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OKLAHOMA  StJPREMC  COURT. 

UNIOX     MUTUAL     INSURANCE     COM- 
PANY,  Plff.  in  Err., 

V. 

HATTIJE  PAGE  et  al. 

(—  Okla.  — ,  164  Pac.  116.) 

Principal    and    surety    —   dfligence    of 
obligee. 

1.  The  general  liability  of  a  surety  upon 
a  note,  accoiut,  or  bond  is  not  oonditiinwd 
upon  the  exercise  o£  diligence  by  the  holder 
of  the  obligation  to  collect  of  the  principal, 
and  the  negligence  or  passive  inactivity  of 
the  holder  is  not  a  defense  available  to  the 
surety. 

For  other  cases,  see  Principal  and  Surety ,  t, 
6,  in  Dig.  1-^2  N,  8. 

Same  —  requiring  proceeding  against 
principal. 

2.  The  term  ''require"  as  used  in  §  1058, 
Rev.  Laws  1910,  whtefa  provides  that  "a 
surety  may  require  his  creditor  to  proceed 
against  the  principal,  .  .  .  and  if  in. 
such  case  the  creditor  neglects  to  do  so,  the 
surety  is  exonerated  to  the  extent  to  which 
he  is  thereby  prejudiced,"  means,  to  de- 
mand; to  insist  upon;  to  claim  as  by  right 
and  authority;  to  exact;  to  claim  as  indis- 
pensable, a  synonym,  as  understood  by  its 
use  in  this  section,  for  exact;  direct;  order; 
and  a  simple  suggestion  to,  or  request  of, 
the  creditor  will  not  suffice. 

For  other  cases,  see  Principal  and  Surety  /• 
6,  in  Dig.  1S2  X.  8. 

Bills  and  note  —  failure  to  sue  maker 
—  release  of  surety. 

3.  The  failure  of  the  payee  of  a  promis- 
sory note  to  sue  the  principal,  upon  the  oral 
request  of  the  surety  sued,  made  to  the  col- 

Headnotes  by  Robbebts,  C. 

Note. —  For  failure  to  comply  with  sure- 
ty's demand  or  request  to  proceed  in  the 
enforcement  of  the  obligation,  pee  annota* 
tion  following  Sims  v.  Everett,  post,  10, 
LJt.A.1918C. 


lector  or  attorney  of  the  creditor,  wdio  had 
the  note  for  collection,  without  any  show- 
ing that  the  collector  or  attorney  was  au- 
thorized by  the  creditor  to  take  legal  pro- 
ceedings for  the  collection  of  the  note,  or 
that  such  request  or  notice  was  not  com- 
municated to  the  creditor  by  the  collector  or 
attorney,  will  not  operate  as  a  release  of 
the  surety  sued,  even  though  the  principal 
at  the  time  the  request  was  made  was 
solvent  and  amply  able  to  pay  the  note  and 
in  the  meantime  he  had  become  Insolvent, 
for  the  reason  that  it  is  the  duty  of  the 
surety,  upon  the  failure  of  the  principal  to 
pay  the  note  when  due,  to  pay  the  same  and 
pursue  his  remedy  against  the  principal  to 
reimburse  himself  for  the  amount  paid  as 
such  surety  for  his  principal. 
For  other  cases,  s&b  Principal  arndSumsty,  /. 
b,  ta  Dig.  1-S£  N.  S. 

(January  2,  1917,) 

ERROR  to  the  District  Court  for  Washita 
County  to  review  a  judgment  in  favor 
of  defendant  Hays  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
promissory  note.    Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Wilson  &  Scott  and  S.  C.  Bur- 
nette>  for  plaintiff  in  error: 

The  surety  is  not  released  by  reason  of 
making  demand  upon  the  creditor  to  sue 
the  principal,  he  being  solvent  at  the  time 
of  the  making  of  the  demand  and  insolvent 
at  the  time  of  the  suit,  but  the  surety  should 
protect  himself  by  means  of  the  provisions 
of  the  law  made  for  his  benefit. 

Kennedy  v.  Falde,  4  Dak.  319,  29  N.  W. 
667;  Bingham  v.  Mears,  4  N.  D.  437,  27 
L.RA.  257,  61  N.  W.  808;  Yerxa  v.  Ruth- 
ruff,  19  N.  D.  13,  25  L.R.A.(N.S.)  139,  120 
N.  W,  758,  Ann.  Cas.  1912D,  809;  Walton 
V.  Williams,  6  Okla.  642,  49  Pac.  1022. 
.  Notice  to  an  agent  or  attorney  will  not 
suffice  if  the  authority  of  such  agent  oi' 
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attorney  to  receive  it  does  not  appear,  even 
though  the  notice  is  in  fact  communicated 
to  the  creditor. 

Cummins  v.  Garretson,  15  Ark.  132;  Dris- 
kill  V.  Washington  County,  53  Ind.  532; 
Sapington  v.  JefTries,  15  Mo.  628;  Adams 
V.  Roane,  7  Ark.  360;  Bartlett  v.  Cunning- 
ham, 85  111.  22;  Shimer  v.  Jones,  47  Pa. 
268;  Hellen  v.  Bryson,  40  Pa.  472. 

Notice  cannot  be  given  before  cause  of  ac- 
tion accrues  to  the  creditor. 

Scales  V.  Cox,  106  Ind.  261,  6  N.  E.  622; 
Conrad  v.  Foy,  68  Pa.  381;. Hellen  v.  Craw- 
ford, 44  Pa.  105,  84  Am.  Dec.  421 ;  Donough 
V.  Boger,  10  Phila.  616. 

The  collector  had  no  authority  whatever 
in  the  premises,  and  the  plaintitf  received 
none  and  was  not  bound  with  any  notice; 
and  such  as  was  claimed  to  be  given  the 
collector  was  not  such  a  demand  as  the 
law  requires. 

Smith  V.  Freyler,  4  MoBt.  480,  47  Am. 
Rep.  358,  1  Pac.  214;  Hier  v.  Harpster,  76 
Kan.  1,  13  L.R.A.(N.S.)  204,  90  Pac.  817, 
13  Ann.  Cas.  919;  Ray  v.  Brenner,  12  Kan. 
105;  Halderman  v.  Woodward,  22  Kan. 
734;  Goodacre  v.  Skinner,  47  Kan.  575,  28 
Pac.  706;  Ewing  v.  Williams,  19  Ky.  L. 
Rep.  319,  89  S.  W.  843;  Gray  v.  Farmers' 
Nat.  Bank,  81  Md.  631,  32  Atl.  518;  Myers 
V.  Farmers  State  Bank,  53  Neb.  824,  74 
N.  W.  252;  Bank  of  Montreal  v.  Davy,  21 
U.  C.  C.  P.  179;  Black  River  Bank  v.  Page, 

44  N.  Y.  453;  Mutual  L.  Ins.  Co.  v.  Davies, 
56  How.  Pr.  440;  Kennedy  v<  Falde,  4  Dak. 
319,  29  N.  W.  667;  Moore  v.  Peterson,  64 
Iowa,  423,  20  N.  W.  744  j  Bowling  v.  Cham- 
bers, 20  Colo.  App.  113,  77  Pac.  16. 

The  notice  must  amount  to  a  command; 
it  is  not  sufficient  to  express  a  hope,  a  wish, 
or  a  desire;  nor  will  it  be  a  sufficient  com- 
pliance for  the  surety  to  give  a  hint;  to 
make  a  request ;  to  urge ;  to  suggest ;  to 
advise;  or  to  state  that  the  surety  refuses 
to  remain  liable,  or  that  he  will  not  pay 
except  under  compulsion.  The  notice  must 
he  in  effect  a  demand  to  sue,  and  he  more 
than  instructions  to  dun  the  principal. 

32  Cyc.  104,  105;  Denick  v.  Hubbard,  27 
Hun,  347;  Warner  v.  Beardsley,  8  Wend. 
194;  Greenawalt  v.  Kreider,  3  Pa.  St.  264, 

45  Am.  Dec.  639;  King  v.  Haynes,  35  Ark. 
463;  Simpson  v.  State,  6  Baxt.  440;  Mc- 
Millin  V.  Deardorff,  18  Ind.  App,  428,  48 
N.  E.  233;  Hill  v.  Sherman,  15  Iowa,  365; 
Erie  Bank  v.  Gibson,  1  Watts,  143;  Cope 
V.  Smith,  8  Scrg.  &  R.  110,  II  Am.  Dec. 
582;  Kemmerer  v.  Yoder,  1  Woodw.  Dec. 
41;  Jackson  v.  Huey,  10  Lea,  184,  42  Am. 
Rep.  301;  Sliehan  v.  Hampton,  8  Ala.  942; 
llarriman  v.  Egbert,  36  Iowa,  270;  Porter 
v.  First  Nat.  Bank,  54  Ohio  St.  165,  43  N. 
E.  165;  Bates  v.  State  Ba^ik,  7  Ark.  394,  46 
Am.  Dec.  293;  Baker  v.  ^lellogg,  29  Ohio 
L.R.A.1918C. 


St.  663;  Parrish  v.  Gray,  1  Humph.  88; 
Savage  v.  Carleton,  33  Ala.  443;  Darby  v. 
Berney  Nat.  Bank,  97  Ala.  643,  11  So.  881 ; 
Coykcndall  v.  Constable,  48  Hun,  360,  1  N. 
Y.  Supp.  9,  affirmed  in  117  N.  Y.  627,  22 
N.  E.  1128;  Keirn  v.  Andrews,  59  Miss.  39; 
Lockridge  v.  Upton,  24  Mo.  184;  Wilson  v. 
Glover,  3  Pa.  St.  404;  Willian^  v.  J.  Ogg 
&  K.  Lumber  Co.  42  Xex.  Civ...  App.  558,  94 
S.  W.  420;  Maier  v.  Canavan,  57  How.  Pr. 
504;  Lawson  v.  Bulkley,  49  Hun,  329,  2 
N.  Y.  Supp.  178. 

Mr.  Richard  A*  Blllups  for  defendant 
in  error  Hays. 

Robbert8,  C,  filed  the  following  opinion : 
This  action  was  brought  by  the  Union 
Mutual  Insurance  Company,  plaintiff  in  er- 
ror, against  Hattie  Page  and  J.  H.  Hays, 
defendants  in  error,  to  recover  on  a  promis- 
sory note  given  by  defendants  to  plaintilT 
as  premium  for  hail  insurance  policy  on  60 
acres  of  cotton  for  the  season  of  1911.  The 
note  is  as  follows: 

Hail  Insurance. 

$76.  Enid,  Okla.,  March  18,  1911. 

On  or  before  the  1st  day  of  October  of 
this  year,  for  value  received,  I,  we^  or  either 
of  us,  promise  to  pay  to  the  Union  Mutual 
Insurance  Company,  of  Enid,  Oklahoma,  or 
order,  the  sum  of  seventy-six  and  ^oo  ^^^'' 
lars,  payable  at  the  office  of  said  company 
in  Enid,  Oklahoma. 

This  note  is  given  for  premium  for  insur- 
ance on  my  crop  of  grain,  now  growing  on 
the  W.  ^  of  section  1,  township  11,  range 

20,  and  on  the acres  in  all,  situated  in 

Washita  county,  state  of  Oklahoma,  and 
this  indenture,  made  on  the  day  above  writ- 
ten, and  between  the  undersigned  and  the 
said  company,  witnesseth:  That  the  under- 
signed mortgages  to  said  company  the  said 
ctop  of  grain,  as  security  for  the  payment 
to  said  company  the  above-named  sum  of 
money  on  or  before  the  Ist  day  of  October 
of  this  year,  and  this  mortgage  shall  also 
cover  said  grain  wherever  located  after  it 
is  harvested.  This  note  to  bear  interest  at 
10  per  cent  per  annum  from  date,  if  not 
paid  at  maturity.  Without  interest  if  paid 
when  due.  I  agree  to  pay  an  attorney  fee 
of  $10,  if  it  becomes  necessary  to  collect  the 
above  sum  of  money  or  any  part  thereof  by 
law,  or  if  it  be  placed  in  the  hands  of  an 
attorney  for  collection. 

Hattie  Page. 
J.  H.  Hays. 

Witness:  Aug.  Gumuster. 
Policy  No.  05476. 

P.  O.,  Canute. 

No'  service  was  had  upon  defendant  Page. 
Defendant  Hays  answered  as  follows: 

"Comes  BOW  the  defendant  J.  H.  Hays, 
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and  for  answer  to  plaintiflTfl  bill  of  par- 
ticulars denies  each,  every,  and  all  allega- 
tions therein,  except  such  as  are  hereinafter 
specifically  admitted. 

"First.  Defendant  J.  H.  Hays  admits  that 
he  signed  the  note  named  in  plaintiff's  bill 
of  particulars  as  a  surety  and  accommoda- 
tion signer,  and  received  no  benefits  in  con- 
sideration therefor,  believing  that  said  com- 
pany was  lawfully  authorized  by  the  state 
of  Oklahoma  to  write  the  kind  of  insurance 
that  the  principal  of  said  note,  Hattie  Page, 
desired;  to  wit,  hail  insurance  on  a  cotton 
crop.  That  on  or  about  the  date  of  the 
policy  here  involved,  to  wit,  March  21, 
1911,  the  State  Insurance  Commissioner, 
Honorable  Perry  A.  Ballard,  revoked  the 
license  of  said  Union  Mutual  Insurance 
Company,  stating  that  said  company  has 
no  legal  right  to  write  hail  insurance  on 
crops  at  that  date.  That  by  reason  of  the 
foregoing  state  of  facts,  consideration  for 
which  this  defendant,  J.  H.  Hays,  signed 
said  note  never  lawfully  existed,  or  if  the 
Mime  ever  existed  it  wholly  failed  when 
the  said  Insurance  Commissioner  revoked 
the  license  of  the  said  company. 

"Second.  For  a  further  answer  and  de- 
fense, defendant  alleges  that  the  plaintiff 
liorein,  in  the  fall  of  1911,  and  after  said 
note  ivas  due  and  collectable,  neglected, 
failed,  and  refused  to  make  an  effort  to 
collect  said  note  from  the  principal,  Hattie 
Page;  that  this  defendant  J.  H.  Hays  asked 
and  requested  plaintiff  to  proceed  to  collect 
eaid  note  while  the  principal  was  in  pos* 
session  of  a  cotton  crop  from  which  this 
note  could  have  been  made,  if  the  same  was 
legal;  that  this  defendant  informed  plain- 
tiff at  the  time  referred  to  herein  that  said 
cotton  crop  was  all  the  protection  that  he 
as  a  surety  had;  and  that  he,  defendant  J. 
H.  Hays,  wanted  this  matter  settled  at  once 
for  his  protection;  that  by  reason  of  plain- 
tiff^s  failure  to  so  proceed  against  said  prin- 
cipal, Hattie  Page,  as  requested,  said  cotton 
has  lieen  disposed  of  by  Hattie  Page,  and 
said  Hattie  Page  is  insolvent  and  has  no 
means  out  of  which  any  part  of  said  debt 
can  be  made,  to  the  damage  of  said  defend- 
ant to  the  amount  of  his  liability  and  said 
note." 

Upon  these  issues,  trial  was  had  to  a 
jury,  verdict  returned  for  defendant,  and 
judgment  rendered  against  plaintiff  for 
costs.    Plaintiff  brings  error. 

It  is  apparent  from  the  verdict  that  the 
jury  found  for  this  defendant  on  the  allega- 
tion that  he  was  only  surety  on  the  note; 
and,  while  there  might  be  some  question  as 
to  that  fact,  we  will  adopt  the  finding  of 
the  jury  and  consider  the  case  upon  that 
theory. 
L.R.A.1918C. 


This  brings  us  to  the  proposition  as  to 
whether  the  defendant  Hays  was  released 
and  relieved  from  payment  of  the  note  be- 
cause of  the  laches  of  the  plaintiff  in  failing 
to  proceed  against  the  principal,  or  taking 
some  steps  to  obtain  payment  out  of  the 
cotton  belonging  to  the  principal  and  pointed 
out  to  the  agent  of  the  plaintiff  about  the 
time  of  the  maturity  of  the  note.  In  sup- 
port of  his  defense  upon  that  theory,  the  de- 
fendant relies  on  §  1058,  Rev.  Laws  1910, 
which  is  as  follows: 

"1058.  A  surety  may  require  his  creditor 
to  proceed  against  the  principal,  or  to  pur- 
sue any  other  remedy  in  his  power  which 
the  surety  cannot  himself  pursue,  and  which 
would  lighten  his  burden;  and  if  in  such 
case  the  creditor  neglects  to  do  so,  the 
surety  is  exonerated  to  the  extent  to  which 
he  is  thereby  prejudiced.^' 

We  gather  from  the  record  that  the  de- 
fendant relies  principally  upon  that  part 
of  the  section  above  quoted,  which  provides, 
that  a  surety  may  require  his  creditor  to 
proceed  against  the  principal,  and,  if  the 
creditor  fails  to  do  so^  the  surety  is  ex- 
onerated to  the  extent  to  which  he  is  there* 
by  prejudiced.  ^ 

The  particular  steps  taken  by  defendant 
Hays  to  require  the  plaintiff  to  proceed 
against  the  principal  are  detailed  in  his 
testimony  given  at  the  trial,  as  follows: 

A.  She  got  the  crop  insurance  provided  I 
signed  her  note.  I  signed  her  note.  She 
wanted  it  signed  for  hail  insurance,  and  I 
signed  it. 

Q.  Had  she  signed  the  note  at  the  time 
you  did? 

A.  Yes,  sir. 

Q.  And  came  to  you  afterwards! 

A.  Yes,  sir. 

Q.  Did  you  have  any  conversation  with 
the  company  or  any  of  its  agents  with  refer- 
ence to  this  note  in  the  year  19117 

A.  I  did. 

Q.  Tell  the  jury  what  it  was. 

A.  I  had  no  further  conversation  until 
fall.  The  first  conversation  I  had  with  the 
agent  was  in  the  spring.  That  fall  there 
came  another  man,  a  collector. 

Q.  State  whether  or  not  he  had  this  note 
for  collection. 

A.  He  did.  Mrs.  Page  refused  to  pay  it, 
and  so  did  I.  I  says,  "There's  two  bales 
picked  there,  three  picked,  two  on  the 
ground  and  one  on  the  wagon*"  I  says, 
"You  go  and  attach  that  cotton." 

Q.  What  furtlier  statement  did  you  make 
to  him,  if  any,  about  attaching  the  cotton? 

A.  I  told  him  to  go  ahead  and  attach  the 
cotton  and  get  his  money  out  of  it. 

Q.  Did  you  tell  him  in  what  capacity  you 
had  signed  the  note?  ! 
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A.  Yea,  sir ;  he  said  he  didn't  want  to 
attach  the  cotton.  He  would  rather  not, 
but  he  finally  said  he  would,  but  he  never 
did  attach  it.  I  told  him  if  he  would  attach 
the  eotton  the  parties  would  undoubtedly 
make  a  replevin  bond  and  sell  the  cotton 
and  he  would  have  a  bond  the  court  would 
take,  which  would  be  much  better  than 
a  note  on  me,  and  he  would  get  his  money. 
That  was  the  only  chance  he  had  on  it, — 
for  him  to  take  the  cotton.  I  couldn't  get 
it. 

Q.  What  became  of  the  cotton? 

A.  Mrs.  Page  sold  the  cotton. 

Q.  About  how  much  cotton  was  picked 
and  in  the  field  at  the  time! 

A.  I  believe  at  that  time  there  had  been 
aboat  five  balee  sold,  and  I  think  the  crop 
made  about  twenty *three  bales.  There  was 
three  bales  picked  at  that  time,  or  a  little 
better. 

Q.  There  was  about  eighteen  in  the  field 
and  on  the  ground  and  the  wagon? 

A.  Something  like  that.  There  was  five 
bales  already  sold  and  three  bales  picked, 
and  the  rest  was  in  the  field.  Twenty-three 
baiea  out  of  the  whole  crop. 

Q.  Where  is  Mrs.  Page  at  this  time,  if 
vou  know? 

A.  ^  don't  know. 

Q.  Do  you  know  whether  she  has  any 
property  at  all  in  this  country,  or  any- 
where else? 

A.  If  she  has  anv,  I  don't  know  of  it. 

Q.  Did  she  have  anything  at  that  time 
except  this  cotton? 

A.  She  had  a  few  stock. 

Q.  Do  you  think  there  was  ample  cotton 
at  that  time  to  settle  this  debt? 

A.  There  was  enough  cotton  picked  there 
to  settle  it  then. 

Q.  Do  you  rememlier  who  the  gentleman 
was  who  came  and  talked  to  you  in  October? 

A.  Said  his  name  was  Webb. 

Q.  Y'ou  say  you  told  Mr.  Webb  to  go  and 
attach  the  cotton? 

A.  Yes,  sir. 

<J.  Was  that  in  writing? 

A.  No,  sir, 

Q.  You  never  did  give  the  company  any 
written  notice? 

A.  N'o,  sir. 

Q.  You  never  did  offer  to  pay  the  ex- 
penses or  indemnify  them  against  any  ex- 
pense in  the  matter? 

A.  No,  I  never  did. 

Q.  The  only  reason  you  didn't  protect 
yourself  was  from  the  fact  that  you  thought 
you  had  a  way  to  beat  the  note? 

A.  Wellr  I  just  looked  at  it  like  this:  I 
would  have  to  pay  tlie  note  out  of  my  own 
pocket,  and  I  couldn't  get  anything  out 
of  her,  and  if  they  couldn't  I  didn't  think 
I  could. 
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Q,  Why  dMnt  you  when  you  saw  that 
Mre.  Page  was  disposing  of  this  security 
that  was  behind  that  note  that  you  pro- 
posed,— why  didn't  you  say  something  to 
Mrs.  Page  about  paying  the  not^? 

A.  \We  did  talk  about  it. 

Q.  Did  you  ever  suggest  to  her  to  pay 
the  note? 

A.  I  told  her  I  would,  like  to  get  it  off  of 
my  hands* 

Q,  When  she  was  telling  you  what  she 
thought  she  could  do  from  her  advice,  did 
you  take  any  steps  or  make  any  remonstra- 
tions  against  her  not  making  security 
against  the  note? 

A.  No. 

Q.  You  never  requested  her  to  make  you 
safe  in  any  way  so  in  case  of  litigation  you 
would  be  protected? 

A.  Yes,  sir;  she  told  me  she  was  going  to 
leave,  and  she  says»  **If  you  ever  have  any 
trouble  about  that,  I'll  pay  it."  But  she 
says,  ''You'll  have  never  any  trouble  about 
it." 

A.  And  on  that  assurance  from  her  you 
let  the  matter  drift  and  paid  no  more  at- 
tention to  it? 

A.  That's  all  I  could  do. 

Q.  John,  when  did  you  last  see  her? 

A.  I  haven't  seen  her  since  she  left  the 
farm. 

Q.  When  did  she  leave? 

A.  I  don't  know  when  she  left,  whether 
the  first  of  I9I2  or  the  last  of  I9I1,  but 
some  time  either  the  first  of  that  year  or 
the  last,  sometime  along  there. 

Q.  Wiiere  is  ahe  now? 

A.  I  don't  know. 

Q.  At  that  time  she  had  some  stock,  you 
sav? 

A.  Yes,  sir. 

Q.  And  she  was  leaving  the  state,  you 
say? 

A.  Well,  I  don't  know  whether  she  was 
moving  then  to — somewhere  in  the  northern 
part  of  this  state.  I  forget  the  name  of  the 
place  now. 

Q.  The  note  was  then  past  due? 

A.  Oh,  yes. 

Q.  You  made  no  effort  to  secure  yourself 
at  all  ? 

A.  No. 

Q.  You  rested  on  the  assurance  or  the 
advice  you  had  received  that  this  company 
couldn't  collect  it  because  of  the  invaliditv 
of  the  company  as  a  corporation? 

A.  Well,  yes;  that's  about  all  there  was 
to  it. 

Q.  You  didn't  think  the  company  had  iay 
right  to  sue  you? 

A.  Yes,  sir. 

Q.  That  was  your  advice? 

A.  Yes,  sir. 
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Q.  You  went  mid  sought  counsel  about  it? 

A.  Ym^  sir. 

Q.  And  because  of  the  defense  you  had  on 
its  organization  and  right  to  do  business  in 
this  state — ^that  was  the  reason  you  didn't 
pay  it? 

A.  Yes^  sir. 

Q.  This  crop  matured,  and  Mrs.  Page  held 
the  policy  all  during  the  season  of  1011? 

Au  Yes,  sir. 

Q.  You  retained  the  policy  and  received 
the  benefits? 

A.  Which  benefiU? 

Q.  You  had  the  insurance  on  the  crop? 

A.  She  had  the  insurance. 

Q.  I  understand.  Your  note  was  out- 
standing at  that  time? 

A.  Yes,  sir;  the  note  was  outstanding  at 
that  time. 

There  is  testimony  tending  to  show  that 
at   the   time   the   collector    demanded   pay- 
ment of  the  notes,  being  the  time  the  con- 
versation above  related  was  had,  the  agent 
promised  defendant  that  he  would  attach 
the  cotton  pointed  out  to  him  as  belonging 
to  Mrs.  Page,  but  for  some  reason,  which 
is  not  explained,  he  did  not  do  so.     There 
is  no  evidence  on  behalf  of  defendant  Hays 
that  he  relied  on  that  promise.    There  is  no 
evidence   tending  to  ^ow   that  the  agent 
had  authority  to  bring  the  action,  nor  that 
he  ever  communicated  the  defendant's   re- 
quest to  the  company.    There  is  no  evidence 
tending  to  show  that  legal  grounds  existed 
for  attachment  against  the  principal.    There 
is  no  evidence  tending  to  show  that  Hays 
made  any  other  or  further  effort  to  require 
the  plaintiff  to  proceed   against  the   prin- 
cipal.    There  was  no  evidence  tending  to 
show  that  the  defendant  notified  the  com- 
pany of  its  agent  that,  in  case  the  plaintiff 
failed  to  proceed  against  the  principal,  he, 
as  surety,  would  hold  himself  discharged. 
The   full   purport  of   the  evidence   is   that 
Hays,  for  his  defense,  relied  upon  the  fact 
that  the  plaintiff  could  not  recover  because 
the  plaintiff's  license  to  transact  business 
in  Oklahoma  had  been  revoked.    At  the  con- 
clusion of  the  testimony,  the  court  gave  the 
following   instruction,   among   others:      "If 
you  find  and  believe  from  a  preponderance 
of  the  evidence  of  this  case  that  the  defend- 
ant Hays  signed  said  note  as  surety,  that 
when  the  plaintiff  presented  said  note  for 
collection  after  its  maturity  the  defendant 
Hays    notified    the    plaintiff    that    he    was 
surety  on  said  note  only,  and  requested  and 
demanded  of  tbe  plaintiff  that  they  proceed 
and  take  legal  steps  to  enforce  collection  of 
the  note  against  the  principal,  Mrs.  Page, 
Vy  attachment  of  her  cotton,  and  that  the 
company  failed  to  do  so,  and  that  by  reason 
of  such  failure  the  defendant  Hays  has  been 
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damaged  to  tbe  full  amount  of  the  note  sued 
upon,  if  you  so  find,  your  verdict  should  be 
for  the  defendant  J.  H.  Hays;  otherwise, 
you  should  find  against  him,  and  in  favor 
of  the  plaintiff  for  the  full  amount  of  the 
note  sued  on." 

It  is  apparent  from  the  language  of  this 
instruction  that  the  trial  court  was  of  the 
(pinion  that  all  that  was  necessary  to  a 
complete  exoneration  on  the  part  of  the 
surety  was  to  notify  or  request  the  creditor 
to  proceed  against  the  principal.  Nor  do 
we  overlook  the  fact  that  the  word  "de- 
mand" is  used  in  the  instruction,  but  the 
evidence  does  not  justify  in  any  sense  the 
use  of  that  word.  There  is  no  evidence  even 
tending  to  show  that  the  defendant  de- 
manded that  the  creditor  proceed  against 
the  principal.  The  proof  is  simply  to  the 
effect  that  the  defendant  suggested  or  pos- 
sibly requested  the  creditor  to  attach  cer- 
tain property  belonging  to  the  principal. 
As  we  view  the  authorities,  this  is  not  suf- 
ficieat.  Many  of  the  authorities  go  to  the 
extent  of  holding  that  "an  unheeded  request 
by  a  surety  that  the  creditor  proceed  against 
the  principal,  after  the  maturity  of  a  note, 
and  while  the  principal  is  solvent,  will  not 
operate  to  discharge  the  surety,  although 
the  principal  afterwards  becomes  insolvent, 
unless,  accompanying  the  request  to  proceed 
against  the  principal,  there  is  an  explicit 
notice  that,  in  case  the  creditor  shall  fail 
to  sue,  the  surety  will  hold  himself  dis- 
charged.'' Kennedy  v.  Palde,  4  Bak.  819, 
29  N.  W.  667. 

We  do  not  base  this  opinion  solely  upon 
the  fact  that  defendant  failed  to  notify  the 
creditor  that  he  would  **ho]d  himself  dis- 
charged if  it  failed  to  proceed  against  the 
principal/'  but  cite  the  rule  simply  for  the 
purpose  of  showing  the  extent  to  which 
some  authorities  go,  the  strictness  to  which 
the  surety  is  held  to  bring  himself  within 
the  rule  to  obtain  exoneration  from  liability. 
It  is  well  settled  that  a  simple  request  to 
proceed  against  the  principal  is  not  suffi- 
cient. In  the  case  of  Kennedy  v.  FaMe, 
supra,  the  language  of  the  surety  to  the 
creditor  was,  **You  had  better  collect  the 
sum  from  Mr.  Falde."  Perhaps  not  quite 
as  strong  as  the  language  used  in  this  case, 
but  in  speaking  to  that  point  the  court  says: 
'H)an  it  be  claimed  that  such  language  was 
a  requirement  made  upon  the  principal  to 
proceed  and  collect  the  sum  from  Falde,  and, 
if  he  neglected  so  to  do,  the  surety  would 
consider  himseH  released?  Clearly  not.  To 
require  is  'to  demand;  to  insist  upon  hav- 
ing; to  claim  as  by  right  and  authority; 
to  exact;  to  claim  as  indispensable/ — a 
synonym,  as  we  understand  its  use  in  this 
section,  for  *exact;'  'direct;'  *order.'  J 

**If  all  the  other  modes  provided  by  law 
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for  the  protecticNi  of  a  surety  are  by  him 
to  be  disregarded,  no  action  upon  his  part, 
under  the  provisions  of  §  1681  [Dakota,  same 
as  §  1058,  Okla.  Rev.  Laws  1910],  will  be 
deemed  a  complianoe  with  its  provision, 
which  falls  8hoi*t  of  a  clear  notice  to  the 
creditor  that  he  expects  and  requires  him 
to  proceed  in  collection  of  the  debt  against 
the  principal.  Such  a  demand  must  be  made 
that  the  creditor  should  understand  that 
the  wish  and  direction  of  the  surety  to  him 
is  to  proceed  against  the  principal  in  the 
collection  of  the  debt.  No  requirement  sus- 
ceptible of  any  other  construction  will  be 
sufficient.  Applying  this  rule  to  the  lan- 
guage used  in  the  ease  at  bar,  it  will  be 
seen  it  falls  far  short  of  such  a  'require- 
ment' as  is  contemplated  by  statute." 

It  is  definitely  settled  by  the  common  law, 
as  well  as  numerous  decisions  in  this  state, 
based  upon  statutory  enactments,  that  "the 
general  liability  of  a  surety  upcm  a  note, 
account,  or  bond  is  not  conditioned  upon 
the  exercise  of  diligence  by  the  holder  of 
the  obligation  to  collect  of  the  principal,  and 
the  negligence  or  passive  inactivity  of  such 
holder  is  not  a  defense  available  to  the 
surety.** 

It  is  also  held  by  numerous  authorities 
that  notice  of  the  surety  to  an  agent  or  at- 
torney of  the  creditor  would  not  suffice  un- 
less the  authority  of  such  agent  or  attor- 
ney is  made  to  appear  by  the  evidence. 
Cummins  v.  Garretson,  15  Ark.  132;  Dris- 
kill  v.  Washington  County,  53  Ind.  532; 
Sapington  v.  Jeffries,  15  Mo.  628;  Adams 
V.  Roane,  7  Ark.  360;  Bartlett  v.  Cunning- 
ham, 85  111.  22;  Shimer  v.  Jones,  47  Pa. 
268 :  Hellen  v.  Brvson,  40  Pa.  472. 

Measuring  the  instruction  of  the  trial 
court  now  under  consideration  by  the  fore- 
going rules,  it  must  be  apparent  to  all  that 
it  cannot  be  approved,  and  that  prejudicial 
error  was  committed  by  the  court  in  so  in- 
structing the  jury. 

The  recent  decisions  of  this  court  clearly 
settled  the  doctrine  in  this  state  upon  the 
questions  under  consideration  here,  in  favor 
of  the  contentions  of  plaintiff  in  error.  In 
the  case  of  Palmer  v.  Xoe,  48  Okla.  450,  150 
Pac.  464,  the  court  says: 

''Section  1056,  Rev.  Laws  1910,  provides 
when  sureties  may  be  exonerated,  and  this 
section  is  as  follows:  *A  surety  is  exoner- 
ated: Firi»t,  in  like  manner  with  a  guar- 
antor; second,  to  the  extent  to  which  he 
is  prejudiced  by  an  act  of  the  creditor  which 
would  naturally  prove  injurious  to  the  reme- 
dies of  the  surety  or  inconbistent  with  his 
rights,  or  which  lessens  his  security;  or, 
third,  to  the  extent  to  which  he  is  preju- 
diced by  an  omission  of  the  creditor  to  do 
anything,  when  required  by  the  surety, 
which  it  is  his*  duty  to  do.* 
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''Section  1058,  Rev.  Laws  1910,  provides 
that  a  surety  may  require  the  creditor  to 
proceed  against  the  prineipal,  under  certain 
conditions.  This  section  is  as  follows!  *A 
surety  may  require  his  creditor  to  proceed 
against  the  principal,  or  to  pursue  any  other 
remedy  in  his  power  which  the  surety  can- 
not himself  pursue,  and  which  woutd  lighten 
his  burden;  and  if  in  such  case  the  credit6r 
neglects  to  do  so,  the  surety  is  exonerated 
to  the  extent  to  which  he  is  thereby  preju- 
diced/ 

''The  defendant  insists  that,  under  §  1058 
and  aubdivisions  2  and  3  of  §  1056,  he  is 
released  from  liability  upon  the  note  sued 
on,  for  the  reason  that  the  plaintiff  failed 
to  comply  with  the  oral  request  made  to 
his  attorney  to  proceed  against  the  prin- 
cipal and  sureties  upon  said  note  at  a  time 
when  the  principal  was  solvent  and  amply 
able  to  pay  the  debtor,  and  that  in  the 
meantime  the  principal  and  the  other  sure- 
ties became  insolvent,  and  that  his  failure 
to  so  proceed  prejudiced  his  rights  and  reme- 
dies against  the  principal  and  his  cosure- 
ties. With  this  contention  we  cannot  agree. 
It  was  not  the  duty  of  the  plaintiff  to  sue 
the  principal,  and,  not  being  his  duty,  his 
failure  to  do  so  was  not  prejudicial  to  the 
rights  and  remedies  of  the  defendant.  The 
defendant  obligated  himself  to  pay  the  debt, 
and,  upon  the  failure  of  the  principal  to 
pay  it,  at  maturity,  it  was  his  duty  to  pay 
it  and  proceed  against  the  principal  and 
his  cosureties  under  §  1061,  Rev.  Laws  1910. 

"Plaintiff  had  the  option  to  sue  any  or  all 
of  the  makers  of  this  note,  and,  haviug  this 
option,  his  failure  to  comply  with  the  oral 
request  of  the  defendant  would  not  operate 
as  a  release  of  liability.  If,  as  a  matter 
of  fact,  the  principal  and  the  other  sureties 
thereon  were  solvent,  it  was  the  plain  duty 
of  the  defendant  to  pay  the  obligation  and 
proceed  to  protect  himself  under  the  stat- 
ute." 

Later  in  a  similar  case.  Miller  v.  State, 
—  Okla.  — ,  152  Pac.  410,  this  court  adopt- 
ed and  approved  the  doctrine  in  Palmer  v. 
Noe,  supra,  in  the  following  language: 

"On  the  merits,  the  question  presented  in 
this  case  cannot  be  distinguished  from  Palm- 
er V.  Noe,  supra:  *Under  §  4694,  Rev. 
Laws  1910,  the  payee  of  a  promissory  note 
may,  at  his  option,  sue  one  of  the  sureties, 
without  joining  the  maker  and  the  other 
sureties  as  parties  defendant;  and  his  fail- 
ure to  sue  the  maker  and  other  sureties 
does  not  operate  as  a  release  of  the  surety 
sued.  ITie  failure  of  the  payee  of  a  promis- 
sory note  to  sue  the  principal,  upon  the  oral 
request  of  the  surety  sued,  made  long  after 
the  maturity  of  the  note  to  the  attorney  of 
the  payee,  who  had  the  note  for  collection, 
does  not  operate  as  a  release  of  the  surety 
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sued,  «y«ii  tbougli  the  priiicipal,  at  the  time 
the  request  was  made,  waa  solvent  and 
amply  able  to  pay  tbe  note,  and  in  the 
meantime  he  and  the  other  suretiee  thereon 
became  insolvent;  it  being  the  duty  of  the 
surety,  upon  the  failure  of  the  principal  to 
pay  the  note  when  due,  to  pay  the  same, 
and  pursue  his  remedy  against  the  principal 
and  his  cosureties.' 

^'Counsel  for  the  plaintiff  in  error  has 
earnestly  requested  us,  in  a  well-eonsldered 
brief,  to  rec<wsider  the  question  decided  in 
that  case  and  overrule  it.  But,  after  a  care- 
ful consideration  of  the  authorities,  we  are 
satisfied  that  that  case  was  rightly  decided, 
and  in  addition  the  importance  of  adhering 
to  the  decisions  of  this  court  once  made,  and 
thus  preserving  a  conformity  in'  the  law, 
cannot  be  overestimated." 

Other  questions  are  presented  in  this 
case,  but  we  deem  it  unnecessary  to  discuss 
them.    The  section  under  which  the  defense 


is  made  came  from  Dakota,  and  was  adopt- 
ed here  in  early  territorial  days.  The  case 
of  Kennedy  v.  Falde,  supra,  was  decided  by 
that  court  long  before  the  section  was 
adopted  here,  and  became  a  part  of  the  law 
of  this  state.  That  construction  has  been 
approved  and  consistently  followed  by 
numerous  decisions  in  this  court,  and  cited 
with  approval  by  a  number  of  the  courts 
of  last  resort  in  sister  states. 

The  case  should  be  reversed  and  remand- 
ed to  the  District  Court  of  Washita  Coun- 
ty, with  instructions  to  render  judgment  for 
the  plaintiff  for  the  full  amount  of  the  note 
sued  on,  in  accordance  with  the  terms  and 
provisions  of  said  note. 

Per  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  denied  April  10, 
1917. 


ARKANSAS  SUPREME  COURT. 

ALBERT  SIMS  et  al.,  Appts., 

V. 

J.  M.  EVERETT  et  aL 

(113  Ark.  Id8,  168  S.  W.  559.) 

Appeal  ~~  from  directed  verdict  —  ques- 
tion open. 

1.  The  only  question  open  upon  appeal 
from  a  directed  verdict,  when  each  party 
requested  such  verdict  in  his  favor,  is  the 
letral  sufficiencv  of  the  evidence  to  support 
it. 

For  other  odae^f  see  Appeal  and  Error,  VII. 
e,  in  Dig.  1-52  N,  S. 

Bills  and  notes  -«  consideration  for  as* 
signment  —  right  to  question. 

2.  The  sureties  pn  a  note  cannot,  in  an 
action  by  the  assignee,  question  the  con- 
sideration for  an  assignment  of  the  note  if  it 
is  in  writing. 

For  other  cases,  see  Bills  and  Kotest  V.  a,  1, 
in  Dig.  1^2  N.  8. 

Same  —  mmcompliance  with  a  parol  re- 
quest to  sue  — '  effect. 
3.  Failure  of  the  holder  to  comply  with 
a  parol  request  of  a  surety  on  a  note  for 
suit  against  the  maker  does  not  release  the 
surety,  where  the  statute  provides  for  such 
release  on  failure  to  comply  with  a  request 
in  writing. 

For  other  cases,  see  Principal  and  Surety^  /. 
6,  in  Dig.  1-52  N.  8. 

(June  1,  1914.) 


Note. —  For  failure  to  comply  with  sure- 
ty's demand  or  request  to  proceed  in  the 
enforcement  of  the  obligation,  see  annota- 
tion following  this  case,  post:,  10. 
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APPEAL  by  plaintiffs  from  a  judgment 
of  the  Circuit  Court  for  Independence 
County  in  defendant's  favor  in  an  action  to 
recover  the  amount  alleged  to  be  due  on  two 
promissory  notes.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Samuel  M.  Casey,  for  appellants: 

A  notice  to  sue  by  one  of  the  two  sureties 
does  not  discharge  the  other  one,  who  did 
not  give  notice. 

Wilson  V.  Tebbetts,  29  Ark.  579,  21  Am. 
Rep.  165. 

Even  if  the  defendants  gave  the  holder  of 
the  notes,  Edmondson,  notice  to  sue  on 
them,  still  this  falls  far  short  of  entitling 
them  to  a  verdict,  for  the  reason  that  they 
must  go  further  and  show  that  at  the  time 
they  gave  this  notice  the  principal  was  solv- 
ent, and  that  he  has  since  become  insolvent. 

Hempstead  v.  Watkins,  6  Ark.  363,  42 
Am.  Dec.  696;  Thompson  v.  Robinson,  34 
Ark.  44;  King  v.  Haynes,  35  Ark.  463. 

The  maker  of  a  note  cannot  question  the 
authority  or  capacity  of  the  payee  to  make 
a  transfer  thereof. 

Winer  v.  Bank  of  Blytheville,  89  Ark. 
444,  131  Am.  St.  Rep.  102,  117  S.  W.  232. 

Mr.  Dene  H.  Coleman  for  appellees. 

McCulloch,  Ch.  J,,  delivered  the  opinion 
of  the  court: 

This  is  an  action  to  recover  from  appel- 
lees, J.  M.  Everett  and  W.  A.  Halliburton, 
the  amount  of  two  negotiable  promissory 
notes  executed  by  them  as  sureties  for  J.  T. 
Halliburton  to  O.  B.  Edmondson,  now  de- 
ceased. Edmondson,  by  written  indorse- 
ment on  the  back  of  each  of  the  notes,  as- 
signed the  same  to  the  Union  Bank  &  Trust 
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Company,  and  the  latter  in  turn  assigned 
same  to  appellant  Albert  Sims,  who  in- 
stituted this  action;  but  subsequent  to  its 
institution  said  Union  Bank  k  Trust  Ck>ni- 
pany,  as  the  executor  of  Edmondson's  estate 
(he  having  died),  was  joined  as  plaintiff. 
The  case  originated  before  a  justice  of  the 
peace,  and  there  are  no  written  pleadings; 
but  the  two  appellees,  as  sureties,  defended 
on  the  ground  that  they  requested  the  pajree 
of  the  note  to  sue  and  that  he  failed  to  do 
so,  and  by  reason  thereof  the  principal  had 
become  insolvent  so  that  his  liability  could 
not  be  enforced.  The  only  evidence  tend- 
ing to  support  that  defense,  if  it  be  held 
to  be  a  good  defense,  is  that  of  witness 
Christopher,  who  stated  that  he  heard  a 
conversation  between  Edmondson  and  one 
of  the  sureties,  in  which  the  latter  told 
Edmondson  ''to  collect  his  money,  that  it 
was  due,  and  that  he  didn't  want  to  have 
to  pay  it."  The  only  testimony  which  it  is 
claimed  tended  to  establish  the  solvency  of 
the  principal  debtor  at  or  about  the  time 
the  request  was  made  was  that  of  a  wit- 
ness who  stated  that  he  heard  a  conver- 
sation between  Edmondson  and  the  prin- 
cipal debtor,  in  which  the  latter  said  that 
if  required  he  would  sell  his  wagon  and 
team  to  pay  the  notes,  and  that  Edmond- 
son told  him  that  he.  did  not  want  him  to 
do  so,  as  the  sureties  on  the  liotes  were 
good.  The  court  was  requested  by  the  par- 
ties on  both  sides  of  the  controversy  to  give 
a  peremptory  instruction,  and  the  court  re- 
fused to  grant  appellant's  request,  but  in- 
structed the  jury  to  return  a  verdict  in 
favor  of  appellees,  the  defendants. 

The  case  therefore  stands  here  as  if  the 
jury  had,  upon  correct  instructions,  re- 
turned a  verdict  in  appellees'  favor,  and  the 
sole  question  is  that  of  the  legal  sufficiency 
of  the  evidence.  St.  Louis  Southwestern  R. 
Co.  V.  Mulkey,  100  Ark.  71,  139  S.  W.  643, 
Ann.  Cas.  1913C,  1339. 

There  was  testimony  tending  to  qualify 
the  interest  of  appellant  Sims  in  the  notes, 
and  to  show  that  the  original  payee  had  an 
interest  therein ;  but,  inasmuch  as  there  was 
a  valid  assignment  in  writing,  he  was  au- 
thorized to  sue,  and  appellees  cannot  ques- 
tion the  consideration  upon  which  the  as- 
signment is  based.  Moreover,  the  executor 
of  the  original  holder  is  made  party,  and 
that  eliminates  any  question  of  the  relative 
interests  of  the  parties  in  the  recovery. 

The  statutes  of  this  state  provide  that 
**any  person  bound  as  surety  for  another  in 
any  bond,  bill,  or  note,  .  .  .  may,  at 
any  time  after  action  hath  accrued  thereon, 
by  notice  in  writing,  require  the  person  hav- 
ing such  right  of  action  forthwith  to  com- 
mence suit  against  the  principal  debtor.** 
And  that  "if  such  suit  be  not  commenced 
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within  thirty  days  after  the  service  of  eudi 
notice,  and  proceeded  in  with  due  diligence, 
in  the  ordinary  course  of  law,  to  Judgment 
and  execution,  stich  surety  shall  be  exoner- 
ated from  liability  to  the  person  notified." 
Kiri>y*s  Dig.  §§  7921,  7922. 

It  is  not  shown  that  the  terms  of  the 
statute  were  complied  with,  but  it  is  con- 
tended that  noncompliance  with  the  verbal 
request  was  sufficient  to  exonerate  the  sure- 
ties, if  the  principal  was  solvent  at  the 
time  the  request  was  made  and  afterward 
became  insolvent.  The  trial  tourt  evident- 
ly based  the  decision  upon  that  view  of 
the  law. 

It  is  said  that  the  law  has  been  so  de- 
clared in  three  of  the  decisions  of  this  court. 
Hempstead  v.  Watkins,  6  Ark.  817,  42  Am. 
Dec.  696;  Thompson  v.  Robinaen,  34  Ark. 
44;  King  v.  Haynes,  35  Ark.  463.  There 
are  statements  to  that  effect  in  the  opinions 
in  the  two  cases  last  cited,  but  in  each  case 
it  was  mere  dictum,  for  the  reason  that  the 
point  was  not  involved  and  the  court  did 
not  decide  it.  The  case  of  Hempstead  v. 
Watkins,  supra,  was  cited  in  each  of  those 
cases  as  supporting  the  statement;  but  the 
point  was  not  decided  in  that  case.  In  the 
case  last  referred  to  notice  had  been  given 
in  the  manner  provided  by  statute,  but  had 
not  been  complied  with;  the  suit  brought 
within  the  time  specified  in  the  statute  hav- 
ing been  instituted  by  the  plaintiff  in  the 
wrong  capacity.  After  the  expiration  of  the 
statutory  time  for  complying  with  the  no- 
tice, another  suit  was  Instituted,  and  judg- 
ment was  rendered  against  the  principal 
and  sureties;  and  subsequently  the  sureties 
filed  a  bill  in  the  chancery  court  to  restrain 
the  enforoement  of  said  judgnient  against 
them.  The  point  of  the  case  was  whether 
or  not  the  sureties  had  any  remedy  in  a 
court  of  equity  which  was  not  barred  by 
the  judgment  at  law,  and  the  court  decided 
that  the  judgment  at  law  did  not  bar  the 
sureties  of  their  equitable  remedies,  and 
that  the  chancery  court  had  jurisdiction  to 
grant  relief  to  the  sureties  against  the  en- 
forcement of  said  judgment,  and,  follow* 
ing  the  decision  of  the  New  York  court  in 
the  case  of  Pain  v.  Packard,  13  Johns.  174, 
7  Am.  Dec.  369,  said  that  "the  statute  is 
but  declaratory,  and  an  extension  of  an 
existing  and  originally  equitable  remedy, 
and  which  has  been  adopted  and  converted 
by  courts  of  law  into  a  subject  of  legal 
cognizance.'* 

In  Thompson  v.  Robinson,  the  surety  re- 
quested the  payee  in  the  note  to  sue  the 
principal  debtor  and  attach  the  property  of 
the  principal,  and,  after  judgment,  insti- 
tuted action  in  chancery  to  restrain  the 
enforcement.  The  court  held  that  no  ground 
for  relief  was  shown,  for  the  reason   that 
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there  appeared  bo  ground  for  attaehmeDt 
of  the  propert|r  of  the  prineipftl  debtor.  The 
court  said  that  mere  delay  or  neglect  to 
8ue»  without  notice,  would  not  disohar^j^e  the 
surety,  but  that  'Uf,  after  the  debt  was  due« 
the  surety,  verbali^y  o'  ^  writing,  request 
the  creditor  to  sue  the  principal,  who  ia  then 
solvent,  and  the  creditor  fail  to  do  so,  and 
the  principal  afterwards  becomes  insolvent, 
the  surety  is  thereby  discharged." 

King  V.  Haynes  was  a. suit  in  equity  to 
enjoin  the  enforcement  of  a  judgment 
against  a  surety  on  the  ground  that  the 
creditor  had  extended  the  time  of  payment 
without  his  consent;  but  this  court  held 
that  there  had  been  no  extension  for  a  defi- 
nite period  upon  a  valid  consideration,  and 
the  surety  was  not  discharged.  Mr.  Justice 
Eakin  in  the  opinion  of  the  court  stated 
the  rule  announced  in  Hempstead  ▼.  Wat" 
kins,  supra,  but  held  that  the  proof  was  not 
sufficient  to  bring  the  case  within  that  rule. 

So  it  will  be  seen  that  in  each  of  those 
cases  the  announcement  of  that  rule  was 
dictum.  It  is  clearly  against  the  great 
weight  of  authority,  and  we  think  it  also 
inconsistent  with  other  decisions  of  this 
court. 

We  hare  held  that  the  statute  on  the  sub- 
ject is  in  derogation  of  the  common  law  and 
of  the  contractual  rights  of  the  parties  to 
such  instrument,  and  should  be  strietly  con- 
strued. Cummins  v.  Garretson,  15  Ark. 
132:  Thompson  v.  Treller,  82  Ark.  247,  101 
S.  W.  174. 

An  examination  of  the  authorities  dis- 
poses the  fact  that  there  was  no  such  rule 
at  the  common  law,  and  that  in  the  absence 
of  a  statute  the  surety  cannot  compel  the 
creditor  to  bring  suit  against  the  principal, 
and  is  not  discharged  by  the  failure  of  the 
principal  to  do  so.  Mr.  Brandt  calls  at- 
tention to  the  few  cases  holding  to  the  rule 
above  announced,  but  says  that  it  is  con- 
trary to  the  great  weight  of  authority,  and 
cites  numerous  cases  in  support  of  that 
statement.  "The  great  majority  of  cases  on 
the  subject  hold,"  he  says,  "in  the  absence 
of  any  statutory  provision,  that  if,  after  the 
debt  is  due,  the  surety  request  the  creditor 
to  sue  the  principal,  who  is  then  solvent, 
and  the  creditor  fails  to  do  so,  and  the 
principal  afterwards  becomes  insolvent,  the 
surety  is  not  thereby  discharged.  The 
ground  upon  which  these  decisions  rest  is 
that  the  principal  and  surety  are  both 
equally  bound  to  the  creditor,  who  may  have 
taken  a  surety  in  order  that  he  might  not 
have  to  sue  the  principal.  If  the  surety 
desires  a  suit  brought  agaitist  the  principal, 
he  may  himself  pay  the  debt  and  imme- 
diately sue  the  principal.  The  contrary  doc- 
trine is  an  innovation,  and  was  unknown 
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to  the  common   law."     1   Brandts   Surety- 
ship &  Guaranty,  §  265. 

The  doctrine  seems  to  have  originated 
with  the  case  of  Pain  v.  Packard,  supra, 
decided  by  the  New  York  court  of  errors 
in  1816. 

Chancellor  Kent,  in  the  case  of  King  v. 
Baldwin,  2  Johns.  Ch.  654,  refused  to  fol- 
low the  rule  announced  in  Pain  v.  Packard, 
and  on  appeal  the  court  of  errors  reversed 
his  decision  by  a  divided  court;  the  deciding 
vote  being  cast  by  the  lieutenant  governor, 
who  was  a  layman.  The  New  York  courts, 
in  later  decisions,  have  recognized  the  rule 
announced  in  Pain  v.  Packard,  but  almost 
invariably  have  done  so  with  protest  against 
its  correctness.  The  case  has  been  con- 
demned by  nearly  all  the  courts  which  have 
had  occasion  to  discuss  the  law  on  the  sub- 
ject. 

Chief  Justice  Parker,  speaking  for  the 
Massachusetts  court  in  Frye  v.  Barker,  4 
Pick.  382,  said:  "We  never  have  adopted 
the  law  stated  to  be  settled  in  the  New  York 
case  of  Pain  v.  Packard,  that  a  surety  may 
discharge  himself,  if  upon  request  the  credi- 
tor does  not  sue  the  principal.  .  .  •  The 
cases  cited  of  a  discharge  to  the  surety, 
where  the  principal  may  still  be  holden,  are 
chiefly  cases  of  obligation  to  perform  some 
duty  other  than  the  payment  of  money, 
where  the  terms  of  the  contract  are  changed 
by  the  obligee  without  the  consent  of  the 
surety.  .  .  .  There  seems  to  be  no  rea- 
son in  the  case  of  money  contracts,  for  dis- 
charging the  surety  because  the  promisee 
negl^Ots  to  4ua.thfe  pruM^ipal,  for  the  surety 
may  pay  the  debt  and  then  bring  an  action 
himself." 

In  the  case  of  Inkster  v.  First  Nat.  Bank, 
30  Mich.  143,  Mr.  Justioe  Chriatiawsy, 
speaking  for  the  court,  said:  "The  case  of 
Pain  V.  Packard,  13  Johna.  174,  7  Am.  Dec. 
M&  (wi&idh  has  beeoa  followed  in  New  York 
not  without  some  vigorous  protest,  and  to 
some  extfent  in  some  other  states),  was,  we 
think,  a  dear  departure  from  the  common 
law;  and  we  find  nothing  in  the  English 
decisions  to  warrant  the  qualifipations  of  a 
surety's  liabilities  there  recognieed." 

Many  other  decisions  discuss  the  doctrine 
laid  down  in  Pain  v.  Packard,  and  express- 
ly decline  to  follow,  it,  declaring  it  to  be  an 
innovation.  Davia  v.  Huggins,  3  N.  H.  231; 
Dase  V.  Gorduaa,  24  Cal.  157,  85  Am.  Dec. 
58;  Langdon  v.  Markle,  48  Mo.  357;  Hickok 
V.  Fanaars'  ft  M.  Bank,  36  Vt.  476;  Jen- 
kins V.  Clarkson,  7  Ohio,  pt.  1,  p.  72;  Stout 
y.  AahtoQ,  6  T,  B.  Mon.  251;  Nichols  v. 
McDowell,  14  B.  Mon.  6 ;  Gage  v.  Mechanics' 
Nat.  Bank,  79  lU.  62 ;  Huff  v.  Sliffe,  25  Neb. 
448,  13  Am.  St.  Rep.  497,  41  N.  W.  289. 
Those  caeea  hold,  in  effect,  that  in  the  ab- 
sence of  Btatute>  the  surety  has  no  right  to 
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require  the  creditor  to  proceed  against  the 
principal,  and  that  a  failure  to  sue  upon 
request  does  not  discharge  the  surety.  In 
Stout  V.  Ashton,  5  T.  B.  Mon.  251,  where  it 
was  proved  that  the  surety,  who  had  re- 
quested the  payee  to  sue  the  principal,  in- 
sisted upon  suit  being  brought,  the  court 
said:  ''We  cannot  concur  with  the  court 
below  by  supposing  the  surety  to  be  re- 
leased by  the  mere  laches  or  neglect  of  the 
obligee  to  bring  suit.  No  case  which  has 
come  under  our  notice  goes  that  far.  On 
the  contrary,  it  is  well  settled  that  mere 
delay  in  bringing  suit  by  the  obligee,  though 
urged  to  do  so  by  the  surety,  does  not  dis- 
charge the  surety,  and  for  a  good  reason. 
The  surety  has  imdertaken  positively  to  pay 
the  debt.  If  his  obligee  will  not  sue,  and 
he  is  in  danger,  he  can  relieve  himself  by 
fulfilling  his  obligation;  that  is,  by  paying 
his  debt  and  taking  the  whip  into  his  own 
hands  and  pursuing  his  principal.'' 

In  the  other  case  cited  above  from  the 
Kentucky  court  of  appeals,  it  was  said: 
*'If  he  [referring  to  the  surety]  has  an 
equitable  right  to  require  the  creditor  to 
sue  and  coerce  the  debt  out  of  the  principal, 
the  extent  of  that  right,  and  the  manner  in 
which  he  can  avail  himself  of  it,  have  been 
defined  and  prescribed  by  statute,  and  he 
cannot  avail  himself  of  it  in  any  other 
mode."    [14  B.  Mon.  7.] 

In  Ohio  there  is  a  statute  on  the  subject 


similar  to  ours,  and  the  supreme  eourt  of 
that  state,  in  the  ease  above  eited,  said: 
"Since  this  statute  was  passed,  the  com- 
mon-law rule  has  not  been  in  force  in  thin 
state ;  and  it  is  unnecessary  to  inquire  what 
its  provisions  are,  for  it  has  given  place 
to  the  statute,  and  is  repealed  by  it,  if  any 
such  rule  existed  as  that  which  would  dis- 
charge a  suretjr  who  gave  the  creditor  no- 
tice to  sue  the  principal  hy  parole  if  the 
creditor  did  not  proceed  accordingly.  The 
statute  of  Ohio  requires  the  notice  to  be 
in  ivriting.**     [7  Ohio,  pt.  1,  p.  74.] 

We  are  convinced  therefore  that  the  dicta 
contained  in  the  three  decisions  referred  to 
in  the  beginning  are  erroneous,  and  should 
not  be  allowed  to  control  in  the  decision  of 
this  case  on  the  question  presented.  They 
are  therefore  disapproved,  and  the  rule  is 
announced  that  the  statute  on  this  subject 
controls,  and  unless  complied  with  the  sure- 
ty is  not  discharged  by  mere  inactivity  on 
the  part  of  the  creditor  or  failure  or  re- 
fusal to  sue  the  principal. 

The  question  whether  or  not  the  creditor 
may  waive  the  form  of  the  notice  and  ac- 
cept verbal  notice  is  not  raised  in  the  pres- 
ent case,  and  it  is  left  for  decision  in  some 
case  in  which  it  is  directly  raised. 

The  judgment  of  the  Circuit  Court  is 
therefore  reversed,  and  judgment  will  be 
entered  here  in  favor  of  appellants  for  the 
amount  of  the  notes  sued  on,  with  interest. 


Annotatioii — ^Prind|ial  and  surety:  iulare  to  comply  urith  surety's  demand 
or  request  to  proceed  in  the  enforcement  of  the  obligatioB. 


J.  Introductory,  11, 
II.  Rule  in  the  ahsence  of  statute: 
a.  Mule    that    surety   is   not    re* 
lieved  hy  failure  of  holder  to 
8U€  after  request,  11, 
h,  Hule  that  surety  is  relieved  "by 
failure  of  h4>lder  to  sue 
after  request: 
1.  In  general,   14, 
9,  Sufficiency   of  the  notice: 
(a)   In  general f    19, 
(h)  Verbal  notice,  20, 

(c)  When     notice     unust 

be  served,  21, 

(d)  By   whom   may   «io- 

tice   be   given,    21. 

(e)  To    whom  must   no* 

tice   be  given,   22* 

(f)  Waiver    of   effect   of 

notice,  22, 
8.  When       suit       must       be 

brought,  23, 
4,  What  contracts  are  tcithin 
operation  of  rule,  23, 
L.R.A.1918C. 


//.  iH^continncd. 

5.  Effect  of  discharge  of  otve 
surety  upon  cosureties, 
24, 

0,  Notice  to  enforce  security, 

25. 
7,  Effect     of     statute     upon 
equitable  rule,  25, 
III,  Bule  under  statute: 

a.  Statutes     codifying     equitable 

rule,  26, 

b.  Ordinary  form  of  statute: 

1,  In  general,  27, 

2,  Sufficiency   of   demand   or 

notice : 

(a)  In  general,   28, 

(b)  Verbal  notice,  33, 

(c)  When     notice     m^ist 

be  served,  35, 

(d)  By    whom    may    nO" 

tice    be   given,    35. 

(e)  To   whom   must   no^ 

tice    be   given,    35m 
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(f)  How  notice  nuty   he 

served,  3-8, 

(g)  Waiver  of  effect   of 

notice,  39, 
a.  Who  nkust  he  9ued,  40. 
4,  When       suit       must       he 
hrought,  41, 

6.  Where      suit      must      he 

hrought,   43. 
0,  Excuses     for     failure     to 
sue,  44. 

7.  AppUoahUity    in    ease    of 

death  or  incompetency  of 
principal  dehtor,   40. 
S*  ApplicahUity    in    case    of 
death  of  surety,  46. 


HI*  b— o<mt<tttfed. 

9.  Rights  of  surety  after  suit 

is    hegun    on   ohligationf 

47. 
10.  Hights  of  a  surety  not  ap* 

pearing   as  such   on    the 

instrument,    47. 
11*  What  contracts  are  ttithin 

the     operation     of     this 

rule,  4S. 

12.  Effect  of  discharge  of  one 

surety    upon    costiretie/^, 
SO. 

13.  Duty    to    attach     dehtor's 

property,    61. 

14.  Availahility  of  the  release 

as  a  defense  at  lair,  51. 
Id.  Waiver,  61* 


I.  Introductory. 

Apart  from  the  effect  of  a  request  by 
the  surety,  it  is  undisputed  that  the 
holder  of  an  obligation  on  which  there 
is  a  surety  owes  the  surety  no  duty  of 
active  diligence  in  enforcing  the  obliga- 
tion after  its  maturity.  *  On  the  other 
hand,  it  seems  to  be  quite  well  settled, 
at  least  it  has  been  stated  by  a  leading 
t«xt-writer,'  that  sureties  are  entitled 
to  come  into  equity  after  the  debt  has 
become  due  to  compel  the  debtor  to  ex- 
onerate them  from  their  liability  by  pay- 
ing the  debt.  '  This  principle  has  been 
recognized  in  cases  coming  within  the 
scope  of  this  note.  *  In  fact,  it  has  been 
held  to  be  the  right  of  a  surety  by  ap- 
plication to  a  court  of  equity  to  compel 
the  creditor  to  proceed  in  the  collection 
of  the  claim.  ^  A  decree  was  rendered 
in  one  case  to  the  effect  that  the  cred- 
itor make  demand  upon  the  principal 
debtor,  and  upon  his  refusal  to  pay  that 
he  commence  suit  on  the  obligation  or 
be  barred  from  claiming  any  rights 
against  the  surety,  upon  the  surety  ten- 
dering a  sufficient  amount  to  pay  reason- 
able costs  and  expenses.^  It  seems  clear, 
therefore,  that  the  surety  may,  by  appli- 


cation to  a  cpurt  of  equity  at  or  after 
the  maturity  of  the  obligation,  obtain 
relief.  Whether  the  surety  can,  by  a 
request  or  demand,  impose  upon  the 
creditor  the  duty  of  enforcing  the  obli- 
gation, is  the  subject  of  investigation  in 
this  note.  The  fact  that  the  surety  may 
have  relief  in  equity  is  by  some  courts 
considered  a  reason  for  not  giving  him 
the  additional  remedy  to  compel  the 
creditor  to  sue  by  request ;  ^  while  the 
cou]:t  in  King  v.  Baldwin^  argues  di- 
rectly contrary. 

II.  Rule  in  the  ahsence  of  statute. 

a.  RtUe  that  surety  is  not  relieved  hy 
failure  of  holder  to  sue  after  re- 
quest. 

In  the  absence  of  a  statute  regulating 
the  subject,  the  rule  sustained  in  a  ma- 
jority of  jurisdictions  is  that  a  creditor 
is  under  no  obligation  to  take  active 
steps  to  enforce  the  instrument  even 
though  he  has  been  requested  to  do  so 
by  the  surety;  and  therefore  his  failure 
to  proceed  to  oollect  the  instrument 
after  notice  by  the  surety  does  not  re- 
lease the  surety.  •    That  a  failure  to  pro- 


132  Cyc.  92,  93;  27  Am.  &  Eng.  Enc. 
Law,  508. 

« 1  Story,  Eq.  Jur.  13th  ed.  §  327. 

•  Villars  v.  Palmer  (1873)  67  UL  204; 
Cope  V.  Smith  (1822)  8  Sevg.  &  R.  (Pa.) 
110,  11  Am.  Dec.  582.  See  King  v.  Bald- 
win, infra,  note  21;  Pickett  v.  Land  (1831) 
2  Bafl.  L.  (S.  C.)  608;  Lang  v.  Brevard 
(1849)   3  Strobh.  Eq.   (S.  C.)  69. 

4Sa8Scer  v.  Young  (1834)  6  Gill  &  J. 
(Md.)  243;  Freaner  v.  Tingling  (1872)  37 
Md.  491;  Butler  v.  Hamilton  (1804)  2 
Deaauss.   Eq.   (S.  C.)   226,  2  Am.  Dec.  692. 

*Dane  a\  Corduan  (1864)  24  CaL  157,  85 
Am.  Dec.  53.    The  surety,  not  having  eom- 

flied  with  the  duty  imposed  upon  him  by 
..R.A.1918C. 


the  decree,  was  held  not  entitled  to  be  re- 
leased by  reason  of  the  failure  of  the 
creditor  to  proceed  in  accordance  with  the 
decree. 

6  Infra,  notes  11  et  seq. 

7  See  infra,  note  21. 

8  Sims  v.  Evebett,  ante,  7,  disap- 
proving the  theory  of  the  earlier  Ar- 
kansas cases. 

Dane  v.  Corduan  (Cal.)  supra.  A  pro- 
vision in  the  Practice  Act  hi  this  state 
gave  the  surety  himself  the  right  to  bring 
a  suit  against  the  creditor  and  principal 
debtor,  and  compel  the  latter  to  pay  the 
debt;  and  this  is  stated  to  be  a  substitute 
1  for  a  proceeding  in  chancery  to  compel  the 
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ceed  in  the  collection  of  the  obligation 
after  notice  by  the  surety  does  not  re- 
lease the  surety  is  true  even  though  the 


principal  debtor  was  solvent  ai  the  time 
of  such  notice  and  afterwards  became 
insolvent.^     And  this  is  true  although 


creditor  to  sue.     3ee.  Huey  v.  Pinney,  in- 
fra, note  25. 

Halstead  v.  Brown  (1861)  17  Ind.  202; 
Daily  v.  Robinson-  (1882)  86  Ind.  382; 
Leavitt  v.  Savage  (1839)  16  Me.  72  (dic- 
tum); Frye  r.  Barker  (1826)  4  Pick. 
(Mass.)  382;  Routon  v.  Lacy,  17  Mo.  399 
(dictum) ;  Bank  o£  Maywood  v.  McAllister 
(1898)  56  Neb.  188,  76  N.  W.  652;  Kemp 
Lumber  Co.  v.  Stanley  (1916)  —  N.  M.  — , 
160  Pac.  351;  Rockwell  v.  Portland  Sav. 
Bank  (1001)  39  Or.  241,  64  Pac,  388,  fol- 
lowing Findley  v.  Hill,  infra,  note  9;  Gaston 
V.  Dunlap  (1831)  Rich.  Eq.  Gas.  (S.  C.) 
77,  23  Am.  Dec.  194,  but  see  South  Gar- 
olina  case  in  not©  18;  Bank  of  Montpelier 
V.  Dixon  (1832)  4  Vt.  587,  24  Am.  Dec. 
640;   Harris  v.  Newell   (1877)  42  Wis,  687. 

This  is  the  theory  of  Bull  v.  Allen  (1848) 
19  Conn.  101,  in  which  the  surety  had 
signed  as  a  joint  obligor  with  the  debtor, 
and  was  treated  as  a  joint  debtor,  so  far  at 
least  as  the  payee  of  the  note  was  con- 
cerned; and  it  is  stated  that  nothing  would 
operate  as  a  defense  to  the  note  for  one 
of  the  joint  obligors  which  would  not  also 
be  a  defense  for  the  other. 

In  Stout  V.  Ashton  (1827)  6  T.  B.  Mon. 
(Ky.)  251,  the  surety  claimed  to  be  re- 
leased because  he  had  insisted  on  the  hold- 
er of  the  note  pursuing  the  principal  by 
suit,  and  the  holder  had  failed  to  do  so, 
but  had  permitted  him  to  leave  the  state 
openly  and  with  his  knowledge.  It  was 
further  claimed  that  the  principal  debtor 
was  then  solvent  and  at  the  time  of  trial 
wholly  insolvent.  The  court  does  not  dis- 
cuss the  efTeet  of  the  request,  but  states 
simply  that  the  creditor  was  under  no 
duty  of  active  diligence,  and  therefore  the 
surety  was  not  released. 

The  failure  of  a  bank  to  cause  the  arrest 
of  a  defaulting  clerk  upon  the  request  of  a 
surety  on  his  bond  was  held  not  to  release 
the  surety,  in  Louisiana  State  Bank  v. 
Ledoux  (1848)  3  La.  Ann.  674. 

It  was  admitted  in  Hickok  v.  Farmers*  A; 
M.  Bank  (1862)  35  Vt.  476,  that  ordinarily 
a  request  of  the  surety  does  not  obligate 
the  creditor  to  sue  the  principal  debtor,  but 
it  was  claimed  that  in  that  case  there  were 
circumstances  which  should  entitle  the 
surety  to  relief.  These  were  that  the  sure- 
ty resided  out  of  the  state;  that  the 
bankruptcy  of  the  principal  debtor  was  im- 
minent, and  hia  personal  property  was 
known  and  easily  attachable,  and  there 
would  have  been  no  expense  to  the  creditor; 
that  the  surety's  counsel  was  ready  to  see 
that  it  was  faithfully  done,  and  that  the 
surety  himself  was  then  embarrassed  so 
that  he  could  not  pay  the  note.  The  right 
of  the  surety  to  relief  under  such  circum- 
stancer^  was  denied  however,  it  being  stated 
that  these  circumstances  do  not  furnish  any 
sufficient  ground  for  making  an  exception 
to  the  general  rule. 
LR.A.1.018C. 


In  National  Bank  v.  Gilvin  (1913)  — 
Tex.  Civ.  App.  — -,  152  S.  W.  662,  an  action 
upon  a  promisaory  nete,  wiiere  a  surety 
claimed  to  be  relieved  beoftttse  of  the  fail- 
ure of  the  creditor  to  sue  at  the  first  term 
of  court  after  maturity,  the  court,  in  deny- 
ing this  defense,  states  that  no  obligation 
rested  on  the  creditor  to  sue  at  the  first 
term  of  court,  "no  statutory  notice  having 
been  pleaded."  And  further  in  the  opinion 
the  court  states  that  the  rule  Which  seems 
to  prevail  in  the  great  majority  of 
states  is  ''that  the  surety  cannot  accelerate 
the  action  of  a  dilatory  creditor  by  notice 
to  proceed  against  the  principal,  unless 
there  is  express  statutory  authority  to 
that  end." 

The  sureties  on  the  bond  of  a  deputy 
sheriff  are  not  relieved  from  liability  there- 
on by  failure  of  the  sheriiT  to  whom  the 
bond  waa  given  to  oomply  with  the  request 
of  the  suretiea  to  remove  the  deputy  from 
office  or  otherwise  discharge  them  from 
future  liability  on  the  bond,  since  he  had 
become  incompetent,  negligent,  and  unfit 
for  the  office,  and  they  were,  unwilling  long- 
er to  be  accountable  for  his  conduct  as  a 
deputy  sheriff,  even  though  the  sheriff 
promised  them  that  he  would  remove  the 
deputy  in  a  reasonable  time.  Crane  t. 
Xewell  (1824)  2  Pick.  (Hasa.)  612,  13  Am. 
Dec.  461.  The  court  refers  to  the  doctrine 
of  Pain  V.  Packard  (1816)  13  Johns.  (N.  Y.) 
174,  7  Am.  Dec.  369,  and  King  v.  Baldwin 
(1819)  17  Johns.  (N.  Y.)  384,  8  Am.  Dec. 
415,  and  disapproves  the  same. 

The  court  in  Bizzell  v.  Smith  (1831)  17 
IC.  C.  (2  Dev.  Eq.)  27,  expresses  an  opinion 
in  accord  with  these  views,  but  leaves  the 
point  undecided,  and  holds  that  the  surety 
did  not  show  that  he  had  been  prejudiced, 
since  it  appeared  that  the  principal  debtor 
was  insolvent  at  the  time  the  obligation 
was  given,  and  much  more  ao  when  the 
notice  to  bring  suit  was  given,  and  there- 
fore the  surety  could  not  complain  of  the 
failure  of  the  creditor  to  bring  suit  as  re- 
quested. 

This  is  the  rule  approved  in  Hartman  v. 
Burlingame  (1858)  9  CaL  557,  where  there 
was  no  sufficient  showing  of  insolvency  oc- 
curring after  notice. 

» Taylor  v.  Beck  (1851)  13  m.  376: 
Nichols  V.  McDowell  (1853)  14  B.  Mon. 
(Ky.)  6  (but  the  court  here  concludes  by 
stating  that,  if  the  surety  has  an  equitable 
right  to  require  creditor  to  sue,  the  extent 
of  that  right,  and  the  manner  in  which  the 
surety  can  avail  himself  of  it,  are  defined 
by  statute,  and  he  cannot  avail  himself  of 
it  in  any  other  mode ) :  Inkster  v.  First 
Nat.  Bank  (1874)  30  Mich.  143  (this  is 
true  even  though  the  surety  adds  the  word 
"surety"  to  his  signature),  approved  in 
Michigan  State  Ins.  Co.  v.  Soule  (1883)  51 
Mich.  312,  16  X.  W.  662:  Smith  v.  Freyler 
(1882)    4  M6nt.  489,  47   Am.  Rep.  358,  1 
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the  creditor  brought  a  iniit  upon  notice 
which  he  afterwards  discontinued.  ^^ 
The  creditor  is  not  bound  to  active  dili- 
gence against  the  debtor,  and  the  surety 
cannot  compel  this  by  requesting  that 
the  creditor  proceed  to  collect  his  debt; 
the  surety  can  pay  the  debt  at  maturity 
and  immediately  resort  to  the  debtor  for 
reimbursement. 

The  fact  alluded  to  in  the  introduc- 
tion, that  the  surety  may  resort  to 
equity  to  obtain  relief,  is  viewed  by  the 
courts  following  the  rule  now  under  con- 
sideration as  a  reason  against  allowing 
the  surety  to  impose  upon  the  creditor 
the  duty  of  active  diligence  by  a  re- 
quest. ^^  In  Minnesota,  where  a  statute 
gave  to  the  surety  the  right  to  bring  an 
action  against  the  creditor  and  princi- 
pal debtor  to  compel  payment,  the  equi- 
table rule  relieving  the  surety  upon  fail- 
ure of  the  creditor  to  sue  upon  notice 
was  held  not  applicable.  ^* 

That  the  surety  is  not  relieved  by  the 
creditor's  failure  to  sae  upon  request  has 
been  held  true  although  the  creditor, 
upon  being  notified  to  sue,  tells  the 
surety  that  part  of  the  note  has  been 
paid,  that  arrangements  have  been  made 
with   the   debtor  for   the  balance,   and 


that  the  creditor  will  not  call  on  the 
surety  for  the  note.  ^ 

It  has  been  held,  however,  in  case  a^ 
creditor,  upon  notice  from  the  surety  to 
collect  the  debt  of  the  principal  debtor, 
promises  the  surety  to  look  solely  to  the 
principal  debtor,  and  the  surety  by  rea- 
son of  such  assurance  fails  to  protect 
himself,  that  an  estoppel  arises  to  the 
extent  of  any  loss  sunered  by  the  sure- 
ty.^* The  estoppel  arises  in  such  a  case 
from  the  failure  to  comply  with  the 
promise,  and  it  has  been  held  that  no 
estoppel  arises  from  the  failure  of  a 
bank  to  apply  the  general  deposit  ac- 
count of  a  depositor  upon  a  note  of  his 
held  by  it  upon  a  mere  verbal  request 
or  demand  of  the  surety  that  this  should 
be  done,  where  the  surety  knew  that  the 
bank  did  not  intend  to  comply  with  his 
demand.^  The  effect  of  a  promise,  how- 
ever, whether  made  with  or  without  a 
request  to  sue,  has  been  excluded  from 
this  note. 

In  some  cases  it  is  held  that  a  refusal 
of  the  creditor  to  sue  upon  the  request 
of  the  surety  unaccompanied  by  an 
offer  of  indemnity  against  the  costs  and 
chaises  of  the  suit  does  not  furnish  a 
defense  at  law  against  the  suit  of  the 


Pac.  214;  Davis  v.  Huggins  (1825)  3  N.  H. 
231;  Pintard  v.  Davis  (1843)  20  N.  J.  L. 
205,  affirmed  in  (1846)  21  N.  J.  L.  032,  47 
Am.  Dec.  172;  Findley  v.  Hill  (1880)  8 
Or.  247.  34  Am.  Rep.  678.  See  Rockwell 
V.  Portland  Sav.  Bank  (1001)  39  Or.  241, 
64  Pac.  388,  supra,  note  8.  Both  Oregon 
cases  are  approved  in  White  v.  Savage 
(1906)  48  Or.  604,  87  Pac.  1040;  Pickett 
V.  Land  (1831)  2  Bail.  L.  (S.  C.)  608,  but 
see  South  Carolina  cases  in  note  18;  Roger 
V.  Davis  (1826)  1  Atk.  (Vt.)  296;  Hoga- 
boom  V.  Herrick  (1832)  4  Vt.  131;  Crough- 
ton  V.  Dtival  (1801)  3  Call  (Va.)  69; 
Dennis  v.  Rider  (1841)  2  McLean,  451, 
Fed.  Cas.  No.  3  797. 

This  is  stated,  iii  Wilds  V.  Attix  (1866) 
4  Del  Ch.  253,  to  be  the  settled  law.  In 
that  case  there  was  a  further  equity  aris- 
ing out  of  the  fact  that  the  creditor  failed 
to  comply  with  his  promise  to  proceed, 
made  to  the  surety  when  the  surety  made 
the  request.  The  surety  was  held  not  to 
have  altered  his  condition  by  waiving  some 
protection  or  remedy  which  he  would  other- 
wise have  secured,  and  therefore  could  not 
urge  this  as  a  release. 

In  the  contention  of  the  surety  in  Dane 
V.  Corduan  (1864)  24  Cal.  157,  86  Am.  Dec. 
53»  It  is  stated  that  the  debtor  was  solvent 
at  the  time  of  notice  and  afterwards  be- 
came insolvent,  but  the  court  says  nothing 
about  insolvency. 

See  Carr  v/ Howard  (1846)  8  Llackf. 
(Ind.)  190,  infra,  note  133. 

See  Miller  v.  Arnold  (1870)  65  Ind.  488, 
infra,  note  45. 
L.R.A.1918C. 


10  Manning  v.  Shotwell  (1819)  5  H.  J«  L. 
584,  8  Am.  Dee.  622  (sealed  bill). 

"Taylor  v.  Beck  (1851)  13  111.  376,  ap- 
proved in  Villars  v.  Palmer  (1873)  67  DL 
204;  Pickett  v.  Land  (1831)  2  Bail.  L. 
(S.  C.)  608;  Harris  v.  Newell  (1877)  42 
Wis.  687. 

UHuey  V.  Pinney  (1861)  5  Minn.  310, 
Gil.  246.  See  infra,  II.  b,  1,  for  fuller 
discussion  of  this  theory.  See  Dane  v. 
Corduan  (1864)  24  CaL  157,  85  Am.  Dec. 
53,  supra,  note  8. 

WMahurin  v.  Pearson  (1837)  8  N.  H.  639. 

See  Conklin  v.  Conklin  (1876)  54  IimL 
289,  infra,  note  214;  see  Wilds  v.  Attix, 
supra,  note  9. 

MBullard  V.  Ledbetter  (1877)  59  6a. 
109  (sureties  on  a  rent  note  notified  the 
creditor  that  the  tenant  was  removing  hia 
property  and  calling  on  him  to  distrain. 
The  creditor  promised  to  do  so,  and  said 
that  he  would  not  look  to  the  sureties  for 
the  money) ;  Johnson  v.  Longley  (1914> 
142  Gn.  614,  83  S.  E.  952. 

In  Triplet  v.  Randolph  (1891)  46  Mo. 
App.  569,  it  is  held  that  if  a  creditor,  know- 
ing that  one  of  his  debtors  is  a  surety  for 
the  other  and  that  such  surety  is  about  to 
give  him  legal  notice  to  bring  suit,  by  his 
conduct,  prevents  the  notice  from  being 
given,  which,  if  given  and  acted  upon, 
would  have  caused  the  bringing  of  the  suit 
and  the  collection  of  the  note,  the  surety 
is  discharged,  where  the  principal  has  be- 
come insolvent  so  that  the  note  cannot  be 
collected  from  him. 

U  Davenport   v.  State   Bkg.   Co.    (1906) 
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creditor,  notwithstanding  the  principal 
may  have  become  insolvent.^®  An  pder 
oi  indemnity  i^'ill  not  under  this  theory 
obligate  the  creditor  to  sue  in  all  cases.^^ 

6.  Rule  that  surety  is  relieved  hy  fail' 
ure  of  holder  to  sue  after  rcqtiest. 

1.  In  general, 

A  rule  supported  in  some  jurisdictions 
even  in  the  absence  of  statute,  is  that 


it  is  the  duty  of  the  creditor,  upon  re- 
ceiving notice  at  or  after  maturity  to 
proceed  in  the  collection  of  the  obliga- 
tion, and  his  failure  to  do  so  discharges 
the  surety  if,  at  the  time  of  the  notice,, 
the  principal  debtor  is  solvent  and  after- 
ward becomes  insolvent  so  that  the  debt 
cannot  be  collected  of  him;  in  other 
words,  the  surety  must  suifer  some  in- 
jury  from   the   delay."     This   doctrine 


126  Ga.  13«,  8  L.R.A,(N.S.)  944,  115  Am. 
St.  Rep.  68,  54  S.  E,  977,  7  Ann.  Cas.  1000. 
Generally,  as  to  the  effect  upon  surety  or 
in<lorser  of  bank's  failure  to  apply  prin- 
cipal's deposit  account  upon  note,  see  notes 
in  8  L.R.A.(N.S.)  944,  and  L.R.A.1917F, 
266. 

w  Bellows  V.  Lovell  (1827)  6  Pick. 
(Mass.)  307.  See  Huey  v.  Finney,  infra, 
note  25.  A  mere  verbal  promise  of  the 
Hurety  to  furnish  such  a  bond  is  held  in 
Katon  V.  Waite  (1877)  66  Me.  221,  not 
HuHicient  to  requue  the  creditor  to  pro- 
ceed. 

"In  Adams  Bank  v.  Anthony  (1836)  18 
Pick.  (Mass.)  238,  a  creditor  who  held  two 
notes  of  the  same  person  brought  a  suit 
against  the  debtor  and  attached  property 
mare  than  sufficient  to  cover  both  notes. 
He  did  not  intend  to  sue  on  the  note  on 
which  there  was  a  surety.  Subsequently, 
other  creditors  attached  the  property  in 
quefriioii,  and  the  creditor  did  not  take 
judgment  on  the  note  on  which  there  was 
a  surety.  The  surety  contended  that  upon 
hirt  request  the  creditor  was  bound  to  in- 
clude the  amount  of  this  note  in  the  judg- 
ment, and  that  because  he  refused  to  do  so 
the  surety  was  exonerated  from  his  lia- 
bility. The  court,  however,  held  otherwise, 
»^tating  that  the  introduction  of  this  note 
into  the  judgment  of  this  creditor  would 
have  been  a  fraud  upon  the  after-attaching 
creditors  which  would  have  avoided  the 
creditor's  own  attachment;  that  the  offer  of 
indemnity  by  the  surety  did  not  in  the 
slightest  degree  vary  the  legal  or  moral 
obligations  and  duties  of  the  creditoi*. 

WBruce  v.  Edwards  (1827)  1  Stew. 
(Ala.)  11.  18  Am.  Dec.  33;  Goodman  v. 
(iriffln  (1830)  3  Stew.  (Ala.)  160  (for  this 
purpose  the  common  law  of  a  sister  state 
will  be  presumed  to  be  the  same  as  that 
of  the  law  of  the  forum.  Dampskibsak- 
tieselskabet  Habil  v.  United  States  Fidelity 
Jk  (t.  Co.  (1904)  142  Ala.  363,  39  So.  54 
/cfictum);  Martin  v.  Skehan  (1874)  2  Colo. 
614  (goods  at  law);  Pain  v.  Packard  (1816) 
13  Johns.  (N.  Y.)  174,  7  Am.  Dec.  369; 
King  V.  Baldwin  (1819)  17  Johns.  (N.  Y.) 
384.  8  Am.  Dec.  415;  Manchester  Iron  Mfg. 
Co.  V.  Sweeting  (1833)  10  Wend.  (N.  Y.) 
163;  Remsen  v.  Beekman  (1862)  25  N.  Y. 
352;  Colgrove  v.  Tallman  (1876)  67  N.  Y. 
05,  23  Am.  Rep.  90;  Toles  v.  Adee  (1881) 
84  N.  Y.  222;  Denick  v.  Hubbard  (1882)  27 
Hun  (N.  Y.)  347;  Mutual  L.  Ins.  Co.  v, 
navies  (1878)  56  How.  Pr.  (N.  Y.)  440; 
(ope  v.  Smith  (1822)  8  Serg.  &  R.  (Pa.) 
L.R.A.1018C. 


110,  11  Am.  Dec.  582;  Geddis  v.  Hawk 
(1823)  10  Serg.  &  R.  (Pa.)  33;  Gardner 
V.  Ferree  (1826)  15  Serg.  &  R.  (Pa.)  28, 
16    Am.    Dec.    513;    Erie    Bank    v.    Gibson 

(1832)  1  Watts  (Pa.)  143;  Kemmerer  v. 
Yoder  (1862)  1  Woodw.  Dec.  (Pa.)  41; 
Wetzel  V.  Sponsler  (1852)  18  Pa.  460; 
Strickler  v.  Burkholder  (1864)  47  Pa.  476; 
Hancock  v.  Bryant  (1829)  2  Yerg.  (Xenn.) 
476;  Thompson  v.  Watsou  (1837)  10  Yorg. 
(Tenn.)  362;  Jackson  v.  Iluey  (1882)  10 
Lea   (Tenn.)   184,  43  Am.  Rep.  301. 

The  principle  of  Hancock  v.  Bryant 
(1829)  2  Yerg.  (Tenn.)  476,  and  Thompson 
V.  Watson  (1837)  10  Yerg.  (Tenn.)  362, 
supra,  is  stated,  in  Burrow  v.  Bank  of  Ten- 
nessee (1846)  6  Humph.  (Tenn.)  440»  to  go 
**to  the  verge  of  the  law." 

The  oourt  in  Pennsylvania  at  first  de- 
clined to  express  an  opinion  as  to  wliether 
the  surety  would  be  released,  if  it  should 
appear  that  the  insolvency  of  the  debtor 
would  have  prevented  tiie  collection  of  the 
debt  froju  him,  if  suit  had  been  brought 
against  him  when  notice  was  given.  Cope 
V.  Smith  (1822)  8  Serg.  &  R.  (Pa.)  110,  11 
Am.  Dec.  582.  The  notice  to  sue  being 
held  insu(Ticient,  the  surety  was  held  not 
released.  Subsequently,  however,  this  court 
expressed  an  opinion  that  the  surety  would 
not  be  released  unless  he  could  show  that 
he  had  been  injured  through  the  debtor 
becoming  insolvent  after  notice  so  that  the 
opportunity  to  collect  the  debt  from  him 
had  been  lost,  (iardner  v.  Ferree  (1826) 
15  Serg.  &  R.  (Pa.)  28,  16  Am.  Dec.  513. 

In  Manchester  Iron  ]Mfg.  Co.  v.  Sweet iusj 

(1833)  10  Wend.  (N.  Y.)  162,  it  is  stated 
that  the  failure  of  the  creditor  to  prosecute 
the  principal  on  the  request  of  the  surety 
was  virtually  an  agreement  to  discharge  the 
surety  and  look  to  the  responsibility  of 
the  principal  alone. 

It  is  stated  in  De  Caumont  v.  Rasines 
(1890)  38  App.  Div.  153,  56  N.  Y.  Supp. 
652,  that  ''to  sustain  the  defense  that  a 
creditor,  as  between  a  surety  and  the  prin- 
cipal debtor,  must  resort  first  to  the  prop- 
erty of  the  principal  debtor,  two  things  are 
necessary, — a  request  by  the  surety  to  the 
creditor  so  to  proceed,  and  a  failure  to 
comply  therewith  with  resultant  damages.** 

See  State  use  of  Snell  v.  Reynolds  (1832) 
3  Mo.  95,  infra,  note  98. 

See  other  cases  which  in  theory  support 
the  nile,  but  hold  that  the  surety  is  not 
discharged  because  of  insufficiency  of  the 
notice,  infra,  XL  b,  2. 

Whatever  may  have  been  held  in  Dehuff 
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was  Mmoimoed  in  Pain  v.  Packard,^^  and 
at  first  met  with  considerable  opposition 
from  the  courts  of  New  York,*^  and  it 
has  been  expressly  disji^proved  in  a 
number  of  the  jurisdictions  holding  to 
the  opposite  mle,  as  discussed  supra.  It 
was  finally  firmly  established  in  New 
York  by  the  decision  in  King  v,  Bald- 
win.** In  the  latter  case  Spencer,  Ch. 
J.,  calls  attention  to  the  right  of  a  surety 
to  go  into  equity  and  compel  the  creditor 
to  obtain  payment  of  the  principal 
debtor.^  From  this  he  reasons  that 
there  is  a  duty  owing  from  the  creditor 
to  obtain  payment  of  the  debt  from  the 


principal  debtor  in  the  first  instance  if 
that  is  possible,  and  continues  thus: 
^*If  this  duty  exists^  and  does  bind  the 
conscience  of  the  creditor,  I  cannot  con- 
ceive why  it  may  not  be  brought  into 
exercise  by  an  act  in  pais^  and  without 
the  interposition  of  a  court  of  equity.'' 
In  Pennsylvania,  where  there  is  no  court 
of  chancery,  the  court,  in  adhering  to 
this  theory,  argues  that  unless  a  request 
in  pais  is  sufficient  the  equity  of  the 
surety  to  have  the  obligation  enforced 
{(gainst  the  principal  debtor  is  sacri- 
ficed.» 

A  request  simply  to  bring  suit  against 


V.  Turbett  (1801)  3  Y'eates  (Pa.)  157,  the 
rule  relieving  the  surety  upon  failure  of  the 
creditor  to  sue  upon  notice  is  now  estab- 
lished in  Pennsylvania. 

This  is  the  theory  ttpon  which  Hempstead 
V.  Watkins  (1845)  6  Ark.  317,  42  Am.  Deo. 
696;  Thompson  v.  Robinson  (1870)  34  Ark. 
44;  and  Kendall  v.  Hilligan  (1896)  62  Ark. 
629,  34  S.  W.  78,  were  decided,  but  this 
can  no  longer  be  regarded  as  the  law  in 
this  jurisdiction  since  the  decision  in  8iMS 
V.  Etobett,  ante,  7. 

The  South  Carolina  cases  are  on  botli 
sides  of  the  question.  The  doctrine  of  Pain 
T.  Packard  was  expressly  disapproved  in 
Caston  V.  Dunlap  (1831)  Rich.  Eq.  Cas.  (S. 
C.)  77,  23  Am.  Dec.  194,  and  Pickett  v.  Land 
(1831)  2  Bail.  L.  (S.  C.)  608,  supra.  It 
was  the  theory  of  the  early  South  Carolina 
case  of  Butler  v.  Hamilton  (1804)  2 
Desauss.  Eq.  (S.  C.)  226,  2  Am.  Dec.  692, 
as  interpreted  in  the  subsequent  case  of 
Rutledge  v.  Greenwood  (1806)  2  Desauss. 
Eq.  (S.  C.)  389,  *'that  equity  will  give  relief 
to  a  surety  where  the  obligee  has  not  used 
due  diligence  to  recover  his  debt  from  the 
principal  in  the  first  instance,  and  has  re- 
fused or  neglected  to  comply  with  the 
surety's  request  to  use  that  diligence.** 
Relief  was  denied  the  surety  in  Butler  v. 
Hamilton  for  the  reason  that  the  creditor 
had  proceeded  against  the  principal  debtor 
on  one  of  the  obligations  involved,  and 
process  was  found  unavailing,  this  fact, 
proving,  in  the  opinion  of  the  court,  that 
be  was  in  no  situation  to  pay,  and  therefore 
it  was  not  necessary  to  proceed  on  the 
other  obligations  involved.  In  Rutledge  v. 
Greenwood  relief  was  denied  the  surety  on 
the  theory  that,  the  suretyship  not  appear- 
ing on  the  face  of  the  instrument  and 
the  surety  failing  to  prove  to  the  satis- 
faction of  the  court  that  he  was  such, 
he  was  not  entitled  to  relief.  Upon  the 
rehearing  of  Rutledge  v.  Greenwood  the 
court  assumed  the  suretyship,  but  it  being 
shown  that  the  surety  waited  for  five  years 
and  four  months  after  the  creditor  had  a 
right  to  demand  the  payment  of  the  debt  be- 
fore he  required  the  obligee  to  sue,  was 
held  guilty  of  laches,  and  therefore  not 
entitl^  to  the  relief  sought.  As  a 
further  reason  for  denying  relief  to  the 
surety  in  Rutledge  v.  Greenwood,  it 
L.R.A.1918C. 


was  shown  that,  when  notice  was  given 
to  the  creditor,  he  proposed  to  put  the 
obligation  in  suit  against  all  the  obligors; 
that  the  surety  declined  this  propositioo, 
and  requested  that  the  suit  be  brought 
against  the  principal  debtor  alone.  These 
decisions  were  previous  to  the  decision  in 
Pain  V.  Packard.  In  the  subsequent  case  of 
Lang  V.  Brevard  (1849)  3  Strobh.  Eq.  (S. 
C.)  69,  the  South  Carolina  court  refers  to 
the  doctrine  of  Pain  v.  Packard  and  King 
V.  Baldwin,  and  states  that  it  has  never 
been  judicially  recognized  by  the  oonrta  of 
the  state,  nor  is  it  necessary  to  decide  the 
question  in  the  case  at  bar;  but  the  court 
continues:  "I  am  authorized  to  say  that 
a  majority  of  this  court  are  prepared  to 
adopt  the  principle  of  this  decision,  and  to 
extend  similar  relief  to  a  surety  under  the 
Hke  circumstances.'* 

W  (1816)  13  Johns.  (If;  Y.)  174,  7  Am. 
Dec  369. 

«OSec  Warner  v.  Beard«ley  (1831)  8 
Wend.  (IX.  Y.)  194. 

"The  courts  have  been  disinclined  to  ex- 
tend'* the  rule,  says  the  court  in  Wells  v. 
Mann  (1871)  45  W.  Y.  327,  6  Am.  Rep.  93. 

21  (1819)  17  Johns.  (N.  Y.)  384,  8  Am. 
Dec.  415,  reversing  (1817)  2  Johns.  Ch.  554. 
Attention  has  been  called  by  the  opponents 
of  the  doctrine  of  Pain  v.  Packard  and  King 
V.  Baldwin,  to  the  fact  that  King  v.  Bald- 
win was  decided  by  the  casting  vote  of  the 
presiding  officer  of  the  court  of  errors,  who 
was  a  layman. 

SS  This  rule  is  aUo  regarded  as  a  settled 
rule  in  Hayes  v.  Ward  (1819)  4  Johns.  Ch. 
(N.  Y.)  128,  8  Am.  Dec.  554.  And  see  su- 
pra, notes  2  et  seq. 

MCope  V.  Smith  (1822)  8  Serg.  &  R. 
(Pa.)  110,  11  Ana.  Dec.  582.  It  is  stated 
that  in  Pennsylvania  the  court  holds  itself 
bound  to  administer  equity  in  all  cases 
where  the  forms  of  law  do  not  restrain  it. 
The  notice  given  in  this  case,  however,  was 
decided  to  be  insufficient,  and  therefore  the 
surety  was  not  released. 

In  Erie  Bank  v.  Gibson  (1832)  1  Watts 
(Pa.)  143,  the  court  states:  '1  am  recon- 
ciled to  the  rule  by  the  fact  that  we  have 
no  court  of  chancery;  for  if  we  had  one  I 
would  compel  the  surety  to  seek  his  rem- 
edy there.*' 
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the  principal  debtor  has  been  held  suffi- 
cient without  a  tender  of  expenses,  or  a 
stipulation  to  pay  them,  or  an  offer  by 
the  surety  to  take  the  obligation  and 
bring  suit  himself,  unless  the  creditor 
at  the  time  of  notice  expressly  puts  his 
refusal  to  sue  on  the  ground  of  the 
trouble  and  expense,  and  offers  to  pro- 
ceed if  that  objection  is  removed.'*  On 
the  other  hand,  the  supreme  court  of 
Minnesota,  while  approving  the  equitable 
doctrine,  has*  stated  that  the  surety  is 
not  relieved  by  the  failure  of  the  cred- 
itor to  sue  upon  notice,  unless  the  surety 
has  tendered  the  creditor  indemnity 
against  expenses.'*  The  Minnesota 
court,  while  approving  the  equitable  rule 
releasing  the  surety  for  failure  of  the 
creditor  to  sue  upon  notice,  holds  that  it 
will  not  be  applied  because  of  a  statute 
in  that  state  providing  that  an  action 
may  be  brought  by  one  person  against 
two  or  more  persons  for  the  purpose  of 
compelling  one  to  satisfy  a  debt  due  the 
other  for  which  the  plaintiff  is  bound  as 
surety,  the  theory  being  that,  if  the  sure- 
ty had  the  power  in  his  own  hands  to  sue 


the  maker  and  holder  of  the  notes  to 
compel  the  maker  to  pay  the  holder,  he 
should  have  exercised  this  right,  and  not 
demanded  that  the  holder  do  so  for 
him.** 

If  the  creditor,  at  the  time  of  notice, 
offers  to  permit  the  surety  to  use  the 
bond  in  any  way  he  may  think  beneficial 
to  him,  and  the  surety  refuses  to  accept, 
he  cannot  complain  of  the  failure  of  the 
creditor  to  sue.*' 

It  has  been  held  not  necessary  for  the 
suretyship  to  appear  on  the  face  of  the 
instrument  to  bring  the  equitable  rule 
into  operation.** 

As  stated  supra,  it  is  a  condition  of 
this  rule  that  the  debtor  be  solvent  at 
the  time  of  notice,  and  that  he  after- 
wards become  insolvent.  If  he  is  not 
solvent  at  such  time,  the  surety  is  not 
relieved  by  failure  of  the  creditor*  to 
sue.**  In  other  words,  a  release  under 
this  rule  is  based  upon  the  fact  that  the 
surety  has  been  injlired  by  the  failure  of 
the  creditor  to  sue  after  notice.  Hence, 
if  there  is  no  injury  to  the  surety,  he  is 
not  relieved.** 


t4  Wetzel  V.  Sponsler  (1852)  18  Pa.  460.  i 

UHuey  v.  Pinney  (1861)  5  Minn.  310, 
Gil.  246. 

See  Bellows  v.  Lovell,  supra,  note  16. 

MHuey  v.  Pinney  (Minn.)  supra,  fol- 
lowed in  Benedict  v.  Olson  (1887)  37  Minn. 
431,  35  N.  VV.  10. 

As  the  Xew  York  court  recognizes  that 
the  surety  has  a  remedy,  at  least  an  equi- 
table remedy,  to  compel  payment  by  the 
principal  debtor,  the  reasoning  of  the 
Minnesota  court  would  seem  to  require  that 
the  surety  be  not  granted  the  right  to  com- 
pel the  creditor  to  sue  by  a  request. 

«  Gardner  v.  Ferree  (1826)  15  Serg.  &  R. 
(Pa.)  28,  16  Am.  Dec  513.  It  is  stated 
that  nothing  more  can  be  reqjaired  than  to 
invest  the  suretv  with  the  means  in  the 
power  of  the  obligee  to  enforce  the  obliga- 
tion. 

M  Bruce  v.  Edvvards  (1827)  1  Stew. 
(Ala.)  11,  18  Am.  Dec.  33.  But  see  Rut- 
ledge  V.  Greenwood,  supra,  note  18. 

It  is  held  in  Benedict  v.  Olson  (1887)  37 
Minn.  431,  35  N.  W.  10,  that  the  payee  of 
a  note  upon  the  face  of  which  the  signers 
appear  to  be  joint  makers  is  not  bound  to 
take  notice  of  the  equitable  rights  of  one 
of  them,  who  is  in. fact  a  surety,  until  he 
is  informed  of  the  relation  of  the  makers  to 
each  other. 

89  Warner  v.  Beardsley  (1831)  8  Wend. 
(N.  Y.)  194;  Huffman  v.  Hulbert  (1835)  13 
Wend.  (If.  Y.)  377;  Herrick  v.  Borst  (1843) 
4  Hill  (N.  Y.)  650;  Valentine  v.  Farrington 
(1833)  2  Edw.  Ch.  (N.  Y.)  53;  Black  River 
Bank  v.  Page  (1871)  44  IT.  Y.  453;  Hunt 
V.  Purdy  (1880)  82  If.  Y.  486,  37  Am.  Rep. 
587;  Merritt  v.  Lincoln  (1855)  21  Barb. 
(N.  Y.)  249;  Thompson  v.  Hall.  (1866)  45 
Barb.  (N.  Y.)  214;  Field  T.  Cutler  (1870) 
L.R.A.1918C. 


4  Lans.  (W.  Y.)  195;  Marsh  v.  Dunckel 
(1881)  25  Hun  (N.  Y.)  167.  See  Bizzell  v. 
Smith  (1831)  17  If.  C.  27  (2  Dev.  Eq.) 
supra,  note  8. 

The  creditor  cannot  be  compelled  to  pur- 
sue an  insolvent  principal.  Merritt  v.  Lin- 
coln (1855)  21  Barb.  (N.  Y.)  249. 

It  does  not  appear  in  any  of  these  cases 
that  the  principal  debtor  became  solvent 
after  notice,  so  that  the  rule  in  such  a 
situation  Is  not  declared.  In  fact,  it  af- 
firmatively appears  in  most  of  them  that 
the  debtor  remained  insolvent.  The  rule 
is  stated  in  these  cases  as  in  the  text,  that 
if  the  debtor  was  not  solvent  at  the  time 
of  notice,  the  surety  cannot  claim  to  be  re- 
leased, no  attention  being  given  to  his 
condition  as  to  solvency  thereafter.  In 
Field  V.  Cutler  (1871)  4  Lans.  (N.  Y.)  195, 
the  rule  is' stated  to  apply  where  the  prin- 
cipal debtor  was  insolvent  at  time  of  notice 
and  remained  insolvent. 

Five  days  after  the  notice  took  effect,  in 
Weiler  v.  Hoch  (1855)  25  Pa.  525,  the 
debtor  made  an  assignment  for  the  benefit 
of  creditors.  It  is  stated  that  the  delay 
in  this  case  was  not  long  enough  to  give 
the  surety  a-  defense,  but  even  if  it  were 
he  had  no  reason  to  complain  of  it,  for 
before  the  judgment  could  have  been  re- 
vived the  assignment  took  effect,  and  a 
scire  facias  would  only  have  increased  the 
burden  which  the  surety  doubtless  deemed 
heavy  enough  already. 

SO  In  Herbert  v.  Hobbs  (1830)  3  Stew. 
(Ala.)  9,  the  debtor  died  and  the  creditor 
was  requested  by  the  sureties  to  proceed 
against  his  administrator.  It  was  thought 
at  the  time  of  notice  that  the  estate  was 
solvent,  but  a  large  claim  was  subsequently 
presented,  which  if  successful  would  make 
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While  the  present  note  does  not  deal 
exhaustively  with  the  burden  of  proof, 
it  may  be  stated  that  it  has  been  held 
that  the  burden  of  showing  the  solvency 
at  the  time  of  notice  and  the  subsequent 
insolvency  is  on  the  surety.*^  Again, 
it  has  been  stated  that,  to  bring  a  case 
within  the  operation  of  the  rule,  it  is 
neeessary  for  the  surety  to  show  that  the 
principal  was  solvent  at  the  time  he  re- 
quested the  creditor  to  proceed  and 
collect  his  debt,  and  was  within  the  juris- 
diction of  the  state,  and  that  the  cred- 


itor, without  any  reasonable  excuse, 
neglected  or  refused  to  proceed  until  the 
principal  debtor  became  insolvent  and 
unable  to  pay.*" 

By  solvency,  within  the  rule,  is  meant 
that  the  debtor  is  in  such  a  condition 
that  the  demand  may  be  collected  out  of 
his  property  by  due  course  of  law,  and 
not  merely  that  the  debtor  might  have 
paid  if  hard  pressed."  A  charge  sus- 
t)Biined  in  one  decision  was  that  '^the 
term  'solvent,'  in  law,  meant  that  a  man 
was  able  to  pay  all  his  debts  ttom  his 


the  estate  inBolvent.  The  adminiBtriitor 
testified  that^  if  the  note  had  been  sued  on 
against  him  as  early  as  was  possible,  it 
might  possibly  have  been  paid,  but  that 
this  was  doubtful;  that  the  property  of  the 
estate  had  diminished  in  value  by  the  fall 
of  prices.  These  facts  are  not  discussed, 
but  the  court  concludes  that  the  surety 
suffered  no  injury  by  the  delay. 

In  Gayle  v.  Randle  (1836)  4  Port.  (Ala.) 
232,  it  is  stated  that  a  plea  which  does  not 
state  that  the  debt  has  been  lost  by  the 
negligence  of  the  plaintiff  through  the  in- 
solvency of  the  debtor  after  notice,  nor  that 
the  notice  was  in  writing  is  bad. 

Cummins  v.  Garretson  (1864)  15  Ark. 
132. 

This  is  apparently  what  is  meant  by  ihe 
court  in  Bates  v.  State  Bank  (1847)  7  Ark. 
394,  46  Am.  Dec.  293,  where  it  is  stated 
merely  that,  upon  a  defense  set  up  by  a 
surety  that  the  creditor  had  failed  to  bring 
suit  when  requested,  where  the  surety 
offered  no  evidence  as  to  the  solvency  of  the 
principal  either  before  or  after  the  institu- 
tion of  the  suit,  it  is  clear  that  the  surety 
could  not  succeed  upon  the  plea.  Since  the 
decision  in  Sims  v.  £verett,  ante,  7,  it 
can  no  longer  be  rendered  as  the  rule  in  this 
jurisdiction  that  the  surety  would  be  re- 
leased at  common  law  upon  a  showing  of 
injury. 

Bee  Hartman  v.  Burlingame  (1858)  0  Cal. 
557,  supra,  note  8. 

A  guarantor  of  the  payment  of  a  bond 
secured  by  a  mortgage,  who  had  given  no- 
tice to  the  mortgagee  to  enforce  his  mort- 
gage, was  held  not  released  in  Hunt  v. 
Purdy  (1880)  82  |l.  Y.  486,  37  Am.  Rep. 
587,  where  it  wrs  not  shown  that  the  mort- 
gaged premises  had  depreciated  in  value 
after  the  notice  was  given. 

In  Hopkins  v.  Spurlock  (1870)  2  Heisk. 
(Tenn.)  152,  a  surety  on  several  notes  due 
from  the  principal  debtor  notitied  the  credi- 
tor to  collect  his  debt  from  the  principal, 
especially  mentioning  one  of  the  notes.  A 
sum  of  money  was  collected  from  the  prin- 
cipal debtor  and  applied  to  some  of  the 
notes,  including  the  one  specifically  men- 
tioned in  the  letter.  In  a  suit  to  enjoin 
the  collection  of  one  of  the  notes,  an  alle- 
gation of  the  creditor's  failure  to  sue  upon 
notice  was  made;  the  creditor  answered  by 
setting  up  the  facts  that  a  sum  had  been 
collected  from  the  principal  debtor  and  ap- 
L.R.A.1918C. 


plied  on  some  of  the  obligations,  and  that 
he  was  unable  to  collect  any  more  after 
exhausting  all  remedies  by  law  or  other- 
wise, thus  leaving  the  note  in  suit  un- 
paid. This  was  held  to  be  a  sufficient 
•answer  to  the  plea  of  release  by  failure 
to  sue. 

31  Wheeler  v.  Benedict  (1885)  36  Hun 
(N.  Y.)  478;  Maier  v.  Canavan  (1872)  67 
How.  Pr.  (If.  Y.)   504,  8  Daly,  272. 

To  constitute  a  defense  to  the  surety  it 
is  necessary  for  him  to  aver  and  prove  "that 
the  principal  has  bscome  insolvent  after 
notice  given  to  sue  him,  and  that  the 
means  of  recovering  the  debt  of  him  have 
been  lost  by  the  negligence  of  the  plaintiff." 
Bruce  v.  Edwards  (1827)  1  Stew.  (Ala.)  11, 
18  Am.  Dec.  33. 

W  Warner  v.  Beardsley  (18^1)  8  Wend. 
(N.  Y.)  194;  Strickler  v.  Burkholder  (1864) 
47  Pa.  47«. 

S8^afrman  v.  Hulbert  (1835)  U  Wend. 
(N.  Y.)  377. 

In  Marsh  v.  Dunckel  (1881)  25  Hun  (N. 
Y.)  167,  the  term  "insolvent"  is  stated  to 
usually  mean  one  whose  estate  is  not  suffi- 
cient to  pay  his  debts,  or  one  who  is  un- 
able to  pay  all  his  debts  from  his  own 
means.  Again,  it  is  stated  that  one  is 
solvent  who  has  property  sufficient  to  pay 
all  his  debts  and  all  his  debts  can  be  col- 
lected by  legal  process. 

In  Darby  v.  Beniey  Xat,  Bank  (1893)  97 
Ala.  643,  11  So.  881,  a  plea  setting  up  a 
failure  to  sue  was  held  bad  at  common  law 
in  that  it  did  not  appear  therefrom  that 
the  principal  ''was  then  solvent  in  the 
sense  that  payment  of  the  note  could  have 
been  coerced  by  action,  judgment,  and  ex- 
ecution against  him."  The  court  continues: 
"The  principal  may  then  have  had  'ample 
means  wherewith  to  pay  said  indebtedness' 
as  averred  in  the  plea,  and  yet  an  effort  to 
enforce  payment,  for  aught  that  is  alleged, 
have  been  entirely  abortive,  so  that  the 
plea  fails  to  show  affirmatively  that  the 
defendant  was  prejudiced  by  plaintiff's 
omission  to  proceed  against''  the  principal 
debtor. 

In  Hancock  v.  Bryant  (1829)  2  Yerg. 
(Tenn.)  476,  it  is  stated  that  the  fact  that 
the  money  might  have  been  made  out  of 
the  principal,  had  the  creditor  been  prompt 
on  receiving  notice  to  sue,  is  made  by  the 
evidence  even  more  probable,  thus  not  re- 
quiring an  absolute  proof  on  this  question. 
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own  means,  or  that  his  property  was  in 
such  a  situation  that  all  his  debts  might 
be  collected  out  of  it  by  legal  process."** 

The  equitable  right  to  require  the 
creditor  to  proceed  with  the  collection  of 
the  debt  has  been  held  not  to  extend  to 
the  right  to  require  the  creditor  to  pro- 
ceed after  judgment.** 

If  the  principal  debtor  has  effects  in 
the  state,  the  fact  that  he  is  out  of  the 
state  does  not  excuse  the  creditor  from 
bringing  suit.'* 

This  equitable  rule  is  practically  cod- 
ified in  some  statutes  which  have  been 
enacted  on  the  subject.*^ 

AvallaMlity  of  defease  at  law. 

There  is  a  disagreement  among  the 
authorities  as  to  whether  the  defense  of 
a  release  by  failure  of  the  creditor  to' 
sue  after  notice,  and  consequent  injury, 
is  available  to  the  surety  at  law.  Ac- 
cording to  the  majority  view,  it  is  a  de- 
fense at  law.**  But  in  some  cases  it  has 
been  held  available  only  in  equity,  and 
not  to  be  available  as  a  defense  to  an  ac- 
tion at  law  upon  the  note.**  In  a  state 
in  which  there  was  a  statute  which  was 
held  cumulative  to  the  equitable  remedy, 
it  was  held  that  a  surety  can  be  dis- 
charged in  a  law  court  only  by  notice 
under  the  statute.** 

Sffeot  of  failure  to  make  defense  at 
law  itpon  Jurisdiotlon  of  eqvitj. 

As  just  shown,  the  release  of  a  surety 
by  failure  of  the  creditor  to  sue  upon 
notice  is,  according  to  the  majority  view, 
a  defense  at  law.  But  the  failure  of  the 
surety  to  make  this  defense  in  an  action 


at  law  on  the  instrument  has  been  hald 
not  to  prevent  him  from  afterwards  com- 
ing into  equity  to  restrain  the  enforce- 
ment of  a  judgment  against  hiiQ.*^ 
Spencer,  Ch.  J.,  in  delivering  the  opin- 
ion in  King  v«  Baldwin,^  states  that  the 
defense  that  a  surety  is  released  upon  the 
failure  of  the  creditor  to  bring  suit 
against  the  principal  debtor  upon  request 
from  the  surety,  if  the  principal  debtor 
was  solvent  at  the  time  of  the  request 
and  has  since  become  insolvent,  was  not 
firmly  established  at  the  time  of  the 
decision  in  the  court  of  law  in  that  case, 
and  this  being  true  the  acquiescence  by 
the  surety  in  the  decision  at  the  court  of 
law  did  not  preclude  him  from  sub- 
sequently coming  into  equity  with  his 
defense.  It  is  stated:  '^But  if  it  be 
doubtful  whether  a  court  of  law  can  take 
cognizance  of  the  defense,  and  there  ex- 
ists no  doubt  of  the  jurisdiction  of  a 
court  of  equity,  and  if,  in  such  a  case, 
a  defendant  at  law,  under  the  influence 
of  such  doubt,  omits  to  make  his  defense, 
or  if  he  bring  it  forward  and  it  be  over- 
ruled, under  the  idea  that  it  is  not  a 
defense  at  law,  it  is  not  granting  a  new 
trial  for  a  court  of  equity  to  afford  re- 
lief notwithstanding  the  trial  at   law." 

On  the  contrary,  it  has  been  held  that 
a  failure  to  make  the  defense  at  law  pre- 
cludes the  surety  from  obtaining  relief 
in  equity.** 

Of  course,  where  the  view  that  the  de- 
fense is  not  available  at  law  prevails, 
the  surety  is  entitled  to  relief  in  equity, 
although  he  has  made  no  defense  at 
law.** 


84Herrick  v.  Borst  (1843)  4  HUl  (N.  Y.) 
650,  approved  in  Marsh  v.  Dunckel  (N.  Y.) 
supra. 

•See  Butler  v.  Hamilton  (1804)  2  Desauss. 
Eq.  (S.  C.)  226,  2  Am.  Dec.  692,  supra,  note 
18. 

«6McNeilly  v.  Cooksey  (1878)  2  Lea 
(Tcnn.)  39. 

See  infra,  HI.  b,  9. 

86  Hancock  v.  Bryant  (1830)  2  Yerg. 
(Tenn.)  476. 

37  See  infra,  III.  a. 

88  Herbert  v.  Hobbs  (1830)  3  Stew.  (Ala.) 
0;  Hempstead  v.  Watkins  (1846)  6  Ark. 
317,  42  Am.  Dec.  696  (suretyship  appeared 
on  face  of  instrument) ;  Martin  v.  Skchan 
(1875)  2  Colo.  614;  Pain  v.  Packard  (1816) 
13  Johns.  (N.  Y.)  174,  7  Am.  Dec.  369 
(release  was,  without  discussion,  held  a  de- 
fense to  an  action  at  law  on  the  note) ; 
King  V.  Baldwin  (1819)  17  Johns.  (If.  Y.) 
384,  8  Am.  Dec.  415. 

8»Rice  V.  Simpson  (1872)  9  Heisk. 
(Tenn.)  809. 

40  Simpson  v.  State  (1873)  6  Baxt. 
(Tenn.)  440. 

41  Hempstead  v.  Watkins  (1846)  6  Ark. 
T..R.A.101SC. 


317,  42  Am.  Dec.  696.  Neither  the  pleadings 
nor  the  evidence  showed  tliat  the  surety 
had  made  any  defense  whatever  to  the  ac- 
tion at  law.  He  had  waived  certain  ob- 
jections to  the  judge  of  the  lower  court 
trying  the  cause,  but  such  waiver  was  held 
not  to  prejudice  him  in  his  right  to  after- 
wards maintain  his  equitable  action.  Sure- 
tyship appeared  upon  the  face  of  the 
instrument. 

42  (1819)  17  Johns.  (N.  Y.)  384,  8  Am. 
Dec.  415.  This  case  is  criticized  on  this 
point  in  Schroeppell  v.  Shaw  (1850)  3  If.  Y. 
446. 

48  Herbert  v.  Hobbs  (1830)  3  Stew.  (Ala,) 
9,  an  action  to  enjoin  the  collection  of  a 
judgment  on  the  principal  obligation.  The 
court  states  that  ^'a  neglect  to  sue  on  a 
verbal  request,  and  consequent  injury  there- 
on, ia  by  the  securities  available  as  a 
defense  both  in  law  and  equity;  and  that 
as  the  securities  did  not  insist  on  its  lien- 
ofit  in  their  defense  to  the  action  at  law, 
they  are  now  precluded  from  relying  on 
it  as  a  ground  of  equitable  jurisdiction." 

44  Without  any  discussion,  an  accommo- 
dation indorser  who  had  failed  to  make  the 
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2n  Suffijcienc^  of  the  9ioiic€, 

(a)  In  general. 

The  sufficiency  of  the  demand  or  no- 
tice under  the  statutes  is  discussed  in 
III.  b,  2,  infra.  While  the  sufficiency  of 
the  demand  ot  notice  under  statute  has 
been  affected  to  a  certain  extent  by  the 
form  of  the  statute,  the  general  theory 
underlying  the  sufficieacy  of  the  notice 
is  the  same  under  the  equitable  rule  as 
under  the  statutes,  and  reference  is 
made  to  a  subdivision  dealing  with  the 
sufficiency  under  the  statutes  for  further 
diseussion  of  this  question.    No  general 


rule  can  be  formulated  that  will  au- 
tomatically determine  the  sufficiency  of 
a  notice.  Some  general  statements^  how- 
ever, are  found  in  the  cases  which  serve 
as  guides  to  that  end.  It  has  been  stated 
that  the  notice  must  be  certain  as  to 
time  and  terms,  to  release  the  surety 
where  the  debtor  has  subsequently  be- 
come insolvent.**  Again,  it  is  stated 
I  that  the  notice  to  the  creditor  must  be 
I  a  clear  and  explicit  request  to  take  legal 
proceedings  to  collect  the  debt,  or  en- 
force the  liability  of  the  principal.*' 
It  should  clearly  inform  the  creditor 
that  he  is  required  to  take  proceedings 
in  the  courts  to  enforce  his  debt ;  *''  a 


defense  of  a  release  by  the  creditor's  fail- 
ure to  sue  after  notice^  in  an  action  at  law 
on  the  note,  was  held  in  Thompson  v. 
Watson  (1837)  10  Yerg.  (Tcnn.)  362,  en- 
titled to  enjoin  the  enforcement  of  the 
judgment.  At  the  time  of  the  decision  in 
Thompson  v.  Watson,  it  had  not  been 
established  in  this  state  that  the  surety 
could  not  make  the  defense  at  law.  Tliat 
doctrine  was  established  by  the  decision,  in 
Rice  v.  Simpson  (1872)  9  Heisk.  (Tenn.) 
809. 

«  King  V,  Ilavnes  (1879)  35  Ark.  463. 

In  Miller  v.  Arnold  (1879)  65  Ind.  488, 
the  court,  after  expressing  an  opinion  in 
accordance  with  the  rule  discussed  supra, 
II.  a,  in  general,  that  a  verbal  notice  is 
insufficient,  states  that  whether  the  notice 
is  verbal  or  written  it  must  be  so  clear 
and  distinct  that  the  meaning  of  the  surety 
can  be  at  once  apprehended  without  ex- 
planation or  argument,  and  it  must  be 
accompanied  by  an  explicit  declaration  that 
unless  suit  is  brought  the  surety  will  no 
longer  remain  liable.  It  is  then  stated 
that  no  such  notice  was  given  in  that  case, 
and  it  is  not  necessary  that  any  opinion 
should  be  expressed  as  to  its  materiality. 

A  notice  by  the  agent  of  a  surety  to  the 
creditor,  stating  that  his  principal  was  the 
surety  of  the  debtor  upon  the  note,  and  de- 
manding that  suit  be  brought  upon  it 
against  the  parties  thereto,  is  a  sufficient 
common-law  notice.  It  is  stated  that  it 
would  have  been  a  sufficient  statutory  no- 
tice, had  it  been  in  writing.  Pickens  v. 
Yarborough  (1855)  26  Ala.  417,  62  Am.  Dec. 
728- 

4«Howe  Mach.  Co.  v.  Farrington  (1880) 
82  N.  Y.  126. 

Valentino  v.  Farrington  (1833)  2  Edw. 
Oi.  (N.  Y.)  53. 

It  is  stated  obiter,  in  Fulton  v. 
Matthews  (1818)  16  Johns.  (N.  Y.)  433, 
8  Am.  Dec.  261,  that  the  holder  of  a  note 
ought  to  be  fairly  and  fully  apprised  by 
the  surety  that  he  is  required  to  prosecute 
the  principal.  And  in  an  obiter  statement 
in  Goodwin  v.  Simonson  (1878)  74  N.  Y. 
133,  it  is  stated  that  it  must  be  shown  tliat 
the  creditor  was  requested  to  enforce  the 
collection  of  the  debt  "by  due  proce:*:?  of 
law." 
L.R.A.1918C. 


A  statement  made  to  a  member  of  the 
law  department  of  a  corporation,  who  had 
nothing  to  do  with  the  finance  committee, 
which  had  cliarge  of  mortgages,  that  the 
surety  on  a  note  secured  by  mortgage  de* 
sired  the  mortgage  foreclosed  if  there  were 
any  taxes  or  assessments  unpaid  and  in 
arrears  upon  the  premises,  has  been  held 
not  to  amount  to  a  full  and  explicit  re- 
quest to  the  corporation  to  foreclose  the 
mortgage.  Mutual  L.  Ins.  Co,  v.  Davies 
(1878)  o6  How.  Pr.  (N.  Y.)  440. 

In  Burrow  v.  Bank  of  Tennessee  (1846) 
6  Humph.  (Tenn.)  440,  the  court,  in  hold- 
ing the  notice  insufficient,  states  that  it 
was  not  distinctly  or  satisfactorily  estab^ 
lished  by  the  testimony. 

47  Hunt  V.  Purdy  ( 1880)  82  N.  Y.  486,  87 
Am.  Rep.  587.  Within  this  rule  a  notice 
given  by  the  guarantor  of  the  payment  of 
a  mortgage  and  the  accompanying  bond 
before  the  maturity  thereof  (but  apparent* 
ly  after  a  default  in  the  pa3nnent  of  in- 
terest, upon  which  the  principal  became  due 
at  the  option  of  the  holder),  to  the  credi- 
tor to  **coUect  that  mortgage  in  the  spring; 
do  not  let  it  run  over  the  time  it  is  due," 
is  not  such  a  notice  as  calls  upon  the  credi- 
tor to  enforce  his  debt  at  the  risk  of  re- 
leasing the  guarantor. 

A  statement  by  the  surety  to  the  credi- 
tor that  she  *^mu8t  push  Jacob  (the  princi- 
pal debtor),  and  keep  pushing  him,"  is  not 
a  sufficient  notice  to  prosecute  within  this 
rule,  unless  the  creditor  understood  the 
words  as  a  request  in  fact  to  prosecute  the 
principal  debtor  or  to  collect  the  note,  and 
the  defendant  meant  and  intended  this  con- 
struction of  the  words.  Singer  v.  Trout- 
man  (1867)  49  Barb.  (Jf.  Y.)  182. 

Denick  v.  Hubbard  (1882)  27  Hun  (K.  Y.) 
347. 

A  statement  made  in  a  conversation  be- 
tween one  surety  and  the  attorney  for  the 
holder  of  the  note,  who  had  the  note  for 
collection,  that  **by  request  of  [the  other 
sureties]  I  came  here,  and  would  urge 
the  collection  of  the  note,"  is  not  such  a 
notice  as  to  require  the  holder  of  the  note 
to  proceed  with  reasonable  diligence  to  en- 
force by  suit  his  remedy  against  the  maker. 
Coykendall    v.    Constable    (1888)    48    Hun, 
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mere  expression  of  a  wish  or  desire  is 
not  sufficient.** 

It  was  stated  in  an  early  case  in  Penn- 
sylvania that  the  notice  must  be  proved 
clearly  and  beyond  all  donbt ;  it  must  be 
positive  and  accompanied  with  a  declara- 
tion that,  unless  it  be  complied  with,  the 
surety  will  be  considered  as  discharged.^ 
The  rule  so  stated  has  since  been  fol- 


( lowed  in  that  state.**  Consequently,  if 
it  is  not  a  positive  request  to  sue,  it  is 
insufficient.*^  Likewise,  a  notice  which 
does  not  state  that  unless  suit  is  brought 
the  surety  will  consider  himself  Ss- 
charged  is  insufficient.** 

(h)   Verbal  noOce, 

A  verbal  notice  is  sufficient  under  the 


360,  1   N.  Y.  Supp.  9,  affirmed  in    (1889) 
117  N.  Y.  027,  22  N.  E.  1128. 

A  notice  by  the  surety  to  the  holder  of 
the  note,  that  '*you  must  make  Daniel  come 
to  time  this  fall;  you  know  it  is  the  best 
time  for  making  money  with  farmers/'  is 
not  a  sufficient  notice  to  release  the  surety 
because  of  the  failure  of  the  holder  to 
take  the  requisite  proceedings  to  enforce 
the  note.  Lawson  v.  Buckley  (1888)  49 
Hun,  329,  2  N.  Y.  Supp.  178.  It  is  further 
stated  here  that  the  holder  of  the  note, 
to  satisfy  the  surety,  replied  that  he  would 
see  the  principal  debtor  about  the  note  and 
see  what  he  had  been  trying  to  do.  This 
reply  is  stated  not  to  indicate  that  the  re- 
quest of  the  surety  implied  that  legal  pro- 
ceedings were  to  be  taken. 

A  statement  by  the  surety  to  the  holder 
of  a  note,  to  ''go  and  get  your  money,  there 
is  enough  to  pay  you,''  is  not  a  suffident 
notice  to  the  holder  to  sue.  Maier  v.  Cana- 
van  (1879)  67  How.  Pr.  (H.  Y.)  604,  8 
Daly,  272. 

See  Kennedy  v.  Falde  (1886)  4  Dak.  319, 
29  N.  W.  667,  infra,  note  115. 

4SA  wish  expressed  by  the  surety  to 
the  holder  of  a  note,  viz.,  ''I  want  it  set- 
tled, and  told  Mr.  Bowling  [the  holder] 
plainly  that  I  wanted  it  settled,"  is  not  a 
sufficient  notice  to  the  holder  to  proceed  and 
collect  the  note,  under  the  common -law 
rule  that  the  failure  of  the  holder  of  a 
note  to  collect  the  same  after  notice  given 
after  maturity  of  the  obligation  discharges 
the  surety,  where  the  debtor  has  in  the 
meantime  become  insolvent.  Bowling  v. 
Chambers  (1904)  20  Colo.  App.  113,  77 
Pac.  16. 

4»Cope  V.  Smith  (1822)  8  Serg.  &  R. 
(Pa.)  110,  11  Am.  Dec.  582.  Within  this 
rule  a  statement  made  to  the  creditor  that 
he  should  call  on  the  principal  debtor  and 
demand   or  ask   the  money  is   insufficient. 

M  A  notice  by  the  surety  to  the  creditor 
"to  push  Andrew  [the  principal  debtor] 
or  give  him  clear,''  stating  that  the  surety 
would  pay  nothing,  is  stated  in  Wilson 
V.  Glover  (1846)  3  Pa.  St.  404,  not  to  com- 
ply with  the  rule  of  law  on  this  subject; 
but  this  case  turned  on  another  point. 

A  notice  which  is  definite  as  to  the  note  to 
which  it  applies,  and  which  is  not  clearly 
proved,  is  insufficient.  Wolleshlare  v. 
Searles    (1863)    45  Pa.  45. 

So  it  was  stated  in  Shimer  v.  Jones 
(1864)  47  Pa.  268,  approving  Wolleshlare 
V.  Searles,  that  the  notice  must  be  clear 
and  distinct,  so  that  its  meaning  will  strike 
the  mind  of  the  hearer  at  once  and  with- 
out argument. 
L.R.A.1918C. 


Notice  by  a  surety  to  the  creditor  to 
collect  the  note,  as  he  would  not  stand 
bail  any  longer,  is  a  sufficient  notice.  It 
is  stated  that  notice  to  collect  is  notice 
to  sue,  if  suit  be  necessary  for  collection. 
It  is  further  stated  here  that  an  efTort  to 
collect  is  not  necessarily  a  suit,  and  it 
may  be  doubted  whether  a  mere  notice  to 
make  an  effort  amounts  to  anything. 
Strickler  v.  Burkholder  (1864)  47  Pa.  476. 

A  notice  by  the  surety  for  a  tenant  to 
"push  for  the  rent  as  soon  as  it  was  due, 
tnat  he  wanted  out  of  it,"  is  s^ted  in 
Fidler  v.  Hershey  (1879)  90  Pa.  363,  not 
to  be  a  sufficient  notice. 

It  is  stated  Donough  v.  Boger  (1874)  10 
Phila.  (Pa.)  616,  that  nothing  less  than 
clear  and  positive  proof  of  a  notice  given 
by  persons  duly  authorized  to  give  it,  and 
a  notice  clear  and  explicit  in  its  terms, 
^iven  at  a  time  when  the  creditor  had  it 
in  his  power  to  proceed  to  collect  the  debt, 
should  discharge  the  surety  from  an  un- 
doubted legal  obligation  to  pay  the  debt. 

The  letter  set  forth  in  Erie  Bank  v.  Gib- 
son, infra,  note  52,  is  stated  by  the  court 
to  contain  a  sufficient  notice  to  bring  suit. 

ftlGreenawalt  v.  Kreider  (1846)  3  Pa. 
St.  264,  45  Am.  Dec.  639.  The  notice  here 
was  as  follows:  **Please  take  notice  that 
you  hold  a  bond  against  Benjamin  Stees 
for  $1,000,  in  which  Charles  Greenawalt 
and  myself  are  bail.  I  therefore  notify 
you  that  I  will  be  no  longer  considered 
bail.  Please  to  take  another  bond  from 
him,  or  payment.'*  It  is  stated  that  there 
is  no  request  to  sue  in  this  notice,  that 
the  request  to  take  payment  might  per- 
haps be  taken  for  a  hint  to  push  for  the 
money,  but,  according  to  the  plain  rule 
laid  down  for  all  cases,  a  hint  is  not  enough ; 
it  requires  an  explicit  direction  to  sue. 

SSErie  Bank  v.  Gibson  (1832)  1  Watts 
(Pa.)  143.  The  notice  relied  upon  was 
contained  in  a  letter  written  by  the  surety 
to  the  creditor,  in  which  he  stated  some  of 
his  difficulties  in  attempting  to  secure  pay- 
from  the  principal  debtor.  The  part  of 
the  letter  relied  upon  as  notice  was  as 
follows:  **We  see  no  way  of  securing  our- 
selves from  Gibson  unless  suit  be  brought 
against  all  of  us,  and  when  judgment  ia 
obtained  we  will  direct  the  sheriff  to  make 
as  much  of  the  money  from  him  as  we 
can.  The  balance  we  will,  of  course,  have 
to  pay.  If  any  other  course  is  pursued 
we  would  lose  the  whole  of  it."  The  credi- 
tor answered  this  letter  by  suggesting 
a  partial  payment  and  objecting  to  suit, 
and  no  reply  was  made  thereafter. 
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equitable  rale.^  By  the  Pennsylvania 
Act  of  May  14,  1874^  notiee  is  required 
to  be  in  writing.**  Under  this  act  a 
verbal  notice  has  been  held  insofOicient.^ 

(c)  When  notice  must  be  served. 

The  notice  must  be  given  after  the 
mAturity  of  the  debt.** 

(d)  By  'Whom  may  notice  Ife  given. 

The  demand  to  collect  the  obligation 
must  come  from  the  surety,  or  someone 


authorised  by  Mm  to  make  it,  and  not 
from  a  third  person;*''  an  authorised 
agent  may  serve  the  notice.**  After  the 
death  of  the  surety  the  notice  should 
come  from  his  legal  representative;  at 
least,  a  direction  of  the  surety  to  his 
wife  before  his  death,  to  notify  the  cred- 
itor to  proceed  against  the  principal 
debtor,  has  been  held  not  sufficient, 
where  communicated  to  the  creditor 
about  ^ve  months  after  the  surety's 
death,  by  the  widow,  who  was  not  at  the 


First  Nat.  Bank  v.  Delone  (1916)  254 
Pa.  409,  98  AtL  1042. 

Jackson  v.  Huey  (1882)  10  Lea  (Tenn.) 
1S4,  42  Am.  Rep.  301. 

53  Bruce  v.  Edwards  (1827)  1  Stew. 
fAlt.)  11,  18  Am.  Dec.  33;  Herbert  v.  Hobbs 
(1830)  3  Stew.  (AU.y  9  (dictum);  Good- 
man V.  Griffin  (1830)  3  Stew.  (Ala.)  160; 
Strader  v.  Houghton  (1839)  9  Port  (Ala.) 
ZU;  Pickens  v.  Yarborough  (1855)  26 
Ala.  417,  62  Am.  Dec.  728;  Howie  v.  Ed- 
wards (1892)  97  Ala.  649,  11  So.  748;  Huey 
V.  Pinney  (1861)  5  Minn.  310,  Gil.  246 
(dictum);  Strickler  v.  Burkholder  (1864) 
47  Pa.  476;  Jackson  v.  Huey  (Tenn.)  supra; 
Thompson  v.  Watson  (1837)  10  Yevg. 
(Tenn.)  362. 

Id  Herbert  t.  Hobbe  (1830)  3  Stew. 
'Ala.)  9,  where  the  sureties,  not  having  in- 
terposed the  defense  of  a  failure  of  the 
creditors  to  sue  upon  a  verbal  notice  in 
an  action  at  law  in  which  the  creditors 
obtained  a  judgment  against  them,  sought 
in  an  equitable  action  to  prevent  the  col- 
lection of  the  judgment,  it  was  held  that, 
as  they  did  not  uuist  on  the  benefit  of  the 
verbal  notice  in  their  defense  to  the  action 
at  law,  they  were  precluded  from  relying 
on  it  as  a  ground  of  equitable  jurisdic- 
tion. 

That  a  verbal  notice  is  sufficient  is  the 
theory  of  the  Arkansaa  cases  cited  in  note 
18,  supra,  but  this  theory  is  overruled  in 
Sims  v.  Evisbtt,  ante,  7. 

That  a  mere  request  by  the  surety  to 
bring  suit  ia  not  sufficient  to  release  him 
upon  the  failure  of  the  creditor  to  sue  in 
compliance  therewith  is  the  opinion  of 
Scott,  J.,  in  Bouton  v.  Lacy  (1853)  17  Mo. 
399.  This  case  is  cited  in  an  obiter  state- 
ment in  Langdon  v.  Markle  (1871)  48  Mo. 
357,  to  the  proposition  that  a  verbal  notice 
i^  insufficient  at  common  law.  It  seems 
evident,  however,  that  the  court  in  the 
earlier  ease  was  not  considering  the  suffi- 
ciency of  a  verbal  notice. 

In  Cope  V.  Smith  (1822)  8  Serg.  &  R. 
(Pt.)  110,  11  Am.  Dec.  582,  it  is  stated 
that  the  court  has  no  right  to  say  *'that 
a  request  of  this  sort  should  be  void  un- 
less in  writing,  but  certainly  it  would  be 
Wt  to  make  it  in  writing,  because  of  the 
difficulty  of  establishing  the  truth  with 
<iufiicient  accuracy  by  parol  evidence;  and 
when  the  penalty  is  so  great  on  the  credi- 
tor as  the  loss  of  his  debt,  the  surety  who 
i.R.A.1918C. 


sets  up  this  defense  should  be  held  ta 
strict  proof," 

MHickerneirs  Appeal  (1879)  00  Pa.  328. 

"First  Xat.  Bank  v.  Delone  (1916)  254 
Pa.  409,  98  Atl.  1042. 

MHellen  v.  Crawford  (1862)  44  Pa.  105, 
84  Am.  Dec.  421,  holding  insufficient  a  ver- 
bal notice  given  about  six  months  before 
the  note  was  due,  to  the  effect  that  the 
surety  would  not  stand  after  the  note  be- 
came due;  that  creditor  must  collect  the 
note  or  get  other  security;  Fidler  v.  Her- 
shey  (1879)  90  Pa.  363. 

Donough  V.  Boger  (1874)  10  Phila.  (Pa.) 
616.  An  allegation  in  the  affidavit  of  de- 
fense that  the  notice  was  served  *'at  or 
about  the  time"  of  the  maturity  of  the 
note  is  not  sufficient. 

Notice  to  the  creditors  of  an  estate  be- 
fore their  claims  have  been  adjudicated,  by  a 
surety  on  the  administration  bond,  does 
not  relieve  such  surety  from  liability  to 
such  creditors.  KaufTman  y.  Com.  5  Sadler 
(Pa.)  385,  8  Atl.  600. 

A  notice  stated  to  have  been  given  im- 
mediately before  the  note  fell  due  w«8 
treated  as  valid  in  one  case;  but  no  ques- 
tion was  raised  as  to  its  validity.  Kem- 
merer  v.  Yoder  (1862)  1  Woodw.  Dec.  (Pa.) 
41. 

See  Conrad  v.  Foy  (1871)  68  Pa,  881, 
infra,  note  60. 

"(ieddis  v.  Hawk  (1823)  10  Yerg.  & 
R.  (Pa.)  33.  The  note  in  this  case  was 
held  by  the  administrators  of  the  estate 
of  a  decedent,  and  the  notice  was  given 
by  a  guardian  of  one  of  the  minor  heirs 
of  the  decedent,  and  was  held  insufficient. 

M  Wetzel  v.  Sponsler  (1852)  18  Pa,  460. 
In  this  case  a  son  of  the  surety  who  trans* 
acted  his  business  served  the  notice.  It  is 
stated  by  the  court  that  the  notice  need 
not  be  given  by  the  surety  in  person;  that 
he  may  employ  an  agent,  and  if  he  has  a 
general  agent  who  transacts  all  his  busi- 
ness, it  is  the  duty  of  such  general  agent, 
without  special  instruction,  to  give  the  no- 
tice in  a  proper  case,  and  the  validity  of  a 
notice  so  given  is  not  to  be  questioned  for 
want  of  authority. 

It  was  by  the  trial  court  left  for  the 
jury  to  say,  in  Klingensmith  v.  Klingen- 
smith  (1858)  31  Pa.  460,  whether  a  son  of 
the  surety  was  authorized  to  give  the  nO" 
tice,  and  this  was  held  proper  by  the  su- 
preme court. 
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time  administratrix.*^  A  notice  given  by 
the  husbands  of  the  heirs  (who  were 
also  legatees)  of  a  deceased  surety  at  a 
time  when  there  was  a  personal  rep- 
resentative has  been  held  not  a  suf&cient 
notice,  especially  where  it  was  given  in 
advance  of  the  maturity  of  the  note.**^ 

(e)   To  whom  must  notice  he  given. 

The  suMciency  of  notice  to  an  at- 
torney, generally,  has  been  doubted.*^ 
But  a  notice  to  the  attorney  for  a  di- 
vorced woman  who  had  caused  the 
arrest  of  her  former  husband,  by  the 
sureties  on  his  bail  bond,  to  take  him  in- 
to custody,  was  held  to  be  a  notice  to 
the  proper  person,  and  equivalent  to  a 
notice  to  the  woman.^  It  is  stated  that 
the  attorneys  had  charge  of  the  litiga- 
tion, that  their  authority  as  attorneys 
continued  after  the  decision  of  the  case 
for  the  purpose  of  entering  judgment 
and  issuing  execution,  and  it  would  be 
very  inconvenient,  and  contrary  to  the 
common  understanding,  to  hold  that  in 
a  case  like  this  they  did  not  represent 
the  plaintiff. 

Where  the  creditor  has  gone  out  of 
the  state,  leaving  the  obligation  in  the 
hands  of  his  son  as  his  agent  for  collec- 
tion, the  notice  to  sue  may  be  addressed 
to  the  agent ;  ••  it  is  not  necessary  to  fol- 
low the  creditor,  or  wait  until  he  returns. 

A  notice  to  the  husband   to  "collect 


;  the  money  loaned,"  as  the  surety  "would 
I  not  stand  accountable  any  longer, ''  is  not 
a  notice  to  the  wife  so  as  to  relieve  the 
surety  for  failure  of  the  wife  to  collect, 
especially  where  the  husband  held  a  note 
himself  similarly  secured.**  A  notice 
given  to  the  husband  of  the  holder  of  a 
note,  treating  him  as  the  owner  of  the 
note  and  requesting  him  to  bring  suit,  is 
insufficient,  although  communicated  to 
the  wife." 

In  regard  to  corporate  agents  it  has 
been  stated  that,  "when  a  request  of  this 
nature  is  to  be  made  of  a  corporation, 
to  be  effective,  it  should  be  formally 
made  and  communicated  to  one  charged 
with  the  subject.  .  .  .  Persons  seek- 
ing to  charge  a  corporation  with  notice 
to,  or  with  acts  or  omissions  of,  its 
agents,  must  see  to  it  that  the  notice  is 
communicated  to,  or  that  the  act  or  omis- 
sion proceeds  from,  a  person  charged 
with  a  duty  in  the  premises."  According- 
ly, notice  given  to  a  member  of  the  law 
dejiartment  of  a  large  corporation,  who 
was  neither  president  nor  a  member  of 
the  finance  committee  of  the  corpora tion^ 
having  control  of  matters  such  as  that 
involved,  was  held  not  sufficient  notice.®* 

(f)   Waiver  of  effect  of  notice. 

The  surety  may,  after  he  has  given  a 
proper  notice  to  the  creditor,  waive  his 
i  right  to  have  the  suit  begun.*^ 


w  Gardner  v.  Ferree  (1826)  15  Serg.  &  R. 
(Pa.)  28,  16  Am.  Dec.  513.  Whether  or  not 
this  request,  if  communicated  imroedifttely, 
would  have  been  sufficient,  is  not  decided; 
It  is  stated  that  after  the  lapse  of  the  time 
which  expired  the  request  came  too  late. 

WOnrad  v.  Foy  (1871)  68  Pa.  381. 

«i  The  court  in  Coykendall  v.  Constable 
(1888)  48  Hun,  360,  1  N.  Y.  Siipp.  0.  af- 
firmed in  (1889)  117  X.  Y.  627,  22  X.  E. 
1128,  after  referring  to  the  role  that  notice 
to  an  attorney  is  not  sufficient,  states  that 
such  a  rule  seems  to  be  in  consonance  with 
sound  principles.  The  attorney  here  had 
the  note  for  collection.  The  notice  was 
held  insufficient  on  other  grounds,  however. 

«8ToIe8  V.  Adee  (1881)  84  N.  Y.  222. 

« Wetzel  V.  Sponsler  (Pa.)  supra.  That 
notice  may  be  given  to  the  counsel  of  an 
absent  creditor  is  held  in  Thomas  v,  Mann 
(1857)  28  Pa.  520,  following  Wetzel  v. 
Sponsler. 

WHellen  v.  Bryson  (1861)  40  Pa.  472. 
There  is  dictum  in  this  case  to  the  effect 
that  a  summons  or  notice  desiprned  for  a 
wife,  delivered  to  her  husband  at  or  about 
his  home,  might  be  good,  but  to  affect  her 
the  notice  must  be  for  her. 

M  Shimer  v.  Jones  (1864)  47  Pa.  268.  On 
the  point  that  the  notice  was  clearly  in- 
tended for  the  husband,  it  is  stated  that 
the  wife's  name  was  not  mentioned  at  all, 
and  no  message  was  attempted  to  be  sent 
h.K.A.1918C. 


to  her  through  the  husband.  He  was  treat- 
ed  as  the  owner  of  the  note,  which  he  was 
clearly  not,  without  the  precaution  of  in- 
quiry as  to  whom  the  note  really  belonged 
to.  On  the  point  that  the  notice  had  been 
communicated  to  the  wife,  it  is  stated  that 
the  evidence  amounted  to  no  more  than 
that  the  husband  informed  her  of  the  con- 
versation the  surety  bad  had  with  him,  not 
about  what  he  wanted  her  to  do,  but  what 
he  wante<I  the  husband  to  do. 

W  Mutual  L.  Ins.  Oo.  v.  Davies  (1878) 
56  How.  Pr.  (N.  Y.)  440. 

^  The  notice  was  treated  as  waived  in 
Weiler  v.  Hoch  (1855)  25  Pa.  625,  by  an 
agreement  to  postpone  the  suit  agains^t  the 
debtor. 

The  common  law  defense  available  to 
the  surety  because  of  the  failure  of  the 
creditor  to  sue  the  principal  debtor  upon 
re<iuest  by  the  surety  is  not  waived  by  a 
letter  in  regard  to  the  obligation  expressing 
a  hope  of  settlement,  where  it  does  not  ap- 
pear that  by  reason  of  the  letter  the  credi- 
tor did  any  act  or  omitted  to  do  any  that 
has  in  any  way  operated  to  his  prejudice. 
Crandall  v.  Moston  (1897)  24  App.  Div.  547, 
50  N.  Y.  Supp.  146.  Tt  is  stated  that  there 
was  no  promise  contained  in  the  letter  to 
pay  the  debt;  certainly  there  was  no  ex- 
press promise  in  it,  and  a  mere  acknowledg- 
ment is  not  Jiufficient.  It  is  further  stated 
that  the  surety  did  not  have  full  knowledge 
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a.  When  suit  must  he  lfreti^h$. 

There  is  ver>^  iittle  authority  under 
the  equitable  rule  as  to  when  suit  must 
be  brought.  The  rule  has  been  stated 
that  the  creditor  is  bound  not  only  to 
commence  his  suit  against  the  principal 
immediately  or  without  any  unnecessary 
delay,  but  must  prosecute  it  with  all 
reasonable  diligence,  must  arbitrate  the 
cause  if  that  be  required  by  the  circum- 
stances or  demanded  by  the  surety,  and 
must  use  all  those  means  of  saving  the 
surety  which  the  existing  state  of  the 
law  puts  in  his  power,  and  which  a  pru- 
dent man  would  adopt  to  save  himself.^ 
Again,  it  has  been  stated  as  a  general 
rule  that  the  creditor,  after  receiving 
proper  and  explicit  notice  from  the  sure- 
ty to  sue  the  principal,  should  do  so  at 
the  next  court,  if  there  is  a  reasonable 
time  intervening  and  nothing  to  prevent, 
and  that  he  should  act  promptly  in  ob- 
taining judgment.®* 

A  request  upon  the  creditor  to  enforce 
securities  held  by  him,  which  in  some 
jnrisdictions  is  held  to  come  within  the 
operation  of  the  rule,  does  "not  impose 
the  absolute  duty  upon  the  plaintiff  [the 
creditor]  to  proceed  at  once.  It  [the 
creditor]  held  these  securities  for  two 
notes,  upon  one  of  which  the  defendants 
were  not   indorsers.     It  was  to  judge, 


acting  in  good  faith,  when  it  was  best  to 
convert  them.  If  it  delayed  unreason- 
ably, or  was  guilty  of  bad  faith  or  gross 
negligence  in  the  care  and  management 
of  the  property  mortgaged  to  it,  and  the 
securities  were  thus  damaged,  they 
would,  undoubtedly,  to  the  extent  oi 
siteh  damage,  have  a  defense  to  the 
note."''* 

4*  What  contr<wts  are  within  operation 

of  rule. 

The  equitable  rule  has  been  applied  to 
relieve  sureties  on  a  great  variety  of 
contracts.  Sureties  on  the  bond  of  a 
church  treasurer,  conditioned  upon  the 
faithful  performance  of  his  duties  and 
the  accounting  for  all  moneys  received 
by  him,  have  been  held  to  be  within  the 
operation  of  the  rule.'^  The  doctrine 
was  held  applicable  to  a  suretyship  aris* 
Ing  from  the  dissolution  of  a  partnership 
and  the  agreement  by  the  continuing 
partner  to  pay  the  debts  of  the  firm,  the 
retiring  partner  being  treated  as  surety, 
and  the  failure  of  the  creditor  to  proceed 
against  the  continuing  partner  upon 
notice  was  held  to  release  the  surety." 
It  was  held  applicable  also  to  a  surety- 
ship resulting  from  a  sale  of  mortgaged 
premises  in  which  the  purchaser  assumed 
payment  of  the  mortgage.™     The  rule 


of  all  the  facts  which  operated  to  discharge 
him  at  the  time  of  writing  the  letter,  and 
therefore  there  could  be  no  waiver,  because 
a  waiver  can  be  made  out  only  upon  full 
knowledge  of  all  the  facts. 

w  Wetzel  v.  Sponsler  (Pa.)  supra.  In 
this  case  the  notice  was  given  on  the  19 tb 
of  January,  when,  according  to  the  credi- 
tor's evidence,  it  was  too  late  to  sue  out  a 
writ  to  the  January  term,  he  claiming  that 
it  would  have  required  until  the  27th  of  the 
following  August,  the  second  term  after  the 
suit  was  brought,  to  obtain  judgment  by 
the  ordinary  course  of  law;  that  suit  was 
brought  on  the  2d  of  May  and  judgment 
obtained  by  arbitration  on  the  1st  of  June 
following,  two  months  and  twenty-six  days 
sooner  than  if  suit  had  been  brought  on 
the  19th  of  January,  1850,  and  not  arbitrat- 
«!.  This  defense  was  held  not  suflScient 
rts  a  matter  of  law  to  excuse  the  failure  to 
bring  the  suit  sooner.  Accordingly,  the 
question  was  left  to  the  jury.  A  verdict 
wag  rendered  for  the  surety  on  instructions 
as  to  the  law,  similar  to  that  announced  by 
the  supreme  court  in  the  text  above. 

«Donough  v.  Boger  (1874)  10  Fhila. 
(Pa.)  616.  In  this  CAse  the  note  fell  due 
April  2,  and  notice  was  given  at  or  about 
maturity.  The  last  day  for  issuing  writs 
to  the  next  term  of  court  was  on  the  23d 
of  May.  The  writ  was  not  issued  until  the 
31gt  of  May.  It  was  held  that  to  discharge 
the  surety  it  was  necessary  for  him  to 
show  that  a  service  could  have  been  had 
LR.A. 15)180. 


upon  the  principal  debtor  between  the  23d 
and  31st  of  May,  and  that  he  was  injured 
by  this  delay. 

70  Black  River  Bank  v.  Page  (1871)  44 
N.  Y.  453.  In  this  case  the  court  found 
that  the  creditor  acted  in  good  faith  and 
was  not  guilty  of  culpable  neglect.  The 
delay  in  enforcing  the  securities  was  less 
than  a  year.  There  was  no  proof  that  the 
securities  could  have  been  or  ought  to  have 
been  foreclosed  sooner;  that  the  property 
would  have  sold  for  more  at  an  earlier  date, 
or  that  anyone  was  damaged  by  the  delay; 
I  accordingly,  the  surety  was  held  not  re- 
leased. 

n  Albany  Dutch  Church  v.  Vedder  (1835) 
14  Wend.  (N.  Y.)  165. 

TSColgrove  v.  Tallraan  (1876)  67  IK.  Y. 
95,  23  Am.  Rep.  00. 

78  Russell  V.  Weinberg  (1877)  2  Abb.  X. 
C.  (If.  Y.)  422.  It  was  held  in  this  case 
that,  upon  a  foreclosure  of  the  mortgage 
after  the  premises  had  depreciated  so  as 
to  make  it  altogether  probable  that  there 
would  be  a  deficiency  after  applying  the 
proceeds  of  the  sale,  no  judgment  could  be 
rendered  against  the  mortgagor,  who  had 
by  a  previous  sale  become  a  surety.  It  is 
stated  that,  if  the  purchaser,  who  at  the 
time  of  the  foreclosure  occupied  the  posi- 
tion of  principal  debtor,  was  solvent,  it 
was  the  auty  of  the  holder  of  the  mortgage 
to  collect  the  deficiency  from  him;  and  if 
he  was  insolvent,  the  surety  had  suffered 
through   the   failure  of  the  holder  of   the 
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has  been  applied  to  a  surety  on  a  bail  | 
bond,  so  that  he  was  released  by  a 
failure  of  the  complainant  against  the 
principal  to  take  the  principal  in  ex- 
ecution, upon  notice  by  the  surety,  when 
this  could  have  been  doneJ*  A  surety 
on  an  adjournment  bond  has  been  held 
released  by  the  failure  of  a  judgment 
creditor  to  issue  execution  on  his  judg- 
ment as  soon  as  it  could  legally  have 
been  done,  so  that  the  judgment  debtor 
might  have  been  surrendered  by  the 
surety.''^* 

But  the  New  York  court  refused  to 
apply  the  doctrine  of  Paine  v.  Packard 
and  Kang  v.  Baldwin  to  a  ease  in  which 
a  party  took  a  note  in  payment  of  a  debt 
and  then  transferred  it  in  part  pajnnent 
for  a  farm  purchased  by  him,  and  at  the 
time  of  the  transfer  signed  it  under  the 
maker's  signature.    It  is  stated  that  such 


person  was  not  a  surety  within  the  rule 
of  these  cases,  and  the  omission  of  the 
holder  of  the  note  to  prosecute  the  maker 
upon  his  request  did  not  discharge  him 
from  liability,  although  the  maker  sub- 
sequently became  insolvents® 

An  indorser  is  held  not  to  be  a  surety 
within  the  operation  of  this  rule.''^ 

5.  Effect  of  discharge  of  one  surety 
upon  cosureties. 

Where  one  surety  has  been  released  by 
the  failure  of  the  creditor  to  sue,  the 
discharge  has  been  held  to  inure  to  the 
benefit  of  all  sureties,  since  the  right  of 
contribution  which  theretofore  existed 
has  been  destroyed;  the  notice  to  sue 
inures  to  the  benefit  of  the  cosureties.^ 
On  the  contrary',  it  has  been  held  that 
the  release  of  one  surety  on  a  joint  and 
several  obligation,  by  the  failure  of  the 


debt  to  enforce  it  as  required  by  the  notice, 
and  therefore  was  relieved  of  liability. 

In  Remsen  v.  Beekman  (1862)  25  N.  Y. 
552,  a  mortgagee,  upon  a  sale  of  the  mort- 
gaged premises,  released  ail  but  a  small 
part  of  the  premises  from  the  mortgage  up- 
on  the  purchaser  giving  a  bond  guaranteed 
by  another  for  the  payment  of  the  remain- 
ing amount  due  on  the  mortgage.  Subse- 
quently, the  premises  were  conveyed  to  the 
person  who  had  guaranteed  the  payment  of 
tlse  bond,  and  by  him  conveyed  subject  to 
the  mortgage  in  satisfaction  of  certain 
debts  owed  by  him  and  his  grantor.  He 
then  called  upon  the  original  mortgagee 
to  enforce  his  mortgage  against  the  land 
which  was  then  sufficient  to  satisfy  it. 
The  mortgagee  failed  to  do  so,  but  al- 
lowed his  debt  to  run  until  the  land 
had  become  insufficient  to  satisfy  the 
mortgage.  The  person  who  had  thus  guar- 
anteed the  payment  of  the  bond,  and  had 
subsequently  become  the  owner  of  the 
premises,  was  held  to  stand  in  the  relation 
of  surety  and  to  be  released  by  the  failure 
of  the  mortgagee  to  enforce  his  mortgage. 

WToles  V.  Adee  (1881)  84  N.  Y.  222. 
The  bond  involved  was  not  a  valid  bail 
bond,  but  was  treated  as  an  ordinary  sure- 
ty contract.  It  was  held  that  the  surety 
was  not  entitled  to  protect  himself  as  a 
surety  on  a  valid  bail  bond  might,  by  the 
surrender  of  his  principal,  but  that  he  had 
the  right  of  an  ordinary  surety  to  require 
due  diligence  on  the  part  of  the  plaintiff 
in  pursuing  his  remedies  against  the  prin- 
cipal, and  inasmuch  as  laches  in  that  re- 
spect had  been  charged,  the  question  of 
laches  should  be  submitted  to  the  jury. 
On  a  second  appeal  of  this  case,  reported  in 
(1883)  91  N.  Y.  562,  there  was  held  to  be 
such  laches  as  released  the  surety  as  a  mat- 
ter of  law. 

The  general  rule  applicable  to  a  case  in 
which  a  creditor  refuses  to  proceed  when 
required  by  a  surety  was  applied  in  the 
case  of  sureties  on  a  bond  to  indemnify 
L.R.A.1918C. 


bail.  Carr  v.  Sutton  (1912)  70  W.  Va.  417, 
74  S.  E.  239,  Ann.  Cas.  1913E,  463.  The 
exact  notice  that  was  given  in  this  case 
does  not  appear.  The  court,  without  de- 
tailing the  evidence,  stated  that  it  showed 
conclusively  that,  at  the  time  the  suretiea 
signed  the  bond,  the  bail  was  notified  to 
keep  a  close  surveillance  over  the  prisoner, 
and  if  he  observed  any  disposition  to  es- 
cape, to  at  once  arrest  him  and  deliver  him 
to  jail,  and  that  if  an  indictment  should  be 
returned  against  him,  he  should  immediate- 
ly deliver  him  into  the  custody  of  the  offi- 
cer. 

W  Row  V.  Pulver  (1823)  1  Cow.  (N.  Y.) 
246. 

M  Wells  V.  Mann  (1871)  45  N.  Y.  327,  6 
Am.  Rep.  93. 

•n  Trimble  v.  Thome  (1819)  16  Johns. 
(N.  Y.)  152,  8  Am.  Dec.  302. 

Beardsley  v.  Warner  (1831)  6  Wend.  (W. 
Y.)  610.  Upon  appeal  to  the  court  of  er- 
rors that  court  held,  in  (1831)  8  Wend- 
194,  that  the  surety  was  not  released  for 
the  reason  stated  in  the  text  to  note  32, 
supra,  and  accordingly  the  judgment  was 
affirmed.  One  of  the  senators  who  voted 
for  an  affirmance  of  the  judgment  express- 
ly stated  that  it  was  not  necessary  to  de- 
cide whether  an  indorser  was  a  surety  with- 
in the  meaning  of  this  rule. 

On  the  contrary,  an  accommodation  in- 
dorser was,  without  discussion,  held  en- 
titled to  the  rights  of  a  surety  in  Thomp- 
son V.  Watson  (1837)  10  Yerg.'(Tenn.)  362. 

That  an  indorser  is  not  a  surety  within 
the  meaning  of  the  statutory  rule,  see  in- 
fra, III.  b,  11. 

The  general  question  of  the  release  of  an 
indorser  of  a  note  by  failure  to  enforce  the 
liability  of  the  maker  is  discussed  in  the 
note  to  Rogers  v.  Detroit  Sav.  Bank,  18 
L.R.A.(N.S.)  530. 

W  Towns  V.  Riddle  (1841)  2  Ala.  694. 
The  securities  here  are  spoken  of  as  "joint 
securities." 
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creditor  to  sue  as  required  by  notice 
given  by  him,  does  not  release  a  cosure- 
ty." 

0.  yotit^  to  enforce  eecurity. 

Where  collateral  security  has  been 
taken  by  the  creditor  in  addition  to  the 
direct  obligation  of  the  principal  debtor 
and  surety  to  pay  the  money,  it  has  been 
held  that  the  surety  cannot  require  the 
creditor  to  proceed  to  the  enforcement 
of  the  collateral  security.**  A  notice 
given  by  the  surety  to  proceed  upon  the 
collateral  security  is  ineffectual  as  a  de- 
fense to  the  surety  to  an  action  on  the 
note,*^  even  though  it  is  shown  that  the 
collateral  seeurity  has  depreciated  in 
value  so  that  it  is  no  longer  sufficient  to 
pay  the  debt.**  A  surety  on  a  note 
which  Btat^  that  it  was  given  for  the 
rent  of  a  farm  has  been  held  not  to  be 
released  from  liability  on  the  note  by 
the  failure  of  the  landlord  to  enforce  a 
lien  against  his  tenant  upon  notice  from 
the  surety,  since  the  landlord  was  en- 
titled to  the  payment  of  money,  and  was 
not  required  to  enforce  any  lien  he  might 
have." 

The  surety  has,  however,  in  some  jur- 
isdictions, been  relieved  of  his  liability 
by  failure  of  the  creditor  to  enforce  se- 
curities."   In  one  such  case  it  is  stated 


not  to  have  been  contended  ^'that  it  makes 
any  difference  in  the  rule,  or  in  the  ap- 
plication of  the  principles  on  which  it 
is  founded,  that  the  principal  to  which 
the  creditor  refuses  or  neglects  to  resort, 
when  he  should,  is  a  fund  or  property 
primarily  liable  for  the  d^bt  in  exonera- 
tion of  the  surety,  instead  of  being  a 
person  so  primarily  liable.'^**  Thus,  the 
surety  of  a  tenant  has  been  held  to  be 
relieved  by  the  failure  of  the  landlord  to 
claim  a  preference  to  which  he  was  en- 
titled in  the  proceeds  of  a  sale  under 
execution  of  the  tenant's  goods,  as  re- 
quested to  do  by  the  surety." 

The  greneral  question  of  the  duty  of  a 
creditor  to  a  surety  with  respect  to  man- 
agement and  collection  of  collateral  is 
discussed  in  another  note  in  this  series 
of  reports." 

7,  Effect  of  statute  upon  e^[uUahle 

rule. 

In  jurisdictions  in  which  the  rule  now 
under  consideration  has  been  adopted, 
the  question  arises  upon  the  adoption  of 
a  statute  as  to  whether  the  equitable 
rule  is  abrogated  by  the  statute,  or 
whether  the  statute  is  merely  cumulative. 
It  is  a  theory  of  some  cases  holding  to 
the  equitable  rule,  that  a  statute  on  the 
subject  is  merely  cumulative.*''    Hence 


79  Klingensmith  v.  Klingensmith  (1858) 
31  Pa.  460. 

*o  Branch  Bank  v.  Perdue  (1843)  3  Ala. 
409  (mortgage  given  by  principal  debtor); 
Haden  v.  Brown  (1851)  18  Ala.  641;  Amer- 
ican Mechanics  Bldg.  &  L.  Asao.  v.  Dunlap 
(1900)  20  Lane  L.  Rev.  (Pa.)  59.  But  see 
Liehtenthalen  v.  Thompson  (1825)  13 
Serg.  &  R  (Pa.)  157,  15  Am.  Dec.  587; 
Bank  of  Montreal  v.  Davy  (1870)  21  TJ.  C. 
C.  P.  179. 

It  is  held  in  Myers  v.  Farmers  Stata 
Bank  (1898)  53  Nab.  824,  74  N.  W.  252, 
that,  where  the  maker  of  a  note  secured  its 
payment  by  chattel  mortgage  and  the  pay- 
ee of  the  note  indorses  and  delivers  it 
to  a  third  party,  the  failure  of  the  indorsee 
to  seize  the  mortgaged  property  for  the 
purpose  of  satisfying  the  note,  even  though 
requested  so  to  do  by  the  sureties  of  the 
maker,  will  not  discharge  them. 

See  Bingham  v.  Mears,  infra,  note  91. 

*i  Branch  Bank  v.  Perdue  and  Haden  v. 
Brown  (Ala.)  supra. 

«  Miller  v.  White  (1886)  25  S.  C.  235. 

A  surety  on  a  tenant's  rent  note  was 
held  not  relieved  by  the  failure  of  the  land- 
lord, upon  request  of  the  surety,  to  attach 
n-ops  of  a  subtenant  which  were  being  re- 
moved from  the  rented  premises.  Swing 
V.  Williams  (1896)  19  Ky.  L.  Rep.  310,  30 
S.  W.  843. 

ORemsen  v.  Beekman  (1862)  25  N.  Y. 
552. 

See  Russell  v.  Weinberg  (1877)  2  Abb. 
LJR.A.1918C. 


N.  C.  (W.  Y.)  422,  and  Be  Caumont  v. 
Rasines  (1899)  38  App.  Div.  153,  56  N.  Y. 
Supp.  652. 

See  also  Hunt  v.  Purdy  (1880)  82  N.  Y. 
486,  37  Am.  Rep.  687,  supra. 

See  Black  River  Bank  v.  Page,  supra, 
note  70. 

It  is  stated  obiter  in  Moorehead  v.  Daniels 
(1915)  —  Okla.  —,  153  Pac.  623,  that  sure- 
ties on  a  note  secured  by  a  chattel  mort- 
gage had  a  right  to  require,  at  any  time 
after  maturity  of  the  note  sued  upon,  the 
property  described  in  the  mortgage  to  be 
at  onoe  sold  and  the  net  proceeds  of  sueh 
sale,  so  far  as  necessary,  applied  to  the  pay- 
ment of  the  note. 

MRemsen  v.  Beekman  (N.  Y.)  supra. 

M  Lichtenthaler  v.  Thompson  (1825)  13 
Serg.  &  R.  (Pa.)  167,  15  Am.  Dec.  587.  See 
American  Mechanics  Bldg.  A  U  Asso.  v. 
Dunlap,  supra,  note  80. 

••Note  to  First  Nat.  Bank  v.  Kittle,  37 
L.R.A.(N.S.)  699. 

•7  Bruce  v.  Edwards  (1827)  1  Stew. 
(AU.)  11,  18  Am.  Dec.  33;  Herbert  v.  Hobbs 
(1830)  3  Stew.  (AUl.)  9;  Pickens  v.  Yar- 
borough  (1855)  26  Ala.  417,  62  Am.  Dee. 
728;  Howk  v.  Edwards  (1892)  97  Ala.  649, 
11  So.  748;  Hancock  v.  Bryant  (1830)  2 
Yerg.  (Tenn.)  476;  Thompson  v.  Watson 
(1837)  10  Yerg.  (Tenn.)  362;  Jackson  v. 
Huey  (1882)  10  Lea  (Tenn.)  84,  42  Am. 
Rep.  301.  The  statute  is  treated  as  cumu- 
lative in  the  early  Arkansas  decisions 
Hempstead  v.  Wat  kins   (1845)  6  Ark,  ai7, 
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the  surety  may  resort  to  this  right  as 
given  him  under  the  equitable  rule,  al- 
though a  statute  has  been  enacted.** 
Other  courts  take  the  view  that  any 
rights  the  surety  may  have  to  require  the 
creditor  to  sue  are  defined  by  a  statute 
on  this  question.*® 

I//.  Rule  under  statute. 

a.  Statutes  codifying  equitable  rule. 

Statutes  have  been  quite  generally 
enacted  governing  the  rights  of  a  sure- 
ty as  to  requiring  the  creditor  to  bring 
suit  upon  the  obligation.  Some  statutes 
are  a  practical  codification  of  the  equi- 
table rule  above  discussed.^  Under 
this  form  of  statute  prejudice  or  injury 
to  the  surety  from  the  failure  to  sue 
must  be  shown  in  order  to  release  the 
surety.®*  These  statutes,  at  least,  as 
construed  by  the  courts  of  Oklahoma,  go 
further  than  the  equitable  rule  and  make 
it  a  condition  of  the  right  of  the  surety 
to  require  the  creditor  to  sue  that  the 
surety  cannot  himself  pursue  the  remedy. 

In  Oklahoma  there  is,  in  addition  to 
the  statute  conferring  upon  the  surety 
the  right  to  require  the  creditor  to  sue, 
another  statute  which  is  interpreted  to 
give  to  the  holder  of  an  obligation  or  in- 
strument, including  bills  and  i^otes,  the 
option  as  to  which  one  of  the  parties  he 
will  sue.**  This  statute  is  treated  as 
nega tiering   the   right   of  the   surety  to 


require  the  creditor  to  proceed  against 
the  principal  under  the  statute  first  re- 
ferred to.**  But  the  surety  under  the 
statute  first  referred  to  can  require  the 
creditor  to  pursue  any  other  remedy  in 
his  power  which  the  surety  cannot  him- 
self pursue,  and  which  would  lighten  his 
burden,  and  if  the  creditor  neglects  to 
do  so  on  notice,  the  surety  is  exonerated 
to  the  extent  to  which  he  is  thereby  prej- 
udiced.** 

But  if  the  remedy  is  within  the  power 
of  the  surety,  he  must  pursue  it )  he  can- 
not call  on  the  creditor  to  do  so.**  The 
failure  of  the  payee  of  a  promissory  note 
to  sue  the  principal  upon  the  oral  request 
of  the  surety  sued,  made  to  an  attorney- 
of  the  payee,  who  had  the  note  for  col- 
lection, long  after  the  maturity  of  the 
note,  does  not  operate  as  a  release  of  the 
surety  sued,  even  though  the  principal 
at  the  time  the  request  was  made  was 
solvent  and  amply  able  to  pay  the  note, 
and  in  the  meantime  he  and  the  other 
surety  thereon  became  insolvent,  the 
court  stating  that  it  is  the  duty  of  the 
surety,  upon  the  failure  of  the  prlneipal 
to  pay  the  note  when  due,  to  pay  the 
same  and  pursue  his  remedy  against  the 
principal  and  the  cosurety.*^ 

A  surety  is  not  released  by  the  failure 
of  the  creditor,  upon  demand,  to  proceed 
against  a  third  person  who  had  taken 
property  held  by  the  creditor  under  a 
chattel  mortgage  executed  by  the  prin- 


42  Am.  Dec.  696;  Bates  v.  State  Bank 
(1847)  7  Ark.  394,  46  Am.  Dec.  293;  Cum- 
mins V.  Qarretson  (1854)  15  Ark.  132.  But 
see  SfMS  V.  Everett,  ante,  7. 

SS  Bruce  v.  Edwards  (Ala.)  supra,  sus- 
taining an  oral  notice  where  the  statute 
required  a  written  one;  Herbert  v.  Hobbs 
(1830)  3  Stew  (Ala.)  9  (in  order,  however, 
that  the  failure  of  the  creditor  to  sue 
constitute  a  defense,  injury  must  be  shown 
to  have  resulted  from  the  delay) ;  Pickens 
V.  Yarborough  (1856)  26  Ala.  417,  62  Am. 
Dec.  728  (oral  notice  which  may  fail  as 
a  statutory  notice  may  be  good  at  com- 
mon law);  Howie  v.  Edwards  (1892)  97 
Ala.  649,  11  So.  748  (verbal  notice  suffi- 
cient, although  statute  required  written). 

WCoIerick  v.  McCleaa  (1857)  9  Ind.  245 
(at  least  to  the  extent  of  making  only  a 
written  notice  valid). 

Nichols  V.  McDowell  (1853)  14  B.  Mon. 
<Ky.)  6,  see  supra,  note  9. 

That  the  common  law  is  repealed  by  a 
statute  on  the  question  is  the  opinion  of 
the  court  in  Jenkins  v.  Clarkson  (1835)  7 
Ohio,  pt.  1,  p.  72. 

90  The  Dakota  statute  involved  in  Kenne- 
dy V.  Falde  (1886)  4  Dak.  319,  29  N.  W. 
667,  and  Bailey  Loan  Co.  v.  Seward  (1896) 
9  S.  D.  326,  69  N.  W.  58,  was  of  this  kind, 
as  is  also  the  Oklahoma  statute  set  out  in 
Union  Mut.  Ins.  Co.  v.  Page,  ante,  1. 
L.R.A.1918C. 


In  the  absence  of  a  demand  the  surety 
cannot  claim  anv  rights  under  this  statute. 
Baker  v.  Gaines^  Bros.  Ck>.  (1917)  --  Okla. 
— ,  166  Pac.  159;  Bailev  Loan  Co.  v.  Seward 
(1896)  9  S.  D.  326,  69  X.  W.  5«. 

W  Bingham  v.  Mears  (1894)  4  N.  D*  437, 
27  L.R.A.  257,  61  X.  W.  808,  holding  it  no 
defense  to  an  action  against  sureties  on  an 
Hippeal  undertaking  that  the  plaintiff  held 
security  sufficient  to  pay  the  claim,  and  re- 
fused on  demand  to  resort  to  Huch  security 
for  payment,  where  there  was  no  proof  that 
the  sureties  were  prejudiced  by  such  refusal. 

It  is  apparantly  the  theory  of  the  court 
in  Bailey  Loan  Co.  v.  Seward'  (S.  D.)  supra, 
where  a  creditor  was  called  upon  to  enforce 
collateral,  that  it  must  be  shown  that  the 
collateral  was  of  some  value  in  order  to 
bring  the  rule  into  operation. 

M  Palmer  v.  Noe  (1915)  48  OkU.  460,  150 
Pac.  462;  Miller  v.  State  (1915)  —  OkU.  — , 
162  Pac.  409. 

Mlbid.;  National  Bank  v.  Lowerv  (1916) 
—  Okla.  — ,  157  Pac.  103. 

»*  National  Bank  v.  Lowerv  (Okla.) 
supra. 

wibid.  See  Union  Mut.  Ins.  Co.  v. 
Page,  ante,  1. 

M  Palmer  v.  Noe  (OkU.)   supra. 
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'Cipal  as  fxiTtlier  seeurity  foir  his  debt,  it  appear  that  the  surely  in  faet  awh 
nrfaere  the  creditor  at  the  time  refused  ttiiiied  no  injory.^^ 
to  take  such  action  and  advised  the  sure-  \  As  shown  below,  according  to  the 
ty  that,  if  he  would  pay  the  balance  due  majority  view  the  suit  must  be  brought 
on  the  note,  the  ereditor  would  deliver  whether  the  debtor  is  solvent  or  insolv- 
the  mortgage  to  him  for  the  purpose  of    ent.^®* 

allowing  him  to  take  any  proceedings  ;  Under  a  statute  empowering  the  sure- 
thereon  he  might  desire,  a  proposition  ;  ty  to  require  the  creditor  to  sue,  or  per- 
that  he  refused;  in  such  a  case  the  rem-  mit  the  surety  to  commence  suit  in  his 
edy  was  within  the  power  of  the  surety.^  name,^^'  the  mere  failure  of  the  creditor 
As  to  the  effect  of  the  Negotiable  In-  to  sue  does  not  release  the  surety,  if  he 
struments  Act  upon  the  Oklahoma  stat-    has  given  the  surety  permission  to  sue.^^^ 

After  the  notice  has  been  given  under 
such  a  statute,  the  surety  need  take  no 
further  steps.     The  creditor  must  then 


ute,  see  infra,  lU.  b,  2. 

b»  Ordinary  form  of  statute. 
j(.  In  ffcneral. 


act  in  response  to  the  demand  either  by 

suing  or  authorizing  the  surety  to  bring 

--^         ,.  J,  i»    .  ^   i  .^1 .     suit,  and  if  he  faUs  to  do  so  for  the 

The  ordmary  form  of  statute  on  this    statutory  period  the  surety  is  relea8ed."4 

subject  IS  not  a  mere  codihcation  of  the  ,  ^^  ^his  is  not  changed  by  the  fact  that 
equitable  rule.     The  statutes  vary,  but  ,  ^^^^  ^^^^^     ^^  a^ector  in  the  bank 


in  general  provide  for  notice  by  a  surety 
to  the  creator  to  bring  suit  on  the  obli- 
gation, and,  in  ease  of  a  failure  to  bring 


which  was  the  holder  of  the  instrument, 
especially  when  it  does  not  appear  that 
it  was  his  official  duty  to  institute  the 


the  suit  within  a  stated  time  or  "forth-    ^^^  ^^  ^^^^  ^^  ^^^  ^^^^^    ^f  the  note, 

^-'i*"  .w'^.u^"'  ""  r^'Tn^^t  *'""?'  ^''T    OT  that,  as  an  officer  of  the  bank,  he  was 
Tide  that  the  surety  shall  be  released.  |  ^^  ;f  negligence  or  fraud  in  re- 

Lnder  such  a  statute  the  failure  of  a  ,  |      ^^  ^o  the  tran8action.i04 
creditor  to  bring  suit  as  required,  upon       ^j^^^^  ^  ^^^^^t^  empowering  a  surety 
notice  from  the  surety,  relieves  th^  "apprehends  that  his  principal  is 

ty  of  habihty  on  the  obligation.^  !  ^^^^^^  ^^  become  insolvent,"  to  give  no- 

Under  the  ordinary  form  of  statute, ;  tj^e  to  the  creditor  to  sue,  the  surety's 
which  contains  no  provision  as  to  injup-  ,  apprehension  cannot  be  put  in  issue."* 
to  the  surety,  the  surety  is  held  to  be  |      ^g  ^^  ^^iver  of  the  defense  provided 
reheved  independently  of  any  question    ^y  these  statutes,  see  infra,  lU.  b,  16. 
of   injury  growing  out   of  the  delay.^  j    " 

The  surety  is  released  by  failure  to  sue  1  Effect  of  Nesotiable  Instmmeiits  Act. 
within  the  statutory  period,  even  though      The   statutory   provisions    which    are 

97  National     Bank     v.     Lowery     (Okla.)    doah  Nat.  Bank  v.  Ayres  (1893)   87  Iowa, 


supra. 


526,  54   X.  \V,  367. 


•a  State  Bank  v.  Watkins   (1845)   6  Ark.  '      loosullivau  v.  Dwyer  (1897)  —  Tex.  Civ. 
123;  Monticello  v.  Cohn  (1886)  48  Ark.  254,  j  App.  — ,  42  S.  W.  355. 
3   S.  W.  30;   McAllister  v.  Ely   (1856)    18;      lOi  III.  b,  6. 
IlL  249.  I      108  Hill  V.  .Sherman  (1863)  15  Iowa,  365. 

It    is   stated   in    State    use   of   Siiell    v.  i      ^03  Citizens'  Bank  v.  Hickman   (1917)  — 
Keynolds  (1832)  3  Mo.  05,  that  any  indul-  j  Iowa,  — ,  162  X.  W.  606. 
genee  by  the  creditor  to  the  principal  debt-  i      104  First  Xat.  Bank  v«  Smith   (1868)   25 
or  after  the  surety  has  notified  the  creditor  i  Iowa,  210. 
to   sue,  to  the  injury  of  the  surety,  dis- 1      106  Jbid. 

charges  the  surety  from  his  liability.  No  |  in  Oraham  v.  Rush  (1887)  73  Iowa,  461, 
statute  is  referred  to,  but  apparently  a  35  n.  W.  518,  it  was  urged,  as  a  ground 
istatute  was  in  force.  !  for  not  releasing  the  surety  on  aocount  of 

w  Shehan  v.  Hampton  (1846)  8  Ala.  942. !  the  failure  of  the  creditor  to  sue,  that 
The  statute  provided  that  a  creditor  fail-  at  the  time  of  the  notice  the  principal 
ing  to  comply  with  the  requisition  of  the  \  debtor  had  already  become  insolvent  and  had 
fturety  to  put  the  instrument  in  suit  ''shall  '  removed  from  the  state,  and  therefore  the 
thereby  forfeit  the  right  which  he  other-  '  surety  could  not  have  apprehended  that  his 
irise  would  have  had,  to  demand  and  re-  ;  principal  was  about  to  become  insolvent  or 
<'eive  of  such  security  the  amount  of  such  remove  permanently  from  the  state.  In 
bond,  bill,  or  note."  anewer  to  this  argument  the  court  simply 

Bruce  v.  Edwards  (1827)  1  Stew.  (Ala.)  states  that  it  is  sufficient  to  say  that  the 
11,  18  Am.  Dec.  33  (dictum.)  evidence   did  not   show  that  the  principal 

It  is  not  necessary  for  a  surety  to  show  debtor  was  insolvent  at  the  time  of  serv- 
that  he  has  suffered  some  injury  from  the ;  ice  of  the  written  notice  and  request,  but 


neglect  of  the   creditor  to   sue,   where   th 


,t 


that  he  was  insolvent  some  time  prior  there- 


statute  imposes  no  such  burden.     Shenan-    to.    Nothing  is  said  as  to  his  removal. 
L..R.A.1918C. 
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tite  subject  of  discussion  in  this  note 
prescribe  a  method  of  release  of  a  surety. 
When  the  instrument  from  which  the  re- 
lease is  sought  is  negotiable,  it  has  been 
urged  in  jurisdictions  in  which  the  Ne- 
gotiable Instruments  Act  is  in  force  that 
the  methods  of  release  of  the  parties  to 
negotiable  instruments  therein  provided 
are  exclusive;  hence  a  surety  can  no 
longer  be  released  by  failure  of  the  cred- 
itor to  sue  upon  notice,  that  hot  being 
one  of  the  methods  of  release  provided 
in  the  Negotiable  Instruments  Act.  The 
supreme  court  of  Tennessee  has  agreed 
with  this  contention  and  treated  the  pro- 
visions of  that  act  in  this  regard  as  ex- 
clusive,  r^>ealing  the  statutory  provision 
for  a  release  of  a  surety  by  failure  to  sue 
after  notice  so  fAT  as  it  conflicts  with  the 
provisions  of  the  Negotiable  Instruments 
Act.^^  But  in  Oklahoma  the  discharge 
provided  by  such  a  statute  has  been  held 


to  be  an  enlargement  of  the  grounds  of 
discharge  provided  by  the  Negotiable 
Instruments  Act.*^' 

2,  Su^ciency  of  demand  or  notice* 

(a)  In  general. 

As  is  true  in  the  ease  of  the  notice 
under  the  equitable  rule  discussed  in  II. 
b,  2,  supra,  no  general  statement  can  be 
framed  that  will  determine  the  suffi- 
ciency of  the  notice  in  all  contingencies. 
It  has  been  stated  generally  that  the  no- 
tice must  be  a  clear  expression  to  the 
creditor  that  the  surety  expects  and  re- 
quires him  to  proceed  in  the  collection  of 
the  debt  against  the  pfincipal.^®'  A 
mere  inquiry  seeking  to  ascertain  wheth- 
er the  creditor  has  filed  a  claim  with  the 
receiver  of  the  principal  debtor  is  not 
sufficient.^**  It  must  be  a  demand  or  re- 
quirement to  proceed  to  collect  the  debt, 


IW  Graham  v.  Shephard  (1916)  136  Tenn. 
418,  189  S.  W.  867.  This  opinion  was  ex- 
pressed in  a  case  in  which  the  surety,  who 
signed  as  maker,  his  suretyship  not  appear- 
ing, was  seeking  relief  on  the  ground  of 
an  extension  of  time.  It  does  not  appear, 
at  least  not  expressly,  that  the  surety  was 
seeking  relief  also  because  of  failure  to 
sue  after  notice. 

107  National  Bank  v.  Lowrey  (1916)  — 
Okla.  — ,  157  Pac.  103. 

io<  See  Union  Mut.  Ins.  Co.  v.  Page,  ante, 
1. 

A  notice  directed  to  the  creditor  as  fol- 
lows: "You  are  hereby  required  at  once  to 
proceed  and  collect  the  note  you  hold  dated 
the  17th  of  April,  1872,  for  $178.50,  upon 
which  I  am  surety  and  James  Satterfield 
is  principal;  that  I  will  stand  no  longer," — 
is  a  sufficient  notice.  Iliff  v.  Weymouth 
(1883)  40  Ohio  St.  101. 

A  notice  directed  to  the  creditor  as  fol- 
lows: "You  are  hereby  requested  to  com- 
mence an  Action  forthwith  against  Alexan- 
der McKee.  on  a  promissory  note  which 
you  now  hold  against  said  Alexander  McKee, 
and  signed  by  said  McKee  and  also  signed 
by  one  William  Clark,  now  deceased;  said 
McKee  is  principal  debtor  in  said  note  and 
said  Clark  was  at  the  time  of  his  death 
bound  as  surety,"  and  signed  by  executors 
of  the  surety,  was  held  sufficient  in  Clark 
V.  Osbom  (1884)  41  Ohio  St,  28.  The  use 
of  the  word  "request"  instead  of  the  word 
"required"  was  held  not  to  vitiate  the 
notice. 

A  notice  in  writing  in  the  language  fol- 
lowing: "I  hereby  wish  to  inform  you 
that  I  am  not  a  principal  on  the  note  of 
$300,  signed  by  S.  Dwyer,  Ed.  Dwyer,  and 
Mrs.  A.  Dwyer  and  myself,  but  that  I 
signed  same  only  as  surety.  Under  no  con- 
sideration will  I  consent  to  a  prolongation 
of  said  note,  and  hereby  request  you  re- 
spectfully to  use  every  effort  to  collect 
L.R.A.1918C. 


said  note  from  the  Dwyer  family,"  is  a 
sufficient  notice  under  statute.  Sullivan  v. 
Dwyer  (1897)  ~  Tex.  Civ.  App.  — ,  42  S. 
W.  355.  It  is  stated  not  to  be  essential 
to  such  notices  that  they  be  worded  in 
the  very  language  of  the  statute;  a  noti- 
fication to  use  every  effort  to  collect  is 
stated  to  be  a  notice  to  sue;  that  it  can 
mean  nothing  else  than  a  demand  for  suit 
forthw^ith;  whereas  in  this,  ease  the  notice 
is  coupled  with  a  virtual  demand  that  it 
be  no  longer  held.  Neither  is  the  notice 
insufficient  because  it  was  merely  a  re- 
quest to  collect  from  the  principal  and  the 
other  sureties. 

Edmonson  v.  Potts  (1910)  111  Va.  79, 
68  N.  £.  254,  21  Ann.  Cas.  1365.  The 
notice  here  was  given  by  the  administrator 
of  the  surety,  and  was  to  the  effect  that 
the  creditors  should  "take  such  action  as 
was  necessary  to  get  Mr.  Pottos  name  off 
the  note."  It  is  stated  that,  to  discharge 
a  surety,  the  surety,  in  giving  the  notice, 
must  comply  substantially  with  the  stat- 
ute, and  must  show  a  clear,  unequivocal,  and 
distinct  demand  upon  or  command  to  the 
creditor  to  institute  suit  upon  the  contract. 
The  statute  in  question  authorized  the  sure- 
ty to  require  the  creditor  "forthwith  to  in- 
stitute suit"  upon  the  contract. 

See  McNeilly  v.  Cooksey  (1878)  2  Lea 
(Tenn.)  39,  infra,  note  163,  for  a  notice 
held  insufficient. 

A  request  by  a  surety  after  suit  had 
been  begun  in  an  ordinary  action  upon  the 
note,  and  the  surety  served  with  procesa 
therein,  to  attach  property  of  the  debtor, 
is  stated  in  lliompson  v.  Robinson  (1879) 
34  Ark.  44,  not  to  be  "a  notice  in  writing 
to  sue  under  the  statute."  "\Miether  this 
is  because  the  request  was  not  in  writing, 
or  because  it  was  not  a  request  to  sue,  is 
not   made  plain. 

iWBumpus  V.  Lovejoy  (1917)  —  Tex. 
Civ.  App.  —,  196  S.  W.  631. 
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aad  so  undearstood  by  the  parties  at  the 
time.^^  The  rale  haa  been  announced 
that  a  notice  which  is  positive  in  its  de- 
mand to  sue,  and  does  not  mislead  the 
creditor  as  to  the  instmmbnt  to  be  saed 
upon,  is  sufficient.***    It  must  require  the 


creditor  to  institute  an  action  forthwith 
upon  the  contract,  under  statutes  em- 
pK>wering  the  surety  to  require  the  cred- 
itor ^'forthwith  to  institute  an  action/' 
or  ^^to  commence  an  action  on  such  in- 
strument   forthwith."*"      A    mere    ex- 


ile Bet  hune  V.  Dozier  (1851)  10  6a.  235. 
Whether  it  was  such  was  left  to  the  jury 
in   the  case. 

And  see  cases  cited  infra,  note  112. 

Ul  Alabama  Nat.  Bank  v.  Hunt  (1899) 
125  Ala.  512,  28  So.  488.  In  this  case  a 
letter  written  by  the  surety  to  the  credi- 
tor upon  receipt  of  a  notice  from  the  credi- 
tor concerning  the  note,  stating  that  ''your 
notice  concerning  the  note  of  [the  debtor] 
to  hand.  Under  the  circumstances  of  the 
case  I  shall  resist  my  liability  on  the  note. 
This  is  to  notify  you  that  you  must  take 
all  needful  legal  steps  to  fasten  on  me  any 
liability.  You  must  sue  [the  debtor]  as  the 
law  requires,  and  sue  at  once/'  and  signed 
by  the  surety,  was  held  to  comply  with 
the  statute  as  to  notice.  The  case  of  She- 
han  T.  Hampton,  infra,  note  122,  is 
referred  to  and  held  not  to  conflict  with 
this  ruling. 

i»  Kaufman  ▼.  Wilson  (1868)  29  Ind. 
504.  A  notice  to  the  holder  of  a  note  to 
^'express  N.  &  Co.'s  note  to  Esquire  Ben- 
nett for  collection  to-day.  Dont  fail,"  is 
insufficient.  It  is  stated  that  this  notice 
does  not  require  the  holder  to  institute  an 
action  forthwith  upon  the  contract  or  note, 
but  to  express  it  to  Esquire  Bennett  for 
collection.  For  aught  that  appears  it  was 
the  intention  of  the  surety  that  he  or  the 
debtors  would  pay  it.  It  is  further  stated 
that  it  was  not  the  province  of  the  surety 
to  direct  in  whose  hands  the  note  should 
be  placed  for  collection,  but  by  notice  in 
writing  to  require  the  holder  forthwith  to 
institute  an  action  on  the  note  against  the 
principals.  The  notice  'involved  was  sent 
bv  telegraph,  but  no  point  is  made  of  this 
fact. 

McMillin  v.  Deardorff  (1897)  18  Ind.  App. 
428.  48  K.  B.  233.  The  notice  in  this  case, 
given  by  the  surety  to  the  holder  of  the 
note,  was  as  follows:  **Sue  the  note  whieh 
I  signed  as  surety  for  Rue,  or  I  will  not 
continue  to  be  responsible  as  surety,"  and 
was  signed  by  the  surety,  it  is  stated 
that  the  language  of  the  notice  may  as  well 
be  said  to  be  a  direction  to  sue  in  a  rea- 
sonable time  as  it  may  be  said  to  be  a 
direction  to  sue  forthwith  or  immediately 
or  At  once;  and  therefore  does  not  comply 
with  the  statute  which  requires  the  use 
of  language  equivalent  to  the  requirement 
therein  "forthwith  to  Institute  an  action." 

A  note  in  the  language  following:  ''The 
writer,  having  disposed  of  his  holdings  in 
the  Valley  Paper  Company,  begs  to  advise 
you  that  you  do  not  extend  any  further 
credit  on  the  strength  of  his  indorsement 
and  on  notes  given  by  Valley  Paper  Com- 
pany. These  notes  fall  due  on  demand, 
and  I  want  you  to  enforce  collection  or 
consider  my  indorsement  canceled,'' — is  not 
L.R.A.llilSC. 


a  sufficient  notice.  Frye  v.  Eisenbeisa 
(1914)  56  Ind.  App.  123,  104  N.  £.  995. 
It  is  stated  that  the  first  sentence  of  the 
notice  is  not  peremptory,  but  advisory  only; 
the  second  sentence  expresses  a  desire  only 
that  the  bank  enforce  collection  or  con- 
sider the  surety's  indorsement  as  canceled, 
and  on  the  whole  the  language  used  in- 
dicates no  demand  or  notice  to  bring  suit 
forthwith  or  at  any  time. 

In  Baker  v.  Kellogg  (1j876)  29  Ohio.  6t. 
663,  a  notice  a«  foJlowa:  ''I  wish  you 
would  proceed  against  I.  C.  Nickols,  and 
collect  that  note  on  which  I  am  bail,  be- 
longing to  Mr.  Brim's  estate,  or  have  it 
arranged  in  some  way  to  release  me,  as 
I  do  not  wish  to  remain  his  bail  any  long-* 
er," — ^is  held  an  insufficient  notice  under 
a  statute  empowering  tha  surety  to  re- 
quire the  creditor  forthwith  to  commerce 
an  action  against  the  principal  debtor.  It  is 
stated  that  under  this  'statute  the  require- 
ment must  be  unconditional;  it  must  be  a 
requirement  to  proceed  by  action  and  to 
proceed  forthwith. 

A  notice  directed  to  the  creditor  contain* 
ing  the  following  language:  ''Unless  you. 
hear  from  us  to  the  eon&ary  by  10  a.  m. 
to-morrow,  December  17,  1891,  we  require 
you  to  take  judgment  on  the  D.  J.  McCon- 
nell  note,*' — does  not  contain  a  peremptory 
requirement  of  the  surety  on  the  creditor 
to  commence  suit  forthwith,  or  any  equiva- 
lent language,  and  is  therefore  insufficient. 
Porter  v.  First  Nat.  Bank  (1896)  54  Okio 
St.  155,  43  N.  £.  165. 

A  letter  written  to  an  attorney  who  has 
a  note  for  collection,  in  answer  to  a  letter 
from  him  requesting  payment,  to  "please 
collect  of  Mr.  Beers  all  you  can  of  this 
amount  and  notify  me,  and  I  will  arrange 
for  the  balance," — is  not  a  sufficient  notice 
under  the  statute.  It  is  stated  that  this 
is  rather  more  of  a  wish  than  a  positive  de- 
mand, but  even  if  it  is  sufficiently  p<^remp- 
tory  it  does  not  require  action  forthwith 
within  the  meaning  of  the  statute.  Haskell 
V.  Beers  (1906)  16  Ohio  Dee.  368. 

A  letter  by  a  surety  to  the  creditor  in- 
quiring as  to  a  note,  in  which  there  is 
the  statement:  *'I  wish  you  would  come 
up  and  do  something  with  it.  He  [the 
maker]  has  plenty  of  property  now  to  make 
your  money," — is  not  a  sufficient  notice 
within  a  statute  authorizing  the  surety  to 
require  the  creditor  by  notice  in  writing 
forthwith  to  put  the  note  in  suit.  Rice  v. 
Simpson  (1872)  9  Heisk.  (Tena.)  809. 

A  letter  written  by  the  surety  on  a 
note,  who  had  taken  property  from  the 
principal  debtor  under  a  Chattel  mortgage 
given  to  secure  him,  stating  to  the  credi- 
tor, who  had  sold  the  property  to  the  debtor 
and  had  received  in  payment  the  note  in 


30 


ANNOTATION— SURETY'S  DEMAND  TO  ENFORCE  OBLIOATIOX* 


pression  of  desire  or  request  that  suit  be 
brought  is  not  sufficient ;  **•  nor  is  advice 
to  the  creditor  that  he  should  attempt  to 
collect  sufficient.***  There  must  be  an 
explicit  notice  that  unless  the  creditor 


institutes  suit  the  surety  will  hold  him- 
self discharged.***  A  mere  statement 
that  the  surety  will  no  longer  stand  as 
security  is  not  sufficient ;  ***  nor  that  he 
does  not  intend  to  pay  until  forced  to  do 


suit:  *'If  you  wish  to  take  the  property 
back  in  order  to  make  yourself  whole,  we 
are  willing  to  let  you  have  it.  If  this  is 
not  done,  it  will  be  necessary  for  you  to 
exhaust  every  means  possible  to  get  it  out 
of  [the  principal  debtor],  as  we  do  not 
intend  to  pay  any  more  of  the  notes  until 
we  are  forced  to  do  so" — is  not  a  sufficient 
notice  under  the  statute.  Williams  v.  J.  Ogg 
&  K.  Lumber  Ck>.  (1006)  42  Tex.  Civ.  App. 
668,  94  S.  W.  420. 

A  letter  written  by  a  surety  in  reply  to 
a  demand  from  the  holder  of  a  note  for 
payment,  stating  that  he  was  only  surety 
on  the  note  and  that  the  other  signer  was 
the  principal  and  had  property  subject  to 
execution  sufficient  to  pay  off  said  note, 
and  that  he  wanted  the  holder  to  collect 
the  money  from  the  principal  to  pay  off  the 
note,  is  not  a  sufficient  notice.  Naylor  v. 
Anderson  (1915)  — -  Tex.  Civ.  App.  — ,  17S 
S.  W.  620. 

A  letter  written  by  the  surety  in  reply 
to  one  received  from  the  creditor  request- 
ing payment  stating:  "Yours  of  the  12th 
came  to  hand.  If  you  hold  any  note  signed 
by  C.  M.  Rider  and  ourselves,  C.  M.  Rider 
is  the  principal  and  we  are  only  his  sure- 
ties, and  we  notify  you  to  commence  an 
action  on  the  note  forthwith  and  proceed 
to  collect  it.  Rider  is  able  to  pay  his  own 
notes,"  is  a  sufficient  notice  under  the 
statute.  Meriden  Silver  Plate  Co.  v.  Flory 
(1886)  44  Ohio  St.  430,  7  N.  E.  763.  It  is 
stated  that  *'here  was  no  condition,  and 
there  was  a  substantia]  compliance  with 
the  statute.     This  is  sufficient." 

See  Iliff  V.  Weymouth  (1883)  40  Ohio 
St.  101,  supra,  note  108. 

See  Sullivan  v.  Dwyer  (1897)  —  Tex. 
Civ.  App.  — ,  42  S.  W.  366,  supra,  note 
108. 

A  notice  directed  to  the  holders  of  a 
note,  stating  that  "the  note  of  J.  T.  Mc- 
Kinstry,  on  which  I  am  surety,  dated  in 
December,  1006,  for  something  over  $600. 
You  will  please  ffie  your  claim  with  the 
probate  court  for  payment.  The  estate 
of  said  J.  T.  McKinstry  is  now  being  repre- 
sented in  said  court  by  Mrs.  Ella  E.  Mc- 
Kinstry, as  administratrix,  and  there  is 
plenty  of  property  or  funds  there  to  pay 
you.  Please  kindly  see  to  this  matter  at 
once  and  oblige," — is  insufficient.  National 
Bank  v.  Gilvin  (1913)  —  Tex.  Civ.  App. 
— ,  152  S.  W.  662.  The  court  states  that 
the  notice  "must  be  a  full,  explicit,  and 
peremptory  demand  that  suit  be  brought 
forthwith,  with  the  further  statement  that 
the  surety  will  not  be  bound  any  further 
if  such  is  not  done." 

W*  A  letter  written  by  a  surety  to  the 
creditor,  stating  that  "I  am  desirous  that 
you  should  bring  suit  on  .  .  .  note  on 
which  I  am  security  to  .  .  .  due  about 
L.K.A.iniSC. 


January,  1854,  for  somewhere  about  $860 
when  given,  before  any  payments  were 
made.  I  should  prefer  that  you  would 
enter  suit  early  in  August  in  Clarke  county, 
so  that  the  principal  could  not  have  the 
same  time  to  dodge.  You  might  then  ob- 
tain judgment  in  Clarke  county,  so  that 
yours  would  be  older  than  judgments  ob- 
tained in  Marengo," — is  not  a  notice  to 
the  creditor  ''to  bring  suit"  on  the  note. 
Savage  v.  Carleton  (1869)  33  Ala.  443. 
It  is  stated  that  this  notice  contains  no 
language  which  can  be  fairly  construed  into 
a  demand  or  requisition  on  the  part  of  the 
surety  that  suit  should  be  brought  on  the 
note.  It  was  accordingly  held  that  the 
failure  of  the  creditor  to  comply  with  this 
notice  by  bringing  suit  did  not  discharge 
the  surety. 

A  notice  by  the  surety  on  a  note  to  the 
holder  of  the  note,  requesting  the  holder  to 
put  it  '*in  a  train  of  collection,  as  he  had 
reason  to  believe  they  [the  debtors]  would 
avoid  payment  if  possible,"  is  not  a  suffi- 
cient notice  under  a  statute  authorizing 
a  notice  in  writing  requiring  the  person 
having  the  right  of  action  forthwith  to 
commence  suit  against  the  principal  debtor 
and  other  party  liable.  Bates  v.  State  Bank 
(1847)   7  Ark.  394,  46  Am.  Dec.  293. 

The  notice  in  Rice  y.  Simpson  (1872) 
9  Heisk.  (TeniL)  809,  was  held  a  mere  ex- 
pression of  a  wish  that  the  creditor  would 
collect  tlip  debt,  and  was  therefore  insuffi- 
cient. 

See  Parrish  v.  Gray,  infra,  note  120. 

See  Branch  Bank  v.  Perdue,  supra,  note 
81,  as  to  notice  to  foreclose  mortgage. 

That  the  use  of 'the  word  "request"  in- 
stead of  ''require"  does  not  necessarily  in- 
validate the  notice,  see  Clark  v.  Osbom 
(1884)   41  Ohio  St.  28,  supra. 

U4Benge  v.  Eversole  (1913)  166  Ky.  131, 
160  S.  W.  911.  The  surety  had  here  writ- 
ten a  number  of  letters  to  the  creditor 
advising  the  creditor  of  the  condition  of 
the  debtor  and  stating  that  some  attempt 
should  be  made  to  collect. 

11*  A  letter  written  by  the  surety  to 
the  creditor,  using  the  language:  **You 
had  better  collect  the  same  from  .  .  ., 
the  principal," — is  not  a  requirement  within 
the  meaning  of  a  statute  providing  that 
the  surety  may  require  his  creditor  to  pro- 
ceed against  the  principal.  Kennedy  v. 
Falde  (1886)  4  Dak.  319,  29  N.  W.  667. 
It  was  also  stated  that  this  would  not  be 
a  sufficient  notice  within  the  equitable 
rule. 

iWLockridge  v.  Upton  (1857)  24  Mo.  184. 
The  notice  here  was  as  follows:  **You 
are  hereby  notified  that  I  will  not  stand 
good  as  security  any  longer  on  the  note 
you  hold  against  William  Upton  and  my- 
self as  security."     It  is  stated  that  there 
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so,"''    A  snit  begun  by  the  fiurety  id  not 
notiee  under  the  statute.*" 

A  demand  by  a  surety  that  the  creditor 
'^collect"  the  debt  from  the  debtor  is  not 
a  sufficient  demand  under  a  statute  au- 
thorizing him  to  require  the  creditor  ''to 
bring  suit  thereon  against  the  principal 
debtor;"  *^  nor  is  it  sufficient  under  a 
statute  empowering  the  surety  to  require 
by  notiee  in  writing,  the  creditor  forth- 
with to  put  the  bond,  etc.,  in  suit,  and 
unless  'Hhe  creditor  so  required  to  put 
such  bond/'  etc.,  'in  suit,  shall  within 
thirty  days  thereafter  commence  an  ac- 
tion on  such  bond,"  etc.,  "he  shall  for- 
feit the  right  to  demand  of  the  security 


the  amount  due  by  such  bond,"  etc.**® 
On  the  contrary,  it  has  been  held  that  a 
notice  by  the  surety  on  a  note  to  the 
holder  thereof,  "to  proceed  at  once  to 
collect  the  note,"  couple  with  a  state- 
ment that  the  principal  debtor  is  solvent 
and  able  to  pay  it,  is  a  sufficient  compli- 
ance with  a  statute  requiring  a  notice 
"forthwith  to  institute  an  action  upon 
the  contract."  "* 

The  notice  must  point  out  with  suffi- 
cient particular!^  the  note  upon  which  a 
suit  is  desired.*®  But  a  notice  which 
did  not  point  out  the  note  has  been  held 
sufficient  where  no  imeertainty  resulted 
from  the  omission.**' 


ought  to  be  an  explicit  direction  to  sue 
that  there  may  be  no  misapprehension  of 
the  meaning. 

A  notice  to  the  creditor  to  take  such 
action  as  may  be  necessary  to  get  the 
surety's  name  off  the  note  is  not  a  suffi- 
cient compliance  with  the  statute  author- 
izing the  surety  to  require  the  creditor 
**forthwith  to  institute  suit."  Edmonson 
T.  Potts  (1010)  111  Va.  79,  68  N.  E.  254, 
21  Ann.  Cas.  1365. 

See  McNeilly  v.  Cooksey  (1878)  2  Lea 
(Tenn.)    39,  infra,  note  162. 

117  Williams  v.  J.  Ogg  &  K.  Lumber  Co. 
(1906)  42  Tex.  Civ.  App.  558,  94  S.  W. 
4-20. 

118  Barnes  v.  Mowry  (1891)  129  Ind.  668, 
28  N.  E.  536.  'Apparently  the  suit  in  ques- 
tion in  this  case  was  one  begun  by  the  sure- 
ty to  compel  the  payment  of  the  debt  by  the 
debtor,  but  the  nature  of  the  suit  is  not 
made  clear. 

1»  Darby  v.  Berney  Nat.  Bank  (1892) 
97  Ala.  643,  11  So.  881. 

laoParrish  v.  Gray  (1839)  1  Humph. 
(Tenn.)  87.  The  notice  was  as  follows: 
**I  wish  you  to  collect  the  debt  out  of  Pol- 
son,  wherein  I  am  Security."  This  is  stated 
not  to  require  the  creditor  to  put  the  bond 
in  suit,  but  simply  to  express  a  wish  that 
he  would  ^collect"  the  debt;  and,  continu- 
ing, the  court  states:  "That  the  request 
to  collect  is  not  a  requisition  to  sue  is 
evident." 

121  Franklin  v.  Franklin  (1880)  71  Ind. 
573.  The  surety,  however,  was  held-  not 
to  have  been  released  for  other  reasons. 

And  in  Weir  v.  Dicker  (1889)  11  Ky. 
L.  Rep.  623,  a  notice  to  the  creditor  that 
he  must  **collect  the  note"  is  held  a  suffi- 
cient compliance  with  a  statute  empower- 
ing the  surety  to  require  the  creditor  "to 
sue." 

But  see  Sullivan  v.  Dwyer  (1897)  — 
Tex.  Civ.  App.  — ,  42  8.  W.  355,  supra, 
note  108. 

i«yhehan  v.  Hampton  (1846)  8  Ala. 
942.  The  notice  involved  in  this  case  was 
directed  to  the  personal  representatives 
of  the  deceased  holder  of  the  note,  and 
notified  them  "to  collect  all  monies  due 
to  the  estate  of  Joel  Chandler,  dee'd  for 
which  I  stand  as  surety,  as  well  for  the 
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land  as  for  the  personal  property  of  the 
said  deceased,  as  soon  as  the  law  will  per- 
mit, or  I  shall  no  longer  stand  as  surety,'' 
and  was  signed  by  the  surety.  In  dis- 
cussing the  sufficiency  of  this  notice,  the 
court  states  that  it  is  bad  ''alike  under 
the  statute  and  at  common  law,  in  not 
setting  out  that  the  party  giving  the  notice 
is  in  point  of  fact  a  surety  for  Joel  Chand- 
ler. Conceding  that  the  notice  in  other 
respects  may  be  general,  or  at  least  with 
regard  to  the  sum,  date,  and  description 
of  the  instrument  by  which  the  surety  is 
bound,  yet  in  this  instance  the  notice  or 
writing  gives  no  intimation  to  the  creditor 
that  he  is  required  to  proceed  by  suit  upon 
any  note  in  which  Joel  Chandler  is  the 
principal  debtor.  The  notice  is  too  general 
and  indeterminate  in  this  particular  to  war- 
rant any  presumption  that  the  defendant 
demanded  this  particular  note  should  be 
put  in  suit." 

A  written  notice  handed  to  the  payee 
in  the  words:  **I  hereby  notify  C.  M.  Hun- 
ter [the  payee]  to  sue;  that  I  will  not 
stay  on  note  for  G.  S.  Musetter  any  long- 
er," was  held  sufficient  in  W.  P.  Brown  & 
Sons  Lumber  Co.  v.  Steele  (1915)  195  Ala. 
211,  70  So.  161,  there  being  but  one  note 
and  the  payee  knowing  who  was  the  prin- 
cipal debtor  and  who  the  surety. 

See  Pickens  v,  Yar borough,  supra,  note 
45. 

iWRouton  V.  Lacv    (1853)    17   Mo.  399. 
It   is   here   stated   that   to  require   of   the 
■  surety  an  accurate  description  of  the  note, 
j  its   date,   amount,   or  even   the   names    of 
I  all  the  cosureties  would  render  it  impossi- 
ble to  comply  with   the  statute  in   many 
cases,  as  the  note  is  not  accessible  to  the 
surety,  and  it  is  not  to  be  expected  that 
he    could    remember    such    circumstances. 
It  is  further  stated  that,  if  any  confusion 
or  uncertainty  should  be  created  by  reason 
of  the  surety's  name  being  on  two  obliga- 
}  tions,  it  is  in  the  power  of  the  creditor  to 
show    it   by   producing   them.     The   notice 
in    this   case    was    as    follows:      "You    are 
hereby  notified  that  the  estate  of  William 
Hall,  deceased,  will  no  longer  stand  secu- 
rity  for  Tillman  A.   Todd,   unless   suit   is 
commenced    and    prosecuted    according    to 
law." 
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Failure  to  comply  with  the  express 
provision  of  a  statute,  that  the  notice  to 
sue  must  state  the  county  of  the  prin- 
cipal's residence^  renders  the  notice  in- 
effectual,*** 

Under  a  statute  authorizing  the  giving 
of  notice  by  a  surety  whenever  he  "shall 
apprehend  that  his  principal  is  likely  to 
become  insolvent  or  to  migrate  from  this 
state/'  it  is  not  necessary  that  the  notice 
specify  the  apprehension  of  the  surety.*** 

In  a  number  of  cases  no  general  test 
as  to  the  sufficiency  of  the  notice  is  giv- 


en; the  faets  in  the  case  at  bar  are 
examined,  and  sufficiency  of  the  notiee 
determined  from  these  without  reference 
to  any  general  test.*** 

A  notice  whieh  requests  the  creditor 
to  sue  the  principal  before  suing  the 
surety  has  been  held  not  to  be  a  sufficient 
notice,  and  therefore  a  surety  is  not  re- 
leased by  failure  of  the  creditor  to  sne.**^ 

Under  a  statute  providing  that  the 
surety  may  "by  notice  require  the  cred- 
itor to  sue  ...  or  permit  the  surety 
to    commence    suit    in    such    ereditor's 


And  see  Meriden  Silver  Plate  Co.  v. 
Flory  (1886)  44  Ohio  St.  430,  7  N.  E.  753, 
supra,  note  112,  where  it  is  stated  that 
there  could  have  been  no  doubt  about  the 
note  as  there  was  but  one  note  in  question. 

And  see  Alabama  Nat.  Bank  v.  Hunt 
(1899)  126  Ala.  512,  28  So.  488,  supra, 
note   111. 

l«4  Smith  V.  Morris  Fertilizer  Co.  (1916) 
18  Ga.  App.  217,  89  S.  E.  174.  The  notice 
involved  in  this  case  was  given  in  two 
letters.  In  addition  to  the  failure  to  comply 
with  the  requirement  that  the  county  of 
the  principars  residence  be  stated,  the  let- 
ters were  further  defective  in  that  one 
of  them  was  mailed  to  the  creditor  before 
the  maturity  of  the  debt,  and  contained 
merely  the  expression  of  a  desire  on  the 
part  of  the  indorser  that  the  plaintiff  would 
collect  the  obligation  when  it  became  due; 
and  the  other  letter  suggested  the  advisa- 
bility of  bringing  suit,  and  expressed  a 
doubt  whether  the  plaintiff  could  make 
the  money  later  if  suit  should  be  delayed, 
but  gave  notice  to  the  creditor  **to  proceed 
to  collect  the  same  out  of  the  principal.'* 

iMShehan  v.  Hampton  (1846)  8  Ala. 
942. 

See  Clark  v.  Osborn  (1884)  41  Ohio  St. 
28,  infra,  note  138. 

As  to  whether  there  may  be  an  issue  as 
to  the  surety's  apprehension  of  insolvency, 
see  supra,  note  104. 

18«A  notice  by  the  surety  on  a  contrac- 
tor's indemnity  bond,  setting  forth  in  full 
the  bond,  and  concluding,  "Now,  there- 
fore, the  said  Prescott  National  Bank  is 
hereby  notified  to  forthwith  institute  suit 
upon  such  contract,"  is  such  a  notice  as 
fulfils  the  condition  of  a  statute  providing 
tiiat  any  person  bound  as  a  surety  upon 
any  contract  for  the  payment  of  money 
or  the  performance  of  any  act,  when  the 
right  of  action  has  accrued,  may  require 
by  notice  in  writing  the  creditor  or  obligee 
forthwith  to  institute  suit  upon  such  con- 
tract. Prescott  Nat.  Bank  v.  Head  (1907) 
11  Ariz.  213,  90  Pac.  328,  21  Ann,  Cas.  990. 

A  notice  contained  in  a  letter  to  the 
holder  of  the  note,  viz.,  "You  are  hereby 
notified  that  I  don't  want  to  stand  longer 
as  surety  on  the  note  given  by  .  .  . 
on  which  I  am  surety.  You  will  therefore 
make  your  money,"  is  held,  a  sufficient  no< 
tice.  The  court  stated  that  "it  show^s  the  re- 
lation of  principal  and  suretv;  that  the 
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surety  did  not  want  to  be  longer  held,  and 
directed  the  payee  to  make  the  money." 
Miller  v.  Gray  (1889)  31  lU.  App.  463. 

A  notice  requiring  suit  to  be  brought 
against  the  principal  debtors  by  name  is 
a  sufficient  compliance  with  the  statute  em- 
powering the  surety  to  require  suit  to  be 
brought  against  the  principal  debtor  and 
other  parties  liable.  Christy  v.  Home 
(1857)    24   Mo.  242. 

A  notice  by  the  administrator  of  a  de- 
ceased surety,  requiring  the  creditor  to 
commence  suit,  is  not  made  ineffective  by 
the  expression,  "if  [the  decedent]  signed 
said  notes,  he  did  so  as  surety."  Ham- 
mond v.  McHargue  (1913)  170  Mo.  App. 
497,  156  S.  W.  725. 

See  Pickens  v.  Yarborough  (1855)  26 
Ala.  417,  62  Am.  Dec.  728,  supra,  note  45. 

That  the  notice  must  state  that  the  per- 
son giving  the  notice  is  a  surety,  see  She- 
han  V.  Hampton  (1846)  8  Ala.  942,  supra, 
note  122. 

i«7Herriman  v.  Egbert  (1873)  36  Iowa, 
270.  The  statute  provided  that  the  sureties 
might  require  the  creditor  to  institute  pro- 
ceedings on  the  contract,  or  to  permit  them 
to  do  so  at  their  own  costs  in  the  credi- 
tor's name.  It  is  stated  to  be  very  plain 
from  the  language  of  this  statute  that  the 
action  contemplated,  which  the  sureties 
may  require  the  creditor  to  institute,  or 
to  permit  them  to  institute  in  his  name, 
is  upon  the  contract,  and  against  the  sure- 
ties as  well  as  the  principal.  The  princi- 
Eal  debtor  had  died  and  his  estate  was 
eing  administered,  and  the  sureties  stated 
in  their  notice  that  they  feared  the  estate 
would  be  insolvent,  and  asked  the  credi- 
tor to  bring  suit  on  the  note  and  try  to 
make  it  out  of  the  estate  before  suing  the 
sureties. 

A  request  by  a  guarantor  of  a  contract 
to  pay  for  goods,  in  the  language  follow- 
ing; "I  again  notify  and  request  you  to 
begin  suit  against  W.  H.  Peterson  for  the 
collection  of  the  amount  due  for  which  I 
am  his  surety,  or  permit  me  to  begin  suit 
against  him  in  your  name  at  my  costs,"  is 
not  a  sufficient  notice  under  the  Iowa  stat- 
ute. Moore  v.  Peterson  (1884)  64  Iowa, 
423,  20  N.  W.  744. 

But  see  Sullivan  v.  Dwyer  (1897)  —  Tejt. 
Civ.  App.  — ,  42  S.  W.  355,  supra,  note  108, 
where  a  notice  to  sue  the  principal  and  the 
other  sureties  was  held  su]9icient. 
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name/'  the  snrety  muBt  notify  the  cred- 
itor to  sue  or  permit  him  to  do  so,  a 
notice  to  the  creditor  to  collect  the  note 
not  being  sufficient;  it  being  held  to  be 
within  the  discretion  of  the  creditor  to 
sue  or  permit  the  surety  to  sne.^'^  Under 
this  statute  a  letter  which  does  not 
amount  to  a  request  to  sue,  unless  the 
ereditor  authorized  a  named  attorney  to 
bring  suit,  is  not  sufficient.  ^^ 

Inquiry  as  to  the  sufficiency  of  the 
notice  has  been  denied  npon  the  theory 
that  the  question  was  not  properly  raised 
by  the  pleadings.*'*  The  question  of 
pleading  has,  however,  not  been  consid- 
ered generally  in  this  note;  it  is  assumed 
herein  that  the  question  is  properly 
raised. 


(h)  Verbal  notice. 

Under  statutes  requiring  the  notice  to 
be  in  writing,  a  verbal  notice  is  insuffi- 
cient.^'^ Under  a  statute  not  expressly 
requiring  a  written  notice,  a  verbal  no- 
tice has  been  held  sufficient.*** 

In  jurisdictions  in  which  the  equi- 
table rule  is  not  recognized,  a  surety 
who  has  not  given  the  written  notice 
where  that  form  of  notice  is  required  is 
not  relieved,  although  the  principal  has 
become  insolvent.*''  In  jurisdictions  in 
which  the  statutory  rule  is  concurrent 
with  the  equitable  rule,  faihire  to  give 
a  written  notice  is  not  necessarily  de- 
terminative against  the  release  of  the 
surety.  He  may  rely  on  the  equitable 
rule  and  be  relieved  on  his  oral  notice, 


B8  HiQ  ▼.  Sherman  (1803)  15  Iowa,  365. 
The  notice  is  not  set  out  here  in  hec  verba, 
but  the  facts  found  by  the  court  were  that 
the  surety  wrote  to  the  creditor,  who  resid- 
ed in  another  state,  iaiformiiig  him  tbat  he 
wished  him  to  see  to  collecting  the  note  in 
suit,  and  that  he,  the  surety,  did  not  intend 
to  stand  bail  any  longer. 

is^DaviB  Sewing  Mach.  Cow  v.  McGinnls 
(1877)  45  Iowa,  538.  The  attorney  for  the 
sureties  on  a  bond  wrote  the  creditor,  and, 
after  stating  the  aggregate  of  the  notes 
on  which  the  sureties  were  bound,  contin- 
ued: "Please  send  the  notes  to  your  attor- 
ney for  this  district  for  collection.  .  .  . 
Aliso  send  me  copy  of  the  bond  with  au- 
thority to  sue  the  principal  and  sureties 
both."  This  was  held  to  be  no  request  to 
sue,  unless  the  creditors  authorized  the  at- 
torney for  the  sureties  to  sue,  a  condition 
which  it  was  held  could  not  be  attached  to 
the  notice. 

uo  Waterford  v.  Hensley  (1827)  Mart.  & 
Y.  (Tenn.)  275. 

See  Shehan  v.  Hampton  (1846)  8  Ala.  942, 
supra. 

wi  Darby  v.  Berney  Nat.  Bank  (1892)  97 
Ala.  643,  11  So.  881;  Higbtower  v.  Ogletree 
(1896)  114  Ala.  94,  21  So.  934;  Souter  v. 
Bank  of  Southwestern  Georgia  (1894)  94 
Ga.  713,  20  S.  E.  Ill;  Timmons  v.  Butler 
(1912)  138  6a.  69,  74  S.  E.  784;  Johnson  ▼. 
Longley  (1914)  142  Ga.  814,  83  S.  E.  952; 
Jordan  v.  Fanners  &  M.  Bank  (1908)  5  6a. 
App.  244,  62  S.  E.  1024;  Ward  v.  Stout 
(1863)  32  111.  399;  Imming  v.  Fiedler 
(188r)  8  111.  App.  256;  Carr  v.  Howard 
(1846)  8  Blackf.  (Ind.)  190;  Golerick  v. 
McCleas  (1857)  9  Ind.  245;  Halstead  v. 
Brown  (1861)  17  Ind.  202;  Miller  v.  Arnold 
(1879)  65  Ind.  488,  see  supra,  note  45; 
Mendel  ▼.  Gaimes  (1882)  84  Ind.  141;  Ste- 
vens V.  Gampbell  (1858)  6  Iowa,  536  (the 
statutory  provision  is  not  set  out  in  this 
case.  In  Hill  v.  Sherman  (1863)  15  Iowa, 
365,  it  does  not  appear  that  written  notice 
was  required,  the  provision  being  that  the 
surety  may  *'by  notice"  require  the  credi- 
tors to  sue,  etc  The  statute  involved  in 
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First  Nat.  Bank  v.  Smith  (1868)  25  Iowa, 
210,  expressly  required  a  writing) ;  Nichols 
V.  McDoweU  (1853)  14  B.  Mon.  (Ky.)  6; 
Bridges  V.  Winters  (1868)  42  Miss.  135,  97 
Am.  Dec.  443,  2  Am.  Rep.  598;  Keirn  v. 
Andrews  (1881)  59  Miss.  39;  Sapington  v. 
Jeffries  (1852)  15  Mo.  828;  Fneligh  v.  Ames 
(1860)  31  Mo.  253;  Langdon  v.  Markle 
(1871)  48  Mo.  357;  Coats  v.  Swindle  (1874) 
55  Me.  31;  Pettv  v.  Douglass  (1882)  76 
Mo.  70;  First  Nat.  Bank  v.  Homesley 
(1888)  99  N.  C.  531,  6  B.  E.  797;  Jenkins  v. 
Clarkson  (1835)  7  Ohio,  pt.  1,  p.  72;  Head- 
ington  V.  Neff  (1835)  7  Ohio,  pt.  1,  p.  229 
(notice  in  writing  must  also  be  pleaded) ; 
Miller  V.  Childress  (1841)  2  Humph. 
(Tenn.)  320;  Simpson  v.  State  (1873)  6 
Baxt.  (Tenn.)  440;  Leazar  v.  Menefee 
(1901)  —  Tex.  Civ.  App.  — ,  61  S.  W.  438; 
Brooks  V.  Stevens  (1915)  —  Tex.  Civ.  App. 
— ,  178  S.  W.  30;  Bumpus  v.  Lovejoy  (1917) 
—  Tbx,  Civ.  App.  — ,  196  S.  W.  681. 

In  Lumsden  v.  Leonard  (1875)  55  6a. 
374,  an  action  hi  which  a  surety  was 
seeking  relief  from  a  judgment  obtained 
against  the  principal  and  himself  on  ac- 
count of  the  failure  of  the  creditor  to  levy 
upon  real  estate  of  the  principal  until  the 
lien  of  the  judgUient  had  been  lost,  it  is 
stated  that  it  was  not  alleged  that  the 
creditor  was  notified  in  writing  to  levy,  or 
that  he  was  tendered  the  expenses  of  pro- 
ceeding against  the  land,  and  in  the  absence 
of  such  averments  no  error  was  committed 
in  striking  this  ground  in  the  motion. 

As  to  notice  by  telegraph,  see  Kaufman 
V.  Wilson  (1868)  29  Ind.  504,  supra,  note 
112. 

US  Bolton  V.  Lundy  (1889)  6  Mo.  46.  The 
statute  here  provided  that  any  person 
bound  as  security  on  any  bond,  bill,  or  note 
may,  "at  any  time  after  an  action  has  ac- 
crued thereon,  require  the  person  having 
sueh  right  of  action  forthwith  to  commence 
an  action  against  the  principal  debtor  and 
all  other  parties  liable." 

See  Stevens  v.  Campbell,  supra,  note  131. 

M»Carr    v.    Howard    (1846)     8    Blackf. 
(Ind.)  190. 
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provided  he  is  able  to  bring  his  case 
within  the  requirements  of  the  equitable 
rule.  It  has  been  held,  however,  where 
the  equitable  remedy  is  concurrent  with 
the  statutory  one,  that  in  a  court  of  law 
only  the  statutory  remedy  will  be  ad- 
ministered, and  in  order  that  this  op- 
erate to  discharge  the  surety  notice  must 
be  given  in  the  manner  provided  by  stat- 
ute."* 

Parol  evidence  of  the  contents  of  the 
notice  may  be  given  upon  a  proper  show- 
ing of  the  loss  of  the  original.*'^ 

Waiver  of  written,  notice. 

It  has  been  held  that  the  written  notice 
required  by  statute  may  be  waived  by 
the  party  to  whom  such  notice  is  required 
to  be  given.**^  It  is  the  theory  of  these 
cases  that  the  written  notice  is  for  the 
benefit  of  the  creditor  and,  this  being 
true,  he  may  waive  it.     The  statement 


by  the  creditor  at  the  time  of  the  giving 
of  oral  notice  by  the  surety,  and  the 
offer  by  the  surety  to  give  a  written  no- 
tice, that  he  (the  creditor)  did  not  require 
a  written  notice,  that  a  verbal  notice  was 
all  that  was  necessary,  and  that  he 
waived  a  written  notice,  he  thereby  ex- 
pressly  accepting  the  verbal  notice,  has 
been  held  to  constitute  a  waiver,  where 
the  surety,  relying  thereon,  did  not  give 
the  written  notice.**^  The  acknowledg- 
ment of  the  notice,  and  the  agreement 
to  treat  it  as  valid,  and  the  promise  to 
sue  have  been  held  to  constitute  a  waiv- 
er.***  But  the  mere  promise  of  the 
creditor  upon  oral  notice  to  sue,  that  he 
will  do  so,  has  been  held  not  to  constitute 
a  waiver  of  the  written  notice.***  Prom- 
ise of  the  creditor  as  a  waiver  of  the 
written  notice  must  be  distinguished 
from  the  promise  as  the  basis  of  an 
estoppel  against  the  creditor.*^    Failure 


134  Simpson  v.  SUte  (1873)  6  Bazt. 
(Tenn.)  440. 

wsGillilan  v.  Ludington  (1873)  6  W.  Va. 
128. 

1S6  Pickens  v.  Yarborongh  (1855)  26  Ala. 
417,  62  Am.  Dec.  728  (attorney  said  he 
would  admit  notice  when  surety  began 
drawing  a  written  notice) ;  Hamblin  v.  Mc- 
Canister  (1868)  4  Bush  (Ky.)  418;  Taylor 
V.  Davis  (1860)  38  Miss.  493;  Clark  v.  Os- 
born  (1884)  41  Ohio  St.  28. 

187  Hamblin  v.  McCallister  (Ky.)  supra. 
The  creditor  in  this  case,  at  the  time  the 
oral  notice  was  given  and  the  offer  made 
to  give  a  written  notice,  stated:  "I  do  not 
require  a  written  notice.  I  waive  a  written 
notice.  A  verbal  notice  is  all  that  is  neces- 
sary.*' The  court,  after  stating  that  this 
constituted  a  waiver  of  a  written  notice, 
stated  further  that  the  creditor  is  estopped 
to  deny  that  the  notice  thus  given  and 
accepted  was  legal  and  sufficient  or  that  the 
sureties  were  discharged  by  his  failure  to 
sue. 

IM  Taylor  v.  Davis  (1860)  38  Miss.  493; 
Smith  V.  Clopton  (1873)  48  Miss.  66. 

In  Clark  v.  Osborn  (Ohio)  supra,  the  no- 
tice required  suit  to  be  brought  on  the  note 
signed  by  the  surety.  In  fact,  the  creditor 
held  two  notes  against  the  same  debtor 
signed  by  this  surety  to  which  the  notice 
would  apply  indifferently.  The  creditor 
went  to  the  surety's  executors,  wlio  had 
given  the  notice,  and,  exhibiting  the  notes, 
said  that  he  accepted  the  notice  as  applica- 
ble to  both.  He  was  urged  to  sue  at  once, 
and  promised  that  he  would  without  further 
notice  commence  an  action  forthwith 
against  the  principal  debtor  on  both  notes, 
and  collect  the  same  with  due  diligence. 
This  was  held  to  be  a  valid  parol  substitute 
for  a  formal  notice.  It  is  stated  that  the 
statute  in  a  sense  is  a  part  of  the  contract, 
and  the  suretyship  is  accepted  with  knowl- 
edge of  its  terms;  that  it  gives  rights  to 
both  parties;  that  the  right  of  the  creditor 
L.R.A.1918C. 


is  to  disregard  with  impunity  any  notice 
not  in  strict  conformity  to  its  terms;  that 
this  is  his  privilege  and  concerns  him  alone, 
and  is  unaffected  by  considerations  of  pub- 
lic policy;  and  that,  like  other  personal 
privileges,  it  may  be  waived. 

iWKittridge  v.  Stegmier  (1896)  11  Waah. 
3  39  Pac  242 
'in  English  v.  Bourn  (1870)  7  Bush.  (Ky.) 
138,  the  surety  claimed  exoneration  be- 
cause of  the  failure  of  the  creditor  to  sue 
after  he  had  been  told  that  he  was  wanted 
to  sue,  and  that  written  notice  would  be 
given  if  he  should  require  it,  and  had  prom- 
ised to  sue.  It  is  stated  that  there  was  no 
express  and  certain  acceptance  of  the  sug- 
gestion to  sue  as  a  substitute  for  an  explicit 
and  peremptory  notice  in  writing,  as  was 
the  case  in  Hamblin  v.  McCallister  (Ky.) 
supra. 

It  was  held  that  a  mere  promise  did  not 
constitute  a  waiver  as  a  matter  of  law  in 
Chrisman  v.  Tuttle  (1877)  69  Ind.  156. 

The  fact  that  the  agent  of  the  holder 
upon  whom  the  notice  was  served  made  no 
objection  to  its  being  verbal  does  not  re- 
lieve the  surety  of  his  obligation  to  serve 
a  written  notice.  Sapington  v.  Jeffries 
(1862)  16  Mo.  628.  The  allegation  con- 
tained in  the  answer  that  the  agent  had 
accepted  the  notice  as  sufficient  and  had 
promised  to  sue,  whereupon  the  surety  took 
no  further  action,  is  not  noticed  ^  the 
opinion. 

The  effect  of  a  promise  by  the  creditor 
to  sue,  upon  oral  notice  by  the  surety,  was 
not  considered  in  Miller  v.  Arnold  (1870)  65 
Ind.  488,  holding  the  oral  notice  insufficient. 

It  is  stated  in  Mendel  v.  Cairnes  (1882) 
84  Ind.  141,  that  the  agreement  of  the 
creditor  or  obligee  with  the  surety,  that  he 
will  sue  forthwith,  must  be  shown  to  have 
been  founded  upon  a  new  consideration,  and 
not  to  have  been  a  mere  nudum  pactum. 

140  See  supra,  notes  14  et  seq. 
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to  object  to  the  introduction  of  oral  evi- 
dence showing  the  request  is  no  waiver  of 
the  requirement  that  the  notice  shall  be 
in  writing.^*^ 

Some  statutes  expressly  provide  that 
the  written  notioe  can  be  waived  only 
in  writing.  Under  such  a  statute  the 
promise  of  the  creditor  to  sue  upon 
oral  notice  being  given  him  by  the 
surety^  and  the  bringing  of  an  action 
which  is  subsequently  dismissed,  do  not 
constitute  a  waiver  of  the  written  no- 
tiee.i« 

(c)   When  notice  must  he  served. 

According  to  the  usual  form  of  stat- 
ute, the  notice  must  be  given  at  or  after 
the  maturity  of  the  instrument.**' 

As  to  when  notice  must  be  given  with 
reference  to  the  beginning  of  a  term  of 
court,  under  statutes  requiring  suit  to 
be  b^nn  at  the  next  term  of  court  after 
notice  is  given,  see  infra.**^ 

Under  a  statute  authorizing  the  giving 
of  notice  when  the  surety  "apprehends 
that  his  principal  is  about  to  become  in- 
solvent, or  to  remove  permanently  from 
the  state  without  discharging  the  con- 
tract,"  it  is  not  necessary  for  the  surety 
to  show,  in  order  that  he  be  released  by 
the  failure  of  the  creditor  to  sue,  that 
he  did  apprehend  the  insolvency  or  re- 
moval; the  apprehension  may  not  have 
been  well  grounded,  or  it  may  not  have 


been  for  such  cause  as  would  create  it  in 
the  minds  of  others."* 

(d)  By  whom  may  notice  he  given, 

A  husband  may  in  his  own  name  give 
the  written  notice  to  the  holder  of  a 
note  on  which  his  wife  became  surety 
before  marriage,  where  he  is  liable  for 
debts  of  the  wife  contracted  before 
marriage.**^ 

In  the  absence  of  any  provision  in  the 
statute  relating  to  the  manner  of  serv- 
ice, the  court  has  resorted  to  a  general 
statutory  provision  relating  to  the  man- 
ner of  serving  notice.  Under  such  a 
general  statutory  provision,  that  notice 
may  be  served  by  "the  proper  officer  or 
any  other  person,"  the  surety  has  been 
held  a  proper  person  to  serve  the  no- 
tice."' 

Some  statutes  expressly  provide  that 
executors  or  administrators  of  a  de- 
ceased surety  may  give  the  notice.*** 

See  also  III.  b,  2  (f )  infra,  as  to  how 
notice  may  be  served. 

(e)  To  whom  wfust  notice  he  given. 

The  notice  may  be  served  upon  the 
legal  owner  of  the  debt  or  demand;  it 
is  not  necessary  to  search  for  equitable 
owners.*** 

Where  the  surety,  upon  a  suit  being 
brought  by  one  to  whom  a  note  has  been 
transferred  by  the  payee,  claims  to  have 
been  released  by  failure  of  such  person 


MiDavia  v.  Payne   (1876)  45  Iowa,  194. 

i«Hibler  v.  Sliipp   (1879)   78  Ky.  64. 

148  Imming  v.  Fiedler  (1881)  8  IlL  App. 
256  (statute);  Scales  v.  Ck>x  (1886)  1U6 
Ind.  261,  6  N.  E.  622  (the  notice  was  given 
seven  months  before  the  note  was  due,  and 
required  the  creditor  to  institute  action 
upon  it  when  it  became  due — statute  pro- 
vided for  notice  "when  the  right  of  action 
has  accrued"). 

A  notice  given  by  the  surety  on  a  con- 
tractor's indemnity  bond  impliedly  binding 
the  contractor  to  discharge  all  material  lien 
claims,  while  one  such  claim  is  disputed  by 
the  owner,  is  premature,  although  other 
claims  have  been  satisfied  by  the  owner, 
since  successive  suits  cannot  be  required  up- 
on the  bond,  but  the  entire  amounts  due 
from  the  contractor  must  be  determined  be- 
fore an  action  accrues  on  such  bond.  Pres- 
cott  Kat.  Bank  v.  Head  (1907)  11  Ariz.  213, 
90  Pac.  328,  21  Ann.  Cas.  990. 

And  thii!  is  true  although  the  lien  claim- 
ant whose  claim  is  in  dispute  is  the  surety 
on  the  contractor's  bond.  Prescott  Nat. 
Bank  v.  Head  (Ariz.)  supra.  Consequently, 
a  failure  to  sue  upon  receipt  of  such  notice 
does  not  release  the  surety. 

A  surety  upon  a  contract  conditioned 
that  it  should  not  be  performed  until  it 
should  be  ascertained  by  the  administrators 
of  an  estate  what  amount  they  could  pay 
L.ItA.1918C. 


on  a  certain  note  cannot  give  notice  before 
such  fact  is  ascertained,  although  it  may 
be  well  known  that  the  estate  in  question 
would  fall  far  short  of  paying  the  debt. 
Field  V.  Burton   (1880)  71  Ind.  380. 

l**See  infra,  III.  b,  4.  See  particularly 
Gutzwilder  v.  Wagner  (1881)  3  Ky.  L.  Rep. 
470,  infra,  note  203. 

l«  First  Nat.  Bank  v.  Smith  (1868)  25 
Iowa,  210.  And  see  Graham  v.  Rush  (1887) 
73  Iowa,  451,  35  N.  W.  518,  supra,  note  105. 

IM  Medley  v.  Tandy  (1887)  85  Ky,  566, 
4  S.  W.  308. 

M7  McCoy  V.  Lockwood  (1880)  71  Ind. 
319. 

Apparently  the  statute  involved  in 
Prather  v.  Phelps  (1883)  5  Ky.  L.  Rep.  184, 
in  which  a  surety  was  held  a  proper  person 
to  serve  the  notice,  provided  for  service 
"in  person." 

i«  Clark  V.  Osbom  (1884)  41  Ohio  St.  28. 

i«Gillilan  v.  Ludington  (1873)  6  W.  Va. 
128.  It  was  accordingly  held  in  this  case 
that  a  special  replication  by  the  obligee  in 
the  bond  in  suit,  to  the  defense  of  the  sure- 
ty that  notice  had  been  given  and  the  cred- 
itor failed  to  sue,  that  another  was  the 
equitable  or  beneficial  owner  of  the  bond 
in  suit,  and  that  the  creditor  never  was  the 
owner  of  that  bond,  and  that  these  facta 
were  known  to  the  surety,  was  insufficient. 


86 


ANNOTATION— SUBETTrS  DEMAND  TO  ENFORCE  OBLIGATION. 


to  sue  upon  notice,  it  must  be  proved 
that  such  person  held  the  note  at  the 
time  of  notice."® 

A  service  upon  the  payee  after  he  has 
transferred  the  note  is  insufficient;  the 
notice  must  be  served  upon  the  person 
who,  at  the  time  of  serving  notice,  is 
the  holder  of  the  instrument."*  How- 
ever, a  mere  delivery  of  the  note  in 
escrow,  by  the  payee,  to  be  delivered  to 
a  third  person  upon  performance  of 
certain  conditions,  vests  neither  title  nor 
right  of  possession  in  such  third  person 
before  performance  of  the  conditions; 
the  right  to  sue  is  in  the  original  payee, 
and  notice  must  be  given  to  him."* 

A  notice  is  properly  served  by  a  sure- 
ty on  a  note  given  to  the  administrator 
of  a  decedent's  estate,  upon  the  guard- 
ian of  minor  heirs  of  the  decedent  after 
the  note  has  been  turned  over  to  such 
guardian  upon  distribution.**' 

Jlote  pledged  mm  collateral. 

One  holding  a  note  as  collateral  seea- 
lity  is  the  proper  person  upon  whom  to 
serve  the  notice  to  sue.***  This  rule  has 
been  applied  in  various  situations.  One 
liolding  a  note  as  collateral  security  with 
instructions  to  apply  the  proceeds  of  it 


when  collected  to  the  payment  of  the 
demand  against  the  owner  is  held  to  be 
the  proper  person  to  whom  notice  to  sue 
should  be  given,  under  a  statute  au- 
thorizing the  surety  on  a  note  to  require 
"the  holder  thereof  to  proceed  to  collect 
the  same.""*  Some  cases  have  made 
the  test,  the  right  of  the  holder  of  col- 
lateral security  to  sue  on  the  obligation; 
if  he  has  the  right  to  sue,  he  is  held  to 
be  the  proper  person  on  whom  to  serve 
notice;  if  he  has  not  such  right,  he  is 
held  not  to  be  the  proper  person.**^  On 
the  contrary,  the  fact  that  the  holder  of 
collateral  security  may  not  have  au- 
thority to  sue  has  been  held  not  to 
change  the  rule;  he  is  still  held  to  be 
the  proper  person  upon  whom  to  serve 
notice.*" 

Serrioe  wpon,  an  asent. 

Under  a  statute  requiring  the  notice 
to  be  served  upon  the  person  having  the 
right  of  Action,  an  attorney  for  the 
party  is  not  a  proper  person  upon  whom 
to  serve  notice,***  even  though  suit  haa 
been  begun  against  the  sureties  on  the 
obligation  and  the  attorney  advises  his 
client  of  the  notice.**^  A  notice  directed 
to  the  attorney  for  eounty  oommission- 


wo  Boyd  v.  Titzer  (1869)  6  Coldw. 
<Tenn.)  568. 

•     wi  England  v.  McKamey  (1866)  4  Sneed 
(Tenn.)  75. 

But  see  German  American  Bank  v.  Den- 
mire  (1882)  68  Iowa,  137,  12  N.  W.  237,  in- 
fra, note  155. 

W«W.  P.  Brown  &  Sons  Lumber  Ck).  v. 
Steele  (1915)  195  Ala.  211,  70  So.  161. 

wsoverturf  v.  Martin  (1851)  2  Ind.  507. 

IM  Pickens  v.  Yarborough  (1855)  26  Ala. 
417,  62  Am.  Dec.  728. 

i55McCrary  v.  King  (1859)  27  Ga.  26. 
It  is  here  stated  that  the  instructions  by 
the  owner  of  the  note  to  his  creditor,  to 
whom  it  was  given  as  collateral  security, 
to  apply  the  proceeds  of  it  when  collected 
to  the  payment  of  the  demand  against  the 
•owner,  made  such  creditor  the  legal  as  well 
as  the  actual  holder,  and  h^  was  the  only 
person  who  had  the  right  to  bring  suit  up- 
'On  it. 

But  the  payee  of  a  note  who  had  pledged 
the  same  as  collateral  security  was  held  by 
the  trial  court  to  be  the  proper  person  upon 
whom  to  serve  notice  after  the  debt  for 
which  the  note  was  collateral  had  been  paid, 
so  that  it  again  belonged  to  the  payee, 
-although  it  seems  he  did  not  have  posses- 
sion. German  American  Bank  v.  Denmire 
(Iowa)  supra.  There  is  no  discussion  nor 
holding  on  this  question  in  the  supreme 
^ourt. 

iMMcCrary  v.  King  (Ga.)  supra. 

And  see  Carhart  v.  Wynn,  infra,  note  162. 

IW  Pickens  v.  Yarborough  (Ala.)  supra. 
The  statute  involved  is  not  set  out.  An 
«arlier  Alabama  statute  set  out  in  Shehan 
L.R.A.1918C. 


V.  Hampton  (1846)  8  Ala.  942,  authorized 
the  surety  to  require  in  writing  **his  credi- 
tor ...  to  put  the  bond,  bill,  or  note 
.  .  .  in  suit,  and  unless  the  creditor  so 
required"  shall  within  a  reasonable  time 
begin  suit,  the  surety  shall  be  discharged. 
\Aniether  this  statute  was  in  force  at  the 
time  of  the  decision  in  Pickens  v.  Yar- 
borough is  not  certain.  In  the  subsequent 
case  of  Savage  v.  Carleton  (1859)  33  Ala. 
443,  a  statute  is  set  out  which  provides 
that  the  surety  may  require  "the  creditor 
or  anyone  having  the  beneficial  interest  in 
the  contract"  to  sue. 

iMSapington  v.  Jeffries  (1852)  15  Mo. 
628.  The  attorney  had  possession  of  the 
instrument  in  question,  but  this  fact  was 
not  noticed.  See  Union  Mut.  Ins.  Co.  ▼. 
Page,  ante,  1. 

iw  Cummins  v.  Garretson  (1864)  16  Ark. 
132.  The  statute  involved  in  this  case  re- 
quired the  person  having  the  right  of  action 
upon  the  ooligation,  upon  notice  from  the 
surety,  forthwith  to  commence  suit  againet 
"the  principal  debtor  and  the  other  party 
liable."  It  was  for  the  purpose  of  requiring 
suit  against  the  principal  debtor  that  the 
notice  was  served  in  this  case  after  a  suit 
had  been  begun  against  the  sureties  alone. 
Although  the  statute  provided  that  cer- 
tain notices  during  the  progress  of  a  suit 
may  be  served  upon  the  party  or  his  at- 
torney of  record,  it  is  stated  that,  in  the 
absence  of  any  positive  regulation  of  law, 
there  is  no  authority  for  holding  that  no- 
tices of  this  description  can  be  effectually 
given  to  the  attorney  before  or  during  the 
progress  of  a  suit,  so  as  to  be  notice  to  the 
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ersy  directing  him  to  bring  snit  upon  a 
bond,  is  not  a  notice  sufficient  under  a 
statute  which  requires  a  notice  to  the 
creditor  or  obligee.^^ 

It  has  been  held  that  an  agent  for 
the  collection  of  the  note  is  not  a  proper 
person  upon  whom  to  serve  notice,  even 
while  he  has  the  instrument  in  his  pos- 
session, where  he  has  no  authority  to 
sue.***  The  owner  of  the  note  is  not 
bound  by  such  notice,  even  though  the 
agent  afterwards,  upon  returning  the 
same,  informs  him  of  the  notice.*"  It 
has  been  held,  where  the  evidence  as  to 
the  agency  of  the  person  upon  whom  the 
notice  was  served  was  conflicting,  that 
it  cannot  be  said,  even  if  it  is  admitted 
that  such  person  told  the  holder  of  the 
note  of  the  notice,  that  the  requirement 
of  the  statute  providing  that  a  notice  in 
writing  shall  be  given  has  been  met.** 


A  notice  addres^d  to  and  intended 
for  the  husband  of  the  holder  of  the 
note  is  not  sufficient,  although  com* 
municated  to  the  wife,-  under  a  statute 
authorizing  a  person  bound  as  surety 
to  ^'require  his  creditor,  by  notice  in 
writing,  to  commence  an  action  on  such 
instrument  forthwith  against  the  prin- 
cipal debtor."  *^  But  a  notice  upon  the 
wife  of  the  holder  of  the  note  at  his 
residence,  while  he  was  temporarily 
absent,  with  a  request  to  her  to  deliver 
the  notice  to  the  holder,  h^  been  held 
sufficient,  especially  where  a  few  days 
afterwards  the  surety  informed  the 
holder  of  his  leaving  such  notice  and  of 
its  contents  and  purport,  and  the  header 
did  not  object  at  the  time  either  to  the 
sufficiency  of  the  notice  or  to  the  man* 
ner  of  its  service.*®' 

Under  a  statute  which  authorizes  no- 


client,  whereby  his   interests  may  be  in- 
juriously affected. 

iw  Driskill  v.  Washington  County  (1876) 
53  Ind.  532. 

WiCarhart  v.  Wynn  (1867)  22  6a.  24, 
holding  an  indorser  not  released  by  failure 
to  sue.  The  agent  notified  the  indorser 
at  the  time  of  the  notice  that  he  had  no 
authority  to  sue. 

i«Cirhart  v.  Wynn  (Ga.)  supra.  The 
note  was  returned,  however,  after  the  ex- 
piration of  the  period  fixed  by  statute  for 
suit   to  be  brought. 

That  notice  served  upon  a  guardian 
of  minor  heirs,  who  were  the  owners  of  the 
note,  is  sufficient,  see  Overturf  v.  Martin 
(Ind.)  supra. 

In  McNeilly  v.  Cooksey  (1878)  2  Lea 
(Tenn.)  39,  the  surety  notified  the  consta- 
ble at  the  time  the  summons  was  served 
in  an  action  brought  by  the  creditor,  that 
he  was  smrety  on  the  note,  and  told  the  con- 
stable to  proceed  to  collect  it  as  soon  as 
possible.  It  is  stated  by  the  court  that  if 
a  constable  who  is  the  agent  of  the  plaintiff 
for  the  collection  of  the  debt  can,  by  any- 
thing the  debtor  may  say  to  him,  be  turned 
into  an  agent  of  the  plaintiff  for  any  other 
purposes  touching  the  debt,  so  that  notice 
of  the  defendant's  wishes  will  be  notice  to 
the  creditor,  the  evidence  fails  to  show  that 
the  defendant  required  active  diligence 
on  the  part  of  the  creditor,  or  requested 
the  officer  to  notify  the  creditor  of  his 
wishes. 

i^Bartlett  v.  Cunningham  (1877)  85 
nL  22.  The  tlieory  of  this  case  is  not  alto- 
gether clear.  After  referring  to  the  conflict- 
ing evidence,  the  court  states:  ''Whether 
any  notice  was  ever  served  upon  appellee 
[the  holder  of  the  note],  or  whether  he 
was  notified  to  institute  siiii  upon  the  note, 
were  questions  purely  of  fact  for  the  jury." 
The  court  then  states  that,  the  evidence  be- 
ing conflicting,  the  finding  of  the  jury  for 
the  holder  of  the  note  against  the  surety 
would  not  be  disturbed.  Farther  on  in  the 
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opinion  the  court  states  that  the  holder  of 
the  note  may  have  been  told  by  the  alleged 
agent  that  the  surety  deeh^d  the  note  sued. 
''But,"  the  court  continues,  "such  fact  will 
not  release  appellant  [the  surety].  If  he 
in  good  faith  desired  suit  upon  the  note, — 
which,  however,  would  have  availed  noth- 
ing, as  Deatherage  [the  principal  debtor] 
was  insolvent  when  the  note  was  given,  and 
continued  in  the  same  condition, — ^he  should 
have  prepared  a  notice  in  writing,  in  dupli- 
cate, and  delivered  it,  in  the  presence  of  a 
witness,  to  appellee  in  person.  Had  this 
course  been  pursued,  appellant  would  have 
been  in  a  position  to  rely  upon  the  defense 
given  by  the  statute." 

iMAloormann  v.  Vosa  (1907)  77  Ohio  St. 
270,  83  N.  £.  76.  It  is  stated  that  it  was 
neither  averred  nor  proved  that  the  hua- 
band  was  constituted  the  agent  of  the  wife 
to  accept  and  receive  for  her  this  notice, 
nor  was  it  claimed  that  he  was  constituted 
the  agent  of  the  surety  to  deliver  the  no- 
tice to  her.  At  the  time  of  communicating 
the  notice,  the  husband,  who  was  an  attor- 
ney, advised  his  wife  that  the  same  was 
not  a  notice  to  her,  and  that  she  need  pay 
no  attention  to  it  whatever. 

See  McCoy  v.  Lock  wood  (Ind.)  infra. 

i«  McCoy  V.  Lockwood,  (1880)  71  Ind. 
319.  A  statute  provided  that  the  written 
admission  of  a  party  which  states  the  time 
and  place  of  service  shall  be  proof  of  service. 
In  this  case  the  agreed  statement  of  facta 
contained  the  admission  of  the  creditor  Uiat 
the  surety  left  at  his  residence  at  a  stated 
time  in  the  hands  of  his  wife,  during  his 
temporary  absence  ft*om  home,  a  notice  in 
writing  forthwith  to  Institute  an  action 
upon  the  note.  It  was  stated  that  this 
was  a  legal  and  valid  service  upon  the  cred- 
itor of  the  notice  in  writing  referred  to. 
After  reciting  his  failure  to  make  objec- 
tions to  the  service,  it  was  further  stated 
that  he  must  be  taken  to  have  waived  any 
objection  to  such  notice  either  as  to  its 
sufficiency  or  to  the  manner  of  its  service. 
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tice  after  action  has  accrued  requiring 
the  "person  having  such  right  of  action" 
to  bring  suit  within  a  stated  time,  a 
notice  served  upon  the  clerk  of  the 
trustees  of  a  bank  to  whom  the  note  is 
payable  is  not  sufficient,  although  the 
clerk  communicated  it  to  one  of  the 
trustees.*®* 

A  notice  to  the  treasurer  of  a  board 
of  school  trustees,  by  the  surety  on  a 
note  payable  to  the  trustees,  is  not  suflS- 
cient  to  discharge  the  surety,  although 
the  treasurer's  duties  are  to  loan  mon- 
eys, collect  and  safely  keep  funds,  and 
discharge  other  duties,  if  the  board  of 
trustees  exercises  a  supervisory  power 
over  him.i«7 

Notice  to  a  sheriff  to  proceed  in  the 
collection  of  a  note  given  in  pa>Tnent  of 
a  fine  does  not  discharge  the  surety 
where  the  sheriff  has  no  authority  to 
enforce  obligations   to   the  county.^*' 

Several  ereditom. 

A  service  of  the  notice  on  one  of  two 
payees  of  a  note  is  insufficient,  and  the 
surety  is  not  released  by  the  failure  to 

IM  Adams  v.  Roane  (1847)  7  Ark.  360. 
It  is  stated  that  the  record  did  not  contain 
any  information  as  to  how  far  the  clerk 
was  authorized  to  waive  or  control  the 
rights  of  the  trustees,  and  the  court  was 
not  at  liberty  to  take  judicial  notice  of 
any  such  power.  It  is  further  stated  that, 
since  the  note  was  made  payable  to  the 
trustees,  the  clerk  cannot  be  said  to  have 
the  right  of  action;  that  a  notice  to  him, 
although  communicated  to  one  of  the  trus- 
tees, cannot  be  said  to  be  a  service  upon 
the  trustee  in  accordance  with  the  statute. 

187  Trustees  of  Schools  v.  Southard 
(1889)  31  lU.  App.  359.  The  transaction 
in  which  the  note  was  given  for  borrowed 
money  was  had  with  the  treasurer.  After 
reviewing  the  duties  of  the  treasurer  and 
the  supervisory  power  'Exercised  by  the 
board  of  trustees  over  such  official,  the 
court  states  that  these  are  matters  of  pub- 
lic law  of  which  all  persons  must  take  no- 
tice; that  the  surety  should  have  given 
notice  to  each  agent  of  the  public  who  had 
the  right  or  duty  under  the  law  to  direct 
the  collection  of  the  note, — the  treasurer 
and  the  board  of  trustees. 

The  treasurer  cannot  be  regarded  as  the 
agent  of  the  board  of  trustees.     Ibid. 

188  Wilson  V.  White  (1907)  82  Ark.  407, 
102  S.  W.  201,  12  Ann.  Cas.  378. 

iw  Kelly  V.  Matthews  (1843)  6  Ark.  223. 
The  statute  is  not  set  out  in  this  opinion, 
but  in  the  subsequent  case  of  State  Bank 
y.  VVatkins  (1845)  6  Ark.  123,  the  statute 
in  this  state  is  set  out,  and  from  that 
opinion  it  appears  that  it  provides  that  any 
person  boimd  as  security  for  another  in  any 
bond,  bill,  or  note  for  the  payment  of 
money  or  delivery  of  property  may,  at  any 
time  after  action  has  accrued  thereon,  by 
a  notice  in  writing,  require  the  person  hav- 
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bring  sUit  within  the  time  designated  by 
statute;  the  notice  must  be  served  upon 
all  the  obligees  named  in  the  in- 
strument.^*® The  fact,  however,  that 
notice  has  been  served  upon  only  one  of 
several  administrators  of  a  deceased 
creditor's  estate  has  been  held  not  to 
render  it  invalid.*^® 

(f)  How  notice  may  he  served. 

Under  some  statutes  there  must  be 
personal  service  of  the  notice.*''^  Under 
a  statute  requiring  the  notice  in  writing 
to  be  **served  in  person,"  there  is  no 
service  of  notice  shown  as  required^ 
where  the  surety  claims  to  have  mailed 
a  letter  to  the  creditor,  which  the  cred- 
itor denies  receiving,  and  there  is  no 
testimony  showing  that  the  letter  was 
received  other  than  the  fact  of  mail- 
ing.*''* It  has  been  held  that  a  letter, 
although  received  by  the  creditor,  is  not 
sufficient."' 

It  is  not  necessary  that  an  officer  or 
third  person  give  the  notice;  the  surety 
may  himself  do  so ;  "*  nor  is  it  necessary 

ing  such  right  of  action  forthwith  to  com- 
mence suit. 

170  Baker  v.  Kellogg  (1876)  29  Ohio  St. 
663  (notice  held  insulficient  for  other  rea- 
sons, however). 

ni  Conway  v.  Campbell  (1889)  38  Mo. 
App.  473.  A  statute  providing  that  "the 
notice  required  above  shall  be  served  by 
delivering  a  copy  thereof  to  the  person  hav- 
ing the  right  of  action  on  the  instrument, 
or  leaving  a  copy  at  his  usual  place  of  abode 
with  some  person  of  the  family  over  the 
age  of  fifteen  years,"  was  held  to  require 
a  personal  service,  and  a  notice  sent 
through  the  mails,  although  it  may  have 
been  received  by  the  creditor,  would  not 
be  sufficient. 

In  a  statement  contained  in  the  opinion 
in  Sapington  v.  Jeffries  (1852)  15  Mo.  628, 
I  it  is  said  that  the  service  of  the  notice  is 
required  by  statute  to  be  on  the  person 
I  having  the  right  of  action  on  the  instru- 
ment personally,  or  by  leaving  a  copy  at 
his  usual  place  of  residence  with  some 
white  person  of  the  family  over  the  age  of 
fif-teen  years. 

na  Benge  v.  Eversole  (1915)  156  Ky.  131, 
160  S.  W.  911.  But  see  Weir  v.  Dicker, 
infra,  note  175. 

The  general  question  of  presumption  as 
to  receipt  of  communication  sent  through 
the  mail  is  discussed  in  the  note  to  Feder 
Silberberg  Co.  v.  McNeil,  49  L.R.A.(N.S.) 
458. 

"8  Conway  v.  Campbell  (Mo.)  supra, 
But   see   Weir  v.  Dicker,   infra,  note   175. 

n4Prather  v.  Phelps  (1883)  5  Ky.  L. 
Rep.  184  (Kentucky  statute  requires  serv- 
ice "in  person"). 

McCoy  V.  Lockwood  (1880)  71  Ind.  319, 
supra,  note  165. 
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that  such  a  notice  should  be  served  by 
an  officer  or  by  a  disinterested  party 
and  a  return  made.^'^^ 

The  service  of  one  of  duplicate  notices 
is  sufficient  under  a  statute  providing 
that  notice  shall  be  served  by  delivering 
a  "copjr^^  thereof  to  the  person  baving 
the  right  of  action  on  the  instrument.^^ 
In  fact;  it  has  been  held  not  necessary 
for  the  surety  to  retain  a  copy  of  the 
notice.^'^ 

Some  statutes  require  the  party  plead- 
ing the  notice  to  prove  service  of  notice 
by  two  witnesses.  Under  a  statute  so 
requiring,  it  is  necessary  that  the  re- 
quired number  of  witnesses  prove  the 
notice,  although  it  is  shonnm  by  the  prin- 
cipal debtor  that  the  creditor,  in  de- 
manding of  him  payment  of  the  note, 
stated  that  he  had  been  requested  to 
sue.^''^  But  it  has  been  held  that  a 
surety  may  be  relieved  in  a  proper  case 
by  virtue  of  the  equitable  rule,  although 
he  is  not  able  to  prove  his  notice  by  two 
witnesses.*'"* 

(g)   Waiver  O'f  effect  of  notice. 

The  notice  may  be  waived  or  revoked 
by  the  surety  after  it  has  been  given,  and 
if  it  has  been  waived  by  him  the  failure 
of  the  creditor  to  sue  does  not  release 
the    surety.      Asking    indulgence    after 


notice  to  sue  has  been  given  is  a  waiver 
or  revocation  of  the  notice,  provided  the 
time  at  whiok  the  surety  asked  the  in- 
dulgence was  before  the  expiration  of 
the  time  within  which  suit  must  be 
brought,  and  provided  the  indulgence  was 
asked  not  for  himself,  but  for  the  prin- 
cipal debtor.  ***  A  request  by  the  surety 
not  to  sue  before  he  has  been  released 
by  the  failure  of  the  creditor  to  sue  with- 
in the  required  time  after  a  notice  was 
given  by  the  surety  relieves  the  creditor 
of  the  obligation  to  sue.  *^* 

But  if  the  request  not  to  sue  is  made 
after  the  surety  is  released,  the  surety's 
liability  is  not  reinstated.  *^ 

But  it  has  been  held  where,  at  the  time 
of  serving  notice,  the  surety  requested  the 
creditor  to  see  the  debtor  before  suing 
and  induce  him  to  pay  a  part  of  or  aU 
the  money  if  possible,  that  a  written  no- 
tice to  the  creditor  that  he  need  not  sue, 
given  after  the  expiration  of  the  statutory 
period,  precludes  the  surety  from  taking 
advantage  of  the  notice  to  sue,  where  the 
notice  not  to  sue  was  treated  as  a  waiver 
of  the  notice  to  sue  by  both  parties.  *^ 

The  consent  by  the  surety  to  the  dis- 
missal of  the  suit  heQQxx  by  the  creditor 
operates  as  a  waiver  of  the  notice,  and 
the  surety  continues  bound  by  his  con- 
tract. *** 


176  Weir  v.  Dicker  (1889)  11  Ky.  L.  Rep. 
523.  In  this  case  a  letter  written  by  the 
attorney  for  the  surety,  and  purporting  to 
have  been  written  at  the  surety's  reqjuest, 
was  held  sufficient  notice,  the  receipt  of  the 
letter  and  the  time  it  was  received  being 
admitted.  See  Benge  v.  Eversole  (Ky.) 
supra. 

I'M  Sparks  v.  Munson  (1808)  76  Mo.  App. 
83. 

177  Lewis  V.  Warden  (1912)  168  Mo.  App. 
266,  148  8.  W.  166.  The  statute  provided 
that  the  notice  «haU  be  sensed  by  "deliver- 
ing a  copy  thereof  to  the  person  having 
the  rig^t  of  action  on  the  instrument.  It 
is  stated  that  there  is  nothing  in  this  sec- 
tion which  makes  it  necessary  that  the 
surety  shall  retain  a  eopy  of  the  notice 
served  on  the  payee;  such  a  notice  cannot 
be  likened  to  a  summons,  for  that  is  a 
court  record  and  contains  a  sherifTs  return. 
The  statute  goes  no  further  than  to  re- 
quire a  written  notice. 

178  Miller  v.  Childress  (1841)  2  Humph. 
(Tenn.)  320,  approved  in  Simpson  v.  State 
(1873)  6  Baxt.  (Tenn.)  440. 

In  a  note  to  Waterford  v.  Hensley  (1827) 
Mart.  &  Y.  (Tenn.)  276,  it  is  stated  to 
have  held  in  this  state  that  service  of  the 
notice  proved  by  one  witness  and  an  ac- 
knowledgment by  the  creditor  of  such  serv- 
ice proved  by  a  second  witness,  constitute 
a  substantial  compliance  with  the  statute. 

n»  Hancock  v.  Bryant  (1830)  2  Yerg. 
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(Tenn.)  476.  As  to  when  the  equitable 
rule  will  be  applied  in  Tennessee,  see  supra. 

1«0  Bailey  v.  New  (1859)  29  Ga.  214. 

181  Hotting  v.  Qeman  (1898)  20  Wash. 
116,  64  Pac.  936.  This  question  is  not 
squarely  decided  in  this  case.  The  reply 
of  the  creditor  to  the  defense  that  he  had 
failed  to  sue  upon  notice  was  that,  after 
the  notice  was  given,  the  surety  instructed 
him  not  to  sue  upon  the  note,  and  that  the 
surety  also  instructed  the  one  who  had  held 
the  note  for  collection  not  to  sue  upon  the 
note.  It  was  contended  that  this  reply  was 
insufficient  to  constitute  a  defense  or 
waiver  of  the  notice  pleaded  in  the  answer, 
but  the  court  determined  that  the  allega- 
tion was  sufficient  to  warrant  the  proof  as 
to  when  the  notice  not  to  sue  was  given. 
It  was  held  that  this  notice  not  to  sue  was 
given  before  the  surety  had  been  relieved 
by  a  failure  of  the  creditor  to  begin  suit, 
and  therefore  his  liability  was  continued. 

In  Gillilan  v.  Ludington  (1873)  6  W.  Va. 
128,  a  replication  setting  up  notice  by  the 
surety  not  to  sue  immediately  after  giving 
the  original  notice  was  sustained. 

18«  Medley  v.  Tandy  (1887)  85  Zy.  666,  4 
S.  W   308 

US  Simpson  v.  Blunt  (1868)  42  Mo.  642. 
After  the  expiration  of  two  years  the  surety 
again  gave  notice  to  sue,  and  on  this  notice 
suit  was  instituted. 

i8«Kittridge  v.  Stegnuer  (1896)  11  Wash. 
3,  39  Pac.  242. 
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The  insertion  in  the  notice  of  inf  ormsr 
tion  to  the  effect  that  the  principal  debtor 
had  made  an  assignment  to  an  assignee 
who  was  ''authorized  by  law  to  hear  and 
render  judgment  for  claims  of  creditors'' 
does  TiOt  nullify  the  requirement  that  suit 
be  eommeneed  forthwith.  ^^ 

As  to  waiver  of  the  benefits  of  the  stat- 
ute, see  inf  ra.  III.  b,  15. 

S»  Who  must  he  sued. 

Under  a  statute  authorizing  the  surety 
to  give  notice  in  writing  to  the  creditor, 
and  requiring  the  creditor  forthwith  to 
put  the  obligation  in  suit  without  express- 
ly specifying  against  whom  the  suit  is  to 
be  brought,  a  suit  against  the  surety 
alone  has  been  held  not  to  be  sufficient.  ^^ 
So,  under  a  statute  empowering  any  per- 
son bound  as  surety  for  another  for  the 
payment  of  money  or  the  performance  of 
any  other  contract,  after  a  right  of  ac- 
tion has  accrued  on  the  contract,  to  re- 
quire the  creditor  'to  sue  upon  the  same, 
or  to  permit  the  surety  to  commence  suit 
in  such  creditor's  name  and  at  the  sure- 
ty's cost,"  it  has  been  held  that,  even 
assuming  a  claim  filed  against  the  surety's 
estate  is  a  suit  within  the  meaning  of  this 
statute,  it  is  not  a  suit  against  the  prin- 
cipal, and  is  therefore  insufficient.  *•* 


But  under  a  similar  statute  requizing 
the  creditor,  upon  written  notice  after  the 
maturity  of  the  claim,  "forthwith  to  put 
the  bond,  bill,  or  note  ...  in  suit,'' 
without  specifying  against  whom  the  suit 
shall  be  brought,  it  has  been  held  not 
necessary  for  the  creditor  to  sue  the  debt- 
or; he  may  sue  the  smety  alone,  espe- 
cially where  another  section  of  the  statute 
provides  for  the  surety  obtaining  judg- 
ment against  the  debtor  at  the  same  time 
that  judgment  is  obtained  against  him; 
the  surety  cannot  therefore  insist  upon 
the  failure  of  the  creditor  to  sua  the  debt- 
or as  releasing  him  under  the  statute.  ^^ 

A  statutory  provision,  independent  of 
the  one  empowering  the  surety  by  notice 
to  require  the  creditor  to  sue,  providing 
that  persons  severally  liable  upon  the 
same  obligation  "may  all  or  any  of  them 
be  included  in  the  same  action  at  the 
option  of  the  plaintiff,"  has  be^i  held  to 
authorize  the  payee  of  a  note,  at  his  op- 
tion, to  bring  suit  against  a  surety  who 
had  given  him  notice  to  sue  the  maker 
and  sureties,  without  joining  the  maker 
and  other  sureties.  ** 

The  action  need  not  be  brought  against 
the  surety  giving  the  notice,  nor  a  non- 
resident cosurety,  if  it  is  brought  against 
the  principal.  *•* 


186  Hammond  v.  McHargue  (1913)  170 
Mo.  App.  497,  166  S.  W.  726. 

189  SUrling  v.  Buttles  (1826)  2  Oliio,  303. 
The  statute  is  not  set  out  in  the  opinion, 
but  the  substance  is  given  in  the  language 
of  the  court  as  above  stated.  In  coming 
to  the  conclusion  at  which  the  court  ar- 
rived, it  is  stated  that  the  object  of  the 
act  is  plainly  to  enable  sureties  to  compel 
a  creditor,  when  his  debt  is  due,  to  pursue 
the  principal  debtor  by  a  suit,  or  exonerate 
the  surety;  that  if,  upon  receiving  notice, 
it  would  be  sufficient  to  sue  the  surety 
alone,  the  object  of  the  law  would  be  evad- 
ed. Consequently,  a  separate  suit  against 
the  surety  without  any  suit  against  the 
principal-  was  held  not  a  compliance  with 
either  the  letter  or  spirit  of  the  law. 

It  seems  that  the  statute  was  subse- 
quently changed  so  that  the  creditor  might 
be  required  to  commence  his  action  against 
the  principal  debtor  on  such  note.  See  Iliff 
v.  Weymouth  (1883)  40  Ohio  St.  101;  Clark 
V.  Osborn  (1884)  41  Ohio  St.  28. 

A  statute  involved  in  Central  Bank  & 
T.  Co.  V.  Hill  (1913)  —  Tex  Civ.  App.  — , 
160  S.  W.  1099,  excused  a  suit  against  the 
principal  obligor  in  certain  cases.  A  case 
which  came  within  the  exception  was  held 
not  to  require  suit  against  the  principal 
obligor;  otherwise  the  suit  must  be  brought 
against  all  the  parties  to  whom  the  person 
making  the  request  stands  in  the  attitude 
of  surety,  under  a  statute  merely  requiring 
suit  to  be  instituted  forthwith  upon  the 
contract. 
L.R.A.1918C. 


187  Citizens  Bank  v.  Hickman  (1917)  — 
Iowa,  — ,  162  N.  W.  606. 

188  Scott  V.  Bradford  (1837)  6  Port. 
(Ala.)  443.  The  debtor  had  moved  from 
his  former  residence,  but  still  resided  in 
the  state,  and  the  place  of  his  residence 
was  known.  Another  statute  involved  in 
this  case  made  all  joint  obligations  joint 
and  several,  and  provided  for  suit  against 
one  or  more  of  the  obligors.  The  Alabama 
statute  was  subsequently  changed  so  that 
a  suit  against  the  debtor  was  required. 

189  Palmer  v.  Noe  (1916)  48  Okla.  450, 
160  Pac.  462.  See  supra,  III.  a,  for  com- 
plete discussion  of  Oklahoma  cases. 

190  Perry  v.  Barret  (1863)  18  Mo.  140. 
At  the  time  the  notice  was  given,  a  suit 
was  instituted  and  pending  against  all  the 
parties  liable  on  the  note.  A  cosurety  of 
the  surety  giving  the  notice  resided  out 
of  the  limits  of  tilie  state,  and  he  was  not 
served  with  process.  The  action  resulted 
in  a  judgment  against  the  principal  debtor 
and  a  return  upon  the  execution  of  nulla 
bona.  It  was  discontinued  as  to  the  surety 
giving  the  notice  and  as  to  the  cosurety 
who  was  not  served.  It  is  stated  that  it 
is  not  an  important  advantage  to  the  surety 
giving  the  notice  that  he  himself  should 
be  included  in  the  action  as  defendant,  and 
should  have  a  judgment  rendered  against 
him,  for,  in  the  action  brought  against  the 
other  parties,  the  creditor,  in  order  to  hold 
the  notifying  surety  bound,  must  proceed 
with  diligence  to  collect  the  mon^. 
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And  it  has  been  stated  tliat  a  swi 
agaiost  the  principal  debtor  and  the  ance* 
ties  other  than  the  one  giving  the  notiee 
is  a  sufficient  eompUanoe  with  a  demand 
to  proceed  against  such  parties.  ^^^ 

Where  the  creditor  is  excused  from 
suing  the  principal  for  some  reason  dis* 
cassed  in  TIL  b,  6,  infra,  it  is  the  theory 
of  some  courts  that  no  suit  need  be 
brought  even  against  t^e  surety;  that  the 
surety  can  pay  the  debi  without  suit^  and 
he  himself  proceed  against  the  prindipai 
debtor.  ^^ 

As  to  right  to  require  suit  against  prin* 
cipal  alone  under  equitable  luie^  see  su- 
pra. 
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4.  When  suit  mtist  he  hrotight. 

Some  statutory  provisions  fix  a  definite 
time  in  which  suit  must  be  brought  or  the 
surety  released.  Other  statutes  do  not  fix 
a  definite  time.  In  the  statutes  which  do 
not  &X.  a  definite  time,  the  requirements 
as  to  when  suit  must  be  brought  vary 
widely.  Some  require  the  suit  to  be 
brou^t  ''forthwith"  after  the  notice; 
others  at  the  first  term  of  court  after  the 
notice;  others  within  a  reasonable  time. 
These  various  provisions  will  be  discussed 
in  detail. 

Under  statutes  requiring  a  suit  to  be 
brought  within  a  ''reasonable  time"  or 


''within  a  reasonable  time  and  with  due 
diligence/'  the  question  of  what  amounts 
to  a  reasonable  time  cannot  be  answered 
in  any  general  way.  The  delay  may  be 
so  great  as  to  make  it  apparent  from  the 
miere  time  element  that  the  suit  was  not 
commenced  within  a  reasonable,  time.  A 
delay  of  fourteen  months  discharges  the 
surety.  *•*  A  delajr  of  three  years  dis- 
chcurges  the  surety.  ^^  An  action  brought 
after  sueh  a  delay  is  not  an  action 
brought  within  a  reasonable  time.  A  suit 
begun  after  a  delay  of  a  less  period  than 
these  has  been  held  not  to  have  been  begun 
in  a  reasonable  time.  ^^ 

A  delay  of  one  moxdih  after  notice  was 
given  hasibeen  held  not  to  be  unreason^ 
able,  so  that  the  direction  by  tiie  surety 
at  the  end  of  that  time,  not  to  sue,  re- 
lieved the  creditor  from  the  duty  to  sue, 
and  held  the  surety  without  a  new  con- 
sideration. ^^ 

The  time  element  is  frequently  com- 
bined with  other  elements.  From  these 
cases  no  general  rule  can  be  deduced. 
Examples  are  given  in  the  footnote.  ^^* 

A  question  has  also  arisen  where  it  ap- 
pears that  suit  was  promptly  begun  by 
the  creditor,  as  to  whether  it  was  begun 
in  the  right  court.  As  to  this  question, 
see  ni.  h,  6,  inf  nt. 

As  shown  in  III.  b,  1,  supra,  it  is  not 


Ml  Sullivan  v.  Dwyer  (1897)  —  Tex.  Civ. 
App.  — ,  42  S.  W.  356.  See  Central  Bank 
&,  T.  Co.  V.  Hill  (Tex.)  supra. 

iMRowe  V.  Buchtel   (1859)   13  Ind.  381. 

That  no  suit  need  be  brought  seems  to 
be  the  theory  of  Thompson  v.  Treller  (19^7) 
82  Ark.  247,  101  S.  W.  174. 

In  Conklin  v.  Conklin  (1876)  54  Ind.  289, 
where  there  was  a  delay  of  three  years  in- 
suing,  the  court  states  that  the  surety  can- 
not  complain  that  he  was  not  sued  sooner. 

iMKutledge  v.  Greenwood,  supra,  note 
18. 

iMRoot  V.  Dill  (1871)  38  Ind.  169.  The 
Indiana  statute  empowers  a  surety  to  re- 
quire by  notice  in  writing  the  creditor  or 
obligee  "forthwith  to  institute  an  action 
upon  the  contract,"  and  provides  that,  if 
the  action  is  not  brought  "within  a  rea- 
sonable time"  thereafter,  the  surety  shall 
be  discharged. 

iw  McCoy  V.  Lockwood  (1880)  71  Ind. 
319. 

It  is  stated  obiter  in  Conklin  v.  Conklin 
(Ind.)  supra,  that  a  delay  of  over  three 
years  discharges  the  surety,  but  as  the  priu- 
cipal  debtor  was  out  of  the  state  the  failure 
of  the  creditor  to  sue  was  held  excused.  It 
was  held  that  the  surety  could  not  under 
these  circumstances  complain  of  a  delay  of 
three  years. 

ISSA  finding  of  the  trial  courts  as  a  con- 
clusion of  law,  that  the  creditor,  a  Con- 
necticut corporation,  did  not  bring  its  suit, 
against  the  debtor,  a  resident  of  Ohio,  with- 
LJLA.1918C. 


in  a  reasonable  time  after  notice,  in  bring- 
ing St  three  months  and  six  days  from  the 
time  of  notice,  was  sustained  in  Meriden 
Silver  Plate  Co.  v.  Flory  (1886)  44  (Niie 
St.  430,  7  N.  £.  753.  The  sUtute  involved 
in  this  case  required  the  action  to  be  com- 
menced within  a  reasonable  time  after  the 
notice. 

197  Hotting  V.  Cleman  (1898)  20  Waalt* 
116,  54  Pac.  935.  The  statute  is  not  set 
out  in  this  case. 

^9  A  suit  brought  ten  months  after  the 
notice  was  served  does  not  show  such  dili- 
gence as  the  law  requires  in  bringing  a 
suit,  where  it  appears  that  a  term  of  court 
was  held  in  the  county  of  the  debtor's  resi- 
dence about  one  month  after  the  notice 
was  given,  and  court  was  held  in  the  county 
where  the  other  parties  reside  about  seven 
months  after  the  giving  of  the  notiee. 
Overturf  v.  Martin   (1851)    2  Ind.  507. 

The  jury  here  had  found  against  the 
creditor  on  all  issiaes  of  fact,  and  it  is 
stated  that  the  facts  fully  sustained  the 
iinding.  Whether  the  question  as  to  the 
suit  having  been  brought  in  a  reasonable 
time  was  left  to  the  jury  as  an  issue  of 
fact  does  not  appear.  It  is  stated  further 
that,  even  if  it  was  not  incumbent  on  the 
creditor  to  go  to  the  county  where  the 
principal  debtor  resided,  he  should  have  at 
least  brought  suit  at  the  next  succeed mg 
term  of  the  court  in  the  County  where  the 
remaining  parties  resided. 
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necessary,  to  the  release  of  a  surety  under 
the  ordinary  form  of  statute,  that  he  has 
heen  injured  by  the  delay  through  the  in- 
solvency  of  the  principal  debtor  or  the 
placing  of  his  property  beyond  the  readi 
of  process.  The  fact  that  the  property 
of  the  principal  debtor  has  been  taken  on 
execution  on  other  judgments,  or  has  been 
placed  beyond  the  reach  of  process  in 
some  other  way,  is  a  fact,  however,  that 
has  been  taken  into  consideration  in  de- 
termining what  is  a  reasonable  time  to 


sue. 
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The  fact  that  a  suit  was  brought  erro- 
neously and  dismissed  has  been  held  to 
be  no  evidence  of  diligence;  '^  but  it  has 
been  stated  that,  if  the  creditor  brought 
any  other  action,  which  for  any  cause 
f  aUed,  this  matter  might  be  shown  by  way 
of  replication.  ^^ 

Under  a  statute  requiring  suit  to  be 
brought  to  the  first  court  to  which  suit 
can  be  brought  after  the  receipt  of  the 
notice,  a  suit  is  brought  if  the  summons 
is  returnable  at  such  term,  although  there 
may  not  be  time  for  the  defendant  to  put 
in  his  plea  so  that  the  ease  may  stand 
for  trial  at  that  term.  *^  Some  statutes 
require  the  suit  to  be  brought  at  the  next 
term  of  court  after  the  notice  is  given.  *^ 
The  fact  that  the  principal  debtor  is  out 
of  the  state  excuses  the  creditor  from 
bringing  suit  to  the  first  term  of  court  to 
which  suit  could  be  brought  after  notice. 


as  required  by  statute;  according  to  the 
case  holding  to  this  theory,  the  surety 
may  at  once  pay  the  debt  and  follow  the 

EX'  -^  "'«-  "» -^^  -^ 

Under  statutes  prescribing  a  definite 
time  in  which  the  suit  must  be  brought, 
a  creditor  who  has  brought  his  suit  with- 
in the  required  time  is  not  guilty  of  such 
laches  as  will  discharge  a  surety  because, 
by  bringing  his  suit  at  one  city  in  which 
a  circuit  court  was  held,  the  summons 
was  returnable  one  week  later  than  it 
would  have  been  had  he  commenced  his 
suit  at  another  city  in  the  same  county, 
where  a  term  of  circuit  court  was  also 
held.  «w 

A  surety  has  been  held  not  released  on 
the  theory  that  there  was  no  prosecution 
with  due  diligence,  where  the  suit  was 
begun  two  days  after  the  notice  was 
served,  although  the  summons  was  made 
returnable  beyond  the  statutory  period 
for  the  beginning  of  the  suit;  but  it  ap- 
peared that  two  of  the  defendants  lived 
in  different  townships  from  that  of  the 
justice  before  whom  the  suit  was  brought, 
and  nothing  was  given  in  evidence  tend- 
ing to  show  that  the  creditor  had  caused 
the  return  day  of  the  summons  to  be  set 
for  a  time  later  than  was  necessary  for 
service  on  the  defendant,  and  the  return 
day  was  within  the  time  allowed  by 
law.  *^ 


iw  Under  a  statute  providing  the  surety 
may,  when  he  thinks  his  principal  is  likely 
to  become  insolvent  and  after  a  right  of 
action  has  accrued  on  the  contract  on  which 
he  is  surety,  give  notice  in  writing  to  the 
creditor  to  sue  on  the  contract,  and  pro- 
viding that,  unless  such  creditor  shall  "with- 
in a  reasonable  time  and  with  due  dili- 
gence commence  suit  thereon  and  prosecute 
the  same  to  final  judgment,  the  surety  shall 
be  discharged,"  a  surety  is  discharged  where 
the  creditor  failed  to  bring  suit  for  thirty- 
six  days  after  the  notice,  it  being  shown 
that  twenty-five  days  after  the  notice  the 
debtor  sold  property  belonging  to  him  and 
paid  judgments  which  were  liens  thereon, 
and  money  was  made  from  him  on  execu- 
tion. Miller  v.  Gray  (1889)  31  111.  App. 
453. 

800  A  suit  erroneously  begun  by  a  credi- 
tor and  subsequently  dismissed  cannot  be 
taken  into  consideration  in  determining  the 
diligence  used  by  the  creditor.  Overturf  v. 
Martin   (Ind.)   supra. 

801  Root  V.  Dill   (1871)   38  Ind.  169. 
•MGuttery   v.   Pickett    (1899)    126    Ala. 

434,  27  So,  840.  The  notice  was  given 
a  sufiicient  length  of  time  before  the  next 
term  of  court  to  begin  the  action,  and  serv- 
ice was  had  the  requisite  time  before  the 
term,  although  the  cause  could  not  stand 
for  trial  at  that  term.  The  creditor  de- 
layed about  a  month  after  notice. 
L.R.A.1918C. 


808  In  Weir  v.  Dicker  (1889)  11  Ky.  U 
Rep.  623,  a  surety  was  held  released  by 
the  failure  of  a  creditor  to  sue  at  the  next 
term  after  he  was  notified  by  the  surety 
that  he  must  sue,  although  the  notice  was 
given  only  three  days  before  the  term  com- 
menced. It  is  stated  that,  as  all  the  parties 
lived  in  the  county  and  within  3  miles  of 
the  courthouse,  three  days  were  ample  time 
in  which  to  sue. 

It  was  apparently  under  such  a  statute 
that  it  was  held  in  Gutzwilder  v.  Wagner 
(1881)  3  Ky.  L.  Rep.  470,  that  notice  by 
a  surety  to  the  obligee  to  sue  must  be 
given  in  time  to  enable  him  to  obtain  judg- 
ment at  the  next  term  of  court  after  the 
notice  was  given.  Only  an  abstract  of  this 
case  appears.  In  this  abstract  it  is  stated 
that  "notice  given  more  than  ten  days  be- 
fore the  beginning  of  the  term  was  not 
sufiicient  in  this  case."  What  is  meant 
by  this  statement  is  problematical. 

W4Hightower  v.  Ogletree  (1896)  114  Ala. 
94,  21  So.  934.  The  creditor  subsequently 
sued  the  surety  and  upon  the  debtor  coming 
into  the  state  joined  him  as  defendant  in 
the  action. 

•06Collum  V.  Fahrner  (1900)  83  Mo.  App. 
110. 

«>•  Patton  V.  Cooper  (1900)  84  Ho.  App. 
427. 
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But  if  the  suit  is  not  begun  within  the 
fltatutory  period,  the  surety  is  discharged, 
even  though  the  suit  is  not  begun  beoauae 
of  the  neglect  of  the  justice  whom  the 
creditor  ordered  to  bring  suit;  the  creditor 
must  not  only  direct  the  institution  of  the 
suit,  bat  must  see  that  it  is  aotually  com- 
menoed  within  the  time  fixed  by  stat- 
ute.*^ 

Hilicence  in  pnrsning. 

The  creditor  must  under  some  statutes 
proceed  ''with  due  diligence"  after  suit  is 
brougbti  "in  the  ordinary  course  of  law, 
to  judgment  and  execution."  Under  such 
a  statute  a  creditor  who  commences  suit 
upon  notice,  against  the  debtor  and  sure- 
ty, but  who,  upon  the  writ  against  the 
debtor,  which  has  been  sent  to  another 
county  where  the  debtor  resided,  not  being 
returned,  dismisses  his  suit  as  to  the  debt- 
or and  takes  judgment  against  the  surety 
alone,  has  not  proceeded  with  due  dili- 
gence. ^'  It  has  been  held  where  a  suit 
of  which  the  justices'  court  has  concurrent 
jurisdiction  with  the  circuit  court  was 
brought  in  the  justices'  court,  which 
could  not  issue  a  summons  to  another 
county,  that  dismissing  the  suit  against 
the  debtor  was  not  proceeding  with  due 
diligence,  and  the  surety  was  dis- 
charged.*** 

But  under  a  statute  requiring  the  cred- 
itor to  use  due  diligence  in  prosecuting 


suit  ''to  judgment,  and  by  execution,"  a 
creditor  who  has  obtained  judgment  in  a 
reasonable  time  is  not  guilty  of  laches  re- 
lieving the  surety,  wh^e  upon  demand 
the  clerk  refused  to  issue  execution  upon 
the  belief  that  he  was  prohibited  from  so 
doing  by  a  stay  law,  whereupon  the  cred- 
itor sought  the  interposition  of  a  court  to 
eompel  the  issuance  of  the  execution  and 
was  refused  relief.  '^^ 

It  is  stated  generally  in  one  case  that 
a  statute  requiring  a  creditor  to  sue  and 
to  prosecute  his  suit  with  due  diligence  to 
judgment  and  by  execution,  upon  receiv- 
ing notice  from  the  surety  to  sue,  "does 
not  require  the  creditor  to  pursue  the 
principal's  estate  in  equity,  to  impeach 
alleged  fraudulent  conveyances,  or  to  sub- 
ject an  equity  of  the  principal  to  the  pay- 
ment of  his  debt,  or,  in  a  word,  to  exhaust 
his  remedies  against  the  principal  before 
he  can  have  satisfaction  out  of  the  estate 
of  the  surety."  «" 

S,  Where  Buit  must  'be  hrought, 

A  question  has  been  raised  in  a  suit 
which  was  begun  promptly  by  the  creditor 
after  receiving  notice,  as  to  whether  he 
had  a  choice  of  courts  where  more  than 
one  court  was  available.  It  has  been  held 
to  be  the  duty  of  the  creditor  to  bring  the 
suit  in  the  court  the  term  of  which  is 
thereafter  first  to  convene.**^     On  the 


M^In  German  Americaa  Bank  v.  Den- 
mire  (1882)  68  Iowa,  137,  12  N.  W.  237, 
the  surety  had  attempted  to  bring  suit 
himself  without  requesting  the  holder  of 
the  note  to  do  so.  But  subsequently,  on 
advice  of  counsel,  he  served  the  creditor 
with  the  statutory  notice  and  at  the  same 
time  wrote  the  justice  before  whom  the 
suit  was  to  be  brought  not  to  bring  suit 
in  his  behalf.  It  was  urged  that  the  surety, 
by  writing  the  justice  not  to  bring  suit  in 
his  behalf,  prevented  the  justice  from  obey- 
ing the  direction  given  by  the  creditor  to 
begin  suit;  but  this  contention  was  denied. 

«w  Peters  v.  Linensehmidt  (1874)  68  Mo. 
464.  It  is  stated  to  have  been  the  duty 
of  the  creditor  under  the  above  circum- 
stances, upon  his  failure  to  obtain  service 
on  the  principal  debtor  at  the  first  term, 
to  take  an  alias  summons  returnable  to  the 
second  term,  and  then,  under  the  provisions 
of  a  statute,  if  service  was  not  had  on 
the  debtor,  the  creditor  would  have  been 
entitled  to  judgment  against  the  surety 
unless  the  surety  consented  to  a  further 
delay. 

See  Patton  v.  Cooper  (1900)  84  Mo.  App. 
427,  supra,  note  206. 

MBSisk  v«  Rosenberger  (1884)  82  Mo. 
46.  It  is  stated  that  the  plaintiff  knew 
at  the  time  suit  was  begun  in  the  justices' 
court  that  the  principal  debtor  resided  out 
of  the  county;  that  by  suing  him  in  the 
L.R.A.J918C. 


justices'  court  he  chose  not  to  sue  the 
principal  debtor  at  all.  It  is  further  stated 
that  the  creditor,  having  at  his  election 
two  tribunals  in  his  county  equally  con- 
venient and  remedial  to  himself,  one  of 
which  would  enable  him  to  protect  the 
surety  as  contemplated  by  the  statute,  and 
the  other  would  not,  should,  upon  the  plain- 
est principles  of  fair  dealing  and  equity, 
have  selected  the  forum  which  would  en- 
able him  to  respect  the  notice  given  him 
by  the  surety  and  execute  the  object  of 
the  statute. 

A  similar  holding  appears  in  Hardy  v. 
Worthen   (1893)  63  Mo.  App.  680. 

«io  Harrison  v.  Price  (1874)  25  Gratt. 
(Va.)    663. 

«ii  Craft  V.  Dodd  (1860)  16  Ittd.  380. 
The  creditor  began  his  suit  immediately 
after  notice,  but  not  in  the  court  the  term 
of  which  commenced  at  the  earliest  day. 
An  answer  setting  up  this  fact  was  held 
to  make  a  prima  facie  defense  for  the 
surety,  against  which  a  demurrer  was  not 
good,  although  the  surety  did  not  allege 
that  he  suffered  any  injury  from  the  suit 
having  been  thus  b^un. 

See  Overturf  v.  Martin  supra^  note  198. 

See  Sisk  v.  Rosenberger  (1884)  ^2  Mo. 
46,  supra,  note  209. 

See  Collum  v.  Fahrner  (1899)  83  Mo. 
App.  110,  supra,  note  206. 
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contrary,  the  creditor  has  been  held  to 
have  a  discretion  as  to  the  court  in  which 
to  bring  suit  under  such  circumstances.  •** 
Where  the  principal  debtor  resides  in 
a  county  other  than  that  of  the  residence 
of  the  creditor  and  surety,  and  a  notice 
to  sue  is  given  by  the  surety,  the  failure 
of  the  creditor  to  begin  a  suit  in  the 
county  of  the  residence  of  the  principal 
debtor,  where  a  term  of  court  in  which 
the  cause  could  be  prosecuted  was  then  in 
session,  has  been  held  to  be  a  failure  to 
proceed  within  a  reasonable  time,  although 
the  creditor  began  his  action  in  the  county 
of  his  residence  and  that  of  the  surety 


within  two  days  from  the  service  of  the 
notice,  but  the  term  of  the  court  in  snch 
county  was  not  held  until  a  little  over  two 
months  after  the  notice  was  served.  *^' 

0.  Sxouaes  far  failure  to  9ue, 

The  creditor  cannot  be  compelled  to  go 
out  of  the  state  to  sue  the  debtor;  conse- 
quently, his  failure  to  sue  upon  notice  by 
the  surety  is  excused  where  the  debtor  is 
absent  from  the  state.  '**  This  rule  has 
been  followed  where  the  debtor  is  absent 
from  the  state  and  has  left  no  available 
property  in  the  state.  ■*•  It  has  been  held 
that  the  creditor  is  excused  from  joining 


suin  Robertson  v.  Angle  (1903)  —  Tex. 
Civ.  App.  — ,  76  S.  W.  317,  where  there 
were  two  courts  with  jurisdiction  of  the 
cause,  it  is  stated  that  the  creditor  had  the 
right  to  select  the  court  in  which  to  bring 
her  suit.  She  brought  it  in  the  district 
court,  the  term  of  which  did  not  begin 
for  three  months  after  suit  was  brought, 
while  a  term  of  the  county  court  began 
about  ten  days  after  notice  was  given.  A 
statute  required  ten  days*  service  before 
the  first  day  of  the  term  in  order  to  com- 
pel the  defendant  to  plead  at  the  return 
day.  The  court  concluded  that  the  credi- 
tor used  due  diligence  in  employing  attor- 
neys and  beginning  the  suit.  The  decision 
in  this  case,  however,  denying  relief  to 
the  surety,  seems  to  rest  largely  upon  the 
fact  that  the  debtor  was  insolvent  at  the 
time  of  notice,  and  it  was  held  that,  this 
being  true,   suit   was  not   necessary. 

awHamrick  v.  Barnett  (1891)  1  Ind. 
App.  1,  27  N.  E.  106. 

«i4Rowe  V.  Buchtel  (1869)  13  Ind.  381. 
The  creditor  here  failed  to  sue  at  the  first 
term  of  court  after  receiving  notice,  but 
at  the  second  term  thereafter  he  sued  the 
•surety.  The  surety  defended  on  the  ground 
that  he  himself  had  not  been  sued  at  the 
Urst  term  after  the  notice;  but  this  was 
held  not  a  valid  defense,  it  being  stated  that 
the  notice  to  sue  did  not  operate  as  a 
requirement  to  sue  the  surety. 

Conklin  v.  Conklin  (1876)  64  Ind.  289. 
The  Indiana  statute  required  merely  that 
action  be  brought  on  the  instrument.  It 
is  stated  in  Rowe  v.  Buchtel,  that  the 
debtor  left  no  property  and  never  had  any 
administrator  in  the  state.  Nothing  is 
said  about  property  in  Conklin  v.  Conklin, 
where  the  rule  was  applied  nevertheless  A 
further  reason  is  advanced  in  the  Conklin 
Case  for  the  rule;  that  is,  that,  where  the 
common  law  prevails  unmodified  by  stat- 
ute, a  judgment  against  one  of  several  joint 
debtors  merges  the  cause  of  action,  and  the 
others  cannot  be  afterwards  sued,  and  there- 
fore if  the  creditor  were  to  follow  his  prin- 
cipal into  another  jurisdiction  and  there 
obtain  a  several  judgment  against  him,  the 
judgment  might  bar  an  action  against  the 
surety,  though  the  principal  were  utterly 
insolvent  and  the  judgment  never  paid. 

Bostwick  V.  Nor  walk  Nat.  Bank  (1895) 
L.R.A.1918C. 


13  Ohio  C.  0.  675,  6  Ohio  C.  D.  682.  Suit 
was  brought  against  the  surety,  but  when 
does  not  appear. 

The  answer  of  a  surety  to  an  action 
against  him  on  a  joint  and  several  note, 
that  the  principal  debtor  had  died  leaving 
an  ample  estate  for  the  payment  of  all 
debts,  and  that  he  had  given  the  holder  of 
the  note  notice  in  writing  to  forthwith  insti- 
tute an  action  upon  the  note,  and  that 
the  holder  failed  to  institute  the  action, 
is  bad,  since,  conceding,  without  deciding, 
that  a  creditor  may  be  required  to  pursue 
the  estate  of  a  deceased  principal  in  order 
to  preserve  the  liability  of  the  siU'ety,  he 
cannot  be  required  to  go  out  of  the  state 
to  sue  the  principal.  The  answer,  not 
having  made  it  appear  where  the  principal 
debtor  had  died,  or  where  the  estate  was 
situated,  is  therefore  bad,  there  being  held 
to  be  no  presumption  that  he  died  within 
the  state,  nor  that  his  estate  or  any  part 
of  it  was  situated  in  the  state.  Whittlesey 
V.  Heberer  (1874)  48  Ind.  260. 

It  was  proved  in  Conklin  v.  Conklin  (Ind.) 
supra,  that  when  the  notice  was  served  on 
the  creditor  he  said  to  the  person  serving 
it,  "Tell  Newton  that  will  be  all  right." 
This  statement  was  urged  as  an  estoppel, 
but  the  court,  stating  that  it  did  not  appear 
that  the  surety  did  anything  or  parted  with 
anything  or  in  any  manner  changed  hia 
situation  in  consequence  of  the  message 
thus  sent  to  him,  said  that  there  were  none 
of  the  elements  of  estoppel;  that  by  this 
message  the  creditor  meant  to  give  the 
surety  to  understand  that  he  would  comply 
with  the  notice  by  bringing  suit,  but,  as 
he  was  not  bound  to  bring  aif  action  out 
of  the  state,  the  message  did  not  bind  him 
to  do  it. 

As  to  necessity  of  suing  a  nonresident 
surety,  see  Perry  v.  Barret  (1863)  18  Mo. 
140,  supra,  note  190. 

«» Thompson  v.  Treller  (1907)  82  Ark, 
247,  101  S.  W.  174.  The  Arkansas  stat- 
ute set  out  in  Sims  v.  Everett,  ante,  7, 
is  apparently  not  the  full  statute  relating 
to  this  matter.  In  Hall  v.  Equitable  Surety- 
Co.  (1917)  126  Ark.  535,  191  S.  W.  32,  it 
appears  that  the  creditor  is  required  to 
commence  suit  against  'Hhe  principal  debtor 
and  other  party  liable." 
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the  debtor  if  he  did  not  know^  nor  oould 
have  known  in  the  exercise  o£  due  dili- 
gence, that  the  debtor  resided  within  the 
state. «" 

It  was  urged  in  one  case  in  which  the 
creditor  as  well  as  the  principal  debtor 
was  a  nonresident  of  the  state  in  which 
the  contract  was  entered  into,  and  the 
law  of  which  governed  the  same,  that  the 
rule  excusing  suit  because  of  nonresidence 
did  not  apply;  this  contention  was  de- 
nied. The  court  stated :  "We  do  not  per- 
ceive that  the  residence  of  the  plaintiff 
[creditor]  has  any  tiling  to  do  with  the 
question.  The  contracts  were  Indiana 
contracts  and  governed  by  the  Indiana 
law,  wherever  the  parties  to  them  might 
reside."  Accordingly,  the  surety  was  held 
not  discharged  by  failure  of  the  creditor 
to  sue  where  the  principal  debtor  was  a 
nonresident.  *" 

A  plea  of  a  surety  setting  up  a  £s- 
charge  because  of  the  failure  of  the  cred- 
itor to  sue  after  notice,  which  -  admitted 
the  death  of  the  debtor  and  failed  to  show 
that  it  did  not  occur  so  soon  after  the 
service  of  the  notice  as  to  prevent  the 
bringing  of  an  action,  and  also  failed  to 
show  that  the  debtor  left  in  the  county  or 
state  any  estate  on  which  administration 
had  been  or  could  be  granted^  has  been 
held  bad  as  a  defense  to  an  action  against 
the  surety.  •*• 

It  has  been  held  that  the  creditor  is 
not  compelled  to  go  to  a  distant  county 


in  the  state  to  sue  the  debtor,  even  under 
a  statute  requiring  suit  against  the  prin- 
cipal debtor  and  the  surety,  but  that  he 
may  sue  the  surety  alone  in  the  county 
where  he  and  the  surety  reside.  *" 

But  under  a  statute  which  gives  the 
creditor  the  option  to  bring  suit  himself 
or  permit  the  surety  to  do  so,  the  fact  of 
nonresidence  at  the  time  of  notice  is  no 
exeuse  for  the  failure  of  the  creditor 
eitiier  to  bring  suit  or  permit  the  surety 
to  do  so. "® 

The  nonresidence  of  the  creditor  does 
not  exeuse  him  from  complying  with  the 
requirements  of  the  statute.^  But  if 
the  debtor  is  a  nonresident,  the  creditor 
is  excused  from  suing  him,  although  the 
creditor  is  a  nonresident.  *** 

The  fact  that  the  debtor  is  out  of  the 
state  excuses  the  creditor  from  bringing 
suit  at  the  first  term  of  court  after  notice 
is  served.  **• 

The  disturbed  condition  of  Missouri 
during  the  year  1861  is  no  excuse  for  the 
creditor  not  bringing  suit  within  the  re- 
quired time  after  service  of  notice  upoui 
him  by  the  surety,  where  it  appears  that 
a  court  of  common  pleas  in  a-  county  in 
which  he  could  have  sued  was  open  to* 
him.*** 

Xnsatlreaay  •i  dalitor. 

Under  the  ordinary  statute  the  suit 
must  be  brought  whether  the  debtor  is 
solvent  or  insolvent ;  •••  it  is  the  privi- 
lege of  the  surety  to  require  suit  to  be 


A  surety  is  not  relieved  by  the  failure 
of  the  creditor  to  bring  suit  on  the  obli- 
gation within  the  stated  time  after  notice 
is  served,  where  the  principal  debtor  is  a 
nonresident  of  the  state,  and  the  notice 
requires  merely  that  suit  be  commenced 
against  the  principal  debtor.  Phillips  v. 
Riley  (1858)  27  Mo.  386.  The  action  here 
was  begun,  after  the  expiration  of  the  stat- 
utory period,  against  the  principal  and 
surety,  but  was  discontinued  as  to  the  non- 
resident principal  debtor. 

The  sureties  on  an  attachment  bond  can- 
not require  the  obligee  therein  to  begin 
Buit  where  the  principals  on  the  bond  were 
nonresidents,  and  it  is  not  made  to  appear 
that  they  had  any  property  in  the  state 
liable  to  attachment.  Seattle  Crockery  Co. 
V.  Haley  (1893)  6  Wash.  302,  36  Am.  St. 
Rep.  166,  33  Pac.  650. 

See  Rowe  v.  Buchtel  and  Conklin  v. 
Conklin,  supra,  note  214. 

«MCox  V.  Jeffries  (1898)  73  Mo.  App. 
412.  The  creditor  sued  in  the  justices' 
court  on  a  note  the  amount  of  which  gave 
the  circuit  court  concurrent  jurisdiction. 

•"Conklin  v.  Conklin  (1876)  64  Ind. 
289.  The  creditor  was  a  resident  of  Iowa, 
the  principal  debtor  of  Illinois.  It  was 
urged  that  the  debtor  had  property  in  Illi- 
nois out  of  which  the  claims  could  have 
L.R.A.1918C. 


been  made.  In  answer  to  this  argument 
is  is  stated  that,  if  the  creditor  was  not 
bound  to  go  into  Illinois  to  sue  the  prin- 
cipal, it  was  not  material  whether  the  lat- 
ter had  property  in  that  state  or  not. 

«M  Franklin  v.  Franklin  (1880)  71  Ind. 
678. 

«w  Hughes  V.  Gordon  (1842)  7  Mo.  297. 
In  this  case  the  amoiuit  of  the  note  in 
suit  was  such  as  to  bring  it  exclusively 
within  the  jurisdiction  of  the  justice  of  the 
peace.  See  Sisk  v.  Rosenberg^er  (1884)  82 
Mo.  46,  where  the  amount  was  large  enough 
to  bring  it  within  the  jiuriadiction  of  the 
circuit  court. 

As  to  nonresident  eosurety,  see  Perry  v. 
Barret  (1853)  18  Mo.  140,  supra,  note  190. 

«20  Hay  ward  v.  FuUerton  (1888)  73  Iowa, 
371,  39  N.  W.  661. 

WiMeriden  SUver  Plate  Co.  v.  Flory 
(1886)  44  Ohio  St.  430,  7  N.  E.  763. 

888  See  Conklin  v.  Conklin  supra,  note 
217. 

2««See  Hightower  v.  Ogletree  (1896)  114 
Ala.  94,  21  So.  934,  supra,  note  204. 

See  Phillips  v.  Riley  (1858)  27  Mo.  386, 
supra,  note  215. 

«8*Cockrill  v.  McCurdy  (1863)  33  Mo. 
365. 

WfiReid  V.  Cox  (1840)  6  Blackf.  (Ind.) 
312,  approved  in  Overturf  v.  Martin  (1851) 
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brought  and  diligently  prosecuted  to  finai 
judgment,  that  the  ability  of  the  principal 
to  pay  may  be  tested.  ^® 

7.  AppUeahilitjf  in  ease  of  death  or  in- 
competency  of  principal  debtor, 

A  statute  empowering  the  surety  to 
give  notice  to  the  creditor  to  sue,  and 
providing  that  upon  the  failure  of  the 
creditor  to  comply  within  a  stated  time 
the  surety  shall  be  discharged,  has  been 
held  to  have  no  application  to  a  case  in 
which  the  principal  debtor  died  prior  to 
the  time  of  the  service  of  notice ;  **^  nor 
to  a  case  in  which  the  principal  debtor 
died  during  the  currency  of  the  thirty 
days  limited  for  the  institution  of  the 
suit.***  These  decisions  are  based  upon 
a  principle  that  makes  it  immaterial 
whether  or  not  a  personal  representative 
has  been  appointed.  *** 

But  it  has  been  held  that,  if  a  personal 
representative  of  the  deceased  debtor's 
estate  has  been  appointed,  the  statute  ap- 
plies, and  the  surety  is  released  by  fail- 
ure to  bring  suit  after  notice.  ^^ 


A  statute  empowering  the  surety  to  re- 
quire, by  notice  in  writing,  the  creditor 
forthwith  to  institute  a  suit  upon  the  con- 
tract, has  been  held  not  to  apply  in  the 
case  of  an  insane  principal  debtor  under 
guardianship.**^  The  court  argues  that 
it  is  clear  such  a  statute  contemplates  a 
principal  amenable  to  suit  forthwith , 
"while,  under  the  circumstances  of  this 
case,  the  law  would  not  have  permitted 
appellant  [the  creditor]  to  proceed  di- 
rectly against  the  principal,  but  it  would 
have  been  incumbent  upon  the  appellant 
to  file  a  claim  with  the  guardian,  and  in 
no  event  could  a  suit  have  been  brought 
unless  the  claim  had  been  disallowed  by 
the  guardian  or  disapproved  by  the  court, 
and  then  suit  would  have  to  be  against 
the  guardian,  and  not  against  the  prin- 
cipal." 

S.  Applicability  in  case  of  death  of 

surety. 

Such  statutes  as  are  under  discussion 
in  this  note  apply  where  the  surety  has 
died;  the  notice  required  by  statute  may 


2  Ind.  507^  Hamrick  v.  Barnett  (1891)  1 
Ind.  App.  1,  27  N.  E.  106;  Meriden  Silver 
Plate  Co.  v.  Flory  (1886)  44  Ohio  St.  430, 
7  N.  E.  763;  Central  Bank  &  T.  Co.  v.  Hill 
(1913)  —  Tex.  Civ.  App.  — ,  160  S.  W. 
1099. 

On  the  contrary,  it  has  been  held  that 
suit  need  not  be  brought  where  the  debtor 
is  insolvent  at  time  of  notice.  Robertson 
v.  Angle  (1903)  —  Tex.  Civ.  App.  — ,  76 
S.  W,  317.  The  court  relies  on  some  New 
York  cases  decided  under  the  equitable  rule 
discussed  supra.  Also  some  Texas  casea 
are  cited  which  deal  with  another  question. 
Apparently,  the  court  in  Bumpua  v.  Love- 
joy  (1917)  —  Tex.  Civ.  App.  — ,  196  S. 
W.  631,  was  of  the  opinion  that  insolvency 
of  the  principal  excused  suit. 

It  will  be  observed  by  reference  to  the 
discussion  of  the  equitable  rule  above  that 
a  release  under  that  rule  is  based  upon  the 
fact  that  the  principal  debtor  became  in- 
solvent after  notice,  so  that  insolvency  at 
the  time  of  notice,  under  that  rule,  ex- 
cused suit. 

M«Reid  v.  Cox  (1840)  6  Blackf.  (Ind.) 
312. 

W^Hickam  v.  Hollingsworth  (1853)  17 
Mo.  476.  In  the  course  of  the  opinion  it 
is  stated  that  it  may  often  turn  out  that 
more  than  thirty  days  (the  time  given  by 
the  statute  in  which  to  sue)  may  elapse 
after  the  death  of  the  obligor  before  ad- 
ministration is  granted  on  his  estate;  in 
such  case  notice  to  sue  given  a  few  days 
before  the  death  must  be  entirely  nuga- 
tory. 

The  general  question  of  the  effect  of 
failure  to  present  claim  against  the  estate 
of  a  deceased  or  bankrupt  principal,  to  re- 
lease surety,  is  discussed  in  the  note  to 
Yerxa  v.  Ruthruff,  26  L.R,A.(N.S.)  139. 
L.R.A.1918C. 


W8  Davis  V.  Gillilan- (1897)  71  Mo.  App, 
498. 

8»  In  Hickam  v.  Hollingsworth  (Mo.) 
supra,  it  is  stated  that  notice  to  present 
the  note  or  demand  against  the  estate  of 
the  decedent  **will  not  expedite  the  collec- 
tion if  given  within  ten  days  after  ad- 
ministration granted,  more  than  if  given 
ten  months  after.  The  law  allows  one 
year  after  administration  granted,  before 
there  can  be  any  compulsory  order  or  proc- 
ess against  the  administrator  to  pay  de- 
mands. .  .  .  Now  it  is  clear  that  the 
legislature  never  contemplated  forcing  the 
holder  of  such  claim  to  commence  his  suit 
against  the  administrators  in  the  county 
court  or  probate  court,  and  also  against 
the  other  parties  liable,  too.  in  these  courts, 
or  to  sue  the  administrator  in  one  court 
and  the  security  in  the  bond  or  note  in 
another  court." 

It  is  apparently  the  theory  of  National 
Bank  v.  Gilvin  (1913)  —  Tex.  Civ.  App. 
— ,  152  S.  W.  652,  that  a  creditor  is  not 
bound  to  file  his  claim  with  an  adminis- 
trator although  notified  to  do  so  by  the 
surety,  and  it  is  held  in  this  case  that,  even 
though  he  has  filed  his  claim,  "still  this 
step  did  not  in  law  impose  upon  him  any 
duty  of  active  diligence  in  obtaining  pay- 
ment of  said  claim^  for  the  law  imposes  the 
duty  of  activity  in  such  cases  upon  the  sure- 
ty rather  than  the  creditor."  There  were 
other  reasons,  however,  for  denying  relief 
to  the  surety  in  this  case.  See  infra,  note 
231. 

«30  Dailv  v.  Robinson  (1882)  86  Ind.  382. 

See  Whittlesey  v.  Heberer  (1874)  48  Ind. 
260,  supra,  note  214. 

s«i  National  Bank  v.  Gilvin  (Tex.)  supra. 
The  court  concludes,  however,  that,  eTen 
if  the  surety  had  statutory  authority  to 
require  by   notice  the  creditor  to  proceed 
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be  given  by  the  executor  •••  or  the  ad- 
ministrator.'^ And  it  may  be  given  ai- 
thoug'h  the  creditor  has  filed  the  notes  for 
allowance  in  the  probate  court.*^ 

P.  Rights  of  surety  after  suit  is  begun 

on  obligation. 

A  statute  authorising  the  giving  of  no- 
tice to  the  creditor,  and  requiring  him 
thereupon  to  sue  the  principal  debtor,  is 
not  available  to  a  surety  against  vrtiom, 
though  alone,  suit  has  already  been  begun 
by  the  creditor.  *•* 

The  surety  on  the  bond  of  an  assignee 
for  the  benefit  of  creditors  cannot,  after 
«uit  has  been  brought  against  him  to  se- 
cure the  amount  of  a  judgment  obtained 
against  the  assignee,  on  which  an  execu- 
tion has  been  issued  and  returned  nulla 
bona,  give  the  notice  required  by  a  stat- 
ute providing  that  a  surety,  co-obligor,  or 
eo-eontractor,  or  one  of  several  defendants 
to  a  judgment,  may,  by  notice  in  writing 
to  the  creditor,  require  him  to  sue  or  issue 
execution  within  a  stated  time  on  penalty 
of  releasing  the  person  so  giving  the  no- 
tice, as  sudi  statute  does  not  apply  to  a 
case  in  which  suit  has  been  brought  or  in 
which  execution  has  been  issued  against 
the  principal.  ••• 

Nor  is  a  surety  against  whom  a  jud^ 
ment  by  default  has  already  been  obtained 
in  an  action  on  the  note  against  both  prin- 
cipal and  surety,  but  in  which  process 
was  returned  not  found  as  to  the  prin- 
cipal debtor,  entitled  to  avail  himself  of 
such  a  statute.  *•* 

It  has  been  held,  however,  under  a  stat- 


ute giving  the  creditor  upon  whom  notice 
to  sue  has  been  served  the  right  to  bring 
the  action  himself  or  permit  the  surety 
to  do  so,  that,  where  a  note  is  signed  by 
two  debtors  and  a  surety,  and  suit  is  be> 
gun,  but  service  obtained  on  only  one  of 
the  debtors  and  the  surety,  and  there- 
after the  surety  serves  notice  upon  the 
holder  of  the  note  to  bring  suit  against 
all  the  makers  or  permit  him  to  do  so  in 
lus  own  name  and  at  his  own  expense, 
the  failure  of  the  holder  to  take  any  ac- 
tion in  this  regard  until  after  the  expira- 
tion of  the  time  allowed  by  statute 
releases  the  surety,  although  the  other 
debtor  afterwards  excepts  seirvice  and 
judgment  is  tak^i  against  him  at  the 
triAl»' 

And  it  has  been  held  that  the  filing  of 
notes  in  the  probate  court  does  not  pre- 
vent an  administrator  of  the  deceased 
surety  from  giving  the  notice  under  the 
statute. «»» 

The  equitable  remedy  is  not  available 
to  a  surety  after  judgment  has  been  taken 
on  the  obligation.  ^^ 

10,  Bights  of  a  surety  not  appearing 
as  such  on  the  instrument. 

It  is  quite  generally  held  that  statutes 
such  as  those  under  consideration  herein 
are  available  to  a  surety  whose  suretyship 
does  not  appear  on  the  instruinent,  as 
against  the  payee.  **<^  It  may  be  shown 
by  parol  against  the  payee  of  a  note  that 
a  person  who  has  signed  an  instrument  is 
in  fact  a  surety,  as  the  payee  is  presumed 
to  know  the  rdation  the  parties  sustain 


against  the  estate  of  an  inaane  principal 
under  gaardianship,  a  pleading  alleging 
such  notice  is  deficient  unless  it  goes  further 
and  av^B  that  the  notice  was  not  complied 
with.  The  decision  is  based  in  part,  also, 
upon  the  insufflciency  of  the  notice.  See 
supra,  note  229. 

snO'Howeil  v.  Kirk  (1890)  41  Mo.  App. 
£23.  ''Any  person"  as  used  in  such  stat- 
ute, it  is  stated,  must  be  liberally  con- 
strued to  include  the  executor  of  a  person 
bound  as  surety. 

See  supra,  note  148. 

»8  Hammond  v.  MeHargue  (1913)  170 
Mo.   App.  497,  156  S.  W.   725. 

«*  Taylor  ▼.  Taylor  (1917)  —  AU,  — , 
76  So.  912. 

The  notice  in  Cummins  ▼.  Garretson 
(1854)  15  Ark.  132,  and  Thompson  ▼.  Robin- 
eon  (1879)  34  Ark.  44,  was  served  after 
suit  had  been  begun  against  the  sureties, 
Imt  no  point  was  raised  as  to  this;  the 
notice  was  held  insufficient  to  require  suit. 

«*  National    Surety    Co.    v.    Arterbum 
(1901)    110  Ky.  832,  62  S.  W.  862. 

SM  Irwin  V.  Helgenberg  (1863)  21  Ind.  106. 
The  statute  inrolved  in  this  case  provided 
that,  upon  notice  after  maturity,  the  credi-£.  753. 
L.R.A.3918C. 


tor  shall  '*bring  his  action  upon  such  eon- 
tract  and  prosecute  the  same  to  judgment." 
It  is  not  stated  against  whom  the  action 
is  to  be  brought. 

S87  Shenandoah  Nat.  Bank  v.  Ayres 
(1893)  87  Iowa,  626,  54  N.  W.  367. 

W8  Hammond  v.  MeHargue  (1913)  170 
Mo.  App.  497,  156  S.  W.  725.  Apparently 
the  notes  were  filed  in  the  proceedings  for 
settlement  of  the  estate  of  the  deceased 
surety,  although  this  is  not  clear.  The  argu- 
ment of  the  creditor  was  that  she  had  a 
-right  to  proceed  against  the  signers  of  the 
note  singly  or  jointly  as  she  thought  proper, 
and  as  die  had  already  begun  suit  by  filing 
the  note  for  allowance  in  the  probate  court, 
she  could  not  be  required  to  proceed  other- 
wise. In  answer  to  this  defense  the  court 
states:  **We  think  the  point  not  well 
taken.  That  right  was  not  intended  to 
permit  hcrr  to  destroy  the  right  of  a  surety 
to  give  the  statutory  notice  to  sue." 

S89See  McNeilly  v.  Cooksey  (1878)  2  Lea 
(Tenn.)    39,  supra,  note  55. 

MOHamrick  v.  Bamett  (1890)  1  lad. 
App.  1,  27  N.  S.  106;  Meriden  Silver  Plate 
Co.  V.  Flory   (1886)   44  Ohio  St.  430,  7  N. 
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to  each  other;  ^^  this  is  held  to  be  no 
violation  of  the  rule  that  a  written  in- 
strament  cannot  be  varied  by  parol  evi- 
dence, since  it  does  not  affect  the  terms 
of  the  contract,  but  establishes  a  collater- 
al fact  merely.  •**  And  such  a  showing 
may  be  made  at  law  npon  a  sealed  instra- 
ment  where  the  statute  has  put  sealed  in- 
struments upon  the  footing  of  commercial 
paper.  **• 

There  is,  however,  some  authority  to 
the  effect  that  these  statutes  are  not  avail- 
able to  a  surety  not  appearing  on  the  in- 
strument as  such.  The  judgment  of  a 
lower  Federal  court,  to  the  effect  that 
sureties  who  jointly  and  severally,  with 
the  principal,  promise  to  pay,  and  thereby 
admit  themselves  as  principsils  in  a  joint 
and  several  sealed  note,  cannot  set  up 
their  suretyship  so  as  to  be  relieved  upon 
failure  of  the  creditor  to  sue  upon  notice, 
was  affirmed  upon  appeal  to  the  United 
States  Supreme  Court  by  an  equally  di- 
vided court.***  And  it  has  been  stated 
generally  that,  in  order  to  sustain  a  plea 
by  a  surety  that  he  was  released  by  fail- 
ure of  the  creditor  to  sue  upon  notice,  **it 
must  appear  on  the  face  of  the  note  that 
he  signed  it  as  security."  **^ 

Where  the  suretyslup  does  not  appear 
on  the  face  of  the  instrument, — the  surety 
having  signed  the  note  apparently  as 
maker  though  he  might  be  only  an  accom- 
modation maker,  and  in  consequence  only 
a  surety, — and  the  note  passes  into  the 
hands  of  a  bona  fide  holder  without  no- 
tice of  the  suretyship,  the  surety  cannot 
require  such  bona  fide  holder  to  sue.  •** 


On  the  contrary,  it  has  been  held  that 
notice  may  be  given  against  a  bona  fide 
assignee  of  the  note  without  notice  of  the 
suretyship.  •*'' 

Where  the  suretyship  does  appear  on 
the  face  of  the  instrument,  the  surety  can 
require  an  assignee  of  the  note  to  sue 
upon  penalty  of  releasing  the  surety  for 
failure.  **® 

11,  What  contracts  are  witltin  tJie 
operation  of  this  rule. 

A  bond  securing  the  payment  of  a 
stated  sum  of  money  by  one  who  has 
been  awarded  the  privilege  of  public 
weigher  is  a  bond  single  for  the  payment 
of  money,  and  not  conditioned  ''to  secure 
the  performance  of  his  trusts  or  the  duty 
of  his  office,"  nor  ''for  the  performance 
of  a  covenant  or  agreement  for  the  pay- 
ment of  money  or  delivery  of  property," 
within  the  meaning  of  a  statute  .excluding 
such  obligations  &om  the  operation  of  a 
statute  relieving  the  surety  in  case  the 
creditor  fails  to  sue  upon  notice.  Hence, 
the  failure  to  sue  after  notice,  by  a  surety 
on  such  bond  relieves  the  surety.  '*' 

An  ind^nnity  bond  given  by  a  build- 
ing contractor  has  been  held  to  be  within 
the  meaning  of  a  statute  providing  that 
any  person  bound  aa  a  surety  upon  any 
contract  for  the  payment  of  money  or  the 
performance  of  any  act,  when  the  right 
of  action  has  accrued,  may  require  by 
notice  in  writing  the  creditor  or  obligee 
forthwith  to  institute  suit  upon  such  con- 
tract. ^^ 

But  an  indemnity  bond  given  to  a  sore- 


«"Ward  V.  Stout  (1878)  32  lU.  399; 
Piper  V.  Newcomer  (18ft8)  26  Iowa,  221; 
Coats  V.  Swindle  (1874)  55  Mo.  31)  Baker 
V.  Kellogg  (1876)  29  Ohio  St  668;  Fowler 
V.  Alexander   (1870)   1  Heisk   (Tenn.)   425. 

It  is  stated  in  Truftteea  of  Sehools  v. 
Southard  (1889)  31  111.  App.  359,  that 
whether  notice  of  the  fact  of  suretyship 
existed  or  not  cannot  affect  the  question. 

««Ward  V.   Stout    (IlL)    supra. 

MA  Smith  V.  Clofton   (1873)  48  Miss.  66. 

»*4  Ellis  V.  Jones  (1843)  1  How.  (U.  S.) 
197,  11  L.  ed.  100. 

«« Payne  v.  Webster  (1857)  19  lU.  103. 
The  action  was  apparently  by  an  assignee  of 
the  note.  Moreover,  the  statement  in  the 
text  is  apparently  obiter,  as  it  seems  the 
Buretyship  did  appear  on  the  face  of  the 
instrument;  at  least,  a  decision  of  the  trial 
court  sustaining  a  demxurer  to  the  plea 
and  rendering  judgment  against  the  surety 
was  reversed  by  the  supreme  court. 

aWRich  V.  Warren  (1910)  135  Ga.  394, 
69  S.  E.  573.  See  Payne  v.  Webster  (lU.) 
supra* 

««The  case  of  McCoy  v.  Lockwood 
(1880)  71  Ind.  319,  is  very  obscure  on  this 
point.  The  note  involved  here  was  a  joint 
L.R.A.1918C. 


and  several  npte  of  the  debtor  and  his  sure- 
ty, apparently  without  any   indication   of 
I  suretyship  on  the  face  of  the  note.    At  any 
I  rate  it  is  stated  that  the  holder,  to  whom 
I  the  notice  was  given,  took  the  note  in  good 
I  faith  without  any  knowledge  of  the  surety- 
'  ship,  but  that  after  he  purchased  the  note 
I  and  before  its  maturity  he  was  informed 
by  the  surety  that  he  was  only  surety  on 
said  note.     The  case  was  decided  without 
any  reference  to  the  fact  that  the  holder 
of  the  note,  to  whom  the  notice  had  been 
given,  was  an  assignee,  but  on  rehearing  it 
was   objected   that   the    surety   could   not, 
after  ipaturity  of  the  note,  avail  himself  of 
the  remedy  as  to  notice  against  a  holder 
who    was    an    assignee.      Without    directly 
discussing  the   relationship  thus  sustained 
by  the  holder,  the  court  concludes  that  the 
surety  was  released  by  the  holder's  failure 
to  sue  as  required  in  the  notice. 

•*•  Payne  v.  Webster,  see  comment  Bupra» 
note  245. 

849  Mont iQello    v.    Cohn    (1886)    48    Ark. 
254.  3  S.  W.  30. 

woprescott  Kat.  Bank  v.  Head  (1907)  U 
Ariz.  213,  90  Pac.  328,  21  Ann.  Cas.  990. 
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ty  company  whieh  signed  an  employee's 
fidelity  bond,  to  protect  it  against  loss  on 
such  fidelity  bond,  the  indemnity  bond 
not  being  agned  by  the  employee  nor  by 
the  indemnitors  as  sureties,  is  not  within 
the  operation  of  the  statute  giving  any 
person  bound  as  surety  for  another  on 
any  bond,  bill,  or  note  for  the  payment 
of  m<»iey  or  the  delivery  of  property  the 
right  to  notify  the  creditor  to  commence 
snit  against  the  principal  debtor,  and  dis- 
ehaiging  such  surety  if  the  suit  is  not 
begun,  since  the  statute  is  applicable  only 
in  cases  where  there  is  a  principal  debtor 
or  obligor  and  a  surety.  A  contract  of 
indemnity  is  held  distinguishable  from  a 
contract  of  guaranty  or  suretyship  in  that 
a  contract  of  indemnitv  is  an  original  and 
independent  contract.  "^^ 

A  bond  given  by  an  agent  for  the  faith- 
ful perfoimanee  of  his  duties  and  the 
paymenta  by  him  of  aU  mcmeys  received 
does  not  come  within  the  statute.  ^' 

It  has  been  said  that  such  a  statute 
does  not  refer  to  obligations  given  for 
public  use.'^'  Hence  bonds  given  for 
school  xaofneys  to  a  county  for  the  use 
of  one  of  its  school  townships  are  held 
not  to  come  within  the  provisions  of  a 
statute  relating  to  sureties  giving  notice 
and  being  released  by  failure  of  tihe  cred- 
itor to  sue  within  the  stated  time.  It 
is  stated  that  no  person  has  any  special 
interest  in  the  collection  of  such  a  bond, 
and  one  who  beoooDaes  a  surety  must  hold 
himself  ready  to  pay  it  if  the  principal 
fails;  that  he  will  not  be  discharged  on 
account  of  the  neglect  of  public  offi- 
cers. *^  So  a  bond  executed  to  a  county 
for  the  use  and  ben^t  of  a  fund  derived 
from  the  sale  of  swamp  land  in  that 


comity  is  not  within  the  meaning  of  the 
statute.  «** 

A  bond  given  to  a  eommissioner  upon 
a  judicial  sale  is  not  within  the  meaning 
of  such  a  statute.  ^®  The  statute  is  held 
to  have  no  reference  to  statutory  bonds, 
such  as  forthcoming  bonds  taken  in  the 
progress  of  judicial  proceedings.  ^^ 

A  statute  providing  for  notice  by  and 
release  of  a  surety  on  bonds,  bills,  and 
notes  for  the  direct  payment  of  money  or 
property  does  not  apply  to  a  contract 
for  the  sale  and  delivery  of  personal 
property;  hence  the  surety  on  such  a  con- 
tract is  not  entitled  thereunder  to  give 
the  stipulated  notice  and  to  be  released 
upon  failure  of  creditor  to  sue.  *•* 

A  statute  providing  for  the  release  of 
sureties  upon  ^'contracts  for  the  payment 
of  money,  or  the  performance  of  any 
other  contract  in  writing,''  by  the  failure 
of  the  creditor  to  sue  upon  notice  after 
a  right  of  action  has  accrued  on  the  con- 
tract, has  been  held  not  to  refer  to  a 
contract  of  suretyship  arising  from  a  con- 
veyance of  mortgaged  premises  and  the 
assumption  of  the  mortgage  debt  by  the 
grantee,  so  that  the  grantors  thereby  be- 
come sureties  as  between  themselves  for 
the  debt,  since  the  statute  refers  to  con- 
tracts in  writing  binding  sureties,  and 
not  to  contracts  of  suretyship  arising 
by  implication.  ••• 

Where,  upon  the  dissolution  of  a  part- 
nership, one  partner  is  to  collect  the  as- 
sets of  the  &rm  and  pay  its  debts,  and 
the  other  is  to  pay  his  share  of  any  defi^ 
cits,  the  latter  cannot,  by  paying  a  cred- 
itor of  the  firm  one  half  of  the  amount 
of  a  firm  note,  make  himself  a  surety 
as  to  such  creditor,  so  that  a  faihire  of 


MlHoll  V.  EquiUUe  Burety  Co.  (1917) 
126  Ark.  535,  lUl  S.  W.  32. 

tts  .£tna  Ins.  Co.  v.  Monaghan  (1866)  38 
Mo.  432. 

But  a  bond  guaranteeing  the  faithful 
performance  of  Qie  contract  of  a  machine 
agent  by  him  was  treated,  m  Davis  Sowing 
Maeh.  Co.  v.  McGinnis  (1868)  45  Iowa,  538, 
as  being  witikiti  the  eontracts  covered  by  a 
statute  authorizing  the  sureties  for  another 
for  tike  payment  of  money  or  the  perform- 
ABce  of  any  other  contract  in  writing  to 
give  notice  to  the  creditor  to  sue  thereon; 
but  there  is  no  discussion. 

«u  Cedar  County  v.  Johnson  (1872)  50 
Mo.  225;  Jasper  Ck>unty  v.  Shanks  (1875) 
61  Mo.  322;  Johnson  County  v.  Gilkeson 
(1879)  70  Mo.  645. 

Official  bonds  or  securities  held  as  col- 
lateral are  stated,  in  First  Nat.  Bank  t. 
Pomesley  (1888)  99  N.  C.  631,  6  S.  E.  797, 
to  be  excepted  from  the  operation  of  the 
Korth  Carolina  act. 

M4  Cedar  County  v.  Johnson  (1872)  flO 
L.R.A.1918C. 


Mo.  225;  Johnson  Oounty  v.  Qilkeson 
(1879)  70  Mo.  645. 

S56  Jasper  County  v.  Shanks  (1875)  61 
Mo.  332. 

»«  Davis  V.  Saead  (1880)  33  Gratt.  (Ya.) 
705.  The  theory  of  the  court  is  that  the 
commissioner  is  not  a  creditor  within  the 
meaning  of  this  statute;  another  ground, 
not  within  the  scope  of  the  present  note,  is 
given  for  the  decision  in  this  case,  so  that 
it  does  not  rest  entirely  upon  the  fact  that 
the  bond  given  to  a  commissioner  is  not 
within  the  terms  of  the  statute. 

««Hobb8  V,  Taylor  (1912)  11  Ga.  App. 
579,  75  S.  E.  906. 

See  Carr  v.  Sutton  (1912)  70  W.  Va. 
417,  74  S.  £.  239,  Ann.  Cas.  1913E,  453, 
supra,  note  74. 

»«  Taylor  v.  Beck  (1851)  13  lU.  376. 

«WFish  V.  Glover  (1894)  164  111.  86,  39 
X.  £.  1081.  But  see  BusBell  v.  Weinberg 
(1877)  2  Abb.  N.  a  (If.  Y.)  422,  supra,  note 
73. 
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the  creditor  thereafter  to  sue  for  the 
balance  of  the  note  releases  such  part- 
ner. ^^^  It  is  stated  that,  to  entitle  a 
party  to  proceed  under  the  statutes  re- 
lating to  notice,  he  must  have  been  a 
surety  at  the  inception  of  the  contract. 

The  indorser  of  a  note  is  not  a  security 
within  the  meaning  of  such  a  statute, 
and  is  not  relieved  by  failure  of  the  cred- 
itor to  sue  after  notice.  ^^  By  the  ex- 
press terms  of  some  statutes,  the  rights 
of  a  surety  under  such  a  statute  have 
been  extended  to  indorsers.*** 

It  has  been  held  that  a  statute  em- 
powering a  person  bound  as  surety  ''in 
a  written  instrument  for  the  payment  of 
money,"  to  give  notice  to  the  creditor  to 
sue,  requiring  him  to  commence  an  ac- 
tion on  such  instrument  forthwith 
against  the  principal  debtor,  is  not  avail- 
able to  a  surety  unless  he  appears  upon 
the  same  instrument  upon  which  the 
principal  debtor  is  liable.  Accordingly, 
one  who  has  given  a  separate  writing 
guaranteeing  generally  the  payment  of 
any  note  or  notes  which  the  obligee 
therein  may  discount  for  and  on  behalf 
of  a  certain  named  company  was  held 
not  entitled  to  the  benefits  of  the  statute, 
where  there  was  no  express  provision  in 
either  the  note  or  the  guaranty  incorpo- 
rating or  enacting  into  it  the  other.  •^ 

12>  Effect  of  discharge  of  one  surety 
upon  cosureties. 

The  courts  are  not  agreed  as  to 
whether  the  discharge  of  one  surety  upon 
failure  of  the  creditor  to  sue  after  no- 
tice by  such  surety,  as  required  by  stat- 
ute, discharges  another  surety  or  sure- 
ties.   One  line  of  authorities  holds  that 


other  sureties  are  not  released.  This  ia 
held  under  a  statute  providing  that  any 
person  bound  as  security  for  another 
may,  after  action  has  accraed  on  the 
obligation,  require  the  person  having 
such  right  of  action  to  begin  suit,  and 
if  he  fails  to  do  so  ''such  surety  shall 
be  exonerated  from  liability  to  the  per- 
son notified;"***  and  under  a  statute 
providing  that,  in  case  the  creditor  fails 
to  commence  suit,  "the  surety  shall  be 
discharged;'"^  likewise  under  a  statute 
empowering  "any  surety"  to  give  the  no- 
tice, and  providing  that  in  ease  of  the 
failure  of  the  creditor  to  bring  suit  as 
required  "the  surety  who  shall  have  given 
such  notice  shall  be  discharged  from  lia- 
bility, and  the  creditor  shall  be  barred 
from  all  recovery  against  him."***  It 
has  been  contended  that  the  discharge  of 
one  surety  must  work  a  discharge  of  the 
other  because  the  claim  for  contribution 
which  the  latter,  in  ease  of  payment  of 
the  debt  by  him,  had  against  the  former 
by  virtue  of  the  original  obligation,  is 
thereby  destroyed;  but  this  contention  is 
denied  in  the  face  of  the  statute  which 
was  involved  in  this  case.*** 

A  surety  having  been  released  by  the 
failure  of  the  creditor  to  sue  after  no- 
tice is  not  liable  for  contribution  to  his 
cosurety  who  has  paid  the  debt.  ^^ 

Under  a  statute  providing  that,  "when 
any  person  or  persons  shall  hereafter 
become  bound  as  security  or  securities, 
...  it  shall  ...  be  lawful  .  .  . 
[under  certain  stated  circumstances]  to 
require  .  .  .  creditor  or  creditors  to 
put  the  bond,  bill,  or  note  ...  in 
suit,"  and  providing  further  that,  upon 
failure  of  creditor  to  comply  with  the 


MOFenaler  v.  Prather  (1873)  43  Ind.  119. 

But  see  Colgrove  v.  Tallman  (1876)  67 
N.  Y.  »6,  23  Am.  Rep.  90,  supra,  note  72. 

Ml  Clark  V.  Barrett  (1853)  19  Mo.  39. 
The  Missouri  statute  authorizes  "any  per- 
son bound  as  security  for  another"  to  give 
the  notice.  Freligh  v.  Ames  (1860)  31  Mo. 
263;  Faulkner  v.  Faulkner  (1880)  73  Mo. 
327;  Boatmen's  Sav.  Bank  v.  Johnson 
(1887)  24  Mo.  App.  316. 

That  an  indorser  is  not  a  surety  within 
the  meaning  of  the  equitable  rule,  see 
supra,  note  77. 

The  general  question  of  the  release  of  an 
indorser  of  a  note  by  failure  to  enforce  the 
liability  of  the  maker  is  discussed  in  the 
note  to  Rogers  v,  Detroit  Sav.  Bank,  18 
L.R.A.(N.S.)  530. 

aw  Williams  v.  J.  Ogg  &  K.  Lumber  Co. 
(1906)  42  Tex.  Civ.  App.  558,  94  S.  W.  420; 
Central  Bank  &  T.  Co.  v.  Hill  (1913)  —  Tex. 
Civ.  App.  — ,  160  S.  W.  1099. 

2S8  Morrison     v.     Equitable     Nat.     Bank 
(1809)  9  Ohio  S.  &  C.  P.  Dec.  31,  6  Ohio  N. 
P.  7. 
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See  Fensler  v.  Prather  (1873)  43  Ind.  119, 
supra,  note  260. 

««♦  Wilson  v.  Tebbetts  (1874)  29  Ark.  579, 
21  Am.  Rep.  165.  A  statute  in  this  juris- 
diction made  all  contracts  joint  and  several. 

««  Trustees  of  Schools  v.  Southard  (1889) 
31  DL  App.  359;  Cochran  v.  Orr  (1884)  94 
Ind.  433. 

In  Martin  v.  Orr  (1884)  96  Ind.  491,  it  ia 
held  that  one  surety  is  not  released  by  the 
delay  of  the  creditor  in  taking  out  execu' 
tion,  by  a  notice  given  by  another  surety  to 
forthwith  institute  an  action  upon  the  note, 
since  this  notice  cannot  operate  in  favor  of 
a  surety  other  than  the  one  giving  the  no- 
tice. 

In  Casson  v.  Rasback  (1890)  36  111.  App. 
40,  it  is  held  that  the  release  of  one  of  the 
sureties  who  had  attempted  to  give  notice, 
from  his  obligation  as  surety,  would  not  re- 
lease otlier  sureties. 

•««Ramey  v.  Purvis  (1860)  38  Miss.  499. 

««7  Letcher  v.  Yantis  (1836)  3  Dana 
(Ky.)  160. 
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request  ''of  saett  seeority  or  seeurities/' 
the  ereditor  shall  forfeit  his  rights 
against  such  ^^aecurity  or  securities/'  a 
failure  of  the  ereditor  in  a  joint  obliga- 
tion to  sue  upon  request  from  three  of 
four  securities  has  been  held  to  release 
the  fourth. «» 

Another  theory  is  that,  in  the  ease  of 
joint  suretyship,  each  surety  is  bound 
only  for  a  ratable  portion  of  the  debt; 
that  this  liability  cannot  be  increased, 
and  that  the  release  of  one  surety  by  the 
failure  of  the  creditor  to  sue  after  no- 
tice from  him  does  not  release  the  re- 
maining sureties,  but  leaves  them  still 
bound,  but  for  the  ratable  portion  of  the 
debt  only.  ^ 

13.  Duty  to  attach  debtor's  property. 

It  has  been  held  that  the  surety  can- 
not impose  upon  the  creditor  the  duty  of 
attaching  property  of  the  debtor,  even 
by  offering  to  procure  a  bond  for  the 
attachment."**  A  surety  who  has  re- 
quested the  creditor  to  attach  property 
of  the  debtor  is  not  released  by  the  fail- 
ure of  the  creditor  to  do  so,  where  the 
surety  has  not  shown  that  there  were 
legal  grounds  for  suing^  out  the  attach- 
ment. *^ 

14.  AvailahiUty  of  the  release  as  a  de- 
fense at  law. 

As  shown  in  n.  b,  1,  supra,  the  ma- 


jority of  courts  hold  the  defense  arising 
from  failure  to  sue  under  the  equitable 
rule  a  defense  at  law.  It  has  been  ar- 
gued that  the  failure  of  a  creditor  to 
sue  upon  notice  as  required  by  statute 
is  available  to  the  surety  as  a  defense 
only  in  equity;  that  it  is  not  a  defense 
in  an  action  at  law  upon  the  instru- 
ment; this  contention  has  been  denied, 
as  it  clearly  should  have  been.*'"  Nor 
is  this  holding  changed  by  a  statutory 
provision  that  all  persons  signing  an 
obligation  are  considered  as  principals, 
and  no  one  of  them  can  aver  or  show  at 
law  that  he  is  security  only,  where  the 
instrument  sued  on  shows  him  to  be  a 
surety.  "^  That  the  release  is  a  defense 
at  law  has  been  held  in  case  of  sealed 
instruments  when  such  instruments  are 
by  statute  put  upon  the  footing  of  com- 
mercial paper.  *^* 

15.  Waiver » 

Stipulations  given  at  the  time  of  ex- 
ecuting the  instrument,  and  contained 
in  the  obligation  or  elsewhere,  have  been 
urged  as  depriving  the  surety  of  his 
right  to  give  notice  under  such  a  stat- 
ute. It  has  been  held  that  a  surety  who 
has  given  consent  for  a  valuable  consid- 
eration that  the  holder  of  the  instrument 
on  which  he  is  surety  may  grant  any  ex- 
tension thereon  which  he  deems  proper 


Wright  V.  Stockton  (1834)  5  Leigh 
(Va.)  153.  It  is  here  stated  by  the  court 
that,  if  the  statute  were  taken  literally,  it 
would  seem  to  require  that,  where  there  are 
more  sureties  than  one,  all  should  join  in  the 
requisition,  but  that  this  construction  would 
in  a  great  measure  defeat  the  remedy  in- 
tended to  be  provided  for  by  the  statute,  and 
would  put  it  in  the  power  of  one,  where 
there  were  many  sureties,  to  prevent  the 
notice  by  refusing  to  join.  It  is  further 
stated  that  the  common-law  principle  at- 
taching to  all  joint  obligations  is  that  the 
discharge  of  one  obligor  is  the  discharge  of 
all,  and  that  the  act  of  the  creditor,  in  re- 
fusing to  sue  upon  a  request  of  three  of  the 
sureties,  discharges  those  giving  the  notice, 
and  their  discharge,  under  the  operation  of 
the  common -law  principle,  discharges  all 
sureties.  Again  it  is  stated  that  the  re- 
lease of  three  of  the  sureties  changes  the 
situation  of  the  fourth  one  in  that  he  has 
no  further  right  to  call  on  his  cosurety  for 
contribution. 

M»Routon  T.  Lacy  (1858)  17  Ho.  399.  In 
this  ease  there  were  two  sureties;  one  of 
them  having  been  released  by  the  failure  of 
the  creditor  to  sue,  the  other  was  held  liable 
to  pay  one  half  the  demand. 

S70  Robertson  v.  Ansrle  (1903)  —  Tez. 
Civ.  App.  — ,  76  S.  W.  317. 

See  also  II.  b,  6,  supra,  as  to  failure  to 
enforce  securities. 
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171  Thompson  v.  Robinson  (1879)  34  Ark. 
44. 

There  was  held  to  be  no  security  available 
to  the  creditor  in  Bumpus  v.  Lovejoy  (1917) 
—  Tex.  Civ.  App.  — ,  196  8.  W.  631;  hence 
the  objection  of  the  surety  that  he  was  re- 
leased by  failure  to  levy  on  the  security  was 
held  unavailing. 

«w  State  Bank  v.  Watkins  (1845)  6  Ark. 
123;  Hempstead  v.  Watkins  (1845)  6  Ark. 
317,  42  Am.  Dec  696. 

t78  state  Bank  v.  Watkins  (1846)  6  Ark. 
123.  This  case  does  not  contain  any  ex- 
tended discussion  of  this  point.  The  defense 
that  the  surety  was  relieved  was  demurred 
to  on  the  ground  that  under  the  statute  all 
persons  signing  an  obligation  are  considered 
principals,  and  no  one  of  them  can  aver  or 
show  at  law  that  he  is  security  only.  The 
court  states  that  the  instrument  itself  pur- 
ports to  have  been  executed  by  defendant  as 
security;  that  he  is  jointly  and  severally 
bound  with  his  principal  and  cosecurity  to 
the  full  extent  for  the  payment  of  the  note 
sued  upon,  unless  discharged  by  some  act  or 
omission  on  the  part  of  the  payee  to  the 
prejudice  of  the  security;  that  the  bank,  by 
failing  to  bring  suit  within  thirty  days  after 
service  of  notice,  discharged  the  surety  from 
liability  to  it. 

m  Smith  v.  Clopton  (1873)  48  Miss.  66. 
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is  not  released  by  the  failure  of  the  hold- 
er to  sue  upon  notice.*'* 

But  a  stipulation  contained  in  a  joint 
and  several  note,  that  ''the  makers  and 
indorsers  severally  waive  presentment 
for  payment,  protest,  and  notice  of  pro- 
test, and  the  bringing  of  suit  at  the  first 
term  of  court  upon  nonpayment  of  this 
note  after  maturity,  and  also  consent 
that  time  of  payment  may  be  extend- 
ed without  notice  thereof,"  is  a  waiver 
of  the  defense  provided  by  such  a  stat- 
ute.«''« 

The  mere  waiver  in  a  note  of  grace, 


protest,  notice,  and  pireseiitation  for  pay- 
ment, however,  has  been  held  not  to  be 
a  waiver  of  the  right  of  the  surety  to 
give  notice  under  the  statute.*^ 

And  a  provision  in  a  note  that  '^na 
extension  of  the  time  of  payment  with  or 
without  our  knowledge,  by  the  receipt  of 
interest  or  otherwise,  shall  release  us, 
or  either  of  us,  from  the  obligation  of 
payment,"  has  been  stated  not  to  be  a 
perpetual  waiver  of  a  right  given  by  the 
statute  to  the  surety  to  demand  an  ef- 
fort at  collection  by  the  payee  for  the 
protection  of  the  surety.*^' 


*75  Armour  Fertilizer  Works  v.  Bond 
(1913)  139  Ga.  246,  77  S.  E.  22.  The  exten-  ' 
sion  in  this  case  was  granted  in  a  writing 
apparently  executed  on  the  same  date  as  the 
note,  which  immediately  followed  the  signa- 
ture of  the  principal  maker  and  contained 
the  following  stipuation:  "For  value  re- 
ceived the  undersigned,  jointly  and  several- 
ly, hereby  guarantee  the  payment  of  the 
within  note  at  maturity,  and  waive  demand, 
protest,  and  notice  of  nonpayment  thereof, 
and  consent  that  the  holder  may  grant  any 
extension  on  within  note  that  he  deems 
proper."  It  is  stated  that  the  surety  is 
bound  by  the  written  stipulation  in  which 
he  consents  to  «ny  extension  of  time,  and 
he  cannot  afterwards  at  will  revoke  the 


written  consent  which  he  has  given,  direct- 
ly, or  by  implication,  as  by  giving  the  notice 
to  sue  immediately.  At  the  time  of  extend- 
ing credit  to  the  principal  debtor  the  holder 
of  the  instrument  had  the  right  to  protect 
himself  against  such  a  defense,  and  he,  by 
securing  for  a  valuable  consideration  the 
consent  of  the  surety  to  an  extension,  has 
secured  to  himself  complete  protection 
against  the  plea  of  the  surety  based  upon 
the  failure  to  sue  after  notice. 

we  Nay  lor  v.  Anderson  (1915)  —  Tex.  Civ. 
App.  — ,  178  S.  W.  620. 

arj  Central  Bank  &  T,  Co.  v.  Hill  (1913) 
—  Tex.  Civ.  App.  — ,  160  S.  W.  1099. 

«78  Trustees  of  Schools  v.  Southard  (1889) 
31  111.  App.  359.  W.  A.  E. 


UiLINOIS    8UPKEME    COURT. 

FRANK  PASKEWIE,  by  Guardian, 

V. 

EAST   ST.   LOUIS   &   SUBURBAN   RAIL- 
WAY COMPANY.  Appt. 

(281  III.  386,  117  N.  E.  1036.) 

Infant   —   Judgment    —    right   of    next 
friend  to  satisfy. 

1.  The  next  friend  of  an  infant  is  not 
authorized  to  receive  satisfaction  of  a 
judgment  in  favor  of  the  infant  where,  by 
statute,  none  but  a  legally  qualified  guard- 
ian is  authorized  to  receive  and  take  charge 
of  the  property  or  estate  of  a  minor. 

For  other  cases,  see  Infants,  III,  in  Dig. 
1-52  V.  8. 

Sarac  —  satisfaction  by  attorney. 

2.  An  attorney  employed  by  a  next  friend 
of  an  Infant  has  no  authority  to  receive 
pavment  and  enter  satisfaction  of  a  judg- 
ment recovered  for  the  infant. 

For  other   cases,   see  Attorneys,  II,   h,   in 
Dig.  1-52  y.  8. 

Same  —  satisfaction  by  father. 

8.  A  father  cannot,   solely  by  reason  of 

Note.  —  As  to  right  of  next  friend  to  re- 
ceive payment  of,  and  satisfy,  judgment  in 
behalf  of  infant,  see  annotation  following 
this  case,  post,  55. 
L.R.A.1918C. 


his  parental  lelation  to  his  child,  receive 
payment  and  enter  satisfaction  of  a  judg- 
ment recovered  in  favor  of  the  child. 
For  other  cases,  see  Parent  and  Child,  I.  in 
Dig.  1-52  ^^  8. 

Pleading  —  payment  to  infant  —  suffi- 
ciency. 

4.  A  plea  of  payment  to  plaintiff  of  a 
judgment  in  favor  of  an  infant  is  good, 
since  its  effect  is  that  the  payment  was 
made  to  the  guardian. 

For  other  cases,  see  Pleading,  III.  d,  in  Dig. 
1-52  N.  8. 

Interest  —  infant's  Judgment  ^  want  of 

guardian. 

5.  That  no  guardian  had  been  appointed 
for  an  infant  in  whose  favor  a  judgment 
had  been  entered  will  not  prevent  the  ac- 
crual of  interest  on  the  judgment. 

For  other  cases,  see  Interest,  I.  d,  in  Dig. 
1-52  N.  8. 

(December  19,  1917.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Court,  Fourth  District, 
affirming  a  judgment  of  the  Circuit  Court 
for  Madison  County  in  plaintiff'^  favor  in 
an  action  upon  a  judgment  recovered  by 
plaintiff  against  defendant.  Keversed. 
The  fact^  are  stated  in  the  opinion. 
Messrs.  ^iViUiamson,  Bnraroagba,  A 
Ryder  for  appellant. 
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Mmsts.  Hlles  Sb  Stanpscm;  for  appellee: 

An  attorney  of  record  representing  the 
next  friend  of  an  infant  plaintiff,  or  repre- 
senting the  infant  himself,  has  no  authority 
to  receive  the  money  in  settlement  of  a 
judgment  in  favor  of  suoh  infant  and 
eatisfv  it  of  reeord. 

Greenburg  v.  New  York  C.  k  H.  R.  R. 
Co.  210  N.  Y.  605,  104  N.  E.  931;  Heiter 
V.  Joline,  185  App.  Div.  13,  119  N.  Y.  Supp. 
819. 

The  next  friend  of  an  infant  plaintiff  has 
no  authority  to  receive  the  money  in  settle- 
ment of  a  judgment  in  favor  of  said  infant 
and  satisfy  it  of  record. 

Greenburg  v.  New  York  C.  &  H.  R.  R.  Co. 
supra;  Horowitz  v.  Independent  Western 
SUr  Order,  183  111.  App.  162;  22  Cyc.  704. 

The  father  of  an  infant  has  no  authority 
to  receive  the  money  in  settlement  of  a 
judgment  in  favor  of  said  infant  and  satisfy 
it  of  record. 

Perry  v.  Carmichael,  95  111.  510. 

A  lawfully  appointed  and  duly  qualified 
guardian  of  an  infant  is  the  only  person  who 
can  receive  the  money  in  settlement  of  a 
judgment  in  favor  of  said  infant  and  satisfy 
it  of  record. 

Greenburg  v.  New  York  C.  4;  H.  R.  R.  Co. ; 
Perry  v.  Carmichael;  and  Horowitz  v.  In- 
dependent Western  Star  Order, — supra. 

If  an  attempt  is  made  to  satisfy  a  judg- 
ment, but  the  attempt  shows  on  its  face  that 
it  is  not  regular,  and  is  not  done  under 
lawful  authority,  the  attempted  satisfac- 
tion need  not  be  set  aside  before  suit  can  be 
brought  on  said  judgment. 

Seymour  v.  Haines,  104  111.  657. 

The  fact  that  an  infant  has  no  guardian 
at  the  time  judgment  is  rendered  in  his 
favor  is  no  excuse  for  the  payment  by  the 
party  liable  on  said  judgment  to  a  party 
not  entitled  under  the  law  to  receive  it. 

Perry  v.  Carmichael,  95  111.  519;  Horo- 
witz V.  Independent  Western  Star  Order, 
183  111,  App.  162. 

A  plea  of  payment  in  an  action  upon  a 
record,  which  does  not  allege  satisfaction 
of  the  record,  is  bad  on  demurrer. 

1  Chitty,  PI.  10th  Am.  ed.  p.  485;  Pyle 
V.  Crebs,  112  111.  App.  480;  Harding  v.  Haw- 
kins,  141  m.  672,  33  Am.  St.  Rep.  347,  31 
N.  E.  307. 

Cooke,  J.,  delivered  the  opinion  of  tlio 
court: 

This  is  an  appeal  by  the  East  St.  Louis 
k  Suburban  Railway  Company  from  a  judg- 
ment of  the  appellate  court  for  the  fourth 
district,  affirming  a  judgment  of  the  circuit 
court  of  Madison  county  in  an  action  of 
L.R.A.1918C. 


debt  broi^t  hy  Frank  Paskewie,  a  minor,  by 
H.  C.  Gerke,  his  guardian,  and  comes  to  this 
court  upon  a  eertiiicate  of  importance. 

The  declaration  consists  of  one  count,  and 
alleges  that  Frank  Paskewie,  by  John  Paske- 
wie, his  next  friend,  on  August  10,  1914,  re- 
covered a  judgment  against  appellant  for 
$444  and  costs  in  the  St.  Clair  county  cir- 
cuit court;  that  the  same  remains  in  full 
force;  ahd  that  appellant  has  not  paid  to 
appellee  the  amount  of  said  judgfnent  or  any 
part  thereof,  but  refuses  to  do  so.  Appel- 
lant filed  three  pleas,  to  which  demurrers 
were  sustained,  and  then,  upon  leave  granted, 
filed  an  additional  plea,  to  which  a  demurrer 
was  also  sustained.  The  appellant  elected  to 
stand  by  its  pleas,  and  judgment  was  ren- 
dered for  $478.96,  $34.96  of  which  was  the 
amount  of  accrued  interest  from  August  10, 
1914,  the  date  of  rendition  of  judgment  in 
the  circuit  court  of  St.  Clair  county. 

By  its  first  plea  the  appellant  stated  that 
it  "did,  on  the  10th  day  of  August,  1914,  pay 
to  the  plaintiff  the  said  sum  of  $444  dam- 
ages recovered  by  said  plaintiff  against  the 
defendant  in  the  St.  Clair  county  circuit 
court,  as  in  said  declaration  alleged."  By 
its  second  plea  it  alleged  that  after  the  re- 
covery of  the  judgment  declared  upon,  it 
paid  the  attorney  of  record  of  the  plaintiff 
in  the  suit  in  which  the  judgment  was  re- 
covered the  said  sum  of  $444,  together  with 
costs.  By  the  third  plea  it  was  alleged  that 
payment  bad  been  made  to  the  attorney  for 
plaintiff  in  the  suit  in  the  circuit  court  of 
St.  Clair  county,  who  was  then  an  attorney 
at  law  and  the  attorney  of  record  for  the 
plaintiff,  and  that  said  attorney  thereupon 
discharged  and  satisfied  the  said  judgment 
of  record.  The  additional  plea  alleged  that 
appellant,  after  the  recovery  of  the  judg- 
ment sued  on,  caused  the  sum  of  $444  to  be 
paid  to  the  father  of  plaintiff  as  full  pay* 
ment  and  discharge  of  that  judgment;  that 
the  plaintiff  was  then,  and  yet  is,  a  minor, 
and  that  the  father  was  next  friend  of 
plaintiff  in  the  suit  in  which  the  judgment 
declared  on  was  recovered,  and  accepted  said 
sum  in  payment  and  discharge  of  that  judg- 
ment; that  plaintiff  then  was,  and  since  is, 
a  minor,  living  with  his  father  as  a  member 
of  his  family ;  that  the  sum  so  paid  to  the 
father  was  expended  for  physicians'  bills, 
care,  maintenance,  education,  and  other 
necessaries  for  the  sole  use  and  benefit  of 
plaintiff,  prior  to  the  bringing  of  this  suit ; 
and  that  at  the  time  of  such  payment  to  the 
father  the  plaintiff  had  no  guardian. 

The  principal  question  raised  by  these 
pleadings  is  whether  a  judgment  seoured  by 
a  minor  may  be  satisfied  by  payment  of  the 
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amount  recovered  to  the  next  friend  or  his 
attorney.  In  this  state  there  is  no  statute 
which  expressly  or  by  implication  authorises 
such  a  payment.  Under  our  statutes  the 
only  person  authorised  to  receive  and  take 
charge  of  the  property  or  estate  of  a  minor 
is  the  legally  qualified  guardian,  and  it  is 
the  general  rule  that  no  one  but  the  legal 
guardian  of  an  infant  has  authority  to  re- 
ceive payment  and  enter  satisfaction  of  a 
judgment  recovered  in  favor  of  such  infant. 
The  duty  of  the  next  friend  begins  and  ends 
with  the  prosecution  of  the  infant's  suit, 
unless  by  statute  he  is  authorized  to  take 
furtlier  action  after  the  termination  of  the 
suit.  The  precise  question  here  raised  has 
never  before  arisen  in  this  state,  and  there 
is  not  a  great  volume  of  authority  in  other 
jurisdictions.  The  weight  of  authority  in 
jurisdictions  where  no  statutory  provision 
on  the  subject  exists  is  to  the  effect  that  the 
next  friend  does  not  have  the  right  to  re- 
ceive payment  of  and  to  satisfy  a  judgment 
recovered  in  behalf  of  the  infant.  See  Smith 
V.  Redus,  9  Ala.  99,  44  Am.  Dec.  429;  Glass 
V.  Glass,  76  Ala.  368 ;  Barbee  v.  Williams,  4 
Heisk.  522;  Miles  v.  Kaigler,  10  Yerg.  10,  30 
Am.  Dec.  425;  Benton  v.  Pope,  5  Humph. 
392;  Cody  v.  Roane  Iron  Co.  105  Tenn.  515, 
68  S.  W.  860;  Fletcher  v.  Parker,  63  W.  Va. 
422,  97  Am.  St.  Rep.  991,  44  S.  E.  422; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Styron,  66  Tex.  421, 
1  S.  W.  161;  Galveston  City  R.  Co.  v.  Hew- 
itt, 67  Tex.  473,  60  Am.  Rep.  32,  3  S.  W. 
705;  Greenburg  v.  New  York  C.  &  H.  R.  R. 
Co.  210  N.  Y.  505,  104  N.  E.  931;  Allen  v. 
Roundtree,  1  Speers,  L.  80;  22  Cyc.  407. 
These  cases  are  grounded  upon  sounder  rea- 
soning than  the  few  holding  to  the  contrary. 
While  the  next  friend  acts  by  the  appoint- 
ment of  court,  express  or  implied,  and  is 
subject  to  the  orders  and  direction  of  the 
court,  and  may  be  removed,  he  acts  only  for 
the  purposes  of  the  suit.  In  the  absence  of 
any  statutory  provision  he  is  not  required  to 
give  a  bond  to  the  infant,  and  is  not  au- 
thorized to  receive  any  of  the  infant's  prop- 
erty. To  hold  that  a  demand  due  an  infant 
could  be  discharged  by  payment  to  one  who 
was  not  legally  authorized  to  receive  it,  and 
who  could  be  forced  to  pay  the  money  over 
only  in  case  he  was  solvent,  would  not  only 
result  in  depriving  an  infant  of  that  protec- 
tion which  the  law  has  ever  throwji  around 
him,  but  would  be  in  direct  conflict  with  our 
Guardian  and  Ward  Act. 

As  the  next  friend  has  no  authority  to 
receive  payment  and  enter  satisfaction  of 
the  judgment,  it  necessarily  follows  that  the 
attorney,  who  derives  his  authority  solely 
from  the  next  friend,  is  not  clothed  with 
such  authority.  Collins  v.  Gillespy,  148  Ala. 
558,  121  Am.  St.  Rep.  81,  41  So.  930. 
L.K.A.1918C. 


So  far  as  the  allfigation  in  the  third  plea, 
that  appellant  paid  the  amount  of  the  judg- 
ment to  the  father  of  plaintiff,  is  concerned^ 
that  allegation  does  not  present  a  defense^ 
because  the  father  has  no  right,  by  reason 
of  the  parental  relation,  to  the  custody  of 
the  estate  of  his  minor  child.  Perry  v.  Car- 
michael,  96  111.  619* 

The  court  properly  sustained  the  demur- 
rers to  the  second  and  third  pleas,  and  to 
the  additional  plea. 

It  is  insisted  that,  in  any  event,  the  first 
plea  is  a  good  plea  of  payment.  That  plea 
in  general  terms  alleges  the  payment  of  the 
amount  of  the  judgment  to  the  plaintiff.  It 
will  be  noted  that  the  action  in  the  case  un- 
der consideration  was  brought  by  Frank 
Paskewie,  a  minor,  by  H.  C.  Gerke,  his. 
guardian.  Our  statute  on  guardian  and 
ward  provides  that  the  guardian  shall  de- 
mand and  sue  for,  and  receive  in  his  own 
name  as  guardian,  all  the  personal  property 
of  and  demands  due  his  ward.  Regarding 
the  guardian  as  the  only  proper  person, 
plaintiff  in  this  action,  the  plea  squarely 
alleges  payment  of  the  amount  of  the  judg- 
ment secured  in  the  circuit  court  of  St.  Clair 
county  to  the  guardian.  Treating  the  minor 
as  the  plaintiff  here,  as  is  done  by  counsel, 
the  plea  is  still  a  good  plea  of  payment,  be- 
cause under  the  statute  the  only  legal  pay- 
ment that  could  be  made  to  the  minor  would 
be  one  made  to  his  legally  qualified  guard- 
ian, and  the  effect  of  the  allegation  of  thi» 
plea  is  that  the  payment  was  so  made.  Un- 
der this  plea  appellant  would  have  a  right 
to  prove,  if  it  could  do  so,  that  it  had  paid 
the  amount  of  this  judgment  to  the  legal 
guardian  of  the  minor.  The  plea  was  suffi- 
cient, and  the  court  erred  in  sustaining  the 
demurrer  thereto. 

Appellant  contends  that  the  damages  as- 
sessed were  excessive,  as  it  appears  from 
the  record  that  the  judgment  was  secured 
on  August  10, 1914,  and  no  guardian  was  ap- 
pointed for  the  minor  until  September  14, 
1914,  and  as  there  was  no  one  authorised  to 
receive  the  amount  of  the  judgment  durinf^ 
that  period,  it  should  not  bear  interest  until 
after  the  appointment  of  the  guardian.  A 
judgment  in  this  state  bears  interest  fron» 
the  date  it  is  rendered,  and  there  is  no  rea- 
son for  any  exception  in  this  case.  Appel- 
lant had  the  right,  if  it  desired  to  pay  the 
judgment  and  prevent  the  accruing  of  in- 
terest, to  apply  to  the  probate  court  for  the 
appointment  of  a  guardian  for  the  minor* 

The  judgments  of  the  Appellate  and  Cir- 
cuit Courts  are  reversed,  and  the  cause  ia 
remanded  to  the  Circuit  Court,  with  direc- 
tions to  overrule  the  demurrer  to  the  first 
plea. 
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Amiotaiioii-^Right  of  next  friend  to  receive  payttMnt  of,  and  satisfy,  judg- 
ment recovered  in  behalf  of  inf  anL 


The  present  annotation  supplements 
that  to  Wood  v.  Claiborne,  11  L.B.A. 
(N.S.)  913. 

As  to  right  of  parent,  guardian,  or 
next  friend  to  compromise  infant's  cause 
of  action  for  personal  injuries,  see  note 
to  Missouri  P.  R.  Co.  v.  Lasca,  21  L.R.A. 
(N.S.)  338,  which  is  supplemented  by 
the  annotation  to  Leslie  v.  Procter  &  G. 
Mfg.  Co.  post,  58.  As  to  right  of  at- 
torney employed  by  guardian  ad  litem 
or  next  friend  of  an  infant  to  receive 
payment  and  satisfy  a  judgment  recov- 
ered in  behalf  of  the  infant,  see  note  to 
State  ex  rel.  Lane  v.  Ballinger,  3  L.R.A. 
(N.S.)  72. 

As  is  stated  in  the  earlier  note,  the 
weight  of  authority  in  jurisdictions  not 
controlled  by  statutory  provision  on  the 
subject  is  against  the  right  of  a  next 
friend  to  receive  payment  of,  and  satis- 
fy, a  judgment  recovered  in  behalf  of  an 
infant.  For  late  cases  supporting  this 
doctrine,  see  Alev  v.  Missouri  P.  R.  Co. 
(1908)  211  Mo."  460,  111  S.  W.  102; 
Greenburg  v.  New  York  C.  &  H.  R.  R. 
Co.  (1914)  210  N.  Y.  505,  104  N.  E.  931; 
and  Fidelity  Trust  Co.  v.  Buchner 
(1912)  26  Ont.  L.  Rep.  367,  22  Ont. 
Week.  Rep.  72,  6  D.  L.  R.  282.  This  is 
upon  the  theory  that  the  duty  of  a  next 
friend  begins  and  ends  with  the  prosecu- 


tion of  the  infant's  suit.  Greenburg  y. 
New  York  C.  &  H.  R.  R.  Co.  (N.  Y.) 
supra.  And  see  Fidelity  Trust  Co.  v. 
Buchner  (Ont.)  supra,  holding  that  the 
next  friend  is  brought  into  court  simply 
to  protect  the  infant's  rights  and  guar- 
antee costs. 

And  for  a  better  reason  a  next  friend 
is  not  entitled  to  receive  payment  of  and 
satisfy  a  judgment  recovered  in  behalf 
of  an  infant  where  by  statute  none  but 
a  legally  qualified  guardian  is  author- 
ized to  receive  and  take  charge  of  the 
property  and  estate  of  a  minor.  Pas- 
KEwiE  V.  East  St.  Louis  &  Suburban 
R.  Co.  ante,  52.  And  again,  in  Hor- 
owitz v.  Independent  Western  Star  Or- 
der (1913)  183  HI.  App.  162,  it  was  held, 
without  reference  to  any  statute,  that 
while  the  prosecution  of  a  suit  for  an 
infant  may  be  undertaken  and  conducted 
by  a  next  friend,  he  is  not  authorized  to 
collect  the  judgment,  the  court  saying 
that  payment  should  be  into  the  court, 
or  to  a  lawfully  appointed  guardian. 

And  in  Texas  a  judgment  should  not 
authorize  the  payment  thereof  to  the 
next  friend  of  an  infant  plaintiff  with- 
out requiring  him  to  give  bond,  as  re- 
quired by  the  Texas  statutes.  Parriss  v. 
Jewell  (1909)  57  Tex.  Civ.  App.  199, 122 
S.  W.  399.  G.  J.  C. 
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ALFRED  LESLIE 

V. 

PROCTER    t    GAMBLE    MANUFACTUR- 
ING COMPANY,  Appt. 

(102  Kan.  159,  160  Fao.  193.) 

Infant  —  settlement  of  claim  by  father 
—  effect. 

1.  Where  a  minor  has  sustained  personal 
injuries  which  his  father  and  the  wrong- 
doer settled  for  an  inadequate  sum,  such 
minor,  on  attaining  his  majority,  may  bring 
an  action  against  the  wrongdoer  for  his  in- 
jaries  notwithstanding  th«  settlement  ne- 
gotiated by  his  father. 
For  other  etisea,  see  Infanta,  III.  in  Dig. 

1-52  N.  8. 

Headnotes  by  Dawboit,  J. 


Note. —  The  right  of  a  parent,  guardian, 
or  next  friend  to  compromise  an  infant's 
cause  of  action  lor  personal  injuries  is  dis- 
cussed in  the  annotation  following  this 
case,  post,  58. 
LR,A.1918C. 


Compromise   —   by     fattier    —    chUd*» 
claim. 

2.  An  inadequate  settlement  by  a  father 
for  his  minor  son's  injuries  does  not  bar  an 
action  by  the  son  on  attaining  his  majority, 
although  the  father  and  the  wrongdoer  had 
by  agreement  filed  an  action  in  a  city  court 
(like  that  of  a  justice  of  the  peace)  for  the 
agreed  sum,  and  judgment  had  been  taken 
thereon  against  the  wrongdoer  without  evi- 
dence, without  judicial  consideration,  and 
with  only  a  perfunctory  entry  of  the  judg- 
ment by  the  city  court  for  the  agreed  sum. 
For  other  cases,  see  Infants,  III,  in  Dig. 

1-52  N,  8. 

Equity  —  setting  aside  compromise. 

3.  In  the  circumstances  narrated  in  para- 
graphs 1  and  2  of  the  syllabus,  it  was  un- 
necessary for  the  son  to  give  any  counte* 
nance  to  the  judgment  in  the  city  court,  or 
to  appeal  from  that  judgment;  he  could 
properly  proceed  by  an  independent  action 
in  a  court  having  general  jurisdiction  both 
at  law  and  in  equity,  and  have  the  judg- 
ment of  the  city  court  set  aside  as  a  per- 
tinent incident  to  the  securing  of  adequate 
redress  for  his  injuries. 

For  other  cases,  see  Judgment,  VII.  in  Dig. 
1-^2  N.  8. 
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Judgment  —  Bolt  to  set  astde. 

4.  On  attaining  his  majority,  th«  plain- 
tiff  brought  an  action  in  the  district  court, 
in  which  his  petition,  in  substance,  alleged 
that  when  he  was  seventeen  years  old  he 
sustained  an  injury  to  his  hand  while  in 
defendant's  employment  and  through  the 
latter'B  negUgence;  that  his  father,  with- 
out authority,  settled  plaintiff's  claim  for 
damages  for  $300,  a  grossly  inadequate 
sum;  that  an  attorney  employed  by  defend- 
ant filed  an  action  against  the  defendant 
in  a  city  court  for  the  agreed  amount;  that 
another  attorney  employed  by  defendant 
confessed  judgment  for  the  agreed  amount; 
that  there  was  no  trial,  no  evidence,  no 
judicial  consideration  of  the  facts  nor  of 
the  propriety  or  adequacy  of  the  settle- 
ment. All  the  pertinent  facts  were  pleaded. 
Held,  that  a  demurrer  to  such  a  petition 
was  properly  overruled. 

For  other  cases,  see  Pleading,  VII.  c,  in  Dig. 
1-52  A^.  fir. 

Appeal  —  continuation  pending. 

5.  When  a  litigant  has  determined  to 
bring  an  intermediate  appealable  order  of 
the  district  court  to  the  supreme  court  for 
review,  he  commits  no  impropriety  and  loses 
no  rights  by  suggesting  to  the  district  court 
the  advisability  of  continuing  the  cause  in 
the  trial  court  until  the  supreme  court  de- 
termines the  question  presented  by  the  ap- 
peal. 

For  other  cases,  see  Appeal  and  Error,  VII. 
k,  2,  in  Dig,  1-62  N.  S. 

(December  8,  1917.) 

APPEAL  by  defendant  from  an  order 
of  the  District  Court  for  Wyandotte 
County  overruling  a  demurrer  to  the  peti- 
tion in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  Angevine  for  appellant. 

Messrs.  J.  O.  Emerson  and  Bavld  J. 
Smith,  for  appellee: 

No  party  whose  appearance  has  been  en- 
tered in  court  without  authority  is  bound  to 
ratify  the  act  and  appear  in  the  case,  nor  is 
an  infant  against  whom  a  judgment  has  been 
confessed  without  authority  bound  to  adopt 
the  action  even  by  appealing  from  it. 

Missouri  P.  K.  Co.  v.  Lasca,  79  Kan.  318, 
21  L.R.A.(N.S.)  338,  99  Pac.  616,  17  Ann. 
Cas.  605;  Shaw  v.  Rowland,  32  Kan.  157,  4 
Pac.  146;  List  v.  Jockheck,  45  Kan.  748, 
27  Pac.  184;  Blair  v.  Blair,  96  Kan.  767, 
153  Pac.  544. 

Equity  will   relieve  against  a  judgment 
obtained  by  extrinsic  fraud. 
•  Simpson  v.  Kimberlin,  12  Kan.  579;  Elec- 
tric Plaster  Co.  v.  Blue  Rapids  City  Twp. 

81  Kan.  730,  25  L.R.A.(N.S.)  1237,  106  Pac. 
1079;  Garrett  Biblical  Institute  v.  Minard, 

82  Kan.  338,  108  Pac.  80;  Blair  v.  Blair, 
L.R.A.1918C. 


96  Kaa.  757,  158  Pac.  §44;  United  BMes  ▼. 
Throckmorton,  98  U.  S.  61,  25  L.  ed.  93; 
Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Haley,  170 
III.  610,  48  N.  E.  920. 

A  record  in  a  justice's  court  does  not  imr 
port  verity,  but  evidence  may  always  be 
given  of  the  actual  proceedings. 

Re  Baum,  61  Kan.  117,  58  Pac.  958;  State 
V.  Cole,  93  Kan.  819,  146  Pac.  842;  Pearcse 
V.  Olney,  20  Conn.  544. 

Neither  the  father  of  the  plaintiff  nor 
any  attorney  for  the  plaintiff  or  his  parent, 
much  less  an  attorney  furnished  by  the  de- 
fendant, had  any  authority  to  i^ppear  for  the 
infant  and  take  judgment  without  evidence 
and  judicial  hearing. 

Missouri  P.  R.  Co.  v.  Lasca,  79  Kan.  311, 
21  L.R.A.(N.S.)  338,  99  Pac.  616,  17  Ann. 
Cas.  605;  Reynolds  v.  Fleming,  30  Kan. 
106,  46  Am.  Rep.  86,  1  Pac.  61;  State  ex  rel. 
Knittle  v.  Will,  86  Kan.  197,  119  Pac.  379; 
Steele  v.  Duncan,  47  Kan.  oil,  28  Pac 
206;  Lillibridge  v.  Ross,  59  Mo.  217;  1 
Black,  Judgm.  §  374;  23  Cyc.  993. 

Since  infants  have  no  right  to  commence 
or  control  a  suit  brought  against  them,  any- 
one who  commences,  or  assists  in  commenc- 
ing, a  suit  on  behalf  of  an  infant,  is  bound 
to  see  that  the  infant  receives  his  legal 
and  just  rights. 

Newland  V.  Gentry,  18  B.  Mon.  666;  Bala- 
ton V.  Lahee,  8  Iowa,  17,  74  Am.  Dec.  291. 

Dawson,  J.,  delivered  the  opinion  <rf  the 

court : 

The  plaintiff  brought  this  action  for  dam- 
ages sustained  while  in  defendant's  employ- 
ment by  an  injury  to  his  hand.  The  peti- 
tion alleged  that  in  1912,  when  plaintiff  was 
a  minor  about  seventeen  years  old,  he  was 
employed  in  defendant's  packing  house; 
that  while  so  employed  he  slipped  and  fell 
on  a  wet  and  oily  floor,  and  his  hand  was 
caught  and  crushed  in  a  box  nailing  ma- 
chine; that  the  machine  was  defective,  and 
had  no  fender  or  guard  about  it;  and  that  it 
was  practical  to  have  such  a  guard.  It  was 
also  alleged  that  in  1913  the  defendant 
made  an  agreement  with  plaintiff's  father 
whereby  defendant  was  to  pay  plaintiff  and 
his  father  the  sum  of  $300  in  settlement  of 
plaintiff's  claim  for  the  injuries  sustained 
by  him,  and  that  a  judgment  for  that 
agreed  sum  should  be  rendered  for  plaintiff 
and  against  the  defendant  in  a  city  court 
(like  that  of  a  justice  of  the  peace)  in  Kan- 
sas City,  Kansas;  that,  pursuant  thereto, 
the  defendant's  attorney  caused  a  petition 
to  be  drawn,  entitled  "Alfred  Leslie,  a 
minor  under  the  age  of  twenty-one,  by  and 
through  his  father  as  guardian  and  next 
friend,  Willey  Leslie,  plaintiff,  versus  The 
Procter  &  Qamble  Manufacturing  Company, 
a  corporation,  defendant,"  wherein  it  waa 
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alkged  that  the  plaintiff  was  entiUed  to 
recoyer  from  the  defendaBi  the  gum  of  $300 
for  the  injuries  to  the  plaintiff.  The  defend- 
ant employed  another  attorney  to  sign  the 
nid  petition  ae  attorney  for  the  plaintiff, 
but  the  said  attorney  was  not  in  fact  attor- 
ney for  the  plaintiff,  but  was  one  of  the  at- 
torneys for  the  defendant.  The  petition  con- 
tinues: 

'That  the  defendant,  by  its  attorneys, 
.  .  .  eaused  the  petition  to  be  filed  in  the 
city  court,  .  .  .  and  eaused  a  judgment 
to  be  entered  .  .  ,  in  favor  of  the  plain- 
tiff Alfred  Leslie  and  against  [itself] 
...    for  three  hundred  dollars    ($300). 

'The  aforesaid  judgment  was  entered  sole- 
ly by  agreement  and  consent  of  the  defend- 
ant and  Wiiley  Leslie.  Ko  trial  was  had 
before  the  court,  and  no  evidence  was  of- 
fered or  presented  to  the  court.  No  hearing 
or  inquiry  was  made  by  the  court  into  the 
merits  of  the  ease  or  of  the  rights  of  the 
plaintiff,  and  no  judicial  examination  of  the 
facts  was  made  by  the  court  to  determine 
whether  the  settlement  was  reasonable  and 
proper.  .  .  .  At  the  time  of  said  pro- 
ceeding, Wiiley  Leslie  was  not  the  legal 
guardian  of  Alfred  Leslie,  nor  was  he  ap- 
pointed by  the  said  city  court  as  next 
friend  of  Alfred  Leslie,  nor  did  he  qualify 
as*  next  friend  of  Alfred  Leslie  in  the  said 
Ktion  in  the  city  court. 

"The  plaintiff  has  been  and  is  greatly 
aggrieved  and  hindered  by  the  said  settle- 
ment and  judgment  in  the  city  court.  Said 
settlement  was  not  fair  to  the  plaintiff,  and 
plaintiff  was  thereby  deprived  of  his  sub- 
stantial rights,  and  has  been  and  will  be 
defrauded  out  of  a  large  sum  of  money,  to 
wit,  three  thousand  dollars  ($3,000),  which 
he  should  recover  from  the  defendant,  unless 
said  settlement  and  judgment  is  set  aside. 
The  said  proceeding  and  judgment  were 
illegal,  null,  and  void,  and  should  be  vacated 
and  held  for  naught.  As  against  said  judg- 
ment the  plaintiff  has  no  adequate  remedy 
at  law.    .     .     . 

'The  plaintiff,  Alfred  Leslie,  became 
twenty-one  years  of  age  August  21,  1016, 
and  he  disaffirmed  the  aforesaid  settlement 
for  three  hundred  dollars  ($300)  within 
a  reasonable  time  after  he  became  of  age, 
by  bringing  this  suit  on  the  12th  day  of 
September,  1916. 

'The  plaintiff  has  not  had  any  power  or 
control  of  any  part  of  the  three  hundred 
dollars  ($300)  paid  on  said  pretended  set- 
tlement, since  the  plaintiff  arrived  at  the 
8ge  of  majority." 

Defendant's  demurrer  to  plaintiff's  peti- 
tion was  overruled,  and  the  correctness  of 
this  ruling  is  the  subject  of  this  review. 

The  appellee  raises  a  preliminary  ques- 
L-R.A.1918C. 


tioB,  that  defendant  eannot  have  this  rul- 
ing determined  at  this  time  because  its 
counsel  filed  a  motion  in  the  district  court, 
alleging  that  it  had  appealed  to  the  supreme 
court  on  the  ruling  on  the  demurrer,  and 
that  "this  defendant  therefore  respectfully 
requests  this  court  to  makQ  an  order  stay- 
ing further  proceedings  in  this  court  until 
said  appeal  shall  have  been  disposed  of  by 
the  supreme  court.'' 

The  rule  announced  in  Union  P.  R.  Co. 
V.  Estes,  37  Kan.  229,  15  Pac.  157,  does  not 
cover  the  incident  at  bajr.  The  defendant, 
having  appealed,  could  ask  for  nothing  from 
the  district  court  as  a  matter  of  right,  but 
there  was  no  impropriety  in  suggesting  a 
stay,  a  continuance,  until  the  supreme  court 
had  determined  the  question  appealed.  The 
practice  of  asking  a  continuance  or  suggest- 
ing to  the  trial  court  its  propriety  when  an 
intermediate  appeal  is  taken  is  common, 
although  it  is  not  ordinarily  made  with  the 
formality  of  a  written  motion. 

Passing,  then,  to  the  main  question,  it 
is  defendant's  contention  that  the  district 
court  bad  no  jurisdiction  to  entertain  this 
cause  as  an  independent  action,  and  that  it 
could  only  exercise  an  appellate  jurisdic- 
tion to  affirm,  reverse,  modify,  or  vacate  the 
judgment  of  the  city  court.  Defendant  also 
insists  on  the  application  of  the  ordinary 
rule  that  a  judgment  can  only  be  vacated  in 
the  court  in  which  it  is  rendered. 

In  this  case,  however,  it  aliould  be. noted 
that  the  petition  contains  allegations  of  ex- 
trinsic fraud  not  involved  in  the  issues  in 
the  city  court  case,  and  the  judgment  is 
therefore  properly  subjected  to  a  direct  at- 
tack. Moreover,  the  judgment  in  the  city 
court  was  not  upon  the  merits,  but  upon  an 
unauthorized  agreement  between  plaintiff's 
father  and  the  defendant.  There  was  no 
judicial  consideration  of  the  matter  at  all 
in  the  city  court,  not  even  on  the  question 
whether  the  infant's  interests  were  being 
protected  by  the  agreement  to  which  the 
city  court  was  asked  to  give  its  judicial 
sanction.  There  was  in  fact  no  judgment  in 
any  proper  sense,  but  merely  a  mummery 
of  form  in  a  vain  endeavor  to  give  some 
colorable  judicial  approval  of  the  settle- 
ment. 

In  McAdow  v.  Boten,  67  Kan.  136,  72  Pac. 
529,  it  was  held  that  an  independent  suit 
could  be  maintained  to  set  aside  a  sale  of 
property  and  to  set  aside  an  administra- 
tor's deed  thereto  which  had  been  procured 
through  extrinsic  fraud. 

In  Fincke  v.  Bundrick,  72  Kan,  182»  4 
L.R.A.(N.8.)  820,  83  Paq.  403,  where  a  sale 
of  real  estate  had  been  made  by  an  execu- 
tor pursuant  to  an  order  of  the  probate 
court,  fraudulently  procured,  a  minor,  whose 
interests  had  been  sacrificed  in  such  sale. 
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was  permitted,  on  attaining  her  majority, 
to  maintain  an  action  to  set  aside  the  sale 
and  to  set  aside  the  executor's  deed.  The 
court  said:  "Since  it  was  not  possible  for 
the  plaintiff  to  obtain  relief  in  the  probate 
court,  administration  having  been  closed 
iind  the  executor  finally  discharged,  the  dis- 
trict court  had  jurisdiction  to  entertain  her 
auit.  Gafford  v.  Dickinson,  37  Kan.  287, 
16  Pac.  175;  McAdow  v.  Boten,  67  Kan. 
136,  72  Pac.  529.''    72  Kan.  189,  83  Pac.  406. 

It  is  not  discernible  how  the  wrongs  of 
plaintiff,  alleged  in  his  petition,  could  have 
been  redressed  in  the  city  court  nor  by  an 
appeal  from  that  judgment.  The  city  court 
judgment,  treating  it  as  a  bona  fide  judg- 
ment, was  for  the  full  amount  prayed  for 
in  the  petition  prepared  by  an  attorney  fur- 
nished by  defendant,  and  filed  by  him  under 
the  unauthorized  agreement  made  with 
plaintifTs  father. 

In  Union  P.  R.  Co.  v.  Luck,  79  Kan.  320, 
100  Pac.  278,  an  independent  action  in  an 
infant's  behalf  was  entertained  to  set  aside 
a  judjjmcnt  theretofore  rendered  in  favor  of 
the  infant  for  an  inadequate  sum  for  person- 
al injuries.  That  action  was  brought  in 
the  same  court — a  court  of  record — ^in  which 
the  prior  judgment  had  been  rendered.  This 
court  said  that  "as  a  general  rule  a  judg- 
ment can  only  be  vacated  in  the  court  in 
•which  it  was  rendered."  (p.  320.)  But  as 
we  have  seen  in  McAdow  v.  Boten  and 
Fincke  v.  Bundrick,  supra,  the  jurisdiction 
of  the  district  court  may  be  invoked  to  set 
aside  judgments  of  an  inferior  court  for 
fraud  extrinsic  to  the  issues  without  the 
formality  of  seeking  their  correction  in  the 
inferior  court  which  rendered  such  judg- 
ment. And  if  this  may  be  done  with  refer- 
ence to  such  judgments  in  the  probate  court, 
it  may  certainly  be  done  with  reference  to 
such  judgments  of  a  city  court  whose  status 
is  but  that  of  a  justice  of  the  peace.  In  1 
Black  on  Judgments,  §  297,  it  is  said: 
'''The  power  to  vacate  judgments  is  said  to 
be  incident  to  all  courts  of  record,  and  to 
be  usually  exercised  under  restraints  im- 
posed by  their  own  rules.  It  is  not  com- 
monly possessed  by  the  inferior  tribunals, 
— courts  not  of  record, — such  as  the  courts 
of  magistrates  or  justices  of  the  peace, 
though  in  some  of  the  states  it  may  be." 


Where  the  fraud  complained  of  is  ex- 
trinsic to  the  issues,  an  independent  action 
is  permitted,  and  ordinarily  equitable  relief 
is  a  necessary  and  pertinent  feature  of  such 
an  action,  and  it  is  not  necessary  to  bring 
it  in  the  inferior  court  where  the  first  judg- 
ment was  rendered,  especially  if  such  court 
has  no  equitable  jurisdiction.  Moreover,  a 
mere  vacation  of  the  collusive  judgment  in 
the  city  court  was  not  all  the  relief  the 
plaintiff  was  entitled  to.  Tested  by  defend- 
ant's demurrer,  he  is  entitled  to  relief  for 
a  sum  ten  times  greater  than  the  city  court 
could  give. 

It  is  urged  that  the  plaintiff's  petition 
is  but  a  collateral  attack  on  the  judgment 
entered  m  the  city  court.  We  think  not. 
It  is  a  direct  attack.  "Proceedings  insti- 
tuted for  the  purpose  of  destroying,  impair- 
ing, or  modifying  the  force  or  effect  of  a 
judgment  for  all  cases,  such  as  proceedings 
to  reverse,  vacate,  set  aside,  declare  void, 
suspend,  modify,  or  perpetually  enjoin  a 
judgment,  are  direct  proceedings."  Mastin 
V.  Gray,  19  Kan.  458,  466,  27  Am.  Rep. 
149. 

As  against  a  demurrer  the  petition  suf- 
ficiently alleged  the  plaintiff's  grievances, 
the  misconduct  of  defendant  and  of  plain- 
tiff's father:  it  shows  that  there  was  in 
fact  no  trial,  no  judicial  consideration,  no 
bona  fide  judgment,  but  merely  a  complais- 
ant and  perfunctory  acquiescence  by  the  city 
court  in  the  unauthorized  settlement;  it 
shows  the  predicament  of  plaintiff  on  ac- 
count of  the  collusive  proceedings,  and  that 
only  the  strong  arm  of  a  court  of  equity 
can  sweep  the  rubbish  of  the  settlement  out 
of  his  way  so  that  his  wrongs  may  be  ade- 
quately redressed. 

In  all  the  discussion  of  the  facts  of  this 
caae»  it  should  not  be  overlooked  that  the 
court  only  assumes  the  facts  pleaded  in  the 
petition  to  be  true  for  the  purpose  of  test- 
ing the  propriety  of  the  demurrer.  The 
proof  may  wholly  fail.  When  defendant  an- 
swers and  the  evidence  is  adduced,  a  radical- 
ly different  state  of  affairs  may  be  disclosed. 

But  the  facts  as  pleaded  do  disclose  that 
plaintiff  has  no  other  adequate  remedy,  and 
the  demurrer  to  his  petition  was  properly 
overruled. 


Annotation — Right  of  parent,  guardian,  or  next  friend  to  compromise  in- 
fant's cause  of  action  for  personal  injuries. 


The  present  annotation  supplements 
that  to  Missouri  P.  R.  Co.  v.  Lasca,  21 
L.R.A.(N.S.)  338. 

And  as  to  right  of  next  friend  to  re- 
ceive pa>mient  of  and  satisfy  judgment 

recovered  in  behalf  of  infant,  see  note 
L.R.A.1918C. 


to  Wood  V.  Claiborne,  11  L.R.A.(N.S.) 
913,  and  the  supplemental  annotation 
following  Paskewie  v.  East  St«  Louis  & 
S.  R.  Co.  ante,  55. 

The  doctrine  of  the  earlier  cases,  that 
a  parent,  guardian,  or  next  friend  cannot 
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compromise  or  settle  an  infant's  cause  of 
action  for  personal  injuries,  is  supported 
bv  Butler  v.  Winchester  Home  (1914) 
216  Mass.  567,  104  N.  E.  451,  citing 
Tripp  V.  Gilford  (1891)  156  Mass.  109, 
31  Am,  St.  Rep.  630,  29  N.  E.  208,  which 
is  set  out  and  quoted  at  some  length  in 
I  he  earlier  note.  So,  in  Joyce  v.  Wash- 
ington Storage  Warehouse  &  Van  Co. 
(1917)  176  App.  Div.  538,  163  N.  Y. 
Supp.  519,  it  was  held  that  neither  a 
compromise  of  an  infant's  cause  of  ac- 
tion for  personal  injuries,  signed  by  a 
l^fuardian  ad  litem  and  the  infant,  nor  a 
payment  of  the  agreed  sum  to  such 
guardian,  affected  the  infant's  rights 
against  the  wrongdoer  where  no  order 
had  been  obtained  allowing  a  compromise 
and  no  bond  had  been  given  by  the 
guardian  ad  litem,  as  required  by  a  stat- 
ute providing  that  an  Infant's  guardian 
ad  litem  shall  not  receive  money  of  or 
for  the  infant  until  he  has  given  suffi- 
cient security,  approved  by  the  court. 

And  where  a  parent  and  the  wrong- 
doer have  settled  an  infant's  cause  of 
action  for  an  inadequate  sum,  it  has 
been  held  that  the  minor,  on  attaining 
his  majority,  may  maintain  an  action 
against  the  wrongdoer  notwithstanding 
the  settlement  negotiated  by  the  parent. 
Leslie  v.  Procter  &  G.  Mfg.  Co.  ante, 
55.  And  this  notwithstanding  the  tak- 
ing of  a  judgment  in  an  inferior  court 
against  the  wrongdoer  pursuant  to  an 
agreement  with  the  father,  where  the 
same  was  taken  without  evidence,  with- 
out judicial  consideration,  and  with  only 
a  perfunctory  entry  of  a  judgment  for 
the  agreed  sum,  it  being  in  such  a  case 
unnecessary  to  either  recognize  the 
judgment  or  appeal  therefrom,  and  the 
proper  procedure  being  to  bring  an  in- 
dependent action  and  have  the  judgment 
set  aside  as  a  pertinent  incident  of  the 
securing  of  redress  for  the  wrong.    Ibid. 

But,  applying  the  rule  that  juds^ments 
and  orders  cannot  be  collaterally  at- 
tacked for  fraud  not  affecting  the  juris- 
diction, it  has  been  held  that  a  judgment 
of  dismissal  in  an  action  by  the  next 
friend  of  an  infant  to  recover  damages 
for  personal  injuries,  entered  after  the 
action  had  been  compromised  and  the 
claim  released  by  the  next  friend,  can- 
not be  coUaterally  attacked.  Thus,  in 
Clark  V.  Southern  Can  Co.  (1911)  116 
Md.  85,  36  L.R.A.(N.S.)  980,  81  Atl.  271, 
where  an  infant  brought  an  action  by 
her  next  friend  for  personal  injuries. 
which  claim  was  compromised  and  the 
ease  marked  ''agreed  and  settled,"  and 
which  compromise  and  settlement  were 
made  under  the  eye  and  sanction  of  the 
L.fi.A.1918C. 


court  and  pursuant  to  a  statute  express- 
ly authorizing  the  next  friend  who  has 
brought  a  suit  at  law  for  the  benefit  of 
an  infant  to  compromise  and  settle  the 
same,  it  was  held  that  such  next  friend 
could  not  institute  another  suit  in  the 
same  court  to  recover  against  the  same 
person  for  the  same  injuries  while  the 
record  of  the  prior  suit  remained,  al- 
though it  was  claimed  that  the  com- 
promise, release,  and  consequent  entry 
were  procured  by  fraud,  the  court  say- 
ing :  '*We  think  from  both  principle  and 
authorities  that  the  release  in  the  prior 
case  and  the  orders  based  thereon  upon 
which  the  entry  of  'agreed  and  settled' 
was  made  under  the  eye  and  with  the 
sanction  of  the  court  in  that  case  can- 
not, from  the  facts  and  circumstances 
here  disclosed,  be  annulled  and  set  aside 
by  the  collateral  proceeding  thereafter 
instituted  by  the  appellant  against  the 
appellee,  and  from  the  judgment  in 
which  case  this  appeal  is  taken.  The 
appellant  is  asking  in  a  collateral  pro- 
ceeding instituted  in  a  court  of  law  that 
a  judgment  previously  entered  in  a  prior 
case  by  the  same  court,  in  a  suit  brought 
to  recover  for  the  same  injuries  for  the 
recovery  of  which  this  suit  is  instituted, 
be  set  aside  and  annulled.  The  plain- 
tiff's remedy  in  this  case  was  either  by 
motion  to  strike  out  the  judgment,  filed 
in  due  season  in  the  court  in  which  the 
judgment  was  entered,  or  by  a  direct 
proceeding  instituted  in  a  court  of  equity 
within  a  reasonable  time  after  the  dis- 
covery of  the  facts  which  are  supposed 
to  establish  the  fraud  for  the  setting 
aside  and  annulment  of  the  judgment." 

G.  J.  C. 
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FRANCESCO  AGUGLIA 

V. 

LUIGIA  CAVICCHIA. 

(—  Mass.  — ,  118  N.  E.  283.) 

Landlord  and  tenant  —  eviction  "-  col- 
lectin^ii:  ront  Xroiii  subtenants. 

1.  The  collecting  by  a  property  owner  of 
rent  from  subtenants,  and  forbidding  them 
to  pay  rent  to  the  tenant,  do  not  evict  the 
tenant. 
For  other  ca»€8,  see  Landlord  Ofiid  TenavU, 

IL  d,  in  Dig,  1-52  N.  S. 

Note.  —  Ag  to  eviction  by  interference 
with  sublessee,  see  annotation  following  this 
case,  post,  61. 


so 
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Same  —  breach  of  oovenant  of  quiet  en- 
joyment. 

2.  Collecting  rents  from  the  subtenants 
and  forbidding  them  to  make  further  pay- 
ment to  the  tenant  do  not  constitute  a 
breach  b^  the  landlord  of  his  covenant  of 
quiet  enjoyment. 
For  other  cases,  see  Landhrd  and  Tenant, 

IL  d,  in  Dig,  1-^2  N.  8. 

(January  14,  1918.) 

IpXCEPTIONS  by  plaintiff  to  rulings  of 
J  the  Superior  Court  for  Suffolk  County, 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  breach  of  a  covenant 
of  quiet  enjoyment,  which  resulted  in  a 
verdict  for  defendant.    Overruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  W.  Pickcrinic,  for  plaintiff: 

The  facts  offered  to  be  proved  were  suf- 
ficient to  warrant  a  verdict  for  the  plain- 
tiff upon  either  count  of  his  declaration. 

iRoyce  v.  Guggenheim,  106  Mass.  201, 
8  Am.  Rep.  322;  Sherman  v.  Williams, 
113  Mass.  481,  18  Am.  Rep.  522;  Colburn  v. 
Morrill,  117  Mass.  262,  19  Am.  Rep.  415; 
Fillebrown  v.  Hoar,  124  Mass.  580;  Skally 
V.  Shute,  132  Mass.  367;  Brown  v.  Holyoke 
Water  Power  Co.  152  Mass.  463,  23  Am.  St. 
Rep.  844,  25  N.  E.  966;  Case  v.  Minot,  158 
Mass.  677,  22  L.R.A.  536,  33  N.  E.  700; 
Amidon  v.  Harris,  113  Mass.  59;  Bezter  v. 
Manley,  4  Cush.  14;  Whitehouse  v.  Aiken, 
190  Mass.  468,  77  N.  E.  499 ;  Boston  Veteri- 
nary Hospital  V.  Kiley,  219  Mass.  533,  107 
N.  E.  426;  Callahan  v.  Goldman,  216  Mass. 
238,  103  N.  E.  689;  Leishman  v.  White,  1 
Allen,  489;  Holbrook  v.  Young,  108  Mass. 
83;  Moore  v.  Mansfield,  182  Mass.  302,  94 
Am.  St.  Rep.  657,  65  N.  E.  398;  Hall  v. 
Middleby,  197  Mass.  485,  83  N.  E.  1114; 
McCall  V.  New  York  L.  Ins.  Co.  201  Mass. 
223,  21  L.R.A.(N.S.)  38,  87  N.  E.  582; 
Casassa  v.  Smith,  206  Mass.  69,  91  N.  E. 
891;  Nesson  v.  Adams,  212  Mass.  429,  99 
N.  E.  93;  Smith  v.  Tennyson,  219  Mass. 
508,  107  N.  E.  423,  Ann.  Cas.  1916B,  121; 
Epstein  v.  Dunbar,  221  Mass.  579,  109  N. 
E.  730. 

Messrs.  Frank  P.  Fralll  and  Charles 
Grlllo,  for  defendant: 

Eviction  consists  in  some  act  of  the  land- 
lord upon  the  premises  which  involves  the 
physical  exclusion  of  the  tenant  from  the 
same  or  from  a  material  part  thereof. 

Royce  v.  Guggenheim,  106  Mass.  201,  8 
Am.  Rep.  322;  DeWitt  v.  Pierson,  112  Mass. 
8,  17  Am.  Rep.  68;  Sherman  v.  Williams, 
113  Mass.  481,  18  Am.  Rep.  522;  Mirick  v. 
Hoppin,  118  Mass.  582;  Skally  v.  Shute, 
132  Mass.  367;  International  lYust  Co.  v. 
Schumann,  158  Mass.  287,  33  N.  E.  509; 
Taylor  v.  Finnigan,  189  Mass.  568,  2  L.R.A. 
(N.S.)  973,  76  N.  E.  203. 
L.R.A.1918C, 


The  offer  of  proof  did  not  show  that  the 
lessor  or  her  representative  had  so  inter- 
fered with  the  lessee's  estate  as  to  exclude 
him  from  or  permanently  deprive  him  of, 
its  full  use  and  enjoyment  as  it  existed  at 
the  date  of  the  demise. 

Smith  V.  McEnany,  170  Mass.  26,  64  Am. 
St.  Rep.  272,  48  N.  E.  781. 

To  constitute  an  eviction  there  must  be 
some  act  done  on  the  premises  with  the  in- 
tent of  depriving  the  tenant  of  the  enjoy- 
ment and  occupation  of  the  whole  or  part 
of  the  demised  premises. 

Bartlett  v.  Farrington,  120  Mass.  284. 

The  act  of  the  defendant  had  no  tendency 
to  interrupt,  and  did  not  interrupt,  the 
lessee's  quiet  enjoyment. 

International  Trust  Co.  v.  Schumann, 
158  Mass.  287,  33  N.  E.  509;  Groustra  v. 
Bourges,  141  Mass.  7,  4  N.  E.  623;  Stevens 
V.  Pierce,  151  Mass.  207,  23  N.  E.  1006. 

Carroll,  J.,  delivered  the  opinion  of  the 
court : 

This    action    is    brought    by    the    lessee 
against  his  lessor.     The  declaration   is  in 
two  counts.     By  the  lease  dated  September 
28,  1912,  the  premises  were  demised  to  the 
plaintiff  for  two  years  from  October  1,  1912. 
The  plaintiff  offered  to  show  that  the  prem- 
ises  consisted   of  a   store   and   four-family 
suites,  that  the  plaintiff  paid  the  rent  to 
February  1,  1913,  and  on  the  same  day  the 
agent   of   defendant   received   from   one   of 
the    plaintiff's    tenants    the    rent    for    one 
month,  due  on  that  day,  and  receipted  for 
the  same  in  the  defendant's  name,  and  that 
the  defendant  had  written  this  tenant  for- 
bidding him  to  pay  rent  to  the  plaintiff,  and 
gave  like  notice  to  the  other  tenants,  all  of 
whom  refused  to  pay  rent  to  the  plaintiff, 
"who  has  never  received  any  rent  from  any 
of  said  tenants,  since  that  which  accrued  on 
February  1,  1913,  though  plaintiff  paid  to 
defendant  on  March  1,  1913,  the  rent  which 
became  due  under  the  lease  on  that  day;'* 
that  the  defendant  represented  to  all   the 
tenants  that  the  plaintiff  had  no  right  to 
the  premises  and   had   ''procured  them   to 
attorn  to  her  as  their  landlord,"  and  the 
plaintiff,  learning  of  this,  wrote  the  defend- 
ant and  "at  the  end  of  March,   1913,   re- 
moved  from   the   suite   which   he   occupied 
and  surrendered  the  lease  to  defendant." 

The  first  count  of  the  declaration  alleges 
that  the  plaintiff  was  evicted  from  the 
leasehold.  The  plaintiff's  offer  did  not  show 
the  disturbance  of  his  possession  or  that  he 
was  deprived  of  the  beneficial  enjoyment 
of  the  leaseliold.  The  collection  of  the  rent 
from  the  plaintiff's  tenants  and  the  notice 
forbidding  them  to  pay  any  further  rent 
to  him  were  acts  which  did  not  construc- 
tively   evict    him    from    his    estate.      *'To 
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eonatltiita  an  efviction  .  .  .  there  mutt 
either  be  an  actual  expulsion  of  the  tenant, 
or  Bome  act  of  a  permanent  character,  done 
by  the  landlord  with  the  intention  and  effect 
of  depriving  the  tenant  of  the  enjoyment  of 
the  demised  premises  or  some  part  of  it,  to 
which  he  yields,  abandoning  the  possession 
within  a  reasonable  time.**  Bartlett  v. 
Farrington,  120  Mass.  284;  Taylor  v.  Finni- 
gan,  189  Mass.  568,  2  L.R.A.(N.S.)  973,  76 
X.  E.  203 ;  Skally  v.  Shute,  132  Mass.  367 ; 
Royee  v.  Guggenheim,  106  Mass.  201,  8  Am. 
Rep.  322. 

The  acts  complained  of  did  not  amount  to 
an  eviction,  as  the  offer  of  proof  did  not 
show  that  by  his  wrongful  act  the  landlord 
had  deprived  the  tenant  of  the  beneficial 
use  and  enjoyment  of  the  whole  or  a  part  of 
the  leasehold.  Taylor  v.  Finnigan,  189 
Mass.  568,  2  L.R.A.(N.S.)  973,  76  N.  E. 
203.  The  plaintiff  cannot  recover  under 
the  first  count. 

The  acts  stated  in  the  offer  of  proof,  even 
if  they  constituted  an  interference  with  the 
rights  of  the  plaintiff,  were  not  equivalent 
to  a  breach  of  the  covenant  of  quiet  enjoy- 
ment. The  defendant  did  not  enter  upon 
the  land  and  repossess  himself  of  his  form- 
er estate,  determining  the  estate  of  his 
lessee.  And  the  tenants  were  estopped  to 
deny  their  landlord's  title.  They  remained 
his  tenants,  for  the  reason  that  they  were 
not  ousted  by  one  having  a  superior  title, 
or  compelled  to  yield  to  the  lawful  owner  of 
a  claim  which  could  not  be  resisted,  without 
entry  on  the  premises  by  such  owner.  See, 
in  this  connection,  Hinckley  v.  Guyon,  172 
Mass.  412,  52  N.  E.  523;  George  v.  Putney, 
4  Oish.  351,  60  Am.  Dec.  788)  Eddy  v. 
Coffin,  149  Mass.  463,  14  Am.  St.  Rep.  441, 
21  N.  E.  870;  Morse  v.  Goddard,  13  Met. 
177,  46  Am.  Dec.  728;  King  v.  Bird,  148 
Mass.  672,  20  N.  E.  196;  Casassa  v.  Smith, 
206  Mass.  69,  91  N.  E.  891;  Groustra  v. 
Bourges,  141  Mass.  7,  4  N.  E.  623.  The 
offer  of  proof  does  not  bring  the  case  within 
Holbrook  V.  Young,  108  Mass.  83,  where  the 
defendants'  lessors  were  themselves  tenants 
at  will  of  two  stores,  one  of  which  they 


leased  in  writing  to  the  defendants.  After 
the  execution  of  the  lease  the  tenants  at 
will  became  bankrupt.  The  reversioner 
thereupon  entered  and  required  the  tenants 
to  attorn  to  her,  which  they  did,  and  it  was 
there  decided  that  these  proceedings  termi- 
nated the  tenancy  of  the  tenants  at  will  and 
constituted  an  eviction  of  the  lessees,  so 
that  when  they  were  sued  for  rent  by  the 
assignee  of  the  bankrupts,  the  defendants 
could  recoup  for  the  breach  of  the  covenant 
for  quiet  enjoyment. 

Rejecting  the  immaterial  matter  alleged 
in  the  second  count,  the  plaintiff,  after 
stating  in  effect  that  the  defendant  wrong- 
fully interfered  with  his  tenants  and  pre- 
vented them  from  paying  rent  to  the  plain- 
tiff, asserts  that  by  such  means  the  defend- 
ant thereby  ousted  the  plaintiff,  whereby 
he  was  evicted.  For  the  reasons  stated, 
there  was  no  eviction  or  ouster,  and  on  the 
offer  of  proof  there  can  be  no  recovery  on 
the  second  count.  Some  of  the  allegations 
of  this  count  would  indicate  that  the  plain- 
tiff was  seeking  to  recover  on  the  ground  of 
an  intentional  and  unjust  interference  with 
an  existing  contract.  See  McGurk  v. 
Cronenwett,  199  Mass.  457,  19  L.RA.(N.S.) 
661,  85  N.  E.  676;  Wheeler-8tenzel  Co.  v. 
American  Window  Glass  Co.  202  Mass.  471, 
Ii.R.A.1915F,  1076,  89  N.  £.  28;  Beekman 
V.  Marsters.  195  Mass,  205,  11  L.R.A.(N.S.) 
201,  122  Am  St.  Rep.  232,  80  N.  E.  817,  11 
Ann.  Cas.  332. 

We  do  not  decide  that  the  averments  of 
this  count,  standing  alone,  were  sufficient, 
together  with  the  offer  of  proof,  to  entitle 
the  plaintiff  to  recover  under  the  principle 
of  the  above  cases.  These  averments  of  lui- 
lawful  interference  were  matters  of  induce- 
ment, introductory  to  the  statement  of  the 
eviction  or  ouster  of  the  plaintiff,  which 
was  the  principal  subject  of  the  count  and 
the  one  upon  which  he  relied,  and  which  is 
merely  explained  by  the  introductory  mat- 
ter describing  the  unlawful  interference 
with  the  plaintiff's  contract  rights* 

Exceptions  overruled. 


Annotatioii— Evktioii  by  mtarf ereiice  ¥rith  sublessee. 


The  holding  in  Aguglia  v.  Cavicohia, 
snte,  59,  that  there  is  no  evidenoe  of  the 
lessee  where  the  lessor  notifies  the  under- 
tenants to  pay  no  rent  to  the  lessee, 
actually  collects  rent  from  some  of  the 
undertenants,  and  the  lessee  vacates  be- 
cause of  such  acts,  is  against  the  great 
▼eight  of  authority,  both  English  and 
American.  In  fact,  all  other  authority 
sui^orts  the  proposition  that,  under  such 
cireomstanees,  there  is  an  eviction. 
XJt.A.1918C. 


In  Bum  V.  Phelps  (1816)  1  Starkie 
(£ng.)  94, 18  Revised  Rep.  749,  the  land- 
lord gave  notice  to  the  undertenants  of 
tenant  to  quit,  and  one  of  them  vacated 
accordingly,  the  premises  occupied  by 
him  remaining  unoccupied  for  a  year; 
the  tenant  paid  all  the  rent  except  for 
the  time  this  particular  property  re- 
mained unoccupied,  and  the  landlord 
brought  action  for  rent.  Lord  Ellen- 
borough  was  of  the  opinion  that  the  land- 
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lord  was  guilty  of  an  eviction,  at  least 
as  to  the  particular  premises,  and  sug- 
gested that  an  eviction  might  have  been 
pleaded  to  the  whole  demand. 

Edge  V.  Boileau  (1885)  L.  R.  16  Q.  B. 
Div.  (Eng.)  117,  is  on  all  fours  as  to  its 
facts  with  Aguglia  v.  Cavicghia,  ante, 
59,  but  the  court  reached  the  opposite 
conclusion.  The  court  said:  "In  my 
judgment  there  is  sufficient  evidence  to 
show  that  there  has  been  a  breach  of  the 
covenant  for  quiet  enjoyment.  The  cove- 
nant is  in  the  usual  terms.  The  facts 
are  these:  During  the. plaintiff's  term, 
there  being  some  rent  in  arrear,  the 
agent  for  the  defendants,  the  plaintiff's 
lessors,  by  their  authority,  sends  to  the 
tenants  of  the  plaintiff  a  notice  desiring 
them  not  to  pay  their  rents  to  the  plain- 
tiff, but  to  pay  them  to  the  defendants, 
and  threatening  them  with  legal  pro- 
ceedings in  default  of  compliance  with 
the  notice.  It  is  obvious  what  the  prob- 
able results  of  such  a  notice  would  be. 
It  is  impossible,  as  it  seems  to  me,  to  hold 
that,  under  the  circumstances  of  this 
case,  and  having  regard  to  what  actually 
followed,  this  notice  can  be  treated  as 
no  more  than  a  mere  false  and  idle  claim 
or  threat  of  which  no  notice  might  be 
taken.  To  my  mind  there  is  evidence 
of  a  substantial  disturbance  of  the  plain- 
tiff's quiet  enjoyment  of  the  property 
demised.  The  case  of  Witchcot  v.  Nine 
(1611)  1  Brownl.  &  G.  81,  123  Eng.  Re- 
print, 679,  is  the  only  authority  to  which 
we  were  referred  on  this  subject.  When 
the  report  of  that  case  is  looked  at,  it  is 
very  short,  and  simply  comes  to  this; 
that  the  mere  telling  a  tenant  not  to  pay 
his  rent  is  not  necessarily  a  breach  of  the 
covenant  for  quiet  enjoyment.  There  is 
nothing  said  as  to  the  circumstances  un- 
der which  the  man  was  told  not  to  pay 
his  rent,  and  it  appears  that  he  did  pay 
his  rent  notwithstanding  the  notice.  I 
can  understand  that  there  might  be  cir- 
cumstances under  which  such  a  notice 
might  be  treated  as  a  mere  idle  threat 
and  as  not  amounting  to  a  breach  of  the 
covenant  for  quiet  enjoyment  because 
there  was  no  substantial  interference 
with  the  enjoyment.  Here  I  think  that 
there  is  a  substantial  interference  with 
the  rights  of  the  plaintiff,  and  one  which 
might  very  well  seriously  affect  the  value 
of  his  property." 

In  Levitzky  v.  Canning  (1867)  33  Oal. 
299,  it  was  held  that  there  was  a  breach 
of  covenant  for  quiet  enjoyment  where 
lessor  had  constructively  evicted  lessee's 
subtenants,  and  the  court  said:  "From 
the  third  count  in  the  complaint  it  ap- 
pears that  the  defendant  had  slandered 
L.R.A.1918C. 


the  plaintiff's  possession,  giving  out  and 
pretending  publicly  that  he  had  no  right 
to  the  possession  of  the  demised  prem- 
ises, and  that  he  had  brought  two  ac- 
tions  at  law  to  recover  the  possession  of 
the  premises  from  the  plaintiff  and  his 
tenants,  under  the  pretense  that  his  lease 
had  expired.  That  in  consequence  of 
these  actions  brought  against  himself 
and  his  tenants  he  had  been  put  to  great 
expense  in  defending  the  same,  and  his 
tenants  had  quit  the  premises,  leaving^ 
the  same  vacant,  and  that  he  had  been 
unable  to  rent  the  same  to  other  parties^ 
by  reason  of  their  doubts  as  to  the  law- 
fulness of  his  possession,  caused  by  the 
acts  of  the  defendant  in  bringing  said 
suits  and  publicly  declaring  that  the 
possession  of  the  plaintiff  was  unlawful 
and  that  he  had  no  legal  right  to  let  the 
premises.  Was  this  a  breach  of  his  cov- 
enant within  the  rule  already  stated 
and  the  cases  which  we  have  cited  f  That 
it  was  does  not  admit  of  doubt.  Those 
acts,  if  performed  by  him,  were  as  much 
a  molestation,  disturbance,  and  invasion 
of  the  plaintiff's  possession  as  a  taking 
by  the  shoulders  and  a  forcible  eviction 
of  the  plaintiff's  tenants  would  have 
been.  The  character  of  the  act  must  be 
determined  by  the  results  which  follow 
it,  and  in  view  of  the  results  which  are 
allied  to  have  followed  the  acts  of  the 
defendant,  there  can  be  no  question  that 
he  disturbed  and  interrupted  the  posses- 
sion of  the  plaintiff  to  his  injury,  which 
is  precisely  what  he  had  covenanted  not 
to  do." 

And  the  court  in  Agar  v.  Winslow 
(1899)  123  Cal.  587,  69  Am.  St.  Rep.  84, 
56  Pac.  422,  recognized  the  same  prin- 
ciple with  approval,  distinguishing  the 
instant  case  from  the  Levitzky  Case  by 
the  fact  that  the  landlord  had  not  dis- 
turbed the  subtenants,  but  had  actually 
advised  them  to  pay  their  rent  to  lessee. 

In  Leadbeater  v.  Roth  (1861)  25  HI. 
587,  it  was  held  that  the  landlord  is 
guilty  of  an  eviction  of  his  tenant  so  as 
to  bar  his  right  to  further  payment  of 
rent  where  he  forbids  the  undertenant  ta 
pay  rent  to  the  tenant,  and  demands  pay- 
ment thereof  to  himself.  This  view  was 
also  adopted  in  Burhans  v.  Monier 
(1889)  38  App.  Div.  466,  56  N.  Y.  Supp. 
632. 

It  was  held  in  Rowbotham  v.  Pearce 
(1876)  5  Houst.  (Del)  135,  that  a  les- 
sor's wilfully  preventing  the  lessee  from 
subletting  the  premises,  so  that  they  re- 
mained unoccupied,  was  an  eviction 
which  would  sustain  an  action  for  breach 
of  covenant  of  quiet  enjoyment.  And 
the  same  principle  underlies  the  deoi- 
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sion  in  Doran  v.  Chase  (1876)  2  W.  N.  C. 
(Pa.)  609,  cited  with  approval  in  Hoe- 
veler  v.  Fleming  (1879)  91  Pa.  322.  And 
the  same  rule  is  recc^^zed  in  Tennes  v. 
American  Bldg.  Co.  (1913)  72  Wash. 
644,  131  Pae.  201,  but  not  applied,  for  the 
reason  that  the  lessee  retained  possession 
and  did  not  treat  the  act  as  an  eviction. 
Where  the  landlord  refused  to  permit 
tenant's  undertenant  to  take  possession 
of  the  premises,  there  was  an  eviction 
that  will  bar  an  action  for  rent  against 


the  tenant.    Randall  v.  Alburtis  (1857) 
1  Hilt.  (N.  Y.)  285. 

In  Ogilvie  v.  Hull  (1843)  5  HiH 
(N.  T.)  52,  the  court  distinguished  the 
case  before  it  from  Burn  v.  Phelps 
(1815)  1  Starkie  (Eng.)  94,  18  Revised 
Rep.  749,  by  the  fact  that  the  tenant  re- 
mained in  possession  and  failed  to  show 
that  the  acts  of  the  landlord  were  the 
real  cause  of  his  failure  to  sublet. 

J.  W.  M. 


NEBRASKA  SUPKEMS  COURT. 

ABRAHAM  L.  REED 
v. 

AMERICAN    BONDING    COMPANY    OF 
BALTIMORE,  Appt. 

(—  Neb.  —,  166  N.  W.  196.) 

Insurance  —  larceny  —  proof. 

1,  Under  the  contract  sued  upon,  "the 
mere  disappearance  of  an  article"  is  not 
suflicieiit  evidence  of  larceny;  but,  when 
other  circumstances  are  in  evidence  indicat- 
ing larceny,  it  may  become  a  question  for 
the  jury. 

For  other  eaaes,  mbo  Trial,  //•  c,  9,  in  Dig. 
1-52  N.  8. 

€?ost0  —  attorney's  fee. 

2.  Our  former  decisions,  that  an  attor- 
ney's fee  may  be  allowed  as  costs  in  a 
judgment  upon  an  insurance  policy,  al- 
though the  contract  w^as  made  before  the 
Act  of  1913,  are  adhered  to. 

For  other  cases,  see  Costs  and  Fees,  11.  in 
Dig.  1-^2  N.  S. 

(January  21,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Douglas  Coun- 
ty in  favor  of  plaintiff  in  an  action  on  a 
policy  insuring  against  loss  of  property  by 
burglary,  theft,  or  larceny.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stout,  Rose,  St  Wells,  for  ap- 
pellant: 

The  evidence  shows  nothing  more  than 
the  disappearance  of  the  ring.  It  is  in- 
sufficienty  either  under  the  express  stipula- 
tion of  the  contract  or  the  general  rules  of 
evidence,  to  sustain  the  finding  that  the  ring 
was  lost  by  burglary,  theft,  or  larceny. 

Waxham  y.  Fink,  86  Neb.  180,  28  L.R.A. 
(N.a)    367,  125  N.  W.  145,  21  Ann.  Cas. 

Headnotes  by  Sbdowioqs,  J. 

Note. —  The  general  subject  of  burglary 
and  theft  insurance  is  covered  in  the  notes 
to  Rosenthal  v.  American  Bondin<;  Co.  40 
L.R^(NaS.)  561,  and  Blank  v.  National 
Surety  Co.  L.R.A.1918B,  565. 
L.R.A.1918C. 


301 ;  Roddy  v.  Missouri  P.  R.  Co.  91  Neb.  75, 
135  N.  W.  217;  Grayson  v.  Maryland  Gas 
Co.  100  Neb.  354,  160  N.  W.  85;  Shindler  v. 
United  States  Fidelity  &  G.  Co.  58  Misc. 
532,  109  N.  Y.  Supp.  723;  Gordon  v.  ^Etna 
Indemnity  Co.  116  N.  Y.  Supp.  558;  Hart 
V.  American  Fidelity  Co.  121  N.  Y.  Supp. 
605,  126  N.  Y.  Supp.  626;  Duschenes  v.  Na- 
tional Surety  Co.  79  Misc.  232,  139  N.  Y.. 
Supp.  881. 

The  contract  was  made  and  the  loss  oc- 
curred before  §  3212  of  the  Revised  Statutes 
of  1913  was  enacted.  If  construed  to  au- 
thorize the  taxation  of  an  attorney's  fee,  it 
will  impair  the  obligation  of  the  contract 
and  violate  §  10,  article  1,  of  the  Constitu- 
tion of  the  United  States,  and  §  16  of  the 
Bill  of  Rights  in  the  Constitution  of  Ne- 
braska. 

Walker  v.  Whitehead,  16  Wall.  314,  21 
L.  ed.  357;  Collins  v.  Collins,  79  Ky.  88; 
State  Tax  on  Foreign-held  Bonds,  15  Wall. 
300,  320,  21  L.  ed.  179,  187 ;  Green  v.  Biddle, 
8  Wheat.  84,  5  L.  ed.  568;  Farrington  v. 
Tennessee,  96  U.  S.  683,  24  L.  ed.  59;  Ed- 
wards v.  Kearzey,  96  U.  S.  601,  24  L.  ed. 
796;  Barnitz  v.  Beverly,  163  U.  S.  118,  41 
L.  ed.  93,  16  Sup.  Ct.  Rep.  1042;  McCrack- 
en  V.  Hayward,  2  How.  608,  11  L.  ed.  397; 
State  ex  vel.  Brown  v.  McPeak,  31  Neb,  139, 
47  N.  W.  691;  15  Am.  &  Eng.  Enc.  Law,  2d 
ed.  1040,  1047. 

The  statute  in  effect  authorizes  the  re- 
covery of  a  penalty  by  plaintiff,  and  vio- 
lates the  due-process-of-law  provision  of  the 
state  Constitution. 

Atchison  &  N.  R.  Co.  v.  Baty,  6  Neb.  37, 
29  Am.  Rep.  356;  Roose  v.  Perkins,  9  Neb. 
315,  31  Am.  Rep.  409,  2  N.  W.  715;  Riewe 
v.  McCormick,  11  Neb.  264,  9  N.  W.  88; 
Boldt  v.  Budwig,  19  Neb.  745,  28  N.  W. 
280;  Grand  Island  &  W,  C  R.  Co.  v.  Swin- 
bank,  51  Neb.  625,  71  N.  W.  48. 

Messrs.  Morsman  &  Maxwell,  for  ap- 
pellee : 

The  evidence  required  the  submission  of 
the  case  to  the  jury,  and  sustained  the  ver- 
dict and  judgment. 

Great  Eastern  Casualty  Co.  v.  Boli,  — 
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Tex.  Civ.  App.  — ,  187  S.  W.  686;  Miller  ▼. 
Massachusetts  Bonding  k  Ins.  Co.  247  Pa. 
182,  L.R.A.1915D,  616,  93  Atl.  320. 

The  court  properly  allows  attorneys*  fees 
to  plaintiff  in  this  cade  as  a  part  of  the 
costs. 

Nye-Schneider-Fowler  Co.  v.  Bridges^  H. 
&  Co.  08  Neb.  863,  156  N.  W.  235 ;  Ward  ▼. 
Bankers*  Life  Co.  99  Neb.  812,  157  N.  W. 
1017;  Meeker  v.  Lehigh  Valley  R.  Co.  236 
U.  S.  433,  59  L.  ed.  658,  P.U.R.1916D, 
1072,  35  Sup.  Ct.  Rep.  328,  Ann.  Cas.  1916B, 
691;  Missouri,  K.  &  T.  R.  Co.  v.  Cade,  233  U. 
S.  651,  58  L.  ed.  1139,  34  Sup.  Ct.  Rep.  678; 
Missouri,  K.  &  T.  R.  Co.  v.  Harris,  234  U.  S. 
420,  58  L.  ed.  1383,  L.R.A.1915E,  942,  34 
Sup.  Ct.  Rep.  790;  Carter  v.  Bartel,  110 
Iowa,  211,  81  N.  W.  462 ;  Ellis  v.  Whittier, 
37  Me.  548;  Grace  v.  Altemus,  15  Serg.  &  R. 
133;  Kossuth  County  v.  Wallace,  60  Iowa, 
508,  16  N.  W.  305 ;  Dowell  v.  Talbot  Pav.  Co. 
138  Ind.  675,  38  N.  E.  389 ;  Onondaga  Coun- 
ty V.  Briggs,  3  Denio,  173;  11  Cyc.  26. 

Sedgwick*  J.,  delivered  the  opinion  of 
the  court: 

The  policy  upon  which  this  action  was 
brought  insured  against  the  direct  loss  of 
the  property  described  "by  burglary,  theft, 
or  lai'ceny."  The  plaintiff  alleged  that  the 
diamond  ring  insured  was  stolen,  and  re- 
covered a  verdict  and  judgment  in  the  dis- 
trict court  for  Douglas  county  for  the  value 
thereof. 

1.  The  defendant  contends  that  the  evi- 
dence that  the  ring  was  stolen  was  not  suffi- 
cient to  justify  the  court  in  submitting  that 
question  to  the  jury.  The  evidence  is  not 
conflicting,  and  established  that  the  plain- 
tiff's wife  wore  the  ring  the  evening  of  May 
28,  1912,  and  at  night  placed  it  in  a  jewel 
box  with  other  jewelry  in  her  room  on  the 
second  floor  of  the  residence.  The  box  was 
provided  with  a  lock,  and  she  left  the  key  in 
the  lock.  She  had  no  occasion  to  wear  the 
ring  again  for  something  over  a  month,  and 
then  discovered  that  it  had  been  taken  from 
the  box.  In  the  meantime  a  servant  girl 
who  had  been  in  her  employ  for  about  two 
weeks  had  suddenly  left  her  upon  one  day's 
notice,  and  although  she  had  mailed  a  postal 
card  from  Salt  Lake  City,  Utah,  to  another 
girl  in  the  plaintiff's  employ,  it  gave  no  in- 
formation as  to  her  intentions  for  the 
future,  and  she  has  not  been  located  since. 
This  girl  had  had  the  care  of  the  room  in 
which  the  ring  was  left,  and  was  in  that 
room  in  the  absence  of  the  plaintiff  or  his 
wife.  She  had  no  money  when  she  left,  and 
borrowed  a  dollar  to  pay  for  taking  her 
trunk  to  the  station,  and  was  paid  the  bal- 
ance of  her  wages,  $13.60,  by  the  plaintiff's 
check,  which  was  cashed  at  a  drug  store. 
She  had  informed  the  plaintiff's  wife  that 
L.R.A.1918C. 


she  intended  to  go  to  Los  Angeles.  The 
defendant  company  and  the  police  were  im- 
mediately notified  when  the  loss  of  the  ring 
was  discovered,  and  although  search  was 
made  in  the  pawnshops  of  the  city  the  ring 
was  not  discovered.  The  policy  contained 
the  provision:  ''The  mere  disappearance  of 
an  article  or  money  shall  not  be  deemed 
sufficient  evidence  of  its  loss  by  burglary, 
theft,  or  larceny." 

The  defendant  relies  upon  Duschenes  v. 
National  Surety  Co.  79  Misc.  232,  139  N.  Y. 
Supp.  881,  and  other  similar  cases.  In 
that  case  the  provision  of  the  policy  relied 
upon  was:  "The  assured  shall  also  produce 
direct  and  affirmative  evidence  that  the  loss 
of  the  article  or  articles  for  which  claim 
is  made  was  due  to  the  commission  of  a 
burglary,  theft,  or  larceny;  the  disappear- 
ance of  such  article  or  articles  not  to  be 
deemed  such  evidence.** 

The  evidence  was  not  entirely  identical 
with  that  in  the  case  at  bar,  but  it  was  quite 
similar,  and  the  court  said:  ''No  direct  or 
affirmative  evidence  has  been  presented  of 
any  theft  or  larceny.  ...  In  order  to 
protect  itself  from  claims  under  the  policy 
for  loss  of  the  articles  covered  by  the  policy 
by  reason  of  some  other  cause  than  burglary, 
theft,  or  larceny,  the  company  has  provided 
that  the  insured  must  produce,  not  circum- 
stantial, but  direct  and  affirmative,  evi- 
dence of  the  wrong;'*  and  decided  that  the 
evidence  was  not  sufficient  to  support  a  ver- 
dict. Under  a  policy  containing  the  same 
language,  the  supreme  court  of  Pennsylvania 
held  that  quite  similar  evidence  would  sup- 
port the  finding  that  the  article  was  stolen. 
The  court  said:  "This  contention  gives  to 
the  words  'direct  aiid  affirmative  evidence'  a 
meaning  so  severely  technical  that  if  this 
meaning  alone  can  be  given  them,  a  policy 
containing  the  provision  we  have  here  would 
avail  the  assured  only  in  the  rarest  and 
most  exceptional  cases, — so  exceptional  that 
the  average  person  would  hardly  think  the 
contingency  in  which  the  policy  could  oper- 
ate worth  guarding  against.  ...  To 
limit  the  assured's  right  to  recovery  to  cases 
where  the  corpus  delicti  can  be  proved  by 
direct  testimony — ^that  is,  by  the  testimony 
of  witnesses  who  saw  the  actual  taking 
— ^would  make  the  policy  next  to  valueless." 

The  court  refused  to  construe  the  words 
"direct  and  affirmative  evidence"  literally, 
as  it  could  not  be  supposed  that  the  parties 
to  the  contract  so  understood  them.  Miller 
V.  Massachusetts  Bonding  &  Ins.  Co.  247  Pa. 
182,  L.R.A.1915D,  615,  93  Atl.  320.  These 
words  are  not  in  the  contract  under  consid- 
eration. Indeed,  the  language  we  have  to  con- 
strue is  much  more  liberal.  It  is  true  that 
if  larceny,  which  is  the  gist  of  the  action, 
is  sufficiently  established  by  this  evidence. 
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the  company's  risk  is  a  hazardous  one. 
•Such  a  contract  would  make  it  easy  to 
manufacture  a  case  against  the  company. 
The  husband  might  remove  the  ring  and 
secrete  it  until  the  litigation  was  over,  and 
the  "Vfife  could  then  in  good  faith  make  the 
same  proof  that  she  has  made  in  this  case. 
The  question  is  therefore  a  difficult  one. 
The  company  may,  if  it  desires,  assume  such 
risks  as  are  here  indicated,  and  to  hold  that 
under  this  contract  it  has  done  so  presents 
to  our  minds  the  less  diflicultv  than  to  hold 
otherwise.  The  husband  was  a  witness  in 
the  case  and  submitted  to  cross-examination, 
and  his  evidence  seems  frank  and  fair,  as 
does  also  the  evidence  of  the  wife.  When, 
as  in  this  case,  the  company  selects  for  such 
insurance  a  family  of  high  standing  in  the 
community,  the  insured  being  a  man  of  well- 
known  and  unquestionable  character,  by  so 
doing  the  risk  is  minimized.  It  seems  more 
probable  that  both  parties  to  this  contract 
understood  the  difficulties  in  making  proof 
of  larceny  in  many  cases,  and  that  proof 
of  the  facts  and  circumstances  from  which 
larceny  might  justly  be  inferred,  in  the  ab- 
sence of  any  evidence  to  the  contrary,  would 
require  the  matter  to  be  submitted  to  the 
jury. 

2.  The  defendant  also  complains  of  the 
allowance  of  an  attorney's  fee  and  taxing 
the  same  as  costs  against  the  defendant. 
The  contract  of  insurance  was  made  before 
the  enactment  of  the  Statute  of  1913  (Laws 
1913.  chap.  234;  Rev.  Stat.  1913.  §  3212), 
providing  for  such  attorney's  fee,  and  it  is 


earnestly  insisted  that  to  apply  that  statute 
to  litigation  upon  contracts  made  before  its 
enactment  impairs  the  obligation  of  the 
contract.  The  reasons  advanced  for  this 
contention  on  the  part  of  the  defendant,  and 
the  manner  in  which  they  are  presented 
in  this  brief,  might  well  cause  us  to  hesitate 
if  the  question  was  an  open  one.  Nye- 
Schneider-Fowler  Co.  v.  Bridges,  H.  &  Co.  98 
Neb.  863,  155  N.  W.  235 ;  Ward  v.  Bankers' 
Life  Co.  99  Neb.  812,  157  N.  W.  1017.  The 
decisions  in  these  cases  are  based  upon  the 
proposition  that  the  statute  affects  the  rem- 
edy only,  and  to  change  the  taxation  of 
costs,  even  if  it  results  in  increasing  the 
amount  of  costs,  does  not  change  the  lia- 
bility provided  for  in  the  contract,  but  only 
affects  the  method  of  enforcing  that  liabil- 
ity. If  the  contract  is  complied  with,  no 
costs  are  taxed  against  the  company.  If 
litigation  becomes  necessary  to  determine 
the  liability,  the  costs  result  from  the  litiga- 
tion, and  not  from  any  construction  of  the 
contract.  To  suggest  that  the  statute  re- 
lates only  to  litigation  upon  contracts  of 
a  particular  nature,  and  not  litigation 
generally,  presents  a  distinction  of  more  or 
less  difficulty;  but  that  has  already  been 
determined  in  the  cases  above  cited, — a  con- 
clusion that  we  do  not  now  feel  at  liberty  to 
depart  from. 

The  judgment  of  the  District  Court  is  in 
harmony  with  these  conclusions,  and  is  af- 
firmed. 

Letton  and  Rose,  JJ.,  not  sitting. 


WASHINGTON    SUPREME    COURT. 
(Department  No.   1.) 

A.  BERTSCHINGER,  Appt.. 

V. 

R.  H.  CAMPBELL,  Bespt. 

(—  Wash.  — ,  168  Pac.  977.) 

Duress  —  threatened  prosecution  —  re- 
covery of  money. 

1.  Sufficient  duress  to  warrant  reixyvery 
of  money  is  ^own  where  it  is  paid  by  a 
physician  to  protect  his  good  name  when 
threatened  by  an  alleged  officer  with  prose- 
cution for  abortion  upon  one  who  is  stated 
to  be  dying,  and  to  have  made  before  be- 
roraing  unconscious  a  written  statement 
Bfrainst  the  physician,  which  is  in  posses- 
sion of  the  officev,  where  all  the  alleged 
facts  are  false,  although  no  proceeding  has 

BTote.  —  As  to  right  to  recover  back  mon- 
ey paid  to  suppress  a  threatened  prosecution 
for  a  crime,  see  annotation  followine  this 
cs«e,  post,  73;  and  references  taerein 
to  annotation  on  related  questions. 
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been  commenced  or  immediate  arrest  or  im- 
prisonment threatened. 
For  other  cases,  see  Duresa,  in  Dig,  1-52 

N.  8. 

Case   —   action    to   recover  money   ex- 
torted. 

2.  Violation  of  a  criminal  statute  against 
extortion  creates  a  right  of  action  in  favor 
of  the  victim  to  recover  the  property  se- 
cured. 

For  other  cases,  see  As%ump9it^  II,  o,  i,  in 
Dig.  1-^2  N.  S, 

Duress  -i-  cKnnpoandlnii;  felony  —  recov- 
ering money. 

3.  Money  paid  under  duress  may  be  re- 
covered although  it  was  paid  to  compound 
a  felony. 

For  other  cases,  see  Assumpeit,  II .  o,  1,  in 
Dig.  1-52  N.  S. 

(November  23,  1917.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Lewis  County 
dismissing  an  action  brougjit  to  recover  an 
amount    alleged    to   have    been    unlawfully 
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extorted  from  plaintiff  by  defendant.     Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  N.  Hart,  Gcwrgc  W.  Wilson, 
and  Wcdmark  &  Grimm  for  appellant. 

Messrs.  Herman  Allen  and  Hayden, 
Liangrhorne,  &  Metzger,  for  respondent: 

A  mere  threat  to  imprison,  without  an 
actual   arrest,   does   not   constitute   duress. 

Bodine  v.  Morgan,  37  N.  J.  Eq.  426; 
Thorn  v.  Pinkham,  84  Me.  101,  30  Am.  St. 
Rep.  335,  24  Atl.  718;  Cornwall  v.  Ander- 
son, 85  Wash.  374,  148  Pac.  1;  Thome  v. 
Farrar,  57  Wash.  441,  27  L.R.A,(N.S.) 
385,  135  Am.  St.  Rep.  995,  107  Pac.  347. 

Threats  of  imprisonment,  not  accom- 
panied with  the  statement  that  the  prosecu- 
tion has  been  commenced,  do  not  constitute 
duress. 

Cornwall  v.  Anderson,  85  Wash.  374,  148 
Pac.  1;  Thome  v.  Farrar,  57  Wash.  441,  27 
L.R.A.(N.S.)  385,  135  Am.  St.  Rep.  995, 
107  Pac.  347;  Buchanan  v.  Sahlein,  9  Mo. 
App.  552;  Sulzner  v.  Cappeau-Lemley.  & 
M.  Co.  234  Pa.  162,  39  L.R.A.(N.S.}  421, 
83  Atl.  103;  Elston  v.  Chicago,  40  111.  514, 
89  Am.  Dec.  361. 

Threats  of  criminal  prosecution,  unac- 
companied by  threats  of  immediate  im> 
prisonment,  do  not  constitute  duress. 

Beath  v.  Chapoton,  115  Mich.  506,  69 
Am.  St.  Rep.  589,  73  N.  W.  806;  lugebrigt 
V.  Seattle  Taxicab  &  Transfer  Co.  78  Wash. 
435,  139  Pac.  188. 

The  true  test  for  determining  %vhether  or 
not  a  penal  statute  confers  a  cause  of  ac- 
tion for  private  injuries  resulting  from  the 
breach  seems  to  be  intention.  That  is, 
wliether  the  intention  of  the  law  is  to  con- 
fer a  right  upon  individuals  in  addition  to 
creating  a  new  public  offense. 

Grant  v.  Slater  Mill  A  Power  Co.  14  R.  I. 
380;  Taylor  v.  Lake  Shore  &  M.  S.  R.  Co. 
45  Mich.  74,  40  Am.  Rep.  457,  7  N.  W.  728; 
Harden  v.  Crocker,  10  Pick.  383;  Hayes  v. 
Porter,  22  Me.  371;  Little  v.  Ince,  3  U.  C. 
C.  P.  528;  Flynn  v.  Canton  Co.  40  Md.  312, 
17  Am,  Rep.  603;  Heeney  v.  Sprague,  11 
R.  I.  456,  23  Am.  Rep.  502;  Gorris  v.  Scott, 
L.  R.  9  Exch.  125,  43  L.  J.  Exch.  N.  S.  92, 
30  L.  T.  N.  S.  431,  22  Week.  Rep.  575; 
Atkinson  v.  Newcastle  &  G.  Water  Co.  L.  R. 
2  Ex.  Div.  441,  46  L.  J.  Ch.  N.  S.  775,  36 
L.  T.  N.  S.  761,  25  Week.  Rep.  794. 

A  mere  threat  to  arrest  is  not  equivalent 
to  charging  a  person  with  the  commission 
of  a  criminal  offense. 

Sively  v.  State,  44  Tex.  274;  Schultz  v. 
State,  135  Wis.  644,  114  N.  W.  505,  116  N. 
W.  269,  671. 

Parker,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff,  Bertschinger,  seeks  recovery 
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of  the  sum  of  $1,025  alleged  to  have  been 
unlawfully  extorted  from  him  by  the  defend- 
ant, Campbell,  and  also  the  sum  of  $125 
as  special  damages  incidental  thereto.  The 
cause  proceeded  to  trial  in  the  superior 
court  for  Lewis  county,  sitting  with  a  jury, 
resulting  in  a  judgment  of  dismissal  ren- 
dered by  the  court  upon  the  motion  of  the 
defendant's  counsel  at  the  close  of  the  plain- 
tiff's evidence.  The  motion  and  judgment 
were  rested  upon  the  ground  that  the  evi- 
dence introduced  in  the  plaintiff's  behalf 
was  not  sufficient  to  support  any  recovery 
against  the  defendant,  in  that  it  conclusive- 
ly showed  that  appellant  voluntarily  paid 
the  money  to  the  defendant.  From  this  dis- 
position of  the  cause  the  plaintiff  has  ap- 
pealed to  thiB  court. 

Appellant  is  a  physician  practising  his 
profession  in  Portland,  Oregon.  Respond- 
ent is  a  physician  practising  his  profession 
at  Little  Falls,  in  this  state,  some  70  mile» 
distant  from  Portland.  On  December  26, 
1912,  a  young  man  and  a  young  woman 
called  at  appellant's  office  in  Portland  and 
requested  him  to  examine  her  with  a  view  of 
determining  certainly  whether  or  not  she 
was  pregnant;  they  believing  that  she  was 
then  probably  in  that  condition.  Appellant 
was  then  given  to  understand  that,  should 
he  find  tlie  young  woman  pregnant,  they  de- 
sired that  he  perform  an  abortion  upon  her. 
Appellant  consented  to  examine  the  young, 
woman,  but  positively  refused  to  perforn^ 
any  abortion  upon  her.  His  examination 
convinced  him  that  she  was  pregnant,  and 
he  so  advised  them.  He  then  charged  her 
$5  for  making  the  examination.  No  abor- 
tion was  performed  upon  her  by  appellant,, 
and  nothing  further  was  ever  done  by  him 
for  her.  Appellant  was  not  acquainted  with, 
either  the  young  man  or  the  young  woman, 
but  from  conversation  then  had  with  her 
learned  that  she  lived  at  Castle  Rock,  and 
was  soon  going  to  Little  Falls  to  work.  Ap- 
pellant was  well  known  in  Portland,  having 
lived  there  thirty -three  years,  and  had  built 
up  a  good  practice  there  in  his  profession. 
On  January  6,  1913;  eleven  days  after  the 
visit  of  the  young  woman  to  his  office,  ap- 
pellant received  from  respondent  through 
the  mail  the  following  letter: 

Dear  Dr.: — 

A  young  lady  lays  dying  from  septic  con* 
dition  and  incomplete  abortion.  She  has 
made  a  full  confession,  you  are  charged  with 
the  crime.  The  confession  is  in  my  posses- 
sion. In  event  of  her  death  it  will  be 
turned  over  to  the  police.  Confession  is  wit- 
nessed.     I  do  not  think  she  can  last  more 
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than  a  day  or  so,  judging  by  her  present 
condition. 

X    am  very    truly, 

[Signed]  Dp.  R,  H.  Campbell, 

Little  Falls, 

Wb. 
-Tannary  4/12, 

While  the  Intter,  upon  its  face,  does  not 
Ftate  to  whom  it  was  addressed,  it  came  to 
appellant  through  the  mail,  addressed  upon 
the  envelop  to  him,  in  apparently  the  same 
handwriting  as  the  letter,  the  postmark 
showing  that  it  had  been  mailed  at  Little 
Falls.  The  figures  "12"  upon  the  letter,  in- 
dicating the  year,  manifestly  mean  ]  3,  since 
it  was  written  after  the  visit  of  the  young 
woman  to  appellant's  office  in  Portland, 
wbich  occurred,  as  we  have  seen,  on  De- 
cember 26,  1912.  Appellant  was  then  wholly 
unacquainted  with  respondent.  Remember- 
ing the  visit  of  the  young  woman  to  his 
office  a  short  time  previous,  and  remember- 
ing that  he  had  then  learned  that  she  was 
going  to  Little  Falls  to  work,  appellant  con- 
cluded that  the  letter  had  reference  to  her. 

Wliat  appellant  did  and  what  occurred 
thereafter  may  be  stated  in  appellant's  own 
language  from  his  testimony  gives  upon  the 
trial  as  follows: 

Q.  When  you  received  that  letter  you  may 
»tate  what  you  did. 

A.  Well,  I  immediately  called  up  my  wife 
at  that  time  and  told  her  about  the  letter. 

■  •         • 

Q.  Now,  what  effect  did  this  letter  have 
upon  your  mind? 

A.  Why,  the  effect  was  somebody  was  put- 
ting up  blackmail,  or  a  job,  as  I  would  call 
it.     .     .     . 

Q.  Now,  after  talking  with  your  wife  on 
the  telephone,  what  did  you  do  next? 

A.  I  waited  for  my  wife  to  come  to  the 
office,  and  we  talked  the  matter  over,  and 
she  advised  me  to  call  up  this  Dr.  Campbell 
on  the  telephone,  if  possible.     .     .     . 

A  I  had  to  go  to  the  long-distance  office. 
The  lines  were  somewhat  out  of  order  on 
account  of  the  storms  at  that  time. 

Q.  Ju9t  state  what  conversation  you  had 
with  Dr.  Campbell  on '  the  telephone. 

A.  Why,  I  told  Dr.  Campbell  this  was  Dr. 
Bertfichinger.  I  told  him  I  received  the  let- 
ter from  him  that  morning,  and  told 
(aakcd)  him  what  the  meaning  of  the  let- 
ter was.  H^  told  me  the  letter  speaks  for 
itself,  aad  advised  me  to  come  over  there. 
We  eoald  not  carry  a  conversation  on  very 
distinctly  as  it  was  very  hard  to  hear. 
.  .  .  Advised  me  to  eome  over,  and  told 
ne  what  train  to  take.  I  wasn't  posted  on 
the  trains,  and  he  told  me  to  take  the  train 
leaving  about  2  o'clock.  I  took  that  train 
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over  there,  and  when  X  got  there  I  met  him 
just  as  he  was  going  into  his  house,  by  the 
gate.  I  arrived  in  Little  Falls  about  5. 
o'clock,  and  we  got  to  talking  about  the 
matter  and  I  asked  him  what  the  meaning 
of  the  letter  was.  ...  I  wanted  to  find 
out  what  kind  of  a  proposition  I  was  up 
against;  that  was  all,  it  looked  like  a 
piece  of  blackmail  of  some  kind  or  shape  to 
me.  I  had  no  reason  to  believe  anything  but 
that.  I  didn't  know  if  any  girl  was  in 
league  with  Dr.  Campbell  in  the  proposi- 
tion, or  whether  something  else  had  been 
done  or  what.  ...  I  asked  about  the 
girl,  and  I  wanted  to  see  her.  He  said, 
"There  is  not  much  for  you  to  see  here." 
She  was  lying  unconscious  and  liable  to 
draw  her  last  breath,  and  no  chance  to  see 
her.  Finally  he  told  me  he  had  ber  in  his 
house,  and  laughed  at  me  and  said  he  had 
me  just  where  he  wanted  me.  .  .  .  He 
threatened  to  have  me  arrested,  turn  me 
over  to  the  authorities. 

Q.  What  did  he  say  in  reference  to  the 
official  capacity  of  himself  7 

A.  Well,  that  came  later  on.  I  then 
challenged  him  to  take  it  up  with  the  au- 
thorities or  I  would  take  it .  up  myself, 
and  then  he  told  me  it  was  no  use  to  make 
any  fuss  over  it,  as  he  was  the  health  officer 
there,  and  the  best  thing  I  could  do  was  to 
settle  with  him.  and  in  the  event  of  death 
be  could  sign  the  death  certificate;  he  was 
health  officer  there  and  the  only  physician 
in  the  town.     ... 

Q.  What  else  did  he  say?  '      '  ': 

A.  ...  When  I  spoke  of  taking  it 
up  with  the  authorities  myself,  he  then  told 
me  I  had  better  not  do  tliat,  I  hotter  settle 
the  proposition  with  him,  and  first  he  asked 
me  to  pay  the  price  of  the  nurse,  which  wa^ 
$25.  That  I  paid  him  in  cash  at  the  time* 
Then  after  that,  I  guess  he  thought  I  was  a 
good  subject,  and  he  again  said  for  a  thou- 
sand dollars  he  would  protect  me  no  matter 
what  the  outcome  w^ould  be.  .  .  .  Un- 
der the  circumstances  I  reasoned,  if  he  had 
such  a  confession,  although  it  was  a  frame- 
up,  that  if  the  girl  did  it,  which  I  didn't 
know  whether  she  did  or  not,  I  would  be 
liable  if  she  did;  he  might  use  it  against 
me.  Bather  than  have  a  case  of  that  kind 
I  would  sacrifice  a  thousand  dollars  and  then 
investigate  and  find  out  and  fight  him  after- 
wards. .  .'  .  I  told  him  I  could  not  pay 
any  thousand  dollars;  I  had  just  come  back 
from  the  East  on  a  trip,  and  I  told  him  I 
could  not  raise  a  thousand  dollars.  "You 
will  have  it  here  in  two  hours,"  he  said.  I 
told  him  I  could  not  raise  that  in  twenty- 
four  hours;  I  could  raise  $500  and  give  him 
my  note  for  the  balance.  He  said,  *'No,  no< 
notes  and  no  drafts,  a  thousand  dollars  in. 
cash,  in  gold."    That  was  the  only  option  I 
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had.  We  walked  down  to  the  depot.  I  wait- 
ed four  or  five  hours.  The  train  wasn't  on 
schedule,  and  got  home  along  about  2 
o'clock  in  the  morning.  I  told  ray  wife  of 
the  conversation  I  had  with  Dr.  Campbell, 
and  she  advised  me  to  raise  the  money  by 
mortgage  or  some  way  and  go  over  there 
and  protect  my  name  rather  than  face  this 
thing;  it  was  a  blackmail  proposition,  but 
rather  than  take  a  chance  of  having  that  on 
me,  I  had  better  pay  a  thousand  dollars.    So 

1  thought  of  Mr.  McKensie,  a  friend  of 
mine,  and  through  him  we  raised  a  thou- 
sand  dollars   and    took    it    over    to   him. 

•         •         • 

Q.  When  you  left  Dr.  Campbell  did  he 
give  you  any  length  of  time  in  which  to 
raise  the  thousand  dollars? 

A.  Twenty-four  hours  specifically.  .  .  . 
He  said  to  have  it  there  in  twenty-four 
hours. 

Q.  When  did  you  get  back  to  Little  Falls? 

A.  W^e  took  the  train  at  home  that  day  at 

2  o'clock  and  arrived  there  about  5. 
Q.  Who  went  with  you? 

A.  My  wife. 

Q.  Your  wife  at  that  time? 

jc\.   xes.     ... 

Q.  Now,  when  you  got  back  to  Little  Falls 
you  say  that  it  was  about  6  o'clock.  Just 
tell  the  jury  what  happened  then. 

A.  My  wife  and  I  approached  his  house, 
and  he  came  out  as  we  got  to  the  gate,  in 
his  shirt  sleeves;  he  didn't  have  a  coat  on, 
and  he  evidently  was  expecting  us,  and  be- 
fore we  got  to  the  porch  of  the  house  he 
came  and  opened  the  door  to  receive  us,  and 
as  we  entered  the  house  he  told  my  wife  to 
go  into  the  room  to  the  left,  and  took  me 
straight  over  to  where  he  had  his  office  in 
the  residence,  and  we  had  a  short  talk  there, 
and  he  said  the  girl  was  about  the  same,  and 
she  was  still  unconscious,  and  that  he  didn't 
know  whether  she .  would  draw  her  last 
breath  any  minute,  and  he  wanted  to  know 
if  I  had  the  money.  I  said  yes,  I  had  it 
there.  By  the  way,  I  forgot  to  mention 
this:  The  day  before  he  said  he  would 
surrender  this  confession  from  the  girl  if  I 
paid  over  this  thousand  dollars.  This  he 
refused  to  do  the  second  day.  He  didn't 
give  us  the  confession,  but  he  kept  the 
money.  That  is,  after  a  litle  talk  I  said  my 
wife  had  the  money.  He  wanted  me  to  get 
the  money.  I  told  him  my  wife  had  it,  that 
we  had  to  mortgage  our  home,  and  that  my 
wife  had  the  money.     .     .     . 

A.  When  I  told  him  my  wife  had  the 
money, — really  the  money  was  coming  out 
of  her  money  as  well  as  mine,— he  sort  of 
hesitated  and  said,  "Well,  we  will  have  her 
come  in,"  and  she  came  into  the  room  and 
asked  him  what  the  money  was  paid  for,  and 
he  said,  "To  keep  that  man  out  of  the  pen," 
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and  there  was  some  more  conversation  which 
wasn't  material,  but  she  counted  out  the 
money  to  him.  My  wife  gave  him  that 
money  in  $20  gold  pieces.  .  .  .  After  he 
had  the  money  he  patted  us  on  the  back  and 
said  the  danger  was  all  over;  the  girl 
wasn't  in  a  verv  serious  condition  at  all; 
he  thought  everything  would  come  out  right, 
and  in  the  event  of  her  death  he  would  pro- 
tect us.  We  then  left  Dr.  Campbell's  place 
and  went  home.     .     .    . 

Q.  State  whether  or  not  you  paid  the 
money  by  reason  of  the  fact  that  you  were 
afraid  of  being  prosecuted. 

A.  Yes ;   the  only  reason  I  did  pay  it. 

The  jury  would  have  been  fully  warranted 
in  believing  all  of  the  facts  above  stated 
had  the  cause  been  submitted  to  it. 

The  principal  contention  of  counsel  for  re- 
spondent, and  apparently  the  conclusion 
reached  by  the  trial  court,  is  rested  upon  the 
theory  that  it  must  be  determined,  as  a 
matter  of  law,  from  these  facts,  that  appel- 
lant cannot  recover  because  the  money  was 
not  paid  under  such  legal  duress  as  the  law 
requires  to  be  proven  to  avoid  a  contract, 
in  that  appellant  was  not  charged  with  the 
commission  of  a  crime  in  any  proceeding  in- 
stituted in  court,  nor  was  he  threatened 
with  immediate  arrest  or  imprisonment. 
In  other  words,  counsel  invoke  the  rules  ap- 
plicable to  cases  where  claims  of  right  are 
asserted  in  good  faith,  accompanied  by 
threats  of  civil  or  criminal  proceedings  nuide 
in  good  faith,  looking  to  the  enforcement  of 
such  asserted  rights,  and  where  the  con- 
tract, settlement,  or  compromise  involved 
would  not  be  invalid  for  want  of  considera- 
tion, apart  from  the  question  of  coercion. 
Counsel  rely  principally  upon  the  law  as 
announced  in  our  decision  in  Ingebrigt  v. 
Seattle  Taxicab  &  Transfer  Co.  78  Wash. 
433,  139  Pac.  188.  In  that  case  the  plain- 
tiff sought  to  set  aside  a  settlement 
claimed  to  have  been  made  by  him  with  the 
defendant  under  duress,  for  money  alleged 
to  have  been  unlawfully  appropriated  by 
him,  and  to  recover  damages  measured  by 
the  value  of  the  consideration  he  gave  to 
effect  the  settlement.  Judgment  of  nonsuit 
was  rendered  at  the  close  of  the  plaintiff's 
evidence,  upon  motion  of  the  defendant,  the 
case  being  taken  from  the  jury,  which  judg- 
ment was  affirmed  by  this  cotirt.  No  crimi- 
nal prosecution  was  commenced;  it  was  only 
threatened.  Judge  Gose,  speaking  for  the 
court,  at  page  436  of  78  Wash,  of  the  re- 
ported decision,  said:  "Under  the  ap- 
pellant's testimony,  he  had  unlawfully 
appropriated  money  which  belonged  to  re- 
spondent. The  respondent  had  a  bright  to 
say  to  him  that,  if  he  did  not  Battle,  it 
would   commence   a   civil    action.     It   also 
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had  a  right  to  point  out  to  him  that  he  was 
subject  to  a  criminal  proaecution.  Under 
his  own  testimony,  the  good  faith  of  the 
charge  that  he  was  subject  to  criminal 
prosecution  cannot  be  questioned.  It  is 
not  duress  for  one  who  in  good  faith  believes 
that  he  has  been  wronged  to  threaten  the 
wrongdoer  with  a  civil  suit;  and  if  the 
wrong  includes  a  violation  of  the  criminal 
law,  it  is  not  duress  to  threaten  him  with 
a  criminal  prosecution." 

The  learned  writer  of  the  opinion  cites  as 
lending  support  to  the  conclusion  reached 
therein  the  following  decisions:     Hilborn  v. 
Bucknam,   78  Me.   482,   57   Am.   Rep.   816, 
7  Atl.  272;  Bodine  v.  Morgan,  37  N.  J.  Eq. 
426;    Thorn   v.  Finkham,   84   Me.    101,   30 
Am.  St.  Bep.  335,  24  AtL  718;  Buchanan  v. 
Sahlein,  9  Mo.  App.  552;   Sulsner  v.  Cap- 
peau-Lemley  &  M.  Co.  234  Pa.  162,  39  L.B.A. 
( X.S. )  421,  83  Atl.  103 ;  Loan  &  Protection 
Asso.  ▼.  Holland,  63  111.  App.  58;   Elston 
V.   Chicago,  40  111.  514,  89  Am.  Dec.  361; 
Beath  v.  Chapoton,  115  Mich.  506,  69  Am. 
St.  Rep.  589,  73  N.  W.  806;    Williams  v. 
Stewart,   115  Ga.  864,  42  S.  £.  256;   Mc- 
Cormick  Harvesting  Mach.  Co.  v.  Miller,  54 
Xeb.    644,    74   N.    W.    1061;    Alexander   v. 
Pierce,  10  K.  H.  494;  Englert  v.  Dale,  25 
X.  D.  687,  142  N.  W.  169;  Harrison  Twp. 
v.  Addison,  176  Ind.  389,  06  X.  £.  146.    It 
may  be  said,  speaking  generally,  that  all 
these   cited   decisions  deal  with   contracts, 
settlements,  or  compromises  which,  within 
themselves,    apart    from    the    question   of 
duress^  were  not  invalid  for  want  of  lawful 
consideration,  and  also  that  in  making  the 
demands  and  threats  which  brought  about 
the    contract,    settlement,    or    compromise 
the  party  charged  with  duress  believed,  in 
eood  faith,  that  he  was  making  a  lawful 
demand  and  threat,  looking  to  the  enforce- 
ment of  a  right  possessed  either  by  himself 
or  those  for  whom  he  was  acting.    We  notice 
here,    however,    those    of    these    decisions 
which  may  seem  to  deal  with  situations  not 
whollv  of  this  nature. 

In  Sulzner  v.  Cappeau-Lemley  ft  M.  Co. 
234  Pa.  162,  39  L.R.A.(N.S.)  421,  83  Atl. 
103,  the  demand  involved  was  m;  de  for 
property  which  the  one  making  the  demand 
believed  in  good  faith  that  his  company  was 
entitled  to,  but  the  alleged  threat  was  that 
the  son  of  the  one  upon  whom  the  demand 
was  made  would  be  imprisoned  if  the  de* 
mand  was  not  complied  with.  Settlement 
was  thereupon  effected,  a  valuable  con- 
sideration passing  from  each  party  to  the 
other.  No  proceedings  having  been  com- 
menced nor  warriEnt  of  arrest  issued  and  no 
actual  arrest  of  the  son  attempted,  the  evi- 
dence was  held,  as  a  matter  of  law,  not 
rafTieient  to  support  a  verdict  of  recovery  of 
the  fruits  of  the  settlement,  upon  the  ground 
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of  duresa  That  case  differs  from  the  others 
in  that  the  threat  was  not  made  directly 
against  the  one  upon  whom  the  demand  was 
made.  The  contract,  however,  was  not  in- 
valid for  want  of  valuable  considerations 
passing  from  each  of  the  parties  to  the 
other,  and  rested  upon  a  demand  made  in 
good  faith. 

In  Englert  v-  Dale,  25  N.  D.  587,  142  N. 
W.  169,  we  have  a  somewhat  similar  situ- 
ation, in  that  the  alleged  threat  was  to  have 
the  son  of  the  one  upon  whom  the  demand 
was  made  imprisoned  if  the  demand  was  not 
complied  with.  The  demand  was,  however, 
made  in  the  assertion  of  a  right  which  the 
one  making  it  believed  in  good  faith  that  he 
was  entitled  to.  That  case  was  tried  and 
decided  by  the  court  without  a  jury,  and  it 
was  found,  as  a  question  of  fact,  that  the 
mortgage  in  question,  claimed  to  have  been 
procured  by  duress,  was  voluntarily  exe- 
cuted. 

The  decisions  in  Harrison  Twp.  v.  Addi- 
son, 176  Ind.  389,  96  N.  E.  146,  and  Mc- 
Cormick  Harvesting  Mach.  Co.  v.  Miller, 
54  Xeb.  644,  74  X,  W.  1061,  were  rested 
upon  the  ground  tliat  there  was  no  duress 
in  law  justifying  the  avoiding  of  the  con- 
tracts, which  were  settlements  of  claims 
made  in  good  faith  for  misappropriation 
oi  moneys.  Another  reason  pointed  out  by 
the  courts  in  both  of  these  cases  why  the 
plaintiffs  could  not  recover  was  that  the 
contracts  of  settlement  were  unenforceable 
as  being  against  public  policy,  in  that  they 
were,  in  effect,  contracts  to  obstruct  the 
administration  of  the  criminal  laws.  Noth- 
ing said  by  the  courts  in  those  decisions^ 
however,  suggests  that  a  contract,  unen> 
forceable  as  against  public  policy,  might 
not  also  be  void  because  of  its  being  made 
under  duress.  If  made  under  duress  such 
as  to  render  it  void,  the  question  of  it 
being  unenforceable  because  against  public 
policy  would  not  be  of  any  consequence  in 
so  far  as  the  recovery  upon  a  right  growing 
out  of  the  transaction  is  concerned. 

The  decisions  above  noticed  and  relied 
upon  by  counsel  for  respondent  deal  with 
situations  quite  different  from  that  here  in- 
volved. In  each  of  them,  as  already  no- 
ticed, the  one  making  the  demand  and  ac- 
cused of  coercion  was  seeking  to  enforce 
rights  which  he,  in  good  faith,  believed  he 
possessed,  either  for  himself  or  for  those  for 
whom  be  was  acting.  The  contracts  and 
settlements  so  effected  were  not  unlawful 
in  themselves  so  far  as  the  settlement  of 
the  private  rights  in  question  were  con- 
cerned, nor  were  they  invalid  for  want  of 
consideration.  Here  we  have  a  case  where 
the  respondent  had  no  shadow  of  right  to 
rest  his  demand  upon.  Not  only  did  no 
right  exist  in  him  to  make  such  demand. 
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but  no  right  existed  in  anyone  to  make  such 
demand.  He  could  not  have  made  the  de- 
mand  in  good  faith  if  the  evidence  intro- 
duced  in  appellant's  behalf  is  true,  and  we 
mwiit  so  regard  it  for  present  purposes. 
There  is  something  else  in  this  case  beside 
the  question  of  duress,  as  such  question 
is  presented  and  determined  in  cases  like 
Ingebrigt  v.  Seattle  Taxicab  ft  Transfer 
Co.  supra,  and  those  therein  cited  and  here 
relied  upon  by  counsel  for  respondent. 

The  presumption  of  want  of  duress  in 
the  making  of  contracts,  settlements,  or 
compromises  under  the  circumstances  shown 
in  those  decisions  does  not  apply  to  the  pay* 
ment  of  money  under  the  circumstances  here 
shown.  Where  contracts,  settlements,  and 
compromises  are  made  between  parties 
where  there  is  a  fair  show  of  legal  right, 
and  where  the  contract,  settlement,  or  com* 
promise  is  not  manifestly  unfair,  and  is 
made  in  response  to  a  demand  made  in  good 
faith,  it,  of  course,  should  require  the  most 
convincing  proof  of  duress  in  order  to  war- 
rant its  avoidance  on  that  ground;  while 
the  verv  fact  that  one  yields  to  a  demand 
made  upon  liim  without  the  shadow  of  right, 
and  one  which,  under  no  circumstances, 
could  be  made  in  good  faith,  suggests,  of 
itself,  some  degree  of  duress,  inducing  the 
yielding  to  such  demand. 

Coiuieel  for  respondent  cite,  and  in  some 
measure  rely  upon,  our  decisions  in  Thorne 
v.  Farrar,  67  Wash.  441,  27  L.R.A.(N.S.) 
385,  135  Am.  St.  Rep.  i»9.>,  107  Pac.  347, 
and  Cornwall  v.  Anderson,  85  Wash.  363, 
148  Pac.  1.  Both  of  these  cases  were  tried 
by  the  court  without  a  jury,  and  the  ques- 
tions of  duress  were  therein  disposed  of  as 
questions  of  fact,  and  not  as  questions  of 
law.  In  the  Thorne  Case,  supra.  Judge 
Gose,  speaking  for  the  court  at  page  444  of 
57  Wash,  said:  **We  are  persuaded  that  the 
promptings  of  conscience,  and  not  threats, 
moved  him  to  marry  the  respondent  and 
make  the  reparation  that  honorable  conduct 
demanded." 

In  the  Cornwall  Case,  supra,  this  court 
refused  to  disturb  the  findings  of  the  trial 
<court  that  appellant  had  executed  the  notes 
In  question  freely  and  voluntarily.  In  each 
of  those  cases  there  was  a  yielding  to  a  de- 
mand made  in  good  faith. 

In  much  of  the  argument  advanced  by 
counsel  for  respondent  they  seemed  to  for- 
get that  this  cause  was  being  tried  in  the 
superior  court  before  a  jury  whose  province 
it  was  to  decide  the  questions  of  fact  in- 
volved. Now,  keeping  in  mind  the  facts  as 
shown  by  the  evidence  introduced  in  appel- 
lant's behalf,  which  we  must,  for  present 
purposes,  regard  as  true,  let  ua  notice  some 
of  the  decisions  dealing  with  demands  which, 
in  whole  or  in  part,  were  without  riarlit  and 
l.R.A.HUSC. 


known  to  be  such  by  those  making  the  de- 
mand. We  think  it  will  appear  therefrom 
that  the  courts  do  not  require  such  con- 
vincing proof  of  overcoming  the  free  will  of 
the  person  upon  whom  the  demand  is  made 
as  where  it  is  made  in  good  faith,  with  some 
show  of  legal  right,  and  a  recognition  of 
that  right  by  the  person  who  yields  tliereto. 
In  other  words,  there  is  running  through 
all  the  decisions  relied  upon  by  counsel  for 
respondent  in  this  case  the  element  of  pre- 
sumption that  when  one  yields  to  a  demand 
made  upon  him  in  good  faith,  accompanied 
by  a  fair  show  of  legal  right  in  the  one 
making  the  demand,  he  does  not  yield  be- 
cause of  duress  in  the  legal  sense.  The 
case  is  manifestly  quite  different  where 
one  yields  to  demands  made  upon  him  w^ith- 
out  any  show  of  legal  right  or  good  faith 
upon  the  part  of  the  one  making  the  de- 
mand. Indeed,  the  contrary  presumption  as 
to  duress  in  such  cases  would  seem  more 
in  agreement  with  common  experience  and 
common  sense,  since  it  would  seem  that 
one  would  not  ordinarily  yield  to  such  a 
demand  except  he  be  influenced  by  some 
present  overpowering  necessity,  viewed  from 
his  standpoint. 

In  Pemberton  v.  Williams,  87  111.  15,  the 
evidence  tended  to  show  that  the  plaintiff 
was  compelled  to  pay  more  than  was  plain- 
ly due  upon  the  purchase  price  of  a  land 
contract  to  procure  a  deed,  and  that  he  was 
induced  to  do  so  in  order  to  complete  an 
advantageous  resale  of 'the  land  by  iiim  tc 
another,  this  being  known  to  the  one  who 
made  the  demand  upon  him  for  the  excess 
amount.  The  duress  involved  manifestly 
consisted  only  of  the  necessity  of  his  pro- 
curing a  deed  to  the  land  in  order  that  he 
might  make  the  resale.  The  court  directed 
the  jury  to  find  against  him  in  an  action 
brought  by  him  to  recover  the  excess  so  paid 
by  him.  In  holding  this  to  be  error.  Justice 
Breese,  sp<*aking  for  the  supreme  court, 
said:  "It  is  very  clear,  we  think,  the  court, 
in  so  interposing,  invaded  the  rightful  prov- 
ince of  the  jury.  There  was  testimony  be- 
fore the  jury  tending  to  show  that  there 
were  only  $50  due  on  the  land,  and  when 
the  appellee  demanded  $365  as  his  due 
before  he  would  deliver  a  deed,  it  was  a 
fair  question  for  the  jury  whether  un- 
der the  circumstances  by  which  appellant 
was  surrounded,  by  the  sale  of  the  land 
to  Slingiove,  which  falling  through  a  good 
sale  might  be  lost,  the  payment  was  not 
involuntary — made  under  a  sort  of  moral 
duress.  The  jury  should  have  been  left 
free  to  pass  on  that  point  ;'^ 

Beath  v.  Chapoton,  115  Mich.  500,  69 
Am.  St.  Rep.  589,  73  N.  W.  800,  was  an  ac- 
tion to  recover  upon  notes  executed  in 
settlement    of    a    charge    of    embezzlement. 
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n&e  evidence  seemed  to  show  that  the  notes 
were  given  under  a  threat  of  criminal  pro- 
cee<lingB,  for  an  amount  greater  than  the 
sum  embezzled.     While  the  court  held  that, 
in   so  far  as  the  giving  of  the  notes  in  set- 
tlement, to  the  extent  of  the  amount  actual- 
ly   embezzled,  was  concerned,  it  was,  as  a 
matter  of  law,  not  a  duress,  it  was  held 
to  be  for  the  jury  to  decide  to  what  extent 
the   notes  were  given  without  consideration, 
and  to  render  a  verdict  accordingly.     In  so 
deciding,  Chief  Justice  Grant,  speaking  for 
the  court,  at  page  510  of  115  Mich.,  said: 
"There  is  no  evidence  of  anv  threats  or  re- 
straint   at  that   time,   no   prosecution   had 
been  commenced,  nor  was  there  any  state- 
ment that  any  had  been  commenced,  and  he 
was  free  to  go  and  come  as  he  chose.     It 
therefore  appears  that  Chapoton,  after  the 
alleged  charge  and  threats  were  made,  took 
ample  time  to  consider  it,  and  then  volun- 
tarily  settled  by  giving  these  notes.     This 
ia   not  the  course  pursued  by  a  man  con- 
scious of  his  innocence  and  in  the  posses- 
sion of  his  faculties.     There  is  nothing  to 
show  that  he  was  yotmg  or  old,  inexperi- 
enced,  feeble  in  body  or  mind,  or  unable 
to  indignantly  deny  and  resist  a  false  charge 
of    embezzlement  and   felony.     Under   this 
record   the   only  question  to  be  submitted 
to  the  jury  with  regard  to  him  was  whether 
there  was  a  failure,     ...     in  whole  or 
in   part,   for  the   notes.     Under   the   above 
decisions,  he  was  liable  upon  them  to  the 
extent  of  moneys  appropriated  by  him,  if 
any  were  so  appropriated;    and  it  was  the 
province    of    the    jury    to    determine    the 
amount.     If  he  had  appropriated  none  of 
the  plain tiflTs   money,   of   course  the  notes 
were  without  consideration,  and  void." 

In  that  case  there  was  no  commencement 
of  any  criminal  proceedings  nor  any  threat 
of  immediate  arrest.     That  case  seems  to 
hold   that,   in   so  far  as  the  consideration 
failed,  there  could  be  no  recovery  upon  the 
notes,  regardless  of  the  (|uestion  of  duress. 
Mareh   v.   Bricklayers'   &    P.   Union,    79 
Conn.  7,  4  L.RJ^.(N.S.)   1198,  118  Am.  St. 
Rep.   127,   63   Atl.   291,   6   Ann.   Cas.   848, 
was  an   action   brought    by    tlie    plaintiff 
against  the  union  to  recover  $100  extorted 
from  him  under  a  threat  of  withdrawing 
his  employees  and  thereby  injuring  his  busi- 
ness.   Here  we  have  a  case  like  the  one  be- 
fore  us,   wherein   the    money   was   exacted 
without    any     legal     right     whatever,    and 
without  any  possibility  of  its  having  been 
demanded  in  good,  faith.     In  awarding  re- 
ooverv    of   the    monev    so    exacted.   Justice 
Prentice,  speaking  for  the  court,  said :    "The 
most   elemental    principles    of   justice    and 
right,  which  have  by  universal  consent  been 
adopted  into  the  common  law,  suffice  for  a 
conclusion  that   money  cannot  be   lawfully 
L.K.A.19t8C. 


exacted  of  a  man  in  the  manner  here  suc- 
cessful." 

Joannin  v.  Ogilvie,  40  Minn.  564,  16 
L.R.A.  376,  32  Am.  St.  Rep.  581,  5^  N.  W. 
217,  was  an  action  to  recover  money  paid 
by  the  plaintiff  to  free  his  real  property 
from  a  lien  claim  filed  against  it  without 
any  right  whatever.  It  was  there  held 
that  this  was  not  such  a  voluntary  pay- 
ment on  his  part  as  to  prevent  his  recovery 
of  the  money  from  the  lien  claimant  who 
had  thus  induced  its  payment. 

Chicago  V.  Northwestern  Mut.  L.  Ins.  Co. 
218  III.  40,  1  L.R.A.(N.S.)  770,  76  N.  E. 
803,  was  an  action  by  the  insurance  com- 
pany to  recover  from  the  city  payments 
made  by  it  to  the  city  upon  demand  for 
water  rent  due  by  previous  o\vners  or  occu- 
pants of  the  building,  and  for  which  the  in- 
surance company  was  in  no  way  liable,  in- 
duced by  threats  of  the  city  authorities  that 
the  water  would  be  shut  off  until  this  de- 
mand was  satisfied.  This  was  held  not  to  be 
a  voluntary  payment  on  the  part  of  the  in- 
surance company,  but  that  it  was  one  made 
under  duress  such  as  enabled  it  to  recover 
the  money  so  paid. 

Goddard  v.  Bulow,  1  Nott  &  M*C.  45,  9 
Am.  Dec.  663,  was  an  action  to  recover  exces- 
sive freight  charges  demanded  as  a  condi- 
tion that  the  freight  be  received  and  trans- 
ported, the  one  upon  whom  the  demand  was 
made  being  then  under  great  necessity  of 
having  the  goods  transported.  This  was 
held  an  exaction  without  legal  right  to  the 
extent  of  giving  the  plaintiff  a  right  of 
action  for  the  recovery  of  the  excess  so  paid, 
upon  the  theory  that  it  was  not  voluntarily 
paid. 

These  are  but  a  few  of  the  many  deci- 
sions which  could  be  cited  showing  that  the 
presumption  against  duress  which  the  courts 
indulge  in  touching  contracts  and  settle- 
ments induced  by  demands  made  in  good 
faith  are  not  applicable  to  the  facts  appear- 
ing in  this  record. 

Our  criminal  statutes  relating  to  extor- 
tion and  providing  punishment  therefor,  we 
think,  also  lend  support  to  appellant's  con- 
tention. Section  2610,  Rem.  ^  Bal.  Code,  so 
far  as  applicable  here,  reads:  "Every  per- 
son, who,  under  circumstances  not  amount- 
ing to  robbery,  shall  extort  or  gain  any 
money,  property  or  advantage  ...  by 
means  of  force  or  any  threat,  either  (1)  to 
accuse  any  person  of  a  crime,  or  ...  to 
expose  or  impute  to  any  person  .  .  . 
disgrace,  .  .  .  shall  be  guilty  of  extor- 
tion and  shall  be  punished  by  imprisonment 
in  the  state  penitentiary  for  not  more  than 
five  years."     Rem.  &  Bal.  Code,  §  2610. 

That  respondent's  words,  written  and 
spoken,  and  his  attitude  towards  appellant, 
plainly    evidence    an    accusation    of    crime 
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made  against  appellant,  and  a  threat  to 
cause  him  to  be  criminally  prosecuted,  and 
also  a  threat  to  expose  him  to  disgrace,  re- 
spondent having  the  apparent  means  at 
hand  to  so  render  appellant  serious  injury, 
though  he  be  innocent,  if  he  did  not  pay 
the  money  demanded,  seems  too  plain  for 
argument.  It  is  true  that  this  is  a  general 
criminal  statute,  and,  of  course,  was  enacted 
for  the  benefit  of  the  public,  but,  since  the 
extortion  here  defined  is  a  crime  against  the 
person  and  works  to  his  personal  injury  as 
well  as  that  of  the  public,  the  commission 
of  it  would  create  a  cause  of  action  in 
favor  oi  the  person  so  injured.  The  right 
to  recover  money  so  extorted  was  learned- 
ly reviewed  by  Justice  Ailshie,  speaking  for 
the  supreme  court  of  Idaho,  in  Wilbur  v. 
Blanchard,  22  Idaho,  517,  126  Pac.  1069. 
The  plaintiff  in  that  case,  under  a  threat 
of  criminal  prosecution,  paid  $2,150  in  set- 
tlement of  an  embezzlement  charge  made 
against  him,  he  having  embezzled  only  $150. 
The  criminal  extortion  statute  of  Idaho  is 
in  substance  the  same  as  ours.  The  trial 
court  instructed  the  jury,  as  stated  in  the 
opinion,  in  substance  as  follows :  "That  the 
defendant  cannot  defend  this  action  upon 
the  mere  ground  that  the  charge  of  theft 
which  he  made  against  plaintiff  was  true, 
or,  in  other  words,  the  truth  or  falsity  of 
that  charge  alone  is  wholly  immaterial  to 
this  inquiry,  as  one  is  not  justified  in  ex- 
torting money  from  even  one  guilty  of 
crime,  provided  you  find  any  extortion  was 
practised." 

The  jury  returned  a  verdict  for  $2,000, 
evidently  finding  that  only  $150  was  appro- 
priated by  the  plaintiff.  In  affirming  this 
verdict  and  judgment  and  noticing  numer- 
ous authorities  touching  the  question  of 
duress,  the  learned  justice,  among  other 
things,  said:  "Xow,  reverting  again  to  the 
provisions  of  our  statute,  we  find  that  the 
fear  'such  as  will  constitute  extortion  may 
be  induced  by  threat,*  and  that  such  threat 
may  be  simply  *to  accuse*  the  party  of  a 
crime.  It  is  apparent  that  money  or  property 
might  as  readily  be  obtained  by  one  who 
is  in  fact  guilty  of  the  crime  by  threatening 
to  accuse  him  thereof  as  from  one  not  guilty 
of  a  crime  who  is  threatened  with  such  ac- 
cusation. It  seems  to  us  that  justice  de- 
mands that  no  one  should  be  allowed  to  ex- 
tort money  from  another  which  is  not  justly 
due  or  owing  to  him  by  overpowing  the  will 
and  mental  faculties  of  his  adversary  under 
threats  of  arrest  or  imprisonment,  even 
though  the  party  may  in  fact  be  guilty  of 
such  crime.  Two  wrongs  do  not  make  a 
right,  and  the  fact  that  a  man  is  guilty  of 
larceny  does  not  justify  the  man  from 
whom  the  property  has  been  stolen  to  use 


that  fact  as  a  means  or  instnun^it  of  ob- 
taining money  or  property  from  the  thief 
which  is  not  justly  due  and  owing." 

Manifestly,  *the  judgment  was  affirmed 
upon  the  theory  that  the  jury  could  well 
find  that  there  was  no  duress  in  plaintiff's 
yielding  to  the  demand,  to  the  extent  of 
his  paying  the  $150  actually  due  from  him; 
indeed,  it  might  have  been  so  held  as  a  mat- 
ter of  law ;  yet  the  jury  could  also  well  find 
that  the  additional  $2,000  was  paid  under 
duress.  Manifestly,  the  court  considered  the 
question  of  duress,  as  to  the  $2,000  so  paid, 
as  one  of  fact  for  the  jury  to  decide. 

It  was  suggested  in  oral  argument, 
though  not  advanced  in  the  briefs  as  a  de- 
fense, that  the  payment  of  this  money, 
under  the  circumstances  as  shown  by  appel- 
lant's evidence,  was,  in  effect,  the  Com- 
pounding of  a  felony,  and  for  that  reason 
the  judgment  of  dismissal  was  not  errone- 
ous. This,  upon  the  theory  that  the  agree- 
ment was  so  tainted  with  wrong  and  illegal- 
ity that  the  courts  will  not  lend  their  aid 
to  the  enforcement  of  the  right  claimed  by 
appellant.  It  hardly  seems  likely  that  re- 
spondent would,  upon  a  new  trial,  care  to 
invoke  this  defense,  since  it  would  imply 
that  he  was  himself  equally  guilty  of  com- 
pounding the  crime  with  which  he  charged 
appellant.  That  would  seem  to  be  an  ad- 
mission on  his  part  that  the  money  was  re- 
ceived as  well  as  paid,  for  that  purpose. 
But  even  that  theory  would  still  leave  open 
the  question  of  appellant  having  paid  the 
money  under  duress.  Plainly  a  contract 
or  settlement  amounting  to  the  compounding 
of  a  crime  could  be  void  because  of  duress 
as  well  as  unenforceable  because  of  being 
against  public  policy.  If  void  because  of 
duress  it  was  not  a  binding  contract  or 
settlement  under  which  appellant  could  re- 
tain the  fruits  thereof,  even  though  it  was 
also  a  contract  which,  but  for  the  duress, 
would  have  been  against  public  policy,  and 
as  such  could  not  be  the  foundation  of  any 
right  to  be  asserted  in  the  courts.  The  trial 
judge  did  not  take  the  case  from  the  jury 
upon  this  ground,  but  solely  because  lie 
decided  as  a  question  of  law  there  was  not 
such  duress  as  entitled  appellant  to  re- 
cover the  money  paid.  This  is  rendered 
plain  by  remarks  of  the  judge,  made  in  an- 
nouncing his  decision,  and  preserved  in  this 
record.  Clearlv,  it  would  have  been  errone- 
ous  for  the  trial  court  to  have  dismissed 
the  action  upon  the  ground  that  the  pay- 
ment of  the  money  was  for  the  compound- 
ing of  a  felony,  in  view  of  the  evidence 
produced  in  appellant's  behalf.  Tliis  ques- 
tion will  not  likely  arise  upon  a  new  trial 
for  the  reason  above  indicated ;  and  besides^ 
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respondent  has  pleaded  that  the  money  was 
paid  to  him  for  a  lawful  purpose.  The 
question  is  here  noticed  only  in  the  light 
of  the  present  status  of  the  case  to  show 
that  this  suggested  theory  does  not  support 
the  judgment  of  dismissal. 


The  judgment  ia  reTentd,  and  the  cause 
remanded  to  the  Superior  Court  for  a  new 
trial. 

Ellis,  Ch.  J.,  and.FuUevton*  Main,  and 
Webster,  JJ.,  ooncur. 


Anaotatioii— Right  to  recover  back  money  paid  to  suppress  a 

prosecution  for  a  crime* 


threateniMl 


For  the  subject  of  contracts  procured 
by  threats  of  prosecution  of  a  relative, 
see  the  notes  to  26  L JR. A.  48 ;  20  L.R. A. 
(N.S.)  484;  37  L.R.A.(N..S.)  539;  and 
L.R.A.1915D,  1118.  For  effect  of  agree- 
ment to  stifle  prosecution  upon  contract 
to  pay  existing  indebtedness  or  the  value 
of  property  or  money  feloniously  ob- 
tained, see  the  note  to  16  L.R.A.(N.S.) 
971.  For  validity  and  enforceability  of 
contract  to  compensate  the  owner  of 
property  stolen  or  embezzled,  in  the  ab- 
sence of  duress  or  agreement,  express  or 
implied,  to  stifle  prosecution,  see  the 
note  to  Board  of  Education  v.  Angel, 
L.R.A.1916E,  139. 

Contracts  for  the  suppression  of  crim- 
inal prosecutions  being  unlawful,  the 
courts  will  not  lend  aid  to  carry  them 
out,  but,  in  general,  will  leave  the  par- 
ties where  they  have  placed  themselves; 
as,  being  in  pari  delicto,  potior  est  con- 
ditio possidentis.  Where,  however,  the 
contract  is  made  under  circumstances  of 
duress,  oppression,  or  undue  influence, 
the  courts  will  permit  the  recovery  of 
money  paid  on  such  contracts,  or  even, 
in  some  cases,  cancel  the  obligations  or 
conveyances  made.  This  appears  to  be 
mainly  upon  the  theory  that  where  there 
is  duress,  oppression,  or  undue  influence, 
the  parties  are  not  in  pari  delicto;  but 
it  ia  also  based  to  some  extent  upon  pub- 
lie  policy,  which  would  prevent  the  ex- 
tortioner and  oppressor  from  retaining 
the  results  of  his  wrongful  act. 

General  rale. 

It  is  a  general  rule  that  money  paid 
to  suppress  a  threatened  prosecution  for 
a  crime  cannot  be  -secovered  back.  Col- 
lins V.  Blantem  (1767)  2  Wils.  341,  95 
Eng.  Reprint,  847  (obiter) ;  Mervin  v. 
Huntington  (1817)  2  Conn.  209;  Arter 
V.  Byington  (1867)  44  HL  468;  Harrison 
Twp.  V.  Addison  (1911)  176  Ind.  389, 
96  X.  E.  146;  Harmon  v.  Harmon  (1873) 
61  Me.  227;  Hilbom  v.  Buckman  (1886) 
71  Me.  482,  57  Am.  Rep.  816,  7  Atl.  272; 
Campbell  v.  Chabot  (1916)  115  Me.  247, 
98  Atl.  746;  Buchanan  v.  Sahlein  (1881) 
9  Mo.  App.  552;  Bumham  v.  Holt  (1843) 

14  N.  H.  367;  Collins  v.  Lane  (1880)  80 
L.R.A.iniSC. 


N.  Y.  627;  Adams  v.  Irving  Nat.  Bank 
(1889)  116  K.  Y.  606,  6  L.R.A.  491,  15 
Am.  St.  Rep.  447,  23  N.  E.  7;  Daimouth 
V.  Bennett  (1853)  15  Barb.  (N.  Y.)  541; 
Lutz  V.  Weidner  (1866)  1  Woodw.  Dec. 
(Pa.)  428;  Comstock  v.  Tupper  (1878) 
60  Vt.  696;  Wood  v.  Adams  (1905)  10 
Ont.  L.  Rep.  631;  Chipman  v.  Whitman 
(1912)  11  East.  L.  R.  (Can.)  313. 

"Whoever  is  a  party  to  an  unlawful 
contract,  if  he  hath  once  paid  the  money 
stipulated  to  be  paid  in  pursuance  there- 
of, he  shall  not  have  the  help  of  a  court 
to  fetch  it  back  again;  you  shall  not 
have  a  right  of  action  when  you  come 
into  a  court  of  justice  in  this  .  .  . 
manner  to  recover  it  back."  Wilmot, 
Ch.  J.,  in  Collins  v.  Blantem  (1767)  2 
Wils.  341,  96  Eng.  Reprint,  847,  in 
holding  that  there  could  be  no  recovery 
on  a  bond  given  to  secure  the  plaintiff 
for  a  note  he  gave  a  prosecutor  for  not 
appearing  and  giving  evidence  of  per- 
jury. 

Similarly,  one  was  not  permitted  to 
recover  back  what  he  had  paid  on  a  note 
given  to  suppress  a  prosecution  for  em- 
bezzlement. Singer  Mfg.  Co.  v.  Perrell 
(1899)  20  Ky.  L.  Rep.  1201,  48  S.  W. 
1078. 

And  a  horse  delivered  in  part  payment 
of  the  money  agreed  upon  could  not  be 
recovered.  Dixon  v.  Olmstead  (1837) 
9  Vt.  310,  31  Am.  Dec.  629. 

In  Ingebrigt  v.  Seattle  Taxieab  ft 
Transfer  Co.  (1914)  78  Warii.  433,^139 
Pac.  188,  cited  in  Bebtbohikgeb  v. 
Campbell,  ante,  66,  the  court  exon- 
erated the  defendants  from  any  wrong- 
ful act  in  taking  from  their  employee 
accused  of  embezslement  a  transfer  of 
a  truck  in  settlement,  although  they 
pointed  out  to  him  at  the  time  his  lia- 
bility to  arrest  and  prosecution;  and  he 
was  not  permitted  to  recover  his  prop- 
erty. 

It  may  be  noted  that  it  was  held  in 
Mayer  v.  HoflFman  (1886)  67  Wis.  279, 
30  N.  W.  356,  that  money  paid  when 
under  arrest  on  a  charge  of  bastardy, 
to  settle  the  matter,  without  threats, 
may  not  be  recovered  back. 

(A  fortiori  where  the  defendants,  at 
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the  plaintifPs  request,  paid  money  they 
owed  him  to  a  third  party  to  compound 
a  felony  with  which  the  plaintiff  was 
chai^dy  he  could  not  recover  it  from 
them.  Leonard  v.  Travis  (1863)  6  Alien 
(Mass.)  129.) 

DnresSy    oppressioiiy    and    undue    in- 


The  rule,  however,  is  subject  to  this 
qualification,  that  if  the  payment  has 
been  extorted  or  induced  by  duress,  op- 
pression, or  undue  influence,  it  can  be 
recovered  back.  Wilbur  v.  Blanchard 
(1912)  22  Idaho,  517,  126  Pac.  1069; 
Schommer  v.  Farwell  (1869)  56  HL  542; 
Baldwin  v.  Hutchison  (1893)  8  Ind.  App. 
454,  35  N.  E.  711 ;  Nelson  v.  Leszczynski- 
Clark  Co.  (1913)  177  Mich.  517,  143  N. 
W.  606;  Klein  v.  Pederson  (1902)  65 
Neb.  452,  91  N.  W.  281;  Richardson  v. 
Duncan  (1826)  3  N.  H.  508;  Severance 
V.  Kimball  (1836)  8  N.  H.  386;  Fillman 
V.  Ryon  (1895)  168  Pa.  484,  32  At  I.  89; 
Bertschingeb  V.  Campbell;  Heckman 
V.  Swartz  (1885)  64  Wis.  48,  24  N.  W. 
473. 

Thus,  money  was  recovered,  as  paid 
under  duress,  when  it  was  extorted  un- 
der a  threat  of  prosecution  for  larceny 
(Wilbur  V.  Blanchard  (Idaho)  supra), 
where  it  was  paid  for  release  by  one  in 
prison  under  a  charge  of  embezzlement, 
and  while  he  was  refused  access  to  a 
magistrate  (Schommer  v.  Farwell  (1869) 
56  HI.  542,  supra),  or  when  paid  by  one 
under  arrest  and  without  counsel  (Sev- 
erance V.  Kimball  (1836)  8  N.  H.  386, 
supra). 

In  Heckman  v.  Swartz  (Wis.)  supra, 
it  was  held  that  one  arrested  on  a  charge 
of  fornication,  the  purpose  of  the  pros- 
ecution being  to  compel  a  settlement, 
who  pays  money  for  his  release,  pavs  it 
under  duress  of  imprisonment,  and"^may 
recover  it  back. 

So,  a  promissory  note  payable  the 
next  day,  made  under  threats  of  imme- 
diate arrest  and  prosecution  for  embez- 
zlement and  grand  larceny,  its  payment 
being  forced  by  attachment,  was  held  by 
the  jury  to  have  been  given  and  paid 
under  duress,  and  the  amount  was  re- 
covered. Nelson  v.  Leszczvnski-Clark 
Co.  (1913)  177  aiich.  517,  143  N.  W. 
606. 

In  Fillman  v.  Ryon  (1895)  168  Pa. 
484,  32  Atl.  89,  the  court  said:  "The 
plaintiff  was  arrested  on  the  charge  of 
embezzlement  and  for  the  purpose  of 
extorting  money  from  him.  The  pros- 
ecution was  abandoned  when  the  pur- 
pose of  it  was  accomplished.  He  parted 
with  his  propertv  while  under  duress  bv 
L.R.A.19]8C. 


imprisonment  and  threats,  and  his  right 
to  recover  it  from  the  wrongdoer  cannot^ 
under  the  circumstaPicaB  shown,  be  suc- 
eessfuUy  questioned.  We  think,  too, 
that  as  the  aet  of  which  he  complains 
was  obviously  unlawful  and  tortious,  he 
may  recover  the  property  obtained  by  it 
in  this  form  of  action." 

In  Wilbur  v.  Blanchard  (Ida&O) 
SHpnt,  wkere  the  plaintiff  alleged  that 
the  defendant  had  extorted  $2,150  from 
him  by  threatening  to  prosecute  him  for 
the  crime  of  larceny,  and  the  jury  found 
a  verdict  for  the  plaintiff  for  $2,000,  the 
court  held  that  this  was  a  finding  that 
$150  had  been  wrongfully  taken  by  the 
plaintiff,  and  that  it  was  proper  that  the 
defendant  should  retain  this,  the  plain- 
tiff recovering  back  the  balance. 

Where  a  settlement  of  a  charge  of 
tearing  down  and  burning  a  bam  was 
made  while  the  justice  was  making  out 
a  mittimus,  by  turning  over  goods  later 
converted  into  money,  it  was  held  to  be 
error  to  direct  .a  nonsuit  on  assump- 
sit for  money  had  and  received,  as  the 
question  of  duress  should  have  been  left 
to  the  jury.  Richardson  v.  Duncan 
(1826)  3  N.  H.  508,  where  the  court 
said:  "It  is  now  weU  settled  that  when 
there  is  an  arrest  for  improper  purposes, 
without  a  just  cause;  or  where  there  is 
an  arrest  for  a  just  cause,  but  without 
lawful  authority;  or  where  there  is  an 
arrest  for  a  just  cause,  and  under  law- 
ful authority,  for  unlawful  purposes,  it 
may  be  construed  a  duress." 

(But  fear  of  criminal  prosecution  in- 
ducing one  who  received  a  reward  for 
finding  money  to  return  the  reward  is 
not  compulsion,  and  he  cannot  recover 
back  the  reward.  Felton  v.  Gregory 
(1881)  130  Mass.  176.) 

Money  paid  has  been  similarly  re- 
covered back  in  cases  of  oppression  of 
the  weak  and  innocent. 

Thus,  money  extorted  by  threats  of  a 
criminal  prosecution  from  one  of  weak 
mind,  who,  as  a  witness,  had  testified 
against  the  character  of  the  extorter's 
son,  can  be  recovered  back  though  no 
proceedings  had  been  begun  and  there 
was  no  ground  for  them.  Baldwin  v. 
Hutchison  (1893)  8  Ind.  App.  454,  35 
N.  E.  711. 

So,  in  Klein  v.  Pederson  (1902)  65 
Neb.  452,  91  N.  W.  281,  the  plaintiff  was 
held  entitled  to  recover  back  money 
paid,  where  the  evidence  was  sufficient 
to  show  that  the  defendant  and  another 
entered  into  a  conspiracy  to  extort  mon- 
ey from  the  plaintiff  by  making  a  false 
charge  that  he  had  sold  adulterated 
butter,  and  the  defendant  persuaded  the 
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plaintiff  to  give  him  money  to  indnee  an 
officer  to  drop  the  matter,  this  being  the 
ease  of  a  strong  mind  taking  advantage 
of  a  -weaker.  The  court  said:  'That  a 
party  who  is  in  pari  delieto  cannot  make 
his  illegal  act  the  basis  of  a  recovery  has 
been  definitely  settled  by  this  and  many 
other  eoorts.  But  where  a  strong  mind 
takes  advantage  of  a  weaker,  and  by 
persuasion  and  influence  procures  the 
illegal  act,  this  rule  ceases  to  be  ap- 
pli^le.  The  wrong  then  rests  chiefly, 
if  not  solely,  on  the  person  by  whom  it 
was  contrived)  and  his  confederate  is 
regarded  as  the  mere  instrument  for 
accomplishing  an  end  not  his  own.  If 
a  party  should  be  allowed  immunity 
under  such  circumstances  he  would  be 
permitted  to  take  advantage  of  his  own 
wrong,  and  reap  a  benefit  from  his  own 
fraud." 

In  Bertscringer  v.  Campbell,  ante, 
65,  as  will  be  seen,  the  court  consid- 
ered that  in  case  of  extortion  and  pos- 
sible innocence  the  question  of  duress 
should  have  been  left  to  the  jury. 

Tke  doetrine  of  Haynes  ▼.  Rndd* 

In  some  of  the  cases  we  find  the  ex- 
pression 'Compounding  a  felony"  applied 
to  the  circumstances  involved;  others 
use  the  expression,  ^'stifling  a  criminal 
prosecution."  Probably  in  from  two 
thirds  to  three  fourths  of  the  cases  the 
facts  show  clearly  that  a  felony  was 
compounded,  and  the  courts  in  general 
appear  to  apply  the  doctrine  of  duress 
without  regard  to  whether  or  not  there 
was  a  technical  compounding  of  a  fel- 
ony; but  in  Haynes  v.  Rudd  (1886)  102 
N.  Y.  372,  55  Am.  Rep.  815,  7  N.  E. 
287,  the  New  York  court  lays  down  the 
doctrine  that  where  the  contract  com- 
pounds a  felony,  duress  is  immaterial, 
as  in  such  case  the  parties  are  in  pari 
delieto;  and  that  no  amount  of  duress 
or  oppression  can  alter  the  case  or  jus- 
tify relief.  The  following  year,  however, 
the  court  granted  equitable  relief  from 
a  contract  in  which  the  facts  seem  sim- 
ilar. (See  Schooner  v.  Lissauer  (N.  Y.) 
infra.)  And  a  little  later  (Adams  v. 
Irving  Nat.  Bank  (N.  Y.)  infra)  per- 
mitted the  recovery  of  money  back  on 
the  ground  of  undue  influence,  stating 
that  the  question  of  compounding  a  fel- 
ony was  not  properly  raised  in  the  court 
below. 

In  Haynes  v.  Rudd  (N.  Y.)  supra,  the 
plaintiff  sought  to  recover  the  amount  of 
a  promissory  note  given  by  him  upon  the 
settlement  of  a  claim  by  the  defendant 
that  the  plaintiff's  son  had  stolen  from 

him;  the  note  had  been  transferred  be- 
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fore  maturity  to  a  third  party  and  th« 
plaintiff  had  paid  it.  It  was  held  that 
duress  oould  not  justify  recovery.  The 
court  said:  ''While  fraud,  duress,  and 
undue  influence  employed  in  procuring 
a  contract  for  the  payment  of  money 
may  vitiate  and  destroy  the  obligation 
created,  and  render  it  of  no  effect,  and 
the  party  who  has  been  compelled  to 
pay  money  on  account  thereof  may 
maintain  an  action  to  recover  the  same,, 
such  a  right  does  not  exist  and  cannot 
be  enforced  where  the  consideration  of 
the  contract,  thus  made,  arises  entirely 
upon  or  is  in  any  way  affected  by  the 
compounding  of  a  felony.  When  this 
element  enters  into  the  contract,  it  be- 
comes tainted  with  a  corrupt  considera- 
tion and  cannot  be  enforced.  .  .  . 
We  cannot  agree  with  the  doctrine  that 
if  the  plaintiff  was  infiueneed  by  the 
duress  of  the  defendant,  and  at  the 
same  time  both  parties  intended  the  com- 
pounding of  a  felony,  that  they  were 
not  in  pari  delicto.  It  is  enough  that  the 
vice  of  compounding  a  felony  was  a  part 
of  the  contract,  operating  upon  the 
minds  of  both  parties,  and  thus  placing 
them  upon  an  equality,  to  render  the 
contract  nugatory  and  of  no  effect." 

In  Schoener  v.  Lissauer  (1887)  107 
N.  Y.  Ill,  13  N.  E.  741,  however,  the 
court  canceled  a  mortgage  "procured  by 
the  defendants  by  their  .threats  and 
menaces  that  unless  she  gave  said  mort- 
gage they  would  cause  her  son  to  be 
sent  to  the  state  prison  for  the  offense 
of  larceny  and  embezzlement,  which 
they  charged  him  with  having  commit- 
ted against  them  when  in  their  employ,, 
and  for  which  he  was  under  arrest  and* 
indictment  on  their  complaint,  and  about 
to  be  tried."  The  court  states  that  the 
judgment  is  not  in  conflict  with  Haynes 
V.  Rudd. 

In  Adams  v.  Irving  Nat.  Bank  (1889) 
116  N.  Y.  606,  6  L.R.A.  491,  15  Am.  St^ 
Rep.  447,  23  N.  E.  7,  it  was  held  that 
money  might  be  recovered  back  which 
was  paid  by  a  wife  in  consequence  of 
threats  and  undue  influence  inducing  the 
fear  that  if  the  money  was  not  paid 
her  husband  would  be  arrested  and  im- 
prisoned for  concealing  money  from  his 
creditors,  he  being  in  bankruptcy.  The 
court  of  appeals  refers  to  various  cases 
of  avoiding  securities  given  to  save 
relatives  from  law^ful  arrest,  and  states 
that  the  question  of  compounding  a  fel- 
ony was  not  raised  below  and  was  not 
properly  before  it. 

In  Jaeger  v.  Koenig  (1900)  30  Misc. 
580,  62  N.  Y.  Supp.  803,  it  was  held 
that  a  payment  by  a  wife  to  "settle" 
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with  the  huaband'S  employer  for  an 
alleged  theft,  under  a  threat  that  if  the 
payment  was  not  mad.e,  lue  would  have 
her  husband  arrested^  could  be  recovered 
back.  The  court  stated  that  the  ar- 
gument advanced  by  the  defendant,  that 
the  moneys  in  controversy  were  paid  for 
the  purpose  of  compounding  a  felony, 
was  without  reason,  and  said:  "There 
is  no  evidence  whatever  that  a  criminal 
action  was  ever  threatened  by  defend- 
ant, much  less  of  an  agreement  on  his 
part  to  abstain  from  prosecuting  it. 
The  reverse,  however,  is  shown,  the 
proof  being  that  a  civil  suit  only  was 
contemplated  by  the  parties  when  the 
settlement  was  effected.  But,  even  had 
other  procedure  been  contemplated,  it 
would  not,  in  my  opinion,  have  affected 
plaintiff's  right  to  recover.  In  the  case 
relied  upon  to  support  this  proposition, 
moneys  were  paid  by  a  father,  under  an 
agreement  that  his  son  was  not  to  be 
prosecuted  criminally  (Haynes  v.  Budd 
(N.  Y.)  supra),  and  the  proof  showed 
that  the  moneys  were  paid  voluntarily 
and  without  a  coercion  of  force  or 
threats,  and  the  court  rested  its  decision 
solely  on  the  ground  that  the  considera- 
tion mentioned  in  the  contract  was  en- 
tirely affected  by  the  compounding  of  a 
felony." 

It  is  not  clear  how  far  the  New  Jersey 
court  meant  to  go  in  Jourdan  v.  Burd- 
tow  (1909)  76  N.  J.  Eq.  55,  139  Am. 
St.  Rep.  741,  74  Atl.  124,  affirmed  in 
(1911)  78  N.  J.  Eq.  587,  81  Atl.  1133, 
where  the  vice  chancellor,  in  dismissing 
a  bill  to  recover  property  conveyed  in 
satisfaction  of  the  maker's  embezzle- 
ment, said:  "The  decided  weight  of  the 
evidence,  so  far  as  the  facts  are  con- 
cerned, is  with  the  defendants.  It  goes 
to  sustain  the  charge  of  embezzlement 
and  disproves  the  duress.  The  only 
question  is  the  legal  one:  Whether  a 
man  who  has  actually  conveyed  property 
in  satisfaction  of  an  embezzlement,  ad- 
mitted to  have  been  committed,  can  re- 
cover it  back  simply  on  the  ^ound  that 
the  written  agreement  which  he  entered 
into  with  his  employers  to  make  resti- 
tution contains  a  clause  against  prosecu- 
tion. Such  an  agreement  is  plainly 
illegal,  and  its  performance  could  not 
be  compelled.  But,  if  actually  per- 
formed, the  grantor,  suing  to  recover 
back  his  property,  stands  in  the  same 
situation  that  the  grantee  would  have 
stood  in  had  he  sued  on  the  aorreement. 
He  is  in  pari  delicto  and  the  maxim  is, 
*In  pari  delicto,  potior  est  conditio  pos- 
sidentis.' "     The  court   referred   to  the 

statement  in  Haynes  v.  Rudd,  that  the 
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parties  were  in  pari  delicto,  and  said: 
"Here  the  doctrine  of  par  delictum  was 
applied  as  against  a  third  person.  A 
fortiori  must  it  be  applied  as  against 
the  alleged  embezzler  hunself ." 

Practically  the  New  York  courts  seem 
to  grant  relief  about  as  readily  as  the 
courts  of  other  jurisdictions,  although 
technically,  according  to  Haynes  v. 
Rudd,  relief  is  not  to  be  afforded  in 
cases  of  compounding  a  felony.  In  view 
of  the  fact  that  in  most  of  the  oases 
there  is  no  practical  doubt  that  a  felony 
was  compounded,  it  seems  either  that 
the  New  York  courts  consider  that  the 
compounding  of  a  felony  is  a  highly 
technical  affair,  or  else  that  they  have 
failed  to  pay  due  regard  to  the  actual 
facts  of  the  cases.  That  the  courts  in 
general  will  afford  relief  in  cases  of 
compounding  a  felony  where  there  has 
been  duress  is  clear  from  the  early  eject- 
ment case  of  Worcester  v.  Eaton  (1814) 
11  Hass.  377. 

In  Worcester  v.  Eaton  (Mass.)  supra, 
where  a  deed  was  given  by  a  woman  in 
consideration  of  a  release  from  a  charo:e 
of  receiving  stolen  goods,  Parker,  Ch.  J., 
after  stating  that  it  had  been  held  in 
numerous  cases  that  money  paid  upon 
such  a  consideration  as  compounding  a 
felony  could  not  be  recovered,  stated: 
"It    will    appear   that    a    distinction    is 
maintained  between  those  cases  in  which 
one  of  the  parties  has,  by  an  illegal  act, 
j  taken   an   advantage  of  and   oppressed 
!  the  other,  and  those  in  which  it  is  not 
;  possible  to  distinguish  between  the  par- 
ties as  to  the  degree  of  their  criminality. 
! .     .     .     The  doctrine,  as  laid  down  by 
Lord  Mansfield,  is  that,  where  certain 
i  acts  are  made  unlawful  by  statute,  to 
I  protect    unwary    and    ignorant    people 
I  from   oppression    and    extortion,    there, 
'  although  both  parties  are  guilty  of  vi- 
olating the  law,  yet  they  are  not  equally 
pruilty,  and  that,  in  such  cases,  the  party 
from  whom  money  is  exacted  shall  re- 
cover it  back  from  him  who  practises 
the  oppression.     .     .     .    But  that  in  all 
acts  which  are  unlawful  on  account  of 
their  immorality,   or  because   they   are 
hostile  to  public  policy,  there  the  parties 
to  the  act  are  in  pari  delicto  and  potior 
est     conditio     defendentis.     ...     If , 
then,  the  composition  of  a  felony  or  of 
a  larceny  is  an  illegal  consideration  of 
any  promise  or  obligation  for  money,  the 
party   claiming  under  such   instrument 
cannot  enforce  it  in  a  court  of  justice; 
nor  can  the  other  party,  if  he  has  paid 
it,  recover  it  back  again.''    But  he  sent 
the  case  back  for  a  new  trial  on   the 
ground  that  if  the  deed  was  extorted  by 
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menaces  of  imprisonmetit,  it  would  be 
avoided.  And  in  Worcester  v.  Eaton 
(1816)  13  Mass.  371,  7  Am.  Dec.  156, 
the  deed  was  accordingly  held  for 
naught. 


It  will  be  observed  that  the  court  in 
Bertschinger  v.  Campbell,  ante,  65, 
considers  that  if  there  was  duress,  the 
money  paid  could  be  recovered,  although 
a  felony  was  compounded.       B.  B.  B. 


yXlEST   VIRGI?9IA   SUPREME   COURT 
OF  APPEALS. 

STATE  OF   WEST  VIRGINIA   EX   REL, 
GRAHAM  SALE 

V. 

C.    O.    STAIILMAN,    Mayor    of    Bluefield, 

et  al. 

(—  W.  Va.  — ,  94  S.  E.  497.) 

Municipal      corporation    ^    regulating 
height  of  bniltlings. 

1.  Under  a  provision  of  its  charter  au- 
thorizing it  "to  regulate  the  height,  con- 
struction, and  inspection"  of  new  buildings 
erected  within  its  corporate  limits,  a  city 
cannot  prerent  tke  owner  of  a  lot  situated 
in  a  built-up  section  and  between  three 
and  four-story  buildings,  from  erecting  a 
one-stor^  building  thereon,  by  refusal  of 
permission  to  erect  it. 

For  other  oases,  see  Buildings,  2,  a,  in  Dig 
1-52  y.  S. 

Same  —  construction  of  charter. 

2.  Properly  construed,  such  charter  pro- 
vision confers  authority  respecting  the 
height  of  bnildfiigB,  only  to  limit  or  re- 
strict it  for  the  safety  of  persons  and  prop- 
erty. 

For  other  <«•«•»  see  Buildings,  /.  o,  in  Dig. 

Same  —  police  power. 

3.  Prevention  of  the  erection  of  buildings 
in  a  city,  loAver  than  adjacent  and  neighbor- 
ing ones,  has  no  such  tendency  to  prevent 
danger  from  fire,  or  the  spreading  thereof, 
as  will  justify  or  validate  it  under  the  po- 
lice power  of  the  state. 

For  other  cases,  see  Constitutional  Law,  11. 
c,  in  Dig.  1^2  N.  8. 

Eminent  domain  —  private  use. 

4.  A  limitation  upon  an  owner's-  use.  of 
his  property  cannot  be  imposed  by  law  for 
the  benefit  of  other  propei*ty  owners. 

Vor  other  cases,  see  Eminent  Domain,  JIL 
c,  i,  in  Dig,  J^2  A- .  8.  j 

fiame  —  ornanotent. 

5.  Nor  can  it  be  imposed  only  to  effect 
symmetry  or  ornamentation  of  a  city,  street 
or  section,  otherwise  than  under  the  power 
of  eminent  domain,  allowing  compensation, 
if  at  all.  '  , 
For  other  oases,  see  Eminent'  Domain,  Hl\ 

e,  1,  in  Dig,  l-o2  N.  8. 

(November  13,  1917.) 

Headnotes  by  PoftbkbjlBOEB,  J. 

Note. —  As  to  constitutiopality   of   stat- 
ute or  ordinance  limiting  height .  of  build- 
ing,   see    annotation    following    this  '  case, 
post,  78. 
L.R.A.1918C. 
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compel  respondents  to  give  to  relator 
a  permit  to  erect  a  one*8tory  building  on  a 
lot  owned  bv  him.     Writ  awarded. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  Randolph  Tucker  for  peti- 
tioner. 

Messrs.  Ross  A  Kahle  for  respondents. 

• 

PofTcnbarger,  J.,  delivered  the  opinion 
of  the  court: 

Relying  upon  a  provision  of  its  charter 
(chapter  9,  Acts  of  1915  K  found  in  $  7 
thereof,  and  conferring  upon  it,  among 
others,  the  power  ^*to  regulate  the  height, 
construction,  and  inspection  of  all  new 
buildings"  thereafter  to  be  erected  within 
its  territory,  the  city  of  Bluefield  has  re- 
fused to  give  the  relator  a  permit  to  erect 
a  building  on  a  lot  owned  by  him,  situated 
in  the  business  section  of  the  citv  and  front- 
ing  on  Princeton  avenue,  one  of  its  principal 
thoroughfares,  on  the  sole  ground  of  its 
character  as  to  height,  .his  purpose  being 
the  erection  of  a  one-story  building.  By 
some  regulation  not  fully  disclosed  in  the 
pleadings^  the  city  endeavors  to  enforce  its 
policy  of  prevention  of  the  erection  of  build- 
ings less  than  ttiree  stories  high,  in  that 
section,  and  has  refused  the  permit  in  pur- 
suance thereof.  He  seeks  a  writ  of  man- 
damus to  compel  issuance  thereof. 

Ordinarily,  such  charter  provisions  confer 
power  to  limit  or  restrict  the  height  of 
buildings,  not  to  require  it,  as  a  means  of 
promotion  or  conservation  of  the  value  of 
itdjacent  or  neighboring  property,  or  attain- 
ment of  esthetic  ideals  or  purposes  of  the 
community  or  municipal  authorities,  and^ 
their  jostifieation  and  validity  rest  upon- 
the  police  power  of  the  state,  under  which 
the  legislature  may  directly  or  indirectly 
provide  for  the  public  health,. morals,  safety, 
convenience,  and  prosperity.  Welch  v, 
Swasey,  193  Mass.  t64,  23  L.B.A.(N.S.> 
1160)  118  Am.  St.  Rep.  523,  7fl  N.  E.  746; 
Com.  T.  Boston  Adv.  Go.  188  Mass.  348,  69 
L.ILA.  817,  10&  Am.  St.  Rep.  494,  74  N.  E. 
601 ;  People  ex  rel.  Kemp  v.  DH)cnch,  111  N. 
Y.  369,  118  N.  E.  862;  Fruth  v.  Board  of 
Affairs,  76  W.  Va.  457,  L.R.A.1915C,  981,  84 
S.  £.  106;  Eabank  v.  Richmond,  226  U.  6. 
187.  57  L:  ed.*  166,  42  L.R.A.(N.S.)  1123, 
33  Sup.  Ct.  Rep.  76,  Ann.  Cas.  1914B,  192; 
District  el  Columbia  v.  Brooks,  214  U.  S. 
138,  63  L..  ed.  941,  29  8up.  Ct.  Rep.  560: 
Chicago,  B.  &  Q.  R.  Co.  v.  Illinois,  200  U.  S. 
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561,  50  L.  ed.  596,  26  Sup.  Ct.  Rep.  341,  4 
Ann.  Gas.  1175. 

Public  safety  from  the  danger  of  fire  ia 
the  only  ground  upon  which  the  city  endeav- 
ors to  justify  and  suatain  its  regulatory 
policy,  and  its  position  is  well  founded,  if 
the  regulation  has  any  reasonable  and  sub- 
stantial tendency  to  promote  safety  in  that 
respect.  The  exercise  of  the  police  power 
must  have  a  substantial  basis.  The  power 
<:annot  be  made  a  mere  pretext  for  legisla- 
tion that  docs  not  fall  within  it.  Classifi- 
cation of  property  and  rights  for  rate  regu- 
lation, taxation,  and  the  like  cannot  be 
made  upon  a  mere  arbitrary  and  groundless 
distinction  between  subjects.  Coal  &  Coke 
R.  Co.  V.  Conley,  67  W.  Va.  129,  180,  67  S. 
E  613;  Missouri,  K.  &  T.  R.  Co.  v.  May,  194 
U.  S.  267,  48  L.  ed.  971,  24  Sup.  Ct"  Rep. 
638;  Ozan  Lumber  Co.  v.  Union  County  Nat. 
Bank,  207  U.  S.  251,  52  L.  ed.  195,  28  Sup. 
Ct.  Rep.  89.  The  same  principle  governs 
in  the  test  of  validity,  applied  to  statutes 
.and  ordinances  ostensibly  passed  and  adopt- 
ed for  promotion  of  the  public  health,  com- 
fort, and  convenience.  Its  effect  and  its  pro- 
fessed object  must  substantially  agree  and 
coincide.  Fulton  v.  Korteman,  60  W.  Va. 
662,  9  L.R.A.(N.S.)   1196,  55  S.  E.  658. 

Artistic,  civic,  and  economic  views  of  a 
one-story  building  between  three  or  four- 
story  buildings  in  a  section  in  which,  as  a 
rule,  only  the  higher  structures  are  put  up, 
iseverely  condemn  it,  but  certain  obvious 
laws  of  physics  effectually  exclude  the  as- 
sumption that  it  is  substantially  conducive 
to  danger  from  fire.  Of  course,  an  open 
fire,  between  tall  buildings  may  be  more 
dangerous,  in  the  absence  of  resistance,  than 
a  smothered  one;  but  a  fire  in  a  mie-story 


building  would  not  be  an  open  one.  It 
would  be  subject  to  the  restraining  influence 
of  the  roof  and  walls,  in  a  manner  similar 
to  that  exerted  by  the  walls,  floors,  and  roof 
of  a  higher  structure.  Besides,  a  low  build- 
ing is  more  accessible  to  firemen  than  a  high 
one.  The  combustible  matter  on  which  the 
fire  feeds  is  all  near  the  ground  and  within 
easy  reach.  Water  may. be  poured  directly 
upon  it  from  the  windows  and  roofs  of  the 
adjacent  and  neighboring  buildings.  Its  low 
altitude  decreases  the  danger  to  firemen  and 
facilitates  their  work.  There  is  nothing  by 
which  the  fire  can  spread  directly  upward, 
the  direction  in  which  it  runs  most  rapidly, 
and  the  volmne  of  combustible  matter  is 
smaller  than  that  of  a  higher  building.  Any 
slight  tendency  of  a  one-story  building  situ- 
ated between  higher  ones  to  danger  by  fire 
is  manifestly  outweighed  and  reduced  to 
nothing  by  these  obvious  and  commooly 
known   factors  and  principles. 

The  power  and  authority  over  the  rela- 
tor's property,  elaimed  by  the  city,  if  al- 
lowed by  law,  woald  be  a  serioM  restraiaft 
upon  his  right  of  use  and  enjoyment.  It 
cannot  be  imposed  for  the  benefit  of  adja- 
cent or  neighboring  property  owners.  Eu- 
bank V.  Richmond,  226  U.  S.  137,  57  L.  ed. 
156,  42  L.R.A.(N.S.)  1123,  33  Sup.  Ct.  Rep. 
76,  Ann.  Cas.  1&14B,  192,  cited.  Nor  can  it 
be  imposed  to  effect  symmetry  «i  the  city, 
street  or  section,  •therwise  thap  under  the 
power  of  eminent  domain,  allowing  compen- 
sation, if  at  all.  Fruth  V.  Board  of  Affairs^ 
75  W.  Va.  457,  liJt.A.1915C,  981,  84  S.  E. 
105,  cited. 

For  the  reaaona  stated,  a  peremptory  writ 
of  mandamus  will  be  awarded  agreeably  to 
the  prayer  and  motion  therefor. 


Annotation — Constitutionality  of  statute  or  ordmance  limiting  height  of 

building. 


This  note  is  supplementary  to  that  ap- 
pended to  Welch  V.  Swasey,  23  L.R.A. 
(N.S.)  1160,  on  the  above  question. 

Generally  as  to  exercise  of  police  pow- 
er for  esthetic  purposes,  see  notes  to 
People  ex  rel.  Wineburgh  Adv.  Co.  v. 
Murphy,  21  L.R.A.(N.S.)  735;  Haller 
Sign  Works  v.  Physical  Culture  Train- 
ing School,  34  L.R.A.(N.S.)  998;  and 
Byrne  v.  Maryland  Realty  C5o.  L.R.A. 
1917  A,  1220. 

It  will  be  noticed  that  the  charter  pro- 
vision involved  in  State  ex  rel.  Sale  v. 
Stahlman,  ante,  77,  authorizing  a  | 
municipality  to  regulate  the  height,  con- ' 
struction,  and  inspection  of  buildings 
within  its  limits,  was  construed  to  con- 
fer authority  respecting  the  height  of 
buildings  only  to  limit  or  restrict  them 

L.K..A.1JJ18C. 


for  the  safety  of  persoas  and  propeorty, 
and  that  it  was  held  that  a  prevention 
of  the  erection  of  buildings  in  a  eit>' 
lower  than  those  adjacent  had  no  such 
tendency  to  prevent  danger  from  fire 
or  the  spreading  thereof  as  would  jus- 
tify or  validate  it  under  the  police  pow- 
er. 

The  decision  in  Welch  v.  Swasey 
(1907)  193  Mass.  364,  23  L.R.A,(N.S.) 
1160,  118  Am.  St.  Rep.  523,  79  N,  E. 
745,  was  relied  upon  in  Eubank  v.  Rich* 
mond  (1910)  110  Va.  749,  67  S.  E.  376, 
19  Ann.  Cas.  186,  in  upholding  the  valid- 
ity of  an  act  giving  municipalities  the 
power  to  prescribe  building  lines  and 
regulate  the  height  of  buildings,  and 
also  of  an  ordinance  providing  that 
whenever  the  owners  of  two  thirds  of 
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the  property  abutting  on  a  street  should 
request  the  committee  on  streets  to  es- 
tablish a  building  line,  the  committee 
should  establish  a  line  not  less  than  5 
nor  more  than  30  feet  from  the  street 
line.  This  ordinance  was  held  hot  to  be 
a  ^alid  exercise  of  the  police  power, 
however,  on  an  appeal  to  the  United 
States  Supreme  Court  (1912)  226  XJ,  S. 
137,  57  L.  ed.  156,  42  L.R.A.(N.S.)  1123, 
33  Sup.  Ct.  Rep.  76,  Ann.  Cas.  1914B, 
192,  and  the  court  there  stated  that  it 
was  unnecessary  for  them  to  consider 
the  power  of  a  city  to  regulate  the 
height  of  buildings. 

In  Williams  v.  Boston  (1906)  190 
Mass.  541,  77  N.  E.  509,  and  American 
Unitarian  Asso.  v.  .  Com.  (1907)  193 
Mass.  470,  79  N.  E.  878,  in  actions  for 
damages,  effect  was  given  to  statutes 
limiting  the  height  of  buildings  in  cer- 


tain localities  and  providing  for  the  ^- 
covery  of  certain  damages  by  those 
whose  property  was  injured  thereby. 
The  question  of  the  constitutionality  of 
the  statutes  was  not,  however,  before  the 
court  for  determination  in  these  cases, 
although  the  court  in  the  latter  case  in- 
timated that  such  legislation,  as  an  ex- 
ercise of  the  police  power,  would  be 
valid. 

In  Kilgour  v.  Gratto  (1916)  224  Mass. 
78,  112  N.  E.  489,  a  statute  giving  cities 
and  towns  the  right,  among  other  things, 
to  regulate  the  height  of  buildings,  was 
before  the  court,  but  the  question  of  its 
constitutionality  was  not  raised,  the 
point  at  issue  being  the  validity  of  a 
by-law  giving  the  selectmen  of  a  town 
an  uncontrolled  discretion  in  allowing 
permits  for  the  construction  of  fac- 
tories. J.  T.  W. 


UNITED  STAT£S  CIRCUIT  COURT  OF 
APP£AIiS,  S£COND  CIRCUIT. 

MASSES  PUBLISHING  COMPANY 

▼. 

THOMAS  G.  PATTON,  Postmaster  of  the 
City  of  New  York,  Appt. 

(246   Fed.   24.) 

PostofHoe  —  exelusflon  of  nonmailable 
matter  —  oonstitntionallty. 

1.  A  statute  excluding  from  the  mails 
pubUcati<»iB  attempting  to  cause  inaubordi- 
nation,  disloyalty,  mutiny,  or  refusal  of 
duty  in  the  military  or  naval  forces  of  the 
United  States,  does  not  infringe  the  consti- 
tutional guaranty  of  freedom  of  the  press 
or  of  Jiberty  and  property. 

For  other  caaea^  9ee  Constitutional  Law,  II. 
d,  in  Dig.  l-6ft  N.  8, 

Same  *  Interference  with  discretion  of 
Postniastei^  General. 

2.  The  exercise  of  discretion  by  the  Post- 
master Greneral  in  determining  whether  or 
not  to  transmit  matter  by  mail  which  is 
allied  to  be  nonmailable  under  an  act  of 
Congress  will  not  be  interfered  with  by  the 
courts  unless  clearly  wrong. 

For  other  cases,  see  Courts,  L  o,  1,  in  Dig, 
1-52  tf,  8. 

Same  —  exclusion  from  malls  ^  non- 
mailable matter. 

3.  The  Postmaster  General  does  not  abuse 
hb  discretion  in  excluding  from  the  maila^ 
under  the  statute  making  nonmailable  any 
matter  intended  to  cause  refusal  of  duty  in 

I  -  —  ■  -  -  -  -  — -  ■  .-T  ■!  I.        I 

Note. —As  to  exclusion  of  seditious  mat- 
ter from  the  mails  under  the  Espionage  Act, 
Bee  annotation  following  this  case,  post, 
69. 

Generally  as  to  power  of  courts  to  inter- 
fere with  rulings  of  Postoffiee  Department, 
see  note  to  United  States  e^  rel.  Reinach  v. 
Cortelyou,  12  L.R.A.(N.S.)   166. 
L.R.A.1918C. 


the  military  or  naval  forces  of  the  United 
States,  or  to  obstruct  recruiting  or  en'Jst- 
ment  in  the  service  of  the  United  States,  a 
paper  which  idealizes  those  who  resist  the 
Conscription  Law,  commends  as  martyrs 
two  persons  convicted  of  conspiracy  to  in- 
duce persons  not  to  register  under  the  Con- 
scription Act,  encourages  conscientious 
objection  to  such  act,  and  by  meatis  of  car- 
toons suggests  disloyalty,  represents  gov- 
ernment agents  as  trying  to  undermine 
democracy,  and  suggests  that  business  in- 
terests brought  on  the  war.  | 
For  other  cases,  see  Postoffiee,  II,  ik  Dig, 
1-52  N.  8. 

Same  —  broken  Liberty  Bell. 

4.  A  paper  cannot  be  excluded  from  the 
mails  merely  because  it  contains  a  cartoon 
representing  the  Liberty  Bell  to  be  broken. 
For  other  cases,  see  Postoffiee,  IL  in  Dig. 

1^2  A .  8. 

Blrldence  -~>  burden  of  proof  «-  exclu- 
sion from  malls. 

^.  One  seeking  to  enjoin  the  exclusion  of 
his  paper  from  the  mails  by  order  of  tbe 
Postmaster  General  has  the  burden  of  show- 
ing that  such  officer  exceeded  his  power,  or 
exercised  it  wantonly  or  maliciously. 
For  other  cases,  see  Evidence,  II.  i,  in  Dig. 

1-^2  N.  8. 

Postoffiee  ^  nonmailable  matter  •-*•  sng- 
gestion. 

6.  If  tbe  natural  and  reasonal^e  effect  of 
what  is  said  in  a  paper  is  to  encourage  re- 
sistance to  the  Conscription  Law,  and  the 
words  are  used  in  an  endeavor  to  persuade 
to  resistance,  the  paper  may  be  excluded 
from  the  mail  unaer  the  Espionage  Act, 
although  the  duty  to  resist  is  not  men- 
tioned, or  the  interest  in  resistance  of  per- 
sons addressed  is  not  suggested. 
For  other  cases,  see  Postoffioe,  II,  tn  Dig. 

1-52  N.  8.  ' 

(November  2,  1917.) 


80 


UNITED  STATES  CIRCUIT  COURT  OP  APPEALS. 


\PP£AL  by  defendant  from  an  order  of 
the  District  Court  of  the  United  States 
for  the  Southern  District,  of  New  York, 
Hand,  District  Judge,  granting  a  temporary 
injunction  restraining  him  from  treating  a 
certain  issue  of  plaintiff's  magazine  as  non- 
mailable matter,  and  commanding  him  to 
transmit  it  through  the  mails.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Ward  and  Rogers,  Circuit 
Judges,  and  Mayer,  District  Judge. 

Mr.  Francis  G.  CaflTey  for  appellant. 

Mr.  Gilbert  E.  Roe  for  appellee. 

Rogers,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  complainant  seeks  an  injunction  re- 
straining the  defendant,  as  postmaster  of 
the  city  of  New  York,  from  treating  the 
August  issue  of  a  magazine  known  as  The 
Maases  as  nonmailable  matter  under  the  Act 
of  Congress  of  June  15,  1917,  commonly 
known  as  the  "Espionage  Act,"  and  com- 
manding him  to  transmit  the  said  magazine 
through  the  mail  in  the  usual  way. 

Upon  the  filing  of  the  complaint  an  order 
was  entered  requiring  the  defendant  to  show 
cause  why  the  injunction  should  not  issue. 
At  the  hearing  affidavits  were  presented  on 
behalf  of  the  complainant  to  show  that,  if 
the  magaeines  should  be  excluded  from  the 
mails,  the  business  of  the  complainant 
would  be  practically  ruined.  An  affidavit  of 
the  Postmaster  General  of  the  United  States 
was  presented  on  behalf  of  the  defendant. 

Under  the  provisions  of  Espionage  Act,  ti- 
tle 12,  it  became  the  official  duty  of  the  Post- 
master  General  to  determine  what  matter  is 
nonmailable,  and  that  official  had  instructed 
the  postmaster  of  New  York  that  The 
Masses  was  nonmailable.  It  appears  that 
before  this  order  was  issued  the  solicitor  for 
the  Department,  the  Attorney  General  of 
the  United  States,  and  the  Judge  Advocate 
General  of  the  Army,  the  latter  being  a  law- 
yer and  charged  with  the  administration  of 
the  Draft  Act  of  May  18, 1917,  were  consult- 
ed, and  that  they  each  advised  that  the  cir- 
culation of  the  issue  in  question  would  con- 
stitute an  offense  under  the  Espionage  Act. 
And  the  Judge  Advocate  General  informed 
thie  Department  that  it  was  his  opinion  that 
the  necessary  effect  of  the  issue  of  this  Au- 
gust number  would  be  to  cause  insubordina- 
tion, disloyalty,  mutiny,  and  refusal  of  duty 
in  the  naval  and  military  forces  of  the 
.United  States,  and  that  it  would  obstruct 
the  recruiting  and  enlistment  service  of  the 
United  States.  The  learned  district  judge, 
in  a  carefully  prepared  opinion,  reached  the 
conclusion  that  the  August  issue  of  the 
publication  in  question  did  not  contain  any 
illegal  matter  and  that  the  injunction 
should  issue. 
L.R.A.1918C. 


That  part  of  the  Espionage  Act  which  is 
involved  here  is  title  12,  which  relates  to 
the  use  of  mails,  and  it  reads  as  follows: 

"Sec.  1.  Every  letter,  writing,  circular, 
postal  card,  picture,  print,  engraving,  pho- 
tograph,  newspaper,  pamphlet,  book  or  other 
publication,  matter  or  thing,  of  any  kind^  in 
violation  of  any  of  the  provisions  of  this  act 
is  hereby  declared  to  be  nonmailable  matter 
and  shall  not  be  conveved  in  the  mails  or 
delivered  from  any  postoffice  or  by  any  letter 
carrier:  Provided,  that  nothing  in  this  act 
shall  be  so  construed  as  to  authorize  any 
person  other  than  an  employee  of  the  Dead 
Letter  Office,  duly  authorized  thereto,  or 
other  person  upon  a*  search  warrant  author- 
ized by  law,  to  open  any  letter  not  addressed 
to  himself. 

"Sec.  2.  Every  letter,  writing,  circular, 
postal  card,  picture,  print,  engraving,  photo- 
graph, newspaper,  pamphlet,  book  or  other 
publication,  matter  or  thing,  of  any  kind, 
containing  any  matter  advocating  or  urging 
treason,  insurrection,  or  forcible  resistance 
to  any  law  of  the  United  States,  is  hereby 
declared  to  be  nonmailable.*' 

Section  3  of  title  12  relates  to  the  punish- 
ment to  be  imposed  upon  any  person  who 
uses  or  attempts  to  use  the  mails  for  the 
transmission  of  any  matter  declared  to  be 
nonmailable,  and  is  not  involved  in  this  pro- 
ceeding. But,  as  §  1  of  title  12  makes  non- 
mailable any  matter  which  is  in  violation  of 
any  of  the  provisions  of  the  act,  it  will  be 
necessary  to  consider  §  3  of  title  1,  which 
reads  as  follows  i  "Sec.  3.  Whoever,  when 
the  United  States  is  at  war,  shall  wilfully 
make  or  convey  false  reports  or  false  state- 
ments with  intent  to  interfere  with  the  oper- 
ation or  success  of  the  military  or  naval 
forces  of  the  United  States  or  to  promote 
the  success  of  its  enemies  and  whoever,  when 
the  United  States  is  at  war,  shall  wilfully 
cause  or  attempt  to  cause  insubordination, 
disloyalty,  mutiny,  or  refusal  of  duty,  in  the 
military  or  naval  forces  of  the  United 
States,  or  shall  wilfully  obstruct  the  recruit- 
ing or  enlistment  service  of  the  United 
States,  to  the  injury  of  the  service  or  of  the 
United  States,  shall  be  punished  by  a  fine  of 
not  more  than  $10,000  or  imprisonment  for 
not  more  than  twenty  years,  or  both." 

It  is  the  clear  intent  of  title  12  to  close 
^the  United  States  mails  to  any  letters  or 
literature  in  furtherance  of  any  acts  pro- 
hibited under  the  other  titles  of  the  stat- 
ute. It  is  said  that  the  act  violates  the 
1st  Amendment  to  the  Constitution,  which 
declares  that  "Congress  shall  make  no  law 
.  .  .  abridging  the  freedom  of  speech,  or 
of  the  press."  It  is  also  said  that  the  act 
violates  the  5th  Amendment,  which  provided 
that  ''no  person  shall  be     .     .     .     deprived 
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of  life,  liberty,   or   property,  without  due 
process  of  law." 

In  bis  Commentaries  on  the  Laws  of  Eng- 
land Mr.  Justice  Blackstone,  in  speaking  of 
the  liberty  of  the  press,  declares  that  it  is 
"essential  to  the  nature  of  a  free  state."  It 
consists,  he  says,  **in  laying  no  previous  re- 
»traint  upon  publications,  and  not  in  free- 
dom from  censure  for  criminal  matter  when 
published.  Every  free  man  has  an  undoubt- 
ed right  to  lay  what  sentiments  he  pleases 
before  the  public;  .  ,  .  but  if  he  pub- 
lishes what  is  improper,  mischievous,  or  il- 
legal, he  must  take  the  consequence  of  his 
own  temerity.*'  Vol.  4,  p.  151.  And  Mr. 
Justice  Story,  in  his  Commentaries  on  the 
Constitution,  states  that  "every  free  man 
has  an  undoubted  right  to  lay  what  senti- 
ments he  pleases  before  the  public ;  to  forbid 
this  is  to  destroy  the  freedom  of  the  press." 
Vol.  2,  4th  ed.  §  1884. 

In  Patterson  v.  Colorado,  205  U,  S.  454, 
462,  51  L.  ed.  879,  881,  27  Sup.  Ct.  Rep. 
558,  10  Ann.  Cas.  689  (1907),  the  court, 
(speaking  through  Mr.  Justice  Holmes,  de- 
clares that  the  main  purpose  of  the  constitu- 
tional provision  as  to  free  press  is  "to 
prevent  all  such  previous  'restraints*  upon 
publications  as  had  been  practised  by  other 
governments,'*  and  they  do  "not  prevent  the 
subsequent  punishment  of  such  as  may  be 
deemed  contrary  to  the  public  welfare.*' 
Now  clearly  the  Espionage  Act  imposes  no 
restraint  prior  to  publication,  and  no  re- 
straint afterwards,  except  as  it  restricts  cir- 
culation through  the  mails.  Liberty  of  cir- 
culating may  be  essential  to  freedom  of  the 
press,  but  liberty  of  circulating  through  the 
mails  is  not,  so  long  as  its  transportation  in 
any  other  way  as  merchandise  is  not  for- 
bidden. 

The  act  of  Congress  now  called  in  question 
does  not  undertake  to  say  that  certain  mat- 
ter shall  not  be  published  nor  that  it  shall 
not  be  transmitted  in  interstate  commerce. 
It  simply  declares  that  such  matter  shall 
not  be  carried  in  the  United  States  mails. 
In  Ex  parte  Jackson,  96  U.  S.  727,  24  L.  ed, 
f^77  (1877),  the  Supreme  Court  held  that 
the  power  vested  in  Congress  to  establish 
poftt offices  and  post  roads  embraces  the  regu- 
lation of  the  entire  postal  system  of.  the 
country;  and  that,  under  it.  Congress  can 
designate  what  may  be  carried  in  the  mail 
and  what  excluded.  In  that  case  Mr.  Justice 
Field,  speaking  for  the  court,  said:  "In  ex- 
cluding various  articles  from  the  mail,  the 
object  of  Congress  has  not  been  to  interfere 
with  the  freedom  of  the  press,  or  with  any 
other  rights  of  the  people,  but  to  refuse  its 
facilities  for  the  distribution  of  matter 
deemed  injurious  to  the  public  morals." 

A  conviction  for  depositing  in  the  mail  a 
lottery  circular  contrary  to  an  act  of  Con- 
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gress  was  sustained.  And  that  decision  waa 
adhered  to  in  Re  Rapier,  143  U.  S.  110,  134, 
36  L.  ed.  93,  102,  12  Sup.  Ct.  Rep.  374 
(1892).  In  the  latter  case  Mr.  Chief  Justice 
Fuller  said:  "The  circulation  of  newspapers 
is  not  prohibited,  but  the  government  de- 
clines itself  to  become  an  agent  in  the  cir- 
culation of  printed  matter  which  it  regards 
as  injurious  to  the  people.  The  freedom  of 
communication  is  not  abridged  within  the 
intent  and  meaning  of  the  constitutional 
provision  unless  Congress  is  absolutely 
destitute  of  any  discretion  as  to  what  shall 
or  shall  not  be  carried  in  the  mails,  and  com- 
pelled arbitrarily  to  assist  in  the  dissemina- 
tion of  matters  condemned  by  its  judgment, 
through  the  governmental  agencies  which  it 
controls.  That  power  may  be  abused  fur- 
nishes no  ground  for  a  denial  of  its  exist- 
ence, if  government  is  to  be  maintained  at 
all." 

In  Public  Clearing  House  v.  Coyne,  194 
U.  S.  497,  48  L.  ed.  1092,  24  Sup.  Ct  Rep. 
789  (1904),  the  court  had  before  it  the 
constitutionality  of  a  law  which  authorized 
the  Postmaster  General,  "upon  evidence  sat- 
isfactory to  him,'*  and  which  did  not  provide 
for  any  trial,  hearing,  or  inquiry  of  any 
kind,  to  shut  out  of  the  mails  the  letters 
of  any  person  or  company  conducting  a  lot- 
tery or  any  other  scheme  or  device  for  ob- 
taining money  or  property  of  any  kind 
through  the  mails  by  means  of  false  or 
fraudulent  pretenses.  Mr.  Justice  Brown^ 
writing  for  the  court,  said :  "In  establishing 
such  [postal]  system  Congress  may  restrict 
its  use  to  letters,  and  deny  it  to  periodicals; 
.  .  .  it  may  admit  books  to  the  mails 
and  refuse  to  admit  merchaudise,  or  it  may 
Include  all  of  these  and  fail  to  embrace  with- 
in its  regulations  telegrams  or  large  parcels 
of  merchandise,  although  in  most  civilized 
countries  of  Europe  these  are  also  made  a 
part  of  the  postal  service.  It  may  also  re- 
fuse to  include  in  its  mails  such  printed 
matter  or  merchandise  as  may  seem  objec- 
tionable to  it  upon  the  ground  of  public 
policy,  as  dangerous  to  its  employees  or  in- 
jurious to  other  mail  matter  carried  in  the 
same  packages.  The  postal  regulations  of 
this  country,  issued  in  pursuance  of  act  of 
Congress,  contain  a  long  list  of  prohibited 
articles  dangerous  in  their  nature,  or  to 
other  articles  with  which  they  may  come  in 
contract ;  such,  for  instance,  as  liquids,  poi- 
sons, explosives,  and  inflammable  articles, 
fatty  substances,  or  live  or  dead  animals, 
and  substances  which  exhale  a  bad  odor. 
It  has  never  been  supposed  that  the  exclu- 
sion of  these  articles  denied  to  their  owners 
any  of  their  constitutional  rights.  While 
it  may  be  assumed,  for  the  purpose  of  this 
case,  that  Congress  would  have  no  right  to 
extend  to  one  the  benefit  of  its  postal  service. 
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and  deny  it  to  another  person  in  the  same 
class  and  standing  in  the  same  relation  to 
the  government,  it  does  not  follow  that  un- 
der its  power  to  classify  mailable  matter, 
applying  different  rates  of  postage  to  differ- 
ent articles,  and  prohibiting  some  alto- 
gether, it  may  not  also  classify  the  recip- 
ients of  such  matter,  and  forbid  the  delivery 
of  letters  to  such  persons  or  corporations  a^, 
in  its  judgment,  are  making  use  of  tlie  mails 
for  the  purpose  of  fraud  or  deception  or  the 
dissemination  among  its  citizens  of  informa- 
tion of  a  character  calculated  to  debauch  the 
public  morality.  For  more  than  thirty 
years  not  only  has  the  transmission  of  ob- 
scene matter  been  prohibited,  but  it  has 
been  made  a  crime,  punishable  by  fine  or 
imprisonment,  for  a  person  to  deposit  such 
matter  in  the  mails.  The  constitutionality 
of  this  law  we  believe  has  never  been  at- 
tacked. The  same  provision  was  by  the 
same  act  extended  to  letters  and  circulars 
connected  with  lotteries  and  gift  enter- 
prises, tlie  constitutionality  of  which  was 
upheld  by  this  court  in  Re  Rapier,  143  U.  S. 
110,  36  L.  ed.  93,  12  Sup.  Ct.  Rep.  374. 

The  court  held  that  the  fact  that  the  Post- 
master General  could  act  and  that  no  judi- 
cial hearing  was  provided  for  was  not  a 
fatal  objection  to  the  act.  It  declared: 
"That  due  process  of  law  does  not  neces- 
sarily require  the  interference  of  the  judi- 
cial power  as  laid  down  in  many  cases  and 
by  many  eminent  writers  upon  the  subject 
of  constitutional  limitations.  ...  If  the 
ordinary  daily  transactions  of  the  depart- 
ments, which  involve  an  interference  with 
private  rights,  were  required  to  be  submit- 
ted to  the  courts  before  action  was  finally 
taken,  the  result  would  entail  practically  a 
suspension  of  some  of  the  most  important 
functions  of  the  government." 

The  opinion  of  Judge  Cooley  in  Weimer 
V.  Bunbury.  30  Mich.  201,  is  cited  approv- 
ingly, in  which  he  said:  "There  is  nothing 
in  these  words  (*due  process  of  law*),  how- 
ever, that  necessarily  implies  that  due  proc- 
ess of  law  must  be  judicial  process.  Much 
of  the  process  by  means  of  which  the  govern- 
ment is  carried  on  and  the  order  of  society 
maintained  is  purely  executive  or  admin- 
istrative. Temporary  deprivations  of  liber- 
ty or  property  must  often  take  place 
through  the  action  of  ministerial  or  execu- 
tive officers  or  functionaries,  or  even  of 
private  parties,  where  it  has  never  been 
supposed  that  the  common  law  would  afford 
redress." 

This  court  holds,  therefore,  that  the  Es- 
pionage Act,  in  so  far  as  it  excludes  from 
the  mails  certain  matter  declared  to  be 
unmailable,  is  constitutional. 

The  provisions  contained  in  title  12  of 
the  Espionage  Act  respecting  the  use  of  the 
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mails  do  not  abridge  the  freedom  of  the 
press,  nor  deprive  the  complainant  of  its 
property,  within  the  meaning  of  the  1st  and 
5th  Amendments.  Congress  has  not  at- 
tempted to  prevent  the  transportation  of 
this  publication  as  merchandise  by  the  rail- 
ways or  by  the  express  companies,  and  it 
has  not  authorized  the  confiscation  of  it, 
neither  has  it  in  any  way  prohibited  publica' 
tion. 

In  1798  Congress  enacted  what  is  known 
as  the  Sedition  Law,  Act  July  14,  1798. 
chap.  74,  1  Stat,  at  L.  596.  It  provided, 
among  other  things,  for  the  punishment  of 
any  person  who  published  any  false  and 
malicious  thing  against  the  government  of 
the  United  States,  or  any  matter  intended  to 
excite  the  people  to  oppose  any  law  or  act 
of  the  President  in  pursuance  of  law,  or  to 
resist  or  oppose  or  defeat  any  law.  The  act 
provoked  great  resentment  throughout  the 
country,  and  when  it  expired  by  its  own 
limitation  in  1801  it  was  not  renewed. 
From  that  time  until  the  present  no  similar 
legislation,  so  far  as  we  are  aware,  haa 
been  enacted. 

The  Espionage  Act  now  under  considera- 
tion bears  slight  resemblance  to  the  Sedi- 
tion Law  of  1798.  The  act  as  originally 
drafted  provided  that  every  publication 
"containing  any  matter  of  a  seditious,  anar- 
chistic, or  treasonable  character*'  should  be 
nonmailable.  But  when  the  act  was  under 
discussion  in  the  Senate  the  words  above 
quoted  were  stricken  out;  it  having  been 
objected  that  they  were  too  indefinite  and 
left  too  much  room  for  construction.  In 
Cooley's  Constitutional  Limitations,  page 
429,  that  distinguished  authority  says:  "Re- 
pression of  full  and  free  discussion  is  dan- 
gerous in  any  government  resting  upon  the 
will  of  the  people.  The  people  cannot  fail 
to  believe  that  they  are  deprived  of  righte, 
and  will  be  certain  to  become  discontented^ 
when  their  discussion  of  public  measures  is 
sought  to  be  circumscribed  by  the  judgment 
of  others  upon  their  temperance  or  fairness. 
They  must  be  left  at  liberty  to  speak  with 
the  freedom  which  the  magnitude  of  the  sup- 
posed wrongs  appears  in  their  minds  to  de- 
mand; and  if  they  exceed  all  proper  bounds 
of  moderation,  the  consolation  must  be, 
that  the  evil  likely  to  spring  from  the  vio- 
lent discussion  will  probably  be  less,  and  its 
correction  by  public  sentiment  more  speedy, 
than  if  the  terrors  of  the  law  were  brought 
to  bear  to  prevent  the  discussion.** 

In  May's  Constitutional  History,  chap.  10, 
p.  379,  it  is  said  that  "when  the  press  errs, 
it  is  by  the  press  itself  that  its  errors  are 
left  to  be  corrected.  Repression  has  ceased 
to  be  the  policy  of  rulers,  and  statesmen 
have  at  length  fully  realized  the  wise  maxim 
of  Liord  Bacon,  that  *the  punishment  frf  wits 
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enhftncea  tiieir  authority,  and  a  forbidden 
wriiiBg  is  thought  to  be  a  certain  spark  of 
truth  that  flies  up  in  the  faces  of  them  that 
seek  to  tread  it  out.'  *' 

The  policy  of  the  government  of  the  Unit- 
ed States  has  conformed  to  the  doctrine 
above  laid  down.  But  the  fact  that  the  pol- 
icy of  the  government  of  tlie  United  States 
has  been  adverse  to  limiting  freedom  of  dis- 
cussion affords  little  assistance  in  constru- 
ing the  particular  act  now  under  considera- 
tion. In  Hadden  v.  The  Collector  (Hadden 
V.  Barney)  5  Wall.  107,  18  L.  ed.  518 
(1866),  the  court,  speaking  through  Mr. 
Justice  Field,  declared  that  '^what  is  termed 
the  policy  of  the  government  with  reference 
to  any  particular  legislation  is  generally  a 
very  uncertain  thing,  upon  which  all  sorts 
of  opinions,  each  variant  from  the  other, 
may  be  formed  by  different  persons.  It  is  a 
ground  much  too  unstable  upon  which  to  rest 
the  judgment  of  the  court  in  the  interpre- 
tation of  statutes." 

And  in  Dewey  v.  United  States,  178  U.  8. 
510,  521,  44  L.  ed.  1170.  1174,  20  Sup,  Ct. 
Rep.  085,  the  court,  speaking  through  Mr. 
Justice  Harlan,  declared  that  "this  court 
has  nothing  to  do  with  questions  of  mere 
policy  that  may  be  supposed  to  underlie  the 
action  of  Congress.  .  .  .  Our  province  is 
to  declare  what  the  law  is." 

And  in  White  v.  United  States,  191  U.  8. 
545,  561,  48  L.  ed.  295,  297,  24  Sup.  Ct. 
Rep.  172  ( 1003 ) ,  Mr.  Justice  Day  declared : 
"It  is  equally  true  that  it  is  the  business  of 
courts  to  decide  what  the  law  is,  and  not  by 
eonsideration  or  surmises  a^  to  the  policy  of 
the  government  have  the  effect  to  adjudge 
that  to  be  law  which  has  not  been  so  enacted 
by  the  legialature." 

Moreover,  courts  have  nothing  to  do  with 
the  wisdom  or  unwisdom  of  a  legislative  act. 
It  is  the  function  of  the  legislative  depart- 
ment to  enact  law,  and  of  the  judicial  de« 
partment  to  construe  and  apply  it.  The 
judges  cannot  pass  upon  the  wisdom  or  the 
justice  of  the  statute,  but  are  eimply  to 
ascertain  the  intent  of  the  lawmakers  as  ex- 
pressed in  the  enactment,  and  to  give  effect 
thereto.  United  States  v.  First  Nat.  Bank, 
234  U.  S.  260,  58  L.  ed.  1304,  34  Sup.  Ot. 
Rep.  846.  For  reasons  satisfactory  to  the 
lawmaking  body  the  Espionage  Act  has  been 
adopted,  and,  being  valid,  is  the  law  of  the 
land. 

It  is  not  intended  by  what  has  just  been 
said  to  imply  any  doubt  as  to  the  wisdom  of 
Congress  in  the  enactment  of  the  Espionage 
Act.  The  purpose  of  the  act,  as  we  under- 
stand it,  was  not  to  repress  legitimate  criti- 
cism of  Congress  or  of  the  officers  of  the 
government,  or  to  prevent  any  proper  dis- 
cussion looking  to  the  repeal  of  any  legisla- 
tion which  may  have  been  enacted.  The 
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United  States  being  at  war  in  defense  of 
American  rights,  Congress  intended  by  this 
act  to  prevent  any  use  being  made  of  the 
mails  for  the  dissemination  and  distribution 
of  publications  intended  to  embarrass  and 
defeat  the  government  in  its  effort  to  prose- 
cute the  war  to  a  successful  termination.  The 
statute  is  one  of  great  importance  and  under 
it  the  Postmaster  General,  whose  dutv  it  is 
to  execute  all  laws  relating  to  the  postal 
service,  had  to  determine  whether  the  par- 
ticular publication  in  question  was  mailable 
or  unmailable  matter  as  defined  in  the  act. 

The  Espionage  Act  being  constitutional, 
the  question  which  arises,  then,  is  whether 
the  action  of  the  Postmaster  General  in  ex- 
cluding The  Masses  from  the  mails  war- 
ranted the  district  judge  iu  issuing  an  in- 
junHion  commanding  him  to  allow  it  to  be 
transmitted  bv  mail.  Th»'  Poirt master  Gen- 
eral  is  the  head  of  the  Postoffice  Depart- 
ment. The  obligations  of  his  oath  of  office 
oblige  him  to  see  that  the  provisions  of  the 
Espionage  Act  are  carried  into  effect,  so  far 
as  they  relate  to  the  use  of  the  mail,  and 
that  matter  declared  by  the  act  to  be  non- 
mailable  shall  be  excluded  from  the  mails. 
The  performance  of  that  duty  invalves  the 
exercise  of  his  judgment  and  discretion.  To 
what  extent  can  the  courts  control  him  by 
injunction  in  the  performance  of  this  duty? 

In  Decatur  v.  Paulding,  14  Pet.  497,  599, 
10  L.  ed.  559,  609  (1840),  a  mandamus  to 
compel  the  Secretary  of  the  Navy  to  comply 
with  a  resolution  passed  by  Oongress  grant- 
ing a  pension  was  refused.  The  Secretary, 
acting  xmder  the  advice  of  the  Attorney  Gen- 
eral, decided  that  Mrs.  Decatur  was  not  en- 
titled to  claim  the  pension  under  the  resolu- 
tion, as  she  had  applied  for  and  received 
her  pension  under  the  general  law,  and  she 
could  not  have  both.  The  opinion  was  by 
Chief  Justice  Taney,  who  said !  ''The  duty 
required  by  the  resolution  was  to  be  per- 
formed by  him  [the  Secretary  of  the  Navy] 
as  the  head  of  one  of  the  executive  depart^ 
ments  of  the  government,  in  the  ordinary 
discharge  of  his  official  duties.  In  general, 
such  duties,  whether  imposed  by  »ct  of  Con- 
gress or  by  resolution,  are  not  mere  minia- 
tetial  duties.  The  head  of  an  executive 
department  of  the  government,  in  the 
administration  of  the  various  and  important 
concerns  of  his  office,  is  continually  required 
to  exercise  [his]  judgment  and  discreUon. 
,  .  .  The  court  could  not  entertain  an 
appeal  from  the  decision  of  one  of  the  Secre- 
taries, nor  revise  his  judgment  in  any  case 
where  the  law  authorised  him  to  exercise 
discretion  or  judgment.  Nor  can  it,  by 
mandamus,  act  directly  upon  the  officer  and 
guide  and  control  his  judgment  or  discre- 
tion in  the  matters  committed  to  his  care,  in 
the  ordinary  discharge  of  his  official  duties." 
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In  United  States  ex  rel.  Dunla.p  v.  Black, 
128  U.  S.  40,  32  L.  ed.  354,  9  Sup.  Ct.  Rep. 
12  (1888),  the  court  held  that  a  mandamus 
to  the  Commissioner  of  Pensions  was  proper- 
ly refused.  The  Commissioner  had  decided 
adversely  an  application  for  an  increase  of  a 
pension  under  21  Stat,  at  L.  281,  chap.  236, 
Comp.  Stat.  1916,  §  8951.  The  opinion  was 
by  Mr.  Justice  Bradley,  who  said:  '*The 
court  will  not  interfere  by  mandamus  with 
the  executive  officers  of  the  government  in 
the  exercise  of  their  ordinary  official  dur 
ties,  even  where  those  duties  require  an  in- 
terpretation of  the  law,  the  court  having  no 
appellate  power  for  that  purpose;  but  when 
they  refuse  to  act  in  a  case  at  all,  or  when, 
by  special  statute,  or  otherwise,  a  mere 
ministerial  duty  is  imposed  upon  them, 
that  is,  as  service  which  they  are  bound  to 
perform  without  further  question,  then,  if 
they  refuse,  a  mandamus  may  be  issued  to 
compel  them." 

In  American  School  v.  Mc Annuity,  187 
U.  S.  94,  47  L.  ed.  90,  23  Sup.  Ct.  Rep. 
33  (1902),  the  Supreme  Court  reversed 
the  vourt  below,  which  had  dismissed  a  bill 
cwking  for  an  injunction  to  restrain  a  post- 
master from  carrying  out  an  order  of  the 
Postmaster  General  withholding  mail  on  the 
ground  that  the  person  to  whom  it  was  ad- 
dressed was  engaged  in  a  scheme  for  obtain- 
ing money  through  the  mails  by  means  of 
fraudulent  pretenses.  The  Supreme  Court, 
in  reversing  the  judgment,  did  so  with  in- 
structions to  issue  the  temporary  injunction 
as  applied  for.  The  case  was  decided  upon 
a  demurrer,  so  that  the  allegations  in  the 
bill  of  complaint  were  taken  as  true,  and 
the  bill  averred  facts  showing  that  the  com- 
plainant's business  was  legitimate,  and  not 
fraudulent.  If  the  business  was  not  fraud- 
ulent, the  Postmaster  General  had  no  au- 
thority under  the  act  to  withhold  the  mail. 

In  United  States  ex  rel.  Riverside  Oil  Co. 
V.  Hitchcock,  190  U.  S.  316,  47  L.  ed,  1074, 
23  Sup.  Ct.  Rep.  698  <1903),  it  waaheld  that 
neither  an  injunction  nor  a  mandamus 
would  lie  against  an  officer  of  the  Land 
Department  to  control  him  in  discharging 
an  official  duty  which  required  the  exercise 
of  his  judgment  and  discretion.  Mr.  Justice 
Peckham,  writing  for  the  court,  said: 
"Whether  he  [the  Secretary  of  the  Interior] 
decided  right  or  wrong  is  not  the  question. 
Having  jurisdiction  to  decide  at  all,  he  had 
necessarily  jurisdiction,  and  it  was  his  duty, 
to  decide  as  he  thought  the  law  was,  and  the 
courts  have  no  power  whatever  under  those 
circumstances  to  review  his  determination 
by  mandamus  or  injunction.  .  .  .  Tlie  re- 
sponsibility, as  well  as  the  power,  rests  with 
the  Secretary,  uncontrolled  by  the  courts." 

In  Bates  &  G.  Co.  v.  Payne,  194  U.  S.  106, 
48  L.  ed.  894^  24  Sup.  Ct.  Rep.  595  ( 1904 ) , 
L.R,A.3918C. 


the  bill  asked  for  an  injunction  to  compel 
the  Postmaster  General  to  transmit  through 
the  mails,  as  matter  of  the  second  class,  a 
publication  alleged  to  be  a  periodical,  and 
to  enjoin  him  from  enforcing  an  order  made 
by  him,  denying  it  entry  as  such.  The  bill 
was  dismissed  and  the  injunction  denied. 
Mr.  Justice  Brown,  writing  for  the  court, 
said  that  "where  Congress  has  committed  to 
the  head  of  a  department  certain  duties  re- 
quiring the  exercise  of  judgment  and  dis- 
cretion, his  action  thereon,  whether  it  in- 
volve questions  of  law  or  fact,  will  not  be 
reviewed  by  the  courts,  unless  he  has  ex- 
ceeded his  authority  or  this  court  should 
be  of  opinion  that  his  action  was  clearly 
wrong." 

Again  he  says:  "The  rule  upon  this  sub- 
ject may  be  summarized  as  follows:  That 
where  the  decision  of  questions  of  fact  is 
committed  by  Congress  to  the  judgment  and 
discretion  of  the  head  of  a  department,  his 
decision  thereon  is  conclusive,  and  that  even 
upon  mixed  questions  of  law  and  fact,  or  of 
law  alone,  his  action  will  carry  with  it  a 
strong  presumption  of  its  correctness,  and 
the  courts  will  not  ordinarily  review  it,  al- 
though they  may  have  the  power,  and  will 
occasionally  exercise  the  right,  of  so  doing.'' 

And  he  concludes:  "While,  as  already  ob- 
served, the  question  [that  decided  by  the 
Postmaster  General]  is  one  of  doubt,  we 
think  the  decision  of  the  Postmaster  Gen- 
eral, who  is  vested  by  Congress  with  the 
power  to  exercise  his  judgment  and  discre- 
tion in  the  matter,  should  be  accepted  as 
anal." 

In  Public  Clearing  House  v.  Coyne,  194 
U.  S.  497,  48  L.  ed.  1092,  24  Sup.  Ct.  Rep. 
798  (1904),  the  court  held  that  it  was  with- 
in the  power  of  Congress  to  intrust  the  Post- 
master General  with  the  power  of  seizing 
and  detaining  letters  upon  evidence  satisfac- 
tory to  himself,  and  that  his  action  would 
not  be  reviewed  by  the  court  in  doubtful 
cases.  The  act  authorized  the  Postmaster 
General,  upon  evidence  satisfactory  to  him 
that  any  person  was  conducting  a  scheme 
or  device  for  obtaining  money  or  property 
throi^h  the  mails  by  fraudulent  pretenses, 
to  instruct  postmasters  at  any  postoffioe  at 
which  registered  letters  arrived,  directed  to 
any  such  person,  to  return  the  same  to  the 
postmaster  at  the  office  at  which  they  were 
originally  mailed  with  the  word  "Ptaudu- 
lent"  stamped  upon  the  outside. 

In  Smith  v.  Hitchcock,  226  U.  S.  53,  57  L. 
ed.  119,  33  Sup.  Ct.  Rep.  6  (1912),  a  bill 
was  filed  to  restrain  the  Postmaster  Gen- 
eral from  revoking  orders  according  second- 
class  mail  privileges  to  the  plaintiffs.  The 
ground  of  the  bill  was  that  the  privileges 
had  been  annulled  without  granting  the 
hearing  required  by  the  act  (31  Stat,  at  L. 
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1009,  1107,  chap.  851,  Cbmp.  Stat.  1916, 
§  7312)  and  that  the  publications  irere 
periodical  publicationa  within  the  meaning 
of  the  act  (20  Stat,  at  L.  35o,  358,  359, 
chap.  180).  The  Postmaster  General  had 
decided  that  the  publication  was  not  a  "pe- 
riodical*' and  could  not  be  carried  as  second- 
class  matter,  but  would  have  to  go  as  third- 
class  and  pay  the  higher  rate.  Mr.  Justice 
Holmes,  speaking  lor  the  court,  said  r  '*Thus 
a  question  of  law  is  raised,  althougli,  as 
suggested  in  Bates  &  G.  Co.  v.  Payne,  194 
U.  S.  106,  108,  48  L.  ed.  894,  895,  24  Sup. 
Ct.  Rep.  505,  we  should  not  interfere  with 
the  decision  of  the  Postmaster  General,  un- 
less clearly  of  opinion  that  it  was  wrong. 
.    .    .     We  have  no  such  clear  opinion.*' 

See  also  Lewis  Pub.  Co.  v.  Morgan,  229 
U.  S.  288,  57  L  ed.  1190,  33  Sup.  Ct.  Rep. 
W;  United  States  ex  rel.  Parish  v.  Mac- 
Veagh,  214  U.  S.  124.  131,  413  L.  ed.  986, 
t)38.  29  8up.  Ct.  Rep.  556;  Johnson  v. 
Drew,  171  U.  S.  93,  48  L.  ed.  88,  18  Sup.  Ct. 
Rep.  800;  Burfenning  v.  Chicago.  St.  P.  M. 
t  0.  R.  Co.  163  U.  S.  321,  323,  41  L.  ed.  175, 
176.  16  Sup.  Ct.  Rep.  1018. 

This,  court  holds,  therefore,  that  if  the 
Postmaster  General  has  been  authorized  and 
directed  by  Congress  not  to  transmit  certain 
matter  by  mail,  and  is  to  determine  whether 
a  particular  publication  is  nonmailable  un- 
der the  law,  he  is  required  to  use  judgment 
and  discretion  in  so  determining,  and  his 
decision  must  be  regarded  as  conclusive  by 
the  courts,  unless  it  appears  that  it  is  clear- 
ly wrong. 

We  come,  therefore,  to  consider  the  au- 
thority vested  by  Congress  in  the  Postmas- 
ter General  to  determine  wliether  he  acted 
within  his  jurisdiction  when  he  excluded  the 
complainant's  magazine  from  the  mails.  The 
Espionage  Act  is  entitled:  **An  Act  to  Pun- 
ish Acts  of  Interference  with  tlie  Foreign 
Relations,  the  Neutrality,  and  the  Foreign 
Commerce  of  the  United  States,  to  Punish 
Espionage,  and  Better  to  Enforce  the  Crim- 
inal Laws  of  the  United  States,  and  for 
Other  Purposes." 

Title  12  of  the  act  is  the  only  one  relating 
to  the  use  of  the  mails.  And  §  1  of  that 
title  expressly  declares  that  "every  .  .  . 
publication  ...  of  any  kind,  in  violation 
of  any  of  the  provisions  of  this  act  is  hereby 
declared  to  be  nonmailable  matter  and  shall 
not  he  conveyed  in  the  mails." 

As  any  publication  which  is  in  violation 
of  any  provision  of  the  act  is  nonmailable, 
an  examination  of  the  act  as  a  whole  is 
necessary,  and  shows  that  the  following 
matter  is  made  nonmailable: 

(1)  Any  matter  advocating  or  urging 
treason  or  forcible  resistahce  to  any  law  of 
the  United  States.    Title  12,  §  3. 

(2)  Any  matter  containing  information 
L.R.A.lorsC. 


respecting  the  national  defense  and  which  is 
intended  to  be  used  to  the  injury  of  the 
United  States  or  to  the  advantage  of  any 
foreign  nation.     Title  1,  §  1. 

(3)  Any  matter  containing  information, 
intended  to  be  communicated  to  the  enemy, 
with  respect  to  the  movement,  numbers,  de- 
scription, condition,  or  disposition  of  any 
of  the  armed  forces,  ships,  air  craft,  or  war 
materials  of  the  United  States,  or  with  re- 
spect to  the  plans  or  conduct  of  the  war,  or 
the  plans  or  conduct  of  any  naval  or  mili- 
tary operations,  or  with  respect  to  any  meas- 
ures undertaken  or  intended  for  the  forti- 
fication or  defense  of  any  place,  or  any  other 
information  relating  to  the  public  defense 
which  might  be  useful  to  the  enemy.  Title 
1,  §2. 

(4)  Any  matter,  when  the  United  States 
is  at  war,  containing  false  statements  wil- 
fully intended  to  interfere  with  the  opera- 
tion or  success  of  the  military  or  naval 
forces  of  the  United  States  or  to  promote 
the  success  of  its  enemies,  and  matter  wil- 
fullv  intended  to  cause  insubordination,  diS' 
loyalty,  mutiny,  ot  refusal  of  duty,  in  the 
military  or  naval  forces  of  the  United 
States,  and  matter  wilfully  intended  to  ob- 
struct the  recruiting  or  enlistment  service 
of  the  United  States.    Title  1,  §  3. 

The  excluded  publication  is  a  magazine 
known  as  The  Masses.  By  its  own  statement 
it  is  a  radical  and  revolutionary  ptiblication, 
not  revolutionary,  however,  in  that  it  de- 
sires to  overturn  existing  forms  of  govern- 
ment by  force  of  arms,  as  it  is  opposed  to 
war.  It  is  revolutionary,  not  only  in  mat- 
ters  political,  but  in  art  and  literature  and 
religion  as  well.  It  is  a  monthly  publica- 
tion of  about  50  pages,  and  has  a  circula- 
tion of  from  20,000  to  25,000  copies  each 
month.  For  a  number  of  years  it  has  passed 
freely  through  the  mails  to  its  subscribers 
throughout  the  United  States. 

The  objectionable  matter  was  contained  in 
the  August  issue  and  consisted  of  certain 
articles.  These  were  entitled:  "A  Ques- 
tion," "A  Tribute,"  "Conscientious  Object- 
ors," "Friends  of  American  Freedom."  Be- 
sides these  articles,  there  were  four  cartoons, 
which  were  also  objected  to.  These  were 
entitled:  "Liljcrty  Bell,"  "Conscription, 
"Making  the  World  Safe  for  Capitalism, 
and  "Congress  and  Big  Business." 

In  the  article  entitled  "A  Question,"  the 
editor  writes:  "i  would  like  to  know  to-day 
how  many  men  and  women  there  are  in 
America  who  admire  the  self-reliance  and 
sacrifice  of  those  who  are  resisting  the  con- 
scription law  on  the  ground  that  they  be- 
lieve it  violates  the  sacred  riglits  and  liber- 
ties of  man.  How  many  of  the  American 
population  are  in  accord  with  the  American 
'  press  when  it  speaks  of  the  arrest  of  these 
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men  of  genuine  courage  as  a  'Round-up  of 
Slackers?'  Are  there  none  to  whom  this 
picture  of  the  American  Republic  adopting 
toward  its  citizens  the  attitude  of  a  rider 
toward  cattle  is  appalling?  I  recall  the  Es- 
says of  Emerson,  the  poems  of  Walt  Whit- 
man, which  sounded  a  call  never  -beard  be- 
fore in  the  world's  literature,  for  erect  and 
insuppressible  individuality,  the  courage  of 
solitary  faith  and  heroic  assertion  of  self. 
It  was  America's  contribution  to  the  ideals 
of  man.  ...  I  wonder  if  the  number  is 
few  to  whom  this  high  resolve  was  the  dis- 
tinction of  our  American  idealism,  and  who 
feel  inclined  to  bow  their  heads  to  those 
who  are  going  to  jail  under  the  whip  of  the 
state,  because  thev  will  not  do  what  thev  do 
not  believe  in  doing.  Perhaps  there  are 
enough  of  us,  if  we  make  ourselves  heard  in 
voice  and  letter,  to  modifv  this  ritual  of  con- 
tempt  in  the  daily  press,  and  induce  the 
American  government  to  undertake  the  im- 
prisonment of  heroic  young  men  with  a 
certain  sorrowful  dignity  that  will  be  new 
in  the  world." 

The  article  idealizes  those  who  resist  the 
Conscription  Law,  and  it  represents  them  as 
heroic.  In  saying  that  the  law  violates 
bacred  rights  and  is  contrary  to  liberty,  and 
that  those  who  refuse  to  submit  to  it  are 
heroes,  it  incites  disobedience  to  the  statute. 

The  poem  entitled  *'A  Tribute"  represents 
as  martyrs  worthy  of  admiration  two  noto- 
rious persons  who  had  just  been  convicted 
under  an  indictment  charging  them  with 
conspiracy  to  induce  persons  not  to  register 
under  the  Conscription  Act.  It  reads  in 
part  as  follows: 

Emma  Goldman  and  Alexander  Berkman 

Are  in  prison  to-niglit. 

But  they  have  made  themselves  elemental 

forces. 
Like  the  water  that  climbs  dowTi  the  rocks, 
Like  the  wind  in  the  leaves. 
Like  the  gentle  night  that  holds  us. 
They  are  working  on  our  destinies. 
They  are  forging  the  love  of  the  nations. 

The  statement  that  these  two  individuals 
have  made  themselves  elemental  forces  akin 
to  the  rocks  and  trees  and  rivers,  under  or- 
dinary circumstances,  would  be  harmless; 
but  coming  at  this  particular  time,  and 
after  their  conviction,  tlie  inference  Ix'ing 
that  their  greatness  grows  out  of  their  of- 
fense, and  that  they  are  worthy  of  admira- 
tion and  honor,  it  is  equivalent  to  saying 
that  their  unlawful  conduct  is  worthy  to  be 
followed. 

The  article  "Conscientious  Objectors"  re- 
fers to  a  number  of  letters  written  from 
English  prisons  by  conscientious  objectors. 
These  letters  are  printed  in  the  same  issue 
of  the  magazine,  and  the  article  recommends 
L.R.A.1918C. 


those  in  this  country  who  intend  "to  stiek 
it  out  to  the  end"  ( resist  conscription  to  the 
end)  to  read  thoroughly  the  letters.  Th*e 
article  declares:  "We  bejieve  that  our  pro- 
testers against  government  tyranny  will  be 
as  steadfast  as  their  English  comrades.  It 
is  not  by  any  means  as  certain  that  they 
will  be  as  polite  to  their  guards  and  tor- 
mentors, but  we  hope  they  will  remember 
that  these  are  acting  under  official  compul- 
aion,  and  not  as  free  men.  .  .  .  There  are 
some  laws  which  the  individual  feels  that  he 
cannot  obey,  and  which  he  will  suffer  any 
punishment,  even  that  of  death,  rather  than 
recognize  as  having  authority  over  him. 
The  fundamental  stubbornness  of  the  free 
soul,  against  which  all  the  powers  of  the 
state  are  helpless, ,  constitutes  a  conscien- 
tious objection,  whatever  its  original  sources 
may  be  in  political  or  social  opinion.  It 
remains  to  be  demonstrated  that  a  political 
disapproval  of  this  war  can  express  itself  in 
the  same  heroic  lirmness  that  has  in  Eng- 
land upheld  the  Chritstian  objectors  to  war 
as  murder."  The  article,  taken  as  a  whole, 
may  well  be  regarded  as  intended  to  en- 
courage objectors  to  be  as  steadfast  pro- 
testers against  "government  tyranny"  as 
their  English  comrades.  In  other  words,  it 
is  an  encouragement  to  disobey  the  law. 

The  article  "Friends  of  American  Free- 
dom" is  devoted  to  Alexander  Berkman  and 
Emma  Goldman,  already  commented  upon  in 
this  opinion  as  having  been  convicted  of  & 
conspiracy  to  induce  persons  not  to  register. 
Tlie  article  pays  them  "tribute  of  admira- 
tion for  their  courage  and  devotion."  There 
is  an  allusion  to  the  fact  that  Berkman  and 
Goldman  had  advocated  in  their  pa  per , 
Mother  Earth,  that  those  liable  to  the  mili- 
tary draft,  who  do  not  believe  in  the  war,, 
should  refuse  to  register.  The  natural  effect 
of  it  is  to  encourage  those  who  have  objec- 
tions to  war  not  to  register  as  the  Conscrip- 
tion Act  requires.  Admiration  of  conspira- 
tors convicted  of  the  offense  of  seeking  to 
defeat  the  operation  of  the  Conscription  Act 
is  equivalent  to  an  approval  of  their  crime 
and  an  encouragement  to  others  to  disobey 
the  law  in  like  manner. 

In  considering  the  cartoons,  we  may  ob- 
serve that  political  cartoons  have  long  been 
used  as  a  very  effective  means  of  political 
propaganda.  Tliey  were  so  employed  in 
France  during  the  French  Revolution  and  in 
England  as  early  as  the  days  of  Walpole. 
In  this  country  they  were  u^ed  during  the 
Revolution,  in  the  War  of  1812,  and  in  the 
Civil  War.  The  brilliant  cartoons  of  Naat, 
satirizing  the  Tweed  ring  in  the  city  of 
New  York,  were  conceded  at  the  time  to 
have  exerted  a  powerful  influence  in  the  de- 
struction of  that  corrupt  combination.  A 
cartoon  may  be  a  leading  article.     It  has 
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been  described  as  "a  lading  article  trans^ 
formed  into  a  picture."  It  can  express  ideas 
aa  lucidly  and  clearly  as  printed  words,  and 
there  is  no  escape  from  Ic^l  responsibility 
because   pictures,   rather   than   words,   are 


In  the  cartoon  entitled  "Liberty  Bell,"  the 
Liberty  Bell  is  presented  in  a  broken  form* 
The  idea  meant  to  be  conveyed  may  be  that 
there  is  no  such  thing  as  liberty  left  in  the 
United  States.  But  whatever  it  means,  tak- 
en by  itself,  it  would  afford  no  ground  for 
exclusion  from  the  mails. 

The  cartoon  entitled  ^'Conscription"  por- 
trays a  youth  lying  across  the  mouth  of  a 
cannon  with  his  arms  chained  to  the  wheels 
of  the  gun  carriage.     "Democracy,"  in  the 
form  of  a  nude  woman,  is  tied  by  her  ex- 
tended arms  and  her  crossed  feet  to  a  wlieel. 
And  *'Laborr'  crouched  down   on   the  gun 
carriage,  a  pitiable   object,   is  fastened   in 
like  manner.    A  woman  is  on  her  knees  cm 
the  earth  at  the  side  of  the  cannon  in  jitter 
despair,  with  her  head  bent  back  and  her 
arms  uplifted,  while  a  child  lies  neglected  at 
her  side.    The  counsel  for  the  complainant 
admits  in  his  brief  that  this  cartoon  "is  a 
powerful  argument  against  the  Conscription 
Law.     It  says,  in  effect,  that  the  youth  of 
the  land  are  by  it  forced  into  military  serv- 
ice;  that  the  law  binds  labor  to  military 
service  as  well;  that  it  causes  great  agony 
^and    Buffering   to    the    womanhood    of    the 
country,  and  that  the  mothers  of  the  coun- 
try with  children  too  small  to  be  subject  to 
the  *Draft'  pray  to  God  that  the  Draft  Law 
may  be  repealed  before  their  children  come 
to  military  age,  and  that  democracy  ia  tram- 
pled under  foot  by  such  a  law.    That  is  what 
this  picture  says." 

But  that  is  not  what  it  says  to  us.  It 
seems  to  us  to  say:  This  law  murders 
youth,  enslaves  labor  to  its  misery,  drives 
womanhood  into  utter  despair  and  agony, 
and  takes  away  from  democracy  its  freedom. 
Its  voice  is  not  the  voice  of  patriotism,  and 
its  language  sii^ests  disloyalty.  If  counsel 
wished  the  court  to  understand  that,  in  his 
opinion,  the  effect  of  the  cartoon  would  not 
be  to  interfere  with  enlistment,  we  are  not 
able  to  agree  with  him.  That  it  would  in- 
terfere, and  was  intended  to  interfere,  was 
evidently  the  opinion  of  the  Postmaster 
General ;  and  this  court  cannot  say  that,  he 
WS8  not  justified  in  his  conclusion. 

The  cartoon  "Making  the  World  Safe  for 
Capitalism"  shows  a  Hussian  absorbed  in 
studying  a  paper  nuirked  "Plans  for  a  Genu- 
ine Democracy."  On  one  side  of  him  Japan 
sad  England  appear  in  a  threatening  atti- 
tude, and  on  the  other  Mr.  Root  and  Mr. 
RttSBell,  members  of  the  conunission  sent  by 
the  United  States  to  Russia,  appear  in  the  I 
inuae  of  advisers.  Mr.  Root  has  in  his 
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hands  a  noose,  labeled  "Advice^"  with  which 
it  is  intended  to  entrap  or  choke  to  death 
the  Russian  democracy.  The  court  cannot 
say  that  the  Postmaster  General  was  not 
warranted  in  concluding  that  this  cartoon 
was  intended  to  arouse  the  resentment  of 
some  of  our  citiiu'iis  of  fweign  birth  and 
prevent  their  enlistment. 

In  the  cartoon  "Congress  and  Big  Busi- 
ness" Congress  is  represented  by  a  discon- 
solate individual  who  is  ignored  by  a  num- 
ber of  overdeveloped  men  of  Big  Business 
gathered  around  a  table  inspecting  a  large 
paper  spread  over  it  and  labeled  "War 
Plans."  Congress  is  quoted  as  saying: 
"Excuse  me,  gentlemen,  where  do  I  oome 
in?"  "Big  Business"  replies:  "Run  along 
now;«  we  got  through  with  you  when  you 
declared  war  for  us.*'  This  cartoon  is  in- 
tended to  stir  up  class  hatred  of  the  war  and 
to  arouse  an  unwillingness  to  serve  in  the 
military  and  naval  forces  of  the  United 
States.  The  clear  import  is,  if  the  war  was 
brought  on  by  "Big  Business,"  then  let  "Big 
Business"  carry  it  on,  and  let  Labor  stand 
aloof.  The  court  cannot  sav  that  the  Post- 
master  General  was  clearly  wrong  in  con- 
cluding that  it  would  interfere  with  en- 
listments. 

In  the  case  at  bar,  giving  to  the  complain- 
ant the  most  favorable  construction,  the 
burden  is  upon  it  to  overcome  the  pre- 
sumption that  the  Postmaster  General's  con- 
elusion  is  right,  or  that  he  lias  exceeded  his 
power  or  exercised  it  wantonly  or  mali- 
ciously. See  Judge  Mayer's  opinion  in  San- 
den  V.  Morgan  (lOJo;  D.  C.)  22d  Fed.  266, 
260.  This  the  complainant  should  do  by  a 
preponderance  of  evidence.  And  this  the 
complainant  has  not  done. 

It  may  be  conceded  that  the  language  of 
the  statute  cannot  have  one  meaning  in  an 
indictment  and  another  when  the  question 
arises  respecting  the  exclusion  of  matter 
from  the  mail  as  containing  that  which  vio- 
lates the  provisions  of  §  3  of  title  1.  If  the 
magazine  is  nonmailable  under  that  section, 
it  may  be  that  the  editor  has  committed  a 
crime  in  publishing  it,  for  which,  upon  con- 
viction, he  may  be  fined  not  more  than 
$10,000,  or  imprisoned  for  not  more  than 
twenty  years,  or  both.  Tlie  district  judge 
thought  no  crime  had  been  committed,  and 
that  the  magazine  was  therefore  mailable, 
because  the  publication  did  not  in  so  many 
words  directly  advise  or  counsel  a  violation 
of  the  act.  He  declared  that  "if  one  stops 
short  of  urging  upon  others  that  it  is  their 
duty  or  their  interest  to  resist  the  law,  it 
seems  to  me  one  should  not  be  held  to  have 
attempted  to  cause  its  violation.  If  that  be 
not  the  test,  I  can  see  no  escape  from  the 
conclusion  that  under  this  section  every 
political  agitation  which  can  be  shown  to  be 
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apt  to  create  a  seditiovfl  temper  is  illegal. 
I  am  confident  that,  by  such  language,  Con- 
gress had  no  such  revolutionary  purpose  in 
view."     [244  Fed.  540.] 

This  court  does  not  agree  that  such  is  the 
law.  If  the  natural  and  reasonable  effect  of 
what  is  said  is  to  encourage  resistance  to  a 
law,  and  the  words  are  used  in  an  endeavor 
to  persuade  to  resistance,  it  is  immaterial 
that  the  duty  to  resist  is  not  mentioned,  or 
the  interest  of  the  persons  addressed  in  re- 
sistance is  not  suggested.  That  one  may 
wilfully  obstruct  the  enlistment  service, 
without  advising  in  direct  language  against 
enlistments,  and  without  stating  that  to  re- 
frain from  enlistment  is  a  duty  or  in  one's 
interest,  seems  to  us  too  plain  for  contro- 
versy. To  obstruct  the  recruiting  or  enlist- 
ment service,  within  the  meaning  of  the 
statute,  it  is  not  necessarv  that  there  should 
be  a  physical  obstruction.  Anything  which 
impedes,  hinders,  retards,  restrains,  or  puts 
an  obstacle  in  the  way  of  recruiting,  is  suffi- 
cient. In  granting  the  stay  of  the  injunc- 
tion until  this  case  could  be  heard  in  this 
court  upon  the  appeal,  Judge  Hough  de- 
clared that  "it  is  at  least  arguable  whether 
there  can  be  any  more  direct  incitement  to 
action  than  to  hold  up  to  admiration  those 
who  do  act.  Oratio  obiiqua  has  always  been 
preferred  by  rhetoricians  to  oratio  recta; 
the  Beatitudes  have  for  some  centuries  been 
considered  highly  hortatory,  though  they  do 
not  contain  the  injunction,  *Go  thou  and  do 
liloewise.'"     [—  C.  C.  A.  — ,  245  Fed.  106.] 

VA'ith  this  statement  we  fully  agree. 
Moreover,  it  is  not  necessary  that  an  incite- 
ment to  crime  must  bo  direct.  At  common 
law  the  "counseling"  which  constituted  one 
an  accessory  before  the  fact  might  be  in- 
direct. See  Whart.  Crim.  Law,  11th  ed. 
§  266.  Bishop  lays  down  the  rule  thus: 
Every  man  is  responsible  criminally  "for 
what  of  wrong  flows  directly  from  his  cor- 
rupt intentions.  .  .  .  If  he  awoke  into 
action  an  indiscriminate  power,  he  is  re- 
sponsible. If  he  gave  directions  vaguely 
and  incautiously,  and  the  person  receiving 
them  acted  according  to  what  he  might 
have  foreseen  would  l)e  the  understanding, 
he  is  responsible.*'  1  Bishop,  Crim.  Law, 
§  641. 

And  in  Reg.  v.  Sharpe,  3  Cox,  C  C.  288, 
it  is  laid  down  that  "lie  who  inflames  peo> 
pie's  minds  and  induces  them  by  violent 
means  to  accomplish  an  illegal  object  is 
himself  a  rioter,  though  he  take  no  part  in 
the  riot." 

In  conclusion,  we  are  satisfied  that  the 
publication  involved  contains  no  matter  ad* 
vocating  or  urging  treason,  insurrection,  or 
forcible  resistance  to  any  law  of  the  United 
States,  in  violation  of  §  2  of  title  12.  The 
Postmaster  General's  exclusion  of  the  pub- 
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lication  from  the  mails  is  not  put  on  the 
ground  that  it  contained  any  such  matter. 
It  is  not  so  clear  that  the  publication  is  free 
from  matter  which  involves  an  attempt  to 
cause  insubordination,  disloyalty,  mutiny, 
or  refusal  of  duty  in  the  military  or  naval 
forces  of  the  United  States.  The  Postmaster 
General  thought  it  contained  matter  objec- 
tionable on  that  ground,  and  a  difference  of 
opinion  upon  that  phase  of  the  matter  ia 
possible. 

The  question  whether  the  publication  con- 
tained matter  intended  wilfully  to  obstruct 
the  recruiting  or  enlistment  service  is  less 
doubtful.  Indeed,  the  court  does  not  hesi- 
tate to  say  that,  considering  the  natural  and 
reasonable  effect  of  the  publication,  it  was 
intended  wilfully  to  obstruct  recruiting; 
and  even  though  we  were  not  convinced  that 
any  such  intent  existed,  and  were  in  doubt 
concerning  it,  the  case  would  be  governed  by 
the  principle  that  the  head  of  a  Department 
of  the  government  in  a  doubtful  case  will 
not  be  overruled  by  the  courts  in  a  matter 
which  involves  his  judgment  and  discretion, 
and  which  is  within  his  jurisdiction. 

Tlie  order  granting  the  preliminary  in- 
junction is  reversed. 

Ward,  Circuit  Judge,  concurring: 
I  think  the  sole  ground  on  which  the 
order  of  the  Postmaster  General  can  be  sus- 
tained is  that  some  parts  of  the  August, 
number  of  The  Masses  were  intended  to  ob- 
struct and  do  obstruct  the  recruiting  or  en- 
listment service  of  the  United  States.  This 
involves  a  conclusion  of  fact  to  be  drawn  by 
him  from  the  cartoons  and  text  of  this  par- 
ticular number.  Advice  to  resist  the  law 
may  be  indirect  as  well  as  direct,  and  the 
conclusion  of  the  Postmaster  (Jeneral  in 
matters  of  fact,  whether  we  agree  with  him 
or  not,  is  final.  I  think  it  important,  how- 
ever, to  say  that  not  every  writing,  the 
indirect  effect  of  which  is  to  discourage  re- 
cruiting or  enlistment,  is  within  the  statute. 
In  addition  to  the  natural  effect  of  the  lan- 
guage on  the  reader,  the  intention  to  dis- 
courage is  essential.  Arguments  in  favor  of 
immediate  peace,  or  in  favor  of  repealing 
the  Conscription  Act,  do  this  indirectly.  It 
is,  notwithstanding,  the  constitutional  right 
of  every  citizen  to  express  such  opinions, 
both  orally  and  in  writing,  and  Congress 
cannot  be  presumed  to  have  intended  by  the 
Espionage  Act  to  autliorize  the  Postmaster 
General  to  exclude  such  articles,  written 
honestly  and  without  the  intention  of  ad- 
vising resistance  to  the  law.  His  author- 
ity in  the  premises  depends  exclusively  upon 
the  statute,  as  was  well  stated  bv  Mr.  Jus- 
tice  Peckham  in  American  School  ▼.  Mc- 
Annulty,  187  U.  S.  109,  47  L.  ed.  96.  23 
Sup.  Ct.  Rep.  39:     ''Here  it  is  contended 
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that  the  Postmaster  General  has,  in  a  case 
not  covered  by  the  acts  of  Congress,  exclud- 
ed from  the  mails  letters  addressed  to  the 
complainants.  His  right  to  exclude  letters, 
or  to  refuse  to  permit  their  delivery  to  per- 
sons addressed,  must  depend  upon  some  law 
of  Congress,  and,  if  no  such  law  exist,  then 
be  cannot  exclude  or  refuse  to  deliver  them. 
Conceding,  arguendo,  that  when  a  question 
of  fact  arises,  which,  if  found  in  one  way, 
would  show  a  violation  of  the  statutes  in 
que«^tion  in  some  particular,  the  decision  of 
the  Postmaster  General  that  such  violation 
had  occurred,  based  upon  some  evidence  to 


that  e^ect,  would  be  conclusive  and  final, 
and  not  the  subject  of  review  by  any  court, 
yet  to  that  assumption  must  be  added  the 
statement  that  if  the  evidence  before  the 
Postmaster  General,  in  any  view  of  the  facts, 
failed  to  show  a  violation  of  any  Federal 
law,  the  determination  of  that  official  that 
such  violation  existed  would  not  be  the  de- 
termination of  a  question  of  fact,  but  a  pure 
mistake  of  law  on  his  part,  because  the  facts 
being  conceded,  whether  they  amounted  to  a 
violation  of  the  statutes  would  be  a  legal 
question,  and  not  a  question  of  fact." 


Annotatkm — Ezclution  of  sedituMis  matter  from  die  mails  mider  the 
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As  m&y  be  seen  from  the  opiiuoii  in 
Masses  Pub,  Co.  v.  Patton,  ante,  79, 
the  eburt  below  took  the  view  that  the 
publications  complained  of  did  not  vio- 
late the  statute.  (1917)  244  Fed.  535. 
Pending  the  appeal  a  stay  was  granted 
bv  a  judge  of  the  appellate  court. 
(1917)  —  C.  C.  A.  — ,  245  Fed.  102. 

In  coimnenting  on  Masses  Pub.  Co.  v. 
Patton,  the  Central  L.  J.  vol.  86,  p.  132, 
says,  not  without  pertinence:  "It  would 
seem  quite  a  claim  for  one  having  views 
that  might  be  deemed  opposed  to  the 
policy  of  our  government  in  the  prosecu- 
tion of  the  war  to  claim  that  the  govern- 
ment mnst  aid  him  in  their  dissemina- 
tion." 

In  Jeffersonian  Pub.  Co.  v.  West 
(1917)  245  Fed.  585,  the  court  refused 
to  enjoin  the  postmaster  at  Thomson, 
Georgia  (acting  on  the  order  of  the  Post- 
master General),  from  withdrawing  the 
second-class  mailing  privileges  of  The 
Jeffersonian,  a  newspaper.  The  court 
agreed  with  the  Postmaster  General  that 
the  matter  printed  in  the  publication 
was  unmailable,  as  evincing  a  purpose  on 
the  part  of  the  publisher  to  make  false 
statements  with  intent  to  interfere  with 
"the  oi>eration  and  success  of  the  mili- 
tary or  naval  forces  of  the  United  States, 
to  wilfully  obstruct  the  recruiting  or  en- 
listment service  of  the  United  States,  to 
the  injury  of  the  service,"  etc.  Among 
the  matters  objected  to  were  the  follow- 
ing stiitements:  "Men  conscripted  to 
go  to  Europe  are  virtually  condemned 
to  death  and  everybody  knows  it.  Presi- 
dent Wilson  admitted  as  much  in  his 
Flag  Day  address.  .  .  .  Why  is  your 
boy  condemned  to  die  in  Europe  f  .  .  . 
AVoodrow  Wilson  did  swear  to  support 
the  Constitution.  And  now,  within  six 
months   after   taking   that   solemn   and 

?Tiblie  oath,  the  Congressmen  and  Presi- 
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dent,  who  did  so,  are  treating  the  Consti- 
tution exactly  as  the  Kaiser  treated  the 
Belgium  treaty.  .  .  .  These  are  the 
Representatives  in  Congress,  Lower 
House,  who  confiscated  the  liberty  and 
the  lives  of  your  sons.  ...  I  advise 
.  .  .  the  conscripts  to  await  the  deci- 
sion of  the  United  States  Supreme  Court, 
and  not  to  he  clubbed  by  the  fact  of  con- 
scription into  enlistment.  Once  you  vol- 
unteer and  sign  up^  you  can  be  sent  any- 
where, and  the  law  can't  help  you." 

It  may  be  noted  that  in  United  States 
V.  Pierce  (1917)  245  Fed.  878,  the  court 
overruled  a  demurrer  to  an  indictment 
under  the  Criminal  Code  and  the  Espion- 
age Act  for  conspiracy  in  publishing  a 
pamphlet  or  circular.  After  quoting  at 
length  therefrom,  the  court  characterizes 
soflae  of  the  quotations  as  follows:  "We 
have  here,  not  only  lurid  and  exaggerat- 
ed pictures  of  the  horrors  of  war,  pos- 
sible and  impossible,  but  many  false 
statements  calculated  to  incite  opposi- 
tion to  the  war  and  opposition  to  the 
government,  and  also  calculated  to  inter- 
fere with  the  morale  of  our  armies,  dis- 
courage enlistments,  registration,  and 
willing  service  in  our  armies,  and  en- 
courage desertion.  These  false  state- 
ments are  also  calculated  to  encourage 
our  enemies  and  discourage  and  intimi- 
date our  own  citizens  and  soldiers,  and 
thereby  promote  the  success  of  our 
enemies.  It  is  not  true  that  the  recruit- 
ing officers  will  take  our  sons  of  military 
age  and  'impress  them  into  the  army.' 
It  is  not  true  that  'you  are  being  dragged, 
whipped,  lashed,  hurled  into  it'  (the 
Army  or  the  w^ar).  It  is  not  true  that 
*the  Attorney  General  of  the  United 
States  is  so  busy  sending  to  prison  men 
who  do  not  stand  up  when  the  Star 
Spangled  Banner  is  played  that  he  has 
no  time  to  protect  the  food  supply  from 


00 


ANNOTATION— EXCLUSION  OF  SEDITIOUS  MATTER  FROM  MAILS. 


gamblers/  The  Attorney  General  of  the 
United  States  is  not  doing  anything  of 
the  kind.  It  is  not  true  that  Ve  are 
beholding  the  spectacle  of  whole  nations 
working  as  one  person  for  the  accom- 
plishment of  a  single  end,  namely,  kill- 
ing/ It  is  not  true  that  *now  you  call 
every  person  traitor,  slacker,  pro-enemy 
who  will  not  go  crazy  on  the  subject  of 
killing;  and  you  have  turned  the  whole 
energ>'  of  all  the  nations  of  the  world 
into  the  service  of  their  kings  for  the 
purpose  of  killing,  killing,  killing.'  It  is 
not  true  that  *our  entry  into  it  (this 
war)  was  determined  by  the  certainty 
that  if  the  allies  do  not  win,  J.  P.  Mor- 
gan's loan  to  the  allies  will  be  repudiated 
and  those  American  investors  who  bit  on 
his  promises  would  be  hooked.'  Here  is 
a  plain  assertion  to  every  intelligent 
mind  that  the  declaration  of  war  to 
which  reference  has  been  made  contains 
a  falsehood,  and  that  such  declaration 
was  made  because  of  the  fear  that  the 
allies  might  not  win,  and  that  in  such 


case  J.  P.  Morgan's  loans  to  the  alUes 
would  be  repudiated,  payment  refused, 
and  the  American  investors  would  lose 
their  loans  and  suffer  loss.  In  other 
words,  that  our  entry  into  this  war  with 
Germany  was  determined  upon  by  Con- 
gress to  insure,  if  possible,  the  success 
of  the  allies,  to  the  end  that  they  would 
fulfil  their  contracts  and  pay  the  loans 
made  them  by  individuals  in  the  United 
States.  The  purposes  and  motives  of  our 
President  and  of  Congress  are  impugned 
and  grossly  misrepresented  and  falsified. 
What  reports  or  statements  can  be  more 
or  better  calculated  to  interfere  with  the 
operation  and  success  of  our  military  and 
naval  forces  in  this  war,  or  more  or 
better  calculated  to  promote  the  success 
of  the  enemies  of  the  United  States  t" 

Generally  as  to  power  of  courts  to 
interfere  with  rulings  of  Postoffice  De- 
partment, see  the  note  to  United  States 
ex  rel.  Reinach  v.  Cortelyou,  12  L.R.A. 
(N.S.)  166.  B.  B.  B. 


I/NITED  STATES  CIRCUIT  COURT  OF 
APPEALS,  EIGHTH  CIRCUIT. 

DELLA  THRAILKILL,  Plflf.  in  Err., 

v. 

CROSBYTON-SOUTHPLAINS    RAILROAD 
COMPANY  et  al. 

(246  Fed.  687.) 

Principal  and  aRrent  —  1labllit.T  for  oom^ 
pensation  of  broker*s  agent. 

1.  A  property  owner  who  has  contracted 
with  a  broker  for  a  sale  is  not  liable  for  the 
compensation  of  the  broker's  agent  by  ac- 
cepting the  benefit  of  his  services  without 
knowing  that  he  was  acting  on  behalf  of 
the  owner,  and  not  of  the  broker. 

For  other  cases^  sec   Brokers,  II.   5,  1,  in 
Dig.  1-52  y.  S. 

Contract  -~  signature  by  agent  —  wrong 
designation. 

2.  That  an  agent  uses  the  wrong  term  to 
designate  the  capacity  in  which  he  is  act- 
in,!!  when  executing  a  contract  on  behalf 
of  his  principal  does  not  affect  the  validity 
of  the  contract. 

For  other  cases,  see   Prinripul  and  Agent, 
II.  a,  in  Dig.  l-ii2  .V.  *S. 


Note.  —  Die  implied  power  of  a  railroad 
•company  to  en<;age  in  or  ^ruarantee  an  en- 
terprise other  than  the  transportation  of 
goods  or  passengers  is  treated  in  the  notes 
to  Western  Maryland  R.  Co.  v.  Blue  Ridge 
Hotel  Co.  2  L.R.A.(X.S.)  887.  and  Louis- 
ville Property  Co.  v.  Com.  .^S  L.R.A.(N.S.) 
f*30:  and  see  later  case.  Minnesota,  D.  &  P. 
R.  Co.  V.  Wav,  T..R.A.ltnr>B.  fl2r>. 
L.R.A.1918C.' 


Railroad  -*  corninis.slon  for  selling  land 

—  ultra  vireA. 

3.  A  railroad  company  has,  for  the  pur- 
pose of  increasing  its  business  and  reve- 
nues, the  power  to  pay  a  commisaion  upoh 
the  sale  of  unimproved  lands  of  individuals 
along  its  route  to  other  individuala  who 
will  locate  upon  and  improve  them. 
For  other  cases,  see  CofTtorations,  IV.  d^  1, 

in  Dig.  1-5^  S.  8. 

(Hook,  Circuit  Judge,  dissents.) 
(October  15,  1917.) 

IpRROR  to  the  District  Court  of  the  Unit- 
J  ed  States  for  the  Southern  District  of 
Iowa,  Martin  J.  Wade,  District  Judge,  to 
review  a  judgment  in  favor  of  defendants  in 
an  action  brought  to  recover  commissions 
for  selling  land.  Reversed  as  to  defendant 
railroad.    Affirmed  as  to  other  defendant. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Hook,  Smith,  and  Carland, 
Circuit  Judges. 

Messrs.  Earl  R.  Feri^son  and  C.  R. 
Barnes,  for  plaintiff  in  error: 

The  attorney  general  or  the  government 
is  the  only  proper  party  to  attaclc  the  valid- 
ity of  a  contract  providing  for  the  ownership 
of  real  estate  by  a  railroad  corporation  in 
Texas  outside  of  right  of  way  and  station 
grounds,  on  the  grounds  of  ultra  vires. 

Fritts  V.  Palmer,  132  U.  8.  282,  3.3  L.  ed. 
317,  10  Sup.  Ct.  Rep.  93;  Ray  v.  Foster,  — 
Tex.  Civ.  App.  — ,  53  S.  W.  64;  Buchanan 
V.  Houston  k  T.  C.  R.  Co.  —  Tex.  Civ.  App. 
— ,  180  S.  W.  625 ;  Russell  v.  Texas  A  P.  R. 
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Go.  6B  Tex.  646,  5  S.  W.  686;  Schneider  ▼. 
Sellers,  98  Tex.  380,  84  S.  W.  420;  Texar- 
kana  &  Ft.  S.  R.  Co.  v.  Texas  &  N.  O.  R. 
Co.  28  Tex.  Civ.  App.  551,  67  S.  W.  525; 
Xatoma  Water  &  Min.  Go.  v.  aarkin,  14 
Cal.  552:  Mallett  v.  Simpson,  114  X.  C.  87, 
55  Am.  Rep.  595;  Southern  P.  R.  Co.  t. 
Orton,  6  Sawy.  157,  32  Fed.  457 ;  State  Bd. 
of  Agri.  V.  Citizens'  Street  R.  Co.  47  Ind. 
407,  17  Am.  Rep.  702;  American  Credit  & 
Trust  Co.  V.  Worthington,  191  111.  App.  177. 
It  is  not  ultra  vires  for  a  railroad  corpo- 
ration to  assist  and  join  in  a  collateral  en- 
tiTpriae  which  is  incidental  thereto,  which 
helps  build  up  and  develop  its  property, 
when  the  same  is  not  too  remote  from  its 
corporate  aims  and  objects,  and  the  public 
is  not  prejudiced  thereby. 

Jacksonville,  M.  P.  R.  &  Nav.  Co.  v. 
Hooper,  160  U.  S.  614,  40  L.  ed.  515,  16  Sup. 
Ct.  Rep.  379;  New  York  t.  Interborough 
Rapid  Transit  Co.  63  Misc.  126,  104  N.  Y. 
Supp.  161;  Teele  v.  Rockport  Granite  Co. 
224  Mass.  20,  112  N.  E.  497 :  Beck  v.  Penn- 
sylvania R.  Co.  63  X.  J.  L.  232,  76  Am.  St. 
Rep.  211,  43  Atl.  908,  6  Am.  Neg.  Rep.  601; 
Donald  v.  Chicago.  B.  &  Q.  R.  Co.  93  Iowa, 
284.  33  L.R.A,  492,  61  N.  W.  971;  Burns 
V.  St.  Paul  Citv  R.  Co.  101  Minn.  363,  12 
L.R.A.(X.S.)  757,  112  X.  W.  412;  Indian 
River  8.  B.  Co.  v.  East  Coast  Transp.  Co.  28 
Fla.  387.  29  Am.  St.  Rep.  258,  10  So.  480 y 
Abraham  v.  Oregon  &  C.  R.  Co.  41  Or.  552, 
69  Pac.  653;  Green  Bay  &  M.  R.  Co.  v. 
Union  S.  B.  Co.  107  U.  S.  98,  27  L.  ed.  418, 
2  Sup.  Ct.  Rep.  221;  Ohio  &  M.  R.  Co.  v. 
McCarthy.  96  C.  S.  258,  24  L.  ed.  693; 
Shelby  v.  Chicago  &  E.  I.  R.  Co.  143  III. 
385,  32  X.  E.  438;  Richelieu  Hotel  Co.  v. 
International  Military  Encampment  Co.  140 
111.  248,  33  Am.  St.  Rep.  234,  29  X.  E.  1044; 
Steinway  v.  Steinway  &  Sons,  17  Misc.  43, 
40  X.  Y.  Supp.  718;  State  Bd.  of  Agri.  ▼. 
Citizens*  Street  R.  Co.  47  Ind.  407,  17  Am. 
Rep.  702;  Reese,  Ultra  Vires,  §  14;  Bed- 
ford Belt  Line  R.  Co.  v.  MeDonald,  17  Ind. 
App.  492,  60  Am.  St.  Rep.  172,  46  N.  E. 
1022;  1  Wood,  Railway  Law,  §  169. 

The  corporation  is  estopped  to  deny  a  con- 
tract on  the  grounds  of  ultra  vires,  if  the 
same  has  been  fully  performed  and  benefits 
received  and  retained  by  the  corporation, 
and  such  plea  would  work  an  injustice. 

Ft.  Worth  City  Co.  v.  Smith  Bridge  Co. 
151  r.  S.  294,  38'l.  ed.  167,  14  Sup.  Ct.  Rep. 
339:  Zabriskie  v.  Hevcland,  C.  &  C.  R.  Co. 
23  How.  381,  16  L.  ed.  488;  Chesapeake  k 
0.  R.  Co.  v.  Howard,  178  V.  S.  153,  44  L. 
ed.  1015.  20  Sup.  Ct.  Rep.  880:  Ohio  &  M. 
R.  Co.  v.  McCarthy,  96  V.  R.  258,  24  L.  ed. 
693:  Holt  V.  Winfield  Bank,  25  Fed.  812: 
Camden  &  A.  R.  Co.  v.  May's  Tending  4r  E. 
H.  City  R.  Co.  48  X.  J.  L.*  530,  7  Atl.  523 ; 
Pittsburg.  J.  E.  A  E.  R.  Co.  v.  Altoona  & 
L.R.A.  I918C. 


B.  C.  R.  Co.  196  Pa.  462,  46  Atl.  431 :  Dewey 
V.  Toledo,  A.  A.  &  X.  M.  R.  Co.  91  Mich. 
351,  51  X.  W.  1063;  Lucas  v.  WTiite  Lin© 
Transfer  Co.  70  Iowa,  541,  50  Am.  Rep.  449, 
30  X.  W.  771;  Timm  v.  Grand  Rapids  Brew- 
ing Co.  160  Mich.  371,  27  L.R.A.  (X.S.) 
186,  126  X.  W.  357;  Luce  Furniture  Co.  v. 
Almini  Co.  192  111.  App.  386;  Taylor  Feed 
Pen  Co.  V.  Taylor  Xat.  Bank,  —  Tex.  Civ. 
App.  — ,  181  S.  W.  534;  Xews-Register  Co. 
V.  Rockingham  Pub.  Co.  118  Va.  140,  86 
S.  E.  874;  3  Thomp.  Corp.  2d  ed.  §  287; 
Thomas  v.  West  Jersey  R.  Co.  101  U.  S.  71, 
25  L.  ed.  950;  Chicago  &  A.  R.  Co.  v. 
Derkes,  103  Ind.  520,  3  X.  E.  239;  Church 
T.  Johnson  Bros.  93  Iowa,  544,  61  X.  W.  016. 

A  railroad  company  which,  with  knowl- 
edge and  without  objection,  allows  a  person 
to  rent  an  office  on  its  right  of  way,  and 
put  up  a  sign  styling  it  the  office  of  the 
company,  is  liable  for  the  property  pur- 
chased  by   such   person   in   its  name. 

Florida  Midland  &  G.  R.  Co.  v.  A'arnedoe, 
81  Ga.  175,  7  S.  E.  1^9;  Vermont  State 
Baptist  Convention  v.  Ladd,  58  Yt.  95,  4 
Atl.  634:  Church  v.  Johnson  Bros.  93  Iowa, 
544,  61  X.  W.  916. 

A  corporation  is  liable  for  services  ren- 
dered after  incorporation. 

Weatherford,  M.  W.  &  X.  W.  R.  Co.  t. 
Granger,  86  Tex.  350,  40  Am.  St.  Rep.  837, 
24  S.  W.  795. 

A  real  estate  agent  who,  pursuant  to  cwi- 
tract,  finds  a  purchaser  for  land,  is  entitled 
to  the  stipulated  commission  from  his  prin 
cipal,  though  the  latter  does  not  own  the 
land  himself,  and  the  title  is  in  another's 
name. 

Rounds  V.  Alee.  116  Iowa,  345,  89  N.  W. 
1098;  Church  v.  Johnson  Bros.  03  Iowa,  544, 
61  X.  W.  916. 

Where  parties  or  corporations  knowingly 
permit  persons,  including  agents,  to  work 
for  them,  and  acquiesce  therein  and  accept 
the  fruits  of  their  services  without  any  ex- 
press contract,  such  persons  or  agents  are 
entitled  to  just  compensation  for  such  serv- 
ice rendered,  based  upon  the  reasonable 
value  thereof  in  that  community,  irrespec* 
tive  of  contractual  relation. 

Pullman's  Palace  Car  Co.  v.  Central 
Transp,  Co.  171  U.  S.  138,  43  L.  ed.  108,  18 
Sup.  Ct.  Rep.  808;  Salt  Lake  City  v.  Hoi- 
lister,  118  U.  S.  256,  30  L.  ed.  176,  6  Sup. 
Ct.  Rep.  1055;  Crocker  v.  United  States, 
240  U.  S.  74,  60  L.  ed.  533,  36  Sup.  Ct.  Rep. 
245;   Reese,  Ultra  Vires,  §  74. 

A  defendant  is  liable  under  quantum 
meruit,  though  the  contract  is  void. 

Dreyfuss  v.  Jones,  116  111.  App.  75; 
Leonard  v.  Boyd,  24  Ky.  L.  Rep.  1320,  71 
S.  W.  .508;  Woods  V.  Walsh,  7  X.  D.  376,  75 
X.  W.  767. 
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MeoerSk  X>,  W.  Higbee  and  J.  W.  Bur- 
ton, for  defend«intB  in  error: 

Persons  dealing  with  an  assumed  agent, 
whether  the  assumed  agency  is  a  general  or 
special  one,  are  bound  at  their  peril,  if  they 
would  hold  the  principal,  to  ascertain  not 
only  the  fact  of  the  agency,  but  the  nature 
and  extent  of  the  authority;  and  in  case 
either  is  controverted,  the  burden  of  proof 
is  upon  them  to  establish  it. 

Tompkins  Machinery  &  Implement  Co.  v. 
Peter,  84  Tex.  627,  19  S.  W.  860;  Chaffe 
V.  Stubbs,  37  La,  Ann.  656;  Gore  v.  Canada 
Life  Assur.  Co.  119  Mich.  136,  77  N.  VV.  650; 

I  Mechem,  Agency,  §  750. 

The  defendant  railroad  company  cannot, 
under  its  charter  and  the  laws  governing 
railroads,  enter  into  the  real  estate  broker- 
age business  and  employ  agents  to  sell  land 
not  belonging  to  it.  Such  a  contract  is 
against  public  policy  and  ultra  vires. 

Jacksonville,  M.  P.  R.  &  Nav.  Co.  v. 
Hooper,  160  U.  S.  514,  40  L.  ed.  515,  16 
Sup.  Ct.  Rep.  379;  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.  139  U.  S.  59,  60, 
35  L.  ed.  68,  69,  11  Sup.  a.  Rep.  478^ 
Lyde  v.  Eastern  Bengal  R.  Co.  36  Beav.  10, 
55  Eng.  Reprint,  1069;  Green  Bay  &  M.  R. 
Co.  V.  Union  S.  B.  Co.  107  U.  S.  98,  100,  27 
L.  ed.  413,  414;  Zabriskie  v.  Cleveland,  C. 
&  C.  R.  Co.  23  How.  381,  398,  16  L.  ed.  488, 
497 ;  Salt  Lake  City  v.  Hollister,  118  U.  S. 
256,  263,  30  L.  ed.  176,  178,  6  Sup.  Ct.  Rep. 
1055;  Pearce  v.  Madison  &  I.  R.  Co.  21  How% 
441,  16  L.  ed.  184. 

No  recovery  could  be  had  by  plaintiff  un- 
less it  might  be  on  the  quantum  meruit, 
properly  pleaded  and  proved. 

Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.  139  U.  S.  24,  61,  35  L.  ed.  55,  69, 

II  Sup.  Ct.  Rep.  478;  Pullman's  Palace  Car 
Co.  V.  Central  Transp.  Co.  171  U.  S.  138, 
43  L.  ed.  108,  18  Sup.  Ct.  Rep.  808. 

The  mere  fact  that  one  performing  a  serv- 
ice intended  to  charge  therefor  is  in  itself 
insufficient.  It  must  appear  that,  under 
all  the  facts  and  circumstances,  both  he 
and  the  beneficiary  understood  or  ought  to 
have  understood  that  compensation  was  to 
be  made  for  his  services. 

Wojahn  v.  National  Union  Bank,  144  Wis. 
646,  129  N.  W.  1068;  Harley  v.  United 
States,  198  U.  S.  229,  49  L.  ed.  1029,  25 
Sup.  Ct.  Rep.  634;  2  Elliott,  Contr.  pp. 
608,  609. 

Where  a  contract  is  illegal  or  ultra  vires, 
the  proper  remedy  is  for  tlie  party  aggrieved 
to  disaffirm  the  contract  and  sue  to  recover, 
as  on  a  quantum  meruit,  the  value  of  what 
the  defendant  has  actually  received. 

Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Keokuk 
&  H,  Bridge  Co.  131  U.  S.  371,  33  L.  ed.  157. 
9  Sup.  Ct.  Rep.  770;  Pullman's  Palace  Car 
Co.  v.  Central  Transp.  Co.  supra. 
T.K.A.1918C. 


Smltb,  Circuit  Judge,  delivered  the  opin- 
ion ol  the  court: 

In  July,  1900,  there  was  organi^ied  under 
the  laws  of  Illinois  the  defendant  the  C.  B. 
Live  Stock  Company,  with  its  principal 
place  of  business  at  Chicago,  Illinois.  It 
originally  had  a  capiUl  stock  of  $100,000, 
divided  into  shares  of  $100  each,  held  as 
follows : 

Julian  M.  Bassett   200  shares  $20,000 

L.  A.  Coonley,  ward 150  shares  15,000 

Howard  Coonley  75  shares  7,600 

Avery  Coonley .200  shares  20,000 

Edward  P.  Bailey   100  shares  10,000 

John  Stuart  Coonley  ...  200  shares  20,000 

Sarah   Coonley    76  shares  7,500 

This  company  had  acquired  by  1912  about 
87,000  acres  of  land  in  Crosby  county, 
Texas.  In  the  meantime  railroads  had  been 
built  through  the  region,  but  none  strik- 
ing the  lands  of  the  defendant  the  C.  B. 
Live  Stock  Company.  It  was  about  40  miles 
to  the  nearest  point  on  the  railroad.  Then 
the  owners  of  the  C.  B.  Live  Stock  Company 
decided  to  build  a  railroad.  An  Illinois  cor- 
poration, and  least  of  all  one  organized  to 
engage  in  the  live  stock  business,  could  not 
build  a  railroad  in  Texas,  and  it  was  de- 
cided to  organize  a  new  corporation  for 
that  purpose.  It  was  necessary  for  a  ma- 
jority of  the  directors  of  the  railroad  com- 
pany to  reside  in  Texas,  and  for  the  reasons 
stated  and  to  get  more  capital  five  or  six 
new  stockholders  were  taken  into  the  new 
company,   not   in   the   old.     On   March   28, 

1910,  the  articles  of  incbrporation  of  the 
Crosbyton-Southplaius  Railroad  Company 
were  acknowledged,  and  on  April  2,  1910, 
the  majority  of  the  board  of  directors  made 
affidavit  that  the  capital  stock  had  been 
subscribed  to  an  amount  in  excess  of  $1,000 
per  mile  of  the  proposed  railroad  and  5  per 
cent  thereof  had  been  paid  in  cash.  On 
April  6,  1910,  the  attorney  general  certified 
that  the  articles  were  in  accordance  with 
the  provisions  of  chapter  1,  title  94,  of  the 
Revised  Statutes  of  Texas,  and  not  in  con* 
fiict  with  the  laws  of  the  United  States  or 
the  state  of  Texas.  On  the  same  dav  the 
articles  were  filed  for  record  with  the  secre- 
tary of  state  and  recorded.     On  May   10, 

1911,  the  first  train  was  operated  over  the 
road,  which  extended  from  Spur,  in  Dickens 
county,  across  Crosby  county,  to  Lubbock, 
in  Lubbock  county,  and  it  has  been  continu- 
ously operated  ever  since.  On  May  9,  1912, 
the  C.  B.  Live  Stock  Company  entered  into 
a  contract  with  the  Realty  Realisation  Com- 
pany of  Chicago,  Illinois,  by  whixsh  the 
former  put  all  its  lands  in  the  hands  of  the 
latter  company  for  sale,  agreeing  to  pay  $5 
per  acre  for  the  expense  of  sale,  and  30  per 
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cent  of  the  purchase  money  above  a  stipu- 
lated net  price  as  a  commission  for  making 
the  sale.  The  Crosby ton-Southplains  Town 
Site  Company  and  the  Realty  Realization 
Company  entered  into  a  contract,  adopting 
the  contract  between  the  C.  B.  Live  Stock 
Company  and  the  Realty  Company,  save  a 
change  as  to  the  amount  of  the  commission 
on  the  sale  of  town  lots.  On  the  same  day, 
but  whether  before  or  after  the  two  contracts 
just  referred  to,  does  not  appear,  and  per- 
haps that  is  immaterial,  at  a  special  meet- 
ing of  the  board  of  directors  of  the  Crosby- 
ton-Southplains  Railroad  Company:  ^The 
chairman  stated  to  the  board  that,  on  ac- 
count of  the  vast  unsettled  country  through 
which  the  road  is  operating  and  will  operate 
if  extended,  it  had  become  necessary  to  es- 
tablish an  emigration  department  in  order 
to  get  into  communication  with  settlers, 
emigration  companies,  agents,  and  land- 
owners, and  to  assist  in  advertising  and  set- 
tling farmers  and  others  in  Crosbv  and  ad- 
joining  counties.  He  stated  that,  as  the 
company  had  for  its  object  the  transporta- 
tion of  freight  and  passengers,  it  was  in- 
cumbent upon  the  board  to  do  all  in  its 
power  to  help  create  this  business  in  every 
legitimate  manner,  and  that  he  believed  that 
an  emigration  department  would  greatly  in- 
crease traffic  of  all  kinds  of  the  railroad,  by 
aiding  in  settling  the  country  and  creating 
a  publicity  department,  such  as  is  usual 
with  the  preaent-day  railroad.  Whereupon, 
on  motion  duly  made  and  seconded,  the 
board  did  unanimously  create  and  establish, 
for  this  company  and  for  the  purposes  men- 
tioned by  the  chairman,  an  emigration  de- 
partment, and  appointed  Clinton  S.  Wool- 
folk  general  emigration  agent,  and  did  au- 
thorize the  vice  president-general  manager 
to  pay  said  general  emigration  agent  what- 
ever salary  deemed  necessary  by  said  vice 
president-general  manager;  said  general 
emigration  agent  to  work  under  the  author- 
ity of  the  vice  president-general  manager, 
with  power  to  appoint  special  'emigration 
agents,  under  the  advice  and  with  the  con- 
sent of  the  vice  president-general  manager." 
The  salary  of  Clinton  S.  Woolfolk  as  "gen- 
eral emigration  agent''  was  subsequently 
fixed  at  $1  a  month  and  an  annual  pass  on 
the  railroad.  Numerous  persons  were  ap- 
pointed special  emigratiooi  agents,  as  pro- 
vided for  in  the  action  of  the  board  of  di- 
rectors. Among  these  was  George  W.  But- 
ler, W.  J.  Brunson,  F.  W.  Wilsey,  and  prob- 
ably Fred  H.  Johns.  Their  salary  was  also 
iixed  at  $1  a  month  and  a  pass  over  the 
road.  On  August  24,  1912,  a  contract  was 
entered  into,  signed  by  the  "Land  and 
Colonization  Department,  Crosbyton-South- 
plains  Railroad  Company,  by  George  W. 
Butler,  Land  Commissioner,**  and  the  plain- 
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tiff,  Delia  Thrailkill.  This  contract  recited 
that  the  railroad  controlled  the  sale  of  cer- 
tain lands  in  Crosby  and  Dickens  counties, 
Texas,  and  desired  to  secure  the  services  of 
Mrs.  Thrailkill  in  the  sale  and  disposition 
of  the  same,  and  appointed  and  designated 
her  as  agent  at  Clarinda,  Iowa,  for  the  sale 
of  said  lands.  "The  party  of  the  first  part 
[the  Railroad  Company]  agrees  to  pay  to 
the  party  of  the  second  part  [Mrs.  Thrail- 
kill] as  compensation  for  services  in  the 
premises  a  commission  equaling  $3  per  acre 
up  to  $40  per  acre  and  7^  per  cent  on  land 
above  $40  of  the  purchase  price  at  which 
any  lands  are  sold  by  or  through  the  efforts 
of  such  second  party  at  prices  and  terms 
acceptable  to  said  first  party." 

There  is  no  evidence  that  this  contract 
was  ever  terminated,  but  on  August  24, 
1913,  a  new  and  similar  contract  was  exe- 
cuted in  the  name  of  the  Orchards 
Heights  Development  Company,  the  Crosby- 
ton-Southplains  Railroad  Company,  by  Fred 
H.  Johns,  manager,  and  by  Mrs.  Thrailkill. 
The  plaintiff  went  ahead  and  sold  con- 
siderable quantities  of  the  lands  of  the  C.  B. 
Live  Stock  Company  under  these  contracts, 
and  brought  suit  against  it  and  the  Rail- 
road Company  to  recover  for  the  stipulated 
commissions.  The  case  was  tried  to  a  jury, 
and  at  the  conclusion  of  all  the  evidence  the 
court  said:  "In  the  cause  on  trial  .  .  . 
there  has  been  submitted  to  the  court  in 
the  course  of  the  evening  a  motion  to  direct 
this  jury  to  return  a  verdict  for  the  defend- 
ants, and  that  has  been  fully  argued  by 
counsel  on  both  sides,  and  on  the  submission 
of  the  motion  I  have  deemed  it  my  duty  to 
instruct  you  to  return,  a  verdict  for  botli 
defendants  in  this  case  for  tw^o  reasons, 
along  with  other  reasons:  First,  that  the 
Railroad  Company — ^that  as  to  any  contract 
or  obligation  of  thfe  Railroad  Company — 
made  to  take  care  of  commission  of  agents 
working  for  the  Realization  Company,  that 
the  Railroad  Company  has  no  power  to 
make  such  a  contract,  being  a  public  service 
corporation,  the  rates  b^ing  fixed  by  the  law, 
by  the  Interstate  Commerce  Commission.  It 
has  no  money  except  what  people  pay  for 
transporting  goods  over  the  railroad.  It 
has  only  power  to  use  money  for  legitimate 
railroad  purposes,  and  not  for  speculation 
of  this  kind,  and  any  contract  made  would 
be  absolutely  void,  if  a  contract  was  made. 
As  to  the  Cattle  Company^  I  should  say  that 
the  evidence  here  is  that  the  Realization 
Company  did  sell  this  land  for  them,  and 
that  she,  the  plaintiff,  was  working  for  the 
Realization  Company,  and  of  course  the  Live 
Stock  Company  would  not  be  held  to  pay  the 
agents — the  men  employed  to  sell  the  land 
under  a  contract  by  W'hich  that  agent,  the 
Realization  Company,  agreed  it  would  pay 
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all  the  expense  itself,  any  more  tlian  if 
[you]  hired  a  man  to  sell  your  farm  for 
you,  and  a^eed  to  pay  him  $200,  and  lie 
went  out  and  hired  another  man,  and  agreed 
to  give  him  $50;  you  would  not  be  bound 
to  pay  the  $dO  and  also  the  $200.  So  for 
those  two  reasons  the  motion  is  sustained. 
You  are  directed  to  return  a  verdict  for  the 
defendants,  and  you  may  sigu  this." 

To  this  instruction  the  plaintiff  excepted, 
and,  after  judgment  rendered  upon  a  ver- 
dict returned  in  accordance  with  the  in- 
struction, the  plaintiff  sued  out  this  writ 
of  error. 

Let  us  first  see  if  the  ruling  of  the  dis- 
trict court  is  correct  as  to  the  C.  B.  Live 
Stock  Company.  There  is  no  claim  there 
is  any  express  contract  between  plaintiff 
and  it.  Reliance  is  had  as  against  that 
corporation  upon  the  right  to  recover  under 
a  quantum  meruit.  When,  as  in  this  case, 
the  C.  B.  Live  Stock  Company  had  a  con- 
tract with  the  Realty  Realization  Company 
to  sell  its  lands,  and  there  is  nothing  to  in- 
dicate that  it  knew  that  the  plaintiff  was 
selling  the  lands  in  its  own  behalf,  or  not  as 
a  subagent  of  the  Realty  Realization  Com- 
pany, there  is  nothing  upon  which  an  im- 
plied contract  of  the  C.  B.  Live  Stock  Com- 
pany to  pay  her  can  rest.  The  court  was 
right  in  directing  a  verdict  for  the  C.  B. 
Live  Stock  Company.  Very  different  is  the 
situation  with  reference  to  tlie  Crosbyton- 
South plains  Railroad  Company. 

With  that  corporation  the  plaintiff  had 
what  appeared  to  be  an  express  written  con- 
tract to  pay  her  $3  per  acre  commission 
upon  all  lands  controlled  by  them  sold  by 
her.  Two  questions  naturally  arise :  First, 
did  the  agent  who  signed  her  contract  have 
authority  to  do  so?  Second,  was  said  con- 
tract ultra  virea? 

The  first  contract  in  the  name  of  the 
Railroad  Company  was  signed,  "The  Land 
and  Colqnization  Department,  Crosbyton- 
Southplains  Railroad  Company,  by  George 
W.  Butler,  Land  Commissioner."  This  was 
manifestly  signed  by  the  Railroad  Company, 
by  Butler,  and,  if  he  had  authority  to  make 
the  contract,  the  mere  fact  that  he  signed 
it  "Land  Commissioner,"  in  place  of  "Special 
Emigration  Agent,"  w^ould  not  defeat  a  re- 
covery. It  is  evident  that  the  contract  was 
signed  by  the  company  by  Butler,  and  if 
Butler  had  authority  to  sign  the  contract 
for  the  corporation  it  could  make  no  differ- 
ence if  he  signed  it  "Land  Commissioner," 
in  place  of  "Special  Emigration  Agent." 

We  therefore  turn  to  the  question  whether 
he  had  the  power,  as  special  emigration 
agent,  to  sign  the  contract.  The  chairman 
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of  the  board  of  directors  told  the  board 
that  on  account  of  the  vast  unsettled  coun- 
try through  which  the  railroad  was  operat- 
ing it  became  necessary  to  establish  an  emi- 
gration department  in  order  to  get  into 
communication  with  settlers,  emigration 
companies,  agents,  and  landowners,  and  to 
assist  in  advertising  and  settling  farmers 
and  others  in  Crosby  and  adjoining  coun- 
ties. It  was  accordingly  unanimously  re- 
solved to  establish  for  the  purposes  men- 
tioned by  the  chairman  aji  emigration  de- 
partment, and  Clinton  S.  Woolfolk  was  ap- 
pointed general  emigration  agent,  with 
power  to  appoint  special  emigration  agents 
upon  the  advice  and  with  the  approval  of 
the  vice  president-general  manager.  Under 
the  resolution  Butler  was  appointed  special 
emigration  agent,  and  as  such,  under  the 
title  of  "Land  Commissioner,"  he  signed  the 
contract.  The  words  "Land  Commissioner" 
are  descriptio  personee,  and  the  contract,  if 
signed  in  the  name  of  the  Crosbyton-South- 
plains  Railroad  Company,  by  George  W. 
Butler,  without  more,  would  be  sufficient, 
if  it  appeared  that  George  W.  Butler  was  an 
agent  of  the  Crosbyton-Southplains  Rail- 
road Company,  authorized  to  make  the  con- 
tract. The  creation  of  the  emigration  de- 
partment, to  get  into  communication  with 
settlers  and  to  assist  in  settling  farmers 
and  others  in  Crosby  and  adjoining  coun- 
ties, and  the  appointment  of  Mr.  Butler  as 
special  emigration  agent,  apparently  vested 
in  him  the  authority  to  make  the  contract 
in  question. 

We  come  now  to  the  question  as  to  wheth- 
er said  contract  was  ultra  vires.  There  is 
no  express  prohibition  of  such  a  contract 
by  a  railroad  company  in  the  laws  of  Texas. 
It  is  customary  for  railroad  f^ompanies,  for 
the  purpose  of  developing  freight  and  pas- 
senger business,  to  maintain  immigration 
departments.  No  authority  has  been  called 
to  our  attention  which  prohibits  such  de- 
partments or  the  paying  of  reasonable  com- 
pensation for  securing  settlers.  The  doc- 
trine of  ultra  vires,  whether  invoked  for  or 
against  a  corporation,  is  not  favored  in  the 
law.  San  Antonio  v.  Mehaffy,  96  U.  S.  312, 
316,  24  L.  ed.  816,  817;  Ohio  &  M.  R.  Co. 
v.  McCarthy,  96  U.  S.  258,  267,  24  L.  ed. 
693,  695;  St.  Avit  v.  Kettle  River  Co.  133 
C.  C.  A.  76,  216  Fed.  872. 

Could  the  Railroad  Company  lawfully  con- 
tract to  pay  commissions  upon  the  sale  of 
lands  which  it  did  not  o^^,  but  along  its 
route,  by  individuals  to  other  individuals, 
the  Railroad  Company  being  neither  vendor 
nor  vendee? 

It  seems  to  us  that  this  is  a  question  as  to 
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whether  the  Railroad  Company  has  a  right 
to  advertise  the  lands  along  its  route  to 
bring  settlers;  and,  if  it  can,  why  can  it 
Dot  pay  a  reasonable  sum  to  someone  to 
secure  purchasers  rather  than  to  expend  a 
large  sum  in  advertising  in  the  hope  of 
securing  purchasers?  The  question  must 
ordinarily  be  resolved  into  one  of  whether 
the  contract  is  fair  and  reasonable.  In 
Heinz  v.  National  Bank,  150  C.  C.  A.  592, 
237  Fed.  942,  this  conrt  said:  '*lt  is  ele- 
mentary that  the  corporate  powers  of  a 
national  bank,  as  well  as  of  other  corpora- 
tions, are  of  two  clashes:  (1)  Those  ex- 
pressly granted;  and  (2)  those  impliedly 
granted,  as  reasonably  incident  and  neces- 
sary to  the  carrying  out  of  the  powers  ex- 
pressly granted.  The  former  have  to  do 
largely  with  the  main  business  objects  and 
purpose  of  the  corporation;  the  latter 
largely  with  the  means  and  methods  of  at- 
taining those  objects  and  carrying  out  those 
purposes.  The  former  are  determined  onee 
and  for  all  by  the  language  of  the  charter 
or  the  fundamental  law;  the  latter  may 
change  according  to  time,  place,  and  sur- 
rounding circumstances.  The  test  of  the 
fonner  is  whether  they  are  found  in  the 
words  of  the  charter  or  law ;  the  test  of  the 
latter  is  whether  they  are  fairly  incident 
to  the  former,  and  reasonably  necessary  to 
carrying  them  out.  In  determining  whether 
a  given  aet  is  within  the  former,  the  judg- 
ment and  actions  of  the  directors  and  stock* 
holders  have  no  legal  weight  or  bearing. 
In  determining  whether  a  given  act  is  with- 
in the  latter,  the  judgment  of  the  directors 
and  stockholders,  while  not  conclusive,  is 
entitled  to  consideration.  Morse,  Banks  &, 
Bkg.  §  64;  1  Machen,  Corp.  §§  08,  87-90; 
Thomp.  Corp.  2d  ed.  §§  2100-2129.  In 
Bumes  v.  Burnes,  70  C.  C.  A.  367,  137  Fed. 
781,  this  court  said,  speaking  of  the  im- 
plied powers  of  a  private  corporation: 
•While  the  powers  of  a  corporation  are  limit- 
ed to  those  expressly  granted  and  those  fair- 
ly incidental  thereto,  they  include  the  lat- 
ter as  completely  as  the  former,  and  they 
always  include  the  indispensable  and  the 
suitable  means  to  exercise  the  granted  pow- 
ers.' In  Colorado  Springs  Co.  v.  American 
Pub.  Co.  38  C.  C.  A.  433,  97  Fed.  843,  this 
court  said,  in  speaking  of  the  same  subject: 
To  sustain  an  act  done  by  a  private  corpora* 
tion  as  a  valid  exercise  of  corporate  power, 
it  is  only  necessary,  whore  the  act  is  not 
challenged  by  the  state,  to  show  that  the 
act  In  question  was  not  prohibited  by  the 
company's  charter,  and  that  it  had  a  natural 
and  reasonable  tendency  to  aid  in  the  ac- 
complishment of  one  or  more  of  the  objects 
for  which  the  corporation  was  created.' 
That  the  word  'necessary,'  when  used  in  ref - 
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erence  to  implied  powers,  does  not  mean  in> 
dispensable,  and  is  not  to  be  given  a  narrow, 
restricted  meaning,  it  is  only  necessary  to 
refer  to  M'Culloch  v.  Maryland,  4  Wheat. 
316,  413,  414,  4  L.  ed.  579,  603." 

In  Jacksonville,  M.  P.  R.  dt  Nav.  Co.  v. 
Hooper,  160  U.  S.  514,  40  L.  ed.  515,  16 
Sup.  Ct.  Rep.  379,  the  court  quotes  with  ap- 
proval the  language  of  Lord  Chancellor  Sel- 
borne  in  Atty.  Gen.  v.  Great  Eastern  R.  Co. 
U  R.  5  App.  Gas.  473,  478:  ''This  doctrine 
ought  to  be  reasonably,  and  not  unreason^ 
ably,  understood  and  applied,  and  that  what- 
ever may  fairly  be  regarded  as  incidental 
to,  or  consequential  upon,  those  things  which 
the  legislature  has  authorized,  ought  not, 
unless  expressly  prohibited,  to  be  held,  by 
judicial  construction,  to  be  ultra  vires." 

In  Union  P.  R.  Ca  v.  Chicago,  R.  I.  k  P. 
R.  Co.  163  U.  S.  664,  681,  41  L.  ed.  265, 
271,  16  Sup.  Ct.  Rep.  1180,  the  court  said: 
"But  where  the  subject-matter  of  the  con- 
tract is  not  foreign  to  the  purposes  for 
which  the  corporation  is  created,  a  con- 
tract embracing  *whatever  may  fairly  b(? 
regarded  as  incidental  to.  or  consequential 
upon,  those  things  which  the  legislature  has 
authorized,  ought  not.  unless  expressly  pro- 
hibited, to  be  held  by  judicial  construction 
to  be  ultra  vires.'" 

A  railroad  company  may  enter  into  con- 
tracts not  expressly  nominated  in  its  eluur- 
ter,  if  they  are  reasonably  incidental  to  its 
objects  or  subsidiary  to  its  chief  purposes. 
Whatever  transactions  are  fairly  incidental 
or  auxiliary  to  the  main  business  of  the 
corporation  and  necessary  or  expedient  in 
the  protection,  care,  and  management,  of  its 
property,  may  be  undertaken  by  the  corpo- 
ration and  be  within  the  scope  of  its  corpo- 
rate powers.  Teele  v.  Rockport  Granite  Co. 
I  224  Mass.  20,  112  N.  E.  497. 
i  The  Railroad  Company  ran  for  many 
^  miles  through  the  lands  of  the  C.  B.  Live 
Stock  Company.  It  could  obtain  no  business, 
freight  or  passenger,  through  that  territory, 
except  as  it  derived  it  directly  or  indirectly 
from  the  Live  Stock  Company.  It  was  deep- 
ly interested  from  every  financial  point  in 
having  these  lands  divided  up.  The  commis- 
sions agreed  to  be  paid  were,  as  shown  by 
the  evidence,  very  low  for  that  "region.  We 
are  of  the  opinion  that,  to  secure  the  di- 
viding up  of  these  lands,  one  of  the  in- 
cidental powers  of  the  Railroad  Company 
was  to  agree  to  pay  reasonable  commissions 
for  the  sale  of  these  lands,  and  the  con- 
tract made  in  the  name  of  the  company  by 
Butler  waa  not  ultra  virei. 

It  is  true  the  district  court  treated  this  as 
a  contract  to  take  care  of  commissions  of 
agents  w^orklng  for  the  Realty  Realization 
Company.    This  contract  did  not  so  provide. 
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There  is  no  evidence  that  the  plaintiff  was  in 
these  matters  the  agent  of  the  Realty  Real- 
ization Company. 

Our  conclusion  is  that  the  judgment  must 
be  affirmed  as  to  the  C.  B.  Live  Stock  Com- 
pany and  reversed  as  to  the  Crosbyton- 
Southplains  Railroad  Company,  with  direc- 


tions to  set  aside  the  verdict  as  to  that  cor- 
poration and  grant  a  new  trial. 

Hook,  Circuit  Judge,  dissents. 

Petition    for   rehearing   denied   January 
16,  1018. 


CONNECTICUT  SUPREM£  COURT  OP 

ERRORS. 

JOHN  F.  CRAXEY 
v. 

JOHN  DONOVAN. 
(—  Conn.  — .,  102  Atl.  640.) 

liibel  —  charging  adultery. 

1.  Charging  adultery  is  actionable  per  se. 
For  other  ca^es,  see  Libel  and  Slander,  II.  h, 

in  Dig.  1-62  N,  8. 

Eridenoe  —  speaking  defamatory  words 
—  snfllciency  to  support  recovery. 

2.  The  speaking  of  defamatory  words 
raises  the  presumption  of  falsity  and  ab- 
sence of  legal  excuse  and  will  justify  re- 
covery in  the  absence  of  proof  of  truth  or 
privilege. 

For  other  cases,  see  Evidence,  II.  e,  8,  in 
Dig.  1-62  y.  S. 

Damages  —  publication  of  libel  »  ex- 
emplary. 

3.  Kxemplary  damages  may  be  awarded 
for  the  publication  of  a  libel  with  actual 
malice. 

For  other  cases,  see  Damages,  II,  a,  in  Dig. 
1-52  y.  8. 

Same  —  compensation  for  slander. 

4.  The  dama|;es  for  slander  include  com- 
pensation for  all  injuries  done  to  the  repu- 
tation and  feelings  of  the  person  slandered 
and  for  all  mental  sufferings  which  are  the 
proximate  results  of  the  defamation. 

For  other  cases,  see  Damages,  III.  o,  2,  a, 
in  Dig.  1^2  N.  8. 


Same  —  amount  of  exemplary  damages. 

5.  Exemplary  damages  for  slander  are 
limited  to  the  expenses  of  the  litigation,  less 
taxable  costs. 

For  other  cases,  see  Damages,  IL  a,  in  Dig. 
1-62  X.  8. 

Same  «-  effect  of  malice. 

6.  The  compensatory  damages  for  libel  or 
slander  cannot  be  enhanced  by  proof  of  ac- 
tual malice  beyond  the  actual  increase  of 
injury  because  of  it. 

For  other  eases,  see  Damages,  III.  t,  in  Dig. 
1-^2  N.  8. 

Same  —  fwtore  injury. 

7.  The  damages  for  slander  may  include 
an  allowance  for  future  injury. 

F*or  other  cases,  see  Damages,  III.  h,  in  Dig. 
1-62  y.  8. 

Appeal  «-  Instructions  —  right  to  disre- 
gard testimony. 

8.  Failure  to  limit  the  false  testimony 
which  will  justify  the  discrediting  of  a  wit- 
ness to  that  knowingly  given  is  not  reversi- 
ble error  if  the  jury  \b  told  that  his  testi- 
mony may  be  disregarded  if  the  jury  is 
satisfied  that  he  is  unworthy  of  belief. 
For  other  cases,  see  Appeal  and  Error,  VII. 

m,  4,  a,  (4J,  in  Dig.  1-62  N.  8. 

(Prentice,  Ch.  J.,  and  Beach,  J.,  dissent.) 
(Deceral)er  16,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  New  London 
County  denying  his  motion  to  set  aside  the 
verdict  in  plaintiff's  favor  and  for  a  new 


Note.  —  The  majority  opinion  in  Craney 
V.  Donovan  is  a  very  clear  and  enlighten- 
ing exposition  of  the  relation  of  actual 
malice  to  the  subject  of  damages,  particu- 
larly compensatory  damages  in  actions  for 
libel  or  slander,  and  especially  as  to  the 
possible  effect  of  actual  malice  upon  the 
element  of  damages  which  arises  from  men- 
tal suffering 'and  injury  to  the  feelings.  It 
will  be  observed  that  the  dissenting  opin- 
ion does  not  question  the  correctness  of 
the  principles  formulated  in  the  majority 
opinion,  but  merely  takes  the  view  that  the 
instructions  of  the  trial  court  when  con- 
sidered as  a  whole  were  not  out  of  har- 
mony with  those  principles  and  were  not 
likely  to  have  misled  the  jury.  The  portion 
of  the  charge  of  the  trial  court  which  is 
quoted  in  the  dissenting  opinion  does,  in- 
deed, seem  to  bring  out  very  clearly  the 
point  which  is  made  in  the  majority  opin- 
ion, that  actual  malice  mav.  in  some  in- 
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stances  at  least,  be  properly  considered  in 
determining  the  extent  or  the  mental  suffer- 
ing and  injury  to  the  feelings  which  con- 
stitute an  element  of  compensatory  dam- 
ages. As  pointed  out  in  the  majority  opin- 
ion, however,  there  were  some  parts  of  the 
charge  from  which  the  jury  might  have 
gained  the  impression  tliat  compensatory 
damages  might,  even  independently  of  this 
consideration,  be  enhanced  by  virtue  of  ac- 
tual malice.  In  many  jurisdictions,  of 
course,  the  rule  as  to  exemplary  or  vin- 
dictive damages  in  actions  for  libel  is  much 
more  liberal  than  the  rule  which  prevails 
in  Connecticut;  and  in  such  jurisdictions 
actual  malice  is  an  important  factor  in  de- 
termining the  amount  of  such  damages; 
but,  allowing  for  the  difference  in  rules  as 
to  such  damages,  the  discussion  of  the  sub- 
ject in  the  majority  opinion  is  so  clear  as 
to  amount  almost  to  a  demonstration  of 
its  own  correctness. 


CRANKY  V.  DONOVAN. 


9T 


trial  in  an  action  brought  to  recover  dam- 
ages  for  alleged  slander  and  libel.  Re- 
rersed. 

The  facts  are  stated  in  the  opinion. 

^fessrs.  John  H.  Barnes  and  J.  J.  Des- 
mond, for  appellant: 

In  actions  for  libel  and  slander  in  this 
state  only  compensatory  damages  are  al- 
lowed when  only  general  damages  are 
claimed. 

Hassett  v.  Carroll,  85  Conn.  37,  81  Atl. 
1013,  Ann.  Cas.  1913A,  333. 

Plaintiff,  if  the  verdict  is  in  his  favor,  is 
entitled  to  recover  such  actual  damages  as 
the  jury  may  find  to  be  the  direct  and 
proximate  result  of  the  publication,  but 
not  spi'SuIative  or  remote  damages. 

25  Cyc.  530. 

Where  special  damage  is  not  essential  to 
the  action  it  may  still,  of  course,  he  proved 
at  the  trial  to  aggravate  th«  damages,  if 
it  has  been  properly  pleaded.  The  same  par* 
ticularity  is  required  whether  the  words 
be  actionable  per  se  or  not. 

Odgers,  Libel  &  Slander,  2d  ed.  p.  230. 

When  the  plaintiff  claims  compensation 
for  consequences  of  the  injury  which  he  has 
not  yet  experienced,  he  must  prove  with 
reasonable  certainty  that  such  consequences 
are  to  happen. 

25  Cyc.  535;  Sedgw.  Damages,  Wh  ed. 
§  172. 

The  plaintiff  does  not  Allege  in  his  com- 
plaint that  he  was  damaged  or  injured  in 
hi»  reputation.  His  demand  is  only  for  snch 
damages  as  follow  from  the  uttering  of 
the  false  words  charged  in  the  complaint, 
and  the  damages  are  therefore  compensa^ 
tory  only. 

Hanna  v.  Sweeney,  78  Conn.  493,  4  L.R.A. 
(X.S.)  907,  62  Atl.  785. 

The  court  should  not  refer  to  a  particular 
fact  for  consideration  as  to  the  credibility 
of  a  witness. 

Taylor  v.  State,  60  Tex.  Crira.  Rep.  660, 
100  S.  W.  393 ;  12  Thomp.  Trials,  §§•  2304, 
2421. 

The  judge  ia  at  liberty,  in  the  exercise  of 
a  sound  discretion,  both  in  civil  and  orimi- 
nal  cases,  to  give  to  the  jury  a  caution 
touching  the  credence  to  be  given  to  the 
testimony  of  witnesses  who  have  sworn 
falsely,  in  conformity  with  the  maxin^ 
^Falsus  in  uno,  falsus  in  omnibus.''- 

12  Thomp.  Trials,  §  2423:  State  v.  Mc- 
Devitt,  69  Iowa,  549,  29  N.  W.  459. 

Messrs,  Roderick  M.  Douglass  and 
Joseph  T.  Fanning,  for  appellee: 

Truth  is  always  a  justification  of  the 
spoken  or  written  words,  but  it  must  be 
pleaded  if  the  defendant  would  take  advan- 
tage of  it  in  Tiis  defense. 

Bailey  v.  Hyde,  3  Cortn.  463,  6  Am.  Dec. 
202;  Williams  v.  Miner,  18  C6nn.  484; 
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Swift  V.  Dickerman.  31  Conn.  2»5:  Donaeh- 
ue  V.  Oaffy,  53  Conn.  51,  2  Atl.  397; 
At#ater  v.  Morning  News  Co.  67  Conn.  620, 
34  Atl.  865;  2  Greenl.  Ev.  16th  ed.  pp.  418, 
424,  §§  424,  425. 

No  evidence  was  produced  as  io  plaintiff's 
character. 

Goodno  V.  Hotchkiss,  88  Conn.  666,  92 
Atl.  419;  Swift  v.  Dickerman,  31  Conn. 
293;  Flint  v.  Clark,  13  Conn.  367. 

Repetitions  of  the  slander  showed*  malice 
in  speaking  and  writing  the  words  com* 
plained  of. 

Ward  V.  Dick,  47  Conn.  303,  36  Am.  Rep. 
75;  Austin  v.  Remington,  46  Conn.  116: 
Moffltt  V.  Connecticut  Co.  86  Conn.  631,  86 
Atl.  16. 

If  defendant  had  not  attempted  a  justifi- 
cation by  pleading  the  truth  of  his  state- 
ments, such  statements  would  have  to  be 
considered  false  and  as  being  b^ond  the 
reach  of  any  evidence  intended  to  establish 
their  truth.  If  the  statements  cannot  be 
proved  to  be  true)  then  there  is  nothing  to 
be  done  except  to  take  them  as  being  false, 
and  no  attempt  to  prove  them  true  can  be 
made  unless  the  truth  is  alleged. 

Swift  V.  Dickerman,  31  Conn.  286: 
Donaghue  v.  Gaffy,  53  Conn.  61,  2  Atl.  397. 

The  damages  may  include  compensation 
for  future  injury  from  the  evil  words. 

1  Joyce,  Damages,  §  385;  Jolinson  v.  Con- 
necticiit  Co.  85  Conn.  441,  83  Atl.  530;  26 
Cyc.  535;  18  Am:  ft  Eng.  Enc.  Law,  2d  ed. 
1085. 

Upon  the  question  of -damages,  the  malice 
of  the  defendant  sngge9t«  consideration ^ 
which  could  not  with  propriety  be  over- 
looked in  trying  to  reach  a  jnsft  decision  in 
a  case  of  slander  or  libel. 

Treat  v.  Browning,  4  Oonn.  417,  10  Am. 
Dec.  156:  Flint  v.  Clark,  13  Conn.  861; 
Williams  v.  Miner,  18  Conn.  472;  Wood- 
ruff v.  Richardson,  20  Oorni.  288;  Height 
v.  Hoyt,  50  Conn.  586;  Rogers  v.  Fitzgerald, 
72  Conn.  731,  43  Atl.  551. 

It  was  not  error  to  consider  mental  suf- 
fering and  injury  to  the  feelings  of  the 
plainti^  in  estimating  general  and  compen- 
satory damages. 

18  Am.  &  Eng.  Enc,  Law,  2d  ed.  p.  1083; 
1  Joyce,  Danmges,  §  387;  Seger  v.  Bark- 
hamated,  22  Conn.  298;  Swift  v.  Dicker- 
man*  31  Conn.  294^  Gibney  v.  L^is>  68 
Cpan.  .396,  36  Atl.  799;  Haasett  v.  Carroll, 
86  Conn.  36,  81.  AtL  103.3,  Ann.  Qas.  X9aaA, 
833. 

Wheeler,  J.,  delivered  the  opinion  of  the 
court  ; 

The  cotaiplaibit  charges  in  th^  fir«t  three 
counts  three  separate  sland^s  and  in  tbe 
fourth  count  a  libel.     As  tw'th©  ftrwt,  sec- 
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ond,  and  fourth  counts,  the  defendant  ad* 
luits  the  speaking  and  writing  alleged. 

The  chaxge  in  each  count  is  adultery,  mnd 
Itence  constituteB  words  actionable  in  them- 
selves. 

The  legal  conaequence  of  the  speaking 
of  the  defamatory  words  was  the  creation 
of  a  legal  presumption  that  the  slanders 
were  false,  and  made  without  legal  excuse, 
that  is,  with  malice ;  and  hence  the  plaintiff, 
in  the  absence  of  proof  of  the  trutii  of  the 
charge  or  that  it  was  a  privileged  com- 
munication, would  be  entitled  to  general 
damage. 

As  to  the  libel,  the  defendant  having 
given  proof  of  his  intention,  and  it  not  ap- 
pearing that  the  defendant  was  requested 
in  writing  to  retract  the  charge  and  had 
failed  to  comply,  the  plaintiff  could  not  re- 
cover damages  unless  he  proved  tliat  the 
defendant  published  the  libel  with  actual 
malice;  that  is,  with  malice  in  fact.  Upon 
such  proof,  and  in  the  absence  of  proof  of 
the  truth  of  the  charge,  and  that  it  was  a 
privileged  conununication,  the  plaintiff 
would  be  entitled  to  recover  not  only  his 
actual  or  compensatory  damages,  but  also 
what  we  term  pimitive  or  exemplary  dam- 
ages. The  law  presumes  some  damage  from 
the  use  of  defamatory  words,  and  the  per- 
son slandered  is  entitled  to  recover  dam- 
ages for  all  the  injury  done  his  reputation 
and  his  feelings,  and  for  all  the  mental  suf- 
fering, which  are  the  proximate  result  of 
the  defamation. 

In  addition  to  the  recovery  of  these  gen- 
eral or  compensatory  damages,  if  the  plain- 
tiff prove  that  the  defamatory  words  were 
uttered  with  actual  malice,  he  may  recover 
what  is  termed  in  our  law  punitive  or 
exemplary  or  vindictive  damages, — damages 
by  way  of  punishment, — which  by  our  rule 
are  limited  to  the  expenses  of  the  litigation 
less  the  taxable  costs.  In  fact  and  effect, 
these  damages  also  are  compensatory,  as 
Chief  Justice  Torrance  pointed  out  in  Hanna 
V.  Sweeney,  78  Conn.  492,  4  L.R.A.(N.S.) 
907,  62  Atl.  786. 

The  jury  found  the  issues  for  the  plain- 
tiff, and  the  findings  present  the  case  of 
unfounded  charges  of  adultery  persistently 
made  against  the  plaintiff,  and  with  vindic- 
tive malice.  If  deductions  for  punitive  dam- 
ages of  the  most  generous  estimate  be  made, 
it  would  leave  the  general  or  compensatory 
damages  at  a  very  large  sum.  There  is  no 
claim  of  special  damage,  and  there  are  no 
facts  recited  in  the  findings  which  show 
any  disturbance  of  the  feelings  or  the  mind 
of  the  plaintiff. 

Assuming  the  plaintiff's  character  aa  of 
the  best;,  the  actual  or  compensatory  dam- 
ages for  injury  to  his  reputation  and  feel- 
ings and  for  mental  suffering  were  assessed 
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by  the  jury   at  a  higher  value   than   ai^ 
similar  case  in  our  jurisdiction. 

In  view  of  the  conclusion  we  have  reached 
in  regard  to  the  charge  on  the  subject  of 
damages,,  and  to  the  fact  that  the  evidence 
is  not  a  part  of  the  record,  we  omit  passing 
upcm  the  claim  that  the  damages  are  ex- 
cessive. 

In  diffejent  parts  of  the  charge  the  trial 
court  instructed  the  jury  as  to  the  sub- 
jects of  compensatory  damages  and  exem- 
plary damages  in  accordance  with  our  rule, 
and  substantially  as  stated  in  Haaaett  v. 
Carroll,  85  Conn.  37,  81  AtL  lOU,  Ann. 
Cas.  1913A,  333.  The  trial  court  went  fur- 
ther, and,  among  other  things,  said:  "If 
the  plaintiff  is  not  satisfied  with  such  dam- 
ages (that  is,  actual  or  compensatory  dam- 
ages), then  the  burden  is  on  him  to  prove 
actual  malice,  or  malice  in  fact»  for  the 
purpose  of  .enhancing  or  increasing  the  dam- 
ages." 

Again:  ^'Malice  issued  to  be  the  princi- 
pal ingredient  in  actions  of  slander,  and 
damages  to  a  gieat  extent  depend  upon  ita 
existence  in  fact." 

Again:  ''Actual  malice  may  be  proved,, 
however,  in  such  a  case,  for  the  purpose  of 
enhancing  or  increasing  the  damages,  and 
the  jury  may  consider  all  of  the  evidence  iu 
the  case  in  order  to  determine  whether  there 
was  actual  malice,  to  determine  the  de- 
gree of  malice  which  prompted  the  defend- 
ant's conduct." 

Again :  *'The  absence  of  malice  in  fact  in 
those  cases  where  the  law  presumes  malice 
is  not  a  defense  to  the  action.  However 
honest  may  have  been  the  motive,  if  the 
words  are  in  themselves  slanderous  the  fact 
that  they  were  uttered  without  malice  ia 
never  a  full  defense  to  the  action.  It  ia 
simply  to  be  considered  by  you  upon  the 
question  of  damages.  So  that  if  there  ia 
much  malice  it  is  proper  for  you  to  aaaeaa 
more  damages.  If  there  is  little  or  no 
malice,  the  damages  should  be  only  actual 
or  nominal." 

Again :  *'If  the  jury  find  that  the  defend- 
ant has  in  bad  faith  pleaded  a  justification 
of  the  worda  uttered  and  published  by  him, 
and  if  he  has  attempted  to  support  that 
plea  by  false  testimony  in  court,  it  is  prop- 
er for  the  jury  to  give,  and  it  may  give  at 
its  discretion,  increased  damages  therefor.'^ 

Again:  ''Upon  the  question  of  damages, 
the  malice  of  the  defendant  will  likely  cut 
the  largest  figure  in  your  deliberations.*' 

Again :  "If  you  find  for  the  plaintiff,  the 
damages,  being  almost  entirely  within  your 
judgment,  may  range  anywhere  from  merely 
nominal  to  what  is  sometimes  called  exem- 
plary or  vindictive  damages,  according  to 
the  degree  of  the  malice." 
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And  then  follows  a  correct  statement  of 
our  rule  of  exemplary  damages. 

Two  principles  of  guidance,  it  is  more 
than  likely,  the  jury  obtained  from  these 
instructions:  (1)  The  greater  the  malioe 
the  greater  the  damage;  (2)  tho  amount  of 
the  dami^  is  within  the  discretion  of  the 
jury. 

Neither  is  sound.  They  savor  of  the  com* 
mon-law  rule  of  punitive  damages,  whick 
does  not  prevail  in  this  state.  Compensa- 
tion, not  punishment,  is  the  foundation  of 
oDr  action  of  slander  and  libel.  These  quo- 
tations from  the  charge  sustain  the  defeiid- 
ant's  criticism  that  these  instructions  left 
it  open  to  the  jury  to  aggravate  or  increase 
the  actual  or  compensatory  damages  if  they 
found  the  charges  to  have  been  made  with 
actual  malice.  The  correctness  of  this  in- 
struction is  the  main  ground  of  the  appeal. 
If  the  actual  or  compensatory  damages  can 
be  thus  increased,  it  must  follow  that  their 
absence  would  mitigate  the  actual  damage. 
While  malice  is  said  to  be  a  necessary  in- 
gredient  of  the  action  of  slander  and  libel, 
it  has,  except  In  the  aggravated  cases  of 
actual  malice,  no  significanee  save  to  mark 
the  defamation  as  one  without  legal  excuse. 
It  does  not  lessen  one's  injury  to  know  that 
the  slanderer  did  not  intend  the  injury,  or 
that  he  acted  in  good  faith.  No  amount  of 
proof  that  the  slander  was  without  actual 
malice  will  lessen  the  injury,  and  no  amount 
of  proof  that  it  was  ma.de  with  actual  mal- 
ice can  increase  or  enhance  the  damage 
which  measures  the  reasonable  compensation 
for  the  injury  done.  ''The  time,  place,  man- 
ner, and  other  circumstances  of  the  prepa- 
ration and  publication  of  defamatory 
charges,"  as  well,  as  the  langnage  of  the 
charge,  are  admissible  facts,  tending  to 
prove  the  extent  of  the  injury  to  the  reputa- 
tion and  feelings,  and  tending  to  prove  the 
malice  of  the  charge.  Hassett  v.  Carroll, 
85  Conn.  28,  37,  81  Atl.  1013,  Ann.  Cas. 
1913A,  333. 

The  existence  of  actual  malice  is  one  ef 
the  relevant  and  material  circumstances  in 
an  action  of  slander  or  libel.  It  may  tend 
to  spread  the  charge  of  the  slander  or  libel, 
or  it  may  induce  the  hearers  or  readers  to 
treat  it  more  lightly  than  they  would  an 
utterance  from  a  less  prejudiced  source. 
It  may  be  that  the  reputation  will  not  suffer 
as  much  if  the  hearers  and  readers  know 
the  motive  of  the  charge  to  be  actual  mat- 
lice  as  when  they  believe  the  charge  is 
made  in  good  faith  and  without  malice,  or 
it  may  be  exactly  the  reverse.  Each  ease 
must  be  governed  by  its  own  circumstances 
and  setting.  Further  proof  of  actual  malice 
inay  disclose  the  injury  to  be  greater  in 
consequence  of  the  publication  of  the  eharge 
in  actual  malice,  and  hence  the  compensa- 
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tory  damages '  will  be  greater  because  as- 
sessed in  proportion  to  the  actual  injury. 

The  effect  upon  the  feelings  of  him  against 
whom  the  charge  is  made  may  be  greater 
where  he  knows  and  must  carrv  with  him 
the  knowledge  that  another  entertains  ac- 
tual malice  against  him.  So  his  mental 
suffering  from  the  defamation  may  be  great- 
er from  his  consciousness  of  the  malicious 
motive  behind  the  charge.  And  such  in- 
jury to  hie  feelings  and  his  mental  suffer- 
ing may  arise  whenever  the  knowledge  that 
this  charge  ^as  made  in  actual  malice 
comes  home  to  him.  The  injury  may  be 
increased' by  the  presence  of  actual  malioe, 
and  hence  it  is  said  that  proof  of  actual 
malice  may  aggravate  the  damage.  What 
it  does  is  to  increase  the  injury,  and  the 
damage  which  accrues  is  compensation  for 
the  increased  injury. 

This  is  the  doctrine  of  the  Massachusetts 
court;  damages  allowed  are  compensatory, 
punitive  damages  are  never  allowed.  Faxon 
V.  Jones,  176  Mass.  20(5,  208,  57  N.  K.  ;Jo9.  In 
Burt  V.  Advertiser  Newspaper  Co.  lo4  Mass. 
238,  245,  13  L.Rj^.  97,  28  N.  E.  5,  Judge 
Holmes  summarized  their  rule:  "'The  dam- 
ages recovered  are  measured  in  all  cases  by 
the  injury  caused.  Vindictive  or  punitive 
damages  are  never  allowed  in  this  state. 
Therefore  any  amount  of  malevolence  on 
the  defendant's  part,  in  and  of  itself,  would 
not  enhance  the  amount  the  plaintiff  re- 
covered by  a  penny,  and  reasonable  cause  to 
believe  the  charges,  or  absolute  good  will, 
would  not  cut  it  down.'' 

Idem,  Schattler  v.  Daily  Herald  Co.  162 
Mich.  115,  128,  127  N.  W.  42. 

The  true  rule  is  that  actual  damages 
cannot  be  mitigated  or  enhanced,  but  every 
fact  which  tends  to  show  that  the  injury 
was  less  or  more  than  if  these  facts  did  not 
eidst  ie  admissible,  for  these  show  the  ex- 
tent of  the  actual  injury,  and  that  measr 
ures  the  limit  of  the  compensatory  damages. 

The  terms  ''aggravation''  and  ''mitiga- 
tion" of  damages  are  used  in  the  books  and 
in  our  own  reports  in  connection  with  ac- 
tual damage  or  actual  compensation.  Such 
a  use  of  these  terms  is  confusing.  For  ex- 
ample, it  is  often  said  that  evidence  of  the 
plaintiff's  character  is  admissible  either  in 
aggravation  or  mitigaton  of  the  damages. 
What  is  meant  is  that  the  character  of  the 
plaintiff  is  one  of  the  essential  facts  affect- 
ing the  extent  of  the  injury  done.  If  it  is 
good,  the  damage  is  greater ;  if  bad,  less. 

Our  rule  of  punitive  or  exemplary  dam- 
ages has  been  applied  from  an  early  date 
to  all  tortious  injuries  which  are  wanton 
or  malicious.  Linsley  v.  Bushnell,  15  Conn. 
225,  236,  38  Am.  Dec.  79;  Beecber  v.  Derby 
Bridge  k  Ferry  Co.  24  Conn.  491,  498.  We 
appKed  it  in  aetioDS  of  negligence,  trespass, 
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deceit,  and  assault;  but  perhaps  tlw  first 
instance  in  a  libel  or  slander  action  was  in 
Ward  V.  Dick,  47  Ck)nn.  300,  304,  36  Am. 
Rep.  75.  We  have  not  always  made  the  dis- 
tinction between  compensatory  and  punitive 
damages  with  clearness.  Nor  have  we  at 
all  times  kept  clear  the  limitations  which 
our  rule  places  upon  the  award  of  punitive 
damages.  Thus,  in  Haight  v.  Hoyt,  50  Conn. 
583,  586,  it  is  stated:  "Malice  is  a  prin- 
cipal ingredient  in  the  action  of  slander, 
and  damages  to  a  great  extent  depend  upon 
its  existence  in  fact."  •  And  in  Arnott  v. 
Standard  Asso.  57  Conn.  86,  93,  3  L.R.A. 
69,  17  Atl.  361,  it  is  said:  '^Damages  are 
to  be  graduated  by  the  degree  to  which  the 
motive  is  unjusti^able  and  improper.''  In 
the  first  instance  the  court  was  treating*  of 
punitive  damages,  and  what  was  said  in 
this  connection  shows  that  the  court  had  a 
clear  conception  of  the  distinction  between 
compensatory  and  punitive  damages.  In 
the  second  instance  the  question  of  damages 
formed  no  part  of  the  appeal,  and  whether 
the  remark  is  applicable  to  compensatory 
damage  or  to  punitive  we  cannot  telL  In 
Ward  V.  Dick,  47  Conn.  304,  36  Am.  Rep. 
79,  we  said  proof  of  malice  in  speaking  the 
words  charged  is  admissible,  ''and  may  tend 
indirectly  to  increase  the  damages  for 
speaking  the  slanderous  words  charged  in 
the  declaration  by  showing  the  degree  of 
malice  in  speaking  them.  It  is  a-  circum- 
stance to  be  considered  in  estimating  dam- 
ages for  the  cause  of  action  alleged  in  the 
declaration  and  proved,  but  is  not  'of  itself 
a  cause  for  which  damages  may  be  directly 
assessed  in  that  suit."  This  may  have  re- 
ferred to  punitive  damages,  but  if  not,  it 
does  not  permit  the  aotual  or  compensatory 
damages  to  be  increased.  It  says  that  the 
proof  of  malice  may  indirectly  increase  the 
damages,  and  this  would  be  true  in  case  the 
injury  to  the  feelings  was  augmented  or 
mental  suffering  increased  by  the  igmt  that 
the  charge  was  made  in  actual  malice.  That 
would  be  measuring  the  extent  ot  the  ac- 
tual damage  and  giving  compensation  for  it. 
It  would  not  authorize  an  increaw  .of  the 
compensatory  damages  beyond  the  point  of 
compensation  for  the  injury  done.  Properly 
read,  we  think  that  neither  .Ward  v.  Dick 
nor  any  of  our  decisions  reaches  the  point 
of  saying  that  the  compensatory  damages 
may  be  increased  if  actual  malice  be  found. 
'  Very  genei^ally  the  authorities  hold  that 
good  intention,  good  faith,  and  the  ab- 
sence of  actual  malice  are  not  admissible 
in  mitigation. of  the  actual. or  oompeneatory 
damage.  Taylor  v.  Hearst,  118  Gal.  366, 
50  Pao.  541 ;  Cailalian  v.  Ingram,  122  Mo. 
369,  374,  43  Am.  St.  Rep.  583,  26  S.  W. 
1020;  Young  v.  Fox,  26  App.  Div.  26a,  271, 
49  N.  Y.  Suppu  634;  Reacick  v.  Wiloox,  81 
L.R.A.1918C. 


111.  77,  81;  Garrison  v.  Robinson,  81  N.  J. 
L.  497,  501,  79  Atl.  278;  Candrian  v.  Miller, 
98  Wis.  164,  171,  73  X.  W.  1004;  Clair  v. 
Battle  Creek  Journal  Co.  168  Mich.  467, 
473,  134  X.  W.  443;  Massee  v.  Williams. 
124  C.  C.  A.  492,  207  Fed.  235;  Palmer  v. 
Mahin,  57  C.  C.  A.  41,  120  Fed.  741. 

Some  of  the  authorities  thus  holding  as- 
sert generally  that  actual  malice  has  no 
place  in  a  trial  for  the  actual  or  compen- 
satory damages  and  is  only  important  in 
the  claim  for  punitive  damages.  But  this 
leaves  out  of  consideratum  the  fact  that 
malice  is  one  of  the  circumstances  surround- 
ing the  defamation »  and  all  such  are  neces- 
sary considerations  in  estimating  the  com- 
pensatory damage,  and  may  affect  the  ex- 
tent of  the  mental  suffering  and  injury  to 
the  feelings. 

The  trial  court  did  not  limit  the  estimate 
of  the  compensatory  damages  in  the  case 
of  proof  of  actual  malice.  On  the  contrary, 
it  left  open  to  the  jury  the  extent  of  the 
increase  of  damages  due  to  actual  malice. 
It  made  the  presence  or  absence  of  malice 
the  factor  upon  which  »U  but  nominal  dam- 
ages should  hang.  And  it  left  the  amount 
of  the  damage  to  be  measured  wholly  by 
the  diflcretion'  of  the  jury  if  actual  malice 
was  found.  This  was  erroneous,  and  the 
extraordinary  damages  found  demonstrate 
that  they  accepted  the  instructions  as  con- 
ferring upon  them  a  discretion  without 
limit. 

The  other  exceptions  require  but  brief 
notice.  The  charge  that  the  jury  might  con- 
sider future  damages  as  one  of  the  element-s 
of  recovery  was  correct.  The  damages  were 
to  be  assessed  once  for  ail.  The  court  did 
not  err  in  indirectly  expressing  its  opinion 
in  its  comments  upon  the  evidence.  Nor  were 
the  instructions  so  argumentative  in  char- 
acter as  to  be  erroneous.  The  trial  court 
was  within  our  rule,  so  frequently  an- 
noimced  as  to  forbid  present  repetition. 

Complaint  is  made  of  the  charge:  "But 
if  you  do  find  that  he  wrote  tlxem,  and  haa^ 
testified  here  falsely  about  it,  then  you  are 
at  liberty  to  consider  that  circumstance  in 
weighing  his  other  testimony,  for  it.  is  al- 
ways proper  for  the  jury,  if  they  find  a 
witftess  has  testified  fajsely  in  one  par- 
ticular, to  considier  that  in  deciding  what 
weight  they  will  give  to  his  other  testmony. 
The  doctrine  is  sometimes  referred  to  as 
falsus  in  uuo,  falsus  in  omnibus;  that  ia, 
false  in  one  thing,  false  in  all.  But  it  is 
not  a  principle  of  law  that  if  you, find  a  wit- 
ness false  in  one  particular  that  you  should 
disregard  his  testimony  entirely.  You  may 
do  so  if  you  are  j»atisfied  from  it  that  he 
is  unworthy,  of  belief,  but  it  does  not  fol- 
low that  you  mjist  do  so.'* 
.  It  la  said,  tliat  the  failure  to  state  that 
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the  false  testimony  must  have  been  made 
knowingly,  villuUy,  or  intentionaUy  made 
this  inatroetioa  erroneous.  While  tl^is  ad- 
dition would  have  conformed  the  instruc- 
tion  to  that  usually  given,  it  was  not  essen- 
tial in  view  of  what  the  trial  court  did 
^a,y.  It  said  that  if  the  jury  found  that 
the  defendant  had  "testified  falsely''  in  some 
particular  they  might  "consider  that  in  de- 
termining what  weight  they  will  give  to  his 
other  testimony,"  and  that  they  might  dis- 
regard the  defendant's  testimony  *'if  satis- 
fied from  it  that  he  is  unworthy  of  belief." 
This  latter  phrase  was  the  full  equivalent 
of  the  phrase,  "that  he  had  knowingly  testi- 
fied falsely." 

There  is  error  and  a  new  trial  is  or- 
dered. 

Boratmek  and  Sbumway^  JJ.,  concur. 

•  *  • ' 
Beach,  J.,  dissenting;  '-^•, 

I  dissent  because  the  charge  of  the  court 
on  the  subject  of  damages  appears  to  me  to 
be  correct.  The  court  said,  inter  alia:  "Un- 
der our  law  it  is  not  the  purpose  of  this 
action,  that  is,  an  action  of  libel  and  slan< 
der,  to  punish  the  defendant  for  his  offense, 
but  to  compensate  the  plaintiff  for  his  in- 
juries. .  .  .  If  you  come  to  the  ques- 
tion of  damages,  you  will  give  the  plaintiff 
such  damages  as  in  your  opinion  will  fairly 
compensate  him  for  the  injury  done  to  his 
reputation  by  reason  of  the  defamatory 
words." 

Then,  alter  correctly  pointing  out  the  con- 
siderations which  might  influence  the  jury 
in  estimating  general  compensatory  dam- 
ages, and  repeating  the  rule  that  "if  the 
jury  finds  that  the  statements  were  false 
as  claimed  by  the  plaintiff,  the  plaintiff  is 
entitled  to  such  damages  as  would  be  a 


compensation  lor  the  injury  ^sustained  as 
the  natural  or  probable  consequence  of  the 
slander  or  libel,"  the  court  charged  the  jury 
upon  the  relation  of  actual  malice  to  com- 
pensatory damages,  as  follows:  "When  the 
\v'ord8  uttered  or  published  are  in  them- 
selves actually  libelous  or  slanderous,  the 
mental  suffering  occasioned  by  the  publica- 
tion of  the  defamatory  words  may  be  taken 
into  consideration  by  the  jury  for  the  pur- 
pose of  estimating  general  and  compensa- 
tory damages.  And  it  has  been  held  that, 
because  a  libel  or  slander  involves  an  in- 
jury to  the  feelings  of  the  plaintiff  as  well 
as  to  his  reputation,  his  injury  may  lie 
greater  if  the  defamatory  words  are  uitjriid 
with  express  malice  than  f f  -  tjteW,  is  only 
the  malice  whio{»- -tTieMaw  i^pMes*  from  in- 
tentiont^liy  doi^g  ihVt'  whidi  in  its  natural 
t«njien^  '?s  injurious." 
;  If  was  after  thus  correctly  instructing 
the  jury  on  the  subject  of  general  compen- 
satory damages  that  the  court  told  the  jury 
that  the  damages,  "being  almost  entirely 
within  your  judgment,  may  range  anywhere 
from  merely  nominal  to  what  is  sometimes 
called  exemplary  or  vindictive  damages,  ac- 
cording to  the  degree  of  malice,"  and  then 
properly  instructed  them  that  '^damages  be- 
yond the  actual  compensation  for  the  in- 
jury" were  to  be  limited  to  the  expenses  of 
litigation,  less  taxable  costs. 

When  the  above-quoted  portions  of  the 
charge  are  added  to  the  collection  of  ex- 
cerpts contained  in  the  opinion,  it  seems  co 
me  that  no  logical  basis  is  left  for  the  con- 
clusion that  the  court  did  not  surround  its 
charge  upon  the  subject  of  damages  with 
proper  and  sufficient  limitations. 

Prentice,  Ch.  J.,  concurs. 


KENTUCKY  COURT  OF  APPEALS. 

JOSEPH  SAUNGER,  Appt., 
v. 

FIDELITY  &,  CASUALTY  COMPANY  OF 

NEW  YORK. 

(178  Ky.  369,  198  S.  W.  1163.) 

Insurance  —  loss  of  sight  —  lodgment  of 

embolus. 

Loss  of  the  sig^t  of  an  eye  because  of  the 
lodgment  in  the  artery  of  an  embolus  due  to 
a  bodily  condition,  while  insured  is  under 
strain  in  lifting,  is  not  within  a  policy  in- 
suring  against   loss   by   accident   exclusive 


Note.  — The  question  when  death  or  in- 
jury may  be  deemed  to  have  been  caused  by 
accidental  means  though  the  voluntary  act 
of  the  insured  was  the  prlmarv  cause  thereof 
is  covered  in  the  notes  to  Fidelity  &  C.  Co. 
L.R.A.1918C. 


of  all  other  causes,  although  the  result 
might  not  have  occurred  in  the  absence  of 
the  exertion. 

For  other  cases,  see  Insurance,  VI,  b,  J,  o, 
in  Dig,  1-52  N.  8. 

(December  14,  1917.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Shelby  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  the  amount  allowed  under  an  in- 
surance policy,  for  the  loss  of  an  eye.  Af- 
firmed. 
The  facts  are  stated  in  the  opinion. 


V.  Carroll,  5  L.R«A.(N.S.)  667;  Hutton  v. 
States  Acoi.  Ins.  Co.  Ju.R.A.1915E,  127;  and 
New  Amsterdam  Casualty  Co.  v.  Johnson, 
L.R.A.1916B,  1021;  and  see  the  later  cases 
of  Stone  V.  Fidelity  &  C.  Co.  L.R.A.191GD, 
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Messrs.  Beard  &  Pickett  for  appellant. 
Mr.  Ralph  IV.  Gilbert  for  appellee. 

Miller,  J.,  delivered  the  opinion  of  the 
court : 

The  appellee  company  insured  the  appel- 
lant, Joseph   Salinger,   ^'against  bodily  in- 
jury sustained     .     .     .     through  accidental 
means     .     .     .     and   resulting  directly,   in- 
dependently,   and   e.xclusively   of   all    other 
causes,"  in  total  or  partial  disability.   Salin- 
ger   was    a   merchant   in    Shelbyville,    and, 
while  in  the  act  of  lifting  a  bundle  of  boxes 
-    filled  with  corsets,  and  weighing  about  24 
pounds,  to  a  shelf  somewhat  liigher  than  his 
.  *  head^  he  noticed  that  he  could  not  distinct- 
;     1*7  9*©  the  -nivmbers  upon  the  boxes.    Think- 
*  ^g  t^e  rtTo<[])jhB*waB  with  his  glasses,  Salin- 
ger reinoV€tt,t<^m;foy"Ui#  ^purpose  of  clean- 
ing them,  and  *fotind.thaV  ^^.*h?*<^ -^^  ^'^^ 
sight   of   one   of   his   eves'.  ''He  ^6 •sixty' 
years  old,  was  in  good  health,  and  stifiet'c^ 
wo  pain. 

Salinger  filed  this  action  against  the  com- 
pany to  recover  $2,500,  the  amount  fixed  by 
the  policy  for  the  loss  of  an  eye,  claiming 
tliat  he  had  lost  his  eye  through  accidental 
means  resulting  directly,  independently,  and 
exclusivelv  of  all  other  causes.  The  answer 
traversed  the  petition  and  affirmatively  al- 
leged that  Salinger  was  afflicted  with  em- 
bolus, and  that  said  disease  and  his  bodily 
condition  resulting  therefrom  were  the 
causes  of  the  loss  of  his  eve.  At  the  con- 
elusion  of  all  the  testimony  the  court  per- 
emptorily instructed  the  jury  to  find  for  the 
defendant,  and  Salinger  appealed. 

Four  witnesses  testified,  Salinger  and  Dr. 
Buckner  for  the  plaintifT.  and  Drs.  Heflin 
and  Pfingst  for  the  company.  All  of  these 
physicians  examined  Salinger.  Salinger 
testified  to  the  loss  of  his  eve  in  the  man- 
ner  and  on  the  occasion  above  narrated. 
The  physicians  agreed  that  Salinger  lost 
his  eye  from  embolus,  which  is  the  technical 
name  for  a  floating  clot  in  the  blood  vessels. 
It  caused  the  blindness  of  appellant  by  lodg- 
ing in  the  central  artery  of  liis  eye,  thus  cut- 
ting off  the  blood  supply  and  preventing  cir- 
culation. 

When  asked  if  the  eflfort  which  Salinger 
had  made  in  placing  the  boxes  upon  the 
shelf  could  have  caused  the  loss  of  his  eye, 
Dr.  Buckner  testified  that  it  might  have 
lieen  a  factor  in  bringing  about  the  result; 
that  it  might  not  have  occurred  if  Salinger 
had  not  made  the  e\-ertion,  and  that  Salin- 


ger might  have  lost  his  eye  from  embolus 
If  he  had  not  made  the  exertion.  Upon 
cross-examination  Dr.  Buckner  further 
stated  that  if  it  had  not  been  for  the  exist- 
ence of  this  foreign  substance  in  the  artery, 
causing  embolus,  then  no  manner  of  exer- 
tion or  force  that  Salinger  might  have  em- 
ployed in  putting  the  boxes  on  the  shelf 
would  have  caused  the  loss  of  his  sight, 
and  he  would  not  say  that  the  plaintiff's 
Ices  of  his  sight  was  independent  of  all 
other  causes.  It  was  Dr.  Buckner's  pro- 
fessional opinion  that  the  exertion  upon  the 
part  of  the  plaintiff  had  to  co*operate  with 
his  bodily  condition  in  order  to  cause  the 
loss  of  his  sight,  and  that  Salinger  would 
not  have  lost  his  sight  from  the  effort  he 
made  in  placing  the  boxes,  independently 
of  his  bodilv  condition. 

Dr.  Heflin,  a  physician  of  nineteen  years' 
.iBxp^rience,  testified  that  he  found  Salinger's 
'conoition  was  due  to  embolus  in  the  central 
aftery  of  the  left  eye;  that  his  condition 
would  exist  irrespective  of  any  external 
force  or  violence;  that  his  loss  of  sight  was 
caused  from  the  condition  of  his  body,  and 
not  from  the  exertion  he  had  made,  and 
that  it  would  not  be  possible  for  an  exer- 
tion of  that  kind  to  cause  the  loss  of  an 
eye  independently  of  any  other  cause. 

Dr.  Pfingst,  a  physician  in  active  practice 
for  more  than  twentv-two  vears,  corrobo- 
rated  Dr.  Hefliu.  Indeed,  there  is  prac' 
tically  no  substantial  difference  in  the  testi- 
mony of  Drs.  Buckner,  Heflin,  and  Pfingst 
concerning  the  cause  of  the  plaintiff's  mis- 
fortune; they  substantially  agree  that  it 
was  brought  about  by  his  bodily  condition, 
and  that  it  would  not  have  been  possible 
for  him  to  lose  his  sight  by  the  slight  exer- 
tion he  exercised  independently  of  his  liodily 
infirmitv. 

So  the  question  for  decision  is  reduced  to 
this  proposition.  Does  an  intentional  exer- 
tion concrtiUite  ''acctdental  means"  of  injury 
within  the  provision  of  the  policy?  It  may 
be  treated  as  established  by  the  great  weight 
of  authority  that  an  injury  is  not  produced 
by  accidental  means  within  the  terms  of  an 
accident  insurance  policy,  where  it  is  the 
direct,  though  unexpected,  result  of  an  ordi- 
narv  act  in  which  the  insured  intentionallv 
engages.  Tlie  rule  is  stated  as  follows  in  1 
C.  J.  page  426:  '*If  a  result  is  such  as 
follows  from  ordinary  means,  employed 
voluntarily,  and  in  a  not  unusual  or  un- 


636,  and  Rock  v.  Travelers'  Ins.  Co.  L.R.A. 
1916E,  1106. 

As  to  injury  or  disability  from  strain  as 
within  provision  of  accident  policy  as  to 
external  violent  and  accidental  means,  see 
note  to  Lehman  v.  Great  Western  Accl. 
Asso.  42  L.R.A.  (X.S.)   562. 

L.R.A.irasc. 


As  to  previous  diseased  condition  as  af- 
fecting liability  for  death  or  injury  from 
accident,  see  notes  to  Stanton  v.  Travelers' 
Ins.  Co.  34  L.R.A.<N.S.)  445,  and  Moon  v. 
Order  of  United  Commercial  Travelers,  52 
L.R.A.  (N.S.)   1203. 
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expected  way,  it  cannot  be  called  a  result 
etTected  by  accidental  means/' 

In  Clidero  v.  Scottish  Acci.  Ins.  Co. 
[1892]  19  R.  356,  29  Scot.  L.  R.  303,  Lord 
Adam  said:  ''A  person  may  do  certain  acts, 
the  result  of  which  acts  may  produce  un- 
foreseen consequences,  and  may  produce 
what  is  commonly  called  accidental  death, 
but  the  means  are  exactly  what  the  man  in- 
tended to  use,  and  did  use,  and  was  pre- 
pared to  use.  The  means  were  not  accident- 
al, but  the  result  might  be  accidental.  Now 
if  that  is  so,  where  does  the  question  of 
accident  come  in  here?  There  is  no  evidence 
that  anything  unusual  or  exceptional  oc- 
curred as  to  the  means  or  cause  of  this 
death.  The  man  was  just  doing  what  he 
meant  to  do,  and  apparently  a  most  un- 
fortunate and  unexpected  result  happened, 
—the  man's  death/' 

In  Shanberg  v.  Fidelity  *  C.  Co.  19  L.R.A. 
(N.S.)  1206,  85  C.  C.  A.  343,  158  Fed.  1, 
where  the  policy  insured  against  disability 
or  death,  '"resulting  directly,  and  independ- 
ently of  all  other  causes  from  bodily  in- 
juries  sustained  through  external,  yiolent, 
and  accidental  means,"  it  was  held  that  the 
company  was  not  liable  for  the  death  of 
the  insured  from  a  rupture  of  the  heart,  the 
walls  of  which  had  been  weakened  from 
fatty  degeneration,  the  immediate  inciting 
cause  of  the  rupture  being  either  oyerexer- 
tion  while  assisting  in  carrying  a  heavy 
door,  or  deep  breathing  following  the  exer- 
tion, neither  of  which  was  accidental.  In 
that  case  the  court  said :  *'Had  the  assured, 
while  assisting  in  carrying  the  door,  lost 
his  balance  and  fallen  and  struck  upon  some 
unforeseen  object,  or  slipped  on  the  ice, 
his  death  might  be  said  to  haye  resulted 
from  violent  or  accidental  meaivs,  and,  as- 
suming that  there  was  no  want  of  due  dili- 
gence on  his  part,  would  doubtless  be  cov- 
ered by  the  policy.  But,  from  the  facts  as 
disclosed  by  the  record  in  this  case,  we  do 
not  think  it  can  be  said  that  the  rupture 
of  the  assured'^  heart,  and  which  caused 
his  death,  was  in  any  sense  the  restiK  of 
an  accident.  He  engaged  in  carrying  this 
door  for  his  own  convenience;  he  encoun- 
tered no  obstacle  in  doing  so;  he  accom- 
plished jnst  what  he  Intended  to,  in  the 
way  he  intended  to,  and  in  the  free  exerci^ 
of  his  choice.  No  accident  of  any  kind  in- 
terfered with  his  movements,  or  for  an  in- 
stant relaxed  his  self-control/' 

Again,  in  Schmid  v.  Indiana  TraryeleM' 
Acci.  Asflo.  42  Ind.  A{)p.  493,  85  N.  E.  1032, 
where  tSchmid  was  in  saved  against  injuries 
arising  from  physical  bodily  injury  througfh 
external,  violent,  and  ac<iidentii1  means,  and 
died  as  a  result  of  physical  exertion  and 
the  rarefied  conditions  of  the  atmosphere, 
while  climbing  the  steps  of  a  Colorado  hotel, 
K.R.A.1918C. 


it  was  said  he  died  from  doing  what  he  in- 
tended to  do,  although  the  result  was  not 
anticipated,  and  that  his  death  was  not  the 
result  of  accidental  means. 

Likewise,  in  Rock  v.  Travelers*  Ins.  Co. 
172  Cal.  462,  L.R.A.191dE,  1196,  156  Pac. 
1029,  the  insured  undertook  to  carry  a  heavy 
casket  do\yn  a  flight  of  stairs.  The  exer- 
tion which  he  assumed  was,  however,  be- 
yond his  strength,  and  imposed  on  his  vital 
organs  a  burden  they  could  not  bear.  The 
result  of  his  exertion  was  a  dilation  of  the 
heart,  resulting  in  deatili.  In  carzying  the 
casket  he  did  not  slip  or  stumble,  nor  did 
it  fall  against  him;  his  entire  purpose  was 
carried  out,  in  precisely  the  nmnner  de- 
signed and  intended  by  Rock.  Under  these 
circumstances  it  was  held  that  Rock's  death 
was  not  caused  through  accidental  means. 

Lehman  v.  CJreat  Western  Acci.  Asso.  155 
Iowa,  737,  42  L.R.A.(N.S.)  562,  133  N.  W. 
752,  is  a  well-considered  lease.  There  the 
policy  insured  plaintiff  "against  the  effects 
of  personal  injury  caused  solely  by  exter- 
nal, vioTent,  and  accidental  means,"  and  the 
question  was  whether  disability  from  ap- 
pendicitis caused  by  overexertion  in  bowling 
arose  from  accidental  means  within  the 
terms  of  the  policy.  In  holding  the  plaintiff 
could  not  recover  the  court  said:  "The  act 
of  bowling  in  itself  was  not  an  accidental 
means,  for  it  was  voluntary.  The  act  in 
itself  did  not  cause  the  appendicitis.  There 
is  no  evidence  tending  to  show  that  without 
the  intervening  accidental  result  of  swollen 
and  strained  muscles,  causing  friction  of  the 
appendix  by  their  irregular  action,  the  dis- 
ability complained  of  could  have  resulted. 
The  accidental  means,  therefore,  causing  the 
disability  was  not  the  external  and  violent 
act  of  bowling,  but  the  internal  condition 
of  swollen  and  strained  muscles.  .  .  . 
Finally,  it  is  to  be  borne  in  mind  that  in 
this  ease  there  is  no  evidence  whatever  of 
any  slipping  or  falling,  or  of  any  straining 
of  the'  muscles  other  than  the  intentional 
strain  put  upon  them  in  the  voluntary  and 
intentional  act  of  bowling.  Such  a  strain 
was  not  an  accidental  strain;  and  if  it  pro- 
duced an  unintentioUal  result  and  conse- 
<|uent  injury,  nevertheless  the  resulting  in- 
jury, and  not  the  means  producing  it,  was 
accidental." 

To  the  same  effeot,  see  Appel  v.  ^tna  L. 
Ins.  Co.  86  App.  Div.  8Sv  83  N.  Y.  Supp. 
268,  id.  180  N.  Y.  514,  72  N.  E.  1139. 

After  r<rrl«\vfng  the  cases;  th\e  supreme 
eonrt  of  lovra  in  the  Lehman  Ca-se,  spik- 
ing through  Jud^Je  McClain,  further  said: 
'*In  ali  of  these:  cAsea  w«  have  reco^ized 
the  necessity  of  proximate  connection  be- 
tween some  accidental  means  and  the  in- 
jurious result  complained  of,  and  accord- 
ing to  the  great  weight  of  authority  such 


104 


KENTUCKY  COURT  OF  APPEALS. 


proximate  connection  must  .iippear.  It  is 
not  Bufficient  that  there  be  an  accidental — 
that  is,  an  unaual  and  unanticipated-^re- 
sult.  llie  means  must  be  accidental;  that  is, 
involuntary  and  unintended.  Thus,  in 
United  States  Mut«  Acci.  Aseo.  v.  Barry, 
131  U.  S.  100,  33  li.  ed.  60,  9  Sup.  Ct.  Rep. 
755,  it  was  held  that,  'if  a  result  is  such 
as  follows  from  ordinary  means  voluntarily 
employed,  in  a  not  unusual  or  unexpected 
way,  it  cannot  be  called  a  result  effected  by 
accidental  means;  but  that  if,  in  the  act 
whicli  precedes  the  injury,  something  unfore- 
seen, unexpected,  unusual,  occurs,  which  pro- 
duces the  injury,  then  the  injury  has  result- 
ed through  accidental  mejans;'  and  the  court 
sustained  a  recovery  in  that  case  for  an  in- 
jury following  the  voluntary  jumping  from 
a  platform,  on  the  ground  that  the  evidence 
tended  to  show  some  unforeseen  or  involun- 
tary-movement, turn,  or  strain  of  the  body, 
or  some  unforeseen  circumstance  causing  the 
injured  person  to  alight  in  a  different  posi- 
tion or  way  from  that  which  he  intended  or 
expected.  And  this  case  is  followed,  under 
quite  similar  circumstances  and  reasoning, 
in  Standard  Life  &  Acci.  Ins.  Co.  v. 
Schmaltz,  66  Ark.  688,  53  S.  W.  49,  74  Am. 
St.  Rep.  112,  in  which  our  case  of  Feder  v. 
Iowa  State  Traveling  Men's  Asso.  107  Iowa, 
538,  43  L.R.A.  603,  70  Am.  St.  Rep.  212. 
78  N.  W.  252,  was  distinguished  on  the 
ground  that  no  unusual  or  unexpected  exer- 
tion there  appeared." 

Smouse  v.  Iowa  State  Traveling  Men's 
Asso.  118  Iowa,  436,  92  X.  W.  53;  Cobb  v. 
Preferred  Mut.  Acci.  Asso.  96  Ga,  818,  22 
S.  E.  976;  and  Streeter  v.  Western  U.  Mut. 
Life  &  Acci.  Soc.  65  Mich.  199,  8  Am.  St. 
Rep.  882,  31  N.  W.  779,  are  to  the  same 
effect. 

In  Smith  v.  Travelers'  Ins.  Co.  219  Mass. 
147,  L.R.A.1915B,  872,  106  X.  E.  607,  it 
was  held  that  the  deatli  of  the  insured  from 
spinal  meningitis,  caused  by  the  penetration 
of  streptococcus  germs  into  the  brain  as  a 
result  of  snuffing  through  a  nasal  douche 
too  violently^  was  not  caused  by  accidental 
means,  the  court  saying:  *'The  deceased  did' 
exactly  what  he  intended  to  do.  This  par- 
ticular act  of  inhalation,  though  harder  or 
more  violent  than  usual,  was  not,  so  far  as 
appears,  harder  or  more  violent  than  he 
intended  it  to  be.  There  was  no  shock  or 
surprise  during  the  inhalation  which  made 
him  draw  a  deeper  breath  than  he  intended 
to  draw,  nothing  strange  or  unusual  about 
the  circumstances.  The  external  act  was 
exactly  what  he  designed  it  to  be,  though 
it  produced  some  internal  consequences 
which  he  had  not  foreseen.  Accordingly, 
there  was  no  bodily  injury  effected  through 
a  means  which  was  both  external  and  acci- 
dental. But  it  is  only  for  a  death  resulting 
h.R.A.1918C. 


from  injury  effected  through  such  means 
that  the  defendant  is  made  responsible  by 
the  policy.  It  is  not  sufficient  that  the  death, 
or  the  illness  that  caused  the  death,  may 
have  been  an  accidental  result  of  the  exter- 
nal cause,  but  that  cause  itself  must  have 
been,  not  only  external  and  violent,  but  also 
accidental." 

Many  illustrative  cases  are  collected  in 
Stone  V.  Fidelity  &  C.  Co.  133  Tenn.  672, 
L,R.A.1916D,  536,  182  S.  W.  252,  Ann.  Cas. 
191 7 A,  86,  a  case  strikingly  like  the  case 
at  bar  in  its  controlling  facts.    In  that  caae 
the   policy,   like   the   one   at   bar,    insured 
Stone     "against    bodily    injury     sustabied 
.     .     .     through  accidental  means,  and   re- 
sulting directly,   independently,  and  exclu- 
sively  of   all   other   causes,   in   immediate, 
continuous,    and    total    disability."      Stone 
contracted  a  cold  while  attending  a  football 
game  in  November,  1913,  which  resulted  in 
lumbago.     After  medical  treatment  and  the 
debility    resulting   from   a   purgative,    and 
whUe    lying    in    bed.    Stone    had    a    paper 
brought,  reached  for  it,  and  raised  it  sud- 
denly above  his  head,  when  his  strong  blood 
pressure   caused  a   ruptjure  of  the   retina, 
destroying  the  sight  of  one  eye.     There,  as 
here,  the  loss  of  sight  was  caused  by  a  *'clot 
of  blood  resting  upon  the  nerve  of  the  eye 
or  in  the  retina,"  and  it  was  claimed  that 
the  loss  of  sight  resulted  wholly  from  acci- 
dental means.    It  was  held  that  Stone  could 
not  recover  under  his  policy  because,  while 
the  result  was  not  foreseen^  the  cause  that 
produced   the   result  was  not  an  accident, 
but  an  ordinary  movement  executed  as  in- 
tended.    In  the  course  of  t^e  opinion   the 
court  said:     '*The  general  rule  is  that  an 
injury  is  not  produced  by  accidental  means, 
within  the  meaning  of  this  policy,  where 
the  injuiy  is  the  natural  result  of  an  act 
or  acts  in  which  the  insured  intentionally 
engages.    A  person  may  do  certain  acts  the 
result  of   which   produces   unforeseen   con- 
sequences resulting  in  what  is  termed  an  ac- 
cident;   yet   it  does  not  come   within    the 
terms  of  this  contract.    The  policy  does  not 
insure  against  an  injury  that  may  be  caused 
by  a  voluntary,  natural,  ordinary  movement, 
executed  exactly  as  was  intended.     There- 
fore, to  determine  the  matter,  we  look,  not 
to  the  result  merely,  but  to  the  means  pro- 
ducing the  result.    It  is  not  sufficient  that 
the  injury  be  unusual  and  unexpected,  but 
the  cause  itself  must  have  been  unexpected 
and  accidental.     Re  Scarr  [1905]   1  K.  B. 
387,  2  B.  R.  C.  358,  92  L.  T.  N.  S.  128,  21 
Times  L.  R.  173,  74  L.  J.  K.  B.  N.  S.  237, 
1  Ann.  Cas.  787;  Clidero  v.  Scottish  AccL 
Ins.  Co.   [1892]   19  R.  355,  29  Scot  L.   R 
303;    Smith  v.  Travelers'   Ins.   Co.   supra; 
Feder  v.  Iowa  State  Traveling  Men's  Aa«o. 
107  Iowa,  538,  43  L.R.A.  693,   70  Am.    St 


SALINGER  V.  FIDELfTY  &  CASUALTY  CO. 


105 


Rep.  212,  78  N.  W.  252;  Shanberg  v.  Fidel- 
ity Co.  (C.  C.)  143  Fed.  651,  affirmed  in 
19  L..R.A.(N.8.)  1206,  85  C.  C.  A.  343,  158 
Fed.  1;  Lehman  v.  Great  Western  Acci. 
Asso.  156  Iowa,  737,  42  L.R.A.(N.S.)  563, 
133  N.  W.  752;  Smoiiae  v.  Iowa  State  Trav- 
eling Men's  Asso.  supra ;  McCarthy  v.  Trav- 
elers' Ins.  Co.  8  Biss.  362,  Fed.  Cas.  No. 
8,682;  Kiskern  v.  United  Brotherhood,  C. 
J.  93  App.  Div.  364,  87  N.  Y.  Supp.  640; 
Hastings  v.  Travelers'  Ins.  Co.  (C.  C.)  190 
Fed.  258;  Cobb  v.  Preferred  Mut.  Acci.  Asso. 
96  Ga.  818,  22  S.  E.  976;  Travelers'  Ins.  Co. 
V.  Selden,  24  C.  C.  A.  92,  42  U.  S.  App. 
253,  78  Fed.  285 ;  Southard  v.  Railway  Pass. 
Assnr.  Co.  34  Conn.  576,  Fed.  Cas.  No. 
13,182.  Attention  is  especially  directed  to 
the  very  excellent  notes  on  the  subject  in 
42  L.R.A.(N.S.)  563,  and  1  Ann.  Cas.  787. 
These  notes  illustrate  the  subject  by  state- 
ments of  the  facts.    In  the  fore^lng  cases 


no  liability  was  found,  because  the  injury 
was  not  produced  by  accidental  means." 

The  note  to  the  above  case  in  Ann.  Cas. 
191 7 A,  page  88,  contains  a  collection  of  the 
cases  upon  the  subject.  See  also  annotation 
in  2  B.  R.  C.  367. 

As  above  stated,  there  is  no  real  contra- 
diction in  the  testimony  in  thi»  case  as  to 
what  caused  the  loss  of  plaintitf's  eye,  the 
three  physicians  agreeing  that  Salinger 
would  not  have  lost  his  /ugbt  in  the  absence 
of  lua  bodily  coQditi<m  caused. by  the  clot 
im  tlie  Uopd  veaeels.  Consequently,  under 
the  rule  aiiove  anuounced,  his  injury  was 
not  caused  by  accidental  means  within  the 
terms  of  th*  policy. 

In  peremptorily  iDstructing  the  jury  to 
find  for  the  defendant  the  Circuit  (>>urt 
ruled  correcthr. 

Judgment  affirmed. 
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LANDESMAN-HIRSCHHEIMER    COM- 
PANY, Appt., 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD 

COMPANY. 

(—  Ky.  — ,  199  S.  W.  1050.) 

• 

Carrier  —  baggage  —  sample  trunks. 

1.  A  carrier  which,  in  accordance  with 
custom,  knowingly  accepts  and  checks  as 
baggage  a  drummer's  sample  trunks,  is  lia- 
ble for  their  loss  to  the  same  extent  aa  if 
tkey  contained  persona)  iMiggage. 

For  other  caset,  aee  Carrierg,  IL  o,  tn  JHff. 
1-6B  N.  8. 

Same  —  abaenoe  of  notice  of  oomeula  — 
effect. 

2.  A  carrier  is  not  liable  for  loss  of  a 
drummer's  sample  trunk  accepted  as  bag- 
gage without  notice  of  the  character  of  its 
contenta. 

For  other  eaeee^  tee  OwrierSy  IL  6,  iH  Dig. 
l-5i  N.  8, 

(January  18,  1918.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Common  Pleas  Branch,  Third  Divi- 
«ion,  of  the  Circuit  Court  for  Jefferson 
County,  sustaining  a  demurrer  to  the 
amended  petition  and  dtsmi&(8ing  an  action 
brought  to  recover  damages  for  the  lost  of 
a  trunk  of  samples,  alleged  to  have  been 
caused  by  defendant's  negligence.  Reversed* 
The  facts  are  stated  in  the  opinion. 

^^— ^^^pi^    ■   1 1  ^  ■  »m    a      m  ■       I       ■        Mi^.  ■  ■  ■■■!■■  II 

Note.  —  Aa  to  liability  of  carrier  for  loss 
of  drummer's  baggage,  see  annotation  fol- 
lowing this  case,  post,  108. 
L.R.A.1918C. 


Mr.  O.  H.  Harrison,  for  appellant: 

The  delivery  of  baggage  of  a  passenger  to 
a  railroad  is  a  bailment  for  hire,  and  the 
oarrier  is  responsible  for  ordinary  negli- 
gence, and  unquestionably  liable  for  gross 
negligence. 

Louisville  &  N.  B.  Co.  v.  Miller,  166  Ky. 
680,  60  L.R.A.(N.S.)  81d,  162  S.  W.  73. 

It  is  now  the  custom  of  the  railroads  to 
receive  sample  trunks  of  the  commercial 
traveler  exactly  on  the  same  terms,  condi- 
tions, and  charges  aa  personal  baggage,  and 
for  this  reason  they  are  responsible  to  the 
same  extent  in  each  case;  and  especially  is 
this  tbe  case  when  they  have  knowledge  of 
the  contents  of  the  trunks. 

Trimble  v.  New  York  C.  &  H.  R.  R. 
Co.  162  X.  Y.  84,  48  L,.R.A.  115,  56  N. 
£.  532;  New  Orleans  &  N.  £.  B.  Co.  v. 
Shackelford,  87  Miss.  610,  4  L.R.A.(N.S.) 
1035.  U2  Am.  St.  Rep.  461,  40  So.  427, 
6  Ann.  Cas.  826;  Texas  &  P.  R,  Co.  v. 
Capps,  2  Tex.  App.  Civ.  Cas,  (Willson) 
35;  Saleeby  v.  Central  R.  Co.  99  App.  Div. 
163,  90  X.  Y.  Supp.  1042;  Ft.  Worth  &  R. 
G.  R.  Co.  V.  I.  B.  Rosenthal  Millinery  Co. 
—  Tex.  App.  Div.  — ,  29  S.  W.  196;  Berg- 
strom  r.  Chicago,  R.  I.  &  P.  R.  Co.  134  Iowa, 
223,  10  L.R.A.(N.S.)  1119,  111  N.  W.  818, 
18  Ann.  Cas.  239;  6  Cyc.  667,  668^,  Louis- 
ville, C.  &  L.  R.  Co.  V.  Switzerland  Mi^rine 
IhB.  Co.  131  tJ.  S.  440,  33  I/,  ed.  204,  9  Sup. 
Ct.  Rep.  800. 

Meters.  B.  D.  WarflHd-  and  Hefni  A 
Hehii,  for  appellee: 

Plaintiff,  without  giving  tootftje  to  defend- 
ant of  the  contents  of  his  trunk,  which  was 
merchandise,  cheeked  the  trunk  as  ba^^gage, 
which  was  equivalent  to  a  representation  by 
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the  passenger  that  the  trunk  belonged  to 
him  and  contained  only  such  articles  as  are 
properly  classed  as  personal  baggage. 

Humphreys  v.  Perry,  148  U.  S.  627,  37 
L.  ed.  387,  13  Sup.  Ct.  Rep.  711;  Illinois  C. 
R.  Co.  V.  Matthews,  114  Ky.  973,  60  L.R.A. 
846,  102  Am.  St.  Rep.  316,  72  S.  W.  302; 
Haines  v.  Chicago,  St.  P.  M.  &  0.  R.  Co. 
29  Minn.  160,  43  Am.  Rep.  199,  12  N.  W. 
447;  Michigan  C.  R.  Co.  v.  Garrow,  73  111. 
348,  24  Am.   Rep.  248. 

A  carrier  of  passengers  is  not  responsible 
for  the  loss  of  a  trunk  containing  drummer's 
samples  when  it  accepts  them  for  transpor- 
tation as  baggage,  without  knowledge  of 
their  character. 

Chesapeake  k  0.  R.  Co.  ▼.  Hall,  136  Ky. 
379,  124  S.  W.  372,  Ann.  Cas.  1912A,  364; 
Humphreys  v.  Perry,  148  U.  S.  627,  647,  37 
L.  ed.  687,  695,  13  Sup.  Ct.  Rep.  711 ;  Cahill 
V.  London  &  X.  W.  R.  Co.  10  C.  B»  N.  S. 
154,  142  Eng.  Reprint,  409,  30  L.  J.  C.  P. 
N.  S.  289,  7  Jur.  N.  S.  1164,  4  L.  T.  X.  S. 
246,  9  Week.  Rep.  653,  affirmed  in  13  C.  B. 
X.  S.  818,  143  Eng.  Reprint,  322,  31  L.  J. 
C.  P.  X.  S.  271,  8  Jur.  X.  S.  1063,  10  Week. 
Rep.  321;  Louisville,  C.  &  L.  R.  Co.  v. 
Switzerland  Marine  Ins.  Co.  131  U.  S.  440,  33 
L.  ed.  204,  0  Sup.  Ct.  Rep.  800:  T>ake  Shore 
&  M.  8.  R.  Co.  V.  Hochstim,  67  111.  App. 
514;  Michigan  C.  R.  Co.  v.  Garrow,  73  111. 
348,  24  Am.  Rep.  248;  Southern  Kansas  R. 
Co.  V.  Clark,  52  Kan.  308.  34  Pac.  1054; 
Missouri  P.  R.  Co.  v.  Liveright,  7  Kan.  .A.pp. 
772,  63  Pac.  763;  Illinois  C.  R.  Co.  v.  Mat- 
thews, 114  Ky.  973,  60  L.R.A.  846,  102  Am. 
St.  Rep.  816,  72  S.  W.  302;  Stimson  v.  Con- 
necticut River  R.  Co.  98  Mass.  83,  93  Am. 
Dec.  140;  Ailing  v.  Boston  &  A.  R.  Co.  126 
Mass.  121,  30  Am.  Rep.  667 ;  Amory  v.  Wa- 
bash R.  Co.  130  Mich.  404,  90  X.  W.  22, 
12  Am.  Xeg.  Rep.  61;  McKibbin  v.  Great 
Xorthem  R.  Co.  78  Minn.  232,  80  X.  W. 
10r»2,  7  Am.  Xeg.  Rep.  80;  Rider  v.  Wabash, 
St.  L.  &  P.  R.  Co.  14  Mo.  App.  529;  Rossier 
V.  Wabash  R.  Co.  115  Mo.  App.  515,  91  S.  W. 
1018;  Hawkins  v.  Hoffman,  6  Hill,  586,  41 
Am.  Dec.  767;  Gurney  v.  Grand  Trunk  R. 
Co.  59  Hun,  625,  37  X.  Y.  S.  R.  155,  14 
X.  Y.  Supp.  321,  affirmed  in  138  X.  Y.  638, 
34  N.  E.  512;  Saleeby  v.  Central  R.  Co.  99 
App.  Div.  163,  90  X.  Y.  Supp.  1042,  affirmed 
in  184  X.  Y.  697,  77  X.  E.  1196;  Stoneman 
V.  Erie  R.  Co.  62  X.  Y.  429:  Charlotte  Trou- 
ser  Co.  v.  Seaboard  Air  Line  R.  Co.  139  X, 
C.  382,  51  S.  E.  973 ;  Toledo  &  O.  C.  R.  Co.  v. 
Bowler  A  B.  Co.  63  Ohio  St.  274,  68  N.  E. 
813,  9  Am.  Xeg.  Bap.  166;  Pennqrlvaaia^  Co. 
V.  Miller,  36  Ohio  St.  641,  36  Am.  Rep.  620; 
Greenwich  Ina.  Co.  v.  Memphis  &  C  Packet 
Co.  4  Ohio  S.  &  C.  P.  Dec.  405;  Texas  &  P. 
R,  Co.  V.  Capps,  2  Tex.  App.  Civ.  Cas.  ( Will- 
son)  36;  Hoeger  v.  Chicago,  M.  &  St.  P.  R. 
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Ca  63  Wis.  100,  63  Am.  Rep.  271,  23  X.  £. 
435. 

If  a  carrier  has  no  notice  of  the  contents 
of  a  trunk,  which  are  other  than  baggage,  it 
is  not  liable  even  *'for  its  negligence,  or 
other  cause." 

Chesapeake  k  O.  R.  Co.  v.  Hall,  136  Ky. 
379,  124  S.  W.  372,  Ann.  Cas.  1912A,  364. 

The  presentation  of  a  trunk  to  the  bag- 
gage agent  as  containing  personal  baggage, 
which  in  fact  contains  merchandise  samples, 
precludes  recovery  for  the  loss  of  such  con- 
tents of  the  trunk. 

Ibid.;  Humphreys  v.  Perry,  148  U.  S.  627, 
37  L.  ed.  687,  13  Sup.  Ct.  Rep.  711 ;  Belfast 
&  B.  R,  Co,  V.  Keys,  9  H.  L.  Cas.  556,  11 
Eng.  Reprint,  846,  8  Jur.  X.  S.  367,  4  L.  T. 
X.  S.  841,  9  Week.  Rep.  793;  Cahill  v. 
London  &  X.  W.  R.  Co.  13  C.  B.  X.  S.  818, 
143  Eng.  Reprint,  322,  31  L.  J.  C.  P.  X.  S. 
271,  8  Jur.  X,  S.  1063,  10  Week.  Rep.  321; 
Illinois  C.  R.  Co.  v.  Matthews,  114  Ky.  973, 
60  L.R.A.  846,  102  Am.  St.  Rep.  316,  72 
S.  W.  302 ;  Collins  v.  Boston  &  M.  R.  Co.  10 
Cush.  506;  Kansas  City.  P.  &  G.  R.  Co.  v. 
State,  65  Ark.  363,  41  L.R.A.  333,  67  Am. 
St.  Rep.  933,  46  S.  W.  421;  Ailing  v.  Boston 
&  A.  R.  Co.  126  Mass.  121.  30  Am.  Rep.  667; 
Mississippi  C.  R.  Co.  v.  Kennedy,  41  Miss. 
671;  Macrow  v.  Great  Western  R.  Co.  L.  R. 
6  Q.  B.  612,  40  L.  J.  Q.  B.  X.  S.  300,  24 
L.  T.  X.  S.  618,  19  Week.  Rep.  873;  Haw- 
kins V.  Hoffman,  6  Hill,  586,  41  Am.  Dec. 
767;  Hutchings  v.  Western  &  A.  R.  Co.  25 
Ga.  61,  71  Am.  Dec.  156;  Texas  &  P.  R.  Co. 
V.  Capps,  2  Tex.  App.  Civ.  Cas.  (Willson) 
35;  Michigan  C.  R.  Co.  v.  Garrow,  73  111. 
348,  24  Am.  Rep.  248;  Strouss  v.  Wabash, 
St.  L.  &  P.  R.  Co.  17  Fed.  209;  Pennsylvania 
Co.  V.  Miller,  36  Ohio  St.  541,  35  Am. 
Rep.  620;  Southern  Kansas  R.  Co.  v.  Clark, 
52  Kan.  398,  34  Pac.  1054;  Hutchinson, 
Carr.  §§  679,  686;  Thomp.  Carr.  p.  510; 
Haines  v.  Chica^,  St.  P.  M.  &  O.  R.  Co. 
29  Minn.  160,  43  Am.  Rep.  199,  12  X.  W. 
447;  Blumantle  v.  Fitchburg  R.  Co.  127 
Mass.  322,  34  Am.  Rep.  376;  Chicago,  R.  I. 
&  P.  R.  Co.  V.  Collins,  66  III.  212;  Moore, 
Carr.  p.  707;  Brick  v.  Atlantic  Coast  Line 
R.  Co.  145  X.  C.  203,  122  Am.  St.  Rep.  440, 
58  S.  E.  1073,  13  Ann.  Cas.  328. 

If  the  trunk  contains  anything  other  than 
personal  baggage,  and  the  owner  does  not 
expressly  so  state  to  the  agent,  or  obtain  a 
special  contract  for  such  transportation,  tlie 
carrier  is  not*  presumed  to  know  the  con- 
tents which  are  not  disclosed,  and  it  is  a 
fraud,  or  unfair  inducement,  which  will 
exempt  the  carrier  from  all  responsibility 
under  the  contract. 

Humphreys  v.  Perry,  148  U.  S.  627,  37 
L.  ed.  587,  13  Sup.  Ct.  Rep.  til;  Story, 
Baihn.  9th  ed.  §  566;   Illinois  C.  R.  Co.  v. 
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Matthews,  134  Ky.  973,  60  L.R.A.  846,  102 
Am.  St.  Rep.  316,  72  8.  W.  302. 

Sampsoii,  J.,  delivered  the  opinion  of  the 

court: 

A  drummer  carrying  a  trunk  of  samples 
bought  of  the  appellee,  Louisville  k  Nash- 
ville Railroad  Company,  a  tieket  from  Madi- 
donville,  Kentucky,  to  Hopkinsville,  Ken- 
tucky, and  caused  his  trunk  of  samples  to 
be  checked  as  baggage.  On  arrival  at  Hop- 
kinsville he  presented  his  check  and  request- 
ed the  trunk  of  samples,  and  it  was  die* 
cm^red  that  the  railroad  company  had 
negligently  delivered  the  trunk  with  its  con- 
tents to  some  third  person  without  a  check. 
Thereupon  the  wholesale  company  for  whom 
the  drummer  was  the  salesman  instituted 
this  action  against  the  railroad  company, 
averring  ownership  of  the  samples,  of  the 
value  of  $586.50,  and  the  trunk,  of  the  value 
of  $20,  and  that  it  was  paying  the  expenses 
of  its  traveling  salesman,  and  the  same 
amounted  to  at  least  $50,  and  that  it  lost 
business  on  account  of  the  railroad  com- 
pany's failure  to  deliver  the  trunks,  from 
which  it  would  have  realized  a  profit  of 
$500. 

The  railroad  company  denies  its  responsi- 
bility, because,  it  asserts,  a  passenger  may 
only  carry  as  baggage  such  articles  as  he 
requires  for  his  personal  use  and  conven- 
ience in  the  nature  of  wearing  apparel  and 
guch  other  articles  as  may  not  unreasonably 
be  designed  for  his  pleasure,  business,  or 
convenience  on  a  journey  which  he  is  prose- 
cuting, and  that  merchandise  or  drummers' 
bamples  cannot  be  included. 

Upon  motion  several  paragraphs  were 
stricken  from  plaintiffs'  petition,  and  a  de- 
murrer sustained  to  the  remainder  thereof, 
with  leave  to  amend.  Amendment  was  filed, 
and  a  demurrer  against  sustained,  and, 
plaintiff  declining  to  plead  further,  the  ac- 
tion was  dismissed. 

The  petition  as  amended,  omitting  the 
formal  parts  showing  the  right  of  plaintiff 
to  sue,  the  value  of  the  trunk  and  contents, 
and  the  capacity  of  the  defendant  railroad 
company  to  sue  and  be  sued,  and  prayer 
for  relief,  avers  that  it  was  a  universal 
cugtom  of  the  defendant  railroad  com- 
pany, a  common  carrier,  at  the  time  of 
the  checking  of  the  trunk  in  question,  to 
receive  and  check  trunks  containing  mer- 
chandising samples  upon  exactly  the  same 
terms  and  conditions  as  the  personal  bag- 
;rage  of  the  traveling  public,  and  that  the 
trunk  of  the  plaintiff,  when  delivered  at 
the  depot  in  Madisonville  and  offered  to  the 
depot  agent  to  be  checked,  was  in  appear* 
ance  one  employed  to  carry  drummer r'  sam- 
ples, and  not  personal  baggage,  and  that  the  i 
agent  then  knew  that  said  trunk  contained 
L.R.A.1918C. 


merchandise  samples,  and  not  personal  bag- 
gage, at  the  time  same  was  received  and 
checked  to  be  carried  frcmi  Madisonville  to 
Hopkinsville;  that  thereafter  the  defendant 
company,  by  its  gross  negligence  and  by  and 
through  the  gross  negligence  of  its  depot 
agent  at  Hopkinsville,  delivered  said  trunk 
and  its  contents  to  some  third  person  with- 
out demanding  or  receiving  from  said  third 
person  a  check  or  receipt  for  the  same,  and 
that  to  so  deliver  a  trunk  bearing  a  check 
was  grofls  negligence  for  which  the  company 
was  responsible. 

"Saggitge"  is  d^ned  to  be  the  necessary 
appendages  of  a  traveler, — ^personal  apparel, 
and  such  effects  as  a  passenger  requires  for 
his  personal  use  and  convenience  in  the 
prosecution  of  a  journey.  As  an  incident 
to  the  passenger's  contract  for  transporta- 
tion the  carrier  transports  a  certain  rea- 
sonable amount  of  baggage.  It  is  a  part  of 
the  contract  as  much  as  the  transportation 
of  the  person.  It  is,  however,  sometimes  in- 
correctly referred  to  as  free  baggage.  In 
the  case  of  Illinois  C.  R.  Co.  v.  Matthews, 
114  Ky.  970,  60  L.R.A.  846,  102  Am.  8t. 
Rep.  316,  72  8.  W.  302,  this  court  held : 

*'If  the  carrier  elects  to  receive  and  trans- 
port that  as  baggage  which  in  fact  is  freight, 
and  which  it  would  have  the  right  to  refuse 
to  take  as  baggage  on  its  passenger  trains^ 
it  ought  to  be  liable  therefor  upon  the  sama 
terms  as  if  it  were  baggage.  But  this  'is 
not  because  of  its  common-law  liability 
therefor,  but  because  it  has  agreed  by  spe- 
cial contract  for  a  consideration  to  be  so* 
bound.  The  elements  of  such  a  contract  are 
sufficiently  satisfied  by  an  acceptance  of  the 
package  or  trunk  by  the  carrier  for  trans- 
portation as  baggage,  with  knowledge  of  ita 
contents.  Hutchinson,  Carr.  1st  ed.  §  685; 
Te9raB  &  P.  K.  Co.  v.  Capps,  2  Tex.  App. 
Civ.  Cas.  (Willson)  35;  Jacobs  v.  Tutt 
(C.  C.)  33  Fed.  412;  Central  Tirust  Co.  v. 
Wabash,  St.  L.  &  P.  R.  Co.  <C.  C.)  39  Fed. 
417 ;  Humphreys  v.  Perry,  148  U.  S.  627,  37 
L.  ed.  587,  13  Sup.  Ct.  Rep.  711. 

'If  the  carrier  accepts  as  baggage  articles 
or  merchandise  not  properly  having  that 
character,  with  knowledge  that  they  are 
offered  for  transportation  as  baggage,  he 
thereby  waives  any  objection  on  that  ground, 
and  his  liability  therefor  is  the  same  as  that 
with  reference  to  baggage  in  general.  The 
carrier  is  under  no  obligation,  however,  to 
make  inquiry  as  to  the  contents  of  trunks 
offered  to  be  checked  as  baggage.  And  if 
merchandise  is  checked  under  the  form  of 
baggage  or  mingled  with  articles  of  baggage 
without  the  carrier's  knowledge,  he  is  not 
liable  therefor.  While  actual  knowledge  is 
not  necessary  to  charge  the  carrier  with 
liability  for  merchandise  checked  as  baggage, 
if  the  circumstances  are  such  as  to  indicate 
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the  fact,  yet  the  mere  appearance  of  the 
trunk  or  case  oifered  to  be  checked  as  one 
ordinarily  in  UBe  for  carrying  merchandise 
or  samples  will  not  in  itself  charge  the  car- 
rier with  knowledge  that  it  does  contain 
merchandise  rather  than  personal:  baggage." 
6  Cyc.  668. 

At  common  law  the  carrier  is  responsible 
as  an  insurer  only  for  the  personal  baggage 
of  the  passenger,  and  not  for  merchandiee 
or  such  articles  as  properly  constitute 
freight.  It  has  even  been  held  that>  where 
the  trunk  or  receptacle  contains  other  arti- 
cles than  personal  baggage,  and  the  carrier 
is  not  informed  of  the  fact,  it  is  a  deception 
upon  the  carrier  as  to  such  articles,  and  as 
to  such  they  are  not  covered  by  the  car- 
rier's  contract.  This  rule,  however,  has  been 
modified  to  some  extent  by  custom.  A  very 
great  part  of  the  business  between  manu- 
facturers and  wholesalers,  on  the  one  hand, 
and  retail  merchants,  on  the  other^  is  car- 
ried on  through  the  medium  of  traveling 
salesmen  or  drummers  carrying  samples  in 
trunks  or  cases.  Where  by  general  custom 
a  railroad  carries  trunks  containing  mer- 
chandise samples  as  the  personal  ba^age  of 
drummers,  it  will  be  liable,  as  a  common 
carrier,  in  the  same  manner  and  to  the  same 
extent  as  for  personal  baggage:  or,  if  a  rail- 
road company  receive  trunks  containing 
merchandise  samples  as  the  personal  bag- 
gage of  a  drummer  at  the  time  knowing  the 
contents  of  the  trunks,  it  expressly  contracts 
to  transport  the  same  and  be  responsible 
therefor  in  the  same  manner  and  to  the 
same  extent  as  if  the  same  were  personal 
baggage. 

In  this  case  it  is  alleged  that  the  railroad 


company  received  and  accepted  the  trunk 
containing  the  samples  with  full  knowledge 
of  the  contents  of  the  trunk,  and,  further, 
that  it  was  the  uniyersal  custom  of  the 
defendant  railroad  company  to  so  receive 
and  carry  drununer's  samples.  In  either 
event  the  railroad  company  would  be  respon- 
sible for  the  samples  in  the  same  manner 
and  to  the  same  extent  as  if  they  were 
properly  personal  baggage.  The  rule  is  dif- 
ferent, however,  where  a  deception  is  prac- 
tised, or  where  the  real  nature  of  the  con- 
tente  of  the  trunk  or  case  is  withheld.  Nor 
can  it  be  said  that  the  railroad  must  t»ke 
notice  of  the  nature  and  contents  of  a  trunk 
merely  from  its  outside  appearance.  The 
rule  seems  to  be  that,  where  a  trunk  is  pre- 
sented as  baggage,  it  may  be  received  by  the 
railroad  company  upon  the  implied  assur- 
ance that  the  same  contains  only  personal 
baggage  belonging  to  the  passenger;  and  if 
it  afterwards  appear  that  the  trunk  or  pack- 
age contained  merchandise  or  other  articles 
not  properly  coming  within  the  term  "bag- 
gage," the  carrier  will  not  be  responsible 
even  though  the  so-called  baggage  be  wholly 
lost,  and  that  through  the  ordinary  n^ii- 
gence  of  the  carrier.  Some  of  the  states  by 
statutes  have  modified  this  common-law 
rule,  but  it  remains  unchanged  in  this  juris- 
diction, except  in  some  slight  degree.  Such 
an  act  was  passed  in  1914  by  our  general 
assembly,  but  without  an  enacting  clause, 
and  was  held  invalid  for  that  reason  only. 

The  petition,  as  amended,  stated  a  cause 
of  action,  and  the  demurrer  should  have 
been  overruled. 

Judgment  reversed  for  proceedings  con- 
sistent herewith. 


Annotation — Liability  of  carrier  for  loss  of  drummer^s  baggage. 


The  earlier  cases  upon  this  question 
will  be  found  in  a  note  to  New  Orleans  So 
N.  E.  R.  Co.  V.  Shackleford,  4  L.R.A. 
(N.S.)  1035. 

For  cases  involving  the  liability  of  a 
carrier  for  the  loss  of  sample  mer- 
chandise which  turn  upon  the  fact  that 
the  merchandise  was  not  the  property  of 
the  passenger,  rather  than  upon  its  na- 
ture, see*  the  note  to  Lusk  v.  Bloeh,  post, 
114. 

A  carrier  is  not  bound  to  carry  an 
agent's  samples  as  baggage;  but  when  it 
does  so  without  any  special  contract,  it 
is  liable  for  the  loss  thereof.  Wilkinson 
V.  Lancashire  R.  Co.  [1906]  2  K.  B. 
(Bng.)  619,  75  L.  J.  K.  B.  N.  S.  603,  94 
L.  T.  N.  S.  820,  22  Times  L.  R.  591. 

So,  the  courts  will  take  notice  of  a 
custom  of  railroads  to  carry  samples  as 
^^^gg&ge,  and  in  so  carrying'  them,  the 
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railroads  place  sueh  trunks  on  the  same 
footing  as  other  baggage,  and  must  be 
held  to  the  same  liability.  Fleiachman 
V.  Southern  R.  Co.  (1907)  76  S.  C.  237, 
9  L.R.A.(N.S.)  519,  56  S.  E.  974. 

A  contract  on  a  mileage  ticket  provid- 
ing that  "merchandise  of  any  description 
is  not  oonsidered  as  baggage^  and  none  of 
the  carriers  honoring  this  ticket  are  li- 
able in  any  way  for  the  promptness  or 
condition  of  any  samples  which  may  be 
carried  by  the  purchaser  thereof,"  was 
held  to  differentiate  between  merchan- 
dise in  the  usual  acceptation  of  the 
term  and  agent's  samples,  and  not  to  ex- 
clude a  trunk  containing  samples  from 
being  considered  as  baggage.  Southern 
R.  Co.  V.  Dinkins  &  D.  Hardware  Co. 
(1912)  139  Ga.  332,  43  L.R.A.(N.S.)  806, 
77  S.  E.  147. 

In  Wingate  v.  Pare  Marquette  R.  Co. 
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(1912)  172  m.  App.  314,  photographs  of 
furniture  which  had  valuable  notes  on 
the  back  as  to  the  wood,  etc.,  which  cov- 
ered the  entire  line  a  salesman,  was 
selling,  and  which  are  not  otherwise 
eompletely  covered  by  catalogue  or 
samples,  were  held  to  be  baggage,  for  the 
loss  of  which  the  carrier  was  liable. 
However,  see  McElroy  v.  Iowa  C.  R.  Co. 
(Iowa)  infra. 

And  while  goods  or  samples  carried  for 
the  purpose  of  making  sales  are  not  bag- 
gage in  the  ordinary  sense  of  the  term, 
a  carrier  may  become  liable  as  for  or- 
dinary baggage  by  accepting  such  articles 
with  knowledge.  Southern  R.  Co.  v. 
Dinkins  &  D.  Hardware  Co.  (Ga.)  supra. 
See  also  Lakdesman-Hirschhbimer  Co. 
V.  Louisville  &  N.  R.  Co.  ante,  108. 

So,  where  the  carrier's  baggageman 
was  informed  when  he  checked  plaintiffs 
^^^^^  t^A^  plaintiff  was  a  salesman 
and  the  baggage  consisted  of  samples, 
its  contention  that  the  samples  were  not 
baggage  was  entirely  without  merit.  St. 
Louis  &  S.  F.  R.  Co.  v.  Lilly  (1911)  1 
Ala.  App.  320,  55  So.  937.  And  in  Mc- 
Kibbin  v.  Wisconsin  C.  R.  Co.  (1907)  100 
Minn.  270,  8  L.R.A.(N.S.)  489,  110  N. 
W.  964,  it  was  held  that  a  carrier  was 
liable  where  there  was  a  general  custom 
to  check  sample  trunks  as  baggage,  and 
the  size  and  shape  of  the  trunks  were 
such  that  the  baggageman  must  have 
known  of  their  nature. 

And  in  Tamarin  v.  Pennsylvania  R.  Co. 
(1914)  244  Pa.  100,  90  Atl.  433,  affirm- 
ing (1913)  53  Pa.  Super.  Ct.  83,  where 
sample  trunks  were  received  by  an  agent 
without  inquiry  as  to  their  contents,  and 
with  no  representation  by  the  passenger 
as  to  the  matter,  a  small  excess  weight 
chaise  being  paid,  it  was  held  that  the 
carrier  was  liable  for  negligent  injury, 
at  least  as  a  bailee  for  hire. 

And  under  a  statute  requiring  a  car- 
rier to  carry  sample  baggage  up  to  150 
pounds  in  weight  free  for  adult  pas< 
sengers,  it  is  liable  for  the  loss  of 
samples  where  negligence  is  shown,  even 
though  it  might  not  be  liable  as  an  in- 
surer. Baack  D.  &  B.  Millinery  Co.  v. 
Chicago  &  A.  R.  Co.  (1914)  177  Mo.  App, 
282,  164  S.  W.  176. 

But  in  Doherty  v.  Grand  Trunk  West- 
em  R.  Co.  (1915)  194  DL  App.  354,  it 
was  held  that  a  commercial  traveler 
could  not  recover  for  the  loss  of  mer- 
chandise carried  by  him  for  delivery  to 
customers,  in  an  action  for  loss  of  bag- 
page. 

In  Merritt  v.  Lehigh  Valley  R.  Co. 

(1912)  49  Pa.  Super.  Ct.  219,  it  was  held 

that  the  carrier  was  under  no  obligation 
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to  carry  merchandise  in  the  form  of 
agents'  samples  as  baggage,  and  it  was 
not  liable  for  the  loss  of  such  samples 
without  its  negligence;  but  there  were 
other  elements  to  relieve  it  from  liability 
as  an  insurer,  such  as  the  fact  that  the 
passenger  did  not  accompany  the  trunk 
to  its  destination;  and,  in  any  event,  the 
liability  of  the  carrier  at  the  time  the 
trunk  was  destroyed  by  fire  in  its  bag- 
gage room  was  only  that  of  a  warehouse- 
man. 

In  Nathan  v.  Woolverton  (1910)  69 
Misc.  425,  127  N.  Y.  Supp.  442,  aflSrmed 
in  (1911)  147  App.  Div.  908,  131  N.  Y. 
Supp.  1130,  an  action  for  the  loss  of 
merchandise  consisting  of  a  large  quan- 
tity of  jewelry,  in  which  it  does  not 
appear  whether  or  not  the  jewelry  was 
salesman's  samples,  it  was  held  that  the 
carrier  was  not  liable  for  the  loss  when 
the  nature  of  the  articles  was  not  dis- 
closed. 

In  McBlroy  v.  Iowa  C.  R.  Co.  (1907) 
133  Iowa,  544,  110  N.  W.  915,  under  a 
statute  requiring  a  carrier  to  accept  and 
carry  ordinary  baggage,  it  was  held  that 
a  carrier  is  not  liable  for  the  loss  of 
photographs  of  furniture,  carried  by  a 
salesman  to  represent  the  goods  he  was 
selling.  See,  however,  Wingate  v.  Pere 
Marquette  R.  Co.  (BL)  supra. 

In  McCoy  v.  Atlantic  Coast  Line  R. 
Co.  (1909)  84  8.  0.  62,  65  S.  E.  939,  an 
action  for  the  loss  of  plaintiff's  trunks 
containing  samples,  while  in  the  carrier's 
depot,  th«  only  question  discussed  was 
as  to  whether  the  company  was  liable  as 
a  carrier  or  as  a  warehouseman  only. 

R.  L.  S. 
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JAMES  W.  UrSK  et  al.,  Heceivers  of  the 
St.  Louis  &  San  Francisco  Railroad  Com- 
pany, PIffs.  in  Err., 

▼. 

ABE  BLOCH  et  al.,  Doing  Business  under 
the  Firm  Name  and  Style  of  Abe  Bloch 
&  Company. 

(—  Okla.  ■— ,  168  Pac.  430.) 

Carrier  —  baggage  —  property  of  stran-' 
ger. 

1.  The  carriage  of  baggage  is  a  mere  inci- 
dent to  the  carriage  of  the  owner  as  a  pas- 

Headnotes  by  HooRfiE,  C. 


Note.  —  As  to  liability  of  carrier  in  re- 
spect to  property  of  third  per»on  in  pasgen- 
ger's  baggage,  see  annotation  follo^-ing  this 
case,  post,  114. 
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senger;  and  ordinarily  a  carrier  is  liable 
alone  to  the  owner  thereof  for  the  losa  or 
damage  to  property,  as  carrier  of  baggage^ 
when  the  relation  of  carrier  and  passenger 
exists  between  it  and  such  owner,  unless  at 
the  time  of  the  receipt  of  such  property  as 
baggage  the  carrier  \h  informed  that  the 
same  is  owned  by  another. 
For  other  cawSy  see  VarrierSy  IL  o,  i,  in 
Dig,  1-52  N.  S. 

Same  —  liability  for  loss. 

2.  Where  a  passenger  procures  the  prop- 
erty of  another  to  be  carried  as  baggage,  the 
carrier,  if  without  knowledge  of  the  true 
ownership,  is  a  gratuitous  bailee  thereof, 
and  liable  to  the  owner  only  for  loss  or  dam- 
age occasioned  by  gross  negligence  or  wilful 
misconduct. 
For  other  cases,  see  CarrierSy  IL  o,  i,  in 

Dig.  1-62  A^  8. 

(May  22,  191T.) 

IpRROR  to  the  County  Court  for  Okla- 
j  homa  County  to  review  a  judgment  in 
plaintiffs*  favor  in  an  action  brought  to 
bold  defendants  liable  for  the  loss  of  cer- 
tain baggage.     Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

(  3Ies8rs.  W.  F.  Kvans,  R.  A.  Klein- 
scliinldt,  and  Fi'ed  E.  Suits,  for  plaintiffs 
iu  error: 

Where  a  passenger  carries  as  baggage 
property  belonging  to  another  person,  the 
carri*»r,  as  to  such  property,  is  deemed  to  be 
merely  a  gratuitous  bailee,  and  is  liable  to 
the  owner  only  for  the  loss  of  property  by 
gross  negligence  or  wilful  misconduct. 

Brick  V.  Atlantic  Coast  Line  R.  Co.  145 
X,  C.  203,  122  Am.  St.  Rep.  440,  58  S.  E. 
1073,  13  Ann.  Cas.  328;  Cattaraugus  Cut- 
lery Co.  V.  Buffalo,  R.  k  P.  R.  Co.  24  App. 
Div.  267,  48  X.  Y.  Supp.  451;  Stimsdn  v. 
Connecticut  River  R.  Co.  98  Mass.  83,  93 
Am.  Dec.  140;  Ailing  v.  Bot^tou  &  A.  R. 
Co.  126  Mass.  121,  30  Am.  Rep.  6G7;  South- 
ern Kansas  R.  Co.  v.  Clark,  52  Kan.  398,  34 
?ac.  1054;  Missouri  P.  R.  Co.  v.  Liveright, 
7  Kan.  App.  772,  53  Pac.  763;  6  Cyc.  667; 
3  Am.  &  Eng.  Enc.  Law,  2d  ed.  553. 

A  carrier  may,  by  a  special  contract,  in 
consideration  of  reduced  charges  or  special 
concessions,  agree  upon  the  value  of  the 
thing  shipped  as  the  measure  of  damages, 
whether  the  loss  results  from  negligence  or 
not,  provided  the  valuation  agreed  upon  is 
not  such  as  to  render  the  contract  unrea- 
sonable. 

Alabama  G.  S.  R.  Co.  v.  Knox,  184  Ala. 
485,  49  L.R.A.(N.S.)  411,  611  So.  5:18;  Zetlcr 
V.  Tonopah  &  G.  R.  Co.  35  Nev.  381,  L.R.A. 
1916A,  1270,  129  Pac.  299;  Hart  v.  Pennsyl- 
vania R.  Co.  112  U.  S.  331,  28  L.  ed.  717,  5 
Sup.  C^.  Rep.  151;  2  Fetter,  Carr.  Pass.  ^ 
627;  St.  Louis  &  S.  F.  R.  Co.  v.  Bilby,  35 
L.K.A.1918C. 


OkU.  589,  130  Pac.  1089;  Missouri,  0.  k  G. 
R.  Co.  V.  Porter,  41  Okla.  702,  139  Pac.  954; 
Boston  &  M.  R.  Co,  v.  Hooker,  233  U.  S.  97, 
58  L.  ed.  868,  L.R.A.1915B,  450,  Ann.  Cas. 
19151),  593. 

Xo  relation  of  passenger  and  carrier  ex- 
isting, defendants'  liability  to  the  plaintiffs 
is  that  of  warehousemen  only;  and  having 
failed  to  produce  any  evidence  of  negligence, 
plaintiffs'  action  must  fail. 

Hutchinson,  Carr.  3d  ed.  §§  1274,  1275; 
Elliott,  Railroads,  1st  ed.  §  165G;  Beale  & 
\\\  Rate  Regulation,  §  147;  Marshall  v. 
Pontiac,  O.  k  N.  R.  Co.  126  Mich.  45.  55 
L.R.A.  650,  85  X.  W.  242;  Wood  v.  Maine 
C.  R.  Co.  98  Me.  98,  99  Am.  St.  Rep.  339,  50 
Atl.  457,  15  Am.  Neg.  Rep.  306;  Wilson  v. 
Grand  Trunk  R.  Co.  56  Me.  60,  96  Am.  Dec. 
435;  Collins  v.  Boston  k  M.  R.  Co.  10  Cush. 
506;  Bradley  v.  Chicago  &  N.  W.  R.  Co. 
147  111.  App.  397. 

Messrs.  Hainer,  Burns,  &  Toney,  for 
defendants  in  error: 

Plaintiffs  were  the  proper  parties  to 
maintain  this  action. 

Kansas  City,  M.  k  O.  R.  Co.  v.  Shutt,  24 
Okla.  96,  128  Am.  St.  Rep.  870,  104  Pac.  51, 
20  Ann.  Cas.  255;  6  Cyc.  510,  676:  Cougar 
V.  Galena  k  C.  U.  R.  Co.  17  Wis.  477; 
Harvey  v.  Terre  Haute  k  I.  R.  Co.  74  Mo. 
538 ;  Kansas  City,  M.  &  0.  R.  Co.  v.  Fugatt, 

47  Okla.  727,  L.R.A.1916A.  545,  150  Pac. 
669;  Ft.  Worth  A  R.  G.  R.  Co.  v.  L  B. 
Rosenthal  Millinery  Co.  —  Tex.  Civ.  App. 
— ,  29  S.  W-.  196:  Hutchinson,  Carr.  §  7*22; 
Trimble  v.  New  York  C.  k  H.  R.  R.  Co.  162 
N.  Y.  84,  48  L.R.A.  115,  56  N.  E.  532; 
Congar  ¥•  Galena  k  C.  U.  R.  Co.  17  Wis. 
477. 

The  indorsement  on  the  back  of  the  bag- 
gage check  which  served  to  give  notice  to 
passengers  of  the  limitation  of  liability 
does  not  constitute  a  part  of  the  passenger's 
contract  with  the  railroad  company,  or 
limit  the  liability  of  the  carrier. 

Blossom  V.  Dodd,  43  X.  Y.  264,  3  Am. 
Rep.   701;   Rawson  v.   Pennsylvania  R.   Co. 

48  N.  Y,  212,  8  Am.  Rep.  543;  Wilson  v. 
Chesapeake  k  0.  R.  Co.  21  Gratt.  054; 
Brown  v.  Eastern  R.  Co.  11  Cush.  97; 
Malone  v.  Boston  k  W.  R,  Corp.  12  Gray, 
388,  74  Am.  Dec.  508;  Baltimore  &  O.  R. 
Co.  V.  Campbell.  36  Ohio  St.  647,  38  Am. 
Rep.  617;  Kansas  City,  St.  J.  k  C.  B.  R. 
Co.  V.  Rodebaugh,  38  Kan.  45,  6  Am.  St. 
Rep.  715,  15  Pac.  899;  Indianapolis  k  C.  R. 
Co.  V.  Cox,  29  lud.  300,  95  Am.  Dec.  640. 

Hooker,  C,  filed  the  following  opinion: 
This  case  was  tried  upon  the  following 
agreed  statement  of  facts: 

"Ft  is  hereby  agreed  by  and  between  the 
undersigned,  attorneys  for  both  plaintiffs 
and  defendants,  that  if  witnesses  were  pro- 
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dnced  in  open  court  in  this  case  the  evidence 
would  be  as  follows: 

'That  on  the  15th  day  of  February,  1914, 
Albert  R.  Lee,  traveling  salesman  in  the  em- 
ployment of  plaintiffs,  purchased  a  ticket  for 
first-class  passage  over  the  lines  of  the  de- 
fendants from  Madill,  Oklahoma,  to  Hugo, 
Oklahoma;  that  the  said  Albert  R.  Lee  de- 
livered to  the  said  defendants  at  Madill, 
Oklahoma,  for  transportation  to  Hugo,  Okla- 
homa, his  baggage,  consisting  of  a  sample 
trunk ;  and  that  said  defendants  received  said 
baggage  and  promised  and  agreed  to  deliver 
tlie  same  to  said  Albert  R.  Lee,  together  \<ith 
the  contents  thereof;  that  the  said  baggage 
was  safely  transported  from  Madill,  Okla- 
homa, to  Hugo,  Oklahoma,  and  safely  reached 
its  destination  at  Hugo,  Oklahoma  at  11:35 
A.  ic  on  said  15th  day  of  February, 
1914,  and  was  immediately  placed  in  the 
baggage  room.  Thereafter,  at  about  12:10 
p-  H.  of  said  date,  the  depot  at  Hugo  was 
burned,  and  the  said  sample  trunk  and  con- 
tents thereof  destroyed. 

"It  is  further  agreed  that  the  value  of 
said  trunk  and  contents  was  $568.15. 

"It  is  further  agreed  that  said  sample 
trunk  and  contents  was  insured  by  the 
Hartford  Fire  Insurance  Company  of  Hart- 
ford, Connecticut,  and  that  on  March  31, 
1914,  said  insurance  company  paid  to  the 
plaintiffs  the  value  of  the  trunk  and  con- 
tents, to  wit:  $568.15,  and  that  the  plain- 
tiffs were  the  owners  thereof. 

"It  is  further  understood  that  this  suit  is 
brought  for  the  use  and  benefit  of  the  Hart- 
ford Fire  Insurance  Company  of  Hartford, 
Conn«»cticut,  to  reimburse  it  for  the  amount 
paid  for  the  loss  of  said  trunk  and  contents. 

''It  is  further  agreed  that  at  the  time  the 
*aid  Albert  R.  Lee  delivered  his  sample 
trunk  and  contents  thereof  to  the  defend- 
ants, he  was  delivered  a  duplicate  baggage 
check,  being  numbered  A-350,324,  which 
ihows  upon  its  face  that  said  sample  trunk 
contained  excess  weight  of  100  pounds,  for 
which  the  said  Albert  R.  Lee  paid  30  cents 
ad  excess  baggage;  said  baggage  check  is 
hereto  attached,  marked  'E.xhibit  A*  and 
made  a  part  of  this  agreed  statement  of 
facts. 

"It  is  further  agreed  that  at  the  time  said 
sample  trunk  and  contents  were  delivered 
to  the  defendants  at  Madill,  Oklahoma,  the 
defendants  had  on  file  with  the  Corporation 
Commission  of  the  state  of  Oklahoma  their 
local  passenger  tariff,  covering  all  its  lines 
within  the  state  of  Oklahoma,  a  copy  of 
which  is  hereto  attached,  marked  'Exhibit 
B,'  and  made  a  part  of  this  stipulation. 

'It  ia  further  agreed  that  the  cause  of  the 
said  fire  which  destroyed  the  depot  at  Hugo 
is  unknown. 

"Dated  this  9th  day  of  September,  1915. 
LR.A.1918C. 
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Judgment  was  rendered  in  favor  of  the 
defendants  in  error  against  the  railroad 
company,  from  which  judgment  an  appeal 
is  had  to  this  court.  It  is  asserted  that 
this  judgment  is  erroneous  for  two  reasons t 
First,  a  carrier  transporting  merchandise  of 
a  principal  as  the  baggage  of  his  traveling 
agent  without  notice  of  the  principars 
ownership  cannot  be  held  liable  for  the  loss 
of  such  baggage  in  a  suit  by  the  principal, 
unless  the  carrier  is  guilty  of  gross  negli- 
gence or  wilful  misconduct;  second,  that  re- 
covery here  is  limited  to  $100  for  the  reason 
that  the  baggage  check  issued  to  Albert  R. 
Lee,  the  traveling  salesman,  at  the  time  the 
trunk  in  question  was  delivered  by  him  to 
the  company  for  transportation  as  baggage, 
placed  a  limitation  in  value  thereon  in 
the  sum  of  $100.  And  tariff  No.  117,  which 
was  in  effect  at  the  time  thereof,  on  file  with 
the  Corporation  Commission,  also  placed  a 
limitation  of  $100,  unless  a  greater  valua- 
tion was  declared  by  the  passenger  at  the 
time  the  baggage  was  presented  for  trans- 
portation (which  the  agreed  statement  of 
facts  does  not  show).  For  these  two 
reasons  the  company  denies  liability  here. 
If  the  contention  of  the  company  upon  the 
first  proposition  named  above  is  sustained, 
it  wiU  be  unnecessary  to  eonuder  the  two 
reasons  assigned  by  it. 

Cnder  the  authority  of  this  court  in  Kan- 
sas City,  M.  &  0.  R.  Co.  v.  Fugatt,  47  Okla. 
727,  L.R.A.1916A,  545,  150  Pac.  ««9,  the 
following  principles  are  announeed  whieh 
may  be  accepted  as  the  law  of  this  state: 

*'A  carrier,  with  respeet  to  baggage  ac- 
companying a  passenger,  intrusted  to  its 
custody,  incurs  the  responsibility  of  a  com- 
mon carrier  of  goods,  and  is  liable  as  an  in- 
surer of  the  baggage,  except  where  the  loss 
or  damage  is  causi^d  by  the  act  of  Gk)d,  the 
act  of  the  owner,  or  by  the  public  enemy. 

I  * 

•         •         • 

"It  is  a  matter  of  general  knowledge,  of 
which  courts  will  take  judicial  notice,  that 
common  carriers  by  rail  make  a  practice  of 
carrying  as  baggage  the  sample  trunks  of 
traveling  salesmen. 

''Where  a  carrier  accepts  a«  baggage  the 
sample  trunks  of  a  traveling  ealeanwii^  with 
knowledge  of  their  character,  it  thereby 
waives  any  objection  on  the  ground  that 
such  trunks  and  contents  are  not  properly 
baggage,  and  its  liubilitTy  therefor  is  the 
same  as  that  with  reference  to  t>aggage  as 
defined  in  §  806,  Rev.  Laws,  IWO." 

This  authority  decides  the  question  that 
the  trunk  here  is  property  capable  of  being 
transported  as  baggage. 

The  company  asserts  that,  in  the  absence 
of  wilful  misconduct,  or  gross  negligence,  it 
cannot  be  held  responsible  for  the  loss  of 
this  'baggage;  fdr  the  reasem  tliat  the  re- 
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lationsliip  of  the  passeDger  and  carrier  be- 
tween it  and  the  defendant  in  error  did  not 
exist  at  the  time  the  trunk  was  delivered  by 
Albert  R.  Lee,  the  traveling  representative 
of  the  defendants  in  error,  to  it  for  trans- 
portation as  baggage.  Numerous  authori- 
ties are  cited  here  to  support  this  con- 
tention, all  of  which  are  to  the  effect  that 
before  the  carrier  can  be  liable  as  an  in- 
surer, this  personal  relationship  of  pas- 
senger and  carrier  must  exist.  The  rule  on 
this  question  is  stated  in  Hutchinson  on 
Carriers,  §§  1274,  1276,  as  follows: 

"Sec.  1274.  The  owner  of  the  property 
must,  of  course,  stand  in  the  relation  of 
passenger  to  the  carrier  in  order  to  fix  upon 
him  liabilit/  as  a  carrier  of  baggage.  The 
carriage  is  ex  vi  termini  incidental  to  the 
carriage  of  the  owner  as  a  passenger.  If, 
therefore,  that  which  would  have  been 
properly  baggage  had  it  been  accompanied 
by  the  owner  as  a  passenger,  should,  by 
accident  or  mistake,  be  accepted  by  the  car- 
rier for  transportation  without  being  ac- 
companied by  fhe  owner,  and  when  he  is 
not  or  does  not  become  a  passenger,  the  car- 
rier  would  not  have  it  in  his  custody  in  the 
character  of  baggage,  and  would  not  be  re- 
sponsible for  it  as  such.  Of  course,  if  he 
accepted  such  baggage  for  transportation, 
knowing  that  the  owner  was  not  and  did 
not  intend  to  become  a  passenger,  he  would 
accept  it  to  be  carried  as  freight,  and  would 
be  liable  for  it  as  a  common  carrier  of 
goods.  But  if  he  accepted  it  as  baggage, 
supposing  the  owner  to  be  a  passenger,  or 
about  to  become  one,  and  it  should  turn  out 
that  he  was  not  and  did  not  become  a  pas- 
senger upon  the  journey  upon  which  the 
goods  were  taken,  the  question  would  arise: 
In  what  character  and  under  what  responsi- 
bilities was  it  carried? 

"Sec.  127*>.  Having  accepted  it  to  be  car- 
ried as  baggage,  will  the  law  imply  or  im- 
pose upon  him  a  different  contract  or  duty 
from  that  which  he  undertook?  For  al- 
though the  measure  of  the  liability  of  the 
carrier  of  the  baggage  is  the  same  as  that 
of  the  common  carrier  of  goods  as  freight, 
the  risk  incurred  by  the  carrier  in  the  two 
cases  ia  not  always  the  same.  When  the  bag- 
gage is  accompanied  by  the  owner,  as  the 
carrier  has  the  right  to  suppose  will  be  the 
case,  emergencies  may  arise  in  which  his 
care  and  attention  to  it  may  preserve  it 
from  loss;  and  when  his  journey  has  been 
safely  made,  the  carrier  may  at  once  de- 
liver to  him  his  baggage,  instead  of  being 
obliged  to  keep  it  for  him  and  thereby  pro- 
long his  own  responsibility.  Therefore,  to 
make  him  responsible  as  a  common  carrier 
of  freight  for  that  which  he  has  accepted 
for  carriage  as  baggage  would  be  imposing 
upon  him  a  somewhat  different  undertaking ' 
L.R.A.1918C. 


from  that  to  which  he  had  agreed.  .  .  . 
Where,  therefore,  the  owner  of  goods  who 
has  secured  the  right  to  be  carried  as  a 
passenger  tenders  his  goods  as  baggage,  and 
the  carrier,  believing  that  they  are  to  be 
accompanied  by  him,  accepts  them  as  such, 
he  will  thereby  incur  with  respect  to  their 
safety  the  responsibility  of  a  gratuitous 
bailee  only  if,  through  no  fault  of  his,  the 
owner  does  not  become  a  passenger  upon 
the  journey  upon  which  they  are  taken. 
And  if  the  carrier  should  receive  goods  as 
baggage  under  circumstances  which  lead 
him  to  suppose  that  their  owner  has  se- 
cured the  right  to  be  carried  as  a  passenger, 
when  in  fact  no  such  right  has  been  or  is 
intended  to  be  acquired,  the  only  duty,  it 
is  held,  which  the  carrier  would  owe  the 
owner,  would  be  to  abstain  from  wilfully  or 
wantonly  causing  them  injury.*' 

Also  the  same  author,  in  §  1276,  says: 
"Since  the  carriage  of  baggage  is  incidental 
to  the  contract  for  the  transportation  of  the 
passenger,  it  follows  that  if  the  property  ac- 
cepted by  the  carrier  as  the  personal  bag- 
gage of  the  passenger  does  not  belong  to 
him,  but  to  another  with  whom  no  contract 
for  transportation  has  been  made,  the  own- 
er, in  the  absence  of  proof  that  the  carrier 
has  been  guilty  of  negligence,  cannot  recov- 
er for  its  loss  or  injury.     .     .     ." 

In  Ruling  Case  Law,  vol.  5,  p.  178,  it  iB 
stated:  "In  view  of  the  character  of  bag- 
gage as  property  carried  under,  or  as  an 
incident  to,  the  contract  of  transportation 
of  the  owner  as  a  passenger,  a  general  rule 
has  been  developed  by  the  decisions  to  the 
effect  that  property  moved  by  express,  or 
otherwise,  apart  from  the  transportation  of 
the  person  who  owns  it,  cannot  properly  be 
considered  aa  baggage,  nor  can  the  carrier 
be  held  liable  therefor  as  such;  and  where  a 
passenger  carries  as  baggage  property  be- 
longing to  another  person,  the  carrier,  as  to 
such  property,  is  ordinarily  deemed  to  be 
merely  a  gratuitous  bailee,  and  is  liable  to 
the  owner  only  for  the  loss  of  the  property 
by  gross  ne;4ligence  or  wilful  misconduct. 
In  accordance  with  this  rule  a  carrier  can- 
not be  held  liable  to  a  partnership  for  in- 
jury to  firm  property  where  it  was  carried 
aa  the  personal  baggage  of  one  member." 

In  Bradley  v.  Chicago  &  X.  W.  R.  Co.  147 
111.  App.  397,  it  is  held:  "The  carrier's  re- 
sponsibility for  baggage  does  not  attacli  un- 
less the  relation  of  passenger  and  carrier 
has  been  established.  One  iiaving  a  ticket 
cannot  leave  his  baggage  with  the  carrier 
and  provide  for  its  transportation  in  due 
course  unless  he  himself  intends  at  such 
time  to  proceed  upon  his  journey.  The  car- 
rier's liability  with  respect  to  baggage  ia  an 
incident  to  the  relationship  of  passenger 
and  carrier,  and  if  such  relationship  does 
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not  exiat  at  the  time  of  the  carriage  of  the 
baggage,  the  only  rfsHpcmaibiUty  oi  the  car- 
rier is  that  of  a  warehoubeman.'' 

The  supreme  court  of  Kansas,  in  South- 
ern Kansas  R.  Co.  v.  Clark,  52  Kan.  398, 
34  Pac.  1054,  said:  "The  first  question  pre- 
bented  by  the  plaintiff  in  error  is  whether 
the  railroad  company  sustained  the  relation 
of  a  common  carrier  to  the  plaintiffs,  and  is 
therefore  liable  for  the  loss  of  baggage 
stolen,  without  any  claim  of  negligence  on 
its  part.  .  .  .  Personal  bag^'age  limited 
in  quantity  is  usually  transported  by  car- 
riers of  passengers  as  an  incident  to  the 
transportation  of  the  person,  without  extra 
charge.  The  contract  to  transport  a  pas- 
henger  is  usually  a  personal  contract.  If 
injury  results  to  his  person,  or  his  personal 
t-ffects,  transported  as  bag^j^age,  there  can 
be  no  doubt  that  the  railroad  company  is 
liable  to  him,  and  him  alone,  when  occur- 
ring under  such  circumstances  as  to  create 
liability.  The  fact  that  he  is  engaged  in  the 
service  of  another  at  the  time,  and  that  his 
transportation  is  paid  for  by  his  employer, 
cannot  diminish  his  individual  right  to  safe 
transportation.  We  fail  to  perceive  that 
the  facts  that  his  fare  is  paid  for  by  his 
employer,  and  that  the  occasion  for  his 
making  the  journey  is  the  prosecution  of 
the  business  of  his  employer,  in  any  man- 
ner affect  the  contract  with,  or  liability  of, 
the  railroad  company.  It  does  not  appear 
in  this  case  that,  at  the  time  he  purchased 
his  ticket,  anything  was  said  with  reference 
to  his  employment,  nor  that,  at  the  time  he 
checked  his  baggage,  any  mention  was  made 
of  the  fact  that  the  samples  he  carried  be- 
longed to  the  plaintiffs.'* 

Likewise  the  court  of  appeals  of  Kansas 
in  Missouri  P.  R.  Co.  v.  Liveright,  7  Kan. 
App.  772,  53  Pac.  763,  held:  "Where  the 
traveling  salesman  of  a  firm  purchases  two 
first-class  tickets,  and  on  these  tickets  pro- 
cures trunks  or  sample  cases,  belonging  to 
the  firm,  to  be  checked  and  transported  by  a 
railroad  company  as  his  personal  baggage, 
withont  informing  the  railroad  company  as 
to  the  contents,  value,  or  ownership '  of  the 
trunks,  held,  that  the  railroad  company  is 
not  liable  to  the  firm  if  injury  results  to  the 
contents  of  the  trunks  so  transported  as  the 
personal  baggage  of  their  traveling  sales- 
man/' 

In  Stimson  v.  Connecticut  River  R.  Co.  98 
Mass.  83,  93  Am.  Dec.  140,  it  is  held :  "The 
defendants  had  no  contract  with  the  plain- 
tiffs. Their  contract  was  with  Edwards, 
the  plaintiffs'  agent;  and  it  was  a  strictly 
personal  contract,  for  his  safe  transporta- 
tion over  the  railroads,  to  which  the  car- 
riage of  suitable  personal  baggage  was 
merely  incidental.  Edwards  had  no  right  to 
transport  merchandise  under  cover  of  his 
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personal  baggage;  much  less  could  he  take 
juer-ah^jidise  in  that  manner  which  belonged 
to  other  persons,  and  thereby  give  them 
the  rights  of  a  contracting  party  against 
the  defendants.  .  .  .  The  count  upon  a 
contract,   therefore,   cannot   be    supported." 

And  in  the  syllabus  the  rule  is  an- 
nounced: '^Railroad  company  cannot  be 
held  liable,  either  to  owner  or  agent,  on  its 
ordinary  contract  to  carry  a  passenger,  for 
losing  samples  of  merchandise  delivered  into 
its  charge  by  the  agent  of  the  owner  as  his 
personal  baggage;  nor  in  tort,  except  for 
gross  negligence." 

The  doctrine  announced  in  the  Stimson 
Case  was  followed  by  the  supreme  court  of 
Massachusetts  in  Ailing  ?.  Boston  &  4-  R- 
Co.  126  Mass.  121,  30  Am.  Rep.  667.  In 
Wood  V.  Maine  C.  B.  Co.  98  Me.  98,  99 
Am.  St.  Rep.  339,  56  Atl.  457,  15  Am. 
Neg.  R^.  306,  it  is  said:  ''Where  the 
owner  did  not  intend  to  accompany  his 
baggage  the  entire  distance  of  his  route,  and 
it  is  admitted  that  he  did  not,  in  fact,  ac- 
company it  over  any  part  of  the  defendant's 
railroad,  held,  that  the  defendant  did  not 
incur  the  full  responsibility  of  a  common 
carrier  of  goods,  and  that  at  the  time  the 
trunk  was  rifled  of  its  contents,  the  defend- 
ant was  only  liable  as  a  gratuitous  bailee." 

In  Brick  v.  Atlantic  Coast  Line  R.  Co. 
145  N.  C.  203,  122  Am.  St.  Rep.  440,  58  8. 
£.  1073,  13  Ann.  Cas.  328,  the  supreme 
conrt  of  North  Carolina  said:  "Where  a 
passenger  carries  as  baggage  property  be- 
longing to  another  person,  the  carrier,  as 
regards  such  property,  is  a  gratuitous 
bailee  only,  and  is  liable  only  for  the  loss  of 
the  property  by  gross  negligence  or  wilful 
misconduct." 

From  the  foregoing  authorities  it  is  a 
settled  doctrine  of  the  law  that  the  owner 
of  the  property  must  stand  in  the  relation 
of  passenger  to  the  carrier  in  order  to  fix 
upon  the  carrier  the  liability  as  a  carrier 
of  buggage,  unless  the  carrier  is  advised  of 
the  fact  and  accepts  the  property  as 
baggage  with  full  knowledge.  And,  inas- 
much as  that  relation  under  the  agreed 
statement  of  facts  here  \«  not  shown  to  have 
existed  between  the  plaintiff  below  and  tlie 
ecMnpany  here  at  the  time  the  goods  were 
destroyed,  nor  any  claim  of  knowledge  on 
the  part  of  the  company  stated,  the  plaintiff 
is  not  entitled  to  recover  in  the  abeencfe  of 
gross  negligence  or  wilful  misconduct. 

llie  judgment  of  the  lower  court  is  there- 
fore reversed,  and  this  cause  is  remanded. 

Per  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  denied  November 
6,  1917. 
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Annotatkm — Carriers:  liabffity  in  respect  to  property  of  third  person  m 

passenger's  baggage. 


This  note  does  not  include  liability  for 
articles  intended  as  gifts  when  carried 
in  passengers'  baggage,  such  cases  being 
collected  in  a  note  to  Kansas  City  South- 
em  R.  Co.  V.  Skinner,  21  L.R.A.(N.S.) 
850. 

Property  of  atembors  of  family. 

A  husband  mav  recover  for  the  loss 
of  his  wife's  clothing  which  was  con- 
tained in  his  trunk  along  with  his  own. 
Rogers  v.  Long  Island  R.  Co.  (1873)  1 
Thomp.  &  C.  (N.  Y.)  396.  Especially  is 
this  so  where  he  paid  for  the  clothing  of 
the  wife,  and  considered  it  a  part  of  her 
necessary  apparel.  Bumes  v.  Chicago, 
R.  I.  &  P.  R.  Co.  (1912)  167  Mo.  App. 
62,  150  S.  W,  1100. 

And  in  Withey  v.  Pere  Marquette  R. 
Co.  (1905)  141  Mich.  412, 1  L.R.A.(N.S.) 
352.  113  Am.  St.  Rep.  533,  104  N.  W. 
773,  7  Ann.  Cas.  948,  19  Am.  Xeg.  Ren. 
309,  it  was  held  that  a  husband  could 
recover  for  articles  belonging  exclusively 
to  his  wife,  which  were  contained  in  his 
baggage  and  diecked  on  tickets  bought 
bv  him,  the  contract  to  carry  him  and 

V  ft 

his  wife  and  their  common  baggage  being 
a  contract  with  the  husband. 
•  In  Jones  v.  Cincinnati,  H.  &  D.  R.  Co. 
(1913)  184  m.  App.  287,  it  was  held 
that  a  small  amount  of  jewelry  which 
had  belonged  to  the  passenger's  deceased 
wife  was  baggage. 

A  woman  may  recover  in  contract  for 
her  own  clothing  and  that  of  infant  chil- 
dren traveling  with  her,  but  not  for  her 
husband's  clothing,  household  effects, 
and  dresses  of  a  daughter  who  did  not 
accompany  her.  Callan  v.  Canada  North- 
ern R.  Co.  (1909)  19  Manitoba  L.  R.  141. 

And  books  bought  by  a  wife  for  her 
husband  with  money  sent  to  her  by  him 
for  that  purpose  constitute  no  part  of 
her  bapgage.  Hurwitz  v.  Hamburg- 
American  Packet  Co.  (1899)  27  Misc. 
814,  56  N.  Y.  Supp.  379. 

A  father  clearly  has  a  right  to  recover 
for  the  loss  of  wearing  apparel  of  an 
infant.  Curtis  v.  Delaware,  L.  &  W.  R. 
Co.'  (1878)  74  N.  Y.  116,  30  Am.  Rep. 
271.  Such  articles  are  the  property  of 
the  father,  in  his  possession,  and  are 
properly  a  part  of  his  baggage.  Withey 
V.  Pere  Marquette  R.  Co.  (Mich.)  supra. 

And  where  a  father  and  minor  daugh- 
ter are  traveling  together,  the  contract 
for  transi)ortation  being  made  by  him 
and  the  baggage  Checks  being  deli  veiled 

to  him,  he  may  sue  for  the  loss  of  wear- 
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ing  apparel  of  the  daughter  even  if  it  is 
conceded  that  the  dHughter  has  the  sole 
right  of  using  such  apparel,  as,  legally 
being  obliged  to  provide  her  with  cloth- 
ing, he  would  have  such  interest  in  it  as 
to  entitle  him  to  sue.  Baltimore  Steam 
Packet  Co.  v.  Smith  (1865)  23  Md.  402, 
87  Am.  Dec.  575. 

Plaintilf  could  not  recover  for  the  loss 
of  a  dress  belonging  to  her  mother,  who 
was  not  traveling  with  her,  and  which 
was  admitted  not  to  be  for  plaintiff's 
use.  Bullard  v.  Delaware,  L.  &  \V.  K. 
Co.  (1902)  21  Pa.  Super.  Ct.  583. 

Proporty  belonslnif  to  omployor. 

The  following  cases  dealing  with  the 
liability  of  a  carrier  for  the  loss  of 
sample  merchandise  carried  by  a  travel- 
ing salesman  and  belonging  to  his  em- 
ployer include  only  such  cases  as  involve 
the  question  of  liability  as  depending 
upon  ownership.  For  other  cases  ii^- 
volving  liability  for  salesman's  samples, 
see  notes  to  New  Orleans  &  N.  E.  R.  C-o. 
V.  Shackleford,  4  L.R.A.(N.S.)  1035,  and 
Landesman-Hirsehheimer  Co.  v.  Louis- 
ville &  N.  R.  Co.  ante,  108. 

It  is  generally  held  that  the  employers 
of  a  salesman  cannot,  at  least  in  an  ac- 
tion on  the  contract,  recover  for  loss  of 
or  injury  to  sample  merchandise  checked 
bv  the  salesman  with  no  notice  to  the 
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carrier  that  the  baggage  was  not  his 
own.  Southern  Kansas  R.  Co.  v.  Clark 
(1893)  52  Kan.  398,  34  Pac.  1054;  Mis- 
souri P.  R.  Co.  V.  Liveright  (1898)  7 
Kan.  Api).  772,  53  Pac.  763;  Stimson  v. 
Connecticut  River  R.  Co.  (1867)  98  Mass. 
83,  93  Am.  Dec.  140;  Ailing  v.  Boston 
&  A.  R.  Co.  (1879)  126  Mass.  121,  30 
Am.  Rep.  667;  Merritt  ▼.  Lehigh  Vallev 
R.  Co.  (1912)  49  Pa.  Super.  Ct.  219; 
LrSK  V.  Bloc'h,  ante,  109. 

Thus,  in  Stimson  v.  Connecticut  River 
R.  Co.  (1867)  98  Mass.  83,  93  Am.  Dec. 
140,  supra,  the  court  said  that  the  sales- 
man had  no  right  to  transport  mer- 
chandise under-  cover  of  his  personal 
baggage;  much  less  could  he  take  mer- 
chandise in  that  manner  which  belonged 
to  other  persons,  and  thereby  give  them 
the  right  of  contracting  parties  against 
the  carrier.  And  in  Talcott  v.  Wabash 
R.  Co.  (1892)  66  Hun,  456,  21  N.  Y, 
Supp.  318,  an  action  for  the  loss  of  bag^ 
gage  consisting  of  sampk-  trunks,  etc.» 
of  a  salesman,  the  court,  though  deciding 
that  the  baggagfe  agent  had  no  authority 
to  accept  merchandise'  as  baggage,  gavd 
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as  another  ground  for  denying  recovery 
that  no  attempt  was  made  to  show  that 
the  baggage  agent  was  notified  that  the 
samples  were  the  property  of  anyone 
but  the  passenger.  And  in  Cattaraugus 
Cutlery  Co.  v.  Buffalo,  R.  &  P.  R.  Co. 
(1897)'  24  App.  Div.  267,  48  N.  Y.  Supp. 
451,  and  Brick  v.  Atlantic  Coast  Line 
R.  Co.  (1907)  145  N,  0.  203,  122  Am.  St. 
Kep.  440,  53  S.  E.  1073,  13  Ann.  Cas. 
328,  it  was  held  that  a  carrier  is  liable 
only  as  a  gratuitous  bailee  to  the  owner 
of  property  carried  as  baggage  by  its 
salesman. 

While  in  Doherty  v.  Grand  Trunk 
Western  R.  Co.  (1915)  194  111.  App.  354, 
it  was  held  that  a  commercial  traveler 
carrying  as  baggage  articles  of  mer- 
chandise of  his  employer  for  delivery 
to  customers  could  not  recover  for  their 
loss  in  an  action  for  loss  of  baggage. 

But,  in  Illinois  C.  R.  Co.  v.  Matthews 
(1903)  114  Ky.  973,  60  L.R.A.  846,  102 
Am.  St.  Rep.  316,  72  S.  W.  302,  an  action 
by  a  traveling  salesman  for  injury  to 
merchandise  carried  as  baggage  for  his 
employers,  partly  as  samples  and  partly 
for  sale,  the  court  said:  ** While  it  is 
true  that  a  carrier  cannot  be  made  liable 
for  the  goods  of  another  than  the  pas- 
senger or  a  member  of  his  family  trav- 
eling with  him  which  may  be  included 
in  the  passenger's  baggage,  yet  the  facts 
in  this  case  tend  to  show  that,  although 
the  goods  belonged  to  the  wholesale  mer- 
chants, by  an  agreement  between  them 
and  appellee  he  had  such  an  interest  in 
them,  by  reason  of  his  being  responsible 
to  them  for  their  loss  or  damage,  and 
required  to  replace  them  in  such  event, 
that  they  may  fairly  be  treated  as  his 
for  the  purposes  of  this  action.  The 
damage  fell  upon  him.  They  were  being 
carried  for  him.    He  was  the  passenger." 

And  in  Trimble  v.  New  York  C.  &  H. 
R.  R.  Co.  (1899)  39  App.  Div.  403,  57 
N.  Y.  Supp.  437,  and  Ft.  Worth  &  R.  G. 
R.  Co.  V.  I.  B.  Rosenthal  Millinerj'  Co. 
(1895)  —  Tex.  Civ.  App.  — ,  29  S.  W. 
196,  it  was  held  that  an  employer  may 
recover  for  the  loss  of  baggage  owned  by 
it  and  carried  by  its  salesman,  in  an  ac- 
tion on  the  contract,  although  the  con- 
tract for  carriage  was  made  by  the 
agent,  and  no  notice  of  the  ownership 
of  the  property  was  given  to  the  railroad 
company.  See  also  Sloman  v.  Great 
Western  R.  Co.  (1876)  67  N.  Y.  208. 
Trimble  v.  New  York  C.  &  H.  R.  R.  Co. 
(N.  Y.)  supra,  was  affirmed  in  (1900)  162 
N.  Y.  84,  48  L.R.A.  115,  56  N.  E.  532, 
but  the  question  of  ownership  was  not 
discussed. 

And  in  Lake  Shore  &  M.  S.  R.  Co.  v. 
Hochstim  (1896)  67  DL  App.  514,  it  was 
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held  that  a  carrier  which  checked  as 
baggage  the  sample  cases  of  a  salesman, 
after  being  informed  of  the  nature  of 
their  contents,  is  liable  for  their  loss; 
and  the  fact  that  the  articles  lost  were 
not  the  property  of  the  agent  purchasing 
the  ticket,  but  of  his  employer,  is  im- 
material to  defendant,  and  the  real  own- 
er could  sue  for  the  loss. 

In  Grant  v.  Newton  (1850)  1  E.  D. 
Smith  (K.  Y.)  95,  it  was  held  that  a 
father  who  employed  his  son  in  his  own 
business  and  sent  him  on  a  journey,  plac- 
ing in  his  possession  for  use  while  so 
employed  a  trunk,  clothing,  etc.,  for  the 
purposes  of  th/e  journey,  aa^y  maintain 
an  action  on  the  case  for  the  carrier's 
neglect  of  duty,  resulting  in  the  loss  of 
the  trunk. 

The  papers  carried  by  an  insurance 
agent,  relating  to  the  business  of  and 
belonging  to  the  insurance  company  are 
not  baggage.  Yazoo  &  M.  Valley  R.  Co. 
v.  Georgia  Home  Ins.  Co.  (Yazoo  &  M. 
Valley  R.  Co.  v.  Blackmar)  (1904)  85 
Miss.  7,  67  L.R.A.  646,  107  Am.  St.  Rep. 
265,  37  So.  500, 17  Am.  Neg.  Rep.  306. 

The  owner  of  baggage  could  not  re- 
cover for  its  loss  when  it  was  taken  as 
the  personal  baggage  of  a  servant,  the 
owner  going  on  another  train.  Becber 
v.  Great  Eastern  R.  Co.  (1870)  L.  R.  5 
Q.  B.  (Eng.)  241,  39  L.  J.  Q.  B.  N.  S. 
122,  22  L.  T.  N.  S.  299,  18  Week.  Rep. 
627. 

Misoollaaeoiui  oa«e(k 

In  Pennsylvania  R.  Co.  v.  Knight 
(1895)  58  N.  J.  L.'287,  33  Atl.  845,  it 
was  held  that  a  partnership  could. not, 
in  an  action  on  the  contract,  recover  for 
injury  to  a  typewriter  carried  by  one  of 
the  partners  as  baggage,  the  contract  of 
carriage  being  with  the  partner,  and  the 
firm  not  being  in  privity. 

In  Lrouiisville  &  N.  R.  Co.  v.  Dickson 
(1916)  —  Al*.  App.  — ,  73  So.  750,  cer- 
tiorari denied  in  (1917)  —  Ala.  — ,  74 
So.  1005,  where  one  of  two  joint  owners 
of  several  dogs  purchased  tickets  to  be 
used  by  themselves  and  others  composing 
a  hunting  party^  and  arranged  for  the 
transportation  of  the  dogs,  it  was  held 
that  the  contract  for  transportation  of 
the  dogs  was,  in  effect,  for  th«  sole  ben- 
efit of  the  two  owners,  and  they  were 
authorized  to  sue  for  the  carrier's  breach 
of  duty  growing  out  of  the  contract. 

In  Dunlap  v.  International  S.  B.  Ct. 
(1867)  98  Mu&  371,  it  was  held  that 
where  a  passenger  carried  in  his  baggage 
property  belonging  to  another  passenger, 
who  apparently  had  no  baggage,  the  car- 
rier was  not  liable  for  the  loss  of  such 
property.  .i  '•  •  •        R.  L.  S. 


116 


MINNESOTA  SUPREME  COURT. 


MINNESOTA  SVPKBME  COURT. 

STATE  OF  MINNESOTA  EX  REL.  VIR- 
GINIA &  RAINY  LAKE  COMPANY 

V. 

DISTRICT  COURT  OF  ST.  LOUIS  COUN- 
TY et  al. 

(—  Minn.  — ,     164  N.  W.  585.) 

'Workmen^s  compensation  —  freezini?. 

1.  Freezing  is  a  personal  injury  caused  by 
'•accident,''  within  the  meaning  of  the  Work- 
men's Compensation  Act. 

For  other  cases,  see  Master  and  Servant,  II. 
c,  i,  in  Dig,  1-52  \.  8. 

Same  ^  sufficiency  of  evidence. 

2.  A  workman  froze  his  thumb  while 
working  as  a  swamper.  His  work  required 
him  to  cut  and  handle  timber,  and  his 
hands  came  in  contact  with  the  snow.  His 
work  was  several  miles  from  camp,  and 
there  were  no  facilities  for  warming.  The 
weather  was  severely  cold.  A  finding  that 
the  freezing  arose  out  of  the  employment  is 
sustained  by  the  evidence. 

For  other  oases,  see  Evidence,  XII.  h,  in 
Dig,  1-^2  A .  8. 

(Bunn,  J.,  dissents.) 

(October  12,  1917.) 

PETITION  for  a  writ  of  certiorari  to  re- 
view a  judgment  of  the  District  Court 
for  St.  Louis  County,  awarding  compensa- 
tion under  the  Workmen's  Compensation 
Act  to  an  employee  of  relator.    Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Abbott,  MacPherran,  Jjewis, 
&  Hilbort,  for  relator: 

An  injury  consisting  of  freezing  is  not 
an  injury  by  accident,  within  the  meaning 
of  that  phrase  as  used  in  the  Minnesota 
Work  men  *s  Compensation  Act. 

United  States  Mut.  Acci.  Asso.  v.  Barry, 
131  U.  S.  100,  3.3  L.  ed.  60,  9  Sup.  Ct.  Rep. 
755;  Sinclair  v.  Maritime  Passengers'  Assur. 
Co.  3  El.  k  El.  478.  121  Eng.  Reprint,  621, 
30  L.  J.  Q.  B.  N.  S.  77,  7  Jur.  N.  S.  367,  4 
L.  T.  N.  S.  15,  9  Week.  Rep.  342;  Dozier  t. 

Headnotes  by  Dibeix,  C. 


Note.  —  The  general  subject  of  Work- 
men's Compensation  Acts  is  treated  in  anno- 
tations in  L.R.A.1916A,  23,  and  L.R.A. 
191 7  D,  80.  The  right  of  an  employee  to 
recover  for  injuries  because  of  weather  or 
climatic   conditions   is   discussed   on   pages 

"08  and  43  of  the  annotation  in  L.R.A.1916A, 
and  on  pages  108  and  129  of  the  annotation 

"in  L.RJ1.1917D. 

For  later  cases  and  annotations,  consult 
the  L.R.A.  Indexes  for  volumes  subsequent 
to   L.R.A.1917D,    under    the    title,    "Work- 
men's Compensation." 
L.R.A.1918C. 


Fidelity  &  C.  Co.  13  L.RJ^.  114,  46  Fed. 
446;  Elsey  v.  Fidelity  &  C.  Co.  —  Ind.  App. 
— ,  109  N.  E.  4J3;  Continental  Casualty  Co. 
V.  Pittmau,  145  Ga.  641,  89  S.  E.  '716; 
Schmid  v.  Indiana  Travelers'  Acci.  Asso.  42 
Ind.  App.  483,  85  N.  E.  1032;  Shanberg  v. 
Fidelity  &  C.  Co.  19  L.R.A.(N.S.)  1206,  85 
C.  C.  A.  343,  158  Fed.  1;  Feder  v.  Iowa 
Traveling  Men's  Asso.  107  Iowa,  538,  43 
L.R.A.  693,  70  Am.  St.  Rep.  212,  78  N.  W. 
252;  Western  Indemnity  Co.  v.  Pillsbury, 
170  Cal.  686,  151  Pac.  398,  10  N.  C.  G.  A. 
1;  Robbins  v.  Original  Gas  Engine  Co.  191 
Mich.  122,  157  N.  W.  437;  Boody  v.  K.  & 
C,  Mfg.  Co.  77  N.  H.  208,  L.R.A.i916A,  10, 
90  Atl.  859;  Bryant  v.  Fissell,  84  N.  J.  L. 
72,  86  Atl.  458,*3  N.  C.  C.  A.  585:  Fenton 
V.  J.  Thorley  &  Co.  [1903]  A.  C.  443,  72  L. 
J.  K.  B.  N.  S.  787,  52  Week.  Rep.  81,  89 
L.  T.  N.  S,  314,  19  Times  L.  R.  684,  5  W. 
C.  C.  1;  Liondale  Bleach,  Dye  &  Paint 
Works  V.  Riker,  85  N.  J.  L.  426,' 89  Atl.  929, 
4  N.  C.  C.  A.  713;  Eke  v.  Hart-Dyke  [1910] 
2  K.  B.  677,  80  L,  J.  K.  B.  N.  S.90,  103  L. 
T.  N.  S.  174,  26  Times  L.  R.  813,  3  B.  W. 
C.  C.  482,  3  N.  C.  C.  A.  230;  McMillan  v. 
Singer  Sewing  Mach.  Co.  [1913]  S.  C.  346, 
60  Scot.  L.  R.  220,  [1912]  Scot.  L.  T.  484, 
6  B.  W.  C.  C.  345. 

The  injury  in  this  case  did  not  arise  out 
of  and  in  the  course  of  the  employment. 

Warner  v.  Couchman  [1912]  A.  C.  3.>, 
81  L.  J.  K.  B.  N.  S.  45,  105  L.  T.  N.  S. 
676,  28  Times  L.  R.  58,  56  Sol.  Jo.  70,  4i» 
Scot.  L.  R.  681,  5  B.  W.  C.  C,  177,  [1911] 
1  K.  B.  351,  80  L.  J.  K.  B.  N.  8.  526,  103 
L.  T.  N.  S.  693,  27  Times  L.  R.  121,  55  Sol. 
Jo.  107,  4  B.  W.  C.  C.  32,  1  N.  C.  C.  A. 
51;  Karemakcr  v.  The  Corsican,  4  B.  \V. 
C.  C.  295;  Blakey  v.  Robson,  E.  &  Co.  [1912] 
S.  C.  334,  49  Scot.  L.  R.  254,  5  B.  W.  C. 
C.  536;  Rodger  v.  Paisley  School  Board 
[1912]  S.  C.  584,  49  Scot.  L.  R.  413,  5  B. 
W.  C.  C.  547. 

Messrs.  Edward  It.  Boyle,  J.  F.  Boyle, 
and  £.  J.  Kenny,  for  the  employee: 

Frostbite  as  suffered  by  the  employee  here 
was  an  event  happening  suddenly  and  vio- 
lently. 

Bacon  v.  United  States  Mut.  Aoci.  Asao. 
44  Hun,  599;  Macon,  Ben.  Soc.  p.  967;  Paul 
v.  Travelers'  Ins.  Co.  112  N.  Y.  472,  3  L.R.A. 
443,  8  Am.  St.  Rep.  758,  20  N.  E.  347: 
Pickett  V.  Pacific  Mut.  L.  Ins.  Co.  144  Fa. 
79,  13  L.R.A,  661,  27  Am.  St.  Rep.  618,  22 
Atl.  871. 

Recovery  may  be  had  for  injury  from 
freezing. 

Days  V.  S.  Trimmer  &  Sons,  176  App.  Div. 
124,  162  N.  Y.  Supp.  603;  Larke  v.  John 
Hancock  Mut.  L.  Ins.  Co.  90  Conn.  303, 
L.R.A.1916E,  584,  97  Atl.  320,  12  N.  C.  C. 
A.  308;  McManaman's  Case,  224  Mass.  554, 
113  N.  E.  287 ;  Canada  Cement  Co.  v.  Pazuk, 
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Rap.  Jud.  Quebec  22  B.  R.  432,  7  N.  C.  C. 
A  982. 

The  injury  suffered  by  the  employee  arose 
both  out  of  and  in  the  course  of  his  employ- 
ment. 

Larke  v.  John  Hancock  Mut.  L.  Ins.  Co. 
90  Conn.  303,  L.RA.1916E,  684,  97  Atl.  320, 
12  X.  C.  C.  A.  308;  McManaman's  Case,  224 
Mass.  554,  113  X.  E.  287;  Mahowald  v. 
Thompson-Starrett  Co.  134  Minn.  113,  158 
X.  W.  913;  State  ex  rel.  Duhitli  Brewing  & 
Malting  Co.  v.  District  Ct.  129  Minn.  176, 
lol  X.  W.  912;  State  ex  rel.  People's  Coal 
d  Ice  Co.  V.  District  Ct.  129  Minn.  502, 
L.RA.1916A,  344,  153  N.  W.  119,  9  N.  C. 
C.  A.  129;  State  ex  rel.  Puhlmann  v.  Dis- 
trict Ct.  —  Minn.  — ,  162  N.  W.  678. 

Dibcll,  C,  filed  the  following  opinion: 
Certiorari  to  review  the  judgment  of  the 
district  court  of  St.  Louis  county  awarding 
compensation  under  the  Workmen's  Com- 
pensation Act  to  Joe  Niemi,  an  employee 
of  the  relator,  Virginia  &  Rai»y  Lake  Com- 
pany. The  injury  for  which  the  award  was 
made  was  the  freezing  of  the  employee's 
thumb,  which  resulted  in  its  amputation. 
The  questions  are  these: 

(1)  Whether  freezing  is  a  personal  injury 
caused  by  accident,  within  the  meaning  of 
the  Compensation  Act. 

(2)  If  so,  whether  the  accident  arose  out 
of  the  employment,  within  the  meaning  of 
the  act. 

1.  The  statute  exacts  from  the  employer 
compensation  "in  every  case  of  personal  in- 
jury or  death  of  his  employee,  caused  by 
accident,  arising  out  of  and  in  the  course  of 
employment."  Gen.  Stat.  1913,  §  8203.  The 
term  "accident"  is  defined  as  follows:  "The 
word  ^accident*  as  used  in  the  phrases  *per* 
Bonal  injuries  due  to  accident'  or  'injuries 
or  death  caused  by  accident'  in  this  aet 
shall,  unless  a  different  meaning  is  clearly 
indicated  by  the  context,  be  contrtnied  to 
mean  an  unexpected  or  unforeseen  event, 
happening  suddenly  and  violently,  with  or 
without  human  fault  and  producing  at  the 
time,  injury  to  the  physical  structure  of  the 
body."    Gen.  Stat.  1913,  §  8230  (h). 

That  freezing  is  a  personal  injury  with- 
in the  meaning  of  the  Compensation  Act  is 
not  open  to  question.  McManaman'B  Case, 
224  Mass.  554,  113  X.  E.  287 ;  Larke  v.  John 
Hancock  Mut.  L.  Ins.  Co.  90  Conn.  303, 
L.RA.1916E,  584,  97  Atl.  320,  12  N.  C.  C. 
A.  308.  Nor  is  it  to  be  questioned  that  with- 
in the  statutory  definition  it  is  an  "unex- 
pected and  unforeseen  event,"  nor  that  it  is 
an  event  "producing  at  the  time  injury  to 
the  physical  structure  of  the  body."  It  has 
been  held  an  accident  within  a  statute  giv- 
ing; compensation  in  case  of  an  accidental 
injury,  but  not  defining  accident.  Davs  v. 
L.R.A.1918C. 


S.  Trittfner  &  Sons,  T76  App.  Div.  124,  162 
N.  Y.  Supp.  603;  Canada  Cement  Co.  v. 
Pazuk,  Rap.  Jud.  Quebec  22  B.  R.  432,  12 
D.  L.  R.  303,  7  X.  C.  C.  A.  982.  So  has  a 
sunstroke,  which  affords  a  helpful,  though 
not  perfect,  analogy.  Ismay  v.  Williamson 
[1908]  A.  C.  437,  77  L.  J.  P,  C.  X.  S.  107, 
99  L.  T.  N.  S.  595,  24  Times  L.  R.  881,  52 
Sol.  Jo.  713,  42  Ir.  L.  T.  213;  Morgan  v. 
llie  Zenaida,  25  Times  I^.  R.  446,  2  B.  W. 
C.  C.  19;  Davies  ▼.  Gillespie,  105  L,  T.  N.  S. 
494,  28  Times  L.  R.  6,  56  Sol.  Jo.  11,  5  B.  W. 
C.  C.  64.  The  difficult  question  is  whether 
the  requirement  that  the  event  be  one  "hap- 
I>ening  suddenly  and  violently"  excludes  it. 
Freezing  comes  suddenly  and  violently,  as 
distinguished  from  gradually  and  naturally 
or  in  ordiniLTf  course.  In  common  talk  a 
sudden  or  violent  death  is  one  occurring  un- 
expectedly, and  not  naturally  or  in  the 
ordinary  course  of  events.  In  some  such 
sense  the  words  are  used  in  the  statute. 
Their  effect  is  not  to  exclude  from  accidental 
injuries  all  exeept  sueh  as  result  loom 
physical  force  applied  from  without.  It  is 
suggested  in  argument  that  these  particular 
words,  with  others  employed  in  the  same 
connection,  were  used  in  caution  to  exclude 
occupational  and  other  diseases.  Whether 
such  is  their  effect  is  not  for  decision  here. 
We  think  that  a  fair  construction  of  the 
statutory  definition  does  not  e.\clude  freez- 
iikgf  and  w^e  hold  that  it  ^  a  persoaaJL  in- 
jury caused  by  accident,  within  the  msaa- 
ing  of  the  act. 

2.  It  is  not  questioned  that  the  employee 
received  his  injurj*  in  the  course  of  his 
employment.  It  is  contended  that  it  did 
not  arise  out  of  his  employment.  It  is  not 
enough  that  it  occurred  while  work  ^tas  in 
progress.  It  must  Imve  arisen  under  such 
circumstances  that  a  causal  connection  in 
traceable  between  the  employment  and  the 
freezing,  and  the  freezing  must  be  more  than 
a  consequence,  shared  by  the  community  in 
general,  of  exposure  to  cold. 

The  freezing  occurred  in  Januarj',  1016. 
The  workman  was  employed  by  the  relator 
as  a  swamper  in  the  woods  in  the  northern 
part  of  St.  Louis  county.  He  was  cutting 
and  handling  timber  and  making  roads  for 
swamping.  He  used  an  ax,  handled  the  tim- 
ber with  his  hands,  and  they  came  in  con- 
tact with  the  snow.  The  weather  was  severe- 
ly cold.  He  was  some  4  or  5  miles  from 
camp.  Tliere  were  no  facilities  for  warming. 
The  building  of  fires  was  not  permitted. 
The  evidence  fairly  sustains  the  view  that 
the  character  of  the  employee's  work  sub- 
jected him  to  a  risk  of  freezing  not  shared 
by  the  generality  of  the  community,  and 
sustains  the  finding  that  the  freezing  arose 
out  of  the  employment.  In  the  following 
cases,  all  involving  injuries  by  freezing,  liad- 
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inga  that  the  freezing  arose  out  of  the  em- , 
ployment  were  sustained:  McManaman^s 
Case;  Larke  v.  John  Hancock  Mut.  L.  Ins. 
Co.;  Days  v.  S.  Trimmer  &  Sons;  and  Cana- 
da Cement  Co.  v.  Pasulc, — supra.  In  the 
following,  findings  that  it  did  not  were  sus- 
tained: Warner  v.  Couchman  [1911]  1  K. ; 
B.  361,  80  L.  J.  K.  B.  N.  S,  626,  103  L.  T. 
N.  S.  693,  27  Times  L.  R  121,  66  Sol.  Jo. 
107,  1  N.  C.  C.  A.  61,  4  B.  VV.  C.  C.  32; 
Karemaker  v.  The  Corsican,  4  B.  W.  C.  C. 
295. 

The  general  question  of  what  constitutes 
an  accident  arising  out  of  employment  has 
]iad  consideration  by  this  and  other  courts. 
See  State  ex  rel.  Duluth  Brewing  &  Malting 
Co.  V.  District  Ct  129  Minn.  i76,  151  N. 
\V.  912 ;  State  ex  rel.  People's  Coal  &  Ice  Co. 
V.  District  Ct.  129  Minn.  602,  L.R.A.1910A, 


344,  153  N.  W.  119,  9  C.  C.  A.  129;  M«ho- 
wald  V.  Thompson -Star  re  tt  Co.  334  Minn. 
113,  158  N.  \V.  013,  159  N.  W  565;  1 
Bradbury,  Workmen's  Compensation,  398 
et  seq.;  1  Honnold,  Workmen's  Cvmpensa- 
tion,  §§  101  et  seq.;  notes  in  L.R.A.1916A, 
40,  Ann.  Cas.  1913C,  4,  Ann.  Cas.  191 4B,. 
498,  and  Ann.  Cas,  1916B,  1293;  26  Harvard 
L.  Kev.  401,  617.  The  case  in  review  does 
not  call  for  a  discussion  of  the  cases.  It 
is  enough  to  say  that  the  finding  that  the 
injury  was  an  accident  arising  out  of  the 
employment  is  sustained. 
Judgment  affirmed. 

Bunn,  J.,  dissenting: 
I  am  not  clear  that  it  can  be  fairly  said 
that  freezing  comes  ''suddenly  and  violent- 
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EMMA  J.  HARWOOD  et  al.,  Respts., 

V. 

JOSEPH  MELONEY  et  al..  Doing  Business 
as  Meloney  Brothers,  Appts. 

(—  Minn.  — ,  166  N.  W.  125.) 

Ijandlord  and  tenant  ^  retaining  por- 
tion of  premises. 

Wliere  at  the  end  of  the  term  a  lessor 
takes  possession  of  a  part  of  the  leased 
premises  not  then  occupied  by  the  lessee, 
but  the  lessee  retains  possession  of  the  re- 
mainder and  refuses  to  vacate,  the  lessor 
may  t;reat  him  as  holding  over  under  the 
lease  as  to  the  part  retained  by  him,  and 
may  collect  a  proportionate  part  of  the 
rental  for  the  term  during  which  he  con- 
tinues to  occupy  it. 
For  other  eases,  see  Landlord  and  Tenant, 

II,  d,  in  Dig.  1-6Z  y.  8. 

(January  18,  1918.) 

A  PPEAL  by  defendants  from  a  judgment 
A.  of  the  District  Court  for  Beltrami  Coun- 
ty sustaining  plaintiffs*  motion  for  judg- 
ment in  their  favor  Upon  the  pleadings,  in 
an  action  brought  to  recover  the  alleged 
proportionate  rental  value  of  a  certain 
tract  of  land.    Affirmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Headnote  by  Taylor,  C. 


Note.  —As   to   effect   of  tenant   holding 
])art   only   of  premises  after   expiration   of 
term,    see    annotation    following   this   case, 
post,   120. 
L.K.A.1918C. 


Messrs.  S.  M.  Koefod  and  W.  E.  Rowe, 

for  appellants: 

Plaintiffs  evicted  defendants  from  a  por- 
tion of  the  premises,  depriving  them  of  the 
beneficial  use  of  the  loading  grounds  to 
such  an  extent  that  they  were  damaged  in  a 
sum  greater  than  the  annual  value  of  the 
use  of  the  premises.  Under  such  circum- 
stances the  plaintiffs  are  not  entitled  to  re- 
cover any  rent. 

Briggs  v.  Hall,  4  Leigh,  484,  26  Am.  Dec. 
326;  Christopher  v.  Austin,  11  N.  Y.  216; 
Perniciaro  v.  Veniero,  90  X.  Y.  Supp.  369; 
Moore  v.  Mansfield,  182  Mass.  302,  94  Am. 
St.  Rep.  657,  65  X.  E.  398;  Halligan  v. 
Wade,  21  111.  470,  74  Am.  Dec.  108;  New 
York  Dry  Goods  Store  v.  Pabst  Brewing  Co 
60  C.  C.  A.  295,  112  Fed.  381;  Kuschiusky 
V.  Flannigan,  170  Mich.  246,41  L.R.A.(X.S.) 
430,  136  X.  W.  362,  Ann.  Cas.  1014A,  1228; 
Morris  v..  Kettle,  57  X.  J.  L.  218,  30  Atl. 
879 ;  Eldxed  v.  Leahy,  31  Wis.  546. 

Mr.  Walter  lu  Cliapin,  for  respondents: 

Defendants  originally  took  possession  as 
tenants  of  plaintiffs  and  held  for  several 
years,  paying  rent  until  the  wTitten  lease 
on  new  terms  was  entered  into.  PosseKi^ion 
continued  under  it  and  the  year's  rent  was 
paid.  Defendants  cannot  therefore  be  heard 
to  deny  the  plaintiffs'  title,  as  they  have 
retained  possession. 

Sage  V.  Halverson,  72  ^linn.  294,  75  X.  W. 
221);  Fleming  v.  Mills,  182  III.  464.  56  X.  E. 
373:  Vancleave  v.  Wilson,  73  Ala.  387;  Mor- 
rison V.  Bass<>tt,  26  Minn.  235,  2  X.  W.  851; 
Love  V.  Law,  57  Miss.  596;  Robinson  v.  Holt, 
90  Ala.  115,  7  So.  441;  Casey  v.  Hanrick, 
69  Tex.  44,  6  S.  W.  405;  Towne  v.  Butter- 
field,  97  Mass.  105;  Mackin  v.  Haven,  187 
111.  480,  58  X'.  E.  448;   Littleton  v.  Clay- 
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ton,  77  Ala.  571;  Juneman-  v.  Franklin, 
67  Tex.  411,  3  S.  W.  562  s  Underhill,  Land.  ^ 
T.  §  551 ;  Bullard  v.  Hudson,  125  Ga.  393, 
54  S.  £.  132;  McKisBick  v.  Ashln-,  U8  Cal. 
422.  33  Pro.  729;  Alten  v.  Hall,  64  Xeb.  256, 
89  X.  W.  803;  Nehr  v.  Krewzberg,  187  Pa. 
53,  40  All.  610;  Rnssell  v.  Fahyan,  27  N.  U. 
:i21):  Allen  v.  Chat  field,  8  Minn.  433,  Gil. 
'M:  Morrison  v.  Bansett,  26  Minn.  236,  2  N. 
VV.  851;  Anderson  v.  Winton,  136  Ala.  422, 
34  So.  962 ;  Warren  v.  Wagner,  76  Ala.  188, 
51  Am.  Rep.  446;  Vernam  v.  Smith,  16  N.  Y. 
'ill:  Sharpe  v.  Kelley,  5  Denio,  431;  Nissan 
V.  Turner,  50  Neb.  272,  69  N.  W.  778; 
Mofther  v.  Cole,  60  Xeb.  636,  70  N.  W.  276; 
Tavlor,  Land,  k  T.  629,  705. 

The  lease  covenants  for  a  right  of  re-entry 
for  breach  of  conditions  without  forfeiture 
of  rents  or  covenants  to  be  performed. 
Plaintiffs  had  a  right  of  re-entry  of  this 
laod  under  these  conditions. 

lleims  Brewing  Co.  v.  Flannery,  187  111. 
300,  27  X.  E.  286;  Grommes  v.  St.  Paul 
Trust  Co.  147  111.  634,  37  Am.  St.  Rep. 
248,  35  X".  E.  820;  Central  Invest.  Co.  v. 
M»-lick,  267  111.  664,  108  X.  E.  681;  Gal- 
l.ralth  V.  Wood,  124  Minn.  210,  50  L.R.A, 
«X.S.)  1034,  144  N.  W.  946,  Ann.  Caa. 
I915B,  609. 

Taylor,   C,  filed  the  following  opinion: 
Defendants  appeal  from  a  judgment  ren- 
dered on  the  pleadings. 

The  complaint  sets  forth  a  written  lease 
by  which  plaintiffs  rented  to  defendants 
a  tract  of  land  having  a  frontage  of  400  feet 
in  the  townsite  of  New  Roosevelt  for  the 
term  of  one  year  from  and  after  the  1st  day 
3i  November,  1911,  for  the  sum  of  $320. 
The  lease  contained  the  usual  provisions 
for  re-entry,  and  the  usual  covenant  by  the 
leasees  to  surrender  the  possession  of  the 
premises  to  the  lessors  at  the  end  of  the 
term.  The  complaint  further  alleged  that 
defendant  took  possession  of  the  premises 
under  the  lease,  occupied  them  during  the 
rear,  and  paid  the  rent  therefor;  that  at 
the  end  of  the  year  defendants  surrendered 
the  west  50  feet  of  the  premises,  but 
remained  in  possession  of  all  the  remainder 
Uiereof,  and  occupied  aiid  used  the  same  ior . 
a  period  of  four  years  after  the  term  named 
in  the  lease  had  expired ;  and  that  the  pro- 
portion of  rent  for  the  part  of  the  premises 
retained  by  defendants  was  seven  eighths 
of  the  rent  for  the  entire  premises;  and  de- 
manded judgment  therefor.  The  answer  al- 
leged that  before  making  the  written  lease 
defendants  had  occupied  the  premises  from 
time  to  time  for  short  periods  with  the  per- 
miiision  of  plaintiffs,  and  had  paid  plaintiffs 
therefor;  that  at  the  time  of  making  the 
written  lease  they  had  a  large  amount  of 
LR.A.1918C. 


timber  products  stored  upon  the  premises; 
that  they  were  required  by  plaintiffs  either 
to  take  a  lease  for  one  year  for  $320  or  to 
remove  their  property ;  that  plaintiffs  false- 
ly  represented  that  they  were  the  owners  of 
the  land  and  entitled  to  the  exclusive  pos- 
session thereof;  that  the  rent  demanded  was 
exorbitant,  but  to  avoid  the  expense  of  re- 
moving their  property  defendants  executed 
the  lease,  occupied  the  premises  during  the 
year,  and  paid  the  rental  therefor:  that  be- 
fore the  end  of  the  year,  they  notified  plain- 
tiffs in  writing  that  they  would  not  surren- 
der possession  at  the  end  of  the  term,  would 
not  renew  the  lease  with  plaintiffs,  and 
would  not  recognize  plaintiffs  as  the  owners 
of  the  premiaes  or  entitled  to  possession 
thereof,  but  would  recognize  the  Slinnesota 
&  Manitoba  Railroad  Company  as  owner  of 
the  land  and  would  take  a  lease  from  that 
company  therefor;  that  on  November  1, 
1912,  defendants  leased  the  premises  from 
the  railroad  company,  and  have  ever  since 
held  possession  and  occupied  them  under 
the  railroad  company;  that  after  the  Ist 
day  of  November,  1912,  plaintiffs  took  pos- 
session of  the  west  60  feet  of  the  land  at 
a  time  when  defendants  were  not  occupying 
that  part  of  the  premises,  and  have  ever 
since  retained  possessicm  of  such  50  feet; 
that  the  rental  value  of  the  part  of  the 
premises  of  which  defendants  retained  po^ 
session  did  not  exceed  three  fourths  of  the 
rental  value  of  the  whole  premises;  and 
that  the  value  of  the  use  of  the  whole  prem- 
ises did  not  exceed  $40  per  year.  The  an- 
swer further  alleged  that  an  action  is  pend- 
ing, undecided,  between  the  railroad  com- 
pany and  plaintiffs  to  determine  the  title 
to  the  land;  and  that  defendants  are  in- 
formed, and  believe,  that  the  railroad  com- 
pany is  the  owner  thereof. 

Plaintiffs  made  a  motion  for  judgment  on 
the  pleadings  for  $240  per  year,  being  three 
fourths  of  the  rental  value  as  fixed  by  the 
lease.  This  motion  was  granted,  and  judg- 
ment rendered  accordingly. 

Defendants  do  not  question  the  rule  that 
a  tenant  who  has  received  possession  of  the 
leased  premises  from  his  landlord  cannot 
dispute  the  title  of  the  landlord  until  he  has 
returned  posaession  to  the  landlord  or  has 
been  compelled  to  yield  to  a  paramount  title. 
Defendants  concede  that  they  received  pos- 
session from  plaintiffs,  and  make  no  claim 
that  they  have  been  compelled  to  yield  to  a 
paramount  title.  They  rely  for  reversal 
upon  the  well-established  rule  of  the  com- 
mon law  that  where  a  landlord  wrongfully 
evicts  his  tenant  from  a  part  of  the  demised 
premises  the  whole  rent  is  suspended  until 
the  possession  of  such  part  has  been  restored 
to  the  tenant.     Christopher  v.   Austin,   11 
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N.  Y.  216;  Morris  v.  Kettle,  57  N.  J.  L. 
218,  30  Atl.  870;  Knschinsky  t.  Flanigitii, 
170  Mich.  246,  41  L.R.A.(X.8.)  430,  136 
N.  W.  362,  Ann.  Cas.  1914A,  1228;  Halli- 
gan  V.  Wade,  21  111.  470,  74  Am.  Dec.  108; 
Moore  v.  Mansfield,  182  Mass.  302,  04  Am. 
St.  Rep.  657,  65  N.  E.  398;  16  R.  C.  L.  963, 
§  461. 

They  contend  that  plaintiffs,  by  taking 
possession  of  the  west  60  feet  of  the  land, 
in  effect  evicted  them  therefrom,  and  in 
consequence  thereof  are  not  entitled  to  re- 
cover rent  for  the  remainder  of  the  prem- 
ises. But  the  facts  do  not  bring  the  case 
within  the  rule  invoked.  At  the  end  of  the 
year  plaintiffs  were  entitled  to  the  posses' 
sion  of  the  entire  tract  and  defendants  had 
covenanted  to  restore  it  to  them.  Plaintiffs 
found  the  west  50  feet  unoccupied  and  took 
possession  of  it,  as  they  had  a  right  to  do, 
but  defendants  retained  possession  of  the 
remainder,  and  wrongfully  refused  to  vacate. 
The  landlord  does  not  forfeit  his  rent  under 
the  rule  invoked  unless  he  has  dispossessed 
the  tenant  of  a  part  of  the  premises  in 
violation  of  the  terms  of  the  lease.  Here 
there  has  been  no  violation  of  the  terms  of 
the  lease  by  plaintiffs.  The  only  viola^ 
tion  of  the  terms  of  the  lease  was  the  re- 
fusal of  defendants  to  surrender  the  re- 
mainder of  the  leasehold  at  the  end  of  the 
term.  Retaining  a  portion  of  the  premises 
gave  plaintiffs  the  right  to  treat  defend- 
ants as  holding  over,  and  except  for  the 
fact  that  plaintiffs  took  possession  of  a 
part  of  the  land,  they  would  have  the  right 
to  collect  the  full  amount  of  the  rent,  al- 
though defendants  retained  only  a  portion 
of  the  premises.  Bless  v.  Jenkins,  129  Mo. 
647,  31  S.  \V.  93S;  Ballance  v.  Peoria,  180 
111.  29,  54  X.  E.  428:  Cavanaugh  v.  Clinch, 
88  Ga.  610,  15  S.  E.  673. 

But  plaintiffs,  having  taken  possession  of 
the  unoccupied  part  of  the  land,  must  make 
a  proportionate  reduction  in  the  rent.  De- 
fendants allege  that  the  rental  value  of  the 
whole  tract  is  much  less  than  the  rental 
which  they  had  agreed  to  pay,  but,  as  they 
saw  fit  to  remain  in  possession  in  violation 


of  their  covenant,  and  concede  that  the  rental 
value  of  the  portion  retained  by  them  iss 
three  fourths  of  the  rental  value  of  the 
whole  tract,  they  are  not  in  position  to  com- 
plain because  plaintiffs  elected  to  treat 
them  as  tenants  holding  over,  and  accepted 
their  own  apportionment  of  the  rent  by 
taking  judgment  for  only  three  fourths  of 
the  rent  reserved  by  the  lease. 

Without  appearing  to  place  much  reliance 
thereon,  defendants  also  invoke  the  rule 
that  a  tenant  who  has  been  induced  to  enter 
into  the  leajse  by  fraud  may  attack  his  land- 
lord's title  if  necesaary  to  enable  him  to 
protect  rights  of  which  he  is  being  deprived 
by  the  fraud.  The  facts  do  not  bring  the 
present  case  within  this  rule.  The  only 
misrepresentation  charged  is  that  plaintiffs 
asserted  that  thej  were  the  owners  of  the 
land,  but  the  truth  of  this  assertion  is  de- 
nied only  upon  information  and  belief;  and 
it  is  admitted  tliat  plaintiffs  are  asserting 
their  title  and  seeking  to  establish  it  in  court 
against  the  adverse  claimanta.  Defendants 
neither  have  nor  claim  any  interest  in  the 
land,  except  such  as  they  acquired  under 
the  lease  from  plaintiffs  and  the  subeequent 
lease  from  the  railroad  company.  While 
plaintiffs  were  in  unquestioned  possession 
of  tlie  laud  under  claim  of  ownership,  de- 
fendants volimtarily  leased  it  from  them, 
received  possession  from  them,  and  have 
ever  since  retained  such  possession  without 
interference  by  anyone.  The  lease  impaired 
no  rights  of  defendants  in  the  land,  and  de- 
fendants, having  taken  possession  under  it, 
must  restore  such  possession  to  plain tilT^ 
before  they  can  be  heard  to  dispute  plain- 
tiffs' title.  Sage  v.  Halverson,  72  Minn. 
294,  7o  N.  W.  229;  also  numeroua  cases 
cited  in  note  found  in  4  Ann.  Cas.  at  page.i 
108  et  seq.  If  the  mere  fact  that  the  land- 
lord asserted  that  he  was  the  owner  when 
in  truth  he  was  not  was  sufficient  ground 
for  permitting  the  tenant  to  attack  his  land- 
lord's title,  the  rule  that  a  tenant  is  es- 
topped from  denying  the  title  of  his  land- 
lord would  be  well-nigh  abrogated. 

Judgment  affirmed. 


Annolation — ^Landlord  and  tenant:  tenant  holding  part  only  of  premises 

after  expiration  of  term. 


Various  phases  of  holding  over  by 
tenant  are  treated  in  notes  listed  in  the 
L.R.A.  Indexes  under  "Landlord  and 
Tenant." 

In  2  Taylor  on  Landlord  &  Tenant,  § 
524,  it  is  said :  "If  he  has  let  the  whole 
or  any  part  of  the  premises  to  an  under- 
tenant who  is  in  possession  at  the  ter- 
mination of  the  lease,  he  must  eject  him; 
otherwise  he  cannot  render  up  that  com- 
L.R.A.1918C. 


plete  possession  to  which  the  landlord  is 
entitled.  And  unless  the  entire  i>osses- 
sion  is  delivered  up  the  tenant's  respon- 
sibility for  rent  will  continue,  although 
it  may  have  become  impossible  for  him 
to  give  the  landlord  full  possession,  in 
consequence  of  the  obstinacy  or  ill  will 
of  an  undertenant  to  whom  he  has  let 
a  part  or  the  whole  of  the  premises,  and 
who  refuses  to  quit;  for  in  such  case  the 
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landlord  may  refuse  to  aeeept  possesBion, 
and  hold  the  original  tenant  liable.^' 

A  tenant  who  without  the  eoneent  of 
the  landlord  retains  possesaion  of  part 
of  the'  promisees  must  be  considered  as 
holding  over  as  to  all.  Cavanangh  v. 
Clinch  (1891)  88  Ga.  610,  15  8.  E.  ^3 
(see  citation  of  same  ease,  infra) ;  Bal- 
lance  v.  Peoria  (1890)  180  HL  29,  64  N. 
E.  428;  Nachbour  v.  Wiener  (1889)  34 
DL  App.  237;  Longfellow  r.  Longfellow 
(1864)  54  Me.  240;  Bless  v.  Jenkins 
(1895)  129  Mo:  647,  31  S.  W.  ©38  (see 
comment  upon  same  case,  infra);  Dorr 
V.  Barney  (1877)  12  Hun  (N.  Y.)  259; 
Katz  y.  Schreckinger  (1906)  52  Mise. 
160,  101  N.  Y.  Supp.  743;  HARWt)OD  v. 
Melonet,  ante,  118. 

In  Bless  v.  Jenkins  (1896)  129  Mo. 
647,  31  S,  W.  938,  the  principle  that  a 
tenant  holding  over  part  of  the  premises 
at  the  expiration  of  the  term  is  liable  for 
the  whole  rent  is  stated  with  approval, 
although  the  decision  appears  to  be  based 
upon  the  finding  that  there  was  a  new 
lease,  under  which  the  landlord  bad  a 
ri^ht  to  reftise  to  accept  a  surrender  of 
all  or  part  of  the  premises. 

A  lessee  from  year  to  year  of  a*  store 
and  wharf  in  connection  therewith  who, 
on  the  day  the  lease  expired,  vacated  the 
store  and  tendered  the  keys  to  the  lessor, 
but  remained  in  possession  of  the  wharf 
for  about  two  weeks  while  selling  the 
foal  that  he  had  previously  placed  there- 
on, must  be  considered  as  a  tenant  hoM^ 
ing  over,  so  as  to  incur  liability  for 
another  full  year's  rent  for  the  whole 
premises.  Cavanaugh  v.  Clinch  (1891) 
88  Ga.  610,  15  S.  E.  673.  The  court 
apparently  based  this  decision  upon  the 
theory  that  a  tenant  who  holds  over  on 
part  of  the  premises  holds  over  as  to  all, 
although  there  were  facts  involved  which 


perhaps  might- have  been  sufficient  to 
form  an  independent  basis  for  the  hold- 
ing. The  lessor  had  refused  to  accept  the 
keys  to  the  store  on  the  ground  that  an 
agreement  had  been  made  for  a  con- 
tinuance of  the  tenancy. 

From  what  has  been  said  it  seems  clear 
that  had  the  landlord  in  Harwoou  v. 
M£LON£Y,  118,  refrained  from  taking 
possession  of  any  part  of  the  demised 
premises  he  could  have  consistently 
claimed  the  whole  rental  as  fixed  in  the 
lease,  thus  electing  to  treat  the  tenant 
as  one  holding  over.  Bi^t  that  does  not 
prove  his  innocence  of  wrongful  eviction 
as  to  part  of  the  premises.  If  he  elected 
to  treat  the  tenant  .as  one  holding  over 
at  the  rental  fixed  in  the  lease, — and  his 
bringing  the  action  shows  that  he  did, — 
it  would  seem  inconsistent  to  use  his 
right  to  evict  generally  as  a  cover  for 
the  wrongfulness  of  his  act  in  evicting 
from  a  part,  because  that  r^ht  exitfts 
only  on  the  assumption  that  he  is  not 
treating  the  tenancy  as  continuing  un* 
der  the  lease.  Consistency  would  seem 
to  require  the  payment  of  rent  for  the 
use  and  occupation  of  the  part  retained 
without  regard  to  the  amount  fixed  in 
the  lease,  unless  the  facts  clearly  in- 
dicltte  a  voluntary  stinender  of  part  of 
the  premises  by  the  tenant.  If  the  ease 
was  one  of  voluntary  surrender  of  a  part, 
a  proportionate  part  of  the  rent  as  fixed 
by  the  lease  would  perhaps  be  the  correct 
measure,  but  the  language  used  by  the 
court  seems  to  indicate  that  the  landlord 
wiis  permitted  to  play  fast  and  loose  by 
electing  to  treat  the  tenant  as  a  hold- 
over and  at  the  same  time  do  with  im- 
punity acts  that  could  be  justified  only 
upon  the  theory  that  there  was  no  hold- 
over recognized  by  the  landlord. 

J.  W.  M. 
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HENRY  MACKB 

V. 

JOHN  W.  JUNGELS 

and 

MARY  WAGENER,  Appt. 

(—  Neb.  — ,  166  N.  W.  191.) 

Libel  —  slander  ^  note  in  satisfaction. 
1.  Language,  if  used  attributing  to  an- 

Headnotes  by  Ccanish,  J, 

Note.  —  For  suspension  of  operation  of 
Statute  of  iJimitationB  as  incident  to  grant 
cnr  denial  of  equitable  relief,  see  annotation 
following  this  case,  post,  123. 

L.R.A.1918C. 


other  an  uncontrollable  sexual  desire  that 
caused  her  to  eommit  an  unmannerly  and 
unwomanly  act,  is  slanderous,  and  a  note 
freely  given  in  settlement  of  a  claim  for 
damages  to  her  reputation  resulting  from 
such  slander  is  not  without  consideration. 
For  other  cases,  see  Bills  and  yotes,  I,  o; 

Libel   and  Slander,  II,   h,  in  Dig.   1-52 

N.  8. 

Puress  —  social  Influence. 

2.  Where  coercion  is  not  sufBoient  to 
amount  to  duress,  but  a  social  or  domestic 
force  is  exerted  on  a  party,  which  controls 
the  free  action  of  his  will,  and  prevents 
voluntary  action  in  the  giving  of  a  note 
and  mortgage,  equity  may  relieve  against 
the  same  on  the  ground  of  undue  influence. 
For  other  cases,  see  Equity,  I.  d,  in  Dig* 

1-^2  v.  /?. 
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liiniltation    of    actions  —  pendencj    of 
suit. 

3.  A  note,  given  in  settlement  of  a  claim 
of  damages  for  tort,  is  held  void  because 
procured  by  undue  influence  exerted  by  oth- 
ers than  the  payee  thereof.  In  this,  a  suit 
seeking  to  enjoin  the  collection  of  the  note 
because  procured  by  undue  influence,  the 
payee  defended  in  good  faith,  believing  that 
undue  influence  had  not  been  exerted.  Held, 
that  the  payee  should,  in  an  action  in 
equity,  be  permitted  to  prosecute  her  claim 
of  damages  for  tort,  and  that  the  Statute 
of  Limitations  does  not  run  during  the 
period  covering  the  pendency  of  said  action. 
For  oilier  cases ^  €ee  Limitation  of  Actions, 

n \  6,  in  Dig.  1-52  A.  8. 

(Rose,  J.,  dissents.    Morrissey,  Ch.  J.,  and 
Letton,  J.,  dissent  in  part.) 

(January  21,  1018.) 

APPEAL  by  defendant  Wagener,  from  a 
judgment  of  the  District  Court  for 
Boone  County,  in  favor  of  plaintiff,  in  an 
action  brought  to  enjoin  defendant  from  col- 
lecting or  transferring  certain  notes  and 
mortgage  given  by  plaintiff  and  his  wife  to 
her  in  settlement  of  a  claim  for  damages. 
Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alien  A  Dowling  and  Vail  A 
Flory,  for  appellant: 

The  want  or  failure  of  consideration  in 
the  absence  of  fraud  is  not  sufficient  ground 
upon  which  the  court  could  render  a  decree 
of  cancelation  on  an  executed  contract. 

Thomp.««on  v.  Jackson.  3  JRand.  (Va.)  504, 
15  Am.  Dec.  721:  Jackson  v.  Jackson,  222 
111.  46,  6  L.R.A.(X.S.)  785,  78  N.  E.  10; 
Cancelation  of  Instruments,  4  R.  C.  L.  § 
14;  Stacey  v.  Walter,  125  Ala.  201,  82  Am. 
St.  Rep.  235,  28  So.  SO- 

The  language  used  by  plaintiff  was 
slanderous  per  se  and  inexcusable. 

Battles  v.  T>'son.  77  Neb.  563,  24  L.R.A. 
(X.S.)  577,  110  X.  W.  290.  15  Ann.  Cas. 
1241;  Piper  v.  Woolmau,  43  Xeb.  280,  61 
K.  \V.  588;  Waugh  v.  Waugh,  47  Ind.  580; 
Ronnie  v.  Ryder,  28  X.  Y.  S.  R,  141,  8  N.  Y. 
Supp.  5;  Mason  v.  Stratton,  17  X.  Y.  8.  R. 
302.  1  N.  Y.  Supp.  511;  Malone  v.  Stewart, 
15  Ohio.  310,  45  Am.  Dec.  577;  Derham  v. 
Derham.  123  Mich.  451,  82  X.  W.  218; 
:McDonald  v.  Xugent,  122  Iowa.  651,  98  X. 
W.  506:  Lorager  v.  Lorager.  115  Mich.  681, 
74  X.  W.  228:  Fitzgerald  V.  Yonng,  89  Xeb. 
693,  132  X.  W.  127. 

The  compromise  and  settlement  between 
the  parties  was  valid. 

Mai>sillon  Kn<i[ine  &  Thresher  Co.  v. 
Prouty.  65  Xeb.  406.  01  X.  \V.  384;  Chi- 
eago,  R.  I.  &  P.  R.  Co.  v.  BuckstafT.  65  Xeb. 
334,  91  X.  \V.  426;  Carter  White  J^ad  Co. 
v.  Kinlin.  47  Xeb.  409.  60  X.  \V.  536;  Harri- 
J-.R.A.1918C. 


f  son  V.  Dewey,  46  Mich.  173,  9  N.  W.  152; 
Copeley  v.  Hyland,  46  Minn.  205,  48  X.  W. 
777;  Stoehle  v.  Halin,  158  111.  79,  42  X.  E. 
150;  1  Parsons,  Contr.  439,  §  4;  Callisher  v. 
Bischoffsheim,  L.  R.  5  Q.  B.  449,  39  L.  J. 
Q.  B.  N.  S.  181,  18  Week.  Rep.  1127;  Weh- 
rum  V.  Kuhn,  61  N.  Y.  623. 

The  action  is  based  upon  the  theory  of 
dureas;  that  is,  that  the  plaintiff  was 
coerced  into  the  execution  of  the  contract  of 
settlement  and  of  the  notes  and  mortgage; 
but  there  is  no  evidence  to  sustain  such  an 
allegation. 

Pryor  v.  Hunter,  31  Neb.  678,  48  X.  W. 
736;  Kiler  v.  Wohletz.  79  Kan.  716,  L.R.A. 
1015B,  11,  101  Pac.  474;  Galusha  v.  Sher- 
man, 105  Wis.  263,  47  L.R.A.  417,  81  X.  \V. 
405;  Perkins  v.  Trinka,  30  Minn.  241,  15 
N.  W.  115;  Lindquist  v.  Bradley,  161  Wis. 
175,  152  N.  W.  827;  Zent  v.  Lewis,  90 
Wash.  651,  156  Pac.  848. 

Messrs.  Benjamin  S.  Baker,  W.  R. 
Patrick,  and  A.  K,  Garten,  for  appellee: 

Courts  of  equity  will  grant  relief  on  the 
ground  of  undue  influence,  even  where  co- 
ercion is  not  sufficient  to  amount  to  duresa, 
where  such  undue  influence  controls  the  free 
action  and  will,  and  prevents  free  and 
voluntary  action  in  the  making  of  a  con- 
tract. 

Munaon  v.  Carter,  10  Neb.  203,  27  N.  W. 
208;  Taylor  v,  Taylor,  8  How.  183,  12  L. 
ed.  1040;  McCormick  v.  :Malin,  5  Blackf. 
609;  Whitehorn  v.  Hines,  1  Munf.  557; 
Slocum  V.  Marshall,  2  Wash.  C.  C.  397,  Fed. 
Cas.  Xo.  12,053;  Sands  v.  Sands,  112  lU. 
225;  Kleeman  v.  Peltzer,  17  Neb.  381.  22 
N.  W.  793;  Uuguenin  v.  Baseley,  14  Ves. 
Jr.  273,  33  Kng.  Reprint,  526,  0  Revised 
Rep.  148,  276,  6  Eng.  Rul.  Cas.  834;  Smith 
v.  Kay,  7  H.  L.  Cas.  770,  11  Eng.  Reprint. 
290,  30  L.  J.  Ch.  N.  S.  45;  Hansen  v. 
Berthelsen,  10  Neb.  433,  27  N.  W.  423; 
Hartnett  v,  Hartnett,  42  Xeb.  23,  60  X.  W. 
362;  Watkins  v.  Brant,  46  Wis.  419,  1  X. 
W.  66;  1  Elliott,  Contr.  §  155;  Good  v. 
Zook,  116  Iowa,  582,  88  X.  W.  376;  Dowie 
v.  Driscoll,  203  111.  480,  68  X.  E.  56 ;  Fine- 
gan  V.  Theisen,  92  Mich.  173,  52  X.  W.  619; 
Barnes  v.  Brown,  32  Mich.  146;  Xebraska 
Cent.  Bldg.  &  L.  Asso.  v.  McCandless,  83 
Xeb.  536,  120  X.  W.  134;  Hargreaves  v. 
Korcek,  44  Xeb.  660,  62  X.  W.  1086;  Morse 
V.  Woodworth.  155  Mass.  233,  27  X.  E.  1010, 
20  N.  E.  525;  HuUhordt  v.  Scharner,  15 
Neb.  57,  17  N.  W.  259. 

Cornish,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  in  equity  in  which  the 
plaintiff  asked  that  the  defendant  be  en- 
joined from  collecting  or  transferring  cer- 
tain notes  and  mortgage  given  by  plaintiff 
and  his  wife  to  defendant,  in  settlement  of 
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1  claim  for  damages,  on  the  ground  that 
they  were  without  consideration  and  ob- 
tained by  duress  and  by  undue  influence  and 
fraud.  The  trial  court  found  that  the  notes 
were  without  consideration,  canceled  the 
iDstruments,  and  granted  a  perpetual  in- 
jutK*tion.    Defendant  appeals. 

The  controversy  arose  out  of  aji  occur- 
rence at  a  church  meeting,  in  which  the 
plaintiff  used  language  towards  the  defend- 
ant which  she  contended  was  slanderous 
and  damaging.  We  are  unable  to  agree 
with  the  trial  court  that  the  incident  was 
of  such  trifling  nature  that  the  court  can 
8av,  as  a  matter  of  law,  that  the  words  used 
were  not  slanderous,  nor  sufficient  to  base 
a  claim  for  damages.  What  they  were  is  in 
dispute.  As  interpreted  from  the  German 
br  some  of  the  witnesses,  they  amounted  to 
an  accusation  that  defendant  had  an  un- 
controllable sexual  desire,  causing  her  to 
do  an  unmannerly  and  unwomanly  act  in 
forcing  her  way  to  a  seat  supposed  to  be 
occupied  only  by  men. 

We  are  of  opinioif,  however,  that,  taking 
all  the  facts  and  cireumstanoes  into  con- 
sideration, coercion  was  exercised  upon  the 
plaintiff  by  persons  connected  with  the 
church  other  than  defendant,  to  procure 
him  to  give  the  notes  and  mortgage  in  satis- 
faction of  the  demand,  whicli,  while  not 
amounting  to  duress,  did  amount  to  a  social 
and  mental  force  exerted  upon  him,  oc»n- 
trolling  the  free  action  of  his  will,  and  pre- 
renting  that  voluntary  action  in  the  giving 
of  the  notes  whiob  equity  will  relieve 
against  on  the  ground  of  undue  influence. 
Hartnett  v.  Hartnett,  42  Xeb.  23,  60  N.  W. 
362.  The  notes  should  be  canceled  and  the 
plaintiff  released  from  all  liability  thereon. 

The  event  occurred  March  31,  1015.  This 
action,  enjoining  the  defendant  from  bring- 
ing suit  on  the  note,  was  begun  April  14, 
1915.  It  would  be  inequitable  that  defend- 
ant's claim  for  damages  should  be  lost  by 
the  running  of  the  Statute  of  Limitations 
during  the  time  this  action  has  been  pend- 
ing.   The  nature  and  extent  of  her  claim 


have  depended  upon  the  results  of  this  liti- 
gation. During  its  pendency  she  has  not 
been  free  to  otherwise  prosecute  it.  While 
in  this  action  she  has  defiended  upon  the 
ground  that  undue  influence  was  nc^  exert- 
ed, she  appears  to  have  prosecuted  her  de- 
fense in  good  faith.  Her  situation  may  be 
likened  to  that  of  the  person  who  has  by 
mistake  altered  an  instrument  and  yet  may 
recover  upon  it.  The  principle  is  recognized 
in  the  rule  that,  because  there  may  be  a 
good-faith  dispute  whether  an  instrument 
was.  procured  by  fraud  or  duress,  the  party 
intending  to  rescind  must  do  so  within  a 
reasonable  time,  if  at  all.  The  defendant, 
so  electing,  should  in  equity  be  permitted 
to  plead,  setting  up  her  alleged  cause  of 
action  against  the  plaintiff,  and,  upon  is- 
sues being  joined,  the  cause  tried  as  a  law 
action  for  damages.  First  Nat.  Bank  v. 
Gibson,  74  Neb.  236,  104  N.  W,  174,  106  N. 
W.  1081. 

The  judgment  of  the  District  Court  is 
modified  and  affirmed,  and  the  cause  re- 
manded for  further  proceedings,  as  herein 
indicated. 

Rose,  J.,  dissents. 

lictton,  J.,  concurring  in  afflrmance  and 
dissenting  from  modification  of  decree: 

I  concur  in  the  affirmance,  but  dissent 
from  the  modification  of  the  decree.  The 
result  of  the  modification  is  to  hold  that 
one  who  ratifies  an  illegal  act,  by  seeking  to 
sustain  in  court  the  validity  of  notes  im- 
properly extorted  by  duress,  may,  even  after 
the  Statute  of  Limitations  has  run  by  rea- 
son  of  the  delay  caused  by  the  suit,  recover 
upon  the  original  cause  of  action,  if  any. 
It  gives  one  who  ratifies  the  act  of  a  wrong- 
doer the  option  to  stand  upon  the  notes, 
and,  if  unsuccessful,  to  retrace  his  steps 
and  begin  again  after  the  statute  has  run. 

Morrissey,  Ch.  J.,  concurs  in  this  special 
concurrence  and  dissent. 


Aanotetion^-Eqiiity:  suBpension  of  op«rati<Hi  of  Statute  of  Limitatioiis  as 

incident  to  grant  or  denial  of  equitable  relief. 


Upon  the  general  question  as  to  the 
effect  of  an  injunction  against  legal  pro- 
ceedings to  suspend  the  operation  of  the 
Statute  of  Limitations,  see  notes  ap- 
pended to  Hunter  v.  Niagara  F.  Ins.  Co. 
3  L.R.A.(N.S.)  1187,  and  Lagerman  v. 
Casserly,  23  L.R.A.(N.S.)  673.  Cases  of 
this  kind  are  not  included  herein. 

It  is  a  general  rule  that  equity  will  not 

suffer  a  debtor  who  procures  and  keeps 

in  force  an  injanetiou  against  the  col- 
L.R.A.1918C. 


lection  of  a  debt  which  he  ought  to  pay 
until  it  is  barred  at  law  bv  the  Statute 
of  Limitations  to  avail  himself  of  the 
statute.  Union  Mnt.  L.  Ins.  Co.  v.  Diee 
(1882)  11  Biss.  373,  14  Fed.  523;  Sugg 
V.  Thrasher  (1855)  30  Miss.  136;  Wilk- 
inson r.  Flowers  (1859)  37  Miaa.  579,  75 
Am.  Dec.  78;  Marshall  v.  Minter  (1870) 
48  Miss.  666;  Tishimingo  Say.  Inst.  v. 
Buchanan  (1882)  60  Ifiss.  496;  Doughty 
V.  Doughty    (1854>  10  K.  J.  Eq.  347; 
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Lamb  v.  Ryan  (1885)  40  N.  J.  Eq.  67; 
Barker  v.  Millard  (1837)  16  Wend.  (N. 
Y.)  572  (rule  stated).  In  the  application 
of  this  rule  it  has  been  held  that  where 
the  holder  of  a  paramount  title  to  real 
estate  was  enjoined  from  asserting  the 
aame^  equity  will  suspend  the  operation 
of  the  Statute  of  Limitations  as  to  the 
person  in  possession  of  the  land  at  whose 
instance  action  on  the  paramount  title 
was  enjoined.  Kelly  v.  Donlin  (1873) 
70  HL  382. 

Where  a  complainant  was  denied  any 
relief,  but  the  defendant  established  a 
note  against  him  which  he  had  been  en- 
joined from  disposing  of  or  bringing  ac- 
tion upon,  the  defendant  will  be  given*  a 
judgment  for  the  amount  of  the  note, 
with  interest,  notwithstanding  that  dur- 
ing the  pendency  of  the  proceeding  any 
remedy  at  law  thereon  had  become 
barred  by  the  Statute  of  Limitations. 
Yzaguirre  v.  Garcia  (1915)  —  Tex.  Civ. 
App.  —,  172  S.  W.  139. 

And  see  !\Llck£  v.  Jungels,  ante,  121, 
holding  that  although  a  note  is  set  aside 
on  the  ground  that  it  was  procured 
through  duress,  nevertheless,  in  giving 
such  relief,  equity  may  provide  that  the 
relief  shall  be  without  prejudice  to  the 
right  to  maintain  an  action  at  law  upon 
the  original  cause  of  action  to  settle 
which  the  note  was  given,  even  though 
,any  remedy  at  law  to  enforce  this  cause 
of  action  would  otherwise  be  barred  by 
the  Statute  of  Limitations. 

But  the  mere  mistaken  belief  on  the 
part  of  the  creditor,  not  induced  by  the 
debtor,  that  he  has  been  enjoined  from 
proceeding  at  law  to  collect  his  claim, 
is  no  ground  for  equitable  relief  enjoin- 
ing the  debtor  from  pleading  the  Statute 
of  Limitations  as  a  bar  to  any  remedy 
on  the  claim.  Chilton  v.  Scruggs  (1880) 
5  Lea  (Tenn.)  308. 

Equity,  upon  giving  relief  to  the  ben- 
eficiary by  requiring  a  trustee  of  land 
to  convey  the  same,  may  require  such 
beneficiary  to  pay  for  improvements 
thereon  by  the  trustee,  even  though  ac- 
tion to  recover  the  same  would  be  barred 
at  law  by  the  operation  of  the  Statute 
of  Limitations.  DeWalsh  v.  Braman 
(1896)  160  m.  415,  43  N.  E.  597. 

And  likewise,  where  a  conveyance  of 
land  was  made  to  secure  the  payment 
of  a  loan,  equity  will  make  repayment  of 
such  money  a  condition  of  relief,  al- 
though any  remedy  at  law  to  enforce 
the  loan  is  barred  by  the  Statute  of 
Limitations.  Whitmore  v.  San  Francisco 
Sav.  Union  (1875)  50  CaL  146;  Grant  v. 
Burr  (1880)  54  O9I  298;  DeCazara  v. 
Orena  (1889)  80  CaL  132,  22  Pac.  74; 
L.R.A.1918C. 


Hall  V.  Arnott  (1889)  80  Cal.  348,  22 
Pac.  200;  Spect  v.  Spect,  88  CaL  437, 
13  L.R.A.  137,  22  Am.  St.  Rep.  314,  2<> 
Pac.  203;  Rodriguez  v.  Haynes  (1890) 
76  Tex.  225,  13  S.  W.  296.  And,  as  a 
condition  of  quieting  the  title  to  real 
estate  as  to  an  unpaid  mortgage,  equity 
may  require  payment  of  the  mortgage,, 
although  any  remedy  to  enforce  payment 
thereof  is  barred  by  the  Statute  of  Lim- 
itations. DeCazara  v.  Orena  (1889)  80 
Cal  132,  22  Pac.  74;  Booth  v.  Hoskins 
(1888)  75  Cal.  271, 17  Pac.  225. 

In  a  proceeding  to  foreclose  an  equi- 
table mortgage,  equity  may,  as  a  con- 
dition of  relief,  provide  that  a  portion 
of  the  proceeds  of  the  foreclosure  sale 
shall  be  paid  to  the  holder  of  a  legal 
mortgage  on  the  property,  the  proceeds 
of  whose  loan  were  used  to  enhance  the 
value  of  the  property.  The  right  to  such 
relief  is  not  aifected  bv  the  failure  of 
the  holder  of  such  mortgage  to  file  a 
cross  bill,  nor  by  the  fact  that  any  rem- 
edy on  the  mortgage  *was  barred  by  the 
Statute  of  Limitations.  Farmers'  Loan 
&  T.  Co.  V.  Denver,  L.  &  G.  R.  Co.  (1903) 
60  C.  C.  A.  588,  126  Fed.  46. 

Where  possession  of  land  was  decreed 
to  the  complainant,  and  the  defendants, 
while  in  possession,  had,  in  good  faith, 
paid  off  and  discharged  certain  mort- 
gages on  the  land,  relief  to  the  complain- 
ant was  conditioned,  on  his  paying  these 
mortgages,  although  any  remedy  to  en- 
force the  same  was  barred  by  the  Stat- 
ute of  Limitations.  Hobson  v.  Huxtable 
(1908)  79  Neb.  340,  112  N.  W.  658,  lie 
N.  W.  278.  A.  G.  S. 


UNITED  STATES  SUPREME  COURT. 

FIDELITY  &  COLUMBIA  TRUST  COM- 
PANY,  Exr.,  etc.,  of  L.  P.  Ewald,  De- 
ceased, Plff.  in  Err., 

V. 

CITY  OF  LOUISVILLE. 

(246  U.  S.  54,  62  L.  ed.  — ,  38  Sap.  OL  ^bep, 

40.) 

Taxes  —  sttns  of  property  —  bank  de- 
posits. 

Deposits  in  a  bank  in  the  city  in  which 
the  depoBitor  carried  on  a  butiiinesfi  from 
which  such  deposits  are  derived,  but  belong- 
ing absolutely  to  him,  and  not  used  in  the 
business,  are  subject  to  a  tax  upon  the  per- 
son against  him  in  the  city  of  his  residence 

Note.  *- The  question  whether  personalty 
which  has  a  situs  for  taxation  elsewhere  is 
subject  to  taxation  in  the  state  of  the  own- 
er's domieil  is  diacussed  in  the  note  to  Com. 
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in  another  state,  whether  er  not  they  are 
subject  to  tax  in  the  state  where  the  busi- 
Besd  16  carried  oa. 

For  other  oa$e^  «««  Tmw«,  1L  in  Dig.  i-4S 
A'.  8. 

(Mr.  Chief  Justice  White  dissents.) 
(NoTember  5,  1917.) 

ERROR  to  the  Court  of  Appeals  of  tbe 
State  of  Kentucky  to  review  a  judg* 
Bient  of  the  Chancery  Branch  of  the  Circuit 
Court  for  Jefferson  County,  holding  per* 
sonal  property  omitted  from  the  origisal 
aaaessment  of  the  deceased  owner  subject 
to  a  tax.     Afiirmed. 

The  facts  are  stated  ia  the  opinion. 

Mr.  William  W.  Crawford,  for  plain* 
tiff  in  error : 

Bank  deposits  growing  out  of  businms 
done  in  a  state  have  a  situs  there,  and  no- 
where else. 

Com.  V.  Dun,  126  Ky.  Ill,  10  L.1LA. 
(N.S.)  920,  102  S.  W.  859;  Com.  v.  Peebles, 
1.34  Ky.  121,  23  L.R.A.(N.S.)  1180,  119  S. 
W.  774,  20  Ann.  Cas.  724;  Com.  v.  West 
India  Oil  Ref.  Co.  138  Ky.  828,  3«  L.R.A. 
(X.S.)  295.  129  S.  W.  301;  Com.  v.  Ken- 
tu<?ky  Distilleries  &  Warehouse  Co.  148  Ky. 
314,*136  S.  W.  1032;  Hillman  Land  &  Iron 
Co.  V.  Com.  148  Ky.  381,  L.R.A.1915C,  929, 
146  S.  W.  776;  Com.  v.  B.  F.  Avery  &  Sons, 
163  Kv.  820,  174  S.  W.  518. 

Intangible  property  may  acquire  a  busi- 
ness situs  apart  from  the  domicil  of  the 
owner  and  be  taxable  there  and  nowhere 
else. 

Adams  Exp.  Co.  v.  Ohio  State  Auditor, 
166  U.  S.  218-22S,  41  L.  ed.  976-«78,  17 
Sup.  Ct.  Rep.  604;  Louisville  A  J.  Ferry 
Co.  V.  Kentucky,  188  U.  8.  897,  47  L.  ed. 
518,  23  Sup.  Ct.  Rep.  463?  Bellinger  t.  Ken- 
tucky, 213  U.  S.  200,  88  L,  ed.  761,  20  Sup. 
Ct.  Rep.  449;  New  Orleans  v.  Stcmpel,  176 
U.  8.  313,  44  L.  ed.  177,  20  Sup.  Ct.  Rep. 
110;  Metropolitan  L.  Ins.  Co.  v.  New  Ot- 


leans,  206  U.  S.  396,  51  L.  ed.  853,  27  Sup. 
Ct.  Rep.  499;  Wheeler  v.  Sobmer,  233  U.  S. 
434,  58  L.  edf  1030,  37  Sup.  Ct.  Rep.  607. 
The  Kentucky  court  of  appeals,  having, 
both  before  and  after  the  decision  of  this 
case,  held  that  §  4020  of  the  Kentucky 
Statutes  does  not  apply  to  bank  deposits 
having  a  business  situs  outride  of  Ken- 
tucky, cannot  apply  it  to  the  bank  deposits 
here. 

Com.  V.  West  Virginia  Oil  Ref.  Co.  138 
Ky.  828,  36  L.R.A.(N.S.)  295,  129  S.  W. 
301 ;  Com.  v.  Prudential  L.  Ins.  Co.  149  Ky. 
880,  149  S.  W.  836;  Com.  v.  B.  F.  Avery 
ft  Sons,  163  Ky.  828,  174  S.  W.  318. 

Messrs.  Pendleton  Beck  ley,  Geor;fC 
Cary  Tabb,  and  Staart  Chevalier,  for  de- 
fendant in  error: 

The  money  on  deposit  in  St.  Louis  be- 
longed to  a  resident  of  Louisville;  it  had 
been  accumulated  from  surplus  earnings, 
and  no  part  of  it  was  used'  in,  or  connected 
with,  any  business  in  Missouri.  Under 
these  circnmRtances  the  principle  of  '^mo- 
biiia  seqnuntur  personam"  applies,  and  the 
taxable  situs  of  these  deposits  ^^s  Louis- 
ville, Kentucky. 

Egan  ▼.  Hart,  166  U.  S.  188,  41  L.  ed.  680, 
17  Sup.  Ct.  Rep.  300;  Board  of  Assessors  v. 
New  York  L.  Ins.  Co.  216  U.  8.  515,  54  L. 
ed.  597,  30  Su^i.  Ct.  Rep.  386 ;  Pacific  Coast 
Sav.  Soc.  V.  San  Francisco,  18^3  Cal.  14,  66 
Pac.  16;  Pyle  r.  Brenneman,  60  C.  C.  A. 
409,  122  Fed.  787;  Pendleton  v.  Com.  110 
Va.  229,  65  S.  E.  536:  State  v.  Clement  Nat. 
Bank,  84  Vt.  167,  78  Atl.  944,  Ann.  Ca.s. 
1912D,  22;  <5rundy  County  v.  Tennessee 
Coal,  Iron  &  R.  Co.  94  Tenn.  295,  29  S.  W. 
116. 

Money  on  deposit  must  either  arise  out 
of  business  done  within  the  state  with  the 
residents  thereof;  or  be  under  the  control  of 
a  local  agent,  if  it  is  to  acquire  a  business 
sftue. 

New  Orleans  v.  Sterapel,  175  tJ.  S.  309, 
44  L.  ed.  174,  20  Sup.  Ct.  Rep.  110;  Bristol 
V.  Washington  County,   17T  U.  S.  133,  44 


»1    f 4       ■ J. 


V.  West  India  Oil  Ref.  Co.  36  l.Jl.A.(N.S,> 
20.5:  and  see  other  notes  there  referred  to. 
Tlie  specific  question  whether  deposits  in 
a  bank  in  one  state  are  subject  to  property 
taxation  at  the  domicil  of  the  owner  in  an- 
other is  coiMidered  at  page  988  of  the  note 
in  IxR.A.1915C,  903,  on  the  general  sub^ 
jeet  of  situa,  as  between  different  statea  or 
countries,  of  personal  property  lor  pur- 
poses of  taxation.  The  question  as  to  an 
independent  situs  of  debts  or  credits  for 
purposes  of  taxation  is  considered  at  page 
fll9  of  the  note  last  referred  to;  and  the 
subject*  of  a  '-business  sitits,"  so-called,  of 
credits  which  are  employed  In  a  business 
eon  ducted  in  a  state  other  than  that  of  the 
domicil  of  the  o^ner,  is  considered  at  pages 
923  et  seq.  of  that  note . 
LH.A.1918C. 


I  The  question  whether  a.baAk  deposit  to 
the  credit  of  a  nonresident  i* .  subjeot  id 
local  property  taxation-  is  conaidered  in.  the 
note  to  New  Zealand  Mut.  L.  Ins.  Co.  v, 
ftoard  of  Assessors,  26  L.R,A.(K.S.)  1120; 
and  see  also  in  this  connection  the  cases 
cited  at  page  939  of  the  note  in  L.R.A. 
1915a 

Siaiiar  qnaslions  with  deference  to  tfte 
sifeua  of -peca^nab  property  forpurpoa^s  of 
transfer,  inheritance,  or  succession  taxes 
are  considered  in  tUe  note  in  46  L.R.A. 
fN.S.).  1167. 

Many  other  annotations,  on  related  ques- 
tions in  regard  to  taxation  may  be  found  by 
consulting  the  L.R.A.  Indexes  under  the 
title,  **Taxe8." 
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L.  ed.  701,  20  Sup.  Ct.  Rep.  585;  Metropoli- 
tan L.  Ins.  Co.  V.  New  Orleans,  205  U.  S« 
395,  51  L.  ed.  853,  27  Sup.  Ct.  Rep,  499; 
Liverpool  &  L.  &  G.  Ins.  Co.  v.  Board  of 
AsBessors,  221  U.  S.  346,  55  L.  ed.  762, 
L.R.A.1915C,  903,  31  Sup.  Ct,  Rep.  550; 
Walker  v.  Jack,  31  C.  C.  A.  462,  60  U.  S. 
App.  124,  88  Fed.  576;  Bluetields  Banana 
Co.  V.  Board  of  Assessors,  49  La.  Ann.  43, 
21  So.  627. 

As  to  the  contention  that  the  deposits 
were  permanent  deposits,  it  has  never  been 
held  that  the  mere  presence  of  a  deposit  in 
a  state  gives  that  state  a  right  to  levy  a 
property  tax  upon  it,  no  matter  how  long 
continued. 

Buck  V.  Beach,  206  U.  S.  392,  51  L.  ed. 
1106,  27  Sup.  Ct.  Rep,  712,  11  Ann.  Cas, 
732;  Com.  V.  Northwestern  Mut.  L.  Ins.  Co. 
32  Ky.  L.  Rep.  796,  107  S.  W.  233;  Wheeler 
V.  Sohmer,  233  U.  S.  434,  58  L.  ed.  1030,  34 
Sup.  Ct.  Rep.  607. 

Intangible  property,  such  as  is  involved 
here,  may  be  taxed  by  the  state  of  the 
domicil  of  the  owner,  even  though  another 
state  might  have  imposed  a  tax. 

Kirtland  v.  Hotchkiss,  100  U.  S,  491,  25 
L.  ed.  558;  Union  Refrigerator  Transit  Co. 
V.  Kentucky,  199  U.  S.  194,  50  L.  ed.  150.  26 
Sup.  Ct.  Rep.  36,  4  Ann.  Cas.  493;  Southern 
P.  Co.  v.  Kentucky,  222  U.  S.  63,  56  L.  ed. 
96,  32  Sup.  Ct.  Rep,  13;  Adams  Exp.  Co. 
v.  Ohio  State  Auditor,  166  U.  S.  218,  41 
L  ed.  976,  17  Sup.  Ct.  Rep.  604;  Louisville 
&  J.  Ferry  Co.  v.  Kentucky,  188  U.  S.  397, 
47  L,  ed.  518,  23  Sup.  Ct.  Rep.  463;  Ewald 
Iron  Co.  V.  Com.  140  Ky.  692,  131  S.  W. 
774;  Com.  ex  rel,  Alexander  v.  Haggin,  30 
Ky.  L.  Rep.  788,  99  S.  W.  906;  Com.  v. 
Dun,    126   Ky.    109,    10   L.R.A.(N.S.)    920, 

102  S.  W.  859;  Higgins  v.  Com.  126  Ky.  211, 

103  S.  W,  306;  Com.  v.  Northwestern  Mut. 
L.  Ins.  Co.  32  Ky.  L.  Rep.  796,  107  S.  W. 
233;  Com.  v.  Peebles,  134  Ky.  121,  23  L.R.A. 
(N.S.)  1130,  119  S.  W.  774,  20  Ann.  Cas. 
724;  Com.  v.  West  India  Oil  Ref.  Co.  188 
Ky.  828,  36  L.R.A.(N.S,)  295,  129  S.  W. 
301 ;  Com.  v.  Kentucky  Distilleries  &  Ware- 
house Co.  143  Ky.  314,  136  S.  W.  1032; 
Hillman  Land  k  Iron  Co.  v.  Com.  148  Kv. 
331,  L.R.A.1916C,  929,  146  S.  W.  776;  Com. 
V.  Prudential  L.  Ins.  Co.  149  Ky.  380,  149 
S.  W.  836;  Com.  v.  B.  F.  Avery  &  Son,  163 
Ky.  828,  174  S.  W.  518, 

The  city  is  entitled  to  recover  the 
amounts  of  the  tax  bills  herein  irrespective 
of  the  taxing  situs  of  the  money  in  St. 
Louis. 

Louisville  v.  Louisville  Courier-Journal 
Co.  140  Ky.  664.  131  S.  W.  509;  Bell  v. 
Lexington,  120  Ky.  199,  85  S.  W.  1081; 
Security  Trust  &  S.  V.  Co.  v.  Lexington, 
203  U.  S.  323,  61  L.  ed.  204,  27  Sup.  Ct. 
Rep.  87. 
L.R.A.1918C. 


Mr.  Justice  Holmes  delivered  the  op  in* 
ion  of  the  court: 

This  is  a  suit  brought  by  the  city  of 
Louisville,  Kentucky,  to  recover  annual 
taxes  for  the  years  1907  and  1908  in  respect 
of  personal  property  omitted  from  the  orig- 
inal assessments  to  the  owner,  L.  P.  Ewald, 
in  his  lifetime.  The  facts  as  simplified  for 
the  purposes  of  argument  here  are  that 
Ewald  was  domiciled  in  Louisville,  but 
oontinued  to  carry  on  a  business  in  St. 
Louis,  Missouri,  where  he  formerly  h&d 
lived.  Deposits  coming  in  part  if  not 
wholly  from  this  business  were  made  and 
k»pt  in  St.  Louis  banks,  subject  to  Ewald 's 
order  alone.  They  were  not  used  in  the 
business  and  belonged  absolutely  to  him. 
The  questioii  is  whether  they  eould  foe  taken 
into  account  in  determining  the  amount  of 
his  Louisville  tax.  It  would  seem  that 
some  deposits  were  represented  by  certifi- 
cates of  deposit,  but  it  was  statcid  at  the 
argument  that  no  point  was  made  of  that. 
See  Wheeler  v.  Sohmer,  233  U.  S.  434,  438, 
58  L.  ed.  1030,  1036,  34  Sup.  Ct.  Rep.  607. 
We  are  to  take  it  that  all  the  sums  are 
to  be  dealt  with  as  ordinary  bank  accounts. 
The  decision  of  the  state  court  upheld  the 
tax.  168  Ky.  71,  181  S.  W.  1096:  171  Kv. 
509,  188  S.  W.  652;  172  Ky.  451,  189  S.  W. 
438. 

So  far  as  the  present  decision  is  con- 
cerned, we  may  concede,  without  going  into 
argument,  that  the  Missouri  deposits  could 
have  been  taxed  in  that  state,  under  the 
decisions  of  thi»  court.  Liverpool  &  L.  & 
G.  Ins.  Co.  v.  Board  of  Assessors,  221  U.  S. 
346,  354,  55  L.  ed.  762,  767,  L.R.A.191oC, 
903t  31  Sup.  Ct.  Rep.  550;  Metropolitan  L. 
Ins.  Co.  V.  New  Orleans,  206  U.  S.  395, 
51  L.  ed.  853,  27  Sup.  Ct.  Rep.  499.  But  lia- 
bility to  taxation  in  one  state  does  not 
necessarily  exclude  liability  in  another. 
Kidd  V.  Alabama,  188  U.  S.  730,  732,  47  L. 
ed.  669,  672,  23  Sup.  Ct.  Rep.  401 ;  Hawley 
V.  Maiden,  232  U.  S.  1,  13,  58  L.  ed.  477, 
483,  34  Sup.  Ct.  Rep.  201,  Ann.  Cas.  1916C, 
842.  The  present  tax  is  a  tax  upon  the 
person,  as  is  shown  by  the  form  of  the  suit, 
and  is  imposed,  it  may  be  presumed,  for  the 
general  advantages  of  living  within  the  ju- 
risdiction. These  advantages,  if  the  state 
so  chooses,  may  be  measured  more  or  less 
by  reference  to  the  riches  of  the  person 
taxed.  Unless  it  is  declared  unlawful  by 
authority,  we  see  nothing  to  hinder  the 
state  from  taking  a  man's  credits  into  ac- 
count. But,  so  far  from  being  declared 
unlawful,  it  has  been  decided  by  this  court 
that  whether  a  state  shall  measure  the  con- 
tribution by  the  value  of  such  credits  and 
choees  in  action,  not  exempted  by  superior 
authority,  is  the  state's  affair,  not  to  be 
interfered  with  by  the  United  States,  and 
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therefore  that  a  gtate  may  tax  a  man  for  a, 
debt  due  from  a  resident  of  another  state. 
Kirtland  v.  Kotchkiss,  100  U.  S.  491,  25 
L  ed.  558.  See  alao  Tappan  v.  Merchants' 
Nat  Bank,  19  Wall.  490»  22  L.  ed.  189. 

It  is  true  that  the  decision  in  Kirtland 
T.  Hotchkiae  concerned  Illinois  bonds^  and 
that  if  they  were  physically  present  in  the 
taxing  state,  Connecticut,  a  special  princi- 
ple might  apply,  as  explained  in  Wheeler 
V.  Sohmer,  233  U.  S.  434,  438,  58  L.  ed. 
1U30,  1036,  34  Sup.  Ct.  Rep.  607.  See 
stamps  Comr.  v.  Hope  [1891J  A.  C.  476, 
484,  60  U  J.  P.  C.  N.  S.  44,  65  L.  T.  N.  S. 
268:  Dicey,  Confl.  L.  2d  ed.  312.  But  the 
decision  waa  not  made  to  turn  upon  such 
considerations;  indeed,  its  reasoning  hardly 
is  reconcilable  with  them,  or  with  anything 
bhort  of  a  general  rule  for  all  debts.  It  is 
argued  that  in  a  later  case  this  court  has 
held  the  power  of  taxation  not  to  extend  to 
chattels  permanently  situated  outside  the 
jurisdiction  although  the  owner  waa  within 
it  (Union  Refrigerator  Transit  Co.  v.  Ken- 
lucky,  199  U.  S.  194,  50  L.  ed.  150,  26  Sup, 
Ct.  Rep.  36,  4  Ann.  Cas.  493);  and  that 
the  power  ought  equally  to  be  denied  as  to 
debts  depending  for  their  validity  and  en- 
forcement upon  a  jurisdiction  other  than 
that  levying  the  tax.  But  this  court  haa 
not  attempted  to  press  the  principle  so  far, 
and  there  is  opposed  to  it  the  long-estab- 
lished practice  of  considering  the  debts  due 
to  a  man  in  determining  his  wealth  at  his 
domicil  for  the  purposes  of  this  sort  of  tax. 

The  notion  that  a  man*s  personal  prop- 
erty upon  his  death  may  be  regarded  as  a 
unlver sitae  and  taxed  as  such,  even  if  quali- 
fied, still  is  recognized  both  here  and  in 
England.  BuUen  v.  Wisconsin,  240  U.  S. 
625,  631,  60  L.  ed.  830,  835,  36  Sup.  Ct.  Kep. 
473;  Eidman  v.  Martinez,  184  U.  S.  578, 
086,  46  L.  ed.  697,  702,  22  Sup.  Ct.  Kep. 
oi:>;  Atty-Oen.  v.  Napier,  6  £xch.  217,  155 
Kng.  Reprint,  520,  20  h.  J.  £xch.  N.  S. 
173,  1."!  Jur.  253.  It  haa  been  carried  over 
in  more  or  less  attenuated  form  to  living 


persona,  and  the  general  principle  laid 
down  in  Kirtland  v.  Hotcbklss,  supra,  has 
been  affirmed  or  assumed  to  be  law  in  every 
subsequent  case.  Bonaparte  v.  Appeal  Tax 
Ct.  104  U.  S.  592,  26  L.  ed,  845;  Pullman's 
Palace  Car  Co.  v.  Pennsylvania,  141  U.  S. 
18,  29,  31,  35  L.  ed.  613,'618,  619,  3  Inters. 
Com.  Rep.  595,  11  Sup.  Ct.  Rep.  876;  Sav- 
ings &  Loan  Soc.  v.  Multnomah  County,  169 
U.  S.  421,  431,  42  L.  ed.  803,  806,  IS  Sup. 
Ct.  Hep.  392;  >>ew  Orleans  v.  Stenipel,  175 
U.  S.  309,  321,  44  L.  ed.  174,  180,  20  Sup. 
Ct.  Rep.  110;  Liverpool  &  L.  &  G.  Ini».  Co. 
V.  Board  of  Abscbsors,  221  U.  S.  346,  355, 
356,  bo  L.  ed.  762,  767,  768,  L.R.A.19J5C, 
903,  31  Sup.  Ct.  Rep.  550.  It  was  admitted 
to  apply  to  debts  in  Union  Refrigerator 
Transit  Co.  v.  Kentucky,  199  U.  S.  194,  205, 
50  h.  ed.  150,  154,  26  Sup.  Ct.  Rep.  36,  4 
Ann.  Cas.  493.  It  is  unnecessary  to  con- 
sider whether  the  distinction  between  a  tax 
measured  by  certain  property  and  a  tax  on 
that  property  could  be  invoked  in  a  case 
like  this.  Flint  v.  Stone  Tracy  Co.  220 
U.  S.  107,  146,  162,  et  seq.,  bo  L.  ed.  389, 
411,  417,  31  Sup.  Ct.  Rep.  342,  Ann.  Cas. 
1912B,  1312.  Whiohever  this  tax  techni- 
cally may  be,  the  authorities  show  that  it 
must  be  sustained. 

It  is  said  that  the  plaintiff  in  error  has 
been  denied  the  equal  protection  of  the 
laws  becanse,  if  the  argument  is  correct, 
which  we  have  not  considered,  the  decision 
in  this  case  is  inconsistent  with  earlier  de- 
cisions of  the  Kentuckv  court.  But  With 
the  consistency  or  inconsistency  of  the  Ken- 
tucky ca^es  we  have  nothing  to  do.  Lom- 
bard*^ V.  West  Chicago  Park,  181  U.  S.  33, 
44,  45,  45  L.  ed.  731,  738,  21  Sup.  Ct.  Rep. 
507.  We  presume  that,  like  other  appellate 
courts,  the  Kentucky  Court  of  Appeals  is 
free  to  depart  from  precedents  if,  on  fur* 
ther  reflection,  it  thinks  them  wrong. 

Judgment  affirmed. 

The  Chief  Justice  diseenta. 


WISCONSIN  SLPRBHK  COURT. 

MARGARET  B.  A.  WOODS,  Exrx.,  etc.,  of 
Edmund  F.  Woods,  Deceased,  Respt., 

V. 

STANDARD  ACCIDENT  INSURANCE 
COMPANY  OF  DETROIT,  MICHIGAN, 
Appt. 

(—  Wis.  — ,  166  N.  W.  20.) 

Insuranoe  «*-  aooldent  —  drtiwniiis  ** 
ship  annfc  hy  •vhosarine* 

The  drowning  of  an  insured  by  the  sink- 
ing of  the  vessel  on  which  he  ie  a  passenger, 
LR.A.1918C. 


by  the  explosion  of  a  torpedo  from  a  sub- 
marine, is  within  a  policy  insuring  a^piinst 
injuries  effected  eolely  by  external,  violent, 
and  accidental  means,  and  is  not  within  a 
condition  relieving  an  insurer  from  liability 
for  injuries  from  explosives  or  those  in- 
flicted by  any  other  person. 
Fnr  othir  oa«e»,  9ee  Inmiranoe,  VI.  b,  S,  c, 
in  Dig.  i-oi  .V.  8. 

(January  5,  1918.) 

Note.  —  For  war  casualties  as  within  ac- 
cident insuranee,  see  annotation  following 
this  ease,  post»  130. 
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WISfcOKSIN  SUPREME  COURT. 


APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Rock  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  an 
accident  insurance  policy.    Affirmed. 

Statement  by  Kerwln,  J.: 

The  plaintiff,  executrix  of  the  will  of  Dr. 
Edmund  F.  Woods,  deceased,  brings  this 
action  to  recover  for  the  death  of  Dr. 
Woods,  who  had  a  policy  of  accident  insur- 
ance in  defendant  company,  upon  the 
ground  that  he  died  from  injuries  effected 
solely  by  external,  violent,  and  accidental 
means  which  caused  his  immediate  death. 
The  answer  admits  that  the  defendant 
carried  said  insurance  policy,  and  sets  up 
various  defenses,  and  specifically  alleges 
that  the  occurrence  falls  within  certain  ex^ 
ceptions  to  liability,  stated  in  the  contract 
of  insurance. 

The  facts  are  substantially  undisputed 
and  were  stipulated  upon  the  trial.  Dr. 
W^oodfi  was  a  passenger  upon  the  steamship 
Arabic,  which  sailed  from  Liverpool,  Eng' 
land,  for  New  York  on  August  18,  191 5 ; 
that  said  steamship  Arabic  was  an  unarmed 
passenger  and  mail  boat,  flying  the  English 
flag  and  plying  between  tlie  citiea  of  New 
York  and  Liverpool,  England;  that  said 
Arabic,  while  proceedjuag  through  the  A^ 
lantic  ocean  and  about  60  miles  off  the 
southwest  coast  of  Ireland,  was  flred  upon 
by  a  submarine  with  the  purpose  and  in- 
tention of  sinking  said  ship,  said  torpedo 
being  fired  with  hostile  intent  and  without 
notice  or  warning  to  the  officers  of  said 
Arabic  or  anyone  aboard  of  her;  that  the 
torpedo  discharged  at  the  Arabic  struck 
below  the  water  line  and  exploded,  causing 
said  Arabic  to  sink  within  six  minutes  after 
being  struck;  that  the  effect  of  the  tearing 
and  breaking  upon  said  steamship  Arabic, 
caused  by  the  explosion  of  the  torpedo,  was 
below  the  decks  of  said  steamship  occupied 
by  passengers;  that  shortly  thereafter  most 
of  the  passengers  and  craw  tr^e  pnt  into 
lifeboats  and  left  the  sinking  ship.  One 
lifeboat,  containing  some  of  the  paaaengers 
and  crew,  did  not  get  loose  from  said  steam- 
ship and  was  sueked  under  or  thrown  inttf 
the  water  when  the  ship  sank.  The  Arabic, 
after  leaving  Liverpool,  did  not  stop  at  any 
point  prior  to  the  time  when  it  was  struck 
by  the  torpedo.  Some  time  thereafter  thp 
body  of  said  Woods  was  found  on  the  south- 
west coast  of  Ireland,  with  a  life  preserver 
on,  the  body  fully  dresaed«  and  upon  the 
clothing  on  said  body  were  papers,  a  watch, 
and  other  jewelry  belonging  to  said  Woods. 
A  state  of  war  at  said  time  and  for  some 
time  prior  to  said  18th  day  of  AugtflBt, 
1915^  existed  and  still  exists  between  Ger- 
many, Austria,  and  other  countries  on  the 
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one  side,  and  Great  Britain  (including  Eng- 
land) and  other  countries  on  the  other. 

The  insuring  clause  of  the  contract  in 
suit  reads  as  follows:  The  Standard  Acci- 
dent Insurance  Company  "hereby  insures 
the  individual  who  purchases  this  ticket  in 
person  against  the  effects  of  bodily  injuries 
received  during  the  term  of  this  insurance 
and  effected  solely  by  external,  violent,  and 
accidental  means,  subject  to  all  the  con- 
ditions and  limitations  hereinafter  con- 
tained." 

Under  the  title  "Additional  Provisions," 
subdivision  F,  appears  the  following: 
"This  ticket  is  issued  by  the  company  and 
accepted  by  the  insured  with  the  under- 
standing and  agreement  that  no  benefits 
will  be  paid  for  injuries,  resulting  fatally 
or  otherwise,  received  under  or  in  conse- 
quence at  any  of  the  following  conditions: 
.  .  .  (3)  While  engaged  in  serial  navi- 
gation, hunting,  fishing,  or  on  exploring  ex- 
peditions, or  under  any  circumstances  from 
firearms  of  any  kind  or  from  explosives; 
or  (4)  from  wrestling,  lifting,  racing  or 
competitive  games,  or  when  inflicted  upon 
the  insured  by  himself  or  any  other  person, 
or  received  by  the  insured  while  insane,  or 
inflicted  by  the  insured  upon  himself  while 
insane." 

The  case  was  tried  by  the  court,  and  the 
court  found  that  the  plaintiff  was  entitled 
to  recover.  Judgment  was  entered  accord- 
ingly in  favor  of  the  plaintiff  and  against 
the  defendant,  from  which  this  appeal  was 
taken. 

Messrs.  Idnes,  Spooner,  A  Quarles,  for 
appellant : 

The  death:  of  Dr.  Woods,  proximately  fol- 
lo'wing  as  a  result  of  the  discitarge  of  fire- 
arms, brings  the  case  squarely  under  §  3, 
subdivistoR  F,  of  the  policy,  which  provides : 
".  .  .  or  under  any  circumstances  from 
firearms  of  any  kind  6r  from  explosives.'* 

Cary  v.  Preferred  Acci.  Ins.  Go.  127  Wis. 
a7v  6  L.R.A.(N.8.)  986,  116  Am.  St.  Rep. 
997,  106  X.  W.  1055,  7  Ann.  Cas.  484; 
French  v.  Fidelity  &  C.  Co.  135  Wis.  259, 
17  L.R.A.(N.S.)  1011,  115  N.  W.  869;  Ryan 
V.  OimlfinentarC^iisualty  Co.  94  Neb.  85;  48 
L.R.A,(N.S.)  524,  142  N.  W.  288,  Ann.  Cas. 
1914G,  1234;  Shader  v.  Railway  Pass. 
Assur.  Co.  66  K.  Y.  441,  23  Am.  Rep.  65; 
Furry  v.  General  Acci.  Ins.  Co.  (Grinnell  v. 
General  Acci.  Ins.  Co.)  80  Vt.  52d,  15 
L.R.A.(N.S.)  206,  130  Am.  St.  Rep.  1012. 
68  Atl.  655,  13  Ann.  Cas.  515;  Standard 
Life  &  Acoi*  I^.  Co«  «y.  Jones,  94  Ala.  434, 
10  So.  530;  Mossop  v.  Continental  Casualty 
Co.  la?  Moi  Appr  39»r.US  S.  W.  680;  Pecb 
V.  Equitable  A«oi.  Amd;'62  Hufi. -255,.  5  N. 
Y.  Snppi  216:  (Poneer  v.  Met^ropolitan  Casual- 
ty Ins.  Co.  144  Wis.  66, 128  N.  \V.  280,  Ann. 
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Gas.  1012A|  1091 ;  Button  ▼.  American  Mut. 
Acci.  Abso.  92  Wis.  83,  53  Am.  St.  Rep.  900, 
65  X.  W.  861 ;  Matson  v.  Travelers'  Ins.  Co. 
93  Me.  469,  74  Am.  St.  Hep.  368,  45  Atl. 
518;  Travelers*  Protective  Asso.  v.  Weil,  40 
Tex.  Civ.  App.  629,  91  S.  W.  886;  Andrews 
r.  United  States  Casualty  Co.  154  Wis.  82, 
142  X.  W.  487 ;  Fidelity  &  C.  Co.  v.  Carroll,  6 
LR.A.(N.S.)  657,  74  C.  C.  A.  409,  143  Fed. 
271,  6  Ann.  Cas.  955;  Butero  v.  Travelers' 
Acci.  Ins.  Co.  96  Wis.  536,  65  Am.  St.  Rep. 
61,  71  N.  W.  811;  General  Acci.  F.  &  L. 
Assur.  Corp.  v.  Stedman,  —  Tex.  Civ.  App. 
— ,  153  S.  W.  692;  Orr  v.  Travelers' 
Ins.  Co.  120  Ala.  647,  24  So.  997 ;  Travelers' 
Protective  Asso.  v.  Langholz,  29  C.  C.  A. 
628,  52  U.  S.  App.  643,  86  Fed.  60;  Johnson 
V,  Travelers'  Ins.  Co.  15  Tex.  Civ.  App.  314, 
39  S.  W.  972;  Fisher  v.  Travelers'  Ins.  Co. 
77  Cal.  248,  1  L.RA..  672,  19  Pac  425; 
Fidelity  &  C.  Co.  v.  Smith,  31  Tex.  Civ. 
App.  Ill,  71  S.  W.  391;  Gaines  v.  Fidelity 
&  C.  Co.  Ill  App.  Div.  386,  97  N.  Y.  Supp. 
836;  Stevens  v.  Continental  Casualty  Co. 
12  X.  D.  463,  97  N.  W.  862;  RaUway  Of- 
ficials  &  £.  AccL  Asso.  ▼.  Drommond,  56 
Neb.  235,  76  N.  W,  562;  Jarnagin  v.  Travel- 
ers' Protective  Asso.  68  L.R.A.  499,  66  C.  C. 
A  622,  133  Fed.  892;  Railway  Officials  & 
E.  Acci.  Asso.  V.  McCabe,  61  111.  App.  565. 

There  is  no  proof  that  Dr.  Woods  died  as 
a  result  of  an  accident. 

Shevlin  v.  American  Hut.  Acci.  Asso.  94 
Wis.  180,  36  LJR.A.  52,  68  N.  W.  866; 
Travelers'  Ins.  Co.  v.  McConkey,  127  U.  S. 
661,  32  L.  ed.  308,  8  Sup.  Ct.  Rep.  1360; 
Cilley  V,  Preferred  Acci.  Ins.  Co.  109  App. 
Biv.  394,  96  N.  Y.  Supp.  282. 

Messrs.  Jeffris,  Mouat,  Oestrelob,  A 
Avery,  for  respondent: 

The  injury  was  not  "inflicted"  on  Dr. 
Woods  by  "any  other  person,"  within  the 
meaning  of  the  exemption  provision  of  the 
policy. 

Kortendick  v.  Waterford,  142  Wis.  413, 
125  N.  W.  945;  Pierce  v.  Travelers'  Ins.  Co. 
34  Wis.  389 ;  Cady  v.  Fidelity  &  C.  Co.  134 
Wis.  322,  17  L.R.A.(N.S.)  260,  113  N.  W. 
967;  Button  v.  American  Mut.  Acci.  Asso. 
92  Wis.  83,  53  Am.  St.  Rep.  900,  65  N.  W. 
861;  Fidelity  &  C.  Co.  v.  Johnson,  72  Miss. 
333,  30  L.R.A.  206,  17  So.  2. 

Kerwin,  J.,  delivered  the  opinion  of  the 
ooort: 

It  IB  contended  on  the  part  of  the  appel- 
lant that  the  killing  of  Dr.  Woods  by  the 
discharge  of  the  torpedo  falls  within  the 
excepted  provisions  of  the  policy  referred  to 
in  the  statement  of  facts.  It  is  argued  that 
the  accident  falls  within  the  provision  of 
the  policy  which  excepts  injuries  resulting 
fatally  or  otherwise  under  any  circum- 
stances from  firearms  of  any  kind  or  other 
L.RA.1918C.  9 


explosives,  and  it  is  contended  that  the  death 
of  Dr.  Woods  brings  the  case  imder  sub- 
division F  of  the  policy,  which  provides^, 
".  .  .  Or  under  any  circumstanoos  from 
firearms  of  any  kind  or  other  explosives," 
and  where  the  injury  is  inflicted  upon  the 
insured  "by  any  other  person." 

W^e  are  satisfied  upon  the  conceded  facts 
that  the  contention  of  appellant  cannot  be 
sustained.  It  was  found  by  the  court  below 
that  deceased  came  to  his  death  by  drown- 
ing, and  we  think  this  finding  is  amply  sup- 
ported by  the  evidence.  Whether  he  escaped 
from  the  ship  and  was  subsequently 
drowned  or  was  pulled  under  the  vessel  as 
one  of  the  occupants  of  the  last  lifeboat 
does  not  appear,  but  it  is  quite  clear  from 
the  evidence  that  he  was  not  killed  or  in- 
jured by  the  explosi<m  of  the  torpedo,  there- 
fore the  explosion  was  not  the  direct  cause 
of  his  death.  It  quite  conclusively  ap- 
pears that  he  did  not  go  down  with  the 
ship,  so  it  follows  that  he  must  have  come 
to  his  death,  by  "external,  violent^  and  acci- 
dental means"  within  the  meaning  of  the 
poliey, — ^not  by  the  explosion.  It  being 
established  that  the  deceased  came  to  his 
death  by  drowning,  the  drowning  w|ks  either 
accidental  or  suicidal,  and  it  cannot  be  said 
to  be  suicidal  under  the  facts  of  this  case 
because  the  law  is  well  settled  that  there  is 
a  presunvption  against  suicide;  hence  the 
conclusion  must  follow  from  the  established 
fact  that  the  cause  of  the  drowning  was 
accidental. 

If,  as  the  proof  here  warrants^  Dr.  Woods 
had  gotten  into  one  of  the  lifeboats  that  ar- 
rived safely,  he  would  not  have  lost  his 
life.  Nor  does  the  fact  that  he  lost  his 
life  by  being  drowned  after  the  explosion 
bring  the  accident  within  the  exception  in 
the  policy  referred  to.  The  inference  to  be 
drawn  from  the  evidence  is  that  after  the 
Arabic  was  struck  Dr.  Wooda  adjusted 
upon  himself  a  life  preserver,  got  into  a 
lifeboat,  and  by  some  accident  thereafter 
was  drowned.  There  is  no  evidence  that  he 
was  injured  by  contact  with  any  explosive 
or  any  object  displaced  or  put  in  motion  by 
the  explosive.  No  inference  can  be  drawn 
that  the  injury  which  caused  the  death  of 
Dr.  Woods  was  inflicted  upon  him  by  him- 
self or  by  any  other  person.  It  may  well  be 
said  that  had  no  explosion  occurred  which 
resulted  in  sinking  the  Arabic,  Dr.  Woods 
would  not  have  lost  his  life;  but  it  cannot 
be  said  under  the  circumstances  of  the  case 
that  the  explosion  was  the  direct  cause  of 
his  death  within  the  meaning  of  the  excep- 
tion in  the  policy.  In  order  to  escape  lia- 
bility under  the  policy,  it  must  appear  that 
the  explosion  was  the  direct  cause  of  the 
injury  to  the  Insured. 

We  do  not  regard  it  necessary  to  discuss 
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authorities  referred  to  in  appellant's  brief. 
It  is  sufficient  to  say  that  they  are  not  ap- 
plicable to  the  situation  here.  The  material 
facts  in  the  instant  case  are  undisputed, 


and  upon  these  facts  we  think  the  judgment 
of  the  court  below  was  right,  and  should  be 
affirmed. 
Judgment  affirmed. 


Annotatioii — ^War  casualties  as  witkin  accident  insurance. 


from  the  United  States.  The  defendant 
made  the  further  contention  that  the 
policy  should  be  rectified  so  as  to  give 
eflFect  to  the  slip  presented  by  the  bro- 
ker, which  expressly  excluded  war  risks. 
The  court  held  that  the  broker  was  the 
insured's  agent,  and  refused  to  construe 
the  typewritten  slip  as  fully  covering 
the  insured  against  war  risks,  stating 
that  the  first  condition  included  a  num- 
ber of  accidents  from  other  causes  be- 
sides war  risks  in  which  the  insurer  was 
not  to  be  held  liable,  and  that  it  did  not 
think  that  it  was  the  intention  of  the 
insurer  that  the  insured  was  to  be  cov- 
ered against  all  those  cases  of  accident 
while  he  was  on  a  journey  to  the  United 
States,  and  that  it  could  not  distinguish 
between  those  classes  of  accidents  and 
accidents  caused  by  war,  and  stating 
that  it  read  the  clause  as  meaning  that 
the  insured  was  to  be  as  fully  covered 
while  on  his  journey  to  America  and 
back  as  he  would  have  been  if  the  ac- 
cident had  happened  in  Europe.  It  was 
also  held  that  there  was  a  common  in- 
tention shown  to  make  a  contract  on  the 
terms  of  the  broker's  slip,  which  asked 
for  a  policy  excepting  war  risks,  and 
that  if  the  policy  did  not  carry  out  these 
terms  it  ought  to  be  rectified. 

In  another  case,  Coxe  v.  Employers' 
Liability  Assur.  Corp.  [1916]  2  K.  B. 
(Eng.)  629,  a  policy  insured  an  army 
officer  against  death  caused  accidentally 
within  the  Kingdom,  but  contained  a 
provision  that  it  did  "not  insure  against 
death  or  disablement,  directly  or  in- 
directly caused  by,  arising  from,  or 
traceable  to  .  .  .  war,"  and  it  ap- 
peared that  after  the  outbreak  of  war 
the  insured  was  assigned  to  protect  a 
certain  railway  in  England  by  means  of 
guards;  that  it  was  his  duty  to  visit 
the  guards  at  night,  and  that  it  was 
necessary  for  him  in  doing  so  to  walk 
alongside  the  rails;  that  while  he  was 
doing  this  he  was  accidentally  struck  by 
an  engine  and  killed;  that  the  general 
public  had  no  right  to  walk  where  the 
accident  occurred;  that  in  normal  times 
the  spot  was  illuminated,  but  at  the 
time  of  the  accident  the  lights  were  ob- 
scured, in  compliance  with  the  Defense 
of  the  Realm  Act.  The  court  held  that 
by  the  words   "directly  or  indirectly" 


It  will  be  noticed  that  the  court  in 
Woods  v.  Standard  Acci.  Ins.  Co.  ante, 
127,  decided  that  the  drowning  of  the 
insured  by  the  sinking  of  the  vessel  on 
which  he  was  a  passenger,  by  the  ex- 
plosion of  a  torpedo  from  a  submarine, 
was  within  a  policy  insuring  against  in- 
juries effected  solely  by  external,  violent, 
and  accidental  means,  and  that  it  was 
not  within  a  condition  of  the  policy  re- 
lieving the  insurer  from  liability  for  in- 
juries from  explosives,  or  those  inflicted 
by  any  other  person. 

Although  there  is,  as  yet,  little  au- 
thority upon  the  question  here  annotat- 
ed, considerable  litigation  similar  to  that 
involved  in  the  Woods  Case  will  un- 
doubtedly result  from  the  present  war, 
and  already  there  has  been  some  adju- 
dication along  this  line. 

In  Letts  V.  Excess  Ins.  Co.  (1916)  32 
Times  L.  R.  (Eng.)  361,  a  broker 
through  whom  the  insured  had  previous- 
ly obtained  insurance  was  instructed  to 
renew  an  accident  policy  at  the  former 
rate,  and  filed  a  slip  for  a  policy  that 
excluded  war  risks.  A  policy  was  issued 
at  the  old  rate,  insuring  against  accident 
directly  causing  death,  which  provided 
that  the  insurer  should  not  be  liable  in. 
respect  of  death  "directly  or  indirectly 
caused  or  contributed  to  by  war  or  by 
death  resulting  from  disease  or  natural 
causes,"  etc.,  and  that  the  insurer  should 
not  be  "liable  in  respect  of  any  death  of 
the  assured  by  an  accident  happening 
outside  the  limits  of  Europe  unless  same 
be  agreed  by  special  indorsement,"  and 
a  typewritten  slip  was  attached  to  the 
policy,  providing  that  "notwithstanding 
anything  herein  contained,  the  assured 
is  fully  covered  while  on  a  journey  from 
the  United  Kingdom  to  the  United 
States  of  America  and/or  Canada,  while 
there,  and  on  return."  The  insured, 
while  on  his  way  from  the  United  States 
to  England,  was  drowned  when  the 
Lusitania  was  torpedoed.  The  insurer 
defended  on  the  ground  that  the  in- 
sured's death  was  directly  and  indirectly 
caused  or  contributed  to  by  war  within 
the  meaning  of  the  first  conditions  of 
the  policy,  while  the  plaintiff  contended 
that 'the  typewritten  clause  showed  that 
that  condition  had  no  application  to  the 

case  of  a  death  caused  during  a  voyage 
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the  maxim  ''causa  proxima  non  remota 
speetatur"  was  exeladed,  and  that  a 
more  remote  link  in  the  ehain  of  oansa^ 
tion  was  contemplated  than  the  prox- 
imate and  immediate  cause,  and  held 
that  the  arbitrator's  finding  upon  the 
facts  that  the  insured's  death  was  in- 
directly caused  by  war  should  be  sus- 
tained. The  court  said:  ''The  words 
in  the  condition  'caused  by^  and  'arising 
from'  do  not  give  rise  to  any  difficulty. 
They  are  words  which  always  have  been 
construed  as  relating  to  the  proximate 
cause.  I  am  not  sure  whether  the  words 
'traceable  to'  would  of  themselves  neces- 
sarily go  any  further.  They  are  very 
vague  words,  and  I  should  have  been 
disposed  to  hold,  if  those  were  the  only 
words,  that,  if  the  defendants  choose  to 
employ  very  vague  words  of  that  kind, 
the  words  must  be  read  strictly  against 
them  and  in  accordance  with  the  or- 
dinary maxim.  But  the  words  which 
I  find  it  impossible  to  escape  from  are 
^directly  and  indirectly.'  There  does  not 
appear  to  be  any  authority  in  which 
those  words  have  been  considered,  and  I 
find  it  impossible  to  reconcile  them  with 
the  maxim  'causa  proxima  non  remota. 
spectatur.'  If  it  were  contended  that 
the  result  of  the  words  is  that  the  prox- 
imate cause,  whether  direct  or  indirect, 
is  to  be  looked  at,  I  should  reply  that 
that  result  does  not  appear  to  me  to  be 
consistent  or '  intelligible.  I  am  unable 
to  understand  what  is  an  indirect  prox- 
imate cause,  and  in  my  judgment  the 
only  possible  effect  which  can  be  given 
to  those  words  is  that  the  maxim  'causa 
proxima  non  remota  spectatur*  is  ex- 
dnded,  and  that  a  more  remote  link  in 
the  chain  of  causation  is  contemplated 
than  the  proximate  and  immediate  cause. 
But  a  line  must  be  drawn  somewhere. 
For  instance,  the  birth  of  Captain 
Ewing,  even  though  it  may  be  said  to 
have  led  in  the  chain  of  causation  to  his 
being  in  the  position  in  which  he  was 
killed,  could  not  be  considered  as  caus- 
ing his  death ;  and  if  on  the  facts  it  was 
possible  to  hold,  in  accordance  with  the 
principles  I  have  enunciated,  that  the 
clause  was  not  applicable,  I  should  have 
been  able  to  find  that  his  representatives 
had  a  claim.  But  I  am  unable  to  hold 
that  any  principle  excludes,  upon  these 
facts,  a  possible  finding  by  the  arbitrator 
that  war  was  the  indirect  cause  of  this 
accident.  If  war  had  merely  placed 
Captain  Ewing  in  a  x)Osition  not  spe- 
cially exposed  to  any  danger,  and  in  that 
position  a  particular  incident  not  con- 
nected with  war  caused   his   death,   I 

think  that  most  probably  in  that  case 
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the  matter  would  .not  come  within  the 
condition.  For  instance,  suppose  that, 
in  connection  with  the  war,  the  assured 
had  gone  to  a  military  camp  not  in  any 
way  specially  exposed  to  lightning,  but 
where  lightning  had  struck  and  killed 
him;  I  should  be  disposed  to  think  that 
the  war  was  so  remote  from  the  death 
that  in  that  case  it  could  not  be  said  that 
the  death  was  indirectly  caused  by  the 
war.  If,  however,  the  war  had  placed 
the  assured  in  a  position  specially  ex- 
posed to  danger,  as,  for  instance,  in  a 
place  where  he  was  spemally  exposed  to 
being  struck  by  lightning, — ^if  such  a 
place  can  be  conceived, — and  he  was 
there  struck  and  killed  by  lightning,  it 
appears  to  me  to  be  a  question  of  i'act^ 
not  of  construction,  whether  the  death 
was  indirectly  caused  by  war.  In  the 
present  case  the  arbitrator  has  found,  as 
a  fact,  that  the  assured's  death  was  in- 
directly traceable  to  war;  and  it  is  clear 
upon  the  facts  that  he  was  placed  in  a 
position  of  special  danger;  namely,  he 
had  to  be  about  the  railway  line,  per- 
forming his  military  duties,  at  night, 
with  the  lights  turned  down,  in  con- 
sequence of  war,  and  while  doing  his 
military  duties  in  that  position  of  special 
danger  he  was  killed  by  reason  of  the 
special  danger  which  prevails  at  that 
particular  place,  and  to  which  he  was 
exposed  by  reason  of  his  military  duties. 
In  those  circumstances  I  am  unable  to 
hold  that  the  arbitrator  could  not  rea- 
sonably find,  as  a  matter  of  fact,  that 
the  death  was  indirectly  caused  by  war." 
The  case  of  Utter  v.  Travelers'  Ins.  Co. 
(1887)  65  Mich.  546,  8  Am.  St.  Rep. 
913,  32  N.  W.  812,  is  not  directly  within 
the  scope  of  this  note,  but  may  be  of 
some  value  in  this  connection.  The  ac- 
cident policy  in  that  case  excluded  lia- 
bility in  case  of  death  while  the  insured 
was  engaged  in,  or  in  consequence  of, 
any  unlawful  act,  and  also  provided  that 
it  should  not  cover  death  unless  it  was 
established  by  direct  and  positive  proof 
that  the  death  was  not  the  result  of 
design,  either  of  the  insured  or  any 
other  person.  It  appeared  that  the  in- 
sured was  a  deserter  from  the  Army, 
and  that  while  in  a  house  of  ill  fame, 
upon  opening  a  door,  was  shot  by  an 
ofilcer  who  sought  to  arrest  him,  and 
there  was  evidence  that  the  officer  did 
not  know  that  he  was  the  man  he  want- 
ed. It  was  held  that  the  "design" 
intended  by  the  policy  was  a  design 
which  intended  the  actual  result  accom- 
plished, and  not  the  design  of  the  act 
itself,  which  act  resulted  in  the  killing 
of  one  contrary  to  the  design  of  the  act, 
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and  that  if,  when  the  of&cer  fired,  he 
did  not  know  that  the  man  he  fired  at 
was  the  insured,  and  did  not  intend  to 
kill  him,  it  could  not  be  said  that  the 
insured  lost  his  life  by  the  design  of  the 
officer.  It  was  also  held  in  this  case 
that  it  could  not  be  held  as  a  matter  of 
law  that  the  insured  was  engaged  in  an 
unlawful  act  within  the  meaning  of  the 
policy.  The  court  said:  "If  he  had 
been  shot  in  the  act  of  deserting,  this 
claim  might  be  made  with  some  reason 
and  propriety,  but  such  was  not  the  case 
here.  Neither  was  he  shot  because  he 
was  a  deserter,  nor  because  he  was  in  a 
house  of  ill  fame.  He  was  shot,  if  Berry 
is  to  be  believed,  because  he  did  not 
throw  up  his  hands  when  commanded  to, 
and  was  in  the  act  of  drawing  a  pistol. 
He  was  killed,  if  Branagan  is  to  be  be- 


lieved, without  provocation,  and  in  a 
wanton  and  murderous  manner,  as  soon 
as  his  head  appeared  in  the  door. 
Whether  he  was  doing  anything  unlaw- 
ful at  the  time  of  the  shooting  was  also 
a  question  for  the  jury,  to  be  determined 
by  them  under  all  the  circumstances  of 
the  case.  If,  on  being  refused  admit- 
tance after  rapping  on  the  door,  the 
offi<ser  had  fired  through  the  door,  and 
killed  Utter,  it  could  not  be  claimed  that 
Utter  was  killed  by  design,  or  because 
he  was  engaged  in  any  unlawful  act ;  nor 
'  if  Berry  fired  at  the  first  head  he  saw 
poked  out  of  the  door,  not  knowing  or 
caring  who  it  was,  can.  it  be  held  that 
the  death  was  by  design  against  Utter, 
or  in  eonsequenoe  of  any  unlawful  act 
on  his  part."  J.  T.  W. 
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l^hyslcian  •-  liability  for  neglii^noe  of 
interne. 

A  surgeon  is  not  liable  for  the  negligence 
of  an  interne  in  the  hospital  in  which  he 
has  performed  an  operation  in  looking  after 
the  dressing  of  the  wound  if  he  was  not 
negligent  in  the  selection  of  the  interne 
who  should  perform  that  duty. 
For  other  oaseay  6ee  Phy9iciam%  and  Bur- 
geons, II.  in  Dig.  1-^2  N.  8. 

(October  16,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Crittenden 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  damages  for  injuries  re- 
sulting from  improper  treatment  by  an- 
other physician  sijfter  the  performance  of  a 
surgical  operation  by  defendant.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  R.  Terger  for  appellant. 

Messrs.  Rhoton  &  Helm  and  Berry  A 
Wheeler  for  appellees. 

McCulloch,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  defendant,  M.  M.  Norton,  is  a  physi- 
•cian  and  surgeon,  and  this  is  an  action  in- 
stituted against  him  by  the  plaintiff  C.  £. 
Hefner  and  his  wife,  Theresa,   to  recover 

Note.  —  As  to  liability  of  operating  sur- 
geon for  negligent  act  of  interne  or  hospital 
nurse  caring  for  patient,  see  annotation  fol- 
lowing this  case,  post,  134. 
L.R.A.1918C. 


damages  on  account  of  injuries  resulting 
from  improper  treatment  following  a  surgi- 
cal operation  performed  by  the  defendant. 
It  is  not  claimed  that  there  was  any  un- 
skilfulness  or  negligence  in  the  performance 
of  the  surgical  operation;  but  the  conten- 
tion is  that  the  injury  resulted  from  inat- 
tention or  unskilfulnese  on  the  part  of  an- 
other physician  left  in  charge  of  the  patient 
by  Dr.  Norton  after  the  operation  was  com- 
plete. There  was  &  jury  trial,  which  re- 
sulted in  a  verdict  in  favor  of  each  of  the 
plaintiffs.  The  material  facta  necessary  to 
consider  in  disposing  of  the  case  here  are 
as  follows: 

The  defendant  is  a  physician  and  surgeon, 
and  was  engaged  in  the  practice  of  his  pro- 
fession at  iMke  Village,  Arkansas,  l^e 
plaintiffs  resided  at  Marianna,  Arkansas, 
and  Mrs.  Hefner  was  afflicted  in  a  way  that 
required  a  surgical  operation  involving 
an'  incision  and  entrance  into  the  ab- 
dominal cavity.  The  plaintiffs  met  a 
young  medical  studenti  named  Curran,  with 
whom  they  were  acquainted,  and  he  rec- 
ommended the  employment  of  Dr.  Nor- 
ton to  perform  the  operation.  There  is 
no  evidence,  however,  that  there  waa  any 
business  relation  existing  between  Cur- 
ran and  Dr.  Norton;  but  the  former  was 
merely  a  volunteer  in  recommending  the 
latter  as  a  suitable  surgeon  to  perform 
the  operation.  He  talked  with  Dr.  Nor- 
ton over  the  telephone,  and  made  the  ar- 
rangements for  the  latter  to  come  to  Little 
Rock  and  perform  the  operation  at  a  hos- 
pital in  this  city.  The  plaintiff^  eame  to 
Little  Rock,  and  Mrs.  Hefner  was  placed 
in  the  hospital,  and  Dr.  Norton  performed 
the  operation  with  entire  success,  according 
to  the  testimony.    Another  surgeon  of  recog- 
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nized  ability  in  Iiittle  Rock  waa  present 
and  witnessed  the  operation,  and  there  is 
no  question  made  that  it  was  not  skilfully 
performed.  There  was  also  present  another 
young  physician,  who  was  then  an  interne 
in  the  hospital.  In  finishing  up  the  opera- 
tion it  became  necessary  to  leave  a  piece  or 
pieses  of  ganze  in  the  wound  for  draining 
purposes,  and  this  was  done.  After  the 
operation  had  been  completed,  Dr.  Norton 
tnnonnced  that  he  could  not  remain  in 
Little  Rock  any  longer,  but  woald  have  to 
return  to  his  home  at  Lake  Village,  and  the 
question  arose  between  the  parties  as  to  who 
diould  look  aft^  the  patient  and  dress  the 
wound.  There  was  testimony  adduced  by 
the  plaintiff  which  tended  to  show  that  Dr. 
Xorton  arranged  with  a  young  physician, 
who  was  acting  aa  interne  in  the  ho^tal, 
to  look  after  the  patient  until  she  recovered, 
and  the  recovery  in  thia  ease  was  based  en- 
tirely on  the  theory  that  the  interne  was 
^ilty  of  negligence  in  failing  to  remove  the 
gauze  at  the  proper  time,  and  that  Dr.  Nor- 
ton was  liable  in  damages  because  of  the 
alleged  negligence  of  the  interne.  The 
court,  over  the  objection  of  the  defendant, 
instructed  the  jury,  in  substance,  that  if 
Dr.  Norton  employed  the  interne  to  take 
charge  of  the  patient  for  the  purpose  of 
dressing  the  wound  and  removing  the  gauze 
at  the  proper  time,  and  the  interne  was 
guilty  of  negligence  in  failing  to  properly 
remove  the  gauze,  the  defendant  would  be 
liable,  and  that  it  was  wholly  immaterial 
whether  the  defendant  paid  or  agreed  to 
pay  the  interne  for  his  services.  There 
was  no  testimony  in  the  case  that  Dr.  Nor- 
ton employed  the  interne,  in  the  sense  that 
he  was  to  pay  him  anything  for  his  serv- 
ices; but  the  evidence  merely  tends  to  show 
that  the  interne,  at  the  request  of  Dr.  Nor- 
ton, agreed  to  take  care  of  the  patient. 
According  to  the  undisputed  evidence  Dr. 
Norton  left  Little  Rock  shortly  after  the 
operation  was  completed,  and  did  not  see 
the  patient  any  more;  nor  is  there  any  tes- 
timony tending  to  show  that  Dr.  Norton 
was  guilty  of  any  negligence  in  the  selec- 
tion of  the  interne  as  a  proper  person  to 
look  after  the  patient  and  remove  tUe  gauze. 
The  interne  was  a  physician  who  had  been 
selected  by  the  hospital  management  to  at- 
tend patients  in  the  hospital,  and  there  was 
nothing  to  indicate  that  he  was  lacking  in 
qualification  for  the  position. 

The  evidence  adduced  and  the  instructions 
of  the  court  present  squarely  the  question 
whether  or  not  a  physician  is  liable  in  dam- 
age* on  account  of  negligence  of  another 
physician  who  takes  charge  of  a  patient  at 
hi»  request.  That  question  seems  to  have 
been  settled  against  the  right  to  recover 
under  those  circumstances  by  a  decision  of 
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this  court  ill  the  case  of  Keller  v.  Lewis, 
66  Ark.  578,  47  S.  W.  756.  The  facts  of 
that  case  were  that  the  son  of  the  plaintiff 
sustained  a  dislocation  of  one  of  the  joints 
in  his  arm  and  was  taken  to  Dr.  Keller,  the 
defendant,  fop  treatment.  Keller  was  about 
to  leave  the  city,  but  gave  the  dislocated 
arm  temipoTBJty  treatment,  and  recommend- 
ed that  the  patient  be  taken  to  another 
physician,  with  whom  Dr.  Keller  had  ar- 
ranged to  look  after  his  patients  in  his  ab- 
sence. One  of  the  theories  in  the  case  was 
that  the  other  physician  was  guilty  of  neg- 
ligence in  falling  to  treat  the  dislocated 
joint  at  the  proper  time,  and  the  defendant 
asked  the  court  to  give  an  instruction  tell- 
ing the  jury  that  the  defendant  could  not 
be  held  baUe  for  the  negligence  or  want  of 
skill  of  the  otiier  physician.  The  court  re- 
fused to  give  the  instruction  and  this  court 
reversed  the  judgment  on  that  account.  In 
disposing  of  the  case  this  court  said:  "The 
employment  of  Dr.  Minor  constituted  an 
independent  contract,  and  Dr.  Keller  is 
not  responsible  for  his  negligence  or  want 
of  skill."  The  court  cited  in  support  of 
the  opinion  the  case  of  Myers  v.  Hoi  bom, 
58  N.  J.  L.  193,  30  L.R.A.  345,  55  Am.  St. 
Rep.  606,  38  AtL  380,  where,  .under  some- 
what similar  ciroumstances,  the  New  Jersey 
court  held  that  ''a  party  employing  a  person 
who  follows  a  distinct  and  independent 
occupation  of  his  own  is  not  responsible  for 
the  negligent  or  improper  acts  of  the  other." 

This  view  of  the  law  is  based  upon  the 
theory  that  the  doctrine  of  respondeat  supe- 
rior applies  only  in  case  of  the  negligence  of 
a  servant  who  acts  under  the  direction  and 
control  of  the  master  (De  Forrest  v. 
Wright,  2  Mich.  368),  and  does  not  apply  to 
a  physician  or  other  professional  man,  who, 
when  employed,  acts  upon  his  own  initia- 
tive and  without  direction  from  others. 
That  idea  was  clearly  expressed  by  this  court 
in  the  case  of  Arkansas  Midland  R.  Go.  v. 
Pearson,  08  Ark.  309,  34  L.RJ^.(N.S.)  317, 
135  S.  W.  917,  where  it  was  said:  "A  phy- 
sician cannot  be  regarded  as  an  agent  or 
servant  in  the  usual  sense  of  the  term,  since 
he  is  not,  and  necessarily  cannot  be,  direct- 
ed in  the  diagnosing  of  diseases  and  inju- 
ries and  prescribing  treatment  therefor;  hia 
office  being  to  exercise  his  best  skill  and 
judgment  in  such  matters,  without  control 
from  those  by  whom  he  is  called  or  his  fees 
are  paid." 

Appl3ring  that  principle  to  the  case  in 
hand,  it  is  clear  that  the  instructions  of  the 
court  as  to  liability  on  the  part  of  the 
defendant  were  erroneous.  Appellant  was 
not  guilty  of  negligence  in  the  performance 
of  the  operation,  nor  in  the  selection  of  a 
physician  to  continue  the  treatment  after 
be  left  the  city.     Not  being  negligent  in 
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those  respects,  he  cannot  be  held  responsible 
for  the  negligence  of  the  other  physician, 
who  was  left  in  charge,  merely  because  the 
other  physician  took  charge  on  his  sugges- 
tion and  arrangement. 

There  was  testimony  adduced  tending  to 
establish  an  express  agreement  on  appel- 
lant's part  to  look  after  the  treatment  in 
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connection  with  the  other  physician,  who 
was  left  in  charge  of  the  patient,  and  to 
make  himself  responsible  for  the  latter*s  con- 
duct and  treatment  ci  the  patient;  but  the 
Instructions  given  by  the  court  do  not  make 
appellees'  right  of  recovery  depend  on  the 
existence  of  such  contract. 

Reversed  and  remanded  for  a  new  trial. 


act  of  interne  or 


Earlier-  cases  whieh  have  considered 
the  question  under  annotation  will  be 
found  in  the  note  to  Harris  v.  Fall,  27 
L.B.A.(N.S.)  1174. 

As  to  liability  of  physician  or  surgeon 
for  acts  of  associate,  see  the  note  to 
Morey  v.  Thybo,  42  L.R.A.(N.S.)  786. 

As  to  liability  of  physician  or  surgeon 
where  foreign  material  is  left  in  incision, 
see  the  note  to  Davis  v.  Kerr,  46  L.R.A. 
(N.S.)  611. 

As  to  liability  of  proprietor  of  private 
sanitarium  or  hospital  for  negligence  of 
nurse  or  attendant,  see  the  notes  to 
Stanley  v.  Schumpert,  6  L.R.A.(N.S.) 
306,  and  Broz  v.  Omaha  Maternity  & 
General  Hospital  Asso.  L.R.A.1916D, 
334. 

Harris  v.  Fall,  to  which  the  earlier 
note  is  attached,  is  cited  with  special 
approval  in  Hunner  v.  Stevenson  (1913) 
122  Md.  40,  89  Atl.  418,  which  held  that 
an  operating  physician  should  not  be 
held  responsible  for  the  negligence,  if 
any,  of  a  hospital  physician,  nurse,  or 
interne  in  the  dressing  of  wounds  after 
the  operation  was  performed,  where  he 
did  not  know  of  or  was  not  privy  to  such 
negligence,  and  it  was  not  discoverable 
by  him  in  the  exercise  of  ordinary  care. 
The  court  stated  that  "at  this  day,  when 
it  is  well  known  that  there  are  physi- 
cians and  surgeons  of  special  skill  in 
particular  branches  of  their  profession, 
it  could  not  safely  be  announced  as  a  gen- 
eral rule  of  law,  applicable  to  such  cases 
as  this,  that  a  surgeon  who  performs  an 
operation  is  liable  for  the  negligence  of 
other  physicians,  nurses,  or  internes  in 
hospitals  in  the  after  treatment,  unless 
he  specially  undertakes  such  employ- 
ment. A  surgeon  may  be  called  many 
miles  from  his  residence  to  perform  an 
operation,  and  if  he  is  to  be  held  respon- 
sible for  the  negligence  of  others  after 
the  operation  it  might  mean  either  that 
one  of  special  skill  would  refuse  to  per- 
form such  operation  at  such  distant 
points,  or  that  his  charges  would  be  such 
that  no  one  of  moderate  means  could  em- 
ploy him.  It  might  be  detrimental  to  the 
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public  if  such  a  surgeon  was  required  to 
attend  to  the  after  treatment,  as  it 
would  be  impossible  for  him  to  do  so, 
and  perform  as  many  operations  as  some 
of  them  do." 

So  a  surgeon  is  not  responsible  for 
the  negligence  of  a  hospital  nurse  in 
leaving  a  hot  water  bottle  in  the  pa- 
tient's bed,  by  which  the  patient,  after 
an  operation,  is  burned,  where  for  the 
services  of  such  nurse  the  patient  pays 
the  hospital  and  the  surgeon  is  under 
no  duty  to  supervise  her  work,  and 
would  not  be  permitted  to  do  so.  Stew- 
art V.  Manassea  (1914)  244  Pa.  221,  90 
Atl.  574. 

And  see,  to  the  same  effect,  Morrison 
V.  Henke  (1916)  166  Wisi  166, 160  N.  W. 
173. 

And  where  a  patient  in  a  hospital  is 
treated  by  a  physician  who  does  not 
manage  or  control  the  hospital,  the  phy- 
sician is  not,  if  he  had  no  connection 
with  the  negligent  act,  liable  for  the 
negligence  of  the  hospital  nurses  or  in- 
ternes in  permitting  the  patient  to  ob- 
tain access  to  poison,  nor  for  their 
negligent  failure  to  administer  proper 
remedies  and  antidotes.  Broz  v.  Omaha 
Maternity  ft  General  Hospital  Asso. 
(1914)  96  Web.  648,  L.R.A.1915D,  334, 
148  S.  W.  675,  7  N.  C.  C.  A.  298. 

While,  as  will  be  seen  from  the  fore- 
going cases,  the  general  rule  is  that  a 
physician  or  surg^eon  is  not  liable  for 
the  negligence  of  a  nurse  or  interne  in 
the  after  treatment  of  a  patient,  there 
is  a  difference  of  opinion  as  to  the  lia- 
bility of  a  physician  for  the  failure  of 
a  nurse  to  properly  account  for  all  the 
instruments  or  materials  used  during  an 
operation,  as  a  result  of  which  such  in- 
strument or  material  is  left  in  the  in- 
cision. The  weight  of  opinion  is  that 
in  such  a  case  the  physician  or  surgeon 
cannot  escape  liability. 

Thus,  a  surgeon  who  leaves  a  sponge 
in  an  abdominal  incision  after  an  oper- 
ation cannot  escape  liability  for  the 
resulting  injury,  notwithstanding  he  re- 
lied upon  the  count  made  by  the  attend- 
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ing  nurses,  unless  it  was  so  concealed 
that  reasonable  care  on  his  part  wonid 
sot  have  disclosed  it,  or  conditions  were 
such  that  in  his  professional  judgment 
further  exploration  for  sponges  would 
have  endangered  the  safety  of  the  pa- 
tient. Davis  V.  Kerr  (1913)  239  Pa. 
351,  46  L.RA.(N.S.)  611,  86  Atl.  1007. 

Nor  can  a  aui^eon  relieve  himself 
from  liability  for  injury  to  a  patient  in 
leaving  a  sponge  in  the  wound  after  an 
operation,  by  the  adoption  of  a  rule  re- 
quiring the  attending  nurse  to  count  the 
sponges  used  and  removed,  and  relying 
upon  such  count  as  conclusive  that  all 
sponges  have  been  accounted  for.    Ibid. 

And  see  Palmer  v.  Humiston  (1913) 
87  Ohio  St.  401,  45  L.E.A.(N.S.)  640, 
101  N.  £.  283,  which  is  to  the  effect 
that  a  nurse's  count  will  not  relieve  a 
sui^eon  from  liability  for  failure  to  re- 
move sponges  used  in  an  operation. 

To  the  same  effect  is  Bamett  v.  Brand 
(1916)  165  Ky.  616,  177  S.  W.  461.  In 
this  latter  ease,  however,  although  the 
attending  nurse  was  a  trained  nurse  ob- 
tained from  a  hospital,  the  operation 
was  performed  at  the  patient's  home, 
and  not  at  the  hospital. 

In  an  action  against  a  physician  for 
negligence  in  leaving  a  rubber  tube  in 
a  patient's  body  after  an  operation,  it  is 
no  answer  that  such  tube  may  have  been 
left  by  a  nurse  or  a  resident  physician. 
Saucier  y.  Boss  (1916)  112  Miss.  306,  73 
So.  49. 

On  the  other  hand,  in  Jewison  v.  Has- 
sard  (1916)  —  Manitoba,  — ,  28  D.  L. 
R.  584,  a  surgeon  was  held  not  to  be  re- 
sponsible for  the  negligence  of  a  nurse 
furnished  by  the  hospital  in  making 
count  of  the  number  of  sponges  used  in 
an  operation,  as  a  result  of  which  one 
was  sewed  up  in  the  body.     The  court 


stated  that  in  such  cases  the  surgeon  is 
necessarily  too  busy  with  his  other  work 
to  keep  count  of  the  sponges,  and  that 
the  duty  of  so  doing  is  properly  dele- 
gated to  the  nurse  in  order  to  enable 
him  to  give  his  whole  attention  to  his 
work 

InNiebel  v.  Winslow  (lSl5)  88  N. 
J.  L.  191,  95  Atl.  995,  an  action  for  dam- 
ages for  negligence  in  performance  of 
an  operation,  it  was  held  error  for  the 
court  to  give  an  instruction  that  "if 
you  find  that  the  eauze  was  left  in  the 
abdomen  of  the  plaintiff  and  the  inci- 
sion sewed  up  or  allowed  to  heal  up 
over  it,  the  burden  of  proof  is  on  the 
defendant  to  show  that  it  was  not  left 
there  by  any  carelessness  or  negligence 
of  his."  The  court  stated  that  "the 
practically  injurious  nature  of  the  re- 
quest will  at  once  be  apparent  when  it 
is  remembered  that  in  the  present  case 
the  operation,  although  performed  by 
the  defendant,  a  private  practitioner, 
was  performed  by  him  in  a  hospital, 
where  he  was  assisted  by  trained  resi- 
dent nurses,  presumably  in  the  employ 
of  the  hospital  and  familiar  with  their 
duties.  "Wliile  the  testimony  is  meager 
as  to  the  precise  nature  of  these  duties, 
it  is  inferable  from  the  evidence  and 
from  the  terms  'operator*  and  'assistant' 
that  it  was  the  duty  of  the  latter  at  or 
just  before  the  close  of  the  operation  to 
count  the  sponges  in  use,  which  at  that 
critical  stage  the  operator  himself  could 
not  do  without  jeopardy  to  his  patient.'* 
It  would  appear  from  the  above  state- 
ment that  the  court  inclined  to  the  view 
that  the  physician  had  a  right  to  rely 
upon  the  count  made  by  the  nurse,  and 
that  he  would  not  be  liable  for  any  neg- 
ligence on  the  part  of  the  nurse  in  mak- 
ing the  count.  J.  H.  B. 


MASSACHUSETTS     SUPREME:    JUDI^ 
CIAL  COURT. 

ABRAHAM  6HUMAN  et  al.,  Appts., 

v. 

GEORGE  W.  GILBERT,  Chief  ol  Police. 

(—  Mass.  ^,  118  N.  E.  254.) 

Injanctlon  *  multiplicity    of    suits  — 
complaint  ai^alnst  six. 

1.  A  possibility  that  complaints  may  be 


lodged  against  six  persons  is  not  enough  to 
warrant  an  injunction  to  prevent  a  multi- 
plicity of  suits. 

For  other  cases,  see  Injunction,  1,  a,  in  Dig, 
1-52  y.  8. 

Same  —  prosecution  for  crime  —  delay 
at  law. 

2.  That  one  attempting  to  do  business 
without  a  license  would  be  prevented  from 
transacting  such  business  for  several  months 
before  the  question  of  his  right  could  be 
decided  by  the  supreme  court  should  a  prose- 
cution   against    him    be    permitted    is    no 


Note.  —  Ab  to  injunction  to  restrain  a 
prosecution  of  a  criminal  or  quasi  criminal 
nature,  see  notes  to  Hall  v.  Dunn,  25  liJRJL, 
(N.S.)  193;  Denton  v.  McDonald,  34  L.R.A. 
<N.S.)  453;  and  Alexander  v.  Elkine,  L.R.A. 
L.R.A.1918C. 


191 6C,  263;  and  see  later  cases*  Truax  v. 
Raich,  L.R.A.1916D,  646;  Rast  v.  Van 
Deman  &  L.  Ck>.  L.R.A.1917A,  421;  Adams 
v.  Tanner,  L.R.A.1917F,  1163;  and  Foley  v^ 
Ham,  post,  204. 
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ground  for  the  issuance  of  an  injunction 
against  the  prosecution. 
For  other  oMe^,  see  Injunction^  I.  i,  in  Dig. 
i-^«  Jf.  S, 

(January  9,  1918.) 

APPEAL 'by  plaintiffs  from  a  decree  of 
the  Superior  Court  for  Suflfolk  County 
dismissing  a  bill  filed  to  enjoin  defendant 
from  interfering  with  the  conduct  of  plain- 
tiffs' business.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Arthur  Williams  and  Henry  F. 
Wood  for  appellants. 

Messrs.  John  C.  Hammond  and  Thomas 
J.  Hammond  for  appellee. 

Hngg,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  in  equity  in  which  six 
plaintiffs  join  in  alleging  that  they  are  mer- 
chants having  permanent  places  of  busi- 
ness, five  of  them  in  Boston  and  one  in 
Springfield,  and  that  occasionally  at  vari- 
ous times  during  the  year  they  hire  rooms 
in  a  hotel  in  Northampton  and  there  dis- 
play goods  and  merchandise  as  samples, 
making  no  sales  from  that  stock,  but  taking 
orders  at  retail  for  future  delivery  from 
their  places  of  business  in  Boston  or  Spring- 
field. The  defendant  is  chief  of  police  of 
Northampton,  who  asserts  that  the  plain- 
tiffs have  no  right  to  conduct  business  in 
thiik  manner  without  licenses,  and  threatens 
to  institute  complaints  against  them  for  vio- 
lation of  Rev.  Laws,  chap.  65,  §  13.  See 
Stat.  1916,  chap.  242,  whereby  hawking  and 
peddling  and  selling  by  itinerant  vendors 
in  general,  with  some  exceptions,  are  pro- 
hibited. The  prayers  of  the  bill  are  that  the 
defendant  be  forever  enjoined  from  arrest- 
ing their  agents  or  otherwise  interfering 
with  the  conduct  of  their  business,  and  that 
the  question  whether  they  were  violating  the 
statute  be  determined.  The  defendant  de- 
murred upon  several  grounds.  As  he  has 
not  raised  the  point  that  the  plaintiffs  can- 
not join  in  such  a  suit,  that  is  passed  by. 
Stevens  v.  Rockport  Granite  Co.  216  Mass. 
486,  493,  104  N.  E.  371,  Ann.  Cas.  1915B, 
1054. 

The  plaintiffs  do  not  allege  nor  argue  that 
the  statute  under  which  they  aver  that  the 
defendant  proposes  to  prosecute  them  is  un- 
constitutional on  any  ground,  nor  that  its 
enforcement  as  to  them  would  be  an  unlaw- 
ful interference  with  interstate  commerce. 
Their  simple  contention  is  that  their  con- 
duct as  set  forth  in  their  bill  is  not  a  viola- 
tion of  the  statute  rightly  construed. 

It  is  the  general  rule  that  the  prosecu- 
tion and  punishment  of  crimes  will  not  be 
restrained  by  a  court  of  chancery.  But 
L.R.A.1918C. 


there  is  an  exception  to  this  comprehensiTe 
statement.  Jurisdiction  in  equity  to  re- 
strain the  institution  of  prosecutions  under 
unconstitutional  or  v<^d  statutes  or  local 
ordinances  has  been  upheld  by  this  court 
when  property  rights  would  be  injured  ir- 
reparably, and  when  other  elements  neces- 
sary to  support  cognizance  by  equity  are 
present.  Greene  v.  Fitcfaburg,  219  Mass. 
121,  127,  106  N.  E.  673;  Monejnveight  Scale 
Co.  V.  McBride,  199  Mass.  503,  506,  85  N.  E. 
870.  The  statement  of  the  law  in  England 
has  been  made  rather  broadly  that  there 
is  no  jurisdiction  in  equity  (at  all  events 
since  the  abolition  of  the  court  of  t^e  Star 
Chamber,  whidh  exercised  a  jurisdiction  of 
so-called  criminal  equity)  to  enjoin  prose- 
cution for  crime.  Saull  v.  Browne,  L.  R 
10  Ch.  64,  44  L.  J.  Ch.  N.  S.  1,  31  L.  T.  N.  S. 
493,  23  Week.  Rep.  60,  13  Cox,  C.  C.  30; 
Kerr  v.  Preston  Corp.  L.  R.  6  Ch.  Div.  463, 
466,  46  L.  J.  Ch.  N.  S.  409,  25  Week.  Rep. 
264.  See  also  Grand  Junction  Waterworks 
Co.  V.  Hampton  Urban  Dist.  Council  [1898] 
2  Ch.  331,  341,  67  L.  J.  Ch.  N.  S.  603, 
62  J.  P.  566,  78  L.  T.  N.  S.  673,  14  Times 
L.  R.  467,  46  Week.  Rep.  644;  Merrick  ▼. 
Liverpool  Corp.  [1910]  2  Ch.  449,  460-462, 
79  L.  J.  Ch.  N.  S.  751,  103  L,  T.  N.  S.  39«, 
74  J.  P.  446,  8  L.  G.  R.  966.  But  there 
seems  to  be  a  caution  about  saying  that 
circumstances  may  not  arise  authorizing  a 
close  approach  to  such  jurisdiction.  Auk- 
land  V.  Westminster  Local  Bd.  of  Works, 
L.  R.  7  Ch.  697,  41  L.  J.  Oh.  N.  S.  723,  26 
L.  T.  N.  S.  961,  20  Week.  Rep.  845,  16  Eng. 
Rul.  Cas.  489;  Burghes  v.  Atty.  Gen.  [1911] 
2  Ch.  189,  156,  167,  80  L.  J.  Ch.  N.  S.  606, 
106  L.  T.  N.  S.  193,  27  Times  L.  R.  433,  65 
So.  Jo.  620.  It  was  said  in  Truax  v.  Raich, 
239  U.  S.  33,  87,  38,  60  L.  ed.  131,  133,  134, 
L.R.A.1916D,  546,  36  Sup.  Ct.  Rep.  7,  Ann. 
Cas.  1917B,  283:  "It  is  also  settled  that, 
while  a  court  of  equity,  generally  speaking, 
has  'no  jurisdiction  over  the  prosecution,  the 
punishment  or  the  pardon  of  crimes  or  mis- 
demeanors' (Re  Sawyer,  124  U.  S.  200,  210, 
31  L.  ed.  402,  405,  8  Sup.  Ct.  Rep.  482),  a 
distinction  obtains,  and  equitable  jurisdic- 
tion exists  to  restrain  criminal  prosecutions 
under  unconstitutional  enactments,  when 
the  prevention  of  such  prosecutions  is  essen- 
tial to  the  safeguarding  of  rights  of  prop- 
erty." 

See  Philadelphia  Co.  v.  Stimson,  223  U.  S. 
605,  621,  56  L.  ed.  570,  677,  32  Sup.  Ct.  Rep. 
340. 

That  is  the  law  of  this  commonwealth. 
Doubtless  that  principle  is  generally  recog- 
nized by  the  courts  of  this  country.  It  has 
been  applied  to  the  institution  of  proceed- 
ings under  statutes  and  ordinances,  the  en- 
forcement of  which  would  result  in  unlaw- 
ful deprivation  of  the  right  to  labor  (Truax 
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V.  Raich,  239  U.  S.  33,  60  L.  ed.  131,  L.IUL. 
1916D,  545,  36  Sup.  Ct.  Rep.  7,  Aim.  Cas. 
1917B,  283);  the  illegal  interference  with 
the  right  to  transact  interstate  conunerce 
free  from  burdensome  state  restrictions 
(Western  U.  Teleg.  Ck).  ▼.  Andrews,  216  U. 
S.  165,  54  L.  ed.  430,  30  Sup.  Ct.  Rep.  286; 
Lee's  Summit  v.  Jewell  Tea  Co.  133  C,  C.  A. 
637,  217  Fed.  965;  Herndon  v.  Chicago,  R. 
I.  &  P.  R.  Co.  218  U.  S.  135,  64  L.  ed.  970, 
30  Sup.  Ct.  Rep.  633;  Jewell  Tea  Co.  v. 
Carthage,  257  Mo.  383,  391,  165  S.  W.  743) ; 
the  confiscation  of  property  or  property 
rights  (Dobl^ins  y.  Los  Angeles,  195  U.  S. 
223,  241,  49  L.  ed.  169,  177,  25  Sup.  Ct. 
Rep.  18;  Home  Teleph.  k  Teleg.  Co.  ▼.  Los 
Angeles,  227  U.  S.  278,  293,  67  L.  ed.  810, 
517,  33  Sup.  Ct.  Rep.  312) ;  the  denial  of 
due  process  of  law  (Hopkins  v.  Clemson 
Agri.  College,  221  U.  S.  636,  55  L.  ed.  890, 
35  L.R.A.(N.S.)  243,  31  Sup.  Ct.  Rep.  654) ; 
and  the  denial  of  the  equal  protection  of  the 
laws  (Ex  parte  Young,  209  U.  S.  123,  146, 
147,  52  L.  ed.  714,  723,  724,  13  L.R.A.(N.8.) 
932,  28  Sup.  Ct.  Rep.  441,  14  Ann.  Cas. 
764). 

The  jurisdiction  in  chancery  thus  recog- 
nized and  exercised  rests  upon  the  funda- 
mental and  well-established  equitable  doc- 
trine that  private  personal  and  property 
rights  will  be  protected  by  injunction  from 
threatened  irreparable  unlawful  injury.  The 
injunction  against  the  institution  of  erim- 
inal  proceedings  is  simply  incidental  to  that 
main  ground  of  equitable  jurisdiction. 
Where  the  facts  are  such  as  to  call  for  the 
exercise  of  the  powers  of  a  court. of  chan- 
cery according  to  its  established  principles, 
the  mere  fact  that,  in  order  to  grant  the 
remedy  afforded  by  equity,  it  may  be  neces- 
sary as  a  subsidiary  step  to  enjoin  the  in- 
stitution of  criminal  proceeding  or  even  the 
commission  of  a  crime,  is  no  bar  to  the 
jurisdiction  of  equity.  That  this  is  the  un- 
derlying principle  is  manifest  not  only  from 
an  examination  of  the  cases  above  cited, 
but  of  moat  cases  where  the  injunction  has 
been  granted  or  jurisdiction  assumed,  l 
This  is  but  another  way  of  stating  the  prin- 
ciple that  while  as  a  general  rule  equity 
will  not  interfere  by  injunction  with  the 
prosecution  of  crimes,  there  is  an  exception 
where  such  prosecutions  are  founded  on  un- 
constitutional or  void  enactments  and  will 
result  in  inuuediate  injury  to  property  or 
property  rights. 

Some  courts  of  equity  have  taken  juris- 1 


diction  of  causes  oa  the  grauxid  of  preven-. 
tioB  of  multipliolty  of  prosecutionji,  some- 
times in  oombination  with,  the  eircumatance 
that  there  was  no  relief  by  appeal.  Frank- 
Un  V.  Lacey,  157  Ky.  261,  263,  162  S.  W. 
1126;  Martin  v.  Baldy,  249  Pa.  253,  258, 
94  Atl.  1091.  It  is  possible  that  Hunt- 
worth  V.  Tanner,  87  Waah.  670,  152  Pao. 
523,  Ann.  Caa.  1917D,  676,  may  stand  on 
some  euch  ground,  although  the  diacussion 
in  that  opinion  goes  much  further  than  that 
in  any  other  case  of  which  we  are  aware. 
Other  courts  have  taken  jurisdiction  be- 
cause there  was  arbitrary,  oppressive,  and 
revengeful  conduct  amomnting  to  a  settled 
malicious  purpose  to  cause  irreparshle  dam- 
age to  the  property  rights  or  personal  lib- 
erty of  the  complainant  by  numerous  or 
successive  prosecutions.  Cutsinger  v.  At- 
lanta, 142  Ga.  555,  573,  574,  L.R.A.1915B, 
1097,  83  S.  £.  263,  Ann.  Cas.  19a6C,  280; 
Alexander  v.  Elkins,  132  Tenn.  663,  L.R.A. 
1916C,  261,  179  a  W.  310;  Baldwin  v.  At- 
lanta, 147  Ga.  — ,  92  S.  K  630.  Without 
pausing  to  discuss  or  to  coDsider  the  sound- 
ness of  those  principles,  it  is  enough  to  say 
that  there  are  no  allegations  to  bring  the 
case  at  bar  within  them.  A  possibility  that 
complaints  may  be  lodged  against  six  persons 
is  not  enough  under  these  circumstances  to 
make  out  a  case  of  multiplicity.  The  alle- 
gations as  to  repeated  complaints  are  not 
sufficient  to  warrant  the  inference  that  the 
courts  of  this  commonwealth  will  counte- 
nance continued  and  oppressive  prosecutions 
when  once  a  genuine  test  case  Open  to  fair 
question  has  been  presented  and  is  on  its 
way  to  final  decision. 

The  allegation  of  the  biU  in  the  ease  at 
bar  is  that,  to  determine  the  question 
whether  they  "come  within  the  purview  of 
the  statutes,"  as  contended  by  the  defend- 
ant, "will  take  several  months  before  a  deci- 
sion relative  thereto  can  be  had  from  the 
supreme  court;  that  the  said  respondent  has 
stated  that  he  will  arrest  and  prevent  the 
complainants  from  exhibiting  as  aforesaid 
in.  said  eity  of  Northampton,  even  during 
the  time  a  test  case  is  awaiting  a  decision 
by  the  supreme  court,  unless  the  complain- 
ants are  duly  licensed  forthwith  by  the  said 
commissioner  of  weights  and  measures 
either  as  itinerant  vendors  or  as  hawkers 
and  peddlers;  that,  by  reason  of  the  re- 
spondent's threats  and  arbitrary  attitude 
relative  thereto,  the  complaints  would  be 
prevented  from  carrying  osi  their  usual  busi- 


1  Mobile  y.  Orr,  181  Ala.  308,  45  Ii.R.A. 
(N.S.)  575,  61  So.  920;  Abbey  Land  & 
Improv.  Co.  v.  San  Mateo  County,  167  Cal. 
434,  52  L.RJL.(N.S.)  408,  139  Pac.  1068, 
Ann.  Cas.  1915C,  804;  Southern  Exp.  Co. 
T.  Ty  Tv,  141  Ga,  421,  81  S.  E.  114;  Brown 
▼.  Nichols,  08  Kan.  787,  LJC.A.1916D,  327, 
LJLA.1918C. 


146  Pac.  661;  Clark  v.  Hartford  Agri. 
Breeders'  Asso.  1 18  Md.  608,  615,  85  Atl. 
503;  Michipran  Salt  Works  v.  Baird,  173 
Mich.  055,  139  N.  W.  1030;  Ideal  Tea  Co. 
V.  Salem,  77  Or.  182,  150  Pac.  852,  Ann. 
Cas.  1917D,  684;  Weyman-Bruton  Co.  v. 
Ladd,  146  C.  C.  A.  94,  231  Fed.  898. 
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neBs  as  aforesaid  in  said  city  of  Northamp- 
ton while  the  said  question  would  be  pend- 
ing before  the  supreme  court;  and  that  the 
complainants  would  thereby  sustain  irrep- 
arable damage  in  that  the  seasons  for  ex- 
hibitions and  sales  by  sample  for  future 
delivery  as  advertised  will  have  passed,  in 
that  the  profits  therefrom  would  be  wholly 
lost,  and  in  that  the  complainants  would  be 
compelled  at  considerable  expense  to  cancel 
reservations  of  accommodations  heretofore 
made  in  said-  city  of  Northampton,  and 
would  otherwise  be  greatly  damaged."  This 
allegation  is  to  a  considerable  extent  re- 
specting the  course  of  law  and  proceedings 
in  court  in  this  commonwealth,  and  hence  is 
not  admitted  by  the  demurrer.  It  assumes 
that,  although  plainly  innocent  of  any  in- 
fraction of  the  law,  the  plaintiffs  will  be 
found  guilty  by  the  district  court  and  by 
the  superior  court,  a  presumption  which 
as  matter  of  law  cannot  be  indulged,  at 
least  upon  such  general  allegations. 

The  allegations  as  to  property  damage 
are  nothing  more  than  the  ordinary  aver- 


ments which  might  be  made  by  anybody 
engaged  in  business,  undertaking  a  branch 
of  commercial  adventure  believed  by  the 
officers  charged  with  enforcing  the  law  to 
be  in  contravention  of  some  penal  statute 
confessedly  valid  in  itself.  Simply  that  one 
is  in  business,  and  may  be  injured  in  respect 
of  his  business  by  prosecution  for  an  alleged 
crime,  is  no  sufficient  reason  for  asking  a 
court  of  equity  to  ascertain  in  advance 
whether  the  business  as  conducted  is  in 
violation  of  a  penal  statute. 

The  conclusion  is  that  the  allegations  of 
the  bill  do  not  make  out  a  cause  for  equita- 
ble relief,  but  fall  within  the  general  prin> 
ciple  that  courts  of  equity  will  not  enjoin 
the  institution  of  proceedings  to  punish  al- 
leged crimes.  While  there  is  some  diversity 
in  the  application  of  the  governing  princi- 
ples, this  result  appears  to  be  in  harmony 
with  most  of  the  decisions  already  cited, 
and  is  supported  by  the  great  weight  of 
authority.  < 

Decree  dismissing  bill  affirmed  with  costs. 


a  Delaney  v.  Flood,  183  N.  Y.  323,  2  L.RA.. 
(N.S.)  678,  111  Am.  St.  Rep.  759,  76  N.  E. 
209,  6  Ann.  Cas.  480;  Sennette  v.  St.  Mary's 
Parish,  129  La.  728,  56  So.  653;  Snouffer  v. 
Tipton,  161  Iowa,  223,  L.R.A.1915B,  173, 
142  N.  W.  97;  Kleinke  v.  Gates,  187  Mich. 
648,  153  N.  W.  675;  Milton  Dairy  Co.  v. 
Great  Northern  R.  Co.  124  Minn.  239,  49 
L.R.A.(N.S.)  951,  144  N.  W.  764;  Southern 
Exp.  Co.  V.  High  Point,  167  N.  C.  103,  83 
S.  £.  254;  Claiborne  County  v.  Owen,  100 


Miss.  462,  56  So.  525;  Turner  v.  Ardmore, 
41  Okla.  660,  130  Pac.  1156;  Sherod  v. 
Aitchison,  71  Or.  446,  142  Pac.  351,  Ann. 
Cas.  1916C,  1151;  Bisbee  v.  Arizona  Ins. 
Agency,  14  Ariz.  313,  127  Pac.  722;  Brun- 
stein  V.  Ft.  Collins,  63  Colo.  264,  125  Pac. 
119;  Hoffman  v.  Tooele,  42  Utah,  363,  45 
L.R.A.(N.S.)  992,  130  Pac.  61.  See  cases 
collected  in  L.R.A.1916C,  not^  pages  263 
to  273. 
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PIONEER  TELEPHONE  &  TELEGRAPH 

COMPANY,  Appt,, 

v. 

STATE  OF  OKLAHOMA  et  al. 

(—  Okla.  — ,  P.U.R.1918A,  466,  167  Pac. 

995.) 

Pnbllc  service  corporations  —  rates  — 
basis. 

1.  What  a  telephone  company  is  entitled 
to  demand  in  order  that  it  may  have  jnst 
compensation  is  a  fair  return  upon  the  rea- 
sonable value  of  its  property  as  a  going 
concern,  as  distinguished  from  its  pljysical 
value  as  a  mere  naked  plant.     This  value 

Headnotes  bv  Kane,  J. 


is  not  obtained  by  adding  up  a  number  of 
separate  items,  but  by  taking  a  compre- 
hensive view  of  each  and  all  of  the  elements 
of  property,  tangible  and  intangible,  includ- 
ing property  rights,  and  considering  them 
all,  not  as  separate  things,  but  as  insepara- 
ble parts  of  one  harmonious  entity,  and 
exercising  the  judgment  as  to  the  value  of 
that  entity. 

For   other   oaaes,  96€  Telephonea,  in   Dig. 
1-^2  N,  S, 

Same  —  local  and  general  service  *^ 
separation. 

2.  Where,  in  a  rate  case  against  a  tele- 
phone company  whose  lines  extend  through- 
out the  state,  it  is  charged  that  the  ex- 
change rates  of  a  single  municipality  are 
unreasonable,  the  Corporation  Commission 
in  finding  a  basis  for  the  adjustment  of  such^ 
rate  should,  as  far  as  practicable,  separate 


Note.  —  The  authorities  passing  upon  the 
treatment  of  going  concern  value  in  public 
service  property  valuations  are  presented  in 
the  annotation  to  Omaha  v.  Omaha  Water 
Co.  48  L.R.A.(N.S.)  1092;  and  see  Public 
Service  Gas  Co.  v.  Public  Utility  Commis- 
sion, L.R.A.1917B,  930,  and  other  cases  re- 
ferred to  in  the  footnote. 
^.1\.A.1918C. 


As  to  the  necessity  of  providing  for  depre- 
ciation in  fixing  return,  see  annotation  to 
Kansas  City  Southern  R.  Co.  v.  United 
States,  52  L.R.A.(N.S.)   18. 

For  discussion  of  authorities  passing  upon 
return  to  which  public  service  corporations 
are  entitled,  see  annotation  to  Bellamy  v.. 
Missouri  A  N.  A.  R:  Co.  L.R.A.1915A,  6. 
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the  Taluation  of  the  toll  plant  from  the 
yaJue  of  the  exchange  plant,  and  equitably 
apportion  between  them  the  value  of  the 
property  used  in  common  in  giving  both 
classes  of  service. 

For  other   cases,   see   Telephones,  in  Dig. 
1-52  N,  S. 

Same  —  depreciation  fund. 

3.  Where  the  evidence  shows  and  the  Com- 
mission finds  that  the  plant  is  kept  in  a 
high  state  of  efficiency,  and  charges  are 
made  in  rates  for  the  purpose  of  counter- 
acting or  preventing  depreciation  by  replace- 
ment, no  necessity  exists  for  building  up  a 
fund  to  be  used  for  the  purpose  of  counter- 
acting purely  theoretical  depreciation. 

For  other   eases,  see   Telephones,  in  Dig, 
1-62  y.  S. 

Constitutional     law  •<-  Pnblio     Serrice 
Commission. 

4.  Section  22,  art.  0,  Williams's  Constitu- 
tion, provides:  *'In  no  case  of  appeal  from 
the  Commission,  shall  any  new  or  additional 
eridenee  be  introduced  in  the  supreme  court. 
.  .  .  The  supreme  court  shall  have  juris- 
diction, on  such  appeal,  to  consider  and  de- 
termine the  reasonableness  and  justness  of 
the  action  of  the  Commission  appealed  from, 
as  well  as  any  other  matter  arising  under 
such  appeal:  Provided,  however,  that  the 
action  of  the  Commission  appealed  from 
shall  be  regarded  as  prima  facie  just,  rea- 
sonable, and  correct;  but  tiie  court  may, 
vhen  it  deems  necessary,  in  the  interest 
of  justice,  remand  to  the  Commission  any 
case  pending  on  appeal,  and  require  the 
same  to  be  further  investigated  by  the  Com- 
mission, and  reported  upon  to  the  court 
(together  with  a  certificate  of  such  addi- 
tional evidence  as  may  be  tendered  before 
the  Commission  by  any  party  in  interest), 
before  the  appeal  ia  finally  decided." 

Por  other  cases,  see  Public  Service  Commis- 
sions, in  Dig,  1-52  N.  8. 

(September  26,  1917.) 

APPEAL  by  defendants  from  an  order  of 
the  Corporation  Commission  fixing  a 
schedule  of  rates  to  be  charged  by  it  for 
exchange  service  in  a  certain  city.  Cause 
remanded. 

The  facta  are  stated  in  the  opinion. 

Messrs.  S.  H.  Harris,  Claude  Nowlln, 
J.  R.  Spielman,  and  M.  8.  Singlieton, 
for  plaintiff  in  error: 

In  investigating  the  reasonableness  of  a 
rate  or  charge  for  the  furnishing  of  ex- 
change service  the  value  of  the  property 
devoted  to  the  furnishing  of  such  service, 
the  reasonable  expense  necessary  in  furnish- 
ing ity  and  a  reasonable  net  income  to  the 
company  for  the  service  are  important  ele- 
ments to  be  considered,  and  the  value  of 
property  devoted  to  the  furnishing  of  other 
service  to  other  people,  and  the  income 
derived  therefrom,  are  not  proper  elements 
to  be  considered. 
LJLA.1918C. 


Minnesota  Kate  Oaaea  (Simpson  v.  Shep- 
atd)  230  U.  S.  362,  67  Ir.  ed.  1611,  48  L.R.A. 
(N.S.)  1161,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas. 
1916A,  18;  Be  Southern  Bell  Teleph.  k 
Teleg.  Ck>.  11  N.  C.  C.  O.  243;  Re  Interurban 
Teleph.  Co.  6  Wis.  R.  C.  647 ;  Missouri  Rate 
Cases  (Knott  v.  Chicago,  B.  ft  Q.  R.  Co.) 
230  U.  S.  474,  67  L.  ed.  1671,  33  Sup.  Ct. 
Rep.  976;  Kennebec  Water  Dist.  v.  Water- 
viUe,  97  Me.  186,  60  L.R.A.  866,  64  Atl.  6; 
San  Diego  Land  ft  Town  Co.  v.  Jasper,  189 
U.  S.  439,  47  L.  ed.  892,  23  Sup.  Ct  Rep. 
671;  San  Diego  Land  ft  Town  Co.  v.  Na- 
tional City,  174  U.  S.  789,  43  L.  ed.  1164, 
19  Sup.  Ct.  Rep.  804. 

The  going  value  or  cost  of  establishing 
business  is  a  proper  element  to  be  consid- 
ered. 

Cleveland,  C.  C.  ft  St.  L.  R.  Co.  v.  Backus, 
164  U.  S.  439,  38  L.  ed.  1041,  4  Inters.  Com. 
Rep.  677,  14  Sup.  Ct.  Rep.  1122;  National 
Waterworks  Co.  v.  Kansas  City,  27  L.R.A. 
827,  10  C.  C.  A.  663,  27  U.  S.  App.  165,  62 
Fed.  853 ;  Knoxville  v.  KnoxvUle  Water  Co. 
212  U.  S.  1,  9,  63  L.  ed.  371,  378,  29  Sup. 
Ct.  Rep.  148;  Omaha  v.  Omaha  Water  Co. 
218  U.  S.  180,  202,  64  L.  ed.  991,  1000,  48 
L.R.A.(N.S.)  1084,  30  Sup.  Ct  Rep.  616; 
Cedar  Rapids  Gaslight  Co.  v.  Cedar  Rapids, 
223  U.  S.  656,  66  L.  ed.  694,  32  Sup.  Ct.  Rep. 
389;  Gloucester  Water  Supply  Co.  v.  Glou^ 
cester,  179  Masa  366,  60  N.  E.  977;  New- 
buryport  Water  Co.  v.  Newburyport,  168 
Mass.  641,  47  N.  K  633;  Bristol  v.  Bristol 
ft  W.  Waterworks,  23  R.  I.  284,  49  Atl. 
974;  Mathews  v.  Corporation  Comrs.  106 
Fed.  7;  San  Diego  Land  ft  Town  Co.  v. 
Jasper,  110  Fed.  702;  Penni^lvania  R.  Co. 
V.  Philadelphia  County,  220  Pa.  100,  16 
L.R.A.(N.SO  108,  68  Atl.  676;  Danville  v. 
Southern  R.  Co.  8  Inters.  Com.  Rep.  409; 
Milwaukee  Electric  R.  ft  Light  Co.  v.  Mil- 
waukee, 87  Fed.  677 ;  Monongahela  Nav.  Co. 
V.  United  States,  148  U.  S.  312,  37  L.  ed. 
463,  13  Sup.  Ct.  Rep.  622;  Underwood  Lum- 
ber Co.  V.  Pelican  Boom  Co.  76  Wis.  76,  46 
N.  W.  18;  State  ex  rel.  N.  C.  Foster  Lum- 
ber Co.  V.  Williams,  123  Wis.  61,  100  N. 
W.  1048;  Chicago  ft  N.  W.  R.  Co.  v.  State, 
128  Wis.  663,  108  N.  W.  657 ;  Washburn  v. 
Washburn  Waterworks  Co.  120  Wis.  676, 
98  N.  W.  639;  State  ex  rel.  Milwaukee 
Street  R.  Co.  v.  Anderson,  90  Wis.  660,  63 
N.  W.  746 ;  Monroe  Waterworks  0>.  v.  Mon- 
roe, 110  Wis.  11,  86  N.  W.  685;  Spring  Val- 
ley Waterworks  Co.  y.  San  Francisco,  124 
Fed.  694;  Metr<^olitan  Trust  Co.  v.  Hous- 
ton ft  T.  C.  R.  Co.  90  Fed.  683;  Norwich 
Gas  A  E.  Co.  v.  Norwich,  76  Conn.  666,  67 
Atl.  746;  Adams  Exp,  O).  v.  Ohio  State 
Auditor,  166  U.  S.  194,  41  L.  ed.  683,  17 
Sup.  Ct.  Rep.  305,  166  U.  S.  185,  41  L.  ed. 
965,  17  Sup.  Ct.  Rep.  604;  Galena  Water 
Co.  V.  Galena,  74  Kan.  644,  87  Pac  736; 
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Columbus  R.  k  Light  Co.  ▼.  Columbus 
(June,  1906,  U.  S.  a  C.)  Whitten,  Pub. 
Service  Corp.  p.  468;  0.  H.  Venner  Co.  t. 
Urbana  Waterworks,  174  Fed.  349;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Love,  177  Fed.  498; 
Spring  Valley  Waterworks  Co.  v.  San  Fran- 
clsoo,  192  Fed.  137;  Des  Moines  Water  Co. 
V.  Des  Moines,  192  Fed.  193;  Des  Moines 
Gas  Co.  V.  Des  Moines,  19»  Fed.  204;  Pio- 
neer Teleph.  &  Teleg.  Co.  v.  Westenhaver, 
29  Okla.  429,  38  L.R.A.(N.S.)  1209,  118 
Pac.  354;  Public  Service  Gas.  Co.  v.  Public 
Utility  Comrs.  84  N.  J.  L.  463,  87  Atl.  651 ; 
Appleton  Waterworks  Co.  v.  Railroad  Gom- 
missioji,  154  Wis.  121,  47  L.R.A.(N.S.)  770, 
142  N.  W.  476,  Ann.  Cas.  19155,  1160. 

D^reciation  accrues  upon  every  part  of 
the  plant,  whether  inside  or  outside,  and 
the  plant  was  not  maintained  at  its  lull 
value  at  all  times  by  maintenance. 

State  Journal  Printing  Co.  v.  Madison 
Gas  &  E.  Co.  4  Wis.  R*  C.  501;  Re  Cumber- 
land Municipal  Electric  Lighting  Plant,  4 
Wis.  R.  C.  214;  Cunningham  v.  Chippewa 
Falls  Waterworks  &  Lighting  Co.  5  Wis. 
R.  C.  302;  Puget  Sound  Electric  R.  Co.  v. 
Railroad  Commission,  66  Wash.  75, 117  Pac. 
742,  Ann.  Cas.  1913B,  763;  People  ex  rel. 
Manhattan  R.  Co.  v.  Woodbury,  203  N.  Y. 
281,  96  N.  £.  420;  People  ex  rel.  Third  Ave. 
R.  Oo.  V.  State  Tax  Comrs.  136  App.  Div. 
155,  120  N.  Y.  Supp.  528;  Cumberland 
Teleph.  k  Teleg.  Co.  v.  Louisville,  187  Fed. 
637 ;  Pioneer  Teleph.  &  Teleg.  Co.  v.  Westen- 
haver, 20  Okla.  429,  38  L.R.A.(N.S.)  1209, 
118  Pac.  354. 

Messrs.  S.  P.  Freellng,  Attorney  Gen- 
eral, and  Jotm  B.  Harrison,  Assistant  At- 
torney General,  for  appellees: 

The  reasonableness  of  the  rates  fixed  must 
depend  upon  the  dominant  fact  whether 
they  are  so  low  as  to  deprive  defendant  of 
a  reasonable  income  from  its  investments, 
which  fact  is  to  be  determined  from  the  ac- 
tual fair  value  of  the  property  used  in  the 
service,  together  with  the  actual  and  rea- 
sonable cost  of  using  such  property  in  such 
service. 

Steenerson  t.  Great  Northern  R.  Co.  60 
Minn.  353,  72  N.  W.  713;  Detroit  &  M.  R. 
Co.  V.  Michigan  R.  Commission,  171  Mich. 
336,  137  N.  W.  329;  Kennebec  Water  Dist. 
V.  Waterville,  97  Me.  185,  60  L.R.A.  856, 
54  Atl.  6;  Minnesota  Rate  Cases  (Simpson 
V.  Shepard)  230  U.  S.  434,  67  L.  ed.  1556, 
48  L.R.A.(N.S.)  1151,  33  Sup.  Ot.  Rep. 
729,  Ann.  Cas.  1916A,  18;  San  Diego  Land 
ft  Town  Co.  V.  Jasper,  189  U.  S.  439,  47  L. 
ed.  892,  23  Sup.  Ct.  Rep.  571;  San  Diego 
Land  ft  Town  Co.  v.  National  City,  174  U. 
S.  739,  43  L.  ed.  1154,  19  Sup.  Ct.  Rep.  804; 
Railroad  Commission  v.  Cumberland  Teleph. 
ft  Teleg.  Co.  212  U.  S.  414,  53  L.  ed.  577,  29 
Sup.  Ct.  Rep.  357. 
L.R.A.1918C. 


Kane,  J^^  delivered  th6  opinion  oi  the 
court} 

This  is  an  appeal  from  an  order  of  the 
Corporation  Commission  fixing  a  schedule 
of  rates  to  be  charged  by  the  Pioneer  Tele- 
phone &  Telegraph  Company  for  exchange 
service  in  the  city  of  Ada.  At  the  time  the 
complaint  herein  was  filed  the  telephone 
company  was  charging  for  exchange  service 
at  Ada  the  following  rates  per  month : 

For  business  single  line $2  50 

For  business  extension  line 1  00 

For  PBX  sets,  per  line 1  00 

For  residence  single  line 1  5U 

For  residence  two-party  line •  1  25 

For  residence  extension  sets 50 

The  complainant  alleged  that  these  rates 
were  unreasonable,  and  prayed  the  Corpora- 
tion Commission  to  reduce  them  to  an  equi- 
table basis.  The  answer  of  the  defendants 
specifically  denied  that  the  rates  chained 
for  exchange  service  in  the  city  of  Ada  were 
unreasonable,  and  alleged  that,  on  the  con- 
trary, said  rates  were  inadequate  to  insure 
the  company  a  fair  return  upon  the  reason- 
able value  of  its  property  used  for  the  pur- 
pose of  giving  such  service.  Wherefore  it 
prayed  to  be  permitted  to  increase  its  ex- 
change rates  in  the  city  ol  Ada  to  $2.50 
per  month  for  single  line  business  tele- 
phones, $2  per  month  for  single  line  resi- 
dence telephones,  and  $1.50  per  month  for 
two-party  line  residence  telephones.  After 
very  full  hearings,  held  at  several  conven- 
ient points  in  the  state,  the  Corporation 
Commission  promulgated  an  order  fixing 
the  rates  to  be  charged  per  month  as  fol- 
lows: 

For  business  single  line  phone $2  00 

For  business  extension  line 1  00 

For  business  PBX  line 1  00 

For  residence  single  line •  •  •  •  1  00 

For  residence  two-party  line 75 

For  residence  extension  line 50 

This  order  is  the  one  here  for  review  in 
this  proceeding.  The  evidence  adduced  at 
the  trial  on  behalf  of  the  complainant  con- 
sisted of  certain  statistical  exhibits  pre- 
pared by  the  company  and  filed  with  the 
Corporation  Commission  for  its  informa- 
tion, which  purport  to  cover  all  details  of 
the  operation  of  the  telephone  exchange  of 
the  defendant  in  the  city  of  Ada,  including 
the  value  of  its  entire  system,  and  the  com- 
parative value  of  its  property  used  in  the 
public  service  at  Ada,  and  the  relation  be- 
tween the  business  of  the  Ada  exchange  and 
that  of  the  telephone  company  as  a  whole. 
Mr.  George  P.  Player,  the  telephone  expert 
and  engineer  of  the  Corporation  Commis- 
sion, explained  these  statistical  exhibits^ 
and  drew  certain  expert  deduetions  there- 
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from  MB  to  the  Taluaiian  of  the  defendant's 
propertj,  the  proportion  thereof  that  was 
employed  for  the  public  serrioe  at  Ada,  and 
the  returns  thereon  received  by  the  com- 
pany. The  evidence  offered  in  behalf  of  the 
company  consisted  of  tabulated  statements 
prepared  by  the  company  for  this  particular 
case,  which  purported  to  constitute  a  com- 
plete inventory  of  its  property  connected 
with  its  exchange  at  Ada;  also  all  property 
in  or  immediately  connected  with  the  Ada 
exchange  that  was  used  in  connection  with 
the  toll  plants  separating  in  the  schedule 
the  property  that  was  used  for  toll  pur- 
poses from  that  used  for  exchange  pur- 
poses. These  tabulated  statements  were 
supplemented  by  deductions  drawn  there- 
from by  the  company's  experts  and  engi- 
neers. All  of  these  statements  introduced 
in  evidence  by  the  respective  parties  and  the 
oral  evidence  of  the  experts  in  relation 
thereto,  together  with  the  elaborate  findings 
and  conclusions  of  the  Corporation  Commis- 
sion, are  set  out  in  full  in  the  briefs,  and, 
with  arguments  of  counsel,  make  two  quite 
pretentious  volumes  of  353  and  110  pages, 
respectively,  of  printed  matter.  From  a 
careful  study  of  this  mass  of  learning  and 
expert  opinion  on  the  subject  of  telephony 
and  rate  regulation  we  gather  that  there 
is  no  difference  of  opinion  betwe^i  counsel 
for  the  respective  parties  as  to  the  right  of 
the  telephone  using  inhabitants  of  Ada  to 
have  a  reasonable  rate  fixed  by  the  tele- 
phone  company  for  exchange  service  at  that 
point,  or  that,  on  the  other  hand,  the  own- 
pany  is  oititled  to  demand  for  such  service 
a  fair  return  up<m  the  reasonable  value  of 
its  property  as  a  producing  factor  at  the 
time  it  is  being  used  by  the  public.  Both 
parties  also  seem  to  recognize  the  practical 
necessity  for  establishing  sad  maintaining 
level  rates  for  exchange  service. 

The  parties  being  in  accord  as  to  these 
points,  we  will  confine  ourselves  as  nearly 
as  may  be  to  the  specific  elements  consid- 
ered by  the  Commission  in  fixing  the  valua- 
tion of  the  plant  which  counsel  contend  are 
erroneous.  The  Corporation  Commission,  it 
appears,  proceeded  upon  the  theory  that  to 
the  value  of  the  property  devoted  to  the 
giving  of  exdiange  service  at  Ada  should 
be  added  a  |Mroportionate  part  of  the  entire 
value  of  the  property  of  the  defendant  de- 
voted to  the  furnishing  of  long-distance  or 
toll  service  in  the  entire  state;  in  other 
words,  that  the  total  value  of  the  property 
devoted  purely  to  exchange  service,  aad  a 
proportionate  part  of  the  value  of  the  prop- 
erty devoted  to  the  giving  of  long-distance 
or  tcXi  service,  would  be  the  amount  upon 
which  the  company  was  entitled  to  returns 
for  the  fumiahittg  of  exchange  service,  and 
that  to  the  revenues  from  exchange  service 
L.31.A.I9I8C. 


at  Ada  should  be  added  all  revenues  derived 
from  toll  service  in  and  out  of  that  city. 
The  reason  given  by  the  Conunisaion  for  thia 
basis  of  apportionment  is  that,  inasmuch  as 
the  company  owns  and  operates  as  a  whole 
all  of  the  exchanges  and  its  toll  plants 
within  the  state,  and  the  revenues  accruing 
from  both  classes  of  service  are  placed  to. 
the  credit  of  the  company,  and  all  expenses 
incident  to  the  maintenance  and  operation 
of  both  toll  and  exchauge  plants  are  paid, 
out  of  such  revenues,  the  toll  and  exchange- 
properties  of  the  company  should  be  re- 
garded  as  inseparable  factors  or  elements 
in  the  general  property,  both  making  a  sin- 
gle industrial  and  commercial  entity.  Upon: 
this  point  the  contention  of  counsel  for  the 
company  is  that  in  passing  upon  the  reason- 
ableness of  the  exchange  rates  the  value  of 
the  property  devoted  to  the  giving  of  ex- 
change service  should  be  separated  from 
the  value  of  the  property  devoted  to  giving 
toll  or  any  other  service  at  Ada,  and  that 
in  considering  this  value  of  the  Ada  ex- 
change plant  no  additions  should  be  made 
thereto  on  account  of  the  toll  property  with- 
in the  Ada  exchange,  or  anywhere  else  in 
the  state. 

Generally,  in  fixing  rates  for  a  telephone 
company  engaged  in  furnishing  services 
throughout  the  state,  regard  must  be  had 
at  the  outset  for  the  value  of  the  property 
of  the  company  as  a  whole.  If  the  return 
on  the  value  of  the  property  as  a  whol^  is 
found  to  be  reasonable,  it  then  becomes 
necessary  to  determine  whether  the  rate 
classifications  are  proper  and  reasonable  as 
between  the  various  classes  of  users  and  the 
different  communities  or  municipal  units 
served  within  the  state.  This  for  the  reason 
that  it  is  desirable  that  rates  as  a  whole 
be  made  uniform  and  reasonable  as  between 
individuals  and  communities  of  the  same 
class.  Whilst  it  may  be  difficult  to  fix 
rates  for  any  particular  exchange  based 
upon  the  actual  investment  in  that  ex- 
change at  any  given  time,  it  is  conceivable 
that  in  the  process  of  general  rate  making 
the  inhabitants  of  one  of  the  municipal 
units  connected  with  the  service  system  as 
a  whole  may  be  unreasonably  discriminated 
against*  This,  we  imderstand,  it  is  alleged 
is  th^  situation  at  Ada^  It  is  merely  the 
rate  for  exchange  service  at  Ada  that  is  al- 
leged to  be  unreasonable,  and  the  question 
is»  What  elements  should  be  considered  in 
ascertaining  the  value  of  the  plant  for  the 
adjustment  of  this  rate,  if  found  to  be  un- 
reasonable? Generally,  when  rates  for  a 
specific  service  are  in  controversy,  there 
must  be  assigned  to  each  business  carried 
on  by  the  public  service  corporation  that 
proportion  of  the  total  value  of  the  prop- 
erty which  will  correspond  to  the  extent  of 
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its  employment  in  that  buBiness.  Minne- 
Bota  Rate  Cases  (Simpson  v.  Sliepard)  230 
U.  S.  352,  57  L.  ed.  1511,  48  L.R.A.(N.S.) 
1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Gas.  1916A, 
18.  The  rule  as  applicable  to  telephone 
companies  is  frequently  found  stated  some- 
what as  follows:  In  order  that  local  ex- 
change rates  may  be  reasonably  adjusted, 
it  is  desirable  that  as  far  as  possible  they 
shall  not  be  entangled  with  the  cost  of  the 
long-distance  service,  and  therefore  the 
valuation  of  the  toll  plant  should  be  sepa- 
rated from  the  valuation  of  the  exchange 
plant  as  far  as  practicable.  Report  of  B. 
C.  and  William  B.  Jackson,  experts  to  the 
Massachusetts  Highway  Commission,  17 
Mass.  H.  C.  R.  2  R.  11;  Re  Southern  Bell 
Teleph.  &  Teleg.  Co.  11  N.  C.  C.  C.  243;  Re 
Interurban  Teleph.  Co.  6  Wis.  R.  C.  647. 
Such  a  separation  of  investment  and  reve- 
nue and  expense  accounts  is  required  by  the 
Interstate  Commerce  Commission  by  rule  as 
follows : 

"Accounts  should  show  fixed  capital,  oper- 
ating revenues,  and  operating  expenses  per- 
taining solely  to  any  exchange  or  toll  i^s- 
tem  or  common  to  two  or  more  systems. 
.  .  .  (a)  Telephone  companies  should 
keep  their  fixed  capital  accounts  in  such 
manner  as  will  enable  them  to  show,  when 
so  required  by  the  Commission,  (1)  the  cost 
of  fixed  capital  devoted  solely  to  any  ex- 
change system,  (2)  the  cost  of  fixed  capital 
devoted  solely  to  any  toll  system,  and  (3) 
the  cost  of  fixed  capital  used  in  common 
by  two  or  more  exchange  or  toll  systems. 

"(b)  The  classification  of  operating  reve- 
nues provides  separate  accounts  for  ex- 
change revenue  and  for  toll  revenue.  Where 
it  is  necessary  to  apportion  the  revenue  be- 
tween these  accounts  telephone  companies 
should  be  prepared,  when  so  required  by 
the  Commission,  to  furnish  the  basis  used 
in  making  such  apportionment. 

"(c)  Telephone  companies  should  keep 
their  operating  expense  accounts  in  such 
manner  as  will  permit  them  to  show,  when 
so  required  by  the  Commission,  (1)  the 
operating  expenses  pertaining  solely  to  any 
exchange  system,  (2)  the  operating  ex- 
penses pertaining  solely  to  any  toll  system, 
and  (3)  the  operating  expenses  which  are 
common  to  two  or  moxiB  exchange  or  toll 
systems." 

We  therefore  conclude  that  where,  as  in 
the  case  at  bar,  it  is  charged  that  the  ex- 
change rates  of  a  single  municipality  are 
unreasonable,  the  Corporation  Commission 
in  finding  a  basis  for  the  adjustment  of  such 
rates  should,  as  far  as  practicable,  separate 
the  valuation  of  the  toll  plant  from  the 
value  of  the  exchange  plant  and  equitably 
apportion  between  them  the  value  of  the 
property  used  in  common  in  giving  both 
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classes  of  serrice.  But  by  this  we  do  not 
wish  to  be  understood  as  approving  the  con- 
clusion reached  by  the  company,  its  counsel 
and  experts,  as  to  the  comparative  value  of 
the  property  used  in  common  for  both 
classes  of  service.  In  apportioning  toll  line 
property  to  the  Ada  plant  they  adopt  as  a 
basis  for  apportioning  the  value  of  the 
property  used  in  oommon  the  comparative 
use  made  of  the  common  switchboard.  This 
switchboard  consists  of  seven  sections,  three 
of  which  are  devoted  to  caring  for  exchange, 
and  four  for  toll  line  business.  By  this 
process  they  find  three  sevenths  of  tlie  prop- 
erty of  the  Ada  plant  to  be  chargeable  to 
exchange  business,  and  four  sevenths  to  the 
toll  business.  This,  the  Conunission  cor- 
rectly finds,  is  a  purely  arbitrary  basis  for 
apportionment.  It  seems  to  us  that  the 
values  of  the  property  used  in  conmion 
should  be,  as  far  as  practicaUe,  appor- 
tioned between  the  exchange  service  and  toll 
service  on  actual  service  requirements,  and 
the  cause  will  be  remanded  to  the  Commis- 
sion for  re-examination  on  this  point  for 
the  purpose  of  making  findings  and  conclu- 
sions upon  this  basis. 

Another  ground  for  complaint  is  based 
upon  the  claim  that  the  Corporation  Com- 
mission refused  to  allow  the  company  a  suf- 
ficient reserve  for  depreciation.  The  Com- 
mission held  that,  inasmuch  as  the  evidence 
showed  tiiat  the  physical  plant  was  kept 
up  to  a  high  degree  of  efficiency  by  replace- 
ments paid  for  out  of  current  revenue,  and 
that  any  deterioration  covered  by  obsoles- 
cence would  not  affect  the  result  in  the  case 
at  bar,  there  was  no  depreciation,  and  there- 
fore an  allowance  for  a  reserve  fund  to  take 
care  of  depreciation  was  not  necessary,  and 
should  not  be  allowed.  The  contention  of 
the  company  on  this  point  is  that,  notwith- 
standing every  part  of  a  properly  con- 
structed and  well-equipped  telephone  system 
may  be  maintained  in  good  condition  from 
year  to  year  out  of  the  maintenance  fund, 
yet  the  time  inevitably  comes  with  every 
building  and  unit  of  equipment  when  it  can 
no  longer  be  kept  serviceable  by  repairs  or 
current  maintenance,  and  when  it  must  be 
replaced  substantially  in.  its  entirety. 
Therefore,  they  say,  since  the  total  life 
expectancy  of  the  parts  of  the  entire  plant 
may  be  measured  in  years  on  something 
similar  to  a  mortality  table  basis,  unless 
a-  depreciation  fund  is  provided  for  from 
year  to  year  out  of  earnings,  sufficient  to 
replace  the  plant  substantially  in  its  en- 
tirety at  the  end  of  each  life  expectancy 
period,  the  dividends  paid  will  before  long 
represent  the  better  part  of  the  stockhold- 
ers' investment.  A  great  many  authorities 
and  opinions  of  experts  are  cited  by  counsel 
for  the  company  which  they  say  conclusive- 
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I7  show  the  economic  necessity  for  the  prin- 
ciple contended  for,  among  which  are  the 
following:  Pioneer  Teleph.  A  Teleg.  Co. 
?.  Westenhaver,  29  Okla.  429,  dS  L.RA. 
(X.S.)  1209,  118  Pac.  354;  State  Journal 
Printing  Co.  y.  Madison  Gas  &  E.  Co.  4  Wis. 
R.  C.  501;  Re  Cumberland  Municipal  Elec- 
tric Lighting  Plant,  4  Wis.  R,  C.  214;  Cun- 
Dingham  v.  Chippewa  Falls  Water  &  Light- 
ing Co.  5  Wis.  R.  C.  302;  Puget  Sound 
Electric  R.  Co.  v.  Railroad  Commission,  65 
Wash.  75,  117  Pac.  739,  Ann.  Cas.  1913B, 
763;  People  ex  rel.  Manhattan  R.  Co.  T. 
Woodbury,  203  N.  Y.  231,  96  N.  E.  420; 
People  ex  rel.  Third  Ave.  R.  Co.  v.  State 
Tax  Comrs.  135  App.  Div.  155,  120  N.  Y. 
Snpp.  528. 

The  expert  opinion  relied  upon  consists  of 
an  article  by  Mr.  William  B.  Jackson,  en- 
titled '^Depreciation  and  Reserve  Funds  of 
Electrical  Properties,"  published  in  the 
Electrical  Review  of  May  7,  1910,  page  934, 
the  report  of  William  J.  Hagenah  in  his  In- 
vestigation of  the  Chicago  Telephone  Com- 
pany, 1910,  and  in  the  second  volume  of  Tele- 
phony, page  102.  After  examining  such  of 
these  authorities  as  are  available  to  us, 
and  others  on  the  same  subject  not  cited, 
we  find  ourselves  unable  to  agree  with  coun- 
sel in  their  assumption  that  the  doctrine  of 
depreciation,  as  contended  for  by  them, 
meets  with  the  universal  approval  of  the 
courts  and  the  economists.  From  our  in- 
vestigation of  the  problefli  of  depreciation 
we  are  convinced  that  precedent  on  this 
question  is  varying,  and  that  there  is  also 
great  contrariety  of  opinion  among  the 
heads  of  public  service  corporations  them- 
selves, some  companies  believing  that  their 
best  interests  lie  in  adopting  the  largest 
possible  depreciation  charge  and  in  the  con- 
sequent accumulation  of  a  permanent  fund 
in  the  future,  whilst  others  contend  that 
the  ^)pllcation  of  the  doctrine  amounts  to 
a  virtual  confiscation  of  their  property. 
Without  attempting  to  set  out  herein  our 
analysis  of  these  discordant  views,  it  is 
sufficient  to  say'  that  we  have  reached  the 
conclusion  that  in  plants  of  considerable 
size  that  have  attained  their  gait,  to  which 
class  the  plant  herein  is  ccmceded  to  belong, 
there  is  both  theoretically  and  actually  a 
normal  condition  in  which  the  replacements 
come  along  with  comparative  evenness,  and 
where  there  can  be  no  possible  use  for  a 
80-called  depreciation  fund  of  any  consider- 
able amount. 

In  the  case  at  bar,  as  we  have  seen,  the 
Commission  made  no  deduction  from  the 
value  of  the  plant  on  account  of  deprecia- 
tion, but  allowed  returns  upon  its  value  as 
a  going  concern,  kept  up  to  a  high  degree 
of  eflSciency  by  replacements  paid  for  out 
of  current  revenue.  There  is  no  principle 
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of  public  regulation  more  firmly  established 
than  the  right  of  the  company  to  charge  in 
its  rate  an  amount  which  will  enable  it  to 
make  these  replacements,  and,  as  investors 
put  their  money  into  public  utilities  for  the 
sake  of  the  returns  they  will  be  able  to  ob- 
tain, if  the  allowance  for  replacements  is 
sufficient  to  keep  up  a  high  degree  of  ef- 
ficiency and  prevent  a  lowering  of  the  abil- 
ity of  the  plant  to  earn  returns,  we  are 
unable  to  perceive  the  necessity  for  building 
up  a  fund  to  be  used  for  the  purpose  of 
counteracting  a  purely  theoretical  deprecia- 
tion. The  theory  of  the  Commission  seems 
to  be  that  charges  should  be  made  in  rates 
BufiOicient  to  counteract  or  prevent  deprecia- 
tion by  replacements,  and  that  when  re- 
placements are  thus  fully  provided  for,  de- 
preciation is  counteracted.  We  see  no  error 
in  this;  at  least,  none  of  which  the  ap- 
pellant company  has  any  just  cause  to  com- 
plain. 

Under  the  heading,  "Going  Value  or  Cost 
of  Establishing  Business,"  counsel  for  the 
telephone  company  in  their  brief  say:  "The 
Comnussion  refused  to  allow  anything  to 
cover  what  is  sometimes  referred  to  as 
Agoing  value,'  but  more  properly  designated 
'cost  of  establishing  the  business,'  hold- 
ing that,  while  the  item  had  been  referred 
to  in  Whorton's  eichibit  *C,'  where  Mr. 
Whorton  stated  that  the  amount  of  $30,010 
did  not  include  going  concern  value,  wab 
the  only  reference  in  the  record  to  the  snb- 
ject  of  going  concern  value  as  applied  to 
the  defendant's  property  in  Ada;  that  if 
there  is  such  an.  elemeiit  of  valua  in  the 
plant  in  question,  it  would  appear  that  the 
burden  would  rest  upon  the  defendant  cor- 
poration to  show  the  amount  thereof  if  the 
same  is  to  be  accepted  as  a  legitimate  fac- 
tor in  the  valuation  of  investment  upon 
which  the  defendant  is  entitled  to  earn." 

If  counsel  mean  by  this  that  in  addition 
to  the  actual  value  of  the  plant  as  a  pro- 
ducing factor  they  are  entitled  to  returns 
on  a  definite  sum  as  the  meajsure  of  going 
value,  or  that  the  record  shows  that  the 
Corporation  Commission  did  not  consider 
the  plant  of  the  telephone  company  as  a 
going  concern  in  fixing  the  value  thereof, 
we  cannot  agree  with  them.  It  is  well  set- 
tled, as  we  have  seen,  that  what  the  com- 
pany is  entitled  to  demand  in  order  that 
it  may  have  just  compensation  is  a  fair 
return  upon  the  reasonable  value  of  its 
property  used  by  it  for  the  convenience  of 
the  public  as  a  producing  factor  at  the 
time  it  is  being  used.  In  rate-making  cases 
the  corporation  whose  rates  are  under  con- 
sideration is  always  a  going  concern,  and 
it  is  inconceivable  to  think  of  it  in  anv 
other  light.  In  such  cases  the  term  "going 
concern  value"  simply  means  the  value  of 


144 


OKLAHOMA  SUPREME  COURT. 


the  plant  as  a  whale  upon  which  the  com- 
pany is  entitled  to  a  fair  return,  as  dis- 
tinguished from  its  bare  physical  value. 
We  think  there  can  be  no  doubt  that  the 
Corporation  Commission  found  and  fixed  a 
valuation  upon  the  property  of  the  com- 
pany as  a  going  concern,  as  distinguished 
from  its  value  as  a  mere  naked  plant.  The 
Commission  is  not  required — indeed,  it 
would  not  be  practicable — ^to  set  aside  a 
definite  sum  as  the  measure  of  going  value. 
As  was  said  by  Mr.  Chief  Justice  Winslow 
in  Appleton  Water  Co.  v.  Railroad  Commis- 
sion, 154  Wis.  121,  47  L.R.A.(N.S.)  770, 
142  N.  W.  476,  Ann.  Gas.  1915B,  1160: 
"However,  the  fundamental  diflSculty  with 
the  attempt  to  set  a  definite  sum  as  the 
measure  of  going  value  is  that  it  is  an  at- 
tempt to  divide  a  thing  which  is  in  its 
nature,  practically  indivisible.  The  value  of 
the  plant  and  business  is  an  indivisible  gross 
amount;  it  is  not  obtained  by  adding  up  a 
number  of  separate  items,  but  by  taking  a 
comprehensive  view  of  each  and  all  of  the 
elements  of  property,  tangible  and  intan- 
gible, including  property  rights,  and  con- 
sidering them  all,  not  as  separate  things, 
but  as  inseparable  parts  of  one  harmonious 
entity,  and  exercising  the  judgment  as  to 
the  value  of  that  entity." 

We  do  not  understand  that  the  case  of 
Pioneer  Teleph.  &  Teleg.  Co.  v.  Westen- 
haver,  29  Okla.  429,  38  L.R.A.(N.S.)  1209, 
118  Pac.  364,  is  an  authority  in  favor  of 
what  seems  to  be  counsel's  contention,  that 
the  company  is  entitled  to  have  a  definite 
sum  found  as  a  going  concern  value.  On 
the  contrary,  we  think  that  case  supports 
what  we  deem  to  be  the  true  rule,  that 
going  value  necessarily  inheres  in  and  con- 
stitutes an  inseparable  part  of  the  entire 
structure  as  a  going  concern;  that  is,  that 
the  value  of  the  plant,  and  the  business  as 
a  producing  factor,  is  an  indivisible  gross 
amount,  and  any  attempt  to  fix  a  definite 
sum  as  the  measure  of  going  value  would 
be  an  attempt  to  divide  a  thing  which  is  in 
its  nature  practically  indivisible. 

The  findings  and  conclusions  of  the  Cor- 
poration Commission  as  to  the  reasonable- 
ness of  the  proportion  of  its  returns  paid 
by  the  plaintiff  in  error  to  the  American 
Telephone  &  Telegraph  Company  seem  to  be 
supported  by  the  evidence  in  the  record  as 
it  now  stands.  Of  this  item,  counsel  for 
plaintiff  in  error  say  in  their  brief:  "Since 
the  trial  of  this  case  the  Commission  has 
tried  two  or  three  other  rate  cases  wherein 
the  validity  of  this  payment  was  questioned 
by  the  Commission,  and,  in  order  to  show 
fully  and  leave  no  doubt  in  the  minds  of 
that  body  as  to  the  reasonableness  and  fair- 
ness of  this  payment,  the  defendant  has  in- 
troduced the  evidence  of  its  engineer,  cover- 
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ing  more  than  120  pages  d  solid  typewrit- 
ten matter,  going  into  the  subject  exhaus- 
tively and  in  detail,  and  in  addition  to  this 
has  introduced  in  evidence  the  entire  record 
covering  the  inquiry  of  the  Public  Service 
Commission  of  Washington,  the  Public  Serv- 
ice Commission  of  California,  and  the  Rail- 
road Commission  of  Oregon  into  tlie  ar- 
rangement between  the  Pacific  Telephone  & 
Telegraph  Company  and  the  American  Tele- 
phone &  Telegraph  Company,  with  reference 
to  the  4i  per  cent  of  its  gross  receipts  paid 
by  the  former  to  the  latter.  This  record 
covers  696  pages  of  printed  matter,  tables, 
and  statistics,  and  on  account  of  the  fact 
that  the  record  in  this  case  is  not  in  con- 
dition to  present  the  entire  matter  to  the 
court  fully,  we  respectfully  recommend  that 
it  render  no  decision  in  this  case  as  to  the 
validity  of  this  payment,  as  it  would  no 
doubt  be  a  precedent,  and  the  matter  should 
not,  in  our  judgment,  be  finally  passed  upon 
in  this  legislative  matter  until  the  court 
has  possession  of  all  relevant  facts.  The 
amount  involved  in  the  present  case  is  so 
small  that  we  do  not  believe  it  would 
change  the  result  one  way  or  the  other,  as 
we  are  entirely  satisfied  that  if  no  sum 
whatever  is  allowed  as  a  proper  expense  for 
the  property  and  benefits  received,  the  rates 
in  force  at  the  time  the  order  was  made 
should  not  have  been  reduced." 

If  this  item  is  material  to  the  adjustment 
of  the  exchange*  rate  at  Ada,  application 
may  be  made  to  introduce  the  additional 
evidence  above  adverted  to  when  the  cause 
goes  back  to  the  Commission  for  re-examina- 
tion, which,  no  doubt,  will  be  sustained 
by  the  Commission  if  it  finds  such  addition- 
al evidence  to  be  material  to  the  matter 
now  under  consideration.  We  believe  the 
foregoing  discussion  covers  all  the  points 
of  difference  between  the  parties  necessary 
to  a  correct  understanding  and  determina- 
tion of  all  questions  in  dispute  herein 
when  the  cause  comes  on  for  further  investi- 
gation before  the  Commission. 

Section  22,  art.  9,  Williams's  Constitu- 
tion, provides:  "In  no  case  of  appeal  from 
the  Commission,  shall  any  new  or  additional 
evidence  be  introduced  in  the  supreme  court. 
.  .  .  The  supreme  court  shall  have  juris- 
diction, on  such  appeal,  to  consider  and  de- 
termine the  reasonableness  and  justness  of 
the  action  of  the  Commission  appealed  from, 
as  well  as  any  other  matter  arising  under 
such  appeal:  Provided,  however,  that  the 
action  of  the  Commission  appealed  from 
shall  be  regarded  as  prima  facie  just,  rea- 
sonable, and  correct;  but  the  court  mav. 
when  it  deems  necessary,  in  the  interest 
of  justice,  remand  to  the  Commission  any 
case  pending  on  appeal,  and  require  the 
same  to  be  further  investigated  by  the  Com- 
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mission,  and  reported  upon  to  the  court  (to- 
gether with  a  certificate  of  such  additi(mal 
evidence  as  may  be  tendered  before  the 
Commission  by  any  party  in  interest),  be- 
fore the  appeal  is  finally  decided." 

In  view  of  the  niisconception  of  the  Com- 
mission hereinbefore  pointed  out,  the  inter- 
est of  justice  requires  the  cause  to  be  re- 
manded to  the  Corporation  Commission  for 
further  investigation,  and  to  make  findings 
of  fact  and  conclusions  of  law  haded  upon 
the  theory  herein  outlined,  and  for  the  pur- 
pose of  taking  such  additional  evidence  as 
may  be  deemed  necessary  by  the  Commis- 
sion for  a  full  and  fair  hearing  of  the  ques- 
tion in  controversy.  It  may  be  that  the 
evidence  now  in  the  record  is  sufficient  to 
enable  the  Corporation  Commission  to  make 
findings  and  conclusions  as  to  the  value  upon 
the  basis  herein  approved.  In  that  event, 
the  only  duty  to  be  performed  by  the  Com- 
mission will  be  to  make  findings  and  con- 
clusions as  to  the  specific  points  in  con- 
troversy upon  the  approved  basis  outlined 
herein,  and  to  return  the  same  with  the 

record. 

It  is  true  that  counsel  for  the  appellant 
in  their  brief  and  its  experts  at  the  trial, 
as  we  have  seen,  draw  certain  conclusions 
from  the  evidence  as  it  stands  as  to  the 
proper  apportionment  of  exchange  and  toll 
property  which  if  accepted  would  probably 
show  the  rate  fixed  to  be  unreasonable.  The 
supreme  court,  however,  in  considering  ap- 
peals from  the  Corporation  Conunission,  is 
entitled  to  have  before  it  a  written  state- 
ment, prepared  by  the  Commission,  of  the 


reasons  upon  which  the  action  appealed 
from  is  based.  Williams's  Const,  art.  0, 
§  22.  And  these  reasons,  of  course,  ought 
to  be  predicated  upon  a  correct  understand- 
lAg  of  the  legal  principles  involved.  Not- 
withstanding the  Commission  committed  er^ 
ror  in  the  respect  hereinbefore  pointed  out 
as  to  the  proper  basis  for  ascertaining  the 
value  of  the  property  of  the  telephone  com- 
pany used  for  the  convenience  of  its  ex- 
change patrons  at  Ada,  it  does  not ,  follow 
that  the  rate  fixed  by  it  for  that  service 
may  be  found  to  be  unreasonable  when 
predicated  upon  the  basis  herein  approved. 

The  record  before  us  clearly  shows  that 
the  rates  adopted  by  the  Commission  were 
based  upon  a  full  investigation,  which  in- 
volved the  exercise  of  judgment  and  discre- 
tion by  the  Commission.  In  these  circum- 
stances, the  action  of  the  Commission  ap- 
pealed from  must  be  regarded  as  prima  facie 
just,  reasonable,  and  correct,  until  such 
time  as  the  cause  can  be  considered  upon 
full  hearing. 

It  is  therefore  ordered  that  this  cause 
shall  be  remanded  to  the  Corporation  Com- 
mission for  further  investigation  and  report 
on  the  points  herein  indicated,  and  that  the 
record  be  returned  to  this  eourt,  together 
with  the  certificate  of  such  additional  evi- 
dence as  may  be  tendered  before  the  Com- 
mission, within  sixty  days  from  the  date  of 
this  order. 

All  the  Justices  concur,  except  Miley,  J., 
disqualified  and  not  participating. 


OKLAHOHA  SUPREME  COURT. 

JAMES  EGAN,  Plff.  in  Err., 

V. 

FIRST  NATIONAL  BANK  OF  TULSA. 
(—  Okla.  — ,  169  Pac.  621.) 

Appeal  —  effect  of  flndins  of  fact. 

1.  Where    there    is    evidence    reasonably 
tending  to  support  the  finding  of  the  jury, 
such  finding  will  not  be  disturbed  by  this 
court  on  appeal. 
For  other  cases,  see  Appeal  ana  Error,  VII, 

1,  2,  ch  in  Dig,  J-52  N.  8. 
Trial  —  impeaching  verdict. 

2.  Affidavits  or  testimony  of  jurors  will 
not  be  received  for  the  purpose  of  impeach- 

Headnotes  by  BsErr,  J. 


Note.  ^  As  to  impeachment  of  nonunani- 
moua  verdict  by  affidavits  or  testimony  of 
dissenting  jurors,  see  annotation  following 
this  case,  post,  149. 
L.R.A.1918C.  10 


ing  the  verdict  which  they  have  solemnly 
made  and  publicly  returned  into  court. 
For  other  cases,  see  New  Trial,  V,  d,  in  Dig. 
1-52  N.  8. 

Same  ^  nonconcnrring  Juror. 

3.  And  the  fact  that  the  juror  making  the 
affidavit  did  not  concur  in  the  verdict  re- 
turned does  not  change  the  rule,  for  the  rule 
is  based  upon  public  policy,  and  is  for  the 
purpose  of  preventing  litigants  or  the  pub- 
lic from  invading  the  privacy  of  the  jury 
room,  either  during  deliberations  of  the 
jury  or  afterwards.  It  is  to  prevent  over- 
zealous  litigants  and  a  curious  public  from 
prying  into  deliberations  which  are  intended 
to  be,  and  should  be,  private,  frank,  and 
free  discussions  of  the  questions  under  con- 
sideration. 
For  other  cases,  see  New  Trial,  V,  d,  in  Dig. 

1-62  N.  8, 

(Sharp,    Ch.    J.,   and   Kainey,   J.,   dissent. 
Thacker,  J.,  diseents  in  part.) 


(November  13,  1917.) 
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OKLAHOMA  SUPREME  COURT. 


EJIROR  to  the  District  Court  for  Tulaa 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
an  amount  alleged  to  have  been  paid  by  it 
upon  a  certain  check  without  the  consent 
or  knowledge  of  plaintiff.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  F.  Kerrigan,  for  plaintiff  in 
error : 

Testimony  of  plaintiff  relative  to  the 
Deitchman  check  was  improperly  excluded. 

1  Greenl.  Ev.  16th  ed.  §  13a,  note  (b),  § 
48  note  (a),  subd.  4,  §§  51a,  53,  note  (b) ; 
16  Cyc.  1110,  1111;  Burtiss  v.  Lanyon  Zinc 
Co.  68  Kan.  827,  75  Pac.  1030;  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Wood,  66  Kan.  613,  72 
Pac.  215;  Mosby  v.  McKee,  Z.  &  W.  Com- 
mission Co.  91  Mo.  App.  500;  Holman  v. 
Raynesford,  3  Kan.  App.  676,  44  Pac.  910; 
Home  Ins.  Co.  v.  Weide,  11  Wall.  438,  20  L. 
ed.  197;  Whart.  Ev.  §§  269,  261,  262;  Lewis 
v.  State,  4  Kan.  296;  Keel  v.  New  York  L. 
Ins.  Co.  20  Okla.  195,  94  Pac.  177;  Ward 
V.  White,  86  Va.  212,  19  Am.  St.  Rep.  883, 
9  S.  E.  1021 ;  Findlay  Brewing  Co.  v.  Bauer, 
60  Ohio  St.  560,  40  Am.  St.  Rep.  686,  35 
N.  E.  56;  United  States  Fidelity  &  G.  Co. 
V.  Shirk,  20  Okla.  576,  95  Pac.  218;  Cannon 
V.  Territory,  1  Okla.  Crim.  Rep.  600,  99 
Pac.  622;  11  Am.  &  Eng.  Eno.  Law,  2d  ed. 
614;  Wigmore,  Ev.  §  2094,  p.  2826;  Barry 
V.  Davis,  33  Mich.  516;  O'Brien  v.  Cheney, 

5  Cush.  148;  Williamson  v.  Brown,  16  N. 
Y.  364;  Cooper  v.  Flesner,  24  Okla.  68,  23 
L.R.A.(N.S.)  1180,  103  Pac.  1016,  20  Ann. 
Oas.  29. 

Before  usage  is  admissible  it  must  first 
be  shown  that  the  one  sought  to  be  charged 
with  the  usage  had  knowledge  of  it. 

Talbot  V.  Mattox,  D.  &  P.  Realty  Co. 
26  Okla.  298,  109  Pac.  128;   Zane,  Banks 

6  Bkg.  §  117;  McSherry  v.  Blanchfield,  68 
Kan.  310,  75  Pac.  121;  19  Am.  &  Eng.  Enc. 
Law,  2d  ed.  417;  First  Nat.  Bank  v.  Eld- 
ridge,  26  Okla.  638,  109  Pac.  62. 

The  relation  between  a  bank  and  its  de- 
positor is  one  of  quasi  contract,  one  of 
debt,  and  also  one  of  duty;  and  failing  to 
follow  orders  of  depositor,  or  negligence 
on  the  part  of  the  bank,  makes  it  liable  for 
any  loss. 

Zane,  Banks  &  Bkg.  pp.  15-17,  120-122, 
201;  Story,  Agency,  §  219;  Shipman  v. 
Bank  of  State,  126  N.  Y.  318,  12  L.R.A. 
791,  22  Am.  St.  Rep,  821,  27  N.  E.  371; 
9  Cyc.  243;  3  Am.  &  Eng.  Enc.  Law,  2d 
ed.  830;  First  Nat.  Bai^k  v.  Tappan,  6  Kan. 
456,  7  Am.  Rep.  568;  German  Sav.  Bank  y. 
Citizens'  Nat.  Bank,  101  Iowa,  530,  63  Am. 
St.  Rep.  405,  70  N.  W.  769,  2  Am.  Neg.  Rep. 
349;  Weisser  v.  Denison,  61  Am.  Dec.  731, 
and  note,  10  N.  Y.  68;  Janin  v.  London  & 
S.  F.  Bank,  92  Cal.  14,  14  L.R.A.  320,  27 
Am.  St.  Rep.  82,  27  Pac.  1100;  First  Nat 
L.R.A.1918C. 


Bank  v.  Whitman,  94  U.  S.  343,  344,  24  I^ 
ed.  229,  231. 

Comment  by  the  court  upon  what  the  evi- 
dence was  worth,  what  it  tended  to  prove, 
and  the  inference  which  might  be  deduced, 
was  error;   this  alone  being  for  the  jury. 

Guthrie  v.  Carey,  15  Okla.  276,  81  Pac. 
431;  38  Qrc.  1517,  1518,  1647,  1648;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Ayers,  66  Kan. 
176,  42  Pac.  722. 

The  affidavits  of  the  jurymen  were  ad- 
missible to  show  misconduct,  as  such  mis- 
conduct did  not  inhere  in  the  verdict,  but 
was  that  which  any  and  every  juryman 
could  have  testified  to  as  having  occurred 
or  not,  as  the  facts  might  be. 

Brown  Land  Co.  v.  Lehman,  134  Iowa, 
712,  12  L.R.A.(N.S.)  88,  112  N.  W.  185; 
Douglass  V.  Ague,  125  Iowa,  67,  99  N.  W. 
550;  Gottleib  Bros.  v.  Jasper,  27  Kan.  770; 
Whitmore  v.  Ball,  9  Lea,  36;  Reese  v. 
Creson,  1  Baxt.  .229;  Ritchie  v.  Holbrooke, 
7  Serg.  &  R.  458;  Pierce  v.  Brennan,  83 
Minn.  422,  86  N.  W.  417;  Peppercorn  v. 
Black  River  Falls,  89  Wis.  38,  46  Am.  St. 
Rep.  818,  61  N.  W.  79;  Stevenson  v.  Ten- 
nessee Copper  Co.  193  Fed.  268;  State  v. 
Lorenzy,  59  Wash.  308,  109  Pac.  1064,  Ann. 
Cas.  1912B,  153. 

The  affidavits  show  such  misconduct  on 
the  part  of  the  jury  as  defeated  a  fair  con- 
sideration of  the  cause;  and,  having  worked 
to  the  prejudice  of  plaintiff,  a  new  trial 
should  be  granted. 

28  Cyc.  810E;  State  v.  McCormick,  57 
Kan.  440,  67  Am.  St.  Rep.  341,  46  Pac. 
777. 

The  law,  however,  gives  plaintiff  recovery 
against  the  bank  on  an  implied  agreement 
between  bank  and  depositor  that  the  bank 
will  not  disburse  the  money  standing  to  de- 
positor's credit  in  the  face  of  his  order  not 
to  do  so. 

Janin  y.  London  ft  S.  F.  Bank,  02  Cal. 
14,  14  L.R.A.  320,  27  Am.  St.  Rep.  82,  27 
Pac.  1100;  Shipman  v.  Bank  of  SUte,  126 
N.  y.  318,  12  L.R,A.  791,  22  Am.  St.  Rep. 
822,  27  N.  E.  371. 

Messrs.  George  T.  Brown  and  Rloe  St 
Lyons,  for  defendant  in  error: 

No  logical  inference  whatever  can  reaaon- 
ably  be  drawn  from  the  evidence  excluded 
by  the  trial  court  as  to  the  existence  of  the 
fact  in  issue.  This  being  true,  the  testi- 
mony offered  was  irrelevant,  and  was,  there- 
fore, properly  excluded. 

T.  S.  Reed  Grocery  Co.  v.  Miller,  36  Okla. 
134,  128  Pac.  271;  Ernst  v.  Ganahl,  166  Cal. 
493,  137  Pac.  257;  Stoner  v.  Nail,  149 
Ky.  124,  148  S.  W.  8;  Rosenberg  v.  People's 
Surety  Co.  140  App.  Div.  436,  125  N.  Y. 
Supp.  257 ;  Key  v.  Goodall,  B.  &  Co.  7  Ala. 
App.  227,  60  So.  986;  Newton  v.  Bayless 
'Fruit   Co.    155   Ky.   440,   159    S.   W.    969; 
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Churohill  y.  H«b4ea,  32  R.  I.  34,  78  Atl. 
^37;  Coman  v.  WunderUeh,  122  WU.  13d, 
99  X.  W.  612. 

Cu:»toms  and  usages  of  a  bank  may  be 
shown  to  corroborate  testimony  already 
given. 

Aleighen  v.  The  Bank,  25  Pa.  288;  Walker 
?.  Barron,  6  Minn.  508,  Gil.  353;  Mathias 
V.  O'Xeill,  94  Mo.  527,  6  S.  W.  253 ;  1  Wig- 
more,  Ev.  §  92,  p.  16t>;  Nelson  v.  Grondahl, 
13  X.  D.  363,  100  N.  W.  1093;  Bouldin  v. 
Maasie,  7  Wheat  153,  5  L.  ed.  422. 

The  affidavits  of  the  jurors  were  insuffi- 
cient to  tend  to  establish  any  ground  for  a 
new  trial. 

Vanderburg  v.  State,  6  Okla.  Grim.  Rep. 
485,  120  Pac.  301  j  Spencer  v.  State,  5 
Okla.  Grim.  Rep.  7,  113  Pac.  224;  Petitti 
V.  State,  2  Okla.  Grim.  Rep.  131,  100  Pac, 
1122;  Colcord  v.  Gonger,  10  Okla.  458,  62 
Pac.  275;  Overton  v.  State,  7  Okla.  Grim. 
Rt'p.  203,  114  Pac.  1132,  123  Pac.  175; 
Keith  V.  State,  7  Okla.  Crim.  Rep.  156,  123 
Pac.  172. 

Brett,   J.,  delivered  the  opinion  of  the 

court: 

On  October  17,  1908,  James  Egan  drew 
two  checks  for  the  sum  of  $3,250  each  upon 
the  First  National  Bank  of  Tulsa,  payable 
to  Peter  Deitchman  and  D.  M.  Martindale, 
respectively.  A  few  days  after  the  execu- 
tion and  delivery  of  these  checks  £gan  con- 
tends that  he  notified  the  bank  not  to  pay 
either  of  said  checks,  and  that  the  bank 
stopped  payment  of  the  Deitchman  check, 
but  that,  on  the  19th  day  of  October,  1909, 
the  bank  paid  the  Martindale  check  without 
his  knowledge  or  consent;  and  in  Novem- 
ber, 1910,  he  instituted  this  suit  against 
the  bank  to  recover  the  amount  of  money 
thus  paid  by  it  upon  said  check.  The  bank 
denied  that  the  payment  of  this  check  was 
ordered  stopped,  and  contends  that  James 
Egan,  after  the  bank  had  paid  this  check, 
ratified  the  act  of  the  bank  in  paying  the 
same,  in  that  he  continued  to  transact  busi- 
ness with  the  bank,  deposit  money,  draw 
checks  thereon,  and  that  he  did  not  insti- 
tute this  suit  until  more  than  thirteen 
months  after  the  check  had  been  paid; 
while  Egan  contends  that  he  did  not  know 
that  this  $3,250  check  to  Martindale  had 
been  paid  until  September,  1910. 

The  issues  raised  by  the  pleadings  were 
presented  to  the  jury  under  proper  instruc- 
tions of  the  court,  and  the  jury  decided  ad- 
versely to  Egan  and  in  faror  of  the  bank; 
and  inasmuch  as  there  is  evidence  here  sup- 
porting both  theories  of  the  bank,  that  is, 
that  the  payment  of  the  check  was  not  or- 
dered stopped,  and  that  Egan  had  ratified 
the  payment  of  the  check  by  the  bank,  we 
L.R.A.1918C. 


,  do  not  feel  ai  liberty  to  disturb  this  ver- 
dict on  account  of  insufiScient  evidence. 

2.  The  most  serious  question  raised  in 
this  case,  and  the  onlyone  requiring  special 
attention,  is  whether  or  not  a  juror  may 
impeach  the  verdict  of  the  jury.  Here  there 
was  a  majority  verdict,  and  two  of  the 
jurors  who  did  not  concur  in  the  verdict  re- 
turned made  afiidavits  to  the  effeot  that 
the  foreman  of  the  jury,  before  a  decision 
was  reached,  made  the  statement  that 
"James  Egan,  the  plaintiff,  could  have  been 
shut  out  from  testifying  in  the  case;  that 
he  had  been  in  prison  and  his  statement  was 
unworthy  of  belief." 

The  affidavits  also  state  that  certain  other 
members  of  the  jury  made  statements  to 
the  same  effect.  And  plaintiff  in  error  in- 
sists that  these  affidavits  were  admissible 
to  impeach  the  verdict,  and  that  the  court 
erred  in  not  granting  a  new  trial  on  account 
of  the  facts  stated  in  said  affidavits. 

We  are  aware  that  this  presents  a  much- 
vexed  question.  But  we  are  of  the  opinion 
that  the  position  maintained  by  the  major- 
ity of  the  courts  that  a  juror  cannot  im- 
peach the  verdict  of  the  jury  furnishes  a 
surer  foundation  for  justice  and  is  support- 
ed by  better  reason  than  is  found  in  those 
cases  which  attempt  to  make  distinctions 
and  furnish  qualifi^  conditions  under  which 
a  juror  may  impeach  the  verdict  of  his  jury. 

As  was  well  said  by  the  late  Judge  Fur- 
man  in  Keith  v.  State,  7  Okla.  Crim.  Rep. 
156,  123  Pac.  172:  "If,  after  being  dis- 
charged and  mingling  with  the  public,  jurors 
are  permitted  to  impeach  verdicts  which 
they  have  rendered,  judgments  based  upon 
verdicts  of  juries  would  rest  upon  a  very 
uncertain  foundation.  Litigants  against 
whom  verdicts  have  been  rendered  would  be 
continually  importuning  jurors,  and  at- 
tempting to  obtain  from  them  affidavits 
upon  which  such  verdicts  could  be  assailed. 
This  would  result  in  perjury  and  bribery. 
There  would  be  no  end  of  litigation  in  cases 
tried  before  juries.  Therefore,  for  the  secu- 
rity of  litigants,  and  to  prevent  fraud  and 
perjury,  as  well  as  for  the  proteotion  of  the 
jurors  themselves,  courts  will  not  allow 
jurors  to  impeach  their  own  verdict,  unless 
they  are  permitted  to  do  so  by  the  express 
provisions  of  the  statute.  We  have  no  stat- 
ute permitting  this  to  be  done." 

In  Saltzman  v.  Sunset  Teleph.  &  Teleg. 
Co.  125  Cal.  501,  58  Pac.  169,  it  is  said: 
"The  independence  of  the  jury  and  the  value 
of  their  discussions  would  be  lessened  if  the 
reasons  given  by  any  juror  for  his  opinions 
or  for  his  verdict  could  be  reported  to  the 
court  and  criticized,  and  his  motives  im- 
pugned for  remarks  made  in  the  jury  room. 
And  such  reports  would  be  more  likely  to 
be  made  by  dissenting  jurors  who  had  been 
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heated  by  earnest  debate  and  defeated  by 
the  final  vote.  But  the  independence  of  the 
jury  would  be  gone  if  a  perfectly  correct 
report  could  be  made  and  the  verdict  at- 
tacked by  showing  that  some  jurors  mistook 
the  evidence  or  the  law,  or^were  actuated  by 
other  considerations.  There  would  be  no 
freedom  of  discussion  in  the  jury  room 
if  they  were  subject  to  a  possible  censorship 
of  this  character.  And  the  stability  oif 
judicial  determinations  would  be  as  much 
imperiled  by  liability  to  attack  by  disseift- 
iug  jurors  as  by  the  others.  .  .  .  The 
main  reasons,  I  think,  are  these  two:  (1) 
That  the  jurors,  who  are  practically  the 
only  witnesses  in  regard  to  the  matter,  may 
not  be  tampered  with,  and  the  verdicts  by 
these  means  imperiled;  and  (2)  to  secure 
independence  and  freedom  from  improper 
restraint  on  the  part  of  the  jury." 

In  McDonald  v.  Plesa,  238  U.  S.  264,  69 
L.  ed.  1300,  35  Sup.  Ct.  Rep.  783,  it  is  said: 

"Let  it  once  be  established  that  verdicts 
solemnly  made  and  publicly  returned  into 
court  can  be  attacked  and  set  aside  on  the 
testimony  of  those  who  took  .part  in  their 
publication,  and  all  verdicts  could  be,  and 
many  would  be,  followed  by  an  inquiry  in 
the  hope  of  discovering  something  which 
might  invalidate  the  finding.  Jurors  would 
be  harassed  and  beset  by  the  defeated  par« 
ty  in  an  effort  to  secure  from  them  evidence 
of  facts  which  might  establish  misconduct 
Bufiicient  to  set  aside  a  verdict.  If  evi- 
dence thus  secured  could  be  thus  used,  the 
result  would  be  to  make  what  was  intended 
to  l>t'  a  private  deliberation,  the  constant 
subject  of  public  investigation, — to  the  de- 
struction of  all  frankness  and  freedom  of 
discussion  and  conference. 

**Tiie  rule  on  the  subject  has  varied. 
Prior  to  1785  a  juror's  testimony  in  such 
cases  was  sometimes  received,  though 
always  with  great  caution.  In  that  year 
Lord  Mansfield,  in  Vaise  v.  Delaval,  1  T.  R. 
11,  99  £ng.  Reprint,  944,  refused  to  receive 
the  affidavit  of  jurors  to  prove  that  their 
verdict  had  been  made  by  lot.  That  ruling 
9oon  came  to  be  almost  universally  followed 
in  England  and  in  this  country.  Subse- 
quently, by  statute  in  some  states,  and  by 
decisions  in  a  few  others,  the  juror's  affida- 
vit as  to  an  overt  act  of  misconduct,  which 
was  capable  of  being  controverted  by  other 
jurors,  was  made  admissible.  And,  of 
course,  the  argument  in  favor  of  receiving 
such  evidence  is  not  only  very  strong,  but 
unanswerable,  when  looked  at  solely  from 
the  standpoint  of  the  private  party  who  has 
been  wronged  by  such  misconduct.  The 
argument,  however,  has  not  been  sufficiently 
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ecmvincing  to  iaduce  legislatures  generally 
to  repeal  or  to  modify  the  rule.  For,  while 
it  may  often  exclude  the  only  possible  evi- 
dence of  misconduct,  a  change  in  the  rule 
'would  open  the  door  to  the  most  pernicious 
arts  and  tampering  with  jurors.'  *The  prac- 
tice would  be  replete  with  dangerous  conse- 
quences.' 'It  would  lead  to  the  grossest 
fraud  and  abuse,'  and  'no  verdict  would  be 
safe.'  Cluggage  v.  Swan,  4  Binn.  165,  5 
Am.  Dec.  400;  Straker  v.  Graham,  4  Mees. 
&  W.  721,  150  Eng.  Reprint,  1612,  7  DowL 
P.  C.  228,  1  Horn  &  H.  449,  8  L.  J.  Exch. 
N.  8.  86." 

Besides,  this  court  has  repeatedly  followed 
the  well-established  rule  that  affidavits  or 
testimony  of  jurors  will  not  be  received  for 
the  purpose  of  impeaching  the  verdict 
which  they  have  solemnly  made,  and  pub- 
licly returned  into  court.  Colcord  v.  Con- 
ger, 10  Okla.  458,  62  Pac.  276;  Barnes  v. 
Territory,  19  Okla.  373,  91  Pac.  848;  Pitch- 
lynn  v.  Cherry,  32  Okla.  77,  121  Pac.  196; 
Tulsa  Street  R.  Co.  v.  Jacobson,  40  Okla. 
118,  136  Pac.  410;  Glockner  v.  Jacobs,  40 
Okla.  641,  140  Pac.  142;  Chicago,  R,  I.  &  P. 
R.  Co.  V.  Palmer,  —  Okla.  — -,  154  Pac. 
1163. 

In  Glockner  ▼.  Jacobs,  40  Okla.  641,  140 
Pac.  142,  supra.  Justice  Riddle  quotes  with 
approval  the  syllabus  in  Tulsa  Street  R.  Co. 
V.  Jaoobson,  supra,  as  follows:  "Upon 
grounds  of  public  policy,  jurors  will  not  be 
heard  by  affidavit,  deposition,  or  other 
sworn  statement  to  impeach  or  explain  their 
verdict  to  show  on  what  ground  it  was  ren- 
dered, or  that  they  made  a  mistake,  misun- 
derstood the  law  or  the  result  of  their  find- 
ing, nor  permitted  to  show  what  items 
entered  into  the  verdict,  nor  how  thev  ar- 
rived  at  the  amount.  Jurors  will  only  be 
heard  in  support  of  their  verdict  or  con- 
duct when  same  is  attempted  to  be  im- 
peached." 

And  this  doctrine  has  uniformly  been  ad- 
hered to  by  this  court,  except  in  Carter 
State  Bank  v.  Ross,  —  Okla.  — ,  152  Pac. 
1113,  and,  in  so  far  as  the  holding  in  that 
case  is  in  conflict  with  the  views  herein 
expressed,  the  same  is  overruled. 

And  the  fact  that  the  juror  making  the 
affidavit  did  not  concur  in  the  verdict  re- 
turned does  not  change  the  rule.  For  the 
rule  is  based  upon  public  policy,  and  is 
for  the  purpose  of  preventing  litigants  or 
the  public  from  invading  the  privacy  of 
the  jury  room  either  during  the  delibera- 
tions of  the  jury  or  afterwards.  It  is  to 
prevent  overzealous  litigants  and  a  curioua 
public  from  prying  into  deliberations  which 
are  intended  to  be^  and  should  be,  private, 


EGAN  T.  FIB8T  NAT.  EA^^K. 


149 


frank,  and  free  disciiseioais  of  the  qoestiona 
onder  cojMideration. 
The  judgment  is  affirmed. 

Sbarp»  Ch.  J.»  and  Rainey,  J.,  diuent. 
Thacker,  J.,  disaente  from  the  rule  an^ 
Dounoed  in   the  eeeond  paragraph  of  the 


ayllalma^   hut    efmcurs   in   the   oDnolttaion 
reached  in  the  ease. 

All  the  other  Justices  concur. 

Petition  for  rehearing  denied  January  8, 
1918. 


AnnolalioB— p-fanpaadniMnt  of  aoaimaofawopt  verdict  hy  affidaviU  or  testi-. 

mony  of  dbsenting  jurors. 


This  note  is  confined  to  eases  wheve 
by  law  the  verdict  is  not  required  to  be 
nnanimous,  and  a  verdict  not  unanimous 
is  attacked  by  affidavits  or  testimony  of 
one  or  more  dissenting  jurors. 

The  general  rule  against  the  impeach- 
ment of  a  verdict  by  jurors  applies  in 
the  ease  of  dissenting  jurors  where 
there  is  a  nonunanimous  verdict,  and 
the  decision  to  this  effect  in  Egan  v. 
First  Nat.  Bank^  ante,  146,  is  sustained 
by  authority.  Saltzman  v.  Sunset 
Teleph.  ft  Teleg.  Oo.  (1899)  125  OaL 
501,  68  Pac.  169;  Mobile  ft  O.  R.  Co.  v. 
Farrior  (1917)  116  Miss.  96,  76  So.  777; 
Williamson  v.  MulUns  (1916)  —  Mo. 
App.  — ,  180  S.  W.  396;  Vanderbnrg  v. 
State  (1912)  6  Okla.  Crim.  Rep.  486, 
120  Pac.  301 ;  Chicago,  R.  I.  ft  P.  R.  Co. 
V.  Brown  (1916)  —  Okla.  — ,  164  Pac. 
1161;  Spain  v.  Oregon-Washington  R.  ft 
Nav.  Co.  (1916)  78  Or.  366,  163  Pac. 
470,  Ann.  Cas.  1917E,  1104. 

In  Saltzman  v.  Sunset  Teleph.  & 
Teleg.  Co.  (Cal.)  supra,  the  court  af- 
firmed an  order  refusing  a  new  trial  on 
affidavits  of  dissenting  jurors  as  to  mis- 
conduct of  an  assenting  juror,  not  relat- 
ing to  assent  by  resort  to  chance,  which, 
by  statute,  might  be  proved  by  affidavit 
of  any  juror,  and  stated  in  effect  that 
the  statute  made  an  exception  to  the 
general  rule,  which  proved  it. 

In  Mobile  &  O.  R.  Co.  v.  Farrior 
(1917)  116  Miss.  96,  76  So.  777,  where  an 
attempt  was  made  to  impeach  a  verdict  of 
nine  jurors  as  quotient,  by  the  testimony 
of  one  of  the  dissenting  jurors,  the 
court,  while  reversing  the  judgment  on 
other  grounds,  held  that  the  trial  court 
rightly  excluded  the  testimony  of  the 
juror. 

So,  where  three  dissenters  made  aflft- 
davits  that  the  verdict  was  quotient,  the 
court  refused  to  consider  them.  Wil- 
liamson V.  Mullins  (1916)  —  Mo.  App. 
-,  180  S.  W.  396. 

In  Spain  v.  Oregon-Washington  R.  ft 

Nav.  Co.    (1916)   78  Or.  366,  163  Pac. 

470,  Ann.  Cas.  1917E,  1104,  the  court, 

in  reversing  on  another  ground  a  case 

where  a  verdict  had  been  returned  by 

nine  jurors,  referred  to  the  attempt  to 
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show  by  the  affidavit  of  the  three  dis- 
senting jurors  that  the  verdict  was  a 
quotient  verdict,  iand  said,  inter  alia: 
"The  distinction  attempted  to  be  made 
by  counsel  between  affidavits  made  by 
jurors  where  a  unanimous  verdict  is  re- 
quired, and  cases  where  the  affidavits 
are  made  by  nonconcurring  jurors  under 
statutes  such  as  ours,  where  three 
fourths  of  the  jurors  may  return  a  ver- 
dict, finds  no  support  in  the  authorities. 
The  rule  is  the  same  in  either  case." 

In  Vanderburg  v.  State  (1912)  6  OUa. 
Crim.  Rep.  485,  120  Pac.  301,  the  court, 
in  affirming  a  conviction,  said :  "In  sup- 
port of  a  motion  for  a  new  trial  the  tes- 
timony of  one  of  the  jurors  was  taken, 
wherein  he  testified  in  substance  that 
the  verdict  of  the  jury  was  not  unani- 
mous, and  that  he  did  not  vote  for  a 
conviction.  Two  other  jurors  were  per- 
mitted to  testify  that  the  question  of 
taxes  was  discussed,  and  that  the  costs 
would  be  thrown  on  the  state  if  they  did 
not  stick  the  defendant.  It  will  be  suffi- 
cient to  say  on  this  question  that  jurors 
will  not  be  allowed  to  impeach  their 
verdict  by  their  affidavits  or  testimony 
after  they  have  been  discharged." 

The  affidavit  of  a  nonassenting  juror 
has  been  held  not  admissible  on  the 
ground  that  the  alleged  facts  did  not 
inhere  in  the  verdict.  Marvin  v.  Yates 
(1901)  26  Wash.  60,  66  Pac.  131,  where, 
in  affirming  the  striking  out  of  an  affi- 
davit of  a  nonassenting  juror  as  to  the 
wrong  method  of  calculating  the  amount 
of  the  verdict,  the  court  said:  "While 
it  is  true  the  one  juror  appears  not  to 
have  joined  in  the  verdict,  still  he  was 
a  member  of  the  jury  that  returned  the 
verdict,  and  we  believe  the  same  rule 
should  apply  to  his  affidavit  as  would 
apply  to  those  of  the  other  j'urors.  Affi- 
davits of  jurors  will  be  received  to  show 
misconduct  of  the  jury  where  they  do 
not  state  alleged  facts  which  necessarily 
inhere  in  the  verdict  itself.  The  affida- 
vits must  state  facts  concerning  the  acts 
of  the  jurors  only.  .  .  .  This  alleged 
misconduct  inheres  directly  in  the  ver- 
dict itself;  and  cannot  be  considered." 

B.  B.  6. 
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V. 

THOMAS  S.  F0R6HEY  et  al.,  Plffs.  in  Err. 

(—  W.  Va.  — ,  04  S.  E.  747.) 

Conspiracy  —  to  breach  contract  —  lia- 
bility. 

Persons  having  similar  individual  con- 
tracts with  a  third  pernon,  who  conspire  to- 
gether to  breach  them,  and  do  breach  them 
in  pursuance  of  such  conspiracy,  whether 
for  personal  gain  or  sinister  motives,  are 
liable  therefor  in  an  action  for  tort  in  the 
nature  of  a  conf.piracy. 
For  other  cases,  see  bonspiracy,  I.  in  Dig. 

1-42  N.  8. 

(November  6,  1917.) 

ERROR  to  the  Circuit  Court  for  Wood 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  breach  of  a  contract  had  by 
plaintiff  with  defendants  to  haul  their  milk. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  C  Bills  and  C.  M.  Hanna 
for  plaintiffs  in  error. 

Mr.  William  Beard  for  defendant  in  er- 
ror. 

Williams,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiff  recovered  a  judgment  against 
Thomas  S.  Forshey,  Clarence  E.  Orewell,  and 
M.  W.  Miller  in  the  circuit  court  of  Wood 
county,  and  they  have  brought  the  case  here 
on  writ  of  error. 

The  action  is  trespass  on  the  case,  and  the 
declaration  contains  five  counts.  There  was 
a  demurrer  to  the  declaration  and  to  each 
count,  which  demurrer  the  court  overruled 
as  to  the  entire  declaration  and  also  as  to 
the  fourth  and  fifth  counts,  and  sustained 
as  to  the  first,  second,  and  third  counts. 
Plaintiff,  by  permission  of  court,  amended 
his  first  count,  and  defendants  again  de- 
murred to  it  as  amended,  which  the  court 
overruled.  Defendants  then  pleaded  not 
guilty,  and  issue  was  joined. 

It  is  insisted  the  demurrer  to  the  declara- 
tion should  have  been  sustained,  for  the 
alleged  reason  that  the  fourth  count  avers 
a  cause  of  action  for  breach  of  contract, 
whereas  the  other  counts  are  in  tort,  and 
actions  ex  contractu  and  ex  delicto  cannot 

Headnote  by  Williams,  J. 

Note.  ^  As  to  liability  of  individuals  hav- 
ing   contracts    with    the    same   person    for 
combining  to  breach  the  same,  see  annota- 
tion following  this  case,  post,  151. 
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be  joined.  While  the  proposition  embodies 
a  well-established  rule  of  pleading,  counsel 
have  misconceived  the  true  import  of  the 
fourth  count.  It  avers  a  cause  of  action  in 
the  nature  of  a  conspiracy.  It  charges  snb- 
^tantially  that  plaintiff  had  contracts  with 
defendants  and  with  others,  severally,  to 
haul  their  milk  from  their  places  of  resi- 
dence in  the  oountry  to  tiie  city  of  Parisers- 
burg,  for  a  year,  at  10  cents  per  gallon,  of 
which  defendants  had  knowledge,  and  that 
they  unlawfully  and  maliciously  confeder- 
ated and  combined  and  entered  into  a  con- 
spiracy to  refuse  to  permit  plaintiff  to  haul 
their  milk,  and  in  pursuance  thereof 
breached  their  several  contracts,  wherefore 
plaintiff's  business  as  a  hauler  of  milk  has 
been  destroyed,  and  he  greatly  injured. 
These  averments  state  a  good  cause  of  action 
on  the  case  in  the  nature  of  a  conspiracy. 
Porter  v.  Mack,  50  W.  Va.  681,  40  S.  E.  459. 
The  contracts  were  several,  not  joint,  and 
the  wrong  alleged  is  not  simply  the  breach 
by  each  one  of  the  defendants  of  his  in- 
dividual contract,  but  the  breach  of  all  of 
them  in  consequence  of  the  unlawful  combi- 
nation and  conspiracy.  "If  one  wantonly 
and  maliciously,  whether  for  his  own  benefit 
or  not,  induce  a  person  to  violate  his  con- 
tract with  a  third  person  to  the  injury  of 
that  third  person,  it  is  actionable."  West 
Virginia  Transp.  Co.  v.  Standard  Oil  Co. 
50  W.  Va.  611,  56  L.R.A.  804,  88  Am.  St. 
Rep.  895,  40  8.  E.  591 ;  Thacker  Coal  &  Coke 
Co.  v.  Burke,  59  W.  Va.  253,  6  L.R.A.(N.S.) 
1091,  53  S.  £.  161,  8  Ann.  Cas.  885. 

The  first  count  is  for  slander,  but  the 
charge  is  not  supported  by  the  evidence,  nor 
do  plaintiff's  counsel,  in  brief,  contend  that 
it  is.  But  they  do  insist  the  verdict  proper- 
ly stands  on  the  evidence  supporting  the 
charge  in  the  fourth  count. 

Plaintiff  testified  that  his  contracts  with 
the  several  defendante  were  made  in  the 
spring  of  1915  and  were  for  the  period  of  a 
year;  but  defendants  testified  they  were  for 
no  stated  time,  and  they  agree  he  was  to 
receive  10  cents  per  gallon.  Plaintiff  was 
discharged  on  July  11,  1915,  and  defendants 
admit  they  met  at  the  home  of  Mr.  Buteher 
on  the  evening  before,  and  taliced  over  the 
matter  of  discharging  plaintiff  and  hauling 
their  milk  themselves,  each  taking  it  by 
turns.  Defendant  Miller  says:  **We  agreed 
to  go  trip  about  among  ourselves.''  And  de- 
fendant Forshey  admits  it  was  then  agreed 
among  them  that  he  should  call  plaintiff  on 
the  phone  tlie  next  morning  and  notify  him 
not  to  come  for  the  milk,  that  they  were 
going  to  haul  it  themselves,  which  he  did. 
He  also  admits  he  called  up  Mr.  Thomas 
Hoffman,  who  he  knew  was  plaintiff's  cus- 
tomer, and  solicited  him  to  enter  into  the 
arrangement  they  had  made  to  haul  the  milk 
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in  turns.  This  eTidenoe  supports  the  ^arge 
that  defendants  were  induoed  to  break  their 
contracts  by  their  concerted  action  and 
agreement  among  themselyes  to  haul  their 
own  milk.  The  greater  the  number  who 
eould  be  induced  to  enter  into  that  arrange- 
ment, the  eaaier  it  would  be  for  each  of 
them,  as  each  would  then  be  required  to 
make  fewer  trips.  Probably  no  one  of  de- 
fendantSy  acting  independently  of  the  others, 
would  haye  been  willing  to  break  his  con* 
tract  with  {^aintiff,  if  it  necessitated  his 
hauling  his  own  milk,  day  after  day. 


Plaintiff  proved  he  was  earning  about 
$60  a  month  by  hikuling  cream  for  defend- 
ants and  others  in  the  neighborhood,  inde- 
pendent of  what  he  was  hauling  for  him- 
self, and  lost  these  earnings  as  a  result  of 
the  breach  of  their  contracts  by  defendants. 
This  evidence  supports  the  jury's  assessment 
of  $263.83  as  plaintiff's  damages. 

The  judgment  is  affirmed. 

Petition  for  rehearing  denied  January  16« 
1918. 


Annotatioii — ^Liability  of  indhriduab  having  contracts  widi  the  same  per- 
son for  combining  to  breach  the  same. 


The  g^eneral  queation  of  the  right  of 
action  for  damages  for  inducing  a  breach 
of  a  eontract  is  treated  in  notes  in  16 
LR.A.(N.S.)  746;  28  L.E.A-(N.S.)  615; 
and  KRj1.1916F,  1076. 

The  right  to  an  injunction  against  in* 
dueing  a  breach  of  a  contract  or  assist- 
iiig  in  a  continuance  of  such  breach  is 
discussed  in  notes  in  11  L.B.A.(N.S.) 
202,  and  L.B.A.1917C,  782. 

As  to  the  liability  of  a  third  p^raon 
for  interfering  with  and  driving  away 
the  customers  of  another,  see  note  in 
LB.AJ1915B,  1180. 

And  as  to  liability  for  inducing  the 
discharge  of  an  employee,  see  note  in 
48L.B.A.(KS.)  893. 

The  notes  heretofore  referred  to  on 
the  question  of  the  right  of  action  for 
damages  for  indueing  the  breach  of  a 
eontraet  show  a  gradual  development  of 
the  question,  and  a  growing  inclination 
on  the  part  of  the  courts  to  hold  liable 
any  person  who  knowingly  induces  a 
breach  of  a  contract,  even  though  the 
breach  was  merely  the  necessary  result 
of  the  action  of  such  person  in  promote 
ing  his  own  interests. 

In  the  note  appended  to  Wheeler- 
Stenzel  Co.  v.  American  Window  Glass 
Co.  L.B.A.1916F,  1076,  in  referring  to 
this  latter  class  of  cases,  it  is  said  that 
''the  doctrine  that  a  contract  between 
two  persons  precludes  another  from  mak- 
ing an  inconsistent  contract  with  either 
of  such  parties  without  rendering  him- 
self liable  with  the  other  party  for  the 
injury  resulting  from  the  necessary 
breach  of  the  contract  involves  danger- 
ous possibilities,  and,  on  the  ground  of 
expediency,  if  for  no  other  reason,  should 
not  receive  the  sanction  of  the  courts/' 

Hendricks  v.  Forshey,  ante,  150,  is  a 

good  illustration  of  the  class  of  cases 

thus  extending  the  rule,  for  while  the 

doctrine  is  stated  that  if  one  wantonly 
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or  maliciously,  whether  for  his  own  bene- 
fit or  not,  induces  a  person  to  violate  his 
contract  with  a  third  person,  to  the  in- 
jury of  that  third  person,  it  is  action- 
able, yet  the  ease  in  effect  holds  that  a 
mere  agreement  between  several  persons 
employing  the  plaintiff  to  carry  milk  to 
thereafter  carry  their  own  milk,  each 
taking  it  by  turns,  and  their  act  in  solic- 
iting one  of  the  plaintiff's  customers  also 
to  enter  into  the  arrangement,  is  evi- 
dence to  support  the  charge  that  def  end>- 
ants  were  induced  to  break  their  con* 
tracts  by  a  concerted  action  and  agree- 
ment among  themselves  to  haul  their  own 
milk,  and  this  was  apparently  regarded 
as  sufficient  to  show  a  conspiracy.  It  is 
not  clear  in  thj^  ease  whether  the  con- 
tracts to  haul  the  milk  were  for  a  stated 
period  or  merely  for  an  indefinite  term. 

While  no  other  case  closely  resembling 
the  Hendricks  Case  as  to  its  facts  has 
been  found,  the  following  cases  are  suffi- 
ciently similar  to  be  of  intezBst: 

In  West  Virginia  Transp.  Co.  v.  Stand- 
ard Oil  Co.  (1902)  50  W.  Va.  611,  55 
L.B.A.  804,  88  Am.  St.  Bep.  895,  40  S.  E. 
591,  in  holding  that  an  agreement  be- 
tween oil  pipe  companies  and  a  refining 
company  by  which  only  oil  transported 
through  the  pipes  of  such  companies 
would  be  refined  by  the  refining  company 
did  not  constitute  an  unlawful  conspir- 
acy to  injure  a  pipe  line  company  not  a 
party  to  the  agreement,  it  is  pointed  out 
that  if  there  had  been  subsisting  con- 
tracts with  oil  producers  for  the  convey- 
ance of  oil,  and  these  contracts  had  been 
broken  through  a  malicious  conspiracy, 
it  would  be  actionable. 

In  Sleeper  v.  Baker  (1911)  22  N.  D. 
386,  39  L.B.A.(N.S.)  864, 134  N.  W.  716, 
Ann.  Cas.  1914B,  1189,  it  is  held  that  an 
action  cannot  be  maintained  against  dif- 
ferent individuals  for  conspiracy  to  in- 
duce, by  dealing  between  themselves,  the 
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yiolation  of  separate  contracts  wMeh  the 
defendants  had  with  the  plaintiff.  This 
decision,  however;  is  based  on  the  gen- 
eral ground  that  merely  to  induce  a 
breach  of  a  contract  is  not  actionable^ 
where  the  purpose  was  to  promote  the 
interest  of  the  person  who  induced  the 
breach. 

It  has  been  held  that  where,  as  a  -re- 
sult of  an  agreement  between  insurance 
companies  not  to  employ  as  agent  any 
person  who  had  been  an  agent  of  another 
company  within  a  designated  period  of 
time,  an  agent  employed  for  an  indefinite 
time  was  discharged,  he  cannot  hold  the 
companies  liable  on  the  ground  of  con- 
spiracy. Baker  v.  Metropolitan  L.  Ins. 
Co.  (1901)  23  Ky.  L.  Rep.  1174,  65 
L.R.A.  271,  64  S.  W.  913. 

And  in  the  same  jurisdiction  it  is  held 
that  tobacco  buyers  are  not  liable  for 
injury  to  the  business  of  a  tobacco  stor- 
age and  sales  house  b^  agreeing  among 
themselves  that  they  will  not  attend  sales 
at  such  place  while  a  certain  man  is  con- 
nected with  the  sales.  Leech  v.  Farmers' 
Tobacco  Warehouse  Co.  (1916)  171  Ky. 
791, 188  S.  W.  886. 

In  Beechley  v.  Mulville  (1897)  102 
Iowa,  602,  63  Am.  St.  Rep.  479,  70  N. 
W.  ia7,  71  N.  W.  428,  it  is  held  that  an 
insurance  agent  who  was  a  member  of 


an  unlawful  eombinatioh  to  control  th« 
insurance  business  in  a  locality  could 
not  recover  damagies  for  the  cancelation 
of  his  agency  contract  with  the  different 
companies,  due  to  an  agreement  among 
the  companies,  incorporated  in  the  gen- 
eral agreement,  to  di^iense  with  the 
services  of  any  agent  under  certain  cir* 
eumstances. 

Ail  agreement  among  buyers  of  grain 
and  produce  not  to  buy  of  or  sell  to  a 
certain  person  has  been  held  to  consti- 
tute an  unlawful  conspiracy  where  the 
parties  had  no  legitimate  interests  of 
their  own  to  protect  thereby,  and  th« 
purpose  of  the  agreement  was  to  destroy 
the  plaintiff's  business  as  a  commission 
merchant.  Ertz  v.  Produce  Exch.  Co. 
(1900)  79  IfiniL  140,  48  L.R.A.  90,  49 
Am.  St.  Rep.  433,  81  N.  W.  737. 

In  Delz  V.  Winfree  (1891)  80  Tex.  400, 
26  Am.  St.  Rep.  765,  16  S.  W.  Ill,  it  is 
held  that  it  did  not  constitute  an  action- 
able wrong  for  cattle  dealers  to  agree 
among  themselves  not  to  sell  cattle  to  a 
butcher,  but  that  they  did  render  them- 
selves liable  if  they  undertook  to  induce 
others  also  to  refuse  to  sell,  since  this 
constituted  an  unlawful  interference 
with  the  plaintiff's  business,  and  no  jus- 
tification of  such  interference  was  shown. 

A.  G.  S. 
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E.  W.  BAKER  et  al.,  Appts., 

V. 

WILLIE  W.  WEARS  et  al. 

(178  Ky.  616,  199  S.  W.  63.) 

Partition  —  right  of  infant  to  sue  -«  ab-> 
sence  of  evidence  —  effect. 

1.  Nonresident  infants  for  whom  a  Btatu- 
tory  guardian  has  been  appointed,  who  has 
been  authorized  by  decree  of  court  to  in- 
stitute proceedings  for  the  partition  of  real 
estate  on  their  behalf,  have  a  right  to  sue, 
and  a  judgment  entered  on  their  petition 
is  not  void,  although  the  evidence  of  the 
appointment  and  authority  to  sue  is  not 
filed  in  the  partition  proceedings  until  after 
judgment. 

For  other  cases,  see  Infa/nts,  III,  in  Dig. 
1-52  A\  8. 

Judicial  sale  ^  rlglit  of  Judge  to  pur- 
cliasc. 

2.  A  judge  who  has  ordered  the  sale  of 
land  for  partition  to  be  made  by  a  commis- 
sioner cannot  become  purchaser  at  the  sale, 

Note.  ^  As  to  purchase  by  judge  at  judi- 
cial sale,  see  annotation  following  this  case, 
post,  157. 
L.R.A.1918C. 


although  a  special  judge  is  called  in  to  con- 
firm it. 

For  other  oases,  see  PartUion,  11,  d,  in  Dig. 
1-^2  N.  8, 

(December  21,  1917.) 

APPEAL  by  the  purchasers  of  real  estate 
from  a  judgment  of  the  Circuit  Court 
for  McCracken  County  sustaining  plaintiffs' 
exceptions   to   the    report   of,   and    setting 
aside,  the  sale  of  the  land,  in  an  action  for 
partition.     Affirmed. 
The  facts  are  stated  in  the  opinion* 
Mr.  D.  G.  Parks  for  appellants. 
Mr.  Arthur  Y.  Martin  for  appelleeB. 

Hurt,  J.,  delivered  the  (^inimi  of  the 
court : 

W.  B.  Weaks  and  J.  P.  Weaks,  both  of 
whom  are  now  dead,  were  joint  owners  of 
each  of  seven  lots  in  the  city  of  Paducah. 
The  lots  adjoined  and  were  unimproved. 
Six  of  the  lots  are  each  60  feet  in  width, 
while  the  other  one  la  62  feet,  and  each  has 
a  depth  of  152  feet.  It  does  not  certainly 
appear  that  the  lots  have  a  frontage  on 
any  established  street,  but  at  one  end  they 
approach   an   alleyway.     At  the   death  of 
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W.  B.'  WeakSy  hU  interest  in  the  lande  was  | 
inherited  by  Me  ohildrenf  Cornedia  £. 
Weeks  and  William  G.  Weaks,  subject  to  & 
right  of  dower  of  their  mother,  WiUie  W. 
WeakB.  At  the  death  of  J.  P.  Weak%  his 
interest  in  the  lots  was  inherited  by  his 
children,  Mabel  C.  Weaks,  Marie  Antoinette 
Weaks,  and  Beulah  Weaks,  subject  to  a 
right  of  dower  in  their  mother,  Nettie  L. 
Weaks,  who  has  since  intermarried  withH. 
£.  l^oas.  Mabel  C.  Weaks  is  an  adult,  but 
Marie  Antoinette,  Beulah,  Cornelia  £.,  and 
WiUiam  G.  Weaka  are  infants.  This  action 
was  instituted  by  Mabel  G.  Weaks,  WiUiam 
C.  Weaks,  and  Nettie  L.  Doss,  in  their  own 
right,  and  by  Cornelia  E.  and  William  G. 
Wreaks,  by  their  statutory  guardian,  Willie 
VV.  Weaks,  and  by  Marie  Antoinette  and 
Beulah  Weaks,  by  their  statutory  guardian, 
Nettie  Lu  Does,  for  a  sale  of  each  of  the  lots 
and  a  diviBi<m  of  the  proceeds^  upon  the 
ground  that  the  lots  were  not  susceptible 
of  division  between  the  owners,  and  an  al- 
lotment to  each  of  his  portion  in  sereralty, 
without  materially  impairing  the  value  of 
the  lots  and  of  each  interest  therein.  The 
proceeding  was  under  §  490,  of  the  Civil 
Code  of  Practice.  Willie  W.  Weaks  and 
Nettie  I/.  Doss  each  consented  to  the  sale 
and  agreed  to  accept  the  value  of  their 
respective  dowers  in  money  out  of  the  pro- 
ceeds of  the  sale,  in  lieu  of  an  allotment 
of  dower  in  the  realty.  The  infants  Cor- 
nelia K  and  William  G.  Weaks  reside  in 
the  state  of  Kentucky,  but  the  other  infant 
plaintiffs,  Maxie  Antoinette  and  Beulah 
Weaks,  reside  in  the  state  of  Tennessee. 
The  proceeding  was  ex  parte,  but  the  pe- 
titicm,  in  subatanoe,  averred  that  Willie  W. 
Weaks  had  been  duly  i^pointed  and  quali- 
fied aa  the  statutory  guardian  of  Cornelia 
£.  and  William  G.  Weaks,  by  and  in  the 
oounty  court  of  Christian  county,  Kentucky, 
which  oounty  was  alleged  to  be  that  of  their 
residence,  and  a  certified  cc^y  of  the  orders 
of  that  court,  showing  the  appointment  and 
qualification,  was  filed  with  the  petition. 
It  was  also  averred  that  Nettie  X4.  Doss  was 
the  duly  qualified  and  acting  guardian  of 
Marie  Antoinette  and  Beulah  Weaks;  that 
■he  had  been  appointed  such  by  the  oounty 
court  of  Wilson  county,  in  the  state  of 
Tennessee,  wherein  they  resided,  and  had 
duly  qualified  in  that  court,  and  that  she 
had,  upon  a  petition  to  the  county  court  of 
McCracken  county,  Kentucky,  wherein  the 
lots  are  situated,  been  authorized,  by 
an  order  of  that  court,  to  prosecute  this 
action  as  the  guardian  of  Marie  Antoinette 
and  Beulah  Weaks,  under  the  appointment 
of  the  oounty  court  in  Tenneesee.  The  title 
papers  under  which  the  property  was  held 
by  the  ancestors  of  the  petitioners  were 
filed  with  the  petition.  A  copy  of  the 
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reoorda  of  the  county  oourt  in  Tennessee, 
showing  the  appointment  and  qualification 
of  Nettie  L.  Doss  as  the  guardian  of  Marie 
Antoinette  and  Beulah  Weaks,  was  filed 
before  the  submission  of  the  action,  and  the 
oorreetnesa  of  the  validity  of  it  was  certi- 
fied by  the  clerk  of  that  oounty  court,  with 
its  seal  attached,  but  it  was  not  certified 
as  'required  by  the  Federal  law,  nor  as 
required  by  the  statutes  of  this  state,  so 
as  to  authorize  a  court  of  this  state  to 
consider  it  as  evidence  of  the  truth  of  the 
facts  therein  stated.  Ky.  SUt.  §  1635;  Wil- 
liams V.  Duncan,  02  Ky.  125,  17  S.  W.  330. 
A  c<^y  of  the  judgment  of  the  McCraoken 
county  oourt  which  the  petition  alleged  ex- 
isted, and  whidi  authorised  Nettie  h.  Does 
to  institute  and  {Hrosecute  this  aetion  as 
guardian,  by  the  county  court  in  Tennessee, 
as  provided  by  §  2041,  Kentucky  Statutes, 
was  not  filed.  Evidence  was  taken  tending 
to  prove  that  the  lots  were  not  divisible 
without  impairment  of  their  value,  and  of 
the  reepective  interests  therein.  In  this 
state  of  Uie  reeord,  the  action  wae  sub- 
mitted and  a  judgment  rendered  in  accord- 
ance with  the  prayer  of  the  petition,  decree- 
ing a  sale  of  the  lots  separately  and  then 
a  sale  of  them  as  a  whole,  and  directing 
the  conunissioner  to  accept  and  rep<N:t  the 
bid  from  which  would  be  realized  the  larg- 
est sum  of  money.  Bef ove  the  sale  the  com- 
missioner caused  the  lots  to  be  appraised, 
and  the  appraisers  fixed  their  value,  aa 
a  whole,  at  the  sum  of  $2,000.  A  sale  was 
regularly  made,  and  the  appellanta  became 
the  purchasers  of  all  the  lots  sold  together 
as  a  whole  for  the  sum  of  $1,825.  The  sale 
was  regularly  reported  and  the  appellees, 
who  are.  the  plaintiffs  below,  filed  excep- 
tions to  the  report  ot  sale,  and  it  is  from 
the  judgment  sustaining  two  of  the  excep- 
tions and  setting  aside  the  sale  that  thia 
appeal  is  prosecuted. 

(1)  The  court  adjudged  that  the  sale  be 
set  aside  and  vacated  upon  two  grounds,  one 
of  which  was  that  the  judgment  directing 
the  sale  was  void,  because  the  court,  at  the 
time  the  judgment  was  rendered,  did  not 
have  jurisdiction  of  the  infanta  Marie 
Antoinette  and  Beulah  Weaks,  nor  of  their 
guardian,  by  whom  the  two  infants  were 
prosecuting  their  suit,  as  there  was  no  com- 
petent evidence  on  file  at  the  rendition  of 
the  judgment  showing  that  the  guardian  had 
been  duly  appointed  and  qualified,  or  had 
been  authorized  fay  a  court  in  this  state  to 
prosecute  the  action,  as  provided  by  g  2041, 
Kentucky  Statutes,  supra.  Of  course,  if  the 
court  which  renders  a  judgment  is  without 
jurisdiction  to  do  so,  the  judgment  and  all 
proceedings  under  it  are  void.  However, 
pending  the  exceptions,  the  appeUanta,  who 
were  the  purchasers  at  the  sale,  filed  in  the 
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case  a  properly  oertifled  copy  of  the  order 
of  the  county  court  in  Tennessee,  and  also  of 
the  judgment  of  th6  McCracken  county  court 
in  Kentucky,  which  authorized  Nettie  L. 
Doss,  as  guardian  under  the  appointment 
by  the  Tennessee  court,  to  act  as  guardian 
for  her  wards  in  this  state.  These  existed  and 
were  in  full  force  and  effect  when  the  action 
was  instituted.  This  is  an  action  whidi 
can  be  instituted  and  prosecuted  by  an  in- 
fant, by  his  guardian,  when  the  guardian  is 
legally  authorized  to  act  for  him.  The 
authority,  without  doubt,  existed  in  the  in- 
stant case.  Ky.  Stat.  §  2041 ;  Civ.  Code  Prac. 
§  85,  subeec.  4;  Shelby  v.  Harrison,  84  Ky. 
144;  Bell  ▼.  Clark,  2  Met.  (Ky.)  673;  Wil- 
liams V.  Duncan,  92  Ky.  125,  17  S.  W.  330; 
Watts  T.  Wilson,  93  Ky.  495,  20  S.  W.  505 ; 
Woolridge  v.  Woolridge,  26  Ky.  L.  Rep.  97, 
80  S.  W.  776.  In  Shelby  v.  Harrison,  84 
Ky.  144,  which  was  a  suit  under  §  490, 
Civil  Code,  the  guardian,  who  owed  his  ap- 
pointment to  a  court  in  Illinois,  where  he 
and  his  wards  resided,  entered  their  ap- 
pearance and  joined  in  the  prayer  for  the 
sale  of  the  lands,  and  alleged  that  he  had 
been  authorized  by  the  county  court  in  the 
■county  where  the  lands  were  situated  in 
Kentucky  to  act  as  guardian,  under  his 
foreign  appointment.  The  purchasers  at  the 
sale  of  the  land  were  the  exceptors.  This 
court  said :  "It  is  substantially  stated  in  the 
petition  and  answer  that  Carter  H.  Harri- 
son, the  father  of  the  two  infant  defendants, 
was,  under  the  laws  of  the  state  of  Illinois, 
appointed  and  qualified  as  their  guardian; 
and,  although  the  proper  record  evidence 
of  his  appointment  and  qualification  was 
not  filed  in  this  case  until  after  the  sale  of 
the  property  to  appellants,  still,-  the  fact 
being  established,  the  defect  in  their  title, 
which  might  otherwise  have  existed,  has 
been  to  that  extent  cured,  and  they  have 
now  no  right  to  complain  on  that  account." 
In  Henning  v.  Barringer,  10  Ky.  L.  Rep. 
874,  10  S.  W.  136,  the  mother  was  statutorv 
guardian  of  all  her  children,  except  one,  and 
sued,  alleging  that  she  was  the  guardian  of 
all,  and  also  as  their  next  friend,  but  failed 
to  file  the  affidavit  required  by  §  37,  Civ. 
Code,  which  is  required  to  be  done  where 
one  sues  as  a  next  friend.  After  the  sale, 
but  before  confirmation  of  it,  she  was  ap- 
pointed statutory  guardian  for  the  one  for 
whom  she  had  not  been  theretofore  appoint- 
ed. The  purchasers  of  the  land  were  ex- 
ceptors to  the  report  of  the  sale,  upon  the 
ground  that  the  above  irregularities  made 
the  title  thev  would  receive  defective.  The 
court,  after  saying  that,  if  all  the  parties 
were  before  the  court,  the  title  was  good, 
added:  "They  were  all  before  the  court, 
because,  in  this  particular  state  of  case,  an 
infant  may  bring  the  suit  for  the  sale,  and, 
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under  the  Code,  can  sue  by  his  guardian  or 
next  friend,  and  that  he  sues  both  by  his 
guardian  and  next  friend  would  only  be 
the  subject  of  special  demurrer,  and  could 
afford  them  no  groirad  for  reversal  unless 
it  appeared  that  the  rights  of  the  infant 
had  been  prejudiced  by  the  proceeding." 

Referring  to  the  failure  to  file  the  affi- 
davit, as  a  ground  for  claiming  that  the 
mother  ha.d  no  right  to  sue,  the  court  said : 
**The  affidavit  is  to  the  effect  that  there  is 
no  guardian — ^no  one  else  to  sue;  but  in 
this  particular,  when  the  fact  is  made  to 
appear  of  the  existence  of  the  right  to  sue, 
before  the  purchaser  acquires  the  title,  it 
is  not  a  jurisdictional  fact,  such  as  would 
destroy  the  judgment  .and  render  it  void, 
but  would  be  held  bad  on  demurrer  at  the 
instance  of  the  parties  to  the  action." 

The  right  of  the  two  infant  wards  of  Net- 
tie L.  Doss  existed  in  this  action  to  sue  by 
her  as  their  statutory  guardian,  when  the 
action  was  instituted,  and  hence  the  infants, 
as  well  as  the  guardian,  were  before  the 
court  upon  their  petition,  and  the  judg- 
ment was  not  Y(^d.  When,  before  the  sale 
was  confirmed,  the  necessarv  evidences  were 
filed  to  assure  the  purchaser  a  good  title 
under  the  above-mentioned  cases,  the  court 
was  in  error  in  holding  that  the  judgment 
for  the  sale  of  the  lands  was  void,  and  an  ex- 
ception based  upon  that  ground  should  have 
been  overruled.  Webb  v.  Webb,  178  Ky. 
152,  198  S.  W.  736.  It  should  be  added 
that  a  purchaser  at  a  sale  of  infant's  real 
estate  cannot  be  required  to  accept  a  deed 
and  pay  the  price  until  the  evidences  of  the 
right  of  the  guardian  t#  institute  and  main- 
tain the  suit  appear  in  the  record;  but 
where  the  right  of  the  guardian  to  maintain 
the  suit  existed,  and,  before  the  confirma- 
tion of  the  sale,  the  proper  evidences  of 
such  right  appeared  in  the  record,  the  pur- 
chaser cannot  complain.  There  does  not 
appear  to  be  any  good  reason  why  the 
guardian  and  his  wards  should  complain  of 
a  judgment  of  the  court  which  they  have 
sought,  when  the  right  of  the  guardian  to 
maintain  the  action  existed,  and,  before  a 
sale  of  the  property  is  confirmed,  the  evi- 
dences of  such  right  appear  in  the  record, 
and  the  nature  of  the  proceeding  is  such 
as  to  give  the  court  jurisdiction  of  the 
parties  preceding  the  rendition  of  the  judg- 
ment. 

(2)  The  other  ground  upon  which  the 
circuit  court  set  aside  the  sale  ^^s  that 
the  regular  judge  of  the  circuit  court,  who 
rendered  the  judgment  decreeing  a  sale  of 
the  lots,  was  a  joint  purchaser  of  them  at 
the  sale,  and  for  such  reason  the  sale  was 
invalid.  It  appears  from  the  proceedings 
that  the  judge,  after  he  was  reported  to  the 
court  as  one  of  the  purchasers,  declined  to 
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ftnibfir  preside  in  the  aetion,  «nd  a  special 
judge  was  agreed  upon,  by  him  and  his 
joint  parchaaer  upon  one  side  and  the  peti- 
tioners upon  the  other,  to  hear  and  deter- 
mine the  ex<»ptions  to  the  report  of  sale, 
and  to  make  the  necessary  further  orders  in 
the  action.  For  the  first  tinae  in  this  juris- 
diction the  question  is  presented  for  deter- 
mination as  to  what  effect  upon  the  valid- 
ity of  a  decretal  judicial  sale  of  an  infant's 
real  property  will  be  exerted  by  the  fact  that 
the  judge  who  ordered  the  sale  became- the 
purchaser  of  the  property  when  it  was  sold 
by  the  commissioner  of  the  court,  who  is 
the  agent  of  the  court  in  effecting  the  sale. 
It  is  due  to  say^  before  entering  upon  a  dis- 
cussicm  of  this  question,  that  the  judge  who 
made  the  purchase  in  the  instant  case  is 
of  distinguished  character  and  ability,  and 
there  is  no  ground,  as  appears  from  the 
rec<»'d,  to  infer  that  in  rendering  the  judg- 
ment for  the  sale  of  the  property  he  was 
actuated  by  any  motive  other  than  a  dia- 
intereated  performance  et  a  duty,  or  that 
he  then  had  any  purpose  or  design  to  be- 
come a  purchaser  of  the  property;  and 
though  he  was  l^e  actual  bidder  at  the  sale 
for  himself  and  his  coappellant,  his  conduct 
did  not  evince  any  purpose  to  use  his  posi- 
tion as  a  high  judicial  officer  for  a  personal 
advantage,  nor  did  there  appear  upon  his 
part  any  disposition  to  be  other  than  fair 
toward  other  bidders  and  persons  who  might 
be  bidders.  Hence  the  only  question  here 
Is,  If  a  judge  who,  in  the  court  over  which 
he  presides,  orders  the  sale  of  infant's  real 
property  by  the  commissioner  of  the  court, 
and  then  becomes  the  purchaser  at  the  sale, 
will  the  sale  be  valid? 

In  24  Cyo.  29,  the  general  rule  is  declared 
to  be  as  follows:  "No  person  can  become  a 
purchaser  at  a  judicial  sale,  who  has  a  duty 
to  perform  in  reference  thereto  which  is  in- 
consistent with  the  charaoter  of  purchaser, 
or  who  is  so  connected  with  the  sale  that 
his  individual  interest  as  a  purchaser  might 
be  inconsistent  with  his  duty.  Thus  the 
person  who  sells  at  a  judicial  sale  may  not 
become  the  purchaser,  either  directly  or  in- 
directly. Neither  can  the  judge  who  ordered 
the  sale  become  the  purchaser  or  be  in- 
terested as  a  purchaser." 

In  16  R.  C.  L.  p.  107,  the  rule  is  declared 
to  be  as  follows:  "A  judge  of  a  court  having 
some  duty  to  perform  in  ordering,  conduct- 
ing, or  confirming  a  judicial  sale  therein, 
the  performance  of  which  may  conflict  with 
the  interests  acquired  by  a  purchase  at  the 
sale,  occupies  a  position  of  a  trustee,  and  a 
purchase  by  him  is  assailable,  as  in  the  case 
of  any  other  trustee." 

The  principle  upon  which  the  above  doc- 
trine is  asserted  is  that  the  judge  who  or- 
ders, eonductS)  or  confirms  a  judicial  sale 
L.RA.1918C. 


is  an  agent  designated  by  law,  or,  in  other 
words,  a  trustee,  for  the  purpose  of  effecting 
the  sale  of  an  infant's  real  estate,  and  when 
the  general  doctrine  of  agency  or  trustee- 
ship .is  applied  to  him,  it  renders  him  inca- 
pable of  purchasing  the  property,  which  is 
by  law  confided  to  his  discretion  as  to  wheth- 
er a  sale  of  it  shall  be  made;  and  this  prin- 
ciple applies  to  an  agent  of  any  kind,  bO' 
cause  the  doctrine  is  universal  that  an  agent 
for  the  sale  of  his  principal's  property  can- 
not sell  it  to  himself.  Where  an  agency  is 
created  by  law  for  the  sale  of  the  property 
of  those  who  are  incapable  of  giving  consent 
or  contracting  sales,  or  where  the  property 
is  to  be  sold  without  the  consent  of  the  own- 
er, the  agents  whom  the  law  designates  to 
perform  the  duties  of  making  such  sales  can- 
not be  purchasers  at  such  sales.  Trustees 
who  make  sales  of  trust  estates  cannot  be 
purchasers,  except  for  the  benefit  of  the 
cestuis  que  trustent,  or  else  for  the  protect 
tion  of  themselves.  Guardians  who  make 
sales  of  their  wards'  estates,  administrators 
and  executors  who  make  sales  of  decedents' 
estates,  likewise  fall  under  the  inhibition  of 
this  rule.  This  rule  is  founded  more  upon 
general  principles  than  upon  the  circum- 
stances of  any  particular  case,  and,  as  said 
in  Stapp  V.  Toler,  3  Bibb,  450:  The  doctrine 
* 'rests  upon  this,  that  the  purchase  is  not 
permitted  in  any  case,  however  honest  the 
circumstances;  the  general  interests  of  jus- 
tice requiring  it  to  be  destroyed  in  every 
instance,  as  no  court  is  competent  to  the 
examinaticm  and  ascertainment  of  the  truth 
in  much  the  greater  number  of  cases." 

The  courts  are  the  agencies  provided  by 
law  for  the  sales  of  real  property,  the  own- 
ers of  which,  from  infancy  or  infirmity  of 
mind,  are  incapable  of  making  contracts  for 
sales  for  themselves,  and  they  are  also  the 
agents  provided  by  law  for  enforced  sales  of 
property  of  debtors  in  satisfaction  of  claims 
of  creditors.  One  class  of  sales  is  made 
under  judicial  decrees  by  commissioners  of 
the  court.  Another  class  of  sales  is  made 
by  executive  ofiicers,  under  writs  of  execu- 
tion issued  by  virtue  of  judgments  rendered 
by  the  court.  Sheriffs  and  other  executive 
<^cers  who  make  sales  under  execution,  as 
well  as  those  ofiicers  who  collect  the  rev- 
enues by  distraint,  cannot  become  purchas- 
ers at  the  sales  made  by  them.  Ibid. ;  Smith 
V.  Pope,  5  B.  Mon.  337 ;  Devers  v.  Dallam,  6 
T.  B.  Mon.  102.  In  the  instant  case,  how- 
ever, the  discussion  of  this  question  will  be 
confined  to  sales  made  under  judicial  decrees 
by  a  commissioner,  as  the  organ  of  the  court, 
as  in  the  instant  case.  The  courts  have 
sternly  refused  to  allow  their  commissioners, 
who  are  the  mere  agents  of  the  court,  to 
carry  into  effect  the  orders  made  by  the 
judges  of  the  courts,  *to  become  purchasers 
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at  judicial  sales  made  by  the  eonuniwiooera. 
In  Price  v.  Thompson,  84  Ky.  210,  1  S.  W. 
408,  the  commissioner  of  the  court  made  a 
purchase  of  lands  which  the  court  had  or- 
dered to  be  sold,  and  in  declaring  the  sale  to 
be  void  the  court  used  this  language:  "Offi- 
cers whose  x>owers  are  not  merely  persua- 
sive, but  coercive,  ex  parte,  and  arbitrary, 
should  be  held  to  strict  impartiality,  fidelity, 
and  integrity  in  the  discharge  of  their 
trusts.  All  temptation  to  make  private  gain 
[or]  to  take  unfair  advantage,  directly  or 
indirectly,  should  be  removed.  The  most 
effective  way  to  do  so  is  to  declare  all  such 
transactions  conclusively  invalid." 

In  Bagby  v.  Eversole,  6  Ky.  L.  Rep.  365, 
it  was  said:  "A  commissioner  in  chancery 
cannot  become  a  purchaser  at  his  own  sales 
or  reap  any  benefit  from  a  purchase  by  an- 
other, under  an  agreement  that  he  is  to  be 
regarded  as  a  Joint  purchaser.  Such  con- 
tracts are  against  public  policy." 

To  tlie  same  effect  is  Penn  v.  Rhoades,  124 
Ky.  798,  100  S.  W.  288;  Sears  v.  Collie,  148 
Ky.  444,  146  S.  W.  1117;  24  Cyc.  29.  All 
such  purchases  are  at  least  voidable  and  will 
be  set  aside  upon  exceptions.  It  is  true  that 
this  court  has  made  a  distinction  between  a 
purchase  at  a  judicial  sale  by  the  commis- 
sioner who  makes  the  sale,  and  a  purchase 
by  an  appraiser  of  the  property  at  such  sale, 
who  may  be,  in  a  way,  considered  one  of  the 
agents  in  effecting  a  judicial  sale.  It  was 
held  in  Barlow  v.  McClintock,  10  Ky.  L.  Rep. 
894,  11  S.  W.  29,  and  in  Ison  v.  Kinnaird,  13 
Ky.  L.  Rep.  669,  17  S.  W.  6SS,  that  an  ap- 
praiser at  a  judicial  sale  might  become  a 
purchaser,  and  the  sale  would  not  be  vaca- 
ted, unless  it  could  be  shown  by  evidence 
that  the  appraiser  intended  to  become  a 
purchaser  before  or  while  engaged  in  his 
duties  as  an  appraiser,  thus  making  th« 
validity  of  the  purchase  by  an  appraiser  de- 
pend upon  the  fact  of  his  having  been  actu- 
ally fraudulent  in  the  performance  of  his 
duties,  while  the  rule  as  applied  to  a  pur- 
diase  by  a  commissioner  making  the  sale, 
directly  or  indirectly,  does  not  depend  for 
its  validity  upon  the  ability  of  the  parties 
to  show  any  fraudulent  conduct  of  the  com- 
missioner, but  the  sale  is  held  invalid  be- 
cause of  the  ofiice  which  he  holds,  and  no 
investigation  is  necessary  to  be  made  into 
the  circumstances  of  the  sale.  In  the  two 
cases,  supra,  the  purchase  by  the  appraiser 
was  upheld,  as  the  property  in  neither  in- 
stance sold  for  as  much  as  the  appraisement, 
and  the  facts  also  demonstrated  that  the 
property  had  sold  for  its  fair  value.  The 
reason  for  the  distinction  made  between  a 
sale  to  an  appraiser  and  a  sale  by  the  com- 
missioner to  himself,  or  to  someone  for  his 
benefit,  arises,  doubtless,  from  the  difference  | 
in  the  duties  of  the  appraiser  and  commis- 
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Biimer,  aa  tiie  appndssment  would  not  hmyte 
any  effect  upon  the  price  of  the  property  if 
the  sale  was  fairly  made,  and  the  only  evil 
influence  which  aa  interested  and  designing 
appraiser  eould  eatert  would  be  to  fix  the  val- 
ue of  the  property,  1^  the  appraisement,  at 
a  sum  lower  than  its  value,  and  thus  proba- 
bly deprive  the  owner  of  his  equity  of  re- 
d^onption ;  and,  beudes,  the  appraiser  has  no 
duty  to  perform  in  ordering  or  ratifying  the 
sale,  nor  in  its  conduct^  except  to  make  the 
appraisement. 

Thus  it  appears  that  if,  in  the  instant 
case,  the  oommiteioner,  who  merely  execut- 
ed the  judgment  aa  the  agent  of  the  court, 
had,  either  directly  or  indirectly,  become 
the  purchaser  of  the  lands,  there  would  be 
no  difficulty  in  holdiag,  either  upon  princi- 
ple or  aocording  to  precedent,  that  the 
exceptions  to  the  sale  on  account  of  his  pur- 
chase i^ould  be  sustained;  but  it  is  contend- 
ed that,  if  the  judge  of  the  court  who  made 
and  caused  to  be  entered  the  judgment  under 
which  the  conunissioner  acted  should  be- 
come the  purchaser  at  the  sale  under  the 
judgment,  his  purchase  should  be  sustained, 
when  it  should  be  ratified  by  some  other 
judge  than  himself.  The  adjudications  in 
other  jurisdictions  growing  out  of  the  pur- 
chase at  judicial  sales  by  the  judge  who 
made  the  decree  have  been  instances  in 
which  the  judge  was  the  purchaser,  in  per- 
son or  through  some  other  person,  and  there- 
after confirmed  the  report  of  sale,  and  sales 
under  these  circumstances  have  been  uni- 
formly held  to  be  void  or  voidable.  It  does 
not  seem  that  any<m6  would  controvert  the 
conclusion  in  these  cases.  Such  are  the 
cases  of  Hoskinson  v.  Jaquess,  64  IlL  App. 
59;  Livingston  v.  Cochran,  33  Ark.  294; 
Tracy  v.  Colby,  66  Cal.  67 ;  Scott  v.  Oaivit, 
2  La.  69.  The  above  cases  are  decided  upon 
the  principle  that  the  judge  was  a  trustee 
for  the  parties  to  the  suit,  and  that  when  he 
became  a  purchaser  his  interest  as  purchas- 
er was  antagonistic  to  his  duties  as  an  agent 
or  trustee,  and  when  he  confirmed  the  sale 
that  he  was,  furthermore,  sitting  as  a  judge 
in  his  own  cause,  and  the  agreement  is  made 
in  the  instant  case,  to  distinguish  it  from 
cases  similar  to  the  ones  above  cited,  that 
the  judge  who  makes  a  purchase  at  a  decre- 
tal sale,  where  the  order  for  the  sale  was 
rendered  by  him,  and  the  confirmation  of  the 
sale  is  made  by  another,  l^hereby  does  not 
become  a  judge  in  his  own  cause,  and  the 
reason  ceases  for  holding  that  he  cannot  be- 
come a  pui^chaser.  If,  however,  he  should 
contemplate  becoming  a  purchaser,  before  or 
at  the  time  he  enters  the  decree  for  the  sale, 
it  would  be  impossible  for  the  parties  to  es- 
tablish such  fact  by  evidence,  and  the  vice 
will  be  as  great  as  when  a  judge  actually 
sits  in  his  own  cause,  as  the  interest  with 
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which  he  would  be  imreflted  as  a  proBpeatm 
purehaser  of  the  property  would  be  antago- 
nistic to  the  duties  incumbent  upon  him  ae  a 
tnistee  for  the  owner  of  the  property.  In 
LiTiagston  y.  Cochran,  33  Ark.  21^4,  the 
court  said:  "A  probate  judge  should  not  be 
permitted  to  purohase  lands  at  a  sale  or- 
dered by  himself,  for  he  might  be  tempted 
to  order  a  sale  to  the  prejudice  of  the  per- 
sons interested  in  the  estate." 

In  Walton  y.  Torrey,  Harr.  Ch.  (Mich.) 
259,  a  judge  made  an  order  for  a  sale  of  in- 
fant's property  by  their  guardian,  and  then 
he  became  interested  as  a  purchaser  through 
another.  The  sale>  was  held  to  be  yoid,  and 
in  discussing  the  ground  upon  which  the  de- 
cision was  rested  the  court  said:  *'It  is 
placed  upon  the  grounds  of  disability  to 
purchase,  arising  from  the  office  which  the 
purchaser  held.  And  the  case  quoted  by 
Chancellor  Kent  [Davoue  y.  Fanning,  2 
Johns.  Cb.  268],  on  that  occasion,  extends 
the  disability  to  guardians,  judicial  officers, 
and  all  other  persons  who,  in  any  respect, 
as  agents,  had  a  concern  in  the  disposition 
and  sale  of  the  property  of  others,  whether 
the  sale  was  public  or  private,  judicial  or 
otherwise.'* 

The  case  referred  to  was  that  of  Dayoue  v. 
Fanning,  2  Johns.  Ch.  268.  In  Texas  it  is 
held  that  a  purchase  made  by  a  judge  at  a 
sale  ordered  by  him  is  yoid.  Friebttfg  y. 
Isbell,  —  Tex.  Civ.  App.  — ,  26  8.  W.  »88; 
Halsey  T.  Jones,  —  Tex.  Olv.  App.  — ,  26  S. 
W.  697;  Nona  Mills  Co.  y.  Wingate,  61  T». 
Civ.  App.  609,  113  S.  W.  182.  The  case  of 
Thompson  v.  Buffalo  Land  A,  Coal  Co.  77  W. 
Va.  782,  88  S.  E.  1040,  does  net  militate 
against  the  views  herein  expressed.  It  will 
be  observed  that  the  courts  in  T^cas  and 
Michigan,  and  probably  others,  hold  that  a 
purchase  made  by  a  judge  under  a  decree 
rendered  by  him  is  void,  and  the  same  con- 
tention was  made  in  the  case,  supra,  which 
was  determined  in  the  supreme  court  of 
West  Virginia.    In  that  case,  the  purchaser 


judgment  for  the  sale,  and  the  confirmation 
was  by  another  judge.  The  sale  had  been 
confirmed  and  deed  made.  It  is  held  in 
that  jurisdiction  that  a  decision  rendered 
by  an  interested  judge  is  not  void,  but  only 
voidable^  and  that  a  sale  made  to  a  party 
to  a  suit  who  does  not  move  the  decree  can- 
not be  set  aside  for  an  error  which  is  not 
jurisdictional,  and  hence  the  court  deter- 
mined that  the  sale  in  that  case  was  not 
void,  but  was  only  voidable;  and  it  would 
seem  that  it  is  the  better  doctrine, — that  a 
purchase  at  a  judicial  sale,  made  by  a  per- 
son who  is  incapable  of  making  the  pur- 
chase, by  law,  is  not  void  but  voidable.  24 
Cyc.  30;  Sears  v.  Collie,  supra. 

The  circuit  court,  as  above  stated,  is  the 
agency  provided  by  law  in  which  the  neces- 
sary proceedings  must  be  had  and  steps  tak- 
en to  effectuate  the  sale  of  infant's  real  es- 
tate; the  ju^e  of  the  court  is  the  person 
designated  by  law  to  order  such  a  sale  and 
to  have  supervision  over  its  conduct  and 
confirmation;  it  is  his  duty  to  see  that  the 
interests  of  the  infants  are  safeguarded  and 
protected;  the  sales  in  such  cases  are  made 
by  the  court,  and  its  commissioner  is  its  or- 
gan for  that  purpose,  and  the  personnel  of 
tile  commissioner  is  designated  by  the  judge 
of  the  court ;  the  bids  are  propositions  for  a 
purchase  made  to  the  court ;  the  judge  is  the 
judicial  officer  of  the  court  and  is  invested 
with  the  duties  of  a  trustee  in  relation  to 
the  interests  of  the  infants,  and  although  he 
declines  to  preside  upon  the  motion  to  con- 
firm the  sale  made  to  him,  under  a  decree 
rendered  by  him,  he  at  least  has  had  the  or- 
dering of  the  sale,  and  is  so  sonnected  with 
the  sale  that  his  individual  interest  as  a 
purchaser  would  be  inconsistent  with  his 
duties,  or  might  be  so,  and  in  such  state 
of  case  the  sale  would  be  declared  invalid, 
without  reference  to  the  particular  facts  and 
circumstances  of  the  case,  upon  the  applica- 
tion of  interested  parties. 


at  the  sale  was  the  judge  who  rendered  the    The  judgment  is  therefore  affirmed. 


Annotatioii^-Parcliaae  by  judge  at  judicial  sale* 


The  right  of  an  executor  er  adminis- 
trator to  purehase  at  his  own  sale  is 
treated  in  the  note  to  Raymond  v.  Hyer^ 
LR.A.1918B,  7; 

The  authorities  establish  the  proposi- 
tion that  the  faet  that  the  judge  who 
ordered  and  eonfirmed  the  sale  beoame  the 
purchaser  thereat  is  sufficient  ground  for 
setting  the  sale  aside,  without  r^ard  to 
the  question  of  actual  fraud.  Ajid  some 
of  the  eases  at)parently  regard  such  a 
sale  as  absolutely  void;  and  not  merely 

▼oidable.     In  Bakbb  v.  WrakS;  ante, 
L.R.A.1918C. 


152;  the  position  is  taken  that  a  sale  to 
the  judge  who  ordered  it  is  voidable, 
even  if  it  is  confirmed  by  another  judge. 
This  view  does  not  seem  necessarily  in 
conflict  with  the  cases  cited  in  the  note 
holding  that  such  a  sale  is  not  void,  and 
this  distinction  is  pointed  out  in  the 
Bakbr  Case. 

A  sale  of  land  under  order  of  the  pro^ 
bate  court  was  held  void  in  Frieburg  v. 
febeil  (1894)  —  Tex.  Civ.  App.  — ,  25 
S.  W.  988,  because  the  judge  who  or- 
dered  the   sale   became   the  purchaser 


158 


ANNOTATION—PURCHASE  BY  JUDGE  AT  JUDICIAL  SALE. 


thereat,  and  confirmed  the  sale  to  him- 
self. 

And  it  was  held  in  Tracy  v.  Colby 
(1880)  55  OaL  67,  that  it  was  ground 
for  setting  aside  an  administrator's  sale 
that  the  probate  judge  who  ordered  and 
confirmed  the  sale  was  a  party  interested 
in  the  purchase  of  the  land  by  prior 
agreement  made  with  the  one  to  whom 
it  was  nominally  sold.  And  it  was  held 
immaterial  whether  there  was  actual 
fraud. 

Also  in  Walton  v.  Torrey  (1836)  Harr. 
Ch.  (Mich.)  259,  it  was  held  that  the  fact 
that  the  probate  judge  who  ordered  the 
sale  of  land  of  an  infant  became  a  joint 
purchaser  thereof  was  sufficient  ground 
for  setting  aside  the  sale,  although  there 
was  no  evidence  of  an  intention  to  com- 
mit a  fraud. 

And  in  E*  E.  Forbes  Piano  Co.  v.  Hen- 
nington  (1910)  98  Miss.  51,  53  So.  777, 
Ann.  Cas.  1913A,  1216,  it  was  held  that 
a  sale  on  execution  was  invalid  because 
the  property  was  purchased  by  the  jus- 
tice of  the  peace  who  rendered  the  judg- 
ment on  which  the  execution  was  issued. 
A  statute  required  that  in  such  a  case 
the  execution  must  be  returned  to  the 
court  renderiog  the  judgment;  and  the 
court  stated  that  if  a  justice  were  al- 
lowed to  purchase  at  an  execution  sale 
under  a  judgment  rendered  by  him,  he 
might  be  called  upon  to  sit  in  review 
upon  the  validity  of  the  sale  in  which  he 
was  interested  as  purchaser.  And  the 
contention  was  overruled  that  the  sale 
should  be  upheld  on  the  theory  that  the 
rule  prohibiting  purchases  by  a  judge 
applied  only  to  judicial  sales,  and  that 
a  sale  by  a  justice  of  the  peace  was  not 
of  this  class. 

So,  where  a  land  certificate  issued  to 
minor  heirs  was  sold  by  their  guardian 
under  order  of  the  probate  court,  the 
judge  who  ordered  the  sale  becoming  the 
purchaser  and  confirming  the  sale,  and 
receiving  a  deed  therefor,  it  was  held  in 
Nona  Mills  Co.  v.  Wingate  (1908)  51 
Tex.  Civ.  App.  609,  113  S.  W.  182,  that 
the  sale  was  void  as  against  parties 
claiming  through  the  heirs,  and  that 
neither  the  lapse  of  time  nor  subsequent 
proceedings  in  the  matter  of  guardian- 
ship could  serve  to  validate  the  deed  so 
as  to  predicate  title  thereon.  In  this 
case  the  guardian's  account  containing  a 
report  of  the  sale  was  approved,  about 
three  years  after  the  sale,  by  another 
judge,  and  an  ingenious  but  unsuccess- 
ful argument  was  made  that  this  was  in 
effect  a  confirmation  of  the  sale;  that 
although  the  confirmation  by  the  judge 

who  purchased  the  certificate  was  void 
L.R.AJ918C. 


I  by  reason  of  the  oonstitiitional  provision 
that  ^^no  judge  shall  sit  in  any  case 
wherein  he  may  be  interested,^'  yet  the 
judge  who  purchased  was  not  disqoali^ 
fied  when  the  order  of  sale  was  made, 
that  such  order  was  valid,  and  that  he 
did  not  become  disqualified  until  he  be- 
came the  purchaser  at  the  sale  which  he 
had  ordered;  and  that  the  subsequent  ap- 
proval of  the  guardian's  final  account  by 
another  judge  as  in  effect  a  oonfirmation 
of  the  sale  rendered  it  valid. 

And  where  the  county  judge  who  or- 
dered and  approved  a  sale  of  land  of  an 
infant  devisee  procured  an  attorney  to 
purchase  the  land  in  his  wife's  name, 
for  his  use,  at  a  price  whieh  he  knew 
was  about  half  the  inventory  value  of 
the  land,  and  a  few  days  after  confirms^ 
tion  of  the  sale  sold  the  land  to  a  third 
party  for  more  than  twice  the  purchase 
price,  it  was  held  in  Hoskinson  v.  Jaquess 
(1894)  54  HL  App.  59,  that  he  should 
be  required  to  refund  to  the  devisee, 
with  interest  and  costs,  the  excess  re- 
ceived by  him  over  the  purchase  price 
at  the  sale. 

It  was  held  in  Livingston  v.  Cochran 
(1878)  33  Ark.  294,  that  specific  per- 
formance of  a  judicial  sale  at  which  the 
probate  judge  who  ordered  and  approved 
the  sale  and  others  who  entered  into  an 
agreement  with  him  to  make  the  pur- 
chase became  the  purchasers  could  not 
be  enforced  by  one  who,  with  full  knowl- 
edge of  the  facts,  purchased  their  bid. 
The  court  said:  '^A  probate  judge 
should  not  be  permitted  to  purchase 
lands  at  a  sale  ordered  by  himself,  for 
he  might  be  tempted  to  order  a  sale  to 
the  prejudice  of  persons  interested  in 
the  estate.  Moreover,  it  is  his  duty  to 
see  that  the  sale  has  been  conducted 
fairly,  and  in  accordance  with  law  and 
the  order  of  sale.  When  the  land  is  sold 
upon  credit,  as  in  this  case,  it  is  incum- 
bent on  him  to  see  that  the  sureties  of 
the  purchasers  are  responsible,  and  final- 
ly to  confirm  the  sale  if  properly  made, 
or  to  set  it  aside  and  order  a  resale,  if 
illegal  or  improvidently  made.  .  . 
He  deposes  that  he  approved  the  sale  as 
probate  judge.  But  he  w«s  not  an  im- 
partial judge.  He  was  interested  in  the 
sale.  Had  he  disapproved  the  sale,  set 
it  aside^  and  ordered  a  resale,  he  and 
his  partners  would  have  been  obliged  to 
refund  to  the  appellee  the  profit  which 
they  had  made  upon  their  bids.  In  ap- 
proving the  sale,  he  also  passed  upon  his 
own  solvency  as  a  surety  upon  appellee^s 
note  for  the  purchase  money,  which  was- 
indelicate.  .  .  .  The  conduct  of  the 
probate  judge  in  relation  to  the  sale  was,. 
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in  the  eyes  of  the  law,  fraudulent,  and 
involved  a  breach  of  pablio  trast,  and 
saeh  a  sale  cannot  be  enforced  for  the 
benefit  of  appellee,  who  purchased  his 
bid  with  the  fnll  knowledge  of  the  facts/' 

Mowever,  the  fact  that  at  a  probate 
sale  the  brother  of  the  judge  who  made 
the  sale  became  the  purchaser,  and  after- 
wards conveyed  the  land  to  the  judge, 
was  held  in  Scott  v.  Calvit  (1830)  2  La. 
69,  not  to  show  necessarily  that  the  judge 
was  in  reality  the  purchaser,  so  as  to 
render  the  sale  void. 

And  the  court  was  of  the  opinion  in 
Scott  v.  Calvit  (La.)  supra,  that  even 
if  the  sale  was  a  nullity  because  the 
purchase  was  in  reality  made  by  the 
judge  who  ordered  the  sale,  such  nullity 
was  only  relative,  and  could  be  taken 
advantage  of  only  by  the  heirs  or  cred- 
itors of  the  succession. 

Also  in  Woods  v.  Monroe  (1868)  17 
Mich.  238,  it  was  contended  that  an  ad- 
ministrator's sale  of  land  was  void  on 
the  ground  that  the  property  was  bid  off 
by  a  third  party  for  the  probate  judge, 
and  deeded  to  the  latter  before  the  sale 
was  confirmed.  But  it  was  held  that  the 
proof  did  not  support  this  contention, 
although  the  deed  was  dated  prior  to  the 
confirmation  and  it  was  conceded  that 
the  judge  had  paid  the  purchase  nloney 
to  the  administrator;  the  third  party 
testifying  that  he  purchased  the  land  for 
himself,  and  that  the  sale  was  confirmed 
before  any  conversation  on  the  subject 
occurred  between  him  and  the  judge, 
and  that  the  deed  was  not  executed  or 
delivered  until  after  the  confirmation. 

Where  several  distinct  tracts  of  land 
were  sold  by  an  administrator,  it  was 
held  in  Bacon  v.  Morrison  (1874)  57  Mo. 
68,  that  the  validity  of  the  sale  of  one 
of  the  tracts  was  not  affected  by  the 
facts  that  another  of  the  tracts  was  pur- 
chased by  the  probate  judge,  and  that 
the  judge  approved  the  report  of  the 
sale,  covering  both  tracts,  even  if  the 
purchase  by  the  judge  was  void. 

The  case  of  Thompson  v.  Buffalo  Land 
ft  Coal  Co.  (1916)  77  W.  Va.  782,  88 
S.  E.  1040,  is  sufficiently  set  out  in 
Baker  v.  Wbaes,  ante,  152.  The  rule  is 
laid  down  in  the  syllabus  by  the  court 
in  the  Thompson  Case  that  a  judge  who 
has  no  interest  in  decreeing  a  sale  of 
land  does  not  violate  the  principle  that 
a  judge  should  have  no  interest  in  the 
subject-matter  of  suits  which  he  decides, 
by  afterwards  becoming  the  purchaser 
at  the  sale,  provided  it  is  fairly  made 
and  is  confirmed  by  another  judge. 

And  the  fact  that  the  presiding  judge 

in  the  court  in  which  the  judgment  was 
L.ILA.1918C. 


rendered  purchased  an  interest  in  the 
judgment    after   issuance    of    execution 
thereon,   and   was   interested   with    the 
nominal  purchaser  in  the  purchase  of  the 
land  on  the  sale  under  the  execution,  was 
held  in  Cooper  v.  Galbraith    (1819)    3 
Wash.  C.  C.  546,  Fed,  Cas.  No.  3,193, 
not  necessarily  to  render  the  sale  void, 
where  the  judge  who  was  thus  interested 
did  not  confirm  the  sale.     The  court,  in 
instructing  the  jury,  said:     "The  lessor 
of  the  plaintiff  is  charged  with  judicial 
misconduct  and  gross  fraud  in  acquiring 
the  title  on  which  this  action  is  founded. 
Let  it  be  premised  that  fraud  and  mis- 
conduct of  the  g^oss  nature  imputed  to 
[the  judge]  are  not  to  be  presumed,  but 
the    reverse.      He     who     makes     these 
charges  must  establish  them  by  evidence 
to  your  satisfaction.    It  should  also  ap- 
pear that  the  fraud  or  misconduct  im- 
puted to  him  was  of  a  nature  to  injure 
the  defendant,  and  was  applicable  to  the 
particular  subject  which  you  have  to  de- 
cide.   .    .    .    The  assertions  that  a  judge 
cannot  legally  become  interested  in  ah 
execution   which  has   issued  under  the 
authority  of  the  court  of  which  he  is  a 
member,  or  in  property  sold  under  such 
execution,  and  that  by  making  such  ac- 
quisitions he  is  guilty  of  a  breach  of  his 
duty  as  a  judge,  do  not  receive  the  sanc- 
tion of  this  court.    It  may  be  indiscreet 
in  him  to  do  so;  and  it  may  be  unbe- 
coming  the   dignity   of   his   station   to 
speculate  in  pufchases  of  this  sort,  unless 
under     very      peculiar      circumstances. 
Whenever   a   question   comes    before    a 
court,  in  which  the  judge  knows  that  he 
has  an  interest  of  any  kind,  he  violates 
decorum,  morality,  and  law  by  remaining 
on  the  seat  of  justice  and  giving  an  opin- 
ion in  the  case.    We  should  not  hesitate 
in  saying  that  a  claim  founded  upon  such 
a  gross  breach  of  duty  ought  not  to  re- 
ceive the  countenance  of  any  court.    But 
we  do  not  understand,  even  from  the  de- 
fendant's counsel,  that  the  plaintiff  gave 
any  judicial  opinion  respecting  the  sale 
of  this  property,  or  that  any  question 
was,   at  any   time,   brought   before   the 
court,  which  called  for  judicial  interpo- 
sition, except  on  [the  date  of  confirma- 
tion],   when   he   very   properly   retired 
from  the  bench." 

Where  a  county  judge  who  was  di- 
rected by  the  commissioner's  court  of  the 
county  to  sell  land  of  a  judgment  debtor 
of  the  county  to  pay  the  judgment,  hav- 
ing failed  in  his  attempt  to  obtain  au- 
thority to  bid  for  the  county  or  to  get 
others  to  purchase  the  land,  purchased  it 
at  the  sale  in  his  own  name,  in  good 
faith,  and  thereafter  offered  to  convey  it 
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to  the  county,  which  refused  the  offer 
and  credited  the  purchase  price  on  an 
indebtedness  of  the  county  to  the  judge, 
it  was  held  that  the  settlonent  thus  made 
was  valid  and  precluded  the  county  from 
recovering  the  land  four  years  there^ 


after,  when  the  judge  hAd  sold  part  of  it 
and  placed  improvements  on  the  remain^ 
der.  Felts  v.  Bell  County  (1910)  103 
Tez.  616, 132  S.  W.  123,  reversing  (1909) 
—  Teac.  Civ.  App,  — ,  120  S.  W.  1066. 

Rb  £•  S. 


OKIiAHOMA  SUPREIME  COURT. 

WHEELER    &    MOTTER    MERCANTILE 

COMPANY 

V. 

T.  W.  KITCHEN  et  al.,  Doing  Business  as 
Kitchen  &  Sutton. 

(—  Okla.  — ,  169.  Pac.  877.) 

Assignment  for  creditors  —  receipt  of 
clieck  —  effect. 

Where  a  debtor  assigned  all  his  property 
to  a  trustee  to  be  sold  and  the  proceeds 
paid  to  his  creditors  in  proportion  to  the 
amount  of  their  several  claims,  and  the  as- 
signment provided  that  the  amount  received 
by  the  creditors  accepting  thereunder  would 
b^  in  full  settlement  and  satisfaction  of  all 
claims  of  said  creditors,  and  where  the 
trustee  voluntarily  sent  to  a  creditor  who 
had  refused  to  agree  to  the  assignment  or 
participate  therein  his  check  for  the  amount 
the  creditor  would  have  been  entitled  to  had 
he  agreed  to  become  a  party  thereto,  which 
check  the  creditor  offered  to  accept  as  part 
but  not  in  full  payment,  if  the  debtor  would 
consent,  but  which  consent  was  refused,  held, 
that  the  mere  failure  to  return  the  check 
without  presenting  same  ior  payment  or 
making  other  affirmative  use  thereof  did  not 
amount  to  an  acceptance  of  same  as  pay- 
ment in  full  satisfaction  of  the  debt. 
For  other  cases,  see  Accord  cmd  Satisfaction, 

in  Dig.  1^2  N.  8. 

(December  11,  1917.) 

fj^  RROR  to  the  District  Court  for  Ottawa 
-i  County  to  review  a  judgment  in  favor 
of  defendants  in  an  action  brought  to  re* 
cover  the  amount  of  an  indebtedness  alleged 
to  be  due  plaintiff  by  defendants.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  Jj.  Crank,  for  plaintiff  in  er- 
ror: 

Plaintiff  is  entitled  to  judgment  for 
$371.63  and  for  costs  of  suit,  instead  of 
$155.08  and  having  to  pay  the  costs. 

A  majority  of  creditors  cannot  force  the 
minority  to  accept  a  small  per  cent  of  their 
claim,  against  their  will  and  consent. 

Reeves  Realty  Co.  v.  Brown,  45  Okla.  737, 
147  Pac.  318;  Kermeyer  v.  Newby,  14  Kan. 

Headnote  by  Miley,  J. 

Note. —  For   failure  to  return  check  as 
affecting  question  of  payment,  see  annota- 
tion following  this  case,  post,  161. 
L.R.A.1918C. 


164;  Mullins  v.  Brown,  32  Kan.  312,  4  Pac. 
306. 

Messrs.  Horace  B.  I>nrant  and  Holmes, 
Yankey,  A  Holmes,  for  defendants  in  er- 
ror: 

The  retaining  by  plaintiff  of  the  check 
under  the  circumstances  under  which  it  re- 
ceived it  was  in  the  nature  of  an  acceptance, 
the  entire  transaction  being  in  the  nature 
of  an  accord  and  satisfaction. 

1  C.  J.  p.  563 ;  Day-Luellwitz  Lumber  Co. 
V.  Serrell,  177  111.  App.  30. 

Miley,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  upon  an  admitted  debt 
amounting  to  $371.63  and  interest,  alleged 
to  be  due  the  plaintiffs  in  error  by  defend- 
ants in  error.  The  only  defense  was  that 
the  plaintiffs  below  before  suit  accepted  a 
check  for  $155.08  from  a  trustee  to  whom 
the  defendants  had  assigned  their  property 
for  the  benefit  of  their  creditors  under  cir- 
cumstances which  made  it  a  discharge  of 
the  whole  debt.  The  assignment  provided 
that  the  amount  received  by  the  creditors 
accepting  thereunder  would  be  in  full  set- 
tlement and  satisfaction  of  all  claims  of 
said  creditors. 

The  cause  was  submitted  in  the  court  be- 
low upon  an  agreed  statement  of  facts, 
from  which  it  appears  that  the  defendants 
were  indebted  to  the^  plaintiffs  in  the 
amount  claimed;  that  the  assignment  was 
executed  as  alleged,  that  practically  all 
creditors,  except  the  plaintiffs,  agreed  to  the 
same,  but  that  the  plaintiffs  refused  to  par- 
ticipate therein;  that  the  trustee  volun- 
tarily  sent  to  plaintiffs  a  check  for  $155.08, 
being  the  pro  rata  share  of  their  claim, 
which  was  received  by  the  plaintiffs  prior 
to  the  commencement  of  the  action,  and  is 
still  retained  by  them,  but  has  never  been 
cashed;  and  that  the  plaintiffs  offered  to 
accept  the  check  and  apply  the  proceeds  on 
the  amount  of  the  indebtedness  if  the  de- 
fendants would  agree,  but  which  they  re- 
fused to  do. 

The  trial  court  found  that  the  "plaintiffs, 
by  retaining  said  check  and  not  returning 
same  to  the  trustee  prior  to  the  trial,  had 
accepted  and  agreed  to  the  terms  of  the 
assignment  and  composition,"  and  rendered 
judgment  accordingly,  to  reverse  which  this 
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proceeding   in   error  is  prosecuted  by  the 
plaintifTs  below. 

It  is  unnecessary  to  determine  in  this  ac- 
tion whether  the  receipt  and  acceptance  by 
a  creditor  of  a  payment  by  the  trustee  of  a 
less  sum  than  that  due,  with  knowledge  of 
the  condition  named  in  the  assignment  that 
iVLch.  payment  should  be  in  full  settlement, 
would  operate  as  a  bar  to  an  action  for  the 
recovery  of  the  balance  from  the  debtor. 
A&iuming  that  it  would  be  a  bar,  the  ques- 
tion arises  whether  the  mere  failure  to  re- 
turn the  check  amounted  to  an  acceptance 
of  same  as  such  payment.  We  think  not. 
A  check  of  itself  does  not  operate  as  an  as- 
signment of  any  pwt  of  the  funds  to  the 
credit  of  the  drawer  with  the  bank,  and  the 
bank  is  not  liable  to  the  holder  unless  and 
until  it  aec^ts  or  certifies  the  check  (Bey. 
Laws  1910,  §  4239),  and,  until  presented 
and  paid,  or  accepted  or  certified  by  the 
bank,  is  revocable  by  the  drawer,  who  has 
the  legal  control  of  the  moneys  to  his 
credit  (First  Nat.  Bank  v.  School  Dist. 
31  Okla.  ld»,  39  L.R.A.  (N.S.)  655,  120 
Pac.  614).  A  check,  without  regard  to 
whether  that  of  the  debtor  or  of  a  third 
person,  does  not  constitute  payment,  unless 
it  is  agreed  that  it  shall  be  taken  as  an 
absolute  payment.  30  Cyo.  1207.  While 
the  agreement  to  so  accept  a  check  may  be 
implied  from  the  facts  and  circiunstances 
of  the  transaction,  to  do  so  in  this  case 
would  disregard  the  agreed  facts,  that  the 
plaintiffs  offered  to  allow  the  amount  to  ap- 
ply on  the  indebtedness^  but  not  as  full  sat- 
isfaction. If,  after  refusal  to  allow  appli- 
cation of  the  amount  as  part  payment,  the 
plaintiffs  had  cashed  the  check,  had  the 
same  certified,  or  made  some  alRrmatiTe  use 


of  it^  there  might  be  force  to  the  contention 
that  tliey  were  bound  by  the  conditiona  at- 
tached to  the  tender  thereof.  But,  in  our 
opinion,  more  than  the  mere  receipt  and 
retention  of  the  check,  with  knowledge  of  the  * 
conditions  under  which  it  was  sent,  is  es- 
sential to  constitute  acceptance  thereof  as 
full  payment  and  satisfaction  of  the  debt, 
Groh  V.  Great  Eastern  Casualtv  &  Indemnity 
Co.  165  III.  App.  18;  Emerson  v.  Gerber,  178 
Mass.  130,  59  N.  E.  666.  Defendants  con- 
tend that  delay  for  an  unreasonable  lengtli 
of  time  to  return  the  check  will  amount  to 
an  election  to  accept  the  same  as  payment 
in  full  settlement.  This  might  be  true  if,  in 
addition  to  retaining  the  check,  the  plain- 
tiffs bad  failed  to  give  notice  of  their  refusal 
so  to  accept  it.  Futhermore,  there  was  no 
evidence  of  the  date  the  check  was  received 
by  plaintiffs;  hence  it  cannot  be  determined 
that  it  had  been  in  their  possession  an  im- 
reasonable  length  of  time  when  suit  was 
commenced. 

The  right  of  the  trustee  to  recover  of  the 
plaintiffs  if  he  has  suffered  any  injury  by 
reason  of  their  retention  of  the  check,  or  the 
liability  of  the  plaintiffs  if  any  loss  had 
been  caused  by  delay  in  presenting  or  re- 
turning the  check  (Rev.  Laws  1910,  §  4236), 
is  another  matter. 

We  hold  that  the  plaintiffs  were  upon  the 
agreed  facts  entitled  to  recover  the  full 
amount  of  the  indebtedness,  and  the  judg- 
ment is  accordingly  reversed,  and  the  cause 
remanded,  with  directions  to  enter  judgment 
for  plaintiffs^for  the  amount  of  the  debt  and 
interest  thereon. 

All  the  Justices  concur. 


Aimotatioii — ^Failure  to  return  check  as  «£Fecting  question  of  payment. 


Upon  the  general  question  of  the  pay- 
ment of  draft  or  bill,  see  note  in  35 
LH.A.(N.S.)  26.  As  to  tender  by  check, 
see  note  in  36  L.R.A.(N.S.)  232. 

As  to  whether  or  not  a  check  or  draft 
is  payment  of  an  insurance  premium,  see 
note  in  L.R.A.1916A,  674. 

Ordinarily  the  mere  failure  of  a  cred- 
itor to  return  a  check  sent  him  by  the 
debtor  in  whole  or  partial  payment  of 
the  debt  does  not  constitute  a  payment 
of  the  debt,  where  the  creditor  does 
nothing  indicating  his  intention  and  pur- 
pose to  reeeive  the  cheek  in  payment. 
Whbbubr  &  M.  Mbrcantilb  Co.  v.  Kitoh- 
f^j  ante,  160  (cheek  was  for  less  than  the 
amount  of  the  debt^  but  contained  an  in- 
dorsement that  it  was  in  full  thereof) ; 
Patten  v.  Lynett  (1909)  133  App.  Div. 

746,  118  N.  y.  Supp.  185  (creditor  re- 
L.R.A.1918C. 


tained  checkS;  one  for  a  month  and  the 
other  for  six  weeks,  and  then  returned 
them) ;  Flynn  v.  Woolsey  (1890)  67  Hun, 
690,  32  N.  Y.  S.  R.  953,  10  N.  Y.  Supp. 
876  (check  was  for  less  than  the  amount 
of  debt  and  contained  an  indorsement 
that  it  was  "in  full;"  check  tendered 
back  upon  trial  of  action  to  recover  the 
debt);  Washington  Real  Estate  Co.  v. 
Wachenheimer  Bros.  (1909)  —  B.  L  — , 
71  Atl.  592  (check  for  less  than  amount 
of  debt  was  tendered  as  in  full  thereof). 
Where  a  bank  upon  which  a  check  was 
drawn  was  at  the  time  under  assignment 
and  hopelessly  insolvent  and  hence  the 
eheek  was  worthless,  the  retention  there- 
of by  the  creditor  did  not  indicate  an 
intention  to  appropriate  it  as  pa3'ment 
for  the  debt.  Herider  v.  Phoenix  Loan 
I  Asso.  (1900)  82  Mo.  App.  427. 
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ANNOTATIOX— PAYMENT— FAILURE  TO  RETURN  CHECK. 


Where  the  purchaser  of  property  upon 
being  pressed  for  payment  gave  checks 
upon  a  bank  with  the  understanding  with 
the  seller  that  he  then  had  no  funds  in 
the  bank  to  meet  the  checks  but  would 
have  money  on  deposit  to  do  so  in  a  few 
days,  the  seller  agreeing  to  hold  the 
checks  for  that  period  of  time  before 
presenting  them  for  payment,  the  trans- 
action did  not  constitute  a  payment 
where  before  the  expiration  of  this  time 
the  purchaser  went  into  bankruptcy  and 
the  checks  were  never  paid.  Pflueger  v. 
Lewis  Foundry  &  Mach.  Co.  (1904)  67 
C.  C.  A.  102, 134  Fed.  28. 

It  has  been  held  that  it  is  not  neces- 
sary that  there  should  be  an  express 
agreement  that  a  check  should  be  re- 
ceived as  payment;  the  circumstances 
and  conduct  of  parties  may  show  an  ex- 
press understanding  that  the  check  was 
taken  in  satisfaction  of  the  debt,  or  estop 
the  creditor  from  claiming  the  contrary; 
for  example,  where  a  check  was  sent  for 
the  express  purpose  of  payment  and  was 
retained  under  circumstances  implying 
that  it  was  so  accepted.  Conde  v.  Drei- 
sam  Gold  Min.  Co.  (1906)  3  OaL  App. 
683,  86  Pac.  825.  Even  the  retention  of 
a  check  for  an  unreasonable  length  of 
time  without  returning  or  offering  to  re- 
turn it  has  been  held  to  constitute  pay* 
ment.  Day-LuellwitE  Lumber  Co.  v.  Ser- 
rell  (1913)  177  HL  App.  30.  And  see 
Bloomquist  v.  Johnson  (1903)  107  HL 
App.  154,  holding  that  whjsre  a  check 
sent  in  full  for  an  account  was  returned 
to  the  debtor,  but  was  subsequently  taken 
back,  then  retained  a  few  weeks  by  the 
creditor,  and  then  again  returned  to  the 
debtor,  its  retention  unexplained  tended 
to  show  an  acceptance  of  the  check,  on 
the  conditions  upon  which  it  was  ten- 
dered. Compare  with  Groh  v.  Great 
Eastern  Casualty  &  Indemnity  Co. 
(1910)  155  HL  App.  18,  holding  that  the 
insured  in  an  accident  policy,  by  retain- 
ing a  check  containing  a  receipt  in  full 
for  the  amount  due  under  the  policy 
without  indorsing  the  check,  did  not 
thereby  accept  it  as  an  accord  and  satis- 
faction of  his  claim. 

A  postdated  check  received  by  a  cred- 
itor and  indorsed  by  him  to  a  third  per- 
son constitutes  payment  where  it  is  re- 
tained by  the  latter.  Skolsky  v.  Harvitfe 
(1910)  121  N.  Y.  Supp.  592. 

Where  a  seller  took  an  agent's  personal 

check  in  part   payment  for  the  goods 

sold  to  bis  principal  for  cash,  and  agreed 

to  and  did  hold  the  check  for  a  short 

time  for  the  agent's  accommodation,  it 

constituted  a  payment  as  to  the  princi- 
L.R.A.1918C. 


pal.     Cleveland  v.  Peari  (1890)  63  Vt. 
127,  25  Am.  St.  Rep.  748,  21  Atl.  261. 

Where  by  a  provision  of  the  Code 
drawers  or  indorsers  of  bills  of  exchange 
are  exonerated  if  the  bill  is  not  presented 
for  payment  within  a  designated  time 
after  it  has  been  received,  the  cheek  of 
a  third  person  received  by  a  creditor, 
and  not  presented  for  pa3rment  within 
the  time  designated,  constitutes  a  pay- 
ment of  the  debt.  Manitoba  Mortg.  & 
Invest.  Co.  v.  Weiss  (1904)  18  S.  D.  459, 
112  Am.  St.  Rep.  799,  101  N.  W.  37,  5 
Ann.  Cas.  858. 

Retaining  a  check  sent  in  full  for  rent 
up  to  the  time  the  landlord  commenced 
suit  for  the  rent  will  estop  him  to  assert 
that  the  check  was  not  a  tender  of  the 
rent  due,  the  ten^ler  being  kept  good  by 
a  deposit  in  court  by  the  tenant.  Dono- 
van V.  MaJoney  (1912)  3  Boyoe  (DeL) 
453,  84  Atl.  1032. 

Of  course  if  the  debtor  is  injured  by 
the  negligence  of  the  creditor  in  failing 
to  present  a  check  for  payment,  to  the 
extent  of  the  injury  the  check  is  gener- 
ally held  to  operate  as  a  payment.  The 
oases  involving  this  question,  however, 
are  not  included  herein.  As  illustrative 
of  such  cases  see  Mankey  v.  Hoyt  (1911) 
27  S.  D.  561,  132  N.  W.  230. 

And  see  Western  Pacific  Land  Co.  v. 
Wilson  (1912)  19  Oal.  App.  338, 125  Pac. 
1076,  holding  that  where  a  check  sent  in 
full  for  the  balance  due  on  account  was 
retained  by  the  creditor  for  about  a 
month  without  expressly  refusing  it  and 
until  after  the  bank  upon  which  it  was 
drawn  closed  its  doors  as  insolvent,  it 
was  a  question  for  the  jury  whether  or 
not  the  giving  and  retention  of  the  check 
had  the  effect  of  payment. 

As  to  the  effect  on  the  drawer's  lia- 
bility of  delay  in  presenting  a  check, 
where  the  drawee  remains  solvent,  see 
note  appended  to  38  L.R.A.(N.S.)  255. 

A.  G.  S. 


WISCONSIN  suprgmb:  court. 

HENRY  CASSON,  Special  Admr.,  etc.,  of 
Max  Brlckman,  Deceased,  Respt., 

V. 

W.  F.  SCnOENFELD  et  al.,  Appts. 

(—  Wis.  —,  166  N.  W.  23.) 

Broker  --  liability  for  fraud  in  inducing 
purclin*>e  of  real  estate* 

1.  A  broker  who  negotiates  a  sale  of  land 

Note.  —  It  is  a  general  rule  that  con- 
tracts of  persons  mentally  incompetent  may 
be  avoided  by  them  and  the  eoneiderati<A 
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by  false  TepreaentationB  to  the  purchaaer  as 
to  its  qu&lity  and  value  is  liable  to  him  in 
damages  for  the  loss  caused  by  reliance 
upon  such  representations. 
For  other  CMes,  see  Brokers,  II.  a,  in  Dig. 
1-52  N.  8. 

Principal  and  agent  —  liability  of  aitent 
for  fraud  of  broker. 

2.  One  assisting  a  broker  in  effecting  a 
sale  of  real  estate  is  not  liable  for  the  false 
representations  made  by  the  broker  to  ef- 
fect the  sale  if  he  has  no  knowledge  of  them. 
For  other  catea,  see  Frincipal  and  Agent, 

IIL  in  Dig.  1-^2  N.  8. 

Broker  ~  effecting  sale  to  person  men- 
tally deranged  •*  liability. 

3.  A  broker  who  effects  a  sale  of  land  to 
one  who  he  knows  or  ought  to  know  is  so 
mentally  deranged  as  to  be  incompetent  to 
transact  such  business  is  liable  in  damages 
fur  the  loss  suffered  by  him  through  the 
transaction. 

For  other  cases,  see  Brokers,  II,  a,  in  Dig. 
1-62  N,  8. 

Eridence  —  mental  incompetency. 

4.  Upon  the  question  of  the  mental  ca- 
pacity of  one  to  whom  brokers  s^U  real  ea- 
ute,  members  of  his  family  may  testify  as 
to  what  they  saw  in  his  condition  and  ap- 
pearance at*  and  prior  to  the  time  of  the 
transaction  indicating  mental  incompetency 
and  derangement. 

For  other  cases,  see  Evidence,  VII.  e,  in  Dig. 
1-52  N.  8. 

Same  —  testimony  of  attending  physi- 
cian as  to  insanity. 

5.  Ihe  physician  in  charge  of  the  section 
of  the  hospital  to  which  an  insane  person 
was  eommitted  cannot  testify,  in  a  proceed- 
ing by  the  heirs  of  such  person  against  one 
who  sold  him  real  estate  to  his  loss  while 
he  was  insane,  as  to  the  mental  condition 
of  the  patient,  where  the  statute  provides 
that  no  person  authorized  to  practise 
physic  or  surgery  shall  be  permitted  to  dis- 
do;:e  any  information  which  he  may  have 
acquired  in  attend injif  any  patient  in  a  pro- 
fessional character  if  such  information  was 
neces)»ary  to  enable  hitt  to  prescribe  for  such 
patient  aa  his  physician. 

For  other  oases,  see  Evidence,  X.  h,  in  Dig. 
1^2  N.  8, 

Appeal  —  error  ^  admission  of  incom- 
petent testimony. 

6.  Ihe  admission  of  the  testimony  of  the 
physician  in  charge  of  the  section  of  the 
hospital  to  which  an  alleged  insane  person 
was  committed,  in  an  action  to  hold  one  lia- 
ble in  damages   for   selling  real   estate   to 


him  to  his  loss,  as  to  his  mental  condition, 
is  reversible  error  where  such  testimony  is 
practically  all  that  tends  to  show  insanity 
at  the  time  of  the  transaction. 
For  other  cases,  see  Appeal  and  Error,  VII. 
m,  3,  a,  (1),  in  Dig.  1-52  N.  8. 

Evidence  —   opinion   as   to   knowledge 

of  Insanity. 

7.  A  witness  cannot  be  permitted  to  tes- 
tify that  in  his  opinion  persons  dealing  with 
a  person  alleged  to  have  been  insane  should 
have  known  that  he  was  insane. 
For  ether  cases,  see  Evidence,  VII*  m,  in 

Dig.  1-52  N.  8. 

(January  6,   1018.) 

SEPARATE  APPEALS  by  defendants 
_  from  a  judgment  of  the  Circuit  Court 
for  Iowa  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  alleged 
to  have  been  sustained  by  plaintilTs  dece- 
dent through  fraudulent  representations  of 
defendants  in  an  exchange  of  certain  prop- 
erties.    Reversed. 

Statement  by  Eschweller,  J.: 
One  Max  Brickman,  now  deceased,  and 
for  whose  estate  the  plaintiff  was  appointed 
special  administrator  after  the  commence- 
ment of  the  action,  conducted  a  general 
store  at  Linden,  Wisconsin.  The  defendant 
Schoenfeld  was  a  minister  at  Dodgeville, 
Wisconsin,  dealing  to  some  extent  in  real 
estate  also,  particularly  lands  in  North 
Dakota,  and  at  the  time  in  question  had  an 
option  or  right  to  sell  a  farm  of  480  acres 
in  Mercer  county  in  that  state,  owned  by 
one  Stewart.  The  defendant  Elliott  was  a 
merchant  at  Richland  Center,  Wisconsin, 
and  engaged  in  selling  real  estate,  and 
owned  another  480  acres  in  Billings  county. 
North  Dakota,  about  70  miles  from  the 
tract  in  Mercer  county.  Elliott  met  Brick- 
man  through  one  Sullivan,  a  real  estate 
agent  living  at  Lone  Rock,  Wisconsin,  and 
a  meeting  was  had  between  Elliott  and 
Brickman  at  Linden  to  discuss  a  trade  of 
the  North  Dakota  land  for  Brickman's 
store.  Elliott  knew  that  defendant  Schoen- 
feld had  this  option  on  the  Mercer  county 
lands  at  the  time.  An  arrangement  was 
made  between  Elliott  and  Brickman  where- 
by Sullivan  was  to  accompany  Brickman  %o 
inspect  lands  in  Dakota  proposed  to  be  trad- 
ed, and  on   September  20th,  while  on  the 


they  have  parted  with  thereunder  may  be 
recovered.  It  is  also  a  general  rule  that 
an  agent  or  broker  is  personally  liable  in 
damages  to  third  persons  for  any  actual 
fraud  hr  commits  upon  tliem  in  acting  for 
hia  principal.  No  other  case  has  been  found, 
however,  which  decides  the  question  passed 
upon  by  Casso?t  v.  Schoenfeid,  as  to  wheth- 
er an  agent  or  broker  is  liable  in  damages 
to  a  mentally  incompetent  person  for  deal- 
L.R.A.1918C. 


ing  with  him  in  behalf  of  his  principal,  if 
he  knew,  or  ought  to  have  known,  of  the 
mental  disability  of  such  person. 

The  authorities  which  the  court  cites  in 
support  of  its  decision  did  not  consider  the 
right  to  damages  nor  the  liability  of  an 
agent  or  broker,  but  the  right  to  avoid  the 
contract  or  transaction  in  question  and  re- 
cover what  the  incompetent  person  had 
parted  with. 
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way,  and  at  Madison,  they  met  defendant 
SchoenfeJd,  who  was  then  intending  to  visit 
other  land»  in  North  Dakota  than  either 
of  these  two  tracts.  It  was  then  arranged 
that  Sehoenfeld  should  accompany  Brick- 
man  instead  of  Sullivan.  It  was  understood 
as  between  the  two  defendants  that  in  case 
Brickman  wai»  not  satisfied  with  the  Bil- 
lings county  land  belonging  to  Elliott  that 
the  tract  in  Mercer  county  might  be  used 
for  the  purpose  of  an  exchange.  Sehoenfeld 
and  Brickman  went  to  Hebron,  North  Da- 
kota, and  at  that  place  Sehoenfeld  had  one 
Barker  take  Brickman  to  see  the  land  in 
Mercer  county,  at  a  distance  from  Hebron 
of  about  40  miles,  and  on  this  trip  Brick- 
man did  not  see  the  Billings  county  land 
owned  by  Elliott.  Sehoenfeld  and  Brickman 
were  on  the  train  together  on  their  return 
trip,  which  was  about  September  25th. 

On  the  return  a  written  contract  was 
made,  which  was  not  produced  by  either 
party  en  the  trial,  and  dated  September 
26th,  purporting  to  be  between  Elliott  and 
Brickman  fur  the  exchange  of  the  store 
property  at  Linden  for  the  farm  in  Mercer 
county.  There  is  a  dispute  between  the 
parties  as  to  whether  this  contract  was 
written  out  by  Sehoenfeld  at  Madison  on 
the  way  back,  or  at  the  Brickman  store  in 
Linden  one  or  two  days  after  such  return. 

On  October  Sth  the  parties  again  met, 
and  it  is  uncontradicted  that  a  further 
written  agreement  was  made  out  by  Sehoen- 
feld and  t«igiie(i  by  the  two,  arranging  for 
the  taking  of  an  invoice  of  the  stock  of 
goods  at  the  IJnden  store,  and  such  invoice 
was  taken,  and  tliere  is  no  dispute  as  to  the 
amount  therH.)f.  and  such  amount  was  the 
basis  for  the  Judgment  for  damages  entered 
by  the  court  upon  the  special  verdict. 

The  material  parts  of  the  special  verdict 
of  thirteen  tjueaitions  were:  That,  before 
the  transfer  was  made,  Elliott  told  Brick- 
man that  the  480  acres  of  land  Elliott 
owned  in  North  Dakota  were  worth  at  leaat 
^25  an  acre,  were  black  loam  soil,  and  free 
from  stone:  that  such  representations  in- 
duced Brickman  to  go  to  North  Dakota 
with  defendant  Sehoenfeld  to  look  at  said 
480  acrei^  with  a  view  of  entering  into  the 
trade;  that  Huch  representations  were  re- 
lied upon  and  were  the  inducement  to  Brick- 
man to  exchange  his  stock  of  goods  for  the 
480  acres  of  land  and  to  assume  the  pay- 
ment of  a  $3,000  mortgage  thereon;  that 
defendant  Sehoenfeld  did  not  make  state- 
ments concerning  the  character  of  the  land 
similar  to  tho»e  the  jury  found  that  Elliott 
madp;  that  Sehoenfeld  in  what  he  did  to 
promote  the  trade  of  the  480  acres  of  land 
for  Brickman 's  store  was  acting  as  an  agent 
of  P^Uiott  and  in  his  own  interest. 
L.R.A.1918C. 


i  By  the  tenth  question  of  the  special  ver- 
I  diet  the  jury  found  that  at  the  time  Brick- 
!  man  entered  into  the  contract  of  exchange 
he  was  mentally  deranged;  by  the  eleventh, 
that  when  Brickman  transferred  his  stock 
of  goods  he  was  not  of  sufficient  mental  abil- 
ity to  know  what  he  was  doing  and  the 
nature  of  the  act  done,  and  did  not  have 
ability  to  exercise  reasonable  judgment  iu 
regard  to  such  act.  (To  this  finding  defend- 
ants filed  no  exception  or  any  motion  to  set 
aside  the  same.)  By  the  twelfth  and  thir- 
teenth questions  they  found,  respectively, 
that  Elliott  and  Sehoenfeld  at  the  time  of 
the  trade  knew,  or  as  men  of  ordinary  in- 
telligence, observation,  and  prudence  should 
have  known,  that  at  the  time  the  trade  was 
negotiated  and  carried  out  Brickman  was 
mentally  deranged,  and  not  of  sufficient 
mental  ability  to  exercise  reasonable  judg- 
ment in  regard  to  such  trade. 

The  jury  also  found  that  the  representa- 
tions as  to  the  kind  of  soil  and  the  value 
of  the  land  were  not  true,  and  that  the  land 
was  w^orth  but  $15  an  acre,  and  that  tlie 
market  value  of  the  stock  of  goods  was  the 
invoice  price. 

After  motions  by  both  parties  the  court 
ordered  judgment  in  favor  of  the  plaintifT 
for  $5,691  and  costs  against  the  two  defend- 
ants, from  which  judgment  each  of  the  de- 
fendants appeals  to  this  court. 

Messrs.  JeflTri.s,  Monat,  Oestreich,  & 
Avery,  for  appellantR: 

On  the  findings  of  the  jury  and  the  undis- 
puted facts,  defendant  Sehoenfeld  is  en- 
titled to  judgment  in  his  favor. 

Brannock  v.  Bouldin,  26  N.  C.  (4  Ired. 
L.)  61;  Todd  v.  Bourkr.  27  La.  Ann,  385; 
Whitney  v.  Wyman,  101  U.  S.  392,  25  L.  ed. 
1050;  Worthington  v.  Cowles.  112  Mass. 
30;  Huston  v.  Tvler,  140  Mo.  252,  36  S.  W. 
654.  41  S.  W.  795;  Uuthold  v.  Fairchild, 
36  Minn.  99,  27  N.  W.  503,  28  N.  W.  218; 
McJjennan  v.  Minneapolis  &  N.  Elevator  Co. 
57  Minn.  317,  59  N.  VV.  6*28;  Larson  v.  E. 
A.  Straut  Co.  23  Pa.  Dist.  R.  310:  Riley  v. 
Bell,  120  Iowa,  618,  95  N.  W.  170;  HuBsey 
V.  Michael,  91  Kan.  542,  138  Pftc.  596: 
White  V.  Rutherford,  —  Tex.  Civ.  App.  — , 
148  S.  W.  598;  Hillis  T^ogging  Co.  v.  Mes- 
cher,  69  Wash.  454,  125  Pac.  768:  Mc- 
Lennan V.  Investment  Exch.  Co.  170  Mo. 
App.  389,  156  S.  W.  730. 

The  court  erred  in  admitting  the  tes\;i- 
mony  of  Harry  Brickman,  son  of  deceased, 
because  he  was  incompetent  to  testify  to  a 
transaction  with   deceased. 

Holcomb  V.  Holcomb,  95  N.  Y.  316:  Re 
Eysaman,  113  N.  Y.  62,  3  L.R.A.  599,  20 
N.  E.  613;  Re  McArthur,  36  N.  Y.  S.  R. 
292,  12  N.  Y.  Supp.  822;  Re  Goldthorp,  94 
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Iowa,  336,  58  Am.  St.  Rep.  400,  62  N.  W. 
845;  Re  Evans,  114  Iowa,  240,  86  N.  W. 
283;  Anderson  v.  Crannier,  11  W.  Va.  562; 
Ke  Valentine,  03  Wis.  45,  67  N.  W.  12; 
Brader  v.  Brader,  110  Wis.  423,  85  N.  W. 
tt81 ;  Jackman  y.  Inman,  134  Wis.  297,  114 
N.  W.  489,  137  Wis.  30,  22  LJl.A.(N.S.) 
559,  118  N.  W.  189;  Holway  v.  Sanborn, 
145  Wis.  151,  130  N.  W.  95;  Scliultz  v. 
CuH>ert«on,  125  Wis.  169,  103  N.  W.  234; 
Burnham  v.  Mitchell,  34  Wis.  117. 

The  court  erred  in  permitting  Dr.  W. 
F.  liorenz  to  testify  to  the  results  of  his 
professional  examination  of  Max  Brickman 
for  the  reason  that  the  witness  was  incom- 
petent under  §  4075  of  the  statutes. 

Re  Hunt,  122  Wis.  460,  100  N.  W.  874; 
Westover  v.  ^tna  L.  Ins.  Co.  99  N.  Y.  56, 
.12  Am.  Rep.  1,  1  N.  £.  104;  Massachusetts 
Mut.  L.  Ins.  Co.  ▼.  Michigan  Asylum,  178 
iUch.  193,  51  L.R.A.(N.S.)  22,  144  N.  W. 
538,  Ann.  Cas.  1915D,  146;  Meyer  v.  Su- 
preme Lodge,  K.  P.  178  N.  Y.  63,  64  L.R.A. 
839,  70  N.  E.  Ill;  Green  v.  Nebagamain, 
113  Wis.  508,  89  N.  W.  520. 

The  admission  of  the  hypothetical  testi- 
mony of  Drs.  Lorenz  and  Green  that  the 
defendants,  as  men  of  ordinary  intelligence 
and  prudence,  should  have  known  that  Max 
Brickman  was  incompetent  to  transact  busi- 
ness, was  error. 

Koblenachlag  v.  State,  23  Tex.  App.  264, 
4  S.  W.  888 ;  2  Jones,  Ev.  §  372. 

Messrs.  Hill  A  Spohn,  for  respondent: 

The  judgment  against  the  defendant 
Schoenfeld  in  this  action  is  sustained  by 
the  testimony  and  by  the  special  verdict  of 
the  jury. 

Burnham  v.  Mitchell,  34  Wis.  117;  Enc- 
king  V.  Sinunons,  28  Wis.  272;  Helbreg  v. 
Schumann,  150  111.  12,  41  Am.  St.  Rep.  339, 
37  X.  E.  99;  Sims  v.  McLure,  8  Rich.  Eq. 
286,  70  Am.  Dec.  196;  Crawford  v.  Scovell, 
04  Pa.  48,  39  Am.  Rep.  766;  1  Story,  Eq. 
Jur.  §  227. 

There  was  no  error  in  admitting  the  tes- 
timony  of   Harry   Brickman. 

Burnham  v.  Mitchell,  34  Wis.  117;  Page  v. 
Danaher,  43  Wis.  221 ;  WoUman  v.  Ruehle, 
104  Wis.  603,  80  N.  W.  919 ;  Brader  v.  Bra- 
der, 110  Wis.  423,  85  N.  W.  681 :  Morgan 
V.  Henry,  115  Wis.  27,  90  N.  W.  1012; 
Schultz  v.  Culbertson,  125  Wis.  169,  103 
N.  W.  234;  Boyd  v.  Gore,  143  Wis.  531,  128 
N.  W.  68,  21  Ann.  Cas.  1263;  Lawrence  v. 
Vilas,  20  Wis.  382;  Hanf  v.  Northwestern 
Maaonic  Aid  Asso.  76  Wis.  450,  45  N.  W. 
315;  Re  Valentine,  93  Wis.  45,  67  N.  W.  12; 
Anderson  v.  Laugen,  122  Wis.  57,  99  N.  W. 
437;  Klehr's  Will,  147  Wis.  653,  133  N.  W. 
1105;  Weifi^man  v.  WVissman,  156  Wis.  26, 
14o  N.  W.  230. 

Defendants  have  not  shown  that  the  rela- 
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tion  of  physician  and  patient  existed  and 
that  the  doctor  was  incompetent  to  testify. 

Re  Bruendl,  102  Wis.  45,  78  N.  W.  169; 
People  V.  Schuyler,  106  N.  Y.  298,  12  N.  E. 
783. 

Even  assuming  that  the  relation  of  physi- 
cian and  patient  existed  in  this  case,  we 
submit  that  the  proper  construction  of  the 
statute  is  that  the  personal  representatives 
of  the  deceased  may  waive  the  provision  of 
the  statute  and  put  on  testimony. 

Olson  V.  Court  of  Honor,  100  Minn.  117, 
8  L.R.A,(N.S.)  521,  117  Am.  St.  Rep.  676, 
110  N.  W.  374,  10  Ann.  Cas.  (522:  Jones,  Ev. 
§  761,  p.  572. 

Even  assuming  that  Dr.  Lorenz  was  in- 
competent to  give  testimony,  the  defendants 
are  not  the  proper  persons  to  object. 

Pierson  v.  People,  79  N.  Y.  424,  36  Am. 
Rep.  524;  Massachusetts  Miit.  L.  Ins.  Co.  v. 
Michigan  Asylum,  178  Mich.  193.  51  L.R.A: 
(N.S.)  22,  144  N.  W.  538,  Ann.  Cas.  1915D. 
146;  Hempton  v.  State,  111  Wis.  127,  86 
N.  W.  596,  12  Am.  Crim.  Rep.  657. 

No  error  was  committed  in  allowing  Dr. 
Lorenz  and  Dr.  Green  to  testify,  in  answer 
to  hypothetical  questions,  that  a  person  of 
ordinary  intelligence  and  prudence  should 
have  knorwn  that  the  deoeat^eti  wa^  insane. 

Maitland  v.  Gilbert  Paper  Co.  97  Wis. 
476,  65  Am.  St.  Rep.  137.  72  X.  W.  1124; 
Daly  V.  Milwaukee,  103  Wis.  588,  79  N.  W. 
752;  Jones,  Ev.  §  377,  p.  926;  Com.  v.  Rog- 
ers, 7  Met.  500,  41  Am.  Dec.  458. 

JEscliweiler,  J.,  delivered  the  opinion  of 
the  court: 

The  appellant  Schoenfeld  contends  that 
there  was  no  evidence  to  support  a  judg- 
ment against  him.  The  two  defendants  con- 
tend that  the  court  erred  in  admitting  evi- 
dence and  in  assessing  the  measure  of  dam* 
ages,  or  erred  in  refusing  to  grant  a  new 
trial. 

There  is  no  way  of  determining  from  the 
record  herein,  including  the  decision  of  tlie 
trial  court  in  passing  upon  the  motions 
made  after  verdict,  whether  the  judgment 
is  entered  against  the  defendants  on  the 
theory  that  the  plaintijT  was  entitled  to  re- 
cover on  the  ground  of  faUe  representations, 
which  may  be  considered  as  one  cause  of 
action,  or  because  the  stock  of  goods  was 
obtained  from  Brickman  by  the  defendants 
at  a  time  when  Brickman  was  menti^lly  in- 
competent to  transact  the  business,  and 
when  such  condition  was  known  or  ought  to 
have  been  known  by  the  defendants  and 
they  took  advantage  of  such  condition, 
which  may  be  considered  as  a  second  cause 
of  action.  It  would  appear  frem  the  re- 
spondent's brief  on  appeal  thai   he  appar- 
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^ntly  relies  in  support  of  this  judgment  on 
t,he  theory  of  such  second  cause  of  action. 
Upon  the  face  of  the  verdict  as  it  stands 
a  judgment  could  be  properly  entered 
against  the  defendant  Elliott  on  the  ground 
that  by  reason  of  his  false  representations 
as  to  the  character  and  the  value  of  the 
land  conveyed  to  Brickman  the  latter  was 
induced,  and  to  his  damage,  to  transfer  his 
stock  of  goods  to  Elliott.  The  jury,  how- 
ever, have  expressly  acquitted  the  defendant 
8choenfeld  of  making  representations  simi- 
lar to  those  which  they  find  the  defendant 
Elliott  made  concerning  the  land.  This 
would  necessarily  prevent  entering  a  judg- 
ment against  the  defendant  Schoenfeld  on 
the  ground  of  any  false  representations  in- 
ducing the  contract,  unless  such  a  judgment 
could  be  supported  by  the  finding  that  what 
Schoenfeld  did  in  inducing  the  trade  by 
Brickman  was  done  in  his  own  interest  and 
as  agent  for  Elliott.  There  is  no  finding, 
however,  and  no  expression  by  the  trial 
court  to  the  effect,  that  he  found  that 
Schoenfeld  knew  that  Elliott  had  made  any 
representations  to  Brickman  concerning  this 
land,  and  manifestly,  unless  he  did  know 
that  fraud  had  been  practised  by  Elliott  in 
representing  this  land  to  Brickman,  the 
mere  fact  that  he  acted  as  agent  in  such 
transfer  would  not  be  sufficient  to  make  him 
liable  with  Elliott  on  the  ground  of  false 
representations.  There  is  testimony  to  the 
effect — by  members  of  Brickman's  family — 
that  Schoenfeld  was  present  at  one  or  more 
interviews  between  Brickman  and  Elliott 
I>efore  the  dav  on  which  the  contract  to 
make  an  inventory  of  the  goods  was  made 
on  October  8th,  and  that  on  one  or  more  of 
such  iprior  visits  Schoenfeld  also  made  sim- 
ilar representations  as  to  the  value  and  na- 
ture of  the  480-acre  tract.  But  both  Schoen- 
feld and  Elliott  deny  that  Schoenfeld  was 
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present  prior  to  October  8th  at  any  inter- 
view between  Elliott  and  Brickman  at  Lin- 
den, where  the  members  of  the  family  claim 
such  representations  were  made  by  Schoen- 
feld. The  jury  have  expressly  found  in  their 
answer  to  the  fourth  question  that  the  tes- 
timony of  the  defendants  was  true  as  to 
there  being  no  representations  made  by 
Schoenfeld.  This,  therefore,  fairly  con- 
strued, should  be  held  a  determination  in 
defendant  Schoenfeld's  favor  of  the  question 
as  to  whether  Schoenfeld  was  present  at 
those  prior  meetings  and  therefore  charge- 
able with  knowing  of  Elliott's  representa- 
tions, because  such  actual  presence  there 
before  October  8th  is  necessarily  involved, 
as  the  testimony  stands  herein,  in  the  de- 
termination of  that  fourth  question  of  the 
verdict.  There  is  no  other  view  of  the 
evidence  in  the  record  which  would  support 
a  finding,  or  warrant  this  court  in  assura- 


ing  under  §  2858m  a  finding,  that  Schoen- 
feld knew,  or  ought  to  have  known,  that 
Brickman  was  induced  to  make  this  trade 
by  virtue  of  any  false  representationa.made 
by  Elliott  concerning  the  land,  and  conse- 
quently there  is  no  support  for  upholding 
the  judgment  against  Schoenfeld  on  the 
basis  that  he  is  liable  as  for  false  repre- 
sentationfik 

If,  however,  defendants  knew,  or  ought 
to  have  known,  that  at  the  time  of  the 
exchange  by  which  Elliott  got  the  stock  of 
goods,  in  October,  1910,  from  Max  Brick- 
man, that  Brickman  was -so  mentally  de- 
ranged as  to  be  incompetent  to  transact 
such  business,  they  could  nevertheless  be 
held  to  have  participated  in  a  fraud  upon 
him  by  taking  advantage  of  that  condition, 
and  for  that  they  could  be  required  to  re- 
spond in  damages.  Encking  v.  Simmons. 
28  Wis.  272;  Halley  v.  Troester,  72  Mo.  73: 
Creekmore  v.  Baxter,  121  N.  0.  81,  27  S.  E. 
994;  Crawford  v.  Sooveli,  94  Pa.  48,  30 
Am.  Rep.  766;  12  R,  C.  L.  p.  685;  22  Cyc. 
1205. 

If  there  was  no  material  error  committed 
on  the  trial  amounting  to  substantial  p  <jju- 
dice  to  the  rights  of  tiie  defendants  in  the 
admission  or  rejection  of  testimony,  it 
would  be  our  duty  to  sustain  this  judgment 
on  what  might  be  considered  this  second 
cause  of  action  for  such  fraud  perpetrated 
by  defendants  in  so  taking  advantage  of 
Brickman's  incompetency  to  their  benefit  or 
his  harm.  The  defendants,  however,  now 
insist  on  three  grounds,  each  claimed  to  be 
a  substantial  prejudicial  error  occurring  on 
the  trial:  First,  the  admission  by  the  court 
of  the  testimony  of  the  widow  and  children 
of  Max  Brickman  as  to  his  conduct  and 
appearance,  indicating  mental  incompetency 
and  derangement  at  and  prior  to  the  time 
of  the  exchange  of  property ;  and  second,  the 
admission,  over  objection,  of  the  testimony 
of  Dr.  Lorenz  of  the  State  Hospital  for  the 
Insane  at  Mendota,  to  which  institution 
Brickman  was  committed  November  17th 
following  the  exchange  of  property;  and 
thirdly,  as  to  a  hypothetical  question  pro- 
pounded to  and  permitted  to  be  answered  by 
Dr.  LoreuK  and  Dr.  Green  as  medical  ex- 
perts as  to  whether,  under  the  facts  stated 
in  such  question,  purporting  to  relate  to  the 
condition  of  Brickman,  a  person  of  average 
intelligence  and  prudence  situated  towards 
him  as  were  Elliott  and  Schoenfeld  should 
have  known  that  Brickman  was  not  in  a 
mental  condition  to  understand  business  or 
business  dealings. 

On  the  first  question  thus  raised,  we  are 

satisfied  that  the  ruling  of  the  trial  court 

j  in  admitting  the  evidence  of  the  members 

j  of  the  family  of  the  deceased  was  proper 

and    cannot    be   disturbed.  They   were    per- 
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mitted  to  testify  as  to  what  they  saw  in  the 
conduct  of  Brickmsn  prior  to  this  exchange, 
and  from  such  conduct  the  inference  might 
wdl  have  been  drawn  that  he  was  deranged. 
Such  testimony  did  not  either  call  for  trans- 

m 

actions  between  such  witnesses  and  the  de- 
ceased which  could  be  Excluded  under 
I  4069,  nor  did  they  call  for  testimony  that 
yiolated  the  provisions  of  §  4072,  which 
prevents  either  husband  or  wife  disclosing 
confidential  communications. 

The  matters  of  observation  thus  called  for 
were  substantially  all  of  such  a  nature  as 
were  wholly  unparticipated  in  and  uninflu- 
enced by  them,  and  were  not,  as  to  the  wife, 
anything  in  the  nature  of  a  confidential 
communication,  and  such  evidence  was  prop- 
erly admitted  under  the  rule  in  Schultz  t. 
Cuibertson,  123  Wis.  169,  172,  103  N.  W. 
234;  Burnham  v.  Mitchell,  34  Wis.  117,  133. 

It  should  be  noted,  however,  that  such 
testimony,  although  admissible  as  to  the 
question  of  Max  Brickman's  mental  compe- 
tency, would  not  necessarily  be  admissible 
on  the  question  whether  defendants  knew  or 
ought  to  have  known  of  any  incompetent 
condition  that  might  be  found  to  exist,  with- 
out proof  that  the  facts  so  testified  to  were 
either  known  to  defendants  or  were  of  such 
a  nature  that  they  must  have  been  known 
to  them. 

The  second  question,  as  to  whether  Dr. 
Lorenz,  the  examining  physician  of  the  male 
patients  who  were  committed  to  the  State 
Hospital  for  the  Insane  at  Mendota,  might 
properly  be  permitted  to  testify  as  to  re- 
sults of  his  personal  examination  of  Max 
Brickman  at  the  time  of  his  commitment, 
involves  the  consideration  of  §  4075,  Wis. 
Stat.,  which  reads  as  follows:  "No  person 
duly  authorized  to  practise  physic  or  sur- 
gery shall  be  permitted  to  disclose  any  in- 
formation which  he  may  have  acquired  in 
attending  any  patient  in  a  professional 
character,  and  which  information  was  neces- 
sary to  enable  him  to  prescribe  for  such 
patient  as  a  physician  or  to  do  any  act  for 
him  as  a  surgeon;  but  as  a  witness  in  his 
own  behalf,  he  may  disclose  such  informa- 
tion in  any  civil  action  brought  by  such 
patient  or  his  legal  representatives  to  re- 
cover damages  for  malpractice  in  such  pro- 
fessional attendance,  and  also  in  any  crim- 
inal prosecution  for  such  malpractice,  when- 
ever such  patient  or  his  legal  representa- 
tives shall  have  first  given  evidence  relating 
to  such  information." 

The  langitage  is  broad  and  absolute'. 
Such  a  statute  has  been  declared  to  be  for 
the  benefit  of  the  patient,  that  matters 
learned  in  the  confidential  and  sacred  rela- 
tionship that  exists  between  patient  and 
physician  shall  not  be  revealed  to  any  third 
person  except  with  the  express  consent  or 
L.R.A.1918C. 


waiver  of  the  patient  himself.  It  is  to  pro- 
tect him,  or  his  memory,  from  possible 
shame  and  disgrace.  Boyle  v.  Northwest- 
em  Mut.  Relief  Asso.  95  Wis.  312,  822,  70 
N.  W.  351;  Re  Hunt,  122  Wis.  460^67,  100 
K  W,  874;  Davis  v.  Supreme  Lodge,  K.  H. 
166  N.  Y.  159,  183,  58  N.  E.  891. 

It  is  essential,  nevertheless,  that  the  ex- 
amination and  information  declared  to  be 
protected  from  disclosure  shall  be  obtained 
in  order  that  the  physician  may  treat,  cure, 
or  alleviate  the  condition  of  the  patient. 
And  where  the  examination  is  solely  for  the 
purpose  of  determining  the  question  of  an 
individual's  mental  competency  with  a  view 
to  an  application  for  her  release  from  guar- 
dianship, and  where  it  is  beyond  question 
not  for  the  purpose  of  curing  or  helping  her, 
the  ban  of  the  statute  does  not  exist.  Re 
Bruendl,  102  Wis.  48,  78  N.  W.  169,  so 
much  relied  upon  in  this  case  by  plaintiff. 
Where  the  physician  was  permitted  to  tes- 
tify as  to  the  result  of  his  examination 
when  it  was  solely  for  the  purpose  of  deter- 
mining whether  or  not  such  person  had  a 
venereal  disease,  in  order  to  permit  testi- 
mony in  respect  to  that  to  be  given  in  a 
criminal  case  iu  which  the  person  so  exam- 
ined was  claimed  to  have  been  assaulted  by 
the  defendant,  and  where  clearly  the  exam- 
ination was  not  for  the  purpose  of  prescrib- 
ing, it  was  properly  received.  James  v. 
State,  124  Wis.  130,  102  N.  W.  320. 

Under  the  Code  of  the  state  of  New  York, 
§  834,  which  is  substantially  the  same  as 
our  §  4075,  except  that  the  word  "allowed" 
is  used  instead  of  the  word  "permitted,"  a 
physician  who  attended  a  person  who  had 
taken  poison,  although  not  called  for  by 
such  person,  and  indeed  ordered  away  by 
the  patient,  who  refused  his  services,  yet 
in  fact  did  nevertheless  attend  and  treat  the 
patient,  and  learned  of  the  fact  of  the  taking 
of  the  poison,  was  not  allowed  to  testify. 
Meyer  v.  Supreme  Lodge,  K.  P.  178  N.  Y. 
63,  64  L.R.A.  839,  70  N.  E.  111. 

By  §  561q,  Wis.  Stat.,  the  duties  of  su- 
perintendent of  such  a  hospital  for  the  in- 
sane are  specified,  and  among  the  duties 
prescribed  it  is  provided  that  such  superin- 
tendent shall  be  responsible  for  the  care, 
health,  and  treatment  of  the  inmates;  shall 
cause  to  be  kept  a  daily  record  of  each  in- 
mate, and  report  monthly  to  the  State 
Board  of  Control  the  name  of  each  patient 
during  the  preceding  month,  with  a  brief 
statement  of  his  or  her  mental  and  physical 
condition  and  form  of  insanity.  Dr.  Lorena, 
the  one  examined,  although  not  the  super- 
intendent, was  in  charge  of  the  male  pa- 
tients of  the  institution,  and  all  examina- 
tions of  such  piitients  were  made  by  him, 
and  a  report  was  made  by  him,  or  under  his 
direction,  of  such  examination.     Over  ob- 
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jeciion  he  was  permitted  to  disclose  that 
from  the  physical  examination  and  the  test 
made  of  the  spinal  fluid  of  Brickman  he 
ascertained  that  Brickman  waa  suffering 
from  a  disease  of  the  brain  induced  by  a 
serious  affliction,  and  that  must  have  been 
of  ten  to  twelve  years'  standing;  that  from 
the  nature  of  such  disease  and  the  condition 
he  then  found  him  in  Brickman  must  have 
been  deranged  and  incompetent  to  transact 
business  affairs  for  a  year  at  least  prior  to 
the  transaction  in  question. 

We  see  no  reason  why  §  4075  does  not 
squarely  meet  this  situation  and  exclude 
the  testimony  of  one  situated  as  was  Dr. 
Lorenz  and  prohibit  him  from  giving  such 
information  as  he  did,  being  the  result  of 
his  examination,  just  as  well  as  though  he 
had  been  called  in  as  a  private  physician  to 
treat  Brickman.  It  was,  as  he  said  on  his 
examination,  part  of  his  duty  to  classify  the 
inmates,  study  their  insanity,  the  cause  of 
it,  and  their  condition,  to  determine  wheth- 
er they  are  treatable  and  recoverable  and 
what  kind  of  treatment  they  are  to  re- 
ceive, if  any.  Even  were  there  no  such 
testimony  here,  it  is  manifest  that  the  com- 
mitment of  individuals  to  such  institution 
is  for  the  purpose  of  treatment  and  care, 
and  the  present  high  standard  of  such  in- 
stitutions could  not  be  upheld  and  main- 
tained if  the  sole  purpose  and  object  of 
them  was  to  merely  detain  such  patients, 
and  not  give  them  care  and  treatment  tend- 
ing to  alleviate,  if  possible,  their  unfortu- 
nate condition.  Almost  this  precise  ques- 
tion has  been  passed  upon  by  this  court  in 
the  case  of  Mehegan  v.  Faber,  168  Wis.  645, 
149  N.  W^  397,  where  the  records  kept  by 
the  superintendent  of  the  Wisconsin  Tuber- 
culosis Sanitarium  were  held  to  be  properly 
excluded  under  this  §  4075,  Stat.  The  same 
rule  is  recognized  in  Massachusetts  Mut.  L. 
Ins.  Co.  V.  Michigan  Asylum,  178  Mich.  193, 
51  L.R.A.(N.S.)  22,  144  N.  W.  538,  Ann. 
Cas.  1915D,  148;  Smart  v.  Kansas  City,  208 
Mo.  162,  14  L.R.A.(N.S.)  565,  123  Am.  St. 
Rep.  415,  105  S.  W.  709,  13  Ann.  Cas.  932; 
Jones,  Ev.  §§  759,  760a. 

We  therefore  hold  that  the  public  official 
who  as  a  physician  or  surgeon  learns  in  that 
capacity  information  concerning  a  patient 
committed  to  his  care,  or  to  him  for  exam- 
ination  in  order  that  such  physician  or  sur- 
geon may  be  able  to  determine  what  treat- 
ment, if  any,  should  be  had,  or  whether  any 
treatment  is  possible  tending  to  cure,  bene- 
fit, or  alleviate  that  patient,  shall  not  be 
permitted  to  give  such  information  to  any- 
one unless  by  consent  of  the  patient. 
*  That  a  public  record  is  required  to  be 
kept  by  such  physician  or  institution  does 
not  affect  the  rule.  A  legislative  provision 
for  the  filing  of  certain  documents  as  public 
L.R.A.1918C. 


reports  by  physicians  is  not  a  legislative 
declaration  that  the  secrecy  of  §  4075  aa  to 
physicians  has  been  relaxed.  Cohodes  v. 
Menominee  L  M.  Light  &  Traction  Co.  149 
Wis,  313,  135  N.  W.  879. 

We  are  urged  that  the  rule  in  the  case 
of  Olson  V.  Court  of  Honor,  100  Minn.  117, 
8  L.R.A.(N.S.)  521,  117  Am.  St,  Rep.  676, 
110  N.  W.  374,  10  Ann.  Cas.  622,  to  the 
effect  that  the  privilege  of  such  a  statute 
may  be  waived  by  the  representatives  of  the 
deceased  patient,  as  well  as  by  the  patient 
himself,  should  be  now  adopted  instead  of 
the  one  so  long  held  by  this  court,  viz., 
that  such  a  provision  can  be  waived  by  the 
patient  only,  and  not  by  anybody  after  his 
death.  Re  Hunt,  122  Wis.  460^466.  100 
X.  W.  874;  Green  v.  Nebagamain»  113  Wis. 
508,  89  N.  W.  520.  But  a  rule  ao  long  es- 
tablished is  more  properly  a  subject  of  leg- 
islative, and  not  judicial,  modification. 

That  such  evidence  so  improperly  re- 
ceived was  vitally  material  and  important 
in  this  case  is  very  manifest.  It  necessarily 
must  have  had  important  weight  and  bear- 
ing with  the  jury  in  determining  the  ques- 
tions herein,  not  only  as  to  the  nature  and 
extent  of  Max  Brickman's  mental  incom- 
petency and  whether  or  not,  if  such  existed, 
it  should  have  been  detected  by  defendants, 
but  also  the  question  as  to  whether  Brick- 
man relied  upon  any  representations  that 
might  be  found  to  have  been  made,  and  so, 
therefore,  it  must  be  hold  to  have  been  a 
prejudicial  error  as  against  both  defendants 
as  to  either  of  the  two  theories  upon  which 
a  cause  of  action  may  be  predicated. 

The  great  weight  that  was  given  to  thia 
testimony  can  also  be  seen  from  the  state- 
ment made  by  the  trial  court  in  his  rulings 
on  the  motions  after  verdict,  to  the  effect 
that,  even  if  the  testimony  of  members  of 
the  family  as  to  the  condition  of  Max 
Brickman  were  disregarded,  it  was  to  the 
court  beyond  dispute,  from  the  testimony 
of  Dr.  Lorenz,  that  Brickman  waa  the  vic- 
tim of  such  brain  disease,  the  result  of  the 
trouble  with  which  he  had  been  afflicted  for 
several  years,  and  was  therefore  not  of  suffi- 
cient mental   capacity  to  make  the  trade. 

The  plaintiff  offered  in  evidence, — and  it 
was  received  by  consent  of  counsel  for  de- 
fendants,— the  proceedings  at  the  commit- 
ment of  Brickman  to  the  hospital  in  the  coun- 
ty court  on  November  17  following  the 
exchange  of  October  11,  1910.  Altliough  this 
was  the  nature  of  the  testimonv  of  the  con- 
dition  existing  at  a  period  subsequent  to  the 
one  material  to  the  issues,  yet  ft  was  before 
the  jury,  and  it  appeared  that  the  informa- 
tion which  the  physicians  in  that  examina- 
tion received  was  obtained  by  them  from 
Mrs.  Brickman,  and  it  appears  therefrom 
that  the  symptoms  of  the  disease  were  first 


CAS60N  V.  8CHO£a«FELD. 


160 


manifest  within  two  or  tikree  weeks  prior 
to  November  17th,  bringing  it  subsequent 
to  the  time  of  the  transfer ;  that  such  was 
the  first  attack;  that  the  cause  of  the  at- 
tack was  from  his  thinking  he  was  defraud- 
ed in  the  sale  of  the  store ;  that  his  physi- 
cs} condition  was  good;  that  he  had  not 
manifested  anything  peculiar  in  temper, 
habits,  or  disposition,  or  pursuits,  before 
the  accession  of  the  disease,  and,  so  far  as 
the  physicians  can  learn,  had  never  had  any 
sign  of  serious  disease.  It  should  be  noticed 
also  from  the  records  that  it  appears  that 
no  suggestion  of  the  condition  of  brain  dis- 
ease or  serious  afiEHction  was  made  from  any 
of  the  other  witnesses  until  Dr.  Lorenz's 
testimony  had  been  admitted. 

Furthermore,  the  recital  of  such  facts  so 
testified  to  by  Dr.  Lorenz  wtLs  embodied  in 
both  of  the  hypothetical  questions  put  to 
him  and  to  Dr.  Green  as  to  whether  or  not 
in  their  judgment  such  person  was  incompe- 
tent, and  so  incompetent  that  third  persons 
should  have  recognized  that  fact. 

In  view  of  the  sharp  conflict  of  evidence 
on  the  essential  questions  in  the  case,  we  are 
constrained  to  hold  that  the  admission  of 
the  testimony  of  Dr.  Lorenz  as  to  the  result 
of  his  examination  of  Max  Brickman  was 
duch  an  error  that  it  worked  a  substantial 
prejudice  to  the  defendants,   and   that  it 
must  result  in  a  reversal  of  the  judgment. 
On  the  third  point  urged;  viz.,  error  in 
allowing  the  other  hypothetical  question  put 
to  Dr.  Lorenz  and  Dr,  Green,  asking,  in 
elfpct,  whether  in  their  judgment  persons 
of  ordinary  intelligence  and  prudence  should 
have   known,    situated    as    the   defendants 
were  towards  Brickman,  that  Brickman  had 
not  sufficient  mental  ability  to  know  what 
he  was  doing  and  the  nature  and  quality  of 
the  act  and  the  consequences  thereof,  the 
Answer  in  each  instance  being  that  the  wit- 
ness thought  defendants  should  have  known, 
— this  is  no  more  and  no  less  than  asking 
tlie  witness  whether  any  person  should  have 
known    from    the    acts   and    conditions   of 
Brickman  as  recited  in  the  question  that  he 
was  incompetent  to  transact  business.    This 
is  not  such  a  form  of  question  as  calls  for 
expert  testimony;   for  it  is  permitting  the 
witness  to  do  just  what  the  jury  is  expected 
and  required  to  do,  and  is  not  properly  a 
question  for  what  is  generally  called  expert 
testimony. 

If  a  person  of  ordinary  intelligence  and 
prudence  could  have  detected  from  the  con- 
dition of  Brickman  his  mental  incompe- 
tency, then  it  was  not  a  situation  that  re- 
quired expert  knowledge  to  inform  the  jury; 
for  what  the  average  man  can  detect  for 
himself  is  clearly  within  the  province  of  the 
jurj*.  As  it  was  held  iu  Knoll  v.  State,  55 
Wis.  249.  42  Am.  Rep.  704,  32  X.  W.  369, 
L.R.A.19i8C. 


it  was  Erroneous  to  admit  the  testimony  of 
an  expert  testifying  as  to  a  comparison  by 
him  made,  which  he  said  any  person  could 
have  made  as  well  as  himself.  Tlie  same 
doctrine  is  recognized  as  correct  in  Lomoe  v. 
Superior  Water,  Light,  &  P.  Co.  147  Wis.  6, 
11,  132  N.  W.  623;  and  in  Mellor  v.  Utica, 
48  Wis.  457,  4  N.  W.  656;  Koblenschlag  v. 
State,  23  Tex.  App.  264,  4  S.  W.  888. 

It  was  from  the  very  form  of  the  question 
not  a  matter  which  partakes  of  the  nature 
of  a  science,  so  as  to  require  any  course  of 
previous  habit  or  study  in  order  to  permit 
one  to  be  better  fitted  to  answer  the  ques- 
tion than  the  ordinary  individual  is.  What 
impression  a  given  state  of  facts  would  have 
upon  the  ordinary  individual  can  be  as  well 
told  by  the  jurors  themselves  as  by  any 
individual  in  the  witness  box,  and  such  a 
question  therefore  was  not  the  subject  of 
expert  testimony.  State  v.  Brooks,  —  Iowa, 
— ,  165  N.  W.  194;  Dougherty  v.  Milliken, 
163  N.  Y.  627,  79  Am.  St.  Rep.  608,  67 
N.  E.  757;  IXiggins  v.  Dewey,  107  Mass.  494, 
9  Am.  Rep.  63;  Wight  Plreproofing  Co.  v. 
Poczekai,  130  111.  139,  22  N.  E.  543;  17  Qyc. 
45. 

The  objection,  therefore,  to  this  form  of 
question  should  have  been  sustained.'  If 
the  other  evidence  before  the  jury  had  been 
properly  received,  we  would  not  have  felt 
inclined  to  reverse  the  case  on  this  error 
alone. 

The  defendants  also  raise  the  question  as 
to  the  measure  of  damages  as  found  by  the 
jury  in  the  first  question  of  the  special  ver- 
dict; but  we  are  satisfied  that  there  is  evi- 
dence to  support  such  finding,  and  it  ought 
not  be  disturbed. 

Hie  judgment  of  the  Circuit  Court  is  re- 
i^rsed,  and  a  new  trial  ordered* 
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MAGLOIRE  LOUVIERE 
v. 

SOUTHWESTERN  TRACTION  &  POWER 
COMPANY,  Appt. 

(—  La.  — ,  77  So.  293.) 

Carrier  «  standing^  on  platform. 

It  is  contributory  negligence  for  a  pas- 
senger on  a  fast-moving  suburban  train, 
while  being  operated  outside  of  a  municipal- 
ity, to  stand  on  the  platform,  particularly 
after  being  warned  not  to  do  so;  and  he 
cannot  recover  damages  for  injuries  result - 

Headnote  by  Sommervillb,  J. 


Note. —  For  riding  on  platform  of  rail- 
road car  as  negligence,  see  notes  to  Norvell 
V.  Kanawha  &  M.  R.  Co.  29  L.R.A.(N.S.) 


170 


LOUISIANA  SUPREME  COURT. 


ing  to  him  from  such  negligence,  although 
there  is  mutual  negligence  on  the  part  of 
the  employees  of  the  car  company. 
For  other  caaeSf  see  Carriers,  //.  g,  2,  6,  in 
Dig.  1-S2  y,  8. 

(O'Niell  and  Leche,  J  J.,  dissent.) 

(November  26,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Judicial  District  Court  for  the 
Parish  of  Iberia  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  defendant's  negligence.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Foster,  Milling,  Saal,  &  Mill- 
ing, for  appellant: 

There  was  no  negligence  on  the  part  of 
defendant. 

6  Cyc.  628;  4  Elliott,  Railroads,  2d  ed. 
§  1685,  p.  393;  2  Hutchinson,  Carr.  3d  ed. 
§  903,  p.  1010;  Clerc  v.  Morgan's  L.  &  T.  R. 
&  S.  S.  Co.  107  La.  376,  90  Am.  St.  Rep. 
819,  31  So.  886;  Black  v.  Carrollton  R.  Co. 
10  La.  Ann.  33,  63  Am.  Dec.  586 ;  Hanson  v. 
Mansfield  R.  &  Transp.  Co.  38  La.  Ann.  Ill, 
58  Am.  Rep.  162;  Stokes  v.  Saltonstall, 
13  Pet.  181,  10  L.  ed.  115,  7  Am.  Neg.  Cas. 
297;  3  Elliott,  Railroads,  §  1686;  Hanrahan 
V.  Brooklyn  Elev.  R.  Co.  17  App.  Div.  588, 
45  N.  Y.  Supp.  474,  3  Am.  Neg.  Rep.  581. 

If  Louviere's  negligence  contributed  to 
the  injury,  so  that  without  his  concurring 
fault  it  would  not  have  happened,  he  cannot 
recover  for  the  injury. 

Sibley  v.  New  Orleans  City  &  L.  R.  Co. 
49  La.  Ann.  589,  21  So.  850,  2  Am.  Neg.  Rep. 
558;  White  v.  Vicksburg,  S.  &  P.  R.  Co.  42 
La.  Ann.  990,  8  So.  476;  Woods  v.  Jones, 
34  La.  Ann.  1086. 

The  fact  that  plaintiff  stood  on  the  rear 
platform  when  there  was  room  inside  of 
the  car  was  negligence  which  bars  recovery. 

Sibley  v.  New  Orleans  City  &  L.  R.  Co. 
and  Woods  v.  Jones,  supra;  Bemiss  v.  New 
Orleans  City  &  L.  R.  Co.  47  La.  Ann.  1671, 
18  So.  711;  Oliver  v.  Louisville  &  N.  R.  Co. 
43  La.  Ann.  804,  9  So.  431,  3  Am.  Neg.  Cas. 
666;  Blackstone  Mfg.  Co.  v.  Blackstone,  200 
Mass.  82,  38  L.R.A.(N.S.)  765,  85  N.  E. 
880;  Worthington  v.  Central  Vermont  R. 
Co.  64  Vt.  107,  16  L.R.A.  326,  23  Atl.  690, 
10  Am.  Neg.  Cas.  331;  Fisher  v.  West  Vir- 
ginia &  P.  R.  Co.  42  W.  Va.  183,  33  IaR.A. 
69,  24  S.  E.  670,  10  Am.  Neg.  Cas.  459; 
Baltimore  &  P.  R.  Co.  y.  Jones,  95  U.  S. 


443»  24  L.  ed.  507;  Harbison  ▼.  Metropoli- 
tan R.  Co.  9  App.  D.  C.  60,  9  Am.  Neg.  Cas. 
172. 

One  cannot  excuse  himself  by  saying  that 
he  did  not  think  he  was  in  danger,  nor  can 
he  be  excused  because  some  act  of  defendant 
of  which  he  was  ignorant  made  the  danger 
greater  than  he  supposed  it  to  be. 

Erie  R.  Co.  v.  Kane,  56  C.  C.  A.  129,  118 
Fed.  223 ;  Gilbert  v.  Burlington,  C.  R.  &  N. 
R.  Co.  63  C.  C.  A.  27,  128  Fed.  629. 

Plaintiff's  contributory  negligence  was  the 
proximate  cause  of  the  injury. 

Chattanooga  Light  k  P.  Co.  y.  Hodges, 
109  Tenn.  331,  60  L.R.A.  459,  97  Am.  St. 
Rep.  844,  70  S.  W.  616. 

Messrs.  Louis  P.  Bryant  and  !/•  P. 
Bryant,  Jr.,  for  appellee: 

In  an  action  for  damages  by  a  passenger 
i^ainst  a  common  carrier  the  burden  of 
proof  is  upon  the  carrier  to  show  why  the 
contract  of  safe  carriage  was  not  ful- 
filled. 

Le  Blano  v.  Sweet,  107  La.  355,  90  Am. 
St.  Rep.  303,  31  So,  766;  Reenw  v.  New 
Orleans  G.  N.  R.  Co.  126  La.  511,  52  So. 
681;  Spurlock  v.  Shreveport  Traction  Co. 
118  La.  4,  42  So.  576;  Patton  v.  Pickles,  50 
La.  Ann.  865,  24  So.  290. 

It  avails  the  defendant  company  nothing 
to  show  that  the  collision  was  due  to  a 
slippery  condition  of  its  tracks,  as  it  was 
its  duty  to  know  and  guard  against  such  a 
condition. 

Indiana  Union  Traction  Co.  y.  Ohne,  45 
Ind.  App.  632,  89  N.  E.  507;  Chicago  City 
R.  Co.  V.  Casey,  139  111.  App.  655,  affirmed 
in  237  111.  140,  86  N.  E.  606;  Fuhry  v.  Chi 
cago  City  R.  Co.  144  111.  App.  521. 

Louviere's  presence  upon  the  platform 
will  not  bar  recovery,  as  this  fact  did  not 
constitute  the  proximate  cause  of  the  col- 
lision as  the  result  of  which  his  injuries 
were  sustained. 

Jackson  v.  Natchez  &  W.  R.  Co.  114  La. 
981,  108  Am.  St,  Rep.  366,  38  So.  701;  Mc- 
Mahon  v.  New  Orleans  R,  &  Light  Co.  127 
La.  544,  32  L.R.A.(N.S.)  346,  53  So.  857; 
Landix  v.  New  Orleans  R,  &  Light  Co.  140 
La.  529,  73  So.  668, 

In  view  of  the  defendant  company  con- 
ductor's knowledge  of  Louviere's  presence  on 
the  platform,  if  this  position  was  a  dan- 
gerous one  it  was  the  said  conductor's  im- 
perative duty  to  remove  Louviere  from  such 
position. 

Jackson  v.  Natchez  &  W.  R.  Co.  supra. 


326,  and  Rose  v.  Northern  P.  R.  Co.  L.R.A. 
1915B,  166;  and  for  riding  on  platform  or 
nmning  board  of  street  car  as  negligence, 
see  notes  to  Harding  v.  Philadelphia  Rapid 
Transit  Co.  10  L.R.A.(N.S.)  352;  Capital 
L.R.A.1918C. 


Traction    Co.    v.    Brown,    12    L.R.A.(N.S.) 
831;  Lobner  v.  Metropolitan  Street  R.  Co. 
21  L.R.A.(X.S.)  972;  and  Capital  Trust  Co. 
V.  Central  Kentucky  Traction  Co.  49  L.R.A. 
(N.S.)   135. 
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SommenrlUe,  J.,  delivered  the  opinion 
of  the  court : 

Plaintiff  sued  defendant  lor  $10,000  dam- 
ages for  and  on  behalf  of  his  minor  eon, 
August  liouviere,  for  personal  injuries  suf- 
fered by  the  latter  while  traveling  aa  a 
passenger  on  one  of  defendant's  electric 
cars»  which  was  being  operated  over  a 
liuburban  track  running  between  New  Iberia 
and  Jeanerette. 

Plaintiff  also  sued  for  $5,000  damages  aa 
his  own  behalf,  for  the  mental  anguish  suf- 
fered by  him  because  of  said  accident;  but 
he  appears  to  have  abandoned  the  claim. 

There  was  a  verdict  for  $1,200  in  favor 
(if  plaintiff  and  against  defendant,  and  a 
judgment  for  that  amount  in  favor  of  plain- 
tiff for  the  use  and  benefit  of  bis  minor 
bon. 

Defendant  appeals;  and  plaintiff  asks  for 
an  amendment  of  the  judgment  by  increas- 
ing it  to  $10,000,  for  the  benefit  and  use  of 
his  minor  son. 

Plaintiff  alleges,  and  defendant  admits, 
that  August  Louviere,  the  minor  son  of 
plaintiff,  was  a  passenger  standing  on  the 
rear  platform  of  one  of  defendant's  cars, 
and  that  another  car  following  ran  into  the 
rear  of  the  forward  car  in  such  manner 
that  the  forward  platform  of  the  rear  car 
overlapped  the  platform  on  which  Louviere 
was  standing,  and  that  a  leg  of  Louviere 
was  caught  and  crushed  between  the  two 
platforms. 

Plaintiff  alleges  negligence  on  the  part  of 
defendant  compajiy  in  not  having  properly 
manned  and  equipped  the  rear  car  which 
(collided  with  the  forward  car,  and  in  negli- 
gently operating  it. 

Defendant  alleges  that  the  aeeident  was 
unavoidable,  and  that  Auguat  Louviere  was 
guilty  of  contributory  n^ligence,  and  it 
denies  liability. 

If  defendant  was  not  negligent  plaintiff 
cannot  recover,  for  liability  of  a  carrier  of 
|)a«sengers  for  damages  "is  bottomed  on 
negligence." 

But  the  facts  of  the  case,  as  disclosed  by 
the  record,  render  it  unnecessary  to  con- 
sider the  alleged  negligence  of  the  defend- 
ant, as  they  show  that  plaintiff's  son,  a 
young  man  about  twenty  years  of  age,  was 
i'ulpably  negligent  at  the  time  of  his  injury 
and  of  the  alleged  negligence  of  defendant, 
and  that  the  injury  to  him  would  not  have 
happened  except  for  negligence  on  his  part. 

Plaintiff's  son,  together  with  several 
yoong  friends^  boarded  a  trailer  attached  to 
a  trolley  car  of  defendant.  They  took  posi- 
tions and  stood  on  the  rear  platform  of  the 
trailer,  when  there  were  many  vacant  seats 
in  the  cars.  There  was  a  printed  warning 
on  the  car  to  go  inside,  and  not  to  stand  on 
the  platform.  The  conductor  several  times 
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told  plaintiff^B  son  and  others  to  *'conie  into 
the  car;"  and  when  the  car  in  the  rear  was 
getting  close  to  the  trailer  the  conductor 
hallooed  to  those  on  the  rear  platform  to 
come  into  the  car.  The  conductor  saw  the 
danger  o€  a  collision,  and  ''got  back  in  the 
car,  because  there  was  no  chance  of  Morris 
[the  motorman  of  the  rear  car]  stopping 
his  car."  Regardless  of  these  warnings, 
Louviere  persisted  in  remaining  in  the  dan- 
gerous position  he  had  taken,  laughing  and 
flft^g^ng  down,  with  his  hat  in  his  hand, 
the  motorman  of  the  fast-coming  and  un- 
controlled car.  His  uncle,  a  passenger  on 
the  rear  car,  went  to  the  front  platform 
of  that  car,  and  hallooed  and  waved  his  hat 
to  those  on  the  rear  platform  of  the  for- 
ward car  to  get  off  the  platform.  Hia  warn- 
ings were  unheeded  by  Ijouviere.  The  other 
boys  on  the  platform  finally  appreciated 
their  dangerous  position,  and  went  into  the 
car  or  jumped  off  the  platform,  as  the  for- 
ward car  had  made  a  stop,  and  was  moving 
very  slowly  at  the  time.  There  was  great 
oonfuaion  on  and  in  the  cars  at  the  time, 
because  all  saw  and  knew  that  the  rear 
car  was  not  under  control  of  the  motor - 
man,  and  that  there  would  be  a  collision. 
Louvier«  retained  his  position,  not  realising 
hia  danger,  he  says,  until  it  waa  too  late. 
When  he  turned  to  go  into  the  car  the  col- 
lision took  place;  he  fell  down;  and  the 
platform  of  the  rear  car  was  forced  over 
the  platform  of  the  forward  car,  and  his  leg 
was  crushed  between  the  two  platforms. 
No  one  was  injured  except  Louviere,  and 
had  he  been  inside  of  the  car,  where  he 
should  have  been,  and  where  he  was  told 
to  go  by  the  conductor  and  others,  he  would 
have  escaped  injury  also.  He  undoubtedly 
contributed  towards  the  injury  which  befell 
him;  it  would  not  have  happened  to  him 
except  because  of  his  negligence;  and  he 
cannot  recover  damages  from  the  defendant. 

Louviere  says  in  his  testimony,  had  he 
known  the  collision  "was  going  to  happen, 
I  would  have  gotten  off,**  or  "walked  in- 
side." Others  knew  the  collision  would 
happen,  and  he  should  have  known  it.  Oth- 
ers got  off  the  platform  in  time,  and  he 
should  have  done  so.  He  admitted:  "If 
I  had  not  been  on  the  platform,  it  wouldn't 
have  hurt  me.  ...  1  did'nt  think  they, 
would  bump." 

The  law  is  that  "a  passenger  must  exer- 
cise ordinary  care,  and  such  care  only,  for 
his  own  safety;  that  is,  such  care  as  an' 
ordinarily  prudent  man  would  exercise  forj 
his  safety  and  security  under  the  same  cir- 
cumstances."   10  C.  J.  p.  1096. 

"One  may  be  guilty  of  contributory  neg- 
ligence in  failing  to  anticipate  and  act 
upon   the    contingency    of   another's    negli- 
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gence/'  Erie  R.  Co.  v.  Kane,  55  C.  C.  A. 
129,  118  Fed.  223. 

"One  who  voluntarily  and  unnecessarily 
exposes  himself  to  a  known  and  great  dan- 
ger, and  thereby  directly  contributes  to  his 
injury,  cannot  escape  the  fatal  effect  of  his 
contributory  negligence  because  the  negli- 
gence of  the  defendant  which  concurred  to 
produce  the  injury,  and  of  which  he  was 
ignorant,  [and  which]  made  the  danger 
greater  than  he  supposed  it  to  be."  Gilbert 
V.  Burlington,  C.  R.  &  N.  R.  Co.  63  0.  C.  A. 
27,  128  Fed.  529. 

'  **When  an  injury  would  not  have  hap- 
pened, except  for  the  culpable  negligence  of 
the  party  injured,  concurring  with  that  of 
the  other  party,  no  action  can  be  main- 
tained."   Woods  V.  Jones,  34  La.  Ann.  1086. 

!  "If  one's  negligence  proximately  contrib- 
uted to  the  injury,  so  that  without  his  con- 
curring fault  it  would  not  have  happened, 
he  cannot  recover  for  the  injury."  Sibley 
V.  New  Orleans  City  &  L.  R.  Co.  49  La.  Ann. 
589,  21  So.  850. 

It  is  said  in  the  above  case  that  "the 
plaintiff  seeks  to  support  the  position  that 
he  was  ordinaril}'  prudent  in  riding  upon 
the  steps  by  quoting  from  Beach,  on  Con- 
tributory Negligence,  ^  149 :  *It  is  nc*  negli- 
gence per  se  for  a  passenger  to  ride  upon 
the  platform  or  steps  of  a  railway  car.' 
In  the  section  from  which  the  quotation  is 
made  the  text-writer  says:  *Biit,  if  there 
is  standing  room  within  the  car,  it  is  negli- 
gence to  occupy  the  platform.'  It  appears 
that  the  cars  were  crowded,  and  that  there 
were  no  vacant  seats.  It  was  not  made  evi- 
dent by  preponderance  of  proof  that  there 
was  no  standing  room.  In  Chicago  &  N.  W. 
R.  Co.  v.  Carroll,  5  111.  App.  201,  it  was 
held:  'So  long  as  there  is  standing  room 
in  the  cars,  lie  must  ride  there.'  Tliere  is 
authority  in  support  of  the  position  that 
upon  this  point  the  burden  of  proof  was 
with  the  plaintiff.  *He  must  prove  that  he 
was  there  from  necessity,  and  not  from 
choice.'  Camden  &  A.  R.  Co.  v.  Hoosey,  99 
Pa.  492,  44  Am.  Rep.  123." 

The  concurring  negligence  of  plaintiff, 
oontribuiory  negligence,  is  defined  by  the 
court  in  the  case  of  White  v.  Vicksburg,  S. 
&  P.  R.  Co.  42  La.  Ann.  990,  8  So.  475,  as 
the  "negligence  but  for  which,  notwith- 
standing defendant's  negligence,  the  injury 
would  have  been  avoided." 

»  In  Woods  V.  Jones,  Miipra,  the  victim  of 
the  accident  was  riding  on  a  train  composed 
of  an  engine,  an  empty  coal  car,  and  a  ca- 
boose in  w^hich  seats  had  been  placed  for 
trainmen  and  passengers.  He  took  a  seat 
in  the  coal  car  instead  of  in  the  caboose. 
The  train  ran  off  the  track,  and  he  was 
thrown  from  the  coal  car  and  killed.  No 
one  in  the  caboose  was  injured.  The  court 
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say:  "It  is  clear  that,  had  Woods  taken 
a  seat  in  the  caboose,  as  ordinary  foresight 
prescribed,  and  the  example  of  all  others 
dictated,  the  deplorable  occurrence  would 
not  have  made  him  the  victim  of  his  au- 
dacity." 

In  the  case  of  Bemiss  v.  New  Orleans 
City  &  L.  R.  Co.  47  Ia.  Ann.  1671,  18  So. 
711,  the  court  hold:  "It  is  negligence  to 
go  from  one  car  to  another  while  the  train 
is  in  motion.  If  a  passenger  on  a  train 
in  motion  attempts  to  go  from  one  car  to 
another  and  is  thrown  from  the  platform 
by  the  sudden  jerk  of  the  train,  the  defend- 
ant corporation  is  not  responsible." 

In  the  case  of  Oliver  v.  Louisville  &  N. 
R.  Co.  43  La.  Ann.  804,  9  So.  4S1,  3  Am. 
Neg.  Cas.  566,  it  was  held:  **A  party  volun- 
tarily boarding  a  crowded  train  and  taking 
his  place  on  the  platform  of  a  car,  with- 
out complaint,  or  effort  to  obtain  a  seat  or 
other  better  accommodation,  cannot  assign 
the  overcrowding  of  the  train  as  negligence 
in  the  railroad  company." 

"A  passenger  who  voluntarily  and  un- 
necessarily places  himself  in  a  position  of 
danger  cannot  hold  the  railway  responsible 
for  injuries  of  which  his  position  is  the 
efficient  cause;  as,  for  instance,  his  riding 
on  the  platform  of  a  moving  car,  contrary- 
to  the  request  of  the  conductor."  Fisher  v. 
West  Virginia  &  P.  R.  Co.  42  W.  Va.  188,  33 
L.R.A.  69,  24  S.  E.  570, 10  Am.  Neg.  Cas.  459. 

The  Supreme  Court  of  the  United  States, 
in  the  case  of  Baltimore  &  P.  R.  Co.  v. 
Jones,  95  U.  S.  443,  24  L.  ed.  507,  7  Am. 
Neg.  Cas.  340,  held,  in  a  case  where  the 
plaintiff  was  riding  upon  the  pilot  of  an 
engine  when  a  caboose  had  been  provided 
for  passengers,  that  there  was  not  liability, 
saying:  "The  liability  of  the  company  was 
conditioned  upon  the  exercise  of  reasonable 
and  proper  care  and  caution  on  his  part. 
Without  the  latter,  the  former  could  not 
arise.  He  and  another  who  rode  beside  him 
were  the  only  persons  hurt  upon  the  train. 
All  those  in  the  box  car,  where  he  should 
have  been,  were  uninjured.  He  would  have 
escaped  also  if  he  had  been  there.  His  in- 
jury was  due  to  his  own  reeklessness  and 
folly.  He  was  himself  the  author  of  his 
misfortune.  This  is  shown  with  as  near  an 
approach  to  a  demonstration  as  anything 
short  of  mathematics  will  permit.  The  case 
is  thus  clearly  brought  within  the  second 
of  the  predicates  of  mutual  negligence  we 
have  laid  down.  Hickey  v.  Boston  &  L.  R. 
Co.  14  Allen,  429,  9  Am.  Neg.  Cas.  454: 
Todd  V.  Old  Colony  &  F.  Riv«r  R.  Co.  3 
Allen,  18,  80  Am.  Dec.  49;  s.  e.  7  Allen 
207,  83  Am.  Dec.  679,  9  Am.  Neg.  Cas.  449: 
Gavett  V.  Manchester  &  L.  R.  Co.  16  Gray, 
501,  77  Am.  Dec.  422,  3  Am.  Neg.  Cas.  742; 
Lucas  V.  New  Bedford  &  T.  R.  Co.  6  Gray, 
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64,  66  Am.  Dec.  406,  3  Am.  Neg.  Gas.  735; 
Ward  V.  Central  Park,  N.  k  £.  River  R. 
Ca  11  Abb.  Pr.  N.  6.  411;  Galena  ft  C. 
Union  R.  Co.  v.  Yarwood,  16  III.  468,  9 
Am.  Neg.  Oa&  208;  Doggett  v.  Illinois  C. 
R.  Co.  34  Iowa,  284." 

The  accident  to  Loaviere  occurred  on  a 
fast-moTing  suburban  car,  and  prudence  re- 
quired that  he  should  have  observed  the  or- 
dinary rules  concerning  safety  on  fast-mov* 
ing  traina  He  should  not' have  stood  on 
the  platform,  and  thus  have  violated  one 
of  the  rules  of  the  defendant  company,  and 
have  unnecessarily  exposed  himself  to  the 
injury  which  befell  him. 

There  were  many  vacant  seats  in  the  cars 
at  the  time  he  boarded  the  trailer,  and 
after  the  ears  were  filled  there  was  stand- 
ing rocHn  in  them.  He  should  have  gone 
into  one  of  the  cars;  and  he  should  not  have 
remained  on  the  platform,  particularly  when 
he  saw,  or  should  have  seen,  the  danger  of 


a  collision  with  a  last-coming  and  uncon- 
trolled car  bearing  down  upon  the  car  he 
was  on. 

In  the  state  of  Ohio  a  suburhan  railway 
is  classed  by  statute  as  a  street  railway; 
but  in  that  state  it  was  held  that  the  law 
of  negligence  governing  the  standing  on  a 
platform  of  a  moving  interurban  car  out- 
side of  a  municipality  is  the  same  as  in 
the  case  of  steam  cars.  Cincinnati,  L.  &  A. 
Electric  Street  R.  Co.  v.  Lohe,  68  Ohio  St. 
101,  67  L.R»^.  637,  67  N.  £.  161,  13  Aul 
Neg.  Rep.  663. 

It  is  therefore  ordered,  adjudged,  and  de* 
creed  that  the  judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that 
the  plaintiff's  suit  be  dismissed  at  his  cost. 

O'Nlell  and  Leche,  JJ.,  dissent. 

Petition  for  rehearing  denied  January  3^ 
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NEW  HAMPSHIRE:  SUPJEUSMEI 
COURT, 

OVID  F.  WINSLOW  et  aU 
v. 

OLA  ANDERSON. 

(—  N.  H.  — ,  102  Atl.  310.) 

Principal     and     surety  —  contractor  s 
bond  *  cMmstrnction. 

1.  A  bond  to  insure  delivery  of  paving 
blocks,  obligating  the  surety  to  reimburse 
the  purcbaMr  for  a  loss  occasioned  by  his 
purcjiasing  the  material  elsewaere  upon 
failure  of  the  contractor  to  deliver,  doea 
not  bind  him  to  return  payments  mistakenly 
made  for  material  not  delivered. 

For  other  caaea,  aee  Bonds,  Jl.  a,  in  Dig. 
ISi  y.  8. 

Money  received  —  overpayment  to  sure- 
ty —  use  In  princlpaTs  business. 

2.  The  surety  on  the  bond  of  one  contract- 
ing to  furnish  paving  stones  is  not  liable  to 
the  purchaser  for  money  bad  and  received  to 
the  amount  mistakenly  paid  to  him  on  the 
contractor's  order  for  blocks  in  excess  of 
the  number  actually  delivered,  where  he  used 
the  fund  in  the  contractor's  business. 

For  other  caaea ^  aee  Aaaumpait,  II.  c,  1,  in 
Dig.  US2  N.  S. 

(November  6,  1917.) 

Ij^  XCEPTIONS  by  plaintiffs  to  rulings  of 
^  the    Superior    Court    for     Merrimack 
County,  made  during  the  trial  of  an  action 

Note.  —  Tlic  riglit  to  recover  a  payment 
made  to  a  third  person  under  a  mistake  as 
to  the  validity  of  the  ohlication  of  the  payor 
to  the  party  in  whose  behalf  it  was  made  is 
treated  in  the  annotation  following  this 
case,  post,  177. 
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brought  to  recover  money  paid  by  plaintiffs 
to  defendant  under  a  mistake  of  fact,  which 
resulted  in  a  verdict  for  defendant.  Over- 
ruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Allen  Holiia  and  Joseph  W. 
Worthen,  for  plaintiffs: 

The  bond  is  a  valid  and  existing  obliga- 
tion. 

Aaron  v.  Mendel,  78  Ky.  427,  39  Am.  Rep. 
248;  Chapman  v.  Lothrop,  39  Me.  431;  Gor- 
don V.  McCarty,  3  Whart.  407;  McArthor  v. 
McGilvray,  1  Ga.  App.  643,  57  S.  £.  1058; 
United  States  v.  Williams,  1  Ware,  173,  Fed. 
Cas.  No.  16,724. 

Plaintiffs  have  lost  no  right  to  assert  the 
validity  of  the  bond. 

Pickard  v.  Sears,  6  Ad.  k  El.  469,  112 
Eng.  Reprint,  179,  2  Nev.  A  P.  488,  11  Eng. 
Rul.  Cas.  78;  Stevens  v.  Dennett,  61  N.  H. 
324;  Sioux  Valley  State  Bank  v.  Keilog,  81 
Iowa,  124,  46  N.  W.  869;  Soule  v.  Michigan 
State  Ins.  Co.  51  Mich.  312,  16  N.  W.  662  j 
Brubaker  v.  Okeson,  36  Pa.  619;  First  Nat. 
Bank  v.  Williams,  126  Ind.  423,  26  N.  £.  75; 
Deisch  v.  Wooten-Agee  Co.  96  Ark.  279,  12^ 
S.  W.  819;  Probate  Judge  v.  Sulloway,  68 
N.  H.  511,  49  L.R.A.  347,  73  Am.  St.  Rep. 
619,  44  Atl.  720;  Peerless  Casualty  Co.  v. 
Howard,  77  N.  H.  356,  92  Atl.  165. 

Ihe  contract  secured  by  the  bond  in  ques- 
tion was  not  performed. 

Hutchinson  v.  Wright,  61  N.  H.  108; 
Smith  V.  Molleson,  148  N.  Y.  241,  42  N.  E. 
669;  Cambridge  Sav.  Bank  v.  Hyde,  131 
Mass.  77,  41  Am.  Rep.  193. 

Defendant  having  been  unjustly  enriched 
by  money  paid  by  plaintiffs  to  him  under  a 
mistake  of  fact,  restitution  by  defendant 
would  be  just  and  eijuitable. 
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Wheat  V.  Norrie,  13  N.  H.  178;  Mathew- 
8on  V.  Eureka  Powder  Works,  44  N.  H.  289; 
Keener,  Quasi  Contr.  p.  39;  Lockwood  ▼. 
Kelsea,  41  N.  H.  185;  Houghton  v.  Owen, 
fiO  N.  H.  125;  Kingston  Bank  v.  Eltinge,  40 
NT.  Y.  391,  100  Am.  Dec.  616;  Corn  Eicch. 
Bank  v.  Nassau  Bank,  91  N.  Y.  74,  43  Am. 
Rep.  655:  Koontz  v.  Booneyille  Cent.  Nat. 
Bank,  51  Mo.  275;  Phetteplace  v.  Bucklin, 
18  R.  I.  2^7,  27  Atl.  211;  Houston  &  T.  C. 
R.  Co.  V.  Hughes,  —  Tex.  Civ.  App.  — ,  133 
vS.  W.  731:  Standisli  v.  Ross,  3  Exch.  526, 
154  Eng.  Reprint,  954,  19  L.  J.  Exch.  N.  S. 
185;  Durrant  v!  Ecclesiastical  Comrs.  L.  R. 
6  Q.  B.  Div.  234,  50  L.  J.  Q.  B.  N.  S.  30,  44 
L.  T.  N.  S.  348,  29  Week.  Rep.  443,  45  J.  P. 
270;  Woodward,  Quasi  Contr.  §  29;  Smith 
V.  Kelly,  43  Mich.  390,  5  N.  W^  437; 
Needles  v.  Fuson,  24  Ky,  L.  Rep.  369,  68  6. 
W.  644;  Merchants  Bank  v.  M'lntyre,  2 
Sandf .  431 :  Canal  Bank  v.  Bank  of  Albany, 
1  Hill,  287;  Holt  v.  Ross,  54  N.  Y.  472,  13 
Am.  Rep.  615:  United  States  v.  Pinover,  3 
Fed.  305 ;  Newall  v.  Tomlinson,  L.  R.  6  C.  P. 
405.  25  L.  T.  JJ.  S.  382;  1  Mechem,  Agency, 
2d  ed.  §  1439. 

.  Even  if  it  were  conclusively  siiowu  on  the 
evidence  that  defendant  was  not  aware  of 
the  mistake  at  the  time  of  payment,  it 
would  not  avail  him  in  this  action. 

First  Nat.  Bank  v..  Gatton,  71  111.  App. 
323,  172  111.  625,  50  N.  E.  121;  Gentle  v. 
Stephens,  87  111.  App.  190;  Talbot  v.  Na- 
tional Bank,  129  Mass.  67,  37  Am.  Rep. 
302;  National  Park  Bank  v.  Steele  &  J. 
Mfg.  Co.  58  Hun,  81,  11  N.  Y.  Supp.  538; 
Buller  v.  Harrison,  Cowp.  pt.  2,  p.  565,  08 
Eng.  Reprint,  1243:  Newall  v.  Tomlinson, 
L.  R.  6  €.  P.  405,  25  L.  T.  N.  S.  382;  Payne 
v.  Witherbee,  8.  &  Co.  132  App.  Div.  579, 
117  N.  Y.  Supp.  15;  Lawatsch  v.  Cooney, 
20  App.  Div.  470,  47  N.  Y.  Supp.  54;  Evans 
V.  Gale.  21  N.  H.  240. 

Messrs.  Martin  &  Howe,  for  defendant: 

A  surety  is  not  to  l>e  held  beyond  the  pre- 
cise terms  of  his  contract,  which  is  not  to 
be  extended  by  implication. 

Ludlow  v.  Simond,  2  Cai.  Cas.  1,  2  Am. 
Dec.  291:  United  States  T.  Boeoker,  21 
Wall.  652,  22  L.  ed.  472;  Warren  v.  Lyons, 
152  Mass.  310,  9  L.R.A.  853,  25  N.  E.  721; 
Rochester  Sav.  Bank  v.  Chick,  84  N.  H.  410, 
IVj  Atl.  872:  Newbury  Bank  v.  Sinclair,  60 
N.  H.  100.  49  Am.  Rep.  307. 

Plaintiffs  cannot  look  bevond  Otto  Ander- 
son  for  the  money  they  paid  him  through 
miHtake. 

Sergeant  v.  Stryker,  16  N.  J.  L.  464,  32 
Am.  Dec.  404;  Atwell  v.  Jenkins,  163  Mass. 
362.  28  L.R.A.  694,  47  Am.  St.  Rep.  463,  40 
N.  E.  178;  Stephens  v.  Board  of  Education, 
711  N.  Y.  183.  35  Am.  Rep.  511:  Rankin  v. 
Chase  Nat.  Baiik,  188  U.  S.  557,  47  L.  ed. 
594.  23  Sup.  Ct.  Rep.  372:  Justh  v.  National 
L.R.A.191SC. 


Bank,  56  N.  Y.  478;  Southwiek  v.  First 
Nat.  Bank,  84  N.  Y.  420;  Goshen  Nat.  Bank 
V.  State,  141  N.  Y.  379,  36  N.  E.  316; 
Hatch  V.  Fourth  Nat.  Bank,  147  N.  Y.  184, 
41  N.  E.  403;  Gammon  t.  Bailer,  48  Me. 
344;  Fairbanks  v.  Snow,  145  Mass.  153,  1 
Am.  St.  Rep.  446,  13  N.  E.  596;  Lime  Rock 
Bank  v.  Plimpton,  17  Pick.  169,  28  Am. 
Dec.  286;  Walker  v.  Conant,  69  Mich.  321, 
13  Am.  St.  Rep.  391,  37  N.  W.  292;  Aiken 
V.  Short,  1  Hurlst.  &  N.  210,  156  Eng.  Re- 
print, 1180,  25  L.  J.  Exch.  N.  S.  321,  4 
Week.  Rep.  645;  Morrison  v.  Pay  ton,  31 
Ky.  T^  Rep.  992,  104  S.  W.  685;  Myers  v. 
New  York  County  Nat.  Bank,  36  App.  Div. 
482,  55  N.  Y.  Supp.  504;  Citizens*  Bank  v. 
Schwarzachild  A  S.  Co.  23  L.R.A.(N.S.) 
1092,  and  note,  109  Va.  539,  64  8.  £.  954; 
Burnham  v.  Holt,  14  N.  H.  367;  Penacook 
Sav.  Bank  v.  Hubbard,  58  N.  H.  167. 

Plununer,  J.,  delivered  the  opinion  of  the 

court : 

This  action  grew  out   of  a  contract    for 
paving  blocks  made  by  the  plaintiffs  with 
Otto  Anderson  December  20,  1909.    The  de- 
fendant  was    surety   on    a   bond   given    by 
Otto  to  the  plaintiffs  for  the  faithful  per- 
formance   or    fulfilment    of    the    contract. 
Otto  Anderson  agreed  to  deliver  upon  the 
cars  or  upon  a  plot  of  land  leased  by  the 
plaintiffs  prior  to  November  1,  1910,  700,- 
000  paving  blocks  for  $30  per  thousand; 
delivery  to  be  upon  the  plaintiffs'  written 
order,  the  plaintiffs  to  pay  75  per  cent  of 
the   agreed    price    upon    the   acceptance   of 
the   blocks   as   delivered,    and    the   balance 
after  the  blocks  were  laid;  but  in  any  event 
to  pay  the  full  price  of  all  blocks  accepted 
by  them   by  December   1,   1910.     The   con- 
tract   further    provided    that,    in    case    of 
Otto's  failure  to  deliver  blocks  as  ordered, 
the  plaintiffs  should  have  the  right  to  pur- 
chase  such  blocks  elsewhere  at  Otto's   ex- 
pense.   Otto  shipped  all  the  blocks  ordered. 
He  also  delivered  on  the  leased  land  other 
blocks.     From  time  to  time  Otto  furnished 
the   plaintiffs    memoranda   made    up    from 
his    cutters'   returns   of   the   blocks   so    de- 
livered.   These  were  accepted  by  the  plain- 
tiffs, and  payment  made  in  accordance  with 
the   contract.      Before   any   payments   were 
made  Otto  directed  them  to  be  made  to  the 
defendant,  and  all  payments  were  made  by 
check  to  the  defendant,   who  used  all    the 
money   in    Otto's   businews,    retaining   none 
for    his    own    use.      Otto    did    not    furnish 
700,000    blocks    before    November    1st,    and 
the   plaintiffs  did  not  order  that  number, 
as  the  contract  required  they  should.    Some 
time   after   December   1st,   the   parties   ad- 
justed the  matters  under  the  contract,  and 
the  bond  was  returned  to  the  defendant,  and 
destroved.     At  the  time  of  this  settlement 
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it  was  understood  that  Otto  had  delirered 
on  the  leased  land  138,100  blocks  besides 
those  which  had  been  shipped.  On  these 
blocks,  in  accordance  with  the  contract,  the 
plaintiffs  had  paid  75  per  cent  of  the  pur- 
chase price,  and  were  then  obligated  to 
par  the  balance,  but  by  agreement  between 
them  and  Otto,  they  paid  him  $5  more  per 
thousand  for  the  138,100  blocks,  and  re- 
tained $2.50  per  thousand  for  expense  of 
loading  and  shortage  until  the  blocks 
:»honid  foe  shipped  on  the  cars  the  follow- 
ing spring.  IJpon  this  basis  the  accounts 
between  the  parties  were  computed,  and 
a  balance  of  $1,046.39  found  to  be  due 
Otto,  and  a  check  for  that  sum  was  made 
out  to  the  defendant)  and  delivered  to  him. 
This  payment  was  made  January  25,  1911. 
In  loading  the  blocks  upon  the  cars  in  the 
following  September  a  shortage  of  44,714 
blocks  was  discovered.  As  the  $2.50  per 
thousand  reserved  for  that  purpose  was  in- 
sufficient to  meet  a  deficit  of  this  extent, 
the  plaintiffs  brought  this  suit  against  the 
defendant,  and  claimed  to  recover  the  over- 
payment: First,  in  an  action  of  debt  on 
the  bond';  and,  second,  in  a  count  in  as- 
sumpsit for  money  had  and  received. 

Under  the  count  in  debt  the  plaintiffs 
state  their  claims  as  follows: 

Ml)  The  bond  is  valid  despite  its  de- 
struction under  a  mistake  in  fact.     .     .     . 

*M2)  The  contract  secured  by  the  bond 
was  broken.  That  contract  was  a  sever- 
able contract  to  supply  as  many  of  700,- 
000  blocks  as  were  ordered.  .  .  .  Under 
that  contract,  then,  as  secured  by  the  bond. 
Otto  Anderson  owed  the  plaintiffs  604,000 
blocks.  To  the  extent  of  Otto's  default  the 
defendant  is  liable  to  plaintiffs  on  the 
bond." 

Conceding  these  positions  to  be  well  taken, 
the  case  furnishes  no  evidence  upon  which 
to  rest  a  judgment  against  the  defendant 
upon  the  bond.  Conceding  that  there  was 
a  failure  to  furnish  44,714  blocks,  so  as 
to  constitute  a  breach  of  the  bond,  there 
is  no  evidence  that  such  breach  damaged 
the  plaintiffs,  or  any  claim  that  such  short- 
age was  an  injury  to  thent  The  contract 
gave  the  plaintiffs  the  right,  in  case  of 
such  shortage,  to  purchase  the  blocks  else- 
where at  Otto's  expense.  The  defendant's 
liability  was  to  make  up  the  excess  between 
the  price  paid  and  the  contract  price.  If 
the  plaintiffs  secured  all  they  wanted  at 
less  than  the  contract,  the  breach  was  a 
benefit,  not  a  damage,  to  them.  In  the 
absence  of  any  evidence  of  damage  recover- 
able under  the  bond,  it  is  not  useful  to 
discuss  the  possibility  of  recovery  if  dam- 
age were  shown. 

The  parties  g«ve  up  th«  bond  because 
the  delivery  of  paving  stones  under  the 
L,R.A.1918C. 


contract  secured  by  it  was  understood  to 
be  at  an  end.  Absence  of  error  in  com- 
putation and  settlement  of  their  mutual 
accounts  was  not  secured  by  the  bond.  If 
such  had  been  understood  to  be  the  pur- 
pose of  the  bond,  the  exact  phraseology 
of  which  does  not  appear,  the  plaintiffs 
would  not  have  surrendered  the  document 
until  the  verity  of  their  accounting  had 
been  demonstrated.  The  plaintiffs'  obliga- 
tion was  to  pay  upon  the  acceptance  of 
the  blocks,  the  amount  to  be  computed  upon 
the  count  on  the  land,  or  aboard  the  cars. 
The  bond  was  not,  so  far  as  appears,  made 
to  secure  accuracy  of  count  in  either  party. 
The  plaintiffs  could  compute  the  number  of 
blocks  themselves  before  paying  for  them, 
or  take  Otto's  account.  They  chose  to  take 
Otto's  account,  and  settled  on  that  •  basis. 
For  this  the  defendant  is  not  responsible. 

The  plaintiffs  further  contended  that 
they  are  entitled  to  recover  on  their  count 
for  money  had  and  received  for  the  over- 
payment which  they  made,  because  such 
payment  was  caused  by  a  mistake  between 
the  plaintiffs  and  Otto  Anderson  in  settling 
their  aocounts.  An  action  for  money  had 
and  received  **is  an  equitable  action,  and 
may,  in  general,  be  maintained  whenever 
the  defendant  has  money  belonging  to  the 
plaintiff  which  in  equity  and  good  con- 
scienoe  he  ought  to  refund  to  him."  McDon- 
ald V.  Metropolitan  Lw  Ins.  Co.  68  N.  H. 
4,  6,  7a  Am.  St.  Rep.  648,  38  Atl.  600.  Can 
it  be  said  that  the  case  at  bar  is  of  this 
character?  The  overpayment  was  occasioned 
by  reason  of  the  plaintiffs'  paying  Otto 
for  paving  blocks  that  he  did  not  deliver 
to  them.  Otto  made  returns  to  the  plain- 
tiffs, showing  that  he  had  delivered  138,- 
100  blocks  to  the  plaintiffs  that  had  not 
been  shipped.  Relying  on  these  returns 
the  plaintiffs  settled  with  him,  paying 
$27.50  per  thousand  on  the  138,100  blocks. 
Afterwards,  when  the  plaintiffs  counted  the 
blocks^  it  was  found  that  there  was  a 
shortage  of  44,714. 

The  defendant  had  nothing  to  do  with  the 
settlement  made  between  the  plaintiffs  and 
Otto.  He  was  present  when  the  final  settle- 
ment was  consummated  between  them,  but 
he  made  no  representations  in  reference  to 
the  number  of  blocks  on  hand,  and  knew 
nothing  about  it.  The  plaintiffs  relied 
upon  the  returns  and  statements  of  Otto, 
which  were  honestly  made,  but  turned  out 
to  be  erroneous.  The  overpayment  was 
made  by  checks  which  were  payable  to  the 
defendant  in  accordance  with  the  order 
given  by  Otto  to  plaintiffs  when  the  con- 
tract was  signed.  The  checks  were  made 
to  the  defendant,  but  the  plaintiffs  took 
a  receipt  for  the  checks  fn>m  Otto.  In 
legal  effect  the  money  was  paid  to  Otto, 
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and  by  him  to  the  defendant.  At  well  v. 
Jenkins,  163  Mass.  362,  28  L.R.A.  694,  47 
Am.  St.  Rep.  463,  40  N.  E.  178;  Walker 
V.  Conant,  69  Mich.  321,  13  Am.  St.  Rep. 
391,  37  N.  W.  292;  Southwick  v.  First 
Nat.  Bank,  84  N.  Y.  420,  436. 

The  checks  for  the  overpayment  were 
rightly  received  by  the  defendant,  and  ap- 
plied to  the  payment  of  Otto's  debts  and 
obligations,  for  some  of  which  the  defend- 
ant was  holden,  but  the  application  of  some 
of  the  money  received  from  the  overpayment 
may  have  been  to  pay  Otto's  pay  roll  and 
the  running  expenses  of  his  business,  for 
which  the  defendant  was  not  holden.  For 
it  was  the  custom  of  the  defendant,  when 
he  received  payments  from  the  plaintiffs, 
to  return  to  Otto  enough  to  pay^  his  help 
and  other  current  business  expenses,  and  to 
apply  the  balance  to  Otto's  debts.  About 
the  time  the  contract  was  made  the  defend- 
ant sold  to  Otto  one  half  and  leased  the 
other  half  of  his  quarry,  tools,  buildings, 
and  appliances.  Otto  owed  the  defendant 
from  the  inception  of  the  contract  until 
they  settled,  February  4,  1911,  $1,500  di- 
rectly, and  he  indorsed  notes  for  Otto  at 
the  bank,  upon  which  there  was  due  on  the 
above  date  some  $1,300.  When  they  made 
a  settlement  the  defendant  suffered  a  loss. 
The  defendant's  settlement  with  Otto  of 
all  matters  between  them  was  made  months 
before  the  plaintiffs  demanded  that  he 
should  return  to  them  the  overpayment 
which  they  had  made  on  account  of  the 
mistake  between  themselves  and  Otto.  Un- 
der these  circumstances  the  defendant  can- 
not be  compelled  to  refund  to  the  plain- 
tiffs the  amount  of  the  overpayment. 

"When  ...  a  bill  is  paid  to  one 
who  holds  it  in  good  faith  and  for  value, 
he  should  not  be  called  upon  afterward 
to  account  for  the  money  paid,  perhaps  at 
a  distant  time  or  place  after  the  accounts 
with  the  drawers  have  been  settled  and 
closed,  upon  proof  that  in  transactions  be- 
tween the  drawees  and  drawers,  of  which 
the  holder  has  no  knowledge  or  means  of 
knowledge,  there  has  been  some  frauds  or 
wrong,  or  mistake,  to  tlie  injury  of  the 
drawees."  Southwick  v.  First  Nat.  Bank, 
supra;  Justh  v.  National  Bank,  56  N.  Y. 
478,  484;  Goshen  Nat.  Bank  v.  State,  141 
N.  Y.  379,  385,  36  N.  E.  316;  Rankin  v. 
Chase  Nat.  Bank,  188  U.  S.  557,  665,  47 
L.  ed.  594,  597,  23  Sup.  Ct.  Rep.  372. 

"To  permit  in  every  case  of  the  pay- 
ment of  a  debt  an  inquiry  as  to  the  source 
from  which  the  debtor  derived  the  money, 
and  a  recovery  if  shown  to  have  been  dis- 
honestly acquired,  would  disorganize  all 
business  operations  and  entail  an  amount 
of  risk  and  uncertainty  which  no  enter- 
prise could  bear.  The  rule  is  founded  upon 
L.R.A.1918C. 


a  sound  general  policy  as  well  as  upon 
that  principle  of  justice  which  determines 
as  between  innocent  parties  upon  whom  the 
loss  should  fall  under  existing  circum- 
stances." Hatch  V.  Fourth  Nat.  Bank,  147 
N.  Y.  184,  191,  192,  41  N.  E.  403;  Gam- 
mon V.  Butler,  48  Me.  344;  Lime  Rock 
Bank  v.  Plimpton,  17  Pick.  159,  28  Am. 
Dec.  286;  Nassau  Bank  v.  National  Bank, 
159  N.  Y.  456,  54  N.  E,  66. 

"As  between  the  payor  and  the  payee 
there  is  no  mistake  which  affects  the  valid- 
ity of  the  transaction.  One  receiving 
money  or  negotiable  securities  in  payment 
of  or  as  security  for  an  existing  debt  is 
not  bound  to  inquire  where  the  money  or 
securities  were  obtained.  It  is  better  that 
money  or  a  negotiable  security,  passing 
from  hand  to  hand  to  one  who  rightly 
receives  it  for  a  valuable  consideration, 
should  carry  on  its  face  its  own  creden- 
tials." Spaulding  v.  Kendrick,  172  Masa. 
71,  72,  51  N.  E.  453. 

The  case  of  Merchants'  Ins.  Co.  v.  Ab- 
bott, 131  Mass.  397,  is  very  similar  to  the 
present  action.  In  that  case  the  plain- 
tiffs had  insured  Abbott's  mill.  The  mill 
was  burned,  and  the  loss  was  adjusted; 
whereupon  Abbott  assigned  to  Denny,  Rice, 
&  Company,  who  are  the  real  defendants 
in  this  action,  the  amount  due  upon  such 
adjustment,  which  amount  was  paid  to 
Denny,  Rice,  &  Company  in  payment  of  a 
debt  due  to  them  from  Abbott.  More  than 
a  year  afterwards  the  plaintiffs  learned 
that  the  mill  was  burned  with  the  knowl- 
edge and  at  the  instigation  of  Abbott^  and 
that  his  proofs  of  loss  were  false  and  fraud- 
ulent. Denny,  Rice,  &  Company  had  no 
knowledge  of  any  fraud,  and  were  wholly 
innocent  parties.  It  was  held  that  the  pay- 
ment made  to  Denny,  Rice,  &  Company, 
could  not  be  recovered  back  by  the  plain- 
tiffs. In  his  opinion  Gray,  Ch.  J.,  said: 
"The  only  contract  of  the  plaintiffs  was 
with  Abbott,  and  the  only  mistake  was  as 
between  them  and  him.  The  money  was 
voluntarily  paid  by  the  plaintiffs  in  dis- 
charge of  Abbott's  supposed  claim  upon 
them  under  their  pdlicy,  and  to  these  de- 
fendants as  the  persons  designated  by  Ab- 
bott to  receive  it,  and  was  in  legal  effect 
a  payment  by  the  plaintiffs  to  Abbott. 
These  defendants  received  the  money,  not 
in  satisfaction  of  any  promise  which  the 
plaintiffs  had  made  to  them  (for  the  plain- 
tiffs had  made  no  sudi  promise),  but  un- 
der the  agreement  of  Abbott  with  these 
defendants  that  they  might  receive  it  from 
the  plaintiffs  and  apply  it  to  the  satisfac- 
tion of  Abbott's  debt  to  themselves.  lu 
other  words,  the  money  was  paid  by  the 
plaintiffs  to  these  defendants,  not  as  a 
sum  which  the  latter  were  entitled  to  re- 
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cover  from  the  plaintiffs,  but  as  a  sum 
which  the  plaintiffs  admitted  to  be  due  to 
Abbott,  under  their  own  contract  with  him, 
and  which  at  his  request  and  in  his  be- 
half they  paid  to  these  defendants,  who,  at 
the  time  of  receiving  it,  knew  no  facts 
tending  to  show  that  it  had  not  in  truth 
become  due  from  the  plaintiffs  to  Abbott. 
This  payment  by  the  plaintiffs  to  the^e 
defendants  at  Abbott's  request  was  a  satis- 
faction of  Abbott's  debt  to  these  defend- 
ants, and  might  have  been  so  pleaded  by 
him  if  sued  by  them  upon  that  debt.  .  .  . 
As  between  the  plaintiffs  and  these  defend- 
ants, there  was  no  fraud,  concealment,  or 
mistake.  These  defendants  had  the  right 
to  receive  from  Abbott  the  sum  which  was 
paid  to  them.  The  assignment  which  they 
presented  to  the  plaintiffs  was  genuine, 
and  was  all  that  it  purported  to  be.  They 
hold  the  money  honestly,  for  value,  with 
the  right  to  retain  it  as  their  own,  under 
a  title  derived  from  Abbott,  and  independ- 
ent of  the  fraud  practised  by  him  upon 
the  plaintiffs.  The  case  stands  just  as  if 
the  money  had  been  paid  by  the  plaintiffs 
to  Abbott,  and  by  Abbott  to  these  defend- 
ants, in  which  case  there  could  be  no  doubt 


that,  while  the  plaintiffs  could  recover  back 
the  amount  from  Abbott,  neither  Abbott 
nor  the  plaintiffs  could  recover  the  amount 
from  these  defendants.  The  fact  that  the 
money,  instead  of  being  paid  by  the  plain- 
tiffs to  Abbott,  and  by  Abbott  to  these 
defendants,  was  paid  directly  by  the  plain- 
tiffs to  these  defendants,  does  not  make 
any  difference  in  the  rights  of  the  parties. 
The  two  forms  do  not  differ  in  substance. 
In  either  case,  Abbott  alone  is  liable  to 
the  plaintiffs,  and  these  defendants  hold 
no  money  which  ex  aequo  et  bono  they  are 
bound  to  return  either  to  Abbott  or  to  the 
plaintiffs." 

The  defendant  was  not  a  party  to  the 
settlement  between  the  plaintiffs  and  Otto. 
He  received  the  money  paid  hinii  by  plain- 
tiffs in  good  faith,  and  applied  it  to  debts 
of  Otto.  He  obtained  title  to  the  money 
rightfully,  and  cannot  be  required  to  re- 
pay it  to  the  plaintiffs. 

Kxceptions  overruled;  judgment  for  de- 
fendant. 

All  concur. 

Petition  for  rehearing  denied. 


. — Right  to  recover  payment  made  to  third  person  wider  a  mis-^ 
take  as  to  the  validity  of  the  obligation  of  the  payer  to  the  party  in 
whose  behalf  it  was  made. 


The  right  of  an  agent  to  recover 
money  erroneously  paid  to  a  third  per- 
son is  treated  in  a  note  in  4  L.R.A.(N'.S.) 

m. 

And  the  right  of  a  bank  to  recover 
money  paid  on  a  check  or  other  instru- 
ment drawn  upon  it  or  payable  at  it,  un- 
der a  mistaken  belief  that  there  were 
sufficient  funds  of  the  drawer  to  meet  it, 
is  treated  in  notes  in  23  L.R.A.(N.S.) 
1092,  and  33  L.R.A.(N.S.)  1023. 

As  to  the  drawee's  right  to  recover 
money  paid  on  a  forged  check  or  draft, 
see  the  following  notes :  10  L.R.A.(N.S.) 
49;  25  L.R.A.(N.S.)  1308,  and  L.R.A. 
1915A,  77. 

As  to  the  right  to  recover  overpay- 
ments made  in  ignorance  or  f  orgetf  ulness 
of  previous  payments,  see  ncie  in  24 
LR.A.(N.S.)  517. 

As  to  right  of  insurance  company  to 
recover  back  money  paid  in  settlement 
of  policy  on  life  of  one  erroneously  sup- 
posed to  be  dead,  see  note  in  11  L.R.A. 
(N.S.)  234. 

The  present  note  is  limited  to  cases 
where  one  person,  under  the  direction  of 
his  supposed  creditor,  pays  a  third  per- 
son, under  a  mistake  either  as  to  the 
L.R.A.1918C.  12 


validity  of  his  obligation  or  the  amount 
thereof. 

It  is  a  general  rule  that  where  one 
person  pays  money  to  another  by  mis* 
take  as  to  the  amount  of  the  obli&ration 
or  the  validity  thereof,  and  the  circum- 
stances  of  the  payment  do  not  constitute 
a  waiver,  he  is  entitled  to  recover  the 
amount  thus  paid.  Cases  sustaining  this 
general  rule  are  not  within  the  scope  of 
this  note.  This  rule,  however,  is  limited 
to  payments  inter  partes,  and  it  does 
not  apply  where  a  debtor  pays  a  third 
person  the  amount  of  his  supposed  in- 
debtedness under  a  mistake  as  to  the 
amount  or  validity  thereof.  As  pointed 
out  and  held  in  WinsiiOw  v.  Andkr«''^n, 
ante^  173,  a  payment  to  a  third  person  in 
effect  amounts  to  a  payment  by  the  deui- 
or  to  his  creditor,  and  a  payment  bv  the 
latter  to  the  third  person,  or  appointee; 
and  the  same  rule  applies  as  would  apply 
had  the  money  reached  such  thivd  person 
in  this  manner.  And  of  course  it  is  clear 
that  money  cannot  be  followed  in  the 
hands  of  a  third  person  on  the  ground 
that  it  was  paid  through  fraud  or  mis- 
take to  another,  who  paid  it  to  such  third 
person.    To  this  effect  are: 


178 


ANNO.— RECOVERY  OF  PAYMENT  MADE  UNDER  MISTAKE. 


— Fer^son  v.  Hirsch  (1876)  64  Did. 
337,  holding  that  where  the  surety  on  a 
bond  pays  money  to  a  pledgee  because  of 
the  latter^s  claim  against  the  obligor,  he 
cannot  recover  the  same  even  though  he 
was  mistaken  as  to  the  validity  of  his 
obligation ; 

— Bissell  V.  Edwards  (1811)  5  Day 
(Oonn.)  94,  holding  that  where  an  officer, 
in  enforcing  an  execution,  seized  and 
sold  the  property  of  a  third  person  for 
that  of  the  execution  debtor,  and  turned 
the  proceeds  of  the  sale  over  to  the  ex- 
ecution creditor,  he  could  not  recover 
from  the  latter  the  amount  thus  paid, 
although  he  was  compelled  to  pay  the 
true  owner  for  the  property  he  had 
seized  and  sold; 

—Whitehurst  v.  Mason  (1913)  140  Ga. 
148,  78  S.  E.  938,  holding  that  where  an 
insurance  company  paid  instalments  of 
insurance  to  a  second  assignee  of  the 
policy,  and  the  first  and  second  assign- 
ments were  set  aside  on  the  ground  of 
fraud  in  procuring  the  first  assignment, 
and  the  insurance  company  was  held  lia- 
ble to  the  original  beneficiary  for  the 
entire  amount  of  the  policy,  including 
instalments  already  paid  to  the  second 
assignee,  it  could  not  recover  from  the 
latter  such  payment ; 

—Morrison  v.  Pay  ton  (1907)  31  Ky. 
L.  Rep.  992,  104  S.  W.  685,  holding  that 
where  the  owner  of  property  paid  a  ma- 
terialman the  amount  of  his  claim  under 
the  mistaken  belief  that  he  was  owing 
that  amount  to  the  contractor,  he  cannot, 
upon  subsequently  ascertaining  that  he 
did  not  owe  the  amount,  recover  the  pay- 
ment. In  this  case,  however,  the  owner 
had  promised  to  pay  for  all  material  fur- 
nished for  the  property,  and  it  was  held 
that  he  was  liable  for  the  material  even 
though  he  had  paid  the  entire  contract 
price  for  the  construction  of  the  build- 
ings for  which  the  material  was  fur- 
nished; 

— Leavitt  v.  Leighton  (1914)  219 
Mass.  183,  106  N.  E.  634,  holding  that 
where  a  person  having  control  of  the 
receipts  of  a  business  pays  a  claim  con- 
tracted in  the  operation  of  the  business 
under  a  mistaken  belief  that  there  wefe 
sufficient  funds  in  his  control  to  cover 
this  claim,  he  cannot  recover  the  pay- 
ment even  though  the  payee,  before  he 
cashed  the  check  given  in  payment,  knew 
that  his  debtor  had  ceased  to  have  any 
interest  in  the  account  upon  which  the 
check  was  drawn; 

—Moors  V.  Bird  (1906)  190  Mass.  400, 

77  N.  E.  643,  holding  that  where  a  bank 

was  misled  by  the  fraud  of  a  depositor 

as  to  the  amount  due  him,  and  paid  at 
L.R.A.1918C. 


his  request  a  debt  owing  by  him  to  an- 
other, upon  subsequently  learning  of  the 
fraud,  it  was  not  entitled  to  recover  the 
amount  thus  paid  from  the  person  to 
whom  the  payment  was  made; 

— ^Merchants'  Ins.  Co.  v.  Abbott 
(1881)  131  Mass.  397,  holding  that  the 
payment  by  an  insurance  company  of  the 
amount  of  a  policy  to'  a  creditor  of 
the  insured,  under  the  latter's  direction, 
amounted  to  a  payment  by  the  company 
to  the  insured  and  a  payment  by  the 
latter  to  his  creditor,  and  the  company  is 
not  entitled  to  recover  such  payment, 
upon  subsequently  ascertaining  that  it 
did  not  owe  the  insured  anything  under 
the  terms  of  the  policy; 

—Walker  v.  Conant  (1888)  69  Mich. 
321,  13  Am.  St.  Rep.  391,  37  N.  W.  292, 
holding  that  the  holder  of  a  forged  mort- 
gage, who,  by  direction  of  the  mortgagor, 
pays  a  portion  of  the  proceeds  of  the 
loan  to  the  holder  of  a  prior  forged  mort- 
gage,—neither  mortgagee  at  the  time 
knowing  of  the  forgeries, — cannot  re- 
cover such  payment; 

—Ball  V.  Shepard  (1911)  202  N.  Y. 
247,  95  N.  E.  719,  holding  that  a  bond 
broker  who  pays  for  bonds  consigned  to 
him  c.  0.  d.  for  delivery  to  a  purchaser 
cannot  recover  the  amount  paid  on  the 
ground  that  such  payment  was  induced 
by  the  fraudulent  representations  of  the 
purchaser,  the  seller  not  being  a  party 
thereto  or  having  knowledge  thereof; 

— Belloff  V.  Dime  Sav.  Bank  (1908) 
118  App.  Div.  20,  103  N.  Y.  Supp.  273, 
affirmed  in  (1908)  191  N.  Y.  551,  85  N. 
E.  1106,  holding  that  the  purchaser  of 
land,  who  pays  a  mortgage  thereon,  can- 
not recover  the  same  upon  ascertaining 
the  lack  of  title  in  his  grantor,  although 
the  mortgage  he  paid  was  void  for  the 
same  reason; 

— Southwick  V.  First  Nat.  Bank 
(1881)  84  N.  Y.  420,  holding  that  the 
fact  that  a  drawee  paid  a  draft  to  the 
payee  under  a  mistake  as  to  the  purpose 
for  which  the  proceeds  of  the  draft  were 
to  be  used  by  the  drawer  does  not  fur- 
nish ground  for  recovery  from  the  payee 
of  the  amount  paid; 

—Aiken  v.  Short  (1856)  1  Hurlst.  & 
N.  210,  156  Eng.  Reprint,  1180,  25  L.  J. 
Exch.  N.  S.  321,  4  Week.  Rep.  645,  hold- 
ing that  where  a  subsequent  mortgagee 
of  the  interest  of  the  mortgagor  in  cer- 
tain real  estate  under  a  will  paid  a  prior 
mortgagee  the  amount  of  his  lien,  he  was 
not  entitled  to  recover  such  payment, 
although  it  subsequently  turned  out  that, 
in  consequence  of  a  later  will,  the  mort- 
gagor had  no  interest  therein,  and  hence 
neither  mortgage  was  valid. 
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Compare  with  Guild  v.  Baldridp:e 
(1852)  2  Swan  (Tenn.)  295,  holding  that 
where  the  creditor  does  not  anffer  preju- 
dice by  reason  of  the  payment  of  a  debt 
to  hini  by  a  third  person,  it  is  wholly  im- 
material as  respeets  the  right  to  recover 
the  same  whether  the  payment  by  mis- 
take was  to  the  original  creditor  oar  to 
a  third  person  claiming  to.be  a  creditor 
of  the  latter.  The  plaintiff's  right  is  pre- 
cisely the  same  in  either  case,  and  he  is 
entitled  to  recover  the  amount  thus  paid. 

And  see  also  Strauss  v.  Hensey  (1896) 
9  App.  D.  C.  541,  holding  that  where  an 
innocent  person  was  defrauded  in  mak- 
ing a  loan  on  land  by  a  person  imper- 
sonating the  owner,  but  was  subsequently 
repaid  the  loan  by  another  innocent  per- 
son likewise  defrauded,  the  latter  was 
entitled  to  recover  from  the  former  the 
amount  paid  him.  The  court  said  that 
the  case  was  fully  within  the  principle 
that  where  money  is  paid  by  mistake, 
neither  party  being  in  fault,  the  party 
making  the  payment  ma}*  recover  it  as 
money  paid  without  consideration. 

Where  a  draft  drawn  upon  one  person 
was  mistakenly  presented  by  a  collector 
to  another,  who  paid  it  as  his  own  obli- 
gation, after  subsequently  ascertaining 
his  mistake  he  is  entitled  to  recover  the 
amount  paid.  Koontz  v.  Boone ville  Cent. 
Nat.  Bank  (1873)  51  Mo.  275;  Munroe 
v.  Bonanno  (1897)  16  App.  Div.  421,  45 
K.  Y.  Supp.  61. 

So,  where  the  purchaser  of  goods  was 
directed  by  the  seller  to  remit  the  pur- 
chase price  to  a  certain  bank,  which  had 
an  equitable  mortgage  on  the  goods,  and 
by  mistake  he  remitted  the  amount  to 


another  bank,  which  also  had  a  claim 
against  the  seller,  this  constituted  a  mis- 
take of  fact  entitling  the  purchaser  to 
recover  the  amount  thus  remitted.  Con- 
tinental Caoutchouc  &  Gutta  Percha  Co. 
V.  Kleinwort  Sons  &  Co.  (1904)  90  L.  T. 
N.  S.  (Eng.)  474,  52  Week.  Rep,  489,  20 
Times  L.  R,  403,  9  Com.  Cas.  240 ;  Klein- 
wort  Sons  &  C«.  V.  Duulop  Rubber  Co. 
(1907)  97  L.  T.  N.  S.  (Eng.)  263,  23 
Times  L.  R.  696. 

If  the  person  receiving  the  payment 
knows  of  the  mistake  and  induces  the 
payment,  he  is  not  entitled  to  retain  the 
monev. 

For  example,  where  the  buyer  paid  the 
purchase  price  to  the  creditor  of  the 
seller  upon  condition  that  the  creditor 
guarantee  the  delivery  of  the  goods  pur- 
chased, and  the  creditor  knew  of  this 
condition  before  he  received  and  appro- 
priated the  money,  and  further  knew 
that  the  seller  was  insolvent  and  could 
not  deliver  the  goods,  he  was  liable  to 
the  buyer  for  the  amount  received.  Ket- 
elson  V.  Groos  (1899)  21  Ter.  Civ.  App, 
31,  50  S.  W.  591. 

So,  where  materialmen,  at  the  request 
of  the  contractor,  drew  on  the  owner  of 
the  property  upon  which  the  buildings 
were  being  erected  for  more  than  the 
amount  due  for  material  furnished,  but 
recited  in  the  draft  that  the  sum  was 
to  cover  material  furnished,  and,  upon 
receiving  the  proceeds  of  the  draft,  they 
paid  the  excess  to  the  contractor,  they 
were  liable  to  the  owner  for  the  amount 
of  the  excess  thus  paid  to  them.  Cald- 
well V.  Maxfield  (1895)  7  8.  D.  361,  64 
I  X.  W.  166.  A.  O.  S. 


XEW   JERSCY    COrRT   OF   ERRORS 
AND  APPEAIiS. 

CHARLES  FLECKENSTEIX,  Jb.,  by  Next 
Friend,  et  al.,  ApptB., 

V. 

GREAT  ATLANTIC  &  PACIFIC  TEA  COM- 
PANY. 

(__  N.  J.  — ,  102  Atl.  700.) 

« 

Negligence  —  unsafe  premises  —  visitor 
to  store. 

1.  Merchants  invite  the  public  to  enter 
their  stores  to  buy  wares,  but  those  who 
accompany  them,  without  any  intention  of 
purchasing,  are  not  invitees,  but  mere  li- 
censes. 
For  other  canen,  see  NeffHgence,  I.  c,  2y  a,  in 

Dig.  i-52  N.'  a. 

Headnotes  bv  Walker.  Ch. 
I.R.A.1918C. 


Same  —  care  necessary. 

2.  The  duty  of  a  landholder  to  one  who 
enters  his  premises  by  mere  license  is  not 
to  keep  the  premises  in  a  nonhazardous 
state,  but  only  to  abstain  from  acts  wilfully 
injurious  to  the  licensee. 
For  other  ctxsea,  see  Landlord  and  Tenant^ 

IIL  o,  i,  in  Dig.  J-5«  N.  flf. 

(Garrison,  ^linturn,  and  Kalisch,  JJ.,  dis- 
sent.) 

(November  19,  1917.) 

APPEAL   by   plaintiffs   from   a    nonsuit 
granted  by  the  Supreme  Court  in  an  ac- 
tion brought  to  recover  damages  for  per- 

Note.  —  The  duty  of  a  store  or  shopkeeper 
toward  a  customer  as  to  the  condition  of  his 
premises  is  treated  in  the  notes  to  McDer- 
mott  V.  Sallaway,  21  L.R.A.(N.S.)  456,  and 
Smith  V.   Johnson,  L.R.A.1915F,  572;   and 
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Bonal  injuries  sustained  bj  the  minor  plain- 
tiff through  the  alleged  negligence  of  defend- 
ant.    Affirmed. 
•    The  facts  are  stated  in  the  opinion. 

Messrs.  WilUam  Pennington,  Charles 
C.  Pilgrim,  and  Fredrlo  C.  Ritger  for 
appellants. 

Messrs.  £dward  T.  Magoffin,  Martin 
Conboy,  and  Bdwin  N.  Moore  for  appel- 
lee. 

!  Walker,  Ch.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  by  a  son  and  his  father 
for  damages  for  injuries  sustained  by  the 
son  through  the  alleged  negligence  of  the 
defendant. 

The  facts  are  these:  On  November  30, 
1915,  Charles  Fleckenstein,  Jr.,  aged  about 
twelve  years,  accompanied  his  friend,  An- 
thony Young,  who  was  about  fifteen  years 
of  age,  into  defendant's  store.  Young  in- 
tended to  make  purchases,  and  did  so,  but 
Fleckenstein  did  not  intend  to  buy  any- 
thing, in  fact  bought  nothing,  and  merely 
accompanied  his  friend  on  the  latter's  busi- 
ness. While  Young  was  being  waited  on  the 
store  manager  directed  a  boy  to  open  a  box 
of  pork  and  beans.  The  opening  of  the  box 
was  in  nowise  connected  with  Young's  pur- 
chases, and  neither  Young  nor  Fleckenstein 
had  any  interest  whatever  in  the  box.  At 
this  time  Fleckenstein  was  standing  beside 
Young,  and  the  box  was  about  3  feet  away 
from  him.  He  was  watching  the  boy  who 
was  stooping  down  to  open  the  box  on  the 
side  away  from  Fleckenstein.  The  boy  pro- 
ceeded to  pry  off  the  lid  by  inserting  a  hatch- 
et under  it  and  by  striking  the  hatchet 
head  with  a  hammer.  While  this  was  being 
done  a  fragment  of  metal  flew  into  Fleck- 
enstein's  eye  and  destroyed  the  sight.  At 
the  close  of  the  plaint  i  AT  s  case  the  court 
granted  a  motion  for  nonsuit. 

The  question  arises,  Was  the  infant  plain- 
tiff lawfully  upon  defendant's  premises,  and, 
if  so,  was  he  an  invitee  or  licensee?  In  our 
judgment  he  was  lawfully  in  the  store  of 
the  defendant,  not  as  an  invitee,  however, 
but  only  as  a  licensee. 

Merchants  invite  the  public  to  enter  their 
stores  to  buy  wares.  It  cannot  be  said  that 
they  invite  the  entrance  of  those  who  ac- 
company them,  but  who  have  no  intention 


of  purchasing}  such  persons  are  mere  licen- 
sees. While  it  laay  be  that  they  invite  those 
to  enter,  who^  after  inspecting  their  wares, 
may  become  purchasers,  such  an  invitation 
did  not  extend  to  young  Fleckenstein,  when 
he  acc<Hnpanied  his  friend  Young  into  the 
store,  as  he  (Fleckenstein)  admittedly  had 
no  intention  of  purchasing  anything. 

This  court  in  Saunders  v.  Smith  Realty 
Co.  84  N.  J.  L.  276,  said,  at  page  279,  86 
Atl.  405,  that  where  the  use  of  property  is 
permissive,  "the  owner  is  under  no  obliga- 
tion to  them  [the  users]  except  to  abstain 
from  acts  which  are  wilfully  injurious." 
In  Fitzpatrick  v.  Cumberland  Glass  Mfg. 
Co.  61  N.  J.  L.  378,  39  Atl.  675,  4  Am, 
Neg.  Rep.  193,  the  supreme  court  held  that 
the  owner  of  lands  is  under  no  obligation 
to  keep  them  in  a  safe  condition  for  the  use 
of  a  person  who  comes  upon  them  not  by  the 
invitation  of  the  owner,  but  merely  by  his 
permission.  And  this  court  in  Delaware,  L-. 
&  W.  R.  Co.  v.  Reich,  61  N.  J.  L.  636,  at 
page  643,  41  L.R.A.  831,  68  Am.  St.  Rep. 
727,  40  Atl.  686,  held:  ''The  general  rule 
with  regard  to  the  duty  which  a  landowner 
owes  to  persons  coming  upon  his  premises 
is  that  where  the  entry  is  made  by  his 
invitation,  either  express  or  implied,  he  is 
required  to  use  reasonable  care  to  have  kis 
premises  in  a  safe  condition ;  but  that  where 
the  entry  is  made  merely  by  his  jiermissloo 
.  .  .  the  landowner  is  under  no  obliga- 
tion to  keep  his  premises  in  a  nonhazardous 
state;  his  only  duty  to  a  licensee  or  a  tres- 
passer is  to  abstain  from  acts  wilfully  in- 
jurious. And  this  rule  has  been  frequently 
enforced  by  the  courts  of  this  state.  Phil- 
lips V.  Library  Co.  56  N.  J.  L.  307,  27  Atl. 
478;  Mathews  v.  Bensel,  51  N.  J.  L.  30,  16 
Atl.  30;  Vanderbeck  v.  Hendry,  34  N.  J.  L. 
467;  Fitcpatriek  v.  Cumberland  Glass  Mfg. 
Co.  supra;  Turess  v.  New  York  S.  A  W.  R, 
Co.  61   N.  J.  L.  314,  40  Atl.  614,  supra." 

There  is  no  pretense  in  the  matter  before 
us  that  the  infant  plaintiff  was  injured  by 
a  wilful  act  of  any  of  the  defendant  com- 
pany's employees,  and  that  is  entirely  dis- 
positive of  the  case.  The  judgment  of  non- 
suit was  right,  and  must  be  aiGrmed. 

Garrison,  Minturn,  and  Kalisch,  JJ.^ 
dissent. 


see  later  oases,  Klsey  v.  J.  L.  Hudson  Co. 
KR.A.1916R,     1284;     Rumetsoh    v.    Wana- 
ma' er,    L.R.A.1916C,    1245;    and    Reese    v. 
Abeles,  L.R.A.1917K,  747. 
L.li.A.19l6C. 


Generally  as  to  the  duty  of  the  owner  of 
premises  toward  licensees,  see  L.R.A.  In- 
dexes, under  the  title,  "Ne.i,'ligence,"  and  sub- 
title, ^'Liability  to  trespassers  and  licensees." 
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ANNA  KNUDSON,  Plff.  in  Err., 

V. 

GEORGE  O.  FENIMORE  et  al. 
(—  Okla.  — ,  16J>  Pac.  478.) 

Pleading  —  allegation  of  agency. 

1.  Under  §  4759,  Okla.  Rev.  Laws  1910, 
a  general  allegation  of  authorized  agency 
will  be  presumed  to  be  an  agency  with  full 
powers  legally  conferred,  and  the  failure  to 
deny  such  allegation  under  oath  is  equiva- 
lent to  an  adrniasion  in  the  answer,  and  no 
further  proof  of  the  agent's  authority  is  re- 
quired. 

For  other  cases,  gee  Pleading,  /.  m,  in  Dig. 
1-52  N,  S. 

Mortgage  -«  tender  —  by  wliom. 

2.  A  tender  of  a  mortgage  debt  in  order 
to  extinguish  the  mortgage  lien  must  be 
made  by  one  having  the  right  to  make  it, 
and  cannot  be  made  by  a  stranger. 

For  other  eases,  see  Tender,  in  Dig.  1-^2 
iV.  8. 

Same  —  notice  of  authority. 

3.  At  the  time  the  tender  is  made,  if  not 
made  by  the  original  mortgagor,  it  must 
elearly  and  unequivocally  be  made  known 
to  the  tenderee  that  the  tenderer  is  a  person 
having  the  legal  right  to  make  the  tender, 
and  that  all  the  rights  of  the  mortgagor 
will  be  protected  by  an  acceptance  of  the 
money  and  the  discharge  of  the  mortgage. 
Tor  other  cases,  see  Tender,  in  Dig.  1-52 

y.  8. 

(February  15,  1016.) 

ERROR  to  the  District  Court  for  Okla- 
homa County  to  review  a  judgment  in 
favor  of  defendants  in  an  action  brought  to 
recover  the  amount  due  on  a  promissory 
note  and  to  foreclose  a  mortgage  given  to 
secure  it.     Reversed. 

The  facta  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Kroeger  &  King,  Oliarles  West. 
Jfoeeph  li.  Hull,  and  Horace  H.  Hagran, 
for  plaintiff  in  error : 

Hie  pleadings  do  not  show  that  defend- 
ant Sweatt  was  authorized  to  make  a  tender 
80  as  to  compel  plaintiff  to  aecept.  He  is  a 
stranger  to  the  mortgage  and  does  not  plead 
that  he  has  assumed  it. 

Jones  V.  Moore,  1  £dw.  Ch.  632 ;  Mahler  v. 
Xewbaur,  32  Cal.  168,  91  Am.  Dec.  571; 
Sinclair  v.  Learned,  51  Mich.  335,  16  N.  W. 
672;  Watkins  v.  AahwicUce,  Cro.  Eliz.  pt.  1, 
p.  132,  78  Eng.  Reprint,  389;  McDougald  v. 

Headnotes  by  RoiBSEBrea;  C. 

Note. —  As  to  who  may  make  a  tender 
which  will  discharge  the  lien  of  a  mortgage, 
see   annotation    following    this    cane,    post, 
186. 
L.R.A.19i8C. 


Dougherty,  11  G«.  570;  Roweli  v.  Jewett,  73 
Me.  365;  Harris  v.  Jex,  66  Barb.  282. 

The  facts  making  the  tender  legal  must  be 
pleaded. 

30  Cyc.  107;  Knid  Conservative  Invest. 
Co.  V.  Porter,  45  Okla.  406,  145  Pac.  805; 
Ritchey  v.  Home  Ins.  Co.  98  Mo.  App.  115, 
72  S.  W.  44;  Strickland  v,  Clements,  83 
Ark.  484,  104  S.  W.  175;  Himnielmann  v. 
Fltepatrick,  60  CaL  650;  Murray  v.  O'Brien, 
56  Wash.  361,  28  L.R.A.(N.S.)  998,  105 
Pac.  840;  Hayward  y.  Chase,  181  Mich.  614, 
148  N.  W.  214. 

Authority  to  loan  or  collect  interest  does 
not  show  authority  to  collect  principal,  so 
that  a  tender  could  be  made  to  him. 

Calhoun  v.  Ainswortfa,  118  Ark.  316, 
L.R.A.1915E,  395,  176  S.  W.  316;  Scarritt- 
Comstock  Furniture  Co.  ▼.  Hudspeth,  19 
Okla.  429,  91  Pac.  843,  14  Ann.  Caa.  857; 
Bautz  v.  Adams,  131  Wis.  152,  120  Am. 
St.  Rep.  1030,  111  N.  W.  69;  Ortmeier  v. 
Ivory,  208  111.  677,  70  N.  E.  665;  Bumham 
V.  Wilson,  207  Mass.  378,  93  N.  E.  704; 
Schenk  v.  Dexter,  71  Minn.  15,  79  N.  W. 
528;  Wynn  v.  Grant,  166  N.  C.  39,  81  S.  E. 
949:  8t.  Louis  &  S.  F.  R.  Co.  v.  Model 
Laundry,  42  Okla.  501,  141  Pac.  972. 

If  pa^tuent  is  made  to  an  agent  not  then 
possessing  the  notes,  the  payee  must  prove 
his  authority  to  accept  payment. 

Cornish  v.  Woolverton,  32  Mont.  456,  108 
Am.  St.  Rep.  598,  81  Pac.  4;  Bank  of  Uni- 
versity V.  Tuck,  101  Ga.  104,  28  S.  E.  168. 

Releasing  the  property  where  tender  is 
not  kept  good  is  clearly  inequitable. 

Ferguson  v.  Popp,  41  Mich.  115,  3  N.  W. 
287. 

Messrs.  "Welty  &  Orr,  for  defendants  in 
error : 

Defendant  Sweatt  was  not  a  stranger, 
!)Ut  had  full  authority  to  make  a  tender, 
and  Brooks  had  full  authority  to  accept  the 
same. 

Anderson  v.  Rose,  —  Okla.  — ,  152  Pac. 
102 :  Davis  v.  First  State  Bank,  —  Okla.  — , 
152  Pac.  122;  Newcomer  v.  Sheppard,  — 
Okla.  — ,  152  Pac.  66;  Mott  v.  Hull,  ■— 
Okla.  — ,  L.R.A.1916B,  1184,  152  Pac.  92. 

It  was  not  necessary  for  the  defendants 
to  do  further  than  plead  tender  in  court. 

Puis  V.  Casey,  18  Okla.  142,  92  Pac.  388; 
Smith -Wogan  Hardware  &  Implement  Co.  v. 
Bice,  34  Okla.  294,  125  Pac.  456;  Tomp- 
kins V.  Batie,  11  Neb.  147,  38  Am.  Rep. 
361,  7  X.  W.  747. 

Robberta,  C,  filed  the  following  opinion : 
On  the  11th  day  of  June,  1909,  the  de- 
fendants O.  0.  Penimore  and  Pearl  Feni- 
more,  husband  and  wife,  borrowed  of  the 
plaintiff,  Anna  Knudson,  $1,000,  and  exe* 
cuted  and  delivered  to  her  their  promissory 
note  therefor,  due  two  years  after  date,  at 
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8  per  cent  uitereEit  per  annum,  and  to  se- 
cure the  same  they  executed  their  mortgage 
on  certain  real  estate  in  Oklahoma  City,  the 
mortgage  providing,  among  other  things,  for 
payment  of  10  per  cent  attorneys'  fees  if 
suit  should  be  commenced  thereon.  At  the 
maturity  of  the  note,  June  11,  1909,  the 
interest  was  paid  to  date,  and  the  time  of 
payment  extended  six  months  at  the  same 
rate  of  interest.  At  the  time  the  interest 
was  paid,  the  note  and  mortgage  were  in 
the  possession  of  the  American  National 
Bank  of  Oklahoma  City,  and  the  payment  of 
interest  and  extension  of  time  was  made  by 
and  through  the  bank.  At  the  second  ma- 
turity of  the  note,  which  was  December  11, 
1911,  or  within  a  few  days  thereafter,  de- 
fendant W.  H.  Sweatt  tendered  to  C.  W. 
Brooks  the  sum  of  $1,040.87,  as  payment  in 
full  of  said  mortgage,  which  was  refused  by 
Brooks,  as  he  then  stated,  for  the  reason 
that  he  demanded  $100  attorneys'  fees,  in 
addition  to  the  amount  due  on  the  mort-* 
gage.  It  appears  that  the  tender  covered 
the  full  amount  due  at  the  time,  and  the 
trial  court  found  as  a  fact  that  suit  had  not 
been  commenced  at  the  time  the  tender  was 
made. 

This  action  was  commenced  to  recover 
judgment  on  the  note  and  decree  of  fore- 
closure of  the  mortgage.  The  petition  is  the 
usual  form,  with  exhibits  attached,  and  al- 
leges that  the  defendants  Miuetta  Sweatt 
and  W.  H.  Sweatt,  husband  and  wife,  claim 
to  have  some  right  or  interest  in  the  said 
premises  covered  by  the  mortgage  of  this 
plaintiff,  but  plaintiff  states  that,  whatever 
said  interest  may  be,  the  juime  is  junior  and 
inferior  and  subject  to  the  rights  of  this 
plaintiff  under  said  mortgage,  and  asks  that 
said  defendants  be  summoned  to  appear  and 
set  forth  their  interest  in  said  property, 
if  any  they  have,  and  that  sucli  interest,  if 
any,  be  sold  to  satisfy  the  claims  of  this 
plaintiff  under  said  mortgage. 

Plaintiff  prays  judgment  against  all  the 
defendants  for  $1,050  and  $105  attorneys' 
fees,  and  for  foreclosure  of  tiie  kuortgage. 
It  appears  that  the  petition  was  filed  on  the 
14th  day  of  December,  1911,  and  on  tlie 
29th  day  of  April,  1913,  the  defendants 
Fenimore  answered,  admitting  the  execution 
of  the  note  and  mortgage,  and  that  there  is 
due  on  the  note  the  sum  of  $1,040.87,  but 
deny  that  they  are  indebted  to  the  plaintiff 
in  the  sum  of  $1,050. 

On  the  19th  day  of  May,  1913,  the  de- 
fendants filed  their  first  amended  answer  as 
follows:  (1)  By  a  general  denial,  except 
as  to  such  matters  as  are  admitted;  (2) 
they  admit  the  execution  of  the  note  sued 
on;  (3)  deny  that  they  are  indebted  to 
plaintiff  in  the  sum  of  $1,050  for  principal 
and  interest  thereon;  and  (5)  further  allege 
L.R.A.1918C. 


that  the  defendants  were,  on  the  14th  day 
of  December,  1911,  indebted  upon  said  note 
for  the  principal  thereof  and  interest  to  the 
date  accrued  in  the  aggregate  sum  of 
$1,040.87,  and  no  more;  (6)  that  on  the 
14th  day  of  December,  1911,  defendant  W. 
H.  Sweatt  tendered  to  C.  W.  Brooks,  the 
authorized  agent  of  Anna  Knudson,  the 
sum  of  $1,040.87,  which  the  plaintiff, 
through  her  agent,  C.  W.  Brooks,  refused  to 
receive ;  ( 7 )  they  tender  said  amount  in  open 
court,  and  ask  that  the  plaintiff  have  judg- 
ment for  said  sum  and  no  more;  (8)  they 
pray  that  they  be  not  adjudged  indebted 
upon  said  note  and  mortgage  beyond  the 
sum  admitted,  and  that  they  have  such 
other  and  further  relief  as  they  may  be 
entitled  to  in  equity.  On  the  20th  day  of 
December,  1913,  defendants  filed  their  sec- 
ond amended  answer:  (1)  By  general  de- 
nial, except  as  to  such  matters  as  are  ad- 
mitted; (2)  admit  the  execution  of  the 
note  and  mortgage;  (3)  deny  that  they  are 
indebted  to  plaintiff,  in  the  sum  of  $1,050 
for  principal  and  interest  thereon;  (4)  ad- 
mit they  were,  on  or  about  the  14th  day  of 
December,  1911,  indebted  upon  said  note 
for  the  principal  thereof  and  interest  to 
that  time  accrued,  in  the  aggregate  sum  of 
$1,040.87,  and  no  more;  (5)  the  defendants 
for  their  further  answer  allege  that  between 
the  11th  and  14th  day  of  December,  1911, 
the  defendant  W.  H.  Sweatt,  tendered  to 
C.  W.  Brooks,  the  authorized  agent  of  Anna 
Knudson,  the  sum  of  $1,040.87,  which  the 
plaintiff,  through  her  agent,  C.  W.  Brooks, 
refused  to  receive;  that  in  making  said  ten- 
der these  defendants  did  not  require  of  C. 
W.  Brooks,  the  agent  of  plaintiff,  that  he 
deliver  to  said  defendants  the  note  and 
mortgage  sued  on,  that  he  give  a  receipt  for 
same,  or  that  he  do  anything  except  receive 
the  money.  Defendants  pray  that  they  be 
not  adjudged  indebted  upon  said  note  and 
mortgage  beyond  the  sum  admitted  as  here- 
in set  forth,  and  further  pray  that  the 
plaintiff  be  denied  the  right  to  foreclose 
said  mortgage,  but  that  the  said  mortgage 
be  ordered  canceled  and  held  for  naught, 
and  for  such  other  and  further  relief  as  the 
court  may  deem  just  and  proper. 

For  reply  to  defendants'  ansix'er,  plaintiff 
admits  the  correct  amount  due  on  the  not*» 
to  be  $1,040.87,  and  prays  for  judgment  and 
dex*ree  as  alleged  in  the  petition. 

On  these  issues  the  case  was  tried  to  the 
court,  and  judgment  rendered  againi^t  all 
the  defendants  for  the  amount  dtie  on  the 
note,  foreclosure  refused,  and  the  mortgage 
canceled.  From  this  judgment  plaintiff  ap- 
peals to  this  court. 

The  first  contention  of  counsel  for  plain- 
tiff is  that  C.  W.  Brooks  was  not  the  ajrent 
of  the  plaintiff  at  the  time  the  tende:    was 
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made.  From  the  evidence  we  would  be  in- 
clined to  favor  that  view  of  the  caae,  but 
the  answer  alleges  that  he  wa,8  the  author- 
ized agent  of  the  plaintiff,  and  that  allega- 
tion is  not  denied  under  oath,  and  therefore 
must  be  taken  as  admitted. 

It  is  a  well-settled  rule  in  this  state, 
under  §  4759,  Rev.  Laws  1010,  tliat  a  gen- 
eral allegation  of  authorized  agency  will 
be  presumed  to  be  an  agency  with  full  pow- 
ers legally  conferred,  and  tbe  failure  to 
deny  such  allegation  under  oath  is  equiva- 
lent to  an  admission  in  tlie  answer,  and  no 
further  proof  of  the  agent's  authority  is 
required.  Mitchell  v.  Knudston  Laiid  Co. 
19  N.  D.  736,  124  N.  W.  946;  Thomas  J. 
Baird  Invest.  Co.  v.  Harris,  126  C.  C.  A.  217, 
209  Fed.  297. 

Several  other  grounds  for  reversal  are 
presented  and  earnestly  argued  by  counsel; 
but,  as  we  look  at  the  case,  it  will  only  be 
necessary  to  consider  one  of  them,  which  is 
that  neither  the  allegations  nor  the  proof 
show  that  VV.  H.  Sweatt  was  authorized  to 
make  such  a  tender  as  to  effect  or  create  a 
discharge  of  the  mortgage.  That  instru- 
ment was  executed  by  the  Fenimores.  In 
their  separate  answer  they  expressly  admit 
the  execution  of  the  note  and  do  not  deny 
the  execution  of  the  mortgage,  which  is 
equivalent  to  an  admission.  They  also  ad- 
mit the  sum  of  $1,040.87  was  due  thereon, 
on  the  14th  day  of  December,  1911,  and  pray 
that  they  be  adjudged  to  pay  that  amount. 
The  defendants  Fenimore  do  not  admit  the 
authority  of  W.  H.  Sweatt  to  make  a  tender 
for  them.  So  far  as  their  separate  answer 
goes,  they  are  the  only  persons  interested 
in  the  matter,  and  all  other  persons  would 
geem  to  be  interlopers.  It  is  true^,  the  plain- 
tiff's petition  alleges  that  the  defendants 
Sweatt  claim  to  have  some  interest  in  the 
premises  covered  by  the  mortgage,  and 
plaintiff  prays  that  they  be  summoned  to 
appear  and  make  known  their  interest  in 
said  property,  if  they  have  any,  but  in  their 
iseveral  answers  they  fail,  neglect,  or  refuse 
to  state  what  interest  they  have  in  said 
property,  and  in  fact  do  not  claim  that 
they  have  any  interest  therein,  either  per- 
sonal, or  as  the  agents  of  the  mortgagors. 
Even  if  we  admit,  as  a  matter  of  fact,  that 
Brooks  was  the  agent  of  the  plaintiff,  and 
had  perfect  right  to  collect  the  money,  there 
id  no  allegation,  and  no  evidence  whatever 
tending  to  show,  that  he  knew,  or  had  any 
reason  to  believe,  that  Sweatt  had  any 
interest  in  the  transaction  at  the  time  the 
tender  was  made,  either  as  principal  or 
agent.  Counsel  for  defendants  may  claim 
that  the  answers  allege,  and  therefore  show, 
that  the  defendants  Sweatt  admit  their 
liability  on  the  note,  or  rather  for  the  debt 
secured  by  the  mortgage,  but  it  must  not  be 
L.R.A.1918C. 


overlooked  that  the  first  answer  was  filed 
by  the  Fenimores  only,  fifteen  months  after 
the  petition,  was  filed,  and  no  such  confes- 
sion or  statement  is  found  therein.  The 
first  admission  of  the  Sweatts  as  to  their 
liability  for  the  debt  is  found  in  the  an- 
swer of  all  tlie  defendants  on  the  19th  day 
of  May,  1918*  eighteen  months  after  tender 
was  made.  This  is  the  first  intimation  or 
notice  that  the  plaintiff,  or  her  alleged 
agent.  Brooks,  had  of  the  fact  that  the 
Sweatts  made  any  pretensions  of  liability 
for  the  debt,  and  the  answer  in  that  par- 
ticular, is  indefinite,  uncertain,  and  amounts 
simply  to  a  conclusion,  if  anything,  but  cer- 
tainly nothing  more.  They  admit  the  de- 
fendants are  indebted  to  plaintiff  in  the 
sum  of  $1,040.80,  but  do  not  say  which  de- 
fendants,— a  sort  of  hit  it  if  it's  a  deer, 
and  miss  it  if  it's  a  calf,  admission.  There 
is  no  reason  or  equity  in  the  contention  that 
the  defendants  brought  themselves,  or  the 
plaintiff,  within  the  harsh  rule  that  a  re- 
fusal by  a  creditor  of  a  tender  of  the 
amount  due  on  a  debt  secured  by  mortgage 
or  other  lien  operates  to  relinquish  and 
discharge  the  lien,  when  made  by  the  proper 
person,  to  the  creditor  or  his  agent  duly 
authorized  to  receive  the  same. 

Leaving  out  the  question  of  the  agency 
of  Brooks*  there  is  nothing  in  this  case 
that  even  tends  to  show  that  Wm.  H. 
Sweatt  brought  himself  within  the  rule  au- 
thorizing him  to  make  this  binding  tender. 
The  most  that  can  possibly  be  said  is  that 
there  is  some  intimation  in  the  evidence 
that  his  wife  was  sometime,  for  some  pur- 
pose unknown,  the  grantee  of  the  Fenimores, 
but  there  is  nothing  to  show  that  the  plain- 
tiff, Brooks,  knew  of  that  claim  at  the  time 
the  tender  was  made,  nor  until  it  came  out 
in  the  evidence  at  the  trial  more  than  two 
years  after  the  tender.  The  rule  as  laid 
down  in  2  Jones  on  Mortgages,  §§  895  et 
seq.,  is  that  a  tender  of  a  mortgage  debt,  in 
order  to  extinguish  the  mortgage  lien,  must 
be  made  by  one  having  the  right  to  make 
it,  and  cannot  be  made  by  a  stranger,  and 
that  "a.  mere  stranger  has  no  right  to  tender 
money  to  discharge  an  encumbrance  on  the 
property,  or  redeem  it."  One  of  the  earliest 
cases  in  this  country,  holding  that  a  tender 
of  the  money  due  on  a  mortgage  discharges 
the  lien,  is  Kortright  v.  Cady,  21  N.  Y.  343, 
78  Am.  Dec,  145.  In  a  later  case  the  su- 
preme court  of  New  York  (Harris  v.  Jex, 
06  Barb.  237)   says: 

''In  the  case  of  Kortright  v.  Cady,  supra, 
it  was  held  that  a  tender  of  the  money  due 
on  a  mortgage  discharged  the  lien,  although 
the  tender  was  not  subsequently  kept  good. 
It  is  plain  that  this  is  a  somewhat  harsh 
principle,  and  it  should  not  be  pressed 
beyond  its  strict  limits.    It  rests  upon  the 
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familiar  doctrine  that  the  bond  is  the  prin- 
cipal,  and  the  mortgage  is  the  collateral. 
Now  while  this  is  the  legal  principle,  yet 
in  modern  times  and  in  the  common  under- 
standing of  men,  a  contrary  view  prevails. 
It  is  the  security  on  the  land,  and  not  the 
responsibility  of  the  debtor,  to  which  men 
look  in  taking  mortgages.  The  facility  of 
transferring  real  estate  and  mortgages  re- 
sults frequently  in  ignoring  the  original 
mortgagor  and  treating  the  lien  on  the 
land  as  the  only  thing  of  real  value.  To 
hold,  then,  that  a  mere  tender,  without 
actual  payment,  is  a  discharge  of  the  lien, 
may  sometimes  operate  very  unjustly.  It 
is  important,  then,  to  inquire  who  has  the 
right  to  make  a  tender  which  shall  have  this 
very  serious  effect.  To  ascertain  this,  it 
may  be  well  to  examine  the  authorities  cited 
in  Kortright  v.  Cady.  The  first  is  that  of 
Jackson  ex  dem.  Bowers  v.  Crafts,  18  Johns. 
110.  In  that  case  the  party  who  made  the 
tender,  on  its  refusal,  deposited  the  money 
tendered  with  another  person,  to  be  deliv- 
ered to  the  mortgagee,  so  that  there  was 
more  than  a  mere  tender.  In  Merritt  ▼. 
Lambert,  7  Paige,  344,  the  tender  was  made 
by  the  mortgagor;  but  the  chancellor  held 
that  the  lien  was  not  discharged.  In  Ed- 
wards V.  Farmers*  F.  Ins.  &  Loan  Co.  21 
Wend.  467,  and  id.,  26  Wend.  541,  the 
tender  was  by  the  mortgagor.  The  case  of 
Arnot  V.  Post,  6  Hill,  65,  in  which  the  ten- 
der was  made  by  a  purchaser  under  a  sher- 
iffs deed,  was  reversed  in  2  Denio,  344.  In 
the  case  of  Kortright  v.  Cady  the  tender 
was  made  by  the  holder  of  the  equity  of  re- 
demption. Whether  or  not  he  had  assumed 
a  personal  liability  to  pay  the  debt  does 
not  appear.  But  the  reasoning  in  that  case 
is  throughout  based  on  the  right  of  the  mort- 
gagor to  pay  his  debt.  And  the  court  ccm- 
fttantly  speak  of  the  right  to  make  a  tender 
as  belonging  to  the  debtor.  Thus,  at  page 
306  of  21  N.  Y.,  78  Am.  Dec.  145:  The 
mortgagor  has  the  same  right  after  as  be- 
fore a  default  to  pay  his  debt  and  so  clear 
his  estate  from  encumbrances.'  'Tender  ia 
equivalent  to  payment  as  to  all  things 
which  are  incidental  and  accessorial  to  the 
debt.' 

•'Now  certainly  it  would  not  be  claimed 
that  a  mere  stranger  to  the  contract  could 
make  a  tender  of  the  debt  to  the  creditor 
which  would  have  any  validity.  And  such 
a  tender, — that  is,  a  tender  made  by  a  mere 
stranger, — if  refused,  could  not  have  the 
effect  of  'payment  as  to  all  things  which  are 
incidental  and  accessorial  to  the  debt.'  It 
is  important  to  keep  this  in  view;  that  is, 
that  a  tender  cannot  be  made  bv  a  mere 
stranger  to  the  contract,  so  as  to  oblige  the 
creditor  to  accept  it. 

"What  right,  then  has  the  owner  of  the 
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equity  of  redemption  wko  has  not  assnmed 
the  debt  personally?  He  has  juat  what 
the  name  which  designates  him  implies :  the 
equity  of  redemption.  That  is,  he  has  the 
right  to  redeem  the  land  from  the  lien.  But 
how  is  the  land  to  be  redeemed  from  the 
lien  of  the  mortgage?  Not.  I  suppose,  by  a 
mere  tender  which  is  not  kept  good,  but  by 
actual  payment,  or  by  bringing  the  money 
into  court  for  the  purpose  of  payment. 
The  mere  owner  of  the  equity  of  redemption 
owes  no  debt.  It  cannot  be  said  in  respect 
to  him,  as  it  is  said  in  Kortright  v.  Cady, 
supra :  The  creditor,  by  refusing  to  accept, 
does  not  forfeit  his  right  to  the  very  thing 
tendered,  but  he  does  lose  all  collateral 
benefits  and  securities.'  For  the  creditor, 
if  he  refuses  to  take  the  monev  from  the 
owner  of  the  equity  of  redemption,  cannot 
recover  it  from  him.  It  is  the  redemption 
of  a  lien,  not  the  payment  of  a  debt,  which 
his  tender  is  to  accomplish.  There  is  no 
debt,  at  least  from  him.  and  therefore,  as  it 
seems  to  me,  his  mere  tender  does  not  dis- 
charge the  mortgage  lien.  He  has  the  right 
to  redeem;  but  he  must  redeem  by  actual 
payment. 

"But  there  is  a  further  consideration. 
The  equity  of  redemption  was,  in  this  case, 
conveyed  subject  to  the  payment  of  the 
mortgages.  The  land  was  thereby  made  the 
primary  fund  for  payment.  The  original 
debtor  has  become  a  quasi  surety,  having  a 
right  to  insist  on  the  enforcement  of  the 
debt  out  of  the  land.  The  holder  of  the 
equity  of  redemption  cannot  even  dispute 
the  validity  of  the  mortgage.  Freeman  t. 
Auld,  44  N.  Y.  60.  The  land,  or  so  much  as 
is  necessary,  is  (as  it  were)  appropriated  to 
the  payment  of  the  mortgages.  If,  there- 
fore, under  such  circumstances,  the  owner 
of  the  equity  of  redemption  were  permitted 
to  discharge  the  lien  by  a  mere  tender  with- 
out payment,  great  Injury  would  be  done. 
For  instance,  in  the  present  case  Jex  took 
the  land  subject  to  the  mortgages.  It  is 
reasonable  to  suppose  that  in  so  doing  he 
deducted  their  amount  from  the  value  of  the 
land  agreed  upon.  The  land,  then,  is  pri- 
marilv  liable  for  the  debt.  That  is,  Poillon 
has  a  right  to  insist  upon  the  collection  of 
the  debt  first  out  of  the  land.  Now  if  by  a 
mere  tender  Jex  has  discharged  the  lien, 
then  all  the  rights  of  the  mortgagee  seem 
to  have  gone.  He  cannot  sue  Jes.  for  Jex 
never  assumed  the  debt.  He  cannot  enforce 
the  lien,  for  that,  by  the  supposition,  is 
discharged.  He  cannot  sue  Poillon,  for  by 
the  discharge  of  the  primary  fund  Poillon, 
who  has  become  a  quasi  surety,  must  be  re- 
leased. The  result  is  that  Jex  retains  the 
whole  of  the  mortgage  for  which  he  has 
paid  nothing,  and  the  mortgagee  loses  his 
debt.    Unless  the  clearest  principles  of  law 
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require  it,  we  ought  not  to  work  out  such 
injuatiee." 

We  quote  this  case  fully  for  the  purpoBe 
of  tixing  the  fact  that  under  this  harah  rule 
the  tender  must  be  made  by  the  proper  par- 
ty, and  it  necesaarily  follows  that  if  made 
by  an  actually  authorized  party,  the  ten- 
deree  is  entitled  to  know  that  fact  at  the 
time  the  tender  ia  made;  otherwiae,  how 
eould  he  possibly,  in  justice,  be  bound  by 
the  tender  ?  We  therefore  lay  this  down  as 
a  positive  rule  that  at  the  time  the  tender 
is  made,  if  not  made  by  the  original  mort- 
gagor, it  must  clearly  and  unequivocally  be 
made  known  to  the  tenderee  that  the  ten- 
derer is  a  person  having  the  legal  right 
to  make  the  tender,  and  that  all  the  rights 
of  the  mortgagor  will  be  protected  by  an 
iicceptance  of  the  money  and  the  discharge 
of  the  mortgage.  In  Sinclair  v.  Learned,  51 
Mich.  339,  16  N.  W.  674,  the  supreme  court 
of  Iowa  says:  *The  tender  proposed  to  be 
proved  appears  to  have  been  made  by  the 
plaintiff.  The  objection  to  it  was  that  the 
plaintifT  was  not  in  position  to  make  it.  He 
was  not  mortgagor  or  the  grantee  of  the 
mortgagor,  or  in  any  manner,  at  that  time, 
interested  in  the  equity  of  redemption. 
.  .  .  There  was  no  offer  to  show  that  the 
tender  was  made  for,  or  in  the  interest  or 
at  the  request  of,  the  mortgagor.  It  was 
therefore  made  by  one  who,  as  between  the 
mortgagor  and  mortgagee,  was  a  stranger 
to  their  dealings,  and  an  intermeddler. 
Nothing  is  plainer  than  that  such  a  person 
has  no  right  of  redemption.  If  the  mort- 
gagee had  accepted  the  money,  he  could  not 
afterwards  have  claimed  rights  under  the 
mortgage;  but  it  is  assumed  that  he  refused 
it,  and  this  he  clearly  had  a  right  to  do.'' 

In  the  sixth  syllabus  of  McDougald  t. 
Dougherty,  11  Ga.  570,  it  is  said:  "A  ten- 
der, to  be  a  bar,  should  be  made  by  the 
debtor  or  his  legal  representative,  and  not 
by  a  stranger."  The  opinion  of  the  court 
fully  sustains  the  doctrine. 

In  Mahler  v.  Newbaur,  32  Cal.  168,  91 
Am.  Dec.  571,  the  headnotes  are  as  follows : 

''A  party  having  no  interest  in  the  mort- 
gaged premises  or  in  the  tender  made  has 
DO  right  to  make  a  tender  on  his  own  behalf 
of  the  amount  due  on  the  mortgage. 

'*When  a  tender  of  the  amount  due  on  a 
mortgage  is  made  by  a  stranger,  and  not 
the  party  in  interest,  the  creditor  must  be 
informed  on  whose  behalf  it  is  made;  and,  if 
not  so  informed,  the  tender  is  invalid." 

In  the  body  of  the  opinion  they  fuUy  and 
completely  sustain  the  rule  herein  laid 
down. 

In  a  very  recent  case,  Bnmswick  Realty 
Co.  V.  University  Invest.  Co.  43  Utah,  75, 
143  Pac.  608,  the  court  says:  "In  no  event 
can  the  appellant  insist  that,  as  the  pur- 
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chaser  of  the  equity  of  redemption,  with- 
out assiuning  payment  of  the  debt,  it  could, 
by  its  tender,  discharge  the  premises  from 
the  mortgage  lien.  The  appellant  was  a 
stranger  to  the  contract  between  the  trust 
company  and  the  Carpenters,  its  grantors, 
and  hence  the  only  effect  the  tender  would 
have  would  be  to  stop  interest  on  the  debt 
and  to  prevent  the  recovery  of  costs  and 
attorneys'  fees." 

Hunt  on  Tender,  in  §  373,  uses  the  follow- 
ing language:  "A  tender  by  a  mere  stranger 
will  not  discharge  the  lien  of  a  mort- 
gage. Where  mortgaged  premises  are  con- 
veyed to  a  purchaser  subject  to  a  mortgage, 
but  without  any  assumption  (A  the  debt  by 
him,  a  tender  by  such  owner  of  the  equity 
of  redemption  will  not  discharge  the  lien. 
As  between  the  mortgagor  and  the  pur- 
chaser of  the  legal  estate,  the  mortgage  debt 
is  part  of  the  consideration,  and  the  land 
is  the  primary  fund  for  the  payment  of  the 
mortgage  debt.  Hence  a  purchaser  cannot 
be  permitted  to  discharge  the  lien  of  the 
mortgage  by  a  mere  tender  without  pay- 
ment. If  he  desires  to  pay  the  mortgage 
debt  so  as  to  free  his  land,  and  the  mort- 
gagee refuses  the  money,  he  has  his  remedy 
in  equity  to  compel  a  discharge  of  the  mort- 
gage, and,  by  keeping  the  tender  good  and 
bringing  the  money  into  court  for  the  pur- 
pose of  the  payment,  he  stops  the  running 
of  the  interest,  and  subjects  the  mortgagee 
to  the  costs  of  the  suit.  Or  in  a  suit  to  fore- 
close he  may  plead  the  tender  as  a  defense 
and  bring  the  money  into  court  with  like 
effect." 

In  Grafflin  v.  State,  103  Md.  171,  63  Atl. 
373,  7  Ann.  Cas.  1061,  one  of  the  headnotes 
is  as  follows:  "In  order  to  extinguish  the 
lien  of  a  mortgage  by  a  tender  of  the 
amount  due  at  maturity  and  its  refusal  by 
the  mortgagee,  the  tender  must  be  made  bj' 
a  person  who  has  a  right  to  pay  the  debt; 
such  as  the  debtor  himself,  or  the  holder 
of  the  title  to  the  property  mortgaged,  or 
the  holder  of  some  subsequent  lien  having 
an  equity  of  redemption.  The  tender  of  the 
debt  by  a  stranger  does  not  extinguish  the 
lien  of  the  mortgage." 

In  the  body  pf  the  case  the  court  states 
its  reasons  for  so  holding  in  the  following 
language:  "In  the  first  place,  the  plea 
does  not  aver  that  the  guaranty  company 
was  the  owner  of  the  equity  of  redemption 
in  the  mortgaged  property,  or  that  the  com- 
pany occupied  any  other  relation  to  the 
property  or  the  liens  upon  it  that  would 
entitle  it  to  tender  to  the  holder  of  the  first 
mortgage  the  amount  due  thereon.  The 
plea  sets  up  simply  the  fact  that  the  guar- 
anty company,  a  mere  stranger,  tendered  to 
the  holder  of  the  first  mortgage  the  amount 
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due  thereon,  whereby,  upon  the  holder's  re- 
fusal to  accept  payment,  the  lien  of  the 
first  mortgage  was  extinguished  and  the 
second  mortgage  thereupon  became  the  first 
mortgage.  It  may  be  conceded  that  if  there 
is  a  tender  of  the  mortgage  money  at  the 
time  and  in  the  manner  prescribed  in  the 
condition  of  the  mortgage,  and  the  mort- 
gagee refuses  to  receive  it,  the  condition  is 
complied  with  and  the  mortgagee  must  lose 
his  security  upon  the  land,  which  was  mere- 
ly collateral  to  the  debt,  although  the  mort- 
gagor may  be  still  liable  for  the  money. 
Merritt  v.  Lambert,  7  Paige,  344;  28  Am.  & 
£ng.  Enc.  Law,  13.  But  to  produce  such 
a  result  the  money  really  due  must  be  ten- 
dered by  a  person  having  a  right  to  make 
the  tender,  because  a  valid  tender  can  only 
be  made  by  the  person,  or  the  agent  of  the 
person,  who  has  a  right  to  pay  the  debt; 
as  the  debtor  himself  or  his  representatives, 
or  the  holder  of  the  title  to  the  estate  or 
property  on  which  the  debt  is  a  lien,  or  the 
holder  of  some  subsequent  lien  having  an 
equity  of  redemption;  a  tender  by  a  stran- 
ger is  not  good.  28  Am.  &  Eng.  Enc.  Law, 
34," 

From  the  foregoing  it  must  be  apparent 
that  no  Bucb  tender  was  made  as  would  ef- 
fect a  discliarge  of  the  mortgage  lien. 

By  their  answer  the  defendants  confessed 


the  amount  of  $1,040.87  to  be  due  on  the 
note  on  the  14th  day  of  December,  1911. 
That  admission  should  be  accepted  by  the 
court  as  the  true  amount  due  at  that  time, 
and  was  the  amount  for  which  judgment 
and  decree  of  foreclonure  should  have  been 
rendered,  and  the  court  committed  error 
in  not  so  doing.  The  judgment  of  the  trial 
court  should  therefore  be  reversed  and  re- 
manded to  the  District  Court  of  Oklahoma 
County,  with  directions  to  that  court  to 
set  aside  its  judgment  therein  and  enter 
judgment  against  the  defendant-s  for  the 
sum  of  $1,040.87,  with  interest  thereon  at 
8  per  cent  from  the  19th  day  of  May,  1913. 
and  further  decreeing  said  m6rtgage  to  be 
a  prior  lien  on  the  property  involved,  and 
that  the  same  be  foreclosed  and  the  prop- 
erty ordered  sold,  as  provided  by  law,  for 
the  payment  of  said  indebtedness,  and  that 
said  court,  in  the  exercise  of  its  equitable 
jurisdiction,  disallow  the  claims  of  plain- 
tiff for  attorneys*  fees. 

Per  Curiam: 

Adopted  in  ^vhole. 

Petition  for  rehearing  denied  March  7, 
1916.  Second  petition  for  rehearing  denied 
January   8,   1918. 


Annotatioii — ^Who  may  make  a  tender  wbich  will  discharge  the 

mortgage* 


of 


It  is  a  rule  that  the  tender  of  the 
amount  due  on  a  mortgage  discharges  the 
lien  thereof.  This  rule  has  been  dis- 
cussed in  detail  in  this  series  of  reports.^ 
By  reference  to  the  above  note  it  will  be 
seen  that  the  mortgage  is  discharged  by 
such  a  tender,  if  made  at  maturity, 
whether  or  not  the  tender  has  been  kept 
good.  Where  the  tender  is  made  after 
maturity  there  is  some  difference  of  opin- 
ion as  to  the  necessity  of  keeping  it  good. 
The  tender  under  this  rule  is  not,  there- 
fore, the  ordinary  tender  made  to  stop 
the  running  of  interest  or  the  accrual  of 
costs,  which  it  is  necessary  to  keep  good. 
The  present  note  is  concerned  with  one 
of  the  phases  of  the  general  rule  first 
herein  referred  to,  viz.,  the  person  by 
whom  such  tender  must  be  made  to  effect 
a  discharge  of  the  lien  of  the  mortgage. 
A  tender  for  the  purpose  of  discharging 
the  lien  of  a  mortgage  must  be  distin- 
guished from  a  tender  for  the  purpose 
of  acquiring  some  rights  in  the  mortgage 


itself,  or  for  the  purpose  of  redemption. 
It  has  been  stated  that  '*an  offer  of  mon- 
ey by  a  subsequent  encumbrancer  for  the 
purpose  of  acquiring  a  prior  encum- 
brance, or  as  a  step  preparatory  to  a 
bill  to  redeem,  is  quite  different  in  its 
spirit  and  equitable  bearing'^  from  a 
tender  of  the  money  in  the  sense  of  an 
offer  made  and  understood  as  one  to 
cancel  the  lien  of  the  former  mortgage,* 
Where  the  party  making  the  tender  fails 
to  make  it  clear  that  he  intends  to  pay 
the  mortgage  and  cancel  the  lien,  he  can- 
not insist  that  the  lien  is  discharged  by  a 
refusal  of  the  tender,  especially  where 
the  mortgagee  has  reason  to  believe  that 
his  purpose  is  to  secure  a  transfer  of 
the  securities  to  himself  and  hold  tbem 
against  the  mortgaged  premises.*  This, 
however,  goes  to  the  sufflciene\'  of  the 
tender  rather  than  to  the  person  who 
may  make  it,  and  is  therefore  not  within 
'  the  scope  of  this  discussion. 
i      Other  questions  of  interest  in  connec- 


1  See  note  to  Parker  v.  Beaslcy,  33  L.R.A. 
231. 

•  Proctor  V.  Robinson  (1877)  35  Mich. 
284;  and  aee  Frost  t.  Yonkers  6a\*.  Bank 
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(1877)  70  N.  Y.  or,3,  26  Am.  Rep.  627,  infra, 
note  24. 

8  Proctor  V.  Robinson  (Mich.)  and  Frost  v. 
Yonkers  Sav.  Bank  (N.  T.)  supra. 
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tion  with  the  present  question  have  been 
discussed  in  this  series  of  reports.* 

It  seems  clear  that  the  mortgc^or  may 
make  the  tender  so  long  as  he  remains 
the  owner  of  the  property.  It  has  been 
stated  that  a  tender  '^nst  be  made  by 
the  owner  of  the  mortgaged  property,  or 
someone  acting  by  his  authority  or  in  his 
interest;  for,  as  it  has  often  been  said, 
the  right  to  redeem  is  inseparable  from 
the  ownership  of  the  property."*  As 
will  appear,  in  subsequent  parts  of  this 
note,  however,  parties  other  than  the 
owner  are  held,  at  least  in  some  juris- 
dictions, to  have  the  right  to  make  a 
tender  which  will  discharge  the  lien  of 
the  mortgage.  As  hereafter  pointed  out, 
in  some  jurisdictions,  even  the  owner  of 
the  mortgaged  property  is  not  entitled 
to  make  such  tender  if  he  be  a  purchaser 
of  the  property  after  the  mortgage  was 
given,  without  having  assumed  payment 
of  the  mortgage.  The  real  question  is 
as  to  who,  other  than  the  mortgagor, 
may  make  the  tender. 

It  has  been  stated  generally  that  any 
party  who  has  an  interest  in  the  mort- 
gaged property  may  make  the  tender.* 
But  the  interest  which  entitles  the  hold- 
er to  make  a  tender  must,  it  seems,  be 
one  subject  to  the  mortgage.  Accord- 
ingly, the  holder  of  a  tax  title  which  is 
not  subject  to  the  mortgage  has  been  held 
not  entitled  to  make  a  tender.''  The 
court  states  that  the  holder  of  the  tax 
title  'Sras  not  mortgagor,  or  the  grantee 


of  the  mortgagor,  or  in  any  manner  at 
that  time  interested  in  the  equity  of  re^ 
demption.  He  had  tax  titles,  it  is  true, 
but  these  were  not  subjeet  to  the  mort* 
gage.  There  was  no  offer  to  show  that 
the  tender  was  made  for  or  in  the  in- 
terest or  at  the  request  of  the  mortgagor. 
It  was  therefore  made  by  one  who,  as 
between  the  mortgagor  and  mortgagee, 
was  a  stranger  to  their  dealings  and  an 
intermeddler.  Nothing  is  plainer  than 
that  such  a  person  has  no  right  of  re- 
demption." 

It  is  recognized  in  all  the  eases  that  a 
stranger  cannot  make  the  tender  which 
will  discharge  the  lien  of  the  mortgage.* 
If  the  stranger  makes  the  tender  on  be- 
half of  a  party,  it  is  not  good  where  the 
mortgagee  is  not  informed  of  the  party 
in  whose  behalf  it  is  made.*  But  if  the 
mortgagee  does  understand  the  relation 
of  a  stranger  to  the  mortgaged  property, 
a  tender  need  not  necessarily  be  made 
by  the  mortgagor.^*  The  fact  that  the 
mortgagee  supposed  the  tender  to  be 
made  on  behalf  of  a  party  who  was  en- 
titled to  make  it  does  not  aid  the  tender 
when  it  was  in  fact  made  on  behalf  of  a 
party  other  than  the  one  supposed.^^ 

According  to  the  better  considered 
eases,  a  purchaser  of  land  subject  to  a 
mortgage  who  has  not  assnmed  payment 
of  the  mortgage  debt  is  not  entitled  to 
make  a  tender  which  will  discharge  the 
lien  of  the  mortgage.^*  The  reasoning 
upon  which  this  conclusion  is  reached  is 


*  The  effect  of  tender  before  maturity  of 
debt  to  discharge  lien  of  mortgage  is  dis- 
cussed in  PyroBS  v.  Fraser,  23  L.R.A.(N.S.) 
40.3. 

^^ee  note  to  Thomas  v.  Seattle  Brewing 
t  Malting  Co.  15  LJl.A.(N.S.)  1164,  as  to 
the  effect  of  tender  after  default,  of  amount 
<lae  under  chattel  mortgage. 

See  note  to  Murray  v.  O'Brien,  28  L.R.A. 
(X.S.)  998,  as  to  the  effect  of  tender  after 
maturity,  but  before  foreclosure,  to  dis- 
charge lien  of  mortgage. 

sjoeephson  v.  Ginsburg  Realty  Co.  (1915) 
169  App.  Div.  189, 154  N.  Y.  Supp.  533.  deny- 
ing the  right  to  make  a  tender  to  one  who 
agreed  to  furnish  money  to  the  mortgagor 
with  which  to  pay  the  mortgage. 

BLoftis  V.  Alexander  (1013)  139  Ga.  346, 
77  S.  E.  169,  Ann.  Caa.  1914B,  718. 

In  denyiBg  the  right  of  a  stranger  to 
make  a  tender,  the  court  in  OrafHin  v.  State 
11906)  103  Md.  171,  63  Atl.  373,  7  Ann.  Cas. 
1061,  says  that  to  discharge  the  lien  of  the 
mortgage  the  money  must  be  tendered  by 
t  person  having  the  right  to  make  the  ten- 
der, because  **&  valid  tender  can  only  be 
made  by  the  person,  or  the  agent  of  the  per- 
son, who  has  a  ri^t  to  pay  the  debt,  as  the 
debtor  himself  or  his  representatives,  or  the 
holder  of  the  title  to  the  estate  or  property 
on  which  the  debt  is  a  lien,  or  the  holder  of 
L.RA.1918C. 


some  subsequent  lien  having  an  equity  of 
redemption." 

7  Sinclair  v.  Learned  (1883)  51  Mich.  335, 
16  N.  W.  672. 

ft  Loftis  V.  Alexander  (Ga.)  and  CIraffin  v. 
State  (Md.)  supra;  Harris  v.  Jex  (1873)  66 
Barb.  (N.  Y.)  232,  affirmed  in  (1873)  55  N. 
Y.  421,  14  Am.  Rep.  285;  Josephson  v.  Gins- 
burg Realty  Co.  (1915)  169  App.  Div.  189, 
1.54  N.  Y.  Supp.  533  (see  note  5,  supra) ; 
Kmdsox  v.  Fenimore,  ante,  181;  Brunswick 
Realty  Co.  v.  University  Invest.  Co.  (1913) 
43  Utah,  75,  134  Pac.  608.  See  Sinclair  v. 
Learned  (Mich.)  supra. 

9  Mahler  v.  Newbaur  (1867)  32  Cal.  168, 
91  Am.  Dec.  571,  holding  a  tender  by  an  at- 
torney for  a  purchaser  of  the  mortgaged 
property  inetfectual  where  the  mortgagee 
did  not  know  and  was  not  informed  for 
whom  the  tender  was  made. 

See  WHiittaker  v.  Belvidere  Roller  Mill  Co. 
(1897)  55  W.  J.  Eq.  674,  38  Atl.  289,  infra. 
See  Knudson  v.  Fenimore. 

lODavies  v.  Dow  (1900)  80  Minn.  223,  83 
N.  W.  50,  sustaining  a  tender  by  an  assignee 
in  insolvency  of  a  chattel  mortgagor. 

See  Eslow  v.  Mitchell  (1873)  26  Mich. 
5(X),  infra. 

11  Mahler  v.  Newbaur  (Cal.)  supra. 

"Harris  v.  Jex  (1873)  66  Barb.  (N.  Y.) 
232.    This  case  was  affirmed  by  the  court  of 
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very  clearly  set  forth  in  the  opinion  in 
Knudson  v.-  Fbnimobe,  ante,  181,  and 
extracts  from  the  opinions  of  other 
courts  and  text-writers  contained  there- 
in, and  amounts  in  hrief  to  this:  viz., 
that  the  purchaser  who  has  not  assumed 
payment  of  the  mortgage  owes  no  debt 
to  the  mortgagee;  hence  the  mortgagee, 
if  he  refuse  the  tender,  cannot  recover 
the  debt  from  such  purchaser;  the  right 
which  such  purchaser  has  is  to  discharge 
the  lien  of  the  mortgage,  either  by  actual 
payment  or  by  bringing  the  money  into 
court  for  the  purpose  of  payment.  In 
the  case  of  a  chattel  mortgage  securing  a 
debt  that  is  payable  on  demand,  the 
right  of  one  who  has  purchased  the  mort- 
gaged property  subject  to  the  existing 
lien,  but  who  has  not  assumed  the  pay- 
ment thereof,  to  make  a  tender,  has  been 
denied.  The  court  states:  ''Nor  am  I 
able  to  see,  under  the  evidence  and  find- 
ings of  the  referee,  that  the  plaintiff  had 
the  right  to  make  a  legal  and  valid 
tender  of  the  debt  for  which  the  chattel 
mortgage  was  security.  Clearly  a  tender 
of  the  debt  before  it  was  due  would  be 
ineffectual  to  destroy  the  security.  The 
debt  was  payable  on  demand  and  would 
be  due  either  on  the  demand  of  the  de- 
fendant or  on  the  tender  of  the  debtor. 
The  plaintiff  did  not  assume  payment  of 
the  debt  in  purchasing  the  property,  and 


I  took  upon  himself  no  duty  or  obligation 
!  in  reference  thereto.  So  far  as  the  con- 
tract between  Fitzgerald  and  defendant 
is  concerned,  he  is  an  entire  stranger."  " 
The  court  again  refers  to  the  fact  that 
the  debt  was  not  due  at  the  time  of  the 
tender,  and  continues  by  saying  that, 
in  view  of  all  the  facts,  ''we  think  the 
plaintiff  was  not  in  a  position  to  per- 
form the  condition  of  the  mortgage  by  a 
tender  of  the  debt,  and  nothing  short  of 
absolute  payment  by  him  and  acceptance 
by  the  creditor  could  vest  him  with  the 
title  to  the  property.'*  Such  a  purchaser 
has  been  held  to  be  a  stranger  to  the 
transaction.^^ 

But  where  such  purchaser  has,  as  part 
of  the  contract  of  purchase,  assumed 
pa3rment  of  the  mortgage,  he  may  make 
the  tender;  such  a  purchaser  is  not  a 
stranger.  ^^ 

It  has  been  assumed  in  a  number  of 
cases  that  a  purchaser  of  the  mortgaged 
property  may  make  a  tender  which  will 
discharge  the  lien  of  the  mortgage.  The 
court  in  these  cases  has  not  considered 
whether  the  purchaser  assumed  payment 
of  the  mortgage.  The  facts  are  such  that 
the  cases  cannot  be  regarded  as  direct 
authority  upon  the  question,  but  as  they 
have  a  bearing  upon  it  they  have  been 
included  herein.^*  It  has  been  held  that 
a  purchaser  of  the  mortgagor's  title  and 


appeals  in  (1874)  55  N.  Y.  421,  14  Am.  Rep. 
285,  but  the  tender  was  held  liisufTicient  up- 
on other  grounds,  and  the  court  expressly 
states  it  to  be  unnecessary  to  decide  whether 
the  purchaser  might  make  the  tender. 

Harris  v.  Jex  (1873)  66  Barb,  (N.  Y.)  232, 
was  followed  in  Frost  v.  Yonkers  Sav.  Bank 
(1876)  8  Hun  (N.  Y.)  26,  affirmed  without 
deciding  this  point  in  (1877)  70  X.  Y.  553, 
26  Am.  Rep.  627,  in  case  of  a  tender  by  a 
junior  mortgagee. 

Although  the  court  of  appeals  in  affirming 
Harris  v.  Jex  did  not  decide  the  right  of  a 
purchaser  of  the  mortgaged  property  to 
make  the  tender,  see  opinion  in  Xoves  v. 
Wyckoff  (N.  Y.)  infra. 

Brunswick  Realtj'  Co.  v.  University  In- 
vest. Co.  (1913)  43  Utah,  75,  134  Pac.  608. 
Such  a  purchaser  is  a  stranger  to  the  con- 
tract. 

See  discussion  in  KxUDSOx  v.  Fenimore, 
ante,  181. 

A  tender  by  a  purchaser  of  mortgaged 
premises  of  the  amount  of  the  mortgage 
was  held  insufficient  for  other  reasons  in 
Smith  V.  Mould  (1914)  87  Misc.  199,  140  W. 
Y.  Supp.  552^  and  the  right  of  the  purchaser 
to  make  the  tender  was  not  considered. 

WNoyes  v.  Wyckoff  (1889)  114  IT.  Y.  204, 
21  N.  E.  158. 

"Harris  v.  Jex  (1873)  66  Barb.  (N.  Y.) 
232,  affirmed  in  (1873)  55  N.  Y.  421  (see  su- 
pra note  12),  followed  in  Frost  v.  Yonkers 
Sav.  Bank  (1876)  8  Hun  (N.  Y.)  26,  affirmed 
L.R.A.1918C. 


in  (1877)  70  N.  Y.  553,  26  Am.  R«p.  627, 
without  reference  to  this  point,  holding  a 
tender  by  a  junior  mortgagee  insufficient. 

"Loftis  V.  Alexander  (1913)  139  Ga.  346, 
77  S.  E.  169,  Ann.  Cas.  1914B,  718,  holding 
the  purchaser  of  land  subject  to  "a  loan 
deed."  which  such  purchaser  as^^umod,  en- 
titled to  make  a  tender  to  the  holder  of  the 
loan  deed.  The  court  states  that  "in  this 
state  a  deed  to  secure  a  debt  is  not  the  same 
as  a  mortjL^age.  Such  a  deed  conveys  title. 
A  mortgage  is  only  a  lien.  But  a  deed  of 
that  character  is  in  several  particulars  Bimi- 
lar  to  a  common-law  mortgage;  and  one  of 
them  is  as  to  the  right  of  one  who  buys  the 
property  from  the  maker  of  the  deed,  and 
obtains  an  equitable  interest  therein,  to  pro- 
tect his  purchase  by  paying  off  the  secured 
loan;  especially  where,  as  part  of  the  con- 
tract of  purchase,  he  agrees  to  make  such 
payment." 

iein  .lohnston  v.  (Jray  (1827)  16  Serg.  A; 
R.  (Pa.)  361,  16  Am.  Dec.  677,  in  holding  a 
tender  by  a  purchaser  of  mortgaged  premises 
good,  the  court  states  that  *'as  a  purchaser, 
whose  title  was  on  record,  he  had  a  right 
to  tender  and  redeem."  The  exact  bearings 
of  the  tender  in  this  case  is  not  altogether 
clear. 

A  tender  by  a  purchaser  from  the  mortga- 
gor  was  treated  as  valid  in  Jackson  ex  dent. 
Bowers  v.  Crafts  (1820)  18  Johns.  (N.  Y.) 
110,  but  the  dispute  in  that  case  was  as  to 
whether  the  tender  was  made  to  the  ri^ht 
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interest  at  an  execution  sale  of  that 
interest  may  tender  the  amount  of  a 
prior  mortgage  to  the  mortgagee,  and, 
the  tender  being  kept  good,  the  lien  of 
the  mortgage  is  devested,  and  the  pur- 
ehaser  entitled  to  possession.  ^^ 

It  has  usually  been  held  that  a  seoond 
mortgagee  may  make  a  tender  which  will 
discharge  the  lien  of  a  mortgage.^^  *^No 
distinction  is  perceived  as  to  the  effect 
of  a  tender/'  says  the  court  in  one  case, 
'^between  that  of  a  mortgagor  to  a  mort- 
gagee, and  of  a  subsequent  encumbrancer 
to  the  same  party  to  redeem.     In  each 


case  the  effect  is  to  disehaige  the  lien  of 
!  the  mortgage  on  the  mortgaged  prem- 
ises, and  if  tender  discharges  the  lien  in 
one  case,  it  ought  to  have  the  same  effect 
in  another."  ^'    It  has  been  stated  that 
an  assignee  of  a  second  mortgagee  is  en- 
titled to  make  the  tender.^    But  a  sure- 
•  ty  on  the  official  bond   of  the   second 
mortgagee  is  not  entitled  to  make  the 
tender;  ^^    nor    can    a    purchaser    at    a 
I  foreclosure  of  a  junior  mortgage  make 
I  the  tender  when  his  relation  to  the  prop- 
erty does  not  appear  to  the  mortgagee.^ 
-  One  coHrt,  in  discussing  this  case,  states 


person,  no  question  being  raised  aa  to  the 
perHon  by  whom  it  was  made.  See  New 
York  cases,  supra. 

A  tender  by  a  purchaser  of  chattels  to 
the  mortgagee  was  held  to  discharge  the 
mortcage  in  Thomas  v.  Seattle  Brewing  & 
Malting  Co.  (1908)  48  Wash.  560,  15  L.R.A. 
iX.  S.)  1164,  125  Am.  St.  Rep.  945,^94  Pac. 
116,  15  Ann.  Cas.  494,  but  there  was  no 
«lii<*stion  as  to  the  proper  person  to  make 
the  tender. 

The  court  in  Murray  v.  O^rien  (1909)  56 
Wash.  361,  28  L.R.A*(Nr.S.)  998,  105  Pac. 
840,  regards  the  purchaser  of  an  undivided 
interest  in  the  mortgaged  property  as  en- 
titled to  make  the  tender,  but  the  tender 
in  this  case  was  held  inetTectual  to  discharge 
the  lien  of  thp  Tnorttm^'o  for  ntbor  reasons. 
^  In  Rice  v.  Kahn  (1887)  70  Wis.  323.  35 
^.  W.  465,  a  tender  hy  an  agent  of  a  pur- 
chaser of  chattels  was  treated  as  good  with- 
out any  discussion. 

A  tender  by  a  purchaser  of  part  of  the 
mortgaged  premises  was  held  to  stop  inter- 
est in  Brown  v.  Simons  (1864)  45  ».  H.  211. 

A  purchaser  of  one  of  two  Jots  upon 
which  deeds  of  trust  had  been  given  to  se- 
cure two  notes  has  no  right  to  demand,  as  a 
condition  of  his  tender  of  the  amount  due 
on  one  of  the  notes,  that  a  release  should 
be  executed  dischar^ng  the  lot  purchased 
by  him  from  liability  for  the  remainder 
due  upon  the  other  note.  Flake  v.  Nuse 
(1879)  51  Tex,  98.  See  references  to  note 
in  33  L.R.A.  231,  contained  in  note  18,  infra. 

A  purchaser  of  a  partnership  intei'est  in  a 
stock  of  goods  was  held  to  have  the  right  to 
make  a  tender  of  the  amount  due  on  a 
pledge  of  the  goods  in  Summers  v.  Heard 
'1P^9)  66  Ark.  550,  50  S.  W.  78,  51  S.  W. 
1057. 

AM.ould  V.  Armagost  (1896)  46  Neb.  897, 
65  X.  W.  1064  (chattel  mortgage). 

WHull  V.  Godfrey  (1891)  31  Web.  204,  47 
X.  W.  850  (chattel  mortgage).  But  see 
contra.  Frost  v.  Yonkers  Sav.  Bank  (1876) 
8  Hun  (N.  Y.)  26,  affirmed  in  (1877)  70  X. 
Y.  553,  26  Am.  Re»).  627,  supra. 

It  is  stated  obiter  in  Sager  v.  Tupper 
(1876)  35  Mich.  134,  that  if  a  second  mort- 
gagee had  made  an  absolute  tender  to  the 
first  mortgagee,  who  had  foreclosed  his 
mortgage,  before  the  period  for  redemption 
had  expired,  the  flrtt  mortgage  would  have 
been  discharged  by  such  tender. 
LJ{.A. 19181. 


The  right  of  a  second  mortgagee  of  chat- 
tels to  make  a  tender  was  not  raised  in 
Bank  of  Benson  v.  Hove  (1890)  45  Minn.  40. 
47  N".  W.  449,  the  sfnfBciency  of  the  tender 
being  denied  on  other  grounds. 

But  a  tender  by  a  second  mortgagee  of 
chattels,  accompanied  by  and  conditioned 
upon  a  demand  which  he  was  not  legal!}' 
entitled  to  make,  that  certain  securities  held 
by  the  first  mortgagee  be  assigned  to  him, 
is  an  ineffectual  tender.  Schmittdiel  v. 
Moore  (1894)  101  Mich.  590,  60  N.  W.  279, 
affirmed  on  second  appeal  in  (1899)  120 
Mich.  199,  79  N.  W.  195.  This  raises  a  ques- 
tion not  within  the  scope  of  the  note.  See 
sufficiency  of  tender  made  on  condition,  TI.  d, 
2,  of  the  note  to  Parker  v.  Beasley,  33  L.R.A. 
231,  and  also  I.  e,  2,  relating  to  real  estate 
mortgages. 

In  holding  that  a  jnnior  mortgagee  of 
chattels  who  had  tendered  the  amount  due 
on  a  prior  mortgage  to  the  sherifT,  who  held 
the  property  for  the  purpose  of  jforeclosing 
the  senior  mortgage,  was  entitled  to  recover 
possession  of  the  chattels,  the  court  in  De- 
Luce  v.  Root  (1899)  12  S.  D.  141,  80  N.  W. 
181,  says  that  the  rights  of  the  junior  mort- 
gagee were  the  same  as  the  mortirapfor's. 
**She  was  required  to  pay,  or  offer  to  pay, 
the  same  amount  that  the  mortgagor  would 
have  been  required  to  pay  to  satisfy  the 
claim  of  the  senior  mortgagee."  And  the 
court  concludes  that  as  the  junior  mortgagee 
offered  to  pay  a  sum  in  excess  of  the  amount 
due  on  the  senior  mortgage,  she  was  entitled 
to  be  subrogated  to  all  the  benefits  of  the 
superior  lien. 

M  Dings  V.  Parshall  (1876)  7  Hun  (N.  Y.) 
522. 

«0  Mahler  v.  Newbaur  (1867)  32  Cal.  168, 
91  Am.  Dec.  671. 

tiGrafflin  v.  State  (1906)  103  Md.  171»  68 
Atl.  373,  7  Ann.  Cas.  1061,  holding  a  surety 
on  the  committee  of  a  lunatic,  who  had 
taken  a  second  mortgage  on  premises,  not 
entitled  to  make  a  tender  of  the  amount 
due  on  the  first  mortgage  to  the  mortgagee 
therein.  The  court  states  that  the  surety 
did  not  owe  the  mortgage  debt  on  the  prop- 
erty, that  he  did  not  own  the  property,  and 
had  no  interest  of  any  kind  in  it,  but  was 
a  total  stranger,  and  could  not,  therefore, 
as  a  volunteer,  make  a  valid  tender  of  the 
money  due  on  the  first  mortgage. 

»  Whittaker  v.  Belvidere  Roller  Mill  Co. 
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that  ''to  make  an  effectual  tender,  it 
must  appear  that  at  the  time  when  it 
was  made  the  party  making  it  had  the 
right  to  tender  payment  of  the  debt,  as 
in  the  case  of  the  debtor  himself  or  his 
representatives,  or  the  holder  of  the  title 
to  the  estate  on  which  the  debt  was  a 
lien;  or  that  he  had  the  right  to  require 
a  transfer  of  it,  as  in  the  case  of  subro- 
gation of  a  surety,  or  redemption  sought 
by  the  holder  of  some  subsequent  lien 
having  that  equity.  The  demand  should 
clearly  disclose  the  right  of  the  party 
making  the  offer,  so  that  the  creditor 
may  be  notified  of  his  duty  to  accept."  •* 
A  distinction  must  be  observed  be- 
tween a  tender  for  the  purpose  of  dis- 
charging the  lien  of  a  mortgage  and  one 
for  the  purpose  of  acquiring  rights  there- 


in. 


M 


It  is  usually  held  that  an  agent  of  the 
mortgagor  may  make  the  tender.^^  In 
the  cases  thus  holding  the  mortgagee  ap- 
parently knew  the  party  represented  by 
the  agent.  In  some  cases  it  is  expressly 
made  a  condition  of  the  tender  by  anoth' 
er  that  the  mortgagee  understand  for 
whom  it  is  made.^  It  has  been  held  that 
where  the  mortgagee  does  not  understand 
this,  the  agent  is  in  the  position  of  a 
stranger  and  the  tender  is  not  good." 

An  assignee  for  the  benefit  of  creditors 
may  make  the  tender  if  the  mortgagee 
understands  his  relation  to  the  mort- 
gaged property  and  recognizes  his  right 
to  make  it,  or  waives  objection  to  a 
tender  by  the  assignee  by  failing  to 
make  objection  at  the  time  of  the  ten- 
der.«« 


(1897)  56  W.  J.  Eq.  674,  38  Atl.  289,  holding 
that  a  purchaser  at  a  foreclosure  sale  held 
under  a  junior  mortgage,  whose  relation  to 
the  property  was  not  disclosed,  is  not  en- 
titled to  make  the  tender.  The  tender  was 
also  held  insufficient  in  this  case  on  the 
ground  that  it  was  coupled  with  a  demand 
that  the  bond  secured  by  the  prior  mort- 
gage be  assigned. 

M  Whittaker  v.  Belvidere  Roller  Mill  Co. 
(N.  J.)  supra. 

M  Procter  v.  Robinson  (1877)  35  Mich. 
284,  holding  that  a  second  mortgagee  who 
intends  to  make  an  oflfer  of  money  by  way 
of  tender  in  payment,  and  with  the  purpose 
of  insisting  that  the  lien  of  the  earlier  mort- 
gage be  dis^harered  in  case  of  refusal  to 
accept  it,  is  bound  to  act  in  a  straightfor- 
ward way  and  distinctly  and  fairly  make 
known  his  true  purpose. 

Practically  the  same  idea  is  expressed  in 
Frost  V.  Yonkers  Sav.  Bank  (1877)  70  N.  Y. 
558.  26  Am.  Rep.  627. 

WA  tender  by  the  agent  of  a  mortgagor 
of  chattels  was  held  sufficient  in  Schayer  v. 
Commonwealth  I^an  Co.  (1895)  163  Mass. 
322,  39  Atl.  1110. 

A  tender  by  an  attorney  for  a  chattel 
mortgagor  was  treated  as  trood  in  Dau.'^'h- 
erty  v.  Byles  (1879)  41  Mich.  61,  1  N.  W. 
919,  where  the  parties  thereafter  acted  upon 
the  assumption  that  an  effectual  tender  had 
been  made. 

It  is  held  in  Porter  v.  Farmers  A  M.  Sav. 
Bank  (1909)  143  Iowa,  629,  120  N.  W.  633, 
that  a  mortgagee  to  whom  property  has 
been  convey^  by  the  mortgagor  under  an 
agreement  that  tlie  mortgagor  should  have  a 
stated  tune  in  which  to  redeem  it  cannot 
object  to  an  offer  to  redeem  made  by  the 
wife  of  the  mortgagor,  where  it  appeared 
that  the  mortgagor  himself  was  away  from 
home  durmg  most  or  all  of  the  time  covered 
by  the  transaction,  and  that  the  wife  was 
in  personal  charge  of  the  property,  and  to 
a  ^^reat  extent  conducted  the  negotiations 
with  the  mortgagee,  and  the  husband  rati- 
fied and  affirmed  her  action  therein. 
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See  Rice  v.  Kahn  (1887)  70  Wis.  323, 
35  N.  W.  465,  supra. 

MIt  was  urged  in  one  case  by  the  mort- 
gagees of  a  chattel  that  they  could  not 
be  compelled  to  accept  a  tender  from  an 
agent  unless  they  had  an  opportunity  of 
knowin^f  his  authority.  In  answer  to  this 
contention,  the  court  states  that  upon  the 
facts  there  was  some  conflict  in  testimony, 
''but  the  charge  of  the  court  was  very  strong 
in  requiring  that  they  should  have  a  rea- 
sonable opportunity  to  see  the  paper,  and 
learn  the  extent  of  the  authority;"  and 
since  there  was  evidence  which  tended  to 
showr  that  the  mortgagees  had  this  oppor- 
tunity, it  must  be  assumed  that  it  was 
satisfactory  to  the  jury.  Eslow  v.  Mitchell 
(1873)  26  Mich.  500. 

In  an  action  of  replevin  by  a  mortgagor 
of  chattels  to  recover  the  same,  which  had 
been  taken  by  the  mortgagee,  the  plaintilT 
relied  upon  a  tender  of  the  amount  of  the 
mortgage  debt  bv  a  subsequent  mortoneee. 
It  la  assumed  that  to  entitle  the  plaintiff 
to  rely  upon  this  tender  it  muse  JUave  be^^n 
made  on  his  behalf.  Whether  it  was  made 
on  his  behalf  was  left  to  the  jury  under 
instructions  that  if  the  subsequent  mort- 
gagee was  acting  on  behalf  of  the  plaintiff 
and  made  the  tender  for  him,  and  what  was 
said  and  done  and  the  information  imparted 
were  sufficient  to  appraise  the  mortgagee 
that  the  tender  was  being  made  for 
the  mortgagor,  it  was  sufTicient.  This  in- 
struction was  held  sulHciently  favorable  to 
the  mortgagee  in  the  replevin  action.  Shat- 
tuck  v.  Cole  (1892)  91  Mich.  580,  62  N.  W. 
69. 

87  Mahler  v.  Newbaur  (18G7)  32  Cat  168, 
91  Am.  Dec.  571.  suprq. 

28  Davies  v.  Dow  (1900)  80  Minn.  233,  83 
N.  W.  50  (chattel  mortgage). 

In  Juckett  v.  Fargo  Mercantile  Co.  (1905) 
19  S.  D.  150,  102  N.  W.  604,  a  receiver  of 
the  mortgagor  was  held  not  entitled  to  make 
a  tender  that  woidd  discharge  a  mortgage 
according  to  an  agreement  entered  into  sub- 
sequently   to    the   mortgage,   between    the 
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The  holder  of  a  tax  title  which  is  not  I  to  make  the  tender;  such  a  holder  is  a 
subject  to  the  mortgage  is  not  entitled  |  stranger.** 


mortgagor  and  mortgagee^  by  t^  terma  of 
which  the  mortgage  was  to  be  discharged 
upon  certain  terma  therein  ^stated.  The 
uiurtgagor  was  in  default  at  the  time  of  the 
tender  by  the  receiver,  and  the  court  relies 


upan  this  fact  also  in  denying  the  receiver's 
right  to  make  the  tender. 

^Sinclair    v.    Learned    (1883)    51    Mich. 
336,  16  N.  W.  672.  W.  A.  E. 


TENNESSEE  SUPREME  COURT. 

MINNIE  V.   McIRVIN,  By  Next   Friend, 
Plff.  in  Certiorari, 

V. 

UNCOLN  MEMORIAL  UNIVERSITY 

et  aL 

(—  Tenn.  — ,  197  S.  W.  862.) 

Limitation  of  actions  »  married  women 
—  statutory  removal  of  disability  — 
effect. 

A  statute  inlly  emancipating  women  from 
all  disability  on  account  of  coverture,  giv- 
ing them  the  same  right  to  sue  and  be  sued 
as  if  unmarried,  repeals  the  provision  in 
the  Statute  of  Limitations  entitling  mar- 
ried women  to  bring  actions  within  a  speci- 
fied time  after  removal  of  their  disability, 
so  that  an  action  for  personal  injurv  must 
be  brought  by  a  married  woman  within  the 
time  specified  by  statute  after  the  injury 
occurs. 
For  other  cases,  see  LimitatMm  of  Actions, 

JL  m,  f»  Dig,  1-^2  A'.  S. 

(October  13,  1917.) 

ClERTIORARI  to  the  Court  of  Civil  Ap- 
'  peals  to  review  a  judgment  affirming  a 
judgment  of  the  Circuit  Court  for  Knox 
County  overruling  a  motion  for  new  trial 
of  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caueed  by  ih^  negligent  treatment  of  plain- 
tiff while  in  the  defendant  hospital.  Af« 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  Bailey  Wray  and  John  W. 
Green,  for  plaintiff  in  certiorari: 

Plaintiff,  a  married  woman,  is  not  barred 
by  the  Statute  of  Limitations  from  bringing 
this  suit,  and  the  Act  of  1013,  chapter  26, 
removing  the  disability  of  coverture  to  a 
certain  extent,  has  no  bearing  upon  actions 
for  personal  injuries. 

Thompson  v.  Cincinnati,  N.  O.  &  T.  P. 
B.  Co.  109  Tenn.  268,  70  S.  W.  612;  Suther- 
land, Damages,  p.  1652;  Wilson  v.  Wilson, 
36  Cal.  447,  95  Am.  Dec.  104;  Norcross  v. 
Stuart,  50  Me.  87;  Trafford  v.  Adams  Exp. 

Kote.  —  For  statutory  removal  of  disabil- 
ity of  coverture  as  repealing  exception  in 
Statute  of  Limitations  in  favor  of  married 
vomen,  see  annotation  following  thia  case, 
post,  J03. 
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Co.  8  Lea,  97;  Memphis  Steam  Laundry 
V.  Johnson,  5  Tenn.  C.  C.  A.  123;  Chatta- 
nooga V.  Carter,  132  Tenn.  609,  179  S.  W. 
127;  Wood,  Limitations,  p.  1108;  Solomon 
V.  Oarland,  2  Mackey,  121;  Wolf  v.  Bau- 
ereis,  72  Md.  481,  8  L.R.A.  680,  19  Atl. 
1045;  Snashall  v.  Metropolitan  K.  Co.  8 
Mackey,  399,  10  L.R.A.  746;  Lillienkamp 
V.  Rippetoe,  133  Tenn.  67,  L.R.A.1916B, 
881,  179  S.  W\  628,  Ann.  Cas.  1917C,  901. 

Messrs.  Smith,  Word,  &  Anderson,  for 
the  University,  defendant  in  certiorari: 

A  married  woman  is  barred  bv  the  Stat- 
ute  of  Limitations  of  one  year  from  bring- 
ing suit  for  alleged  damages  for  personal 
injury. 

Chavin  v.  Nashville,  1  Tenn.  C.  C,  A. 
317;  25  Cyc.  1254;  Higgins  v.  Stokes,  116 
Ky.  664,  76  S.  W.  834,  3  Ann.  Cas.  816; 
Sturgill  v.  Chesapeake  &  O.  R.  Co.  116  Ky. 
659,  76  S.  W.  826;  Lindell  Real  Estate  Co. 
V.    Lindell,    142    Mo.    61,    43    S.    W.    368; 

Throckmorton  r.  Pence,  121  Mo.  60,  26  8. 
W.  843;  Castner  ▼.  Walrod,  83  111.  171,  26 
Am.  Rep.  369;  Hicks's  Estate,  7  Pa.  Super. 
Gt.  274;  Ban  v.  Bullard,  52  Barb.  141; 
Murphy  v.  J.  H.  Evans  City  Steam  Laundry 
Co.  62  Neb.  693,  72  N.  W.  960;  Brown  v. 
Cousens,  61  Me.  301;  Harrer  v.  Wailner, 
80  111.  197;  Cocke  v.  Garrett,  7  Baxt.  360; 
Knoxville  R.  &  Light  Co.  v.  Vangiider,  132 
Tenn.  487,  L.R.A.1916A,  1111,  178  S.  W. 
1117,  10  N.  C.  C.  A.  820. 

Messrs.  Brown  &  Burrows  also  for  de- 
fendants in  certiorari. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

When  the  Married  Woman's  Emancipa- 
tion Act  ( 1913,  chap.  26 )  went  into  effect, 
was  the  exemption  of  married  women  from 
the  operation  of  the  general  Statute  of 
Limitations  abrogated? 

The  action  in  favor  of  plaintiff,  a  married 
woman,  was  for  personal  injuries  to  herself, 
and  was  commenced  after  the  lapse  of  the 
period  of  one  year  from  the  accrual  of  the 
cause  of  action  allowed  by  the  Statute  of 
Limitations  for  the  bringing  of  suit. 

It  is  claimed  by  the  plaintiff  that  the  suit 
is  saved  from  the  bar  of  that  statute  by 
reason  of  the  exemption  clause  in  favor  of 
married  women. 

Thompson's  Shannon's  Code,.§  4448,  is  as 
follows:    "If   the   person   entitled   to   com- 
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mence  the  action  is,  at  the  time  the  cause 
of  action  accrued,  ...  a  married 
woman,  such  person  .  .  .  may  commence 
the  action,  after  the  removal  of  such  dis- 
ability, within  the  time  of  limitation  for 
the  particular  cause  of  action,  unless  it 
exceed  three  years,  and  in  that  case  within 
three  years  from  the  removal  of  such  dis- 
ability." 

The  defendant  contends  that  this  saving 
clause  is  not  applicable  since  the  Married 
Woman's  Act  went  into  effect,  January  1, 
1914,  and  the  injuries  were  sustained  sub- 
sequent to  that  date. 

That  act  was  one  "to  remove  disabilities 
of  coverture  from  married  women,"  and 
provides  that  married  women  are  fully 
emancipated  from  all  disability  on  account 
of  coverture,  and  that  every  woman  now 
married  shall  have  the  same  capacity  to 
sue  and  be  sued,  with  all  the  rights  and 
incidents  thereof,  as  if  she  were  not  married. 
Act  1913,  chap.  26,  Thompson's  Shannon's 
Code,  §  4249a. 

It  was  held  in  Lillienkamp  v.  Rippetoe, 
133  Tenn.  57,  L.R.A.1916B,  881,  179  S.  W. 
628,  Ann.  Cas.  1917C,  901,  that  the  last- 
named  act  did  not  abrogate  the  common-law 
rule  that  one  spouse  cannot  sue  the  other 
for  assault;  and  the  same  ruling  has  been 
made  quite  general  in  other  jurisdictions 
in  respect  of  all  civil  actions  sought  to  be 
brought  by  the  wives  against  their  hus- 
bands, notwithstanding  emancipation  acts 
which  do  not  expressly  confer  that  right. 
These  decisions,  however,  are  based  upon  the 
principle  of  public  policy  involved  in  the 
common-law  rule  denying  the  right  of  ac- 
tion. 

We  are  to  deal  here  with  a  claim  of  ex- 
emption based  upon  a  statute,  not  upon  the 
common  law  or  upon  any  considerations  of 
public  policy. 

In  Knoxville  R.  &  Light  Co.  v.  Vangilder, 
132  Tenn.  487,  499,  L.R.A.1916A,  1111,  178 
S.  W.  1117,  10  N.  C.  C.  A.  820,  it  was  held 
that  a  married  woman's  right  of  action  for 
her  personal  injuries  was  within  the  pur- 
view of  the  provision  respecting  her  suing 
as  if  she  were  a  feme  covert. 

The  courts  are  in  hopeless  conflict  on  the 
far-reaching  question  that  stands  for  solu- 
tion, and  the  reasoning  in  favor  of  each  of 
two  views  and  rulings  is  as  cogent  as  the 
conclusions  reached  are  divergent. 

Tlie  arguments  advanced  in  the  cases  that 
hold  that  the  exemption  of  married  women 
from  the  general  Statute  of  Limitations  re- 
mains effective  in  such  circumstances  mav 
l)e  thus  summarized: 

(a)  The  wife  is  always  largely  under  the 
influence  and  control  of  her  husband,  and 
the  naked  legal  right  to  sue  may  be  of  lit- 
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tie  avail  to  her  if  his  influence  or  command 
be  that  suit  shall  not  be  brought. 

(b)  A  married  woman  is  not  exempted 
from  the  operation  of  the  general  statute 
merely  becai^e  she  is  not  allowed  to  sue 
alone,  but  on  account  of  the  marital  rela- 
tion itself,  which  may  be  supposed  to  dis- 
able or  embarrass  her  in  the  assertion  of 
liL-r  rights. 

(c)  Mere  ability  to  sue  does  not  create 
an  obligation  to  do  so. 

(d)  There  is  no  logical  impropriety  in 
the  legislature  providing  that  a  married 
woman  may  sue  alone,  and  in  providing  also 
that  she  may  be  given  time  to  sue  after  the 
disability  of  coverture  is  removed;  there- 
fore a  repeal  of  the  earlier  statute  by  im- 
plication is  not  effected  by  reason  of  re- 
pugnancy in  the   two  acts. 

Adhering  to  this  view  are  the  courts  of 
Kentucky,  Missouri,  New  Jersey,  Ohio,  Ore- 
gon, and  W^yoming,  and  Mr.  Wood  in  2 
Wood,  Limitations,  2d  ed.  §  240. 

The  reasoning  in  cases  holding  to  the  con- 
trary is  as  follows: 

(a)  It  is  the  disability  as  the  result  of 
marriage,  and  not  the  marriage  itself,  that 
is  the  reason  for  the  exception  or  saving 
clause  in  the  general  statute.  It  is  the 
disability  that  is  removed;  the  marriage 
status  is  not  in  contemplation  for  removal 
as  an  impediment. 

( b )  The  reason  for  the  exception  ceasing, 
the  saving  clause  ceases  also,  and  is  no 
longer  protective  of  the  married  woman. 

Announcing  this  doctrine  are  the  deci- 
sions in  a  majority  of  the  jurisdictions  that 
have  pronounced, — England,  Arkansas,  Cali- 
fornia, Georgia,  Illinois,  Indiana,  Maine. 
Michigan,  Nebraska,  New  York,  Pennsyl- 
vania; and  more  recently,  and  since  the 
passage  of  acts  of  complete  emancipation, 
as  we  understand  their  decisions,  the  courts 
of  North  Carolina  (Bond  v.  Beverly,  152 
N.  C.  63,  67  S.  E.  55.  and  Graves  v.  Howard, 
159  N.  C.  694,  75  S.  E.  998,  Ann.  Cas.  191 4C, 
565)  and  Mississippi  (Wvatt  v.  Wvatt, 
81  Miss.  219,  32  So.  317).  ' 

We  are  of  opinion  that  the  direction  to 
be  given  our  ruling  on  the  point  was  indi- 
cated by  the  opinion  of  this  court  in  the 
recent  case  of  Gould  v.  Frost,  138  Tenn. 
— ,  196  S.  W^  949.  It  was  there  held  that  a 
section  (3532,  Tliompson'.s  Shannon's  Code) 
of  the  Mechanics'  Lien  Statute  which  con- 
tained a  provision  which  tended  to  the  pro- 
tection of  married  women  as  a  class  was 
abrogated  by  the  Married  Women's  Act, 
generally  known  as  the  Emancipation  Act, 
since  the  effect  of  the  later  act  was  com- 
pletely to  emancipate  so  far  as  disability 
inhering  in  marriage  was  concerned. 

The  section  of  the  Mechanics'  Lien  Act 
provided  that  the  lien  should  have  applica- 
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tion  to  lands  of  femes  covert  when  the  con- 
tract is  evidenced  b^  a  writing  signed  by 
her.  In  the  case  referred  to  there  was  no 
written  agreement.  It  was  said  that  the 
legislature  intended  by  this  provision  in 
favor  of  married  women  to  obviate  *'the  dis- 
ability of  coverture"  and  to  prescribe  the 
manner  in  which  it  could  be  done;  that 
Bueh  disability  was  the  reason  for  the  ex- 
ceptional and  favorable  treatment  accorded 
when  it  was  required  that  there  be  a  signed 
written  instrument  in  order  to  the  bindinc: 
of  the  realty  of  femes  covert.  It  therefore 
followed  that  when  the  later  act  removed 
that  disability  the  reason  for  the  shielding 
clause  in  the  earlier  act  ceased,  and  the 
lien  of  the  mechanic  was  enforced. 


Hie  argument  was  that  employed  In  the 
cases  that  announce  the  majority  rule  on 
the  question  under  consideration  in  t^e 
pending  case.  It  results  that  the  removal 
of  the  disability  of  coverture  and  the  grant 
to  plaintilf  of  the  right  to  sue  and  be  sued, 
"with  all  the  incidents  thereof,  as  if  she 
were  not  married/'  removed  the  exemption 
which  otherwise  would  have  excluded  her 
from  the  operation  of  the  Statute  of  Limi- 
tations. Plaintiff's  cause  of  action  arose 
after  the  Emancipation  Act  went  into  effect, 
and  was  barred,  therefore,  when  she  brought 
suit* 

The  Court  of  Civil  Appeals  and  the  trial 
judge  reached  the  same  conclusion,  and  an 
afiSrmance  results. 


AnnotaitKM>-*St»tatory  renM>val  of  duability  of  coverture  at  repealing  ex- 
ception in  Statute  of  Limitations  in  favor  of  married  women. 


It  is  the  aim  of  the  note  to  discuss  the 
question  whether  the  so-called  Married 
Women's  Acts,  conferring  oa  married 
women  certain  rights  of  property  and  of 
aetion,  iiave  repealed  by  implication  the 
exception  commonly  found  in  Statutes 
of  Limitations  in  their  favor.  The  note 
does  not  purport  to  coTer  cases  involv- 
ing express  statutory  repeal  of  the  ex- 
ception,^ although  some  cases  of  this 
kind  are  incidentally  referred  tOb 

The  statutory  provisions  either  as  re* 
gards  the  ezceptioa  or  the  .capacity  to 
sne  are  not  uniform,  and  as  far  as  pos- 
sible have  been  set  out.  But  frequently 
the  court  refers  to  the  statute  without 
quoting  it,  or  otherwise  fully  indicating 
its  scope. 

On  the  question  presented  the  author* 
ities  are  in  conflict^  due  in  part  to  dif^ 
ferences  in  statutes,  but  chiefly,  it 
appears,  to  differences  as  to  the  inter- 
pretation and  purpose  of  the  exception 


in  the  Statutes  of  Limitations  in  favor 
of  married  women.  It  has  been  said  that 
the  trend  of  recent  deoisions  is  against 
the  doctrine  of  implied  repeal  by  the 
Married  Women's  Acts  of  the  saving 
clause  in  favor  of  married  women  in  the 
Statutes  of  Limitation.'  But  from  the 
cases  in  the  note  it  does  not  appear  that 
there  is  a  clear  trend  of  authority  either 
way  on  this  question. 

It  is  to  be  observed  that  the  doctrine 
attributed  to  any  particular  jurisdiction 
merely  represents  the  judicial  precedents 
in  that  jurisdiction,  and  not  necessarily 
the  present  state  of  the  law  on  the  point, 
since  the  situation  may  have  been  en- 
tirely changed  by  subsequent  statutes. 

Among  the  states  in  whieh  it  has  been 
held  that  exceptions  have  been  repealed 
by  implication  by  the  enactment  of  stat- 
utes conferring  on  married  women  rights 
of  property  and  of  action  are  Georgia,' 


iFor  example,  it  appears  that  in  1895 
the  legislature  amend^  the  Texas  statute 
limiting  the  time  for  beginning  an  action  for 
recovery  of  real  property  by  omitting  mar- 
ried women  from  the  excepted  classes  en- 
titled  to  additional  time  after  the  removal 
of  disability  withhi  which  to  bring  the  ac- 
tion, the  amendment  providing,  however, 
that  limitations  should  not  begin  to  run 
against  married  women  until  they  were 
twenty-cme  years  of  age,  and  that  their 
disability  should  continue  one  year  after  the 
passage  of  the  act.  Among  other  cases  con- 
struing this  statute,  see  Williams  v.  Brad- 
ley (1902)  —  Tex.  ay.  App.  — ,  67  S.  W. 
170;  Beale  v.  Johnson  (1907)  45  Tex.  Civ. 
App.  119,  99  S.  W.  1M5;  Shook  v.  Lauser 
L.K.A.19180.  13 


(1907)  —  Tex.  Civ.  App.  — ,  100  S.  W.  1042; 
Ryman  v.  Petruka  (1914)  —  Tex.  Civ.  App. 
— ,  166  S.  W.  711;  and  Thompson  v.  Mc- 
Connell  (1901)  46  C.  C.  A.  124,  107  Fed.  33. 

•  Lindell  Real  Estate  Co.  v.  Lindell  (1897) 
142  Mo.  61,  43  8.  W.  368. 

•G«. — The  cases  of  Sparks  v.  Roberts 
(1880)  66  Ga.  671,  and  Perkins  v.  Oompton 
(1882)  69  Ga.  736,  hold  that,  since  the 
passage  of  the  Married  Woman's  Act  of 
1866  and  subsequent  statutes  removing  the 
disability  of  married  women  to  sue,  the 
Statute  of  Limitations  runs  against  them 
the  same  as  against  other  persons.  But  the 
statutory  provisions  involved  are  not  set 
out. 
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4IU.— The  Illinois  statute  of  1861  pro 
vides:  '^AU  property^  both  real  and  person- 
al, belonging  to  any  married  woman  as  her 
sole  and  separate  property,  or  which  any 
woman  hereafter  married  owns  at  the  time 
of  her  marriage,  or  which  any  married 
woman,  during  coverture,  acquires  in  good 
faith  from  any  person  other  than  her  hus- 
band, by  descent,  devise,  or  otherwise,  to- 
gether with  all  the  rents,  issues,  increase, 
and  profits  thereof,  shall,  notwithstanding 
her  marriage,  be  and  remain,  during  cover- 
ture, her  sole  and  separate  property,  under 
her  sole  control,  and  be  held  and  possessed 
and  enjoyed  by  her  the  same  as  though  she 
was  sole  and  unmarried,  and  shall  not  be 
subject  to  the  disposal,  control,  or  inter- 
ference of  her  husband,  and  shall  be  exempt 
from  execution  or  attachment  for  the  debts 
of  her  husband."  And  it  was  held  in  Cast- 
ner  v.  Walrod  (1876)  83  III.  171,  26  Am. 
Rep.  369,  that  this  statute  repealed  by  im- 
plication the  saving  clause  in  the  Statute 
of  Limitations  entitling  married  women  to 
bring  actions  within  the  time  limited  after 
becoming  femes  sole.  The  court  expressly 
overruled  on  this  point  Morrison  v.  Norman 

(1868)  47  111.  477,  and  Noble  v.  McFarland 

(1869)  61  IlL  226. 

To  the  same  effect  as  Castner  v.  Walrod, 
supra,  are  Hayward  v.  Qunn  (1876)  82  111. 
385;  Enos  v.  Buckley  (1880)  94  111.  459; 
Geisen  v.  Heiderich  (1882)  104  111.  537; 
Safford  v.  Stubbs  (1886)  117  111.  389,  7 
N.  E.  663;  Miller  v.  Pence  (1890)  132  ni. 
149,  23  K  E.  1030;  Beattie  v.  Whipple 
(1894)  154  III.  273,  40  N.  E.  340;  Kibbe  v. 
Ditto  (1877)  93  U.  S.  674,  23  L.  ed.  1005 
(construing  Illinois  statutes). 

In  Hayward  v.  Gunn  (1876)  82  HI.  385, 
the  court  said  that  the  necessary  effect  of 
the  Act  of  1861  investing  married  Women 
with  the  sole  control  of  their  separate  prop- 
erty was,  as  to  such  property,  to  place  them 
in  precise Iv  the  same  position,  as  far  as  the 
Statute  of  Limitations  was  concerned,  that 
they  would  occupy  if  femes  sole;  that  the 
e.vception  in  favor  of  married  women  in  the 
Statutes  of  Limitation  was  because  of  their 
disability  to  sue  without  consent  of  their 
husbands  and  the  joining  of  their  names, 
and  that,  this  disability  being  removed  by 
the  Act  of  1861>  a  married  woman  should  be 
held  to  the  same  promptness  in  the  asser- 
tion of  her  right  as  any  other  property 
owner. 

In  Enos  y.  Bucklejr  (1880)  94  111.  469, 
the  court  said  that  since  the  enaetmeot  of 
the  Married  Woman's  Act  of  1861  the  saving 
clause  in  favor  of  married  women  in  the 
limitation  law  had  no  force,  but  applied 
against  a  married  woman  equally  as  against 
an  unmarried  woman,  without  regard  to 
whether  the  property  of  a  married  woman 
be  strictly  in  legal  understanding,  before  the 
passage  of  the  act,  her  separate  property 
or  not,  and  without  regard  to  the  time  of 
its  acquisition,  whether  since  or  before  .the 
enactment  of  the  statute,  or  whether  during 
or  before  coverture. 
L.R.A.]918C. 


The  Illinois  Statutes  of  1861  and  1874^ 
enlarging  the  rights  and  legal  capacities  of 
married  women,  by  implication  repealed  all 
savings  in  their  favor  in  existing  limita- 
tion laws,  including  that  relating  to  the 
prosecution  of  writs  of  error.  Geisen  v» 
Heiderich  (1882)  104  111.  537. 

But  see  note  32,  infra. 

«Me. — ^Brown  v.  Cousens  (1863)  51  Me. 
301  (statute  enabling  a  married  woman  to 
sue  in  her  own  name  as  if  unmarried,  and 
to  make  any  bond  or  contract  or  perform 
any  matter  or  thing  necessary  to  the  prose- 
cution of  such  suits,  held  to  repeal  the  pro- 
vision in  the  Statute  of  Limitation  entitling 
married  women  to  bring  actions  within  the 
time  limited  after  the  disability  was  re- 
moved). 

e  Mich,— King  v.  Merritt  (1887)  67  Mich. 
194,  34  N.  W.  689  (Statute  of  1866,  re- 
lieving married  women  from  all  disability 
to  sue,  held  to  repeal  by  imptication  a  pro- 
vision in  a  Statute  of  Limitation  entitling 
married  women  to  bring  actions  within  a 
specified  time  after  the  disability  was  re- 
moved). To  the  same  effect  are  Curbay 
V.  Bellemer  (1888)  70  Mich.  106,  37  N.  W. 
911,  and  Douglass  v.  Douglass  (1888)  72 
Mieh.  86,  40  N.  W.  177. 

7  If eb.— Murphy  v.  J.  H.  Evans  City 
Steam  Laundry  Go.  (1897)  62  Neb.  693,  72 
N.  W.  960  (the  Statute  of  1871,  providing 
that  a  woman  may,  while  married,  sue  and 
be  sued  in  the  same  manner  as  if  she  were 
unmarried,  being  held  to  repeal  the  pro- 
vision in  a  Statute  of  Limitations  entitling 
married  women  to  bring  actions  within  the 
time  limited  after  the  disability  was  re- 
moved). To  the  same  effect  is  Linton  v. 
Heye  (1903)  60  Neb.  460,  111  Am.  St.  Repu 
666,  96  N.  W.  1040,  holding  that  the  rule 
applied  to  nonresident  married  women. 

In  Pope  V.  Hooper  (1877)  6  Neb.  178, 
it  was  held  that  as  the  common-law  dis- 
ability of  a  married  woman  had  been  re- 
moved by  the  Act  of  1871,. entitling  a  mar- 
ried woman  to  sue  and  be  sued  in  the  same 
manner  as  if  unmarried,  she  no  longer  came 
within  the  protection  of  a  statute  authoriz- 
ing the  vacation  or  modification  of  judg- 
ments at  a  subsequent  term  in  erroneous 
proceedings  against  certain  classes,  iuclud- 
ing  married  women. 

And  in  Smithson  v.  Smithsoa  (1893)  37 
Neb.  635,  40  Am.  St.  Rep.  604.  56  N.  W. 
300,  the  court  stated  that  the  exception  in 
favor  of  married  women,  in  a  statute  pro- 
viding that  proceedings  to  vacate  or  modify 
a  judgment  on  the  ground  of  fraud  must  be 
begun  within  two  years  after  the  rendition 
thereof  unless  tJhe  party  entitled  thereto 
is  a  married  woman,  eould  have  no  force, 
in  view  of  subsequent  statutes  removing 
the  disability  imposed  by  the  common  law 
on  married  women. 

8  Pa.— Hick's  Estate  (1898)  7  Pa.  Super. 
Ct.  274,  holding  that  the  Statute  of  1887, 

<  conferring  on  a  married  woman  the  same 
I  rights  of  property,  of  contract,  and  of  ac- 
I  tion  as  if  she      were  a  feme  sole,  except 
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same  view  was  taken  in  a  New  York 
ease,^^  but  the  opposite  oonolusion  was 
also  reached  in  that  state.^<^i  In  1870 
the  legislature  omitted  married  women 
from  among  the  exeepted  olasses.^^ 
Several      English"     and      Canadian 


eases  ^.  also  rapport  the  doctrine  of  re- 
peal by  implieation. 

The  right  to  sue  as  if  unmarried  con* 
fetxed  on  married  women  by  statute  not 
being  limited  to  married  women  who  are 
residents  of  the  state,  the  rule  that  the 


that  she  could  not  convey  or  mortgage  her 
real  estate  unless  her  husband  joined,  and 
could  not  become  aooommodation  indorser, 
guarantor,  or  surety,  repealed  the  provision 
in  a  Statute  of  Limitation  that  if  any  per* 
•on  was  a  feme  covert  at  the  time  the 
cause  of  action  aoerued  she  might  main- 
tain the  action  within  the  time  limited  after 
discoverture. 

To  the  same  effect  is  Nissley  v.  Bra- 
baker  (1899)  192  Pa.  388,  43  Atl.  967.  And 
see  Orr  v.  Orr  (1911)  22  Pa.  Diet.  R.  887, 
in  which  it  is  impHed,  apparently,  that  a 
married  woman  is  not  excepted  from  the 
operation  of  the  Statute  of  Limitations. 

>TeniL — ^McIrvin  v.  Lucooln  Memorial 
Universitt,  ante,  191;  Chapin  v.  Nashville 
(1910)  1  Tenn.  C.  C.  A.  317,  holding  thaf  a 
statute  providing  that  where  a  husband  has 
deserted  his  family  the  wife  may  prosecute 
or  defend,  in  his  name,  any  action  which 
he  might  have  prosecuted  or  defended,  and 
maj  also  sue  and  be  sued  in  her  own  name 
for  any  cause  of  action  accruing  subsequent 
to  the  desertion,  operated,  as  to  cases  within 
its  Bcope,  to  repeal  the  provision  in  tho 
Statute  of  Limitations  entitling  married 
vomen  to  bring  actions  within  a  specified 
time  after  removal  of  their  disabUity. 

10  ir.  Y.~Ia  Ball  v.  BuUaid  (1868)  52 
Barb.  141,  it  was  held  that  the  New  York 
Sututes  of  1860  and  1862^  entitling  mar- 
ried women  to  bring  actions  as  though  they 
vere  femes  sole*  repealed  by  implication  the 
saving  clause  in  a  Statute  of  Limitations 
excepting  married  wOHben  .  therefrom,  and 
providing  that  the  time  of  such  disability 
should  not  be  a  part  of  the  tim«  limited 
for  the  eommencemeni  of  the  actaon.  The 
court  said:  "It  was  the  disability  by  reft- 
son  of  marriage,  and  not  marriagn  itselfv 
that  was  the  reason  for  the  exception;  and 
it  was  the  disability,  not  the  marriage,  that 
was  removed.  As  the  law  previously  stood 
marriage  created  this  imp^iment  ajid  the 
wife  could  not  bring  the  action  alone.  She 
had  no  security  that  the  damages  would 
become  hers  when  recovered.  The  statutes 
referred  to  wisely  changed  all  this.  In  their 
effect,  marriage  was  no  longer  a  disability 
to  the  wife.  The  reason  of  the  law  ceasing, 
the  law  itself  ceases  also*"  This  case  was, 
however,  disapproved  in  Clark  v.  MoOann 
(1870)  18  Hun,  13,  which  was  reversed  oB 
other  grounds  in  (1880)  83  N.  Y.  107. 

1^1  It  was  held  in  Clark  v.  McCann,  supra, 
that,  although  the  Statute  of  1860  had  re- 
moved the  disabilities  of  a  married  woman 
to  bring  an  action  to  recover  land,  the  pro* 
vision  in  the  twenty-year  Statute  of  Limita- 
tion of  1849  excepting  married  women  from 
the  operation  of  the  statute,  and  permitting 
them  to  bring  the  action  within  ten  years 
after  the  disability  ceased,  was  not  thereby 
L.K.A.1918C. 


repealed;  and  that  tho  saving  clause  in 
favor  of  married  women  in  the  8tatnte  of 
Limitations  continued  until  the  legislature 
in  1870  struck  out  the  words  "married 
women"  from  among  the  excepted  classes. 
And  in  Acker  v.  Acker   (1880)   81  N.  Y. 

143,  the  court  intimated  that  the  fact  of 
marriage  created  the  disability  within  the 
meaning  of  the  saving  clause  of  the  stat- 
ute as  it  existed  prior  to  1870,  stating  that 
"by  law  certain  persons  are  deemed  dis- 
abled to  bring  such  suit;  and  among  them, 
once  on  a  time,  was  a  married  woman.  .  .  . 
The  fact  that  she  was  a  woman,  and  mar- 
ried, created  the  disability.  Such,  we  think, 
is  the  plain  meaning  of  the  old  Code.'  It 
is  not  that  if  she  is  under  disability  and 
is  also  a  married  woman;  it  is  the  fact  of 
marriage,  as  it  is  the  fact  of  insanity  or 
of  infancy,  that  is  the  disability.  We  say 
this,  as  a  part  of  the  appellant's  argument 
was  that  there  must  exist  a  disability  and 
also  the  state  of  marriage." 

UThe  Statute  of  1670  by  striking  out 
the  words  ''married  women"  from  among 
th«  exceptod  classes  in  the  limitation  stat- 
utes WHS  held  in  Ack«r  v.  Acker,  supra, 
and  Clarke  v.  Gibbons  (1880)  83  N.  Y.  107, 
to  leave  the  Statutes  of  Limitation  opera- 
tive as  to  married  women  the  same  as  to 
other  persons. 

M  Eng. — The  view  that  after  the  passage 
of  the  Married  Women's  Property  Act  of 
1882,  giving  married  women  the  right  to  sue 
in  all  respects  as  femes  sole,  married  women 
were  discovert  within  the  meaning  of  the 
English  Statute  of  Limitations,  entitling 
married  women  to  bring  actions  within  the 
time  limited  after  beeomiiig  discovert,  ». 
supported  by  the  caaes  of  Lowe  v.  Fox 
(1885)  L.  R  16  Q.  B.  Div.  667,  53  L.  T.  N.  S. 
886,  54  L.  J,  Q.  B.  N.  6.  561,  34  Week.  Rep. 

144,  50  J.  P.  244,  and  Wsldon  v.  Neal  (1884) 
32  Week.  Rep.  828.  In  the  latter  case  i<^ 
was  saldi  "There  is,  however,  an  excep- 
tion in  that  statute  in  favor  of  certain  per- 
sons, and  among  others  of  married  women , 
by  which  married  women  are  at  liberty  to 
bring  their  actions  within  such  times  as 
are  by  the  statute  limited  after  being  dis- 
covert«  That  is  to  say,  a  mamea  womun 
has  her  rights  reserved  until  she  is  in  a 
position  to  sue  in  her  own  name.  The 
Married  Women's  Property  Act,  1882,  gave 
to  every  married  woman  the  right  of  suing, 
either  in  contract  or  in  tort,  in  all  respects 
as  if  she  were  a  feme  sole.  The  plaintiff 
therefore  obtained  her  full  rights  on  the 
1st  of  January^  1883,  and  has  brought  her 
action  within  the  statutable  time  from  that 
date." 

»  Can.— In  Re  Laws  (1881)  28  Grant,  Gh. 
(U.  C.)  382,  although  the  decision  that  there 
Qould  be  no  recovery  by  a  wife  alt^  her 
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statute  repeals  by  implication  the  ex- 
ception in  favor  of  married  women  in 
Statutes  of  Limitation  applies  to  non- 
residents as  well  as  residents  of  the 
state." 


On  the  other  hand^  statutes  enlarging 
the  rights  of  married  women  have  been 
held  not  to  repeal  by  implication  excep- 
tions in  their  favor  in  Statutes  of  Lim- 
itation in  Kentucky,**  Missouri,**  New 


husband's  death  for  money  which  she 
claimed  to  have  loaned  to  him  is  based 
by  two  of  the  judges  on  other  grounds. 
Proudfoot,  V.  C,  concurred  on.  the  ground 
that  the  claim  was  barred  by  the  Statute 
of  Limitations,  since,  under  the  Married 
Woman's  Act  of  1859,  she  might  have  main- 
tained an  action  against  him  therefor. 
And  the  opinion  of  another  of  the  judges 
contains  intimations  to  the  same  effect. 

The  Statute  of  Limitations  was  consid- 
ered  in  Cameron  v.  Walker  (1890)  19  Ont. 
Rep.  212,  as  running  against  a  married 
woman  after  the  enactment  of  the  Statute 
of  1876,  which  it  was  said  removed  the 
disability  of  coverture.  The  statutes,  how- 
ever, are  not  set  out. 

But  see  note  23,  infra. 

14  Web.— Linton  v.  Heye  (1908)  69  Neb. 
460,  111  Am.  St.  Rep.  656,  95  N.  W.  1040. 

MKy.—The  fact  that  the  property  in 
question  was  the  general  property  of  the 
wife,  and  that  by  statute  she  was  entitled 
in  such  cases  to  sue  alone  if  her  husband 
refused  to  join  her  in  the  action,  was  held 
in  Onions  v.  Covington  A  C.  Elev.  R.  & 
Transfer  &  Bridge  Co.  (1899)  107  Ky.  164, 
63  S.  W.  8,  not  to  remove  the  plaintiff, 
during  coverture,  from  the  proteetion  of  a 
provision  in  a  Statute  of  Limitations  en- 
titling married  women  to  bring  actions  with- 
in a  specified  time  after  the  removal  of  the 
disability* 

The  Kentucky  Statute  of  1894  provides: 
"A  married  woman  may  take,  acquire,  and 
hold  property,  real  and  personal,  by  gift, 
devise,  or  descent,  or  by  purchase,  and  she 
may,  in  her  own  name,  as  if  she  were  un- 
married, sell  and  dispose  of  her  personal 
property.  She  may  make  contracts  and  sue 
and  be  sued,  as  a  single  woman,  except  that 
she  may  not  make  any  executory  contract 
to  sell  or  convey  or  mortgage  her  real  es- 
tate unless  her  husband  join  in  such  con- 
tract, but  she  shall  have  the  power  and  right 
to  rent  out  her  real  estate,  and  collect,  re- 
ceive, and  recover  in  her  own  name  the 
rents  thereof,  and  make  contracts  for  the 
improvement  thereof."  And  this  statute 
has  been  heW  not  to  repeal  by  implication 
the  saying  clause  in  Statutes  of  Limitations 
entitling  married  women  to  bring  actions 
within  a  specified  time  after  removal  of 
the  disability.  Terrell  v.  Maupin  (1904) 
26  Ky.  L.  Rep.  1203,  83  S.  W.  591;  Stur- 
gill  V.  Chesapeake  &.  O.  R.  Co.  (1903)  116 
Kv.  669,  76  S.  W.  826;  Higgins  v.  Stokes 
(1903)  116  Ky.  664,  76  S.  W.  834,  3  Ann. 
€as.  816;  Dukes  v.  Davis  (1907)  126  Ky. 
313,  101  S.  W.  390;  Smith  v.  Johns  (1913) 
164  Ky.  274,  167  S.  W.  21 ;  Henson  v.  Culp 
(1914)  157  Ky.  442,  163  S.  W.  465;  Big 
Sandy  Co.  v.  Ramey  (1916)  162  Ky.  236, 
t7«  S.  W.  608. 

^The  Kentucky  decisions  above  cited  are 
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based  in  part  upon  the  fact  that  the  Mar- 
ried Woman's  Act  did  not  remove  all  th« 
disabilities  of  coverture.  But  other  grounds 
also  are  stated  for  the  conclusions  reached. 
See,  for  example,  quotation  from  Tefrrell  v. 
Maupin,  cited  in  note  49,  infra. 

A  statute  authorizing  a  wife  who  is 
abandoned  by  her  husband  to  make  con- 
tracta,  sue,  and  be  sued  as  a  single  woman, 
after  being  empowered  to  do  so  by  judg- 
ment of  a  court  of  equity,  was  held  in  Mc- 
Danell  v.  Landrum  (1888)  87  Ky.  404,  12 
Am.  St.  Rep.  500,  9  S.  W.  223,  not  to  oper- 
ate, on  the  abandonment  of  the  wife,  to 
remove  her  disability,  within  the  meaning 
of  a  provision  in  the  Statute  of  Limitations 
entitling  a  married  woman  to  bring  action 
within  a  specified  time  after  the  removal  of 
the  disability;  the  disability  being  removed 
so  as  to  set  in  motion  the  Statute  of  Limita- 
tion,  only  when  the  judgment  is  rendered 
authorizing  her  to  sue. 

W  Mo.— Lindell  Real  Estate  Co.  v.  Lindell 
(1897)  142  Mo.  61,  43  S.  W.  368,  holding 
that  a  statute  entitling  married  women  to 
sue  and  be  sued  without  Joining  their  hus- 
bands with  the  same  effect  as  if  femes  sole 
did  not  repeal  by  implication  the  excep- 
tion in  favor  of  married  women  in  the  gen- 
eral Statute  of  Limitation. 

That  a  married  woman  after  abandon- 
ment by  her  husband  had  the  legal  capac- 
ity to  maintain  the  action  in  her  own  name, 
was  held  in  Throckmorton  v.  Pence  (1804) 
121  Mo.  60,  26  8.  W.  843,  not  to  preclude 
her  from  the  benefit  of  the  saving  clause 
in  the  Statute  of  Limitation,  providing  that 
if  any  person  entitled  to  begin  an  action 
be,  at  the  time  the  cause  of  action  accrues, 
a  married  woman,  the  time  during  which 
such  disability  continues  shall  not  be  deemed 
a  part  of  the  time  limited  for  the  commence- 
ment  of  the  action. 

See  also  Dubowsky  v.  Binggeli  (1914) 
184  Mo.  App.  361,  171  S.  W.  12,  in  which 
the  oonrt  cites  Throckmorton  v.  Pence  and 
Lindell  Real  Estate  Co.  v.  Lindell,  nupra, 
in  stating  that  the  plaintiff  was  a  married 
woman  when  the  note  in  question  was  given, 
so  that  the  Statute  of  Limitations  would 
not  run  against  her.  But  the  question  is 
not  otherwise  discussed. 

It  was  held  in  Babcock  v.  Adams  (1917) 
—  Mo.  — ,  196  S.  W.  1118,  and  Graham  v. 
Ketchum  (1906)  192  Mo.  15,  90  S.  W.  850, 
among  possibly  other  cases  of  the  kind,  that 
where  a  married  woman  prior  to  the  Mar- 
ried Woman's  Act  of  1889  because  the  owner 
of  the  legal  title  to  real  estate,  the  right  to 
the  possession  thereof  and  to  a  possessory 
action  therefor  immediately  vested  in  the 
husband;  that  such  right  of  possession  in 
the  husband  was  a  vested  right,  which  could 
not  be  taken  away  by  the  Married  Woman's 
Act;    so    that   under   such    conditions    the 
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Statute  of  Limitations  did  not,  during  cover- 
ture, begin  to  run  against  a  married  woman 
as  reganls  recovery  of  such  real  estate. 

In  holding  that  coverture  was  not  an  ex- 
ciue  for  a  failure  of  the  plaintiff  to  elect- 
within  a  reasonable  time  to  disaffirm  a 
trustee's  sale,  the  court  in  Mueller  v.  Becker 
(1914)  263  Mo.  105,  172  8.  W.  322,  said 
that  the  plaintiff,  notwithstanding  her 
coverture,  was  sui  juris  with  respect  to 
this  transaction;  and  that,  although  the 
unlimited  right  to  transact  business  on  her 
own  account,  to  contract  and  be  contracted 
with,  to  sue  and  be  sued,  with  which  she 
was  clothed  by  the  Act  of  1889,  did  not 
repeal  her  statutory  exemption  from  the 
operation  of  the  Statutes  of  Limitations, 
it  carried  wHh  it  all  the  incidents  neces- 
sary to  make  those  rights  available;  that 
with  reference  to  both  rights  and  duties  she 
wag  placed  on  an  equality  with  those  with 
whom  she  dealt;  and  that  one  of  the  duties 
growing  out  of  the  trust  relation  she  created 
was  the  duty  to  elect  within  a  reasonable 
time  to  disaffirm  the  action  of  her  trustee. 

WN.  J.— Carey  v.  Paterson  (1885)  47 
N.  J.  L.  365,  1  Atl.  478,  holding  that  the 
exception,  in  a  statute  limiting  the  time 
for  bringing  an  action  to  three  months  after 
the  loss  or  injury,  that  if  the  party  bring- 
ing the  suit  be  under  coverture  the  limita- 
tions should  not  apply,  was  not  repealed 
by  implication,  by  a  statute  permitting  a 
married  woman  to  sue  in  her  own  name 
without  joining  her  husband. 

MN.  (X — State  ex  rel.  Lippard  ▼.  Trout- 
man  (1875)  72  N.  G.  551,  holding  that  a 
statute  entitling  a  married  woman  to  sue 
alone  with  respect  to  her  separate  property 
did  not  repeal  the  saving  clause  in  her 
favor  in  the  Statute  of  Limitations.  To 
the  same  effect  are  State  ex  rel.  Briggs  v. 
Smith  (1880)  83  N.  C.  306;  Campbell  v. 
Oater  (1886)  95  N.  C.  156;  and  Wilkes 
V.  Allen  (1902)  131  N.  O.  279,  42  S.  E.  616. 

The  fact  that  a  married  woman  had  reg- 
istered as  a  free  trader,  as  authorized  by 
Statute,  was  held  in  Wilkes  v.  Allen,  supra, 
not  to  remove  her  from  the  exemption  ex- 
cluding married  women  from  the  operation 
of  the  StMute  of  Limitations.  The  court 
stated  that  it  would  be  presumed  that  the 
statute  authorizing  the  registering  of  women 
as  free  traders  waa  passed  for  the  benefit 
of  married  women  who  wished  to  engage 
in  business,  in  order  to  obtain  credit,  as  was 
the  right  to  sue  alone,  and  neither  right 
was  intended  for  the  benefit  of  their  credi- 
tors. 

The  Statute  of  1899,  however,  repealed 
eoverture  as  a  bar  on  the  running  of  the 
Statute  of  Limitations.  It  named  three 
classes  against  whieh  limitations  did  not 
run,  viz.,  persons  under  twenty-one  years 
of  age,  insane,  or  imprisoned,  and  provided 
that  in  any  action  in  which  the  defense  of 
adverse  possession  was  relied  upon  the  time 
computed  as  constituting  such  adverse  pos- 
session should  not  be  included  as  against 
a  feme  covert  during  coverture  prior  to 
L.R.A.1918C. 


February  13,  1899.  As  construing  the  stat- 
ute to  the  above  effect,  see,  for  exainple, 
State  ex  rel.  Lafferty  v.  Young  (1899)  126 
N.  C.  296,  34  S.  E.  444;  Norcum  v.  Savage 
(1906)  140  N.  C.  472,  63  S.  E.  289;  Cherry 
V.  Cape  Fear  Power  Co.  (1906)  142  N.  C. 
404,  65  S.  E.  287;  Re  Beauchamp  (1907) 
146  N.  C.  254,  59  S.  E.  687 ;  Bond  v.  Beverly 
(1910)  162  N.  C.  66,  67  S.  E.  65;  Graves 
V.  Howard  (1912)  159  N.  C.  594,  75  S.  E. 
998,  Ann.  Cas.  1914C,  665;  Holmes  v.  Oarr 
(1916)  172  N.  a  213,  90  S.  E.  162. 

1»  Ohio— Ashley  v.  Rockwell  (1885)  43 
Ohio  St.  386,  2  N.  £.  487,  holding  that  stat- 
utes making  the  property  of  a  married 
woman  her  separate  estate,  and  authorising 
her  to  sue  or  be  sued  alone  with  respect 
thereto,  did  not  by  implication  repeal  the 
saving  clause  in  a  Statute  of  Limitations 
entitling  married  women  to  bring  actions 
within  the  time  limited  after  the  disability 
was  removed.  To  the  same  effect  is  Hurlbut 
V.  Wade  (1884)  40  Ohio  St.  603,  an  action  by 
the  wife  against  her  husband's  executors  for 
money  loaned  by  her  to  him, — it  being  held 
error  to  sustain  a  plea  of  the  Statute  of 
Limitations  on  the  ground  that  the  Married 
Woman's  Act  had  repealed  the  exception  in 
the  Statute  of  Limitations  in  favor  of 
married  women. 

In  view  of  the  above  Ohio  decisions,  Ong 
V.  Sumner  (1871)  1  Cin.  Sup.  Ct.  Rep.  424, 
holding  that  the  saving  clause  in  the  Stat- 
ute of  Limitations  in  favor  of  married 
women  was  repealed  by  implication  by  the 
Married  Women's  Act,  seems  now  not  an 
authority  on  the  question. 

In  1883,  the  saving  clause  in  the  Ohio 
Statute  of  Limitations  in  favor  of  married 
women  was  amended  so  as  to  provide  that 
the  disability  of  married  women  should  not 
extend  to  rights  of  action  of  a  married 
woman  concerning  her  separate  property,  or 
growing  out  of  or  concerning  business  trans- 
acted m  her  own  name.  Ham  v.  Kunzi 
(1897)  66  Ohio  St.  531,  47  N.  £.  536  (holding 
that  the  amendment  did  not  affect  rights  of 
action  whieh  had  already  accrued) ;  see  also 
Yocum  V.  Allen  (1898)  58  Ohio  St.  280,  50 
N.  E.  909,  which  approves  and  follows  Ham 
V.  Kunzi,  supra. 

»  Dr.— Morrison  v.  HoUaday  (1895)  27  Or. 
175,  39  Pac.  1100,  the  court  stating  that  the 
exemption  of  a  married  woman  from  the  op- 
eration of  the  ten -year  Statute  of  Limita- 
tion, and  allowing  her  five  years  additional 
time,  was  founded  upon  her  marital  relation, 
and  not  upon  the  idea  that  such  relation 
prevented  her  from  suing  in  her  own  name; 
and  that  if  the  Married  Woman's  Act  re- 
moved all  the  legal  disabilities  of  a  married 
woman,  as  claimed  by  the  defendant,  they 
did  not  change  her  status  or  remove  h^ 
marital  disability,  and  so  did  not  repeal  or 
modify  the  Statute  of  Limitation;  that  the 
additional  time  was  allowed  because  of  her 
coverture,  and  not  because  she  was  disabled 
in  fact  from  prosecuting  the  action;  Stub- 
blefield  v.  Menzies  (1882)  8  Sawy.  41,  11 
Fed.  268  (construing  the  Oregon  statute). 
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The  same  view  ^as  taken  in  a  Cana^ 
dian  case**  in  construing  the  English 
Statute  of  Limitations. 

In  earlier  Mississippi  cases  the  same 
conclusion  was  rea<ied,**  although  it 
seems  that  a  different  rule  prevails  un- 
der later  statutes.**"*' 

In  Indiana  the  decisions  that  mar- 
ried women  are  not  within  the  saving 


clatise  in  Statutes  of  Limitation  are 
based  chiefly,  it  seems,  on  the  fact  that 
they  were  omitted  in  the  Statutes  of 
1881  from  the  definition  of  persons  under 
disability,  rather  than  on  the  fact  that 
statutes  have  enlarged  the  rights  of  mar- 
ried women." 

The  California  Statute  of  Limitations 
of  1860,  providing  that  if  the  party  en- 


In  Wythe  v.  Smith  (1876)  4  Sawy.  17, 
Fed.  Oas.  No.  18,122,  although  apparently 
unnecessary  to  the  deciaion,  the  court  ex- 
pressed an  opinion  to  the  effect  that  under 
the  Oregon  statute  the  saving  clause  in  the 
Statute  of  Limitation  in  favor  of  married 
women  applied  to  actions  respecting  her  sep- 
arate property,  although  she  might  as  re^ 
spects  such  property  have  sued  alone.  It 
was  said  that  the  exemption  in  the  Statute 
of  Limitations  proceeded  upon  the  theory 
that  while  the  wife  was  under  the  disabihty 
of  coverture  she  was  not  in  fact  at  liberty 
to  sue  without  her  husband's  consent,  even 
if  the  law  would  permit  it. 

81  Wi8.~Wiesner  v.  Zaun  (1875)  39  Wia. 
188,  holding  that  statutes  conferring  on  a 
married  woman  the  absolute  control  of  her 
separate  estate  as  though  she  were  unmar- 
ried, and  permitting  her  to  sue  alone  with 
respect  to  such  estate,  did  not,  as  to  actions 
relating  to  her  separate  estate,  repeal  by 
implication  the  provision  in  the  Statute  of 
Limitations  entitling  married  women  to 
bring  actions  within  a  specified  time  after 
the  disability  teased.  To  the  same  effect  is 
Westcott  V.  Miller  (1877)  42  Wis.  454. 

It  appears  that  by  statute  in  1872  the 
provision  in  the  Statute  of  Limitations  in 
Wisconsin  respecting  actions  for  the  recov- 
ery of  real  property  was  amended  by  omit- 
ting the  exemption  in  favor  of  married 
women.    Wiesner  v.  Zaun,  supra. 

«a  Wyo.— Bliler  v.  Boswell  (1899)  9  Wyo. 
67,  69  Pac.  798,  61  Pac.  867,  holding  that  a 
statute  permitting  a  married  woman  to 
hold  and  convey  property,  sue,  and  be  sued 
the  same  as  though  she  was  feme  sole  did 
not  operate  to  repeal  by  implication  the 
exception  in  her  favor  in  a  Statute  of  Limi- 
tation permitting  married  women  to  bring 
action  within  a  certain  time  after  removal 
of  the  disability. 

a8Can.-*In  Carroll  v.  Fitzgerald  (1899)  5 
Ont.  App.  Rep.  322,  it  was  held  that  the  pro- 
vision in  the  £nglish  Statute  of  Limitations 
entitling  married  women  to  bring  actions 
within  a  specified  time  after  becoming  dis- 
covert was  not  repealed  by  implication  by 
a  statute  entitling  a  married  woman  to 
maintain  actions  in  her  own  name  for  her 
Separate  property  and  to  avail  herself  of 
the  same  remedies  against  all  persons  for 
its  protection  as  if  it  belonged  to  her  as  an 
unmarried  woman. 

See,  however,  notes  12  and  13,  supra. 

w  Miss. — Without  setting  out  the  statutes 
involved,  the  court  in  McLaughlin  v.  Speng- 
ler  (1880)  67  Miss.  818,  an  action  by  a  mar- 
ried woman  on  a  note,  stated  that,  by  the 
express  provision  of  the  statute,  limitations 
L.U.A.1918C. 


did  not  run  against  the  plaintiff,  and  it  was 
not  authorized  to  disregard  or  explain  away 
the  statutory  {H'ovision,  however  decided 
might  be  its  conviction  that,  with  the  inves- 
titure of  married  women  with  aU  the  rights 
of  property  and  remedies  possessed  by  per- 
sons sui  juris,  they  should  not  have  been  in- 
cluded among  those  saved  from  the  bar  oi 
the  Statute  of  Linxitations;  and  that  it  waa 
bound  by  the  unmistakable  statutory  decla- 
ration that  persons  under  coverture  should 
not  be  subject  to  the  operation  of  the  Stat- 
ute of  Limitations. 

So,  in  North  v.  James  (1884)  61  Miss.  761, 
the  court  stated  that  the  mere  ability  to 
sue  does  not  impose  an  obligation  to  da  so; 
and  that  while  the  complainant  might  have 
sued  either  with  or  without  her  husband, 
after  her  marriage,  she  was  not  compelled 
to  do  so,  and  her  failure  to  sue  did  not  sub- 
ject her  to  a  plea  of  the  Statute  of  Limita- 
tions. 

86 -«7  It  appears  that  since  the  adoption  of 
the  Code  of  1880,  the  Constitution  of  1890, 
and  the  Code  of  1892,  effecting  the  complete 
emancipation  of  maj-ried  women,  and  au- 
thorizing suits  between  husband  and  wife, 
the  Statute  of  Limitations  runs  against 
claims  by  a  wife  against  her  husband.  Wy- 
att  V.  Wyatt  (1902)  81  Miss.  219,  32  So.  317. 
The  statutory  provisions  involved  are  not, 
however,  set  out. 

8«  Ind. — In  Indiana  the  phrase,  "under  le- 
gal disability,"  is  defined  by  statute  (Rev. 
Stat.  1881,  §  1285)  as  including  persons  un- 
der twenty-one  years  of  age,  or  of  unsound 
mind,  or  imprisoned,  or  out  of  the  United 
States.  And  in  view  of  the  fact  that  mar- 
ried women  are  not  included  in  this  defini- 
!  tion,  and  the  further  fact  that  the  disability 
of  married  women  to  sue,  to  enter  into  con- 
tracts, and  to  control  their  own  property, 
has  been  removed  by  statute,  the  court,  in 
Rosa  V.  Prather  (1885)  103  Ind.  191,  2  X.  E. 
575,  held  that  a  married  woman  was  not  a 
person  under  disability  within  the  meaning 
of  a  statute  entitling  any  person  under  le- 
gal disabilities  to  file  a  complaint  to  review 
a  judgment  at  any  time  within  a  year  after 
the  disability  w^as  removed. 

Fc^lowing  Rosa  v.  Prather,  supra,  the 
court  in  Indianapolis  v.  PatterBon  (1887) 
112  Ind.  344,  14  N.  E.  661,  held  that  since 
the  enactment  of  the  Code  of  1881,  omitting 
the  term  ^'married  women"  in  the  definition 
of  the  classes  of  persons  under  legal  disabili- 
ties (the  Code  of  1862  having  included  mar- 
ried women  in  such  definition),  a  married 
woman  was  not  under  disability  within  the 
meaning  of  a  provision  in  the  Statute  of 
Limitations  entitling  any  person  under  le* 
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titled  to  bring  the  action  "be  a  married 
woman  the  time  of  snch  disability  shall 
not  be  a  part  of  the  time  limited  for  the 
cwnmencement  of  the  action,  was  amend- 
ed in  1863  so  as  to  read  that,  if  she  be  a 
married  woman,  "and  her  husband  be  a 
necessary  party  with  her  in  commencing 
sneh  action,"  the  time  of  such  disability 
shall  not  be  a  part  of  the  time  limited 
for  beginning"  the  action*  And  since 
this  amendment  it  has  been  held  that 
the  Statute  of  Limitations  applies  to  bar 
an  action  by  a  married  woman  with  re- 
spect to  her  separate  property  to  which 
her  husband  was  not  a  necessary  party .•• 
The  Illinois  Married  Woman's  Act  of 
1861,  which  is  set  out  above,"  has  been 
held  not  to  operate  to  set  in  motion  the 
Statute  of  Limitation  against  a  married, 
woman  as  regards  an  estate  by  the  en- 
tirety.«« 

Bistinotion  between  statntea  penuit- 
tins  actions  after  ''diBCOTertnre'* 
and  after  "^rernvral  of  dlMblUty/' 

In  Arkansas  a  distinction  is  made  as 
respects  repeal  by  implication  between 
cases  whether  the  statute  provides  for  the 
bringing  of  actions  by  married  wopieu 
within  a  speciEed  time  after  discovertuxe 


and  cases  where  it  provides  for  bringing 
the  action  within  a  specified  time  after 
removal  of  disability.  Thus,  it  was 
held**  in  that  state  that  the  Statute  of 
1873,  empowering  married  women  to  sue 
alone,  in  their  own  names,  in  respect  to 
their  separate  property,  did  not  repeal 
by  implication  a  provision  in  a  Statute 
of  Limitation  permitting  married  women 
to  brines  actions  within  a  certain  time 
after  discoverture.  But  the  court  inti- 
mated that  a  different  conclusion  might 
have  been  reached  if  the  language  of  the 
statute  had  been,  "after  removal  of  (lis- 
ability."  And  in  accord  with  this 
intimation,  it  was  held,  in  a  later  case  •*  • 
in  that  state,  that  the  Statute  of  1873, 
which  the  court  said  gave  a  married 
woman  the  sole  and  entire  control  over 
her  property  and  authorized  her  to  sue 
alone  or  be  sued  in  respect  to  such  prop- 
erty, repealed  by  implication  a  provision 
entitling  married  women  to  bring  an  ac- 
tion, within  the  time  limited  after 
removal  of  disability.  This  distinction, 
however,  while  plausible,  is  not  in  accord 
with  the  result  reached  in  cases  which 
have  construed  the  English  statute,** 
and  with  decisions  in  some  other  states.** 


gal  disability  to  bring  actions  within  a  spec- 
irted  time  after  the  disability  was  removed. 
In  other  words,  the  court  held  that  the  Stat- 
ute of  1881  operated  to  remove  the  disabili- 
ties of  a  married  woman  the  sam^  as  they 
would  have  been  removed  by  the  death  of 
her  husband  occurring  at  that  time,  and  that 
the  action  must  be  begun  within  the  time 
specified  after  the  Statute  of  1881  became 
effective. 

And  other  cases  in  this  state  hold  that  a 
married  woman  is  not  a  person  under  legal 
disability  within  the  meaning  of  an  excep- 
tion in  Statutes  of  Limitations  in  favor  of 
such  persons.  Royse  v.  Turnbaugh  (1887) 
117  Ind.  539,  20  X.  E.  485;  Sedwick  v.  Rit- 
ter  (1890)  128  Ind.  200,  27  N.  E.  610; 
Irev  V.  Markey  (1892)  132  Ind.  546,  32  N. 
E.  309;  Irey  v.  Mater  (1892)  134  Ind.  238, 
33  X.  E.  1018. 

Under  the  Code  prior  to  1881,  however, 
the  rule  waa  different.  Thus,  it  was  con- 
tended in  Bauman  v.  Grnbbs  (1866)  26  Ind. 
419,  an  action  by  a  married  woman  to  re- 
cover real  property,  that  marriage  was  not 
a  disability  under  the  Code,  and  that  the 
action  was  barred  by  the  Statute  of  Limita- 
tions. This  contention  was  overruled,  the 
court  stating  that  the  fact  that  a  person 
may  sue  is  not  the  test,  and  citing  the  stat- 
ute defining  the  phrase  "under  legal  disabili- 
ties" as  including  married  women. 

» Cat— Wilson  v.  Wilson  (1868)  36  Cal 
447,  95  Am.  Dec.  194. 

»  Kapp  V.  Griffith  (1871)  42  Cal.  408,  and 
Cameron  v.  Smith  (1875)  50  Cal.  303. 

See  also  Moody  v.  Southern  P.  Co.  (1914) 
167  Cal.  786,  141  Pac.  388,  holding,  in  an 
action  for  personal  injuries  to  a  wife,  that 
L.R.A.1918C. 


prior  to  the  amendment  of  1913,  authorizing 
the  wife  in  such  actions  to  sue  alone,  the 
husband  was  a  necessary  party,  and  that, 
therefore,  the  action  was  not  barred  by 
limitations. 

81  111. — See  note,  4,  supra. 

«8  It  was  held  in  Harrer  v.  Wallner  (1875) 
80  111.  197,  that  the  saving  clause  of  a  Stat- 
ute of  Limitations  in  favor  of  married 
women  applied  after  the  enactment  of  the 
Married  \Voman'8  Act  of  1861,  for  the  rea- 
son that,  as  the  wife's  estate  was  by  the  en- 
tirety, and  had  previously  vested,  the  statute 
did  not  affect  it,  and  after  its  enact- 
ment she  could  not  have  sued  for  any  inter- 
est therein  during  coverture  without  join- 
ing her  husband. 

38  Ark.— Hershy  v.  Latham  (1883)  42  Afk. 
306.  Other  cases  to  the  same  effect  are 
Batte  V.  McCaa  (1884)  44  Ark.  398;  Mc- 
Kneelv  v.  Terry  (1896)  61  Ark.  627,  33  S. 
W.  953;  Fox  v.  Drewrv  (1896)  62  Ark.  316, 
35  S.  W.  633,  citing  StuU  v.  Harris  (1888) 
51  Ark.  294,  2  L.R.A.  741,  11  S.  W.  104; 
Rowland  v.  McGuire  (1897)  64  Ark.  412,  42 
S.  W.  1068;  Rowland  v.  McGuire  (1900)  67 
Ark.  320,  55  S.  W.  18;  Memphis  &  L.  R.  R. 
Co.  V.  Organ  (1899)  67  Ark.  84,  55  S.  W. 
952;  Cooper  v.  Newton  (1900)  68  Ark.  150, 
66  S.  W.  867. 

M Garland  County  v.  Gaines  (1886)  47 
Ark.  558,  2  S.  W.  460.  The  rule  as  declared 
in  this  case  was  followed  as  binding  in 
Percy  v.  Cockrill  (1893)  4  C.  C.  A.  73,  10 
U.  S.  App.  574,  53  Fed.  872,  in  construing 
the  Arkansas  statute. 

W  See  note  12,  supra. 

MSee,  fcir  example,  Pennsylvania  case  in 
note  8,  supra. 
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Reasons  for  different  rules. 

It  will  be  observed  that  the  authorities 
are  almost  equally  divided  on  the  ques- 
tion whether  the  Married  Women's  Acta 
have  repealed  by  implication  the  excep- 
tion in  favor  of  married  women  in  Stat- 
utes of  Limitation.  It  is  therefore  the 
more  important  to  consider  somewhat 
fully  the  reasons  which  have  led  to  the 
different  conclusions. 

Attention  is  called  in  this  connection 
to  McIrvin  v.  Lincoln  Memorial  Uni- 
versity, ante,  191,  which  states  concise- 
ly the  main  reasons  for  and  against  the 
doctrine  of  implied  repeal;  and  also  to 
A  summary  of  the  reasons  for  and 
against  the  doctrine  of  repeal  by  im- 
plication, as  stated  in  a  Missouri  case.*^ 

It  is,  of  course,  a  well-established  rule 
that  implied  repeal  of  statutes  is  not 
favored  by  the  courts.'*  And  the  general 
doctrine,  it  seems,  is  supported  by  many 
cases,   that   the  presumption  is   always 


against  the  intention  to  repeal,  where 
express  terms  are  not  used;  that  to  jus- 
tify the  presumption  of  such  an  intention 
either  the  two  statutes  must  be  irrec- 
oncilable or  the  intent  to  effect  a  repeal 
must  be  otherwise  clearly  expressed ;  and 
that  between  the  two  acts  there  must  be 
plain,  unavoidable,  and  irreconcilable 
repugnancy.*®  This  rule  of  statutory 
construction,  applied  to  the  statutes  un- 
der consideration,  has  been  the  basis  of 
the  conclusion  of  many  of  the  courts 
against  the  doctrine  of  repeal  by  implica- 
tion.*« 

In  most  of  the  states  in  which  the 
question  under  consideration  has  arisen, 
the  Statutes  of  Limitation  entitle  mar- 
ried women  to  bring  actions  within  a 
specified  time  after  the  removal  of  the 
disability.  And  the  question  whether 
this  provision  is  repealed  by  implication 
by  a  subsequent  statute  conferring  on 
married    women    control    of   their    own 


S7  In  holding  that  a  provision  in  the  Mis- 
souri Statute  of  Limitations  exempting 
married  women  was  not  repealed  by  implica- 
tion by  the  Statute  of  1889,  entitling  mar- 
ried women  to  sue  and  be  sued  alone  the 
same  as  femes  sole,  the  court  in  Lindell  Real 
Estate  Co.  v.  Lindell  (1897)  142  Mo.  61,  43 
S.  W.  368,  said:  "The  question  is  an  impor- 
tant one,  involving  matters  of  public  policy 
as  well  as  of  private  right,  and  has  given 
rise  to  widely  different  views  on  the  part  of 
both  courts  and  text -writers.  The  authori- 
ties which  deny  that  the  enabling  acts  re- 
lieving a  married  woman  of  the  disability 
of  coverture  do  not  operate  to  repeal  by 
implication,  or  modify,  the  exception  as  to 
coverture  contained  in  the  general  Statute 
of  Limitations  before  referred  to,  proceed 
upon  the  theory:  (1)  Mere  ability  to  sue 
does  not  impose  an  obligation  to  do  so;  (2) 
where  a  married  woman  can  sue,  either  with 
or  without  her  husband,  failure  to  do  so 
will  not  subject  her  to  a  plea  of  the  Stat- 
ute of  Limitations.  The  authorities  main- 
taining the  opposite  view  meet  this  argu- 
ment in  this  wise,  that  when  the  disability 
is  removed  the  cause  for  exemption  disap- 
pears with  it,  and  the  exemption  itself 
ceases  to  exist.  On  the  whole,  the  former 
position  would  seem  to  be  the  more  reason- 
able one.  It  has  the  support  of  Wood  on 
Limitations,  and  the  courts  of  North  Caro- 
lina, Mississippi,  Texas,  Oregon,  and  Ohio. 
.  .  .  But  courts  of  great  respectability,  not- 
ably those  of  Illinois,  Arkansas,  and  Maine, 

hold  a  contrary  doctrine The  whole 

tenor  of  our  statutes  relating  to  the  Mar- 
ried Woman's  Acts  shows  a  tendency  on  the 
part  of  the  legislature  not  to  abrogate  the 
exception  contained  in  the  general  Statute 
of  Limitations.  While  it  is  true  that  by  the 
Married  Woman's  Acts,  as  revised  in  1889, 
a  married  woman  in  this  state  has  been 
emancipated,  to  some  extent,  from  the  com- 
mon-law unity  of  husband  and  wife,  and 
L.R.A.1918C. 


now  stands  upon  advanced  ground,  more  in 
accordance  with  enlightened  thought  and 
justice,  yet  it  must  be  borne  in  mind  that 
the  statutory  enactments  before  alluded  to 
do  not  undertake  to  confer  upon  a  married 
woman  all  of  the  rights  and  powers  of  a 
feme  sole.  For  this  reason  we  are  persuaded 
that  the  conclusion  reached  by  division  No. 
2  in  Throckmorton  v.  Pence  (1884)  121  Mo. 
50,  25  S.  W.  843,  is  both  sound  and. 
just.  .  .  .  And  it  may  be  added  that  the 
trend  of  recent  decisions  on  the  subject 
seems  to  be  in  that  direction.'* 

«  36  Cyc.  1071. 

«9  36  Cyc.  1071-1074. 

« In  Carey  v.  Paterson  (1885)  47  N.  J.  1.. 
365,  1  Atl.  473,  the  court  said:  "It  is  very^ 
plain  that  the  law  excepting  married  women 
from  the  limitation  in  question  is  in  no  de- 
gree inconsistent  with  her  statutory  right 
to  become  a  suitor.  These  two  provisions 
do  not  clash  or  interfere  with  each  other  in 
the  slightest  degree;  and  the  appropriate 
rule  of  law  is  that  a  statute  is  not  repealed 
by  subsequent  legislation  unless  the  acts  are- 
irreconcilably  inconsistent.'' 

In  holding  that  a  statute  entitling  a  mar- 
ried woman  to  sue  alone,  in  her  own  name, 
in  respect  to  her  separate  property,  did  not 
repeal  by  implication  a  provision  m  a  Stat- 
ute of  Limitation  entitling  married  women 
to  bring  an  action  within  a  specified  time 
after  discoverture,  the  court  in  Hershy  v. 
Latham  (1883)  42  Ark.  305,  said  that  to  de- 
clare that  it  was  the  intention  of  the  legis- 
lature, or  the  necessary  consequence  of  the 
Married  Woman's  Act,  to  shorten  the  period 
for  bringing  such  action,  was  to  assume  that 
the  only  consideration  which  operated  upon 
the  lawmaking  power  in  making  an  excep- 
tion in  favor  of  a  married  woman  was  her 
disability  to  sue  at  common  law  without 
joining  her  husband;  that,  although  doubt- 
less this  was  the  principal  reason,  the  court 
was  not  certain  it  was  the  only  reason. 
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property  and  the  right  to  sue  in  respect 
thereto  as  if  umuarried  (as  most  of  the 
Married  Women's  Acts  apparently  do) 
depends,  it  seems,  principally  on  th^  con- 
stmction  of  the  term  ^'disability''  as  used 
in  the  Statute  of  Limitations,  and  the 
purpose  of  the  exception  therein  in  favor 
of  married  women.  Some  of  the  courts 
have  given  as  a  ground  for  their  decision 
in  favor  of  repeal  by  implication  that,  as 
the  reason  for  the  exception  in  the  Stat- 
ute of  Limitations  in  favor  of  married 
women  ceased  on  the  enactment  of  the 
Married  Women's  Acts,  the  exception 
itself  would  be  held  to  be  repealed;  in 
other  words,  they  have  applied  the  max- 
im, ^'Cessante  ratione  legis  cessat  ipsa 
lex."**  But,  on  the  other  hand,  it  has 
been  well  said  that  it  is  seldom  that  this 
maxim  can  be  applied  to  statute  law 
without  some  encroachment  on  the  prov- 
ince of  the  legislature,  and  any  attempt 
to  i^ply  it  must  be  at  the  risk  of  mis- 
interpreting the  intention  of  the  legis- 
lature, unless  that  has  been  distinctly 
expressed.**  And  this  reason  assumes,  of 
course,  the  purpose  of  the  legislature  in 
making  the  exception  in  the  Statutes  of 
Limitations  in  favor  of  married  women, 
and  the  meaning  of  the  term  "disability" 
as  there  used. 

The  courts,  in  decisions  holding 
against  repeal  by  implication,  have  stat- 
ed as  grounds  for  this  view  that  mere 
ability  to  sue  does  not  impose  an  obliga- 
tion to  do  so,**  and  that  the  right  to  sue 
alone  is  a  privilege  which  may  be  used 
to  the  advantage  of  a  feme  covert,  but 
a  failure  to  exercise  this  privilege  cannot 
operate  to  her  prejudice;**  that  the 
right  to  sue  alone  was  conferred  on  mar- 
ried women  for  their  benefit,  and  not 
for  that  of  their  creditors ;  •*  and  that 
the  exception  was  allowed  not  merely 
because  she  was  not  allowed  to  sue  alone, 
but  on  account  of  the  marital  relation 
itself,  which  may  have  been  supposed  to 
disable  her  from  asserting  her  rights.** 
This  latter  ease  is  strengthened  by  the 


fact  existing  in  some  jurisdictions  that 
among  the  excepted  classes  in  the  Stat- 
ute of  Limitations  the  legisjature  has 
included,  with  married  women,  persons 
who  might,  if  so  disposed,  have  bcou^ht 
an  action  notwithstanding  the  so-called 
disability,  as  persons  absent  from  the 
country ;  so  that,  it  is  reasoned,  the  sav- 
ing in  their  favor  was  not  because  thev 
were  of  necessity  disabled  from  suing." 

And  the  fact  that  among  the  exf^'^nted 
classes  entitled  to  bring  actions  within  a 
specified  time  after  the  disability  ceased 
were  persons  imprisoned  on  a  criminal 
charge,  whose  rights  of  aetion  and  of 
contract  were  not  affected  thereby,  has 
been  considered  as  tending  to  show  that 
the  legislature  by  the  term  "disability" 
did  not  mean  simply  such  disability  as 
resulted  from  the  total  or  partial  sus- 
pension of  civil  rights,  but  also  that  dis- 
ability resulting  from  duress.** 

This  suggests  the  fundamental  ques- 
tion as  to  which  the  courts  are  disagreed ; 
viz.,  whether  the  term  "disability**  in  the 
exception  in  Statutes  of  Limitation  in 
favor  of  married  women  means  legal 
common-law  disabilities  on  the  part  of 
married  women  to  contract,  to  maintain 
actions  in  their  own  names,  etc.  If  so, 
it  seems  that  statutes  removing  these 
disabilities  should  be  eonstrued  as  re- 
pealing the  exception.  In  other  words, 
if  the  limitation  statute  (as  is  generally 
the  case)  entitles  married  women  to 
bring  actions  within  a  certain  time  after 
the  "disability"  is  removed,  under  the 
above  view  of  the  term  "disability" 
the  Married  Women^s  Acts  as  ordinari- 
ly enacted  should  be  construed  as 
removing  the  disability  within  the 
meaning  of  the  saving  clause  in  the 
Statute  of  Limitations.  But  if  the  term 
"disability"  as  used  in  the  limitation 
statutes  has  a  broader  meaning  and  in- 
cludes other  so-called  disabilities  arising 
from  the  fact  of  marriage  itself  apart 
from  the  legal  disabilities  imposed  by  the 
common  law,  then  the  Married  Women's 


«See,  for  example,  Castner  v.  Walrod 
(1876)  83  ni.  171,  25  Am.  Rep.  369;  Hay- 
ward  V.  Gunn  (1876)  82  IlL  385;  Ball  v. 
Bullard  (1868)  52  Barb.  (N.  Y.)  141;  Hicks's 
Estate  (1898)  7  Pa.  Super.  Ct.  274. 

The  provision  in  the  savings  clause  of 
the  Statute  of  Limitations  in  favor  of  mar- 
ried women  grew  out  of  their  disability,  and 
with  the  removal  of  such  disability  no  rea- 
son exists  for  the  continuance  of  the  provi- 
«ion  in  force,  and  it  may  properly  be  re- 
garded as  repealed  by  implication.  King  v. 
Merritt  (1887)  67  Mich.  194,  34  N.  W.  689. 

««  Carroll  v.  Fitzgerald  (1889)  5  Ont,  App. 
B^.  322. 

« North  ▼.  James  (1884)  61  Miss.  761; 
L.R.A.1918C, 


Throckmorton  v.  Pence  (1884)  121  Mo.  60, 
25  S.  W.  843;  Lindell  Real  Estate  Co.  v. 
Lindell  (1897)  142  Mo.  61,  43  S.  W.  368; 
Bliler  v.  Boewell  (1899)  9  Wyo.  57,  59  Pac. 
798,  61  Pac  867. 

44  Campbell  v.  Crater  (1886)  95  N.  0.  166; 
State  ex  rel.  Lippard  v.  Troutman  (1876) 
72  N.  C.  551. 

46  Wilkes  v.  Allen  (1902)  131  N.  C.  279, 
42  S.  £.  616. 

46  Bliler  v.  Boswell  (1899)  9  Wyo.  57,  59 
Pac.  708,  61  Pac.  867. 

See  also  note  49,  infra. 

47  Carroll  v.  Fitzgerald  (1880)  6  Ont.  App. 
Rep.  322. 

ft  Wiesner  v.  Zaun  (1875)  39  Wis.  188. 
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Acts  would  not  have  the  effect  of  remov- 
ing the  disability.  As  stated  above,  the 
courts  are  disagreed  on  this  question,  and 


some  of  the  views,  and  the  reasons  there- 
for, in  favor  of,*®  and  against,*®  the 
proposition  that   the  term  ''disability,''^ 


49  It  was  contended  in  Wiesner  ▼.  Zaun 
(Wis.)  Bupra,  that  the  word  "disability" 
was  used  in  the  statute  in  its  technical,  le- 
gal sense,  meaning  only  an  incapacity  to 
sue  or  to  perform  a  legal  act.  It  was  held, 
however,  that  the  term  had  a  broader  mean- 
ing. The  court  said:  *"rhe  grounds  of  the 
disability  of  a  wife  are  thus  stated  by 
Chancellor  Kent:  *The  disability  of  the  wife 
to  contract  so  as  to  bind  herself  arises  not 
from  want  of  discretion,  but  because  she  has 
entered  into  an  indissoluble  connection,  by 
which  she  is  placed  under  the  power  and 
protection  of  her  husband,  and  because  e^\e 
has  not  the  administration  of  property, 
etc.*  .  .  .  The  law  giving  her  the  control 
of  her  separate  estate  removes  only  one  of 
the  grounds  of  disability.  She  is  still  under 
the  control  and  protection  of  her  husband. 
He  can  lawfully  control  her  domicil  and 
her  employment.  In  these  particulars  she 
is  now,  as  she  was  at  the  common  law,  under 
a  degree  of  duress.  Although  she  may  have 
an  action  in  her  own  name  relating  to  her 
separate  estate,  and  may  administer  the 
same  as  if  unmarried,  yet  such  quasi  duress, 
which  is  a  recognized  element  of  legal  dis- 
ability, still  remains." 

In  Ashley  v.  Rockwell  (1885)  43  Ohio  St. 
386,  2  N.  E.  437,  it  was  said:  "There  would 
seem  to  be  no  difficulty  or  logical  impro- 
priety in  the  legislature  providing  that  a 
married  woman  may  sue  alone,  and  in  also 
providing  that  she  may  have  a  given  time  to 
sue  after  the  disability  of  coverture  is  re- 
moved. If  the  sole  reason,  object,  and  pur- 
pose of  the  saving  clause  in  the  Statute  of 
Limitations  was  to  protect  her  right  of  ac- 
tion until  she  had  the  legal  right  to  main- 
tain an  action  without  joining  her  husband 
or  prosecuting  by  next  friend,  then  the  ar- 
gument of  repeal  by  implication  might  be 
unanswerable.  But  was  that  the  only  ob- 
ject the  legislature  had  in  view?  Can  we 
say  this  is  the  only,  or  even  the  controlling, 
reason  that  influenced  the  legislature  to 
put  married  women  within  the  protection  of 
the  saving  clause?  The  wife  is  always 
largely  within  the  power  of  the  husband. 
She  may  have  the  naked  legal  right  to  sue, 
and  that  be  of  little  value  or  avail  to  her 
if  he  commands  her  to  the  contrary.  She 
ought  to  have  the  right  to  sue  after  his  in- 
fluence, power,  and  command  are  no  longer 
felt.  We  at  least  have  not  the  right  to  say 
that  this  consideration  may  not  have  influ- 
enced the  legislature  in  enacting  and  re-en- 
acting this  clause  after  the  statute  relat- 
ing to  the  rights  of  married  women  was 
enacted,  and  the  court  is  of  opinion  that  no 
such  repugnancy  exists  between  these  stat- 
utes as  to  work  a  repeal  by  implication." 

And  in  construing  the  provision  in  the 
Kentucky  Statute  of  Limitations,  to  the  ef- 
fect that  if  at  the  time  the  cause  of  action 
accrued  the  party  entitled  to  bring  the  ac 
tion  wRs  a  married  woman  the  action  mierht 
L.R.A.1918C.  ^ 


be  brought  within  the  like  number  of  years- 
after  the  removal  of  such  disability,  the 
court  in  Terrell  v.  Maupin  (1904)  26  Ky.  lu 
Rep.  1203,  83  S.  W.  591,  said:  *'The  excep- 
tion in  favor  of  married  women  is  nnequiv- 
ocal,  and  does  not  at  all  depend  on  whether 
they  might  or  might  not  have  sued  notwith- 
standing the  fact  that  they  were  married. 
Their  ability  to  maintain  the  suit  under  the 
Code,  or  under  the  Act  of  1894,  is  not  a 
test  of  whether  the  statute  runs  against 
them.  The  sole  test  is  whether  or  not 
they  are  married  women.  The  legislature 
had  the  power  to  enact  a  general  statute 
applicable  to  all  of  a  class.  Having  done  so,, 
and  providing  for  a  suspension  of  the  Stat- 
utes of  Limitation  during  a  designated  con- 
dition of  that  certain  class,  there  is  nothing 
left  for  the  courts  to  do  but  to  apply  the 
statute  as  enacted.  It  is  to  be  noted  that 
the  statute  does  not  read  that  the  married 
woman  must  be  under  the  disability  of 
marriage  from  bringing  a  suit  before  she 
will  have  the  benefit  of  the  statute,  but  it 
says  that  if  she  be  a  married  woman,  or 
if  such  person  be  an  infant  or  of  unsound 
mind,  the  statute  is  suspended  in  their  be- 
half. The  words,  'disability  of  such  person/ 
occurring  later  in  the  statute,  do  not  mean 
disability  to  sue,  but  are  merely  descriptive 
of  the  condition  of  the  person." 

In  Morrison  v.  Holladay  (1895)  27  Or. 
176,  39  Pac  1100,  the  court,  in  holding  that 
even  if  the  Married  Women's  Acts  removed 
all  the  legal  disabilities  of  a  married  woman. 
as  contended  by  the  defendant,  they  did 
not  repeal  the  provision  in  the  Statute  of 
Limitation  allowing  a  married  w^oman  five 
years'  additional  time  within  which  to  main- 
tain an  action,  stated  that  this  additional 
time  was  allowed  because  of  her  coverture, 
and  not  because  she  was  disabled  in  fact 
from  prosecuting  the  action. 

M  In  Brown  v.  Cousens  (1863)  61  M«.  SOI, 
the  court  overruled  the  contention  that  the 
moral,  social,  and  marital  influence  of  the 
husband  over  the  wife  should  be  regarded 
as  a  disability  within  the  meaning  of  the 
saving  clause  in  favor  of  married  women  in 
the  Statute  of  Limitations,  saying  that  the 
latter  provision  was  designed  to  relieve  cases 
of  disability,  and  not  of  disinclination,  or  of 
moral  or  social  impediment;  and  that  a  re- 
straining influence  of  the  nuptial  relation 
might  as  well  be  pleaded  in  behalf  of  the 
husband  as  of  the  wife,  under  the  present 
statute. 

In  Hicks's  Estate  (1898)  7  Pa.  Super.  Ct. 
274,  the  court  stated  that  the  exception  in 
the  Statute  of  Limitations  in  favor  of  mar« 
ried  women  was  inserted  because  they 
might  not  sue  vvithout  the  consent  and 
joinder  of  their  husbands;  that  the  disabili- 
ty was  removed  by  the  Married  Persona'^ 
Property  Act,  and  added:  ''Kxcept  where 
the  contrary  is  expressed,  we  cannot  thiiik 
it  was  the  purpose>  when  practically  rentov- 
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as  used  in  the  saving  olaose  in  Statutes 
of  Lamitation,  should  be  construed  as 
broad  enough  to  include  disability  aiis- 
ing  from  the  marriage  itself,  are  indicat- 
ed in  the  footnotes. 

While  the  weight  or  trend  of  autiiority 
cannot  be  said  to  be  elearly  one  way  or 
the  other  on  this  question,  the  more 
plausible  view  seems  to  be  that  the  dis- 
abilities referred  to  in  Statutes  of  Lim- 
itation entitling  married  women  to  bring 
actions  within  a  specified  time  after  the 
.disabilities  are  removed  are  not  the 
moral  influence  or  so-called  ^^qnasi  dur- 
ess^' exercised  by  the  husband,  but  the 
common-law  legal  disabilities  arising 
from  the  marriage  relation,  and  that 
when  these  are  all,  or  substantially  all, 
removed  by  statute,  the  ^^disability"  is 
removed  within  the  meaning  of  the  ex- 
ception. 

The  fact  that  the  legislature,  after  the 
enactment  of  the  Married  Women's  Act, 
retains  the  words  '^married  women''  in 


ing  all  her  disabilities,  to  put  or  leave  her 
in  a  better  situation  than  is  occupied  by 
members  of  the  same  class  to  which  she  now 
belongs.  It  would  be  a  reproach  to  the  law 
to  have  it  said  that  of  two  neighboring  mer- 
chants each  sui  juris,  and  having  equal 
rights  to  make  and  enforce  contracts,  the 
remedy  of  the  one  should  exist  for  only  six 
years,  while  the  other  conld  bring  suit,  and 
recover,  perhaps  as  late  as  the  middle  of  the 
next  century.  PuWic  poliey  and  the  duty  to 
escape  absurd  results  forbid  any  interpreta- 
tion that  would  lead  to  such  unjust  and 
uneqnal  consequences,  if  there  is  any  reason- 
able way  to  avoid  them." 

In  Nissley  v.  Brubaker  (1899)  192  Pa.  388, 
43  At  I.  967,  the  court  stated  that  the  stat- 
ute conferring  on  married  women  the  right 
to  sue  and  be  sued  in  the  same  manner  as  if 
they  were  single  operated  as  a  repeal  of  the 
proviso  in  the  limitation  act  which  prevent- 
ed the  Statute  of  Limitations  from  running 
against  married  women  until  they  became 
discovert,  because  a  right  to  sue  is  funda- 
mentally inconsistent  with  the  disability  to 
sue,  and  by  consequence  removed  the  dis- 
ability. * 

61  In  Brown  v.  Cousens  (1863)  61  Me.  301, 
the  court  reached  the  conclusion  that  the 
statute  entitling  married  women  to  sue  in 
their  own  namea  ae  if  unmarried  repealed 
the  provision  in  the  Statute  of  Limitations 
entitling  married  women  to  sue  within  the 
time  limited  after  the  disability  was  re- 
moved, notwithstanding  the  fact  that  after 
the  enactment  of  the  former  statute  the 
saving  clause  in  favor  of  married  women 
in  the  Statute  of  limitations  was  reincor- 
porated into  the  revised  statutes.  The 
eourt  regarded  such  retention  as  a  mere  in- 
advertence. 

And  the  fact  that  in  the  amendment  of 
1863  the  reference  to  married  women  amon^ 
the  excepted  classes  in  the  saving  clause  of 
L^A.3918C. 


enumerating  the  excepted  classes  in  the 
Statute  of  Limitations  in  a  revision  or 
amendment  of  the  statutes,  has  been  held 
not  to  show  conclusively  a  legislative  in- 
tention not  to  repeal  by  implication  the 
exception  in  their  favor.**  But  in  other 
cases  this  has  been  regarded  as  a  circum- 
stance tending  to  show  that  repeal  by 
implication  was  not  intended.^ 

Claiaa  by  wife  agaljiat  bnaband* 

Even  though,  as  to  claims  against  third 
persons,  the  Statute  of  Limitations  may 
run  against  a  married  woman,  who,  un- 
der the  Married  Women's  Acts,  might 
have  maintained  the  action  in  her  own 
name  and  enjoyed  the  benefits  of  re- 
covery free  from  the  control  of  her 
husband,  yet  limitations  may  not  run 
against  her  as  to  a  claim  against  her  hus- 
band, for  the  reason  that  the  Married 
Women's  Acts  may  not  permit  the  main- 
tenance of  such  an  action.  Reference  is 
made  in  the  note  to  cases  so  holding.^ 


the  Statute  of  Limitations  was  retained 
was  held  in  Curbinr  v.  Bellemer  (1888)  70 
Mich.  106,  87  N.  W.  911,  not  to  show  neces- 
sarily an  intention  by  the  legislature  to  re- 
tain this  clause  in  force  as  to  married 
women  notwithstanding  they  had  been  re- 
lieved from  all  disability  to  sue  by  a  stat- 
ute enacted  in  1865.  The  amendment  made 
a  change  in  anol^^  respect  in  the  saving 
clause,  and  the  court  stated  that  the  legls> 
lature  had  no  intention  of  changing  the 
legal  effect  of  the  statute  in  any  other 
respect;  that  this  was  prior  to  its  decision 
declaring  the  repeal  of  the  clause  in  favor 
of  married  women  (see  King  v.  Merritt 
(1887)  67  Mich.  194,  34  N.  W.  689),  and 
that  there  was  no  reason  or  necessity  for 
the  consideration  of  the  subject  by  the  legis- 
lature at  that  time;  so  that  the  retention 
and  legal  effect  of  the  continuance  of  the 
repealed  clause  could  only  be  regarded  as 
if  the  amendment  had  not  been  made. 

M  Onions  v.  Covington  &  C.  Elev.  R.  & 
Transfer  &  Bridge  Co.  (1899)  107  Ky.  154, 
63  8.  W.  8;  Wiesner  v.  Zaun  (ISTS)  39 
Wis.  188;  Ashley  v.  Rockwell  (1886)  43 
Ohio  St.  386,  2  N.  E.  437. 

MBarnett  v.  Harshbarger  (1886)  105  Ind. 
410,  5  N.  £.  718;  Fourthman  v.  Fourthman 
(1896)  16  Ind.  App.  199,  43  X.  E.  965;  Big- 
gerstaff  v.  Biggerstaff  (1897)  19  Ky.  L.  Rep. 
371,  40  S.  W.  671;  Alpaugh  v.  Wilson 
(1894)  52  N.  J.  Eq.  424,  28  Atl.  722,  affirmed 
without  opinion  in  (1894)  52  N".  J.  Eq. 
689,  33  Atl.  50;  Kennedy  v.  Knight  (1896) 
174  Pa.  408,  34  Atl.  585;  Re  Wilkinson 
(1899)  192  Pa.  117,  43  Atl.  466;  Gillan  v. 
West  (1911)  232  Pa.  74,  81  Atl.  128. 

For  example  the  Maine  statute  author- 
izing a  married  woman  to  sue  in  her  own 
name  as  if  unmarried  was  held  in  Morrison 
V.  Brown  (1891)  84  Me.  82,  24  Atl.  672,  to 
refer  to  actions  by  the  wife  against  third 
persona,  and  not  to  actions  by  her  against 


204 


ANNOTATION— LIMITATIONS  OF  ACTIONS— MARRIED  WOMEN. 


It  should  be  obsenredy  however,  that 
these  decisions  turn  on  a  question  not 
within  the  scope  of  the  note,  viz.,  wheth- 
er the  wife  might  have  maintained  an 
action  against  the  husband  during  cov- 
erture, and  that  the  note  does  not  pur- 
port to  cover  this  class  of  cases.^ 

Where  the  wife  during  coverture  might 
under  statute  have  maintained  an  action 
against  the  husband  the  doctrine  of  im- 
plied repeal  by  the  Married  Women's 
Acts  has  been  applied  in  actions  on 
claims  by  the  wife  against  the  husband.** 
And  in  some  cases  the  court  has  merely 
applied  to  a  claim  by  a  wife  against  her 


husband's  estate  the  general  doctrine 
that  a  statute  enlarging  the  rights  of 
married  women  does  not  repeal  by  im- 
plication the  exception  in  favor  of  mar- 
ried women  in  Statutes  of  Limitation.*® 
Attention  is  called  to  the  fact  that  the 
note  excludes  oases  in  which  it  does  not 
appear  that  there  was  an  exception  in 
favor  of  married  women  in  the  Statute 
of  Limitations,  although  the  question 
arose  whether  under  the  statutes  enlcurg- 
ing  the. rights  of  married  women  limita- 
tions ran  on  a  claim  by  a  wife  against 
hek:  husband.*'' 


her  husband,  so  that  as  to  the  latter  class 
of  action  she  is  still  under  disability,  with- 
in the  meaning  of  the  saving  clause  in  the 
Statute  of  Limitations.  As  illustrative  of 
cases  not  within  the  scope  of  the  note,  to 
the  effect  that  during  the  relation  of  cover- 
ture the  wife  cannot  maintain  an  action 
against  the  husband  notwithstanding  the 
statute  permitting  her  to  prosecute  and 
defend  actions  as  if  unmarried,  see  Smith 
v.  Gorman  (1856)  41  Me.  405;  Crowther  v. 
Crowther  (1808)  55  Me.  358;  Small  v. 
Small  (1889)  129  Pa.  366,  18  Atl.  497. 

In  Barnett  v.  Harshbarger  (Ind.)  supra, 
the  court  said:  ''The  unity  which  a  settled 
rule  of  law  has  recognlised  through  so  many 
years  cannot  be  disregarded,  and  it  prevents 
the  operation  of  the  general  statute  re- 
moving the  disabilities  of  married  women. 
The  question  cannot  be  disposed  of  by  as- 
suming that  the  disability  of  the  wife  alone 
prevents  her  from  dealing  with  her  husband, 
for,  as  we  have  seen,  the  husband  who  was 
free  from  disability,  and  at  liberty  to  deal 
with  all  others  except  his  wife,  could  not 
at  law  deal  with  her.  The  question  is  not 
whether  disabilities  have  been  removed,  but 
whether  the  long  prevailing  rule  of  the  law, 
declaring  husband  and  wife  to  be  one  per- 
son, in  legal  contemplation,  has  been  an- 
nulled. This  question  cannot  be  solved  by 
affirming  that  a  disability  has  been  removed, 


for  there  yet  remains  the  positive  rule  that 
the  husband  and  wife  are  one  perspn." 

**A8  to  the  right  of  wife  to  maintain 
action  against  husband,  see  L.R.A.  Indexes 
under  the  title,  "Husband  and  Wife,"  sub- 
title, "Actions." 

M  See  Re  i^ws  in  note  13,  supra;  and  Wy- 
att  V.  Wyatt,  in  note  25,  supra. 

Attention  is  called  also  to  Graves  v. 
Howard  (1912)  169  N.  C.  594,  75  S.  E.  908, 
Ann.  Cas.  1914C,  665,  where,  under  a  stat- 
ute entitling  the  wife  to  maintain  an  ac- 
tion against  her  husband,  and  the  act  re- 
pealing coverture  as  a  bar  upon  the  running 
of  the  Statute  of  Limitations,  the  statute 
was  held  to  run  against  a  claim  by  a  wife 
against  her  husband. 

M  See,  for  eiuunple,  Smith  v.  Johns  (1913) 
154  Ky.  274,  157  S.  W.  21,  which  was  a 
claim  by  a  wife  for  rent,  the  case  being  cited 
in  note  15,  supra;  and  Hurlbut  v.  Wade 
(1884)  40  Ohio  St.  603,  cited  in  note  19, 
supra. 

67  See,  for  instance.  Rice  v.  Crozier  (1908) 
139  Iowa,  629,  130  Am.  St.  Rep.  340,  117 
X.  W.  984,  holding  that  an  action  by  a 
wife  against  the  administrator  of  her  hus- 
band on  a  note  signed  by  him  was  barred 
by  the  Statute  of  Limitations,  since  the  dis- 
ability of  a  married  woman  to  sue  her  hus- 
band in  relation  to  her  separate  estate  had 
been  removed  by  statute.  R.  £.  H. 


KANSAS  SUPREME  COURT. 

P.  T.  FOLEY 

V. 

T.  B.  HAM  et  al.,  Appts. 

(102  Kan.  66,  169  Pac.  183.) 

Criminal  law  —  preliminary  examina- 
tion —  county  attorney. 

1.  While  the  county  attorney  is  not  re- 

Headnotes  by  Mason,  J. 


quired  to  take  part  in  a  preliminary  exami- 
nation in  a  felony  case  unless  requested  to 
do  so  by  the  magistrate,  if  he  does  appear, 
he  is  entitled  to  have  full  charge  of  the 
proflociition,  and  the  case  should  be  dis- 
missed if  he  so  directs. 

For  other  ca^es.  see  Criminal  Law,  II,  a,  tn 
IHg.  t-;y>  N.  8. 

Prohibition  —  dismissal  of  prosecntion. 

2.  Where  a  justice  of  the  peace,  sitting 
as  an  examining  magistrate,  refuses  to  dis- 
miss a  criminal  prosecution  on  the  motion 


Note. —  As  to  right  of  public  prosecutor 
to  have  preliminary  examination  before 
magistrate  dismissed,  see  annotation  follow- 
ing this  case,  post,  209. 

As  to  injunction  to  restrain  a  prosecution 
of  a  criminal  or  quasi  criminal  nature,  see 
notes  to  Hall  v.  Dunn,  25  L.R.A.<N.S.) 
L.R.A.1918C. 


193;  Denton  v.  McDonald,  34  L.RA.(N.S.) 
454;  and  Alexander  v.  Elkins,  IaRJV..1916C, 
263;  and  see  later  cases,  Tniax  v.  Rdlch, 
L.R.A.1916D,  545:  Rast  v.  Van  Deman  & 
L.  Co.  L.R.A.1917A,  421;  and  Adams  v.  Taok- 
ner,  L.R,A.1917P,  1163. 
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of  the  county  attorney,  the  district  court, 
by  an  order  in  the  nature  of  a  writ  of  pro- 
hibition, may  compel  such  action. 
¥or  other  caaeu,  nee  Prohibition,  IV.  in  Dig. 
1-52  N.  8. 

m 

Same  «—  challenge  of  jurisdiction* 

3.  Where  a  county  attorney  asks  the  dis- 
missal of  a  criminal  case  pending  before  a 
justice  of  the  peace,  and  his  request  is  de- 
nied, no  further  challenge  of  the  right  of 
the  justice  to  proceed  therein  is  necessary 
to  give  a  basis  for  asking  relief  by  prohibi- 
tion. 

For  other  ca9e$,  9ee  Prohibition,  F.  in  Dig, 
1-52  N.  8. 

Appeal  —  safHciency  of  record. 

4.  A  transcript  of  the  docket  of  a  justice 
of  the  peace  which  recites  that,  after  a  pre- 
liminary examination,  a  defendant  was  re- 
quired to  give  bail  for  his  appearance  in  the 
district  court  to  answer  the  charge  against 
him,  is  sufiicient  (together  with  the  recog- 
nizance given  by  the  defendant)  to  confer 
jurisdiction  on  the  district  court,  although 
it  omits  a  recital  that  it  was  found  that 
an  offense  had  been  committed,  and  that 
there  was  probable  cause  to  believe  the  de- 
fendant guilty. 

For  other  cases,  9ee  Courts,  2L  a,  6,  in  Dig. 
1-52  y,  8. 

Injunction  «—  against  prosecution. 

5.  Injunction  against  the  maintenance  of 
vexatious  and  unwarranted  criminal  prose- 
cutions may  be  allowed  against  individuals 
even  where  no  property  rights  are  threat- 
ened. 

For  other  cases^  see  Injunction,  /.«,§»  Dig, 
1-^2  N.  8. 

(Deeember  S,  1917.) 

APPEAI/  hy  defendants  from  a  judgment 
of  the  District  Court  for  Labette  Ck)unty 
in  favor  of  plaintiff  in  an  action  brought 
to  enjoin  defendants  from  further  prose- 
cuting plaintiff  for  violation  of  the  Cor- 
rupt Practices  Act.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Archie  D.  Neale,  for  appellants! 

An  application  for  a  writ  of  prohibi- 
tion will  nfyt  be  considered  unless  a  plea 
to  the  jurisdiction  has  been  first  filed  and 
overruled  in  the  lower  court. 

Ex  parte  Hamilton,  51  Ala.  62;  £x  parte 
Little  Roek,  26  Aric.  52;  Ex  parte  McMee- 
chen, .  12  Ark.  70;  McAneny  v.  Superior 
Ct.  150  Gal.  0,  87  Pac.  1020;  State  ex  rel. 
Romero  y.  Allen,  47  La.  Ann.  1600,  IB 
So.  634;  People  ex  rel.  Hudson  v.  Judge 
of  Superior  Ot.  42  Mich.  239,  3  N.  W. 
ftSO,  913;  State  ex  rel.  Jones  y.  Laughlin, 
9  Mo.  App.  486;  State  ex  rel.  Nooksaok 
River  Boom  Co.  v.  Superior  Ot.  2  Wash. 
»,  25  Pac.  1007;  Harris  v.  Brocker,  8  Wash. 
138,  35  Pac  599;  State  ex  rel.  First  Nat. 
Bank  v.  District  Ct.  12  Wyo.  547,  76  Pac 
680;  32  Gye.  626;  Staie  ex  rel.  Terminal 
L.R.A.1918C. 


R.  Asao.  y.  Tracy,  237  Mo.  109,  37  L.R.A. 
(N.S.)    448,  140  S.  W.  888. 

Defendant  not  having  raised  the  ques- 
ti<m  of  jurisdiction  of  the  justice  court, 
a  writ  of  prohibition  should  not  have 
issued,  and  therefore  the  court  erred  in 
not  discharging  the  writ,  upon  the  motion 
of  the  defendants  herein. 

32  Cyc.  611;  Borello  v.  Superior  Ct.  8 
Cal.  App.  215,  96  Pac.  404;  Brobeck  v. 
Superior  Ot.  152  Cal.  289,  92  Pac.  64ft; 
Kitts  y.  Superior  Ct.  5  Cal.  App.  462,  90 
Pac.  977;  Owensboro  v.  Sparks,  99  Ky.  351, 
36  S.  W.  4;  State  ex  rel.  McNamee  v. 
Stobie,  194  Mo.  14,  92  S.  W.  191 ;  State  y. 
Price,  8  N.  J.  L.  358;  People  ex  rel.  Hum- 
mel y.  Trial  Term,  184  N.  Y.  30,  76  N. 
£.  732;  Powhattan  Coal  &  Coke  Co.  v. 
Ritz,  60  W.  Va.  395,  9  L.R.A.(N.S.)  1225, 
56  S.  E.  267;  Woods  v.  Cottrell,  66  W. 
Va.  476,  65  L«R.A.  616,  104  Am.  St.  Rep. 
1004,  47  S.  E.  276,  2  Ann.  Cas.  933;  State 
ex  rel.  De  Puy  v.  Evans,  88  Wis.  266,  60 
N.  W.  433. 

The  writ  will  not  issue  where  the  party 
has  an  adequate  remedy  at  law. 

State  ex  rel.  Mose  v.  District  Ct.  46r 
Okla.  654,  149  Pac.  240;  Browne  v.  Rowe, 
10  Tex.  183;  Mason  v.  Grubel,  64  Kan^ 
835,  68  Pac  660;  Hamilton  v.  Smart,  78 
Kan.  218,  95  Pac.  836;  State  ex  rel.  Reed 
v.  Jones,  2  Wash.  662,  26  Am.  St.  Rep. 
897,  27  Pac.  452;  Walcott  v.  Wells,  21 
Nov.  47,  9  L.R^.  69,  37.  Am.  St.  Rep.  478, 
24  Pac.  367;  State  ex  rel.  Lasher  v.  Mu- 
nicipal Ct.  26  Minn.  162,  2  N.  W.  166. 

Injunction  will  not  lie  to  restrain  crimi- 
nal  proceedings. 

Suess  v.  Noble,  31  Fed.  866;  Medical  & 
Surgical  Institute  v.  Hot  Springs,  34  Ark. 
659;  Waters  Pierce  Oil  Co.  v.  Little  Rock, 
39  Ark.  412;  New  Home  Sewing  Mach.  Ca 
V.  Fletcher,  44  Ark.  139;  Phillips  v.  Stone 
Mountain,  61  Ga.  386;  Chisholm  v.  Adams, 
71  Tex.  678,  10  a  W.  336;  Taylor  v.  Pine 
Bluff,  34  Ark.  603;  Kansas  City  Cable  R. 
Co.  v.  Kansas  City,  29  Mo.  App.  89;  Yates 
V.  Batavia,  79  111.  600. 

Messrs.  E.  li.  Burton,  Georire  F.  Bar- 
ton, and  F.  O.  Martin  for  appellee. 

Mason,  J.,  delivered  the  opinion  of  the 
court : 

P.  T.  Foley  was  arrested  upon  a  charge 
of  paying  persons  to  work  (and  in  some 
instances  to  vote)  for  the  election  of  cer- 
tain candidates  for  public  ofiice,  such  con- 
I  duct  constituting  a  felony  under  the  Cor- 
rupt Practices  Act.  (Gen.  Stat.  1915,  §§ 
4342,  4343).  A  preliminary  examination 
was  held  before  a  justice  of  the  peace,  by 
whom  he  was  required  to  give  bond  to 
answer  the  charge.  In  the  district  court 
the  county  attorney  asked  to  be  relieved 
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from  filing  infonnation  for  the  reason, 
among  others,  that  there  wag  not  sufficient 
evidence  in  his  posseseion  to  warrant  a 
prosecution.  The  court  made  an  order 
granting  the  request^  and  the  case  was 
dismissed.  The  complaining  witness  then 
applied  to  other  justices  of  the  peace  to 
issue  a  warrant  on  a  complaint  charging 
the  same  offenses.  Two  of  them  refused 
to  do  so,  but  a  third  issued  a  warrant  and 
held  an  examination,  resulting  in  the  dis- 
charge of  the  defendant  for  want  of  evi- 
dence. A  similar  complaint  was  then  filed 
with  another  justice  of  the  peaoe,  John- 
son Wade,  who  issued  a  warrant  upon 
which  Foley  was  again  arrested.  The 
county  attorney  filed  a  written  motion  ask- 
ing, and  undertaking  to  direct,  that  the 
case  be  dismissed.  The  justice  of  the  peaoe 
overruled  the  motion.  Foley  then  brought 
an  action  in  the  district  court  against  the 
justice  of  the  peaee  (Wade),  the  complain- 
ing witness,  T.  B.  Ham,  and  his  attorney, 
A.  D.  Xeale,  asking  that  further  proceed- 
ings before  the  justice  be  forbidden.  Issues 
were  joined,  evidence  was  taken,  and  judg- 
ment was  rendered  in  accordance  with  the 
prayer  of  the  petition.  The  defendants 
appeal. 

1.  So  far  as  concerns  the  justice  of  the 
peace,  the  case  amounts  to  an  application 
for  a  writ  of  prohibition  (or  for  a  judg- 
ment or  order  in  the  nature  of  eu<^  a  writ) 
forbidding  further  proceedings  in  the  crimi- 
nal case  on  the  ground  that  the  county 
attorney  had  full  right  to  control  the  mat- 
ter, and  his  direction  for  a  dismissal  should 
have  been  given  effect.  The  first  inquiry 
is  as  to  the  extent  of  the  power  of  the 
county  attorney  in  that  respect.  It  is  said 
that  the  public  prosecotor,  except  as  re- 
strained by  statute,  has  absolute  control 
of  criminal  prosecutions,  and  has  author- 
ity, in  virtue  of  his  oflSce,  to  enter  a  nolle 
prosequi — a  virtual  dismissal — ^regardless 
of  the  attitude  of  the  court.  32  Cyc.  713; 
2  Bishop,  New  Oim.  Proc.  §  1388;  People 
ex  rel.  Atty.  Gen.  v.  District  Ct.  23  Colo. 
486,  48  Pac.  500.  The  practice  in  that 
respect,  however,  is  not  uniform  in  the 
different  jurisdictions.  Notes  in  35  L.R.A. 
701,  and  45  L.R.A.(N.S.)  1123.  Our  stat- 
ute recognizes  the  county  attorney's  right 
tmder  ordinary  circumstances  to  ref iise  to 
prosecute,  by  providing  that  in  extreme 
cases  the  court  may  compel  him  to  file 
an  information.  Gen.  Stat.  1915,  §  7981 
(Code  Crim.  Proc.  §  71).  And  his  need  to 
exercise  discretion  in  determining  whether 
prosecutions  shall  be  brought  is  made  the 
ground  of  exempting  him  from  civil  liabil- 
ity for  wrongfully  instituting  them.  Smith 
▼.  Parman,  101  Kan.  115,  L.R.A.1917F,  698, 
105  Pac.  663.  He  is  made  the  representa- 
L.R.A.1918C. 


tive  of  the  state  in  litigation  "in  the  several 
courts''  of  his  county  to  which  it  is  a 
party.  Gen.  Stat.  1915,  §  2620.  He  is  re- 
quired to  take  charge  of  a  preliminary 
examination  in  a  felony  case  only  when  re- 
quested to  do  so  b)*^  the  magistrate.  Gen. 
Stat.  1915,  §  2624.  The  statute  contem- 
plates that  criminal  prosecutions  may  be 
instituted,  not  only  without  his  participa- 
tion, but  without  hiB  knowledge;  provision 
being  made  for  the  protection  of  the  pub- 
lic against  costs  in  such  cases,  except  upon 
his  statement  that  prior  consultation  with 
him  wus  impracticable.  Gen.  Stat.  1915, 
§  4763. 

Under  statutes  quite  similar  to  ours,  it 
has  been  held  that  a  court  may  by  manda- 
mus compel  a  sheriff  to  serve  a  warrant 
in  a  felony  case,  notwithstanding  the 
county  attorney  had  instructed  him  not 
to  do  so.  Beecher  v.  Anderson,  45  Mich. 
543,  8  N.  W.  639.  This  decision  has  been 
cited  in  support  of  the  doctrine  that  the 
county  attorney  does  not  have  absolute 
control  of  a  criminal  case.  32  Cyc.  714; 
23  Am.  &  Eng.  Enc.  La,w,  275.  It  is  based, 
however,  upon  the  conclusion  that  in  the 
statute  making  it  his  duty  to  "appear  for 
the  state  or  county,  and  prosecute  or  de- 
fen4  in  all  the  courts  of  the  county,  all 
prosecutions,  suits,  applications,  and  mo- 
tions, whether  civil  or  criminal,  in  which 
the  state  or  county  may  be  a  party  or 
interested,"  the  phrase,  *'the  courts  of  the 
county"  is  intended  to  refer  only  to  courts 
of  record.  In  a  situation  closely  analogous 
to  that  presented  in  the  Michigan  case, 
this  court  held  that  the  direction  of  the 
oonnty  attorney  was  bontrolltng^  A  wajr- 
rant  charging  a  felony  was  placed  in  Hm 
hands  of  the  sheriff.  The  county  attorney 
directed  him  to  return  it,  and  he  did 
so.  More  than  two  years  later  the  de- 
fendant was  arrested  upon  the  same  war- 
rant and  claimed  the  benefit  of  the  Statute 
of  limitations.  The  question  presented 
was  whether  the  prosecntioa  was  to  be  re- 
garded as  pending  b^ween  the  return  of 
the  wurrant  already  referred  to  and  its 
reissuance,  and  this  was  treated  as  depend- 
ing upon  the  power  of  the  county  attorney 
to  control  it.  This  court  held  that  the  bar 
of  the  statute  had  fallen,  saying:  "Hie 
county  attorney  is  the  representative  of 
the  state  in  criminal  prosecutions,  and, 
subject  only  to  a  limited  direction  by  the 
court,  control  such  actions.  .  .  .  And 
when  the  sheriff,  by  the  direction  of  tlie 
county  attorney,  returns  a  warrant  which 
has  been  placed  in  his  hands  for  service 
to  the  court  that  issued  it,  this  ends  the 
official  connection  of  the  sheriff  with  such 
warrant,  renders  the  warrant  functus 
officio^  and  effects  an  abandonment  of  the 
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proseeirtioii  by  the  state/'  Re  Broadhead, 
74  Kan.  401,  405,  86  Pac.  456. 

Notwithstanding  that  the  county  attor- 
ney is  not  required  to  attend  a  prelimi- 
nary examination  unless  asked  to  do  so, 
ve  hold  that  he  may  appear  if  he  sees  fit, 
and  when  he  does  his  authority  is  as  com-- 
plete  as  though  his  presenee  had  been  re- 
quested. The  proceeding,  while  some\that 
informal,  is  an  adversary  ene.  It  is  accu- 
satory or  litigious,  rather  than  inquisitorial 
in  character.  It  has  something  of  the 
aspect  of  a  voluntary  investigation  con- 
ducted by  the  magistrate,  while  exerci^^ing 
a  function  somewhat  analogous  to  that  of 
a  grand  jury,  to  determine  whether  or  not 
there  is  ground  lor  a  prosecution.  But 
under  our  practice  it  is  quite  different  from 
that.  It  constitutes  actual  li'Ugation  be- 
tween opposing  parties.  Testimony  taken 
at  such  a  hearing  may  be  used  at  the  trial 
in  the  district  eourt,  if  the  attendance  of 
the  witness  cannot  be  had  (State  v.  Chad- 
well,  94  Kan.  302,  146  Pac.  420;  S  H.  G. 
L.  213,  214),— ^a  course  which  could  scarce- 
ly be  justified  if  the  proceeding  were  not 
essentially  judicial,— a  trial  between  op- 
posing parties  presided  over  by   a   judge. 

The  state  is  the  plaintiff,  and  the  states 
attorney,  rather  than  the  complaining  wit- 
ness or  any  other  unofficial  person,  is  en- 
titled to  speak  in  its  behalf,  and  decide 
upon  the  course  to  be  pursued  in  its  in- 
terest. 

"Unquestionably,  a  private  individual 
baa  no  longer  any  right  to  prosecute 
another  for  crime, — bo  right  to  control  any 
criminal  prosecution  when  once  instituted. 
A  criminal  prosecution  is  a  state  affair, 
and  the  control  of  it  is  in  the  public  prose- 
cutor  The  purpose  of  a  public 

prosecution  is  to  prevent  the  use  of  the 
criminal  law  to  gratify  private  malice  or 
accomplish  personal  gain.  This  purpose  i^ 
fully  subserved  when  the  control  of  the 
case  is  with  the  county  attorney."  State 
r.  Wilson,  24  Kan.  180,  192,  86  Am.  Eep. 
257. 

"The  law  makes  it  the  duty  of  the  county 
attorney  to  conduct  criminal  prosecutions 
on  behalf  oi  the  state,  and  all  steps  in  the 
trial  are  alike  under  his  supervision  and 
control."  State  v.  Wells,  54  Kan.  161,  165, 
37  Pac.  1007. 

'*No  one  but  the  county  attorney,  or  the 
attorney  general  on  proper  occasions,  or 
persons  depatissed  by  them,  may  control 
prosecutions  within  a  county."  State  ex 
rel.  Thomas  T.  Snelling,  71  Kan.  409,  506, 
30  Pac.  068. 

It  is  troe  that  this  fnterpretation  of  the 
law  places  in  the  hands  of  the  county  at- 
torney a  very  large  power,  which  is  sus- 
ceptible of  abuse.  That,  however,  is  a  nec- 
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essary  attribute  of  most  governmental 
powers.  In  the  case  of  a  public  officer  some 
protection  is  afforded  by  statutes  making 
oilicial  misconduct  a  crime  (Gen.  Stat. 
1915,  §  9588)  and  a  basis  for  ouster  (Gen. 
Stat.  1915,  §  7603;  Code  Civ.  Proc.  § 
686a).  The  other  theory — ^that  the  control 
of  a  felony  prosecution  until  it  reaches 
the  district  court,  so  far  as  a  plaintiff  may 
exercise  control,  rests  with  the  prosecuting 
witness,  or  with  anyone  who  is  under  no 
official  responsibility — would  imply  that  the 
county  attorney  might  be  seriously  embar- 
raesed  in  the  attempted  enforcement  of  the 
criminal  law  by  the  interference  of  in- 
dividuals, actuated  by  mistaken  judgment 
or  perverse  purpose.  For  instance,  a  pri- 
vate proseoutor,  if  in  charge  of  a  prelim- 
inary examination  upon  a  charge  of  gam- 
bling, might  call  the  keeper  of  the  gaming 
house  and  permit  him  to  give  such  testi- 
mony as,  under  the  statute  (Gen.  Stat. 
1915,  §  3652),  would  result  in  his  own 
complete  inmiunity.  Clearly  the  selection  of 
witnesses  to  be  used  in  that  manner  should 
rest  with  the  county  attorney,  and  not  with 
individuals  or  with  the  justice  of  the  peace. 
The  power  effectively  to  control  a  prose- 
cution inrolves  the  power  to  determine 
when  and  before  what  tribunal  it  shall  be 
brought  and  maintained,  and  therefore 
whether  it  should  be  discontinued.  We 
conclude  that  the  justice  of  the  peace 
should  have  acted  upon  the  direction  of  the 
county  attorney  and  dismissed  the  case. 

Two  Federal  cases  militate  somewhat 
against  this  conclusion,  but  they  are  based 
upon  statutes '  not  entirely  like  those  of 
Kansas.  United  States  v.  Sdiumann,  2 
Abb.  U.  fi.  523,  5  Sawy.  439,  Fed.  Cas.  No. 
16,235;  United  States  v.  Scroggina,  3 
Woods,  529,   Fed.  Cas.  No.  16,244. 

2.  It  is  contended  that,  even  if  the  jus- 
tice of  the  peace  ought  to  have  dismissed 
the  case  upon  the  direction  of  the  county 
attorney,  his  refusal  to  do  so  was  a  mere 
error  for  which  prohibition  is  not  an  avail- 
able remedy.  It  is  doubtless  true  that,  up- 
on the  filing  of  the  motion  to  dismiss,  the 
justice  did  not  lose  jurisdiction  in  such 
sense  as  to  render  absolutely  void  every- 
thing that  he  thereafter  did  in  the  ease. 
Prohibition  is  frequently  spoken  of  as  prop-' 
erly  invoked  only  where  it  is  sought  to 
restrain  a  judicial  officer  from  an  act  whol- 
ly beyond  his  jurisdiction.  But  expressions 
indicating  some  modification  of  this  are 
not  uncommon.  Thus  it  is  said  that  "the 
writ  will  lie  in  all  cases  either  of  abuse  or 
usurpation  of  jurisdiction  by  an  inferioi^ 
tribunal."     32  Cyc.  604. 

And  that  *'three  conditions  are  necessary 
to  warrant  the  granting  of  the  relief: 
First,    that    the   court,    officer,    or   person 
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against  whom  it  is  sought  is  about  to  exer- 
cise judicial  or  quasi  judicial  power; 
second,  that  the  exercise  of  such  power  is 
unauthorized  by  law;  third,  that  it  will  re- 
sult in  injury  for  which  uc  other  adequate 
remedy  exists."  High,  Extr.  Leg.  Rem. 
§  764a. 

In  practice  the  writ  is  often  used  to  pre- 
vent an  act  which,  in  a  strict  technical 
sense,  is  within  the  jurisdiction  of  the  offi- 
cer, but  contrary  to  law, — one  which  he 
has  the  power  to  perform,  but  not  the  legal 
right.  Thus  in  a  recent  textbook  it  is 
said:  "The  doctrine  is  universally  held  that 
a  judge  who  has  an  interest  in  the  subject- 
matter  of  the  litigation  is  disqualified  from 
hearing  and  adjudging  the  case,  and,  where 
he  attempts  to  do  so,  prohibition  will  be 
granted  to  restrain  him."  2  Bailey,  Habeas 
Corpus,  §  360. 

See  also  State  ex  rel.  Jones  v.  Gay,  65 
Wash.  629,  118  Pac.  830. 

Yet  the  disqualified  judge  is  not  wholly 
without  jurisdiction,  and  if  he  aots  the  re- 
sulting judgment  is  not  void,  nor  open  to 
collateral  attack.  Jones'  v.  Williamsburg 
City  F.  Ins.  Co.  86  Kan.  235,  116  Pac.  484. 
Merely  by  way  of  illustration,  it  may  be 
mentioned  that  the  writ  has  been  success- 
fully invoked  to  correct  an  order  requiring 
the  production  of  records  at  an  unreason- 
able place  (Equitable  Life  Assur.  Soc.  v. 
Hardin,  166  Ky.  51,  178  S.  W.  3156);  to 
stay  proceedings  before  a  judge  who  had 
declared  his  intention  to  rule  in  a  particu- 
lar way  (Cullins  v.  Williams,  156  Ky.  57, 
160  S.  W.  733)  ;  to  enforce  the  rule  of  res 
judicata  (State  ex  rel.  Burr  v.  Whitney, 
66  Fla.  24,  63  So.  299;  State  ex  rel.  Mis- 
souri P.  R.  Co.  v.  Williams,  221  Mo.  227, 
120  S.  W.  740)  ;  to  restrain  the  hearing  of 
a  will  contest  because  it  was  brought  too 
late  (State  ex  rel.  Wood  v.  Superior  Ct. 
76  Wash.  27,  136  Pac.  494 ;  McVey  v.  Butch- 
er, 72  W.  Va.  626,  78  S.  E.  691);  to 
prevent  the  taking  of  evidence  on  matters 
not  pertinent  to  the  issue  (Miller  v.  Superi- 
or Ct.  25  CaL  App.  607,  144  Pac.  978) ;  to 
prevent  the  splitting  of  a  cause  of  action 
(BuUard  v.  Thorpe,  66  Vt.  699,  26  L.R.A. 
606,  44  Am.  St.  Rep.  867,  30  Atl.  36)  ; 
and  even  to  prevent  separate  actions  up<m 
several  notes  of  the  defendant  (James  v. 
Stokes,  77  Va.  225). 

The  district  court,  besides  having  general 
original  jurisdiction  of  all  matters  not 
otherw^ise  provided  for,  and  jurisdiction  in 
cases  of  appeal  and  error  from  all  inferior 
courts  and  tribunals,  is  specifically  given 
by  the  statute  "&  general  supervision  and 
control  of  all  such  inferior  courts  and  tri- 
bunals, to  prevent  and  correct  errors  and 
abuses."  Gen.  Stat.  1915,  §  2957.  The 
clause  quoted  can  hardly  be  regarded  as 
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referring  only  to  appellate  jurisdiction,  be- 
cause that  had  already  been  provided  for, 
and  because  the  phrase  "to  prevent 
.  .  .  errors  and  abuses"  points  to  a  pre- 
ventive, and  not  a  corrective,  remedy.  If 
it  was  the  duty  of  the  justice  of  the  peace 
to  dismisa  the  criminal  case  upon  the  mo- 
tion of  the  county  attorney  (and  we  have 
determined  that  it  was),  he  acted  beyund 
his  legal  authority  in  going  ahead  witk 
the  hearing,  and  we  think  that  prohibition 
was  an  appropriate  method  by  which  to  re- 
quire him  to  conform  to  the  direction  which 
we  have  decided  the  public  prosecutor  had 
a  right  to  give. 

It  is  true  the  plaintiff  in  this  case  might 
have  submitted  to  the  preliminary  exam- 
ination and  given  bondj  if  required  to  do  80» 
for  his  appearance  in  the  district  court, 
and  awaited  his  discharge  upon  the  refusal 
of  the  CQimty  attorney  to  file  an  informa- 
tion; but  that  remedy  manifestly  might 
have  been  far  from  adequate. 

3.  A  suggestion  is  made  that  the  plain- 
tifif  had  no  right  to  resort  to  prohibition  be- 
cause he  had  not  first  invoked  relief  at  the 
hands  of  the  justice  of  the  peace.  When 
the  justice  had  refused  to  dismiss  the  pros- 
ecution at  the  instance  of  the  county  attor- 
ney,  a  similar  request  by  the  accused  would 
obviously  have  been  a  mere  formality,  the 
futility  of  which  is  demonstrated  by  the  de- 
fense made  in  the  district  court  on  the 
ground  that  the  county  attorney  did  not 
have  control  of  the  case.  State  ex  rel. 
McEntee  v.  Bright,  224  Mo.  514,  135  Am. 
St.  Rep.  552,  123  S.  W.  1057,  20  Ann.  Gas. 
955,  19  Ann.  Cas.  1210. 

4.  In  the  first  proceeding  against  Foley 
the  d.ocket  of  the  justice  did  not  recite  find- 
ings that  an  offense  had  been  committed 
and  that  there  was  probable  cause  to  be- 
lieve him  guilty, — facts  that  the  statute 
requires  to  be  shown  in  order  to  warrant 
binding  him  over.  This  is  referred  to  by 
the  defendants  in  this  action  as  casting  a 
doubt  upon  the  jurisdiction  of  the  district 
court  in  that  case.  The  transcript  showed 
that  Foley  was  required  to  give  bond  for 
his  appearance  in  the  district  court  for 
trial,  and  this,  with  the  giving  of  the  bond, 
was  sufiicient  for  jurisdictional  purposes. 
State  V.  Tennison,  39  Kan.  726,  18  Pac.  948. 

5.  The  decision  that  the  order  against 
the  justice  of  the  peace  was  properly  grant- 
ed renders  of  little  practical  consequence 
the  question  whether  error  was  committed 
in  rendering  judgment  against  the  IndiTid- 
ual  defendants.  As  to  them  the  action  was 
one  of  injunction,  and  was  maintainable  fot 
the  same  reasons  that  justified  the  prohibi- 
tion against  the  ofiicer,  unless  by  reason  of 
the  rule  which  has  sometimes  been  an- 
nounced, that  injunction  against  the  pros- 
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ecution  of  a  oriminal  action  will  not  lie 
except  for  the  protection  of  property  rights. 
22  Cvc  904;  14  R.  C.  L.  428.  This  rule 
seems  to  be  founded  on  these  considera- 
tions: The  accused  has  usually  a  fairly 
adequate  remedy  by  making  his  defense  in 
the  criminal  action;  a  court  of  equity  has 
no  jurisdiction  of  criminal  matters,  that 
subject  being  committed  to  courts  of  law; 
as  a  matter  of  public  policy  the  courts 
ou^t  not  to  interfere  with  the  representa- 
tives of  the  public  seeking  the  enforcement 
of  the  law.  In  the  case  of  numerous,  re- 
peated, and  vexatious  prosecutions,  it  is 
evident  that  the  remedy  of  meeting  the 
charges  in  the  courts  where  they  are 
brought  may  not  be  entirely  adequate; 
where  the  same  court  has  jurisdiction  of 
legal  and  equitable  matters  distinctions 
founded  on  that  difference  are  of  little  im- 
portance; and  with  respect  to  an  injunction 
which  runs  not  against  the  public  prosecu- 
tor, but  against  individuals  who  seek  to  di- 
rect the  machinery  of  the  criminal  law  in 


oppo6iti<m  to  his  judgment^  the  objection 
based  on  a  reluctance  to  embarrass  officers 
in  discharging  their  duty  to  the  govern* 
ment  does  not  apply.  A  court  of  equity 
would  seem  to  be  as  responsive  to  a  call 
for  the  protection  of  personal  rights,  in  an 
appropriate  case,  as  to  one  for  the  protec- 
tion  of  rights  relating  to  property.  In 
Brown  v.  Nichols,  93  Kan.  737,  L.R.A. 
1915D,  327,  145  Pac.  561,  it  is  said;  "The 
remedy  of  injunction  may  be  employed  to 
protect  personal  and  property  rights,  al- 
though it  may  operate  incidentally  to  re- 
strain a  prosecution  under  an  invalid  ordi- 
nance."    Syllabus,  ^  2. 

The  case  on  its  merits  was  decided  upon 
oral  evidence,  and  any  debatable  inferences 
of  fact  must  be  resolved  in  favor  of  the 
plaintiff.  So  far  as  the  decision  turns  up- 
on the  exercise  of  discretion,  the  action  of 
the  District  Court  must  control.  We  con- 
clude that  no  error  is  shown  in  any  part  of 
the  court's  order. 

The  judgment  is  affirmed. 


Annolfttioii — ^Right  of  pdblic  protecator  to  have  preKminafy  ezammatioii 

before  magistrate  dismissed* 


There  seems  to  be  little  in  the  books 
on  this  subject  and  the  courts  are  not 
agreed  upon  it.  The  power  of  a  public 
prosecutor  to  dismiss  a  prosecution  after 
indictment  or  information  is  discussed 
in  the  notes  in  35  Li.R.A.  701,  and  45 
LR.A.(N.S.)  1123. 

The  United  States  district  attorney 
has  no  power  to  have  a  criminal  exam- 
ination before  a  United  Staies  commis- 
sioner dismissed.  United  States  v.  Sehu- 
mann  (1866)  2  Abb.  U.  S.  523,  5  Sawy. 
439,  Fed.  Cas.  No.  16,235,  where  Field, 
J.,  said:  ^'The  district  attorney  may 
appear  before  the  commissioner  and  atr 
tend  to  the  presentation  of  the  evidence, 
but  in  that  position  he  is  only  connsel 
of  the  government ;  he  cannot  direct  what 
finding  the  magistrate  shall  make^  nor 
what  conrse  he  shall  pursue.  The  magis- 
trate will,  indeed,  in  any  case,  hesitate 
to  continue  an  investigation  after  the 
prosecution  has  been  abandoned  by  the 
legal  ofBcer  of  the  government.  Still, 
there  may  be  cases  where  he  will  be  justi- 
fied, and  more,  bound  to  take  such  a 
course." 

And  the  United  States  district  attorney 
may  not  take  away  from  the  marshal  a 
varrant  issued  by  a  United  States  com- 
missioner, to  determine  whether  it  should 
be  executed  or  not.  United  States  v. 
Scroggins  (1879)  3  Woods,  529,  Fed.  Cas. 
No.  16,244. 
L.RA.1918C. 


Similarly,  it  was  held  in  Beecher  v. 
Anderson  (1881)  45  Mich.  543,  8  N.  W. 
539,  (referred  to  in  Foley  v.  Ham,  ante, 
205),  that  the  sheriff  must  serve  a  war- 
rant in  a  felony  case,  although  the  public 
prosecutor  instructed  him  not  to  do  so. 
In  this  case,  where  the  statute  did  not 
require  the  prosecuting  attorney  to  ap- 
pear to  prosecute  complaints  before  a 
magistrate  except  where  the  magistrate 
requested  it,  the  court  said :  "No  doubt 
when  he  [the  prosecuting  attorney]  ap- 
pears the  magistrate  should  govern  his 
official  action  somewhat  by  his  adviee; 
he  certainly  ought  very  seldom  to  hold 
a  party  to  bail  or  to  convict  him  on  trial 
when  the  prosecuting  attorney  in  good 
faith  advises  him  that  no  crime  is  made 
out.  It  would  be  proper,  also,  in  many 
cases  that  he  should  seek  the  advice  of 
the  prosecuting  attorney  in  advance  of 
the  issue  of  any  warrant,  and  refuse  a 
warrant  even  when  the  complainant  is 
able  to  make  prima  facie  showing  of  a 
technical  offense,  if  the  prosecuting  at- 
torney is  of  the  opinion  that  the  case 
would  fail  on  full  hearing,  or  that  the 
criminal  intent  was  so  far  wanting  that 
the  cause  of  justice  would  not  be  ad- 
vanced by  the  prosecution.'' 

In  Jaminet  v.  Monroe  County  (1889) 
77  Mich.  245,  43  N.  W.  910,  it  was  held 
that  the  county  board  may  not  refuse 
to  allow  the  fees  of  a  justice  of  the  peace 
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in  a  criminal  proceeding  because  he  pro- 
ceeded without  the  approval  of  the 
prosecuting  attorney. 

A  magistrate  may  not  refuse  to  issue 
a  warrant  upon  the  ground  simply  that 
the  district  attorney  has  refused  to  make 
a  complaint,  where  the  statute  provides 
that  ^'he  shall  examine  on  oath  the  com- 
plainant, and  any  witness  provided  by 
him,  and  shall  reduce  the  complaint  to 
writing,  and  shall  cause  the  same  to  be 
subscribed  by  the  complainant;  and  if  it 
shall  appear  that  any  offense  has  been 
committed  of  which  the  superior  court 
has  exclusive  jurisdiction,  the  magistrate 
shall  issue  a  warrant  reciting  the  sub- 
stance of  the  accusation."  State  ex  rel, 
Romano  v.  Yakey  (1906)  43  Wash.  15, 
85  Pac.  990,  9  Ann.  Cas.  1071,  where  the 
court  said:  "It  is  the  duty  of  every 
magistrate  to  see  that  false  charges  are 
not  preferred  against  the  innocent,  and 
that  criminal  process  is  not  resorted  to, 
to  subserve  personal  or  private  ends; 
but  it  is  equally  his  duty  to  see  that  the 
guilty  aife  brou^t  to  judgment.  He  jday 
consult  and  advise  with  the  prosecuting 
attorney,  and  it  is  proper  that  he  should 
do  so,  especially  where  questions  of  law 
are  involved,  but,  in  the  end,  he  must  de- 
termine for  himself  whether  an  offense 


has  been  committed  of  which  the  superior 
court  has  exclusive  jurisdiction,  and,  if 
he  so  finds,  he  must  issue  his  warrant, 
whether  the  prosecuting  attorney  assents 
or  dissents." 

On  the  other  hand,  Foi^ey  v.  Ham  is 
supported  by  the  decision  in  Re  Broad- 
head  (1906)  74  Kan.  401,  86  Pac.  458, 
holding  that  ''when  a  warrant  which  has 
been  issued  by  a  justice  of  the  peace  on 
a  complaint  charging  the  person  whom 
the  warrant  commands  the  sheriff  to  ar- 
rest with  a  felony  is  delivered  to  a  sher- 
iff for  service,  and  the  sheriff  thereafter, 
by  direction  of  the  county  attorney,  re- 
turns the  warrant  'not  found,'  and  files 
the  same  with  the  justice  who  issued  it, 
such  warrant  thereupon  becomes  functus 
officio." 

In  Ex  parte  Claunch  (1879)  71  Mo.  233, 
it  was  held  that  it  was  perfectly  compe- 
tent for  the  prosecuting  attorney,  as  the 
representative  of  the  state,  to  dismiss, 
against  the  will  of  a  jtistice  of  the  peace, 
a  prosecution  commenced  before  such 
justiee  fox  boviieide^  as  the  affldavil 
filed  before  him  was,  in  the  opinion  of 
the  prosecuting  attorney^  defective  in 
failing  to  charge  laurder  in  the  first  de- 
gree. B.  B.  B. 
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CHARLES  H,  BUCHANAN,  Plff.  in  Err., 

v. 

WILLIAM  WARLEY. 

(246  U.  S.  60,  62  L.  ed.  — ,  38  Sup.  Ct.  Rep. 

16.) 

Stututes  —  who  may  question. 

1.  A  white  person  who  has  sold  land  to 
a  colored  person  under  a  contract  providing 
that  the  purchaser  shall  not  be  required  to 
accept  a  deed  unless  he  shall  have  a  right, 
under  the  laws  of  the  city  and  state,  to  oc- 
cupy the  same  as  a  residence,  may,  in  an 
action  by  him  to  compel  the  specific  per- 
formance of  the  contract,  attack  the  con^ 
stitutionality  of  a  city  ordinance  which  pro- 
hibits the  purchase  of  such  land  by  a  col- 
ored person. 

For  other  cases,  see  Statutes,  I.  o,  1,  in  Dig, 
1-52  K.  8. 

Courts  —  interference  with  police  pow- 
er. 

2.  The  exercise  of  the  police  power  will 


not  be  interfered  with  by  the  courts  where 
it  is  within  the  scope  of  legislative  author- 
ity and  the  means  adopted  reasonably  tend 
to  accomplish  a  lawful  purpose,  but  such 
power  cannot  justify  the  passage  of  a  law 
or  ordinance  which  runs  counter  to  the  lim- 
itations of  the  Federal  Constitution. 
For  other  cases,  see  Courts,  /.  o,  2,  h,  in 
Dig.  1^2  N.  8. 

Civil   rig:hts  -^  colored   person's    right 
to  purchase  property. 

3.  A  colored  person  has  the  right  to  ac- 
quire property  without  state  legisLation  dis- 
criminating against  him  solely  because  of 
color,  under  U.  S.  Const.  14th  Amend.,  pro- 
viding that  no  state  shall  deprive  any  per- 
son of  liberty  or  property  without  due 
process  of  law,  nor  deny  to  any  person  the 
equal  protection  of  tlie  laws,  and  the  Act  of 
Congress  of  April  9,  186(5,  providing  that  all 
''citizens  of  the  United  States''  shall  have 
the  same  right  in  every  state  and  territory 
as  is  enjoyed  by  white  citizens  thereof  to 
"purchase"  real  and  personal  property. 
For  other  cases,  see  Civil  Rights,  in  Dig. 

1-52  y.  8. 


Note.  —  As  to  validity  of  segregation 
statute  or  ordinance  prohibiting  persons  of 
different  race  or  color  from  living  in  same 
locality,  see  annotation  following  this  case, 
post,  220. 

The  question,  who  may  raise  the  objection 
L.R.A.1918C. 


that  a  statute  contains  an  unconstitutional 
discrimination,  is  considered  in  the  note  to 
Pugh  V.  Pugh,  32  L.R.A.(N.S.)  954;  and 
see  later  case,  People  v.  Crane,  L.R.A.1916D, 
550. 
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ConstittttlonAl  Ijiw  -*'  colored  person's 
rig^ht  to  purchase  property* 

4.  A  city  ordinance  which  prevents  the 
occupancy  of  a  lot  by  a  colored  person  in  a 
block  where  a  majority  of  the  residencea 
are  occupied  by  white  persons,  thereby  pre- 
venting white  persons  in  sueh  block  from 
selling  property  therein  to  negroes  for  resi- 
dence purposes,  is  not  a  legitimate  exercise 
of  the  police  power  of  the  state. 

for  other  caseSj  see  ConsHttUional  Lwio,  II, 
0,  5,  in  Dig.  1-52  N,  8. 

Same  «—  prohibition   againat  purchase 
of  land  by  colored  pernons. 

5.  A  city  ordinance  prohibiting  colored 
persons  from  occupying  as  residences  any 
house  in  any  block  in  which  the  majority 
of  residences  are  occupied  by  white  people, 
thereby  preventing  white  persons  in  such 
blocks  from  selling  property  to  colored  peo- 
ple for  residence  purposes,  violates  the  con- 
stitutional prohibition  against  interference 
with  prc^erty  rights  except  by  due  process 
o!  law,  and  cannot  be  sustained  on  the 
ground  that  it  will  promote  the  public  peace 
by  preventing  race  conflicts)  or  that  the  ac- 
quisition of  property  in  such  blocks  by 
colored  persons  for  residence  purposes  will 
cause  the  depreciation  in  value  oi  property 
in  the  neighborhood  owned  by  white  persons. 
For  other  ca$es,  see  Conatiiuiumal  Imw,  II, 

b,  5,  m  Dig.  1-52  N.  8. 

(November  6,  1917.) 

rj^RROR  to  the  Court  of  Appeals  of  the 
J  State  of  Kentucky  to  review  a  judgment 
affirming  a  judgment  of  the  Chanceiy 
Branch  of  the  Circuit  Court  for  Jefferson 
County  in  favor  of  defendant  in  an  action 
brought  to  compel  specific  performance  of 
a  contract  for  the  sale  of  certain  real  es- 
tate.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Clayton  B.  BlaJkey  and  Moor- 
field  Storey,  for  plaintiff  in  error: 

The  presumption  that  the  ordinance  was 
enacted  in  good  faith  for  the  purposes  de- 
clared fails  when  it  is  obvious  that  the 
real  purposes  were  very  different  from  those 
which  are  declared. 

Bailey  t.  Alabama^  219  U.  S.  219,  55 
L.  ed.  191,  31  Sup.  Ct.  Rep.  U^. 

Among  the  rights  and  privileges  of  the 
citizen  which  are  fundamental  is  the 
right  to  acquire  and  possess  property  of 
every  Jdnd. 

Corlield  ▼.  Coryell,  4  Wash.  0.  a  371, 
Fed.  Cas.  Ko.  3230;  Blaughter-Honse  Oases, 
16  Wall.  36,  76,.  21  U  ed.  894,  406. 

The  ordinanee  is  an  attempt  to  deprive 
the  negro  ol  the  rights  which  belong  to 
every  oitisen  simply  because  white  men  eon; 
Bider  him  inferior  by  reason  of  his  race  and 
color.  It  was  *  to  protect  him  against  pre* 
cisely  such  consequences  of  race  prejudioe 
that  the  14th  Amendment  was  passed. 
L.R.A.1918C 


Slanghter-House  Cases,  supra;  Ex  parte 
Virginia,  100  U.  S.  339,  344,  25  L.  ed.  676, 
678,  S  Am.  Crim.  Rep.  547;  Strauder  v. 
West  Virginia,  100  U.  S.  303,  306,r  25  U  ed. 
664,  665,  3  Am.  Crim.  Rep.  515;  Washing* 
ton,  A.   &  G.   R.   Co.   v.   Brown,   17   Wall. 

445,  21  Ia  ed.  675;  State  v.  Darnell,  166  N. 
C.  300,  51  L.R.A.(N.S.)  332,  81  S.  E.  338ji 
Re  Lee  Sing,  48  Fed.  359. 

The  ordinance  cannot  be  justified  as  an 
exercise  of  the  police  power. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Vosburg, 
238  U.  S.  56,  59,  59  L.  ed.  1399,  1200, 
L.R.A.  1916K,  953,  35  Sup.  Ct.  Rep.  675; 
Geiger-Jones  Co.  v.  Turner,  230  Fed.  233; 
Opinion  of  Justices,  207  Mass.  601,  34 
L.R.A.<N.S.)  604,  94  N.  £.  558;  Ho  Ah 
Kow  V.  Nunan,  5  Sawy.  662,  Fed.  Cas.  Na 
6,546;  Truax  v.  Raich,  239  U.  S.  33,  41.  60 
L.  ed.  131,  185,  L.R.A.3016D,  546,  36  Sup. 
Ct.  Rep.  7,  Ann.  Caa.  1917B,  283;  Yick  Wo 
V.  Hopkins,  118  U.  S.  356,  30  L.  ed.  220,  6 
Sup.  Ct.  Rep.  1064;  Barbier  v.  Connolly, 
113  U.  S.  27,  31,  28  JU  ed.  923,  924,  5  Bup. 
Ct.  Rep.  357. 

In  determining  whether  a  legislative  en- 
actment ol  this  character  is  or  is  not 
reasonable,  cotni^s  will  look  to  the  purpose 
of  the  statute,  and  determine  from  the  nat- 
ural effect^  of  fluch  statutes  when  put  into 
operation,  and  not  from  their  proclaimed 
purpose.     « 

Lochner  v.  New  York,  198  U.  S.  46,  64,  49 
L.  ed.  937,  944,  25  Sup.  Ct.  Rep.  539,  3 
Ann.  Cas.  1133;  St.  Louis  Southwestern  R. 
Co.  y.  Arkansas,  236  U.  8.  350,  362,  59  L. 
ed.  265,  271,  35  Sup.  €t.  Rep.  99;  <>]ppage 
V.  .Kansas,  236  U.  S.  1,  15,  59  L.  ed.  441, 

446,  UnJi.  1915C,  960,  85  Sup.  Ct.  Rep. 
240. 

Police  rsgulstions  in  order  to  be  en- 
forceable must  permit  to  all  under  like  cir- 
cumstances the  enjoyment  of  the  same 
rights  and  privileges. 

Missouri  v,  Lewis  (Bowman  v.  Lewis) 
101  U.  8.  22,  25  L.  ed.  989 ;  Minneapolis  & 
St.  L.  R.  Co.  V.  Bedcwith,  129  U.  S.  26,  32 
L.  ed.  586,  9  Sup.  Ct.  Rdp.  207;  Barbier  v. 
Connolly,  113  U.  S.  30,  28  L.  ed.  923,  5 
Sup.  Ct.  Rep.  357;  Mallinckrodt  Chemical 
Works  V.  Missouri,  238  U.  S.  41-55,  59  L. 
ed.  1192-1198,  36  Sup.  Ct.  Rep.  671;  State 
V.  Pennoyer,  65  N.  H.  113,  5  L.R.A.  711,  18 
Atl.  878;  State  v.  Gurry,  121  Md.  534,  47 
L.R.A.(N.S.)  1087,  88  Atl.  648,  Ann.  Cas. 
1915B,  957. 

Mr.  Harold  8.  Bayls  also  for  plaintiff 
in  error. 

Messrs.  Frederick  W.  Lelimann  and 
Wells  H.  Blodgett,  amici  earift: 

Prejudice  of  race  does  not  limit  itself  to 
protection  of  race  intefrfity,  but  seeks  race 
advantage  always.  It  has  no  regard  for 
constitutional  limitations.     It  will  under- 
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take  to  nullify  political  power  plainly 
granted  by  the  Constitution. 

Guinn  v.  United  States,  238  U.  S.  347,  69 
L.  ed.  1340,  L.R.A.1916A,  1124,  36  Sup.  Ct. 
Rep.  926 ;  Myers  v.  Anderson,  238  U.  S.  368, 
59  L.  ed.  1349,  35  Sup.  Ct.  Rep.  932. 

Deprivation  of  the  use  of  property  is 
equivalent  to  taking  it,  and  to  deprive  an 
owner  of  property  of  one  of  its  essential 
attributes  is  depriving  him  of  his  property 
within  the  constitutional  provision. 

Purapelly  v.  Green  Bay  &  M.  Canal  Co. 
13  Wall.  166,  20  L.  ed.  557;  State  v.  Julow, 
129  Mo.  163,  29  L.R.A.  257,  60  Am.  St.  Rep. 
443,  31  S.  W.  781. 

The  individual  is  entitled  to  the  equal 
protection  of  the  laws  and  may  not  be  de- 
prived of  his  property  without  due  process 
of  law. 

McCabe  v.  Atchison,  T.  &  S.  F.  R.  Co.  235 
U.  S.  151,  59  L.  ed.  169,  35  Sup.  Ct.  Rep. 
69. 

Mr.  W.  Ashble  Hawkins,  amicus  curis: 

The  ordinance  is  invalid  and  unreason- 
able. 

State  V.  Gurry,  121  Md.  551,  47  L.R.A. 
(N.S.)  1087,  88  Atl.  546,  Ann.  Cas.  1915B, 
957;  State  v.  Darnell,  166  N.  C.  300,  51 
L.R.A.(N.S.)  332,  81  S.  E.  338;  Carey  v. 
Atlanta,  143  Ga.  192,  L.R.A.1916D,  684,  84 
S.  E.  466,  Ann.  Cas.  1916E,  1151. 

The  limit  of  the  police  power  was  passed. 

Baltimore  &  O.  R.  Co.  v.  Walters,  105 
Md.  421,  12  L.R.A.(N.S.)  326,  66  Atl.  685; 
Lawton  v.  Steele,  152  U.  S.  133,  38  I».  ed. 
385,  14  Sup.  Ct.  Rep.  499;  Lochner  v.  New 
York,  198  U.  S.  46,  49  L.  ed.  937,  25  Sup. 
Ct.  Rep.  539,  3  Ann.  Cas.  1133;  Mugler  v. 
Kansas,  123  U.  S.  623,  31  L.  ed.  205,  8  Sup. 
Ct.  Rep.  273;  State  ex  rel.  Wyatt  v.  Ash- 
brook.  154  Mo.  375,  48  L.R.A.  265,  77  Am. 
St.  Rep.  765,  65  S.  W.  627;  Bennington  v. 
Georgia,  163  U.  S.  299,  41  L.  ed.  166,  16 
Sup.  Ct.  Rep.  1086;  Reagan  v.  Farmers' 
Loan  &  T.  Co.  164  U.  S.  362,  38  L.  ed.  1014, 
4  Inters.  Com.  Rep.  560,  14  Sup.  Ct.  Rep. 
1047 ;  Lake  Shore  &  M.  S.  R.  Co.  v.  Smith, 
173  U.  S.  684,  43  L.  ed.  868,  19  Sup.  Ct. 
Rep.  565. 

The  ordinance  is  unequal  in  its  applica- 
tion. 

6  Am.  &  Eng.  Enc.  Law,  2d  ed.  79;  Yick 
Wo  v.  Hopkins,  118  U.  S.  366,  30  L.  ed. 
220,  6  Sup.  Ct.  Rep.  1064;  Henderson  v. 
New  York,  92  U.  S.  259,  23  L.  ed.  543 ;  Chy 
Lung  V.  Freeman,  92  U.  S.  275,  23  L.  ed. 
650;  Ex  parte  Virginia,  100  U.  8.  839,  26 
L.  ed.  676,  3  Am.  Crim.  Rep.  547;  Neal  v. 
Delaware,  103  U.  S.  870,  26  L.  ed.  567;  Ho 
Ah  Kow  V.  Nunan,  5  Sawy.  662,  Fed.  Cas. 
No.  6,546;  Soon  Hing  v.  Crowley,  113  U.  S. 
703,  28  L.  ed.  1146,  6  Sup.  Ct.  Rep.  730. 

The  right  of  residence,  so  long  as  it  does 
not  become  a  menace  to  the  public  health, 
L.R.A.1918C. 


morals,  or  safety,  ii  an  inalienable  rigbt, 
incident  to  the  ownership  of  real  property. 

State  V.  Redraon,  134  Wis.  89,  14  L.R.A. 
(N.S.)  229,  126  Am.  St.  Rep.  1003,  114  N. 
W.  137,  15  Ann.  Cas.  408. 

Mr.  Alfred  £•  Cohen,  amicus  curisa: 

Due  process  of  law  within  the  meaning^ 
of  the  14th  Amendment  to  the  Federal  Con- 
stitution is  not  secure  if  the  citizen  is  sub- 
jected to  an  arbitrary  exercise  of  the  pow- 
ers of  government. 

GiozKa  y.  Tiernan,  148  U.  S.  657,  37  L. 
ed.  599,  15  Sup.  Ct.  Rep.  721. 

The  vice  of  the  ordinance  lies  in  that 
what  is  permitted  to  one  individual  of  the 
same  race  is  denied  to  another. 

State  V.  Gurry,  121  Md.  534,  47  L.RAu 
(N.S.)  1087,  88  Atl.  546,  Ann.  Cas.  1915B, 
967. 

A  class  of  citizens  cannot  be  limited  in 
their  residences  to  a  certain  district. 

Re  Lee  Sing,  43  Fed.  359;  Yick  Wo  ▼. 
Hopkins,  118  U.  S.  356,  30  L.  ed.  220,  6  Sup. 
Ct.  Rep.  1064. 

Where  rights  of  property  are  admitted 
to  exist  the  legislature  cannot  say  they 
shall  exist  no  longer. 

Wynehamer  v.  People,  13  N.  Y.  392. 

The  constitutional  guaranty  would  be  of 
little  worth  if  the  legislature  could  without 
compensation  destroy  property  or  its  value, 
deprive  the  owner  of  its  use,  deny  him  the 
right  to  live  in  his  own  house,  or  to 
work  at  any  trade  therein. 

Re  Jacobs,  98  N.  Y.  105,  50  Am.  Rep.  636. 

The  word  "liberty,"  as  used  in  the  Con- 
stitution of  the  United  States  and  the  sev- 
eral states,  means  not  merely  the  right  to 
go  where  one  chooses,  but  is  deemed  to  em- 
brace the  right  of  the  citizen  to  live  and 
work  where  he  will. 

Allg^yer  v.  Louisiana,  165  U.  S.  578,  41 
L.  ed.  832,  17  Sup.  Ct.  Rep.  427;  Powell  v. 
Pennsylvania,  127  U.  S.  678,  22  L.  ed.  253, 
8  Sup.  Ct.  Rep.  992,  1257. 

Messrs.  Charles  Xagel,  James  A.  Scd- 
don,  Seldon  P.  Spencer,  Sidney  F,  An- 
drews, W.  Tj.  Sturdevant,  Percy  Wer- 
ner, Everett  W.  Pattison,  and  Joseph 
Wheless,  amici  curiae: 

Offensive  occupations  may  be  excluded 
from  localities,  but  the  Federal  Constitu> 
tion  makes  the  right  of  exclusion  depend 
on  the  occupation,  and  not  on  the  nationali- 
ty of  the  proprietor. 

Barbier  v.  Connolly,  113  U.  S.  27,  28  L. 
ed.  924,  6  Sup.  Ct.  Rep.  867;  Yick  Wo  v. 
Hopkins,  118  U.  6.  366,  30  L.  ed.  220,  6  Sup. 
Ct  Rep.  1064;  Strauder  v.  West  Virginia, 
ICtO  U.  8.  303,  25  L.  ed.  664,  3  Am.  Crim. 
Rep.  516;  Virginia  v.  Rives,  100  U.  S.  313,. 
25  h,  ed.  667,  3  Am.  Crim.  Rep.  924;  Er 
parte  Virginia,  100  U.  S.  389,  26  L.  ed.  676,. 
3  Am.  Crim.  Rep.  647. 
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Police  regulations  cannot  impair  consti- 
tational  rights. 

Iruax  V.  Raich,  239  U.  S.  S$,  60  L.  ed. 
131,  L.RA..1916D,  545,  36  Sup.  Ct.  Rep.  7, 
Asm,  Cas.  1917B,  283;  Lake  Shore  &  M.  6. 
R.  Co.  V.  Smith,  173  U.  S.  884,  43  L.  ed. 
&5$,  19  Sup.  Ct.  Rep.  565;  Jacobson  v.  Mas- 
sachusetts, 197  U.  S.  11,  49  L.  ed.  643,  25 
Sup.  Ct  Rep.  358,  3  Ann.  Cas.  765;  Re 
Xeagle,  5  L.R.A.  78,  14  SaW7.  232,  39  Fed. 
844. 

Messrs.  Pendleton  Beckley  and  Stuftrt 
Chevalier,  for  defendant  in  error: 

The  court  will  not  declare  invalid  a  police 
regulation,  unless  it  clearly  appears  from 
the  law  itself  or  from  facts  of  which  the 
court  may  take  judicial  cognizance,  that  it 
Tiolates  the  constitutional  guaranties. 

8  Cyc.  791 ;  Soon  Hing  v.  Crowley,  113  U. 
8.  710,  28  L.  ed.  1147,  5  Sup.  Ct.  Rep-  730; 
Cooley,  Const.  Lim.  7th  ed.  257 ;  Chicago,  B. 
k  Q.  R.  Co.  V.  McGuire,  219  U.  S.  568,  569, 
.00  L.  ed.  338,  339,  31  Sup.  Ct.  Rep.  259; 
McLean  v.  Arkansas,  211  U.  S.  547,  548,  53 
L.  ed.  319,  320,  29  Sup.  Ct.  Rep.  206;  No- 
ble State  Bank  y.  Haskell,  219  U.  S.  575- 
580,  65  L.  ed.  341-343,  32  L.R.A.(N.S.) 
1065,  31  Sup.  Ct.  Rep.  299,  Ann.  Cas. 
1912A,  489;  Munn  v.  Illinois,  94  U.  S.  113, 
24  Lw  ed,  77;  Powell  v.  Pennsylvania,  127 
C.  8.  678,  32  L.  ed.  263,  8  Sup.  Ct.  Rep 
992,  1257;  Tenement  House  Dept.  v.  Moe- 
achen,  179  N.  Y.  326,  70  L.R.A.  704,  103 
Am.  St.  Rep.  910,  72  N.  E.  231,  1  Ann. 
Cas.  439,  203  U.  S.  583,  51  L.  ed.  328,  27 
Sup.  Ct.  Rep.  781;  Hyman  v.  Boldrick,  153 
Ky.  77,  44  L.R.A.(N.S.)  1039,  154  S.  W. 
369;  Berea  College  v.  Com.  123  Ky  209, 
124  Am.  St.  Rep.  344,  94  S.  W.  623,  13 
Ann.  Cas.  -337,  211  U.  S.  45,  53  L.  ed. 
81,  29  Sup.  Ct.  Rep.  33. 

Legislation  segregating  or  separating  the 
white  and  colored  races  is  a  constitutional 
exercise  of  the  police  power. 

Roberts  v.  Boston,  5  Cush.  198;  People 
ex  rel.  King  v.  Gallagher,  98  N.  Y.  438,  45 
Am.  Rep.  232;  West  Chester  &  P.  R.  Co.  v. 
Miles,  55  Pa.  209,  93  Am.  Dec.  744;  Plessy 
V.  Ferguson,  163  U.  S.  545,  41  L.  ed.  258, 
16  Sup.  Ct.  Rep.  1138;  Yick  Wo  v.  Hop- 
kins, 118  U.  S.  356,  30  L.  ed.  220,  6  Sup. 
Ct.  Rep.  1064 ;  Berea  College  v.  Com.  supra ; 
Chiles  v.  Chesapeake  &  O.  R.  Oo.  218  U. 
S.  71,  54  L.  ed.  936,  30  Sup.  Ct.'Rep.  667, 
20  Ann.  Cas.  080;  Chesapeake  &  0.  R.  Co. 
V.  Kentucky,  179  U.  S.  388,  45  L.  ed.  244,  21 
Sup.  Ct.  Rep.  101. 

The  Federal  Constitution  does  not  pro- 
hibit a  state  from  abridging  under  its 
police  power  privileges  and  immunities  of 
citizens  of  the  state;  nor  does  the  fact  that 
privileges  thereby  regulated  may  not  in 
fact  be  equal  or  identical  amount  tc  a 
denial  of  the  equal  protection  of  the  laws; 
L.R.A.1918C. 


I  nor  does  the  Federal  Constitution  attempt 
to  guarantee  social  or  economic  equality. 

Berea  College  v.  Com.  supra;  McCabe  v. 
Atchison,  T.  &  S.  F.  R.  Co.  236  U.  S.  151, 
59  L.  ed.  169,  35  Sup.  Ct.  Rep.  69;  Civil 
Rights  Cases,  100  U.  S.  6,  27  L.  ed  838,  3 
Sup.  Ct.  Rep.  18;  Slaughter-House  Cases, 
16  WaU.  36,  21  Lw  ed.  394;  Maxwell  y. 
Dow,  176  U.  S.  581,  44  L.  ed.  597,  20  Sup. 
Ct.  Rep.  448,  494;  Twining  v.  New  Jersey, 
211  U.  S.  96,  63  L.  ed.  104,  29  Sup.  Ct.  Rep. 
14. 

The  use  of  property  and  the  liberty  of 
contract  are  always  subject  to  reasonable 
police  regulations,  and  their  enforcement 
does  not  deprive  a  person  of  property  with- 
out due  process  of  law.  The  present  ordi- 
nance, fio  far  from  destroying  or  impair- 
ing such  rights,  will  have  the  effect  of  pro- 
tecting property  from  the  most  serious  and 
destructive  results. 

Tenement  House  Dept.  v.  Moeschen,  170 
N.  Y.  326,  70  L.R.A.  704,  103  Am.  St.  Rep. 
910,  72  N.  E.  231,  1  Ann.  Cas.  439,  203 
U.  S.  583,  51  L.  ed.  328,  27  Sup.  Ct.  Rep. 
781;  O'Bryan  v.  Highland  Apartment  Co. 
128  Ky.  282,  15  L.R.A.(NJS.)  419,  108  S. 
W.  257;  Slaughter-House  Cases,  16  Wall. 
36,  21  L.  ed.  394;  Northwestern  Fertiliz- 
ing Co.  V.  Hyde  Park,  97  U.  S.  669,  24  L. 
ed.  1086;  Mugler  v.  Kansas,  123  U.  S.  628, 
31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273;  L'Hote 
V.  New  Orleans,  177  U.  8.  587,  44  L.  ed. 
899,  20  Sup.  Ct.  Rep.  788;  H^Tnan  v.  Bold- 
rick, 163  Ky.  77,  44  L.R.A.  (N.S.)  1089, 
154  S.  W.  369;  Hadacheck  v.  Sebastian,  239 
U.  S.  394,  60  L.  ed.  348,  36  Sup.  Ct.  Rep 
143,  Ann.  Cbs.  1917B,  927;  Reinman  v. 
Little  Rock,  287  U.  S.  171,  59  L.  ed.  900, 
35  Sup.  Ct.  Rep.  511;  Fischer  v.  St.  Louis, 
103  U.  S.  361,  48  L.  ed.  1018,  24  Sup.  Ct. 
Rep.  673;  Scheie  v.  St.  Louis,  194  U.  S. 
373,  48  L.  ed.  1024,  24  Sup.  Ct.  Rep.  673 ; 
Welch  V.  Swasey,  214  U.  S.  91-108,  63  L. 
ed.  923,  29  Sup.  Ct.  Rep.  667;  Ex  parte 
Quong  Wo,  161  Cal.  220,  118  Pac.  714;  Re 
Montgomery,  163  Cal.  457,  126  Pac.  1070; 
Ann.  Cas.  1914A,  130;  People  ex  rel.  Busch- 
ing  V.  Ericsson,  263  111.  368,  L.R.A.1915D, 
807,  105  N.  E.  315,  Ann.  Cas.  1915C,  183; 
Thomas  Cusack  Co.  v.  Chicago,  267  111.  344, 
108  N.  E.  340,  Ann.  Cas.  1916C,  488;  Com. 
V.  Alger,  7  Cush.  53;  Crowley  v.  Christen- 
sen,  137  U.  S.  86,  34  L.  ed.  620,  11  Sup. 
Ct.  Rep.  13;  Berea  College  v.  Kentucky,  211 
U.  S.  45,  53  L.  ed.  81,  29  Sup.  Ct,  Rep. 
33;  Schmidinger  v.  Chicago,  226  U.  S.  578, 
57  L.  ed.  364,  33  Sup.  Ct.  Rep.  182,  Ann. 
Cas.  1914B,  284;  Northern  P.  R.  Oo.  v. 
Minnesota,  208  U.  S.  583,  62  L.  ed.  630, 
28  Sup.  Ct.  Rep.  341. 

The  right  to  enact  a  law  providing  for 

reasonable   residential    segregation    similar 

'  to  that  now  under  consideration  has  been 
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sanctioned  by  the  state  courts  where  the 
question  has  squarely  arisen. 

State  V.  Gurry,  121  Md.  534,  47  L.R.A. 
(N.S.)  1087,  88  Atl.  546,  Ann.  Cas.  1915B, 
957;  Hopkins  v.  Richmond,  117  Va.  692, 
86  S.  E.  139,  Ann.  Cas.  1917D,  1114;  State 
V.  Darnell,  166  N.  C.  300,  51  L.R.A.(N.S.) 
832,  81  S.  E.  338;  Carey  v.  Atlanta,  143 
Ga.  192,  L.R.A.1915D,  664,  84  S.  E.  456, 
Ann.  Caa.  1916E,  1151. 

Mr.  H.  R.  Pollard,  amicus  curiae: 

The  ordinance  in  question  is  reasonable 
in  its  terms. 

2  McQuillin,  Mun.  Ord.  §§  186,  432,  732; 
Adams  v.  Milwaukee,  228  U.  S.  572^^81, 
57  L.  ed.  971-976,  33  Sup.  Ct.  Rep.  610; 
Schmidinger  v.  Chicago,  226  U.  S.  678,  57 
L.  ed.  364,  33  Sup.  Ct.  Rep.  182,  Ann.  Cas. 
1914B,  284;  Plessy  v.  Ferguson,  163  U.  S. 
537-550,  41  L.  ed.  256-260,  16  Sup.  Ct.  Rep. 
1138;  Chiles  v.  Chesapeake  &  O.  R.  Co. 
218  U.  S.  71,  77,  54  h.  ed.  936,  938,  30 
Sup.  Ct.  Rep.  667,  20  Ann.  Cas.  980;  Hop- 
kins V.  Richmond,  117  Va.  692,  86  S.  E.  139, 
Ann.  Cas.   1917D,  1114. 

The  ordinance  in  question  is  constitu- 
tional and  valid. 

8  Cyc  863;  Louisville,  N.  O.  &  T.  R.  Co. 
Y.  Mississippi,  133  U.  6.  587,  33  L.  ed. 
784,  2  Inters.  Com.  Rep.  801,  10  Sup.  Ct. 
Rep.  348;  Chesapeake  &  0.  R.  Co.  v.  Ken- 
tucky, 179  U.  S.  388,  45  L.  ed.  244,  21 
Sup.  Ct.  Rep.  101;  Berea  College  v.  Ken- 
tucky, 211  U.  S.  45,  53  L.  ed.  81,  29  Sup. 
Ct.  Rep.  33;  State  ▼.  Gurry,  121  Md.  534, 
47  L.R.A.(N.S.)  1087,  88  Atl.  546,  Ann. 
Cas.  1915B,  957;  Ashland  y.  Coleman,  19 
Va.  L.  Reg.  427;  Hopkins  v.  Richmond,  117 
Va.  692,  86  S.  E.  139,  Ann.  Cas.  1917D, 
1114;  State  v.  Darnell,  166  N.  C.  300,  51 
L.R.A.(N.S.)  332,  81  S.  E.  338^  Civil 
Rights  Cases,  109  U.  S.  6,  27  L.  ed.  836, 
3  Sup.  Ct.  Rep.  18;  Roberts  v.  Boston,  5 
Cush.  198;  Hall  v.  De  Cuir,  95  U.  S.  485, 
608,  24  L.  ed.  511,  655;  Plessy  v.  Fergu- 
son, 163  U.  S.  537,  41  L.  ed.  256,  16  Sup.  Ct. 
Rep.  1138;  Chiles  v.  Chesapeake  0.  R.  Co. 
218  U.  S.  71-77,  54  L.  ed.  936-938,  30 
Sup.  Ct.  Rep.  667,  20  Ann.  Cas.  980;  27 
Cyc.  799;  Pace  v.  Alabama,  106  U.  S.  583, 
27  L.  ed.  207,  1  Sup.  Ct-  Rep.  637;  Hud- 
son County  Water  Co.  v.  McCarter,  209 
U.  8.  349,  52  L.  ed.  828,  28  Slip.  Ct.  Rep. 
529,  14  Ann.  Cas.  660;  Laurel  Hill  Ceme- 
tery V.  Ran  Francisco,  216  U.  S.  358,  64 
L.  ed.  615,  30  Sup.  Ct.  Rep.  301;  Com. 
V.  Alger,  7  Cush.  53:  Health  Dept.  v.  Rec- 
tor, 145  N.  Y.  32,  27  L.R.A.  710,  45  Am. 
St.  Rep.  679,  39  N.  E.  838;  Welch  v.  S^^-a- 
sey,  214  U.  S.  91,  63  L.  ed.  923.  29  Sup. 
Ct.  Rep.  667;  Slaughter-Housc  Cases,  IG 
Wall.  36,  21  L.  ed.  394;  Soon  Hing  v. 
Crowley,  113  U.  S.  703,  28  L.  ed.  1146,  5 
Sup.  Ct.  Rep.  730;  Brown  v.  J.  H.  Bell  Co. 
L.R.A.1918C. 


146  Iowa,  89,  27  L.R.A.(N.8.)  407,  123 
N.  W.  231,  124  N.  W.  901,  Ann  Cas.  1912B, 
852;  Northern  P.  R.  Co.  v.  Minnesota,  208 
U.  S.  583)  595-597,  52  L.  ed.  630,  633-636, 
28  Sup.  Ct.  Rep.  341;  New  York  &  N.  £. 
R.  Co.  v.  Bristol,  151  U.  S.  656,  557,  38 
L.  ed.  269,  270,  14  Sup.  Ct.  Rep.  437;  Bos- 
ton Beer  Co.  v.  Massachusetts,  97  U.  S.  25, 
24  L.  ed.  989;  Northwestern  Fertilizing  Co. 
V.  Hyde  Park,  97  U.  S.  659,  24  L.  ed.  1036; 
Barbier  v.  Connolly,  113  U.  S.  27,  28  L. 
ed.  923,  5  Sup.  Ct.  Rep.  357;  New  Orleans 
Gaslight  Co.  v.  Louisiana  Light  A  H.  P. 
&  Mfg.  Co.  115  U.  S.  650,  29  L.  ed.  516,  6 
Sup.  Ct.  Rep.  252;  Mugler  v.  Kansas,  123 
U.  S.  623,  31  L.  ed.  206,  8  Sup.  Ct.  Rep. 
273;  Budd  v.  New  York,  143  U.  S.  617.  36 
L.  ed.  247,  4  Inters.  Com.  Rep.  46,  12  Sup. 
Ct.  Rep.  468;  Knoxville  Iron  Co.  v.  Har- 
bison, 183  U.  S.  13,  22,  46  L.  ed.  65,  61, 
22  Sup.  Ct.  Rep.  1;  Bacon  v.  Walker,  204 
U.  S.  311,  317,  51  L.  ed.  499,  502,  27  Sup. 
Ct.  Rep.  289;  Chicago,  B.  &  Q.  R.  Co.  v. 
Illinois,  200  U.  S.  561-592,  50  L.  ed.  596, 
609,  26  Sup.  Ct.  Rep.  341 ;  Engel  v.  O'Mal- 
ley,  219  U.  S.  128-136,  56  L.  ed.  128-136, 
34  Sup.  Ct.  Rep.  190;  N(^le  State  Bank 
V.  Haskell,  219  U.  S.  104,  111,  55  L.  ed. 
112,  116,  32  L.R.A.(N.S.)  1062,  31  Sup. 
Ct.  Rep.  186,  Ann.  Cas.  1912A,  487;  Mu- 
tual Loan  Co.  v.  Martell,  222  U.  S.  225, 
56  L.  ed.  176,  32  Sup,  Ct.  Rep.  74,  Ann. 
Cas.  1913B,  520,  Crowley  v.  Christensen, 
137  U.  S.  86-89,  34  L.  ed.  620-622,  11  Sup. 
Ct.  Rep.  13;  Lawton  ▼.  Steele,  162  U.  S. 
133,  139-141,  38  L.  ed.  386,  389,  390,  14 
Sup.  Ct.  Rep.  499;  McLean  v.  Arkansas, 
211  U.  S.  539,  545,  53  L.  ed.  315,  318,  29 
Sup.  Ct.  Rep.  206;  Missouri  P.  R.  Co.  v. 
Omaha,  235  U.  S.  121,  69  L..ed.  157,  35 
Sup.  Ct.  Rep.  82.   . 

Mr.  S.  S.  Field,  amicus  curise: 

The  ordinance  is  a  reasonable  exercise 
of  the   police  power,   and  therefore  valid. 

State  V.  Gurry,  121  Md.  534,  47  L.RA. 
(N.S.)  1087,  88  Atl.  546,  Ann  Cas.  1915B, 
957;  Hopkins  v.  Richmond,  117  Va.  692, 
86  S.  E.  139,  Ann.  Cas.  191 7D,  1114;  Bu- 
chanan V.  Warley,  165  Ky.  669,  177  S.  W. 
472,  Ann.  Cas.  1917B,  149;  Louisville,  X. 
O.  &  T.  R.  Co.  V.  Mississippi,  133  U.  S. 
587,  33  L.  ed.  784,  2  Inters.  Com.  Rep.  80l, 
10  Sup.  Ct.  Rep.  348;  Plessy  v.  Ferguson, 
163  U.  S.  637,  41  L.  ed.  256,  16  Sup.  Ct. 
Rep.  1138;  Berea  College  v.  Kentucky,  211 
U.  S.  45,  53  L.  ed.  81,  29  Sup.  Ct.  Rep.  33; 
Chiles  v.  Chesapeake  &  O.  R.  Co.  218  V, 
S.  71,  64  L.  ed.  936,  30  Sup.  Ct.  Rep.  667, 
20  Ann.  Cas.  980;  Hart  v.  State,  100  Md. 
595,  60  Atl.  457;  Roberts  v,  Boston,  5 
Cush.  198;  West  Chester  &  P.  R.  Co.  v. 
Miles,  56  Pa.  209,  93  Am.  Deo.  744. 

The  ordinance  has  a  real  and  substantial 
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relation  to  the  public  aaiety  and  moral  a, 
and  to  the  general  welfare. 

Roberts  v.  Boston,  5  Cush.  198;  Plessy 
V.  Ferguson,  163  U.  S.  537,  544,  41  L.  ed. 
256,  258,  16  Sup.  Ct.  Rep.  1138;  West 
Chester  &  P.  R.  Co.  v.  Miles,  65  Pa.  213, 
!)3  Am.  Dec.  744;  Chilea  v.  Chesapeake  & 
0.  R.  Co.  218  U.  S.  71,  54  L.  ed.  036,  30 
Sup.  Ct  Rep.  667,  20  Ann.  Cas.  980;  Hart 
r.  State,  100  Md.  601,  60  Atl.  457;  Berea 
College  V.  Kentucky,  211  U.  S.  45,  53  L. 
ed.  81,  29  Sup.  Ct.  Rep.  33. 

The  ordinance  deprives  no  one  of  property 
without  due  process  of  law. 

Harris  v.  Louisville,  165  Ky.  569,  177 
S.  W.  472,  Ann.  Cas.  1917B,  149;  Chicago, 
B.  k  Q.  R.  Co.  V.  Illinois,  200  U.  S.  592,  50 
L  ed.  609,  26  Sup.  Ct.  Rep.  341;  West 
Chicago  Street  R.  Co.  v.  Illinois,  201  U. 
S.  506,  50  L.  ed.  845,  26  Sup.  Ct.  Rep.  618; 
Northern  P.  R.  Co.  v.  Minnesota,  208  U.  S. 
596,  52  L.  ed.   636,  28  Sup.  Ct.  Rep.  341. 

Mr.  Chilton  Atkinson,  amicus  curie: 

The  police  power  extends  to  the  protec- 
tion of  the  lives,  limbs,  health,  comfort, 
and  quiet  of  all  persons,  and  Uie  protec- 
tion of  all  property  within  the  states. 

Munn  V.  Illinois,  94  U.  S.  113,  125,  24 
L.  ed.  77,  83. 

Conditions  likely  to  give  rise  to  disputes 
and  bickerings  prejudicial  to  the  public  or- 
der may  be  prevented  by  an  ect  which,  to 
a  certain  extent,  involves  the  taking  of  prop- 
erty without  compensation. 

Camfield  v.  United  States,  167  U.  S.  518, 
524,  42  L.  ed.  260,  262,  17  Sup.  Ct.  Rep. 
864. 

Regulations  which  are  induced  by  the 
general  sentiment  of  the  community  for 
whom  they  are  made  and  upon  whom  they 
operate  cannot  be  said  to  be  reasonable. 

Chiles  V.  Chesapeake  &  O.  R.  Co.  218  U. 
S.  71,  77,  54  L.  ed.  936,  938,  30  Sup.  Ct 
Hep.  667,  20  Ann.  Cas.  980, 

Hr.  Justice  Day  delivered  the  opinion  of 
the  court: 

Buchanan,  plaintiff  in  error,  brought 
an  action  in  the  chancery  branch  of  Jef- 
ferson circuit  court  of  Kentuckv  for  the 
specific  performance  of  a  contract  for  the 
sale  of  certain  real  estate  situated  in  the 
city  of  Louisville  at  the  corner  of  37th 
street  and  Pflanz  avenue.  The  offer  in 
writing  to  purchase  the  property  contained 
•  proviso: 

"It  is  understood  that  I  am  purchas- 
ing the  above  property  for  the  purpose  of 
having  erected  thereon  a  house  which  I 
propose  to  make  my  residence,  and  it  is 
&  distinct  part  of  this  agreement  that  I 
shall  not  be  required  to  accept  a  deed  to 
the  above  property  or  to  pay  for  said  prop- 
erty imless  I*  have  the  right,  under  the 
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laws  of  the  state  of  Kentucky  and  the  city 
of  Louisville,  to  occupy  said  property  as 
a  residence."  This  offer  was  accepted  by 
the   plaintiff. 

To  the  action  for  specific  performance 
the  defendant,  by  way  of  answer,  set  up 
the  condition  above  set  forth,  that  he  is 
a  colored  person,  and  that  on  the  block  ol 
which  the  lot  in  controversy  is  a  part,  there 
are  ten  residences,  eight  of  which,  at  the 
time  of  the  making  of  the  contract,  were 
occupied  by  white  people,  and  only  two 
(those  nearest  the  lot  in  question)  were  oc- 
cupied by  colored  people,  and  that,  under 
and  by  virtue  of  the  ordinance  of  the  city 
of  Louisville,  approved  May  11,  1914,  he 
would  not  be  allowed  to  occupy  the  lot  as 
a  place  of  residence. 

In  reply  to  this  answer  the  plaintiff  set 
up,  among  other  things,  that  the  ordinance 
was  in  conflict  with  the  14th  Amendment 
to  the  Constitution  of  the  United  States, 
and  hence  no  defense  to  the  action  lor 
specific  performance  of  the  contract. 

In  the  court  of  original  jurisdiction  in 
Kentucky,  and  in  the  court  of  appeals  of 
that  state,  the  case  was  made  to  turn  upon 
the  constitutional  validity  of  the  ordinance. 
The  court  of  appeals  of  Kentucky  (165  Ky. 
559,  177  S.  W.  472,  Ann.  Cas.  1917B,  149) 
held  the  ordinance  valid  and  oi  itself  a 
complete  defense  to  the  action. 

The  title  of  the  ordinance  is:  "An  ordi- 
nance to  prevent  conflict  and  ill  feeling  be- 
tween the  white  and  colored  races  in  the 
city  of  Louisville,  and  preserve  the  puhlic 
peace  and  promote  the  general  welfare  by 
making  reasonable  provisions  requiring  as 
far  as  practicable,  the  use  of  separate 
blocks  for  residences,  places  of  abode,  and 
places  of  assembly  hy  white  and  colored 
people  respectively." 

By  the  1st  section  of  the  ordinance  it 
is  made  unlawful  for  any  colored  person 
to  move  into  and  occupy  as  a  residence, 
place  of  abode,  or  to  establish  and  main- 
tain as  a  place  of  public  assembly,  any  house 
upon  any  block  upon  which  a  greater  num- 
ber of  houses  are  occupied  as  residences, 
places  of  abode,  or  places  of  public  assembly 
by  white  people  than  are  occupied  as  resi- 
dences, places  of  abode,  or  places  of  public 
assembly  by  colored  people. 

Section  2  provides  that  it  shall  be  un- 
lawful for  any  white  person  to  move  into 
and  occupy  as  a  residence,  place  of  abode, 
or  to  establish  and  maintain  as  a  place 
of  public  assembly,  any  house  upon  any 
blo<^  upon  which  a  greater  number  of  houses- 
are  occupied  as  residences^  places  of  abode, 
or  places  of  public  assembly  by  colored 
people  than  are  occupied  as  residences, 
places  of  abode,  or  places  of  public  assem- 
bly by  white  people. 
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Section  4  provides  that  nothing  in  the 
ordinance  shall  affect  the  location  of  reei- 
dences,  places  of  abode,  or  places  of  as- 
sembly made  previous  to  its  approval;  that 
nothing  contained  therein  shall  be  construed 
So  as  to  prevent  the  occupancy  of  resi- 
dences, places  of  abode,  or  places  of  as- 
sembly by  white  or  colored  servants  or  em- 
ployees of  occupants  of  such  residences, 
places  of  abode,  or  places  of  public  assembly 
on  the  block  on  which  they  are  so  employed, 
and  that  nothing  therein  contained  shall 
be  construed  to  prevent  any  person  who, 
at  the  date  of  the  passage  of  the  ordinance, 
shall  have  acquired  or  possessed  the  right 
to  occupy  any  building  as  a  residence, 
place  of  abode,  or  place  of  assembly  from 
exercising  such  a  right;  that  nothing  con- 
tained in  the  ordinance  shall  prevent  the 
owner  of  any  building,  who,  when  the  ordi- 
nance became  effective,  leased,  rented,  or 
occupied  it  as  a  residence,  place  of  abode, 
or  place  of  public  assembly  for  colored  per- 
sons, from  continuing  to  rent,  lease,  or  occu- 
py such  residence,  place  of  abode  or  place 
of  assembly  for  such  persons,  if  the  owner 
shall  so  desire;  but  if  such  house  should, 
after  the  passage  of  the  ordinance,  be  at 
any  time  leased,  rented,  or  occupied  as  a 
residence,  place  of  abode,  or  place  of  as- 
sembly for  white  persons,  it  shall  not  there- 
after be  used  for  colored  persons,  if  sueh 
occupation  would  then  be  a  violation  of 
§  1  of  the  ordinance;  that  nothing  con- 
tained in  the  ordinance  shall  prevent  the 
owner  of  any  building,  who,  when  the  ordi- 
nance became  effective,  leased,  rented,  or 
occupied  it  as  a  residence,  place  of  abode, 
or  place  of  assembly  for  white  persons, 
from  continuing  to  rent,  lease,  or  occupy 
such  residence,  place  of  abode,  or  place  of 
assembly  for  such  purpose,  if  the  owner 
shall  so  desire,  but  if  such  household,  after 
the  passage  of  the  ordinance,  be  at  any 
time  leased,  rented,  or  occupied  as  a  resi- 
dence, place  of  abode,  or  place  of  assembly 
for  colored  persons,  then  it  shall  not  there- 
after be  used  for  white  persons,  if  such 
occupation  would  then  be  a  violation  of 
5  2  thereof. 

The  ordinance  contains  other  sections 
and  a  violation  of  its  provisions  is  made 
an   offense. 

The  assignments  of  error  in  this  court 
attack  the  ordinance  upon  the  ground 
that  it  violates  the  14th  Amendment  of 
the  Constitution  of  the  United  States,  in 
that  it  abridges  the  privileges  and  immu- 
nities of  citizens  of  the  United  States  to 
acquire  and  enjoy  property,  takes  prop- 
erty without  due  process  of  law,  and  denies 
equal  protection  of  the  laws. 

The  objection  is  made  that  this  writ 
of  error  should  be  dismissed  because  the 
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alleged  denial  of  constitutional  rights  in- 
volves only  the  rights  of  colored  persons, 
and  the  plaintiff  in  error  is  a  white  per- 
son. This  court  has  frequently  held  that 
while  an  unconstitutional  act  is  no  law, 
attacks  upon  the  validity  of  laws  can  onlj' 
be  entertained  when  made  by  those  whose 
rights  are  directly  affected  by  the  law  or 
ordinance  in  quedtion.  Only  such  persons, 
it  has  been  settled,  can  be  heard  to  attack 
the  constitutionality  of  the  law  or  ordi- 
nance. But  this  case  does  not  run  counter 
to  that  principle. 

The  property  here  involved  was  sold  by 
the  plaintiff  in  error,  a  white  man,  on  the 
terms  stated,  to  a  colored  man;  the  action 
for  speciffo  performance  was  entertained  in 
the  court  below,  and  in  both  courts  the 
plaintiff^s  right  to  have  the  contract  en- 
forced was  denied  solely  because  of  the  ef- 
fect of  the  ordinance  making  it  illegal  for 
a  colored  person  to  occupy  the  lot  sold. 
But  for  the  ordinance  the  state  courts 
would  have  enforced  the  contract,  and  the 
defendant  would  have  been  compelled  to 
pay  the  purchase  price  and  take  a  convey- 
ance of  the  premises.  The  right  of  the 
plaintiff  in  error  to  sell  his  property  was 
directly  involved  and  necessarily  impaired 
because  it  was  held  in  effect  that  he  could 
not  sell  the  lot  to  a  person  of  color  who 
was  willing  lind  ready  to  acquire  the  prop- 
erty, and  had  obligated  himself  to  take  it. 
This  case  does  not  come  within  the  class 
wherein  this  court  has  held  that  where  one 
seeks  to  avoid  the  enforcement  of  a  law 
or  ordinance  he  must  present  a  gprievance 
of  his  own,  and  not  rest  the  attack  upon 
the  alleged  violation  of  another's  rights. 
In  this  case  the  property  rights  of  the 
plaintiff  in  error  are  directly  and  neces- 
sarily involved.  See  Truax  v.  Haich,  239 
U.  S.  33,  38,  60  L.  ed.  131,  134,  L.R.A.1916D, 
545,  36  Sup.  Ct.  Rep.  7,  Ann.  Cas.  1917B. 
283. 

We  pass,  then,  to  a  consideration  of  the 
case  upon  its  merits.  This  ordinance  pre- 
vents the  occupancy  of  a  lot  in  the  city 
of  Louisville  by  a  person  of  color  in  a 
block  where  the  greater  number  of  resi- 
dences are  occupied  by  white  persons; 
where  such  a  majority  exists,  colored  per- 
sons are  excluded.  This  interdiction  is 
based  wholly  upon  color;  simply  that,  and 
nothing  more.  In  effect,  premises  situated 
as  are  those  in  question  in  the  so-called 
white  block  are  effectively  debarred  from 
sale  to  persons  of  color,  because,  if  sold, 
they  cannot  be  occupied  by  the  purchaser 
nor  by  him  sold  to  another  of  the  same 
color. 

This  drastic  measure  is  sought  to  be 
justified  imder  the  authority  of  the  state 
in  the  exercise  of  the  police  power.     It  is 
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taid  such  legislation  tends  to  promote  the 
public  peace  by  preventing  racial  oonflicti; 
that  it  tends  to  maintain  racial  purity ;  that 
it  prevents  the  deterioration  of  property 
owned  and  occupied  by  white  people,  which 
deterioration,  it  is  contended,  is  sure  to 
follow  the  occupancy  of  adjacent  premises 
by  persons  of  color. 

The  authority  of  the  state  to  pass  laws 
in  the  exercise  of  the  police  power,  having 
for  their  object  the  promotion  of  the  pub- 
lic health,  safety,  and  welf&re,  is  very 
broad,  as  has  been  affirmed  in  numerous 
and  recent  decisions  of  this  court.  Fur- 
thermore, the  exercise  of  this  power,  em- 
bracing nearly  all  legislation  of  a  local 
character,  is  not  to  be  interfered  with  by 
the  courts  where  it  is  within  the  scope 
of  legislative  authority  and  the  means 
adopted  reasonably  tend  to  accomplish  a 
lawful  purpose.  But  it  is  equally  well  es- 
tablished that  the  police  power,  broad  as 
it  is,  cannot  justify  the  passage  of  a  law 
or  ordinance  which  runs  counter  to  the 
limitations  of  the  Federal  Constitution; 
that  principle  has  been  so  frequently  af- 
firmed in  this  court  that  we  need  not  stop 
to  cite  the  cases. 

The  Federal  Constitution  and  laws 
passed  within  its  authority  axe,  by  the 
express  terms  of  that  instrument,  made 
the  supreme  law  of  the  land.  The  14th 
Amendment  protects  life,  liberty,  and 
property  from  Invasion  by  the  states  with- 
out due  process  of  law.  Property  is  more 
than  the  mere  thing  which  a  person  owns. 
It  is  elementary  that  it  includes  the  right 
to  acquire,  use,  and  dispose  of  it.  The 
Constitution  protects  these  essential  attri- 
butes of  property.  Holden  v.  Hardy,  169 
U.  S.  366,  391,  42  L.  ed.  780,  790,  18  Sup. 
Ct.  Rep.  383.  Property  consists  of  the 
free  use,  enjoyment,  and  disposal  of  a  per- 
son's acquisitions  without  control  or  dim!" 
nution  save  by  the  law  of  the  land.  1 
Cooley's  Bl.  Com.  127. 

True  it  is  that  dominion  over  property 
springing  from  ownership  is  not  absolute 
and  unqualified.  The  disposition  and  use 
of  property  may  be  controlled)  in  the  exer- 
cise of  the  police  power,  in  the  interest  of 
the  public  health,  convenience,  or  welfare. 
Harmful  oocupations  may  be  controlled  and 
regulated.  Legitimate  business  may  also 
be  regulated  in  the  interest  of  the  public. 
Certain  uses  of  property  may  be  confined 
to  portions  of  the  municipality  other  than 
the  residence  district,  such  as  livery  sta- 
bles, brickyards,  and  the  like,  because  of 
the  impairment  of  the  health  and  comfort 
of  the  occupants  of  neighboring  property. 
Many  illustrations  might  be  given  from ' 
the  decisions  of  this  court  and  other  courts, 
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of  this  principle,  but  these  cases  do  not 
touch  the  one  at  bar. 

The  concrete  question  here  is:  May  the 
occupancy,  and,  necessarily,  the  purchase 
and  sale  of  property  of  which  oocupancy 
is  an  incident^  be  inhibited  by  the  states, 
or  by  one  of  its  municipal! ties^  solely  be- 
cause of  the  color  of  the  proposed  occupant 
of  the  premises?  That  one  may  dispose 
of  his  property,  subject  only  to  the  con- 
trol of  lawful  enactments  curtailing  that 
right  in  the  public  interest,  must  be  con- 
ceded. The  question  now  presented  makes 
it  pertinent  to  inquire  into  the  constitu- 
tional right  of  the  white  man  to  sell  his 
property  to  a  colored  man,  having  in  view 
the  legal  status  of  the  purchaser  and  occu- 
pant. 

Following  the  Civil  War  certain  amend* 
ments  to  the  Federal  Constitution  were 
adopted,  which  have  become  an  integral  part 
of  that  instrument,  equally  binding  upon 
all  the  states  and  fixing  certain  fundamen- 
tal rights  which  all  are  bound  to  respeot. 
The  13th  Amendment  abolished  slavery  in 
the  United  States  and  in  all  places  sub- 
ject to  their  jurisdiction,  and  gave  Congress 
power  to  enforce  the  Amendment  by  appro- 
priate  legislation.  The  14th  Amendment 
made  all  persons  bom  or  naturalized  in  the 
United  States,  citizens  of  the  United  States 
and  of  the  states  in  which  they  reside,  and 
provided  that  no  state  shall  make  or  ea- 
force  any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the 
United  States,  and  that  no  state  shall  de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  ta 
any  person  the  equal  protection  of  the 
laws. 

The  effect  of  these  Amendments  was  first 
dealt  with  by  this  court  in  Slaughter-House 
Cases,  16  Wall.  36,  21  L.  ed.  394.  The 
reasons  for  the  adoption  of  the  Amendments 
were  elaborately  considered  by  a  court 
familiar  with  the  times  in  which  the  neces- 
sity for  the  Amendments  arose  and  with  the 
circumstances  which  impelled  their  adop- 
tion. In  that  case  Mr.  Justice  Miller,  who 
spoke  for  the  majority,  pointed  out  that 
the  colored  race,  having  been  freed  from 
slavery  by  the  13th  Amendment,  was  raised 
to  the  dignity  of  citizenship  and  equality 
of  civil  rights  by  the  14th  Amendment,, 
and  the  states  were  prohibited  from  abridg- 
ing the  privileges  and  immunities  of  such 
citizens,  or  depriving  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law.  While  a  principal  purpose  of  the  lat- 
ter Amendment  was  to  protect  persons  of 
color,  the  broad  language  used  was  deemed 
sufficient  to  protect  all  persons,  white  or 
black,  against  discriminatory  legislation  by 
the  states.    This  is  now  the  settled  law.    Id 
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man^^  of  the  cases  since  arising  the  question 
of  color  has  not  been  involved,  and  the  cases 
have  been  decided  upon  alleged  violations 
of  civil  or  property  rights,  irrespective  of 
the  race  or  color  of  the  complainant.  In 
Slaughter-House  Cases  it  was  recognized 
that  the  chief  inducement  to  the  passage 
of  the  Amendment  was  the  desire  to  ex- 
tend Federal  protection  to  the  recently 
emancipated  race  from  unfriendly  and  dis- 
oriminating  legislation  by  the  states. 

In  Strauder  v.  West  Virginia,  100  U. 
8.  303,  25  L.  ed.  664,  3  Am.  Crim.  Rep. 
516,  this  court  held  that  a  colored  person 
charged  with  an  offense  was  denied  due 
process  of  law  by  a  statute  which  prevented 
colored  men  from  sitting  on  the  jury  which 
tried  him.  Mr.  Justice  Strong,  speaking 
for  the  court,  again  reviewed  the  history 
of  the  Amendments,  and,  among  other 
things,  in  speaking  of  the  14th  Amend- 
ment, said: 

"It  [the  14th  Amendment]  was  designed 
to  assure  to  the  colored  race  the  enjoyment 
of  all  the  civir  rights  that,  under  the  law, 
are  enjoyed  by  white  persons,  and  to  give 
to  that  race  the  protection  of  the  general 
government  in  that  enjoyment,  whenever  it 
should  be  denied  by  the  states.  It  not 
only  gave  citizenship  and  privileges  of 
citizenship  to  persons  of  color,  but  it  denied 
to  any  state  the  power  to  withhold  from 
them  the  equal  protection  of  the  laws,  and 
authorired  Congress  to  enforce  its  provi- 
sions by  appropriate  legislation. 
It  ordains  that  no  state  shall  make  or 
enforce  any  laws  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the 
United  States.  ...  It  ordains  that  no 
state  shall  deprive  any  person  of  life,  lib- 
erty, or  property  \^ithout  due  process  of 
law,  or  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the 
laws. 

"What  is  this  but  declaring  that  the  law 
in  the  states  shall  be  the  same  for  the 
black  as  for  the  white, — that  all  persons, 
whether  colored  or  white,  shall  stand  equal 
before  the  laws  of  the  states,  and,  in  re- 
gard to  the  colored  race,  for  whose  protec- 
tion the  Amendment  was  primarily  de- 
signed, that  no  discrimination  shall  be 
made  against  them  by  law  because  of  their 
color?    .    .    . 

''The  14th  Amendment  makes  no  attempt 
to  enumerate  the  rights  it  designs  to  pro- 
tect. It  speaks  in  general  terms  and  those 
are  as  comprehensive  as  possible.  Its  lan- 
guage is  prohibitory;  but  every  prohibition 
implies  the  existence  of  rifrhts  and  immu- 
nities, prominent  among  which  is  an  immu- 
nity from  inequality  of  legal  protection 
either  for  life,  lilxirty,  or  property.  Any 
state  action  that  denies  this  immunity  to  a 
L.R.A.1918C. 


colored  man  is  in  conflict  with  the  Consti- 
tution." 

Again,  this  court  in  Ex  parte  Virginia, 
100  U.  S.  339,  347,  25  L.  ed.  676,  679,  3 
Am.  Crim.  Rep.  547,  speaking  of  the  14th 
Amendment,  said : 

"Whoever,  by  virtue  of  public  position 
under  a  state  government,  deprives  anoth- 
er of  property,  life,  or  liberty,  without  due 
process  of  law,  or  denies  or  takes  away  the 
equal  protection  of  the  laws,  violates  the 
constitutional  inhibition;  and  as  he  acts  in 
the  name  and  for  the  state  and  is  clothed 
with  the  state's  power,  his  act  is  that  of  the 
state." 

In  gtving  legislative  aid  to  these  consti- 
tutional provisions  Congress  enacted  in 
1866  (chap.  31,  §  1,  14  Stat,  at  L..  27, 
Comp.  Stat.  1916,  §  3931)   that: 

"All  citizens  of  the  United  States  shall 
have  the  same  right  in  every  state  and  ter- 
ritory, as  is  enjoyed  by  white  citizens  there- 
of to  inherit,  purchase,  lease,  sell,  hold,  and 
convey  real  and  personal  property.*' 

And  in  1870,  by  chap.  114,  ^  16,  16  Stat, 
at  L.  144,  Comp.  Stat.  1916,  §  3925,  that: 

"All  persons  within  the  ju^i^^diction  of 
the  United  States  shall  have  the  same 
right  in  every  state  and  territory  to  make 
and  enforce  contracts,  to  sue,  be  parties, 
give  evidence,  and  to  the  full  and  equal 
benefit  of  all  laws  and  proceedings  for  the 
security  of  persons  and  property  as  is  en- 
joyed by  white  citizens,  and  shall  be  sub- 
ject to  like  punishment,  pains,  penalties, 
taxes,  licenses  and  exactions  of  every  kind, 
and  no  other." 

In  the  face  of  these  constitutional  and 
statutory  provisions,  can  a  white  man  be 
denied,  consistently  with  due  process  of 
law,  the  right  to  dispose  of  his  property 
to  a  purchaser  by  prohibiting  the  occu- 
pation of  it  for  the  sole  reason  that  the 
purchaser  is  a  person  of  color,  intending  to 
occupy  the  premises  as  a  place  of  residence? 

The  statute  of  1866,  originally  passed 
under  sanction  of  the  13th  Amendment 
(14  Stat,  at  L.  27,  chap.  31),  and  practi- 
cally re-enacted  after  the  adoption  of  the 
14tli  Amendment  (16  Stat,  at  L.  144,  chap. 
114),  expressly  provided  that  all  citizens 
of  the  United  States  in  any  state  shall 
have  the  same  right  to  purchase  property 
as  is  enjoyed  by  white  citizens.  Colored 
persons  are  citizens  of  the  United  States 
and  liave  the  right  to  purchase  property 
and  enjoy  and  use  the  same  without  laws 
discriminating  against  them  solely  on  ac* 
count  of  color.  Hall  v.  De  Cuir,  95  U.  S. 
485,  508,  24  L.  ed.  547,  555.  These  enact- 
ments did  not  deal  with  the  social  rights 
of  men,  but  with  those  fundamental  righto 
in  property  which  it  was  intended  to  secure 
upon  the  same  terms  to  citizens  of  every 
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nca  and  color.  -Civil  Rightfl  Cases,  109  U. 
S.  3,  22,  27  U  ed.  835,  843,  3  Sup.  Ct.  Bep. 
18.  The  14th  Amendment  and  these  stat* 
utes  enacted  in  furtheranoe  of  its  purpose 
operate  to  qualify  and  entitle  a  colored 
iD«n  to  acquire  property  without  state  legis- 
lation discriminating  against  him  solely 
because  of  color. 

The  defendant  in  error  inaista  that  Plessy 
T.  Fei^guson,  163  U.  S.  637,  41  L.  ed.  266, 
16  Sup.  Ct  Rep.  1138,  ia  controlling  in 
principle  in.  favor  o£  the  judgment  of  the 
court  below.  In  that  case  this  court  held 
that  a  provision  oi  a  statute  of  Louisiana 
requiring  railway  oompanies  carrjring  pas- 
sengers to  provide  in  their  coaches  equal 
but  separate  accommodations  for  the  white 
and  colored  races  did  not  ran  counter  to  the 
provisions  of  the  14th  Amendment.  It  is  to 
be  observed  that  in  that  caae  theca  wt^  ao 
attempt  to  deprive  persons  of  color  of 
transportation  in  the  coaches  of  the  public 
carrier,  and  the  express  requirements  were 
for  equal  though  separate  accommodations 
for  the  white  and  colored  races.  In  Plessy 
T.  Ferguson,  classification  of  accommoda- 
tions was  permitted  upon  the  basis  of  equal- 
ity for  both  races. 

In  the  Berea  College  Case,  211  XT.  S.  45, 
53  L.  ed.  81,  29  Sup.  Ct.  Rep.  33,  a  state 
statute  was  sustained  in  the  courts  of  Ken- 
tucky, which,  while  permitting  the  educa- 
tion of  white  persons  and  negroes  in  dif- 
ferent localities  by  the  same  incorporated 
institution,  prohibited  their  attendance  at 
the  same  place,  and  in  this  court  the  judg- 
ment of  the  court  of  appeals  of  Kentucky 
was  affirmed  solely  upon  the  jreserved 
authority  of  the  legislature  of  Kentucky  to 
alter,  amend,  or  repeal  charters  of  its  own 
corporations,  and  the  question  here  in- 
volved was  neither  discussed  nor  decided. 

In  Carey  v.  Atlanta,  143  Ga.  192.  L.R.A. 
mSD,  684,  84  S.  £.  456,  Ann.  Cas.  1910E, 
1151,  the  supreme  court  of  Georgia,  hold- 
ing an  ordinance,  similar  in  principle  to  the 
one  herein  involved,  to  be  invalid,  dealt 
with  Plessy  v.  Ferguson  and  the  Berea  Col- 
lege Case  in  language  so  apposite  that  we 
quote  a  portion  of  it: 

"In  each  instance  the  complaining  person 
was  afforded  the  opportunity  to  ride,  or  to 
attend  institutions  of  learning,  or  afTorded 
the  thing  of  ii^hatever  nature  to  which  in 
the  particular  case  he  was  entitled.  The 
most  that  was  done  was  to  require  him, 
as  a  member  of  a  class,  to  conform  with 
Tea<K)nBble  rules  in  regard  to  the  separation 
of  the  races.  In  none  of  them  was  he  de- 
ni«Hl  the  right  to  use,  control,  or  dispose  of 
his  property,  as  in  this  case.  Property  of 
a  person,  whether  aa  a  member  of  a  class 
or  as  an  individual,  cannot  be  taken  with- 
out due  process  of  law.  In  the  recent  case 
L.R.A,1918C. 


Of  McCahe  v.  Atchlbon,  T.'  k  S.  V,  R.  Co. 
236  U.  8.  151,  59  L.  ed.  169,  35  Sup.  Ct. 
Rep.  69,  where  the  court  had  under  consid- 
eration a  statute  which  allowed  railroad 
companies  to  furnish  dining  cars  for  white 
people  and  to  refuse  to  furnish  dining  car^ 
altogether  for  colored  persons,  this  lan- 
guage was  used  in  reference  to  the  conten- 
tions of  the  attorney  general;  *This  argu- 
ment with  respect  to  volume  of  traffic 
seems  to  us  to  be  without  merit.  It  makes 
the  constitutional  right  depend  upon  the 
number  of  persons  who  may  be  discrim- 
inated against,  whereas  the  essence  of  the 
constitutional  right  is  that  it  is  a  personal 
one.'    .    .    .• 

"The  effect  of  the  ordinance  under  con- 
sideration was  not  merely  to  regulate  a 
business  or  the  like,  but  was  to  destroy  the 
ri^ht  of  jLke.  ii^iividual  to  acquire,  e^ioy^ 
and  dispose  of  his  property.  Being  of  this 
character  it  was  void  as  being  opposed  to 
the  due-process  clause  of  the  Constitution." 

That  there  exists  a  serious  and  difl^cult 
problem  arising  from  a  feeling  of  race  hos- 
tility which  the  law  is  powerless  to  control, 
and  to  which  it  must  give  a  measure  of  con- 
sideration, may  be  freely  admitted.  But  its 
solution  cannot  be  promoted  by  depriving 
citizena  of  their  constitutional  rights  and 
privileges. 

I  As  we  have  seen,  this  court  has  held 
laws  valid  which  separated  the  races  on  the 
basis  of  equal  accommodations  in  public  con- 
veyances, and  courts  of  high  authority  have 
held  enactments  lawful  whicli  provide  for 
separation  in  the  public  schools  of  white 
and  colored  pupils  where  equal  privileges 
are  given.  But,  in  view  of  the  rights  se- 
cured by  the  14th  Amendment  to  the  Feder- 
al Constitution,  such  legislation  must  have 
ita  limitations,  and  cannot  be  sustained 
where  the  exercise  of  authority  exceeds  the 
restraints  of  the  Constitution.  We  think 
these  limitations  are  exceeded  In  laws  and 
ordinances  of  the  character  now  before  ua. 

It  is  the  purpose  of  such  enactments^  aJid 
it  is  frankly  avowed  it  will  be  their  ulti- 
mate effect,  to  require  by  law,  at  least  in 
residential  districts,  the  compulsory  sepa- 
ration of  the  races  on  account  of  color. 
Such  action  is  said  to  be  esBcntial  to  the 
maintenance  of  the  purity  of  the  races,  al- 
though it  is  to  be  noted  in  the  ordinance 
under  consideration  that  the  employment  of 
colored  servants  in  white  families  is  per- 
mitted, and  near-by  residences  of  colored 
persons  not  coming  within  the  blocks,  as 
defined  in  the  ordinance,  are  not  prohibited. 

The  case  presented  does  not  deal  with 
an  attempt  to  prohibit  the  amalgamation 
of  the  races.  The  right  which  the  ordi- 
nance annulled  was  the  civil  right  of  a 
white  man  to  dispose  of  his  property  if  he 
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saw  fit  to  do  BO  to  a  person  of  oolor,  and 
of  a  colored  person  to  make  such  disposi- 
tion to  a  white  person. 

It  is  urged  that  this  proposed  segrega^ 
tion  will  promote  the  public  peace  by  pre- 
venting race  conflicts.  Desirable  as  this  is, 
and  important  as  is  the  preservation  of  the 
public  peace,  this  aim  cannot  be  accom- 
plished by  laws  or  ordinances  which  deny 
rights  created  or  protected  by  the  Federal 
Constitution. 

It  is  said  that  such  acquisitions  by 
colored  persons  depreciate  property  owned 
in  the  neighborhood  by  white  persons.  But 
property  may  be  acquired  by  undesirable 
white  neiglibors,  or  put  to  disagreeable 
though  lawful  uses  with  like  results. 

We  think   this  attempt  to  prevent  the 


alienation  of  the  property  in  question  to 
a  person  of  color  was  not  a  legitimate 
exercise  of  the  police  power  of  the  state, 
and  is  in  direct  violation  of  the  funda- 
mental law  enacted  in  the  14th  Amendment 
of  the  Constitution  preventing  state  inter- 
ference with  property  rights  except  by  due 
process  of  law.  That  being  the  case,  the 
ordinance  cannot  stand.  Booth  v.  Illinois, 
184  U.  S.  425,  429,  46  L.  ed.  623,  626,  22 
Sup.  Ct.  Rep.  426 ;  Otis  v.  Parker,  187  U.  S- 
606,  609,  47  L.  ed.  328,  327,  23  Sup.  Ct. 
Rep.  168. 

Reaching  this  conclusion  it  follows  that 
the  judgment  of  the  Kentucky  Court  of  Ap- 
peals must  be  reversed,  and  the  cause  re- 
manded to  that  court  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


Annotatioii — ^Validity  of  segregation  ttatate  or  ordinance  prohibiting  per- 
sons of  diflFerent  race  or  color  from  living  in  same  locality. 


The  earlier  cases  passing  upon  this 
question  are  presented  in  the  notes  to 
State  V.  Gurry,  47  L.R.A.(N.S.)  1087, 
and  Carey  v.  Atlanta,  L.R.A.1915D,  684. 

The  decision  of  the  United  States 
Supreme  Court  in  Buchanan  v.  Wab- 
LEY,  ante,  210,  reversing  Kentucky  court 
of  appeals  (1915)  165  Ky.  559,  177  S. 
W.  472,  Ann.  Cas.  1917B,  149,  establishes 
the  invalidity  of  laws  providing  for  the 
segregation  of  persons  in  residential  dis- 
tricts solely  on  the  ground  of  race  or 
color  under  the  United  States  Constitu- 
tion and  the  Federal  statutes,  and  prac- 


tically overrules  the  decisions  in  State  v. 
Gurry  (1913)  121  Md.  534,  47  L.R.A. 
(N.S.)  1087,  88  Atl.  546,  Ann.  Cas. 
1915B,  957;  Ashland  v.  Coleman  (1913) 
19  Va.  L.  Reg.  427,  which  is  set  out  at 
length  in  the  note  in  47  L.R.A.(N.S.) 
1087;  and  the  later  case  of  Harden  v. 
Atlanta  (1917)  —  Ga.  — ,  93  S.  E.  401, 
which  involve  the  renting  of  a  house  in 
a  "white  district"  by  a  negro.  The  ordi- 
nances involved  in  Harden  v.  Atlanta 
(Ga.)  supra,  and  Buchanan  v.  Warlett 
were  identical  A.  L.  B. 
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(Department  No.  1.) 

NORTHWESTERN  LUMBER  COMPANY, 

Appt., 

V. 

D.  I.  CORNELL  et  al.,  Doing  Business  un- 
der the  Firm  Name  of  Cornell  Brothers, 
Respts. 

(—  Wash.  —,  169  Pac.  690.) 

Principal  and  agent  —  purchase  with- 
out authority  —  ratillcntion. 

Contractors  for  a  building  who  fail  to 
repudiate  a  bill  for  materials  ordered  by 
one  claiming  without  authority  to  be  their 
agent  until  the  time  for  filing  a  lien  on  the 
building  has  elapsed  will  be  held  to  have 
ratified  the  purchase. 
For  other  oases,  see  Principal  and  Agent,  II. 

d,  vn  \Dig,  1-52  A'.  8, 

(December  27,  1917.) 

Note. ••As  to  the  ratification  of  an  un- 
authorissed  act  of  an  agent  by  silence,  see 
annotation  following  this  case,  post,  222. 
L.R.A.1918C. 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Pierce  County 
dismissing  an  action  brought  to  recover  the 
balance  alleged  to  be  due  for  lumber  sold 
and  delivered  by  plaintiff  to  an  alleged 
a^ent  of  defendants.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Morgan  A  Brewer,  for  appel- 
lant: 

Whether  Steele  waa  an  agent  for  the  de- 
fendants or  not|  when  they  discovered,  aa 
they  did  discover  late  in  the  fall  and  before 
the  last  of  this  lumber  was  furnished,  that 
it  was  being  charged  to  their  account,  it  waa 
their  duty  to  immediately  notify  plaintiff. 

31  Cyc.  1276,  1639;  Union  Gold  Min.  Co. 
V.  Rocky  Mountain  Nat.  Bank,  96  U.  S.  640» 
24  L.  ed.  649,  1  Mor.  Min.  Rep.  432;  South- 
ern L.  Ins.  Co.  V.  McCain,  96  U.  S.  84-86, 
24  L.  ed.  653,  654;  Heyn  v.  O'Hagen,  60 
Mich.  150,  26  N.  W.  861;  Saveland  v.  Green, 
40  Wis.  438;  Roundy  v,  Erspamer,  112  Wis. 
181,  87  N.  W.  1087;  Lynch  v.  Richter,  10 
Wash.  488,  39  Pac.  125. 

Mr.  C.  M.  Riddell  for  respondents. 
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Mjiliiy  J.,  delivered  the  opinion  of  the 
court: 

The  purpose  of  this  action  was  to  recover 
the  balance  claimed  to  be  due  for  lumber 
sold  and  delivered.  The  defendants  denied 
liability,  the  cause  was  tried  to  the  court 
without  a  jury,  and  resulted  in  a  judgment 
dismissing  the  action.  From  this  judgment 
the  plaintiff  appeals. 

The  facts  are  these:  The  appellant  is  en- 
«mged  in  the  lumber  business  at  Hoquiam. 
The  respondents,  under  the  firm  name  of 
Cornell  Brothers,  were  engaged  in  the  con- 
tracting business,  with  their  principal  office 
in  the  city  of  Tacoma.  During  the  summer 
of  the  year  1914  the  Northwestern  Mau- 
soleum Company  or  the  Mausoleum  Sales 
Company  of  Seattle  was  constructing  a  mau- 
soleum in  the  city  of  Hoquiam.  One  W.  K. 
Steele,  an  engineer,  was  superintendent  of 
the  coBstmction.  From  time  to  time  during 
the  three  or  four  years  previous  Steele  had 
been  employed  as  an  engineer  by  the  re- 
spondents, and  in  this  capacity  during* « the 
early  part  of  the  year  1913  superintended 
eertain  construction  work  in  the  city  of  Ho- 
quiam which  the  respondents  were  doing  for 
the  appellants.  When  Steele  went  to  Ho- 
quiam for  the  purpose  of  superintending  the 
construction  of  the  mausoleum,  he  visited 
the  office  of  appellant  and  desired  to  ar- 
range to  purchase  lumber  for  that  purpose. 
He  stated  that  Cornell  Brothers  were  about 
to  construct  a  mausoleum  in  Hoquiam,  and 
that  he  desired  to  purchase  lumber  upon 
their  credit.  This  credit  was  extended,  and, 
upon  orders  from  Steele,  lumber,  from  time 
to  time,  was  delivered  by  the  appellant. 

The  appellant's  evidence,  if  true,  shows 
that  the  original  Invoices,  as  the  lumber  was 
delivered,  were  mailed  to  Cornell  Brothers 
at  Tacoma,  and  the  duplicates  were  mailed 
to  Steele  in  Hoquiam.  £.  C.  Cornell,  a  mem- 
bCT  of  the  firm  of  Cornell  Brothers,  testified 
that  that  firm  did  not  receive  the  invoices. 
The  mausoleum  was  to  be  constructed  under 
the  supervision  of  E.  C.  Cornell,  represent- 
ing the  respondents,  and  for  this  the  re- 
spondents were  to  receive  10  per  cent  of  the 
money  expended  for  labor  and  material  in 
the  construction  thereof.  From  time  to 
time,  after  the  work  was  begun,  Steele 
vould  mail  to  the  respondents  a  statement 
of  the  amount  due  for  labor  and  material, 
and  the  respondents  in  turn  would  mail 
these  statements  to  the  mausoleum  com- 
pany, that  company  would  draw  its  check 
for  the  amount  payable  to  the  respondents, 
who  thereupon  would  remit  to  Steele.  In 
tile  construction  work  the  respondents  fur- 
nished a  concrete  mixer  and  some  other 
equipment.  During  the  time  the  work  was 
being  prosecuted  £.  C.  Cornell  visited  Ho- 
qniam  and  examined  it  three  or  four  times. 
Before  the  mausoleum  was  completed  the 
LJLA.1918C. 


company  which  was  constructing  it  trans- 
ferred Steele  to  Bellingham,  where  it  was 
constructing  another  mausoleum.  After 
Steele  left  Hoquiam,  £.  C.  Cornell  went 
there  to  superintend  the  completion  of  the 
mausoleum.  This  was  during  the  late  fall 
of  the  year  1913.  The  last  lumber  pur- 
chased was  on  December  4th  of  that  year. 
While  £.  C.  Cornell  was  at  Hoquiam  super- 
intending the  completion  of  the  work,  he 
learned  that  the  lumber  had  been  charged 
to  Cornell  Brothers.  He  did  not  at  that 
time  advise  the  appellant  that  his  firm 
would  not  be  responsible  for  the  lumber  and 
repudiate  the  account.  After  the  work  w^s 
completed  and  Cornell  had  returned  to  Ta- 
coma, some  correspondence  took  place  be^ 
tween  him  and  the  appellant,  and,  as  late  as 
May  24,  1914,  in  the  correspondence,  Cornell 
did  not  repudiate  the  account,  but  stated 
that  he  was  using  every  effort  to  have  the 
mausoleum  company  take  care  of  it.  Six  or 
eight  months  after  £.  C.  Cornell  learned 
that  the  lumber  had  been  charged  to  his 
firm,  the  account  was  repudiated  and  the 
present  action  begun  to  recover  $311.69,  the 
balance  due  on  the  account.  Cornell  denied 
that  Steele  was  the  agent  of  his  firm  in  con- 
structing the  mausoleum,  or  in  purchasing 
the  lumber.  It  is  unnecessary  here  to  deter- 
mine whether  this  denial  would  overcome 
the  inference  of  agency  ftom.  the  other  facts, 
because,  assuming  that  Steele  was  not  the 
agent  of  Cornell  Brothers,  it  does  not  neces- 
sarily follow  that  the  appellant  is  not  en- 
titled to  recover  irom  the  respondents. 
When  £.  C.  Cornell  learned  that  the  lumber 
had  been  charged  to  his  firm,  it  became  his 
duty  within  a  reasonable  time  to  notify  the 
appellant  that  the  account  was  charged 
without  authority,  and  was  therefore  re> 
pudiated.  Failing  in  this,  the  law  is  that 
the  account  is  ratified  where  prejudice  has 
•resulted  by  failure  to  repudiate  the  account 
within  a  reasonable  time.  Saveland  v. 
Green,  40  Wis.  431;  Heyn  v.  O'Hagen,  60 
Mich.  150,  26  N.  W.  861. 

In  this  case,  had  Cornell  Brothers  re- 
pudiated the  account  when  they  first  learned 
that  it  was  charged  to  them,  the  remedy  by 
lien  would  have  been  then  available  to  the 
appellant.  When  they  repudiated  the  ac- 
count the  time  in  which  *  a  lien  could  be 
claimed  had  expired,  and  the  appellant  was 
thereby  prejudiced  by  the  delay.  The  ac- 
count was  not  repudiated  within  a  reason- 
able time. 

The  judgment  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  enter  a 
judgment  in  favor  of  the  appellant. 

Ellis,  Ch.  J.,  and  Parker  and  Webster, 
JJ.,  concur.  Fnllertoiii  J.,  concurs  in  the 
result. 
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Annotation — ^Ratification  of  the  unauthorized  act  of  an  agmt  by  MJawce, 


The  present  note  is  confined  to  an  ex- 
amination of  the  abstract  principles  un- 
derlying the  ratification  of  the  unauthor- 
ized act  of  an  agent  by  the  silence  of  the 
principal.  So  far  as  possible  the  note 
has  been  limited  to  cases  which  present 
no  affirmative  act  of  ratification  on  the 
part  of  the  principal,  the  attemp);  being 
to  determine  how  far  the  mere  silence  of 
the  principal  amounts  to  a  ratification. 
Ratification  as  between  the  agent  and 
the  principal  has  been  excluded. 

In  order  to  understand  the  principles 
underlining  the  subject  of  this  discussion, 
it  is  necessary  to  distinguish  at  the  out- 
set between  ratification  and  estoppel. 
^*The  substance  of  estoppel  is  the  uOr 
ducement  to  another  to  act  to  his  preju- 
dice. The  substance  of  ratification  is 
confirmation  after  conduct."  ^  Ratifica- 
tion is  a  matter  of  intention;  its  exist- 
ence is  a  question  of  fact;  in  order  that 
there  be  a  ratification  there  must  be  a 
voluntary  assumption  of  the  unauthor- 
ized act  on  full  information;'  a  rati- 
fication of  the  unauthorized  act  of  an 
agent,  or  of  a  stranger  who  claims  to  aet 
as  agent,  must  be  found,  if  it  exists, 
'*in  t]be  intention  of  the  principal,  either 
express  or  implied.''*  Estoppel,  on  the 
other  hand,  results  from  conduct  which 
leads  the  party  dealing  with  the  agent 
to  aet  to  his  prejudice.^  It  has  been 
stated  that  the  distinction  between  be- 
ing bound  by  reason  of  ratification  and 
being  bound  by  an  estoppel  "is  very 
wide.  In  the  former  case  the  party  is 
bound  because  he  intended  to  be;  in  the 
latter  he  is  bound  notwithstanding  there 
was  no  such  intention,  because  the  other 
party  will  be  prejudiced  and  defrauded 
by  his  conduct  unless  the  law  treat  him 
as  legally  bound."  * 

It  is  clear,  therefore,  thlit  there  ean- 
not  be  an  estoppel  without  some  prejlu- 


dioe,  and  this  is  the  view  that  has  been 
taken.^  But  ratification  does  not  rest 
upon  prejudice. 

The  courts,  however,  have  not  always 
kept  the  distinction  between  ratification 
and  estoppel;  some  cases  have  held  that 
silence  does  not  amount  to  a  ratification 
unless  there  is  some  prejudice.  It  has 
been  stated  that  "where  there  is  no  ele- 
ment of  estoppel  the  mere  silence  of 
the  party  does  not  amount  to  a  ratifl> 
cation."^  Some  cases  state  the  rule  as 
one  of  a  possibility  of  misleading,  as^ 
for  example:  "When  the  ratification 
of  an  unauthorized  act  of  an  agent  is 
sought  to  be  inferred  from  the  silence 
or  conduct  of  his  principal  in  favor  of 
a  third  person,  it  must  dearly  appear 
that  the  latter  might  have  been  thereby 
misled,  and  induced  to  forego  some  ad- 
vantage he  would  otherwise  have  en- 
joyed." •  It  has  been  held  that  ratifi- 
cation of  a  deed  executed  by  another 
without  authority  cannot  result  from 
mere  silence;  a  ratification  of  this  act 
can  take  place  only  by  way  of  estoppel.^ 

It  is  clear,  however,  that  to  hold  that 
there  can  be  no  ratification  without  pre- 
judice is  confusing  ratification  with  es- 
toppel. Prejudice  is  no  necessary  ele- 
ment of  ratification.  It  has  been  stated 
that  "it  does  not  necessarily  follow  that 
one  seeking  to  enforce  a  liability  by 
ratification,  arising  from  silence,  or  a 
failure  to  repudiate  an  unauthorized  act 
after  knowledge  thereof,  must  also  show 
that  by  such  silence  he  has  been  misled 
to  his  prejudice,  although  it  is' proper  to 
do  so,  as  silence  of  the  alleged  prin- 
cipal under  such  circumstances  may  of 
itself  be  sufficient  to  establish  a  ratifi- 
cation of  such  act,"  ^ 

Ratification  being  a  question  of  inten- 
tion, if  the  fact  that  the  principal,  with 
knowledge  of  the  unauthorized  act   of 


iSteffens  v.  Nelson  (1905)  94  Minn.  365, 
102  N.  W.  871. 

Approved  in  substance  in  Depot  Realty 
Syndicate  v.  Enterprise  Brewing  Co.  (1018) 
—  Or.  — ,  171  Pac.  223. 

a  Cannon  v.  Gibson  (1011)  162  Mo.  App. 
38G,  142  R.  W.  730. 

SMerritt  v.  Bissoll  (1898)  155  N.  Y.  396, 
50  X.  E.  280;  Norden  v.  Duke  (3907)  120 
App.  Div.  1,  104  N.  Y.  Supp.  864;  Stiebel  v. 
Haigney  (1909)  134  App.  Div.  616,  119  N.  Y. 
Supp.  455;  Mott  v.  Scholea  (1911)  147 
App.  Div.  82,  131  N.  Y.  Supp.  811. 

4  Cannon  v.  Gibson  (1911)  162  Mo.  App. 
386,  142  S.  W.  730;  Xorden  v.  Duke  (1907) 
120  App.  Div.  1,  104  W.  Y.  Supp.  854. 

B  Forsyth  v.  Day  (1858)  iA  Me.  176. 
L.R.A.llil8C. 


6  Union  Gold  Min.  Co.  v.  Kocky  jVIouh- 
tain  Nat.  Bank  (1907)  2  Colo.  248;  Hfeld  v. 
Ziegler  (1907)  40  Colo.  401,  91  Pac.  825; 
Atlanta  Nat.  Bldg.  &  L.  Asso.  v.  Bollinger 
(1896)  63  Ark.  212,  87  S.  W.  1049;  Hevn 
V.  O'Hagen  (1886)  60  Mich.  150,  26  N.  W. 
861. 

7  California  Bank  v.  Sayre  (18(K))  85  CaL 
102,  24  Pac.  713  (person  acting  as  ag«nt 
was  a  stranger), 

«Guimbillot  v.  Abat  (1843)  6  Rob.  (La.) 
284.  But  see  Raymond  v.  Palmer,  infra, 
note  28.  and  text  thereto. 

•  McCalla  v.  American  Freehold  Land 
Mortg.  Co.  (1892)  90  Ga.  113,  15  S.  E.  687. 

xo  Lynch  v.  Smytti  (1898)  B6  Colo.  103, 
34  Pac.  684. 
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his  agent,  remained  silent,  could  be 
separated  from  the  facts  and  circum- 
stances under  which  such  silence  was 
maintained,  there  would  be  no  evidence 
of  an  intent  on  the  part  of  the  prin- 
cipal to  adopt  the  unauthorized  act,  con- 
sequently no  evidence  of  ratification. 
It  has  been  stated  that  ''silence  simply 
in  itself  is  ordinarily  no  evidence  of  any- 
thing." "  It  has  been  held  that  the 
mere  silence  of  the  principal  upon  hear- 
ing of  the  unauthorized  act  is  not  ordi- 
narily to  be  construed  as  a  ratification 
in  the  absence  of  a  showing  of  special 
circumstances  making  it  the  duty  of  the 
principal  to  speak.^* 

As  a  practical  matter,  however,  the 
maintenance  of  the  silence  is  almost  in- 
separable from  the  circumstances  under 
which  it  is  maintained.  ''The  conditions 
under  which  it  [silence]  occurs,  and  ac- 
companying it,"  says  one  court,  "may 
show  it  to  be  a  ratification."  ^'  These 
circumstances  have  been  emphasized, 
and  it  has  been  stated  that  "mere  silence^ 
as  a  general  rule,  does  not  prove  rati- 
fication, but  it  is  merely  a  circumstance 
to  be  considered  with  others  in  arriving 
at  a  conclusion  as  to  whether  a  transac- 
tion has  been  ratified  or  not."**.  It  is 
stated  in  one  case  that  "where,  with 
a  knowledge  of  the  facts,  the  principal 
acquiesces  in  the  act  of  the  agent,  under 
such  circumstances  as  would  make  it  his 
duty  to  repudiate  such  acts  if  he  would 
avoid  them,  such  acquiescence  is  a  con- 
firmation of  the  acts  of  the  agent."** 
But  in  a  majority  of  the  cases  no  special 
stress  is  laid  upon  the  circumstances; 
it  is  held  generally  that  the  unauthor- 
ized act  of  an  agent  may  be  ratified  by 
mere  silence.**  Whether  it  has  been  so 
ratified  is  a  question  for  the  trier  of 
facts, — usually  the  jury ;  ratification  may 
be  found  to  exist  where  the  principal  has 
merely  remained  silent.*''  "If  the  prin- 
cipal  on    being   informed   of    the   acts 


fails  to  disavow  them  in  a  reasonable 
time,"  says  one  court,  "his  silence  may 
be  considered  as  an  acquiescence  and  as- 
sent to  the  acts  done."  ^*  In  such  oases 
the  silence  is  treated  as  mere  evidence 
of  ratification. 

While,  as  above  stated,  the  courts  in 
these  cases  have  not  emphasized  the  cir- 
cumstances luxder  which  the  principal 
has  maintained  silence,  it  seems  that 
this  element  was  present,  for  it  is  prac- 
tically impossible,  at  least  it  would  be  un- 
usual, to  show  the  silence  of  the  prin- 
cipal without  showing  the  circumstances 
under  which  it  was  maintained.  The 
circumstances  under  which  the  silence 
is  maintained,  or  the  duration  thereof, 
have  an  important  bearing  upon  ratifi- 
cation. For  example;  the  circumstance 
of  a  long-continued  silence  would  be 
more  convincing  of  an  adoption  of  the 
unauthorized  aet  than  a  silence  of  short 
duration.  It  is  also  true  that  silence 
under  certain  circumstances  is  more  con- 
vincing of  an  acquiescence  in  the  vn- 
authorized  act  than  it  is  in  other  cir- 
cumstances. 

It  bas  been  held  that  the  jury  may 
find  a  ratification  from  an  unreasonable 
delay;  that  such  delay  is  evidence  to 
be  considered  by  the  jury  on  the  ques- 
tion of  ratification;  but  that  the  court 
should  not  instruct  the  jury  to  find  a 
ratification  in  case  of  unreasonable  de- 
lay after  notice  of  the  facts,  but  should 
leave  the  jury  free  to  act,  and  to  de- 
termine from  all  the  facts  whether  a 
ratification  should  be  inferred.*® 

Whether  silence  amounts  to  ratifica- 
tion has  been  held  to  depend  upon 
whether  the  principal  acquires  knowl- 
edge of  the  unauthorized  act  at  a  time 
when  his  election  might  be  attended  with 
advantage  to  him.  It  has  been  stated 
that  where  an  agent  has  gone  beyond  or 
beside  his  authority  for  the  benefit,  as 
he  supposes,  of  his  principal,,  and  gives 


11  Iron  City  Nat.  Bank  r.  Fifth  Nat. 
Bank  (1898)  —  Tex  Civ.  App.  — ,  47  S.  W. 
633. 

"White  V.  Langdon  (1858)  30  Vt.  599. 

"Iron  aty  Nat.  Bank  v.  Fifth  Nat. 
Bank  (Tex.)  supra. 
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App.  — ,  122  S.  W.  606. 

15  Curry  v.  Hale  (1879)  15  W.  Va.  867. 

l«Keim  V.  Lindley  (1895)  —  N.  J.  Eq.  — , 
30  Atl.  1063. 

W I^  V.  Fontaine  (1846)  10  Ala.  755,  44 
Am.  D«».  506;  Union  Gold  Min.  Co.  v. 
R*3eky  Mountain  Nat.  Bank  (1893)  2  Colo. 
i02,  affirmed  in  (1878)  96  U.  S.  640,  24  L. 
e<l.  648,  1  Mor.  Min.  Rep.  43S;  Ilfeld  V. 
Ziesrler  (1907)  40  Colo.  401,  91  Pac.  825; 
Toledo,  W.  &  W.  R.  Co.  v.  Prince  (1869) 
1-R.A.1918C. 


50  111.  26;  St.  Louis  Gunning  Adv.  Co.  ▼. 
Wanamaker  Si  Brown  (1905)  116  Mo.  App. 
27t),  90  S.  W.  737;  Minneapolis  Threshing 
Mach.  Co.  V.  Humphrey  (1911)  27  Okla.  694, 
117  Pac.  203;  Price  v.  Peeples  (1917)  — 
Okla.  — ,  168  Pac.  191;  Tliompson  v,.Labor- 
ingman's  Mercantile  &  Mfg.  Co.  (1906)  GO 
W.  Va.  42,  6  L.R.A.(N.S,)  311,  53  S.  E.  908; 
Saveland  v.  Green  (1876)  40  Wis.  431; 
Smith  V.  Collins  (1908)  91  C.  C.  A.  182,  165 
Fed.  148. 
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i»  Meyer  v.  Smith  (1893)  3  Tex.  Civ,  App. 
37,  21  S.  W.  995;  Iron  City  Nat.  Bank  v. 
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him  immediate  notice,  "silence  is  con- 
strued acquiescence  and  ratification. 
But  a  delay  of  intelligence  until  an  elec- 
tion to  approve  or  disapprove  would  be 
attended  with  no  advantage  to  the  prin- 
cipal defeats  the  right  to  construe  silence 
into  ratification."  *" 

Silence  which  proves  ratification  must 
be  distinguished  from  silence  as  proof 
of  original  authority  to  do  what  the 
agent  has  done.  For  example,  it  is 
stated  in  some  cases  that  it  may  be  in- 
ferred from  the  silence  of  the  principal 
that  the  agent  had  the  power  he  as- 
sumed.** This  is  not  a  question  of  rati- 
fication, but  of  original  authority. 

It  is  a  rule  sustained  by  a  large  num- 
ber of  cases  that  a  ratification  will  be 
presumed  from  a  failure  of  the  princi- 
pal for  an  unreasonable  time  to  repudi- 
ate the  unauthorized  act  of  his  agent.** 
The  rule  of  the  cases  can  be  best  stated 
by  giving  extracts  from  the  opinions. 
It  is  stated  that  "if,  after  knowledge 
of  what  the  agent  had  done,  the  prin- 
cipal made  no  objection  for  an  unrea- 
sonable time,  a  ratification  would  re- 
sult by  operation  of  law."**  Again, 
"when  the  principal  is  informed  of  what 
has  been  done,  he  must  dissent  and  give 
notice  in  a  reasonable  time,  or  other- 
wise his  assent  to  what  has  been  done 
will  be  presumed."**  Another  court 
states  that  "in  all  the  varied  business 


transactions  of  men,  wherever  the  rela- 
tion of  principal  and  agent  exists,  it  is 
the  duty  of  the  principal  to  repudiate 
the  unauthorized  act  of  his  agent  as 
soon  as  he  reasonably  can  after  it  has 
come  to  his  knowledge,  or  he  will  be 
held  to  have  ratified  it."**  A  princi- 
pal "must  disavow  the  act  of  his  agent 
within  a  reasonable  time  after  the  fact 
has  come  to  his  knowledge,  or  he  will 
be  deemed  to  have  ratified  it."**  "The 
principal  must,  therefore,  when  in- 
formed, reject  within  a  reasonable  time, 
or  be  deemed  to  adopt  by  acqui- 
escence."" "Acquiescence  or  long 
silence  of  the  principal  touching  an  un- 
authorized or  illegal  act  of  his  agent" 
is  "a  ratification  of  the  act  or  contract 
of  the  agent."  ••  This  rule  is  held 
especially  applicable  where  the  princi- 
pal's silence  might  operate  to  the  preju- 
dice of  innocent  parties.** 

The  presumption  of  ratification  under 
this  rule  arises  from  the  duty  of  the 
principal  to  repudiate  the  unauthorized 
act.  It  has  been  stated  that  if  the  prin- 
cipal remains  silent  when  he  should 
speak,  he  cannot  thereafter  deny  the 
authority  of  the  agent.** 

What  is  a  delay  for  an  unreasonable 
time  from  which  a  ratification  will  be 
presumed  has  been  held  to  be  a  ques- 
tion for  the  jury,  depending  upon  the 
peculiar   circumstances   of   each   case.** 


MAmory  ▼.  Hamilton    (1821)    17   Mass. 
103. 

«i  Farwell  v.  Howard  (1868)  26  Iowa,  381. 
«« Whitley  v.  James  (1904)   121  Ga.  521, 

40  S.  E.  600;  Brooke  &  Co.  v.  Cunningham 
Bros.  (1916)  19  Ga.  App.  21,  90  S.  E.  1037; 
Eau  Claire  Canning  Co.  v.  Western  Broker- 
age Co.  (1906)  213  lU.  561,  73  N.  E.  430; 
McGeoch  v.  Hooker  (1882)  11  IlL  App.  649; 
Argus  V.  Ware  (1912)  165  Iowa,  683,  136  N. 
W.  774;  Halloway  v.  Arkansas  City  Mill. 
Co.  (1908)  77  Kan.  76,  93  Pac.  577;  Hart- 
well  V.  Equitable  Mfg.  Co.  (1908)  78  Kan. 
259,  97  Pac.  432;  Raymond  v.  Palmer  (1889) 

41  La.  Ann.  425,  17  Am.  St.  Rep.  398,  6  So. 
092;  Burns  v.  Kelley  (1867)  41  Miss.  339; 
Cairncs  v.  Bleecker  (1815)  12  Johns.  (N.  Y.) 
300;  Russell  v.  Waterloo  Threshing  Mach. 
Co.  (1908)  17  N.  D.  248,  116  N.  W.  611; 
Depot  Realty  Syndicate  v.  Enterprise  Brew- 
ing Co:  (1918)  —  Or.  — ,  171  Pac.  223; 
Bredin  v.  Dubarrv  (1826)  14  Serg.  &  R. 
(Pa.)  27;  Wm.  H  Baker  v.  Seattle  &  P.  S. 
Packing  Co.  (1917)  95  Wash.  45,  163  Pac.  17 
(see  infra,  note  34) ;  Law  v.  Cross  (1861) 
1  Black  (U.  S.)  533,  17  L.  ed.  185. 

In  approving  a  verdict  against  the  prin- 
cipal in  favor  of  a  third  party  who  had 
dealt  with  the  agent,  the  court,  in  Ketchem 
V.  Marsland  (1896)  18  Misc.  450,  42  N.  Y. 
Supp.  7,  states  the  rule  as  an  absolute  rule 
of  law.  There  were  other  circumstances 
in  this  case  besides  mere  silence,  however. 
L.R.A.1918C. 


88  Whitley  V.  James  (1904]i  121  6a.  521, 
49  S.  E.  600. 

MCaimes  v.  Bleecker  (1815)  12  Johns. 
(W.  Y.)  300. 

Practically  the  same  statement  appears 
in  Brooke  &  Co.  t.  Cunningham  Bros.  (1916) 
19  Ga.  App.  21,  90  S.  E.  1037. 

W  McGeoch  v.  Hooker  (1882)  11  IlL  App. 
649,  cited  with  approval  in  Eau  Claire  Can- 
ning Co.  V,  Western  Brokerage  Oo.  (1905) 
213  HI.  561,  73  N.  E.  430. 

w  Clews  V.  Jamieson  (1900)  182  U.  S. 
461,  46  L.  ed.  1183,  21  Sup.  Ct.  Rep.  845, 
cited  with  approval  in  Argus  v.  Ware  (1912) 
155  Iowa,  683,  136  N.  W.  774. 

«7Law  V.  Cross  (1861)  1  Black  (H.  S.) 
533,  17  L.  ed.  185. 

«8  Raymond  v.  Palmer  (1889)  41  La.  Ann. 
425,  17  Am.  St.  Rep.  398,  6  So.  692. 

» Reid  V.  Alaska  Packing  Co.  (1905)  47 
Or.  215,  83  Pac.  139,  approved  in  Depot 
Realty  Syndicate  v.  Enterprise  Brewing  Co. 
(1918)  —  Or.  — .  171  Pac.  223. 

80  Coffin  v.  Planters'  Cotton  Co.  (1916) 
124  Ark.  360,  187  S.  W.  309. 

81  Whitley  v.  James  (1904)  121  Ga.  621, 
49  S.  E.  600;  Hartwell  v.  Equitable  Mfg. 
Co.  (1908)  78  Kan.  259.'  07  Pac.  432; 
Burns  v.  Kelley  (1867)  41  Miss.  330;  Bredin 
V.  Dubarry  (1826)  14  Serg.  &  R.  (Pa.)  27. 
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In  at  least  one  case  stating  the  rule  as 
above  it  is  held  simply  that  there  mras 
sufficient  evidence  to  sustain  a  finding  of 
ratification  by  the  jury.'*  But  in  other 
cases  stating  the  rule  as  abore,  the 
method  of  determing  what  is  a  reason^ 
able  time  has  not  been  expressly  con*- 
aidered,  but,  so  far  as  appears,  the  en- 
tire question  of  the  existence  of  a  rati- 
fieation  was  determined  by  the  court.** 
Many  courts  have  not  gone  f firther, 
io  defining  the  time  within  which  a  re* 
pudiation  of  the  unauthorized  act  must 
take  place,  than  to  state  that  the  prin- 
eipai  must  not  wait  an  unreasonable 
time;  other  eomte  have  been  more 
specific  It  has  been  held  that  the  re- 
pudiation must  be  made  promptly,  in 
the  sense  that  there  must  be  no  unneees^ 
sary  delay .*^  An  instruction  that  tfa^ 
repudiation  should  be  ''within  a  few 
days,-'  it  has  been  held,  should  have 
been  changed  by  substituting  ''within  a 
reasonable  time,"  or  "as  soon  thereafter 
as  he  can/'**  It  has  been  held  that  a 
disavowal  need  not  be  made  "immediate- 
ly/*** or  "instantly,"*^  upon  acquiring 
the  knowledge.  Nor  is  the  failure  to 
do  so  a  eireumstanee  from  which  the 
jury  could  infer  a  ratification.**  On  the 
contrary,  it  has  been  stated  that  a  prin> 
cipal  whose  agent  has  transcended  Ms 
authority  "is  bound  to  disavow  it  the 
first  moment  the  fact  comei^  to  his  knowl- 
edge.'' *• 

"Argus  V.  Ware  (1912)  155  Iowa,  683, 
136  N.  W.  774. 

"Brooke  &  CJo.  v.  Cunningham  Bros. 
(1916)  19  6a.  App.  21,  90  S.  E.  1037;  Eau 
Claire  Canning  Co.  v.  Western  Brokerage 
Co.  (1906)  213  IlL  561.  73  N.  E.  430;  Ray- 
mond V.  Palmer  (1889)  41  La.  Ann.  425,  17 
Ani.  St.  Rep.  398,  6  So.  692;  Caimes  ▼. 
Bleeeker  (1815)  12  Johns.  (N.  Y.)  300; 
Kussell  v.  Waterloo  Threshing  Maeh.  Co. 
(1908)  17  N.  D.  248,  116  N.  W.  611;  Depot 
Kealty  Syndicate  v.  Enterprise  Brewing  Co. 
iOr.)  supra. 

MClay  V.  Spratt  (1870)  7  Bnsh  (Ky.) 
3.34. 

It  has  been  stated  that  if  after  being 
informed  of  the  unauthorized  act  the  prin- 
cipal did  not  promptly  reject  it,  but 
'*ac<|uie8ced'*  therein,  a  ratification  resulted. 
Wm.  H.  Baker  v.  Seattle  &  P.  S.  Packing 
Co.  (1917)  95  Wash.  45,  163  Pac.  17. 

wPeck  V.  Ritchey  (1877)  66  Mo.  114. 

"Whitley  v.  James  (1904)  121  6a.  621, 
49  8.  E.  600. 

HMUler  V.  Exoelsior  Stone  Co.  (1878)  1 
m  App.  273. 

"Bums  V.  Kelley  (1867)  41  Miss.  339. 

"Bredin  v.  Dubarry  (1825)  14  Serg.  & 
R.  (Fa.)  27,  approved  in  Smuckler  v.  Di  Na- 
poli  (1916)  62  Pa.  Super.  Ct.  570. 
L-RA.1918C. 


What  is  a  reasonable  time  depends 
laiigely  u|x>n  the  facts  of  the  indiyidual 
ease.  It  seems  clear  that  where  there 
has  been  an  imauthorized  purchase  of 
grain,  as  in  one  case,  and  the  principal 
was  immediately  notified  thereof,  hie 
duty  to  repudiate  the  transaction  called 
for  prompter  action  than  in  a  case  in 
which  changes  in  price  or  circumstances 
were  not  so  apt  to  occur.  It  has  been 
stated,  in  a  case  involving  a  sale  of  a 
carload  of  flour,  that  in  "commercial 
transactions  of  this  character  a  brief 
time  is  a  reasonable  time,  in  the  absence 
of  special  circumstances  extending  it"  *^ 

Whether  mere  silence  amounts  to  rati- 
fication has  been  made  to  depend  upon 
whether  the  unauthorized  act  is  that  of 
an  agent,  or  of  a  volunteer  or  stranger." 
In  the  case  of  an  agent  an  intention  to 
ratify  is  stated  to  be  presumed  from  th^ 
silence  of  the  principal  after  being  in- 
formed of  what  has  been  done  on  his  ac- 
count,*" especially  if  there  is  no  repudia- 
tion within  a  reasonable  time.**  It  is 
the  duty  of  the  principal  to  repudiate 
an  unauthorized  act  of  his  agent  as  soon 
as  he  is  informed  thereof,  or  at  least 
within  a  reasonable  time  thereafter.  But 
in  the  case  of  a  stranger  there  exists  no 
obligation  to  repudiate  the  transaction 
and  nftere  silence  will  not  be  construed 
into  a  ratification.**     At  least  ratifica- 


40Halloway  t.  Arkansas  City  MiU.  Co. 
(1908)  77  Kan.  76,  93  Pac  677. 

41  Ca.ses  cited  in  notes  42  et  seq. 

4*  Ralphs  V.  Henslar  (1803)  97  Cal.  296, 
32  Pac.  243;  Ward  v.  Williams  (1861)  26  111. 
447,  79  Am.  Dec.  385;  Searing  v.  Butler 
(1873)  69111.575. 

In  other  cases  announcing  this  rule  all 
that  is  decided  is  that  the  Jury  may  find 
that  there  was  a  ratification,  Dierks  Lum- 
ber &  Coal  Co.  V.  Cofi'man  (1910)  96  Ark. 
505,  132  S.  W.  664;  Breed  v.  First  Nat. 
Bank  (1878)  4  Colo.  481,  1  Mor.  Min.  Rep. 
467. 

4>  Foster  v.  Rockwell  (1870)  104  Mass. 
167. 

44Deane  v.  Gray  Bros.  Artificial  Stone 
Paving  Co.  (1895)  100  Cal.  433,  42  Paa  443: 
Kobbins  v.  Blanding  (1902)     87  Minn.  246. 

01  N.  W.  844;  Doughaday  v.  Crowell  (1866) 
11  N.  J.  Eq.  201;  Hatton  v.  Stewart  (1879) 

2  Lea  (Tenn^)  233. 
In  Short  v.  Metz  Co.  (1915)  165  Ky.  319, 

1 176  S.  W.  1144,  it  is  stated  that  the  rule 
that  the  act  of  an  authorized  agent  in  excesH 
of  his  authority  is  ratified  by  silence  of  the 
principal  which  induces  one  to  rely,  to  his 
prejudice,  upon  the  ratification,  does  not 
apply  "where  the  act  relied  upon  is  one 
perfonned  by  one  who  is  not  an  agent,  and 

15 
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tion  may  not  be  presumed  as  a  conclu- 
sion of  law  from  the  silence.^  It  has 
been  stated  that  a  failure  to  disavow  the 
act  of  a  stranger  '^will  not  amount  to  a 
ratificatioui  unless  under  such  circum- 
stances as  indicate  an  intention"  to  rati- 
fy.*' Other  cases  go  merely  to  the  ex- 
tent of  holding  the  presumption  of  ratifi- 
cation arising  from  silence  to  be  very 
much  stronger  where  an  agency  exists 
than  where  a  stranger  assumes  to  act.*' ' 

It  is  recognized,  however,  in  some  cases 
that  silence  may  amount  to  ratification 
even  of  the  act  of  a  stranger.  It  has 
been  stated  in  a  case  involving  the  act 
of  a  stranger  that  silence  is  a  circum- 
stance which  with  other  circumstances 
is  competent  to  go  to  the  jury  upon  the 
question  of  ratification.*^  In  other  cases 
there  is  excepted  from  the  operation  of 
the  rule,  that  ordinarily  the  failure  to 
disavow  the  act  of  a  stranger  will  not 
amount  to  a  ratification,  the  case  in 
which  the  circumstances  indicate  an  in- 
tention to  ratify.*^  Other  cases  have 
held  that  silence  may  amount  to  rati- 
fication of  the  act  of  one  who  without 
previous  authority  assumes  to  act  for 
another,  on  the  supposition  that  it  may 
be  the  duty  of  the  principal  in  certain 
circumstances  to  speak.** 

It  has  been  stated  that  for  acts  to 
amount  to  ratification  of  the  act  of  a 
stranger  there  must  be  prejudice  ;•*  if 
by  the  silence  of  the  purported  principal ' 


the  party  dealing  with  the  purported 
agent  is  led  to  take  a  prejudicial  course, 
that  silence  may  amount  to  a  ratifica- 
tion.'* 

As  has  previously  been  stated,  preju- 
dice is  no  necessary  element  of  ratifi- 
cation of  the  unauthorized  act  of  an 
agent  from  mere  silenee,  and  this  is  true 
also  of  the  act  of  a  stranger.  Where 
there  is  prejudice,  however,  there  is 
stronger  reason  for  holding  the  princi- 
pal bound  to  the  party  dealing  with  the 
agent  than  in  the  absence  of  prejudice. 
And  many  courts  have  not  carefully 
analyzed  the  principles  under  which  the 
principal  may  be  bound.  It  has  been 
stated,  as  in  the  case  of  the  act  of  a 
stranger  in  the  last  preceding  paragraph, 
that  silence  by  a  principal  whose  agent 
has  exceeded  his  authority  to  the  knowl- 
edge of  the  principal  amounts  to  rati- 
fication where  the  party  dealing  with 
the  agent  is  misled  or  prejudiced ;  ^  a 
conclusive  presumption  of  ratification  is 
stated  to  arise  where  the  party  dealing 
with  the  agent  is  prejudiced  by  silence.^ 
Other  cases  state  that  silent  acquiescence 
may  amount  to  ratification  where  it  is 
continued  for  an  unreasonable  length  of 
time  and  third  persons  have  acted  in 
reliance  upon  and  been  prejudiced  by 
such  acquiescence.^  Other  cases  have 
more  accurately  stated  that  in  such  cases 
the  principal  is  bound  by  virtue  of 
equitable  estoppel.'^     Thus  it  has  been 


the  silence  of  the  one  in  whose  name  the 
act  is  done  does  not  induce  anyone  to  do 
anything  to  his  prejudice.*' 

See  California  Bank  v.  Sayre  (1890)  85 
Cal.  102,  24  Pac.  713,  supra,  note  7,  and  text 
thereto. 

« Union  town  Grocery  Co.  v.  Dawson 
(1910)  68  W.  Va.  332,  69  S.  E.  846,  Ann. 
Cas.  1912B,  148. 

4«Merritt  v.  Bissell  (1898)  165  N.  Y.  396, 
60  N.  E.  280;  Mott  v.  Scholes  (1911)  147 
App.  Div.  82,  131  N.  Y.  Supp.  811. 

•7  Union  Gold  Min.  Co.  v.  Rocky  Moun- 
tain Nat.  Bank  (1873)  2  Colo.  248;  Foster 
v.  Rockwell  (1870)  104  Mass.  167;  Harrod 
v.  McDaniels  (1879)   126  Mass.  413. 

48  Philadelphia,  W.  &  B.  R.  Co.  v.  Cowell 
(1867)  28  Pa.  329,  70  Am.  Dec  128  (the 
party  assuming  to  act  as  agent  was  not  a 
mere  volunteer  or  intermeddler) ;  Union- 
town  Grocery  Co.  v.  Dawson  (1910)  68  W. 
Va.  332,  69  S.  E.  845,  Ann.  Cas.  1912B,  148. 

«See  text  to  Merritt  v.  Bissell  (1898) 
166  N.  Y.  396,  60  N.  E.  280,  and  Mott  v. 
Scholes  (1911)  147  App.  Div.  82,  131  N.  Y. 
Supp.  811,  supra,  note  46. 

KOLefprnan  v.  Woods  (1808)  79  HI.  App. 
269. 

fiiDoughaday  v.  Crowell  (1866)   11  N.  J. 
Eq.  201;  Williams  v.  Moore  (1900)  24  Tez. 
Civ.  App.  402,  68  S.  W.  963. 
L.R.A.1918C. 


MHeyn  v.  CHagen  (1886)  60  Mioli.  150, 
26  N.  W.  861;  Robbins  v.  Blanding  (1902) 
87  Minn.  246,  91  N.  W.  844. 

M  Mobile  &  M.  R.  Co.  v.  Jay  (1880)  66 
Ala.  113,  disapproving  of  the  rule  stated  in 
Powell  V.  Henry  (1866)  27  Ala.  612,  to  the 
effect  that  "if  an  agent  exceeds  his  authori- 
ty, although  the  principal  may  ratify  the 
act,  yet,  to  avoid  it,  he  not  obliged  to  give 
notice  that  he  repudiates  it," — the  court 
stating  that  this  is  too  comprehensive  in  its 
statement  of  the  law. 

J.  B.  Owens  Pottery  Co.  v.  Tumbull  Co. 
(1903)  75  Conn.  628,  64  Atl.  1122;  Alex- 
ander V.  Jones  (1884)  64  Iowa,  207,  19  N. 
W.  913;  Short  v.  MeU  Co.  (1915)  165  Ky. 
310,  176  S.  W.  1144. 

See  North  WESTERN  Lumber  Co.  v.  Cob- 
NELL,  ante,  220. 

**St.  Ijonis  Cunning  Adv.  Co.  v.  Wana- 
maker  &  Brown  (1005)  116  Mo.  App.  270, 
90  S.  W.  737. 

•6  Cranston  v.  West  Coast  L.  Ins.  Co. 
(1914)  72  Or.  116,  142  Pac.  762. 

M  Reese  v.  Wallace  (1886)  113  IlL  589; 
Dewing  v.  Button  (1900)  48  W.  Va.  676,  37 
S.  £.  670;  La  Belle  Iron  Works  v.  Quarter 
Sav.  Bank  (1914)  74  W.  Va.  569,  82  8.  K. 
614. 
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stated  that  "ratification  of  the  unauthor- 
ized acts  of  an  agent  by  neglecting  for 
an  unreasonable   length   of  time   after 
knonrledge  of  them  to  repudiate  them, 
while  the   opposite  party  is  acting  on 
them,  is  an  application  of  the  doctrine 
of  equitable  estoppel."  •*'    Again,  it  has 
been  stated  that  where  the  protection 
of  third  parties  requires  it,  it  will  be 
presumed    that    a  principal    who    after 
knowledge  of  an  unauthorized  act  re- 
mains silent  has  satisfied  the  act;  that 
such     implied     ratification     ''has     its 
foundation  in  the  doctrine  of  equitable 
estoppel."  *• 

To  briefly  restate  the  principles  ap- 
plicable to  ratification  of  the  unauthor- 
ized act  of  an  agent  by  silence  of  the 
principal,  it  appears  that  ratification  ac- 
cording to  one  theory  is  a  question  of 


fact,  and  may  be  found  to  exist  from  the 
mere  silence  of  the  principal  in  oonnec<^ 
tion  with  the  circumstances  under  which 
it  is  maintained.  According  to  a  con- 
siderable number  of  authorities  ratifica- 
tion will  be  presumed  from  the  failure 
of  the  principal  to  repudiate  the  un- 
authorized act  within  a  reasonable  time. 
Prejudice  has  been  stated  to  be  neces- 
sary to  a  ratification  by  mere  silence. 
Such  a  theory,  however,  rests  upon  a 
misconception  of  the  nature  of  ratifica- 
tion. Prejudice  is  no  necessary  element 
of  ratification.  But  where  prejudice  to 
the  party  dealing  with  the  agent  exists, 
there  is  more  reason  for  holding  the  prin- 
cipal bound;  the  principal  is  bound, 
however,  in  such  cases  by  virtue  of  an 
equitable  estoppel. 


B7  Turner  v.  Kennedy  (1894)  57  Minn.  104, 
58  N.  W.  823. 


6S  Smith  v.  Fletcher  (1899)  76  Minn.  189, 
77  N.  W.  800.  .W.  A.  E. 


KANSAS  SUPRKM E  COURT. 

S.  F.  HELMS 

V. 

EASTERN  KANSAS  OIL  COMPANY,  Lim- 
ited, Appt. 

(102  Kan.  164,  169  Pac.  208.) 

Nvlsanoe  —  refuse  from  refinery. 

1.  If  the  owner  of  a  refinery  permits  oil, 
refuse,  and  poisonous  substances  in  large 
quantities  to  escape  from  the  refinery  and 
now  over  and  upon  the  land  of  his  neighbor, 
causing  material  injury  to  the  neighbor, 
the  use  of  the  refinery  will  be  deeaied  to  be 
unreasonable  and  to  constitute  a  '^nuisance.'' 
For  other  oaw9,  «ee  HtMamceB,  i.  m  Di$» 

Same  —  lawful  butsinesa. 

2.  The  fact  that  the  businesa  of  the  re- 
finery is  in  itself  a  lawful  one,  and  tliat  the 
owner  of  it  operates  it  carefully,  will  not 
exempt  him  from  liability  for  casting  oil, 
refuse,  and  poisonous  substances  on  the 
land  of  the  plaintiff  in  such  quantities  as 
to  cause  him  substantial  injury. 

For  other  oaseM,  see  Nuisances,  II.  d,  in  Dig. 
ISa  A'.  S. 

Same  —  rules  governing  liability. 

3.  The  liability  of  the  defendant  in  stich 
A  ease  is  measured  by  the  rules  in  relation 
to  a  nuisance,  instead  of  those  governing 
cases  of  negligence. 

For  other  cases,  see  Nuisances,  II.  a,  in  Dig. 
1-52  N.  8. 

(December  8,  1917.) 
Headnotes  by  Johnston,  Ch.  J. 

■■'  I  ■  ■■■!■  |»l»»-  II         ■■«■■«■■  .-■■■,1  —     I  I^IHIIMMl        WM.^        1^ 

Xotc.  —  For   oil    refinery   as   a   nuisance, 
see   annotation    following    this    case,    post, 
230. 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Allen  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  injuries  alleged  to  have 
been  caused  through  the  operation  of  de- 
fendant's oil  refinery.    Affirmed. 

The.  facts  are  stated  in  the  opinipn. 

Messrs.  Charles  H.  Ap(  and  Frederick 
G.  Apt,  for  appellant: 

There  is  no  allegation  of  any  negligence 
or  omission  on  the  part  of  defendant,  either 
in  the  construction  of  the  refinery  or  in  its 
operation.  Without  such  averments  there 
is  no  cause  for  action  stated. 

Malchow  V.  Leoti,  95  Kan.  787,  LJI.A. 
1915F,  568,  149  Pac.  687;  Bailey  v.  Kelly, 
93  Kan.  723,  L.R.A.1916D,  1220,  145  Paa 
556;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Arm^ 
strong,  71  Kan,  366,  1  L.R.A.(N.S.)  113, 
114  Am.  St.  Rep.  474,  80  Pac.  978;  Fogarty 
V.  Junction  City  Pressed  Brick  Co.  50  Kan. 
478,  18  L.RA..  756,  31  Pac.  1062;  Phiilipe 
V.  Lawrence  Vitrified  Brick  &  Tile  Co.  72 
Kan.  643,  2  L.RwA..(N.S.)  92,  82  Pac.  787-, 
Losee  v.  Buchanan,  51  N.  Y.  476,  10  Am. 
Rep.  623;  Livingston  v.  Adams,  8  Cow. 
175;  Cosulich  v.  Standard  Oil  Co.  122  N. 
y.  118,  19  Am.  St.  Rep.  475,  25  N.  E.  259. 

There  must  be  an  unnecessary  and  unwar- 
ranted act  in  the  conduct  of  a  lawful  busi- 
ness, amounting  to  negligence,  before  the 
owners  can  be  held  in  damages  from  carry- 
ing on  the  business. 

Fogarty  v.  Junction  City  Pressed  Brick 
Co.  50  Kan.  478,  18  L.R.A.  756.  31  Pac. 
1052;  Phillips  V.  Lawrence  Vitrified  Brick 
&  Tile  Co.  72  Kan.  643,  2  L.R.A.(N.S.)  92, 
82  Pac.  787. 

Mr.  Christopher  S.  Rltter  for  appellee. 
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Jobnston,  Ch.  J.^  delivered  th^  opinion 
of  the  court: 

This  action  waa  brought  by  S.  F.  Hebns 
against  the  Eastern  Kansas  Oil  Company, 
Limited,  to  recover  damages  alleged  to  have 
been  caused  through  the  operation  of  de- 
fendant's oil  refinery,  which  is  situated 
near  the  corner  of  plaintiff's  farm,  which 
he  has  occupied  as  a  homestead  for  maiiy 
years.  A  small  natural  water  course  flows 
through  the  refinery  grounds  and  across  the 
north  half  of  plaintiff's  farm.  On  May  1, 
1914,  the  plaintiff  brought  an  action  against 
the  defendant,  claiming  damages  because  of 
the  oil.  poisonous  substances,  and  fumes 
which  the  defendant  had  allowed  to  escape 
from  the  refinery  and  pass  over  his  farm, 
causing  injury  to  the  land  and  also  to  some 
ol.his  cows.  The  trial  of  that  case  resulted 
in  a  judgment  in  defendant's  favor  as  to  the 
injury  to  the  land,  but  in  favor  of  the 
plaintiff  as  to  the  injury  to  the  cows. 
That  judgment  stands  as  a  finality,  and  the 
award  made  against  the  defendant,  has  been 
paid  and  satisfied.  On  October  1,  1915,  the 
present  action  was  begun,  in  which  the 
plaintiff  averred  that  during  the  last  two 
years,  and  especially  since  May  1,  1914,  the 
defendant  had  permitted  large  quantities  of 
oil,  refuse,  and  poisonous  substances  to  es- 
cape  from  its  premises  and  run  upon  and 
over  his  land,  and  also  that  it  had  contami- 
nated the  air  with  foul  and  ill-smelling 
/^ases  and  vapors  which  were  carried  upon 
his  farm  and  into  his  residence.  There 
was  an  allegation  that  the  defendant  had 
enlarged  its  plant  since  May  1,  1914,  and 
that  the  tlow  and  passage  of  oil,  fumes,  and 
poisons  had  been  correspondingly  increased, 
with  the  result  that  his  land  had  been  in- 
jured to  the  extent  of  $1,000,  and  that, 
in  addition  to  the  damage  to  the  land, 
his  orchard  and  trees  had  been  injured 
and  the  health  and  comfort  of  the  family 
impaired,  for  which  he  asked  $2,000.  A 
motion  of  defendant  to  require  the  plaintiff 
to  separately  state  and  number  his  causes 
of  action  was  overruled,  the  court  holding 
that  only  a  single  cause  of  action  had 
lieen  pleaded.  The  defendant  answered 
that  it  was  carrying  on  the  refinery  business 
in  a  lawful  and  proper  way;  that  the 
stream  that  flows  through  the  premises  of 
lK>th  is  a  natural  water  course ;  that  the  use 
it  made  'of  the  stream  waH  lawful  and 
proper:  and  that  if  any  substances  had 
flowed  upon  plaintiff's  land,  it  was  due  to 
excessive  rainfall  (an  act  of  God)  ;  and, 
further,  that  the  claims  made  by  the  plain- 
tiff had  either  been  adjudicated,  or  were 
barred  by  the  Statute  of  Limitations.  At 
a  trial  on  these  issues  a  jury  returned  a 
verdict  awarding  plaintiff  $300,  and  also 
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special  findings  that  plaintiff's  land  wa^' 
as  valuable  on  October  1,  1915,  an  it  had 
been  on  May  1,  1914,  and  that  the  tree^^ 
for  the  destruction  of  which  plaintiff  asked 
damages  h&d  died  from  improper  care  and 
from  neglect.  On  the  motion  of  the  de- 
fendant the  court  set  aside  the  special 
findings  and  verdict  and  granted  a  new  trial. 
The  plaintiff  then  amended  his  petition, 
setting  forth  the  creation  and  maintenance 
of  a  nuisance  on  plaintifi''s  land  by  per- 
mitting the  escape  of  and  the  throwing  of 
poisonous  substances  and  vapors  over  it^  for 
which  he  asked  $3,000.  He  also'  alleged 
special  injury  to  the  live  stock,  which  de- 
creased the  quantity  of  milk  given  by  his 
cows,  amounting  to  $665,  and  for  the  de- 
struction of  crops  and  pasture  he  asked 
$300.  In  this  petition  he  alleged  that  sinci: 
May  1,  1914,  the  defendant  had  increased 
the  equipment  of  its  plant,  which  increased 
the  injury  to  his  land  and  other  property. 
The  answer  which  the  defendant  ma!de  to  the 
first  petition  was  refiled  as  the  answer  to 
this  petition.  The  court  ruled  that  this 
petition  stated  a  single  cause  of  aetdon,  and 
it  instructed  the  jury  that  the  former  adju- 
dication constituted  a  bar  to.  a  recovery  of 
any  depreciation  in  or  damage  to  the  land 
which  had  occurred  prior  to  May  1,  1914, 
and  that  only  such  damages  could  be  recov- 
ered as  had  been  caused  since  that  time 
through  the  enlargement  of  the  defendant's 
refinery  and  increased  flow  of  refuse  matter 
upon  the  land.  The  jury  was  further  in- 
structed that  the  former  judgment  would 
not  bar  a  recovery  for  the  alleged  loss  of 
crops  and  pasture  and  injury  to  live  stock. 
The  second  trial  ol  this  case  resulted  in 
findings  that  the  defendant  had  not  in- 
creased the  output  of  its  plant  since  May 
1,  1014,  and  that  the  land  had  not  di^- 
creased  in  value  since  that  time.  There  was 
a  finding  by  the  jury  that  the  plaintiff  had 
sustained  no  loss  through  the  wrongful  acts 
of  the  defendant,  except  for  injury  to  the 
grass  on  25  acres  of  pasture  land. 

In  its  appeal  defendant  complains  of  the 
ruling  refusing  to  require  the  plaintiff  to 
separately  state  and  number  his  causes  of 
action,  insisting  that  the  claim  for  general 
damages  to  the  land  constituted  a  distinct 
cause  of  action,  and  thai  the  claitn  for  spe- 
cial damages  to  other  property  constituted 
a  different .  cause  of  action.  Since  the  jury 
has  specifically  found  that  the  land  was  not 
injured,  and  has  only  awarded  damages 
upon  the  single  item  of  thp  loss  of  the  grasR. 
the  question  is  no  longer  material.  Nor  i> 
there  any  good  ground  for  the  complaint  of 
a  variance  Itetween  the  original  and  amend- 
ed petitions. 

Tt  is  contended  that  the  averments  In  the 
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phintitPn  ameBded  petition  did  not  war- 
rut  a  reeovery,  and  thwelore  defendanVs 
dtnurrer  should  have  been  suatained.  This 
rontentioB  ia  baaed  mainly  on  the  ground 
that  in  the  petit  ion  thare  was  no  allegation 
of  any  unneceasary  act  of  the  defendant  lu 
the  construction  or  operation  of  the  re&nery, 
nor  any  averment  that  in  its  operation  it 
was  gi^lty  of  any  negligent  a«t  or  omission. 
Defendant  insists  that  the  business  is  a 
lawful  one  and  that  there  can  be  no  lia- 
bility to  the  plaintiff  as  a  result  of  the 
operation  of  the  refinery,  in  the  absence  of 
negligence  of  the  defendant.  Plaint  iff  *h  ac- 
tion as  pleaded  must  be  regarded  as  one  for 
nuisance  rather  than  negligence.  An  owner 
of  property,  although  conducting  a  lawful 
business  thereon,  is  subject  to  reasonable 
limitations.  He  must  use  his  property  so 
as  not  to  nnreasonably  interfere  with  the 
Iiealth  or  comfort  of  his  neighbors,  or  with 
their  right  to  the  enjoyment  of  their  prop- 
erty. 

''If  he  makes  an  unreasonable  or  unlawful 
uw  of  it,  so  as  to  produce  material  injury 
or  great  axmoyanee  to  his  neighbor,  he  will 
be  guilty  of  a  mriaance  to  hia  neighbor,  and 
the  law  will  hold  him  responsible  for  the 
eoBsequent  damage."  Fogarty  v.  Junction 
City  Pressed  Brick  Co.  oO  Kan.  478,  487, 
18  L.R.A.  7^,  3JL  Pac.  1054. 

In  Stotler  y.  Kochelle,  83  Kan.  86,  29 
LR.A.(X.S.)  40»  109  Pao.  788,  the  court  in 
(iefining  a  '"nuisance"  said;  "It  is,  ol 
fourse,  not  necesf^ary  that  the  use  to  which 
property  is  put  shall  be  unlawful  in  itself 
in  order  to  constitute  it  a  nuisance  in  the 
eye  of  the  law."    83  Kan.  page  88. 

Xor  will  the  fact  that  the  business  is  car- 
ried on  carefully  and  in  accordance  with 
the  ordinary  methods  employed  in  such  a 
business  relieve  one  from  liability  to  a 
neighbor,  if  the  use  is  unreasonable  and 
Hucli  as  constitutes  a  nuisance.  In  Hauek 
V.  Tidewater  Pipe  Line  Co.  153  Pa.  3fi«,  20 
LRA.  642,  34  Am.  J=;t.  Rep.  710,  26  Atl. 
W4,  it  was  said:  "If  the  mere  fact  that  the 
business  is  a  lawful  business,  and  has  been 
inducted  with  care,  would  be  a  defense 
vhere  a  neighbor's  land  had  been  injured 
in  consequence  of  the  business  carried  on 
there,  the  escape  of  gas,  for  instance,  or 
the  escape  of  oil,  the  result  would  be  that 
ft  man  might  lose  his  farm ;  might  be  com* 
pelled  to  leave  it,  and  have  no  compensa- 
tion, simply  because  the  business  which 
brought  about  this  loss  was  a  lawful  busi* 
ness  and  was  carried  on  carefully.  That  is 
not  the  law.  No  num'a  property  can  be 
taken,  directly  or  indireetly,  without  com- 
pensation, under  the  law  of  this  state, 
llenoe  there  are  cases,  and  a  great  many  of  j 
them,  where  a  defendant  is  held  liable  in  | 
damages,  although  his  business  is  lawful . 
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and  he  has  exercised  care  in  earrying  it 
on."     153  Pa.  page  375. 

Whether  or  not  a  use  which  in  itself  is 
lawful  is  a  nuisance  depends  upon  a  num- 
l)er  of  cireuBiatattc«6,~r-localit^  wad  sur- 
roundingSy  the  number  of  people  living 
thene,  the  prior  use,  whether  it  is  ecntinual 
or  occasional,  and  the  extent  of  the  nui- 
sance and  injury  caused  to  the  neighbor 
from  the  use.  If  the  injury  is  slight  and 
trivial,  and  occurs  in  the  development  of 
the  natural  resources  of  the  land,  it  is  not 
deemed  to  be  unreasonable.  Phillips  v. 
Lawrence  Vitrified  Brick  &  Tile  Co.  72  Kan. 
643,  2  L.R.A.(N.S.)  92,  82  Pac.  787.  The 
oil  that  was  treated  by  the  defendant  at 
the  refinery  was  obtained  elsewhere,  and 
its  operations  had  no  connection  with  the 
products  of  the  land  of  the  development  ol 
its  natural  resources.  Taking  the  aver- 
ments of  the  plaintiff,  it  is  clear  that  the 
quantity  of  oil,  reftise,  fumes,  and  gases  that 
were  thrown  upon  plaintifTs  land  consti- 
tuted an  unreasonable  use  and  a  nuisance. 
However  useful  and  lawful  the  business  in 
itself  is,  the  defendant  cannot  be  permitted 
to  carry  it  on  in  such  a  way  as  to  cause 
material  injury  to  the  plaintiff.  When  the 
injurious  substances  were  thrown  upon 
plaintifTs  land  in  the  excessive  quantities 
and  in  the  manner  set  forth  in  plaintiffs 
petition,  the  defendant's  use  of  its  property 
became  both  unreasonable  and  unlawful.  In 
the  leading  case  of  Fletcher  r.  Rylands,  L.  R. 
1  Exch.  266,  it  was  said :  "The  peraon  whose 
grass  or-  com  is  eaten  down  by  the  escaping 
cattle  of  his  neighbor,  or  whose  mine  is 
flooded  by  the  water  from  his  neighbor's 
reservoir,  or  whose  cellar  is  invaded  by  the 
filth  of  hia  neighbor's  privy,  or  whose 
habitation  is  made  unhealthy  by  the  fmnea 
and  noisome  vapors  of  his  neighbor's  alkali 
works,  is  damnified  without  any  fault  of 
his  own:  and  it  seems  but  reasonable  and 
just  that  the  neighbor,  who  has  brought 
something  on  his  own  property  which  waa 
not  naturally  there,  harmless  to  others  so 
long  as  it  is  confined  to  his  own  property, 
but  which  he  knows  to  be  mischievous  if  it 
gets  on  his  neighbor's,  should  be  obliged  to 
make  good  the  damage  which  ensues  if  he 
does  not  succeed  in  confining  it  to  his  own 
property.  But  for  his  act  in  bringing  it 
there  no  mischief  could  have  accrued,  and  it 
seemn  but  just  that  he  should  at  his  peril 
keep  it  there  so  that  no  mischief  may  accrue, 
or  answer  for  the  natural  and  anticipated 
consequences.  And  upon  authority,  this 
we  think  is  established  to  be  the  law, 
whether  the  things  so  brought  be  beasts,  or 
water,  or  filth,  or  stenches."    Page  280. 

See  alHO  Gilmore  v.  Royal  Salt  Co.  84 
Kwi.    72»,    .34    L.R.A.(N.S.)    48,    115    Pae, 
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541;  Kansas  City  v.  Hog  Cholera  Serum 
Co.  87  Kaji.  786,  126  Pac  70;  McCarty  v. 
Natural  Carbonic  Gas  Co.  189  N.  Y.  40, 
13  L.R.A.(N.S.)  465,  81  N.  £.  540,  12  Ann. 
Cas.  840;  Hauck  v.  Tidewater  Pipe  Line 
Co.  163  Pa.  366,  20  L.R.A.  642,  34  Am.  St. 
Rep.  710,  26  Atl.  644;  notQ  in  16  L.R.A. 
<N.S.)  535. 

Error  assigned  in  the  overruling  of  the 
demurrer    to    plaintiflTs    evidence    is    not 


available,  as  the  evidence  is  not  preserved 
in  the  record.  The  objections  to  the  instruc- 
tions have  been  answered  in  part  in  what 
has  been  said  on  the  contention  that  a  cause 
of  action  was  not  stated  in  the  amended 
petition,  and  we  find  nothing  substantial 
in  the  other  objections  to  the  rulings  on 
the  instructions. 

The  judgment  of  the  District  Court  is  af- 
firmed. 


Annotatioii — Oil  refinery  as  a  nuisance. 


As  pertinent  to  the  question  under 
discussion,  reference  is  made  to  the  fol- 
lowing notes: 

Storage  of  explosives  as  a  nuisance. 
Henderson  v.  Sullivan,  16  L.R.A.(N.S.) 
691;  State  ex  rel.  Hopkins  v.  Excelsior 
Powder  Mfg.  Co.  L.R.A.1916A,  616. 

Storage  of  oil,  gasolene,  or  gas  as 
nuisance  because  of  explosive  or  com- 
bustible qualities.  Whittemore  v.  Bax- 
ter Laundry  Co.  52  L.R.A.(N.S.)    930. 

Liability  of  one  for  injury  caused  by 
escape  of  dangerous  substance  stored  on 
his  premises,  including  escape  of  oil. 
Brennan  Constr.  Co.  v.  Cumberland,  15 
L.R.A.(N.S.)  535. 

.  The  validity  of  regulations  for  fire  pro- 
tection other  than  building  regulations. 
State  V.  Wittles,  41  L.R.A.(N.S.)  456. 

But  few  eases  in  addition  to  Hm^ms 
V.  Eastern  Kansas  Oil  Co.  ante,  227, 
have  been  found  on  the  question  indi- 
cated in  the  title. 

In  Com.  V.  Kidder  (1871)  107  MWB. 
188,  it  was  conceded  that  evidence  of 
the  carrying  on  of  the  business  of  re- 
fining petroleum  and  other  oils  so  as  to 
emit  noisome,  offensive,  and  unwhole- 
some substances,  smokes,  smells,  and 
stenches  which  impregnated  and  ren- 
dered the  earth  and  air  corrupt,  offen- 
sive, uncomfortable,  and  unwholesome, 
to  the  great  damage  and  common  nui- 
sance of  citizens  having  occasion  to  use 
the  highways  in  the  vicinity,  showed  a 
nuisance  at  common  law.  The  question 
presented  was  whether  defendants  were 
protected  in  their  business  by  two  stat- 
utes licensing  and  regulating  the  keep- 
ing, storing,  and  refining  of  petroleum 
and  its  products.  In  holding  that  the 
ciefendants  were  not  protected  by  the 
statute^)  against  the  indictment,  the  court 
said:  "These  enactments  are  manifestly 
intended  to  protect  the  public  against 
the  dangers  arising  from  the  explosive 
and  inflammable  nature  of  petroleum; 
and  having  regulated  the  whole  subject 
in    that    aspect,    they    might    well    be 

deemed  to  protect  any  establishment, 
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guarded  as  they  direct,  from  indictment 
as  a  nuisance  on  account  of  such  dan- 
gers only.  But  they  contain  no  provi- 
sions for  preventing  the  spread  of  un- 
wholesome and  offensive  odors  in  the 
course  of  the  manufacture;  and  if  the 
defendants'  position  were  sustained  the 
result  would  be  that  no  limit  would  be 
put  to  such  manufacture  in  the  moat 
crowded  and  populous  portions  of  any 
town  or  city.  The  reasonable,  if  not  the 
necessary,  inference  is  that  it  was  not  the 
intention  of  the  legislature  to  establish 
a  new  rule  in  this  regard,  but  to  leave 
the  question  whether  the  manufacture 
is  carried  on  at  such  places  and  in  sueh 
a  manner  as  to  be  unwholesome  and  of- 
fensive to  the  public,  and  on  that  ac- 
count indictable  as  a  nuisance,  to  be 
determined  by  the  rules  of  the  oommoa 
law." 

So,  in  Green  v.  Sun  Co,  (1907)  32  Pa. 
Super.  Ct.  521,  trespass  to  recover  dam- 
age for  injuries  to  real  estate  resulting 
from  fumes  from  an  oil  refinery,  nuis- 
ance was  charged  and  proved.  The 
court  observed  that  "the  injury  com- 
plained of  was  peculiar  and  special  to 
the  plaintiff.  It  consisted  in  the  des- 
tructive effects  and  depreciation  in  val- 
ue consequent  upon  the  fumes  thrown 
off  by  the  defendant's  works.  It  was 
something  more  than  the  general  incon- 
venience to  which  the  whole  community 
was  subjected  by  reason  of  the  character 
of  the  business  carried  on  in  the  vicini- 
ty. So  far  as  appears  from  the  evidence, 
the  defendant's  refinery  was  the  only 
one  there  which  was  engaged  in  refiining 
Texas  oil,  and  we  may  conclude  from 
the  evidence  that  it  was  the  peculiar 
quality  of  this  oil  which  caused  the 
trouble.  .  .  .  It  is  not  an  answer  to 
the  plaintiff's  charge  to  say  that  the  de- 
fendant has  erected  extensive  works  at 
large  cost  and  is  engaged  in  the  prosecu- 
tion of  a  business  useful  to  the  public, 
and  that  the  plaintiff's  rights  are  sub- 
ordinate to  the  larger  interests  of  the 
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dflfeiMhiiit  and  the  pnblie.  The  defend- 
int  ehoae  to  locate  its  works  in  proxim- 
ity to  the  plaintiff's  property  and  to 
engage  in  a  business  which  the  jury  has 
declared  to  be  harmful  to  him.  Neither 
the  magnitude  nor  the  importance  of 
its  business  permits  an  invasion  of  the 
rights  of  another.  .  .  .  If  in  the  ad- 
vancement of  its  own  interests  the  de- 
fendant has  trespassed  upon  the  right 
of  the  plaintiff,  it  cannot  justify  such 
conduct  by  showing  that  it  gives  employ- 
ment to  a  large  number  of  men  and  is 
an  important  factor  in  the  commerce  of 
the  state." 

Under  an  indictment  charging  that  the 
defendant's  refinery  constituted  a  public 
and  common  nuisance,  because  of  the 
emission  therefrom  of  certain  noxious 
and  offensive  smell  and  vapors,  and 
because  the  oils  and  gases  stored  and 
Qsed  therein  were  inflammable,  explo- 
sive, and  dangerous,  a  verdict  of  guilty 
having  been  rendered,  the  court  in  Com. 
V.  Millet  (1891)  139  Pa.  77,  23  Am.  St. 
Rep.  170,  27  W.  N.  C.  257,  21  Atl.  138, 
8  Am.  Crim.  Rep.  619,  reversed  judg- 
ment, on  the  ground,  among  others,  that 
the  jury  was  left  without  an  adequate 
presentation  of  the  defense  by  an  in- 
struction that  the  character  of  the  lo- 
cation when  the  refinery  was  estab- 
lished, the  nature  and  importance  of  the 
biisineas,  the  length  of  time  it  had  been 


in  operation,  the  capital  invested,  and 
the  influence  of  the  business  upon  the 
growth  and  prosperity  of  the  communi- 
ty, were  no  defense  to  an  indictment 
for  a  nuisance.  ''The  hght  to  pure  air," 
observed  the  court,  ''is  in  one  sense  an 
absolute  one,  for  all  persons  have  the 
right  to  life  and  health,  and  such  a  eon- 
tamination  o£  the  air  as  is  injurious  to 
health  cannot  be  justified;  but  in  anoth- 
er sense  it  is  relative,  and  depends  upon 
one's  surroundings.  People  who  live  in 
great  cities  that  are  sustained  by  manu- 
facturing enterprises  must  necessarily 
be  subject  to  many  annoyances  and  posi- 
tive discomforts  by  reason  of  noise,  dust, 
smoke,  and  odors,  more  or  less  disagree- 
able, produced  by  and  resulting  from  the 
business  that  supports  the  city.  They 
can  only  be  relieved  from  them  by  going 
into  the  open  country.  The  defendants 
had  a  right  to  have  the  character  of 
their  business  determined  in  the  light  of 
all  the  surrounding  circumstances,  in- 
cluding the  character  of  Allegheny  as  a 
manufacturing  city  and  the  manner  of 
the  use  of  the  river  front  for  manufac- 
turing purposes.  If,  looked  at  in  this 
way,  it  is  a  common  nuisance,  it  should 
be  removed;  if  not,  it  may  be  conducted 
without  subjecting  the  proprietors  to  the 
pecuniary  loss  which  its  removal  would 
involve."  J.  D.  C. 
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REBECCA  HARVEY 

V. 

CITY  OF  BONNER  SPRINGS,  KANSAS, 

Appt. 

(102  Kan.  9,  169  Pac.  563.) 

Pleading  —  petition  for  damages. 

1-  In  an  action  against  a  city  under 
S  3822  of  the  Gen.  Stat,  of  1915,  to  recover 
damageg  in  couaequence  of  the  action  of  a 
mob,  the  petition  is  held  sufficient  to  state 
a  cause  of  action,  and  the  plaintiff's  evi- 
dence is  held  sufficient  as  against  a  de- 
murrer. 
Por  other  cases,  see  Pleading,  II,  I;  Trial, 

II.  d,  ^,  tft  Dig,  1-^2  N,  8. 

Appeal  —  refusal  to  direct  verdict. 

2.  rpon  the  facts  stated  in  the  opinion, 
it  is  held  that  the  court  committed  no  error 

Headnotes^  by  Pobtkr,  J. 


Note. —  As  to  what  is  a  mob  or  riot  for 
tike  act  of  which  a  municipality  is  liable,  see 
annotation  following  this  case,  post,  239. 
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in  refusing  to  direct  a  verdict  for  the  de- 
fendant. 

For  other  cases,  see  Trial,  II.  d,  3,  in  Dig. 
1-^2  N.  B. 

Same  —  Instructions. 

3.  In  an  action  against  a  city  to  recover 
damages  for  the  acts  of  an  alleged  mob  in 
causing  the  death  of  plaintiff's  husband,  the 
answer  alleged  that  he  had  committed  a 
felony  by  shooting  at  the  city  marshal  with 
a  revolver;  that  the  city  marshal,  who  was 
also  a  deputy  sheriff,  summoned  a  posse  to 
aid  in  arresting  him;  that  he  resisted  ar- 
rest, and  was  killed  while  in  the  act  of 
drawing  his  revolver;  and  that  the  killing 
was  justified.  Held  that  the  instructions 
given  correctly  stated  the  law  upon  the  is- 
sue raised  by  the  answer. 

For  other  cases,  see  Mumcipal  Corporatums, 
IL  g,  J,  in  Dig.  1^2  N.  8. 

Trial  "^  question  for  jory  —  act  of  mob. 

4.  In  such  a  case  it  is  held  that  it  was  a 
question  of  fact  for  the  jury  to  determine 
whether  the  plaintiff's  husband  had  com- 
mitted a  felony,  and  also  whether  the  crowd 
of  men  around  plaintifi^s  house  were  acting 
in  good  faith  in  attempting  to  arrest  her 
husband,  and  shot  him  m  the  honest  belief 
that  it  was  necessary  to  do  so,  or  whether. 
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as  plaintiff  claimed,  they  formed  during 
the  time  they  were  assembled  a  purpose 
and  intent  to  take  his  life,  and  that  in  car- 
rying out  that  unlawful  purpose  he  was 
killed. 

For  other  cases,  see  Trial,  II,  c,  in  Dig. 
1-52  .V.  a. 

Mob  —  sherllTs  posse  ^—  liability   for 
acts. 

.  6.  On  the  facts  stated  in  the  opitiion,  it 
\&  held  that  the  court  cannot  deelare  aa  a 
matter  of  law  that  the  persons  summoned 
by  the  officer  in  the  present  case  did  not. 
constitute  a  "mob"  within  the  meaning  of 
the  statute,  since  the  motive  which  actuated 
them,  not  only  when  they  assembled,  but 
also  at  the  tim^  the  death  of  plaintiff's  hus- 
band wa«  brought  about,  became  questiona 
of.  fact;  and  if  on  these  vital  isauea  reason- 
able minds  might  draw  different  conclusions 
from  the  evidence,  the  verdict  in  plaintiff's 
favor  cannot  be  disturbed. 
For  other  cases,  see  Trial,  IL  o,  in  Dig. 
1-^2  N.  8. 

(Johnston,  Ch.  J.,  and  Marshall  and  Daw- 
Mm,  J  J.,  dissent.) 

(December  8,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Wyandotte 
(younty  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  the  alleged 
wrongful  death  of  her  husband.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  F.  Getty,  for  appellant: 

The  allegations  of  the  amended  petition 
and  the  plaintiff's  evidence  fail  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion under  the  statute. 

Cherryvale  v.  Hawman,  80  Kan.  170,  23 
L.R^.(N.S.)  645,  133  Am.  St.  Rep.  195, 
101  Pac.  994,  18  Ann.  Cas.  149,  21  Am!  Neg. 
Rep.  99;  Atchison  v.  Twine,  9  Kan.  360; 
Adams  v.  Salina,  58  Kan.  246,  48  Pac.  918; 
Blakeman  v.  Wichita,  93  Kan.  444,  L.R.A. 
3915C,  578,  144  Pac.  816,  Ann.  Cas.  1916D, 
188;  Lawaon,  Presumptive  Ev.  93,  101. 

If  Easling  was  a  trespasser  in  attempting 
to  arrest  Harvey,  that  would  not  render  the 
assembling  of  the  citizens  unlawful,  nor 
their  intent  to  apprehend  Harvey  an  un- 
lawful intent  or  purpose. 

McMahan  v.  Green,  34  Vt.  69,  80  Am.  Dec. 
066;  Firestone  v.  Rice,  71  Mich.  377.  15 
Am.  St.  Rep.  266,  38  N.  W.  886;  Reed  v. 
Rice,  2  J.  J.  Marsh.  44,  19  Am.  Dec.  122; 
North  Carolina  v.  (^snell,  74  Fed.  734. 

The  defendant  city  is  not  liable  for  the 
acts  of  an  officer  representing  the  state  in 
the  performance  of  a  duty  imposed  on  him 
by  the  state,  or  in  the  exercise  of  an  author- 
ity conferred  upon  him  by  the  state. 

20  Am.  &  Eng.  Enc.  Law,  1202,  1203; 
Peters  v.  Lindsborg,  40  Kan.  654,  20  Pac. 
490;  Pfefferle  v.  Lyon  County,  39  Kan.  482, 
L.R.A.1918C. 


18  Pac  506;  New  Kiowa  V.  Craven,  4«  Kau. 
114,  26  Pac.  426;  Caldwell  T.  Prunelle,  57 
Kan.  511,  46  Pac.  949;  Edaon  v.  Olathe,  81 
Kan.  328,  36  LJt.A.(N,&)  861,  105  Pac.  521, 
82  Kan.  4,  36  L.R.A.(N^.)  865,  107  Pac. 
539;  State  ex  rel.  Atwood  v.  Hunter,  38 
Kan.  578,  17  Pac.  177. 

The  evidence  fails  to  show  an  unlawful 
assault  was  mac^  on  Harvey  by  a  mob; 
but  does  show  that  the  acta  of  the  deputy 
sheriff  and  those  called,  to  his  assistance 
were  justified. 

Starr  v.  United  States,  153  V.  S.  614, 
38  L.  ed.  841,  14  Sup.  Ct.  Bep.  1^29;  North 
Carolina  v.  Gosnell,  74  Fed.  734;  Robert- 
son V.  Arizona,  110  C.  C.  A.  489»  188  Fed. 
783;  Cockrill  v.  Com.  95  Ky.  22,  23  S.  W. 
659;  Lindle  v.  Com.  Ill  Ky.  866,  64  S.  W. 
986;  Doherty  v.  SUte,  84  Wia.  152,  53  N. 
W.  1120;  Com.  v.  West,  —  Ky.  — ,  113  S. 
W.  76;  People  v.  Brooks,  131  Cai.  311,  63 
Pac  464;  Hammond  v.  State,  147  Ala.  79, 
41  So.  761;  Holland  v.  State,  162  Ala.  5, 
50  So.  215;  State  v.  Montgomery,  230  Mo. 
660,  132  S.  W.  232;  State  v.  McNally,  87 
Mo.  644;  State  v.  Dierberger,  96  Mo.  666, 
9  Am.  St.  Rep.  380,  10  S.  W.  168;  State  v. 
Rose,  142  Mo.  418,  44  S.  W.  329;  Smith  v. 
State,  59  Axk.  132,  43  Am.  St.  Rep.  20,  26 
S.  W.  712. 

When  the  special  findings  of  fact  made  by 
the  jury  are  inconsistent  with  the  general 
verdict  the  former  muat  prevail,  and  judg- 
ment should  be  rendered  accordingly. 

Hazard  Powder  Co.  v.  Viergutz,  6  Kan. 
471;  Nichols  v.  Weaver,  7  Kan.  373;  Tobie 
V.  Brown  County,  20  Kan.  14;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Morgan,  43  Kan.  1,  22 
Pac.  995,  11  Am.  Neg.  Cas.  538;  Leaven- 
worth, N.  &  S.  R.  Co.  V.  Wilkins,  45  Kan. 
674,  26  Pac.  16;  Stanley  v.  Atchison,  T. 
&  S.  F.  R.  Co.  78  Kan.  87,  96  Pac.  34; 
Beech  v.  Missouri,  K.  &  T.  R.  Co.  85  Kan. 
90,  116  Pac.  213. 

Messrs.  J.  E.  MoFaddeii  and  H.  E. 
Dean  for  appellee. 

Porter,  J.,  delivered  the  opinion  of  the 
court : 

Rebecca  Harvey  l)rought  this  action 
against  the  city  of  Bonner  Springs,  a  city 
of  the  third  class,  to  recover  damages  for 
the  death  of  her  hu8))and.  The  jury  re- 
turned a  verdict  in  her  favor  for  $8,500, 
and  judgment  was  rendered  thereon,  from 
which  the  city  appeals. 

The  action  is  sought  to  be  maintained 
under  the  provisions  of  §  3822  of  the  Gen, 
Stat,  of  1915,  which  provides:  *'A11  in- 
corporated cities  and  towns  shall  be  liable 
for  all  damages  that  may  accrue  in  conse- 
quence of  the  action  of  mobs  within  their 
corporate    limits,    whether    such    damages 
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shall  be  k>88  of  property  or  injury  to  life 
or  limb." 

The  petition  alleged:  "That  on  said 
]8th  day  of  December,  1913,  a  large  num- 
ber of  persons,  reftideiits  and  citizens  of  the 
town  of  Bonner  Springs,  Kansas,  congre- 
gated end  assembled  at  and  around  the  home 
of  this  plaintiff  and  her  husband,  Rolla  Har- 
vey, within  the  corporate  limite  of  said  Bon- 
ner Springs,  and  while  bo  assembled,  and 
while  the  said  Rolla  Harrey  was  coming  out 
of  his  home  at  their  direction  and  request, 
8aid  assemblage  of  persons  imlawfnlly  as- 
saulted the  said  Rolla  Harvey  with  shot- 

Ml 

^uns  and  revolvers  and  inflicted  upon  him 
mortal  wounds  which  caused  his  death. '* 

The  answer  alleged  that  Rolla  Harvey  had 
committed  a  felony  on  the  night  before  his 
death  by  shooting  at  the  city  marshal  with 
a  revolrer;  that  Easling,  the  city  marshal, 
who  was  al.so  a  deputy  sheriff,  summoned  a 
posse  to  his  aid  in  attempting  to  arrest 
Kar\'ey  the  next  morning:  that  Harvey  re- 
sigted  the  officer  and  the  posse,  shot  at 
them,  and,  on  being  asked  to  surrender,  re- 
fused; that,  while  he  was  in  the  act  of 
drawing  his  revolver,  one  of  the  posse  shot 
him  in  self-defense;  and  that  the  killing 
was  justified. 

Rolla  Harvey,  the  plaintiff's  husband,  at 
the  time  of  his  death  was  thirty^nine  years 
old.  He  was  a  structural  steel  mechanic 
in  the  employ  of  a  bridge  company,  for 
whi<'h  he  had  been  working  for  six  or  eight 
vfiirs  and  held  a  position  as  foreman,  earn- 
ing from  $4.50  to  $0  a  day.  The  family 
consisted  of  himself,  his  wifo,  and  two  chil- 
dren, the  eldest  a  boy  of  less  than  five 
years,  and  a  girl  less  than  a  year  old.  For 
eighteen  months  Harvey  had  been  a  tenant 
of  the  city,  li\-ing  in  one  of  two  upstairs 
apartments  in  the  city  hall. 

Tlie  city  hall  at  Bonner  Springs  is  a  two- 
story  brick  building  at  the  corner  of  Sec- 
ond and  Cedar  streets.  It  is  63  feet  long 
north  and  south,  and  42  feet  wide  east  and 
west.  It  fronts  south  on  Second,  and  its 
west  side  abuts  on  Cedar  street,  which  runs 
north  and  uphill.  The  yard  in  the  rear  of 
the  building  is  above  the  street)  and  about 
on  a  level  with  the  second  storv.  Extend- 
ing  across  the  rear  of  the  second  story  is  a 
fiorch  5  feet  wide,  and  from  the  west  end 
of  it  steps  extend  down  to  Cedar  street, 
(hi  the  elevated  ground  in  the  rear  of  the 
building,  and  facing  west,  is  what  is  termed 
in  the  evidence  the  ^*Crow  house,"  the  porch 
of  i^hich  is  about  7  feet  wide  and  23  feet 
long,  and  runs  at  right  angles  to  the  porch 
on  the  rear  of  the  upstairs  of  the  city  build- 
ing. The  south  end  of  the  C^row  porch  is 
only  ^  feet  from  the  city  hall  porch,  and 
practically  on  a  line  with  the  door  leading 
from  the  hallway  out  upon  the  city  hall 
J.R.A.IOISC. 


porch.  This  hallway  divides  the  two  apartr 
ments  upstairs  in  the  city  building,  on  the 
west  side  of  which  lived  Rolla  Harvey  and 
his  family;  the  east  side  being  occupied  by 
Easling,  the  city  marshal,  and  his  wife. 
The  premises  occupied  by  Rolla  Harvey  and 
his  family  consisted  ol  three  rooms,  llie 
first  room  from  the  north  was  the  kitchen. 

* 

Ihe  next  to  the  south  was  the  living  room, 
and  the  third  was  the  bedroom.  Each  at 
these  rooms  was  connected  by  a  door  lead- 
ing out  into  the  center  hall.  Each  room 
had  a  window  opening  west  on  Cedar  street, 
and  the  kitchen  had  two  windows  opening 
north  on  the  porch. 

By  the  special  findings  the  jury  found 
that  Harvey  had  committed  no  felony  aa 
claimed  Vy  the  city. 

The  evidence  introduced  by  the  plaintiff 
in  reference  to  what  occurred  the  night  be- 
fore was  that  about  half  past  11  o'clock 
Harvey  and  a  man  by  the  name  of  Rhodee 
came  down  from  the  Harvey  home  to  the 
street.  Easling,  the  city  marshal,  who  lived 
across  the  hall  from  Harvey  in  the  same 
building,  followed  them  downstairs  and 
spoke  to  them  on  the  street  and  said,  "Ain't 
you  out  kind  of  late  to-night?*'  One  of  the 
men  replied,  **l  don't  know  as  it's  any  of 
your  damn  business."  To  which  Easling  re- 
plied, "I  will  make  it  some  of  my  business." 
The  testimony  of  the  witness  Adair  as  to 
what  transpired  then  was  aa  follows:  ''And 
just  then  somebody  busted  him,  hit  him, 
knocked  him  out  in  the  street,  knocked  him 
16  or  20  feet,  and  he  raised  up  and  shot 
the  first  time  through  the  air,  sitting  down, 
and  shot  up  that  way.  The  next  time  he 
shot  up  that  way,  north,  Easling  did.  I 
don't  'know  which  one  busted  Eaeling;  the 
way  he  rolled,  they  must  have  both  hit  him. 
Harvey  went  in  the  house;  Rhodes  ran  np 
the  hill ;  Easling  ran  toward  the  depot  after 
he  fired  those  two  shots.  There  were  no 
other  shots  fired  then  at  that  time  than  the 
ones  I  mentioned." 

The  evidence  of  the  plaintiff  went  to  show 
that  when  the  Harvey  family  awoke  from 
their  sleep  the  next  morning  they  found 
their  home  surrounded  by  men  with  pistols 
and  shotguns.  Some  time  after  Harvey  got 
up  he  dressed,  went  to  the  kitchen,  and 
washed.  He  then  stepped  out  on  the  porch 
to  empty  the  washbasin.  There  is  a  con- 
flict in  the  evidence  as  to  what  then  oc- 
curred. The  plaintiff's  evidence  tended  to 
ehow  that  Harvey  was  at  once  met  with  a 
vollev  of  shots  from  revolvers  and  shot- 
guns  fired  by  men,  some  of  whom  were 
standing  under  the  roof  of  the  porch  of 
the  Crow  house,  others  around  the  corners 
of  buildings,  and  behind  a  tree.  As  a  result 
of  this  fusillade,  one  of  the  posse,  Webber, 
was  shot  in  the  fleshy  part  of  tlie  leg.  un- 
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doubtedly  by  a  shot  from  Harvey's  revolver; 
Harvey  was  shot  in  the  left  breast  by  a 
shotgun  fired  by  one  of  the  posse.  Harvey 
went  back  into  his  house,  told  his  wife  he 
had  been  wounded,  and  called  to  his  little 
boy  to  go  for  a  doctor.  Mrs.  Harvey  was 
afraid  to  let  the  child  go,  and  said  that 
she  would  sununon  aid.  She  went  to  the 
window  on  the  west  side  of  the  bedroom, 
ior  the  purpose  of  calling  to  outsiders,  and 
as  she  raised  the  blind  she  was  confronted 
with  a  shotgun  in  the  hands  of  another  of 
the  posse,  O'Donnell,  who  had  been  sta- 
tioned across  the  street.  She  screamed  and 
got  back  from  the  window,  and  started  to 
cross  the  hall  for  the  purpose  of  using  the 
telephone  in  the  Easling  apartments.  When 
she  reached  the  hall,  she  was  ordered  back 
by  Milstead,  who  pointed  a  shotgun  towards 
her,  and  she  retreated  into  one  of  the  rooms. 
Milstead  was  standing  at  this  time  only  a 
few  yards  from  her  on  the  porch  of  the 
Crow  house,  directly  in  line  with  the  hall- 
way. 

An  interval  of  about  fifteen  minutes  .oc- 
curred between  the  first  and  the  second 
shooting.  During  this  lull  in  the  hos- 
tilities, and  while  the  Harvey  family  were 
in  their  rooms,  Easling,  the  city  marshal, 
who  had  summoned  the  posse,  said,  "Well, 
I  will  just  shoot  in  the  window  once  and  see 
if  I  can  raise  him."  He  then  fired  with  a 
shotgun  through  the  screen  in  the  west 
window.  When  this  shot  was  fired  Mrs. 
Harvey  came  out  into  the  hall  again,  and 
Milstead  asked,  "Will  he  come  out?  Will 
he  surrender?"  She  said,  'Well,  I  will  see." 
She  went  in  and  told  her  husband  that  they 
wanted  to  know  il  he  would  surrender,  and 
Harvey  said,  "Yes,  tell  them  to  come  on  in." 
She  then  went  out  in  the  hall  and  told 
Milstead  what  her  husband  had  said,  and 
Milstead  replied,  "We  will  never  come  in 
there;  tell  him  to  come  out."  Mrs.  Harvey 
then  went  back  to  her  husband  and  told  him 
they  said  for  him  to  come  out,  they  would 
not  come  in,  and  l^e  got  up  and  went  out. 
She  went  with  him.  She  testified  that  when 
Harvey  went  out  she  went  out  the  kitchen 
door  with  liim.  She  had  the  children  with 
her,  the  baby  in  her  arms,  and  the  little  boy 
by  her  side.  Harvey  was  a  little  in  ad- 
vance of  her  on  the  porch.  She  stood  in  the 
doorway  of  the  hall,  when  someone  said, 
"Go  back  in  there;  put  them  children  back 
in  there."  "Ctet  the  children  out  the  way." 
"Get  in  there."  That  they  all  had  their 
guns  in  their  hands,  and  she  put  the  little 
boy  back  and  stepped  back  herself;  and  just 
as  she  stepped  back,  and  as  her  husband 
started  to  raise  his  arms,  they  fired,  and 
he  staggered  up  against  the  door  casing, 
turned,  walked  back  into  the  kitchen,  and 
fell  over  on  his  face,  dead.  "He  did  not 
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have  any  gun  in  his  hands  or  weap<m  in  his 
clothes  at  that  time." 

Timmons,  a  farmer  living  niear  Bonner 
Springs,  a  friend  of  Harvey  in  his  lifetime, 
was  a  witness  for  plaintiff.  He  was  on  the 
street  near  the  city  hall  just  before  the 
second  shooting  occurred.  He  obsiBrved  the 
parties  had  guns,  and  he  talked  with  (VDob- 
nell,  who  was  standing  across  the  street 
from  the  city  hall,  armed  with  a  shotgun. 
When  Timmons  learned  who  it  was  they 
were  trying  to  arrest,  or  wanted,  he  said  to 
O'DonneU,  "I  will  get  RoUa  for  you,"  but 
O'Donnell  replied,  "No,  Timm<»is,  we  are 
going  to  get  him."  The  witness  said,  "All 
right,  if  you  want  to  get  into  trouble,  go 
ahead,"  and  turned  around  and  went  away 
and  left  him. 

Mr.  Longfellow,  who  was  mayor  of  the 
city,  and  who  had  been  sheriff  of  the  county 
for  two  termfa,  was  a  witness  for  the  de- 
fense. His  testimony  is  that  the  night  be- 
fore, when  Marshal  Easling  consulted  with 
him  with  reference  to  the  trouble  with  Har- 
vey, he  advised  him  to  get  some  guards  to 
guard  the  house  until  after  daylight.  "And 
I  told  him  that  I  believed,  when  the  whisky 
died  out  on  him,  he  would  surrender  with- 
out any  trouble.  They  left  my  house  and 
went  away."  He  further  testified  that,  a 
little  after  7  o'clock  the  next  morning,  he 
was  present  at  the  first  exchange  of  shots 
between  the  besiegers  and  Harvey.  There 
were  five  persons  in  the  crowd  besides  him- 
self at  that  time.  He  described  the  position 
of  the  men  surrounding  the  house.  Easling, 
O'Donnell,  and  Lawrence  were  at  the  corner 
of  the  house,  and  Webber  about  opposite  the 
center  of  the  porch.  Milstead,  it  appears, 
was  behind  a  tree  in  the  yard.  During  the 
shooting,  the  witness  heard  Webber  say, 
"I  am  shot,"  and  Webber  then  took  his 
shotgun,  aimed  in  the  directkm  wh^e  Har- 
vey stood,  and  fired.  After  the  first  shoot- 
ing, the  mayor  left  and  went  back  to  his 
work. 

O'Donnell  was  a  witness  for  the  defense. 
About  1  o'clock  the  night  before  the  shoot- 
ing, he  heard  Easling  direct  Weber  to  stay 
at  the  back  of  the  building  and  guard  it 
Easling  directed  the  witness  to  go  and  get 
a  revolver.  Webber  made  some  reference  to 
having  a  shotgun,  and  Easling  told  him  to 
get  it.  Easling  gave  orders  that  they  were 
all  to  be  at  the  city  hall  at  daylight.  The 
witness  arrived  at  the  scene  with  Mayor 
Longfellow  and  Milstead.  W^hen  he  arrived 
there  were  present,  besides  himself,  Mil- 
stead, and  the  mayor,  Easling,  Webber,  and 
Norvall  Lawrence.  "Harvey  was  just  in 
the  act  of  coming  out  of  the  door,  pushing 
the  screen  open,  when  I  first  saw  him.  The 
porch  is  6  feet  wide,  according  to  the  plat. 
.    .     .     I  should  say  he  took  at  least  two 
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iteps  from  the  door,  a  little  left  of  what 
would  be  straight  forward.  I  observed 
him  with  a  wash  pan  in  his  hand.  .  .  . 
Mj  impression  was,  and  is  yet,  that  at  first 
hd  had  both  hands  on  the  pah  or  near  the 
pan.  Then  Marshal  Easling  commanded 
him  to  surrender.  He  told  him  to  consider 
himself  nnder  arrest,  that  he  was  under  ar- 
rest, and  to  throw  up  his  hands ;  and  began 
immediately  to  advance  over  the  end  of  the 
Crow  porch  toward  Mr.  Harvey.  .  .  . 
Wlien  he  said  that,  Harvey  began  to  back 
into  the  door;  he  went  back  quickly.  .  .  . 
Easling  fired.  I  saw  Harvey  in  the  act  of 
shooting.  I  heard  two  reports  and  saw 
the  flashes  from  both  Easling  and  Mr.  Har- 
rey.  My  impression  is  that  Mr.  Easling's 
gun  was  fired  first;  always  has  been  my  tes- 
timony all  the  way  through,  and  is  yet. 
.  .  .  After  those  two  shots,  the  other 
persons  out  there  were  firing.  I  saw  old 
man  Webber  fire.  He  had  a  shotgun.  I 
heard  Webber  say  he  was  hit.  Then  I  saw 
him  fire.  .  .  .  Quite  soon  after  he  ( Eas- 
ting) fired  twice  out  of  his  revolver,  he 
&8ked  me  for  this  revolver.  He  said,  'Give 
it  to  me.'  After  I  gave  him  the  revolver, 
he  shot  Mr.  Harvey  with  it,  or  shot  in  that 
direction.  I  couldn't  tell  how  many  times. 
.  .  .  There  was  a  good  deal  of  shooting 
there  in  the  instant,  or  minute,  or  a  short 
time.  Those  that  I  saw  were  all  pointed  at 
Rolla  Harvey  as  he  stood  there  in  the  hall- 
way; they  were  all  pointed  in  that  direction. 
That  is  the  reason  I  said  in  my  direct  ex- 
amination, 'I  expected  to  see  him  fall  dead 
in  his  tracks  at  any  time.'  You  could  not 
miderstand  why  he  wasnt  killed.  They 
were  all  shooting  at  him;  that  is,  in  tha^ 
direction." 

After  Harvey  went  into  the  house  the  wit- 
ness went  and  got  a  shotgun,  and,  at  the 
direction  of  Basling,  took  a  position  in  the 
street,  to  prevent  Harvey  from  escaping 
from  that  side  of  the  house. 

This  witness  also  testified:  ''I  heard 
Easling  say,  immediately  after  Milstead 
fired  that  last  shot,  'Give  him  the  other 
barrel.' " 

In  r^ard  to  what  occurred  at  the  second 
shooting,  Mr.  Milstead,  the  man  who  fired 
the  fatal  shot,  testified:  "After  Harvey 
went  back  into  the  house,  I  went  from  there 
to  my  rooms  and  got  a  shotgun.  I  went  to 
go  and  get  a  shotgun  because  Easling  told 
me  to  go  and  get  a  gun,  if  I  ain't  mistaken. 
■  .  .  When  I  pulled  up  my  gun  and 
shot  at  him,  he  stood  right  there  in  the 
hallway.  I  aimed  rig^t  at  him.  .  .  . 
When  I  shot  he  staggered  back  and  turned 
into  the  room  out  of  my  sight.  My  shot  was 
the  only  shot  that  was  fired  at  that  time. 
When  I  fired  that  shot,  Easling  was  stand- 
ing right  near  ^.  ...  I  don't  remem- 
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ber  whether  Easling  said,  'Give  him  the 
other  barrel,'  or  not.  I  wouldn't  say  posi- 
tive whether  he  told  me  to  shoot  again  or 
not.  I  don't  recall  it  if  I  said,  'No,  that 
got  him.'  I  don't  recall  it  if  I  said  it;  I 
would  not  Bay  that  I  did  not  say  it.  During 
the  lull,  I  heard  Mr.  Easling  say,  'Well,  1 
will  just  shoot  in  l^e  window  once  and  see 
if  I  can  raise  him.'  He  did  shoot;  I 
couldn't  say  whether  he  shot  into  the  win- 
dow or  not.  I  seen  the  shot  up  in  the  kitchen 
window  after  that.  Q.  Was  there  anybody 
there,  either  Mr.  Harvey  or  his  wife,  or 
those  two  little  babies,  in  sight  of  you  at 
the  time  that  shot  was  fired  by  Easling 
into  the  window?    A.    They  were  not." 

Referring  to  what  occurred  at  the  time 
Harvey  was  killed,  he  testified :  "I  couldn't 
say  how  long  it  was  after  Easling  fired  that 
shot  before  Mrs.  Harvey  appeared  in  the 
hall.  ...  I  told  her  to  take  those  chil- 
dren back  and  go  back  into  the  house,  or 
some  words  to  that  effect.  She  did  that  im- 
mediately. She  was  right  at  her  kitchen 
door  and  stepped  right  back  into  the  kitch- 
en. I  did  not  shoot  right  at  that  moment. 
Harvey  was  standing  right  there  where  I 
could  see  him.  The  next  thing  that  occurred 
was  that  I  asked  him  to  come  out  and  sur- 
render, once  or  twice.  I  don't  know  whether 
he  heard  me  or  not.  He  made  no  reply. 
I  think  I  said,  'Throw  up  your  hands.'  I 
didn't  see  him  if  he  started  to  throw  up 
his  hands.  I  never  seen  his  hand,  if  it  was 
up  there  so  as  to  protect  his  body  from  shot. 
I  think  his  hands  were  down  at  his  side. 
I  would  not  swear  positively  that  they  were 
hanging  clear  down.  I  am  not  positive 
sure  where  they  were;  I  don't  think  they 
were  on  his  breast,  either  of  them." 

On  his  direct  examination  the  witness 
Milstead  testified  that  when  he  asked  Har- 
vey to  come  out  and  surrender,  '*he  kind  of 
stepped  back  this  way,  dropped  his  hand 
like  he  was  going  into  his  pocket.  I  fired 
the  shotgun.  I  shot  at  him  at  that  time 
because  I  thought  my  life  was  in  danger. 
He  had  been  shooting  there,  and  I  didn't 
know  but  what  he  would  shoot  again." 

On  cross-examination  he  was  asked  wheth- 
er or  not  he  had  testified  at  the  coroner's 
inquest  that  his  instructions  were  to  take 
Harvey  dead  or  alive,  and  whether  he  had 
not  answered,  "The  marshal  told  me  that  if 
he  can't, — if  he  didn't  surrender,  to  ^hoot 
him."  His  answer  was:  "Easling  told  ine 
that,  I  believe,  yes;  yes,  I  will  say  yes,  'if 
he  didn't  surrender.'  I  couldn't  say  that 
he  also  told  me  to  shoot  him  regardless  of 
whether  he  resisted  or  not;  I  couldn't  say 
that  he  did.  I  wouldn't  say  that  he  didn't. 
It  has  been  so  long  ago."  He  had  known 
Harvey  probably  twenty  years.  "During 
that  twenty  years  I  had  not  personally.  «iky 
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knowledge  of  his  ever  having  shot  anybody, 
or  committed  any  felony,  or  stolen  any^ 
body's  property,  or  been  a  violent,  turbulent 


n 


man. 

Webber,  who  testified  for  the  defense,  said 
that  Easling  deputized  him  to  guard  the 
house  at  the  rear,  and  told  him  what  had 
happened.  From  1  o'clock  in  the  night  until 
daylight  he  stood  guard  alone,  except  for  a 
short  time  when  0'I>onnell  and  the  marshal 
were  there.  In  reference  to  his  instructions, 
he  said,  "I  kind  of  think  he  (Easling)  told 
me  to  shoot  if  he  (Harvey)  didn't  sur- 
render." 

Easling  was  dead  when  the  trial  took 
place,  more  than  two  years  after  these  oc- 
currences. The  city  offered  evidence  to  show- 
that  Harvey  bore  a  reputation  of  being  a 
turbulent,  violent,  and  dangerous  man ;  that 
in  1901  he  had  been  convicted  of  larceny 
in  Wyoming  and  served  a  term  of  two  years 
in  the  penitentiary  there. 

The  plaintiff  introduced  witnesses  in  re- 
buttal as  to  the  character  and  reputation 
of  Harvey  in  the  neighborhood  where  he  had 
resided^ 

There  was  a  justice  of  the  peace  in  Bon- 
ner Springs,  but  no  warrant  had  been  is- 
sued for  the  arrest  of  Harvey. 

The  jury  made  the  folloAving  special  find- 
ings: 

"1.  What*  persons  were  about  the  outside 
of  the  city  hall  in  Bonner  Springs  on  the 
night  of  December  17,  1913,  or  in  the  morn- 
ing of  December  18,  1913,  before  the  death 
of  Har\'ey?  Webber,  Easling,  Lawrence, 
Mil6tead,  O'Donnell. 

"2.  Did  such  persons  leave  their  homes 
and  assemble  at  the  city  hall  upon  the  call, 
order,  or  direction  of  anyone?     Yes. 

"3.  If  you  answer  the  last  question  in  the 
affirmative,  upon  whose  call  or  order  did 
they  assemble  there?     Easling. 

"4.  At  the  time  in  question,  was  William 
O.  Easling  an  appointed,  qualified,  and  act- 
ing deputy  sheriff  of  Wyandotte  county, 
Kansas  ?    Yes. 

"5.  For  what  purpose  were  said  persons 
called  or  ordered  to  assemble  at  said  city 
hall?    To  arrest  Rolla  Harvey. 

"6.  Did  said  Harvey  on  the  night  of  De- 
cimber  17,  1913,  while  in  the  company  of 
one  Rhodes,  on  Cedar  street,  in  the  citv  of 
Bonner  Springs,  asj^ault  William  G.  Easling 
by  shooting  at  him?    No. 

"7.  Was  said  Harvey  armed  with  a  revol- 
ver when  he  first  came  out  upon  the  porch 
of  the  city  hall  on  the  morning  of  Decem- 
ber 18,  1913?    We  think  he  was. 

**8.  Did  said  Harvey  on  the  morning  of 
December  18,  1913,  when  informed  that  he 
was  under  arrest,  or  was  called  upon  by  the 
marshal  to  surrender  and  tiirow  up  his 
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hands,  comply  with  such  request?    The  fir»t 
time  he  did  noty  but  the  last  time  he  did. 

''9.  Did  said  Harvey,  upon  being  informed 
that  he  was  under  arrest  or  throw  up  his 
hands  by  said  William  G.  Easling,  hold  in 
his  liand  or  produce  a  revolver  and  shoot 
with  the  same  at  said  W.  G.  Easling  or'  the 
persons  with  him  at  the  time?  Ihe  first 
time  we  think  he  did,  but  the  last  time  he 
did  not. 

"10.  Did  said  Harvey  shoot  at  or  inflict 
a  wound  upon  one  Webber  at  said  tinae? 
We  think  the  bullet  that  struck  Mr.  Web- 
ber possibly  was  fired  by  Harvey." 

The  contention  of  defendant  that  it  was 
error  to  overrule  a  demurrer  to  the  evidence 
is  argued  upon  two  grounds.  First,  that  the 
petition  fails  to  state  a  cause  of  action  un- 
der the  statute  which  imposes  upon  cities 
and  towns  a  liability  for  injuries  occa- 
sioned by  the  acts  of  a  mob.  There  waa  no 
demurrer  to  the  petition;  besides,  it  stated 
a  cause  of  action  under  the  statute  when  it 
alleged  that  a  large  number  of  persons  con- 
gregated and  assembled  at  and  around  the 
house  of  the  plaintiff  and  her  husband  with- 
in the  limits  of  the  city;  that,  while  her 
husband  was  coming  out  of  his  house  at 
their  direction  and  request,  the  assemblage 
of  persons  imlawfully  assaulted  him  with 
shotguns  and  revolvers  and  caused  his  death. 
The  second  ground  upon  which  it  is  urged 
the  demurrer  was  well  taken  is  that  there 
was  no  evidence  to  sustain  such  a  cause  of 
action  when  plaintiff  rested  her  case.  If 
the  petition  stated  a  cause  of  action  under 
the  statute,  the  evidence  was  sufficient  ass 
against  a.  demurrer,  because  it  tended  to 
prove  just  what  the  plaintiff  allied  in  her 
petition. 

The  main  contention  is  tl^at  the  court 
erred  in  not  directing  a  verdict  for  the  de- 
fendant. The  defendant  invokes  the  well- 
known  rule  that  where  an  officer  has  legal 
authority  to  make  an  arrest,  and  is  using 
proper  means,  he  may  repel  force  with 
force,  and  if  the  person  resisting  is  neces- 
sarily killed  in  the  struggle  the  homicide 
is  justified,  and  a  corollary  to  the  same 
rule,  to  tlie  effect  that  "duly  summoned  as- 
sistants of  an  officer  are  under  the  same 
protection  of  the  law  that  is  afforded  to  the 
officer  who  has  process  in  his  hands.'*  ^lany 
autliorities  are  cited  in  the  brief,  holding 
that  where  an  officer  making  an  arrest  for 
a  felony  is  forcibly  resisted  he  is  not  lim- 
ited to  such  force  as  is  necessary  to  protect 
himself  from  death  or  great  bodily  harm, 
but  may  stand  his  ground  and  use  such  force 
as  is  necessary,  or  apparently  necessary,  to 
overcome  the  resistance  offered,  even  to  the 
extent  of  taking  life. 

Other  authorities  relied  upon  state  the 
rule  as  to  the  power  and  the  rights  of  an 
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officer  in  arresting  a  perbon  who  is  eom- 
mitting  a  public  oifenBe  in  his  presence,  or 
vhere  a  felony  has  been  committed  and  the 
officer  has  in  his  possession  a  warrant  for 
the  arrest.  The  oi&oer  in  the  present  case 
had  no  warrant,  and  the  jury  has  found 
that  no  felony  was  committed.  There  was 
wme  conflict  in  the  evidence;  but  in  our 
opinion  there  was  abundant  efvidence, — per- 
haps a  preponderance — to  sustain  the  find- 
ing in  faror  of  the  plaintiff  that  all  that 
Harvey  was  guilty  of  the  night  before  his 
death  was  assaulting  the  city  marshal  and 
koocking  him  down,  and  that  the  only  re- 
volver shots  on  that  occasion  were  fired  by 
the  officer  himself. 

We  think  it  was  a  question  of  fact  for 
the  jury  to  determine  whether  the  crowd 
of  men  around  Harvey's  house  that  morn- 
ing were  acting  in  good  faith  in  attempting 
to  make  his  arrest,  and  killed  him  in  the 
honest  belief  that  it  was  necessary  to  kill 
or  disable  him;  or,  on  the  other  hand,  as 
the  plaintiiT .  claimed,  they  formed,  during 
the  time  of  the  assemblage,  the  purpose  and 
intent  to  take  his  life,  and  that  in  carrying 
out  that  purpose  he  was  killed.  The  court 
stated  the  law  fairly  on  these  propositions 
and  gave  admirable  instructions.  The  jury 
were  told  that  the  burden  of  proof  rested 
upon  the  plaintiff  to  establish  that  her 
husband  met  his  death  at  the  hands  of  a 
mob;  and  unless  the  jury  believed  from  the 
preponderance  of  the  evidence  that  her  hus- 
band was  so  killed,  no  recovery  could  be  had 
against  the  defendant;  and  that  if  the  jury 
believed  from  a  preponderance  of  all  the 
evidence  that  the  assemblage  about  his  home 
Taa  without  authority  of  law,  but  for  the 
purpose  and  with  the  intent  on  their  part 
of  doing  violence  to  or  injuring  plaintiff's 
husband,  or  that,  after  having  assembled 
for  the  purpose,  whetlier  lawful  or  other- 
"^ise,  they  thereafter  formed  the  unlawful 
purpose  of  injuring  the  said  Rolla  Harvey, 
snd,  while  so  assembled,  they  did,  or  any 
<if  them  did,  inflict  injury  upon  him  from 
^^hich  his  death  resulted,  they  should  And 
Jcr  the  plaintiff. 

The  court  charged  that  the  fact  that  a 
member  or  members  of  a  lawfully  assem- 
bled posse  in  attempting  to  effect  an  arrest 
might  act  too  hastily,  or  unnecessarily  kill 
i  person  sought  to  be  arrested  within  the 
limits  of  the  city,  would  not  render  the  city 
liable  for  the  death;  in  order  that  a  lia- 
bility may  arise,  the  posse,  after  having 
lawfully  assembled,  must  have  abandoned 
and  lost  its  character  as  such,  and  must 
have  become  a  mob.  They  were  charged 
that  if  they  found  from  the  evidence  that 
Kasling  was  a  deputy  sheriff,  or  city  mar- 1 
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slial,  and  that  Harvey  attempted  to  dioot 
him  without  other  provocation  than  being 
accosted  in  the  nighttime  with  an  inquiry 
as  to  his  presence  on  the  street  at  that  time 
of  night,  or  words  to  that  effect,  Harvey 
was  guilty  of  a  felony,  and  that  Eaaiing 
had  the  right  to  arrest  him  without  a  war- 
rant, and  to  call  on  any  citizen  or  citizens 
of  the  county  to  assist  him  in  making  such 
arrest;  and  that  it  was  the  duty  of  any 
citizen  or  citizens  to  obey  the  call  and  to 
act  under  the  orders  and  directions  of 
Easling;  and  that  while  so  acting  they  were 
clothed  with  the  same  duties,  responsibili- 
ties, and  protection  as  Eaaiing,  and  the  de- 
fendant would  not  be  liable  for  their  acts. 
The  court  also  charged  that  in  the  face  of 
a  resistanoe  an  officer  attempting  to  arrest 
one  who  has  oonmiitted  a  felony  is  not  re- 
quired to  fall  back,  but,  on  the  contrary,  is. 
justified  and  encouraged  to  press  forward 
and  vindicate  the  law  by  effecting  the  ar- 
rest or  apprehension  of  the  person.  In  an- 
other inflitruction  the  jury  were  told  that 
if  they  believed  from  the  evidence  that  the 
persons  present  at  the  time  Harvey  was 
killed  were  there  in  pursuance  of  the  call  of 
a  deputy  sheriff  for  assistance,  the  presence 
of  citizens  so  assembled  would  not  constitute 
a  "mob"  as  defined  by  the  statute,  and  that 
the  defendant  would  not  be  liable  for  the 
acts  of  such  citizens  in  attempting  to  arrest 
or  apprehend  Harvey,  "even  tiiough  you 
should  find  that  the  acts  of  said  citizens  or 
any  of  them  were  not  excusable  on  the 
ground  of  self-defense,  or  apfiarent  necessity, 
as  hereinbefore  explained,  and  yoUr  verdict 
should  be  for  the  defendant,  unless  you  find 
that,  after  having  lawfully  assembled,  an 
unlawful  intent  and  purpose  was  formed, 
and  a  mob  constituted  as  hereinbefore  de- 
fined." 

These  instructioiis  state  the  law  ccm tended 
for  by  the  defendant  with  respect  to  the 
rights  of  an  officer  making  an  arrest  without 
process  where  a  felony  has  been  committed^ 
and  the  protection  afforded  by  the  law  to 
those  whom  such  ofllcer  has  called  to  his 
assistance.  As  already  observed,  the  jury 
And  that  no  felony  had  been  committed  by 
Rolla  Harvey.  They  may  have  believed 
that  he  was  guilty  of  a  misdemeanor  or  the 
violation  of  a  city  ordinance.  Under  the 
instructions  of  the  court,  and  facts  which 
the  jury  believe  were  shown  by  a  pre* 
ponderance  of  the  evidence,  they  may  have 
found  that  the  assemblage  was  lawful  at 
first,  and  that  afterwards  those  assembled 
united  in  an  unlawful  purpose  to  injure  or 
take  the  life  of  Harvey  unless  he  sur- 
rendered.      If    these    facts    were    true,    no 
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member  of  the  assemblage  could  invoke  the 
rute.'that  he  was  protected  by  reason  of  the 
iiiwful  purpose  for  which  the  assemblage 
was  first  formed ;  nor  could  the  city  rely  for 
a  defense  upon  the  fact  that  the  assemblage 
in  its  original  purpose  was  lawful. 

The  statute  defines  a  *'mob"  as  "any  col- 
lection of  individuals  assembled  for  an  un- 
lawful purpose,  intending  to  injure  any  per- 
son  by  violence  and  without  authority  of 
law*^  (Gen.  Stat.  1915,  §  3727);  and  the 
statute  which  provides  for  the  punishment 
of  persons  participating  in  unlawful  as- 
semblages (Gen.  Stat.  1915,  §  3674)  defipes 
an  ^^unlawful  assemblage'*  as  "three  or  more 
persons"  who  "assemble  together  with  in- 
tent to  do  any  unlawful  act  with  force  and 
violence  against  the  person  or  property  of 
another,  or  to  do  any  unlawful  act  against 
the  peace." 

In  the  quite  recent  case  of  Blakeman  v. 
Wichita,   9S    Kan.    444,    L.R.A.1915G,    578, 
144  Pac.  816,  Ann.  Gas.  191 6D,  188,  it  was 
held  that  under   these   statutes    it   is   im- 
material what  the  primary  purpose  was  for 
which   the  persons   assembled   "if   they   in 
fact    formed    and    executed    the    unlawful 
purpose  after  they  were  together."  Syl.  2. 
In  that  case  the  city  was  held  liable  for 
the  acts  of  a  mob,  comprised  wholly  of  per- 
sons confined  in  the  city  prison,  who  unlaw- 
fully assembled  and  acted  together  in  as- 
saulting a  fellow  prisoner  in  the  jail.    The  ( 
opinion  quotes  from  Madisonville  v.  Bishop, 
113  Ky.  106,  57  L.R.A.  130,  67  S.  W.  260, 
the  following  language:      "The  purpose  of 
the  assembly,  or  the  aim  that  it  had  pri- 
marily in  view,  is  not  material,  if  it  was  in 
fact   riotous   or   tumultuous,   and  the   city 
authorities  had  notice  of  it  and  ability  to 
prevent  the  damage  it  did."     93  Kan.  448. 
The    courts    have    always    been    jealous, 
and  rightly  so,  of  any  attempt  to  limit  un- 
duly the  exercise  in  good  faith  of  the  power 
and  rights  the  law  has  conferred  upon  an 
officer  of  the  peace  in  the  discharge  of  his 
duties;    but   peace   oflicers,    like   all    other 
officers,  are  subject  to  human  frailties  and 
passions:   so  long  as  they  act  with  proper 
motives    in    seeking    to    arrest    a    person 
charged   with   an  offense   the   law  protects 
them  and  those  summoned  to  assist,  even 
though,   acting  hastily,   or   upon   mistaken 
judgment,  they  unnecessarily  take  the  life 
of  the  person  charged.     The  fact,  however, 
that  the  assemiilage  acts  under  the  color  of 
authority  as  a  potise  summoned  by  an  ofiicer 
will  not  necessarily  and  of  itself  furnish  a 
defense  to  the  city  in  an  action  under  the 
statute. 

This  court  cannot  declare   as  a   matter 
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of  law  that  the  assemblage  in  the  present 
case  was  not  a  mob  within  the  meaning  of 
the  statute,  because  the  motWe  which  ac- 
tuated the  assemblage,  not  only  at  the  time 
it  was  assembled,  but  also  until  the  death  of 
plaintiff's  husband  was  brought  about,  was 
a  question  of  fact ;  and  if  on  this  vital  issue 
reasonable  minds  might  draw  different  con- 
clusions from  the  evidence,  we  are  bound  by 
the  verdict  of  the  jury.  It  certainly  cannot 
be  said  that  the  statute  affords  no  redresi> 
in  a  situation  which  conceivably  mi^ht 
happen,  where  a  deputy  sheriff  or  city  mar- 
shal, or  an  assistant  city  marshal  called  to- 
gether a  posse  to  assist  him  in  making  an 
arrest  for  a  misdemeanor,  intending  under 
the  guise  of  such  a  call  to  take,  and  did 
take,  the  life  of  the  person  charged,  on 
the  pretense  that  he  was  resisting  ar- 
rest, or  that  they  or  some  of  them  were 
in  danger  of  being  assaulted  by  him.  In 
some  of  the  large  cities  of  our  own  coun- 
try men  have  been  known  to  conspire  with 
officers  to  bring  about  the  death  of  a  person 
whom  they  desire  to  get  rid  of,  and,  in  carry- 
ing out  such  unlawful  purpose,  to  employ 
the  pretense  that  the  person  was  killed 
while  resisting  an  arrest.  In  the  bandit 
wars  in  Mexico, — and  if  some  of  the  stories 
which  are  told  of  the  present  world  war  arc 
true,  it  sometimes  happens  in  other  coun- 
tries,— prisoners  of  war  have  been  shot  un- 
der the  specious  pretense  that  they  wer* 
attempting  to  escape. 

There  is  some  complaint  in  reference  to 
the  rejection  of  testimony.  The  court  prop- 
erly limited  the  cross-examination  of  plain- 
tiff* to  matters  connected  with  her  testimony 
in  chief.  Some  of  the  testimony  rejected 
was  hearsay.  Besides,  none  of  the  evidence 
concerning  which  complaint  is  made  was 
brought  to  the  court*s  attention  on  the 
hearing  of  the  motion  for  a  new  trial.  The- 
instructions  given,  as  already  observed,  pre- 
sented fairly  the  issues  raised  by  the  defenso 

Because  of  plaintiff's  neglect  to  present  a 
verified  claim  against  the  city,  it  is  conceded 
that  she  was  not  entitled  to  judgment  for 
costs.  She  should  have  offered  in  the  lower 
court  to  release  the  judgment  for  costs  be- 
fore  the  appeal  was  taken,  and  we  think  it 
is  proper  that  one  half  the  costs  in  this 
court  should  be  taxed  to  plaintiff. 

The  judgment,  except  as  to  costs  in  the 
court  below,  is  affirmed. 

JoUnstoa,    Ch.    J.,    and    MarsliaU   and 

Dawson,  JJ.,  dissent. 

Petition  for  rehearing  denied  January  18, 
1918. 
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Annotatioii — ^What  is  a  mob  or  riot  for  the  act  of  which  a  municipality  is 

liable. 


This  qaestion  has  been  previously  dis- 
eossed  in  notes  to  Adamson  v.  New 
York,  10  L.R.A.(N.S.)  925,  and  Pitts- 
burg, C..C.  &  St.  L.  R.  Co.  V.  Chicago, 
44  L.R.A.(N.S.)  359.  The  cases  in  the 
present  note  are  supplementary  thereto. 

Generally,  as  to  liability  of  municipal 
corporations  for  failure  to  prevent  im- 
proper conduct  in  or  use  of  streets,  see 
notes  to  Van  Cleef  v.  Chicago,  23  L.R.A. 
(N.S.)  636,  especially  cases  under  head- 
ing, ^Riots  and  unlawful  assemblages;" 
and  Goodwin  v.  Reidsville,  42  L.R.A. 
(N.S.)  862, 

A  large  number  of  persons  confined 
together  in  a  city  jail,  who  joined  to- 
gether to  whip  another  prisoner,  and 
who  did  severely  whip  and  injure  him, 
were,  in  Blakeman  v.  Wichita  (1914)  93 
Kan.  444,  L.R.A.1915C,  678,  144  Pac. 
816,  Ann.  Cas.  1916D,  188,  held  to  be  a 
**mob''  or  "riotous  assemblage"  within 
the  meaning  of  the  statute  making  cities 
liable  for  damages  resulting  from  mob 
violence.  And  the  fact  that  these  per- 
sons did  not  voluntarily  come  into  the 
jail  does  not  prevent  their  action  from 
being  that  of  a  mob,  nor  is  it  the  prima- 
ry purpose  for  which  they  assembled 
material,  if  they  in  fact  formed  and  ex- 
ecuted the  unlawful  purpose  after  they 
were  brought  together.  See  also  Harvey 
V.  BoNKSB  Springs,  ante,  231. 

In  Cherryvale  v.  Hawman  (1909)  80 
Kan.  170,  23  L.R.A.(N.S.)  645,  133  Am. 
St.  Rep.  195,  101  Pac.  994,  18  Ann.  Cas. 
149,  21  Am.  Neg.  Rep.  99,  an  action  upon 
a  statute  making  cities  liable  for  in- 
juries done  by  mob,  an  instruction  that 
^a  mob  is  an  unorganized  assemblage  of 
many  persons  intent  on  unlawful  vio- 
lence, either  to  persons  or  property,"  is 
held  not  erroneous  because  it  makes  no 
reference  to  a  determination  on  the  part 
of  those  composing  the  assemblage  to  re- 
sist opposition.  So  in  this  case  it  is  held 
that  where  the  members  of  a  charivari 
party  forcibly  place  a  bride  and  groom 
in  a  wagon  against  their  will,  and  draw 
them  up  and  down  the  streets,  they  are 
enofaged  in  an  act  of  unlawful  violence 
within  the  meaning  of  such  definition. 
The  fact  that  they  are  good-natured  and 
intend  no  serious  harm  to  anyone  does 
not  absolve  the  corporation  from  lia- 
bility. 

In  Stevens  v.  Sheriff  (1905)  71  Kaa. 

434,  80  Pac.  936,  an  action  for  damages 

on  account  of  injuries  to  the  person  and 

property  of  the  plaintiff,  alleged  in  the 
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petition  to  have  been  unlawfully  inflict- 
ed by  several  persons  while  ^'acting  in 
concert  and  as  a  mob,  and  in  pursuance 
and  furtherance  of  a  common  design," 
it  is  held  error  to  instruct  that  a  recov- 
ery can  be  had  only  upon  proof  that  the 
defendants  constituted  a  mob;  that,  as- 
suming it  to  be  necessary  in  such  a  ease 
for  the  plaintiff  to  prove  that  the  de- 
fendants constituted  a  mob,  it  is  error 
to  instruct  that  "a  mob  is  the  assemblage 
of  a  number  of  people  acting  in  a  tumul- 
tuous and  riotous  manner,  calculated  to 
put  good  citizens  to  fear,  and  to  en- 
danger their  persons  and  property." 

In  a  case  somewhat  similar  to  Harvey 
V.  Bonner  Springs,  a  collection  of  per- 
sons, some  of  whom  had  been  deputized 
to  capture  a  negro  who,  having  violated 
the  law,  had  taken  refuge  in  a  house, 
was,  in  Arnold  v.  Centralia  (1915)  197 
111.  App.  73,  an  action  against  a  city  for 
damages  to  property  by  shooting,  held  to 
be  a  mob,  under  a  statute  defining  a  XDoh 
to  be  "any  collection  of  individuals,  five 
or  more  in  number,  assembled  for  the 
unlawful  purpose  of  offering  violence  to 
the  person  or  property  of  anyone  sup- 
posed to  have  been  guilty  of  a  violation 
of  the  law,  or  for  the  purpose  of  exer- 
cising correctional  powers  over  any  per- 
son or  persons  by  violence,  and  without 
lawful  authority." 

In  People  v.  Most  (1891)  128  K.  Y. 
108,  26  Am.  St.  Rep.  458,  27  N.  E.  970, 
an  anarchist  was  indicted  under  statute 
requiring  that,  in  order  to  constitute  the 
offense  of  unlawful  assembly,  three  or 
more  persons,  being  assembled,  should 
attempt  or  threaten  any  act  "tending 
towards  a  breach  of  the  peace,  or  an  in- 
jury to  person  or  property,  or  any  un- 
lawful act."  "The  offense,"  observes  the 
court,  "can  only  be  committed  when 
there  is  a  concert  or  combination  of 
three  or  more  persons  who  unite  in  the 
attempt  or  in  the  threat  to  do  one  or 
more  of  the  things  specified  in  the  stat- 
ute. A  threat  made  by  one  or  by  two 
persons  only,  in  which  no  others  parti- 
cipated, would  not  be  indictable  under 
this  statute,  although  made  in  an  assem- 
bly of  many  persons.  It  was  also  the 
rule  of  the  common  law  that  three  or 
more  persons  should  be  assembled  and 
participate  in  the  unlawful  purpose  in 
order  to  constitute  the  offense  of  unlaw- 
ful assembly,  or  the  cognate  offenses  of 
rout  and  riot.  4  Bl.  Com.  146 ;  1  Russell, 
Crimes,  288.    Unless,  therefore,  the  jury 
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were  authorized  to  find  that  the  threat 
charged  in  the  indictment  was  made  not 
only  by  the  defendant,  Most,  but  also  by 
at  least  two  other  persons  on  the  occa- 
sion in  question,  the  offense  was  not 
made  out." 

It  is  stated  in  Mitchell  v.  Champaign 
County  (1899)  10  Ohio  C.  D.  801,  9  Ohio 


S.  &  C.  P.  Dec.  821,  involving  a  lynching, 
that  an  essential  element  to  change  a 
collection  of  individuals  into  a  ''mob'*  is 
the  intent  to  do  damage  or  injury  to 
someone,  or  the  pretense  to  exercise  cor- 
rectional power  over  other  persons  by 
violence,  and  without  authority  of  law. 

J.  D.  a 


KENTUCKY  COURT  OF  APPEALS. 

£.  B.  MILLER  ,et  al.,  Appts., 

V. 

CENTRAL  CITY. 

(—  Ky.  — ,  199  S.  W.  611.) 

Intoxicating  liquor  -—  adoption  of  pro- 
liibitlon  —  rcfnnd  of  license  fee. 

A  city  is  not  compelled  to  refund  the  un- 
earned portion  of  the  fee  exacted  for  a  li- 
cense to  sell  liquor,  because,  upon  its  being 
voted  dry,  the  county  officials  force  the  hold- 
er of  the  license  to  close  his  business,  if  the 
city  authorities  make  no  attempt  to  inter- 
fere witli  the  business. 
For  other  raseSy  see  Aaaumpsity  II,  o,  2,  in 

Dig.  1-^2  y.  8. 

(January  11,  1938.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Circuit  Court  for  Muhlenberg 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  the  unearned  portion  of 
the  fee  exacted  for  a  liquor  license.  Af- 
firmed. 

The  facts  are  stated  In  the  opinion. 

Messrs.  Freenautn  A  Strand  for  appel- 
lants. 

Mr.  Walker  Wilkins  for  appellee. 

Sampson,  J.,  delivered  the  opinion  of  the 
court : 

Miller  and  May  for  many  years  were  en- 
piaged  in  the  saloon  business  in  Central  City. 
On  September  28,  1912,  a  local  option  elec- 
tion was  held  whereby  that  territory  l)ecame 
dry.  Their  licenses,  however,  for  that  year, 
did  not  expire  until  December,  at  which 
time  they  applied  for  and  took  out  a  new 
license  for  another  twelve  months;  and 
again,  on  the  expiration  of  the  second  li- 
cense, they  applied  for  and  took  out,  in 
December,  1913,  a  license  good  until  De- 
cember 5,  1914.  In  the  meantime  the  local 
option  election  had  been  contested  by  the 
wets,  and  tried  out  before  the  board  of  elec- 
tion commissioners,  who  upheld  the  election. 

Note.  —  As  to  right  to  recover  liquor  li- 
cense fee  or  unearned  portion  thereof  upon 
adoption  of  legislation  or  regulation  inimi- 
cal to  the  sale  of  intoxicating  liquor,  see 
4innotation  following  tliia  case,  post,  241. 
,..K.A.1918C. 


It  was  then  appealed  to  the  circuit  court, 
which  affirmed  the  finding  of  the  election 
commissioners,  and  from  the  circuit  court 
it  was  appealed  to  this  court;  a  supersedea^s 
having  been  executed  staying  the  proceed* 
ings  of  the  county  court  upon  the  election. 
The  local  option  election  was  held  valid  by 
this  court,  and  mandate  issued  April  25, 
1914.  On  April  27th  a  certificate  of  elec- 
tion was  issued  by  the  canvassing  board, 
and  this  certificate,  with  proper  orders 
adjudging  valid  said  election,  was  spread 
of  record  on  the  order  books  of  the  Muhlen- 
berg county  court.  The  county  attorney 
and  judge  of  the  quarterly  court  were  en- 
deavoring by  prosecutions  to  stop  the  sale 
of  intoxicating  liquors  in  Central  City,  and 
had  issued  a  number  of  warrants  against 
appellants  and  other  saloon  keepers  charg- 
ing them  with  the  unlawful  sale  of  whisky 
in  that  city.  Some  trials  were  had  on  these 
warrants,  and  a  conviction  resulted  in  each 
case,  but  neither  of  the  appellants  had  been 
tried.  On  May  1,  1914,  appellants,  along 
with  other  saloon  keepers,  agreed  with  the 
county  attorney  to  and  did  close  up  their 
saloons  and  ceased  to  operate  the  same.  At 
that  time  appellants  held  a  saloon  license 
granted  them  by  the  city  authorities,  au- 
thorizing them  to  operate  a  saloon  for  the 
year  ending  December  5,  1914.  The  city 
authorities  did  not  interfere  with  appellants 
in  the  operation  of  their  saloons,  nor  did 
they  ask  or  require  them  to  close  their 
business.  It  was  only  the  county  authori- 
ties who  attempted  this.  However,  on  July 
7,  1914,  the  city  council  of  Central  City 
passed  an  ordinance  prohibiting  the  sale  of 
intoxicants  by  persons  without  a  license 
within  the  municipal  corporation,  but  the 
saloons  had  all  been  closed  long  before  that 
by    agreement    with    the    county    attorney. 

This  action  was  instituted  by  Miller  and 
May,  holders  of  a  saloon  license,  to  recover 
of  the  city  pro  tanto  for  the  202  days  which 
they  allege  they  were  prohibited  from  oper- 
ating their  saloon  before  the  expiration  of 
said  license  on  December  5,  1014. 

Can  a  keeper  of  a  saloon  who  has  ob- 
tained from  a  municipality,  in  considera- 
tion of  $1,000  per  year,  a  license  to  carry 
on  his  business,  have  of  the  city  a  pro  tanto 
recovery   of   the  $1,000  license  tax,   if  he. 
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to  avoid  a  multiplicity  of  criminal  prose- 
eutlong)  agree  with  officials  other  than  those 
of  the  city  to  and  does  close  his  saloon  202 
day4  iicfore  the  expiration  of  the  life  of  the 
license?  This  is  the  real  question  in  this 
et»f  and  the  one  this  action  vftm  intended 
to  determine.  We  must  answer  it  in  th« 
negative. 

Ihe  city  and  its  officials  did  not  attempt 
10  close  appellants'  saloon,  or  to  prevent 
them  from  selling  liquor  under  the  license 
vbich  appellants  held.  The  county  authori- 
ties, however,  did  iswie  warrants  against 
appellants  and  caused  their  arrest,  but 
these  officialft  acted  upon  their  own  initisr 
tive  and  entirely  without  encouragement  or 
authority  from  the  municipal  officials.  The 
saloon  men  had  the  undoubted  right  to  con- 
linue  the  sale  of  liquor  «antil  the  expiration 
of  their  license,  and  this  question  had  been 
well  settled  by  this  court,  and  appellants 
should  not  have  voluntarily  relinquished 
their  right  to  conduct  a  saloon,  especially 
when  the  courts  had  determined  the  ques- 
tion in  their  favor.  Whether  appellants 
would  be  entitled  to  a  recovery  liad  the 
city  officials  themselves  prevented  the  oper- 
ation of  the  saloon  it  is  unnecessary  here 
to  decide. 

Appellants  contend  that  they  involun- 
tarily relinquished  their  right  to  carry  on 
the  saloon  business,  and  that  an  analogy 
between  an  involuntary  relinquishment, 
t^uch  as  this,  and  an  involuntary  payment 
of  a  license  tax  wrongfully  assessed,  exists. 
It  is  well  settled  that,  where  a  lieensee, 
under  protest,  pays  a  tax  to  prevent  the 
immediate  seizure  of  his  person  or  property, 
or  to  obtain  his  release  after  his  arrest,  such 
payment  will  be  considered  involuntary, 
and  its  recovery  will  be  permitted.  But 
there  is  no  analogy  between  the  case  at  bar 
and  those  cited  by  appellants  supporting 
the  principle  just  stated.  In  this  case  the 
saloon  keepers  were  being  prosecuted  by 
county  officers,  and  to  avoid  these  criminal 
pEonecutions  appellants,  by  agreement  with 
the  county  attorney,  relinquished  their  right 


to  continue  in  the  saloon  business.  With 
this  Central  City  and  its  officials  had  noth- 
ing to  do  and  were  in  no  manner  respon- 
sible. Tbe  law  upon  the  subject  of  sales 
by  licensees  after  the  territory  is  vote^  dry 
and.  before  the  expiration  of  the  license 
was  well  settled  by  this  court,  and  the  legal 
profession  in  this  commonwealth  was  fully 
acquainted  therewith.  While  it  is  alleged 
by  plaintiJOfs  below  that  they  could  not  get 
attorneys  to  definitely  advise  them  as  to 
their  right  to  sell  liquor  after  the  entry  of 
ibe  certificate  of  election,  it  cannot  be 
doubted  that  many  lawyers  in  Muhlenberg 
county  and  elsewhere  in  Kentucky  were 
well  acquainted  with  the  law  as  announced 
in  the  cases  of  Watts  v.  Com.  78  Ky.  329, 
and  Shehan  v.  Louisville  ^  N.  R.  Co.  125 
Ky.  478,  101  S.  W.  380.  Moreover,  in  the 
case  of  May  v.  Com.  160  Ky.  785,  170  S.  W. 
493,  to  which  one  of  the  appellants  was  a 
party,  the  doctrine  of  the  case  of  Watts 
v.  Com.  supra,  was  reaffirmed,  and  it  was 
made  quite  plain  that  the  licensee  had  the 
right  to  continue  the  sale  of  intoxicants 
during  the  period  for  which  he  had  a  li- 
cense. This  opinion  was  rendered  and  pub- 
lished subsequent  to  the  filing  and  entry 
of  the  election  certificate,  but  previous  to 
the  expiration  of  the  license  held  by  ap- 
pellants. 

Appellants'  petition  contains  almost  three 
pages  of  irrelevant  and  redundant  matter 
which  the  lower  court  upon  motion  properly 
struck  out.  Leave  was  then  given  to  amend 
the  petition,  but  the  petitioners  declined  to 
plead  further.  Thereupon  the  circuit  court 
sustained  a  demurrer  to  the  petition  and 
dismissed  the  action.  There  can  be  no  seri- 
ous controversy  as  to  the  correctness  of  the 
ruling  of  the  circuit  court  in  sustaining 
the  motion  to  strike,  nor  can  it  be  urged 
that  the  allegations  which  remained  in  the 
petition  were  sufficient  to  constitute  a  cause 
of  action.  This  being  true,  the  Circuit 
Court  properly  sustained  the  demurrer  and 
dismissed  the  action. 

Judgment  affirmed. 
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of upon  adoption  of  legislation  or  regulatkm  inimical  to  the  sale  of 


The  recovery  of  an  onearDed  liquor 
lieense  fee  where  the  buBiness  has  not 
been  entered  upon,  or  has  been  aban- 
doned voluntarily,  or  where  the  lieense 
toms  out  to  have  been  improperly  is- 
sued, is  discussed  in  the  note  to  Allsman 
V.  Oklahoma  City  (1908)  16  L.R.A. 
(N.S.)  512.  And  see  the  subsequent  case 
of  Scott  V.  New  Castle  (1909)  132  Ky. 
616,  21  L.RJ1.(N.S.)  112,  116  S.  W.  788, 
UIA.1918C.  16 


holding  that  one  who  secures  and  pays 
for  a  license  to  sell  intoxicating  liquor 
under  an  interpretation  of  the  law  by  a 
nisi  prius  court  may,  upon  reversal  of 
the  decision  by  a  ruling  that  there  was 
no  authority  to  issue  the  license,  recover 
an  amount  of  the  money  so  paid  in  pro- 
portion to  the  remainder  of  the  term. 

The  right  or  duty  of  municipal  cor- 
porations to  refund  liquor  license  fees 
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on  adoption  of  state  prohibition  is  dis- 
cussed in  the  note  to  Fitzgerald  v. 
Witchard,  16  L.R.A.{N.S.)  519. 

The  recovery  of  an  unearned  liquor 
license  fee  upon  revocation  of  the  license 
for  misconduct  of  the  licensee  is  dis- 
cussed  in  the  note  to  Roberts  v.  Boise 
City,  45  L.R.A.(N.S.)  593. 

As  to  the  right  of  the  legal  represent- 
ative of  a  deceased  licensee  to  recover 
a  portion  of  the  fee  paid  for  a  liquor 
license,  because  of  the  licensee's  death 
before  the  expiration  of  the  term  of  the 
license,  see  the  note  to  Wood  v.  School 
Dist.  15  L.R.A.(N.S.)  478. 

As  to  the  liability  for  damages  for 
wrongful  revocation  of  liquor  license, 
see  Claussen  v.  Luveme,  15  L.R.A.(N.S.) 
698,  and  note. 

As  to  the  constitutionality  of  a  statute 
by  which  conviction  of  violation  of  the 
liquor  law  entailed  revocation  of  the  li- 
cense and  prohibition  of  the  sale  of  li- 
quor, see  the  note  to  State  v.  Woodward, 
30  L.R.A.(N.S.)  1004. 
•  It  has  been  stated  that  the  legislature 
has  power  to  enact  a  local  option  statute 
under  which  a  license  to  sell  liquors  may 
be  annulled,  without  making  any  provi- 
sion for  the  refunding  of  license  money 
paid.  Brooks,  J.,  in  Ex  parte  Vaccarez- 
za  (1907)  52  Tex.  Crim.  Rep.  105, 105  S. 
W.  1119.  In  discussing  the  validity  of 
a  statute  which  made  provision  for  the 
refunding  of  the  unearned  portion  of 
license  money,  the  court,  in  Gillesby  v. 
Canyon  County  (1910)  17  Idaho,  586, 
107  Pac.  71,  states  that  a  "license  for 
the  sale  of  intoxicating  liquor  is  not  a 
contract  between  the  state  and  the  licen- 
see, but  is  merely  a  permission,  and  is 
subject  at  all  times  to  the  control  of  the 
state,  and  in  exercising  the  police  power 
the  legislature  may  pass  an  act  which  in 
effect  revokes  and  annuls  a  license  is- 
sued prior  to  the  passage  of  such  act,  and 
the  legislature  possesses  such  power 
without  making  any  provision  whatever 
for  the  refunding  of  license  money 
paid."  Accordingly,  the  act  was  held 
constitutional  in  an  action  brought  to 
test  the  constitutionality  thereof.    Ibid. 

Some  statutes  in  providing  for  local 
option  make  provision  for  the  refunding 
of  the  unearned  portion  of  license  fees. 
This  is  true  of  the  statute  involved  in 
People  V.  McBride  (1908)  234  DL  146, 
123  Am.  St.  Rep.  82,  84  N.  E.  865,  14 
Ann.  Cas.  994;  State  ex  rel.  Bucy  v. 
Troy  (1912)  177  Ind.  413,  98  N.  E.  290 
(holding  that  the  license  must  be  valid, 
however,  to  entitle  the  holder  to  a  re- 
fund  under   such    a   statute);   Hall   v. 

Smith-McKenney  Co.  (1915)  162  Ky. 
L.R.A.1918C. 


159, 172  S.  W.  125.  See  LouisviUe  v.Cain 
(1909)  134  Ky.  76, 119  S.  W.  763,  infra; 
Re  Johnson  (1896)  18  Misc.  498,  42  N.  T. 
Supp.  1074;  and  H.  Koehler  &  Co.  v. 
Clement  (1908)  125  App.  Div.  886,  111 
N.  T.  Supp.  151  (holding  that  the  license 
must  be  valid  to  ttititle  the  bolder  to  a 
rebate) ;  State  v.  Rouch  (1890)  47  Ohio 
St.  478,  25  N.  £.  59.  Such  statutes  pro- 
viding for  a  refund  have  been  upheld. 
Calderwood  v.  Jos.  Schlitz  Brewing  Co. 
(1909)  107  Minn.  465,  121  N.  W.  221, 
sustaining  the  validity  of  a  curative  act 
enacted  to  validate  the  refunding  of  un- 
earned license  fees  by  a  municipality. 
It  is  by  some  statutes  expressly  made  a 
condition  of  the  rebate  that  no  arrest  or 
indictment  for  violation  of  the  liquor 
law  be  pending  against  the  holder  upon 
the  surrender;  a  holder  who  is  under  ar- 
rest at  the  time  of  such  surrender  is  not 
entitled  to  the  rebate,  nor  can  an  as- 
signee of  such  holder  recover.  People  ex 
reL  Prank  Brewery  v.  Cullinan  (1901) 
168  N.  Y.  258,  61  N.  E.  243;  People  ex 
rel.  Seitz  v.  Lyman  (1901)  59  App.  Div. 
172,  69  N.  T.  Supp.  111.  Cases  passing 
upon  statutes  which  expressly  r^^ilate 
the  refunding  of  the  unearned  fee  have 
not  in  general  been  considered  in  this 
note. 

It  is  a  view  maintained  by  some  courts 
where  the  sale  is  prohibited  by  virtue  of 
action  tak^i  under  a  local  option  statute, 
that  one  who  takes  out  a  license  while  a 
law  authorizing  such  action  is  in  effect 
cannot  recover  the  unearned  portion 
thereof.  Thus,  it  has  been  held  that  one 
who  took  out  a  license  for  the  sale  of  in- 
toxicating liquor  within  a  certain  dis- 
tance of  a  church,  when  there  was  in 
existence  a  law  authorizing  the  county 
court  upon  proper  petitions  to  prohibit 
such  sale,  could  not,  after  such  sale  had 
been  prohibited  under  the  law,  recover 
the  unearned  portion  of  his  license 
tax.  Peyton  v.  Hot  Springs  Co. 
(1890)  53  Ark.  236,  13  S.  W.  764. 
This  is  held  irrespectively  of  whether 
the  judgment  of  the  court  prohibit- 
ing the  sale  of  liquor  annulled  and 
revoked  the  license.  The  court  states 
that  the  payment  of  the  license  was 
legal  when  made  by  the  appellant, 
and  was  voluntary  on  his  part;  that  if 
the  effect  of  the  judgment  of  the  court 
prohibiting  the  sale  within  a  stated  dis- 
tance of  the  church  did  not  annul  and 
revoke  his  license,  he  was  not  injured, 
and  could  not  recover  the  amount  paid 
therefor;  and  that  if  his  license  was 
annulled  and  revoked  by  said  judgment, 
there  was  no  authority  in  the  statute 
for  apportioning  the  amount  of  the  li- 
cense tax  according  to  the  time  that  ap- 
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pellant  sold  under  th^  license.  Upon  the 
petition  for  prohibition  being  granted, 
tte  holder  of  the  iieense  abandoned  the 
sale  of  liquor  under  it,  made  application 
by  petition  to  the  county  court  to  reedv- 
er  the  sum  paid  by  him  for  his  license. 
A  statutory  provision  that  lieenses  may 
be  obtained  to  sell  liquors  for  a  period 
less  than  a  year,  but  the  licensee  must 
pay  the  license  tax  for  a  full  year,  lends 
some  support. to  the  theory  adopted  by 
the  court. 

It  was  held  in  the  subsequent  case  of 
Alexander  v.  State  (1905)  77  Ark.  294, 
91  S.  W.  181,  where  an  order  prohibiting 
the  sale  of  liquor  within  a  .stated  dis- 
tance of  a  schoolhouse 'wad.' revoked  by 
the  county  court,  but  the  revoking  order 
was  reversed  upon  appeal  to  another 
court,  that  one  who  had  in  the  meantime 
obtained  a  license  to  sell  liqncnr  could 
not  recover  the  unearned  portion  there- 
of; but  it  is  expressly  held  that  the  judg- 
ment of  the  appellate  court  operated  as 
a  revocation  of  the  license  issued  to  the 
appellant.  Where  the  issuing  of  a  li« 
eense  is  subject  to  an  appeal,  and  an  ap- 
peal is  taken  and  the  order  issuing  it  re- 
versed, that  the  holder  is  not  entitled  to 
recover  the  unearned  portion  is  held  also 
in  Monroe  County  v.  Kreuger  (1882)  88 
lad.  231, 

It  is  held  in  Bender  v.  Pergus  Falls 
(1911)  115  Minn.  66,  131  N.  W.  849, 
that,  without  statutory  authority^  no  re- 
fund of  the  unearned  portion  of  the  li- 
quor license  can  properly  be  made  where 
the  sale  has  been  rendered  unlawful  by 
virtue  of  a  local  option  election.  Under 
statutory  authority  providing  that  a 
liquor  license  shall  be  annulled  by  the 
sale  of  liquor  becoming  unlawful  in  the 
place  for  which  such  license  is  granted, 
and  providing  that  in  such  case  such 
part  of  the  license  fee  as  corresponds  to 
the  time  such  license  has  yet  to  run 
^*may  be  returned,''  it  is  held  tbat  a 
municipality  which  has  voted  to  prohibit 
the  sale  of  liquor  under  a  local  option 
statute  may  return  the  unearned  portion 
of  the  license  fee,  but  that  it  is  not  com- 
pelled to  do  so,  as  the  statute  is  discre- 
tionary only,  and  not  miandatory.  Ac- 
cordingly, a  licensee  whose  rights  have 
been  annulled  is  beld  not  entitled  to  re- 
cover a  balance  on  an  unearned  portion 
above  that  which  the  municipality  has 
voluntarily  returned  to  him. 

In  Fitzgerald  v.  Witchard  (1908)  130 
Ga.  552,  16  L.EJl.(N.S.)  519,  61  S.  E. 
227,  municipal  authorities  were  enjoined 
from  refunding  the  unearned  ]>ortion  of 
a  license  fee  to  the  holder  of  a  license 

f  anted  bv  the  city,  who  voluntarily  dis- 
R.A.1918C. 


continued  business  before  the  expiration 
thereof  because  of  a  state  law  exacting 
a  higher  license  fee,  where  the  attempt 
to  refund  was  made  by  city  ofQcials  who 
succeeded  others  who  had  failed  to  act 
upon  a  petition  for  a  refund  filed  with 
them,  and  the  term  of  the  license  had  ex- 
pired without  any  attempt  on  the  part 
of  the  city  authorities  to  refund. 

The  right  of  a  holder  of  a  liquor  li- 
cense granted  by  a  city,  to  recover  the 
unearned  portion  thereof  from  the  city 
upon  the  adoption  of  state  prohibition, 
is  affirmed  in  Allsman  v.  Oklahoma  City 
(1908)  21  Okla.  142,  16  L.R.A.(N.S.) 
511,  95  Pac.  468,  17  Ann.  Cas.  184. 

Where  both  a  city  and  a  county  li- 
cense are  required  by  a  dealer  in  intoxi- 
cating liquors  selling  within  a  city,  the 
holder  of  a  city  license  who  was  denied 
a  county  license  for  the  reason  that,  be- 
fore he  applied  for  the  county  license, 
the  city  had  held  a  local  option  election 
by  which  the  sale  of  intoxicating  liquor 
was  prohibited,  has  been  held,  in  Sharp 
V.  Carthage  (1892)  48  Mo.  App.  26,  en- 
titled to  recover  from  the  city  the  un- 
earned portion  of  his  license,  although 
the  Local  Option  Law  provided  that  the 
adoption  of  prohibition  in  any  county  or 
city  should  not  be  so  construed  fis  to  in- 
terfere with  any  license  issued  before 
the  day  of  election  under  the  law,  but 
that  such  license  might  run  until  the  'day 
of  its  expiration.  The  court  argued,  in 
support  of  its  decision,  that  when  the 
city,  immediately  after  issuing  its  license, 
'S'oted  against  the  sale  of  intoxicating 
liquors  within  its  boundaries,  it  thereby 
effectually  prohibited  the  county  court 
from  granting  a  license  to  plaintiff,  and 
rendered  its  own  license  worthless." 
The  fact  that  the  license  was  issued  a 
short  time  before  the  holding  of  the  lo- 
cal option  election  at  which  the  sale  of 
intoxicating  liquors  was  prohibited  is' 
held  entitled  to  no  weight,  as  the  holder 
had  the  right  to  assmne  that  the  city 
would  not  at  once  revoke  the  license 
which  it  had  granted  to  him.  In  this 
case  the  license  was  taken  out  on  the 
day  preceding  the  election. 

It  is  held  in  Bart  v.  Pierce  County 
(1911)  60  Wash.  507,  31  L.R.A.(N.S.) 
1151,  111  Pac.  582,  that  a  county  which 
has  for  a  fee  granted  a  license  to  sell 
intoxicating  liquor  within  its  limits  for 
a  certain  period  is,  so  far  as  the  funds 
remain  within  its  control,  bound  to  re- 
turn the  unearned  portion  thereof,  if, 
before  the  expiration  of  the  prescribed 
period,  the  territory  where  the  business 
is  conducted  becomes  incorporated  as  a 
municipal    corporation,    which    assumes 
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the  regulation  of  the  traffic  within  its 
limits  and  requires  the  payment  to  it  of 
a  fee  for  the  privilege  of  eonducting  the 
business.  It  was  conceded  in  this  case 
that  the  county  license  became  inopera- 
tive upon  the  incorporation  of  the  terri- 
tory into  the  town. 

As  stated  above,  some  courts  take  the 
view  that  the  holder  of  a  license  who  has 
taken  it  out  while  a  statute  is  in  effect 
permitting  local  prohibition  cannot  re- 
cover the  unearned  portion  thereof  after 
the  sale  is  prohibited  by  virtue  of  such 
statute,  and  this  is  held  true  whether  or 
not  the  license  is  revoked.  Peyton  v. 
Hot  Springs  Co.  (1890)  53  Arte  236,  13 
S.  W.  764;  Alexander  v.  State  (1905)  77 
Ark.  294,  91  S.  W.  181,  see  supra.  The 
court  in  Millbr  v.  Central  Citt,  ante, 
240,  being  committed  to  the  doctrine 
that  the  local  option  election  in  favor  of 
prohibiting  the  sale  does  not  interfere 
with  existing  licenses,  holds  that  one 
who  has  voluntarily  surrendered  his  li^ 
cense  cannot  recover  the  unearned  li- 
cense fee.  It  has  been  held  under  the 
peculiar  facts  set  out  in  Sharp  v.  Car- 
thage (Mo.)  supra,  that,  even  though  the 


local  option  election  does  not  interfere 
with  the  license  issued  previously  there- 
to, the  licensee  is  entitled  to  recover  the 
unearned  portion  thereof. 

In  Numberger  v.  Barnwell  (1894)  42 
S.  C.  158,  20  S.  E.  14,  a  state  law  had 
been  enacted  limiting  the  time  for  which 
municipal  authorities  could  grant  licenses 
for  the  sale  of  intoxicating  liquor  sub- 
sequently to  the  enactment  of  this  stat- 
ute. The  municipal  authorities  granted 
the  plaintiff  in  this  case  a  license  to  sell 
intoxicating  liquor  extending  beyond  the 
period  set  by  the  statute,  the  plaintiff  be- 
ing induced  to  pay  the  excess  beyond  this 
period  by  the  promise  of  the  town  au- 
thorities that,  if  the  license  was  illegal 
and  void  after  the  period  fixed  by  stat- 
ute and  the  plaintiff  was  not  allowed  by 
law  to  carry  on  his  business  as  a  retail 
liquor  dealer,  the  town  would  repay  to 
the  plaintiff  the  excess.  Upon  these 
facts  the  holder  of  the  license  was  held 
entitled  to  recover  the  unearned  portion 
thereof,  the  license  being  held  illegal  be- 
yond the  period  fixed  in  the  statute. 

W.  A.  E. 
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H.  V.  JOHNSON,  Appt., 
v. 

LUCY  JOHNSON  McMILLON  et  al. 

(—  Ky.  — ,  199  S.  W.  1070.) 

Bills  and  notes  —  note  for  money  ad- 
vanced to  remove  witness. 

1.  A  note  given  for  money  advanced  to 
remove  from  the  jurisdiction  a  witness  nec- 
easary  for  the  prosecution  of  a  criminal  cause 
cannot  be  enforced  by  the  payee,  who  ad- 
vanced the  money  with  knowledge  of  the 
purpose  for  which  it  was  to  be  used. 

For  other  coftes,  see  Bills  and  Notes,  VI.  c, 

in  Dig.  1-^2  N.  S. 
Same  —  consideration   illegal   in  part. 

2.  A  note,  a  part  of  the  consideration  of 
which  is  money  lent  to  remove  a  witneee 
from  the  jurisdiction,  cannot  be  enforced  by 
the  payee,  although  a  portion  of  the  con- 
sideration was  legal. 

For  other  cases,  see  Bills  and  Notes,  VI,  c, 
in  Dig.  1-52  N.  8. 

Mort£:a|?e  —  securing  void  note  —  en- 
forceability. 

3.  A  mortgage  given  to  secure  an  illegal 
note  is  not  enforceable. 

For  other  cases,  see  Mortgage,  V.  in  Dig. 
1-52  N.  8. 

(January   18,  1918.) 


Xote.  —  The  right  to  recover  back  money 
loaned  for  the  purpose  of  being  used  in  an 
illegal   transaction,  or   with   knowledge   of  ^ 
L.R.A.1918C. 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Elliott  County 
in  favor  of  defendants  in  an  action  brought 
to  enforce  payment  of  a  note.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  A.  Gray  for  appellant. 

Messrs.  Theobald  &  Tlieobald,  for  ap- 
pellees : 

Plaintiff  has  no  standing  in  a  court  of 
equity  nor  in  law,  nor  can  he  enforce  his 
proposed    contract  in   law  or   equity. 

1  Pom.  Eq.  Jur.  2d  ed.  §§  397-899;  Amer- 
ican Asso.  V.  Innis,  109  Ky.  595,  60  S.  W. 
388;  9  Cyc.  505,  546,  662;  Averbeck  v. 
Hall,  14  Bush,  505;  Kimbrough  v.  Lane, 
11  Bush,  566. 

Mr.  J.  J.  C  Johnsoti  also  for  appellees 

Hurt,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  instituted  in  the  Elliott 
circuit  court  by  the  appellant,  II.  V.  John- 
son, against  the  appellee  Lucy  Johnson  Mi- 
Mi  lion,  to  recover  against  her  a  personal 
judgment  for  the  sum  oi  a  promissorj-  note 
and  its  accrued  interest,  which  the  ap- 
pellee, while  a  married  wonmn,  and  her  for- 
mer husband,  Ell  Jolinson,  had  executed  to 
appellant  on  the  30th  day  of  July,  1900, 
and  also  to  enforce  a  mortgage  lien  upon 

.  J.  II      -  -    -  -        .      —    —       ^ .  -      ■  .   . ^--    -- ■  — _ 

borrower's  intention  so  to  usf3  it,  is  treated 
in  the  annotation  following  this  case,  post, 
247. 
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the  appellee's  lands,  and  to  secure  an  or- 
der of  sale  of  the  lands  to  satisfy  the  debt 
represented  by  the  note.  The  mortgage,  as 
alleged,  had  been  executed  to  appellant  by 
the  appellee  and  her  husband  at  the  time 
of  the  execution  of  the  note,  to  secure  its 
payment.  The  lands  embraced  in  the  mort- 
age were  owned  by  the  appellee,  and  not 
Iier  husband.  The  husband  of  appellee,  with 
whom  she  joined  in  the  execution  of  the 
note  and  mortgage,  was  killed  a  few  weeks 
after  the  note  and  mortgage  were  executed. 
As  defenses  to  a  recovery  by  the  appellant, 
the  appellee  pleaded  that  the  note  was  with- 
out a  valuable  consideration  as  to  her ;  that 
the  consideration  of  the  note  was  illegal  and 
vieious;  that  she  was  compelled,  by  duress 
exerted  upon  her  by  her  husband,  with  the 
knowledge  and  contrivance  of  the  appellant, 
to  execute  the  note  and  mortgage,  against 
her  will  and  consent;  that  appellant  and 
her  husband  conspired  together  and  fraud- 
ulently procured  her  to  execute  the  note  and 
mortgage,  when  same  were  without  any 
congideration  as  to  her;  and  that  the  ac- 
knowledgment of  the  mortgage  by  her  was 
before  an  unauthorlKed  person.  \ih()  had 
no  authority  to  take  acknowledgments  of 
mortgagee  or  deeds  executed  by  a  feme 
covert,  and  that  his  certificate  thereon  of 
f>ach  acknowledgment  was  a  mistake.  A 
considerable  quantity  of  evidence  was  taken 
upon  the  various  issues  made,  and  upon  a 
submission  of  the  action  the  circuit  court 
adjudged  that  the  appellant  was  not  en- 
titled to  any  recovery,  and  that  his  petition 
be  dismissed,  and  from  the  judgment  this 
appeal   i**  prosecuted. 

Because  of  the  concluRion  which  ha^  l)een 
reached,  it  is  found  to  be  imneceHsary  to 
advert  to  more  than  one  of  the  grounds 
presented  in  resistance  of  the  recovery  upon 
the  note  and  mortgage.  PasHing  over  the 
controversy  as  to  wliethcr  the  note  was  exe- 
cuted as  a  promise  to  pay  the  debt  of  tlwi 
itppellee  or  the  debt  of  her  husband,  or 
whether  she  executed  it  under  fear  of  vio- 
lence at  the  hands  of  her  huAl>and,  the  facts 
about  which  there  seems  to  lie  controvers}" 
are  that  £11  Johnson,  in  the  early  part  of 
the  year  190S,  killed  his  brotlier- in-law,  who 
vas  a  brother  of  appellee,  and  thereafter 
was  indicted  for  the  crime  ol  wilful  murder, 
and  was  incarcerated  in  jail,  awaiting  trial, 
in  September  of  that  year.  His  father  and 
the  appellant,  his  brother,  and  two  or  more 
l>rothers-tn-law  and  the  appellee,  gathered 
at  Sandy  Hook  lor  the  purpose  of  aHsitsting 
bim  in  procuring  counsel  for  his  defense, 
Hnd  otherwise  rendering  him  assiMtauce  in 
the  defense  of  the  prosecution.  Attorney? 
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were  secured  for  him  and  four  notes  were 
executed  to  them  for  their  fees,  and  the 
appellant  became  an  obligor  upon  the  notes, 
as  well  as  his  father,  and  a  brother-in-law 
subscribed  at  least  two  of  the  notes.  The 
appellee  was  an  obligor  upon  one  or  more 
of  the  notes,  and  £11  Johnson  seems  to  have 
subscribed  to  one  of  them  and  possibly  all 
of  them.  The  evidence  as  to  who  were  the 
obligors  upon  these  notes  is  very  contra- 
dictory and  far  from  satisfactory.  Ell  John- 
son underwent  a  trial  and  was  convictied 
in  the  early  part  ol  the  year  1909,  but  upon 
appeal  by  him  the  judgment  was  reversed 
and  a  new  trial  granted,  and  he  was  lid- 
mitted  to  bail  in  the  month  of  June,  1909. 
Regardless  of  who  were  the  obligors  upon 
the  notes,  they  were  regarded  by  the  parties 
as  representing  the  debts  of  £11  Johnson, 
and  by  an  arrangement  between  him  and 
appellant,  the  appellant  discharged  two  of 
the  notes  and  portions  of  two  others,  and 
Ell  Johnson  paid  to  him  the  amount  of  one 
of  the  notes,  and  also  some  other  small 
payments.  The  appellant  also  paid  for  and 
furnished  to  £11  Johnson  other  sums  of 
money  for  purposes  connected  with  his  de- 
fense to  the  indictment  for  murder,  as  well 
as  for  some  other  purposes,  and  in  July, 
1909,  the  appellant  rendered  to  Ell  John- 
son and  the  appellee  a  statement  ol  the  mat- 
ters betureen  them.  The  statement  was  in 
the  shape  of  an  account  against  EH  John- 
son, showing  the  amounts  of  money  which 
appellant  had  paid  for  and  furnished  to 
him.  and  al80  a  statement  of  the  amounts 
which  he  had  received  from  Ell  Johnson. 
The  balance  was  the  consideration  for  the 
note  sued  upon,  and  for  which  the  mortgage 
sued  upon  wtL»  executed  to  secure.  Of  the 
consideration  for  the  note,  three  of  the 
items,  which  amounted  together  to  $162.50, 
were  sums  of  money  which  had  been  fuT- 
nished  by  the  appellant  to  Ell  Johnson  for 
the  purpose  of  procuring  a  witness  for  the 
commonwealth  of  Kentucky' in  the  prosecu- 
tion against  Ell  Johnpon  to  leave  the  state 
of  Kentuck}*,  and  to  keep  her  out  of  the 
jurisdiction  of  the  court,  for  the  purpose  of 
preventing  her  from  giving  testimcmy 
against  Ell  Johnson  in  the  prosecution 
against  him  for  murder.  Tliese  sums  of 
money  were  furnished  by  appellant  with  the 
full  knowledge  of  the  purpose  for  which 
they  were  to  be  tised,  and  for  the  purpose 
of  being  so  used,  and  were  used  for  that 
purpose,  as  appears  from  the  tefltimony  of 
the  ap|)eUant.  It  seems  that  the  witness 
thuH  corrupted  and  carried  out  of  the  juris- 
diction of  the  court,  so  as  to  be  prevented 
from   testifying  for  the   comnsonwealth   in 
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the  prosecution,  was  the  only  witness  whose 
testimony  was  deemed  to  be  dangerous  to 
the  safety  from  conviction  of  Ell  Johnson. 
It  scarcely  seems  necessary  to  say  that  a 
promise,  the  consideration  of  which  is  il- 
legal, will  not  be  enforced.  An  enforceable 
contract  must  be  based  upon  a  valid  con- 
sideration, and  if  the  consideration  is 
illegal,  the  contract  is  void. 

At  the  common  law,  the  obstruction  of 
justice  in  the  courts  was  a  misdemeanor  and 
an  indictable  offense,  and  the  spiriting 
away  of  a  witness  to  prevent  the  witness 
from  testifying  was  always  held  to  be  one 
method  of  obstructing  justice  in  the  courts, 
and  in  order  to  constitute  this  offense,  it 
was  not  necessary  that  the  witness  should 
have  been  under  subpoena  or  recognizance. 
Com.  V.  Berry,  141  Ky.  477,  33  L.R.A. 
(N.S.)  976,  133  S.  W.  212,  Ann.  Cas.  1912C, 
516.  A  promise,  the  consideration  for 
which  is  an  agreement  to  defeat  or  hinder 
the  administration  of  the  criminal  laws,  is 
always  void,  as  against  public  policy,  and 
is  not  enforceable.  Averbeck  v.  Hall,  14 
Bush,  505;  Swan  v.  Chandler,  8  B.  Mon. 
97;  9  Cyc.  500,  There  is  some  divergence 
of  opinion  as  to  whether  or  not  a  promise 
to  repay  money  v  loaned  for  an  illegal  pur- 
pose is  void,  but  the  rule  is  thus  stated  in 
6  R.  C.  L.  p.  696,  as  follows:  The  "mere 
knowledge  of  the  borrower's  unlawful  in- 
tention .  .  .  does  not  ordinarily  render 
the  contract  illegal,  although  it  is  otherwise 
where  money  is  loaned  for  the  express  pur- 
pose of  being  used  in  an  illegal  transaction." 

And  further:  "It  undoubtedlv  is  a  cor- 
rect  principle,  it  has  been  said,  that  one 
who  furnishes  funds  to  another,  who  he 
knows  or  has  every  reason  to  believe  in- 
tends to  devote  them  to  the  perpetration  of 
crime,  and  seeks  to  procure  them  for  that 
purpose,  will  not  be  allowed  to  maintain 
an  action  on  his  contract."  6  R.  C.  L.  p. 
697. 

Hence  any  )>romise  which  £11  Johnson 
might  have  made  to  repay  to  appellant  the 
money  thus  illegally  furnished  for  such 
illegal  and  vicious  purpose  would  not  be 
enforceable,  as  the  appellant  was  a  partici- 
pant with  £11  Johnson  in  violating  the  law 
and  assisting  him  in  the  obstruction  of 
public  justice  by  furnishing  the  money  nec- 
essary to  accomplish  the  purpose  of  spirit- 
ing away  the  witness  beyond  the  jurisdic- 
tion of  the  court,  and  keeping  her  away  by 
means  of  money  furnished,  to  prevent  her 
from  testifying.  The  money,  it  seems,  was 
furnished  for  that  express  purpose.  This 
money  so  furnished  constitutes  a  part  of 
the  consideration  for  the  note  sued  on.  A 
L.R.A.1918C. 


portion  of  the  consideration  for  tlie  note 
was,  however,  sums  of  money  which  were 
furnished  to  £11  Johnson  for  legitimate  pur^ 
poses,  and  the  question  is  thus  presented: 
If  a  part  of  the  consideration  for  a  promise 
is  legal  and  valid,  and  a  part  is  illegal,  can 
the  promise  be  enforced  to  the  extent  of  the 
legal  consideration,  and  held  invalid  to  the 
extent  that  the  consideration  is  illegal? 
Can  you  thus  split  up  a  single  promise  and 
divide  its  effects?  This  question  is  an- 
swered in  9  Cyc.  566,  as  follows:  "If  any 
part  of  a  single  consideration  for  one  or 
more  promises  be  illegal,  or  if  there  are  sev- 
eral consideration  for  one  promise,  some 
of  which  are  legal  and  others  ill^al,  the 
promise  is  wholly  void,  as  it  is  impossible 
to  say  which  part  or  which  one  of  the  con- 
siderations induced  the  promise." 

In  Kimbrough  v.  Lane,  11  Bush,  556,  it  is 
said:  A  *'part  of  the  entire  consideration 
.  .  .  be  vicious,  the  whole  contract  is 
void." 

The  rule  is  different  where  the  considera- 
tion or  all  of  the  considerations,  if  there  be 
more  than  one,  are  legal,  and  they  are  relied 
upcn  to  s^ipport  several  promises  made  be- 
cause of  these  considerations,  some  of  which 
are  legal  and  others  illegal.  In  such  states 
of  case,  if  the  legal  promises  can  be  sepa- 
rated from  the  illegal  ones,  the  legal  ones 
may  be  enforced,  while  the  illegal  are  held 
void.  It  will  be  observed,  in  the  instant 
case,  that  the  note  is  a  single  promise,  and 
a  part  of  the  consideration  for  it  being  il- 
legal, it  vitiates  the  entire  promise,  in  ac- 
cordance with  the  rule  first  stated,  as  was 
held  in  Brown  v  Langford,  3  Bibb,  500, 
where  it  was  said:  ''There  is  no  question 
but  that  a  promise  founded  upon  several  con- 
siderations, one  of  which  is  vicious,  is  void; 
and  the  same  principle  requires  that  a  cove- 
nant should  be  held  to  be  so,  if  the  con- 
sideration be  in  part  affected  with  turpi- 
tude." 

In  addition  to  the  above-cited  authorities, 
the  principles  above  stated  have  been  up- 
held by  this  court  in  Collins  v.  Merell.  2 
Met.  (Ky.)  163;  Bugg  v.  Holt,  29  Ky.  L. 
Rep.  1208,  97  S.  W.  29;  McLane  v.  Dixon, 
30  Ky.  L.  Rep.  683,  99  S.  W.  601:  Smith 
V.  Corbin,  135  Ky.  729,  123  S.  \V.  277; 
Newport  Rollinjr  Mills  Co.  v.  Hall,  147  Ky. 
598,  144  S.  W.  760;  Gardner  v.  Maxev.  9 
B.  Mon.  90;  Donallen  v.  Iwennox,  6  Dana, 
89:  Stratton  v.  Wilson,  170  Ky.  «1,  185  S. 
W.  522.  The  note  which  the  mortgage  was 
executed  to  secure  l)eing  void  and  uncollect- 
able,  the  mortgage  is  also  void. 

The  judgment  is  therefore  affirmed. 
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Aimotaitioii — ^Right  to  recover  back  money  loaned  for  the  purpose  of  be- 
ing osed  in  an  illegal  tranaaction,  or  with  knowledge  of  borrower't 
intention  so  to  ose  it* 


/.  Introductory,  2^7, 
U,  Money    loaned    before    the   illegal 
traneaction,  247, 


III.  Money   loaned    to   pay    an    illegal 

debt,   252, 
IV,  MUcellaneotis,   264, 


I,  Introductory, 

It  will  be  seen  that  the  cases  on  this 
subject  are  in  a  good  deal  of  confusion. 
It  is  a  logical  rather  than  a  practical 
distinction  which  separates  the  lender 
who  has  mere  knowledge  of  the  borrow- 
er's illegal  purpose  from  one  who  lends 
^or  the  illegal  purpose  without  partici- 
pating in  it  or  making  it  a  condition. 
Further,  the  subject  is  peculiarly  one  of 
those  in  which  rules  are  likely  to  bend 
to  the  individual  case ;  or,  in  other  words, 
that  leave  too  much  to  the  judge  or 
jury.  In  the  absence  of  statute  the 
lender's  mere  knowledge  of  the  possibil- 
ity that  the  money  lent  may  be  used  for 
an  illegal  purpose  seems,  in  general,  not 
sufficient  to  prevent  its  recovery,  and 
yet  there  are  some  purposes  so  nefarious 
that  the  citizen  should  be  scrupulous  to 
see  that  he  gives  them  no  aid.  If,  for 
example,  the  borrower  requires  the 
money  for  bribery,  or  to  enable  him  to 
kill  someone,  or  to  use  it  in  facilitating 
the  escape  of  an  enemy  spy,  the  lender 
will  not  find  much  sympathy  from  his 
fellow  citizens  in  or  out  of  court. 

This  note  excludes  loans  by  agents, 
loans  by  one  jointly  interested,  and 
paper  in  the  hands  of  bona  fide  holders. 

For  right  of  broker  to  recover  com- 
missions on  advances  made  in  further- 
ing wagering  contract,  see  the  note  in 
11  L.R.A.  (N.S.)  575,  For  effect  of  trans- 
fer of  negotiable  instrument  to  secure 
money  for  gambling  purposes,  see  the 
note  in  22  L.R.A.(N.S.)  627.  For  right 
to  refuse  payment  of  draft  the  proceeds 
of  which  are  to  be  used  in  an  illegal 
transaction,  see  the  note  in  39  L.R.A. 
(N.S.)  1005,  For  validity  of  contracts 
in  business  which  it  is  a  misdemeanor 
to  transact,  see  the  note  in  12  L.R.A. 
(N.S.)  575.  For  loan  to  pay  usurious 
debt,  see  the  note  to  King  v.  Lane, 
post,  351. 

//.  Money  loaned  before  the  illegal 
transaction. 

There  are  a  number  of  cases  laying 
down  the  rule  of  distinction  between  the 
lender  who  merely  knows  of  the  bor- 
rower's intent  to  put  the  money  to  an 
illegal  use  and  one  who  lends  for  the 
L.R,A.19]8C. 


express  purpose  that  the  money  be  put 
to  such  use. 

''The  mere  knowledge  of  the  lender 
of  money,  of  the  illegal  use  that  the 
borrower  intends  to  make  of  the  money, 
is  not  enough,  of  itself,  to  fix  the  stain 
of  illegality  upon  the  lender.  In  order 
to  do  so,  it  must  appear  that  the  lender 
made  the  loan  for  the  purpose  to  en- 
able the  borrower  to  do  the  illegal  act.'^ 
McGavock  v.  Puryear  (1868)  6  Coldw. 
(Teim.)  34  (note  given  to  raise  money 
to  equip  Confederate  cavalry) ;  Bond  v. 
Perkins  (1871)  4  Heisk.  (Tenn.)  364; 
Jones  V.  Planters'  Bank  (1872)  9  Heisk. 
(Tenn.)  455;  Puryear  v.  McGavock 
(1871)  9  Heisk.  (Tenn.)  461. 

A  loan  to  a  company  with  knowledge 
that  the  same  was  obtained  to  enable 
it  to  make  iron  for  the  Confederate 
government  cannot  be  recovered,  but  if 
the  loan  was  made  to  be  used  as  the 
company  pleased,  ''but  without  any  un- 
derstanding that  it  was  to  be  used  in 
building  works  foi*  the  manufacture  of 
iron  for  the  Confederate  States,  or  any 
other  illegal  purpose,  his  mere  knowledge 
that  it  was  engaged  in  such  illegal  busi- 
ness, and  might  possibly  or  probably  use 
the  funds  so  obtained  from  him  in  ad- 
vancing such  work,  would  not  affect  his 
contract  injuriously."  Oxford  Iron  Co. 
V.  Spradley  (1874)  51  Ala.  171. 

While  mere  knowledge  of  the  lender 
that  the  borrower  intends  to  use  the 
money  in  illegal  speculation  will  not  pre- 
vent a  recovery  of  the  money  loaned,  if 
the  borrower  is  active  in  furthering  the 
illegal  speculation,  he  cannot  recover 
such  money.  Singleton  v.  Bank  of 
Monticello  (1901)  113  Oa.  527,  38  S.  E. 
947. 

The  mere  knowledge  that  the  borrow- 
er intends  to  use  the  money  in  a  wager- 
ing transaction  in  oil  is  not  sufficient 
to  defeat  recovery;  the  loan  must  be 
for  the  express  purpose  of  enabling  him 
to  commit  an  unlawful  act.  Waugh  v. 
Beck  (1886)  114  Pa.  422,  60  Am.  Rep. 
354,  6  Atl.  923,  where  there  was  no  pro- 
hibiting statute. 

If  a  person  who  advances  money  to 
another  knows  that  he  proposes  to 
use  it  to  gamble  on  the  bourse,  that  will 
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not  take  away  his  right  to  repayment 
if  he  has  not  participated  in  tne  gam- 
bling, and  ha»  not  advanced  the  money 
to  aid  it.  Venne  v.  Christin  (1899)  Rap. 
Jud.  Qnebcc  16  C.  S.  164. 

In  Tyler  v.  Carlisle  (1887)  79  Me. 
210,  1  Am.  St.  Rep.  301,  9  AtL  356,  the 
court,  in  affirming  a  verdict  for  the  de- 
fendant, held  that  if  the  plaintiff  lent 
the  money  with  an  express  understand- 
ing, intention,  and  purpose  that  it  was 
to  be  used  to  gamble  with,  and  it  was 
so  used,  the  debt  so  created  could  not 
be  recovered;  but  otherwise  if  the  plain- 
tiff had  merely  knowledge  that  the  money 
was  to  be  so  used. 

It  has  been  held  that  a  recovery  of 
money  loaned  will  not  be  defeated  by 
mere  knowledge  that  the  money  might 
be  used  in  an  illegal  enterprise  (Lewis 
V.  Alexander  (1879)  51  Tex.  578;  Cleve- 
land v.  Taylor  (1908)  49  Tex.  Civ.  App. 
496,  108  S.  W.  1037,  gambling) ;  nor 
by  mere  knowledge  that  the  borrower 
is  to  use  the  money  to  suppress  a  threat- 
ened criminal  prosecution  of  her  hus- 
band (Hines  v.  Union  Sav.  Bank  &  T. 
Co.  (J904)  120  Ga.  711,  48  S.  E.  120, 
loan  by  a  bank) ;  nor  by  knowledge 
that  the  borrower  is  to  use  the  money 
to  pay  off  existing  encumbrances  on 
property  used  for  lewd  purposes  and 
which  is  thereafter  so  to  be  used 
(Mechanics'  Realty  &  Improv.  Co.  v. 
Leva  (1915)  16  Oa.  App.  7,  84  S.  E. 
222) ;  nor  by  mere  knowledge  that  the 
borrower  intends  to  use  the  money  by 
engaging  in  the  purchase  of  options  on 
grain  in  the  market  of  another  state, 
or  investing  it  in  wagering  or  gambling 
contracts  (Jackson  v.  Citv  Nat.  Bank 
(1890)  125  Ind.  347,  9  L.R.A.  657,  25 
N.  E.  430) ;  nor  by  simple  knowledge 
that  the  borrower  intended  to  use  money 
advanced  on  a  note  or  bond  for  arming 
or  equipping  a  military  company  to  en- 
gage in  the  Rebellion  (Walker  v.  Jef- 
fries (1871)  45  Blifls.  160). 

Where  a  creditor  lends  his  debtor 
more  money  bona  fide  in  order  to  ob- 
tain security  for  the  whole,  which  he 
does  in  the  form  of  a  bill  of  sale,  such 
bill  will  be  good  although  the  creditor 
knew  that  the  debtor  had  committed 
forgery  and  might  use  some  of  the  money 
advanced  by  the  creditor  to  leave  the 
country.  Bagot  v.  Arnott  (1867)  Ir. 
Rep.  2  C,  L.  1. 

Mere  knowledge  of  the  lender  that  the 
borrower  intended  to  use  the  money  in  1 
illegal  speculation  will  not  bar  recovery 
of  the  money.  Plank  v.  Jackson  (1891) 
128  Ind.  424,  26  N.  E.  568,  where  the 
court  said :  "The  statute,  doubtless,  was 
L.R.A.1918C. 


enacted  to  prevent  the  borrowing  of 
money  to  be  at  the  time  wagered;  it 
provides  that  notes  given  *for  repaying 
any  monej*  lent  at  tJie  time  of  such  wager 
for  the  purpose  of  being  wagered  shall 
be  void,'  and  by  its  language  covers  cases 
of  loaning  money  at  the  time  of  the 
wager  for  the  purpose  of  being  wagered, 
and  does  not  include  cases  where  money 
is  borrowed  with  an  intention  on  the 
part  of  the  borrower  to  invest  it  in  some 
speculative  transaction  at  some  time  in 
the  future,  or  to  pay  losses  theretofore 
sustained  " 

In  Corbin  v.  Wachhorst  (1887)  73  Oal. 
411,  15  Pac.  22,  it  was  held  that  the 
plaintiff  mie^ht  recover  on  a  promissory 
note  given  for  money  lent  by  him  to  the 
defendant  during  play  at  dice,  in  which 
the  plaintiff  was  engaged  part  of  the 
time,  the  plaintiff  not  being  a  winner 
at  the  game,  which  was  not  forbidden 
by  statute. 

So,  also,  it  has  been  held  that  a  con- 
veyance of  property  to  a  broker  know- 
ing that  it  could  or  would  be  used  to 
assist  him  in  his  illegal  business  of  deal- 
ing in  cotton  futures  might  be  set  aside 
(Puteh  V.  Sanger  (1914)  —  Tex.  Civ. 
App.  — ,  163  S.  W.  697):  that  money 
lent  in  New  Jersev  to  bet  on  an  elec- 
tion  could  be  recovered  in  Pennsylvania, 
there  being  no  evidence  of  any  prohibit- 
ing statute  in  New  Jersev  (Bcott  v.  Duffy 
(1849)  14  Pa.  18);  and  that  money  lent 
in  a  foreign  country  for  the  purpose  of 
being  used  by  the  borrower  for  gaming, 
the  game  not  being  illegal  by  the  law 
of  that  country,  could  be  recovered  in 
the  English  courts  (Saxbv  v.  Fulton 
[1909]  2  K.  B.  (Eng.)  208,  4  B.  R.  C. 
381,  78  L.  J.  K.  B.  N.  S.  781,  101  L.  T. 
N.  S.  179,  25  Times  L.  R.  446,  53  Sol. 
Jo.  379,  17  Ann.  Cas.  39). 

On  the  other  hand,  it  has  been  held 
that  there  could  be  no  recovery  for 
money  lent  to  be  used  to  suppress  a 
criminal  prosecution  (Plumer  v.  Smith 
(1832)  6  N.  H.  553,  22  Am.  Dee.  478) ; 
for  money  lent  a  Confederate  county 
(on  its  bonds)  to  buy  salt  with  to  coun- 
teract the  effect  of  the  United  States 
blockade  (Leak  v.-  Richmond  County 
(1870)  64  N.  C.  133;  Setzer  v.  Catawba 
Countv  (1878)  64  N.  C.  616;  Briekell 
V.  Halifax  (1879)  81  N.  C.  240);  for 
money  knowingly  lent  on  a  note  to  hire 
a  substitute  to  put  into  the  Confederate 
army  (Kingsbury  v.  Flemming  (1872) 
66  K.  0,  524) ;  so  of  money  lent  on  a 
bond  to  hire  such  a  substitute  (Critcher 
V.  Hollowav  (1870)  64  Jf.  C.  526:  Kinsrs- 
bury  V.  Gooch  (1870)  64  N.  O.  528): 
so  of  money  knowinsrly  lent  on  a  bond 
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for  equipping  a  volunteer  Confederate 
company  (Smitherman  v.  Sanders  (1870) 
64  N.  C.  522);  so  of  money  knowingly 
lent  on  bonds  to  buy  a  forge  to  make 
iron  for  the  Confederate  government 
(Logan  V.  Plummer  (1874)  70  N.  0. 
388) :  and  so  of  money  lent  for  tbe  ex- 
press purpose  of  prohibited  gambling  in 
futures  (Catton  v.  Catton  (1912)  €9 
Wash.  130, 124  Pac  387). 

In  a- ease  where  the  jury  found  that 
the  plaintiff  bank,  in  cashing  a  cheek, 
had  no  knowledge  as  to  the  purpose  for 
whieh  the  monev  was  to  be  used,  it  was 
stated  that  if  it  had  cashed  the  cheek 
knowing  the  money  was  to  be  used  in 
gambling,  it  eould  not  recover,  gamblinig 
being  unlawful  by  the  laws  of  the  state. 
Camas  Prairie  State  Bank  v.  Newman 
(1909)  15  Idaho,  719,  21  L.R.A.(N.S.) 
703,  128  Am.  St.  Rep.  81,  99  Pac.  833. 

In  Sehirm  v.  Wieman  (1906)  103  Md. 
541,  7  L.R.A.(X.S.)  175,  115  Am,  St. 
Rep.  373,  63  Atl.  1056,  7  Ann.  Cas.  1008, 
in  holding  that  there  was  no  illegal  act  or 
intent  on  the  part  of  anyone,  the  court 
said:  **lt  undoubtedly  is  a  correct  prin- 
ciple that  one  who  furnishes  funds  to 
another  who  he  knows  or  has  every  rea- 
son to  believe  intends  to  devote  them 
to  the  perpetration  of  crime,  and  that 
they  were  procured  for  that  purpose, 
will  not  be  allowed  to  maintain  an  ac- 
tion on  his  contract.  He  cannot  do  so 
for  the  reason  that,  as  was  said  (Han* 
auer  v.  Doane  (1871)  12  Wall.  (U.  S.) 
347,  20  L.  ed.  441)  by  Judge  Story 
in  his  Confiiet  of  Laws,  §  253:  'No  one 
can  hesitate  to  say  that  such  a  man 
voluntarily  aids  in  the  perpetration  of 
the  fraud,  and,  morally  speaking,  is 
almost,  if  not  quite,  as  guilty  as  the 
principal  offender.' " 

Statntes. 

Apart  from  advances  by  brokers  in 
prohibited  speculations,  most  of  the 
cases  expressly  decided  upon  statutes 
relate  to  gambling  transactions.  These 
statutes  are  more  or  less  framed  on  the 
lines  of  the  Statute  of  9  Anne,  chap. 
14,  providing  that  "all  notes,"  etc., 
"securities,"  etc.,  "for  the  reimbursing 
or  repaying  any  Money  knowingly  lent, 
or  advanced  for  such  gaming  or  betting 
as  aforesaid,  or  lent  or  advanced  at  the 
Time  and  Place  of  such  Play,  to  any 
Person  or  Persons  so  gaming  or  betting 
as  aforesaid,  or  that  shall,  during  such 
Play,  00  play  or  bett,  shall  be  utterly 
void,  frustrate,  and  of  none  Effect,  to 
all  intents  and  purposes  whatsoever." 

At  first  it  was  the  disposition  of  the 
eonrts  to  hold  under  this  statute  that 
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while  seourities  for  loans  for  gambling 
eould  not  be  enforced,  the  money  lent 
oould  be  recovered,  as  it  was  not  a 
"security"  within  the  statute.  Barjeau 
V.  Walmsley  (1746)  2  Strange,  1249,  93 
Bug.  Reprint,  1161 ;  Wettenhall  v.  Wood 
(1793)  1  Esp.  (Eng.)  18. 

So  in  Robinson  v.  Bland  (1760)  1  W. 
Bl.  234,  96  Bag.  Reprint,  129,  where  the 
plaintiff  sued  on  the  common  counts  and 
on  a  bill  of  exchange  given  him  by  the 
defendant  in  France,  partly  for  money 
lent  at  the  time  and  place  of  play  and 
partly  for  money  won  at  play,  it  was 
held  that  while  the  bill  was  void,  the 
plaintiff  might  recover  on  the  common 
counts  for  the  money  lent,  but  not  for 
that  won. 

But  in  M'Kinnell  v.  Robinson  (1838) 
3  Meeer  &  W.  434, 150  Eng.  Reprint,  1215, 
7  L.  J.  Exeh.  N.  S.  149,  where  it  was 
held  that  money  lent  for  the  purpose 
of  illegally  playing  and  gaming  there- 
with at  hazard,  a  prohibited  game,  could 
not  be  recovered,  the  court  doubted  the 
cases  of  Barjeau  v.  Walmsley  (Eng.) 
supra,  and  Alcinbrook  v.  Hall  (1766)  2 
Wils.  309,  95  Eng.  Reprint,  828,  infra. 

There  seems  still,  however,  to  have 
been  some  uncertainty  about  the  matter, 
as  appears  from  the  decision  in  Quar- 
rier  v.  Colston  (1842)  6  Jur.  959, 1  Phill. 
Ch.  147,  41  Bug.  Reprint,  587,  12  L. 
J.  Ch.  N.  S .  57,  where  it  was  held 
that  equity  will  not  enjoin  an  ac- 
tion on  an  1.  O.  U.  for  money  lent 
at  Baden  Baden,  to  be  employed  there 
for  gambling,  it  not  appearing  that  the 
game  was  illegal  there  or  in  England, 
the  court  saying:  "Until  the  late  case 
of  M'Kinnell  v.  Robinson,  in  the  court 
of  exchequer,  it  had  been  supposed  that 
in  all  cases,  although  securities  given 
for  money  won  at  play  were  void  by  the 
Statute  of  Anne,  yet  that  the  money 
might  be  recovered." 

(See  further  as  to  the  conflict  of 
laws  on  this  subject  the  notes  in  64 
L.R.A.  160,  and  46  L.R.A.(N.S.)   650). 

In  the  American  courts  no  distinction 
is  made  in  general  between  securities 
and  money,  and  some  of  the  statutes  are 
explioit  on  the  subject. 

A  note  given  in  part  for  money  loaned 
while  the  parties  were  playing  poker, 
to  be  used  in  the  game,  is  void  under 
the  Statute  of  Anne  in  force  in  Mary- 
land, and  a  judgment  upon  such  note 
will  be  enjoined  as  void.  Emerson  v. 
Townsend  (1890)  73  Md.  224,  20  Atl. 
984. 

In  Mordecai  v.  Dawkins  (1856)  9  Rich. 
L.  (S.  C.)  262,  it  was  held  that  a  note 
given  for  money  knowingly  lent  to  gam- 
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ble  with  at  the  time  and  place  of  play 
was  void  by  the  Statute  of  Anne  and 
the  South  Caroline  statute,  and  that  a 
verbal  promise  to  repay  the  money  was 
void ;  this  apparently  overrules  Oarsan 
V.  Rambert  (1804)  2  Bay  (S.  0.)  562, 
where  it  was  held  that  the  value  of  a 
horse  lent  to  stake  on  a  game  of  cards 
might  be  recovered,  as  the  statutes  mere- 
ly declare  void  gambling  contracts  and 
securities  for  their  performance. 

In  Ruckman  v.  Bryan  (1846)  3  Denio 
(N.  Y.)  340,  the  court  considered  that 
the  Statute  of  Anne,  as  lately  construed 
by  the  English  courts,  prevented  the  re- 
covery of  money  lent  for  gaming  or 
betting,  and  held  that  where  two  parties 
made  a  bet  with  a  third  party  on  a 
horce  race,  and  one  of  them  advanced 
to  the  stakeholder  the  share  of  his  bet- 
ting partner,  and  the  bet  was  lost,  that 
the  advancer  could  not  recover  the  money 
of  such  partner. 

In  Peck  V.  Briggs  (1846)  3  Denio 
(N.  Y.)  107,  where  the  court  stated  that 
he  did  not  see  how  money  knowingly  lent 
for  the  purpose  of  betting  or  gaming 
could  be  recovered  from  the  borrower 
under  the  New  York  statute^  which  went 
further  than  the  Statute  of  Anne,  A 
and  B,  wishing  to  bet  with  each  other  on 
an  election,  borrowed  the  money  from  C 
and  made  him  stakeholder;  A  winning 
the  bet,  C  paid  him  the  money  on  his 
promise  to  repay  B's  stake  if  B  failed 
to  pay  the  loan.  B  failing  to  pay  the 
loan,  A  desired  C  to  sue,  agreeing  that 
if  the  suit  failed  A  would  pay  the  loan 
and  costs  and  expenses.  It  was  held  on 
the  failure  of  the  suit  that  A  was  liable 
to  C  for  the  loan  and  costs  and  ex- 
penses. 

Money  lent  while  the  parties  and 
others  were  gaming  and  playing  at  cards, 
for  the  purpose  of  enabling  the  borrower 
to  continue  such  gaming  and  playing, 
cannot  be  recovered  where  the  statute 
declares  that  all  notes,  bills,  bonds,  mort- 
gages, and  other  securities,  given  for 
money  won,  or  for  repaying  any  money 
knowingly  lent  for  any  gaming  or  bet- 
ting, shall  be  void  and  of  no  effect,  as 
between  the  i)arties  to  the  same.  White 
V.  Buss  (1849)  3  Cush.  (Mass.)  448. 

A  promise  to  pay  for  a  thing  lent 
to  a  person  then  engaged  in  a  game,  to  be 
bet  therein,  was  held  to  be  void  by  the 
statute  of  Virginia  in  force  in  Kentucky, 
providing  that  every  promise,  etc.,  to 
repay  or  secure  money  or  other  thing 
lent  or  advanced  for  the  purpose  of 
gaming,  etc.,  shall  be  void.  Levy  v.  Per- 
kins (1817)  4  Bibb.  (Ky.)  505.  It  was 
similarly  held  as  to  a  note  given  for 
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lottery  tickets  advanced  for  the  purpose 
of  being  staked,  etc  Colyer  v.  Ransom 
(1817)  4  Bibb  (Ky.)  552. 

A  note  given  for  money  loaned  to  the 
maker  at  the  time  and  place  of  making 
an  election  bet  is  void  under  the  statute 
providing  that  a  security  ^*for  the  re- 
imbursing or  repaying  any  money  know- 
ingly lent  or  advanced,  ...  to  any 
person  or  persons  .  wagering. 

.  .  .  or  that  shall  at  such  time  and 
place  so  *wager/  "  is  "utterly  void,  frus- 
trate, and  of  none  effect,  to  all  intents 
and  purposes  whatsoever.''  Maehir  v. 
Moore  (1845)  2  Gratt.  (Va.)  258. 

Money  loaned  in  the  state  for  the 
purpose  of  gaming  in  or  out  of  the  state 
cannot  be  recovered  where  the  statute 
provides  that  every  contract  "for  the 
consideration  of  money,  property,  or 
other  thing  lent  or  advanced  for  the  pur- 
pose of  gaming,  or  lent  or  advanced  at 
the  time  of  any  betting,  gaming,  or 
wagering,  to  a  person  then  actually  en- 
gaged in  betting,  gaming,  or  wagering, 
shall  be  void."  Collins  v.  MerreU  (1859) 
2  Met.  (Ekj,)  163.  So  where  the  money 
was  advanced  by  pool  sellers  on  horse 
races  to  enable  the  defendant  to  buy  a 
pool  on  a  horse  race.  Alf  riend  v.  Hughea 
(1868)  4  Bush  (Ky.)  40.  So  where  the 
money  was  advanced  by  placing  bets  on 
horse  races  for  the  defendant  at  his  re- 
quest. McDevitt  V.  Thomas  (1908)  130 
Ky.  805,  114  S.  W.  273. 

Money  advanced  to  pay  losses  at  poker 
to  third  parties  in  games  in  some  of 
which  the  lender  participated,  the  lender 
having  promised  to  pay  such  losses  be- 
fore the  end  of  the  first  game,  cannot 
be  recovered  where  the  statute  provides 
that  all  promises  "where  the  whole  or 
any  part  of  the  consideration  of  such 
promise,  agreement,  ...  or  other 
security  shall  be  for  money  or  other 
valuable  thing  whatsoever  won  or  lost, 
laid  or  staked,  or  betted  at  or  upon  any 
game  of  any  kind  or  under  any  name 
whatsoever,  or  by  any  means,  .  . 
or  for  the  irepayment  of  money  or  other 
thing  of  value,  lent  or  advanced  at  the 
time  and  for  the  purpose,  of  any  game, 
play,  bet  or  wager,  or  of  being  laid, 
staked,  betted  or  wagered  thereon  shall 
be  absolutely  void."  Schoenberg  v.  Ad- 
ler  (1900)  105  Wis.  645,  81  N.  W.  1055. 

A  check  given  for  money  borrowed  to 
gamble  with  and  later  lost  to  the  lender 
cannot  support  a  recovery  by  one  who 
acquired  it  when  aware  of  the  circum- 
stances, the  statute  providing  that  "all 
notes,  bills,  bonds,  mortgages,  or  other 
securities,  or  other  conveyances,  the  con- 
sideration for  which  shall  be  monev  or 
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other  things  of  valne,  won  by  playing 
at  any  unlawful  game,  shall  be  void  and 
of  no  effect  as  between  the  parties  to  the 
same  and  all  other  persons,  except 
holders  in  good  faith  without  notice  of 
the  illegality  of  such  contract  or  con- 
veyance." Ash  V.  Clark  (1903)  32  Wash. 
390,  73  Pac.  381. 

The  statute  of  New  York  is  clearly 
broad  enough  to  cover  the  decision  in 
Johnson  v.  Clark  (1898)  23  Misc.  346, 
51  N.  Y.  Supp.  238,  holding  that  jewelry 
jiven  to  secure  poker  chips  advanced  by 
the  defendant  to  be  used  in  a  game  in 
which  both  parties  participated  might  be 
recovered  by  the  plaintiff,  a  minor;  and 
that  in  Ransom  v.  Vermilvea  (1887)  11 
K.  Y.  S.  R.  683,  holding  that  chips  lent 
to  be  played  with  in  a  poker  game  in 
which  the  parties  participated  cannot  be 
the  subject  of  recovery. 

In  Scott  V.  Baker  (1908)  143  IlL  App. 
151,  it  was  held  that  money  lent  know- 
ing that  it  was  to  be  used  in  prohibited 
speculation  could  not  be  recovered,  the 
statutes  providing  that  option  contracts 
should  be  considered  gambling  contracts 
and  should  be  void,  and  that  ''all  prom- 
ises .  .  .  the  whole  or  any  part  of 
the  consideration  whereof,  shall  be  for 
money  .  .  .  won  by  gaming  .  .  . 
or  for  the  reimbursing  or  paying  any 
money  or  property  knowingly  lent  or 
advanced  at  the  time  and  place  of  such 
play  or  bet  to  any  person  or  persons  so 
gaming  or  betting,  or  that  shall,  during 
such  play  or  betting,  so  play  or  bet, 
shall  be  void  and  of  no  effect.'' 

On  the  other  hand,  money  lent  to  be 
gambled  with  in  the  lender's  house  may 
be  recovered  where  the  statute  merely 
prohibits  the  recovery  of  money  won  at 
gambling.  Vasquez  v.  Florence  (1905) 
5  Philippiiie,  183. 

In  Ensley  v.  Patterson  (1862)  19  Ind. 
95,  it  was  held  that  to  defeat  a  note 
given  for  money  lent  for  the  purpose  of 
wagering  and  betting  on  an  election,  it 
must  be  alleged  that  the  money  was  lent 
at  the  time  of  such  wager,  when  the 
statute  declared  void  all  notes,  etc.,  "for 
repaying  any  money  lent  at  the  time  of 
such  wager,  for  the  purpose  of  being 
wagered." 

And  in  Longnecker  v.  Shields  (1891) 
1  Colo.  App.  264,  28  Pac.  659,  it  was 
held  that  there  is  nothing  ill^al  in  ad- 
vancing money  to  enable  the  borrower 
to  start  a  "faro  bank"  within  the  stat- 
ute providing  that  all  contracts,  etc., 
and  notes  for  the  reimbursing  or  pay- 
ing any  money  or  property  knowingly 
lent  or  advanced  at  the  time  or  place  of 
L.R,A.1»18C. 


such  play,  to  any  person  or  persons  so 
gaming  or  betting,  shall  be  utterly  void 
and  of  no  effect. 


Lender  UM  Active  partleipABt^ 

It  would  seem  clear  that  the  lender 
ought  not  to  recover  where  he  is  an 
active  participant  in  the  illegal  use  of 
the  money,  as  was  clearly  the  case  in 
Johnson  v.  McMillon,  ante,  244. 

Thus,  where  the  plaintiff  and  the  de- 
fendant, who  was  the  master  of  a  vessel, 
and  also  the  vessel,  were  taken  by  the 
enemy,  and  the  plaintiff  advanced  money 
to  ransom  the  vessel,  for  which  the  de- 
fendant gave  him  a  bill  of  exchange,  it 
was  held  that  both  parties  were  equally 
to  be  benefited  by  the  transaction,  and 
that  the  plaintiff  could  not  recover  on 
the  bill,  the  ransoming  being  forbidden 
by  the  statute  and  securities  given  for 
ransom  being  void.  Webb  v.  Brooke 
(1910)  3  Taunt.  6,  128  Eng.  Reprint,  3. 

So,  if  the  lender  of  money  to  a  wife 
to  enable  her  to  compromise  a  criminal 
prosecution  actually  participates  in  such 
employment  of  the  money,  he  cannot  re- 
cover it.  Pierson  v.  Green  (1904)  69 
S.  0.  559,  48  S.  E.  624. 

"Where  the  party  advancing,  or  even 
loaning,  the  money,  participates  and 
shares  in  the  gambling  transaction  thus 
promoted  by  his  act,  he  thereby  becomes 
a  particeps  criminis,  and  cannot  recover 
for  money  loaned  or  advanced  under 
such  circumstances."  Appleton  v.  Max- 
well (1901)  10  N.  M.  748,  55  L.R.A.  93, 
65  Pac.  158. 

The  following  three  cases  seem  to  be- 
long to  the  same  class,  although  the 
court  did  not  expressly  comment  on  the 
feature  of  the  participation  of  the 
lender.  Thus,  in  Bates  v.  Watson  (1853) 
1  Sneed  (Tenn.)  376^  it  was  held  that 
money  lent. for  the  express  purpose  of 
being  staked  on  an  election  bet  could 
not  be  recovered  (where  there  was  evi- 
dence that  the  lender  was  interested  in 
the  bet).  And  in  Cutler  v.  Welsh 
(1862)  43  N.  H.  497,  it  was  held  that 
money  knowingly  lent  to  be  used  for  the 
purpose  of  gambling  could  not  be  re- 
covered nor  could  there  be  a  recovery 
on  a  note  given  for  such  money  (where, 
however,  most  of  the  money  was  lost  to 
the  plaintiff).  And  in  Viser  v.  Bert- 
rand  (1853)  14  Ark.  267,  it  was  held 
that  money  advanced  to  a  husband  at 
the  wife's  request,  by  her  counsel,  the 
consideration  being  that  the  husband 
would  make  no  opposition  to  a  pending 
divorce  suit,  could  not  be  recovered, 
although  she,  after  the  divorce,  express- 
ly promised  to  pay  it. 
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Ill,  Money  loaned  to  pity  an  illegnl 

debt. 

It  vnW  be  observed  that  when  the  il- 
legal transaetion  has  heeix  eompleted, 
and  all  that  remains  is  the  payment  of 
a  debt  incurred  therein,  the  lending  of 
money  to  pay  such  debt  seems,  generally 
speaking,  to  be  looked  upon  by  the 
courts  with  greater  favor  than  the  lend- 
ing of  money  to  engage  upon  an  illegal 
enterprise. 

In  Armstrong  v.  Toler  (1826)  11 
Wheat.  (U.  S.)  258,  6  L.  ed.  468,  Mar- 
shall, Ch.  J.  said :  '^The  general  proposi- 
tion stated  by  Lord  Mansfield  in  Faik- 
ney  v.  Reynous  (1767)  4  Burr.  2069,  98 
£ng.  Reprint,  79,  that  if  one  person  pay 
the  debt  of  another  at  his  request,  an 
action  may  be  sustained  to  recover  the 
money,  although  the  original  contract 
was  unlawful,  goes  far  in  deciding  the 
question  now  before  the  court.  That 
the  person  who  paid  the  money  knew 
it  was  paid  in  discharge  of  a  debt  not 
recoverable  at  law  has  never  been  held 
to  alter  the  case.  A  subsequent  express 
promise  is,  undoubtedly,  equivalent  to 
a  previous  request." 

In  Leavitt  v.  Blatchford  (1848)  5 
Barb.  (N.  Y.)  9,  it  is  said  that  where  the 
statute  does  not  make  the  payment  of  an 
illegal  debt  illegal,  a  promise  to  pay  a 
loan  made  to  pay  the  illegal  debt  is  not 
illegal. 

Where  losses  have  been  incurred  in  an 
illegal  transaction  a  person  who  lends 
money  to  the  loser  with  which  to  pay 
the  debt  can  recover  the  loan,  notwith- 
standing his  knowledge  of  the  fact  that 
the  money  was  to  be  so  used.  Arm- 
strong V.  American  Exch.  Nat.  Bank 
(1889)  133  U.  S.  433,  33  L.  ed.  747,  10 
Sup.  Ct.  Rep.  450  (possibly  not  necessa- 
ry to  decision) ;  Sampson  v.  Camper- 
down  Cotton  Mills  (1897)  82  Ped.  833 
(possibly  not  necessarj'  to  decision). 
.  So  it  has  been  held  that  there  may  be 
a  recovery  for  money  advanced  as  loans 
to  pay  the  borrower's  losses  in  illegal 
speculations  (Ballard  v.  Green  (18HG) 
118  N.  0.  390,  24  S.  E.  777) ;  on  a  note 
for  money  knowingly  lent  to  pay  accrued 
margins  on  a  prohibited  option  contract 
(Charleston  State  Bank  v.  Edman 
(1900)  99  111.  App.  235);  on  a  note  for 
goods  delivered  at  the  maker's  recjuest 
to  pay  his  election  bet  (White  v.  Yar- 
brough  (1849)  16  Ala.  109);  for  the 
value  of  goods  furnished  on  store  orders 
to  pay  the  drawer's  gambling  debt 
(English  V.  Young  (1849)  10  B.  Mon. 
(Ky.)   141).     So  it  has  been  said  that 

one  might  recover  monev  lent  to  pav  a 
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gambling  debt  (MeKinney  v.  Pope 
(1842)  3  B.  Mon.  (Ky.)  93);  and  the 
same  was  held  where  it  seems  that  the 
lender  did  not  know  of  the  purpose 
(Cooley  T.  Allen  (1906)  28  Ky.  L.  Rep. 
982,  90  S.  W.  1048). 

Money  loaned  to  pay  gaming  debts 
mav  be  recovered.  It  is  not  within  the 
prohibition  in  the  statute  against  con- 
tracts "to  repay  or  secure  money  or  oth- 
er thing'  lent  or  advanced  for  that  pur- 
pose, or  lent  or  advanced  at  the  time  of 
such  gaming,"  although  lent  at  a  gamiiig^ 
place.  Smith  v.  Hanris  (1856)  3  Sneed 
(Tenn.)  553. 

It  was  said  obiter  in  Jaooby  v.  Heidel- 
berg (1900)  33  Misc.  Ill,  67  N.  Y.  Supp. 
146,  that  the  principle  is  now  well  set- 
tled with  respect  to  gambling  contracts 
that  where  a  loss  is  already  incurred, 
any  person  other  than  the  winner  who 
advances  money  or  other  property  to  the 
loser  to  enable  him  to  pay  the  loss  may 
recover  such  advance  in  the  absence  of 
a  spe<.-ial  statute. 

In  Greathouse  v.  Throckmorton 
(1831)  7  J.  .J.  Marsh.  (Ky.)  16,  A,  losing 
$150  at  cards  to  B,  requested  C  to  pay- 
it,  and  C  did  so  by  crediting  B  the 
amount  which  B  owed  him,  of  which 
part  was  for  a  gambling  debt;  it  was 
held  that  C  might  recover  the  $150  from 
A  notwithstanding  the  statute  made 
void  all  promises  "to  any  person  or  for 
his  use"-  in  consideration  of  money  or 
property  "by  him  won,  or  whereof 
money  or  other  thing  so  won,  lent,  or 
advanced,  shall  be  a  part  or  all  of  the 
consideration  money." 

It  may  be  noted,  while  beyond  the 
scope  of  this  note,  that  where  A  and  B 
jointly  bet  and  lost  on  an  election,  and  A 
paid  more  than  his  share  of  the  loss,  it 
was  held  that  he  might  recover  on  a 
note  B  gave  him  for  the  excess  (Brooks 
v.  Brady  (1893)  53  DL  App.  155),  al- 
though the  statute  made  void  all  promis- 
es, notes,  etc.,  made,  etc.,  or  "for  the  re- 
imbursing or  paying  any  money  or  prop- 
erty knowingly  lent  or  advanced  at  the 
time  and  place  of  such  play  or  bet." 

Money  advanced  to  pay  losses  in  op- 
tion deals  in  another  state  is  not  unre- 
coverable where  the  statute  of  such 
other  state  merely  provides  that  "a  eon- 
tract  for  the  purchase  or  sale  of  a  com- 
modity of  any  kind,  to  be  delivered  at  a 
future  day,  the  parties  not  intending 
that  the  commodity  is  to  be  actually 
delivered  in  kind  and  the  price  paid, 
shall  not  be  enforced  by  any  court:  nor 
shall  any  contract  of  the  kind  commonly 
called  'futures'. be  enforcerl,  nor  sihaJl  a 
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Mntract  in  -  this  seetion  mentioned  be 
a  valid  eonsideration,  in  vhole  or  in 
part,  for  anv  prcmiises  or  undertaking.*' 
Searles  v.  Lum  (1»01)  89  Mo.  A  pp.  235. 

^VTiere  a  note  with  a  surety  was  given 
for  monev  borrowed  to  bire  a  substitute 
to  put  into  tbe  Confederate  army,  and 
the  surety  paid  it  at  the  request  of  the 
prinnpal,  who  gare  him  a  new  note,  it 
was  held  that  the  surety  might  reeover 
on  the  new  note.  Powell  v.  Smith 
(1872)  66  N.  C.  401. 

It  niav  be  noted  that  it  was  held  in 
Stewart  \-.  Miller  (1887)  3  TeX  App. 
Civ.  Caa.  (Willson)  366,  that  if  the  loser 
at  play  gives  to  a  third  person,  not  a 
player,  a  draft,  and  asks  him  to  eash  it 
and  pay  the  debt  and  he  does  so,  such 
third  person  may  reeover  of  the- drawer. 

But  one  lending  money  to  pa\-  card 
debts  cannot  recover  it  if  he  has  an}- 
percentage  or  commission  on  the  mone}' 
staked  in  the  plav.  White  v.  Wilson 
(1897)  100  Ky.  367,  37  L.R.A.  197,  38 
S.  W.  495. 

In  St.  Croix  v.  Moms  (1886)  1  Cab.  & 
El.  (Bug.)  485,  it  was  held  that  the 
secretarv  of  a  club  where  baecarat  was 
played  «50uld  not  recover  on  a  check 
given  him  by  the  defendant  for  counters 
with  which  to  pay  his  losses  at  the  game, 
as  the  plaintiff  was  really  a  party  to  the 
gambling  transaction. 

In  Alcinbrook  v.  Hall  <1766)  2  Wils. 
309,  95  Bng.  Reprint,  828,  it  war  held 
under  the  Statute  of  Anne  that  assump- 
sit would  lie  for  money  paid  •  by  the 
plaintiff  for  the  defendant,  lovl  on  a 
horse  race,  as  the  statute  did  net  con- 
tain the  word  "contract."  And  in  Hus- 
sey  V.  Crickitt  (1811)  3  Campb.  168,  it 
was  held  that  where  the  winner  of  a 
dinner  paid  for  it,  he  might  recover  the 
amonnt  from  the  loser. 

In  Hill  V.  Fox  (1859)  4  Hurlst  k  N. 
359,  157  Eog.  Reprint,  879,  where  the 
defendant,  desiring  to  pay  the  i)laintiff 
and  others  money  loat  in  bettings  on 
horse  races,  borrowed  money  of  the 
plaintiff,  giving  him  an  agreement  to 
^ve  certain  security,  and  paid  him  what 
he  had  lost  to  him,  it  was  held  that  the 
court  properly  instructed  the  jury  to  the 
effect  that  ''if  you  believe  that  this  deed, 
which  upou  the  face  of  it  purports  to  be 
a  security  for  a  sum  of  i^  2,000,  money 
lent,  is  merely  a  colorable  transaction 
for  the  purpose  of  passing  the  money 
and  carrying  into  effect  an  illegal  agree- 
ment, then  the  deed  is  void:  but  if  you 
are  of  opinion  that  there  was  no  such 
stipulation,  and  that  the  plaintiff  ad- 
vanced the  £2,000  as  a  loan,  and  put  it 
into  the  hands  of  the  defendant  as  the 
1.R.A.1918C. 


lawful  owner,  to  do  with  it  aa  he  pleased, 
the  deed  is  perfectly  valid  although  the 
plaintiff  expected  to  be  paid  his  bets  out 
of  the  monev  so  lent." 

On  the  other  hand,  there  are  numerous 
eases,  most  of  them  decided  under  stat^ 
utes,  whieh  hold  that  the  money  loaned 
to  pay  the  illegal  debt  could  not  be  re- 
covered. 

In  Hanauer  v.  Doane  (1870)  12  Wall. 
(U.  8.)  342,  20  L.  ed.  439,  it  was  hdd 
that  one  who,  at  the  defendant's  request, 
took  up  his  duebills  issued  to  pay  for 
stores  supplied  by  the  defendant  to  the 
Confederate  government,  oould  not  re^ 
cover  on  promissory  notes  given  in  place 
of  the  bills.  But  the  court  stated  that 
if  the  plaintiff  had  knowingly  lent  mon- 
ey to  take  up  the  duebills,  the  loan 
would  have  been  legal  as  one  degree 
further  removed  from  the  illegal  trans^ 
action. 

In  Scollans  v.  Flynn  (1876)  120  Mass. 
271,  it  was  held  that  money  paid  to 
satisfy  a  third  person's  betting  debt 
eould  not  be  recovered  from  him  where 
the  statute  provided  that  the  loser 
migh.t  reeover  back  from  the  winner 
money  lost. 

InAyer  v.  Younker  (1897)  10  Colo. 
App.  27,  50  Pac.  218,  it  was  held  that  a 
note  given  in  part  for  the  payment  of 
gambling  losses  and  in  part  for  money 
borrowed  to  gamble  with,  and  lost  to  the 
lender,  was  void  under  the  Ck>lorado 
statute  referred  to  und^  Longneeker  v. 
Shields  (1891)  1  Oolo.  App.  ^4,  28  Pae. 
659,  supra,  under  "Statutes." 

In  Cannan  V.  Bryce  (1819)  3  Bam.  & 
Aid.  179,  106  Eng.  Reprint,  628,  6  Eng. 
Rul.  Cas.  326,  it  was  held  that  a  bond 
given  to  secure  one  who  lent  the  obligor 
money  to  pay  his  losses  in  an  illegal 
stock-jobbing  transaction  was  void,  and 
that  property  transferred  in  payment 
of  the  bond  might  be  recovered  by  the 
assignees  of  the  bankrupt  obligor,  the 
statute  <of  7  Geo.  II.  chap.  8)  provid- 
ing: "That  no  money  or  other  considera- 
tion shall  be  voluntarily  given,  paid,  had, 
or  received  for  the  compounding,  satis- 
fying, or  making  up  any  difference  fot 
not  transferring  any  public  stock,  or  not 
performing  any  contract  or  agreement 
stipulated  to  be  performed."  The  court 
overruled  Faiknev  v.  Revnous  (1767)  4 
Burr.  2069,  98  Eng.  Repnnt,  79,  where 
the  plaintiff  recovered  in  an  action  on  a 
bond  given  to  secure  the  plaintiff  for  il- 
legal stock-jobbing  debts  paid  by  him 
for  the  defendant. 

Where  the  plaintiff,  to  enable  the  de- 
fendant to  pay  a  bet  on  a  horse  race 
which  the  defendant  had  lost  to  a  third 
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person,  drew  a  bill  of  exchange  on  the 
defendant  which  he  accepted,  it  was 
held  that  the  plaintiff  could  not  recover, 
as  the  Statute  5  and  6  Wm.  IV.  chap.  41, 
§  1,  enacted  that  such  a  security  should 
be  deemed  to  have  been  made  for  an  il- 
l^^al  consideration.  Hay  v.  Ayling 
(1851)  16  Q.  B.  (Eng.)  423,  20  L.  J.  Q. 
B.  N.  S.  171, 16  Jur.  606. 

In  Tatam  v.  Reeve  (1893)  1  Q.  B. 
(Bag.)  44,  62  L.  J.  Q.  B.  N.  S.  30,  6  Re- 
ports, 83,  67  L.  T.  N.  S.  683,  41  Week. 
Rep.  174,  57  J.  P.  118,  it  was  held  that 
one  paying  the  defendant's  debts  for 
betting  on  horse  races  could  not  recover 
the  money,  as  the  Statute  of  65  and  56 
Vict.  chap.  9,  made  null  and  void  any 
promise,  express  or  implied,  to  pay  any 
person  any  sum  paid  by  him  under  or  in 
respect  to  a  contract  or  agreement  ren- 
dered null  and  void  by  the  prior  Act  of 
8  and  9  Vict.  chap.  109. 

And  it  was  held  under  the  same  stat- 
ute that  one  advancing  a  stake  for  the 
defendant  for  a  boxing  match  could  not 
recover  the  money  from  the  defendant 
though  he  had  won  the  match  and  re- 
ceived the  stake.  Carney  v.  Plimmer 
[1897]  1  Q.  B.  (Eng.)  634,  66  L.  J.  Q.  B. 
N.  S.  415,  76  L.  T.  N,  S.  374,  45  V^eek. 
Rep.  385,  61  J.  P.  324. 

So  an  action  will  not  lie  to  recover  on 
a  check  drawn  on  an  English  bank  by 
the  defendant,  given  to  the  plaintiff  in 
Algiers,  partly  to  pay  losses  at  baccarat 
in  Algiers  and  partly  for  money  ad- 
vanced for  the  purpose  of  playing  bac- 
carat there.  Moulis  v.  Owen  [1^7]  1 
K.  B.  (Eng.)  746,  4  B.  R.  C.  352,  76  L. 
J.  K.  B.  N.  S.  396,  96  L.  T.  N.  S.  596,  23 
Times  L.  R.  348.     (Compare  Saxby  v. 


Fulton  [1909]  2KB.  (Eng.)  208,  4  B. 
K  C.  381,  78  L.  J.  K  B.  N.  S.  781,  101 
L.  T.  N.  S.  179,  25  Times  L.  B.  446,  53 
SoL  Jo.  397, 17  Ann.  Cas.  39«) 

But  in  Re  O'Shea  [1911]  2  K.  B. 
(Eng.)  981,  81  L.  J.  K.  B.  N.  S.  70,  105 
L.  T.  N.  S.  486,  it  was  held  that  one 
giving  a  guaranty  to  a  bank  in  order 
that  its  customer  might  be  enabled  to 
pay  betting  debts  had  a  sufficient  debt  to 
support  a  bankruptcy  petition. 

IV ^  Misi^ellaneotis. 

In  Lyon  v.  Respass  (1822)  1  Litt. 
(E^.)  133,  it  was  held  that  equity  would 
not  enjoin  a  judgment  at  law  for  the  re- 
covery of  money  loaned  to  gamble  with, 
as  if  the  loan  were  paid  such  payment 
could  not  be  recovered;  the  borrower 
should  have  defended  at  law. 

It  may  be  noted  that  in  Howell  v. 
Stewart  (1873)  54  Mo.  400,  it  was  held 
that  where  the  money  loaned  had  not 
been  used  for  the  illegal  purpose  it 
might  be  recovered ;  and  the  court  ex- 
pressed a  similar  opinion  in  Williamson 
V.  Baley  (1883)  78  Mo.  636.  And  in  Os- 
good V.  Westphelling  (1897)  72  Mo.  App. 
45,  it  was  held  that  to  bar  a  recovery  it 
must  appear  that  the  money  was  so 
used;  but  the  contrary  was  held  in 
Kingsbury  v.  Flemming  (1872)  66  N.  O. 
524. 

The  headnote  of  Fellows  v.  Van  Hy- 
ring  (1857)  23  How.  Pr.  (N.  ¥•)  230,  in- 
dicates that  one  actively  participating* 
in  compounding  a  felony,  who  advances 
the  means  therefor,  cannot  recover  the 
advance;  but  the  report  is  not  satisfac- 
tory on  the  question.  B.  B.  B. 
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JEFF  W.  FRISTQE,  Appt., 

V. 

CITY  OF  CROWLEY  et  al. 

(—  La.  — ,  76  So.  812.) 

Corstftutional  law  —  compulsory  sewer 
coiiiicctlon. 

].  Act  No.  249  of  1912,  authorizing  mu- 
nicipal it  ios  having  a  sewerage  system  to 
compel  the  owners  of  property  within  a  dis- 
tance of  300  feet  from  a  public  sewer  to 
conrect  their  premises  with  the  sewerage 
system,  and  an  ordinance  enacted  in  pur- 
Hua  ce  thereof,  do  not  violate  or  invade  any 

Ho  ulrotes  by  O'Niell,  J. 


Note.  —  As  to  power  to  compel  connection 
of  proi'orty  with  sewer,  see  annotation  fol- 
lowing this  case,  post,  258. 
L.K.A.1918C. 


constitutional  guaranty,  but  are  legitimate 

exercises  of  the  police  power. 

For  other  caaen,  see  ConatitiUional  Law,  //. 

Same  —  option  to  do  work. 

2.  A  municijMil  ordinance  that  allows  the 
property  owners  ample  opportunity  to  fur- 
nish their  own  material  and  have  their 
premises  connected  with  the  public  sewerage 
system,  and,  in  default  thereof  within  the 
time  specified,  authorizes  the  municipality 
to  contract  for  the  work  to  be  done  at  tlie 
expense  of  the  property  owners,  does  not  de- 
prive the  latter  of  their  liberty  or  freedom 
of  contract. 

For  other  casee,  »ee  Oonstitutional  LaiCy  II. 
ft,  4,  ft,  in  Dig.  l-St  N.  8. 

Statnte  «-  fiiTalid  In  part. 

3.  If  the  legislature  has  failed,  either  in- 
tentionally or  by  inadvertence,  to  provide, 
in  a  statute  creating  a  lien,  a  special  rem- 
edy for  the  enforcement  of  the  lien,  It  does 
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sot  follow  that  the  entire  statute  is  there- 
fore null  or  without  effect.  The  proTisions 
for  the  special  remedy  for  enforcing  the  lien 
Bight  be  unconstitutional  without  affecting 
the  validity  of  the  provisions  creating  the 
lieo.  A  liability  created  by  statute  without 
a  special  remedy  may  be  enforced  by  an 
ordinary  action. 

for  other  caws,  see  Statutes,  I.  o,  £,  in  Dig. 
1-62  X,  S, 

(Provosty,  J.,  dissents.) 

(October  29,  1»17.) 

APPKAL  by  plaintiff  from  a  judgment  of 
the  Judicial  District  Court  for  the  Par- 
i«h  of  Acadia  dismissing  a  suit  filed  to  en- 
join defendants  from  connecting  plaintiff's 
premises  with  a  sewerage  system  in  com- 
pliance with  an  alleged  void  statute  and 
ordinance.    Affirmed  in  part. 

The  facts  are  stated  in  the  opinion. 

Mr.  Philip  S.  Pagh»  for  appellant: 

An  ordinance  which  provides  that  the 
dty  shall  do  the  work  and  furnish  the 
materials  for  making  sewerage  connections 
up  to  within  3  feet  of  the  building  to 
be  connected  is  void  as  an  unreasonable  in- 
Tasion  of  the  rights  of  property  owners. 

Slaughter  v.  0'Berry»  126  N.  G.  181,  48 
UR.A.  442,  35  S.  £.  241. 

Although  the  title  of  a  statute  need  not 
contain  all  of  its  details,  it  diall  be  such 
an  index  as  to  put  those  who  are  to  be  af- 
fected by  the  act  upon  inquiry  into  its 
contents. 

Sullivan  v.  Minden  Lumber  Co.  135  La. 
331,  65  So.  479;  State  v.  Dalcourt,  112  La. 
420,  36  So.  479;  State  T.  Ferguson,  104 
U  249,  81  Am.  St.  Rep.  123,  28  So.  917 ; 
Betry  v.  Narrau,  113  La.  1034,  37  So.  961. 

If  all  of  the  provisions  of  an  act  are  so 
interwoven  as  to  be  incapable  of  distinct 
reparation,  or  are  of  such  character  that  it 
cannot  be  said  that  the  legislature  intended 
that  the  valid  part  should  be  enforced  if 
the  other  parts  fall,  the  entire  law  will  be 
held  to  be  invalid. 

1  Lewis,  SUt.  CoBstr.  2d  ed.  f  297;  Sec- 
ond Municipality  v.  Morgan,  1  La.  Ann. 
111. 

Messrs.  Harry  W.  Gueno  and  Denis  T. 
Canan,  Jr..  for  appellees. 

O'NIell,  J.,  delivered  the  opinion  of  the 
coart: 

The  mayor  and  board  of  aldermen  of  the 
-ity  of  Crowley  adopted  an  ordinance  re- 
quiring the  owners  of  all  improved  proper- 
^  situated  within  300  feet  frmn  the  public 
sewer  to  connect  their  premises  with  the 
sewerage  system.  The  ordinance,  being 
finance  No.  440,  conforms  precisely  with 
^  statute  on  the  aubjedt  (Act  No.  249  of 
L.R.A.1918C. 


1912),  granting  to  municipalities  having 
a  public  sewerage  system  the  authority  ex- 
ercised in  this  instance. 

Tlie  plaintiff,  owning  improved  prc^rty 
within  the  distance  of  300  feet  from  a  pub- 
lie  sewer  line,  but  refusing  to  comply  with 
the  ordinance,  brought  this  suit  to  have 
the  ordinance  and  the  statute  decreed  un- 
constitutional, null,  and  void.  He  obtained 
a  temporary  writ  of  injunction,  preventing 
the  mayor  and  board  of  aldermen  from 
entering  into  a  contract  with  H.  S.  Sealy, 
contractor,  for  the  connection  of  the  plain- 
tiff's premises  with  the  sewerage  system. 
He  appeals  from  the  judgment  rendered, 
maintaining  the  ordinance  and  statute  as 
constitutional  and  valid,  dissolving  the 
writ  of  injunction,  and  dismissing  his  suit. 

The  grounds  on  which  the  plaintiff  at- 
tacks the  constitutionality  of  the  ordinance 
and  the  statute,  as  set  forth  in  his  brief, 
are  as  follows: 

First.  That  an  enforcement  of  the  ordi- 
nance would  amount  to  the  taking  and  dam- 
aging of  private  property  for  public  pur- 
poses without  just  or  adequate  compensa- 
tion being  first  paid,  and  would  therefore 
violate  article  167  of  the  state  Constitution. 

8econd.  That  the  ordinance  and  the  stat- 
ute are  so  harsh,  unreasonable,  arbitrary, 
and  unfair  that  their  enforcement  would 
abridge  the  privileges  and  immunities  of 
the  piaintifT  and  deprive  him  of  his  liberty 
and  property  without  due  procesa  of  law, 
in  violation  of  article  2  of  the  state  Consti- 
tution and  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States. 

Third.  That  the  state  Constitution  does 
not  confer  any  authority  upon  the  legisla- 
ture, nor  upon  any  municipality,  to  tax  pri- 
vate property  for  the  cost  of  connecting  it 
with  a  public  sewerage  system. 

Fourth.  That  to  compel  the  plaintiff  to 
purchase  and  pay  for  materials  furnished 
by  a  contractor  under  contract  with  the 
municipality  would  deprive  the  plaintiff  of 
the  liberty  and  freedom  of  action  guaran- 
teed to  him  by  the  Constitution  of  the  state 
and  of  the  United  States. 

Fifth.  That  the  state  Constitution  does  not 
authorize  the  legislature  or  a  municipality 
to  impose  a  tax  lien  upon  property  for  the 
purpose  for  which  it  is  attempted  In  this 
instance,  or  to  enforce  such  tax  lien  by 
summary  process;  but,  on  the  contrary,  by 
enumerating  the  purposes  for  which  prop- 
erty may  be  assessed  and  sold  summarily 
for  taxes,  the  framers  of  the  Constitution 
have  impliedly  forbidden  the  assessment 
and  summary  sale  of  property  for  taxes 
for  any  other  purpose  than  those  enumer- 
ated. 

Sixth.  That  §§  7  and  8  of  the  statute, 
purporting  to  authorize  a  sale  by  summary 
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proceedings  for  the  oolleotion  ol  the  cost  of 
sewerage  coimectionB,  are  beyond  the  ob- 
jects expressed  in  the  title  of  the  s^tute, 
contain  provisions  not  mentioned  in  the  ti- 
tle, and  are  therefore  violative  of  article  31 
of  the  state  Constitution;  that  the  legisla- 
ture has  therefore  failed  to  provide  a  meth- 
od of  proceeding  for  the  enforcement  of  the 
statute,  and  that  the  entire  act  is  therefore 
null  and  void  and  of  no  effect. 

It  does. not  appear  that  an  enforcement  of 
the  ordinance  in  contest  would  amount  to  a 
taking  or  damaging  of  the  plaintiff's  prop- 
erty in  any  sense.  The  constitutional  guar- 
anty that  private  property  shall  not  be 
taken  or  damaged  for  public  purposes  with- 
out just  and  adequate  compensation  being 
first  paid  has  no  application  to  this  case. 

This  ordinance,  in  our  opinion,  is  not  an 
arbitrary  or  unreasonable  act  on  the  part 
of  the  municipal  government,  but  is  a  legiti- 
mate exercise  of  the  police  power.  See 
Hutchinson  v.  Valdoeta,  227  U.  S.  303,  57 
h.  ed.  520,  33  Sup.  Ct.  Rep.  290.  It  is 
aiigued  by  rhe  learned  counsel  for  the  plain- 
tiff that  there  is  this  difference  between  an 
ordinance  requiring  property  owners  to  con- 
nect their  premises  with  a  public  sewer  and 
an  ordinance  requiring  them  to  pave  the 
sidewalks  adjoining  their  premises;  that 
the  one  ordinance  does,  and  the  other  does 
not,  authorize  an  invasion  of  private  prop- 
erty. But  it  might  as  well  be  contended 
that  municipal  ordinances,  requiring  prop- 
erty owners  to  keep  their  premises  clean, 
sanitary,  and  safe,  and  providing  for  an 
inspection  for  that  purpose,  authorize  an 
invasion  of  private  property,  and  are  there- 
fore imconstitutional. 

Our  attention  is  called  to  the  fact  that 
the  city  of  Crowley  is  governed  not  by  a 
special  statute  or  charter,  but  by  the  gener- 
al law  of  municipal  corporations,  Act  No. 
136  of  1898L  It  is  contended  that,  as  para- 
graph 31  of  §  15  of  that  statute  (re-enacted 
in  the  Act  No.  114  of  1016)  confers  upon 
municipal  corporations  the  power  ''to  pass 
all  ordinances  and  to  enforce  the  same  by 
fine  not  to  exceed  $100  or  imprisonment  not 
exceeding  thirty  days,  or  both,"  the  ordi- 
nance in  question  could  only  be  enforced  by 
fine  or  imprisonment,  or  both  fine  and  im- 
prisonment. The  contention  of  the  learned 
fMiunsel  for  the  plaintiff  is  that,  inasmuch  as 
the  municipal  government  hai»  not  provided 
for  the  enforcement  of  this  ordinance  by 
fine  or  imprisonment,  it  cannot  be  enforced 
at  all.  But  it  does  not  follow  that,  because 
municipal  corporations  are  given  the  power 
to  enforce  their  penal  ordinances  by  a  lim- 
ited fine  or  term  of  imprisonment,  there- 
fore all  municipal  ordinances  must  be 
enacted  in  the  form  of  .penal  laws  or  ordi- 1 
nances. 
L.R.A.1918C. 


There  is  no  force  in  the  contention  that 
it  required  express  constitutional  authority 
for  the  legislature  to  enact  a  law  empower- 
ing municipal  corporations  to  require  prop- 
erty owners  to  connect  their  premises  with 
the  public  se^'erage  i^ystem  at  the  expense 
of  each  property  owner.  It  suffices  that  the 
Constitution  does  not  prohibit  such  legisla- 
tion. 

llie  ordinance  in  question  does  not  de- 
prive the  property  owner  of  hip  liberty  or 
freedom  of  action  by  requiring  him  to  pay 
for  material  furnished  by  a  contractor  un- 
der contract  with  the  municipality.  On  the 
contrary,  the  ordinanc*^  allows  the  property 
owners  ample  opportunity  to  select  and 
purchase  material  and  have  the  work  done. 

In  that  respect,  the  ordinance  diflTern 
from  that  which  was  declared  invalid  bv 
the  supreme  court  of  North  Carolina,  in 
Slaughter  v.  O'Berry,  126  N.  C.  181,  48 
L..R.A.  442,  35  S,  E.  241. 

There  being  no  constitutional  inhibition, 
the  legislature  and  the  municipality  had 
the  right  to  impose  upon  the  property  own- 
er the  cost  of  connecting  his  premises  with 
the  public  sewerage,  and  to  impose  a  lien 
upon  the  property  to  secure  the  payment 
of  the  debt.  The  legislature  also  had  au- 
thority to  provide  a  special  remedy  or  sum- 
mary process  for  the  enforcement  of  the 
lien  and  the  collection  of  the  debt.  Sections 
7  and  8  of  Act  No.  249  of  1912  make  provi- 
sion for  that  special  remedy  or  summary 
process.  If  those  provisions  of  the  statutes 
are  not  constitutional,  because  their  object 
is  not  expressed  in  the  title  of  the  atrt,  the 
legislature  has  inadvertently  failed  in  its 
purpose  to  provide  a  i«pecial  remedy  for  the 
enforcement  of  the  lien  and  the  collection 
of  the  debt.  In  that  event  the  lien  might  be 
enforced  and  the  debt  collected  by  the  ordi- 
nary procese,  by  an  action  at  law  for  the 
collection  of  the  debt.  If  the  legislature 
has   failed,   either   intentionallv    or   bv    in- 

*  ■ 

advertence,  to  provide  a  special  remedy  for 
the  enforcement  of  a  lien  which  it  has  creat- 
ed, it  docs  not  follow  that .  the  statute 
creating  the  lien  is  without  effect.  Ab  was 
said  in  Pollard  v.  Bailey.  20  Wall.  520.  22 
L.  ed.  376,  a  liability  created  by  statute 
without  a  special  remedy  may  be  enforced 
by  an  appropriate  common-law  action,  al- 
though, where  the  provision  for  the  liability 
is  coupled  with  a  provision  for  a  special 
remedy,  that  remedy — and  that  alone — 
must  be  employed.  We  see  no  reason  for 
deciding-  now  whether  the  municipality 
must  eventually  resort  to  the  ordinarv 
process  or  may  employ  the  special  remedy 
which  the  legislature  has  attempted  to 
grant  for  the  enforcement  of  the  lien  im- 
posed upon  the  plaintiff's  property.  It  in 
sulficient  to  sHy  that  the  provisions  ol  tiw 
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statute  that  authorized  the  municipality  to 
create  the  lien  are  valid,  whether  the  reme- 
dy provided  for  enforcing  the  lien  is  or  is 
not  valid  legislation.  The  only  question 
with  which  the  plaintiff  is  now  concerned 
is  whether  the  municipality  had  a  right  to 
impoM  the  debt  and  lien  upon  his  property. 
Our  opinion  is  that  the  municipality  had 
the  right.  Ubi  jus  ibi  remediiun.  What 
the  remedy  is  will  be  determined  when  the 
question  arises. 

We  will  amend  the  judgment  appealed 
from  in  so  far  as  it  holds  that  §§  7  and  8 
of  Act  No.  249  of  1912  are  constitutional, 
br  making  it  a  judgment  of  nonsuit  against 
the  plaintiff  on  thst  issue.  In  other  re- 
spects the  judgment  is  correct. 

The  judgment  appealed  from  ia  affirmed, 
except  in  so  far  as  it  holds  that  §§  7  and  8 
of  Act  No.  249  of  1912  are  constitutional, 
and  on  that  issue  the  judgment  is  made  one 
of  nonsuit  against  the  plaintiff.  The  plain- 
tiff is  to  pay  the  costs  of  the  District  Court 
and  the  defendants  the  costs  of  appeal. 

Provost}',  J.,  dissents  and  hands  down 
reasons.    Lieche,  J.,  takes  no  part. 

Provosty,  J.,  dissenting: 

Act  249,  p.  553,  of  1912,  is  designed  to 
authorize  municipalities  to  compel  property 
owners  to  install  sanitary  closets  connected 
with  the  municipal  sewerage  and  water  sys- 
tem. In  this  case,  an  ordinance  of  the  city 
"f  Crowley  under  this  act  is  enjoined,  on 
the  ground  that  the  act  is  unconstitutional, 
in  that  it  authorizes  the  city  to  invade  the 
premises  of  the  property  owner  for  install- 
ing the  closets,  and  compels  him  to  buy  the 
furnishings  from  the  city,  and  in  that 
!5«l  7  and  8  of  the  act,  which  prescribe  the 
mode  of  enforcing  payment  of  the  cost  of 
said  work,  are  void  because  not  covered  by 
the  title  of  the  act,  and  that  thereby  the 
entire  act  is  made  void,  since  it  is  thereby 
l»«'reft  of  all  means  of  enforcement. 

Tht'  act  empowers  the  municipality  to 
have  the  work  done  onlv  after  the  owner 
himself  has  failed  to  do  it  after  due  notifi- 
cation. We  think  the  right  of  the  public 
through  the  legislature  and  the  local  gov- 
ernment to  compel  the  instalment  of  sani- 
tary closets  connected  with  the  municipal 
-ew(-raj;e  and  water  systems  can  hardly  be 
d-mhted  in  this  day  of  awakened  public  sen- 
timent on  the  subject  of  sanitation.  28 
Cyc.  919;  Com.  v.  Roberts,  155  Mass.  281, 
16  L.R.A.  400,  29  N.  E.  622.  And  if  the 
owner  will  not  do  it  himself  after  due  noti- 
fication, there  is  nothing  left  but  for  the 
municipality  to  have  it  done  at  his  expense. 
Ami  necessarily  it  can  be  done  only  by  pro- 
viding the  furnishings  and  going  on  the 
premises  to  install  them. 
L.R.A.1018('.  ] 


That  such  inatailation  and  oonneotion 
may  be  compelled  under  the  police  power, 
the  learned  counsel  for  pl&intiff  concedes; 
but  he  holds  that  the  eompulsion  oan  only 
be  by  fine  and  imprisonment,  not  by  having 
the  work  done  and  charging  the  cost.  We 
have  no  doubt  observance  of  such  an  ordi- 
nance might  well  be  enforced  by  fine  and 
imprisonment^  under  proper  legislative  au- 
thority; but^  suppose  the  recalcitrant 
householder  will  pay  fines  and  go  to  jail 
rather  than  make  the  installation^  is  the 
municipality  in  the  meantime  to  remain 
subject  to  contagion  from  his  unsanitary 
closet?  To  do  the  work  tor  him  if  he  will 
not  do  it  is  evidently  the  UKMre  oertain, 
direct,  sensible,  and  practical  way. 

However,  if  a  special  mode  of  prooeeding 
ia  desired  to  be  provided  for  enforcing  pay- 
ment of  the  cost  of  the  work,  that  purp<ose 
must  be  expressed  in  the  title  of  the  statute 
that  seeks  to  so  provide;  for  otherwise  the 
constitutional  requirement  that  every  act 
express  its  object  in  its  title  is  not  complied 
with.  Now,  the  title  of  said  Act  249  ex- 
presses the  intention  of  empowering  the 
municipalities  "to  levy  costs  thereof  under 
special  assessment  carrying  with  it  a  lien 
and  privilege  upon  property  improved,"  but 
it  says  absolutely  nothing  on  the  point  of 
how,  or  by  what  means,  this  special  assess- 
ment shall  be  enforced.  The  said  §§  7  and 
8  provide  that  the  mode  of  enforcement 
shall  be  the  same  as  for  ordinary  taxes. 
The  intention  to  provide  this  special  mode 
of  proceeding  is  not  expressed  in  the  title 
of  the  act,  and  that  therefore  these  §§  7  and 
8  are  void. 

The  invalidity  of  part  of  a  statute  does 
not  necessarily  entail  the  invalidity  of  the 
whole,  but  it  does,  if  the  valid  part  is  "in- 
effective and  unenforceable"  without  the  in- 
valid part.  36  Cyc.  978.  The  learned  coun- 
sel for  the  city  say  that,  failing  this  special 
mode  of  proceeding  sought  to  be  provided 
for  by  §§  7  and  8,  the  municipality  may  re- 
sort to  an  ordinary  suit. 

It  is  true  that  the  special  statutory  reme- 
dy is  not  in  all  ca'ses  exclusive;  that  some- 
times when  it  turns  out  to  be  unavailable, 
either  because  of  unconstitutionality  or 
otherwise,  the  ordinary  remedy  may  be  re- 
sorted to.  1  C.  J.  991.  But  "where  a  stat- 
ute creates  a  new  right  and  also  provides  a 
remedy  for  its  enforcement,  it  Is  ordinarily 
held  that  such  remedy  is  exclusive."  1  C. 
J.  980.  In  t))is  case  the  right  in  question 
is  a  new  right  created  by  the  statute.  This 
rule  is  said  to  be  "based  merely  upon  a  pre- 
sumed prohibition  of  other  remedies*"  Id. 
In  this  case  such  prohibition  appears  to  me 
to  result  from  the  nature  of  the  right  in 
question;  for  the  recourse  in  this  case 
against   the   property    of    the   householder 
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seems  to  have  been  intended  to  be  restricted 
to  the  property  upon  which  the  installation 
is  made,  and  not  to  extend  to  his  other 
property  as  it  would  in  the  case  of  an 
ordinary  suit.  And  the  restricting  of  the  re- 
course in  this  manner  to  the  property  im- 
proved, and  not  extending  it  to  the  proper- 
ty of  the  owner  generally,  is  in  accordance 
with  the  principles  which  come  into  play  in 
such  cases,  "l^e  levy  of  an  assessment  to 
pay  the  costs  of  public  improvements  im- 
poses no  personal  liability  upon  the  owner 
of  land  assessed,  unless  such  liability  is 
created  by  express  statutory  provision,  and 
there  are  cases  holding  that  the  legislature 
is  without  power  to  make  a  special  assess^ 
ment  a  personal  liability/'  28  Cyc.  1253. 
The  work  in  question  in  this  case  is  not  a 
public  improvement,  within  the  meaning  of 
the  passage  here  quoted,  but  said  Act  249 


1  provides  that  the  cost  shall  ''be  assessed" 
'  and  be  ''borne  by  each  property'"  and  be  a 
I  lien  upon  the  property,  and  that  ''the 
amounts  assessed  shall  be  placed  upon  the 
tax  roll  .  .  .  and  be  due  and  collectable 
like  other  taxes''  The  manifest  intention 
is  that  the  cost  of  the  work  upon  each  piece 
of  property  shall  be  borne  by  the  property, 
and  be  enforced  in  rem  against  it,  and  not 
in  personam  against  the  owner.  *'As  a 
general  rule,  a  statute  providing  a  specific 
method  for  the  enforcement  of  a^eessments 
is  held"  to  be  exclusive.    28  Cyc.  1209. 

The  necessary  conclusion  is  that  the  act 
as  a  whole  is  inoperative,  and  that  conse- 
quently the  ordinance  passed  under  it  has 
no  foundation  to.  stand  on,  and  therefore 
haa  been  properly  enjoined.  !»  therefore, 
respectfully  dissent. 
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The  general  question  of  the  right  and 
duty  to  connect  property  with  a  drain 
or  sewer  is  treated  in  a  note  to  Fergus 
Falls  V.  Edison,  70  L.R.A.  238. 

The  rule  is  well  established  that  the 
enactment  ot  statutes  and  ordinances 
compelling  owners  to  connect  their  prop- 
erty  with  public  sewers  is  within  the  po- 
« lice  power,  and  that  the  validity  of  such 
legislation  will  be  sustained ;  at  least  un- 
less under  the  particular  circumstances 
it  is  plainly  unreasonable  or  arbitrary. 
And  the  fact  that  the  existing  sanitary 
arrangements  may  have  been  made  un- 
der legislative  authority  or  compulsion 
does  not  apparently  affect  the  applica- 
tion of  the  rule.  The  following  cases 
support  the  doctrine  that,  under  the  po- 
lice power,  l^slatures,  or  municipalities 
if  properly  authorized,  may  compel  the 
making  by  property  owners  of  sewer 
connections  not  plainly  unreasonable  or 
arbitrary:  Hutchinson  v.  Valdosta 
(1913)  227  U.  S.  303,  57  L.  ed.  521,  33 
Sup.  Ct.  Rep.  290  (set  out  infra) ;  Dist- 
rict of  Columbia  v.  Brooke  (1908)  214 
U.  S.  138,  53  L.  ed.  941,  29  Sup.  Ct.  Rep. 
560  (same);  Allman  v.  Mobile  (1909) 
162  Ala.  226,  50  So.  238  (city  ordinance 
enacted  under  statutory  authority  re- 
quiring owners  of  property  abutting  on 
a  street  on  which  a  sewer  is  laid  to  con- 
nect all  closets,  etc.,  therewith) ;  Spear 
v.  Ward  (1917)  —  Ala.  — ,  74  So.  27; 
State,  Van  Wagoner,  Prosecutor,  v.  Pat- 
erson  (1902)  67  N.  J.  L.  455,  51  Atl.  922; 
Com.  v.  Roberts  (1892)  155  Mass.  281, 
16  L.R.A.  400,  29  N.  E.  522  (sustaining 
the  constitutionality  of  a  statute  provid- 
ing that  every  building  used  as  a  dwell- 
J..R.A.lfll8C. 


ing  and  situated  on  a  street  in  which 
there  was  a  public  sewer  should  have 
sufficient  water-closets  connected  ■'with 
the  sewer) ;  Com.  v.  Abbott  (1894)  160 
Mass.  282,  35  N.  E.  782  (where  the  con- 
stitutionality of  the  statute  considered 
in  the  last  case  was  conceded,  the  ques- 
tion being  whether  the  sewer  was  a  pub- 
lic one,  and  it  being  held  that  if  it  was  a 
public  sewer  below  the  premises  in  ques- 
tion, connection  therewith  might  be  re- 
quired even  if  the  laying  out  of  that  part 
above  such  premises  was  wrongful) ;  Hill 
V.  St.  Louis  (1900)  159  Mo.  159,  60  S.  W. 
116  (holding  that  the  city  may  by  ordi- 
nance require  every  water-closet  or 
privy  in  use  in  any  dwelling  house  vri th- 
in the  city  to  be  connected  with  an  ad- 
jacent sewer);  Mead  v.  Turner  (1909) 
134  App.  Div.  691,  119  N.  Y.  Supp.  526 
(statute  authorizing  village  to  require 
property  owners  to  make  connections 
with  sewer) ;  Lower  Merron  Tw^p.  v. 
Becker  (1910)  42  Pa.  Super.  Ct.  203  (up- 
holding the  validity  of  an  ordinance,  en- 
acted under  legislative  authority,  givinir 
township  commissioners  power  to  estab- 
lish a  system  of  sewers  and  to  require 
adjoining  property  owners  to  connect 
therewith  when  necessary  for  the  public 
health  and  imposing  a  fine  of  $50  on  any 
property  owner  abutting  on  a  street  in 
which  a  township  sewer  was  laid  who 
failed,  after  notice,  to  connect  his  projv 
erty  therewith,  in  the  absence  of  a  show- 
ing of  abuse  of  discretion  on  the  part  of 
the  commissioners) ;  Harrington  v.  Prov- 
idence (1897)  20  R.  I.  233,  38  L.R.A.  305, 
38  Atl.  1  (holding  that  notice  and  opj>or- 
tunity  to  be  heard  need  not  be  given  to 
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i  proper!}'  owner  before  the  passage  of 
an  ordinance  under  statutory  authority 
requiring  him  to  connect  his  drainage 
with  the  sewer  and  destroy  any  cesspool 
on  the  property) ;  Case  v.  Board  of 
Health  (1913)  24  Philippine,  250  (up- 
holdiog  the  validity  of  an  ordinance  re- 
quiring buildings  or  premises  in'the  city 
to  be  connected  with  a  new  sewer  sys- 
tem upon  notice  that  the  sewer  into 
which  such  building  or  premises  could 
drain  was  ready  for  service) ;  Re  Mc- 
Cutcheon  (1863)  22  U.  C.  Q.  B.  613. 

Id  holding  that  the  legislature  mig^t 
confer  power  on  a  municipality  to  com- 
pel owners  of  property  abutting  on  a 
street  in  which  a  sewer  was  laid  to  mak^ 
connections  therewith,  the  court,  in  All- 
man  V.  Mobile  (Ala.)  supra,  said:  '^No 
poliee  power  is  more  important  than  that 
to  adopt  such  sanitary  regulations  as 
may  be  necessary  to  insure  the  safety 
and  preserve  the  health  of  the  inhabit- 
ants of  a  city.  Nor  do  we  doubt  that  the 
maintenance  of  an  efficient  sanitary  sew- 
erage system  is  of  prime  importance  in 
encompassing  the  ends  sought  by  the 
delegation  of  such  power;  and  surely  no 
sewerage  system  could  be  regarded  as  ef- 
deient  without  the  incident  of  power  in 
the  municipal  corporation  to  compel  con- 
nections of  property  by  its  owners  with 
I  he  system.  So,  on  principle  and  author- 
ity, we  hold  it  to  be  within  legislative 
rampeteiiey  to  confer  on  municipal  cor- 
porations the  power  to  compel  such  eon- 
neetions." 

And,  it  was  held  in  Allman.  v.  Mobile 
(1909)  162  Ala.  226,  50  So.  238,  suprft, 
that  an  ordinance  providing  that  it 
should  be  the  duty  of  the  plumbing  in- 
spector, or  of  an  authorized  ins(>ector 
acting  under  him,  to  order  all  persons 
uwning  property  abutting  on  a  street  in 
which  a  sewer  was  laid  to  connect  all 
'Mosets,  etc.,  therewith,  and  making  it  a 
misdemeanor  for  any  person  to  refuse  to 
ttiake  such  connections  after  receiving 
notice  to  do  so,  was  not  invalid  as 
an  improper  delegation  of  legislative 
power  to  an  administrative  officer, 
un  the  theory  that  the  ordinance 
did  not  fix  a  duty  on  the  proper- 
ty owner  to  make  the  connections, 
*>ttt  only  required  those  property  owners 
to  make  the  connection  who  were  notified 
to  do  so.  This  contmtion,  the  court 
'iaid,  could  not  prevail  for  the  reason 
that  the  ordinance  left  nothing  to  the 
dis<»retion  of  the  inspector,  but  imposed 
on  him  the  imperative  duty  of  ordering 
all  persons  of  the  class  mentioned  in  the 
<jrdinanc»e,  namely,  those  owning  proper- 
ty anv  part  of  which  abutted  on  a  street 
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in  which  a  sewer  was  laid,  to  connect 
all  closets,  etc.,  with  the  sewer. 

And  the  doctrine  of  presumption  of 
the  validity  of  statutes  and  ordinances 
enacted  to  compel  sewer  connections,  as 
well  as  the  reasons  for  sustaining  the 
right  to  compel  such  connections,  are 
well  stated  in  the  recent  case  of  Spear 
v.  Ward  (1917)  —  Ala.  —,  74  So.  27, 
as  follows:  **The  preservation  of  the 
public  health  by  the  installation  and 
maintenance  of  sanitary  svstems  of 
sewers  and  closets  is  well  recognized  as 
one  of  the  most  important  duties  of  mu- 
nicipal governments,  and  falls  clearly 
within  the  police  powers  of  government^ 
subject  to  which  the  inhabitant  and  citi- 
zen of  the  municipality  holds  his  indi- 
vidual rights  to  property  and  to  liberty. 
Consequently,  statutes  and  ordinances 
dealing  with  and  relating  to  such  sub- 
jects, together  with  provisions  for  the 
enforcement  thereof,  will  be  indulged 
by  the  courts,  with  the  presumj^tions  in 
their  favor,  as  to  their  necessity,  proprie- 
ty, and  validity,  in  the  fibsence  of  a 
showing  to  the  eflfect  that  they  are  un- 
reasonable, arbitrary,  unduly  o]>pressive, 
or  inconsistent  with  the  legislative  poli- 
cy of  the  state.  ...  As  before  stated 
one  of  the  most  important  objects  of 
municipal  government  is  the  preservation 
of  the  public  health;  and  science  has 
demonstrated  that  nothing  contributes 
more  to  secure  the  end  than  a  sanitary 
system  of  sewerage  and  water-closets, 
connected  therewith;  and  the  benefits  of 
such  a  system  are  largely  lost  unless  the 
inhabitants  of  the  city  can  be  compelled 
to  connect  their  premises  with  the  sys- 
tem, and  to  abandon  dry  closets  and  in- 
stall water-closets.  To  this  end  the  leg- 
islature has  clothed  municipalities  with 
the  power  and  authority  to  pass  ordinan- 
ces, by-laws,  etc.  The  municipal  author- 
ities to  this  extent  exercise  the  police 
power  of  the  state;  and  they  not  only 
have  the"  power,  but  the  law  enjoins  the 
duty  and  obligation  on  them,  to  prompt- 
ly abate  or  remove  all  nuisances  by 
which  the  public  health  may  be  affected,, 
and  to  thus  provide  for  the  safety,  com- 
fort, and  convenience  of  the  inhabitants.. 
All  the  inhabitants,  therefore,  have  am 
an  interest  in  seeing  that  proper  ordi- 
nances are  passed,  as  well  as  that^  when 
passed,  such  ordinances  arc  enforced 
against  all,  as  the  failure  to  conform 
thereto  by  a  few  may  infiict  injury  and 
ill  health  upon  the  many.  There  are 
times  when  the  public  health  is  the  ob- 
ject of  paramount  concern,  and  the  law 
wisely  lodges  in  municipal  bodies  discre- 
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tion  and  power  adequate  to  such  emer- 
gencies." 

In  Branch  v.  Gerlach  (1910)  94  Ark. 
378,  127  S.  ^V.  451,  it  was  held  that  a 
city  could  by  ordinance  require  a  sepa- 
rate sewer  connection  for  each  lot,  and 
that  an  owner  of  several  houses  on  dif- 
ferent lots  in  the  same  block  could  not 
compel  the  issuance  of  a  permit  for  a 
single  sewer  connection  for  all  the 
houses. 

And  under  the  Arkansas  statute 
providing  that  property  owners  near  or 
adjacent  to  a  city  sewer  shall  connect 
their  premises  therewith  when  required 
to  do  so  by  the  board  of  health,  it  was 
held  in  Martin  v.  Hilb  (1890)  53  Ark, 
300,  14  S.  W.  94,  that  one  whose  proper- 
ty was  not  within  a  sewer  district  might 
connect  with  the  sewer  when  ordered  to 
do  so  by  the  board  of  health,  and  was 
not  required  to  pay  any  part  of  the  cost 
of  construction  of  the  sewer  before  so 
doing. 

An  apparently  extreme  case  support- 
ing the  right  of  a  municipality  to 
require  property  owners  to  make  connec- 
tions with  a  public  sewer  is  that  of  Hut- 
chinson v.  Valdosta  (1913)  227  U.  S.  303, 
57  L.  ed.  520,  33  Sup.  Ct.  Rep.  290,  in 
which  it  was  held  that  an  ordinance, 
adopted  under  legislative  authority  by 
an  inland  town  of  less  than  6,000  inhab- 
itants, by  which  the  owners  of  property 
abutting  on  a  street  along  which  sewers 
had  been  laid  were  required  to  install 
water-closets  in  their  houses,  and  con- 
nect the  same  with  the  sewer  within 
thirty  days  from  the  passage  of  the  or- 
dinance, under  penalty  of  fine  and  im- 
prisonment for  noncompliance,  was  a 
valid  exercise  of  the  police  power,  and 
did  not,  although  affording  no  notice  or 
opportunity  to  be  heard,  deny  either  due 
process  of  law  or  the  equal  protection 
of  the  laws.  The  court  said :  "According 
to  the  bill,  the  city  is  given  the  power, 
through  its  mayor  and  council,  .*to  enact 
such  rules  and  regulations  for  the  trans- 
action of  its  business  and  for  the  wel- 
fare and  proper  government  thereof,'  as 
the  mayor  and  council  may  deem  best; 
and  the  bill  shows  that  the  courts  of  the 
state  decided  that  the  ordinance  was 
within  this  delegation  of  power.  It  is 
the  commonest  exercise  of  the  police 
power,  of  a  state  or  city  to  provide  for  a 
system  of  sewers,  and  to  compel  proper- 
ty owners  to  connect  therewith.  And 
this  duty  may  be  enforced  by  criminal 
penalties.  District  of  Columbia  v. 
Brooke  (1908)  214  U.  S.  138,  53  L.  ed. 

941,  29  Sup.  Ct.  Rep.  560.  It  may  be 
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that  an  arbitrary  exercise  of  the  power 
could  be  restrained,  but  it  would  have 
to  be  palpably  so  to  justify  a  court  in 
interfering  with  so  salutary  a  power  and 
one  so  necessary  to  the  public  health. 
There  is  certainly  nothing  in  the  facts 
alleged  in  the  bill  to  justify  the  eonclu- 
sion  that  the  city  was  induced  by  any- 
thing in  the  enactment  of  the  ordinance 
other  than  the  public  good,  or  that  such 
was  not  its  effect." 

In  District  of  Coliunbia  v.  Brooke 
(U.  S.)  supra,  which  is  cited  in  the 
quotation  in  the  last  case,  the  eourt  sus- 
tained the  validity  of  the  Act  of  Con- 
gress of  1896,  providing  for  the  drain- 
age of  lots  in  the  District  of  Columbia, 
and  requiring  connections  with  public 
sewers.  The  statute  provided  for  the 
making  of  the  connections,  in  case  of 
nonresident  owners,  by  the  commission- 
ers, and  the  assessment  of  the  cost  there- 
of as  a  tax  against  the  property.  And 
it  was  held  that  the  owner  could  not  urge 
against  the  validity  of  an  assessment  for 
connecting  her  property  with  the  sewer 
that  no  showing  was  made  that  any 
nuisance  existed  on  the  property,  or 
that  the  means  of  drainage  already  there 
were  unsanitary  or  insufficient,  or  that 
any  necessity  existed  for  making  the 
connections;  neither  could  she,  as  an 
owner  of  property  on  which  the 
buildings  had  been  erected,  challenge  the 
validity  of  a  provision  in  the  statute 
which  affected  only  owners  of  unim- 
proved property.  And  it  was  held  also 
that,  assuming  that  Congress  was  for- 
bidden to  enact  discriminating  legis- 
lation, the  statute  was  not  rendered 
invalid  for  discrimination  by  the  distinc- 
tion between  resident  and  nonresident 
owners  of  abutting  property,  in  that  the 
coercion  of  the  law  as  to  making  con- 
nections with  the  sewer  was  bv  crimi- 
nal  punishment  in  the  case  of  residents, 
whereas,  against  nonresidents,  the  dis- 
trict did  the  work  in  case  of  their  neg- 
lect, and  assessed  the  cost  against  the 
property  as  a  tax. 

The  power  to  compel  the  making  of 
connections  with  a  new  sewer  system 
was  held  in  Case  v.  Board  of  Health 
(1913)  24  Philippine,  250,  to  be  con- 
ferred on  the  municipal  authorities  by 
charter  provisions  authorizing  them  to 
enact  ordinances  for  the  installation  and 
maintenance  of  proper  drainage  of 
buildings  and  premises,  to  establish  and 
maintain  drains  and  sewers,  to  declare, 
prevent,  and  abate  nuisances,  and  to  pro- 
vide for  the  "peace,  order,  safety,  and 
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general  welfare  of  the  city  and  its  in- 
hibitants/' 

However,  in  Philadelphia  v.  Provident 
Life  &  T.  Co.  (1890)  132  Pa.  224,  18 
Atl.  1114,  it  was  held  that  while  the 
board  of  health  of  the  city  of  Phila- 
delphia had  power  to  declare  and  abate 
nuisances,  under  which  it  could  require 
privies  to  be  cleaned  and  purified,  it  had 
exceeded  its  powers,  so  far  as  shown,  in 
requiring  also  that  the  owner  construct 
water-closets  with  proper  sewer  connec- 
tions, although  a  statute  authorized  it 
to  'Remove  the  cause  of  all  nuisances 
that  now  exist,  or  may  hereafter  be 
created." 

And  it  was  held  in  Gault  v.  Ft. 
Collins  (1914)  57  Oolo.  324,  142  Pac. 
171,  Ann.  Cas.  1916B,  718,  that  the  power 
to  compel  outside  vaults  or  privies  in  a 
sewer  district  to  be  connected  with  the 
sewer,  regardless  of  whether  they  were 
on  vacant  lots  or  were  in  use,  was  not 
conferred  on  a  municipality  by  a  statute 
giving  city  authorities  the  power  to  es- 
tablish a  sewerage  system,  and,  for  that 
purpose,  to  divide  the  city  into  sewer 
districts  and  compel  the  owners  of  build- 
ings located  in  the  districts  and  the  own- 
er of  any  building  located  on  blocks 
abutting  on  any  established  sewer  to 
connect  with  the  sewer;  and  to  prohibit 
the  keeping  or  maintaining  of  any  vault 
or  privy  within  the  sewer  district  or 
within  a  certain  distance  of  any  estab- 
lished sewer.  It  was  held  also  that  such 
power  was  not  conferred  by  statutes 
giying  boards  of  health  in  cities  the 
power  to  make  such  rules  and  regula- 
tions in  relation  to  the  care  and  clean- 
ing of  privies  as  might  be  deemed  de- 
iiirable  for  the  preservation  of  health, 
or  to  declare  a  privy  a  nuisance  and 
abate  the  same,  or  to  compel  the  owner 
to  cleanse  or  remove  it. 

In  State,  Van  Wagoner,  Prosecutor, 
V.  Paterson  (1902)  67  N.  J.  L.  456,  61 
Atl.  922,  it  was  held  that  a  city  might 
be  authorized  by  statute,  when  building 
a  sewer,  to  construct  necessary  house 
•connections  from  the  sewer  to  the  curb 
line  of  the  lota,  and  eharge  the  costs 
and  expenses  thereof  to  the  lot  owners, 
on  the  ground  that  a  requirement  for  a 
sewer  connection  with  a  dwelling  on 
premises  abutting  on  a  sewer  is  within 
the  power  of  the  local  authorities  under 
the  sanitation  and  health  laws,  and  that 
this  requirement  may  be  anticipated  for 
municipal  convenience,  and  as  a  neces- 
sary police  regulation,  at  the  time  the' 
sewer  is  constructed. 

See  also  Boyce  v,  Tuhey  (1904)  163 
Ini  202,  70  N.  E.  531,  holding  that  the 
i^-i:..\.i«i8C'. 


fact  that  a  sewer  was  constructed  with 
house  connections  extending  from  the 
sewer  to  a  point  12  inches  beyond  the 
curb  line  did  not  render  it  a  private  in- 
stead of  a  public  improvement,  and  that 
the  cost  of  the  improvement,  including 
the  house  connections,  could  be  assessed 
on  the  property  benefited.  But  in  Corde- 
man  v.  Cincinnati  (1872)  23  Ohio  St. 
499,  it  was  held,  on  grounds  beyond  the 
scope  of  the  note,  that  "a  contract  by  a 
city  for  the  making  of  "house  connec- 
tions" at  the  time  the- sewer  was  built  was 
without  authority  of  law  and  unenforce- 
able. The  note  does  not  purport  to  cover 
this  class  of  cases. 

The  power  to  compel  connections  with 
public  sewers  seems  to  be  assumed  in 
Toney  v.  Macon  (1903)  119  Ga.  83,  46 
S.  E.  80,  in  which  it  was  held  that  a 
statute  extending  the  limits  of  a  cer- 
tain city  could  not  be  declared  void  as 
a  whole  because  the  penalty  for  not 
making  sewer  connections  in  the  new 
territory  was  by  fine  and  imprisonment, 
while  under  existing  ordinances  in  the 
old  limits  the  punishment  was  by  fine 
only.  A  writ  of  error  in  this  case  was 
dismissed  for  want  of  jurisdiction  in 
(1904)  196  V.  S.  625,  49  L.  ed.  350,  25 
Sup.  Gt.  Rep.  791. 

The  opinion  in  Tenement  House  Dept. 
of  New  York  v.  Moeschen  (1904)  179 
N.  Y.  326,  70  L.B.A.  704,  103  Am.  St. 
Rep.  910,  72  N.  E.  231,  1  Ann.  Cas.  439, 
affirmed  without  opinion  in  (1906)  203 
U.  S.  683,  51  L.  ed.  328,  27  Sup.  Ct. 
Rep.  781,  will  be  found  helpful  in  this 
connection,  although  the  case  goes  be- 
yond the  scope  of  the  present  note,  and 
unholds  the  validity  of  a  statute  re- 
quiring the  substitution  of  water-closets 
for  school  sinks. 

The  English  cases  on  the  question  of 
compelling  connections  with  drains  and 
sewers  seem  to  be  of  little  general  value 
as  precedents,  because  of  the  controlling 
effect  of  the  local  statutes,  and  no  at- 
tempt is  here  made  to  collect  these  eases. 
It  may  be  worth  while  to  observe,  how- 
ever, that  the  power  to  compel  such  con- 
nections seems  in  that  country  to  be 
well  established.  It  is  said  in  25  Hala- 
bury's  Law  of  England,  pp.  750  et  seq., 
that  "where  any  house  within  the  dis- 
trict of  a  local  authority  is  without  a 
drain  sufficient  for  effectual  drainage^ 
the  local  authority  must  by  written 
notice  require  the  owner  or  occupier  of 
such  house  within  a  reasonable  time 
therein  specified,  to  make  a  covered 
drain  or  drains  emptying  into  any  .sewer 
which  the  authority  is  en  tilled  to  use, 
and  which  is  not  more  than  100  feet 
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from  the  site  of  such  house,  or  if  no 
such  means  of  drainage  are  within  that 
distance,  then  emptying  into  such  cov- 
ered cesspool  or  other  place  not  being 
under  any  house  as  the  local  authority 
directs.  ...  If  such  notice  is  not 
complied  with  within  the  specified  time, 
the  local  authority  may  do  the  work  by 
agreement  with  the  owner,  or  may  do 
the  work  required,  and  recover  the  ex- 
penses incuned  by  it  in  so  doing  from 
the  owner  summarily,  or  may  by  order 
declare  them  to  be  private  improvement 
expenses.  .  .  .  The  provisions  in  the 
Metropolis  as  to  draining  houses  into 
sewers  are  of  a  similar  nature  to,  but 
different  in  form  from,  those  in  the  rest 
of  the  countrv." 

Cases  such  as  Ginter  v.  St.  Mark's 
Church  (1905)  95  Minn.  14,  69  L.R.A. 
i)21,  111  Am.  St.  Rep.  438,  103  N.  W. 


738,  on  the  question  of  the  duty  general- 
ly of  a  property  owner,  apart  from  ex- 
press statute  or  ordinance,  to  connect 
water  gutters  on  his  buildings  with  a 
sewer  on  an  adjoining  street,  so  as  to 
prevent  the  collection  of  rain  water  and 
its  discharge  upon  adjoining  property, 
are  not  covered  in  the  note. 

And  the  note  does  not,  of  course,  pur- 
port to  include  such  oases  as  Slaughter 
V.  O'Berry  (1900)  12$  N.  C.  181,  48 
L.B.A.  442,  35  S.  E.  241,  where  no  af- 
firmative duty  to  make  the  connection 
was  imposed,  but  a  statute  or  ordinance 
provided  for  connection  only  on  certain 
conditions,  among  which  were  in  this 
case  that  the  citv  should  do  the  work 
and  furnish  the  materials  for  making 
the  sewer  connections  up  to  within  3 
feet  of  the  bidlding  to  be  connected. 

R.  £.  aoLm 
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STATE  OF  LOUISIANA,  Appt., 

V. 

LOUIS  MoCORMICK. 

(—  La.  — ,  77  So.  288.) 

Constitutional   law   —  police   power  — 
control. 

1.  The  legitimate  exercise  of  the  police 
power  iR  not  subject  to  restraint  by  con- 
stitutional provissions  for  the  general  pro- 
tection of  individual  rights  of  life,  liberty, 
and  property:  nor  does  the  14th  Amend- 
ment to  the  Con.<titution  of  the  United 
States  interfere  with  such  exercise  of  that 
power. 

For  other  caseSf  see  Consiitutional  Law,  11, 
c,  in  Dig.  1-52  y.  H. 

Same  —  penalizing     association     witli 
prostitutes. 

2.  A  statute  penalizing  as  vagrants  **male 
persons  who  habitually  associate  with  pros- 
titutes and  who  habitually  loiter  in  or 
around  houses  of  prostitution"  is  a  com- 
petent exercise  of  the  police  power. 

For  other  cases,  see  Constitutional  Law,  II. 
c.  5,  in  Dig.  l-o2  N.  S^ 

(November  26,  1917.) 

APPEAL  by  the  State  from  a  judgment  of 
the  Judicial  District  Court  for  the  Par- 
ish of  Ouachita  sustaining  defendant's  mo* 

Headnotes  by  Moxrok,  Ch.  J. 

Note.  —  The  constitutionality  of  a  statute 
or  ordinance  making  it  an  offense  to  asso- 
ciate with  disreputable  persons  is  discussed 
in  the  annotation  following  Watertown  v. 
Christnacht,  L.R.A.1917F,  904;  and  see  ref- 
erences therein  to  annotations  on  related 
questions. 
L.R.A.1918C 


tion  to  quash  an  indictment  charging  him 
with  vagrancy.    Judgment  set  aside. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  V.  Coco,  Attorney  (teneral, 
Fred  M.  Odom,  and  Vevnon  A.  Coco,  for 
appellant: 

The  state,  in  the  exercise  of  its  police 
power,  has  the  right  to  legislate  against 
vagrancy. 

Ex  parte  Strittmatter,  58  Tex.  Crim.  llefj. 
166,  137  Am.  St.  Rep.  937,  124  S.  W.  90«, 
21  Ann.  Cas.  477;  Ex  parte  McCarthy,  72 
Cal.  384,  14  Pac.  96;  People  v.  Craig,  352 
Cal.  42,  91  Pac.  997;  State  v.  Preston.  4 
Idaho,  215,  38  Pac.  694,  9  Am.  Crim.  Rep. 
735;  Ex  parte  Hayden,  12  Cal.  App.  145, 
106  Pac.  893. 

Mr.  Harry  H.  Russell,  for  appellee: 

An  act  forbidding  association  with  pros- 
titutes or  loitering  around  a  house  of 
prostitution  is  an  unconstitutional  invasion 
of  personal  liberty. 

Ex  parte  Smith,  135  Mo.  223,  33  L.R.A. 
606,  58  Am.  St.  Rep.  676,  36  S.  W.  628 ;  St. 
Louis  V.  Roche,  126  _Mo.  641,  31  8.  W.  915. 

To  bring  such  association  or  such  loitering 
within  the  proper  control  of  the  state,  under 
the  guise  of  police  regulation,  there  must 
be  committed  some  act,  or  there  must  enter 
some  element,  in  itself  such  an  act  or  such 
an  element  as  to  vest  the  state  with  control 
under  its  police  power. 

8  Cyc.  864-871,  886,  1087;  St.  Louis  v. 
Fitz,  53  Mo.  582. 

Monroe  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Defendant  was  prosecuted  under  an  in- 
dictment which  reads  in  part:  "lliat  Ix)ui3 
McCormiek    .     .    .    frbm  January  1     .    .    . 
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to  March  23,  19X7,  ...  in  the  parish 
and  state  aforesaid,  being  ...  a  male 
person,  did,  .  .  .  wilfully  and  felonk>u8ly, 
habitually  associate  with  prostitutes  and 
habitually  loiter  in  or  around  a  house  of 
prostitution,  in  violation  of  Act-  226  of 
.  .    .  1912,"  etc. 

The  statute  thus  mentioned  is  entitled, 
"An  Act  to  Define  and  Punish  Vagrancy  and 
to  Provide  Penalties  for  The  Violation  Here- 
of/'and  it  declares:  "Section  1.  .  .  .  That 
any  male  person  who  habitually  associates 
with  prostitutes,  or  who  habitually  loiters 
in  or  around  houses  of  prostitution,  or  who, 
Wing  without  visible  means  of  support,  lives 
with  a  prostitute,  sliall  be  deemed  guilty  of 
Tagrancy." 

Defendant  moved  to  quash  the  indictment 
on  the  ground  that  the  statute  quoted,  in  so 
far  as  here  applicable,  is  unconstitutional, 
in  that  it  attempts  to  abridge,  deny,  or 
impair  the  rights,  privileges,  and  immuni- 
ties of  the  citizen,  and  invade  those  rights 
or  personal  liberty  which  are  guaranteed  to 
him  by  articles  1,  2,  and  15  of  the  Constitu- 
tion of  the  state,  and  the  14th  Amendment 
to  the  Constitution  of  the  United  States. 
The  trial  judge  sustained  that  view  and 
((uaahed  the  indictment,  and  the  state  has 
appealed. 

The  articles  of  the  state  Constitution 
which  are  relied  on  declare  that  government 
originates  with  the  people,  is  founded  on 
their  will  alojac,  and  is  instituted  solely  for 
the  good  of  the  whole ;  that  its  only  legiti- 
mate end  is  to  secure  justice  to  all,  preserve 
peace,  and  promote  the  interest  and  happi- 
i:e^s  of  the  people;  that  no  person  shall  be 
ilv'prived  of  life,  liberty,  or  property  except 
I ..  due  process  of  law ;  and  tlie  14th  Amend- 
ment to  the  Constitution  of  the  United 
Mates  declares  that  all  persons  born  or 
naturalized  in  the  United  States  are  citizens 
thereof  and  of  the  state  in  which  they  re- 
side: that  no  state  shall  abridge  the  privi- 
l«gp«  and  immunities  of  citizens  of  the 
I  nited  States,  or  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law.  or  deny  to  any  person  within  its 
jnriadiction  the  equal  protection  of  its  laws. 

"'The  legitimate  exercise  of  the  police  pow- 
er is  not  subject  to  restraint  by  constitu- 
tional provisions  for  the  general  protection 
of  rights  of  individual  life,  liberty,  and  prop- 
erty.'* State  V.  Schlemmer,  42  La.  Ann. 
1166,  10  L.R.A.  135,  8  So.  307.  And  the 
Uth  Amendment  to  the  Constitution  of  the 
I'nited  States  does  not  interfere  with  the 
proper  exercise  of  that  power.  G  R.  C.  L. 
ri  193,  194;  L'Hote  v.  New  Orleans,  177  U. 
«.  596,  44  L.  ed.  903,  20  Sup.  Ct.  Rep.  788. 

'^However  difficult  it  may  be,''  say  the  aU' 
L.R.A.ini8C. 


thorities,  "to  render  a  satisfactory  dcffini- 
tion  of  'police  power,'  there  seems  to  be  no 
donbt  that  it  extends  to  the  protection  of 
the  lives,  health,  and  property  of  the  citi- 
zens, and  to  the  preservation  of  good  order 
and  the  public  morals."    6  R.  C.  L.  K  199. 

''This  power  also  clearly  extendi  to  the 
regulation  or  suppression  of  houses  of  pros- 
titution," etc.    Id.  If  201. 

If,  in  the  interest  of  the  publie  health, 
the  state  may  establish  hospitals  for  the 
segregation  of  persons  affected,  with  leprosy, 
smallpox,  and  other  infectious  diseases,  it 
would  hardlv  be  contended  that  it  could  not 
make  such  measures  effective  by  excluding 
therefrom,  under  penalty,  persons  likely  to 
contract  and  communicate  those  diseases. 
If  it  may,  in  the  interest  of  the  public 
morals  and  health,  ri^pilate  or  suppress 
houses  of  prostitution,  why  may  it  not,  as  a 
means  of  regulation,  or  partial  regulation, 
prohibit  "male  persons'*  from  associating 
with  the  prostitutes  and  loitering  in  or 
about  such  houses?  In  L'Hote  v.  New  Or- 
leans, supra,  the  Supreme  Court  of  the  Unit- 
ed States,  speaking  through  Mr.  Justiec 
Brewer,  and  dealing  with  the  interests  not 
of  the  associates  of  the  prostitutes  and  loi- 
terers about  their  houses,  but  with  the  rights 
of  a  citizen  whose  property  was  injuriously 
affected  by  the  establishment  of  a  "restricted 
district"  in  its  vicinity,  said:  "Obviously 
the  regulation  of  houses  of  ill  fame,  legisla- 
tion in  respect  to  women  of  loose  character, 
may  involve  one  of  three  possibilities:  First, 
absolute  prohibition;  second,  full  freedom 
in  respect  to  place;  ...  or  third,  a  re- 
striction of  the  location  of  such  houses  to 
certain  defined  limits.  Whatever  course  of 
conduct  the  legislature  may  adopt  is,  in  a 
general  way,  conclusive  upon  all  courts, 
state  and  Federal.  It  is  no  part  of  the 
judicial  function  to  determine  the  wisdom 
or  folly  of  a  regulation  by  the  legislative 
body  in  respect  to  matters  of  a  police  na- 
ture." 

There  are  other  decisions  of  the  same 
august  tribunal,  and  of  the  other  courts  of 
the  country,  to  the  e£fect  that  the  aid  of 
the  judiciary  may  be  invoked  to  protect 
rights  guaranteed  by  Constitutions  from  the 
arbitrary  abuse  of  the  police  power,  but 
the  principle  remains  that  the  legitimate 
exercise  of  that  power  is  a  function  of  the 
legislative  department,  with  the  discharge 
of  which  the  judiciary  has  no  minion  to  in- 
terfere, and,  as  we  are  of  opinion  that  in  the 
present  instance  the  power  has  been  legiti- 
mately and  properly  exercised,  we  conclude 
that  the  statute  complained  of  should  be 
sustained. 

It  is  therefore  ordered  that  the  judgment 
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appealed  from  be  set  aside,  the  indictment 
reinstated,  and  the  case  remanded  to  be 
proceeded  with  according  to  law  and  to  the 
views  hereinabove  expressed. 


Iiectae,  J.,  takes  no  part. 

Petition  for  rehearing  denied  January  3, 
1918. 


MASSAOHUSETTS    SUPREME    JUDI- 
CIAL COUKT. 

¥RANCES  S.  H.  MASSALETTI 

V. 

MARY  FITZROY. 

(228  Mass.  487,  118  X.  E.  168.) 

Ne|i:llgence  —  ^atnltons  guest  —  liabil- 
ity for  injury  to. 

One  inviting  another  to  ride  gratuitously 
in  his  automobile  is  not,  in  the  absence  of 
gross  negligence,  liable  for  injury  to  him 
by  the  overturning  of  the  car  by  the  chauf- 
feur. 
For  other  case$,  see  AutomobiUe,  II»  a,  in 

Dig,  1-52  N.  ti. 

(October  29,  1917.) 

REPORT  by  the  Superior  Court  for  Mid- 
dlesex County  for  determination  by  the 
Supreme  Judicial  Court  of  an  action 
brought  to  recover  damages  for  injuries 
sustained  by  plaintiff  by  the  overturning  of 
defendant's  automobile  in  which  she  was 
riding  at  defendant's  invitation,  which  re- 
sulted in  a  verdict  for  defendant.  Judg- 
ment on  the  verdict. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sawyer,  Hardy,  Stone,  &  Mor- 
rison for  plaintiff. 

Messrs.  Wlilpple,  Sears,  A  Ogden  and 
James  M.  Hoy,  for  defendant: 

There  was  no  evidence  that  Smith  was 
the  servant  of  the  defendant  and  was  acting 
as  such  within  the  scope  of  his  employment 
at  the  time  of  the  accident. 

Tornroos  v.  R.  H.  White  Co.  220  Mass. 
336,  107  N.  E.  1015;  W.  S.  Quimby  Co.  v. 
Estey,  221  Mass.  56,  108  N.  E.  908;  Shep- 
ard  v.  Jacobs,  204  Mass.  110,  26  L.R.A. 
(N.S.)  442,  134  Am.  St.  Rep.  648,  90  N.  E. 
392;  Sprague  v.  General  Electric  Co.  213 
Mass.  375,  100  N.  E.  628;  Fleischner  v. 
Durgin,  207  Mass.  435,  33  L.R.A.(N.S.)  79, 
93  N.  E.  801,  20  Ann.  Cas.  1291;  Hussey  v. 
Franey,  205  Mass.  413,  137  Am.  St.  Rep. 
460,  91  N.  E.  391;  Bowie  v.  Coffin  Valve 
Co.  200  Mass.  571,  86  N.  E.  914,  206  Mass. 
305,  92  N.  E.  334;  Quarman  v.  Burnett,  6 
Mees.  &  W.'  499,  151  Eng.  Reprint,  509,  9 
L.  J.  Exch,  N.  S.  308,  4  Jur.  969;  Kellogg  v. 
Church  Charity  Foundation^  203  N.  Y.  191, 
38   L.R.A.(N.S.)    481,  96  X.   E.  406,  Ann. 


Xote.  —  As  to  liability  of  owner  or  opera- 
tor of  automobile  for  injury  to  guest,  see 
annotation  following  this  case,  post,  276. 
L.R.A.1918C. 


Cas.  1913A,  883,  3  N.  C.  C.  A.  444;  Hartell 
V.  T.  H.  Simonson  &  Son  Co.  164  App.  Div. 
873,  148  N.  Y.  Supp.  433;  Smith  v.  O'Brien, 
46  Misc.  325,  94  N.  Y.  Supp.  673;  Ouellette 
V.  Superior  Motor  &  Mach.  Works,  157  Wis. 
531,  52  L.R.A.(N.S.)  299,  147  N.  W.  1014, 
6  N.  C.  C.  A.  357;  Neff  v.  Brandeis,  91  Neb. 
11,  39  L.R.A.(N.S.)  933,  135  :&.  W.  232; 
Sweetnam  v.  Snow,  187  Mich.  414,  L.R.A. 
1916B,  757,  153  N.  W.  770;  Henry  v.  Stan- 
ley Hod  Elevator  Co.  129  App.  Div.  613,  114 
N.  Y.  Supp.  38;  Trombley  v.  Stevens-Dur- 
yea  Co.  206  Mass.  516,  92  N.  E.  764,  2  N.  C. 
C.  A.  806;  D'Addio  v.  Hinckley  Rendering 
Co.  213  Mass.  465,  100  N.  E.  647,  Ann.  Cas. 
1914A,  907. 

There  was  no  evidence  warranting  the 
jury  in  finding  that  the  defendant  violated 
any  duty  to  the  plaintiff. 

Thomas  v.  Lane,  221  Mass.  447,  L.R.A. 
1916F,  1077,  109  N.  E.  363;  Feeley  v. 
Doyle,  222  Mass.  155,  L.R.A.1916F,  1121, 
109  N.  E.  902;  Southcote  v.  Stanley,  1 
Hurlst.  &  N.  247,  156  Eng.  Reprint.  1195, 
25  L.  J.  Exch.  N.  S.  339,  19  Eng.  Rul.  Cas. 
60 ;  Indermaur  v.  Dames,  L.  R.  1  C.  P.  274 ; 
Beard  v.  Klusmeier,  158  Ky.  153,  50  L.R.A. 
(N.S.)  1100,  164  S.  W.  319,  Ann.  Oas. 
1915D,  342;  Patnode  v.  Foote,  153  App. 
Div.  494,  138  N.  Y.  Supp.  221;  Pigeon  v. 
Lane,  80  Conn.  237,  67  Atl.  886,  11  Ann. 
Cas.  371;  Mayberry  v.  Sivey,  18  Kan.  291; 
Coggs  V.  Bernard,  2  Ld.  Raym.  909,  92  Eng. 
Reprint,  107,  1  Smith,  Lead.  Cas.  9th  Am. 
ed.  370,  5  Eng.  Rul.  Cas.  247,  1  Am-  Neg. 
Cas.  948;  Ashton  v.  Boston  &  M.  R.  Co.  222 
Mass^  65,  L.R.A,1916B,  1281,  109  N.  E. 
820,  12  N.  C.  C.  A.  837;  Moffatt  v.  Bate- 
man,  L.  R.  3  P.  C.  115,  22  L.  T.  N.  S.  140, 
6  Moore,  P.  C.  C.  N.  S.  369,  16  Eng.  Reprint, 
765;  Bigwood  v.  Boston  &  N.  Street  R.  Co. 
209  Mass.  345,  35  L.R.A.(N.S.')  113,  95  N. 
E.  751. 

Loringy  J.,  delivered  the  opinion  of  the 
court : 

While  staying  with  the  defendant  as  her 
guevSt  the  plaintiff,  at  the  defendant's  invi- 
tiition,  went  out  with  the  defendant  in  her 
motor  car.  The  car  was  driven  bv  a 
chauffeur  furnished  by  the  owner  of  the 
garage  where  it  was  kept.  Through  the 
negligence  of  the  chauffeur  the  machine 
was  overturned  and  fell  on  the  plaintiff 
causing  the  injuries  here  complained  of. 
The  jury  found  that  while  driving  the  ma- 
chine the  chauffeur  acted  as  the  defendant'^ 
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servant,  and  this  finding  was  warranted  by 
ihe  evidence.  They  also  found  that  the 
accident  was  caused  by  the  negligence  of 
the  chauffeur.  Upon  the  jury  making  these 
findings  the  judge  directed  the  jury  to  re- 
turn a  verdict  for  the  defendant  and  report- 
ed the  case  to  this  court. 

"At  ihe  trial  the  plaintiff  did  not  claim 
that  the  jury  could  find  from  the  evidence 
gross  negligence  on  the  part  of  the  defend- 
ant." There  was  no  question  of  negligence 
on  the  part  of  anyone  but  the  defendant's 
chauffeur,  and  the  plaintiff  has  not  contend- 
ed that  there  was.  We  therefore  construe 
her  concession  to  be  a  concession  that  she 
did  not  make  out  a  case  of  gross  negligence 
on  the  part  of  the  chauffeur. 

It  was  decided  in  West  v.  Poor,  196  Mass. 
183,  11  Ij.K.A.(N.8.)  036,  124  Am.  St,  Rep. 
Ml,  81  N.  E.  960,  tliat  a  defendant  who  in- 
vites a  plaintiff  to  ride  gratis  in  his  car- 
riage is  liable  to  the  same  extent  that  a 
gratuitous  bailee  is  liable.  In  West  v. 
Poor,  a  milkman,  on  returning  to  his  wagon 
after  delivering  some  milk,  found  in  it  the 
plaintiff  and  some  other  children.  He  did 
not  order  them  out  of  the  wagon,  but  drove 
on.  When  the  defendant  stopped  to  make 
the  next  delivery,  the  plaintiff  with  the  d^ 
fendant's  assistance  undertook  to  get  out  of 
the  wagon,  and  while  she  was  in  the  act  of 
^tting  out  the  horse  started:  the  plaintiff 
waii  thrown  to  the  ground  and  suffered  the 
injuries  complained  of  in  that  action.  That 
case  was  disposed  of  by  this  court  in  these 
words:  ''He  [the  defendant]  did  nothing 
and  said  nothing  to  invite  themj  and  the 
nearest  analogy  that  occurs  to  us  is  that 
of  a  self-invited  guest  in  whose  presence 
the  host  acquiesces  and  whose  enjoyment 
he  4eeks  to  promote,  or  that  of  a  gratuitous 
bailee.  In  the  former  case  the  degree  of  care 
required  is  that  of  licensor  and  licensee 
(Plummer  v.  Dill,  166  Mass.  426,  82  Am. 
St.  Rep.  463,  31  K.  E.  128;  Hart  v.  Cole, 
156  Mass.  475,  16  L.R.A.  567,  31  N.  E. 
644 ) ,  which,  as  has  often  been  Aaid,  requires 
only  that  the  licensor  shall  not  set  traps 
for  the  licensee,  and  shall  refrain  from 
reckless,  wilful  or  wanton  misconduct 
tending  to  injure  him  (Massell  v.  Boston 
Kiev.  R.  Co.  191  Mass.  491,  78  N.  E.  108). 
In  the  latter  case,  in  order  to  render  the 
bailee  liable,  it  must  appear  that  he  has 
been  guilty  of  culpable  negligence.  Whit- 
ney V.  Lee,  8  Met.  91,  1  Am.  Neg.  Cas.  789; 
Xolton  v.  Western  R.  Co.  16  N.  Y.  444,  69 
Am.   Doc.  62.^" 

The  liability  "of  a  gratuitous  bailee"  was 
des<*ribed  bv  Chief  Justice  Shaw  in  the  case 
of  Whitnev  v.  Lee,  cited  above,  in  these 
worda:  ''Subject  to  these  remarks  upon 
the  application  of  these  distinctions  [as  to 
different  degrees  of  negligence],  we  think  it| 
L.R.A.liUSC". 


well  settled,  that  a  bailee  for  safe-keeping, 
without  reward,  is  not  responsible  for  the 
article  deposited,  without  proof  that  the 
loss  wa»  occasioned  by  bad  faith  or  gross 
negligence.  This  rule  was  settled,  on  great 
consideration  and  after  full  deliberation,  in 
Foster  v.  Eaeex  Bank,  17  Mass.  479,  9  Am. 
Dec.  168,  1  Am.  Neg.  Cas.  602;  and  this 
supersedes  the  necessity  of  any  full  review 
of  the  authorities." 

The  plaintiff  in  effect  asks  us  to  over- 
rule West  V.  Poor  so  far  as  the  second 
ground  goes  on  which  that  case  was  decided. 
In  that  connection  she  has  relied  upon  Pat- 
node  V.  Focvte,  153  App.  Div.  494,  138  N. 
Y.  Supp.  221;  Pigeon  v.  Lane,  80  Conn.  237, 
67  Atl.  886,  11  Ann.  Cas.  871;  and  Beard 
V.  Klusmeier,  158  Ky.  153,  50  L».R.A.(N.8.) 
1100,  164  8.  W.  319,  Ann.  Cas.  1915D,  342. 
In  addition  to  these  cases  relied  upon  by 
the  plaintiff,  there  are  cases  to  the  same 
effect  not  cited  by  her,  which  ought  to  be 
considered  in  connection  with  them.  We 
take  them  up  in  their  order.  The  flrat  of  these 
cases  in  point  of  time  is  May  berry  v.  Sivey, 
18  Kan.  291.  That  cas^  was  decided  on  the 
authority  of  this  statement  of  Wharton  in 
his  textbook  on  Negligence :  "A  person  who 
undertakes  to  do  a  service  for  another  is 
liable  to  such  other  person  for  want  of 
due  care  and  attention  ...  in  the  per 
fonnance  of  the  service,  even  though  there 
is  no  consideration  for  suoh  undertaking. 
.  .  .  The  ooufldence  accepted  is  an  ade- 
q«iate  consideration  to  support  tiie  duty." 
[§  366.] 

But  Mr.  Wharton  is  of  opinion  that  in 
the  common  law  of  England  there  are  no 
degrees  of  negligence.  This  conclusion  is 
based  on  Mr.  Wharton's  contention  that 
the  opinion  of  Chief  Justice  Holt  in  Coggs 
V.  Bernard,  2  Ld.  Raym.  909,  92  Eng.  Re* 
print,  107,  1  Smith,  Lead.  Cas.  370,  6  Eng. 
Rul.  Cas.  247,  1  Am.  Neg.  Cas.  048,  so  far 
as  it  made  a  distinction  between  gross  and 
ordinary  negligence,  was  based  on  a  mis- 
apprehension as  to  the  rule  of  the  civil 
law.  See  Wharton,  Neg.  2d.  ed.  §§  482-510. 
Whether  different  degrees  of  negligence  are 
known  to  the  common  law  is  a  question  to 
be  considered  by  itself  and  taken  up  later 
on. 

The  next  case  in  point  of  time,  and  the 
most  important  of  all  these  cases,  is 
Pigeon  V.  Lane,  80  Conn.  237,  67  Atl.  886, 
11  Ann.  Cas.  371.  In  that  case  the  defend- 
ants had  sent  a  sleigh  in  charge  of  their 
servant  Rinski  by  name,  to  bring  their 
employees  to  their  work,  and  there  was  evi< 
dence  that  the  plaintiff  was  injured  by  Bin- 
ski's  negligence.  The  presiding  judge  in- 
structed the  jury  that  it  was  Immaterial 
whether  the  defendants  were  bound  to  send 
the  sleigh  to  bring  the  plaintiff  to  his  work. 
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or  had  sent  the  sleigh  gratuitously;  that 
in  either  case  Kinski  was  the  fellow  serv- 
ant of  the  plaintiff  and  the  defendants 
were  not  liable.  Tlie  supreme  court  of 
errors  of  Connecticut  decided  that,  if  the 
defendants  sent  Rinski  gratuitously,  he  was 
not  the  plaintiff's  fellow  servant  and  for 
that  reason  the  appeal  was  well  taken. 
After  that  point  had  been  decided  this  was 
added  (80  Conn,  at  page  241) :  "Although, 
if  the  plaintiff  was  injured  while  riding 
upon  the  sleigh  as  a  mere  licensee,  the  de- 
fendants could  be  held  liable  only  for  their 
active  negligence  in  causing  the  injury, — 
which  would  include  their  own  or  their 
servant  Rinski's  negligent  acts,  by  which 
the  danger  of  riding  upon  the  conveyance 
was  increased,  or  a  new  danger  created, 
while  the  plaintiff  was  riding  under  such 
license  (Pomponio  v.  New  York,  N.  H.  &, 
U.  R.  Co.  66  Conn.  528,  538,  32  L.R.A. 
530,  50  Am.  St.  Rep.  124,  34  Atl.  491),-- 
the  allegation  that  the  injury  was  caused 
by  the  careless,  n^ligent,  and  improper 
driving  of  the  conveyance  by  the  defend- 
ants' servant,  in  such  a  manner  that  it 
collided  with  the  bridge,  is  a  sufficient  aver- 
ment to  permit  proof  of  that  negligence 
which  would  render  the  defendants  liable 
as  licensors." 

Pomponio  v.  New  York,  N.  H.  &  H.  R. 
Co.  66  Conn.  528,  32  L.R.A.  630,  50  Am. 
St.  Rep.  124,  34  Atl.  491  (on  the  author- 
ity of  which  this  statement  in  Pigeon  v. 
Lane  is  founded),  was  a  case  where,  on 
the  findings  made,  the  plaintiff  was  crosa- 
ing  the  defendant's  track  for  his  own  con- 
venience at  a  place  planked  as  a  crossing, 
but  where  neither  the  plaintiff  nor  the  pub- 
lic had  a  right  to  cross,  and  was  injured 
by  the  negligence  of  the  defendant  in  the 
operation  of  one  of  its  trains.  It  was  held 
that,  while  the  plaintiff,  being  on  the  de- 
fendant's premises  for  his  ovra  convenience, 
was  a  licensee,  and  therefore  took  the  de- 
fendant's premises  as  he  found  them  (in 
the  absence  of  a  trap),  the  defendant  was 
liable  for  injuries  suffered  by  the  plain- 
tiff by  reason  of  active  negligence  in  the 
operation  of  its  trains.  Pomponio  v.  New 
York,  N.  H.  &  H.  R.  Co.  was  decided  on 
the  authority  of  Corrigan  v.  Union  Sugar 
Refinery,  98  Mass.  577,  96  Am.  Dec.  685. 
That  was  a  case  in  which  the  plaintiff  was 
proceeding  as  a  licensee  along  an  alleyway 
on  the  premises  of  the  defendant  and  was 
injured  by  the  negligence  of  the  defendant's 
servants  in  throwing  down  beer  barrels 
into  the  alleyway.  In  Pomponio  v.  New 
York,  N.  H.  &  H.  R.  Co.  ubi  supra,  the 
court  quotes  a  reference  of  this  court  in 
Stevens  v.  Nichols,  155  Mass.  472,  475,  15 
UKJl,  459,  29  N.  £.  1150,  to  the  doctrine 
of  Corrigan  v.  Union  Sugar  Refinery,  which 
J..II.A.1918C. 


was  in  these  words:  "The  lioenHor  has, 
however,  no  right  to  create  a  new  danger 
while  the  license  continues.  Oliver  v.  Wor- 
cester, 102  Mass.  489,  502,  3  Am.  R^.  4H5', 
Corrigan  v.  Union  Sugar  Refinery,  supra; 
Corby  v.  Hill,  4  C.  B.  N.  S.  556,  140  Eng. 
Reprint,  1209,  27  L.  J.  C.  P.  N.  S.  318, 
4  Jur.  N.  S.  512,  6  Week.  Rep.  675.  JSo 
a  railroad  company  which  allows  the  pub- 
lic habitually  to  use  a  private  cro8sin<r  of 
its  tracks  cannot  use  active  force  a;;ainst 
a  person  or  vehicle  crossing  under  a 
license,  express  or  implied." 

It  is  not  necessary  to  consider  whether 
this  reference  in  Stevens  v.  Nichols  to  the 
doctrine  of  Corrigan  v.  Union  Sugar  Re- 
finery is  or  is  not  a  sufficiently  careful  state- 
ment of  that  doctrine  to  determine  the  rea- 
son on  which  it  is  founded  or  the  limita- 
tions to  which  it  is  subjects  The  rule  of 
Corrigan  v.  Union  Sugar  Refinery  is  a  rule 
as  to  the  liability  of  a  licensor  to  a  licensee. 
But  where  a  defendant  invitee  a  plaintiff 
to  ride  gratis  in  his  carriage,  the  question 
is  not  a  question  of  the  measure  of  liability 
of  a  licensor  to  a  licensee.  It  ia  the  ques- 
tion of  the  measure  of  the  liability  aaeumed 
in  case  of  a  gratuitous  undertaking.  For 
this  reason  the  doctrine  of  Pomponio  v. 
New  York,  N.  H.  &  H.  R.  Co.  and  of  Cor- 
rigan V.  Union  Sugar  Refinery  (the  case  on 
which  Pomponio  v.  New  York,  N.  H.  &  H. 
R.  Co.  was  decided)  is  not  applicable  in 
the  case  at  bar,  where  the  defendant  in- 
vited the  plaintiff  to  ride  gratis  in  her 
carriage. 

The  next  case  in  point  of  time  is  Pat  node 
V.  Foote,  153  App.  Div.  494,  138  N.  Y.  Supp. 
221.  In  that  case  it  was  said  that  no  de- 
cision upon  the  point  had  been  found  in 
New  York,  but  that  the  case  of  Pigeon  v. 
Lane  in  Connecticut  'impresses  us  as 
stating  the  true  rule.''  Without  further 
discussion  the  court  followed  the  opinion 
in  Pigeon  v.  Lane.  Adams  v.  Tozer,  163 
App.  Div.  761,  149  N.  Y.  Supp.  163  (the 
next  case),  was  decided  on  the  authority 
of  Patnode  v.  Foote  and  of  Grimshaw  v. 
Lake  Shore  &  M.  S.  R.  Co.  205  N.  Y.  371, 
40  L.R.A.(N.S.)  563.  98  N.  E.  762,  Ann. 
Cas.  1913E,  571.  The  latter  was  a  ca8<« 
where  the  plaintiff,  being  by  license  of  the 
Wabash  Railroad  Company  on  an  engine 
of  that  company,  was  injured  in  a  collision 
at  a  grade  crossing  of  the  rails  of  the 
Wabasli  and  ot  the  defendant  railroad  com- 
pany, caused  by  the  negligence  of  tho^e 
operating  the  defendant's  engine.  It  uhs 
held  that  the  defendant  owed  the  plain- 
tiff the  duty  of  exercising  due  care  not  to 
injure  him  since  he  was  lawfully  on  the 
Wabash  engine,  and  tliat  it  was  immaterial 
that  he  was  lawfully  there  by  license,  and 
not  by   compensation   paid   by  him   to  the 
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Wabash  Railroad  Company.  In  other 
wordB  the  point  decided  in  Grimshaw  ▼. 
Lake  Shore  &  M.  S.  R.  Co.  ubi  supra,  is 
that  decided  in  Boutlier  t.  Maiden,  226 
Mass.  479,  116  N.  £.  261.  It  hag  no  bear- 
ing upon  the  liability  of  a  defendant  who 
invitee  a  plaintiff  to  ride  gratis  in  his  car- 
riage. There  is  another  case  in  New  York 
(referred  to  in  one  of  the  cases  to  be  con- 
sidered later  on),  namely,  Birch  y.  New 
York,  190  N.  Y.  397,  18  L.R.A.(N.8.)  696, 
83  N.  £.  51.  The  point  decided  in  that 
case  was  that  a  licensee  entering  on  the 
wharf  of  a  licensor  takes  the  property  as 
lie  finds  it.  In  making  that  decision  the 
ooort  said  obiter  that  the  owner  of  land 
is  liable  to  one  entering  upon  it  as  licensee 
for  actiye  negligence  on  its  part;  that  is 
to  say,  it  was  liable  in  a  case  like  Corri- 
Kiu  V.  Union  Sugar  Refinery.  The  next 
case  in  point  of  time  is  Loehhead  v.  Jensen, 
42  Utah,  99,  129  Pac.  347.  In  that  case 
a  verdict  waa  set  aside  on  the  ground  that 
the  plaintiff  was  allowed  at  the  trial  to 
recover  for  an  injury  not  alleged  in  the 
complaint.  After  setting  aside  the  verdict 
OB  that  ground,  the  court  (42  Utah  at 
page  104)  said,  with  respect  to  a  new  trial, 
that  there  was  nothing  in  the  defendant's 
contention  'that  'the  ride  in  the  automo- 
bile was  the  mutual  enjoyment  of  all  three' 
oooupants,  and  since  the  plaintiff  did  not 
show  that  the  deceased  protested  against  the 
manner  of  its  operation,  it  must  be  pre- 
sumed that  he  acquiesoed  therein;  and 
therefore  the  negligence,  if  any,  of  the  de- 
fendant, must  be  imputed  to  the  deceased." 

There  was  nothing  else  in  the  case  which 
bears  or  might  be  thought  to  bear  upon 
the  question  which  we  have  under  consider- 
ation. The  next  ease  in  point  of  time  is 
Beard  y.  Klusmeier,  168  Ky.  163,  60  L.R.A. 
(N.S.)  1100,  164  8.  W.  319,  Ann.  Cas. 
IUIjD,  342.  That  case  was  decided  with- 
out discussion  on  the  authority  of  Loeh- 
head V.  Jensen  and  Patnode  r.  Foote.  The 
next  is  Fitzjanrell  y.  Boyd,  123  Md.  497,  91 
Atl.  647.  That  case  was  decided  on  the 
authority  of  Huddy,  Automobiles,  §  113; 
Patnode  v.  Foote;  Beard  v.  Klusmeier; 
Pigeon  V.  Lane;  Birch  v.  New  York;  May- 
berry  V.  Sivey,  and  Loehhead  v.  Jensen. 
After  citing  these  authorities  the  court  said 
(123  M:d.  at  page  506):  'The  rule  an- 
nounced in  these  cases,  we  think,  ia  the 
true  and  correct  rule,  and  is  controlling 
on  this  appeal.'' 

There  was  no  further  discussion  of  the 
principles  inyolved  or  of  other  decisions. 
It  is  apparent  from  this  review  of  the  de- 
cisions in  conflict  with  West  v.  Poor  that 
the  question  whether  they  are  or  are  not  cor- 
rect depends  upon  the  question^  whether 
degrees  of  negligence  are  known  to  the 
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common  law,  and  whether  the  rule  of  Cor- 
rigan  y.  Union  Sugar  Refinery  governs  the 
liability  of  a  defendant  who  invites  a  plain- 
tiff to  ride  gratis  in  hie  carriage.  Apart 
from  the  question  whether  degrees  in  negli- 
gence are  a  thing  known  to  the  common 
law  (which  was  in  reality  what  was  de- 
cided in  the  negative  in  Mayberry  v.  Sivey,. 
18  Kan.  291),  we  are  of  opinion  that  these 
cases  are  not  well  decided  and  that  they 
should  not  be  followed. 

Mr.  Wharton  is  not  alone  in  the  conclu- 
sion reached  by  him  that  no  such  a  thing 
as  different  degree  in  negligence  is  known 
to  the  common  law.  It  was  said  by  lx>rd 
Cranworth  (then  Baron  Rolfe)  in  Wilson 
y.  Brett,  11  Mees.  &  W.  113.  115,  116,  15^ 
Eng.  Reprint,  737,  that  '*I  said  I  could  see 
no  difference  between  negligence  and  gross; 
negligence, — ^that  it  was  the  same  thing,, 
with  the  addition  of  a  vituperative  epithet." 

In  Beal  v.  South  Devon  R.  Co.  3  Hurlst. 
k  C.  337,  341,  169  Eng.  Reprint,  560,  11 
L.  T.  N.  S.  184,  12  Week.  Rep.  1115,  18 
Eng.  Rut  Cas.  643,  Crompton,  J.,  in  de- 
livering the  judgment  of  the  exchequer 
chamber,  said  that  it  was  a  mistake  to 
say  that  there  was  no  difference  between 
ordinary  and  gross  negligence  "because  a 
strict  line  of  d^narcation  cannot  be  drawn 
between  them."  And  in  Grill  y.  Genera) 
Iron  Screw  Collier  Co.  L.  R.  1  0.  P.  600, 
4  Eng.  Rul.  Cas.  680,  both  Willes,  J.,  and 
Montague  Smith,  J.,  expressed  their  dis- 
satisfaction with  the  term  "gross  negli- 
gence." Willes,  J.,  went  so  far  as  to  say, 
at  page  612:  "No  information,  however, 
has  been  given  us  as  to  the  meaning  to  be 
attached  to  *gross  negligence'  in  this  case: 
and  I  quite  agree  with  the  dictum  of  Lord 
Cranworth  in  Wilson  v.  Brett,  that  gross 
negligence  is  ordinary  negli<rence  with  a 
vituperative  epithet, — a  view  held  by  the  ex- 
chequer chamber.  Beal  v.  South  Devon  R. 
Co.  3  Hurlst.  ft  C.  '337,  159  Eng.  Reprint, 
560,  11  L.  T.  N.  S.  184,  12  Week.  Rep. 
1115,  18  Eng.  Rul.  Cas.  643.  Confusion 
has  arisen  from  r^arding  negligence  as  a 
positive  instead  of  a  negative  word." 

But  it  is  probable  that  an  end  was  put 
in  England  to  these  objections  to  the  term 
"gross  negligence,"  by  the  decisions  of  the 
privy  council  in  Giblin  v.  McMullen,  L.  R. 
2  P.  C.  317,  5  Moore,  P.  C.  C.  N.  S.  434, 
16  Eng.  Reprint,  678,  38  L.  J.  P.  C.  N.  S. 
26,  21  L.  T.  N.  S.  214,  17  Week.  Rep.  445, 
the  judgments  of  which,  while  not  binding 
on  the  high  court,  are  ''entitled  to  very 
great  weight  indeed."  Dulieu  v.  White 
[1901]  2  K.  B.  669,  at  677.  70  L.  J.  K.  B. 
N.  S.  837,  50  Week.  Rep.  76,  85  L.  T.  N. 
S.  186,  17  Times  L.  R.  565.  That  was  a 
case  in  its  dramatic  as  well  as  in  its  legal 
aspects  like  Foster  v.  Essex  Bank.  17  Mass. 
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470,  9  Am.  Dec.  168,  1  Am.  Neg.  Cas.  502, 
and  it  was  largely  upon  the  authority  of 
the  decision  in  Foster  v.  Essex  Bank  that 
Giblin  v.  McMuUcn  was  decided.  In  de- 
livering the  judgment  of  the  privy  council 
in  Giblin  v.  ^McMullen,  Lord  Chelmsford 
said,  at  pages  336,  337:  ''From  the  time 
of  Lord  Holt's  celebrated  judgment  in  Coggs 
V.  Bernard,  in  which  he  classified  and  dis- 
tinguished the  different  degrees  of  negli- 
gence for  which  the  different  kinds  of  bailees 
are  answerable,  the  negligence  which  must 
be  established  against  a  gratuitous  bailee 
hsLi>  been  called  'gross  negligence.' " 

After  referring  to  Lord  Cranworth's  ob- 
servation in  Wilson  v.  Brett,  and  to  the 
fact  that  "this  critical  observation  has  been 
since  approvt»d  of  by  other  eminent  judges," 
he  said:  "Of  course,  if  intended  as  a  defi- 
nition, the  expression  'gross  negligence' 
wholly  fails  of  its  object.  But  as  there 
is  a  practical  difference  between  the  de- 
grees of  negligence  for  .  which  different 
classes  of  bailees  are  responsible,  the  term 
may  bo  usefully  retained  as  descriptive  of 
that  difference.  ...  No  advantage  would 
be  gained  by  substituting  a  positive  for 
a  negative  phrase,  because  the  degree  of 
care  and  diligence  which  a  bailee  must  ex- 
ercise corresponds  with  the  degree  of  neg- 
ligence for  which  he  is  responsible,  and 
there  would  be  the  same  difficulty  in  de- 
fining the  extent  of  the  positive  duty  in 
each  case  as  the  degree  of  neglect  of  it 
which  incurs  responsibility.  In  truth,  this 
dillicultv  is  inherent  in  the  nature  of  the 
subject,  and  though  degrees  of  care  are  not 
definable,  they  are  with  some  approach  to 
certainty  distinguishable." 

Giblin  v.  McMuUen,  ubi  supra,  estab- 
lished the  rule  laid  down  bv  Chief  Justice 
Holt  in  Coggs  V.  Bernard,  2  Xd.  Raym.  909, 
913.  92  Eng.  Reprint,  107,  1  Smith,  Lead. 
Cas.  370,  5  Eng.  Rul.  Cas.  247,  1  Am.  Neg. 
Cas.  048.  that,  to  charge  a  defendant  in  case 
of  gratuitous  bailment,  the  plaintiff  must 
prove  gross  negligence;  and  that  rule  has 
bet'n  applied  in  the  only  cases  of  gratuitous 
undertakings  which  have  arisen  in  England 
since  then.  In  Moffatt  v.  Bateman,  L.  R. 
3  P.  C.  115,  22  L.  T.  N.  S.  140,  6  Moore, 
P.  C.  C.  N.  S.  369,  16  Eng.  Reprint,  765, 
the  question  to  be  decided  in  the  case  at 
bar  was  before  the  court.  It  was  held  by 
the  privy  council  that,  in  case  of  an  invita- 
tion to  ride  gratis  in  the  defendant's  car- 
riage, to  make  out  liability,  the  plaintiff 
had  to  prove  gross  negligence.  And  in 
Coughlin  V.  Gillison  [1899]  1  Q.  B.  145, 
68  U  J.  Q.  B.  N.  S.  147,  47  Week.  Rep. 
113,  79  L.  T.  N.  S.  627,  it  was  decided  that, 
in  the  case  of  a  gratuitous  lending  of  an 
engine  for  the  sole  benefit  of  the  borrower, 
the  borrower,  to  make  out  liability,  had  to 
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prove  a  gross  neglect  on  the  part  of  the 
lender.  In  all  three  of  these  cases  the  de- 
cision was  that  the  plaintiff  took  nothing 
because  he  liad  failed  to  make  out  gross 
negligence. 

In  Philadelphia  &  R.  R.  Co.  v.  Derby, 
14  How.  468,  485,  486,  14  L.  ed.  502,  509, 
510,  10  Am.  Neg.  Cas.  602,  Grier,  J.,  said: 
"It  is  true,  a  distinction  has  been  taken  in 
some  oases,  between  simple  negligence  and 
great  or  gross  negligence;  and  it  is  said 
that  one  who  acts  gratuitously  is  liable 
only  for  the  latter.  But  this  case  does 
not  call  upon  us  to  define  the  difference 
(if  it  be  capable  of  definition),  as  the  ver- 
dict has  found  this  to  be  a  case  of  gross 
negligence.  When  carriers  undertake  to 
convey  persons  by  the  powerful  but  dan- 
gerous agency  of  steam,  public  policy  and 
safety  require  that  they  be  held  to  the 
greatest  possible  care  and  diligence.  And 
whether  the  consideration  for  such  trans- 
portation be  pecuniary  or  otherwise,  the 
personal  safety  of  the  passengers  should 
not  be  left  to  the  sport  of  chance  or  the 
negligence  of  careless  agents.  Any  negli- 
gence in  such  cases  may  well  deserve  the 
epithet  of  'gross.' " 

In  The  New  World  v.  King,  16  How.  469, 
474,  14  L.  ed.  1019,  1021,  Curtis,  J.  (after 
pointing  out  that  tlie  appellee  was  lawfully 
upon  the  steamboat  of  the  plaintiff),  said 
that  it  was  not  necessary  to  decide  whether 
"precisely  the  same  obligations  in  all  re- 
spects" attached  in  that  case  as  in  case  of 
an  ordinary  passenger  paying  fare.  He 
then  referred  to  the  statement  of  Grier,  J., 
in  Philadelphia  &  R.  R.  Co.  v.  Derby,  14 
How.  468,  14  L.  ed.  502,  10  Am.  Neg.  Cas, 
602,  which  we  have  just  quoted,  and  he 
added:  "We  desire  to  be  understood  to  re- 
affirm that  doctrine."  In  addition  he  said: 
"The  theory  that  there  are  three  degrees  of 
negligence,  described  by  the  terms  slight, 
ordinary,  and  gross,  has  been  introduced 
into  the  common  law  from  some  of  the  com- 
mentators on  the  Roman  law.  It  may  be 
doubted  if  these  terms  can  be  usefully  ap- 
plied in  practice." 

He  then  refers,  among  other  cases,  to 
Wilson  v.  Brett,  11  Mees.  &  W.  113,  152 
Eng.  Reprint,  737,  12  L.  J.  Exch.  N.  S. 
264,  and  adds:  ''Some  of  the  ablest  com- 
mentators on  the  Roman  law  and  on  the 
Civil  Code  of  France  have  wholly  repudi- 
ati'd  this  theory  of  three  degrees  of  negli- 
gence." See  also  in  this  connection  Mil- 
waukee &  St.  P.  R.  Co.  V.  Arms,  91  U.  S 
489,  493-495,  23  L.  ed.  374,  376;  Indian- 
apolis  &  St.  L.  R.  Co.  v.  Horst,  93  U.  S. 
291,  295,  296,  23  L.  ed.  898,  899,  900,  7 
Am.  Xeg.  Cas.  331;  Northern  P.  R.  Co.  v. 
Adams,  192  U.  S.  440,  48  L.  ed.  613,  24 
Sup.  Ct.  Rep.  408. 
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But  in  the  case  of  New  York  C.  R.  Co. 
T.  Lockwood,  17  Wall.  367,  382,  383,  21 
L.  ed.  627,  641,  10  Am.  Neg.  CaB.  624, 
Bradley,  J.,  said:*  **We  have  already  ad- 
verted to  tiie  tendency  of  judicial  opinion 
adverse  to  the  distinction  between  gross  and 
ordinary  negligence.  Strictly  speaking, 
these  expressions  are  indicative  rather  of 
the  degree  ol  eare  and  dili>;ence  which  is 
due  from  a  party  and  which  he  fails  to 
perform,  than  of  the  amount  of  inatten- 
tion, carelessness,  or  stupidity  which  he 
exhibits.  If  verv  little  eare  is  due  from 
him,  and  he  fails  to  bestow  that  little,  it  is 
called  gross  negligence.  If  very  gr^at  care 
la  due,  and  he  fails  to  come  up  to  the  mark 
required,  it  is  called  slight  negligence.  And 
if  ordinary  care  is  due,  such  as  a  prudent 
man  would  exercise  in  his  own  affairs,  fail- 
ure to  bestow  that  amount  of  care  is  called 
ordinary  negligence.  In  eaoli  case,  the  neg- 
ligence, whatever  epithet  we  give  it,  is  fail- 
ure to  bestow  the  eare  and  skill  which  the 
(Situation  demands;  and  hence  it  is  more 
strictly  accurate  perhaps  to  call  it  simply 
negligence.'  And  this  seems  to  be  the 
tendency  of  modem  anthorities.  If  they 
mean  more  than  this,  and  seek  to  abolish 
the  distinction  of  degrees  of  care,  skill,  and 
diligence  required  in  the  performance  of 
various  duties  and  the  fulfilment  of  various 
contracts,  we  think  they  go  too  far;  since 
the  requirement  of  different  degrees  of  care 
in  different  situations  is  too  firmlv  settled 
and  fixed  in  the  law  to  be  ignored  or 
changed.  The  compilers  of  the  French  Civil 
Code  undertook  to  abolish  these  distinc- 
tions by  enacting  that  *every  act  whatever 
01  man  that  causes  damage  to  another 
obliges  him  by  whose  fault  it  happened  to 
repair  it.'  Toullier,  in  his  Commentary  on 
the  Code,  regards  this  as  a  happy  thought, 
and  a  return  to  the  law  of  nature.  But 
such  an  iron  rule  is  too  regardless  of  the 
foundation  principles  of  human  duty,  and 
must  often  operate  with  great  severity  and 
iu  justice," 

The  last  word  of  importance  upon  this 
point  to  be  found  in  the  decisions  of  the 
Supreme  Court  of  the  United  States  is  in 
Preston  v.  Prather,  137  V.  S.  604,  34  L. 
ed.  788,  11  Sup.  Ct.  Rep.  1 62,  1  Am.  Neg. 
Cas.  599.  In  that  case  the  rule  of  Foster 
V.  Essex  Bank  was  repudiated.  In  that 
case  Field,  J.,  said  (137  V.  S.  608,  609)  : 
"Xo  one  taking  upon  himself  a  duty  for 
another  without  consideration  is  bound, 
either  in  law  or  morals,  to  do  more  than 
a  man  of  that  character  would  do  generally 
for  himself  under  like  conditions.  The  ex- 
ereii«e  of  reasonable  care  is  in  all  such 
f^a^es  the  dictate  of  good  faith.  .  .  . 
But  what  will  constitute  such  reasonable 
care  will  vary  with  the  nature,  value,  and 
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situation  of  the  property,  the  general  pro- 
tection afforded  by  the  police  of  the  com- 
munity against  violence  and  crime,  and  th» 
bearing  of  surrounding  circumstances  u))un 
its  security.  .  .  .  The  general  dwtrinc, 
as  stated  by  text-writers  and  in  judicial 
decisions,  is  that  gratuitous  bailees  of  an- 
other's property  are  not  responsible  for  it» 
loss  unless  guilty  of  gross  negligence  in  its 
keeping.  But  gross  negligence  in  such  cases 
is  nothing  more  than  a  fai^ire  to  l)estow 
the  care  which  the  property  in  its  situa- 
tion demands;  the  omission  of  the  reason- 
able care  required  is  the  negligence  which 
creates  the  liabilitv;  and  whether  this  ex- 
isted  is  a  question  of  fact  for  the  jury 
to  determine,  or  by  the  court  where  a 
jury  is  waived.  See  The  Xew  World  v. 
King,  16  How.  469,  474,  475,  14  L.  ed.  1019, 
1021,  1022,  10  Am.  Keg.  Cas.  614:  New 
York  C.  R.  Co.  v.  I^ickwood.  17  Wall.  357, 
383,  21  L.  ed.  627,  641,  10  Am.  Neg.  Cas. 
624;  Milwaukee  &  St.  Paul  R.  Co.  v.  Arm^*, 
01  U.  S.  489,  494,  23  L.  ed.  374,  376." 

In  this  commonwealth  the  judges  seem 
to  have  had  little,  if  anv,  di.Ticultv  in  rec- 
ognizing  degrees  of  negligence  in  case  of 
gratuitous  bailments,  but  to  have  had  Ix>rd 
Cranworth's  difficulty  (or  rather  the  diffi- 
culty which  those  who  followed  Lord  Cran- 
worth  put  in  articulate  form)  in  other 
cases.  The  remarks  to  which  we  referred, 
but  did  not  set  forth  when  we  quoted  the 
opinion  of  Chief  Justice  Shaw  in  Whitney 
V.  Lee,  8  Met.  91,  93,  1  Am.  Neg.  Cas.  789, 
were  these:  "The  law  has  endeavored  to 
make  a  distinction  in  the  degrees  of  eare 
and  diligence  to  which  different  bailees  are 
bound,  distinguishing  between  gross  negli- 
gence,  ordinary  negligence,  and  slight  neg- 
ligence; though  it  is  often  difficult  to  mark 
the  line  where  the  one  ends  and  the  other 
begins.  And  it  must  be  often  left  to  the 
jury,  upon  the  nature  of  the  subject-matter 
and  the  particular  circumstances  of  each 
case,  with  suitable  remarks  by  the  judge, 
to  say  whether  the  particular  case  is  with- 
in the  one  or  the  other." 

In  the  later  case  of  Chandler  v.  Wor- 
cester Mut.  F.  Ins.  Co.  3  Cush.  328,  Chief 
Justice  Shaw  was  more  pronounced  in  his 
views  as  to  degrees  of  negligence.  That 
was  a  case  in  which  the  defendant  set  up 
in  defense  to  a  claim  on  a  fire  insurance 
policy  the  fact  that  the  fire  had  taken  place- 
through  the  gross  neglect  of  the  insured. 
After  deciding  that  to  make  out  the  de- 
fense relied  upon,  the  insurance  company 
had  to  "show  a  culpable  recklessness  and 
indifference  to  the  rights  of  others,"  Chief 
Justice  Shaw  added,  at  page  331:  "The 
terms  'slight  negligence,'  *want  of  ordinary 
care,'  and  'gross  negligence'  are  useful  in 
their   way,    but   they   are   not    precise   and 
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exact  enough,  without  a  statement  of  the 
facts  designated  by  them,  to  enable  a  court  I 
to  judge  of  the  rights  of  parties  tliereby  I 
affected.     The  proper  business  of  jurispru- 1 
dence  Seems  to  be  to  take  a  series  of  facts 
and  circumstances  conceded  or  proved,  and 
to  declare  what  are  the  rights  of  the  parties 
arising  out  of  them." 

In  8mith  v.  First  Nat.  Bank,  99  Mass. 
605,  97  Am.  Dee.  59,  1  Am.  Neg.  Cas.  623 
{a  case  of  gr^uitous  bailment),  Wells,  J., 
ends  the  opinion  (99  Mass.  at  page  612) 
in  these  words;  "But  the  court  are  of 
opinion  that  the  whole  testimony  did  not 
furnish  such  evidence  as  would  warrant 
a  jury  in  finding  that  there  was  gross  n^- 
iigence  on  the  part  of  the  bank,  and  that 
the  loss  of  the  bonds  resulted  from  such 
negligence.  Giblin  v.  McMuUen,  L.  R.  2 
P.  C.  317,  5  Moore,  P.  C.  C.  N.  S.  434,  16 
Eng.  Reprint,  578,  38  L.  J.  P.  C.  N.  S. 
25,  21  L.  T.  N.  S.  214,  17  Week  Rep.  445. 
The  exceptions  must  therefore  be  sustained 
upon  that  ground." 

Gill  V.  Middleton,  105  Mass.  477,  7  Am. 
Rep.  548,  was  a  case  in  which  the  defend^ 
ant  (the  owner  of  the  premises  in  question, 
then  leased  to  the  plaintiff's  husband)  had 
undertaken  to  repair  them  gratis.  The  pre- 
siding judge  told  the  jury  that  the  defend- 
4int  was  liable  if  the  premises  were  ''not 
put  in  safe  repair  by  reason  of  the  want  of 
ordinary  skill  or  care  in  workmanship  or 
■selection  of  materials  on  the  part  of  the 
defendant."  The  defendant  contended  in 
iiupport  of  an  exception  taken  to  this  part 
of  the  charge,  'that  upon  a  gratuitous  un- 
dertaking of  this  nature  the  defendant  could 
only  be  held  responsible  for  bad  faith  or  for 
:gro8S  negligence. "  His  contention  was  not 
sustained  and  his  exceptions  were  overruled. 
Ames,  J.,  in  delivering  the  opinion  of  the 
court,  said  (105  Mass.  at  page  479,  480)  : 
*'It  appears  to  us  that  this  is  one  of  the  cases 
in  which  there  is  no  practical  difference 
l>etween  gross  negligence  and  the  want  of 
ordinary  care  and  skill;  and  that  the  omis- 
sion of  what  Baron  Ilolfe  calls  a  mere  vitu- 
perative epithet  is  not  a  valid  objection  to 
the  judge's  charge.  The  true  question  for 
the  jury  was  whether  the  defendant  had 
Ctiftcharged  tlie  duty  which  he  had  assumed 
with  that  due  regard  to  the  rights  of  the 
other  party  which  might  reasonably  have 
been  expected  of  him  under  all  the  circum- 
stances." 

After  referring  to  the  case  of  The  New 
World  V.  King.  16  How.  409,  14  L.  ed. 
1019,  he  added:  "The  law  furnishes  no  def- 
inition of  gross  negligence  as  distinguished 
from  want  of  reasonable  and  ordinary  care, 
which  can  be  of  any  practical  utility.  The 
question  of  reasonable  care  must  always  de- 
pend en  the  special  circumstances  of  each 
J..lt.A.l918C. 


case,  and  is  almost  of  neoessity  &  question 
of  fact  rather  than  of  law.  The  degrees  of 
negligence,  so  often  spoken  of  in  the  text- 
books, do  not  admit  of  sueh  precision  and 
exactness  of  definition  aa  to  be  of  any  prac- 
tical advantage  in  the  administration  of 
justice,  without  a  detail  of  the  facts  which 
they  are  intended  to  designate.  The  New 
World  y.  King,  supra;  Chandler  v.  Worces- 
ter Mut.  F.  Ins.  Co.  3  Gush.  328;  Wilson  v. 
Brett,  11  Mees.  &  W.  113,  152  Eng.  Reprint, 
737,  12  L.  J.  JExch.  N.  S.  264;  Grill  v.  Gkai- 
eral  Iron  Screw  Collier  Co.  L.  R.  1  C.  P. 
600,  36  L.  J.  C.  P.  N,  8.  321,  12  Jur.  N.  S. 
727,  14  L.  T.  N.  S.  711,  14  Week,  Rep.  893, 
4  £ng.  Rul.  Cas.  680." 

The  same  learned  judge  in  deliverii^  the 
opinion  of  this  court  in  the  later  case  of 
Jenkins  v.  Baoon,  111  Mass.  373,  at  page 
376,  15  Am.  Rep.  33,  1  Am.  Neg.  Gas.  781 
(a  case  of  gra€bitou8  bailment),  said:  "Ac- 
cording to  the  well-settled  rule,  the  bailee 
who  acts  without  oompenai^tion  can  only  be 
held  responsible  for  bad  faith  or  gross  neg- 
ligence, if  the  deposit  should  be  lost  or 
injured  while  in  his  custody.  Whitney  v. 
Lee.  8  Met.  91,  1  Am.  Neg.  Cas.  789;  Foster 
v.  Essex  Bank,  17  Mass.  479,  9  Am.  Dec. 
168,  1  Am.  Neg.  Cas.  502." 

In  Smith  v.  Postal  Teleg.  Cahle  Oo.  174 
Mass.  576,  at  page  578,  47  L.RJV.  323,  76 
Am.  St.  Rep.  374,  55  N.  £.  380»  7  Am.  Neg. 
Rep.  54,  Holmes,  Ch.  J.,  said:  "II  the  role 
is  to  be  adhered  to,  that  there  can  he  no 
recovery  for  sii^ness  due  to  the  purely  in* 
temal  operation  of  fright  caused  by  a  neg- 
ligent act,  it  cannot  be  avoided  by  calling 
the  negligence  gross,  and  alleging  that  the 
defendant  ought  to  have  known  that  the 
result  complained  of  would  follow  his  act 
Negligence  with  reference  to  a  given  con- 
sequence .  .  .  ought  to  have  been  fore- 
seen, and  although  the  distinction  between 
gross  negligence  and  negligence  is  known 
to  the  law,  still,  having  regard  to  tho 
grounds  for  the  above-mentioned  rule,  to 
allow  it  to  be  avoided  by  such  an  allegation 
would  be  to  do  away  with  it." 

A2)art  from  the  opinions  expressed  in 
these  common-law  cases,  the  qucAtion 
whether,  in  the  administration  of  justice, 
it  is  possible  or  practicable  to  draw  a  dis- 
tinction between  ordinary  and  gross  neg- 
ligence, has  been  put  to  rest  in  this  com- 
monwealth by  decisions  under  statutes 
which  have  made  a  distinction  between  the 
two.  It  was  provided  as  early  as  1840 
(Stat.  1840,  chap.  80),  and  has  been  con- 
tinued in  a  number  of  statutes  enacted 
since  then  (for  a  collection  of  these  stat- 
utes, see  Hudson  v.  Lynn  &  B.  R.  Co.  18r» 
Mass.  510,  71  N.  E.  66,  16  Am.  Neg.  llep. 
366;  Brooks  v.  Fitchburg  A  L.  Street  R. 
Co,  200  Mass.  8,  86  N.  E.  289),   that  va 
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rious  persons   and   corporations   should  be  I  &   N.    Co.    136    Mass.    6;    Debbins   y.    Old 
liable  to  a  penalty  if  the  death  of  a  person    Colony   R.   Co.    154   Mass.   402,   28   N.   E. 


was  caused  through  the  gross  negligence  of 
their  servants.*     And  by  Stat.  1871,  chap. 
352,  now  Rev.  Laws,  chap.   HI,  §  268,  it 
was  provided   that  a  railroad  corporation 
should  be  liable  for  an  accident  at  a  grade 
crossing  where  the  statutory  signals  have 
not  been  given,  unless  ''the  person  injured, 
or  the  person  who  had  charge  of  his  person 
or  property,  was,  at  the  time  of  tlie  colli- 
sion, guilty  of  gross  or  wilful  negligence, 
.    .    .    and  that  such  gross  or  wilful  negli- 
gence   .    .    .    contributed  to  the  accident." 
Both  eets  of  statutes  made  a   distinction 
between    gross    and    ordinary    negligence. 
AHhongh  judges  of  this  court  have  had  the 
same  difficulty  in  determining  the  meaning 
of  gross    negligence   under   these    statutes 
that  they  had  as  to  the  meaning  of  that 
term  at  common  law  (see  Knowlton,  J.,  in 
Phelps  v.  New  England  R.  Co.  172  Mass.  98, 
100,  51   N.  £.  522,  and  Hammond,  J.,  in 
Evensen  v.   Lexington  k  B.   Street  R.  Oo. 
187  Mass.  77,  79,  72  N.  E.  366),  yet  it  is 
settled  that  the  term  "gross  negligence"  in 
these  statutes  means  a  materially  greater 
want  of  care  than  ordinary  negligence.    The 
distinction  between  the  two  has  been  rec^ 
ognized  in  numberless  caaes,  l>nt  the  mean- 
ing of   gross    negligence   as  disftinguished 
from  a  want  of  ordinary  care  has  been  de- 
fined (in  the  way  stated  above)  in  the  fol- 
lowing   oases    under    the    death    statutes: 
Oalbraith  v.  West  End  Street  R.  Co.  165 
Mass.  672,  43  N.  E.  501;  Morey  v.  Glouces- 
ter  Street  R.  Co.  171  Mass.  165,  60  N.  E. 


274;  Emery  v.  Boston  &  M.  R.  Co.  173 
Mass.  136,  53  N.  £.  278.  In  further  ex- 
planation of  the  meaning  of  gross  negli- 
gence under  these  statutes,  it  is  settled 
that  it  is  something  less  than  the  wilful, 
wanton,  and  reckless  conduct  which  makes 
a  defendant  liable  to  a  trespasser.  Banks 
V.  Braman,  188  Mass.  367,  74  N.  E.  594. 
Note  to  Fitamauriee  v.  New  York,  N.  H.  & 
H.  R.  Co.  192  Mass.  159,  1G2  [6  L.R.A. 
(N.S.)  1146,  116  Am.  St  Rep.  236,  78  N.  E. 
418,  7  Ann.  Cas.  586,  20  Am.  Neg.  Rep. 
564];  Lanoi  v.  Boston  Elev.  R.  Co.  197 
Mass.  32,  83  N.  £.  1. 

Whether  Mr.  Wharton  and  the  commen- 
tators referred  to  by  Mr.  Justice  Curtis  in 
The  New  World  y.  King,  ubi  supra,  are 
right  or  wrong  aa  to  the  existence  of  de- 
grees of  negligence  in  the  civil  law,  it  is 
plain  that  in  this  commonwealth  that  dis- 
tinction exists.  And  it  is  not  necessary  in 
deciding  that  question  to  go  outside  of  the 
law  which  is  administered  here.  The  dis- 
tinction was  first  put  forward  in  England 
in  1703,  in  Coggs  v.  Bernard,  2  Ld.  Raym. 
909,  92  Eng.  Reprint,  107,  1  Smith,  Lead. 
Cas.  370,  5  Eng.  Rul.  Cas.  247,  1  Am.  Neg. 
Cas.  048.  It  was  adopted  in  this  common- 
wealth in  Foster  v.  Essex  Bank,  17  Mass. 
479,  9  Am.  Dec.  168,  1  Am.  Neg.  Cas.  502, 
in  1821,  and  the  rule  adopted  in  that  caae 
was  (in  the  words  of  Chief  Justice  Shaw 
in  Whitney  v.  Lee,  ubi  supra)  ''settled  on 
great  consideration  and  after  full  delibera- 
tion,   .    .    .    and  this  supersedes  the  neoes- 
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Mass.  98,  51  N.  E.  522;  Evensen  v.  Lexing 
ton  ft  B.  Street  R.  Co.  187  Mass.  77,  72  N. 
E.  355:   Brennan  v.  Standard  Oil  Co.   187 
Mass.  376,  73  N.  E.  472;   Dolphin  v.  Wor- 
cester Consol.  Street  R.  Co.  189  Mass.  270, 
75  N.  E.  635:  Spooner  v.  Old  Colon v  Street 
R.  Co.  190  Mass.  132,  76  N.  E.  680\  Pearl- 
utein  V.  New  York,  N.  H.  k  H.  R.  Co.  192 
Mass.  20,  77  N.  E.  1024;  Manning  v.  Con- 
way, 192  Mass.   122,  78  N.  E.  401;   Lanci 
V.  Boston  Elev.  R.  Co.  197  Mass.  32,  83  N. 
E.  1;   Dimauro  v.  Linwood  Street  R.   Co. 
2«0  Mass.    147,   85   N.   E.    804;    Devine  v. 
N>w  York,  N.  H.  &  H.  R.  Co.  205  Mass.  416, 
n  N.  E.  522:  Renaud  v.  New  York,  N.  H.  ft 
H.  K.  Co.   208   Mass.   557,   92  N.  E.   710; 
Adams  v.  Boston  Elev.  R.  Co.  214  Mass.  1, 
100  N.  E.   1012.     And  it  has  Ijoen  defined 
m  the  same  way  in  three  cases  arising  un- 
der the  statutes  as  to  the  failure  to  give 
^i«nals  at   grade  crossings   in   Rev.   Lau-s, 
chap.   Ill,   §    268.     Copley  v.   New   Haven 


The  decision  in  Foster  v.  Essex  Bank  (in- 
volving the  distinction  between  gross  and 
ordinary  negligence)  was  affirmed  by  this 
court  in  Whitney  v.  Lee,  8  Met.  91,  1  Am. 
Neg.  Cas,  789;  Smith  v.  First  Nat.  Bank, 
99  Mass.  605,  97  Am.  Dec.  69,  1  Am.  Neg. 
Cas.  523;  and  Jenkins  v.  Bacon,  111  Masa 
373,  15  Am.  Rep.  33,  1  Am.  Neg.  Ca.s.  781. 
And  (in  spite  of  Preston  v.  Prather,  137 
U.  S.  604,  34  L.  ed.  788,  11  Sup.  Ct.  Rep. 
162,  1  Am.  Xeg.  Cas.  599).  that  is  the  rule 
adopted  generally  in  other  jurisdictions. 
Giblin  v.  McMullen,  L.  R.  2  P.  C.  317,  5 
Moore,  P.  C.  C.  N.  S.  434,  16  Eng.  Reprint, 
578,  38  L.  J.  P.  C.  N.  S.  25,  21  L.  T.  N.  S. 
214,  17  Week.  Rep.  445;  Hibernia  Bldg. 
Asso.  V.  McCJrath,  1.54  Pa,  296,  35  Am.  St, 
R^.  828,  26  Atl.  377:  Storer  v.  Gowen,  18 
Me.  174;  Michigan  C.  R.  Co.  v.  Carrow, 
73  111.  348,  24  Am.  Rep.  248;  Wiser  v. 
Chesley,  53  Mo.  547:  Illinois  C.  R.  Co.  v. 
Tronstine,  64  Mise.  834,  2  So.  255.  The 
doubt  as  to  the  exiHtence  of  the  distinction 
•The  word  "gross"  was  stricken  out  of  ^^}»^^  ^y  the  opinion  of  Ames,  J.,  in  Gill  v. 
the  present  statute  in  the  case  of  railroads  I  Middleton,  105  Mass.  477,  7  Am.  Rep 
and  street  railwavs  by  Stat.  1907,  chap.  392.  748,  must  be  taken  (even  without  rega' 
L.R.A.I918C.        '  /d 
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to  the  Bubfiequent  opinion  of  the  same 
learned  judge  in  Jenkins  v.  Bacon)  to  have 
been  a  doubt  which,  on  a  review  of  all  the 
comnion*law  authorities^  no  longer  exists 
in  this  commonwealth.  In  addition,  that 
doubt  has  been  put  at  rest  so  far  as  this 
commonwealth  is  concerned  by  the  decisions 
of  this  court  under  statutes  which  made  the 
distinction  between  gross  and  ordinary  neg- 
ligence. No  one  familiar  with  the  juris- 
prudence of  Massachusetts  could  question 
to-day  the  existence  in  this  commonwealth 
of  the  distinction  between  gross  and  ordina- 
ry negligence. 

In  spite  of  the  decisions  in  Gihlin  v.  Mc- 
Mullen,  supra,  Moffatt  y.  Bateman,  L.  R. 
3  P.  C.  116,  22  L.  T.  N.  S.  140,  6  Moore,  P. 
C.  C.  N.  S.  869,  16  Eng.  Reprint,  765,  and 
Cougfalin  V.  GiUison  [1899}  1  Q.  B.  145, 
68  L.  J.  Q.  B.  N.  S.  147,  47  Week.  Rep.  113, 
79  L.  T.  N.  S.  627,  a  doubt  arises  as  to  the 
measure  of  liability  in  England  in  a  case 
where  a  person  enters  upon  a  gratuitous  un- 
dertaking. That  doubt  arises  from  the 
terms  used  by  Chief  Justice  Holt  in  statiiig 
the  liability  of  a  bailee  in  case  of  the  sixth 
sort  of  bailment  discussed  by  him  in  his 
opinion  in  Coggs  v.  Bernard,  2  Ld.  Raym. 
909,  913,  92  Eng.  Reprint,  107,  1  Smith, 
Lead.  Cas.  307,  5  Eng.  Rul.  Cas.  247,  1  Am. 
Neg.  Cas.  948,  and  those  used  by  Collins, 
M.  R.,  in  delivering  the  judgment  of  the 
court  of  appeal  in  Harris  v.  Perry  k  Co. 
[1903]  2  K.  B.  219,  226,  72  L.  J.  K.  B.  N. 
S.  725,  89  L.  T.  N.  S.  174,  19  Times  L,  R. 
537.  in  delivering  the  judgment  in  Coggs  v. 
Bernard,  Lord  Holt  first  laid  it  down  (page 
913)  that,  in  case  of  a  gratuitous  bailment 
of  goods  for  the  sole  benefit  of  the  bailor, 
the  bailee  '4s  not  answerable  if  thev  are 
stole  without  any  fault  in  him;  neither 
will  a  common  neglect  make  him  chargea- 
ble, but  he  must  be  guilty  of  some  gross 
neglect."  This  was  the  first  sort  of  bail- 
ment considered  by  Chief  Justice  Holt  in 
Coggs  V.  Bernard.  When  the  chief  justice 
came  to  the  sixth  sort  of  bailment  con- 
sidered by  him  in  that  judgment,  namely, 
an  undertaking  .to  transport  goods  where 
the  bailee  was  to  have  no  reward  for  his 
pains,  he  said  (at  pages  918,  919)  :  "Then 
the  bailee  having  undertaken  to  manage  the 
goods,  and  having  managed  them  ill,  and 
so  by  his  neglect  a  damage  has  happened  to 
the  bailor,  which  is  the  case  in  question, 
what  will  you  call  this?  In  Bracton,  lib. 
3,  100,  it  is  called  'mandatum.' 
It  is  what  we  call  in  English  'an  acting  by 
commission.'  And  if  a  man  acts  by  com- 
mission for  another  gratis,  and  in  the  ex- 
^  ecuting  his  commission  behaves  himself  neg- 
ligently, he  is  answerable.  .  .  .  This 
undertaking  obliges  the  undertaker  to  a  dil- 
iged^  management." 
L.R.A.1918C. 


Harris  v.  Perry  &  Co.  ubi  supra,  was  a 
case  in-  which  an  inspector  of  work  being 
done  in  the  con ti^tr notion  of  an  underground 
railway,  at  the  time  of  the  accident,  was 
riding  gratis  for  his  own  convenience  at  the 
invitation  of  one  of  the  defendant's  officers, 
on  the  engine  of  a  construction  train  in 
place  of  using  a  plank  walk  constructed  by 
the  defendant  to  enable  inspectors  to  over- 
see the  work.  While  so  riding  he  was  in- 
jured by  the  negligence  of  the  defendant's 
agenta  In  delivering  the  judgment  of  the 
court  of  appeal  in  that  case.  Collins,  M.  R. 
after  stating  that  there  was  evidence  of  a 
trap  and  so  liability  even  if  the  plaiutin* 
was  a  licensee,  said:  "At  all  events,  I 
think  it  was  competent  for  the  jury  to  find, 
as  they  must  be  taken  to  have  found,  a  fail- 
ure of  that  ordinary  care  which  is  due  from 
a  person  who  undertakes  the  carriage  of 
another  gratuitously.  .  .  .  There  is  an 
obvious  difference  between  the  measure  of 
confidence  reposed  and  responsibility  ac- 
cepted in  the  case  of  a  person  who  merely 
receives  permission  to  traverse  the  premises 
of  another,  and  in  the  case  where  a  person 
or  his  property  is  received  into  the  custody 
of  another  for  transportation.  See  in  the 
case  of  goods»  Southcote's  Case,  4  Coke.  S3b, 
76  Eng.  Reprint,  1061,  cited  in  Cogg6  v. 
Bernard,  and  the  notes  thereto." 

It  would  f^ppear  on  the  first  reading  of 
these  two  judgments  that  both  the  learned 
judges  intended  to  make  a  distinction  be- 
tween the  care  which  has  to  be  exercised  in 
case  of  a  gratuitous  bailment,  and  that 
which  has  to  be  exercised  in  case  of  a  gra- 
tuitous undertaking  of  transportation. 
But  upon  a  full  consideration  of  the  matter 
it  cannot  be  taken  that  either  of  them  in- 
tended to  make  that  distinction. 

Coggs  V.  Bernard  was  before  the  court  on 
a  motion  in  arrest  of  judgment  after  a  ver- 
dict for  the  plaintiff.  The  motion  in  arrest 
of  judgment  was  based  on  the  ground,  and 
solely  on  the  ground,  that  it  was  not  al- 
leged in  the  declaration  that  the  defendant 
was  to  be  paid  for  his  pains.  All  that  was 
before  the  court  was  the  proposition  that  a 
defendant  could  be  liable  in  case  of  a  gratu- 
itous transportation.  No  question  was 
raised  as  to  the  measure  of  the  defendant 'a 
liability  in  a  case  of  a  gratuitous  transpor- 
tation if  there  was  liability  in  such  a  case. 
The  chief  justice  disposed  of  the  contention 
tliat  a  gratuitous  undertaking  to  transport 
\^^s  a  nudum  pactum  by  pointing  out  the 
distinction  between  the  case  where  a  de- 
fendant fails  to  enter  upon  a  gratuitous 
undertaking  and  the  case  where,  having  en- 
tered upon  it,  he  is  negligent  in  carrying 
it  out.  The  fact  that,  in  stating  that  there 
was  liability  in  a  case  where  the  defendant 
had  entered  upon  a  gratuitous  undertaking, 
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Chief  Justice  Holt  was  not  careful  to  state 
with  accuracy  the  meafitnre  of  that  liability, 
cannot  be  taken  to  be  decisive.  That  ques- 
tion was  not  up  for  deci»on  at  that  time. 

The  same  is  true  of  that  part  of  the  judg- 
ment of  Collins,  M.  R.,  in  Harris  v.  Perry 
&  Co.,  quoted  above.  The  contention  in 
Harris  v.  Perry  &  Co.  to  which  Collins,  M. 
R.,  was  addressing  himself,  was  that  the 
plaintiff  in  that  case  was  a  licensee,  and 
that  since  he  was  a  licensee  he  could  not  re- 
cover at  all.  In  addressing  himself  to  that 
eonteDti<m  Collins,  M.  R.,  said  (first)  there 
was  evidence  of  a  trap,  and  (secondly)  that 
apart  from  that  there  was  evidence  on 
which  the  jury  could  find  that  there  was  a 
failure  of  care  on  the  part  of  the  defendant. 
To  be  sure  he  spoke  of  a  lack  of  ordinary 
care  in  place  of  gross  negligenee.  When 
one  takes  into  account  the  fact  that  gross 
negligence  is  a  term  with  whiefa  the  Eng- 
lish  judges  have  quarreled  continually,  it  is 
perhaps  natural  that  Collins,  M,  R.,  did 
not  go  out  of  his  way  to  speak  of  gross  n^- 
ligence,  and  did  speak  of  "ordinary  care." 
Moreover  it  is  to  be  noticed  that  what  Col- 
lins, M.  R.,  said  was:  "A  failure  of  that 
ordinary  care  which  is  due  from  a  person 
who  undertakes  the  carriage  of  another 
gratuitously." 

But  upon  the  question  of  the  true  inter- 
pretation of  these  two  judgments  there  is 
more  to  be  said.  In  his  note  to  Ooggs  ▼. 
Bernard,  Mr.  Smith  has  this  to  say  at 
pages  103,  104,  1  Smith,  Jjead,  Cas.  Ist 
Kng.  ed.:  "VI.  Mandatum. — The  sixth  and 
last  class  of  bailments  is  ( according  to 
Lord  Holt)  mandatum,  or  'a  delivery  of 
goods  to  somebody  who  is  to  carry  them,  or 
to  do  something  about  them,  gratis.  And 
this  might  have  been  classed  under  the 
same  head  as  depositum.  For,  as  the 
keeping,  carrying,  and  working  upon  goods 
for  hire  are  all  included,  both  by  Lord  Holt 
and  Sir  W.  Jones,  under  the  same  head, 
there  seems  no  good  reason  why  the  keep- 
iftg,  carrying,  and  tcorking  upon  them  gra^ 
tuitousiy  should  not  have  been  so  likewise. 
Certain  it  is  that  the  liabilities  of  the  de- 
poiiiory  and  of  the  mandatary  are  preelsely 
the  same;  both  (in  the  absence,  at  least,  of 
a  contract  in  special  terms)  are  bound  to 
Aight  diligence,  and  to  slight  diligence 
only,  and  liable  for  nothing  short  of  gross 
negligence,  the  reason  in  each  case  beii^  the 
same,  namely,  that  neither  is  to  receive  any 
reward  for  his  services.  Accordingly, 
whenever  the  extent  of  a  mandatary's  lia- 
bility is  discussed,  we  find  the  cases  re- 
specting that  of  depositaries  cited  and  re- 
lied upon,  and  so  vice  versa.     The  cases  of 

Beauchamp  v.  Powlev,  1  Moody  &  R.  38;     

Shiells  V.   Blaefcburne,   1    H.   Bl.    168,   126 1  lish  edition. 
Eng.  Reprint,  94,  2  Revised  Rep.  750;  and        A  ruling 
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Dartnall  v.  Howard,  4  Barn.  &  C.  345,  107 
Kng.  Reprint,  1088,  the  facts  of  which  are 
respectively  stated  at  the  commencement  of 
this  note,  were  decisions  on  the  responiii- 
bility  of  mandataries,  and  from  those,  as 
well  as  from  the  general  principle,  it  ap- 
pears that  such  bailees  are  liable  for  gross 
negligence,  and  for  that  only." 

It  is  to  be  observed  in  conueetion  with 
Mr.  Smitli's  statement  ("accordingly,  when- 
ever the  extent  of  a  mandatary's  liabilitv 
is  discussed,   we  find  the  cases  respecting 
that  of  depositaries  cited  and  relied  upon" ) 
that  Harris  v.   Perry  &  Co.,  a  case  of  a 
gratuitous  mandatum,  was  decided  on  the 
authority  of  Southcote's  Case,  4  Coke,  83b, 
76  Kng.  Reprint,  1061,  a  case  of  a  gratui- 
tous depositum.    And  that  is  true  of  West 
V.   Poor,    196   Mass.    183,   11   L,R.A.(X.S.) 
936,  124  Am.  ISt.  Rep.  541,  81  X.  E.  960, 
also;    that    case    (a    case   of   a   gratuitous 
mandatum)    was  decided  on  the  authority 
of  Whitney  v.  Lee,  8  Met.  91,  1  Am.  Xeg. 
Cas.  789,  which  was  the  case  of  a  gratui- 
tous depositum.     There  is  more  to  be  said 
with   respect   to  the   proper   interpretation 
of  Lord  Holt's  judgment  in  Coggs  v.  Ber- 
nard,  concerning   a   distinction    between   a 
gratuitous  bailment  and  an  undertaking  of 
gratuitous  transportation;  that  is  that  the 
third  and  fourth  editions  of  Smith's  Lead- 
ing Cases  were  edited  by  Mr.    (afterwards 
Mr.  Justice)    Keating  and  by  Mr.    (after- 
wards Mr.   Justice)    Willes,   and   that  the 
seventh,     eighth,    and    ninth    editions    of 
Smith's  Leading   Cases   were  edited    (with 
Mr.  Arbuthnot)    by  Lord   (then  Mr.)    Col- 
lins, who,  when  master  of  the  rolls,  deliv- 
ered the  judgment  in  Harris  v.  Perry  &  Co, 
The  statement  of  Mr.  Smith  quoted  above 
(that  there  is  no  distinction   between  the 
measure  of  the  liability  in  case  of  a  gra- 
tuitous bailment  and  that  in  a  case  of  a  gra- 
tuitous  transportation)    has   been   left   un- 
touched by   these  three   learned  editors   of 
that  learned  work.    The  fact  that  this  state- 
ment was  left  imtouched   by  Lord   Colling 
would  seem  to  be  decisive  of  the  question 
now  under   consideration   so  far   as   Lord 
Collins's  judgment  in  Harris  v.  Perry  &  Co 
is   concerned.     There   were   some  additions 
made  in  these  editions  to  Mr.  Smith's  state- 
ment, but  these  additions  did  not  even  mod* 
ify,  much  less  change,  the  statement  of  Mr 
Smitli    which    we    have    set    forth    above. 
These  additions  may  be  found  at  page  104 
in  the  third  Knglish  edition,  page   JS4   in 
the  fourth  English  edition,  page  247  in  the 
seventh   English   edition,   page   261    in   the 
eighth  English  edition,  and  page  397  in  the 
ninth  American  edition,  which  is  a  reprint 
(with  additional  notes)    of  the  ninth  Eng- 
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now  before  us  was  recently  made  in  Kara- 
vias  V.  Gallinocos,  143  L.  T.  Jo.  237.  In 
that  case  the  jury  found  that  the  defendant 
was  not  guilty  of  gross,  but  was  guilty  of 
ordinary,  negligence.  ^Ir.  Justice  Avory 
(who  made  the  ruling)  stated  that  the 
(question,  "in  the  state  of  the  authorities, 
[was]  a  fit  question  to  be  taken  to  the  court 
of  appeal/'  but  since  judgment  was  entered 
for  the  plaintiff  in  Harris  v.  Perry  &  Co. 
[1903]  2  K.  B.  219,  228,  72  L.  J.  K.  B.  N. 
S.  725,  89  L.  T.  N.  S.  174,  19  Times  L.  R. 
537,  on  a  finding  that  the  defendant  in  that 
case  wa«  guilty  of  ordinary  negligence,  he 
felt  bound  to  enter  judgment  for  the  plain- 
tifi'  on  the  findings  made  in  Karavias  v. 
Gallinocos. 

It  would  seem  that  in  England  the  lia- 
bility of  a  gratuitous  bailee  and  the  liabil- 
ity of  one  who  undertakes  a  gratuitous 
transportation  are  the  same.  And  to  this 
one  thing  more  must  l)e  added;  namely, 
however  much  the  English  judges  have  quar^ 
reled  with  the  meaning  of  the  words  "gross 
negligence,''  it  is  the  fact  that  when  pushed 
to  a  decision  the  judges  of  England  have  in- 
variably held  that  to  make  out  liability 
in  case  of  a  gratuitous  undertaking  (no 
matter  what  the  nature  of  the  gratuitous 
undertaking  was)  gross  negligence  has  to 
be  made  out.  Giblin  v.  McMullen,  L.  R.  2 
P.  C.  317,  5  Moore,  P.  C.  434,  16  Eng.  Re- 
print, 578,  38  L.  J.  P.  C.  N.  S.  25,  21  L. 
T.  JS.  S.  214,  17  Week.  Rep.  445;  Moffatt 
V.  Bateman,  L.  R.  3  P.  C.  115,  22  L.  T. 
JS.  S.  140,  6  Moore,  P.  C.  C.  N.  S.  369,  16 
Eng.  Reprint,  765;  Coughlin  v.  Gillison 
[1899]  1  Q.  B.  145,  68  L.  J.  Q.  B.  N.  S. 
147,  47  Week.  Rep.  113,  79  L.  T.  N.  S. 
627. 

in  holding  that  to  charge  a  defendant 
with  liability  in  case  of  a  gratuitouB  under- 
taking to  transport  a  person,  the  plaintiff 
must  prove  gross  negligence,  because  that 
is  the  measure  of  liability  in  case  of  the 
gratuitous  undertaking  to  keep  or  carr; 
goods,  it  is  not  to  be  understood  that  gross 
neaflieence  in  the  two  cases  is  the  same 
thing.  In  all  cases  (no  matter  whether  the 
case  is  a  case  of  ordinary  or  of  gross  neg- 
ligence) the  consequence  likely  to  result 
is  a  fact  to  be  taken  into  consideration  in 
determining  what  ought  to  be  done  by  the 
defendant  to  fulfil  his  measure  of  his  liabil- 
ity. For  example:  It  might  be  held  that 
the  omission  to  do  a  certain  thing  in  the 
transportation  of  goods  was  not  negligence, 
and  that  by  reason  of  the  seriousness  of 
the  consequences  likely  to  result  the  omis- 
sion to  do  the  same  thing  in  case  of  the 
transportation  of  a  person  would  be  neg- 
ligence: and  so  in  case  of  <;raHs  in  place 
of  ordinary  negligence.  For  thi«  general 
principle  see,  for  example,  Hartford  v.  New 
L.R.A.llUSC. 


York,  N.  H.  &  H.  R.  Co.  184  Mass.  365, 
68  N.  £.  836;  Muliins  v.  New  York,  N.  H. 
'  &  H.  R.  Co.  201  Mass.  38,  87  N.  £.  476; 
Martin  v.  Boston  A,  N.  Street  R.  Co.  205 
Mass.  16,  91  N.  £.  159. 

This  brings  us  to  the  consideration  of 
Davis  V.  Central  Cong.  Soc.  129  Mass.  367. 
37  Am.  Rep.  368,  a  ease  upon  which  the 
plaintiff  has  placed  great  reliance.  In  that 
case  it  was  decided  that  the  defendant 
society  was  liable  to  the  plaintiff,  who  had 
been  invited  to  attend  a  conference  held  in 
the  defendant  society's  church,  at  which 
the  plaintiff  was  not  a  delegate,  for  injuries 
suffered  by  the  plaintiff  through  a  danger- 
ous condition  in  the  path  leading  to  the 
church,  upon  the  jury  finding  that  the  de- 
fendant was  negligent  in  the  matter.  That 
case  has  UBually  been  cited  when  the  doc- 
trine that  a  charity  is  not  liable  for  torts 
under  the  decision  in  McDonald  v.  Massa- 
chusetts General  Hospital,  120  Masa.  432. 
21  Am.  Rep.  529,  has  been  set  up  in  de- 
fense. It  has  never  been  affirmed  as  a  de- 
cision upon  the  duty  owed  by  a  defendant 
who  invites  a  plaintiff  to  enter  upon  his 
(the  defendant's)  land  solely  for  hie  (the 
plaintiff's)  purposes,  unless  it  can  be  held 
to  have  been  affirmed  or  approved  on  that 
point  by  what  was  said  by  Barker,  J.,  in 
Chapin  v.  Holyoke  Y.  M.  C.  A.  165  Maes. 
280,  281,  42  N.  £.  1130.  Of  the  decision  in 
Davis  V.  Central  Cong.  Soc.  it  is  to  be  ob- 
served that  it  was  decided  at  a  time  when 
the  distinction  between  a  person  going  on 
the  premises  of  the  defendant  for  business 
to  be  transacted  with  the  defendant,  and 
persons  going  upon  those  premises  for  busi- 
ness of  their  own  (Plununer  v.  Dill,  156 
Mass.  426,  32  Am.  St.  Rep.  463,  31  N.  £. 
128,  and  Hart  v.  Cole,  156  Mass.  475,  16 
L.R.A.  557,  31  N.  £.  644),  had  not  been 
established.  Were  the  case  to  arise  to-day 
it  might  be  contended  that,  since  the  plain- 
tiff in  Davis  v.  Central  Cong.  Soc.  went  on  t\w 
defendant's  premises  for  her  own  purposei», 
she  was  in  no  better  position  than  the  plain- 
tiffs in  Plummer  v.  DiU  and  Hart  v.  Cole. 
It  is  hard  to  see  a  distinction  between  the 
rights  of  a  plaintiff  expressly  invited  tc 
attend  a  church  conference  to  which  she 
was  not  a  delegate,  and  a  plaintiff  im- 
pliedly invited  to  attend  a  funeral  or  a 
wake.  But  however  that  may  be,  the  de- 
cision in  Davis  v.  Ontral  Cong.  Soc  has 
no  bearing  on  the  question  now  before  vls. 
Whether  one  invited  to  come  onto  the  de- 
fendant's premises  for  his  (the  inv^itee's) 
purposes  alone  takes  them  as  he  finds  them, 
or  can  hold  the  defendant  for  negligence 
in  case  the  premises  are  in  a  dangerous 
condition,  is  a  question  of  the  obligation 
assumed  by  one  inviting  another  to  come 
upon  his  land;  while  the  extent  of  the  ob- 
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ligation  assumed  by  inviting  one  to  travel 
gratis  in  the  inviter's  carriage  h  a  question 
of  the  liability  ot  one  who  enters  upon  a 
gratuitous  undertaking,  'whether  it  be  a 
;n'atuitous  undertaking  to  keep,  carry,  or 
lend. 

\»  matter  of  authority  West  v.  Poor, 
196  Mass.  183,  11  L.R.A.(N.S.)  936,  124 
Am.  St.  Rep.  541,  81  N.  £.  960,  ought  not 
to  U»  overruled.  It  must  be  taken  to  be 
e.Htahlii(hed  in  this  commonwealth  tliat  to 
charge  a  gratuitous  bailee  the  plaintiff 
mun  make  out  gross  negligence  on  his  part. 
Ko?tcr  T.  Essex  Bank,  17  Mass.  479,  0 
\m.  Dec.  168,  1  Am.  Neg.  Cas.  502;  Whit- 
ney  v.  Lee,  8  Met.  91,  1  Am.  Keg.  Cas.  789; 
Smith  V.  First  Nat.  Bank,  99  Mass.  605, 
97  Am.  Deo.  59,  1  Am.  Neg.  Cas.  523; 
Jenkins  v.  Bacon,  111  Mass.  373,  15  Am. 
Rep.  33,  1  Am.  Xeg.  Cas.  781.  Tlie  meaaure 
of  liability  of  one  who  undertakes  to  carry 
gratis  is  the  same  as  that  of  one  who  under- 
takes to  keep  gratis.  To  thia  is  to  be  added 
the  fact  that,  in  every  case  in  England  in 
which  the  question  of  the  measure  of  lia- 
bility of  a  person  who  enters  upon  any 
^'ratuitous  undertaking  has  arisen,  the  same 
conclusion  has  been  reached.  Giblin  v. 
^icMuUen;  Moffatt  v.  Bateman  and  Cough- 
liu  V.  Gilli^on,  supra.  From  an  examina- 
tion of  the  cases,  apart  from  Gill  v.  Middle- 
tun,  in  which  a  contrary  conclusion  has 
been  reached,  it  is  apparent  that  they  de- 
pend upon  the  decision  in  Corrigan  v. 
Union  Sugar  Refinery,  98  Mass.  577,  96 
Am.  Deo.  685,  or  upon  the  proposition  that 
degrees  in  negligence  are  not  known  to  the 
common  law.  We  are  of  opinion  in  the 
first  place,  for  reasons  already  stated,  that 
the  principle  of  Corrigan  v.  Union  Sugar  Re- 
finery does  not  bear  upon  the  measure  of 
liability  of  one  who  invites  another  to  ride 
gratb  in  his  carriage;  and  in  the  second 
place,  that  in  this  commonwealth  at  any 
rate  degrees  of  negligence  are  known  to 
the  law.  <HU  v.  Middleton  was  decided  on 
the  authority  of  cases  in  England  and  in 
the  Supreme  Court  of  the  United  States, 
ainee  repudiated  in  Giblin  v.  McMullen, 
supra,  and  in  New  York  C.  R.  Co.  v.  Lock- 
wood,  17  Wall.  357,  382,  383,  &1  L.  ed.  627, 
«41,  10  Am.  Neg.  Cas.  624.  In  Gill  y. 
Middleton  the  proposition  was  stated  that 
**the  law  furnishes  no  definition  of  gross 
negligence,  as  distinguished  from  want  of 
reasonable  and  ordinary  care,  which  can  be 
of  any  practical  utility." 

That  proposition  is  noi  law  in  this  com- 
monwealth to-dav.    Tn  addition  the  dei'ifiion 

■ 

in  Gill  V.  Middleton  is  in  conflict  with  that 
in  Foster  v.  Essex  Bank,  17  Maas.  470,  0 
Am.  Dec.  168,  1  Am.  Neg.  Cas.  502,  and 
the  Hiihse<|ueut  cases  affirming  that  deei-iion, 
and  with  West  v.  Poor.  We  are  of  opinion 
L.R.A.1918C. 


that  Gill  V.  Middleton  and  the  cases  follow- 
ing it*  are  not  law  in  this  respect,  and  that 
they  should  be  overruled  in  so  far  as  they 
conflict  with  those  cases.  A  word  of  ex- 
planation should  be  added  with  respect  to 
what  was  said  of  Gill  v.  Middleton  in  the 
case  of  Thomas  v.  Lane,  221  Mass.  447, 
L.R.A.1916F,  1077,  109  N.  E.  363.  Gill  v. 
Middleton  involved  inter  alia  these  two 
propositions;  namely,  first,  that  a  defend- 
ant who  imdertakes  to  do  an  aet  gratis  for 
the  benefit  of  the  plaintiff  is  liable  if  guilty 
of  the  requisite  negligence;  and,  second, 
that  since  *4he  law  furnishes  no  definition 
of  gross  negligence,  as  distinguished  from 
want  of  reasonable  and  ordinary  care,  which 
can  be  of  any  practical  utility,"  the  de- 
fendant is  liable  in  such  a  case  if  the  plain- 
tiff proves  that  he  was  guilty  of  ordinary 
negligence.  In  Thomas  v.  Lane,  supra,  an 
attack  was  made  upon  the  first  of  these  two 
propositions.  It  was  held  that  that  attack 
had  to  fail.  There  was  no  occasion  at  that 
time  to  consider,  or  rather  to  reconsider, 
the  second  of  these  two  propositions,  and 
that  proposition  was  not  then  passed  upon. 
So  far  as  the  first  of  these  two  propositions 
is  concerned  Gill  v.  Middleton  is  law,  as 
was  stated  in  Thomas  v.  Lane,  supra,  but 
so  far  as  the  second  proposition  is  con- 
cerned that  case  is  now  overruled. 

Approaching  the  question  apart  from 
authority  we  are  led  to  the  same  conclu- 
sion. Justice  requires  that  the  one  who 
imdertakes  to  perform  a  duty  gratuitously 
should  not  be  under  the  same  measure  <yf 
oUigatioB  as  one  who  enters  upon  the  same 
undertaking  for  pay.  There  is  an  inherent 
difficulty  in  stating  the  difference  between 
the  measure  of  duty  which  is  assumed  in 
the  two  cases.  But  justice  requires  that, 
to  make  out  liability  in  case  of  a  gratuitous 
undertaking,  the  plaintiff  ought  to  prove 
a  materially  greater  degree  of  negligence 
than  he  has  to  prove  where  the  defendant 
is  to  be  paid  for  doing  the  same  thing.  It 
is  a  distinction  which  seventy-five  years* 
practice  in  this  commonwealth  has  shown 
is  not  too  indefinite  a  one  to  be  drawn  bv 
the  judge  and  acted  upon  by  the  jury. 

We  are  of  opinion  that  the  decision  In 
West  V.  Poor  should  be  affirmed  and  fol- 
lowed in  the  case  at  bar. 

In  the  view  which  we  have  taken  it  has  not 

• 

*The  rule  of  Gill  v.  Middleton  was  applied 
in  Rilev  v.  Lissner,  160  Mass.  330,  35  N.  £. 
1130;  JBuldra  v.  Henin,  212  Mass.  275,  08 
N.  E.  863:  McLeod  v.  Rawson,  215  Mass. 
2.37,  46  L.R.A.{N.S.)  547,  102  N.  E.  429: 
and  it  was  referred  to  as  law  in  Dix  v. 
Old  Colony  Street  R.  Co.  202  ^lass.  518. 
.V23,  24  L.R.A.(N,S.)  667,  89  \.  K.  109,  and 
ill  Stewart  v.  Cushing,  204  Mass.  154,  157, 
90  N.  E.  545. 
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been  necessary  to  consider  the  doctrine  of 
Southcote  V.  Stanley,  1  Hurlst.  &  N.  j247, 
156  Eng.  Reprint,  1195,  25  L.  J.  Exch.  N. 
S.  339,  19  Eng.  Rul.  Gas.  60,  as  to  which 
see  Plummer  v.  Dill,  156  Mass.  426,  427, 
32  Am.  St.  Rep.  463,  31  N.  E.  128,  and 
Hart  V.  Cole,  156  Mass.  475,  477,  16  L.R.A. 
557,   31   N.   E.  644. 

The  plaintiff  has  sought  to  bring  this 
case  within  Loftus  v.  Pelletier,  223  Mass. 
(53,  111  N.  E.  712,  by  suggesting  that  the 


jury  could  have  found  that  the  defendant 
gave  the  invitation  to  get  the  plaintiff's 
society  at  the  time  in  question.  In  Loftus 
V.  Pelletier  the  plaintiff  had  a  right  to  he 
transported  by  reason  of  the  fact  that  !»he 
had  paid  for  such  transportation  by  her 
services  as  a  nurse.  The  transportation  in 
the  case  at  bar  was  gratuitous. 

The  entry   must  be:     Judgment   on   the 
verdict. 


Annotation — ^Automobiles:  liability  of  owner  or  operator  for  injury  to 

guest. 


This  note  supplements  the  notes  to 
Beard  v.  Klnsmeier,  50  L.R.A.(N.S.) 
1100,  and  Perkins  v.  Galloway,  L.R.A. 
1916E,  1190. 

As  to  liability  for  injury  to  passenger 
by  negligent  operation  of  automobile,  see 
notes  to  Johnson  v.  Coey,  21  L.R.A. 
(N.S.)  81,  and  Hinds  v.  Steere,  35  L.R.A. 
(N.S.)  658. 

It  will  be  noticed  that  the  court  in 
Massaletti  v.  Fitzroy,  ante,  264,  im- 
poses upon  the  owner  of  an  automobile 
who  has  invited  a  guest  to  ride  liability 
for  an  injury  to  the  latter  through  the 
operation  of  the  car  only  in  case  of 
gross  negligence  on  the  part  of  the  own- 
er or  his  ser\'ant.  It  goes  to  great  length 
to  show  that  the  different  degrees  of 
negligence  still  obtain  in  Massachu- 
setts. Aside  from  the  fact  that,  in 
some  jurisdictions  at  least,  the  different 
degrees  of  n^ligence  are  no  longer 
recognized,  the  rule  requiring  the  owner 
of  an  automobile  to  exercise  ordinary 
and  reasonable  care  toward  a  guest 
whom  he  has  invited  to  ride  with  him 
appears  sound,  and  not  to  impose  too 
great  a  burden  upon  the  owner.  As 
stated  in  the  earlier  annotation,  the 
tendency  of  the  cases  appears  to  be 
toward  this  rule,  and  it  has  been  adopted 
in  two  cases  decided,  since  the  prepara- 
tion of  the  last  note. 

Thus,  in  Jacobs  v.  Jacobs  (1917)  141 
La.  272,  L.R.A.1917F,  253,  74  So.  992,  it 
was  held  that,  although  an  invited  guest 
of  the  driver  of  an  automobile,  being  a 
mere  licensee,  was  not  entitled  to  the  con- 
sideration due  from  a  carrier  to  a  pas- 
senger for  hire,  he  was  nevertheless  en- 
titled to  the  benefit  of  the  provisions  of 
the  Civil  Code  that  any  act  of  negligence 
or  imprudence  that  causes  injury  or  loss 
to  another  obliges  him  who  was  at  fault 
to  pay  for  the  injury  or  loss.  The  court 
here  said,  with  regard  to  the  care  re- 
quired of  the  driver  of  an  automobile  for 

the  safety  of  a  passenger  riding  as  a 
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guest,  that  it  did  not  recognize  the  dis- 
tinction referred  to  in  some  jurisdic- 
tions between  gross  or  wilful  negligence 
and  the  ordinary  negligence  or  impru- 
dence referred  to  in  the  provisions  of 
the  Civil  Code,  and  stated  that  it  agreed 
with  the  doctrine  recognized  in  Beard  v. 
Klusmeier  (1914)  168  Ky.  153,  50  L.R.A. 
(N.S.)  1100,  164  S.  W.  319,  Ann.  Cas. 
1915D,  342,  which  was  approved  in  Fitz- 
jarrell  v.  Boyd  (1914)  123  Md.  497,  91 
Atl.  547,  that  a  guest  in  an  automobile  is 
entitled  to  demand  that  his  host  shall  ex- 
ercise ordinary  care  for  his  safety  in 
driving  the  car,  and  that  the  latter^s  lia- 
bility is  not  confined  to  acts  of  gross 
negligence  or  wilful  recklessness.  The 
evidence  in  this  ease,  however,  was  held 
to  show  no  negligence  on  the  part  of  the 
defendant,  and  it  was  stated  that  the 
plaintiff's  failure  to  warn  the  defend- 
ant when  he  saw  that  he  did  not  know 
that  the  road  ahead  was  unsafe  was  the 
only  neglect  on  the  part  of  any  oecupant 
of  the  car  that  caused  or  contributed  to 
the  accident. 

On  the  second  appeal  of  Perkins  v. 
Galloway  (1917)  —  Ala.  — ,  73  So.  956, 
in  accord  with  the  conclusion  reached  on 
the  first  appeal  in  (1915)  194  Ala.  265, 
L.R.A.1916E,  1190,  69  So.  875,  it  was 
held  that  the  owner  and  driver  of  an 
automobile  was  liable  for  the  wrongful 
death  of  an  invited  guest  due  to  the 
owner's  failure  to  exercise  reasonable 
care  in  the  operation  of  the  ear.  The 
court  said:  ^^It  does  seem  to  be  a  harsh 
or  hard  rule  which  makes  the  carrier  or 
host  liable  to  the  passenger  or  guest  as 
for  injury  or  death  in  the  absence  of 
gross  negligence  or  wantonness,  es|)ecial- 
ly  when  the  passenger  or  guest  is  treated 
by  the  carrier  or  host  just  as  the  latter 
himself  is  treated,  and  when  both  are  in- 
jured by  the  same  accident,  as  in  this 
case.  If  this  be  so,  the  reply  is:  The 
law  is  so  written,  and  cannot  and  should 
not  be  changed  to  meet  hard  cases;  such 
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instability  would  make  shipwreck  of  the 
law.  The  liability  of  the  owner  of  an 
automobile  to  a  guest  riding  for  pleasure 
only  was  reoogniised,  but  not  decided,  in 
the  case  of  Powers  v.  Williamson  (1915) 
189  Ala.  600,  66  So.  585.  That  decision 
however,  went  off  on  the  ground  that 
the  owner  of  the  maehine  was  not  in 
that  case  liable  for  the  negligence  of  his 
son,  who  was  operating  the  ear;  that  is, 
that  the  doctrine  of  respondeat  superior 
did  not  apply  in  that  ease.  It  is,  how- 
ever, a  necessary  conclusion  that  theown^ 
er  would  have  been  held  liable  in  that 
case  had  the  son  been  held  to  be  the 
agent  of  his  father,  the  defendant,  or 
had  the  father,  who  was  the  owner,  been 
operating  the  machine  and  been  guilty 
of  negligence  proximately  contributing 
to  the  injury.  It  is  very  true  that  it 
has  been  held  that  a  gratuitous  carrier 
of  goods,  like  a  gratuitous-  bailee  of 
goods,  is  not  liable  to  the  owner  of  the 
o:oods  in  the  absence  of  gross  negligence. 
This  distinction  is  well  pointed  out  by  Mr. 
Hutchinson  (Carriers,  vol.  2,  §  1022,  p. 
1179 j,  who  says:  *This,  it  will  be  ob- 
served, is  different  from  the  well-settled 
role  in  regard  to  the  gratuitous  carriage 
of  goods,  which,  as  has  been  seen,  does 
not  impose  upon  the  common  carrier  the 
same  degree  of  responsibility  as  when 
the  carriage  is  for  compensation,  and 
this  illustrates  the  different  light  in 
which  the  two  kinds  of  business  are 
viewed  by  the  law.  The  carrier  of  goods 
becomes  an  insurer  of  their  safety  only 
when  he  is  paid  to  become  so;  but  the 
carrier  of  the  passenger  is  bound  to  the 
utmost  care  and  caution  whether  paid 


by  the  passenger  or  not;  and  this  dis- 
tinction is  based  upon  wholly  different 
reasons  of  public  policy,  being  in  the  one 
case  the  value  which  it  puts  upon  human 
life  and  personal  safety,  and  in  the  other 
the  necessity  of  preventing  frauds  and 
combinations,  to  the  "undoing  of  %11  per- 
sons'' who  may  have  dealings  of  that 
kind  with  the  carrier.  This  distinction 
between  the  gratuitous  bailment  of  goods 
to  the  carrier  and  the  gratuitous  carriage 
of  the  passenger  is,  upon  this  ground, 
well  established,  and  in  the  latter  case 
the  carrier's  liability  is  the  same  as 
when  he  is  paid  for  the  carriage.'  " 

In  this  case,  although  the  guest  was 
not  invited  to  ride  by  the  defendant,  but 
by  another  person  who  was  in  the  auto- 
mobile, it  was  held  that,  as  the  defend- 
ant knew  of  the  guest's  presence  in  the 
car,  the  duty  not  to  injure  him  was  the 
same  as  if  he  had  expressly  invited  him 
to  ride. 

In  Karavias  v.  Qallinocos  (1917)  143 
L.  T.  Jo.  (Eng.)  237,  where  the  defend- 
ant had^  invited  the  plaintiff  to  ride  in 
his  motor  car  and  the  latter  had  sustained 
an  injury,  it  was  held  that  the  plantiff 
was  entitled  to  recover,  the  jury  having 
found  that  the  defendant  had  failed  to 
exercise  reasonable  care,  but  that  he  was 
not  guilty  of  gross  negligence.  The 
court,  however,  expressed  some  doubt 
upon  the  question  involved,  and  stated 
that  it  was  a  fit  question  to  be  taken  to 
the  court  of  appeals  whether  in  such  a 
case  it  was  necessary  for  the  plaintiff  to 
prove  gross  negligence  to  entitle  him  to 
recover.  J,  T.  W. 


TEXAS    CRIMIXAIj    COURT    OF    AP- 
PEALS. 

EX  PARTE  TOM  0.  STOUT. 

(—  Tex.  Grim.  Rep.  — ,  198  S.  W.  967.) 

Mnniclpal  corporations  ^  power  to  pre- 
vent picketing. 

1.  Power  to  prevent  the  use  of  sidewalks 
for  picketing  Is  conferred  upon  a  municipal 
corporation  by  charter  authority  to  control 
the  streets  and  highways,  to  abate  nui- 
sances, and  to  preserve  order. 
for  other  cases,  see  Municipal  Corporations, 

U.  c,  4,  6,  (1),  in  Dig.  1-52  >'.  S. 

Xote.  —  As  to  validity  of  statute  or  ordi- 
nance against  picketing,  see  annotation  fol- 
lowing this  case,  post,  282. 
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Constitutional  law  —  freedom  of  speech 
—  prohibition  of  picketing. 

2.  The  constitutional  freedom  of  speech 
is  not  infringed  by  forbidding  the  use  of  the 
sidewalks  of  a  municipal  corporation  for 
picketing. 

For  other  oases,  see  Constitutional  Law,  II, 
d,  in  Dig.  1-62  N,  S. 

Afnniolpal  oorporatlonB  —  ordinance  — 
conflict  with  statute  —  picketing. 

3.  A  statute  authorising  the  formation  of 
trade  unions  and  making  it  lawful  for 
members  thereof  to  induce  persons  to  (juit 
their  employment  or  not  to  enter  them  does 
not  prevent  the  enactment  of  an  ordinance 
forbidding  the  use  of  the  sidewalks  to  per- 
suade by  signs  or  word  of  mouth  persons 
from  patronizing  certain  places  of  business. 
For  other  cases,  see  Munioipal  Corporations 

II.  G,  4,  6,  (iJ,  in  Dig.  1-42  N.  S. 
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Same  —  reasonableness  of  ordinance. 

4.  An  ordinance  forbidding  the  use  of  the 
flidewalks  for  picketing  to  prevent  persons 
from  patronizing  certain  places  of  business 
is  not  unreasonable. 
For  other  cases,  see  Municipal  Corporations, 

11,  c,  4,  h,  (IJ,  in  Dig.  1-52  N.  8. 


A' 


(November  21,  1917.) 

PPLICATION  for  a  writ  of  habeas  eor- 
2\.  pus  to  secure  petitioner's  release  from 
(.ustodv  to  which  he  had  been  committed  for 
jiicketing  in  alleged  violation  of  an  ordi- 
nance 01  the  city  of  El  Paso.  Petitioner 
remanded. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hudspeth,  Dale,  &  Harper  for 
petitioner. 

Messrs.  3,  M.  McBroom  and  C  B. 
Hendrlck,  Assistant  Attorney  General,  for 
the  State. 

Prender^ast,  J.,  delivered  the  opinion  of 
the  court: 

Before  May  14, 1917,  the  city  council  of  El 
Paso,  its  lawmaking  power,  duly  enacted, 
and  on  that  date  was  in  force,  the  following 
ordinance : 

"An  Ordinance  to  Regulate  Walking  Back 

and  Forth,  Loitering  or  Remaining 

on  the  Streets  and  Sidewalks 

in  the  City  of  El  Paso, 

Texas. 

"Be  it  Ordained  by  the  City  Council  of  the 

City  of  El  Paso,  Texas: 

"Section  1.  It  shall  be  unlawful  for  any* 
person  or  persons  to  walk  back  and  forth, 
loiter  or  remain,  or  cause  any  person  to 
walk  back  and  forth,  loiter  or  remain  upon 
the  streets  or  sidewalks  in  the  citv  of  El 
Paso,  Texas,  in  front  of  any  business  house 
for  the  purpose  of  persuading  any  person 
or  persons  by  word  of  mouth  from  entering 
said  place  or  places  of  business  for  the 
purpose    of    transacting    business    therein. 

•*Sec.  2.  It  shall  be  unlawful  for  any 
person  or  persons  to  walk  back  and  forth, 
loiter  or  remain,  or  cause  any  person  to 
walk  back  and  forth,  loiter  or  remain  upon 
the  streets  or  sidewalks  in  the  city  of  El 
Paso,  Texas,  in  front  of  any  business  house 
for  the  purpose  of  persuading  any  person 
or  persons  by  signs  carried  from  entering 
said  place  or  places  of  business  for  the 
purpose  of  transacting  business  therein. 

"Sec.  3.  Provided,  that  neither  of  the  fore- 
going sections  shall  be  held  to  render  it  un- 
lawful for  any  member  or  members  of  any 
trade  union,  organization  or  association, 
or  any  other  pcr.son  to  induce,  or  attempt  to 
induce  by  peaceable  and  lawful  means,  any 
person  to  accept  any  particular  employment, 
«:r  quit  or  relinquish  any  particular  employ- 
L.R.A.1918C. 


ment  in  which  such  person  may  then  be 
engaged,  or  to  enter  any  pursuit,  or  refiit^e 
to  enter  any  pursuit,  or  quit  or  relinquisli 
any  pursuit  in  which  such  person  may  then 
be  engaged:  Provided,  that  such  member  or 
members  shall  not  have  the  right  to  invade 
or  trespass  upon  the  premises  of  another 
without  the  consent  of  the  owner  thereof. 

"Sec.  4.  Any  person  or  persons  violating 
the  foregoing  ordinance  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  he  fined  in  any  sum 
not  in  excess  of  two  hundred  ($200j  dollars. 

''Sec.  5.  Should  it  hereafter  be  disoovered 
or  adjudged  by  any  court  that  any  section  or 
portion  of  this  ordinance  is  unconstitution- 
al, void  or  invalid  for  any  reason,  it  shall 
not  aflfect  the  validity  or  constitutionality 
of  the  remaining  portions  of  this  ordinauce, 
unless  such  portion  so  declared  unconstitu- 
tional^ void  or  invalid  is  so  interwoven  with, 
or  dependent  upon  other  portions  of  said 
ordinance  that  the  same  cannot  be  enforced 
as  intended  by  this  ordinance. 

''Sec.  6.  Whereas,  the  fact  that  there  is 
at  present  no  sufficient  ordinance  regulating 
the  standing,  loitering  or  remaining  upon 
the  streets  and  sidewalks  in  the  city  of  El 
Paso,  Texas,  creates  a  public  emergency 
justifying  the  suspension  of  the  charter 
rule  requiring  that  all  ordinances  be  read 
at  two  regular  meetings  of  the  city  council, 
and  the  same  is  hereby  suspended  by  the 
consent  of  the  mayor  and  the  unanimous 
vote  of  all  aldermen  present,  and  this  ordi- 
nance shall  take  effect  and  be  in  foroe  from 
and  after  its  passage,  approval  and  publica- 
tion." 

Said  Stout  was  prosecuted  for  the  viola- 
tion of  §  2  of  said  ordinance  before  the  cor- 
poration court,  was  convicted,  and  fined 
$25,  which  he  refused  to  paV.  He  was  there- 
upon taken  into  custody  by  the  chief  of 
police  of  El  Paso  and  held.  He  sued  out  a 
writ  of  habeas  corpus  before  this  court. 
The  facts  were  agreed  upon.  At  the  time  he 
was  arrested  he  was  doing  ''picketing"  on 
the  sidewalk  in  front  of  the  Java  Caf^  at 
314  San  Antonio  >  street  in  the  city  of  El 
Paso,  which  consisted  of  his  walking  up 
and  down  the  outer  edge  of  the  sidewalk, 
and  back  and  forth  in  front  of  said  cafe, 
carrying  what  is  termed  a  "sandwich''  badge 
on  his  breast,  and  a  like  badge  on  his  back, 
which  contained  the  following  words:  *'This 
restaurant  unfair  to  organized  labor  and 
sympathizers.  Cooks',  Waiters',  A  Wait- 
resses' Union,  Local  848.  Labor  is  worthy 
of  its  hire."  He  did  not  engage  in  conversa- 
tion, nor  was  anything  said  to  him  by  any- 
one while  so  "picketing."  He  was  a  memljer 
of  the  Cooks',  Waiters',  &  Waitresses*  Union. 
Local  848,  and  was  doing  the  "picketinji" 
by  authority  of  that  union,  and  because  Uie 
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Java  Caf#  was  not  employing  union  cooks, 
waiters,  and  waitresses. 

lie  attacks  the  validity  of  said  ordinance : 

1.  Because  he  claims  the  city  of  El  Paso 
had  no  authority  to  pass  such  an  ordinance. 

The  charter  of  El  Paso  was  a  special  act 
of  the  legislature  of  1907,  p.  24.  Section  2 
thereof  gives  said  city  this  power  and  au- 
thority: "The  city  of  El  Paso  shall  have 
power  to  enact  and  to  enforce  all  ordinance 
necessary  to  protect  health,  life  and  proper- 
ty, and  to  prevent  and  summarily  abate  and 
remove  nuisances,  and  to  preserve  and  en- 
force the  good  government,  order  and  se- 
curity of  the  city  and  its  inhabitants;  to 
protect  the  lives,  health  and  property  of  the 
inhabitants  of  said  city,  and  to  enact 
.  .  .  any  and  all  ordinances  upon  any  sub- 
ject: Provided,  that  no  ordinance  shall  be 
enacted  inconsistent  witli  the  laws  of  the 
state  of  Texas,  or  inconsistent  with  the 
provisions  of  this  act;  and  provided,  further, 
that  the  specification  of  partictilar  powers 
shall  never  be  construed  as  a  limitation 
upon  the  general  powers  herein  granted;  it 
being  intended  by  this  act  to  grant  and 
bestow  upon  the  inhabitants  of  the  city  of 
El  Paso  full  power  of  self-government,  and 
it  shall  have  and  exercise  all  powers  of  mu- 
nicipal government  not  prohibited  to  it  by 
this  chapter  or  by  some  general  law  of  the 
^tate  of  Texas  or  by  the  provisions  of  the 
Constitution  of  the  state  of  Texas." 

Section  56  also  gives  the  city  this  power 
and  authority :  "The  city  council  shall  have 
-omplete  and  exclusive  control  and  power 
over  the  streets,  alleys,  and  highways  of  the 
city,  and  to  abate  and  remove  encroach- 
ments thereon;  to  open,  alter,  close,  widen, 
«'Xtend,  establish,  regulate,  sell,  lease,  grade, 
c'lean  or  otherwise  improve  said  streets: 
Provided,  no  street  shall  ever  be  closed, 
N)ld  or  leased  except  for  an  adequate  con- 
sideration, and  not  then  except  by  the  vote 
of  at  least  three  fourths  of  the  aldermen  and 
the  approval  of  the  mayor;  to  put  drains  or 
wwers  therein  and  to  prevent  the  encumber- 
ing thereof  in  any  manner  and  to  protect 
the  same  from  encroachment  or  injury: 
Provided,  that  the  city  shall  not  be  liable  in 
damages  at  the  suit  of  any  person  for  in- 
jury, either  to  person  or  property,  arising 
from  an  unsafe  condition  or  want  of  repair 
of  any  street,  square,  alley,  plaza,  park, 
.«idewalk,  or  public  place  in  the  city  unless 
at  least  ten  days  before  the  injury  occurred 
a  notice  in  writing  shall  have  been  filed  with 
the  city  clerk  for  the  city  council  specifi- 
eally  pointing  out  the  nature  and  exact  lo- 
cality of  the  defect,  obstruction,  or  other 
thing  that  afterward  occasions  the  injury." 

The  very  object  and  purpose  of  municipal 
jrovernments  is  to  pass  and  enforce  ordinan- 
ce- to  preserve  and  enforce  the  good  govern- 
I-.K.AJ918C. 


ment,  order,  and  security  of  it  and  its  in- 
habitants, and  to  protect  the  lives,  health, 
and  property  of  its  inhabitants.  If  they  had 
no  power  to  do  these  things  their  creation 
and  maintenance  might  be  useless.  This 
power  and  authority  given  said  city  is  ample 
and  complete  to  authorise  it  to  pass  and  en- 
force said  ordinance  for  any  of  the  objects  or 
purposes  specified,  unless  there  is  some  con- 
stitutional or  statutory  provision  which 
would  prevent  or  prohibit  it.  Ex  parte 
Sullivan,  77  Tex.  Crim.  Rep.  87,  P.U.R. 
1915E,  441,  178  8.  VV.  537,  and  authorities 
cited;  Strauss  v.  State,  78  Tex.  Crim.  Rep 
135,  173  S.  W.  663,  and  authorities  cited 

2.  The  relator  contends  that  said  ordi- 
nance violates  §  8,  art.  1,  of  the  Constitution 
of  Texas,  which  provides:  "Every  person 
shall  be  at  liberty  to  speak,  write  or  publish 
his  opinions  on  any  subject,  being  re- 
sponsible for  the  abuse  of  that  privilege: 
and  no  law  shall  ever  be  passed  curtailing 
the  liberty  of  speech  or  of  the  press." 

And  he  states  it  also  violates  subdivision 
1  of  the  14th  Amendment  to  the  Constitu- 
tion of  the  United  States,  which  provides 
that  **no  state  shall  make  or  enforce  anv 
law  which  shall  abridge  the  privileges  or 
inununlties  of  citizens  of  the  United  States. 
Nor  shall  any  state  deprive  any  person  of 
life,  liberty  or  projjerty,  without  due  process 
of  law;  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the 
laws."* 

Under  this  attack  he  presents  only  the 
claimed  invalidity  under  said  provision  of 
our  state  Constitution,  and  cites  Ex  parte 
Xeill.  32  Tex.  Crim.  Rep.  276,  40  Am.  St. 
Rep.  776,  22  S.  W.  023 :  Ex  parte  Foster,  44 
Tex.  Crim.  Rep.  427,  60  L.R.A.  631,  100  Am. 
St.  Rep.  866,  71  S.  W.  593;  Mitchell  v. 
Grand  Lodge,  F.  A.  M.  56  Tex.  Civ.  App.  306, 
121  8.  W.  179;  St.  Louis  v.  Gloner,  210  Mo. 
502,  15  L.R.A.  (X.S.)  973,  124  Am.  St.  Rep. 
750,  109  S   W.  30,  as  sustaining  him. 

The  Xeill  Case  held  an  ordinance  of  Se- 
guin  void  which  enacted  that  the  "Sunday 
Sun,*'  a  paper  published  at  Chicago,  was 
a  nuisance,  and  prohibited  its  circulation 
in  Seguin,  and  made  it  an  offense  for  any 
person  to  sell  it  therein.  This  court  therein 
held:  "We  are  not  informed  of  anv  author itv 
which  sustains  the  doctrine  that  a  municipal 
corporation  is  invested  with  the  power  to 
declare  the  sale  of  newspapers  a  nuisance. 
The  power  to  suppress  one  concedes  the 
power  to  suppress  all,  whether  auch  publica- 
tions are  political,  secular,  religious,  decent 
or  indecent,  obscene  or  otherwise.  The 
doctrine  of  the  Constitution  must  prevail  in 
this  state,  which  clothes  the  citieen  with 
liberty  to  speak,  write,  or  publish  his  opin- 
ion on  any  and  all  subjects,  subject  alone 
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to  responsibility  for  the  abuse  of  such 
privilege.'' 

The  Foster  Case  held  a  district  judge 
could  not,  by  an  order  in  a  criminal  case, 
prohibit  a  newspaper  from  publishing  the 
evidence  given  in  the  trial  while  being  tried, 
and  then  punish  for  contempt  one  who  did 
so  publish  the  evidence,  mainly  because  the 
Constitution  required  such  trials  to  be 
public. 

The  court  of  civil  appeals  in  the  Mitchell 
Case  held  an  injunction  would  not  lie  to 
prohibit  tlie  publication  of  a  libel  but  said 
our  supreme  court  had  never  so  held,  and 
that  the  courts  of  otlier  states  differed  on 
the  question.  That  court  must  have  over- 
looked the  cases  of  Ex  parte  Dupree,  101 
Tex.  150,  105  S.  VV.  493;  Ex  parte  Allison, 
09  Tex.  463,  2  L.R.A.  (N.S.)  1116,  122  Am. 
.St.  Rep.  653,  90  S.  W.  870.  These  cases  were 
passing  primarily  on  statutory  provisions, 
but  the  principles  announced  would  embrace 
rights  without  regard  to  statutory  provi- 
sions. But  whether  these  cases  were  over- 
looked or  not,  this  case  is  not  applicable,  if 
for  no  other  reason,  because  the  offense  had 
already  been  committed,  and  he  was  con- 
victed for  that,  and  this  was  no  proceeding 
to  enjoin  or  otherwise  prevent  him  from 
committing  such  offense^  in  future. 

The  doner  Case  from  Missouri  shows  an 
altogether  different  case  from  this:  that  the 
ordinance  held  void  made  it  a  misdemeanor 
merely  "for  any  person  to  lounge,  stand,  loaf 
around,  about,  or  at  street  corners  in  the 
day  or  nighttime."  That  court  said: 
*There  is  no  pretense  that  defendant  was  at 
the  time  of  this  arrest  in  any  way  obstruct- 
ing the  street,  or  interfering  with  the  rights 
of  any  person." 

Section  2  of  this  ordinance  does  not  make 
such  an  act  only  an  offense,  but  makes  it 
"unlawful  for  any  person  to  walk  back  and 
forth  upon  the  streets  or  sidewalks  of  the 
city  of  El  Paso,  in  front  of  any  business 
house,  for  the  purpose  of  persuading  any 
person,  by  signs  carried,  from  entering  said 
place  of  business  for  the  purpose  of  transact- 
ing business  therein.*' 

Tlie  difference  in  this  and  the  Missouri 
ordinance  is  so  marked  as  to  make  com- 
ment unnecessary. 

In  Fitts  V.  Atlanta,  121  Ga.  567,  67 
L.R.A.  803,  104  Am.  St.  Rep.  167,  49  S.  E. 
793,  the  ordinance  prohibited  anyone  from 
making  a  speech  on  the  streets  without  li- 
cense from  the  city  authorities,  and  made 
it  an  offense  if  one  did  so.  Fitts  so  made 
a  speech  without  license  and  was  arrested 
and  fined  therefor.  He  refused  to  pay  the 
fine,  and  was  taken  and  held  in  custody, 
and  sued  out  a  writ  of  habeas  corpus,  seek- 
ing discharge,  because  of  his  constitutional 
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right  of  free  apeech.  Among  otlMr  things 
the  court  held : 

''The  primary  object  of  streets  is  for  pub- 
lic passage.  They  should  be  kept  open  and 
unobstructed  for  that  purpose.  If  damage 
accrues  to  passers  by  reason  of  improperly 
allowing  them  to  be  used  for  other  pur- 
poses»  the  city  may  become  liable.  The 
streets  of  the  city  are  peculiarly  within  the 
police  control  for  the  purpose  of  preserving 
and  protecting  their  use  by  the  public  aa 
thoroughfares.  A  man  has  many  constitu- 
tional and  legal  rights  which  he  cannot  law- 
fully exercise  in  the  streets  of  a  city.  Thus, 
every  citizen  has  a  right  to  lawfully  ac- 
quire and  hold  personal  property;  but  he 
has  no  right,  constitutional  or  otherwise, 
to*  insist  on  storing  his  possessions  in  the 
street.  Every  man  has  the  inalienable  right 
to  sleep  and  eat  (if  he  has  the  edibles), 
but  he  has  no  constitutional  right  to  make 
his  bed  or  set  his  table  in  the  street.  Every 
man  has  not  only  the  right  to»  but  he 
should,  bathe  and  cleanse  himself,  and 
change  his  raiment,  if  he  has  a  change. 
This  is  a  duty  imposed  by  his  individual 
constitution,  if  not  by  that  of  his  country. 
But  there  is  no  constitutional  right  on  his 
part  to  perform  his  ablutions  or  exercise 
the  most  necessary  demands  of  his  nature 
in  the  public  streets.  At  proper  times  and 
in  proper  places  one  may  make  loud  noises, 
or  shoot  a  gun,  or  test  his  lung  power 
vocally  to  a  considerable  extent,  without 
offending  against  any  law;  but  there  is  no 
right,  inherent  or  constitutional,  to  make 
vociferous  outcries  or  practise  gunnery  in 
the  street.  If  Professor  Fitt's  idea  of  con- 
stitutional law  were  correct,  I  see  no  reuMui 
why  every  citizen  should  not  claim  a  right 
to  use  the  public  streets  for  the  exercise 
of  his  trade,  calling,  or  profession,  which 
may  be  much  more  essential  to  his  welfare 
and  that  of  the  public  than  speechmaking 
by  the  plaintiff  in  certiorari,  however  elo- 
quent, and  regardless  of  the  soundness  or 
unsoundness  of  his  argument. 

"If  the  Constitution,  state  or  Federal, 
guarantees  to  Professor  Fitts  the  right  to 
make  public  speeches  on  the  streets  of  At- 
lanta, why  does  it  not  also  guarantee  the 
same  right  to  every  lecturer  who  may  not 
desire  to  hire  a  hall,  and  to  every  showman 
who  wishes  to  exhibit  on  the  highway,  or 
to  every  mechanic,  artisan,  merchant,  or 
other  citizen  the  right  to  ply  his  lawful 
vocation  in  the  public  thoroughfare?  The 
constitutional  right  to  exercise  one's  law- 
ful vocation  is  quite  as  sacred,  and  often 
more  important,  than  the  right  to  make 
speeches;  but  the  exercise  of  either  right 
must  yield  to  the  municipal  power  properly 
exercised  over  the  streets  for  the  primary 
objects  for  which  they  were  established.     If 
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everyone  who  has  some  constitutional  right 
has  also  the  constitutional  right  to  exercise 
it  in  the  streets  of  a  city  regardless  of  mu- 
nicipal regulations,  these  thoroughfares  may 
soon  become  a  gathering  place  of  a  numer- 
ous clan  rivaling  those  adjuncts  of  modem 
exhibitions,  which,  since  the  term  was  used 
during  the  Columbian  Exposition  at  Chi- 
cago in  1893,  have  come  to  be  distinguished 
by  the  name  of  ^Midway  Plaisance.'  The 
right  of  the  public  in  regard  to  the  streets 
\«  to  use  them  for  passage  as  public  high- 
ways, provided  they  are  used  lawfully  for 
that  purpose.  But  even  the  right  of  pas- 
sage is  subject  to  reasonable  legislative 
regulations  for  the  general  good.  Thus, 
idling  and  loitering  in  the  public  streets 
have  generally  been  prohibited,  and  no  one 
has  yet  doubted  the  constitutionality  of 
sQch  legislation." 

See  Love  v.  Judge  of  Recorder's  Ct.  tlx>ve 
V.  Phalen)  128  Mich.  545,  55  L.R.A.  618, 
87  N.  W.  785;  Com.  v.  Davis,  162  Mass. 
510,  26  L.R.A.  712,  44  Am.  St.  Rep.  389, 
39  X.  E.  113;  and  also  Goldberg,  B.  &  Co. 
V.  Stablemen's  Union,  149  Cal.  429,  8  L.R.A. 
(N.S.)  460,  117  Am.  St.  Rep.  145,  86  Pac. 
S06,  9  Ann.  Cas.  1219;  Jensen  v.  Cook  ft 
Waiters'  Union,  39  Wash.  531,  4  L.R.A. 
(K.S.)  302,  81  Pac.  1069;  Barnes  v.  Chicago 
Typographical  Union,  232  111.  424,  14  L.R.A. 
(N.S.)  1018,  83  N.  E.  940,  13  Ann.  Cas.  54. 

The  principles  Applicable  to  "picketing," 
made  illegal  as  by  this  ordinance,  have 
l3een  held  valid  in  other  jurisdictions.  See 
Re  Williams,  158  Cal.  550,  111  Pac.  1035; 
Beck  ▼.  Railway  Teamsters'  Protective 
Union,  118  Mich.  497,  42  L.R.A.  407,  74 
Am.  St.  Rep.  421,  77  N.  W.  13;  Otis  Steel 
Co.  V.  Local  Union  (C.  C.)  110  Fed.  698; 
Knudsen  v.  Benn  (C.  C.)  123  Fed.  636;  and 
other  cases. 

In  Re  Williams,  158  Cal.  550,  111  Pac. 
1035,  such  an  ordinance,  even  less  specific 
than  this,  was  held  valid.  In  the  Beck  Case, 
118  Mich.  520,  42  L.R.A.  407,  74  Am.  St. 
Rep.  421,  77  N.  W.  13,  the  court  held:  "To 
picket  complainants'  premises  in  order  to 
intercept  their  teamsters  or  persons  going 
there  to  trade  is  unlawful.  It  itself  is  an 
act  of  intimidation,  and  an  unwarrantable 
interferenee  with  the  right  of  free  trade. 
...  It  will  not  do  to  say  that  these 
pickets  are  thrown  out  for  the  purpose  of 
peaceable  argument  and  persuasion,  lliey 
are  intended  to  intimidate  and  coerce." 

In  the  Otis  Steel  Co.  Case,  110  Fed.  700, 
the  court  held:  "Whether  this  picketing 
has  been  accompanied  with  violence  or  not 
we  need  not  consider.  It  was  certainly  one 
of  the  means  used  by  this  defendant  or- 
^nization  to  enforce  its  mandate.  While 
picketing  may  not  be  an  occasion  of  war  it 
eertainlv  is  an  evidence  that  war  exists, 
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and  the  term  is  appropriately  borrow I'.l 
from  the  nomenclature  of  actual  warfare 
This  system,  constantly  kept  up,  in  its  na- 
ture leads  to  disturbance,  and  has  a  ten 
dency  to  intimidate.  .  .  .  It  is  certainly 
true  that  this  system  of  picketing,  althouj;li 
it  may  not  h^ve  been  accompanied  by  vio- 
lence on  the  part  of  those  who  have  served 
as  pickets,  has  and  will  do  injury." 

3.  Relator  further  contends  that  said 
ordinance  conflicts  with  articles  5244  and 
5245  of  the  Revised  Civil  Statutes,  and  arti- 
cle 1478  of  the  Penal  Code,  and  is  there- 
fore void  on  that  account.  Articles  5245 
(Rev.  Stat.)  and  1478  (Penal  Code)  are 
exactly  the  same. 

Whether  these  articles  are  in  such  con- 
flict with  said  ordinance  as  to  render  ii 
void  is  almost,  if  not  entirely,  a  question 
of  fact,  to  be  determined  by  an  inspect io.i 
of  them.  In  order  to  show  clearly  that  thev 
are  not  the  same  they  will  be  quoted  in 
parallel  columns: 


Art.  5244  (Rev. 
Btat)  is:  It  shall  be 
lawful  for  auy  and 
all  persons  engaged 
in  any  kind  of  work 
or  labor,  mannal  or 
mental,  or  both,  to  as- 
sociate themselves  to- 
gether and  form 
trades  unions  and 
other  organisations 
for  the  purpose  of 
protet'ting  tliemselves 
In  their  personal 
work,  personal  labor, 
and  personal  nervlce, 
in  their  respective 
pursuits  and  employ- 
ments. 


Art.  5246  (Rev. 
Btat.)  (Id.  1478,  Pe- 
nal Code)  is:  It  shall 
not  be  held  unlawful 
for  any  member  or 
members  of  such 
trades  union  or  other 
organisation  or  asso- 
ciation, or  any  other 
person,  to  induce  or 
attempt  to  induce  by 
peaceable  and  law* 
ful  means,  any  person 
to  accept  any  particu- 
lar employment,  or 
qnit  or  relinqnish  any 
particular  employ- 
ment in  which  such 
person  may  then  be 
engaged,  or  to  enter 
any  pursuit,  or  refuse 
to  enter  any  pursuit, 
or  quit  or  relinquish 
any  pursuit  in  which 
such  person  may  then 
be  engaged :  Provid- 
ed,  that  such  mem- 
ber or  members  shall 


Sec.  2  of  said  ordi- 
nance is:  It  shall  b»* 
unlawful  for  any  per- 
son or  persons  to 
walk  back  and  forth. 
loiter  or  remain  or 
cause  any  person  to 
walk  back  and  forth, 
loiter  or  remain  upon 
the  streets  or  side- 
walks in  the  city  of 
£1  Paso,  Texas,  in 
front  of  any  business 
house  for  the  purpose* 
of  persuading  any 
person  or  persons  by 
signs  carried  from  en- 
tering said  place  or 
places  of  business  for 
the  purpose  of  trans- 
acting business  there- 
in. 

Sec.  8  of  said  ordi- 
nance is :  Provided, 
that  neither  of  the 
forcmiJntr  sect  Inn  < 

shall  be  held  to  ren- 
der It  unlawful  for 
any  member  or  mem- 
bers of  any  trade 
union,  organlKation, 
or  association  or  any 
other  person  to  in- 
duce! or  attempt  to 
induce  liy  peu^-cabh^ 
II nd  lawful  means,  any 
person  to  accept  any 
particular  employ^ 
ment  or  quit  or  re- 
linquish any  particu- 
lar employment  In 
which  such  person 
may  then  be  engaged, 
or  to  enter  any  pur- 
suit or  refuse  to  enter 
any  pursuit  or  quit  or 
relinquish  any  pur- 
suit in  which  such 
person  may  then  be 
engaged:        Pn.vidctl. 
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not  have  the  right  to  that  such  member  or 
invade  or  trespasK  members  shall  not 
upon  the  premises  of  have  the  right  to  In- 
another  without  the  Tade  or  trespass  upon 
consent  of  the  owner  the  premises  of  an* 
thereof.  other  without  the  eon- 

sent     of     the     owner 
thereof. 

It  is  tmnecefisary  to  here  copy  §  1  of 
said  ordinance.  It  and  also  the  others  have 
already  been  copied  herein.  Section  3  of 
the  ordinance  makes  it  perfectly  plain  that 
it  was  the  intention  of  the  city  council  of 
El  Paso  in  passing  the  ordinance  to  ex- 
pressly avoid  conflict  with  both  the  civil 
and  penal  articles  copied  above.  It  is  clear 
that  they  accomplished  such  intent.  What 
was  made  lawful  by  said  articles  was  for 
any  and  all  persons  engaged  in  any  kind  of 
labor  to  associate  themselves  together  and 
form  trades  unions  for  the  purpose  of  pro- 
tecting themselves  in  their  personal  work 
and  in  their  respective  pursuits  and  employ- 
ments;  and  that  it  should  not  be  held  un- 
lawful  for  any  member  of  said  unions  to 
induce,  or  attempt  to  induce,  by  peaceable 
and  lawful  means,  any  person  to  accept 
iiny  particular  employment  or  quit  the  same 
in  which  such  person  may  be  engaged,  or 
to  enter  any  pursuit  or  to  refuse  to  do  so, 
or  quit  or  relinquish  any  pursuit  in  which 
any  such  person  may  then  be  engaged. 

As  stated  above,  §  2  of  said  ordinance 
made  it  an  offense  and  unlawful  for  any 
person  to  walk  back  and  forth  upon  the 
sidewalks  of  said  city  in  front  of  any  busi- 
ness house  for  the  purpose  of  persuading 
any  pers^on  by  signs  carried  from  entering 
said  place  of  business  for  the  purpose  of 
transacting  business  therein, — a  very  dis- 
tinct and  different  thing  from  that  made 
lawful  by  articles  5244,  5245  (Rev.  Stat.). 
It  seems  so  clear  that  the  ordinance  is  not 
in  conflict  with  said  statute  that  it  is 
deemed  unnecessary  to  further  discuss  the 
question.  Of  course,  if  there  had  been  such 
conflict  between  the  statute  and  the  ordi- 
nance the  ordinance  could  not  stand,  but 
would  be  invalid.  Appellant  cites  a  num- 
ber of  cases  to  the  effect  that  where  there 


is  such  conflict  the  ordinance  ia  invalid. 
It  is  unnecessary  to  cite  or  discuss  them, 
because  the  legal  proposition  laid  down  by 
them  is  correct. 

4.  The  ordinance  is  not  unreasonable,  nor 
is  it  vague,  uncertain,  etc.,  so  that  it  can- 
not be  understood.  The  ordinance  seems 
clear,  plain,  and  easily  understood.  In- 
stead of  being  unreasonable,  it  is  .moat  rea- 
sonable, under  the  circumstances.  Authori- 
ties above  are  quoted  which  show  that  the 
acts  of  relator  which  are  denounced  by  said 
ordinance  were  clearly  intended  to  intimidate 
and  coerce  all  union  labor  folks  and  their 
sympathizers,  and  others,  from  going  into 
said  restaurant  or  caf6  and  getting  their 
meals,  or  having  any  other  business  trans- 
action with  the  owner  or  proprietor  there- 
of,— in  other  words,  to  injure  and  break 
up  the  proprietor's  business.  Such  conduct 
as  his  would  naturally  lead  to  disturbances, 
and  had  a  tendency  to  intimidate  and  pre- 
vent all  persons  from  entering  said  restau- 
rant, and  would  necessarily  injure  the  pro- 
prietor in  his  business.  There  can  be  no 
doubt  but  that  the  proprietor  or  owner  of 
said  restaurant  had  a  right  to  conduct  his 
business  to  suit  himself,  and  to  employ 
union  or  nonunion  laborers  as  suited  him, 
and  no  one  has  the  right  to  injure  or  dis- 
turb his  business  because  he  so  chose  to 
run  it.  The  fact  that  his  restaurant  abutted 
upon  the  portion  of  the  sidewalk  where  the 
relator  was  undertaking  to  injure  and  dis- 
turb him  and  his  business  of  itself  would 
give  him  some  rights.  It  was  the  duty  of 
the  city  of  El  Paso  by  such  an  ordinance  to 
protect  him  in  the  conduct  of  his  business, 
otherwise  the  city  would  not  have  lieen 
doing  its  duty  to  him  and  other  citizens, 
''to  preserve  and  enforce  good  government, 
order  and  security  of  the  city  and  it«  in- 
habitants, and  to  protect  the  lives,  health 
and  property  of  its  inhabitants." 

Tlie  ordinance  is  not  invalid  and  void, 
but,  on  the  contrary,  is  valid  and  legal. 
The  relator  is  therefore  remanded  to  the 
custody  of  the  marshal  of  the  city  of  £1 
Paso. 


Aimotatum— Vatidity  of  statute  or  ordinance  against  picketing. 


For  cases  dealing  with  picketing  gen- 
erally, especially  injunctions  against  the 
same,  see  notes  to  Jensen  v.  Cooks'  & 
Waiters'  Union,  4  L.R.A.(N.S.)  302,  and 
Re  I^ngell,  50  L.R.A.(N.S.)  412. 

The     authorities     are     meager     upon 

the  question.    In  Ex  parte  Stout,  ante, 

277,  the  court  upholds  the  validity  of  a 

municipal  ordinance  forbidding  the  use 

of  the  sidewalks  for  picketing. 

In  Hardie-Tyijes  Mfg.  Co.  v.  Cruise 
L.R.A.IiMSC. 


(1914)  189  Ala.  60,  66  So.  657,  which 
was  a  suit  to  enjoin  defendant  from  in- 
terfering with  plaintiff's  employees,  the 
court,  in  answer  to  a  contention  that 
the  bill  was  demurrable  in  so  far  as  it 
sought  to  prevent  peaceable  picketing 
and  a  peaceable  persuasion  of  complain- 
ant's workmen  to  leave  their  employ- 
ment, held  that  their  statute  which  made 
it  a  misdemeanor  for  any  persons  or  per- 
son to  picket  the  works  or  place  of  busi- 
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ness  of  another  person,  firm,  or  corpora- 
tion  for  the  purpose  of  interfering  with 
or  injuring  any  lawful  business  or  enter- 
prise, did  not  permit  them  to  so  hold, 
and  held  that  such  statute  prohibited 
peaceful  picketing  when  done  for  the 
purpose  named  in  the  statute,  saying: 
"Perhaps  our  legislature  has  taken  the 
view  adopted  by  some  of  the  courts,  that 
in  actual  practice  there  is  and  can  be  no 
such  thing  as  peaceful  picketing  or 
peaceful  persuasion.  Certainly  thiis  is 
the  effect  of  our  statutes."  And  in 
answer  to  a  suggestion  that  their  con- 
struction of  the  statute  as  inhibiting 
picketing  even  where  threats  or  violence 
were  not  used  rendered  it  unconstitu- 
tional, the  court  said :  '^No  intimation  is 
olfered  as  to  what  provision  of  the  Con- 
stitution is  thereby  offended,  and  we  can 
think  of  none.  Certain  it  is  that  a 
ri^ht  to  actively  and  directly  interfere 
with  and  prevent  the  operation  of  the 
lawful  business  of  another  is  not  in- 
cluded among  the  inalienable  rights  of 
'life,  liberty,  and  the  pursuit  of  happi- 
ness/ The  liberty'  guaranteed  by  the 
Constitution  (art.  1,  §  1)  is  liberty  reg- 
ulated by  law  and  the  social  compact; 


and  in  order  that  all  men  may  enjoy 
liberty  it  is  but  the  tritest  truism  to  say 
that  every  man  must  renounce  unbridled 
license.  So,  wherever  the  natural  rights 
of  citizens  would,  if  exercised  without 
restraint,  deprive  other  citizens  of 
rights  which  are  also  and  equally  natur- 
al, such  assumed  rights  must  yield  to  the 
regulations  of  municipal  law.  If  one 
man  asserts  the  constitutional  right  of 
preventing  another  from  the  pursuit 
of  a  lawful  business,  what  is  to  become 
of  the  undoubted  constitutional  right  of 
that  other  person  to  pursue  his  business 
unmolested?  It  is  clear  that  this  mo- 
tion of  liberty  utterly  ignores  *the  other 
fellow,'  and  denies  to  him  the  very  free- 
dom it  claims  for  itself." 

And  in  Re  Williams  (1910)  158  Oal. 
550,  111  Pac.  1035,  an  appeal  from  a 
conviction  under  an  ordinanoe  making  it 
a  misdemeanor  to  picket  premises  for  the 
purpose  of  intimidating,  threatening, 
and  coercing  persons,  to  prevent  them 
from  doing  and  performing  services  on 
such  premises,  the  court  said  it  had  no 
doubt  that  the  ordinance  was  a  valid  ex- 
ercise of  the  powers  of  the  local  legisla- 
ture. R.  L.  S. 


rXITED  STATES   SUPREME  COURT. 

FIRST  NATIOXAL  BANK  OF  BAY  CITY, 

Plff.  in  Err., 

V. 

GKANT  FELLOWS,  Attornev  Henpnil  of 
Michigan.  EX  REL.  UXION  TRUST 
COMPANY  et  al. 

<244  U.  S.  416,  61  L.  cd.  1233,  37  Swp.  Ct. 

Rep    734.) 

National  hanks  —  conferring  authority 
to  act  as  trustee,  executor,  adminis- 
trator, or  registrar. 

1.  Congress  did  not  exceed  its  power 
under  U.  S.  Const,  art.  1,  §  8,  clause  18,  to 
make  ^'all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution"  the 
powers  exprefuily  given  by  the  Constitution, 

Note.  —  TTie  constitutionality  of  the  pro- 
visions of  the  Federal  Reserve  Act,  which 
authorizes  the  Federal  Reserve  Board  to 
?rant  by  special  permit  to  national  banks 
applying  therefor,  when  not  in  contraven- 
tioD  of  state  or  local  law8»  the  right  to  act 
as  trustee,  executor,  administrator,  or  regis- 
trar of  stocks  and  bonds  under  such  rules 
and  regulations  as  the  board  may  prescribe, 
is  now  established  by  the  derision  of  the 
I'nited  States  Supreme  Court  in  the  case 
above  reported,  which  reverses  the  contrary 
<lecision  of  the  Michigan  supreme  court  in 
Atty.  Gen.  ex  rel.  Union  Trust  Co.  v.  First 
Nat.  Bank,  1P2  Mich.  640,  159  N.  W.  33.-). 
I..R.A.1D18C. 


when  giving  authority  to  the  Federal  Re- 
serve Board  bv  the  Act  of  December  23, 
1913.  to  grant  \ry  special  permit  to  national 
banks  applying  therefor,  when  not  in  con- 
travention of  state  or  local  law,  the  right 
to  act  as  trustee^  executor,  administrator, 
or  registrar  of  stocks  and  bonds  under  such 
Tuleiy  and  regulations  as  the  board  may 
prescribe. 

For  other  caaeSy  see  Banka,  I.  in  Dig,  1-52 
A .  8. 

Coustituttoiial  law  —  delegation  of  pow- 
er «—  Federal  Resen'e  Act. 

2.  Legislative  power  was  not  unconstitu- 
tionally conferred  on  the  Federal  Reserve 
Board  by  the  Act  of  December  23,  1913,  giv- 
ing authority  to  that  board  to  grant  by  spe- 
cial permit  to  national  banks  applying 
therefor,  when  not  in  contravention  of  state 
or  local  law,  the  right  to  act  as  trustee, 
executor,  administrator,  or  registrar  of 
stocks  and  bonds,  under  such  rules  and  regu- 
lations as  the  board  may  prescribe. 
For  other  cases,  see  Constitutional  LaWy  I. 

dy  4,  in  Dig.  1-52  N.  8. 

Courts  ^  conflicting  jurisdiction  —  quo 
warranto  ^-  national  bank. 

8.  The  institution  by  a  state  attorney 
general  in  a  state  court  of  the  proceeding  in 
the  nature  of  quo  warranto  to  test  the  au- 
thority of  a  national  bank,  under  the  Act  of 
December  23,  1913,  to  act  as  trustee,  execu- 
tor, administrator,  or  registrar  of  stocks 
and  bonds,  was  impliedly,  if  not  expressly, 
authorized  by  the  provisions  of  that  sec- 
tion giving  such  power  only  "when  not  in 
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contravention  of  state  or  local  law,"  and  of 
the  Act  of  June  3,  1864,  making  controver- 
sies concerning  national  banks  cognizable 
in  state  courts. 

For  other  cases,  see  Courts,  IV.  d,  in  Dig, 
1-52  N.  S. 

(Mr.  Justice  Van  Devaiiter  and  Mr.  Justice 

Day  dissent.) 

(June  11,  1917.) 

f?  RROR  to  the  Supreme  Court  of  the  State 
^  of  Michigan  to  review  a  judgment 
which,  in  a  .proceeding  in  the  nature  of 
quo  warranto,  held  that  the  respondent 
could  not  be  clpthed  with  power  by  the 
Federal  Reserve  Board  to  act  as  trustee, 
executor,  administrator,  or  registrar  of 
stocks  and  bonds.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.   Edward  S.   Clark  and  H.   M. 
GiUett,  for  plaintiff  in  error: 

The  Federal  Reserve  Act  was  within  the 
implied  powers  of  Congress. 

M'Culloch  V.  Maryland,  4  Wheat.  316,  4 
L.  ed.  679;  Farmers'  &  M.  Nat.  Bank  y. 
Dearing,  91  U.  S.  29,  23  L.  ed.  196;  Easton 
V.  Iowa,  188  U.  S.  220,  47  L.  ed.  452,  23 
Sup.  Ct.  Rep.  288,  12  Am.  Crim.  Rep. 
522;  Stewart  v.  Kahn  (Stewart  v.  Bloom) 
11  Wall.  493,  507,  20  L.  ed.  176,  179;  Juil- 
Hard  v.  Greenman,  110  U.  S.  421,  28  L.  ed. 
204,  4  Sup.  Ct.  Rep.  122;  Legal  Tender 
Casea»  12  Wall.  457,  20  L.  ed.  287;  Dooley 
V.  Smith,  13  Wall.  604,  20  L.  ed.  547 ;  Ex 
parte  Yarbrough,  110  U.  S.  651,  658,  28 
L.  ed.  274,  276,  4  Sup.  Ct.  Rep.  162 ;  Luxton 
V.  North  River  Bridge  Co.  153  U.  S.  629,  38 
L.  ed.  810,  14  Sup.  Ct.  Rep.  891;  United 
States  V.  Gettysburg  Electric  R.  Co.  160 
U.  S.  668,  681,  40  L.  ed.  576,  577,  16  Sup. 
Ct.  Rep.  427;  Wilson  v.  Shaw,  204  U.  S.  24, 
51  L.  ed.  351,  27  Sup.  Ct.  Rep.  233;  United 
States  V.  Fisher,  2  Cranch,  358,  396,  2  L. 
ed.  304,  316;  Martin  v.  Hunter,  1  Wheat. 
304,  326,  327,  4  L.  ed.  97,  102,  103;  Re 
Rapier,  143  U.  S.  110,  134,  36  L.  ed.  93, 
102,  12  Sup.  Ct.  Rep.  374;  Logan  v.  United 
States,  144  U.  S.  263,  283,  36  L.  ed.  429, 
435,  12  Sup.  Ct.  Rep.  617;  Interstate  Com- 
merce Commission  v,  Brimson,  154  U.  S. 
447,  471,  38  L.  ed.  1047,  1056,  4  Inters.  Com. 
Rep.  545,  14  Sup.  Ct.  Rep.  1125;  Boske  v. 
Comingore,  177  U.  S.  459,  468,  469,  44  L.  ed. 
846,  850,  20  Sup.  Ct.  Rep.  701;  Lottery 
Case  (Champion  v.  Ames)  188  U.  S.  321, 
.355,  47  L.  ed.  492,  560,  23  Sup.  Ct.  Rep.  321, 
13  Am.  Crim.  Rep.  561;  Northern  Securi- 
ties Co.  V.  United  States,  193  U.  S.  107,  336, 
48  L.  ed.  679,  699,  24  Sup.  Ct.  Rep.  436; 
McCray  v.  United  States,  195  U.  S.  27,  55, 
56,  49  L.  ed.  78,  95,  96,  24  Sup.  Ct.  Rep. 
769,  1  Ann.  Cas.  561;  Hipolite  Egg  Co.  v. 
United  States,  220  U.  S.  45,  58,  65  L.  ed. 
L.R.A.10I8C. 


364,  368,  31  Sup.  Ct.  Rep.  364;  Flint  v. 
I  Stone  Tracy  Co.  220  U.  S.  107,  175,  176,  55 
L.  ed.  380,  423,  31  Sup.  Ct.  Rep.  342,  Ann. 
Cas.  1912B,  1312;  McDermott  v.  Wisconsin, 
228  U.  S.  115,  128,  67  L.  ed.  754,  764,  47 
L.R.A.(N.S.)  984,  33  Sup.  Ct:  Rep.  431, 
Ann.  Cas.  1915A,  39. 

As  soon  as  any  one  of  the  implied  powers 
of  Congress  is  defined  and  confirmed  by  the 
decisions  of  this  court,  it  becomes  in  effect 
an  express  power. 

M'CulIoch  v.  Maryland,  4  Wheat.  316, 
4  L.  ed.  579;  Osbom  v.  Bank  of  United 
States,  9  Wheat.  738,  860,  861,  6  L.  ed.  204, 
230,  233. 

Every  reasonable  presumption  must  be 
indulged  in  favor  of  the  validity  of  an  act 
of  Congress. 

United  States  v.  Harris,  106  U.  S.  629, 
636,  27  L.  ed.  290,  292,  1  Sup.  Ct.  Rep.  601 ; 
United  States  v.  Gettysburg  Electric  R.  Co. 
160  U.  S.  668,  681,  40  L.  ed.  576,  581.  16 
Sup.  Ct.  Rep.  427;  Boske  v.  Comingore,  177 
U.  S.  459,  470,  44  L.  ed.  846,  860,  20  Sup. 
Ct.  Rep.  701:  Fairbank  v.  United  States, 
181  U.  S.  283,  285,  46  L.  ed.  862,  863.  21 
Sup.  Ct.  Rep.  648,  16  Am.  Crim.  Rep.  135; 
Sweet  v.  Rechel,  159  U.  S.  380,  392,  393, 
40  L.  ed.  188,  193,  194,  16  Sup.  Ct.  Rep.  43; 
Knoxville  v.  Knoxville  Water  Co.  212  U.  S. 
1,  8,  63  L.  ed.  371,  378,  29  Sup.  Ct.  Rep. 
148. 

There  is  no  such  necessary  dissimilarity 
between  the  business  of  trust  companies 
and  the  business  of  national  banks  as  to 
make  the  act  of  Congress  in  conferring  upon 
the  latter  some  or  all  of  the  functions  of  the 
former  unconstitutional. 

Bank  for  Savings  v.  The  Collector  (Bank 
for  Savings  v.  Field )  3  Wall.  496,  18  L.  ed. 
207:  Oulton  v.  German  &  L.  Sav.  Soc.  17 
Wail.  109,  21  L.  ed.  618 ;  Engel  v.  O'Malley, 
219  U.  S.  128,  136,  55  L.  ed.  128,  136,  31 
Sup.  Ct.  Rep.  190;  MacLaren  v.  State,  141 
Wis.  577,  135  Am.  St.  Rep.  55,  124  N.  W. 
667,  18  Ann.  Cas.  826;  Western  Invest.  Bkg. 
Co.  V.  Murray,  6  Ariz.  216,  66  Pac  728. 

Mr.  W.  G.  Elliott  also  for  plaintiff  in  er- 
ror. 

Messrs.  Henry  M.  Campbell  and  John 
G.  Johnson,  for  defendant  in  error: 

The  United  States  government  is  one 
of  limited  powers,  and  Congress  possesses 
only  such  powers  as  are  expressly  enumer* 
ated  and  such  incidental  or  implied  powers 
ns  arc  necessary  to  give  effect  to  the  powers 
expressly  conferred  upon  it. 

M'Culloch  V.  Maryland,  4  Wheat.  316. 
4  L.  ed.  579;  Martin  v.  Hunter,  1  Wheat. 
304,  4  L.  ed.  97;  United  States  v.  Harris, 
106  U.  S.  635,  27  L.  ed.  292,  1  Sup.  Ct. 
Rep.  601 ;  Kansas  v.  Colorado.  206  U.  S.  46. 
82,  87,  61  L.  ed.  956,  968,  970,  27  Sup.  Ct. 
Rep.  666. 
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The  Federal  Constitution  does  not  ex- 
prcrtsly  authorize  Congress  to  create  cor- 
porations for  any  purpose.  Congress  has, 
however,  implied  authority  to  create  them, 
as  an  appropriate  means  of  executing  pow- 
ers of  goA'ernment  expressly  granted.  Be* 
yond  this  the  authority  does  not  extend. 
'  M'Culloch  V.  Maryland,  4  Wheat.  377, 
379,  4  Li.  ed.  594,  595;  Osborn  v.  Bank  of 
United  States,  9  Wheat.  738,  6  L.  ed.  204; 
Farmers'  &  M.  Nat.  Bank  v.  Bearing,  91 
U.  S.  29,  23  L.  ed.  196;  Davis  v.  Elmira  Sav. 
Bank,  161  U.  S.  283,  40  L.  ed.  701,  16  Sup. 
€t.  Rep.  502;  Luxton  v.  North  River  Bridge 
Co.  163  U.  S.  529,  38  L.  ed.  810,  14  Sup.  Ct. 
Rep.  891;  McClellan  v.  Chipman,  164  U.  S. 
357,  41  L.  ed.  466,  17  Sup.  Ct.  Rep.  85. 

Congress  can  confer  upon  national  banks 
only  such  additional  powers  as  are  properly 
ineid(*ntal  to  the  exercise  of  their  functions 
as  agencies  of  the  Federal  government  and 
necessary  for  that  purpose. 

United  States  v.  Harris,  106  U.  S.  636, 
27  L.  ed.  292,  1  Sup.  Ct.  Rep.  601. 

A  state  has  exclusive  jurisdiction  and  au- 
thority over  persons  and  property  within 
itg  borders. 

Pennoyer  v.  Neff,  95  U.  S.  722,  24  L.  ed. 
iiCS;  Overby  v.  Gordon,  177  U.  S.  214,  222, 
44  L.  ed.  741,  744,  20  Sup.  Ct.  Rep.  603; 
Brown  v.  Fletcher,  210  U.  S.  82,  89,  52  L. 
ed.  966,  970,  28  Sup.  Ct.  Rep.  702;  United 
States  V.  Fox,  94  U.  S.  320,  24  L.  ed.  192 ; 
Michigan  Trust  Co.  v.  Ferry,  228  U.  S.  358, 
o7  L.  ed.  874,  33  Sup.  Ct.  Rep.  550;  Dickin- 
son V.  Seaver,  44  Michi  624,  7  N.  W.  182; 
LafTerty  v.  People's  Sa^.  Bank,  76  Mich.  35, 
43  N.  W.  34;  American  Missionary  Asso. 
▼.  Hall,  138  Mich.  247,  101  N.  W.  535. 

There  are  no  laws  which  national  banks, 
upon  which  these  fidueiary  powers  may  be 
conferred,  can  be  compelled  to  obey  in  the 
administration  of  them. 

Osborn  v.  Bank  of  United  States,  9 
Wheat.  823,  6  L.  ed.  224 ;  First  Nat.  Bank 
V.  Converse.  200  U.  S.  438,  60  L.  ed.  342, 
26  Sup.  Ct.  Rep.  306;  California  Nat.  Bank 
V.  Kennedy,  167  U.  S.  362,  42  L.  ed.  198,  17 
Sup.  Ct.  Rep.  831 ;  Easton  v.  Iowa.  188  U. 
S.  229,  47  L.  ed.  456,  23  Sup.  Ct.  Rep.  288, 
]2  Am.  Crim.  Rep.  622;  Christopher  v.  Nor- 
vell,  201  U.  S.  226,  50  L.  ed.  736,  26  Sup. 
Ct.  Rep.  602,  5  Ann.  Cas.  740;  Yates  v. 
Jones  Nat.  Bank,  206  U.  S.  178,  61  L.  ed. 
1014,  27  Sup.  Ct.  Rep.  638 ;  People  v.  Fonda, 
62  Mich.  401,  29  N.  W.  26. 

liCgislative   powers   cannot   be  delegated. 

Cooley,  Const.  Lim.  6th  ed.  137;  Marshall 
Field  &  Co.  V.  Clark,  143  U.  S.  694,  36  L.  ed. 
310,  12  Sup.  Ct.  Rep.  495;  Consolidated 
Coal  Co.  V.  Illinois,  185  U.  S.  210,  46  L.  ed. 
877,  22  Sup.  Ct.  Rep.  616;  Buttfield  v. 
Stranahan,  192  U.  S.  470,  48  L.  ed.  525,  24 
Sup.  Ct.  Rep.  349;  Union  Bridge  Co.  v. 
I.  H.A.lOlfiC. 


United  States,  204  U.  S.  364,  386,  61  L.  ed. 
623,  533,  27  Sup.  Ct.  Rep.  367;  United 
States  V.  Grimaud,  220  U.  S.  506,  66  L. 
ed.  663,  31  Sup!  Ct.  Rep.  480;  Red  "C" 
Oil  Co.  V.  Board  of  Agriculture,  222  U.  S. 
394,  56  L.  ed.  245,  32  Sup.  Ct.  Rep.  162; 
Interstate  Commerce  Commission  v.  Good- 
rich Transit  Co.  224  U.  S.  214,  56  L.  ed. 
738,  32  Sup.  Ct.  Rep.  436;  Cincinnati,  W.  & 
Z.  R.  Co.  V.  Clinton  County,  1  Ohio  St.  88 ; 
State  V.  Great  Northern  R.  Co.  100  Minn. 
445,  10  L.R.A.(N.S.)  250,  111  N.  W.  289; 
King  V.  Concordia  F.  Ins.  Co.  140  Mich. 
267,  103  N.  W.  616,  6  Ann.  Cas.  87. 

The  Federal  Reserve  Board  exercises  leg- 
islative power  when  it  grants  to  a  na- 
tional bank,  by  special  permit,  the  right  to 
act  as  trustee,  etc. 

Marshall  Field  &  Co.  v.  CUrk,  143  U. 
S.  694,  86  L.  ed.  310,  12  Sup.  Ct.  Rep.  495 ; 
United  States  v.  Grimaud,  220  U.  S.  620, 
55  L.  ed.  669,  31  Sup.  Ct.  Rep.  480. 

Messrs.  John  W.  Davis,  Joseph  P.  Cot* 
ton,  and  Milton  C.  SUiott,  amici  curise  lor 
the  United  States: 

A  state  court  is  without  jurisdiction  to 
enjoin  the  operation  of  a  Federal  agency. 

Ableman  ▼.  Booth,  21  How.  506,  16  L.  ed. 
169;  State  v.  Curtis,  36  Conn.  374,  95  Am. 
Dee;  263;  Tarble's  Case,  13  Wall.  397,  20 
L.  ed.  597 ;  Van  Reed  v.  People's  Nat.  Bank, 
198  U.  S.  664,  667,  49  L.  ed.  1161,  1162,  25 
Sup.  Ct.  Rep.  775,  8  Ann.  Cas.  1164. 

An  act  of  Congress  is  constitutional  un- 
less its  repugnancy  to  the  Constitution  is 
clearly  apparent. 

Buttfield  V.  Stranahan,  192  U.  S.  470,  492, 
48  L.  ed.  626,  534,  24  Sup.  Ct.  Rep.  349. 

Congress  has  the  power  to  incorporate 
banking  associations  to  be  used  as  instru* 
mentalities  of  the  government  in  the  con- 
duct of  its  fiscal  affairs. 

Easton  v.  Iowa,  188  U.  S.  220,  229,  47 
L.  ed.  452,  456,  23  Sup.  Ct.  Rep.  288,  12 
Am.  Crim.  Rep.  622;  M'Culloch  v.  Mary- 
land, 4  Wheat.  316,  401,  4  L.  ed.  579.  600; 
Osborn  v.  United  States  Bank,  9  W^heat. 
738,  861,  6  L.  ed.  204,  233;  Slaughter-House 
Cases,  16  Wall.  36,  64,  21  L.  ed.  394,  404; 
Legal  Tender  Case,  110  U.  S.  421,  445.  28 
L.  ed.  204,  213,  4  Sup.  Ct.  Rep.  122 ;  Luxton 
V.  North  River  Bridge  Co.  163  U.  S.  525, 
629,  38  L.  ed.  808,  810,  14  Sup.  Ct.  Rep. 
891 ;  Christopher  v.  Norvell,  201  U.  S.  216, 
226,  60  L.  ed.  732,  736,  26  Sup.  Ct.  Rep. 
502,  6  Ann.  Cas.  740;  Wilson  v.  Shaw,  204 
U.  S.  24,  34,  51  L.  ed.  351,  357,  27  Sup.  Ct. 
Rep.  233;  Robinson  v.  Turrentine,  59  Fed. 
555 ;  DoUey  v.  Abilene  Nat.  Bank,  179  Fed. 
465;  Larabee  v.  Dolley,  175  Fed.  392;  Vea- 
zie  Bank  v.  Fenno,  8  Wall.  533,  551,  19  L. 
ed.  482,  488 ;  Mercantile  Trust  Co.  v.  Texas 
&  P.  R.  Co.  216  Fed.  231;  Easton  v.  Iowa, 
188  U.  S.  220,  229,  47  L.  ed.  452,  456,  23 
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Sup.  Ct  Rep.  288,  12. Am.  Crim.  Rep.  522; 
Farniers*  &  M.  Nat.  Bank  v.  Dearing,  91 
V.  S.   29,  33,  23  L.  ed.   196,  198. 

The  character  of  the  powers  conferred  on 
a  imnk  and  the  degree  of  their  neces&itv  are 
matters  of  legislative  discretion. 

Easton  v.  Iowa,  188  U.  S.  220,  238,  47 
L.  ed.  452,  469,  23  Sup.  Ct.  Rep.  28,  12 
Am.  Crim.  Rep.  522;  Osborn  v.  Bank  of 
United  States,  9  Wheat.  860,  8«1,  864,  6 
L.  ed.  233,  234. 

Experience  has  demonstrated  that,  while 
the  National  Bank  Act  provided  a  uniform 
and  stable  currency  system,  it  lacked  elas- 
ticity and  was  otherwise  defective. 

Holdsworth,  Money  k  Bkg.  pp.  330,  331; 
J'aine,  Nat.  Bkg.  Laws,  7th  ed.  p.  18. 

The  power  of  the  Federal  Reserve  Board 
is  administrative,  not  legislative. 

Mutual  Film  Corp  v.  Industrial  Commis- 
sion, 236  U.  S.  230,  59  L.  ed.  552,  35  Sup. 
Ct.  Rep.  387,  Ann.  Gas.  1916C,  298;  People 
ex  rel.  First  Nat.  Bank  v.  Brady,  271  111. 
100,  L.R.A.— ,— ,  110  N.  E.  864;  United 
States  V.  Grimaud,  220  U.  S.  506,  56  L.  ed. 
563,  31  Sup.  Ct.  Rep.  480. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court: 

We  are  of  opinion  that  the  procedure  re- 
sorted to  was  appropriate  and  that  the  state 
court  was  competent  to  administer  relief, 
but  we  postpone  stating  our  reaaons  on  the 
subject  until  the  merits  have  been  passed 
upon. 

The  court  below  held  that  an  act  of  Con- 
gress conferring  on  national  banks  addition- 
al powers  was  in  excess  of  the  authority  of 
C^ongress,  and  was  hence  repugnant  to  the 
Constitution.  192  Mich.  640,  169  N.  W.  335. 
'Hie  correctness  of  this  conclusion  is  in  sub- 
stance the  sole  question  for  decision  on  the 
merits. 

Although  the  powers  giyen  were  new, 
the  principles  involved  in  the  right  to  con- 
fer them  were  long  since  considered  and 
defined  in  adjudged  cases.  We  shall  first 
consider  the  leading  of  such  cases  and  then, 
after  stating  this  case,  determine  whether 
they  are  controlling,  causing  the  subject 
not  to  be  open  for  original  consideration. 

In  M'Culloch  V.  Maryland,  4  Wheat.  316, 
4  L.  ed.  579,  the  bank  had  been  incorporated 
by  Congress  with  powers  to  transact  busi- 
ness of  both  a  governmental  and  of  a  private 
f'haracter.  The  question  which  was  decided 
was  the  authority  of  Congress  to  grant 
such  charter.  Without  undertaking  to  re- 
state the  opinion  of  Mr.  Chief  Justice  Mar- 
shall, it  sufBces  for  the  purpose  of  the  mat- 
ter now  before  us  to  say  that  it  was  held 
that  although  Congress  was  not  expressly 
given  the  power  to  confer  the  charter,  au- 
thority to  do  so  was  to  be  implied  as  appro- 
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priate  to  carry  out  the  powers  expressly 
given.  In  reaching  this  conclusion  it  was 
further  decided  that  to  recognize  the  exist- 
ence of  the  implied  power  was  not  at  ail 
in  conflict  with  article  1,  §  8.  clause  18, 
of  the  Constitution,  providing  that  Con- 
gress should  have  power  '^to  make  all  laws 
which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  pow- 
ers,*' since  that  provision  did  not  confine 
the  implied  authority  to  things  which  were 
indispensably  necessary,  but,  on  the  con- 
trary, gave  legislative  pow*er  to  adopt  every 
appropriate  means  to  give  effect  to  the  pow- 
ers expressly  given.  In  terms  it  was  point- 
ed but  that  this  broad  authoritv  was  not 
stereotyped  as  of  any  particular  time,  but 
endured,  thus  furnishing  a  perpetual  and 
living  sanction  to  the  legislative  authority 
within  the  limits  of  a  just  discretion,  en- 
abling it  to  take  into  consideration  the 
changing  wants  and  demands  of  society  and 
to  adopt  provisions  appropriate  to  meet 
every  situation  which  it  was  deemed  re- 
quired to  be  provided  far.  In  fact,  the 
rulings  which  we  have  stated  were  all 
summed  up  in  the  following  passage,  which 
ever  since  has  been  one  of  the  principal 
tests  by  which  to  determine  the  scope  of 
the  implied  power  of  Congress  over  sub- 
jects committed  to  its  legislative  au- 
thority : 

"We  admit,  as  all  must  admit,  that  the 
powers  of  the  government  are  limited,  and 
that  its  limits  are  not  to  be  transcended. 
But  we  think  the  sound  construction  of  the 
Constitution  must  allow  to  the  national  leg- 
islature that  discretion,  with  ret-peet  to  the 
means  by  which  the  powers  it  confers  are 
to  be  carried  into  exeeution,  which  will 
enable  that  body  to  perform  the  high  duties 
assigned  to  it,  in  the  manner  most  beueiicial 
to  the  people.  Let  the  end  be  l^itimate. 
let  it  be  within  the  scope  of  the  Constitu- 
tion, and  all  means  which  are  appropriate, 
which  are  plainly  adapted  to  that  end. 
which  are  not  prohibited,  but  consist  with 
the  letter  and  spirit  of  the  Constitution,  are 
constitutional."    p.  421. 

In  OAborn  v.  Bank  of  United  States,  9 
Wheat.  738,  6  L.  ed.  204,  where  substantial- 
ly the  subject  was  presented  in  the  s^me 
form  in  which  it  had  been  passed  upon  in 
M'Culloch  v.  Maryland,  yielding  to  the  re- 
quest of  counsel,  the  whole  subject  was  re- 
examined and  the  previous  doctrines  restat- 
ed and  upheld.  Considering  more  fully, 
however,  the  question  of  the  posAeesion  by 
the  corporation  of  private  powers  associated 
with  its  public  authority,  and  meeting  the 
contention  that  the  two  were  separable,  and 
the  one,  the  public  power,  should.be  treated 
SB  within,  and  the  other,  th**  private,  as 
without,  the  implied  power  of  Congress,  it 
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was  expressly  held  that  the  authority  of 
CongresB  was  to  be  ascertained  by  oonaid- 
ering  the  bank  as  an  entity  poeseBsing  the 
rights  and  powers  conferred  upon  it,  and 
that  the  lawful  power  to  create  the  bank 
and  give  it  tlie  attributes  which  were 
deemed  essential  could  not  be  rendered  un- 
availing by  detaching  particular  powers  and 
considering  them  isolatedly,  and  thus  de- 
stroy the  efficacy  of  the  bank  as  a  national 
instrument.  The  ruling  in  effect  was  that 
although  a  particular  character  of  business 
might  not  be,  when  isolatedly  considered, 
within  the  implied  power  of  Congress,  if 
such  business  was  appropriate  or  relevant 
to  the  banking  business,  the  implied  power 
was  to  be  tested  by  the  right  to  create  the 
bank  and  the  authority  to  attach  to  it  that 
which  was  relevant,  in  the  judgment  of 
Congress,  to  make  the  business  of  the  bank 
successful.  It  was  said:  ^'Congress  was 
of  opinion  that  these  faculties  were  neces- 
sary, to  enable  the  bank  to  perform  the 
services  which  are  exacted  from  it,  and  for 
which  it  was  created.  This  was  certainly 
a  question  proper  for  the  consideration  of 
the  national  legislature."     p.  864. 

As  the  doctrines  thus  announced  have 
been  reiterated  in  a  multitude  of  judicial 
decisions,  and  have  been  undeviatingly  ap- 
plied in  legislative,  and  oiforced  in  admin- 
istrative, action,  we  come  at  once  to  state 
the  ease  before  us  to  see  whether  such  doc- 
trines dispose,  witiiout  more,  as  a  mere 
question  of  authority,  at  the  subject  under 
consideration. 

Section  11  (k)  of  the  Aet  of  Congress  ap- 
proved December  23,  1013,  establishing  the 
Federal  Reserve  Board  (38  Stat,  at  L.  251, 
262,  chap.  6,  Comp.  Stat.  1916,  §§  9786, 
9794),  gives  to  that  board  authority  "to 
fCrtLnt  by  special  permit*  to  national  banks 
applying  therefor,  when  not  in  contraven- 
tion of  state  or  local  law,  the  right  to  act 
as  trustee,  executor,  administrator,  or  reg- 
istrar of  stocks  and  bonds  under  Buch  rules 
and  regulations  as  the  said  board  may  pre- 
acribe." 

The  First  National  Bank  of  Bav  Gitv, 
having  obtained  the  certificate  required,  be- 
^n  the  exercise  of  the  powers  stated. 
Thereupon  certain  trust  companies  which, 
under  the  laws  of  Michigan,  had  the  au- 
thority to  do  the  same  character  of  business, 
petitioned  the  attorney  general  of  the  state 
to  test  the  right  of  the  national  bank  to 
use  the  functions,  on  the  ground  that  its 
doing  so  was  contrary  to  the  laws  of  the 
state  of  Michigan,  and  that  the  action  of 
the  Federal  Reserve  Board,  purporting  to 
give  authority,  wa^  in  contravention  of  the 
Constitution  of  the  United  States.  The 
attorney  general  then,  on  the  relation  of 
the  trust  companies,  commenced  in  the  su- 
LJLA.1918C. 


preme  court  of  the  state  a  proceeding  iu 
the  nature  of  quo  warranto  to  te^t  the 
right  of  the  corporation  to  exerei&e  the 
functions.  The  bank,  in  defense,  fully  Htat- 
ed  its  Federal  charter,  tlie  rights  given  by 
the  act  of  Congress,  and  the  action  of  the 
Federal  Reserve  Board  taken  thereunder. 
The  attorney  general  demurred  to  this  de- 
fense, first,  because  Congress  had  no  power 
to  confer  the  authority  which  was  called 
in  question;  second,  because  if  it  had  the 
power,  it  was  without  right  to  delegate  to 
the  Reserve  Board  the  determination  of 
when  it  should  be  used;  and  third,  because 
the  exercise  of  the  powers  was  in  contraven- 
tion of  the  laws  and  authority  of  the  state, 
and  the  Reserve  Board,  therefore,  under 
the  act,  had  no  power  to  grant  the  certifi- 
cate. 

Tlie  case  was  heard  by  the  full  court.  In 
an  opinion  of  one  judge,  which,  it  would 
seem,  was  written  before  the  opinion  of  the 
court  was  prepared,  it  was  elaborately  rea- 
soned that  the  exercise  by  a  national  bank 
of  the  functions  enumerated  in  the  section 
of  the  act  of  Congress  under  consideration 
would  be  contrary  to  the  laws  of  the  state, 
and  therefore  the  Reserve  Board,  under  tho 
terms  of  the  act  of  Congress,  had  no  power 
to  authorize  their  exertion.  The  opinion  of 
the  oourt,  however,  fully  examining  the 
grounds  thus  stated  and  disagreeing  with 
them,  expressly  decided  that  corporations 
were  authorized  by  the  state  law  to  perform 
the  functions  in  qgestion.  and  that  the  mere 
fact  that  national  banks  were  Federal  cor- 
porations did  not  render  them  unfit  to  as- 
sume and  perform  such  duties  under  the 
state  law,  because  the  mere  difference  exist- 
ing between' the  general  administrative  rules 
governing  national  banks  and  state  corpora- 
tions afforded  no  ground  for  saying  that  it 
would  be  contrary  to  state  law  for  national 
banks  to  exert  the  powers  under  considera- 
tion. The  authority  conferred  by  the  act 
of  Congress  and  the  rights  arising  from  the 
certificate  from  such  point  of  view  were 
therefore  upheld.  Looking  at  the  subject, 
however,  from  a  consideration  of  the  legis- 
lative power  of  Congress  in  the  light  of  the 
decisions  in  M'CuUoch  v.  Maryland  and  Os- 
born  V.  Bank  of  Unfted  States,  and  recog- 
nizing that  it  had  been  settled  beyond  dis- 
pute that  Congress  had  power  to  organ isse 
banks  and  endow  them  with  functions  both 
of  a  public  and  private  character,  and  in 
the  assumed  further  light  of  the  rule  that 
everv  reasonable  intendment  must  l)e  in- 
dulged  in  in  favor  of  the  constitutionality 
of  a  legislative  power  exercised,  it  was  yet 
decided  that  Congress  had  no  authority  to 
confer  the  powers  embraced  in  the  section 
of  the  act  under  consideration,  and  hence 
i  that  the  section  was  void.     The  court,  fol- 
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lowing  its  reference  to  M'Culloch  v.  Mary- 
land and  Osborn  v.  Bank  of  United  States, 
and  to  passages  in  the  opinions  in  those 
cases,  upholding  the  rightful  possession  by 
the  bank  of  both  public  functions  and  pri- 
vate bunking  attributes,  stated  the  grounds 
which  led  it  to  conclude  that  the  rulings 
in  the  decided  cases  were  distinguishable 
and  therefore  not  controlling.     It  said: 

'*But  in  the  reasoning  of  the  judges,  in 
the  opinions  to  which  I  have  referred,  I 
find,  I  think,  a  conclusive  argument  sup- 
porting the  proposition  that  Congress  has 
exceeded  its  constitutional  powers  in  grant- 
ing to  banks  the  right  to  act  as  trustees, 
executors,  and  administrators.  If  for  mere 
profit  it  can  clothe  this  agency  with  the 
powers  enumerated,  it  can  give  it  the  rights 
of  a  trading  corporation,  or  a  transporta- 
tion company,  or  both.  There  is,  as  Judge 
Marshall  points  out,  a  natural  connection 
between  the  business  of  banking  and  the 
carrying  on  of  Federal  fiscal  operations. 
There  is  none,  apparently,  between  such 
operations  and  the  business  of  settling  es- 
tates, or  acting  as  the  trustee  of  bond- 
holders. This  being  so,  there  is  in  the  leg- 
islation a  direct  invasion  of  the  sovereignty 
of  the  state  which  controls  not  only  the 
devolution  of  estates  of  deceased  persons 
and  the  conducting  of  private  business  with- 
in the  state,  but  as  well  the  creation  <^ 
corporations  and  the  qualifications  and 
duties  of  such  as  may  engage  in  the  busi- 
ness of  acting  as  trustees,  executors,  and 
administrators.  Such  an  invasion  I  think 
the  court  may  declare  and  may  prevent  by 
its  order  operating  upon  the  offending 
agency."     [192  Mich.  653,  159  N.  W.  339.] 

But  we  are  of  opinion  that  the  doctrine 
thus  announced  not  only  was  wholly  inade- 
quate to  distinguish  the  case  before  us  from 
the  rulings  in  M'Oulloch  v.  Maryland  and 
Osborn  v.  Bank  of  United  States,  but,  on 
the  contrary,  directly  conflicted  with  what 
was  decided  in  those  cases;  that  is  to  say, 
disregarded  their  authority  so  as  to  cause 
it  to  be  our  duty  to  reverse  for  the  follow- 
ing reasons: 

1.  Because  the  opinion  of  the  court,  in- 
fttead  of  testing  the  existence  of  the  implied 
power  to  grant  the  p'articular  functions  in 
question  by  considering  the  bank  as  created 
by  Congress  as  an  entity,  with  all  the  func- 
tions and  attributes  conferred  upon  it,  rest- 
ed the  determination  as  to  such  power  upon 
a  separation  of  the  particular  functions 
from  the  other  attributes  and  functions  of 
the  bank,  aifd  ascertained  the  existence  of 
the  implied  authority  to  confer  them  by 
considering  them  as  segregated;  that  is,  by 
disregarding  their  relation  to  the  bank  as 
component  parts  of  its  operations, — a  doc- 
trine which,  as  we  have  seen,  was  in  the 
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most  express  terms  held  to  be  unsound  m 
both  of  the  cases. 

2.  Because  while,  in  the  premise  to  the 
reasoning,  the  right  of  Congress  was  fully 
recognized  to  exercise  its  legislative  judg- 
ment as  to  the  necessity  'for  creating  the 
bank,  including  the  scope  and  character  of 
the  public  and  private  powers  which  should 
be  given  to  it,  in  application  the  discretion 
of  Congress  was  disregarded  or  set  aside 
by  exercising  judicial  discretion  for  the 
purpose  of  determining  whether  it  was  rele- 
vant or  appropriate  to  give  the  bank  the 
particular  functions  in  question. 

3.  Because  even  under  this  mistaken  view 
the  conclusion  that  there  was  no  ground  for 
implying  the  power  in  Congress  was  erro- 
neous because  it  was  based  on  a  mistaken 
standard,  since,  for  the  purpose  of  testing 
how  far  the  functions  in  question  which 
were  ocmferred  by  the  act  of  Congress  on  the 
bank  were  relevant  to  its  business,  or  had 
any  relation  to  discrimination  by  state  1^- 
islation  against  banks  created  by  Congress, 
it  considered  not  the  actual  situation,  that 
is,  the  condition  of  the  state  legislation,  but 
an  imaginary  or  nonexisting  condition ;  that 
is,  the  assumption  tliat,  so  far  as  the  state 
power  was  concerned,  the  particular  func- 
tions were  in  the  state  enjoyed  only  by  in- 
dividuals or  corporations  not  coming  at  all, 
actually  or  potentially,  in  compcttition  with 
national  banks.  And  the  far-reaching  effect 
of  this  error  becomes  manifest  when  it  is 
l)orne  in  mind  that,  plainly,  the  particular 
functions  enumerated  in  the  statute  were 
conferred  upon  national  banks  because  of 
the  fact  that  they  were  enjoyed  as  the 
result  of  state  legislation,  by  state  cor- 
porations, rivals  in  a  greater  or  lees  degree 
of  national  banks. 

4.  In  view  of  the  express  ruling  that  the 
enjoyment  of  the  powers  in  question  by  the 
national  bank  would  not  be  in  contravention 
of  the  state  law,  it  follows  that  the  refer- 
ence ot  the  court  below  to  the  state  au- 
thority over  the  particular  subjects  which 
the  statute  deals  with  must  have  proceeded 
upon  the  errcmeous  assumption  that,  be- 
cause a  particular  function  was  subject  to 
be  regulated  by  the  state  law,  therefore 
Congress  was  without  power  to  ^ve  a  na- 
tional bank  the  right  to  carry  on  such 
functions.  But  if  this  be  what  the  state- 
ment signifies,  the  conflict  between  it  and 
the  rule  settled  in  M*Culloch  v.  Maryland 
and  Osborn  v.  Bank  of  United  States  is 
manifest.  What  those  cases  established  was 
that  although  a  business  was  of  a  private 
nature  and  subject  to  state  regulation,  if  it 
was  of  such  a  character  as  to  cause  it  to  be 
incidental  to  the  successful  discharge  by  a 
bank  chartered  by  Congress  of  its  public 
functions,  it  was  competent  for  Congress  to 
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give  the  bank  the  power  to  exercise  such 
private  business  in  co-operation  with  or  as 
part  of  its  public  authority.  Manifestly 
this  excluded  the  power  of  the  state  in  such 
case,  although  it  might  possess  in  a  general 
sense  authority  to  regulate  such  business, 
to  use  that  authority  to  proliibit  such  busi- 
ness from  being  united  by  Congress  with  the 
banking  function,  since  to  do  so  would  be 
but  the  exertion  of  state  authority  to  pro- 
hibit Congress  from  exerting  a  power  which, 
under  the  Constitution,  it  had  a  right  to 
exercise.  From  this  it  must  also  follow 
that  even  although  a  business  be  of  such  a 
character  that  it  is  not  inherently  consid- 
ered susceptible  of  being  Included  by  Con- 
gress in  the  powers  conferred  on  national 
banks,  that  rule  would  cease  to  apply  if,  by 
state  law,  state  banking  corporations,  trust 
companies,  or  others  which,  by  reason  of 
their  business,  are  rivals  or  quasi  rivals 
of  national  banks,  are  permitted  to  carry 
on  such  business.  This  must  be,  since  the 
state  may  not  by  legislation  create  a  con- 
dition as  to  a  particular  business  which 
would  bring  about  actual  or  potential  com- 
petition with  the  business  of  national  banks, 
and  at  the  same  time  deny  the  power  of 
Congress  to  meet  such  created  condition  by 
legislation  appropriate  to  avoid  the  injury 
which  otherwise  would  be  su^ered  by  the 
national  agency.  Of  course,  as  the  general 
subject  of  regiilating  the  character  of  busi- 
ness just  referred  to  is  peculiarly  within 
state  administrative  control,  state  regula- 
tions for  the  conduct  of  such  buainess,  if 
not  discriminatory  or  so  unreasonable  as 
to  justify  the  conclusion  that  they  neces- 
sarily would  so  operate,  would  be  control- 
ling upon  banks  chartered  by  Congress  when 
they  came,  in  virtue  of  authority  conferred 
upon  them  by  Congress,  to  exert  such  par- 
ticular powers.  And  these  considerations 
clearly  were  in  the  legislative  mind  when 
it  enacted  the  statute  in  question.  This  re- 
sult would  seem  to  be  plain  when  it  is 
observed  (a)  that  the  statute  authorizes  the 
exertion  of  the  particular  functions  by  na- 
tional banks  when  not  in  contravention  of 
the  state  law;  that  is,  where  the  right  to 
perform  them  is  expressly  given  by  the 
state  law;  or,  what  is  equivalent,  is  deduci- 
ble  from  the  state  law  because  that  law 
has  given  the  function  to  state  banks  or 
corporations  whose  business  in  a  greater  or 
less  degree  rivals  that  of  national  banks, 
thus  engendering  from  the  state  law  itself 
an  implication  of  authority  in  Congress  to 
do  as  to  national  banks  that  which  the 
state  law  has  done  as  to  other  corporations; 
and  (b)  that  the  statute  subjects  the  right 
to  exert  the  particular  functions  which  it 
confers  on  national  banks  to  the  administra- 
tive authority  of  the  Reserve  Board,  giving 
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besides  to  that  board  power  to  adopt  rules 
regulating  the  exercise  of  the  functions  con- 
ferred, thus  affording  the  means  of  co- 
ordinating the  functions  when  permitted 
to  be  discharged  by  national  banks  with 
the  reasonable  and  nondiscriminating  pro- 
visions of  state  law  regulating  their  exer- 
cise as  to  state  corporations, — the  wliole 
to  the  end  tliat  harmony  and  the  concord- 
ant exercise  of  the  national  and  state  power 
might  result. 

Before  passing  to  the  question  of  pro- 
cedure we  think  it  necessary  to  do  no  more 
than  say  that  a  contention  which  was 
pressed  in  argument,  and  which  it  may  be 
was  indirectly  referred  to  in  the  opinion 
of  the  court  below,  that  the  authority  given 
by  the  section  to  the  Reserve  Board  was 
void  because  conferring  legislative  power 
on  that  board,  is  so  plainly  adversely  dis- 
posed of  by  many  previous  adjudications  as 
to  cause  it  to  be  necessary  only  to  refer 
to  them.  Marshall  Field  &  Co.  v.  Clark, 
143  U.  S.  649,  36  L.  ed.  294,  12  Sup.  Ct. 
Rep.  495;  Buttfield  v.  Stranahan,  192  U. 
S.  470,  48  L.  ed.  625,  24  Sup.  Ct.  Rep.  349; 
United  States  v.  Grimaud,  220  U.  S.  500,  55 
L.  ed.  563,  31  Sup.  Ct.  Rep.  480;  Mononga- 
hela  Bridge  Co.  v.  United  States,  216  U.  S. 
177,  54  L.  ed.  436,  30  Sup.  Ct.  Rep.  356; 
Intermountain  Rate  Cases  (United  States 
v.  Atchison,  T.  &  S.  F.  R.  Co.)  234  U.  S. 
476,  58  L.  ed.  1408,  34  Sup.  Ct.  Rep.  986. 

The  question  of  the  competency  of  the 
procedure  and  the  right  to  administer  the 
remedy  sought  then  remains.  It  involves 
a  challenge  of  the  right  of  the  state  attor- 
ney general  to  resort  in  a  state  court  to  pro- 
ceedings in  the  nature  of  qua  warranto  to 
test  the  power  of  the  corporation  to  exert 
the  particular  functions  given  by  the  act 
of  Congress  because  they  were  inherently 
Federal  in  character,  enjoyed  by  a  Federal 
corporation,  and  susceptible  only  of  being 
directly  tested  in  a  Federal  court.  Support 
for  the  challenge  in  argument  is  rested  upon 
Ableman  v.  Booth,  21  How.  506,  16  L.  ed. 
169;  Tarble's  Case,  13  Wall.  397,  20  L.  ed. 
597;  Van  Reed  v.  People's  Nat.  Bank,  198 
U.  S.  554,  557,  49  L.  ed.  1161,  1162,  25  Sup. 
Ct.  Rep.  775,  3  Ann.  Cas.  1154;  State  ex  rel. 
Wilcox  v.  Curtis,  36  Conn.  374,  95  Am.  Dec. 
263.  But,  without  inquiring  into  the  merits 
of  the  doctrine  upon  which  the  proposition 
rests,  we  thinlc  when  the  contention  is  test- 
ed by  a  consideration  of  the  subject-matter 
of  this  particular  controversy  il  cannot  be 
sustained.  In  other  words,  we  are  of  opin- 
ion that,  as  the  particular  funotions  in  ques- 
tion, by  the  express  terms  of  the  act  of  Con- 
gress, were  given  only  "when  not  in  contra- 
vention of  state  or  local  law,''  the  state 
court  was,  if  not  expressly,  at  least  im- 
pliedly, authorized  by  Congress  to  consider 
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and  pass  upon  the  question  whether  the 
particular  power  was  or  was  not  in  contra- 
vention of  the  state  law,  and  we  place  our 
conclusion  on  that  ground.  We  find  no  am- 
biguity in  the  text,  but  if  it  be  that  ambi- 
guity is  latent  in  the  provision,  a  consider- 
ation of  its  purpose  would  dispel  doubt;  es- 
pecially in  view  of  the  interpretation  which 
we  have  given  the  statute,  and  the  con- 
trast between  the  clause  governing  the  sub- 
ject of  the  state  law  and  the  provision  con- 
ferring administrative  power  on  the  Reserve 
Board.  The  nature  of  the  subject  dealt  with 
adds  cogency  to  this  view,  since  that  subject 
involves  the  action  of  state  courts  of  pro- 
bate in  a  universal  sense,  implying  from  its 
very  nature  the  duty  of  such  courts  to  pass 
upon  the  question,  and  the  power  of  the 
court  below,  within  the  limits  of  state 
jurisdiction,  to  settle,  so  far  as  the  state 
was  concerned,  the  question  for  all  such 
courts  by  one  suit,  thus  avoiding  the  confu- 
sion which  might  arise  in  the  entire  system 
of  state  probate  proceedings  and  the  very 
serious  injury  to  many  classes  of  society 
which  also  might  be  occasioned.  And  our 
conclusion  on  this  subject  is  fortified  by 
the  terms  of  §  57,  chap.  106,  13  Stat,  at  L. 
116,  making  controversies  concerning  na- 
tional banks  cognizable  in  state  courts  be- 
cause of  their  intimate  relation  to  many 
state  laws  and  regulations,  although,  with- 
out the  grant  of  the  act  of  Congress,  such 
controversieB  would  have  been  Federal  in 
character. 

As  it  follows  from  what  we  have  said  that 
the  court  below  erred  in  declaring  the  sec- 
tion of  the  act  of  Congress  to  be  uncon- 
stitutional, the  judgment  must  be  reversed 
and  the  case  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

And  it  is  so  ordered. 

Mr.  Justice  Van  Devanter,  dissenting: 
I  dissent  from  the  conclusion  that  this 
proceeding  could  be  brought  and  maintained 
in  the  state  court.  It  is  an  information 
in  the  nature  of  a  quo  warranto  against  a 
Federal  corporation, — a  national  bank.  It 
calls  in  question  the  bank's  right  to  exer- 
cise a  privilege  claimed  under  an  act  of 
Congress,  the  privilege,  under  the  terms  of 
the  act,  bein^  conferred  only  when  "not 
in  contravention  of  the  state  or  local  law." 
The  information  was  brought  by  the  attor- 
ney general  of  the  state  in  his  own  name, 
and  charges  that  the  bank's  exercise  of  the 
privilege  is  "in  contempt  of  the  people  of 
the  state,"  by  which  it  is  meant,  as  the 
record  discloses,  first,  that  the  exercise  of 
the  privilege  by  the  bank  is  in  contraven- 
tion of  .the  law  of  tlie  state,  and,  second, 
that  the  act  of  Congress  under  which  the 
privilege  is  claimed  transcends  the  power  of 
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Congress  and  is  void.  The  state  court  dealt 
with  both  grounds.  The  first  was  overruled 
and  the  second  sustained.  The  judgment 
rendered  enjoins  and  excludes  the  bank  from 
exercising  the  privilege. 

The  writ  of  quo  warranto  was  a  preroga- 
tive writ,  and  the  modern  proceeding  by 
information  is  not  different  in  that  respecL 
When  it  is  brought  to  exclude  the  exercise 
of  a  franchise,  privilege,  or  power  claimed 
under  the  United  States,  it  can  only  be 
brought  in  the  name  of  the  United  States 
and  by  its  representative,  or  in  such  other 
mode  as  it  may  have  sanctioned.  Wallace 
V.  Anderson,  5  Wheat.  291,  5  L.  ed.  91; 
Nebraska  v.  Lockwood,  3  Wall.  236,  18  L. 
ed.  47;  Newman  v.  United  States,  238 
U.  S.  637,  69  L.  ed.  1446,  35  Sup.  Ct.  Rep. 
881.  As  is  said  in  the  Lockwood  Case: 
"The  right  to  institute  such  proceedings  ia 
inherently  in  the  government  of  the  nation." 
This  is  particularly  true  of  national  banks, 
for  they  not  only  derive  all  their  powers 
from  the  United  States,  but  are  instrumen- 
talities created  by  it  for  a  public  purpose, 
and  "are  not  to  be  interfered  with  by  state 
legislative  or  judicial  action,  except  so  far 
as  the  lawmaking  power  of  the  government 
may  permit."  Davis  v.  Elmira  Sav.  Bank, 
161  U.  S.  276,  283,  40  L.  ed.  700,  701,  16 
Sup.  Ct.  Rep.  602;  Van  Reed  v.  People's 
Nat.  Bank,  198  U.  S.  554,  557,  49  L.  ed. 
1161,  1162,  25  Sup.  Ct.  Rep.  776,  3  Ann. 
Cas.  1164.  Indeed,  they  are  upon  much  the 
same  plane  as  are  officers  of  the  United 
States,  because  their  conduct  can  only  be 
controlled  by  the  power  that  created  them. 
M'Clung  V.  Silliman,  6  Wheat.  698,  605,  5 
L.  ed.  340,  342.  If  it  were  otherwise,  the 
supremacy  of  the  United  States  and  of  its 
Constitution  and  laws  would  be  seriously 
imperiled.  Ableman  v.  Booth,  21  How.  506, 
16  L.  ed.  169;  Tarble's  Case,  13  Wall.  398, 
20  L.  ed.  597 ;  Tennessee  v,  Davis,  100  U.  S. 
257,  25  L.  ed.  648;  State  ex  rel.  Wilcox  v. 
Curtis,  35  Conn.  374,  96  Am.  Dec.  263. 

Thus  much,  as  I  understand  it,  is  con- 
ceded in  this  court's  opinion,  the  conclusion 
that  the  state  court  could  entertain  the 
information  and  proceed  to  judgment  there- 
on, as  was  done,  being  rested  upon  an  im- 
plied authorization  by  Congress.  Tliis  au- 
thorization is  thought  to  be  found  in  the 
provision  stating  that  the  privilege  claimed 
is  given  only  **when  not  in  contravention  of 
state  or  local  law,"  and  in  the  provision  in 
the  Act  of  June  3,  1864,  chap.  106,  §  67,  13 
Stat,  at  L.  116,  now  in  Rev.  Stat.  §  5198, 
Comp.  Stat.  1916,  §  9759,  which  makes  suits 
against  national  banks  cognizable  in  certain 
state  courts.  I  do  not  find  any  such  au- 
thorization in  either  provision. 

The  first  does  no  more  than  to  withhold 
the    privilege    in    question    from    national 
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banks  located  in  states  whose  laws  are  op- 
posed to  or  not  in  harmony  with  the  pos- 
sessioa  and  exercise  of  snch  a  privilege  on 
the  part  of  the  banks.     It  says  nothing 
about  judicial  proceedings, — ^nothing  about 
who  shall  bring  them  or  where  they  shall 
he  brought.     There  is  in  it  no  suggestion 
that  quo  warranto  proceedings  were  in  the 
mind  of  Congress.     Had  there  been  a  pur- 
pose to  do  anything  so  unusual  as  to  au- 
thorize a  state  officer  to  institute  and  con- 
duct such   a  proceeding  in   a  state  court 
against  a  Federal  corporation,  is  it  not  rea- 
souable  to  believe  that  Congress  would  have 
given  expression  to  that  purpose?     As  be- 
fore indicated,   it   said   nothing  upon   the 
point, — ^just  as  it  would  have  done  had  no 
such   purpose   been    in   mind.    But   if   the 
words  'Vhen  not  in  contravention  of  state 
or  local  law"  could  be  regarded  as  giving 
anj  warrant  for  a  quo  warranto  proceeding 
bv  a  state  officer  in  a  state  court,  I  should 
sav  they  would  do  no  more  than  to  permit 
such  a  proceeding  to  determine  whether  the 
privilege  was  in  contravention  of  the  state 
law.    There  is  nothing  in  them  which  points 
even  remotely  to  a  purpose  to  sanction  a 
proceeding  to  determine  the  power  of  Con- 
gress under  the  Constitution  to  clothe   a 
national  bank  with  the  privilege  indicated. 
That  would  be  without  any  precedent  in  the 
legislation  relating  to  Federal  corporations, 
and  I  submit  that  it  is  most  improbable 


that  Congress  either  did  or  would  entertain 
such  a  purpose. 

The  provision  cited  from  the  Act  of  1864 
has  been  in  the  statutes  for  fifty-three  years, 
and  no  one  seems  ever  to  have  thought  until 
now  that  it  was  intended  to  authorize  a 
proceeding  such  as  this  against  a  national 
bank.  I  think  its  words  do  not  fairly  lend 
themselves  to  that  purpose.  They  have 
hitherto  been  regarded,  and  in  practice 
treated,  as  referring  to  ordinary  suits  such 
as  may  be  conveniently  prosecuted  against  a 
bank  in  its  home  town  and  county.  Besides, 
the  terms  of  the  provision  show  that  it  can 
have  no  application  here.  After  providing 
for  suing  a  national  bank  in  the  Federal  or 
territorial  court  of  the  district  in  which 
it  is  established,  the  provision  adds,  ''or  in 
any  state,  county  or  municipal  court  in 
the  county  or  city  in  which  said  aflsociatiou 
is  located."  This  bank,  as  the  record  dis- 
closes, is  located  in  Bay  City,  Bay  county. 
The  proceeding  was  begun  and  had  in  the 
supreme  court  of  the  state  at  the  capital, 
which  is  Lansing,  Ingham  county.  There- 
fore the  provision  can  give  no  support  to  the 
proceeding. 

For  these  reasons  I  think  the  judgment 
should  be  reversed,  with  a  direction  to  dis- 
miss the  information  for  want  of  jurisdic- 
(;ion. 

Mr.  Justice  Day  authorizes  me  to  say 
that  he  concurs  in  this  dissent. 
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BOY  C.  WELLS,  Appt, 
v. 

KEGINA  WELLS,  Respt 

(—  Wash.  — ,  169  Bac.  970.) 

Contempt  ~-  failure  to  pay  money  — 
duty  to  8eek  new  employment. 

One  decreed  to  pay  money  toward  the  sup- 
port of  his  children  is  not  bound  to  abandon 
his  usual  occupation  and  seek  a  new  one  to 
avoid  punishment  for  contempt  when  the 
former  becomes  temporarily  imp rofi table  so 
that  he  is  unable  to  make  the  payments. 
For  other  caseB,  see  Contempt,  L  c,  in  Dig, 

1-^2  N.  B, 

(January  16,  1918.) 

APPEAL  by  plaintiflf  from   an   order   of 
the  Superior  Court  for  W^hatcom  Coun- 
ty adjudging  him  guilty  of   contempt  for 

Note. —  For  inability  to  pay  alimony  as 
a  defense  to  contempt,  see  notes  to  Staples 
V.  Staples,  24  L.R.A.  at  page  437;  Mes- 
•ervy  v.  Messervy,  30  L.R.A.(N.S.)  1001; 
and  Fowler  v.  Fowler,  L.R.A.1917C,  97. 
L.R.A.1918C 


failure  to  meet  overdue  pajrments  fw  tlie 
support  of  hia  ehildren.    Heversed. 
-  The  facts  are  stated  in  the  opinion. 

Mr.  John  J.  PInckney,  for  appellants 

Inability  to  pay  is  a  complete  defense. 

1  R.  C.  L.  962;  Holcomb  v.  Holoomb,  63 
Wash.  611,  102  Pac.  668;  Boyle  v.  Boyle, 
74  Wash.  629,  183  Pac.  1009;  Gust  t.  Oust, 
78  Wash.  412,  139  Pac.  199;  Crombie  v. 
Crombie,  88  Wash.  620,  163  Pac.  306. 

A  court  has  no  right  to  compel  a  man  to 
change  his  occupation,  or  to  sentence  him  to 
jail  for  contempt  of  court  if  he  does  not 
change  it. 

1  R.  O.  L.  962;  Messervy  v.  Messervy,  86 
S.  0.  189,  30  L.R.A.{N.S.)  1001,  67  S.  E. 
130,  137  Am.  6t.  Rep.  873,  note;  Ex  parte 
Todd,  119  Cal.  67,  60  Pae.  1071. 

Mr.  A.  J.  Craven,  for  respondent: 

Plaintiff  cannot  excuse  himself  from  mak- 
ing the  payments  upon  the  ground  that  he 
has  not  earned  enough  in  crab  fishing. 

Fowler  v.  Fowler,  —  Okla.  — ,  L.R.A. 
1917C,  89,  161  Pac.  227. 

Holoombt  Jv  delivered  the  opinion  of  the 
court: 

On  April  23,  1914,  a  decree  of  divorce  was 
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entered  in  the  superior  court  of  Whatcom 
county  upon  the  complaint  of  appellant,  dis- 
solving  the   marriage   theretofore   existing 
between  the  parties  and  awarding  the  cus- 
tody of  the  two  children,  aged  respectively 
seven  years  and  five  years,  to  the  respond- 
ent, the  mother,  on  account  of  their  tender 
ages.     The  court  awarded  to   appellant   a 
tract    of    unimproved,    nonproducing    land, 
containing  about  80  acres,  near  Blaine,  and 
awarded    to    respondent    two    lots   with    a 
dwelling  thereon  in  Blaine,  and  required  ap- 
pellant to  pay  the  taxes  and  assessments 
upon   the   lots,   and   further  provided   that 
appellant  should  pay  the  sum  of  $15  per 
month  for  the  support  of  the  minor  children, 
beginning  the  first  Saturday  in  May,  1914. 
Appellant  paid  the  taxes  and  assessments 
upon  the  property  awarded  to   respondent 
as  required  by  the  decree,  and  also  made  the 
payments  of  $15  per  month  up  to  and  in- 
deluding   the   payment   of   September,    1915, 
hnt  defaulted  in  the  payments  for  October, 
November,  and  December,  1916.    On  Decem- 
ber 7,  1916,  respondent  secured  an  order  re- 
quiring appellant  to  appear  on  January  11, 
1916,  and  show  cause  why  he  should  not  be 
punished  for  contempt  by  reason  of  his  fail- 
ure to  make  such  overdue  payments.     On 
•January  11,  1916,  appellsmt  appeared  per- 
sonally without  counsel.    After  hearing  the 
•evidence  the  court  continued  the  matter  un- 
til February  7,  1916,  and  ordered  appellant 
to  pay  the  sum  of  $25  to  respondent  on  or 
before  February  7th,   and  ordered  further 
that  he  pay  to  respondent  on  the  first  Satur- 
day of  each  month  the  sum  of  $5  in  addition 
to  the  regular  instalments  until  the  over- 
due instalments  were  paid,  and  that  he  pay 
a  doctor's  bill  of  $28.50  incurred  for  medical 
treatment  of  the  minor  children,  and  the 
«Dsts  of  the  hearing,  taxed  at  $18.80,  on  or 
^fore  the  first  Saturday  in  March,  1916. 
The  matter  was  then  continued  from  time 
ito    time    upon    motion,    and    appellant    at 
TariouB  times  introduced  nimierous  afiSdavits 
ito  -substantiate  his  contention  that  he  was 
lunable  to  make  the  payments  ordered  by 
the  court.    On  December  18,  1916,  the  court 
•entered  the  order  adjudging  appellant  guilty 
H>f   contempt   and   committing  him   to   jail 
in  default  of  the  payments  in  arrears.    At 
that  time  he  was  in  arrears  $125,  having 
paid  $90  to  apply  on  the  overdue  instalments 
subsequent  to  the  date  of  the  original  hear- 
ing. 

The  affidavit  of  the  respondent  initiating 
the  contempt  proceeding  alleged,  among 
«ther  things,  that  appellant  is  a  strong,  able- 
bodied  man,  and  able  to  earn  good  wages  in 
various  employments.  The  affidavits  pre- 
isented  by  appellant  at  the  several  hearings, 
among  them  many  of  entirely  disinterested 


is  a  crab  fisherman  and  unskilled  at  any 
other  labor  or  employment;  that  he  is  in- 
dustrious, sober,  and  extremely  economical, 
honest,  and  generally  pays  all  of  his  debts 
and  obligations;  that  during  the  preceding 
two  years  crab  fishing  had  been  exceedingly 
unprofitable,  and  crab  fishermen  had  been 
unable  to  make  much,  if  anything,  more 
than  their  expenses;  that  during  such  time 
appellant  had  been  unable  to  clothe  himself 
properly  and  had  not  proper  shoes  or  other 
clothing;  that,  notwithstanding  this,  he  had 
made  some  small  payments  of  the  amounts 
ordered  to  be  paid  for  his  children.  It  was 
shown  that  crab  fishing  had  been  rendered 
unprofitable  during  the  preceding  two  years 
by  reason  of  the  occurrence  of  unusual 
winds,  which  prevented  him  and  other  crab 
fishermen  from  fishing  their  traps  as  often 
as  usual,  and  thus  prevented  obtaining  the 
usual  catch;  that  during  the  closed  season 
appellant  endeavored  to  secure  other  work 
than  crab  fishing  and  was  promised  work  in 
a  cannery  at  Blaine,  but  failed  to  secure  the 
work  on  account  of  the  light  run  of  salmon 
during  the  salmon  fishing  season;  that  he 
obtained  some  work  in  British  Columbia,  but 
was  compelled  to  relinquish  it  on  account 
of  the  sickness  and  death  of  his  father,  and 
upon  his  return  to  the  place  of  work  was 
unable  to  secure  further  work;  and  in 
general  it  seems  to  be  shown  beyond  any 
doubt  that  he  made  every  eflfort  to  secure 
employment  and  to  earn  an  income  during 
the  crab  fishing  season  to  the  best  of  his 
ability. 

The  only  cireumstance  that  appears  to 
indicate  a  contumacious  disposition  concern- 
ing the  payment  of  the  sums  ordered  for  his 
children  is  that  he  sold  to  his  brother,  for 
crab  fishing  gear  valued  at  $400,  the  SO 
acres  of  land  awarded  to  him  as  separate 
property,  which  a  witness  valued  at  $1,600, 
subject  to  some  delinquent  taxes,  the  amount 
of  which  was  not  shown.  This  land,  how- 
ever, was  unimproved  and  produced  no  in- 
come, and  his  disposition  thereof  as  shown 
may  have  been  as  much  in  good  faith  with 
the  intention  of  procuring  sufficient  gear  to 
increase  his  income  from  crab  fishing,  as  in 
bad  faith  with  the  intention  to  defeat  his 
obligations  toward  his  minor  children. 

The  trial  court  indicated  that,  being 
convinced  that  appellant  was  a  strong,  able- 
bodied  man  and  able  to  work  (which  is  not 
denied),  and  that  work  is  in  demand  and 
mills  are  running,  he  should  abandon  crab 
fishing  and  obtain  other  work  and  provide 
for  his  children.  There  is  no  doubt,  and  ap- 
pellant conceded,  that  he  was  under  a  strong 
moral  as  well  as  legal  obligation  to  provide 
for  his  children.  But,  where  the  inability  to 
pay  is  bona  fide,  a  court  cannot  compel  the 


persons,  •establish  the  facts  that  appellant   delinquent  father  to  learn  a  new  trade  or 
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acquire  a  profession  or  find  employment,  and 
thus  derive  the  means  wherewith  to  pay  the 
alimonT  allotted.  1  R.  C.  L.  962.  The  same 
situation  might  well  have  existed  in  the  fol- 
lowing cases  decided  by  this  court :  Holcomb 
T.  Holcomb,  63  Wash.  611,  102  Pac.  653; 
Boyle  V.  Boyle,  74  Wash.  529, 133  Pac.  1009; 
Crombie  v.  Crombie,  88  Wash.  520,  153  Paa 
306.  In  none  of  those  cases  did  the  court 
require  the  defaulting  husband  or  father  to 
abandon  his  regular,  and  search  for  a  new, 
occupation.  The  condition  shown  by  appel- 
lant in  this  case  is  a  more  precarious  one 
than  that  shown  in  either  the  Holcomb  or 
the  Crombie  Case. 

We  are  of  the  opinion  that  the  appel- 
lant showed  by  a  great  preponderance  of 
facts  his  inability  to  make  the  payments 
during  the  time  he  was  in  default  and 
to  comply  with  the  order  at  the  time  it  was 
made,  and  purged  himself  of  any  wilful  and 


contumacious  intention  to  avoid  the  pay- 
ment of  the  money.  His  inability  is  real, 
but  apparently  temporary.  His  obligations 
under  the  decree  will  continue  and  ac- 
cumulate until  his  actual  ability  to  pay 
recurs.  It  is  only  where  the  inability  is  wil- 
fully brought  about  by  himself,  with  intent 
to  aToid  payment,  that  the  refusal  to  pay 
becomes  contumacious,  and  such  inability 
would  not  purge  him  of  contempt.  But 
imprisonment  certainly  should  not  be  or- 
dered when  it  appears  that  the  default  is  the 
result  of  honest  inability  to  pay  on  account 
of  business  misfortunes,  lack  of  earning 
ability,  or  other  fortuitous  circumstances 
which  are  not  the  fault  of  the  party.  That 
is  the  spirit  of  our  decided  cases. 
Order  reversed. 

Ellis,  Ch.  J.,  and  Mount,  Morris,  and 
Chad  wick,  J  J.,  concur. 
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ALABAIIA   CENTRAL  RAILROAD   COM- 
PANY, Appt., 

V. 

ALABAMA  PUBLIC  SERVICE  COMMIS- 
SION et  al. 

(—  Ala.  — ,  76  So.  862.) 

Carrier  -^  vse  of  tracks  under  license  — 

oompnlsory  service. 

A  railroad  company  which  has  a  mere 
license  to  use  the  tracks  of  a  lumber  com- 
pany cannot  be  compelled  to  put  in  sidings 
to  serve  rivals  of  the  track  owner,  although 
a  provision  in  the  contract  forbidding  it  to 
render  pervice  to  such  rivals  is  void. 
For  other  oases,  see  Carriers^  IV,  a,  1,  in 

Dig,  1-62  N,  h. 

(November  15,  1017.) 

A  PPEAL  by  complainant  from  a  decree  of 
A.  the  Circuit  Court  for  Montgomery 
Connty  sustaining  a  demurrer  to  a  bill  filed 
to  enjoin  the  defendant  commission  from 
farther  enforcing  its  order  requiring  the 
construction  of  a  sidetrack  by  complainant. 
Reversed. 

Statement  by  Mayfield,  J.: 

Appellant  is  a  common  carrier  by  rail. 
It  owns  and  operates  a  railroad  from  Jas- 

^ —  n —         ■ -        

Note. —  The  power  to  compel  a  railroad 
to  build,  maintain,  or  connect  with  side- 
track for  the  accommodation  of  shippers  is 
discussed  in  the  notes  to  State  ex  rel.  Mt. 
Hope  Coal  Co.  v.  White  Oak  R.  Co.  28  L.R.A. 
'X.S.)  1013;  Mclnnis  v.  New  Orleans  &  N. 
E.  R.  Co.  L.ItA.1915E,  682;  and  State  ex 
reL  Chicago,  M.  &  St.  P.  R.  Co.  v.  Public 
Service  Commission,  L.R.A.1918B,  786. 
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per,  Alabama,  to  Manchester,  Alabama,  a 
distance  of  6  miles.  The  Manchester  Saw- 
mill Company,  a  purely  private  corporation 
engaged  in  the  lumber  business,  owns  and 
operates  a  logging  road  which  extends  sev- 
eral miles  north  of  Manchester  and  into  a 
belt  of  pine  timber  which  is  being  out  and 
manufactured  into  Imnber  by  the  savnnill 
company,  and  over  said  logging  road  this 
purely  private  company  transports  its  logs 
and  its  manufactured  liunber  to  and  from 
its  mills, — its  logs  from  the  forest  to  its 
mills  situate  on  said  road,  and  its  lumber 
from  the  mills  to  Manchester,  and  thmice 
to  other  markets  over  lines  of  public  service 
corporations. 

About  April  10,  1916,  appellant,  a  public 
service  corporation,  and  the  sawmill  com- 
pany, entered  into  a  contract  whereby  ap- 
pellant acquired  the  license  or  right  to 
operate  its  trains  and  service  over  the 
logging  road,  for  the  purpose  of  carrying 
freight  and  passengers  for  hire,  but  did  not 
acquire  the  right  to  haul  or  transport  pine 
logs  or  pine  lumber  over  such  logging  road, 
except  for  its  own  use.  The  sawmill  com- 
pany, however,  retained  the  paramount 
right  to  the  use  of  the  tracks,  to  the  end 
that  it  should  not  be  delayed  in  the  trans- 
action of  its  own  business.  The  sawmill 
company  also  retained  or  reserved  the  right 
to  take  up  the  track,  or  change  the  location 
thereof,  at  its  will  or  pleasure,  and  by  the 
contract  the  sawmill  company  was  under  no 
duty  to  keep  the  logging  road  in  such  re- 
pair as  to  be  suitable  for  operating  trains 
thereon.  Appellant,  however,  had  the  right, 
under  certain  conditions,  to  repair  and  keep 
up,  and,  under  certain  other  conditions,  to 
purchase,  the  track  and  the  rights  of  the 
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sawmill  company*  Appellant  also  acquired 
the  right  to  use  a  Y  of  the  logging  company, 
and  to  erect  upon  the  property  of  the  saw- 
mill company  switches,  sidetracks,  and 
platforms  for  loading  purposes,  which 
might  be  necessary  to  the  conduct  of  its 
business  as  a  common  carrier,  but  subject  to 
the  reasonable  regulations  of  the  sawmill 
company. 

About  October  27,  1916,  while  appellant 
was  thus  using  the  logging  road,  M.  Aaron 
and  J.  H.  MeNeal,  a  partnership,  applied  to 
the  Alabama  Public  Service  Commission  to 
require  appellant  to  put  in  a  sidetrack  on 
the  logging  road  of  the  sawmill  company, 
for  the  use  of  the  partnership  in  the  trans- 
porting of  pine  lumber  and  other  shipments 
through  the  agency  of  appellant  as  a  com- 
mon carrier.  A  hearing  was  had  before  the 
commission,  and  appellant  was  ordered  to 
proceed  to  put  in  such  sidetrack.  Appel- 
lant notified  the  sawmill  company  of  the 
proceedings,  and  of  the  order  requiring  the 
construction  of  the  sidetrack,  and  the  saw- 
mill company  would  not  consent  to  the 
construction  of  the  sidetrack.  To  the  notice 
the  sawmill  company  made  this  reply: 

December  7,  1916. 
Mr.  W.  C.  Davifl> 

Jasper,  Alabama. 
Pear  Sir:— 

Aaron  &  McNeal  v.  Ala.  Central  R.  R.  Co. 

Replying  to  your  notice  that  the  Alabama 
Railroad  Commission  has  ordered  the  Ala- 
bama Central  Railroad  to  put  in  a  side- 
track for  Aaron  &,  McNeal's  sawmill  on  the 
logging  road  of  the  Manchester  Sawmills, 
we  beg  to  say,  in  behalf  of  the  Manchester 
Sawmills,  that  the  logging  road,  together 
with  the  right  of  way  upon  which  it  is 
built,  belongs  to  them;  that  it  is  purely  a 
private  industry,  and  not  a  common  carrier, 
and  that  it  does  not  intend,  at  its  expense, 
to  furnish  a  logging  road  for  its  competitors 
in  the  lumber  business;  and  that  it  will 
not  permit  the  Alabama  Central  to  build 
any  spur  track  off  of  its  logging  road  for  the 
accommodation  of  McNeal  &  Aaron. 

The  Manchester  Sawmills  will  resist  to 
the  full  extent  of  the  law  any  effort  to 
build  such  a  track.  They  will  not  only  have 
any  persons  attempting  to  do  so  arrested 
for  trespass,  but  will  take  such  forcible 
action  as  it  is  advised  it  has  power  to  take, 
to  prevent  the  construction  of  such  a  track, 
and,  if  such  a  track  is  surreptitiously  built, 
they  will  promptly  tear  the  same  out.  We 
are  writing  you  so  that  you  may  fully 
understand  that  the  Manchester  Sawmills 
will  under  no  conditions  permit  the  Ala- 
bama Central  to  build  a  switch  or  side- 
track, as  contemplated,  for  the  Aaron  & 
McNeal  Sawmill,  unless  they  are  required, 
1,.R.A.1918C. 


by  the  highest  court  to  which  they  can  go, 
to  do  so. 

We  hope  this  statement  will  leave  no  mis- 
understanding of  their  attitude. 

Very  sincerely, 
JHBjr,     [Signed]  Bankhead  &  Bankhead. 

Appellant  then  filed  this  its  bill  in  tho 
circuit  court  of  Montgomery  county,  against 
the  members  of  the  Public  Service  Commis- 
sion, to  enjoin  them  from  further  enforcing 
the  order  requiring  the  construction  of  the 
sidetrack  as  prayed  in  the  petition,  and  an 
ordered  to  be  done  by  the  commission.  The 
commission,  or  its  members,  demurred  to 
the  bill  for  want  of  equity.  The  trial  court 
sustained  the  demurrer,  and  from  its  de- 
cree in  that  behalf  appellant  prosecutes  this 
appeal. 

Mr.  W.  C.  Davis  for  appellant. 
Messrs.    W.    L.    Mai*tin,    Attorney   Gen- 
eral, and  Lawrence  £.  Brown,  Assistant 

Attorney  General,  for  appellee. 

Mayfleld,  J.,  delivered  the  opinion  of  the 
court : 

If  it  be  conceded  that  the  contract  be- 
tween appellant  and  the  sawmill  company, 
for  the  use  of  the  logging  track  of  the  latter 
by  the  former  as  a  common  carrier,  is  void 
by  reason  of  the  stipulation  that  the  carrier 
should  not  haul  pine  logs  or  pine  lumber 
over  the  logging  road,  or  for  other  reasons, 
this  would  not  authorize  the  Public  Service 
Commission  to  require  appellant  to  violate 
its  void  agreement,  or  to  trespass  upon,  or 
use  without  authority,  the  property  of  the 
logging  company.  The  only  right,  title  or 
interest  which  appellant  has  in  or  to  the 
logging  road  depends  solely  upon  contract, 
and  if  the  contract  is  void,  then  appellant 
has  no  rights  whatever, — has  no  ri^ht 
to  the  U8e  of  the  logging  road  for  any  pur- 
pose. While  the  contract  authorizes  appel- 
lant to  purchase  the  logging  road,  appellant 
has  never  exercised  this  option ;  and  neither 
the  commission  nor  the  courts  can  compel  it 
to  exercise  the  option.  Neither  the  commis- 
sion nor  the  courts  have  the  power  to  make 
or  alter  contracts  between  parties.  If  the 
carrier  owned  or  controlled  the  logging  road 
under  a  valid  lease,  then  the  commission 
could  compel  it  to  serve  all  the  public  of 
the  same  class  alike,  and  to  provide  facili- 
ties reasonably  adequate  to  accommodate 
shippers  desiring  service  of  the  carrier.  In 
such  cases,  where  the  carrier  owns,  or,  by 
lease  or  otherwise,  has  the  control  of,  the 
tracks  and  lines  over  which  it  operates  its 
trains,  it  can  be  required  to  serve  all  cus- 
tomers of  the  same  class  on  equal  terms, 
and  thus  avoid  discriminations;  and  the 
carrier  cannot,  by  contract  with  some  of  its 
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customers  or  with  third  parties,  exempt  or 
excuse  itself  from  thus  treating  all  alike, 
And  thus  discharging  its  duties  as  common 
carrier  to  the  public.  But  where  the  car- 
rier does  not  own  or  control  the  track  which 
it  uses,  but  uses  the  same  as  a  mere  licensee, 
or  under  an  agreement  such  as  is  found 
in  this  case,  the  commission  or  the  courts 
cannot  authorize,  much  less  compel,  the  car- 
rier, thus  operating  under  a  mere  license,  to 
improve  or  change  the  main  lines,  side- 
tracks, or  the  loading  facilities  of  the  line 
over  which  it  is  so  operating  without  right 
of  control,  but  with  the  mere  right  to  repair 
and  keep  up  the  lines,  as  in  this  case. 

This  distinction  is  well  pointed  out  by  the 
courts,  state  and  Federal,  in  the  cases  of 
Oman  v.  Bedford-Bowling  Green  Stone  Co. 
67  C.  C.  A  190,  134  Fed.  64,  and  (C.  C.) 
134  Fed.  441,  and  115  Ky.  369,  73  S.  W. 
1038.  The  holdings  in  these  cases,  which 
are  here  applicable,  are  well  stated  in  head- 
notes  in  the  report  of  the  cases,  as  follows: 

"2.  Railroads — private  switches — ^use  for 
public  business.  Persons  who  have  no  prop- 
erty rights  in  a  private  switch  over  an- 
other's land  cannot  compel  the  latter  to  per- 
mit the  railroad  to  receive  and  ship  their 
freight  over  the  switch  to  the  railroad's  own 
track. 

"3.  Same — sale  of  switch — right  of  stran- 
ger to  complain.  A  contract  by  which  a 
railroad  operates,  in  its  capacity  as  common 
carrier,  a  switch  over  private  property,  may 
be  abrogated  at  will  by  the  railroad  and  the 
owner  of  the  property,  and  the  switch  may 
be  sold  to  the  latter  regardless  of  the  mo- 
tives of  the  parties  to  the  contract  in  so 
doing;  and  a  stranger  to  the  contract,  who 
is  interested  in  the  maintenance  of  the 
switch  by  the  railroad  as  a  carrier,  cannot 
complain  of  the  contract  as  fraudulent 
merely  because  the  purchase  price  was  not 
paid  in  cash,  but  promissory  notes  were 
given  therefor." 

"5.  Carriers — duty  to  receive  freight — 
private  switches.  A  common  carrier  can- 
not be  required  to  receive  freight  on  or 
along  a  private  switch,  but  its  duty  in  that 
regard  is  confined  and  limited  to  its  own 
depots  or  shipping  and  receiving  points." 

(C.  C.)   134  Fed.  441. 

If  the  logging  road  in  question  were  a 
public  highway,  or  a  railroad  in  which  the 
public  had  acquired  rights  by  condemnation 
proceedings  or  by  dedication  to  a  public  use, 
and  its  owners  or  those  who  had  acquired 
control  of  it  were  common  carriers,  or  were 
engaged  in  the  business  of  a  public  service, 
then  the  Public  Service  Commission  or  the 
courts,  when  authorized  by  the  legislature, 
could  regulate  and  control  the  use  of  the 
railroad  so  as  to  serve  the  public,  and  do  so 
without  discrimination.  Here,  however,  the  * 
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road  involved  is  a  private  road,  and  not  a 
public  one,  and  those  who  own,  and  have  the 
exclusive  control  of  it  are  private  indi- 
viduals or  corporations  who  have  .  merely 
consented  or  agreed  that  appellant,  a  public 
service  corporation,  may  use  it  under  cer- 
tain restrictions  and  regulations.  It  may 
be,  as  we  have  said,  that  this  contract  or 
agreement  is  void,  because  against  public 
policy;  but,  if  so,  it  cannot  be  relieved 
against  by  compelling  the  parties  to  make 
a  new  contract,  nor  by  compelling  them  to 
so  modify  it  as  to  make  it  legal  and  binding 
on  both  parties.  Neither  the  Public  Service 
Commission  nor  the  courts  possess  such 
powers.  While  the  common  carrier  is  so 
using  this  private  road  under  a  void  con- 
tract, it  may  be  liable  as  for  damages  for 
unwarranted  discriminations,  and  its  illegal 
contract  might  not  excuse  or  justify  for 
such  discriminations;  vet  the  common  car- 
rier  has  no  right  to  put  in  switches  or  side- 
tracks on  this  logging  road  without  the  con- 
sent of  its  owners,  and,  if  such  were  placed, 
the  owners  would  have  the  absolute  right 
to  remove  them,  and  even  the  main  line, 
and  to  wholly  prevent  the  use  of  the  road 
by  appellant  or  by  the  public.  Surely  the 
Public  Service  Commission  nor  the  courts 
ought  to  compel  a  common  carrier  to  use  or 
improve  private  property  in  a  way  or  man- 
ner in  which  it  has  no  right  so  to  use  it, 
and  could  not  voluntarilv  use  it. 

It  may  be  (but  as  to  this  wd  do  not  de- 
cide) that,  if  the  proceeding  to  require  the 
construction  of  the  sidetrack  were  against 
the  logging  company,  this  decision  would  be 
different, — ^that  the  use  to  which  the  logging 
company  has  put  its  private  road,  or  al- 
lowed it  to  be  put,  in  virtue  of  our  Constitu- 
tion and  statutes,  would  be  held  to  have 
converted  the  private  road  into  a  public 
one,  and  brought  it  within  the  jurisdiction 
of  the  Public  Service  Commission.  But  this 
question  is  not  before  us;  there  has  been 
no  proceeding  against  the  logging  com- 
pany; it  has  had  no  opportunity  of  being 
heard,  and  is  not  even  a  party  to  this  bill. 

Here,  however,  the  only  party  who  would 
have  a  right  to  voluntarily  construct,  or 
authorize  Uie  construction  of,  the  sidetrack, 
is  not  before  the  court,  and  was  not  before 
the  commission.  Conceding  that  the  facts 
stated  in  the  bill  are  true, — and  on  de- 
murrer the  court  must  treat  them  so  to  be, 
— appellant  not  only  has  no  right  to  do 
what  the  commission  has  ordered  it  to  do, 
but  is  under  contract  or  agreement  not  to 
do  that  identical  thing;  and,  should  it  obey 
the  commission's  order,  it  would  forfeit 
all  right  to  use  any  part  of  the  logging  road, 
and  be  subject  to  suit  for  damages  by  the 
owners  of  the  road,  and  if  it  built  the  side- 
track voluntarily  it  would  be  a  trespasser. 
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Unquestionably,  the  commission  has  no 
power  to  compel  appellant  to  be  a  trespass- 
er, nor  to  exempt  appellant  from  liability, 
should  it  build  the  sidetrack,  as  for  a  tres- 
pass. Kor  would  the  commission's  order  to 
build  the  sidetrack  have  the  effect  to  make 
its  construction  rightful  and  lawful.  If  ap- 
pellant owned  or  had  the  control  of  the 
logging  road  which  it  was  so  using,  it  could 
avoid  being  a  trespasser  in  constructing  the 
sidetrack  by  purchasing  the  land;  but  it 
neither  owns  nor  controls  the  logging  road 
to  the  extent  that  it  would  have  the  right 
to  condemn  to  such  end.  If  it  had  the 
right  and  power  to  condemn,  then  it  is 
possible  that  it  might  be  compelled  to  con- 
demn; but  having  no  such  right  to  con- 
demn the  particular  land  in  question  for  a 
sidetrack  to  be  used  in  connection  with 
the  logging  road,  it  ought  not  to  be  com- 
pelled to  take  it  by  force,  nor  to  condemn 
it. 

There  is  no  contention  that  it  should 
build  a  sidetrack  or  spur  from  the  point  in 
question  to  its  own  line  of  road,  and  no 
such  order  has  been  sought  or  made.  The 
bill  shows  that  tlie  only  right  it  has  to  oper- 
ate its  trains  over  the  logging  road  rests 
solely  upon  a  contract,  which  contract  not 
only  fails  to  authorize  it  to  do  what  the 
commission  directs  it  to  do,  on  and  with 
the  property  of  the  logging  road,  but  ex- 
pressly prohibits  it  from  doing;  and  that  if 
appellant  voluntarily,  or  by  force  of  the  act 
and  order  of  the  commission,  does  the  acts 
so  required  of  it,  it  thereby  forfeits  all  its 
rights  under  the  contract,  and  subjects  it- 
self to  an  action  for  damages. 

To  this  the  answer  is  made  that  such 
provisions  of  the  contract  are  void  as 
against  public  policy,  and  that  they  are  not 
binding  upon  the  parties  or  the  public.  This 
may  be  true;  but,  if  so,  the  fact  confers 
no  right  or  power  upon  the  commission  or 
the  courts  to  make  a  new  contract  or  to 
modify  the  one  made  in  material  respects, 
to  the  extent  that  one  party  thereto  would 
not  have  made  the  modified  contract  origi- 
nally. In  other  words,  the  contract  cannot 
be  enforced  unless  it  be  valid  and  binding. 
Moreover,  to  enforce  the  order  of  the  com- 
mission would  violate  the  contract  instead 
of  enforcing  it  as  made. 

In  speaking  of  void  leases  of  one  road, 
to  operate  that  of  another,  the  law  is  thus 
stated  by  Mr.  Elliott:  "It  is  evident  that 
it  may  be  liable  for  its  torts  in  operating 
the  road,  and  yet  not  bound  to  perform  the 
obligations  which  the  law  requires  the  lessor 
to  perform.  If  the  lease  is  void,  it  neither 
confers  a  right  nor  creates  a  duty.  In  a 
well-reasoned  opinion  it  was  adjudged  that, 
where  a  lease  was  executed  without  author- 
itv,  the  lessee  could  not  be  compelled  to 
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operate  the  leased  road,  and  that  manda- 
mus would  not  lie."  1  Elliott,  Railroads, 
2d  ed.  §  467. 

In  a  note  the  author  cites  and  quotes  from 
the  case  as  follows:  "People  ex  rel.  Van 
Dyke  v.  Colorado  C.  R.  Co.  (C.  C.)  42  Fed. 
638.  In  the  course  of  the  opinion  Caldwell, 
J.,  said :  'As  the  relator  and  the  respondents 
are  agreed  that  the  lease  was  void,  that 
ends  the  case  as  to  the  Union  Pacific  Rail- 
road Company;  for,  if  the  lease  is  void,  it 
imposes  no  obligation  on  the  Union  Pacific 
Railroad  Company  to  operate  the  road.^ 
The  decision  was  placed  on  the  ground  that 
the  lease  was  void,  for  it  was  affirmed  that 
mandamus  lies  where  there  is  a  duty  to 
operate  a  railroad.  The  court  cited  State 
V.  Sioux  City  &  P.  R.  Co.  7  Neb.  357;  Com. 
V.  Fitchburg  R.  Co.  12  Gray,  180."  Id.,  note 
to  §  457. 

These  authorities  are  a  complete  answer 
to  the  question  of  the  right  of  the  commis- 
sion to  compel  appellant  to  operate  under 
a  void  lease  or  contract. 

The  case  in  hand  is  distinguishable  from 
the  cases  relied  upon  by  appellees  and  by  the 
trial  court.  In  Agee's  Case,  142  Ala.  353, 
37  So.  680,  it  was  merely  held  that,  while  a 
common  carrier  is  using  a  spur  or  side- 
track in  its  business  as  a  common  carrier, 
it  will  not  be  allowed  to  discriminate  be- 
tween customers  of  the  same  cla^s,  nor  even 
by  contract  with  other  parties  could  it  jus- 
tify its  discrimination. 

The  Oman  Case,  115  Ky.  369,  73  S.  W. 
1038,  has  heretofore  been  shown  not  to  be 
applicable  to  a  case  like  this.  The  other 
cases  relied  upon,  reported  in  State  ex  rel. 
Ellis  V.  Atlantic  Coast  line  R.  Co.  52  Fla 
646,  12  L.R.A.(N.S.)  506,  41  So.  705; 
Chesapeake  &  0.  R.  Co.  v.  Standard  Lum- 
ber Co.  98  C.  C.  A.  81,  174  Fed.  107,  and 
Louisville  &  N.  R.  Co.  v.  Pittsburg  &  K. 
Coal  Co.  Ill  Ky.  960,  55  L.RA.  601,  98  Am. 
St.  Rep.  447,  64  S.  W.  969,  are  distinguish- 
able, because  there  the  common  carrier 
either  owned  or  controlled  the  line  of  road 
and  sidetracks  in  question.  Here  appellant 
does  not  own  the  main  line  of  the  logging 
road,  not  even  the  ties  and  the  rails,  much 
less  the  right  of  way,  and  has  no  control 
thereof,  except  to  run  its  trains  thereover, 
and  to  repair  the  same  strictly  for  the  pur> 
poses  and  under  the  rights  acquired  by  its 
contract.  If  its  contract  is  valid,  it  has 
agreed  not  to  do  what  the  commission  re- 
quires it  to  do.  If  its  contract  is  void,. 
it  has  no  right  to  use  the  logging  road 
for  any  purpose,  much  less  to  put  in  or 
use  a  sidetrack  on  the  right  of  way  of 
the  logging  road.  While  under  the  con- 
tract it  has  the  option  to  buy  the  logging- 
road,  the  courts  cannot  compel  it  to  exercise 
the  option.     If  the  facts  averred  in  the  bill 
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Are  true,  it  would  be  iitterly  useless  to  com- 
pel appellant  to  put  in  a  sidetrack^  for  the 
reason  that  the  logging-  company,  who  own 
the  land  and  the  road,  would  not  only  re- 
move it>  but  also  the  main  track  at  that 
point,  and  absolutely  prevent  its  use  by  ap- 
pellant for  the  purposes  intended  by  the 
order. 


It  therefore  follows  that  the  trial  court 
was  in  error  in  sustaining  the  demurrers 
to  the  bill,  but  should  have  overruled  them. 

Reversed,  rendered,  and  remanded. 

Anderson,  Ch.  J.,  and  SomervUle  4nd 
Thomas,  JJ.,  concur. 


FLOKIDA  SUPREBCE  COURT. 

ROBERT  W.  SIMMS,  Plff.  in  Err., 

V. 

FLORENCE  KENNEDY. 


(—  Fla. 


76  So.  739.) 


Landlord      and      tenant   —   Injury     to 
stranger  —  liability. 

1.  A  tenant  or  occupant  of  premises  hav- 
ing the  entire  control  thereof  is,  so  far  as 
third  persons  are  concerned,  the  owner.  He 
is  therefore  usually ,  deemed  to  be  prima 
facie  liable  for  all  injuries  to  third  persons 
occasioned  1^  the  condition  of  the  demised 
premises. 

For  other  eaaesy  see  Landlord  aiid  Tenant, 
in.  c,  i,  in  Dig,  1-52  N.  8, 

Same  —  liability  of  landlord. 

2.  A  lessor  landlord  may  be  liable  to  third 
persons  for  injuries  caused  by  defects  in 
leaded  premises  during  the  term  of  the  lease, 
when  the  defect  in  or  condition  of  the  prem- 
ises at  the  time  of  the  lease  was  a  violation 
of  law,  or  was  in  the  nature  of  a  nuisance 
existing  or  incipient  because  of  negligent 
construction  or  otherwise,  or  when  the  lessor 
has  entire  or  partial  control  of  the  prem- 
ises, or  is  re<^uired  by  law  or  undertakes 
to  keep  or  to  assist  in  keeping  the  premises 
in  repair,  or  where  his  negligence  or  par- 
ticipation is  a  proximate  cause  of  the  in- 
jury. Liability  of  the  lessor  may  also  flow 
from  special  circumstances  or  from  ap* 
plicable  provisions  of  law. 

For  other  caaee,  see  Landlord  and  Tenant, 
III.  c,  i,  in  Dig.  1-52  N.  S, 

Same  ^  liability  Xor  defects. 

3.  Prima  facie  where  the  lessee  is  in  en- 
tire possession,  occupancy,  and  control  of 
the  premises  under  a  lease,  and  the  premises 
were  in  good  condition  when  leased,  tlie  lessor 
is  not  liable  in  damages  for  injuries  to  third 
persons  caused  by  defects  in  the  premises. 

Headnotes  by  Whitfield,  J. 

Note.  — The  liability  of  a  landlord  to 
third  persons  not  in  privity  with  the  tenant, 
for  the  condition  of  premises  in  possession 
of  the  tenant,  is  treated  in  the  note  to 
Knight  V.  Foster,  50  L.R.A.(N.S.)  286. 
Specifically,  as  to  liability  to  such  persons 
for  injuries  or  damages  by  things  failing 
because  of  the  condition  of  the  premises,  see 
the  note  to  Brewer  v.  Farnam,  60  L.R.A. 
(K.8.>  312. 
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And  where  an  action  for  damages  is  brought 
against  the  lessor,  he  may  plead  specially 
the  lease  to  and  the  possession,  occupancy, 
and  control  of  the  premises  by  another  in 
bar  of  the  action,  in  each  case  setting  up 
the  facts  afifording  the  bar. 
For  other  cases,  see  Landlord  and.  Tenant, 
III.  o,  1,  in  Dig.  1-^2  N.  8. 

(December  6,  1917.) 

J?  RROR  to  the  Circuit  Court  for  Duval 
^  County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jobn  £.  Hartridge  and  Julian 
Hartridge  for  plaintiff  in  error. 

Mr.  Austin  Miller,  for  defendant  in  er- 
ror; 

Defendant  was  liable  for  the  injury  sus- 
tained by  plaintiff. 

Potter  V.  Rorabaugh- Wiley  Dry  Goods  Co. 
83  Kan.  712,  32  L.R.A.  (X.S.)  46,  112  Pac. 
613 ;  Waller  v.  Rosa,  100  Minn.  7,  12  L.R.A. 
(N.S.)  721,  117  Am.  St.  Rep.  661,  110  N.  W. 
262,  10  Ann.  Cas.  715,  21  Am.  Neg.  Rep. 
166;  Atchison  v.  Plunkett,  8  Kan.  App.  308, 
56  Pac.  677,  6  Am.  Neg.  Rep.  343 ;  McCrorev 
V.  Garrett,  109  Va.  645,  24  L.R.A.(N.S.) 
139,  64  S.  E.  978;  Mitchell  v.  Brady,  124 
Ky.  411,  13  L.R.A.  (N.S.)  751,  124  Am.  St. 
Rep.  408,  99  S.  W.  266;  Riley  v.  Simpson, 
83  Cal.  217,  7  L.R.A.  622,  23  Pac.  293; 
Brown  v.  White,  202  Pa.  297,  58  L.R.A.  321, 
61  Atl.  962;  Maloney  v.  Hayes,  206  Mass. 
1,  28  L.R.A.  (N.S.)  200,  91  N.  E.  911,  3  N. 
C.  C.  A.  137;  Mullen  v.  St.  John,  57  N.  Y. 
567,  15  Am.  Rep.  530;  4  R.C.  L.  409; 
1  Thomp.  Neg.  §§  1313,  1314. 

Whitfield,  J.,  delivered  the  opinion  of 
the  court; 

Defendant  in  error  brought  an  action 
against  Robert  W.  Simms  to  recover  dam- 
ages for  personal  injuries  sustained  by  her 
as  she  passed  along  the  sidewalk  on  a  public 
street  in  Jacksonville,  Florida,  by  the  fall- 
ing of  a  part  of  an  awning  overhanging  the 
sidewalk  and  attached  to  a  building  belong- 
ing to  Simms,  but  occupied  by  another  per- 
son under  a  lease  from  Simms.  The  flrst 
count  of  the  declaration  alleges,  in  effect, 
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that  on  Noyember  11,  1914,  the  defendant 
"was  the  owner  of  a  certain  building  and 
metal  awning  attached  thereto  and  being  a 
part  thereof,  and  extending  over  and  above 
the  public  sidewalk  in  front  and  to  the  west 
side  of  the  said  building,  situated  on  the 
northeast  corner  of  Bay  and  Hogan  streets, 
in  the  city  of  Jacksonville,  county  and  state 
aforesaid;  th^t  the  defendant  failed  to  keep 
the  said  awning  in  the  proper  repair,  as  he 
was  bound  to  do,  but  negligently  and  care- 
lessly allowed  it,  the  said  awning,  to  re- 
main broken,  in  unrepair,  and  in  a  dan- 
gerous condition  to  persons  passing  there- 
under; that  on  the  day  aforesaid  plaintiff 
was  a  pedestrian  walking  along  the  said 
public  sidewalk,  in  front  of  said  building, 
as  she  had  a  right  to  do,  and  under  the  said 
awning,  and  a  piece  of  the  said  awning  fell 
upon  the  said  plaintiff  with  great  force  and 
violence,  whereby  the  plaintiff  was"  injured 
as  alleged. 

The  second  count  alleges  that  the  de- 
fendant was  the  owner  of  the  building  "oc- 
cupied at  the  present  time  by  Levy's  store," 
and  also  of  a  ''certain  metal  awning  at- 
tached to  and  being  a  part  of  the  said 
building,  and  extending  over  and  above  the 
public  sidewalk  in  front  and  to  the  west 
side  of  the  said  building;  that  the  said 
awning  was  broken  and  in  a  dangerous  con- 
dition for  the  safety  of  persons  passing 
along  said  public  sidewalk,  of  which  fact 
defendant  well  knew;  that  on  the  day  afore- 
said plaintiff  was  passing  along  said  side- 
walk and  under  the  said  awning,  and  by  no 
fault  of  hers  a  piece  of  the  said  awning  fell 
with  great  force  and  violence  onto  and 
against  the  said  plaintiff,  whereby  she  was 
thrown  or  knocked  to  the  said  sidewalk" 
and  injured  as  stated. 

A  plea  of  not  guilty  and  two  special  pleas 
were  filed,  the  special  pleas  being  stricken 
on  motion.  At  the  trial  the  defendant  of- 
fered the  following  pleas:  "That  prior  to 
the  happening  of  the  alleged  accident  he 
had  leased  the  said  building  described  in 
the  declaration,  owned  by  him  and  located 
at  the  northeast  comer  of  Bay  and  Hogan 
streets,  in  the  city  of  Jacksonville,  Duval 
county,  Florida,  to  one  B.  S.  Levy,  and  by 
the  terms  of  said  leases  the  said  B.  S.  Levy 
was  to  make  every  and  all  repairs  of  every 
kind  and  character  to  said  building;  that 
pursuant  to  the  leases  to  the  said  B.  S. 
Levy,  and  before  the  happening  of  the  al- 
leged accident  which  is  the  subject  of  this 
suit,  the  said  B.  S.  Levy  had  gone  into  pos- 
session and  taken  control  of  said  building, 
and  that  at  the  time  of  the  said  B.  S.  Levy 
going  into  possession  of  said  building,  the 
said  building  and  every  part  thereof,  and 
the  part  complained  of  in  plaintiff's  declara- 
tion, were  in  good  repair  and  condition ;  and 
L.R.A.1918C. 


that  at  the  time  of  the  happening  of  said 
alleged  accident  the  said  B.  S.  Levy  was 
in   actual   and   exclusive  possession,   occu- 
pancy, and  control  of  said  building  under 
the  terms  of  said  leases,  and  had  been  in 
possession  and  control  of  said  building  for, 
to  wit,  more  than  two  years  prior  thereto. 
And  for  a  second  additional  plea  the  defend-^ 
ant  says  that  prior  to  the  happening  of  the 
alleged  accident  he  had  leased  said  building 
described  in  the  declaration,  owned  by  him 
and  located  at  the  northeast  corner  of  Bay 
and  Hogan  streets,  in  the  city  of  Jackson- 
ville, Duval  county,  Florida,  to  one  B.  S. 
Levy;    that  pursuant  to  the  leases  to  the 
said  B.  S.  Levy,  and  before  the  happening 
of  the  alleged  accident  which  is  the   sub- 
ject of  this  suit,  the  said  B.  S.  Levy  had 
gone  into  possession  and  taken  control   of 
said  building,  and  that  at  the  time  of  the 
said  B.  S.  Levy  going  into  possession    of 
said  building,  the  said  building  and  every 
part  thereof,  and  the  part  complained  of  in 
plaintiff's  declaration,^  were  in  good  repair 
and  condition;  and  that  at  the  time  of  the 
happening  of  said  alleged  accident  the  said 
B.  S.  Levy  was  in  actual  and  exclusive  pos- 
session, occupancy,  and  control  of  said  build- 
ing, and  had  been  in  possession  and  control 
of  said  building  for,  to  wit,  more  than  two 
years  prior  thereto." 

The  court  refused  to  permit  the  pleas  to 
be  filed,  to  which  the  defendant  excepted. 
Verdict  and  judgment  were  rendered  for 
the  plaintiff,  and  the  defendant  took  writ 
of  error. 

The  trial  judge  certifies  that  the  "bill  of 
exceptions  contains  only  so  much  and  such 
parts  of  the  evidence  as  are  necessary  to 
enable  the  appellate  court  to  properly  re- 
view the  rulings  of  the  trial  court  men- 
tioned in  the  assignment  of  errors  in  the 
above  case." 

« 

If,  under  the  circumstances  stated  in  the 
quoted  additional  special  pleas,  the  defend- 
ant is  not  liable,  there  was  harmful  error 
in  refusing  to  permit  the  pleas  to  be  filed 
at  the  trial.  The  court  had,  on  the  ground 
that  it  "could  not  avail  the  defendant," 
stricken  a  special  plea  averring,  that  the  de- 
fendant was  not  in  possession  or  control 
of  the  building,  but  that  the  same  had  been 
leased  for  a  term  of  years  to  B.  S.  Le\'y, 
and  was  in  the  care,  custody,  and  control 
of  B.  S.  Levy,  the  lease  not  yet  having  ex- 
pired ;  and  the  court  refused  to  admit  in  evi- 
dence the  leases  referred  to  in  the  pleas. 
Sucli  pleas  were  manifestly  designed  to  ex- 
plain the  character  of  the  occupancy  of  the 
building  "by  Levy's  store,"  as  alleged  in  the 
second  count  of  the  declaration. 

It  is  obvious  from  the  several  rulings 
made  that  the  trial  court  held  defendant 
to  be  liable  even  though  the  building  waa 
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in  the  poBsession,  custody,  and  control  of 
another  under  a  lease  which  required  the 
lessee  to  make  necessary  repairs  to  the 
bailding  during  the  period  of  the  lease,  the 
lessor  having  under  the  lease  no  right  to 
possession  or  control  of  the  building. 

In  King  v.  Cooney-Eckstein  Co.  06  Fla. 
246,  63  So.  659,  Ann.  Cas.  1916C,  363,  where 
the  action  was  against  the  lessees  of  a 
wharf  to  recover  for  personal  injuries  sus- 
tained by  reason  of  a  defect  in  the  wharf, 
it  is  said:  "Both  the  lessor  and  the  lessee 
may  be  liable  under  certain  circumstances, 
and  that  prima  facie  the  liability  rests  pri- 
marily upon  the  one  in  actual  occupancy  and 
control  of  the  premises." 

A  tenant  or  occupant  of  premises  having 
the  entire  control  thereof  is,  so  far  as  third 
persons  are  concerned,  the  owner.  He  is 
therefore  usually  deemed  to  be  prima  facie 
liable  for  all  injuries  to  third  persons  occa- 
sioned by  the  condition  of  the  demised  prem- 
ises. 16  R.  C.  L.  1063,  1095;  Nelson  v. 
Liverpool  Brewery  Co.  L.  R.  2  C.  P.  Div. 
311,  46  L.  J.  C.  P.  N.  S.  675,  25  Week.  Rep. 
877. 

A  lessor  landlord  may  be  liable  to  third 
persons  for  injuries  caused  by  defects  in 
leased  premises  during  the  term  of  the  lease, 
when  the  defect  in  or  condition  of  the  prem- 
ises at  the  time  of  the  lease  was  a  violation 
of  law,  or  was  in  the  nature  of  a  nuisance 
existing  or  incipient  because  of  negligent 
construction  or  otherwise,  or  when  the  lessor 
has  entire  or  partial  control  of  the  premises, 
or  is  required  by  law  or  undertakes  to  keep 
or  to  assist  in  keeping  the  premises  in  re- 
pair, or  where  his  negligence  or  participa- 
tion is  a  proximate  cause  of  the  injury. 
Liability  of  the  lessor  may  also  flow  from 
special  circumstances  or  from  applicable 
provisiona  of  law. 

But  prima  facie  where  the  lessee  is  In  en- 
tire possession,  occupancy,  and  control  of 
the  premises  imder  a  lease,  and  the  premises 
were  in  good  condition  when  leased,  the 
lessor  is  not  liable  in  damages  for  injuries 
to  third  persons  caused  by  defects  in  the 
premises.  And  where  an  action  for  damages 
is  brought  against  the  lessor,  he  may  plead 
specifically  the  lease  to  and  the  possession, 
occupancy,  and  control  of  the  premises  by 
another,  in  bar  of  the  action,  in  each  case 
setting  up  the  facts  affording  the  bar.  See 
Fellows  ▼.  Gilhuber,  82  Wis.  639,  17  L.R.A. 
677,  52  N.  W.  307;  Kalis  v.  Shattuck,  69 
Cal.  593,  68  Am.  Rep.  568,  11  Pac.  346; 
Knight  V.  Foster,  163  N.  C.  329,  50  L.R.A. 
(X.S.)  286,  79  S.  E.  614;  Miller  v.  Fisher, 
111  Md.  01,  50  L.R.A.(N.S.)  296,  73  AtL 
891 ;  Cerchione  v.  Hunnewell,  215  Mass.  588, 
50  L.R.A,(N.S.)  300,  102  N.  E.  908;  Lee  v. 
McLaughlin,  86  Me.  410,  26  L.R.A.  197,  80 
Ul.  65;  Atwill  v.  Blatz,  118  Wis.  226,  95 
L.R.A.1918C. 


N.  W.  99,  14  Am.  Neg.  Rep.  242;  Munroe  v. 
Carlisle,  176  Mass.  199,  57  N.  E.  332; 
Uggla  V.  Brokaw,  117  App.  Div.  586,  102 
N.  Y.  Supp.  867;  3  Shearm.  &  Redf.  Neg. 
§708;  1  Taylor,  Land.  &  T.  674  et  acq.;  24 
Cyc  1114  et  seq.  6ee  also  extensive  notes 
in  92  Am.  St.  Rep.  499;  Johnson  v.  Mc- 
Millan, 69  Mich.  36,  36  N.  W.  803,  18  Am. 
A;£ng.  £nc.  Law,  2d  ed.  240;  Hett  ▼.  Jan- 
zen,  22  Ont  Rep.  414;  15  Eng.  Rul.  Cas. 
335. 

The  proffered  pleas  aver  that  prior  to  the 
alleged  injury  the  defendant  had  leased  the 
building  to  B.  S.  Levy ;  that  by  the  terms  of 
the  leases  the  lessee  was  to  make  every  and 
all  repairs  of  every  kind  and  character  to 
said  building;  that  pursuant  to  the  leases 
and  before  the  alleged  injury  the  said  B.  S. 
Levy  had  gone  into  possession  and  taken  the 
control  of  said  building;  that  at  the  time 
the  lessee  took  posaession  the  building  and 
every  part  thereof,  and  the  part  complained 
of,  were  in  good  repair  and  condition;  that 
at  the  time  of  the  alleged  injury  the  said 
B.  S.  Levy  was  in  actual  and  exclusive  pos- 
session, occupancy,  and  control  of  said  build- 
ing under  the  terms  of  the  leases^  and  had 
been  in  possession  and  control  of  said  build- 
ing for  more  than  two  years. 

These  pleas  tendered  an  issue  that,  if  sus- 
tained, would  have  been  a  defense  to  the 
action,  and  permission  to  file  them  should 
have  been  allowed. 

The  judgment  is  reversed  and  a  new  trial 
awarded. 

Browne,  Ch.  J.,  and  Taylor,  KlUs,  and 
West,  JJ.,  concur. 

Petition  lor  rehearii^  denied  January  10, 
1918. 


MINNESOTA  SUPRBBIB  COURT. 

FANNIE  M.  KEIPER,  Admrx.,  etc,  of  Ed- 
ward E.  Keiper,  Deceased,  Respt., 

V. 

A.  R.  ANDERSON  et  al.,  Appts. 

(—  Minn.  — ,  165  N.  W.  237.) 

Landlord  and  tenant  —  breach  of  con* 
tract  —  liability. 

The  complaint  alleged  negligence  in  the 
performance  by  a  landlord  of  his  contract 
with  a  tenant  to  keep  the  leased  premises 
heated,   causing  the  death  of  the  tenant. 

Headnote  by  Bunn,  J. 

Note.  —  There  are  two  important  ques- 
tions of  law  considered  and  passed  upon  by 
the  court  in  the  above  case.  The  question 
Involving  liability  of  the  lessor  for  personal 
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Though  the  action  is  based  on  the  contract, 
and  is  therefore  an  action  on  contract,  it 
is  held  that  the  complaint  states  a  cause  of 
action  to  recover  damages  for  the  tenant's 
death  as  caused  by  the  wrongful  acts  and 
omissions  of  defendants. 
For  other  caseSy  see  Landlord  and  TeiUMt, 
III.  c,  2,  a,  in  Dig.  1-^2  N,  8. 

{Brown,  Cfa.  J.,  and  Holt,  J.,  dissent/) 

(November  30,  1917.) 

APPEAL  by  defendants  from  an  order  of 
the  District  Court  for  St.  Louis  County 
overruling  demurrers  to  the  complaint  in 
■an  action  brought  to  recover  damages  for 
the  death  of  plaintiff's  husband,  alleged  to 
have  been  caused  by  the  wrongful  acts  or 
omissions  of  the  defendants.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Francis  H.  De  Groat  and 
Brown  &  Guesmcr,   for  appellants: 

The  obligation  of  the  landlord  being  im- 
posed by  contract  only,  and  the  alleged 
breach  of  duty  being  the  violation  of  an 
obligation  imposed  by  contract,  and  not  by 
law,  and  there  being  no  tort  liability,  there 
is  presented  a  state  of  facts  not  reached  by 
§  8176  of  the  statute. 

Anderson  v.  Fielding,  92  Minn.  42,  104 
Am.  St.  Rep.  666,  99  N.  W.  367, 16  Am.  Neg. 
Rep.  92;  Clay  v.  Chicago,  M.  &  St.  P.  R.  Co. 
104  Minn.  1,  115  N.  W.  949;  8  Am.  &  Eng. 
Enc.  Law,  2d  ed.  868,  859;  Buch  v.  Amory 
Mfg.  Co.  69  N.  H.  267,  76  Am.  St.  Rep.  163, 
44  Atl.  809 ;  Dustin  v.  CUrtis,  74  N.  H.  266, 
11  L.R.A.(N.S.)  504,  67  Atl.  220,  13  Ann. 
Cas.  169;  Cooley,  Torts,  3d  ed.  p.  3;  Mc- 
Donald V.  Brown,  23  R.  I.  646,  58  L.R.A. 
768,  91  Am.  St.  Rep.  659,  61  Atl.  2i3;  Clark 
V.  Gates,  84  Minn.  381,  87  N.  W.  941; 
WebVs  Pollock,  Torts,  p.  20;  Moe  v.  Smiley, 
126  Pa.  136,  3  L.R.A.  341,  17  Atl.  228. 

Tliere  is  no  duty  to  heat  imposed  by  law 
upon  the  landlord  in  favor  of  the  tenant, 
and  a  failure  to  heat  creates  no  tort  lia- 
bility in  favor  of  the  tenant. 


Dustin  v.  Curtis,  74  N.  H.  266,  11  L.RA. 
(N.S.)  504,  67  Atl.  220,  13  Ann.  Caa.  169; 
Willcox  V.  Hines,  100  Tenn.  538,  41  L.R.A. 
278,  66  Am.  St.  Rep.  770,  46  S.  W.  297. 

Defendants*  duty  to  heat  being  created 
by  contract  and  being  dependent  upon  con- 
tract, and  it  being  necessary  for  the  plain- 
tiff to  plead  and  prove  the  contract  in  order 
to  make  out  a  cause  of  action,  the  action  is 
one  on  contract,  no  matter  what  form  the 
complaint  takes. 

Whittaker  v.  Collins,  34  Minn.  299,  57 
Am.  Rep.  55,  25  N.  W.  632;  Finch  v.  Burs- 
heim,  122  Minn.  152,  142  N.  W.  143;  East 
Grand  Forks  v.  Steele,  121  Minn.  296,  45 
L.R.A.(N.S.)  205,  141  N.  W.  181,  Ann.  Cas. 
1914C,  720. 

While  a  landlord  who  has  agreed  to  repair 
or  to  heat  can  be  held  liable  in  tort  to  a 
third  person,  he  is  under  no  tort  liability 
to  the  tenant. 

Glidden  v.  Goodfellow,  124  Minn.  101, 
L.R.A.1916F,  1073,  144  N.  W.  428;  Glidden 
v.  Second  Ave.  Invest.  Co.  125  Minn.  471, 
L.R.A.1915C,  190,  147  N.  W.  658,  6  N.  C. 
C.  A.  743;  18  Am.  &  Eng.  Enc.  Law,  2d  ed. 
226,  235;  Dustin  v.  Curtis,  74  N.  H.  266, 
11  L.R.A. (N.S.)  504,  67  Atl.  220,  13  Ann 
Cas.  169;  Sargent  v.  Mason^  101  Minn.  319, 
112  N.  W.  256. 

Messrs.  Drill  A  Drill,  for  respondent: 

The  cause  of  action  "elected"  by  the  com- 
plaint is  in  tort. 

Glidden  v.  Goodfellow,  124  Minn.  101, 
L.R.A.1916F,  1073,  144  N.  W.  428;  Glidden 
V.  Second  Ave.  Invest.  Co.  125  Minn.  473, 
L.R.A.1915C,  190,  147  N.  W.  658,  6  N.  C. 
C,  A.  743;  Barron  v.  Liedloff,  95  Minn.  474, 
104  N.  W.  289;  Good  v.  Von  Hemert,  114 
Minn.  393,  131  N.  W.  466 ;  StillweU  v.  South 
LouisviUe  Land  Co.  22  Ky.  L.  Rep.  785,  oi 
L.R. A.  325,  58  S.  W.  696 ;  Walsh  v.  Schmidt, 
34  L.R.A.(N.S.)  806,  note. 

Where  the  landlord  by  the  terms  of  his 
lease  covenants  with  the  tenant  to  prop- 
erly heat  the  leased  premises,  and  n^li- 
gently  fails  to  do  so,  or  performs  the  act 


injuries  to  the  lessee,  or  those  standing  in 
a  similar  position,  where  the  injury  is  due 
to  defects  in  the  leased  premises,  is  covered 
in  notes  in  34  L.R.A.  827;  34  L.R.A. (N.S.) 
798;  48L.R.A.(N.S.)  917;  and  L.R.A.1916D, 
1227;  where  the  property  is  leased  for  pub- 
lic or  quasi  public  purpose,  in  a  note  in 
L.R.A.1915B,  364.  There  is  also  a  series  of 
notes  in  L.R.A.1918F,  on  questions  involv- 
ing the  liability  of  the  lessor  to  different 
classes  of  persons  other  than  the  tenant. 
These  notes  are  all  referred  to  in  a  footnote 
appended  to  Glidden  v.  Goodfellow,  L.R.A. 
1916F,  1073. 

Upon  the  specific  question  raised  in 
Keipeb  v.  Andebson,  as  to  the  liability  of 
the  landlord  in  tort  upon  his  covenant  to 
repair,  see  the  following  notes  in  11  L.R. A. 
L.R.A.1918C. 


(N.S.)  504;  34  L.R. A. (N.S.)  804;  48  L.R.A. 
(N.S.)  919;  and  L.R.A.1916D,  1227. 

The  question  as  to  several  actions  for 
wrongful  death  is  also  the  subject  of  sev- 
eral notes  in  L.R.A.  These  are  referred  to 
in  a  note  appended  to  Rowe  ▼.  Richards, 
L.R.A.1915E,  1076. 

As  to  the  beneficiaries  and  parties  plain- 
tiff to  action  for  death,  see  note  in  L.R.A. 
1916E,  118;  and  as  to  the  statutory  right 
of  an  adult  child  to  recover  for  the  death 
of  a  parent,  see  note  in  the  same  volume  at 
papre  176;  and  as  to  the  parent's  right  to 
recover  for  the  death  of  an  adult  child,  see 
note  in  the  same  volume  at  page  190. 

On  the  question  of  inadequate  or  excessive 
damages  for  personal  injury  resulting  in 
death,  see  note  in  L.R.A.1916C,  820. 
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of  heating  in  a  negligent  manner,  and  the 
tenant  is  injured  by  reason  of  such  negli- 
gence, the  tenant  has  a  cause  of  action 
against  his  landlord  for  damages  for  his 
personal  injuries  resulting  proximately 
from  such  negligence. 

Glidden  v.  Goodfellow,  124  Minn.  101, 
LR.A.1916P,  1073,  144  N.  W.  428;  Bowe  ▼. 
Bunking,  135  Mass.  380,  46  Am.  Rep.  471; 
Jaife  V.  Harteau,  56  N.  Y.  398,  15  Am.  Rep. 
438;  Nash  v.  Minneapolis  Mill  Co.  24  Minn. 
501.  32  Am.  Rep.  349;  Farley  v.  Byers,  106 
Minn.  260,  130  Am.  St.  Rep.  613,  118  N. 
W.  1023;  Williams  v.  Dickson,  122  Minn. 
49,  141  N.  W.  849;  Good  v.  Von  Hemert, 
114  Minn.  393,  131  N.  W.  466;  Gill  v.  Mid- 
dleton,  105  Mass.  477,  7  Am.  Rep.  548; 
Glickauf  v.  Mauer,  75  111.  289,  20  Am.  Rep. 
238;  Sontag  v.  O'Hare,  73  111.  App.  432; 
Schwandt  v.  Metzger  Linseed  Oil  Co.  98  111. 
App.  365;  Crane  Elevator  Co.  v.  Lippert, 
U  C.  C.  A.  521,  24  U.  S.  App.  176,  63  Fed. 
942;  (yOonnell  v.  Rosenthal,  110  111.  App. 
225;  Brady  t.  Klein,  2  Ann.  Cas.  466,  note; 
Stillwell  T.  South  Louisville  Land  Co.  22 
Ky.  L.  Rep.  785,  62  L.R.A.  325,  68  8.  W. 
696;  Rosenberg  v.  Zeitchik,  52  Misc.  153, 
101  N.  Y.  Supp.  591 ;  Thompson  r.  Clemens, 
96  Md.  196,  60  L.R.A.  580,  63  Atl.  919; 
White  y.  Sprague,  9  N.  Y.  S.  R.  220; 
Werthimer  v.  Saunders,  95  Wis.  573,  37 
LRA.  146,  70  N.  W.  824,  2  Am.  Neg.  Rep. 
480;  Callahan  ▼.  Loughran,  102  Cal.  476, 
36  Pac  835. 

Bnnn,  J.,  delivered  the  opinion  of  the 
court: 

The  defendants  demurred  separately  to 
the  complaint  on  the  ground  that  the  facts 
stated  did  not  constitute  a  cause  of  action. 
Both  demurrers  were  overruled,  and,  the 
court  certifying  that  the  questions  presented 
were  in  its  opinion  important  and  doubtful, 
«ich  defendant  appealed  from  the  order  over- 
ruling his  demurrer. 

Plaintiff  is  the  widow  and  administratrix 
of  the  estate  of  Edward  £.  Keiper,  deceased, 
and  brings  the  action  under  Gen.  Stat.  1913, 
§  8175,  to  recover  damages  for  his  death 
on  the  theory  that  it  was  caused  by  the 
wrongful  acts  or  omissions  of  the  defend- 
ants. The  allegations  of  the  complaint 
which  are  essential  to  an  understanding  of 
the  questions  involved  may  be  stated  an 
follows : 

Defendant  A.  R.  Anderson  was  the  owner 
of  a  certain  store  building  in  Minneapolis. 
March  14,  1914,  he  leased  the  premises  to 
Edward  E.  Keiper,  for  the  term  of  one 
year,  for  use  as  a  drug  store.  By  the  terms 
of  the  lease  the  lessor  agreed  ''to  keep  said 
premises  heated  to  a  comfortable  and  prop- 
er temperature  from  October  to  April  of 
each  year,  inclusivs."  The  lessor  main-' 
LJLA.'l918C. 


tained  a  heating  plant  in  the  basement  of 
the  building;  defendant  Arthur  W.  Ander- 
son was  in  charge  of  the  heating  plant,  as. 
the  agent  of  the  lessor.  Keiper  went  inta 
possession  of  the  store.  From  December  27 ^ 
1915,  to  January  14,  1916,  the  weather  was. 
intensely  oold.  Notwithstanding  the  terma. 
of  the  lease,  and  their  duties  and  obliga- 
tions in  the  premises,  the  defendants  "negli- 
gently and  carelessly  failed  to  properly  at- 
tend to  the  heating  plant,"  failed  to  keep 
the  same  in  a  good  working  condition  and 
free  from  obstructions,  failed  to  keep  fuel 
in  the  same,  and  negligently  allowed  the  tre 
in  said  furnace  to  go  out  or  to  get  so  low 
as  to  allow  the  premises  to  become  cold  and 
dangerous  as  to  the  occupancy  thereof  by 
the  tenant  and  his  licensees.  This  condi- 
tion is  alleged  to  have  existed  during  the 
last  days  of  December;  on  the  30th  plaintiff 
contracted  a  severe  cold,  became  ill,  and  waa 
obliged  to  remain  at  his  home  for  several 
days.  On  January  3d,  he  returned  to  work 
at  the  store,  relying  upon  promises  of  the 
defendants  to  do  better.  He  remained  there 
until  January  11th,  when  defendants  care- 
lessly and  negligently  allowed  tlie  heating 
plant  to  become  cold  for  lack  of  fuel,  caus- 
ing the  premises  to  become  so  cold  that 
Keiper  became  ill,  repaired  to  his  bed,  and 
died  June  24,  1916,  of  the  illness  so  ac- 
quired. It  is  unnecessary  to  furth^  state 
the  allegations  of  the  complaint,  except  to 
say  that  negligence  and  carelessness'  on  the 
part  of  the  defendants  are  frequently  al^ 
leged  as  the  cause  of  Keiper's  death. 

Defendants  claim  that  the  action  will  not 
lie  because  it  is  on  contract,  not  in  tort, 
and  because  the  statutory  action  to  recover 
for  death  caused  by  wrongful  act  or  omisr- 
sion  can  be  maintained  only  when  the  cause 
of  action  is  in  tort. 

Had  Keiper  survived,  his  cause  ol  action 
would  have  been  for  breach  of  the  contract 
to  heat  the  premises,  as  proof  of  the  con- 
tract would  have  been  necessary  to  create 
any  cause  of  action.  This  is  settled  in  this 
state.  Whittaker  v.  Collins,  34  Minn.  200, 
67  Am,  Rep.  55,  25  N.  W.  632;  Sargent  v. 
Mason,  101  Minn.  319,  112  N.  W.  255;  East 
Grand  Forks  v.  Steele,  121  Minn.  296,  45 
L.R.A.(N.S.)  205,  141  N.  W.  181,  Ann.  Cas. 
1914C,  720;  Finch  v.  Bursheim,  122  Minn. 
152,  142  N.  W.  143;  Glidden  v.  Goodfellow, 
124  Minn.  101,  L.R.A.1916F,  1073,  144  N. 
W.  428. 

It  is  just  as  true  that  the  present  action 
is  based  on  the  contract;  there  could  be  no 
recovery  except  for  the  contract.  Though 
negligence  or  wrongdoing  be  alleged,  the  ac- 
tion is  founded  on  contract,  and  therefore 
classed  as  one,  in  substance,  on  the  con- 
tract. Whittaker  v.  Collins,  supra.  In  the 
oases  cited  it  was  necessary  to  call  the  ao- 
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tlon  either  one  in  tort  or  one  on  contract 
in  order  to  decide  which  of  two  rules  ap- 
plied; in  Whittaker  v.  Collins,  supra,  wheth- 
er it  was  necessary  to  join  all  parties  joint- 
ly liable;  in  Sargent  v.  Mason  and  East 
Grand  Forks  v.  Steele,  what  the  proper 
measure  of  damages  was;  in  Finch  v.  Burs- 
heim,  what  Statute  of  Limitations  applied. 
Of  these  cases  perhaps  Sargent  v.  Mason 
is  most  directly  in  point,  as  that  action  was 
based  on  the  failure  of  a  landlord  to  per- 
form his  contract  to  heat  the  leased  prem- 
ises. This  court  granted  a  new  trial  becauae 
the  trial  court  gave  the  jury  the  rule  of 
damages  applying  to  torts  instead  of  that 
applying  to  breach  of  contract. 

All  the  numerous  allegations  of  negli- 
gence and  wrongdoing  in  the  complaint  be- 
fore us  come  to  but  one  point,  the  failure 
of  the  landlord  to  heat  the  premises  as  he 
had  agreed  to  do.  The  gist  of  the  action 
is  the  breach  of  the  contract,  and,  as  said 
in  Whittaker  t.  Collins,  supra:  "It  is  in 
substance,  whatever  may  be  the  form  of 
pleading,  an  action  on  the  contract."  The 
cases  of  Barron  v.  Liedloff,  95  Mian.  474, 
104  N.  W.  289;  Good  v.  Von  Hemert,  114 
Minn.  393,  131  N.  W.  466;  and  Glidden  v. 
Goodfellow,  124  Minn.  101,  L.R.A.1916F, 
1073,  144  N.  W.  428,  are  not  in  conflict 
with  this  view.  There  was  no  contract  rela- 
tion in  those  cases  between  the  injured  per- 
son  and  the  landlord.  In  the  Barron  Case 
the  plaintiff  was  sublesaee  of  the  tenant,  in 
the  Good  Case  a  member  of  his  family,  and 
in  the  Glidden  Case  an  employee.  The  lia- 
bility of  the  landlord  was  in  each  case  based 
on  his  negligence.  See  note  to  Dustin  v. 
Curtis,  11  LlR.A.(N.S.)  504. 

How  far  is  this  decisive  of  the  question 
whether  the  complaint  shows  that  the  death 
of  plaintiff's  intestate  was  caused  by  the 
''wrongful  act  or  omission"  of  defendants? 
Counsel  for  defendants  insist  that  no  action 
for  death  by  wrongful  act  will  lie  unless  the 
wrongful  act  or  omission  is  a  tort,  negli- 
.gence  unconnected  with  contract.  They  say 
that  an  act  or  omission  is  not  wrongful — 
does  not  constitute  negligence — unless  it  is 
a  breach  of  some  duty  imposed  by  law,  not 
merely  one  imposed  by  contract.  They  point 
out  that  .the  right  of  action  given  by  the 
statute  is  a  new  and  distinct  right  of  action, 
not  a  survival  of  the  right  of  action  whidi 
the  injured  person  had  before  his  death  to 
recover  damages.  This  is  correct  under  our 
decisions.  Anderson  v.  Fielding,  92  Minn. 
42,  104  Am.  St.  Rep.  665,  99  N.  W.  867,  16 
Am.  Neg.  Rep.  92;  State  ex  rel.  Carlson  v. 
District  Ct.  113  Mimi.  96,  154  N.  W.  661,  11 
N.  C.  C  A.  630.  See  note  to  Rowe  v.  Rich- 
ards, L.R.A.1915E,  1095,  in  which  the 
Author  expresses  the  opinion  that  "the  bet- 
ter rule  will  be  found  to  be  that  based  upon 
L.R.A.1918C. 


the  theory  that  the  cause  of  action  is  the 
injury  to  the  person  of  the  deceased,  for 
which  coexistent  remedies  or  an  exclusive 
remedy  is  given." 

This  means  that  the  cause  of  action  under 
the  death  statute  remains  the  same  caiuse 
of  action  that  the  injured  person  had  before 
his  death,  the  statute  merely  giving  a  new 
remedy.  Such  a  rule  would  be  a  help  in 
determining  whether,  when  the  cause  of  ac- 
tion survives,  two  actions  mav  be  main- 
taiued,  one  that  of  the  estate  of  the  de- 
ceased, the  other  that  of  the  widow  and 
next  of  kin.  It  might  also  be  useful  in  a 
case  such  as  Rowe  v.  Richards^  32  S.  D.  66, 
L.R.A.1916E,  1069,  142  N.  W.  664,  where 
the  South  Dako^  court  held  that  a  release 
by  the  injured  person  did  not  bar  aQ  ac- 
tion after  his  death  brought  under  the  stat- 
ute for  the  benefit  of  the  widow  and  chil- 
dren. See  also  notes  to  Lhota  v.  Oppen- 
heimer,  L.R.A.1916E,  1104;  Edwards  v.  In- 
terstate Chemical  Corp.  L.R.A.1916D,  121. 
But  it  is  unnecessary  to  pursue  this  sub- 
ject. Its  chief  importance  here  is  with 
reference  to  the  point  that  Helper's  cause  of 
action,  being  based  on  breach  of  contract, 
survived  his  death.  That  is  used  as  an  argu- 
ment in  favor  of  the  contention  that  the 
present  action  cannot  be  maintained.  But 
whether  the  premise  is  sound  or  not,  we 
find  little  weight  in  the  argument.  The 
books  are  full  of  cases  where  a  right  of 
action  exists  both  under  survival  statutes 
and  imder  statutes  patterned  after  Lord 
Campbell's  Act.  Neither  Keiper  in  his 
lifetime  nor  his  personal  representatives 
brought  an  action  to  recover  damages  for 
personal  injuries.  Whether  such  an  action 
may  still  be  maintained  we  need  not  con- 
sider. 

Returning  to  the  argument  which  is  the 
real  basis  of  counsel's  contention  that  the 
action  will  not  lie,  that  is,  tliat  the  wrong- 
ful act  or  omission,  or  negligence,  must  be 
a  breach  of  a  duty  imposed  by  law,  not  mere- 
ly one  imposed  by  contract.  While,  as  we 
have  held,  the  action  is  for  breach  of  con- 
tract, the  complaint  abounds  in  charges  of 
n^ligent  and  wrongful  acts  and  omissions 
of  the  defendants.  It  alleges  that  Keiper'a 
death  was  caused  by  these  acts  and  omis- 
sions. Unless  we  can  say  that  this  cannot 
be,  because  there  was  no  breach  of  a  leg^l 
duty,  it  is  apparent  enough  that  the  action 
will  lie.  The  language  of  the  statute  is 
that  where  "death  is  caused  by  the  wrong- 
ful act  or  omission  of  any  person,"  the  ac- 
tion may  be  maintained.  Counsel  cites  some 
authorities  to  support  this  position.  In 
Clark  V.  Gates,  84  Minn.  381,  87  N.  W. 
941,  Justice  Lovely  used  this  expression: 
"To  constitute  a  tort  the  act  or  omission 
must  be  entirely  independent  of   contract 
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rights."  Citing  1  Hilliard,  Torts,  §  1.  That 
was  said  in  connection  with  the  question 
for  decision  in  that  case,  whether  the  evi- 
dence showed  fraud  or  merely  a  breach  of 
contract.  It  is  doubtless  true  that  the 
word  "tort,"  as  well  as  the  word  "wrong- 
ful," usually  signifies  a  breach  of  legal  duty, 
independent  of  contract  rights.  But  this 
is  by  no  means  always  true.  Take  such  con- 
tract relations  as  carrier  and  passenger, 
physician  and  patient,  attorney  and  client, 
landlord  and  tenant;  when  there  is  actual 
negligence  or  wrong  on  the  part  of  the  car- 
rier, physician,  attorney,  or  landlord,  is  it 
not  still  negligence  or  a  wrong  notwithstand- 
ing that  the  duty  is  imposed  by  the  con- 
tract? There  may  be  a  breach  of  a  con- 
tract without  negligence^  but  there  may  be 
negligence  or  wrongful  acts  or  omissions 
in  the  performance  of  a  contract.  It  seems 
to  us  to  make  no  difference  whether  the 
duty  to  use  due  care  is  one  imposed  direct- 
ly by  law,  or  exists  because  of  the  contract 
relation  of  the  parties.  We  are  unable  to 
see  why  the  complaint  in  this  case  does  not 
allege  negligence  on  the  part  of  defendants, 
and  that  Keiper's  death  was  caused  by  their 
wrongful  acts  and  omissions. 

We  do  not  find  support  for  the  proposition 
of  defendants'  counsel  that  because  the  duty 
breached  by  defendants  was  oae  imposed  by 
contract,  this  action  will  not  lie.  It  is  dil- 
ticult  for  UB  to  distinguish  tt»  multitude 
of  cases  where  recovery  has  been  allowed  for 
the  death  of  passengers,  though  no  liability 
could  exist  except  for  the  contract.  And 
there  have  been  cases  where  the  liability  of 
physician  or  surgeon  for  the  death  of  a 
patient  caused  by  his  negligence  has  been 
upheld.  30  Cyc  1678;  Murdoek  v.  Walker, 
43  lU.  App.  590;  Qores  v.  Graff,  77  Wis. 
174,  46  N.  W.  48.  Staloch  v.  Holm,  100 
Minn.  276,  9  L.R.A.(N.S.)  712,  111  N.  W. 
264,  was  a  death  case,  and  it  apparently 
did  not  occur  to  the  court  that  there  was 
any  doubt  the  action  would  lie.  The  same 
may  be  said  of  Martin  v.  Courtney,  75  Minn. 
255,  77  N.  W.  813,  id.  87  Minn.  197,  91  N. 
W.  487.  These  cases  are  significant  in  view 
of  the  settled  rule  in  this  state  that  such 
an  action  is  for  breach  of  contract.  We 
have  found  no  malpractice  case  where  a  re- 
covery for  death  has  been  denied  on  the 
ground  that  the  statutory  action  could  not 
be  maintained. 

As  to  the  relation  of  landlord  and  tenant, 
we  have  been  able  to  find  no  cases  where  a 
recovery  was  sought  for  death  caused  by  a 
failure  to  keep  a  promise  to  repair  or  to  fur- 
nish heat.  Tlie  cases  previously  cited,  Bar- 
ron V.  Liedloff,  Good  v.  Von  Hemert,  and 
Clidden  v.  Goodfellow,  indicate  pretty  clear-  j 
ly  the  position  of  this  court  that  there  may  j 
L.R.A.1018C. 


be  such  a  thing  as  negligence  in  the  per- 
formance of  a  contract  duty. 

Our  conclusion  is  that  we  should  not  say, 
taking  allegations  of  the  complaint  as  true, 
that  the  death  of  plaintiff^s  intestate  was 
not  caused  by  the  wrongful  acts  or  omis- 
sions of  the  defendants.  What  the  evidence 
will  show  we  have  no  means  of  knowing.  It 
may  show  no  negligence,  or  contributory 
negligence.  We  simply  hold  that  the  com- 
plaint states  a  cause  of  action. 

Order  afiirmed. 

Brown,  Ch.  X,  dissenting: 

I  am  unable  to  concur  in  the  decision  in 
this  case  and  therefore  respectfully  dissent. 
The  sole  question  presented,  stated  in  a 
word,  is  whether  the  next  of  kin  of  a  de- 
ceased person  may  maintain  an  action  in 
tort  under  the  death  by  wrongful  act  stat- 
ute, for  an  act  alleged  to  have  caused  his 
death, '  which  as  to  decedent  amounted  to 
nothing  more  than  a  breach  of  contract.  In 
my  opinion  the  question  should  be  answered 
in  the  negative. 

It  seems  well  sdrtled  by  the  authorities 
that,  where  the  act  constituting  a  breach  of 
contract  is  one  of  misfeasance,  because  pro- 
hibited by  statute,  or  because  a  violation  of 
some  duty  or  obligation  imposed  by  law  as 
incident  to  particular  contract  relations, 
and  in  addition  to  those  expressly  stipu- 
lated by  the  parties^  the  injured  party  has 
the  election  to  sue  in  tort  or  for  a  breach 
of  the  contract,  as  he  deems  best  suited  to 
appropriate  and  adequate  relief.  But  where 
the  act  is  one  of  nonfeasance,  mere  negli- 
gence unaccompanied  by  affirmative  unlaw- 
ful acts,  the  exclusive  remedy  is  for  a  breach 
of  the  contract.  Tuttle  v.  George  H.  Gilbert 
Mfg.  Co.  145  Mass.  169,  13  N.  E.  466;  Lane 
V.  Raynes,  223  Mass.  515,  112  N.  E.  152; 
Flint  &  W.  Mfg.  Co.  v.  Beckett,  167  Ind. 
491,  12  L.R.A.(N.S.)  924,  79  N.  E.  503; 
Dustin  V.  Curtis,  74  N.  H.  266,  11  L.R.A. 
(N.S.)  504,  67  AU.  220,  13  Ann.  Cas.  169; 
Muhrey  ▼.  ^taab,  4  N.  M.  173,  12  Pac.  699 ; 
Samuel  v.  Novak,  99  Md.  668,  58  Atl.  19; 
Nevin  v.  Pullman  Palace  Car  Co.  106  111. 
222,  46  Am.  Rep.  688.  The  doctrine  is  stated 
with  citation  of  authorities  in  the  note  to 
Flint  &  W.  Mfg.  Co.  v.  Beckett,  12  L.R.A. 
(N.S.)  924.  Bishop,  Non-Contract  Law, 
§  76.  It  was  applied  by  this  court  in  Sar- 
gent V.  Mason,  101  Minn.  319,  112  N.  W.  255, 
an  action  like  that  at  bar,  for  the  failure 
of  the  landlord  to  heat  the  rented  premises. 
In  this  case  the  complaint  brings  the  action 
within  the  nonfeasance  rule,  there  being  no 
allegation  therein  showing  anything  more 
than  a  negligent  failure  to  perform  the  con- 
tract. The  obligation  violated  was  imposed 
by  express  contract  stipulation,  not  by  the 
law,  and  decedent,  had  he  survived,  could 
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have  recovered  only  for  the  breach  of  the 
contract.  And  in  this  respect  it  is  unim- 
portant in  what  language  the  breach  of  the 
contract  is  charged,  since  the  complaint  as 
a  whole  discloses  a  simple  failure  to  per- 
form and  nothing  more.  And  since  the  sole 
remedy  of  decedent  would  have  been  for  a 
breach  of  the  contract,  his  personal  repre- 
sentatives or  next  of  kin  have  no  greater 
right  imder  the  wrongful  death  statute,  for 
the  intent  of  that  law  was  to  extend  to  them 
the  same  right  that  was  vested  in  decedent 
at  his  death.  McLean  v.  Bur  bank,  12  Minn. 
530,  Gil.  438,  wherein  Mr.  Justice  Berry  said 
in  the  course  of  the  opinion  therein:  "The 
natural  construction  of  this  language  would 
appear  to  be  that  the  representatives  may 
maintain  their  action  for  the  same  kind  of 
act  or  omission,  causing  death,  for  which 
the  intestate  might  have  maintained  an  ac- 
tion had  the  resulting  injury  fallen  short 
of  death." 


While  a  new  action  is  given  by  the  stat- 
ute,— one  that  did  not  exist  prior  to  its 
enactment, — it  is  founded  wholly  upon  a 
right  possessed  by  decedent,  namely,  a  right 
of  action  in  tort,  and  not  in  contract.  That 
right,  and  only  that  right,  passes  by  the 
statute  to  the  next  of  kin.  An  attempt  to 
proceed  under  the  wrongful  death  statute 
for  the  failure  of  the  landlord  to  perform 
the  conditions  of  the  lease  was  unsuccess- 
ful in  Davis  v.  Smith,  26  E.  1. 129,  66  L.RJI. 
478,  106  Am.  St.  Rep.  691,  58  Atl.  630,  3 
Ann.  Cas.  832. 

The  demurrer  to  tiie  complaint  should  be 
sustained; 

Holt,  J.:  I  concur  in  the  views  of  the 
Chief  Justice. 

Petition  for  rehearing  denied. 
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V. 

C.  H.  HOLM  et  aL 

(—  Minn.  — ,  166  N.  W.  181.) 

Army  —  deterring  enlistments  —  liabil- 
ity. 

1.  Circulating  a  pamphlet  whioh  impugns 
the  motives  of  the  President  and  Congress 
in  entering  into  the  war,  and  seeks  by  un- 
founded assertions  to  incite  antagonism  to 
the  war,  the  natural  tendency  of  which  is  to 
deter  enlistments,  is  a  violation  of  chapter 
463  of  the  Laws  of  1917. 

Same  —  Talidtty  of  statute. 

2.  Chapter  463  of  the  Laws  of  1917,  mak- 
ing it  a  criminal  offense  to  advocate  that 
men  should  not  enlist  in  the  military  forces 
or  aid  in  prosecuting  the  war,  does  not  in- 
fringe the  .constitutional  provision  con- 
ferring upon  Congress  the  power  to  raise 
armies,  nor  the  constitutional  provision  pre- 
serving freedom  of  speech  and  of  the  press, 
and  is  not  abrogated  or  superseded  by  Act 
Cong.  June  15,  1917,  known  as  the  Espio- 
nage Law. 

(January  25,  1918.) 

CERTIFICATION  by  the  District  Court 
for  Ramsey  County  for  the  opinion  of 
the  Supreme  Court  of  questions  arising  after 
the  overruling  of  a  demurrer  to  an  indict- 
ment charging  defendants  with  violation  of 

Headnotes  by  Taylor,  C. 

Note. —  The  power  of  a  state  under  the 
Federal  Constitution  to   legislate  with  re- 
spect to  Army  or  Navy  is  treated  in  the 
annotation  following  this  case,  post,  307. 
L.R.A.1918C. 


a  ^atute  against  discouraging  enlistments 
in  the  military  or  naval  forces  of  the  state 
or  United  States.     Questions  answered. 

The  facts  are  stated  in  the  Commission- 
er'a  (pinion. 

Mr.  Hermon  W.  Phillips,  for  defend- 
ants: 

Enlistment  is,  in  its  inception,  a  con- 
tract, and  the  act  of  making  this  contract, 
of  entering  the  Army,  is  a  purely  volun- 
tary act  on  the  part  of  the  person  entering 
the  service  of  the  government  as  a  soldier. 

Re  Grimley,  137  U.  8.  147,  34  L.  ed.  636, 
11  Sup.  Ct.  Rep.  64. 

The  national  government  having  the  sole 
power  to  raise  and  support  armies,  and  to 
make  all  needful  rules  in  relation  thei-eto, 
it  is  beyond  the  power  of  the  state  to  add 
to  or  take  from  such  provisions  as  Congress 
has  enacted;  indeed,  it  is  beyond  the  power 
of  the  state  to  act  in  the  matter  at  all, 
whether  Congress  has  acted  or  not. 

Prigg  V.  Pennsylvania,  16  Pet.  639,  10 
L.  ed.  1060;  Houston  v.  Moore,  6  Wheat.  1, 
6  L.  ed.  19;  Tarble's  Case,  13  Wall.  397,  20 
L.  ed.  697. 

The  act  under  consideration  is  repugnant 
to  the  clause  of  §  1,  art.  14,  of  the  Federal 
Constitution,  providing  that  "no  state  shall 
make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  the  citizens 
of  the  United  States." 

Slaughter-House  Cases,  16  Wall.  36,  21 
L.  ed.  394 ;  Crandall  v.  Nevada,  6  Wall.  36, 
18  L.  ed.  746;  Twining  v.  New  Jersey,  211 
U.  S.  78,  53  L.  ed.  97,  29  Sup.  Ct.  Rep.  14; 
Minor  v.  Happersett,  21  Wall.  162,  171,  22 
L.  ed.  627,  629 ;  United  Slates  v.  HaU,  Fed. 
Caa.  No.  15,282. 
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Sole  and  exclusive  power  to  legislate  on 
the  matters  now  under  consideration  is  vest- 
ed in  Congress. 

Leisy  v.  Hardin,  185  TJ.  8.  100,  34  L.  ed. 
128, 3  Inters.  Com.  Rep.  36,  10  Sup.  Ct.  Hep. 
681;  Hendrick  v.  Maryland,  235  U.  S.  610, 
59  L.  ed.  385,  35  Sup.  Ct.  Rep.  140;  Kane 
V.  New  Jersey,  242  U.  S.  160,  61  L.  ed.  222, 
37  Sup.  Ct.  Rep.  30;  Clark  Distilling  Co.  v. 
Western  Maryland  R.  Co.  242  U.  S.  311, 
61  L.  ed.  326,  L.R.A.1917B,  1218,  37  Sup. 
a.  Rep.  180,  Ann.  Cas.  1917B,  845;  Ohio 
T.  Thomas,  173  U.  S.  276,  43  L.  ed.  699,  19 
Sup.  Ct.  Rep.  453. 

Messrs.  l/yndon  A.  Smith,  Attorney 
General,  Ambrose  Ttghe,  Special  Assistant 
Attorney  General,  and  R.  D.  O'Brien,  for 
the  State: 

A  person  is  enlisted  whose  name  is  duly 
entered  upon  the  military  rolls;  and  it  ap- 
plies to  those  who  are  drafted  as  well  as  to 
those  who  volunteer. 
Sheffield  v.  Otis,  107  Mass,  282. 
It  is  not  necessary,  to  constitute  an  of- 
fense under  the  aet,  even  if  it  applies  to 
voluntary  enlistment  only,  that  the  pam- 
phlet should  in  express  terms  refer  to  volun- 
tary enlistment  as  such,  or  should  in  ex- 
press terms  advise  against  it.    It  is  sufficient 
if  its  contemplated  purpose  or  reasonable 
effect  is  to  dissuade  men  from  so  joining  the 
Army. 

Masses  Pub.  Co.  v.  Patton,  —  0.  C.  A.  — ^ 
245  Fed.  102. 

One  can  say  or  write  what  he  pleases,  but 
may  be  punished  if  he  says  or  writes  some- 
thing which  the  legislature  has  forbidden. 

Res  V.  St.  Asaph,  3  T.  R.  428,  note,  100 
Eng.  Reprint,  657,  note;  4  Bl.  Com.  151; 
State  V.  Pioneer  Press  Co-  100  Minn.  173, 
9  L.R.A.(N.S.)  480,  117  Am.  St.  Rep.  684, 
110  N-  W.  867,  10  Ann.  Cas.  361;  State  v. 
MeKee,  73  Conn.  18,  49  L.R.A.  542,  84  Am. 
St,  Rep.  124,  46  Atl.  409;  Re  Banks,  56  Kan. 
242,  42  Pac.  698;  State  v.  Van  Wye,  136 
Mo.  227,  58  Am.  St.  Rep.  627,  37  S.  W.  988; 
Patterson  v.  Colorado,  205  U.  8.  454,  51  L. 
ed.  879,  27  Sup.  Ct.  Rep.  656,  10  Ann.  Gas. 
689. 

Taylor,  C,  filed  the  following  opinion: 

Chapter  463  of  the  Laws  of  the  State  of 
Minnesota  appTX)ved  April  20,  1917,  pro- 
vides : 

'It  shall  be  unlawful  from  and  after  the 
passage  of  this  act  for  any  person  to  print, 
publish  or  circulate  in  any  manner  whatso- 
ever any  book,  pamphlet,  or  written  or  print- 
ed matter  that  advocates  or  attempts  to 
advocate  that  men  should  not  enlist  in  the 
military  or  naval  forces  of  the  United  States 
or  the  state  of  Minnesota.^'    §  1. 

"It  shall  be  unlawful  for  any  person  to 
teach  or  advocate  by  any  written  or  printed 
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matter  whatsoever,  or  by  oral  speech,  that 
the  citizens  of  this  state  should  not  aid  or 
assist  the  United  States  in  prosecuting  or 
carrying  on  war  with  the  public  enemies  of 
the  United  States."    §  3. 

The  defendants  were  indicted  upon  the 
charge  that  they  had  violated  this  statute 
by  circulating  a  pamphlet  which  is  set  forth 
in  full  in  the  indictment.  They  demurred 
to  the  indictment.  The  trial  court  over- 
ruled the  demurrer,  and  then,  at  their  re- 
quest, certified  four  questions  to  this  court 
which  may  be  summarized  as  follows: 

(1)  Whether  the  facts  stated  in  the  in- 
dictment constitute  a  public  offense. 

(2)  Whether  the  statute  conflicts  with 
§  8  of  article  1  of  the  Federal  Constitution. 

(3)  Whether  the  statute  conflicts  with 
§  1  of  the  14th  Amendment  to  the  Federal 
Constitution. 

(4)  Whether  the  Act  of  Congress  of  June 
16,  1917, — the  so-called  Espionage  Law, — 
supersedes,  suspends,  or  annuls  the  state 
statute. 

The  pamphlet  is,  in  the  main,  an  attack 
upon  the  Act  of  Congress  of  May  18,  1917, 
commonly  known  as  the  Selective  Draft 
Law;  but  it  does  not  stop  with  an  attack 
upon  that  law.  It'  asserts,  among  other 
things,  that  "this  war  was  arbitrarily  de- 
clared against  the  will  of  the  people;"  that 
the  people  are  ten  to  one  against  it;  that 
"the  President  and  Congress  have  forced 
this  war  upon  the  United  States;"  that  now 
"they  are  attempting  by  military  conscrip- 
tion to  force  us  to  fight  a  war  to  which  we 
are  opposed;"  that  "the  integrity  of  the 
country  is  being  menaced;**  that  **this  war 
was  declared  to  protect  the  investments  of 
Wall  street  in  the  bonds  of  the  Allies." 

It  then  asks:  "Why  should  the  entire 
population  be  called  upon  to  suffer  and  die 
beeause  a  few  individuals  have  invested 
their  surplus  wealth  unwisely?  Are  you 
ready  to  give  your  life  to  save  their  dol- 
lars?" 

Defendants  contend  that  the  term  "enlist" 
as  used  in  the  state  statute  refers  onlv  to 
voluntary  enlistments,  and  that  the  statute 
is  not  violated  by  an  attempt  to  deter  men 
from  complying  with  the  Conscription  Law; 
while  the  state  contends  that  the  term  "en- 
list" as  used  in  the  statute  is  broad  enough 
to  Include  enlistments  under  the  Conscrip- 
tion Law  as  well  as  voluntary  enlistments, 
and  that  the  statute  is  violated  by  an  at- 
tempt to  deter  men  from  complying  with  the 
Conscription  Law  as  well  as  by  an  attempt 
to  deter  them  from  enlisting  voluntarily. 
It  is  not  necessary  to  determine  this  ques- 
tion in  this  case  for  the  pamphlet  does  not 
confine  itself  to  opposing  the  means  adopted 
for  raising  troops,  but  impugns  the  motives 
which  induced  the  President  and  Congress 
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to  enter  into  the  war,  and  attempts  by  un- 
founded and  unwarranted  assertions  to  in- 
cite opposition  to  the  war  and  to  create  a 
feeling  that  we  have  been  brought  into  it  for 
mercenary  and  unworthy  purposes.  It  man- 
ifests not  merely  opposition  to  conscription, 
but  opposition  to  the  war  and  to-  carrying 
on  the  war  in  any  manner.  Without  saying 
in  so  many  words  "that  men  should  not  en- 
list,'* the  whole  tenor  of  the  article  is  cal- 
culated to  incite  opposition  to  the  war  and 
to  deter  men  from  enlisting  or  otherwise 
aiding  in  carrying  it  on.  To  violate  the 
statute  it  is  not  necessary  that  the  pamphlet 
circulated  should  directly  and  expressly 
urge  men  to  refrain  from  enlisting,  but  the 
statute  is  violated  if  the  natural  and  reason- 
able effect  of  the  pamphlet  circulated  is  to 
deter  men  from  doing  so.  Masses  Pub.  Co. 
V.  Patten  (C.  C.  A.)  245  Fed.  102;  United 
States  V.  Pierce  (D.  C.)  245  Fed.  878.  We 
think  that  such  is  the  effect  of  the  pamphlet 
in  question,  and  the  contention  of  defend- 
ants that,  although  the  pamphlet  opposes 
compliance  with  the  Conscription  Law,  it 
does  not  oppose  voluntary  enlistment,  and 
for  that  reason  does  not  transgress  the  stat- 
ute, cannot  be  sustained. 

Defendants  also  contend  in  effeot  that 
as  §  8  of  article  1  of  the  Federal  Con- 
stitution confers  upon  Congress  the  power  to 
declare  war  and  raise  armies  and  to  make 
all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  effect  the  powers  so  con- 
ferred, it  is  beyond  the  power  of  the  state  to 
prohibit  its  citizens  from  hindering  or  inter- 
fering with  the  raising  of  such  armies;  that 
laws  to  accomplish  that  purpose  can  be  en- 
acted only  by  Congress. 

These  constitutional  provisions  and  the 
laws  of  Congress  passed  pursuant  thereto 
were  under  consideration  in  Presser  v.  Illi- 
nois, 116  U.  S.  262,  29  L.  ed.  616,  6  Sup.  Ct. 
Rep.  580,  and  in  Houston  v.  Moore,  6  Wheat. 
1,  6  L.  ed.  19.  In  the  Presser  Case  it  was 
held  that  a  law  of  the  state  of  Illinois  pro- 
hibiting any  body  of  men,  other  than  the 
militia  of  the  state  and  the  troops  of  the 
United  States,  from  drilling  or  parading 
with  arms  without  a  license  from  the  gover- 
nor, did  not  infringe  either  the  Federal  Con- 
stitution or  the  Federal  laws,  aa  it  did  not 
interfere  with  the  organization,  arming,  and 
drilling  of  the  militia  aa  provided  by  the 
Federal  laws.  In  the  Houston  Case  a  stat- 
ute of  the  state  of  Pennsylvania  providing 
that  a  member  of  the  militia  of  that  state 
who  was  called  into  the  service  of  the  United 
States  and  who  refused  to  obey  such  call 
should  be  tried  by  a  state  court-martial  and 
be  liable  to  the  penalties  prescribed  by  the 
act  of  Congress  was  held  valid  as  the  de- 
linquent had  not  actually  entered  the  Fed- 
eral service,  and  the  Federal  jurisdiction 
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had  not  become  exclusive.  It  is  dear  from 
these  and  numerous  other  Federal 'decisions 
that  state  statutes  do  not  offend  against  the 
constitutional  provisions  cited  unless  they 
trench  upon  the  power  of  the  national  gov- 
ernment to  raise  troops,  or  interfere  with 
or  hinder  the  operation  of  the  Federal  laws 
governing  such  matters.  The  statute  here 
in  question  does  neither ;  it  merely  prohibits 
advocating,  within  this  state,  that  men 
should  not  enlist  and  should  not  aid  in 
prosecuting  the  war  against  the  public  ene- 
mies. In  enacting  it  as  a  police  regulation, 
the  legislature  was  well  within  its  province. 

Neither  do  we  think  that  the  so-called  Es- 
pionage Law  of  June  15,  1917,  passed  by 
Congress,  abrogates  or  supersedes  this  stat- 
ute. The  citizens  of  the  state  are  also 
citizens  of  the  United  States  and  owe  a  duty 
both  to  the  state  and  to  the  United  States. 
The  state  is  a  part  of  the  nation  and  owes 
a  duty  to  the  nation  to  support,  in  full 
measure,  the  efforts  of  the  national  govern- 
ment to  secure  the  safety  and  protect  the 
rights  of  its  citizens  and  to  preserve,  main- 
tain, and  enforce  the  sovereign  rights  of  the 
nation  against  the  public  enemies,  and  to 
that  end  the  state  may  require  its  citizens 
to  refrain  from  any  act  which  will  interfere 
with  or  impede  the  national  government  in 
effectively  prosecuting  the  war  against  such 
public  enemies.  It  is  the  duty  of  all  eiti- 
zens  of  the  state  to  aid  the  state  in  perform- 
ing its  duties  as  a  part  of  the  nation,  and 
the  fact  that  such  citizens  are  also  citizens 
of  the  United  States  and  owe  a  direct  duty 
to  the  nation  does  not  absolve  them  from 
their  duty  to  the  state,  nor  preclude  the 
state  from  enforcing  such  duty.  Halter  v. 
Nebraska,  206  U.  S.  34,  61  L.  ed.  696,  27 
Sup.  Ct.  Rep.  419,  10  Ann.  Cas.  626.  True, 
the  state  cannot  make  or  enforce  require- 
ments which  are  inconsistent  with  those  of 
the  national  government,  for  those  of  the 
national  government  are  paramount  in  ca»e 
of  conflict.  But  here  there  is  no  conflict  be- 
tween the  state  statute  and  the  Federal  law, 
and  both  may  subaist  and  be  given  effect. 
Presser  v.  Illinois,  supra. 

"Every  citizen  of  the  United  States  is  also 
.  a  citizen  of  a  state  or  territory.  He  may  be 
said  to  owe  allegiaaoe  to  two  sovereigns,  and 
may  be  liable  .  .  .  lor  an  infraction  of  tiie 
laws  of  eitlier.  The  same  act  may  be  an 
offense  or  transgression  of  the  laws  of  both." 
Moore  v.  Illinois,  14  How.  13,  14  L.  ed.  306. 

"Where  a  person  owes  a  duty  to  two  sover- 
eigns, he  is  amenable  to  both  for  ite  perform- 
ance, and  either  may  call  him  to  account'* 
£}c  parte  Siebold,  100  U.  S.  371,  26  L.  ed. 
717. 

See  also  Fox  v.  Ohio,  6  How.  410,  12  L.  ed. 
213;  United  States  v.  Marigold,  9  How.  560, 
13  L.  ed.  257;  Cross  v.  North  Carolina,  132 
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U.  S.  131,  33  L.  ed.  287,  10  Sup.  Ct.  Rep. 
47;  Re  Green,  134  U.  S.  377,  33  L.  ed.  961, 
10  Sup.  Ct.  Rep.  586;  Davis  v.  Reason,  133 
U.  S.  333,  33  L.  ed.  637,  10  Sup.  Ct.  Rep. 
299,  8  Am.  Crim.  Rep.  89;  Crossley  v.  Cali- 
fornia, 168  U.  S.  640,  42  L.  ed.  610,  18  Sup. 
Ct.  Rep.  242;  Grafton  v.  United  States,  206 
r.  S.  333,  51  L.  ed.  1084,  27  Sup.  Ct.  Rep. 
749, 11  Ann.  Cas.  640;  Reid  v.  Colorado,  187 
U.  S.  137,  47  L.  ed.  108,  23  Sup.  Ct.  Rep.  92, 
12  Am.  Grim.  Rep.  506;  State  v.  Oleson,  26 
Minn.  507,  5  N.  W.  959;  State  v.  Lee,  29 
Minn.  445, 13  N.  W.  913. 

The  state  statute  prohibits  citizens  of  the 
state  from  discouraging  enlistment  in  either 
the  state  or  national  military  forces  and 
from  advocating  that  citizens  of  the  state 
should  not  aid  in  carrying  on  the  war.  The 
act  of  Congress  provides:  "Whoever,  when 
the  United  States  is  at  war,  shall  wilfully 
make  or  convey  false  reports  or  false  state- 
ments with  intent  to  interfere  with  the 
operation  or  success  of  the  military  or  naval 
forces  of  the  United  States  or  to  promote 
the  success  of  its  enemies  and  whoever,  when 
the  United  States  is  at  war,  shall  wilfully 
cause  or  attempt  to  cause  insubordination, 
disloyalty,  mutiny,  or  refusal  of  duty,  in 
the  military  or  naval  forces  of  the  United 
States,  or  shall  wilfully  obstruct  the  recruit- 
ing or  enlistment  service  of  the  United 
States,  to  the  injury  of  the  service  or  of  the 
United  States,  shall  be  punished  by  a  fine  of 
not  more  than  $10,000  or  imprisonment  fc^ 
not  more  than  twenty  years,  or  both." 

Defendants  recognize  and  call  attention  to 
the  wide  difTerence  between  these  laws.  The 
one  is  designed  to  enforce  a  duty  which  the 
citizen  of  the  state  owes  to  the  state ;  the 
other  to  enforce  a  duty  which  the  citizen  of 
the  United  States  owes  to  the  United  States. 
There  are  many  acts  which  may  violate  one, 
but  not  the  other,  of  these  laws,  and  there 
are  also  many  acts  which  may  violate  both, 
but  the  state  statute  is  not  necessarily  in- 
valid for  that  reason.  There  is  nothing  in 
the  statute  which  is  inconsistent  with  the 
Federal  law,  nor  which  in  any  manner  in- 
terferes with,  hinders,  or  delays  the  op- 
eration of  that  law.  The  state  has  control 
of  its  internal  affairs,  and  in  the  exercise  of 
its  police  power  may  prescribe  rules  of  con- 
duct for  its  citizens,  and  may  forbid  what- 
ever is  inimical  to  the  public  interests,  or 
contrary  to  the  public  policy  of  the  state.  6 
R.  C.  l'  p.  191,  §  190.  That  the  state  is  in- 
hibited from  exerting  its  police  power  to  ob- 


struct the  operations  of  the  national  govern- 
ment, or  to  regulate  matters  controlled  and 
regulated  by  the  national  government,  does 
not  mean  that  in  time  of  war  it  may  not 
make  the  national  purposes  its  own  purposes 
to  the  extent  of  exerting  its  police  power  to 
prevent  its  own  citizens  from  obstructing 
the  accomplishment  of  such  purposes. 

Defendants  also  contend  that  the  statute 
abridges  the  freedom  of  speech  and  of  the 
press  secured  to  citizens  of  the  United  States 
by  the  Ist  section  of  the  14th  Amendment 
to  the  Federal  Constitution.  To  what  extent 
this  Amendment  takes  from  the  states  the 
power  to  place  legislative  restrictions  upon 
the  freedom  of  speech  and  the  freedom  of  the 
press  is  still  a  mooted  question;  but,  con- 
ceding that  it  protects  this  right  from 
abridgment  by  the  states,  the  freedom  se- 
cured thereby  is  not  an  unlimited  license  to 
speak  and  to  publish  whatever  one  may 
choose.  It  is  settled  that  the  state  may  pro- 
hibit publications  or  teachings  which  are  in- 
jurious to  society,  or  which  tend  to  subvert 
or  imperil  the  government  or  to  impede  or 
hinder  it  in  the  performance  of  its  public 
and  governmental  duties  without  infringing 
the  constitutional  provisions  which  preserve 
freedom  of  speech  and  of  the  press.  These 
constitutional  provisions  preserve  the  right 
to  speak  and  to  publish  without  previously 
submitting  for  official  approval  the  matter 
to  be  spoken  or  published,  but  do  not  grant 
immunity  to  those  who  abuse  this  privilege, 
nor  prevent  the  state  from  making  it  a  penal 
offense  to  publish  or  advocate  matters  or 
measures  inimical  to  the  public  welfare. 
State  v.  Pioneer  Press  Co.  100  Minn.  173, 
9  L.R.A.  (N.S.)  480,  117  Am.  St.  Rep.  684, 
110  N.  W.  867,  10  Ann.  Cas.  351 ;  Patterson 
v.  Colorado,  205  U,  S.  454,  51  L.  ed.  879,  27 
Sup.  Ct.  Rep.  556,  10  Ann.  Cas.  689;  United 
States  V.  Pierce  (D.  C.)  245  Fed.  878; 
People  V.  Most,  171  N.  Y.  423,  58  UR.A.  509, 
64  N.  £.  175;  Respublica  v.  Dennie,  4 
Yeates,  267,  2  Am.  Dec.  402;  2  Story,  Const. 
§  1880. 

The  United  States  is  at  war,  and  we  think 
the  legislature  did  not  exceed  its  power  in 
making  it  a  criminal  offense  to  advocate 
that  men  should  not  enlist  in  the  military 
forces  or  aid  in  prosecuting  the  war. 

The  first  question  is  answered  In  the  af- 
firmative and  each  of  the  others  in  the  nega- 
tive; and  the  case  will  be  remanded  for 
further  proceedings  in  the  trial  court. 


Annotatioii — Power  of  state  under  Federal  Constitution  to  legislate  with 

respect  to  Army  and  Navy. 


This  note  purports  to  include  in  gen- 
eral only  cases  involving  the  validity  of 
state  laws  relating  to  the  Army  and 
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Navy  as  affected  by  the  power  of  Con- 
gress or  of  the  Federal  government  over 
the  same.    In  other  words,  the  question 
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considered  is  one  of  conflict  of  author- 
ity; and  cases  involving  the  validity  of 
state  legislation  as  affected  bv  other  con- 
siderations are  not  covered.  Nor  does 
the  note  include  cases  treating  merely 
the  question  of  the  powers  of  the  state 
courts. 

The  Federal  Constitution,  in  art.  1,  § 
8,  provides  that  the  Congress  shall  have 
power  "to  raise  and  support  armies,  but 
no  appropriation  of  money  to  that  use 
shall  be  for  a  longer  time  than  two 
years;  to  provide  and  maintain  a  navy: 
to  make  rules  for  the  government  and 
regulation  of  the  land  and  naval  forces; 
to  provide  for  calling  forth  the  militia 
to  execute  the  laws  of  the  Union,  sup- 
press insurrections  and  repel  invasions; 
to  provide  for  organizing,  arming,  and 
disciplining  the  militia,  and  for  govern- 
ing such  part  of  them  as  may  be  employed 
in  the  service  of  United  States,  reserv- 
ing to  the  states,  respectively,  the  ap- 
pointment of  the  officers,  and  the  author- 
ity of  training  the  militia  according  to 
the  discipline  prescribed  by  Congress." 
It  also  provides  in  art.  1,  §  10,  that  no 
state  shall,  without  the  consent  of  Con- 
gress, keep  troops  or  ships  of  war  in 
time  of  peace. 

State  v.  Holm,  ante,  304,  in  uphold- 
ing the  constitutionality  of  a  state  law 
prohibiting  the  publication  or  circula- 
tion of  any  book,  pamphlet,  etc.,  advo- 
cating that  men  should  not  enlist  in  the 
military  or  naval  forces  of  the  state  or 
of  the  United  States,  feeems  to  be  clearly 
in  accord  with  the  interpretation  placed 
by  earlier  decisions  on  the  Federal  Con- 
stitution and  laws  of  Congress  enacted 
pursuant  thereto,  although  no  case  of  a 
precisely  similar  nature  has  been  found. 
The  statute  in  the  Holm  Case  was  held 
not  an  interference  with  the  power  of 
Congress  over  the  Army  and  Navy,  nor 
inconsistent  with  any  act-  of  Congress 
with  respect  thereto. 

Most  of  the  eases  on  the  question  of 
the  power  of  the  states  under  the  Federal 
Constitution  to  legislate  with  respect  to 
the  Army  and  Navy  have  been  concerned 
with  legislation  relating  to  the  militia; 
and  many  of  these  decisions  are  now  of 
historical  interest  only,  because  of  subse- 
quent changes  in  the  laws  enacted  by 
Congress.  The  respective  powers  of  Con- 
gress and  of  the  states  will  be  made 
clearer,  however,  by  a  reference  to  some 
of  these  cases;  but  it  should  be  observed 
that  there  are  other  cases  also  on  the 
same  ultimate  question  which  do  not  in- 
volve the  validity  of  state  laws,  and 
therefore  are  not  included  in  the  note. 

The  restriction  on  the  power  granted 
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to  Congress  in  the  reservation  to  the 
states  of  the  appointment  of  officers  and 
the  training  of  the  militia  was  not  in- 
tended as  an  expression  of  the  only 
power  which  was  left  to  the  states  over 
the  militia.  Ansley  v.  Timmons  (1825) 
3  M'Cord,  L.  (S.  0.)  329;  Dunne  v. 
People  (1879)  94  IlL  120,  34  Am.  Rep. 
213. 

Thus,  it  is  said  in  People  ex  reL  Leo 
V.  Hill  (1891)  126  N.  Y.  497,  27  N.  E. 
789,  and  the  statement  is  supported  by 
other  cases  cited  in  the  note,  that  the 
power  conferred  upon  Congress  by  the 
Federal  Constitution  to  provide  for  or- 
ganizing, arming,  and  disciplining  the 
militia  ''does  not  exclude  state  legisla- 
tion upon  the  same  subject,  unless  the 
power  conferred  on  Congress  is  actually- 
exercised.  The  power  to  control  and 
organize  the  militia  resided  in  the  sev- 
eral states  at  the  time  of  the  adoption  of 
the  Constitution  of  the  United  States^ 
and  was  not  taken  away  by  that  instru- 
ment. The  power  of  legislation  over  the 
subject  after  its  adoption  was  concur- 
rent in  the  states  and  in  Congress,  a^ 
the  power  of  state  legislation  remained 
until  Congress,  in  the  exercise  of  the 
power  conferred  upon  it  by  the  Constitu- 
tion, had  legislated.  State  legislation 
in  relation  to  the  militia  is  only  ex- 
cluded when  repugnant  to  or  incon- 
sistent with  Federal  legislation,  en- 
acted within  the  purview  of  the  pow- 
er conferred  by  the  Federal  Consti- 
tution; and  there  is  authority  for 
regarding  state  legislation  as^  inconsis- 
tent, which  undertakes  to  supplement 
laws  passed  by  Congress,  covering  the 
subject  of  the  power,  by  annexing  new 
qualifications  or  incidents  not  pre- 
scribed by  the  Federal  law.'' 

And  it  was  held  in  People  ex  rel.  Leo 
V.  Hill  (N.  Y.)  supra,  that  a  state  law 
conferring  on  the  governor,  as  com- 
mander in  chief,  the  power  to  disband 
national  guard  organizations,  did  not 
violate  the  Federal  Constitution.  The 
court  stated  that,  assuming  that  author- 
ity to  disband  a  company  must  be  found 
in  the  Federal  statutes,  this  poAver  was 
implied  in  that  conferred  by  the  act  of 
Congress  declaring  that  the  militia  of 
each  state  shall  be  arranged  into  divi- 
sions, brigades,  etc.,  "as  the  legislature 
of  the  state  may  direct."  To  the  effect, 
however,  that  a  governor  of  a  state  has 
no  power  to  depose  an  officer  in  or  dis- 
turb the  organization  of  militia  or  volun- 
teer regiments  after  they  are  mustered 
into  the  service  of  the  United  States, 
see  (1862)  10  Ops.  Atty.  Gen.  279,  and 
(1898)  22  Ops.  Atty.  Gen.  225.    See,  in 
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this  eonneotion,  note  to  Lewis  v.  Lewell- 
iugj  23  L.R.A.  510,  on  the  power  of  the 
governor  to  disband  militia. 

The  Dlinois  SUtute  of  1879,  provid- 
ing for  the  organizing,  arming,  drilling, 
and  maintaining  of  the  state  militia,  was 
held  in  Dunne  v.  People  (HL)  supra,  not 
invalid  as  in  conflict  with  the  Federal 
Constitution  or  the  laws  of  Congrress. 
And  the  fact  that  the  state  law  might 
not  be  in  harmony  with  the  acts  of  Con- 
gress in  minor  matters  as  to  detail  of 
organization  was  held  not  to  render  the 
state  law  invalid,  especially  where  the 
repugnancies  were  in  those  sections  of 
the  law  relating  to  the  organization  of 
the  active  militia  when  organized  for 
state  purposes,  and  not  in  those  sections 
relating  to  the  entire  body  of  the  militia, 
nor  to  the  militia  when  called  into  the 
service  of  the  United  States. 

And  the  above  statute  was  held  also, 
in  Dunne  v.  People  (HL)  supra,  not  in 
violation  of  the  provision  of  the  Federal 
Constitution  prohibiting  states  from 
keeping  "troops"  in  time  of  peace. 

Under  the  provision  of  the  Federal 
Constitution  that  no  state  shall,  with- 
out the  consent  of  Congress,  keep  troops 
in  time  of  peace,  the  court  was  of  the 
opinion  in  Smith  v.  Wanser  (1902)  68 
N.  J.  L.  249,  52  Atl.  309,  that  a  state  is 
prohibited  from  organizing  or  maintain- 
ing any  state  force  other  than  militia, 
in  time  of  peace,  unless  the  consent  of 
Confess  has  first  been  obtained.  And 
although  holding  that  the  state  legisla- 
ture by  the  Act  of  1900  did  not  intend 
to  create  an  organized  body  of  troops 
T^nown  as  the  National  Guard,  distinct 
from  and  not  included  within  the  militia, 
the  court  stated  in  effect  that  if  the  act 
in  question  was  so  intended,  it  violated 
this  provision  of  the  Federal  Constitu- 
tion. 

It  was  held  in  State  ex  rel.  Madigan 
V.  Wagner  (1898)  74  MiniL  618,  42 
LR.A.  749,  73  Am.  St.  Rep.  369,  77  N. 
W.  424,  that  the  national  guard  or  ac- 
tive militia  of  the  state,  organized  under 
state  law,  the  members  of  which,  when 
not  engaged,  at  stated  periods,  in  drilling 
and  training  for  military  duty,  were  em- 
ployed in  their  usual  civil  avocations, 
subject  to  call  for  military  service  when 
public  exigencies  should  require,  were 
neither  "troops,"  within  the  meaning  of 
the  above  provision  of  the  Federal  Con- 
stitution, nor  a  "standing  army,"  within 
the  meaning  of  §  14  of  the  Bill  of  Rights 
of  the  state  Constitution. 

Under  the  Act  of  Congress  of  1792, 
providing  that  persons  of  the  age  of 
eighteen  years  and  under  the  age  of 
I.R.A.1918C. 


foFTty-five  years,  except  as  thereinafter 
provided,  should  be  enrolled'  in  the  mili- 
tia, and  exempting  from  military  duty 
certain  officers  and  ^^all  persons  who  now 
are  or  may  hereafter  be  exempted  by 
the  laws  of  the  respective  states,"  it  was 
competent  for  the  l^islature  to  exempt 
from  enrolment  in  the  militia  persons  of 
certain  ages,  as  those  under  twenty-one 
and  over  thirty  years  of  age.  Opinion 
of  Justices  (1839)  22  Pick.  (Masa.)  571. 

In  Opinion  of  Justices  (1860)  14  Gray 
(Mass.)  614,  it  was  held  that,  as  the 
Federal  government  had  authority  to  de- 
termine who  should  compose  the  militia, 
and  had  so  determined  by  the  Act  of 
Congress  of  1792,  a  state  legislature 
could  not  constitutionally  provide  for  . 
the  enrolment  in  the  militia  of  any  per- 
sons other  than  those  enumerated  in 
such  act. 

However,  a  state  law  declaring  aliens 
between  the  ages  of  eighteen  and  forty- 
five,  who  had  resided  in  the  state  for  six 
months,  to  be  subject  to  militia  duty, 
was  held  in  Ansley  v.  Timmons  (1825) 
a  M'Cord,  L.  (S.  0.)  329,  not  invalid  as 
offending  against  the  Federal  Constitu- 
tion or  statutes  or  the  Law  of  Nations. 
The  note  does  not  cover  the  general  ques- 
tion whether  an  alien  is  subject  to  mili- 
tary duty. 

The  cases  of  Pressor  v.  Illinois  (1886) 
116  U.  S.  252,  29  L.  ed.  615,  6  Sup.  Ct. 
Rep.  580,  and  Houston- v.  Moore  (1820) 
5  Wheat.  (U.  S.)  1,  5  L.  ed.  19,  sustain- 
ing respectively  the  validity  of  statutes 
of  niinois  and  of  Pennsylvania,  are  set 
out  in  State  v.  Holm,  ante,  304. 

Pressor  v.  Illinois  (tJ.  S.)  supra,  was 
followed  in  Com.  v.  Murphv  (1896)  166 
Mass.  172,  32  L.R.A.  608,  44  N.  E.  138, 
holding  that  the  constitutional  right  to 
bear  and  keep  arms  for  the  common  de- 
fense was  not  violated  by  a  statute  pro- 
hibiting unauthorized  bodies  of  men  to 
associate  together  as  a  military  organ- 
ization, or  to  drill  and  parade  with  arms 
in  cities  and  towns;  and  that  the  fact 
that  the  statute  exempted  certain  inde- 
pendent military  bodies  from  its  oper- 
ation did  not  render  it  unconstitutional 
as  class  legislation.  In  this  connection, 
see  annotation  on  "Constitutional  right 
to  bear  arms,"  appended  to  State  v. 
Keet,  L.R.A.1917C,  63,  and  earlier  notes 
therein  referred  to. 

In  Re  Fair  (1900)  100  Fed.  149,  in 
holding  that  the  state  courts  were  with- 
out jurisdiction  to  try  one  accused  of 
murder  where  it  appeared  that  the  act 
was  done  in  the  performance  of  his  duty 
as  a  soldier  of  the  United  States,  the 
court  said :    "In  the  matter  before  us  the 
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petitioners  were  acting  for  and  on  be- 
half of  the  United  States,  under  the  mili- 
tary authority  of  the  United  States, — a 
subject-matter  the  control  of  which,  un- 
der the  Constitution,  is  vested  solely  in 
the  general  government.  The  state  can- 
not in  any  particular,  either  through  its 
legislature  or  judicial  department,  reg- 
ulate or  circumscribe  the  powers  of  the 
United  States  in  respect  thereto.  The 
wisdom,  expediency,  or  justness  of  the 
military  laws,  rules,  and  regulations 
adopted  and  prescribed  by  the  United 
States  are  no  concern  of  the  state.  The 
proper  enforcement  of  such  laws,  rules, 
and  regulations  cannot  be  measured  and 
determined  by  state  laws." 

Although  the  note  does  not  purport 
to  cover  questions  as  to  the  validity 
of  statutes  respecting  the  Army  and 
Navy  arising  merely  under  the  state 
Constitution  or  laws,  attention  is  called 
to  the  recent  case  of  State  ex  rel. 
Morris  v.  HandUn  (1917)  38  S.  D. 
550,  162  N.  W.  379,  holding  that  the 
state  Constitution  was  not  violated  by 
a  statute  enacted  by  the  legislature 
of  South  Dakota  in  1917,  providing 
that  every  enlisted  man  in  the  Fourth 
South  Dakota  Infantry  (which  had  been 
drafted  into  the  Federal  service  and 
had  served  on  the  Mexican  border) 
should  be  paid  at  the  time  of  his  re- 
turn from  the  Federal  service  the  sum  of 
$75,  and  making' an  appropriation  there-' 


for.  The  statute  declared  that  the  pay* 
ment  was  made  for  the  ''purpose  of  en- 
courag^ng  military  training,  the  payment 
for  services  of  the  members  of  said  regi- 
ment for  Federal  services  upon  the 
Mexican  border,  and  for  continued  serv- 
ice in  the  National  Guard  Reserve  of  the 
United  States."  And  the  provisions  of 
the  state  Constitution  which  it  was  eon- 
tended  were  violated  were  that  "no  in- 
debtedness shall  be  incurred  or  money 
expended  by  the  state,  and  no  warrant 
shall  be  drawn  upon  the  stat«  treasurer 
except  in  pursuance  of  an  appropriation 
for  the  specific  purpose  first  made;" 
that  the  legislature  should  not  grant 
any  extra  compensation  to  any  public 
oflftcer,  employee,  or  agent  after  the 
service  shall  have  been  rendered  or  the 
contracts  made,  nor  authorize  the  pay- 
ment of  any  claims  created  against  the 
state  under  any  agreement  or  contract 
made  without  express  authority  of  law, 
except  that  the  legislature  might  make 
appropriations  for  expenditures  incurred 
in  suppressing  insurrection  or  repelling 
invasion;  and  that  the  legislature  should 
not  make  donations  to  individuals,  asso- 
ciations, or  corporations. 

The  question  whether  state  militias 
are  subject  to  the  Articles  of  War  of  the 
United  States  is  treated  in  a  note  to 
State  ex  rel.  Poole  v.  Peake,  40  L.R.A. 
(N.S.)  354.  R.  E.  H. 


MISSISSIPPI  supreme:  court. 

(Division  A.) 

LONDON     GUARANTEE    &     ACCIDENT 
COMPANY,  Limited,  Appt., 

V. 

J.  J.  NEWMAN  LUMBER  COMPANY. 

(—  Miss.  — ,  77  So.  522.) 

Contract  -^  signed     by     agent  -^  who 
bound. 

A  guaranty  in  a  letter  from  insurance 
agents  to  a  policyholder,  stating  that  "our 
office  personally  guarantees"  a  given  rate, 
binds  the  agents  and  not  the  principal,  al- 
though the  letter  is  signed  by  them  "Mana- 
gers." 
For  other  oaaeSy  see  Principal  and  Agent, 

IIL  in  Dig.  1-52  N.  8. 

(January  28,  1918.) 


APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Forrest  County 
in  its  favor,  for  a  part  only  of  its  claim ^ 
in  an  action  brought  to  recover  a  balance 
alleged  to  be  due  on  the  premium  on  an 
employers*  liability  policy  issued  by  plain- 
tiff to  defendant.     Reversed. 

Statement  by  Smith,  Ch.  J.: 

This  action  was  begun  in  the  court  be- 
low  by  appellant,  to  recover  of  appellee  a 
balance  alleged  to  be  due  it  on  the  premium 
on  an  employers'  liability  policy  issued  by 
it  to  appellee  on  March  31,  1Q09.  Several 
pleas  were  filed  by  appellee,  in  one  of  which 
is  alleged  the  breach  of  a  collateral  agree- 
ment alleged  to  have  been  entered  into  by 
appellant  with  appellee  when  a  similar  pol- 
icy was  issued  by  it  to  appellee  in  1908,  by 
reason  of  which  appellant  is  indebted  to  ap- 
pellee in  an  amount  in  excess  of  that  sued 


Note.  —  The  question  as  to  the  personal 
liability  of  one  who  signs  a  contract  by 
adding  words  indicating  a  representative 
capacity  to  his  signature  is  treated  in  the 
note  to  Gavazza  v.  Plummer,  42  L.R.A. 
L.R.A.1918C. 


(N.S.)  1;  and  see  later  cases,  Clark  v.  Tal- 
bott,  44  L.R.A.(N.S.)  731;  Denman  v. 
Brenneman,  L.R.A.1915E,  1047;  and  Ellia 
v.  Stone,  L.R.A.1916F,  1228. 
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for;  by  another  plea,  however,  an  indebted- 
ness of  something  over  $200  was  admitted, 
and  the  tender  thereof  to  appellant  made. 
At  the  close  of  the  evidence,  and  at  the 
request  of  appellee,  the  jury  were  peremp- 
torily instructed  to  find  for  appellant  for 
the  amount  admitted  to  be  due  by  appellee, 
and  there  was  a  verdict  and  judgment  ac- 
ct»rdingly. 

Louis  V.  Clark  ft  Co.  are  insurance  agents, 
doing  business  at  Birmingham,  Alabama, 
and  represent  a  number  of  fire,  accident, 
and  industrial  insurance  companies,  among 
which  are  appellant  and  the  Industrial  In- 
surance Company  of  Birmingham,  Alabama, 
neither  of  which  have  any  connection  with 
the  other.  Clark  ft  Co.  are  the  managers 
of  appellant's  Southern  Department,  com- 
posed of  the  states  of  Alabama  and  Missis- 
sippi. The  Industrial  Insurance  Company 
was  organized  by  Louis  V.  Clark  himself, 
who  is  also  the  president  and  principal 
stockholder  thereof.  For  a  number  of  years 
prior  to  the  institution  of  this  suit  appellee 
had  been  obtaining  annually  through  Clark 
4  Co.  two  insurance  policies,  one  an  em- 
ployers* liability,  and  the  other  a  workmen's 
collective,  policy;  the  former  indemnifying 
it  for  all  money  paid  to  employees  as  dam- 
ages for  injuries  suffered  by  them  on  ac- 
count of  appellee's  ne^igence,  and  the  latter 
indemnifying  it  for  money  paid  to  employees 
for  certain  losses  sustained  by  them  for 
vhich  appellee  was  not  legally  responsible. 
Separate  written  applications  were  annually 
made  by  appellee  for  each  of  these  policies, 
hoth  of  which  would  be  at  times  written  by 
appellant,  and  were  so  written  by  it  in 
March,  1906,  the  policies  expiring  in  March, 
1907.  The  premiums  on  the  policies  were 
based  on  a  per  cent  of  the  total  amount  of 
wages  paid  by  appellee  to  its  employees 
during  the  period  of  time  covered  by  the 
policies.  When  the  two  policies  issued  by 
appellant  in  1906  were  about  to  expire, 
appellee  declined  to  renew  them  unless  the 
premiums  thereon  were  reduced,  whereupon 
Louis  V.  Clark  went  in  person  to  appellee's 
place  of  business,  and  in  an  interview  with 
L.  L.  Major,  its  manager,  it  was  agreed  that 
the  employers'  liability  policy  should  be 
written  by  appellant  at  the  premium  rate 
of  80  cents  on  each  $100  of  wages  paid  by 
appellee,  and  that  the  workmen's  collective 
policy  should  be  written  by  the  Industrial 
Insurance  Company  at  the  rate  of  $1.70  for 
each  $100  of  wages  paid  by  appellee,  making 
a  total  rate  on  the  two  policies  of  2^  per 
cent  on  the  amount  of  wages  paid;  Clark 
promising  and  for  his  agency  personally 
guaranteeing  that  the  net  amount  to  be  paid 
the  Industrial  Insurance  Company  in  pre- 
miums would  be  reduced  to  such  an  extent 
that  the  total  amount  paid  both  companies  | 
LR.A.1918C. 


would  not  exceed  2  per  cent  of  the  amount 
of  wages  paid  its  employees  by  appellee. 
This  reduction  was  to  be  brought  about  In 
the  manner  set  forth  in  the  letters  herein- 
after set  out.  Upon  Clark's  return  to  Bir- 
mingham he  mailed  the  policies  to  appellee, 
the  letter  inclosing  the  policy  of  the  Indus- 
trial  Company   being  as  follows: 

London  Guarantee  ft  Accident  Company, 
Limited.,  of  London,  England.  United 
States  Branch:  Head  Office,  Chicago,  111. 
A.  W.  Masters,  General  Manager.  South- 
ern Department:  Louis  V.  Clark  ft  Co., 
Managers,  214-216  North  20th  Street, 
P.  O.  Drawer  891,  Birmingham,  Ala. 
Long  Distance  Telephone  607. 

Birmingham,  Ala.,  April  10,  1907. 
J.  J.  Newman  Lumber  Company, 
Hattiesburg,  Miss. 
Dear  Sirs: — 

No.  10782 — Industrial  Insurance  Co.  In- 
closed herewith  is  the  above-numbered  pol- 
icy issued  in  lieu  of  No.  10728,  which  you 
will  kindly  return  to  us  for  cancelation.  In 
connection  with  the  policy  inclosed,  and  B- 
7723 — London  Guarantee  ft  Accident  Com- 
pany, covering  employers'  liability,  we  wish 
to  say  to  you  that  this  office  personally 
guarantees  that  the  rate  your  company 
will  have  to  pay  shall  not  exceed  2  per 
cent  total,  and  shall  be  as  much  less  as  you 
can  help  us  to  make  it  by  reducing  the 
losses  to  a  minimum  and  keeping  down  the 
hospital  and  medical  charges,  which  no 
other  company  allows,  so  faj*  as  we  are 
aware,  in  what  is  known  as  their  workmen's 
collective  policy.  At  the  end  of  the  year, 
we  will  give  you  an  itemized  statement 
showing  all  expenditures,  including  indem> 
nity,  hospital  and  medical  charges,  and  such 
other  items  not  contemplated  by  the  policy 
which  we  may  allow,  and  incidental  home 
office  expenses  of  conducting  the  business,, 
and  this  sum  total  will  be  subtracted  from 
the  sum  total  of  premium,  and  the  difference 
divided  equally  between  your  office  and  our 
own,  which  gives  you  the  benefit  of  our 
seventeen  years'  continuous  connection  aa 
agents  and  adjusters  of  losses  at  the  least 
possible  cost.  We  make  this  concession  con- 
fidentially, because  it  is  not,  generally 
speaking,  a  strictly  business  underwriting 
proposition,  yet  we  have  had  your  plant 
continuously  since  1890,  and  feel  that  we 
can  make  a  concession  that  would  be  valu- 
able to  your  interests,  especially  so  since 
Messrs.  Major  and  Sowers  are  of  so  great 
value  in  assisting  us  in  the  settlement  of 
claims,  which  keeps  our  loss  ratio  down  to 
a  minimum,  and  in  consequence  think  your 
company  should  enjoy  the  benefits.  We 
would  not  like  this  to  be  known  among  the 
other  milling  interests,  which  pay  us  large- 
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\y  in  exoeBs  of  your  charges,  for  the  reiuon 
that  we  could  not  afford  to  make  bo  low  a 
rate  where  the  service  rendered  by  the  as- 
sured is  not  of  the  same  degree  of  intelli- 
gence and  activity  in  handling  claims 
promptly.  Kindly  sign  the  inclosed  applica- 
tion and  return,  together  with  policy  No. 
10726,  greatly  obliging 

Yours  very  truly, 

Louis  V.  Clark  k  Co., 
RS  Enc.  Mgrs.  So.  Dept. 

Upon  the  expiration  of  these  policies  they 
were  each  renewed  upon  written  applica- 
tions therefor,  the  renewals  being  mailed  by 
Clark  &  Co.  to  Major  under  the  same  cover, 
the  letter  accompanying  them  being  prac- 
tically a  duplicate  of  the  one  hereinbefore 
set  out,  by  which  the  industrial  policy  of 
the  preceding  year  had  been  forwarded,  and 
is  as  follows: 

London  Guarantee  &  Accident  Company, 
Limited,  of  London,  England.  United 
States  Branch:  Head  Office,  Chicago,  111. 
A.  W.  Masters,  General  Manager.  South- 
em  Department:  Louis  V.  Clark  &  Co., 
Managers,  214-216  North  20th  Street,  P. 
O.  Drawer  801,  Birmingham,  Ala.  Long 
Distance  Telephone  607. 

Birmingham,  Ala.,  April  1,  1908. 
Mr.  L.  L.  Major, 

c/o  J.  J.  Newman  Lbr.  Co., 
Hattiesburg,  Miss. 
Dear  Sir: — 

10926— Industrial— B— 11350— L.  G.  &  A. 
Inclosed  herewith  are  the  above-numbered 
policies,  issued  in  accordance  with  applica- 
tions a  few  days  since.  In  this  connection 
we  wish  to  confirm  the  verbal  agreement 
that  our  office  personally  guarantees  that 
the  rate  your  company  will  have  to  pay 
shall  not  exceed  2  per  cent  total,  and  shall 
be  as  much  less  as  you  can  help  us  to  make 
it,  by  reducing  the  losses  to  a  minimum 
and  keeping  down  the  hospital  and  medical 
charges,  and  such  other  charges  w^hich  we 
have  been  paying  in  the  past,  not  contem- 
plated nor  included  in  the  policies^  which 
no  other  company  allows,  so  far  as  we  are 
aware,  in  what  is  known  as  the  workmen's 
collective  policy.  At  the  end  of  the  year 
we  will  give  you  an  itemized  statement 
showing  all  expenditures,  including  indem- 
nity, hospital  and  medical  charges,  and 
other  items  not  contemplated  by  the  policy, 
which  you  may  allow,  and  incidental  home 
office  expenees  in  conducting  the  business. 
This  sum  will  be  subtracted  from  the  sum 
total  of  the  premium  on  the  workmen's  col- 
lective policy,  and  the  difference  divided  be- 
tween your  office  and  our  own.  This  gives 
you  the  benefit  of  our  eighteen  years'  con- 
tinuous management  and  adjustment  of  j 
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your  losses,  which  with  your  assistance  we 
have  been  able  to  keep  at  a  minimum.  This 
concession  is  made  to  your  company  per- 
sonally on  your  account,  in  a  confidential 
way,  because  it  is  not,  generally  speaking, 
a  strictly  business  underwriting  proposition, 
yet  we  are  glad  personally  to  make  this 
special  concession  to  your  company,  for  the 
reason  that  at  the  rates  written  we  have  to 
regard  it  more  as  a  sentimental  than  busi- 
ness proposition.  And  again,  we  feel  that 
our  losses  will  be  kept  down  by  the  excellent 
management  of  yourself,  assisted  by  Mr. 
Sowers,  to  that  point  which  guarantees 
safety  on  the  proposition  as  a  whole.  .  .  . 
Kindly  acknowledge  receipt,  and  oblige, 
Yours  truly, 

Louis  V.  Clark  &  Co., 
ES  Enc.  Mgrs.  So.  Dept. 

The  premiums  due  each  of  these  compa- 
nies on  the  policies  issued  by  them  in  1907 
and  1908  were  paid  according  to  the  stipu- 
lations therein  and  without  any  complaint 
on  the  part  of  appellee.  Prior  to  the  expi- 
ration of  the  policies  issued  in  April,  190S, 
Major  severed  his  connection  with  appellee, 
and  when  the  policies  expired  in  1909  his 
successor  declined  to  renew  the  same  on  the 
old  basis,  and  the  negotiations  between  him 
and  Clark  &  Co.  relative  thereto  resulted  in 
appellant  issuing  to  appellee  an  employers' 
liability  policy  on  which  the  premium  to  be 
paid  was  55  cents  on  each  $100  of  wages 
paid  by  it  to  its  employees,  and  the  Indus- 
trial Company  issuing  to  it  a  workmen's 
collective  policy,  on  which  the  premium  to 
be  paid  was  $1.25  on  each  $100  of  wages 
paid  by  it  to  its  employees.  When  appel- 
lant's policy  was  issued,  the  amount  of 
wages  that  would  probably  be  paid  its  em- 
ployees by  appellee  during  the  period  cov- 
ered by  it  was  estimated,  and  a  premium 
based  thereon  paid,  but  at  the  end  of  the 
period  it  developed  that  appellee  had  paid 
its  employees  an  amount  of  wages  largely  in 
excess  of  that  estimated,  resulting  in  a 
balance  being  due  by  it  to  appellant  of 
something  over  $1,000.  This  it  declined  to 
pay,  claiming  that  appellant  had  guaran- 
teed, w^hen  the  policies  were  renewed  in 
1908,  that  the  combined  rate  to  be  paid  it 
and  the  Industrial  Company  by  appellee 
would  not  exceed  2  per  cent  of  the  amount 
of  wages  paid  by  appellee  to  its  workmen, 
but  that  each  company  had  collected  the 
full  rate  provided  by  the  policies,  so  that 
appellee  had  paid  a  total  rate  of  2|  per  cent 
on  the  amount  of  wages  paid  its  employees, 
from  which  it  follows  that  appellant  is  in- 
debted to  it  in  the  amount  thus  overpaid 
the  two  companies,  which  amount  excot'ds 
that  due  by  appellee  to  appellant  on  the 
policy   written   in   1909.      Appellant  knew 
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nothing  of  the  arrangement  made  by  Clark 
k  Co.  with  appellee  relative  to  premiums  to 
be  paid  on  any  of  theee  policies  to  the  In- 
dufltrial  Insurance  Company. 

Messrs.  Stevens  &  Cook  for  appellant. 

Mr.  S.  E.  Travis,  for  appellee: 

The  written  guaranty  made  contempo- 
raneously with  the  policy  in  consideration 
thereof  is  a  part  of  the  written  contract. 

Atkinscm  t.  Whitney,  67  Mies.  665,  7 
So.  644;  Doe  ex  dem.  Caillard  v.  Bernard, 
7  Smedes  &  M.  223;  Seieroe  v.  First  Nat. 
Bank,  50  Neb.  612,  70  N.  W.  220;  Bem- 
heimer  ▼.  Prince,  29  Misc.  308,  60  N.  Y. 
Sup*^.  449;  Eastern  Mfg.  Co.  ▼.  Brenk,  32 
Tex.  Civ.  App.  97,  73  S.  W.  538. 

A  general  agent  of  an  insurance  company, 
9ueh  as  Louis  V.  Clark  &  Company  is  ad- 
mitted to  be,  has  all  the  authority  of  the 
company  itself. 

Liverpool  &  L.  &  G.  Ins.  Co.  t.  Sheffy,  71 
Miss.  923,  16  So.  807;  New  Orleans  Ins. 
Asso.  V.  Matthews,  65  Miss.  301,  4  So.  62; 
Phenix  Ins.  Co.  v.  Bowdre,  67  Miss.  620,  19 
Am.  St.  Rep.  326,  7  So.  596;  Germania  L. 
Ins.  Co.  T.  Bouldin,  100  Miss.  660,  56  So. 
610. 

Smith,   Ch.  J,  delivered  the  opinion  of 
the  court : 
Appellee's  claim  is  based  altogether  upon 


the  second  letter  written  by  Clark  &  Co. 
to  Major,  inclosing  the  two  policies  issued 
in  April,  1908,  and  it  objected  in  the  court 
below  to  the  introduction  by  appellant  of 
the  letter  written  by  Clark  &  Co.  in  1907, 
inclosing  the  policy  of  the  Industrial  Insur- 
ance Company  then  issued,  and  also  to  the 
testimony  hereinbefore  set  out,  of  the  mat- 
ters which  rest  in  parol.  It  will  be  un- 
necessary for  us  to  pass  upon  the  rulings 
of  the  court  below  on  the  objections  inter- 
posed to  this  evidence,  for  the  reason  that 
the  guaranty  contained  in  the  letter  relied 
on  by  appellee  from  Louis  V.  Clark  &  Co. 
to  Major,  appellee's  manager,  that  the  total 
premiiun  to  be  paid  by  appellant  on  the  two 
policies  inclosed  therein  "shall  not  exceed 
2  per  cent''  (on  the  total  amount  of  wages 
paid  by  appellee  to  its  employees),  purports, 
and  consequently  must  be  held,  to  be  the 
personal  guaranty  of  the  agents,  and  not  of 
their  principal,  for  the  body  of 'the  letter, 
and  not  the  form  of  the  signature  thereto^ 
must  control.  Revolving  Scraper  Co.  v.  Tut* 
tie,  61  Iowa,  423,  47  Am.  Rep.  816, 16  N.  W. 
353;  Leaeh  ▼.  Blow,  8  Smedes  ft  M.  221; 
2  C.  J.  p.  674,  §  327;  4  EUiott^  Contr.  §& 
2884  et  seq. 
Revoraed  and  remanded. 

Suggestion  of  error  overruled. 
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Lb  P.  SMARTT,  Sheriff,  Plff.  in  Err., 

V. 

BOARD   OF   COUNTY    COMMISSIONERS 
OF  CRAIG  COUNTY. 

(—  Okla.  — ,  169  Pac.  1101.)' 

Gounty  —  co6t  of  feeding  prisoners. 

Moneys  lawfully  expended  by  a  sheriff  in 
the  feeding  of  prisoners,  and  fees  earned  by 
him  in  the  discharge  of  duties  imposed  upon 
him  by  the  Constitution  and  laws  of  the 
state,  constitute  a  valid  charge  against  the 
county,  aod  are  not  within  the  limitations 
imposed  upon  the  county  by  %  26,  art.  10, 
Constitution. 
For  other  case;  see  Counties,  II,  h,  in  Dig. 

1-62  N,  B. 

(Thacker,  J.,  dissents.) 
(December  11,  1917.) 
Headnoie  by  Hardt,  J. 


ERROR  to  the  District  Court  for  Craig 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  re- 
cover judgment  on  claims  against  the  coun- 
ty for  a  certain  amount  for  the  board  of 
prisoners,  payment  of  which  had  been  re- 
fused by   defendant.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Wlllard  H.  Voyles  for  plaintiff  in 
error. 

Mr.  W.  H.  Kornegay  for  defendant  in 
error. 

Hardy,  X,  delivered  the  opinion  of  the 
court : 

L.  P.-  Smartt,  sheriff  of  Craig  county,, 
commenced  this  action  aijainst  the  board  of 
county  commissioners  of  Craig  county  to 
recover  judgment  on  claims  against  said 
county  to  the  amount  of  $282.34,  for  the 
board  of  prisoners,  etc.,  payment  of  which 
had  been  refused  on  the  ground  that  the 
revenue  provided  for  such  purposes  for  the 


Note. «- The  creation  of  indebtedness 
vlthin  the  meaning  of  debt-limit  provisions 
is  treated  in  the  annotation  to  Hagan  v. 
Commissioners'  Ct.  37  L.R.A.(N.S,)  1058, 
and  Anderson  v.  International  School  Dist. 
LR.A1917E,  437,  It  will  be  observed  that 
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the  opinion  in  Craig  County  v.  Smartt,  — 
Okla.  — ,  L.R.A.1916F,  892,  158  Pac.  601, 
which  is  cited  at  page  451  of  the  latter  note, 
is  overruled,  and  in  effect  withdrawn,  by  the 
opinion  in  the  above-reported  case. 
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fiscal  year,  during  which  said  claims  arose, 
had  been  exhausted  prior  to  the  accrual  or 
presentation  thereof.  Judgment  was  for 
tlie  county,  and  plaintifif  appeals.  The  case 
wa«  submitted  to  the  trial  court  on  an 
agreed  statement  of  facts,  from  which  it 
appears  that  the  claiips  were  chargeable  to 
and  payable  out  of  the  contingent  fund  for 
the  fiscal  year  1912-1913^  that  the  estimate 
of  the  contingent  fund  for  said  year  was 
$5,000,  the  assessed  value  of  said  property 
for  said  county  was  $15,178,000,  and  that 
a  levy  of  .36  mills  was  regularly  made  to 
produce  $5,000,  and  10  per  cent  additional 
for  delinquent  taxes,  and  that  on  and  prior 
to  May  5,  1913,  legal  claims  had  been  filed 
against  said  funds,  and  had  been  regularly 
audited  and  allowed,  in  the  sum  of  $4,998.- 
53,  for  which  warrants  had  been  issued  on 
and  prior  to  May  5,  1913,  and  that  the  serv- 
ices covered  by  said  claims  were  rendered 
and  performed  prior  to  the  services  repre- 
sented by  the  claims  of  plaintiiT;  that  three 
fifths  of  the  voters  of  said  county,  voting  at 
an  election  held  tor  that  purpose,  had  not, 
during  said  fiscal  year  and  prior  to  Febru- 
ary 20,  1915,  assented  to  the  county  be- 
coming indebted  for  any  purpose  to  an 
amount  exceeding  in  said  fiscal  year  the  in- 
come and  revenue  of  said  fund  for  said  year. 

It  is  contended  that  the  claims  presented 
by  plaintiff  constitute  no  valid  charge 
against  the  county,  and  therefore  the  judg- 
ment in  his  favor  was  erroneous.  This  con* 
tention  was  based  upon  the  application  of 
§  26,  art.  10  (§  291,  Wms.  Anno.),  Const., 
which  provides:  "No  county  .  .  .  shall 
be  allowed  to  become  indebted,  in  any  man- 
ner,  or  for  any  purpose,  to  an  amount  ex- 
ceeding, in  any  year,  the  income  and  reve- 
nue provided  for  such  year,  without  the 
assent  of  three  fifths  of  the  voters  thereof, 
voting  at  an  election,  to  be  held  for  that 
purpose.     .     .     .'* 

It  is  the  clear  intention  of  this  provision 
that  counties  shall  not  be  allowed  to  become 
indebted  except  in  the  manner  provided,  and 
if  the  claims  of  plaintiff  come  within  its 
terms  the  judgment  was  erroneous.  We  do 
not  think,  however,  that  such  claims  are 
affected  thereby.  Section  18,  art.  25. (§  382, 
Wms.  Anno.),  Const.,  is  as  follows:  "Until 
otherwise  provided  by  law,  the  terms,  du- 
ties, powers,  qualifications,  and  salary  and 
compensation  of  all  county  and  township 
officers,  not  otherwise  provided  by  this  Con- 
stitution, shall  be  as  now  provided  by  the 
laws  of  the  territory  of  Oklahoma  for  like 
named  officers.    .    .    *." 

Section  2  of  article  17  (§  320a,  Wms. 
Anno.),  Const.,  creates,  subject  to  change  by 
the  legislature,  certain  offices  for  each  or- 
ganized county,  including  the  office  of  sher- 
IfiT,  and  his  duties,  salary,  and  compensation 
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were  &xed  by  §  18,  art.  25,  according  to  the 
duties,  salaries,  and  compensation  per- 
formed and  enjoyed  by  sheriffs  at  the  time 
the  Constitution  was  adopted.  Referring 
to  §  2995,  Wilson's  Rev.  &  Anno.  Stat. 
1903,  we  find  the  rate  of  compensation  al- 
lowed the  sheriff  for  services  of  the  charac- 
ter herein  involved  and  the  rate  therein 
fixed  continued  until  changed  by  §  3197, 
Rev.  Laws  1910,  which  made  some  unim- 
portant changes  in  the  rate  of  compensa- 
tion for  such  duties,  and,  by  virtue  of  the 
change,  the  sheriff  is  entitled  to  receive 
compensation  under  the  provisions  of  said 
law  as  changed,  unless  prevented  by  §  26, 
art.  10.  It  is  clear  from  tlie  nature  of  the 
claims  presented  that  the  services  were  ren- 
dered in  the  discharge  of  plaintiffs  duty 
as  sheriff,  and  some  of  those  duties  he  could 
neglect  only  at  grave  peril  to  himself.  The 
keeping  of  prisoners  confided  to  his  custody 
is  enjoined  upon  him  by  law,  and  should 
he  refuse  to  receive  any  person  as  a  pris- 
oner he  would,  by  §  2245,  Rev.  Laws  1910, 
be  guilty  of  a  misdemeanor,  and  if,  after 
receiving  any  such  prisoner  in  his  custody, 
he  should  wilfully  or  carelessly  allow  such 
prisoner  to  escape  or  go  at  large  except  as 
might  be  permitted  by  law,  he  would,  under 
§  2244,  be  guilty  of  a  felony  and  subject  to 
prosecution  therefor.  So  we  have  this  situ- 
ation: An  officer  compelled  to  perform  at 
his  peril  certain  duties  which  involve  the 
expenditure  of  his  private  funds,  and  sub- 
ject to  imprisonment  for  a  failure  to  do  so, 
is  penalized  by  being  denied  compensation 
therefor. 

It  may  be  contended  with  some  show  of 
reason  that  §  26,  art.  10,  taken  alone,  would 
bear  the  construction  urged,  but  it  is  a  fun- 
damental rule  of  construction  that  to  deter- 
mine the  meaning  and  scope  of  one  provi- 
sion it  must  be  read  in  the  light  of  and  with 
due  regard  for  other  provisions.  Be  Appli- 
cation of  State  to  Issue  Bonds,  33  Okla. 
797,   127   Pac.   1005. 

The  very  purpose  of  creating  a  state  gov- 
ernment by  the  people  is  to  delegate  therc*o 
the  performance  of  certain  functions  Iwk- 
ing  to  the  common  safety  and  welfare,  and 
the  necessity  for  the  performance  of  these 
functions  through  the  agency  of  the  state 
and  its  various  subdivisions  is  the  sole  ob- 
ject for  its  creation.  The  people  have  pro- 
vided in  the  Constitution  for  a  full  set  of 
state  officers,  and  have  created  separate 
departments  and  co-ordinate  branches  of  the 
government  and  various  municipal  subdi- 
visions, and  confided  to  each  the  perform- 
ance of  certain  duties  which  are  made  man- 
datory because  neocssary  for  the  protection 
and  well-being  of  the  people  composing  the 
state.  There  has  been  much  controversy 
among  publicists  and  thinkers,  and  much 
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tnsflict  in  th&  decisious  of  the  courts,  as  to 
the  proper  and  necessary  limitations  upon 
the  powers  delegated  to  the  different  de- 
partmenta  and  arms  of  the  state  govern- 
ment;  but  it  is  conceded  by  all  that  certain 
necessary  fundamental  functions  must  al^ 
ways  be  actively  exercised  in  order  to  pre- 
serve the  existence  of  the  state  and  secure 
to  the  people  the  rights  guaranteed  to  them, 
among  which  are  ^e  right  to  life,  liberty, 
the  possession  of  property,  and  the  pursuit 
of  happiness,  and,  should  the  state  become 
so  impotent  as  to  be  unable  to  discharge 
these  functions,  there  would  result  a  failure 
of  the  purposes  for  which  government  was 
established.  The  surest  way  to  bring  about 
this  result  is  to  construe  the  Constitution 
in  such  a  way  as  to  place  it  in  the  power 
of  one  set  of  officials  to  deprive  another  of 
the  means  necessary  for  the  performance  of 
the  duties  imposed  upon  that  other.  If  we 
give  the  Constitution  such  construction,  the 
enforcement  of  laws  for  the  regulation  and 
protection  of  the  public  peace  and  safety  in 
any  county  mi^^ht,  in  its  ultimate  analysis, 
depend  upon  the  whim  and  caprice  of  cer- 
tain local  officials,  who  might,  by  failing 
and  refusing  to  make  proper  provision 
therefor,  render  it  impossible  to  secure  an 
enforcement  of  such  laws  by  the  officers 
charged  with  the  duty  of  so  doing.  The 
items  embraced  in  plaintiff's  claim,  being 
incurred  in  the  necessary  discharge  of  his 
duties  imposed  upon  him  by  the  imperative 
mandate  of  the  law,  are  not  within  the  lim- 
itation imposed  by  §  26,  art.  10.  A  similar 
question  was  presented  in  Re  Application 
of  State  to  Issue  Bonds,  supra.  That  was 
an  application  by  the  state  to  determine  the 
existence,  character,  and  amount  of  the 
legal  outstanding  indebtedness  of  the  state, 
\nd  to  issue  funding  bonds  therefor.  War- 
rants were  issued  from  time  to  time  during 
the  fiscal  year  ending  June  30,  1911,  in  pay- 
ment of  the  ordinary,  current  expenses  of 
maintaining  the  state  government  pursuant 
to  valid  legislation,  for  which  provisions 
had  been  made  by  the  levy  of  taxes  which, 
in  addition  to  the  revenues  expected  to  be 
derived  from  other  sources,  was  believed  to 
he  sufficient  to  meet  the  ordinary  current 
expenses  for  which  the  warrants  were 
drawn.  It  is  true  in  that  case  that  the 
warrants  were  within  the  amount  appro- 
priated, while  here  the  claims  exceed  the 
estimate  made  by  the  board  of  county  com- 
missioners, but  the  case  is  in  point  in  prin- 
ciple because,  by  §  23,  art.  10  (§  288,  Wms. 
Anno.),  Const.,  the  state  was  prohibited 
from  contracting  debts  on  account  of  deficits 
or  failures  in  revenue  to  exceed  at  any  one 
time  $400,000,  and  it  was  contended  that 
the  warrants,  which  amounted  to  something 
in  excess  of  $2,000,000,  were  void  because 
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issued  in  violation  of  said  §  23,  art.  10. 
The  limitations  imposed  by  that  section 
were  held  not  to  apply  to  that  class  of  pecu- 
niary obligations  arising  out  of  the  ordi- 
nary, necessary  current  expenses  of  main- 
taining the  state  government  which  were 
otherwise  legal  and  valid. 

Similar  provisions  have  been  construed 
in  other  states  by  the  courts  of  last  resort, 
holding  that  the  ordinary  expenses  of  main- 
taining a  county  and  municipal  government 
are  not  within  the  limitation  of  constitu- 
tional provisions  such  as  §  26,  art.  10. 

Section  18  of  article  11  of  the  California 
Constitution  is  as  follows:  "No  county,  city, 
town,  township,  board  of  education,  or 
school  district  shall  incur  any  indebtedness 
or  liability  in  any  manner,  or  for  any  pur- 
pose, exceeding  in  any  year  the  income  and 
revenue  provided  for  it  for  such  year,  with- 
out the  assent  of  two  thirds  of  the  quali- 
fied" voters,  etc. 

The  supreme  court  of  that  state  in 
Lewis  V.  Widber,  99  Cal.  412,  33  Pac.  1128, 
held  that  this  clause  of  the  Constitution  re- 
ferred only  to  an  indebtedness  or  liability 
which  one  of  the  municipalities  mentioned 
had  itself  incurred,  and  did  not  include  a 
liability  for  the  salary  of  a  municipal  officer 
whose  office  had  been  created  and  salary 
fixed  by  the  statute. 

Section  6,  art.  8,  of  the  Constitution  of 
Washington  provides:  "No  county,  city, 
town,  school  district,  or  other  municipal 
corporation,  shall  for  any  purpose  become 
indebted  in  any  manner  to  an  amoimt  ex- 
ceeding one  and  one  half  per  centum  of  the 
taxable  property  in  such  county,  .  .  . 
without  the  assent  of  three  fifths  of  the 
voters  therein  voting  at  an  election  .  ,  . 
for  that  purpose.     .     .      " 

In  Ranch  v.  Chapman,  16  Wash.  568,  36 
L.R.A.  407,  58  Am.  St.  Rep.  52,  48  Pac. 
253,  the  court  reviewed  the  autliorities  upon 
this  question  and  reached  the  conclusion 
that  said  provision  did  not  apply  to  fees 
of  witnesses  in  criminal  cases  and  to  fees 
of  sheriffs  for  serving  criminal  process,  or 
to  the  expenses  of  the  general  state  election, 
since  both  of  the  former  were  necessary  im- 
der  the  Bill  of  Rights  of  that  state,  and  the 
latter  was  necessary  under  another  provi- 
sion of  the  Constitution  providing  for  such 
elections.  Duryee  v.  Friars,  18  Wash.  55, 
50  Pac.  583;  Hull  v.  Ames,  26  Wash.  272,  90 
Am.  St.  Rep.  743,  60  Pac.  391;  Gladwin  v. 
Ames,  30  Wash.  608,  71  Pac.  189;  Pilling 
V.  Everett,  67  Wash.  109,  120  Pac.  873; 
Farquharson  v.  Yeargin,  24  Wash.  549,  64 
Pac.  717. 

Section  12  of  article  10  of  the  Constitu- 
tion of  Missouri  prohibited  any  political 
corporation  or  subdivision  of  the  state  from 
becoming   indebted   in  any   manner   or   for 
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any  purpose  to  an  amount  exceeding  in  any 
year  the  income  and  revenue  for  such  year 
without  the  assent  of  two  thirds  of  the 
voters  thereof,  voting  at  an  election  to  be 
held  for  that  purpose.  The  supreme  court 
of  that  state,  in  Potter  v.  Douglas  County, 
87  Mo.  239,  held  that  this  provision  had  no 
application  to  a  debt  incurred  by  the  county 
for  the  keeping  and  transportation  of  its 
prisoners  by  the  sheriff  or  jailer  to  another 
county,  imder  the  provisions  of  the  statute 
then  in  force. 

In  Grant  County  v.  Lake  County,  17  Or. 
453,  21  Pac.  447,  the  supreme  court  of 
Oregon  construed  the  constitutional  inhibi- 
tion of  that  state  that  no  county  should 
create  any  debts  or  liabilities  which  should 
singly  or  in  the  aggregate  exceed  the  sum 
of  $5,000,  except  to  suppress  insurrection 
or  repel  invasion,  and  held  that  such  pro- 
vision only  applied  to  debts  and  liabilities 
which  a  county  in  its  corporate  character, 
and  as  an  artificial  person,  voluntarily  cre- 
ated, and  did  not  include  such  debts  and 
liabilities  as  were  imposed  upon  them  by 
law.  Eaton  v.  Mimnaugh,  43  Or.  465,  73 
Pac.  754. 

Section  157  of  the  Constitution  of  Ken- 
tucky provides :  '*Ko  county,  city,  town,  tax- 
ing district,  or  other  municipality  shall  be 
authorized  or  permitted  to  become  indebted, 
in  any  manner  or  for  any  purpose,  to  an 
amount  exceeding,  in  any  year,  the  income 
and  revenue  provided  for  such  year,  without 
the  assent  of  two  thirds  of  the  voters  there- 
of, voting  at  an  election  to  be  held  for  that 
purpose.     .    .     ." 

And  this  provision  has  been  construed  as 
not  applying  to  claims  other  than  those 
which  the  municipality  might  incur  of  its 
own  volition.  In  other  words,  that  it  did 
not  include  expenses  necessary  for  the  main- 
tenance of  the  municipal  government. 
O'Bryan  v.  Owensboro,  113  Ky.  680,  68  S. 
W.  858,  69  S.  W.  800;  Hopkins  County  v. 
St.  Bernard  Coal  Co.  114  Ky.  153,  70  S.  W. 
289. 

Section  6  of  article  11,  Constitution  of 
Texas,  prohibited  any  city  from  creating 
any  debt  unless  at  the  same  time  provision 
was  made  to  assess  and  collect  annually  a 
sufficient  sum  to  pay  the  interest  thereon 
and  create  a  sinking  fund  of  at  least  two 
per  cent  thereon,  and  it  is  held  by  the  Texas 
courts  that  a  debt  contracted  by  a  city  for 
current  expenses  was  not  within  the  class 
of  debts  contemplated  by  that  section  of 
its  Constitution.  Dwyer  v.  Brenham,  65 
Tex.  526;  Terrell  v.  Dessaint,  71  Tex.  770, 
9  S.  W.  593 ;  Biddle  v.  Terrell,  82  Tex.  335, 
18   S.  W.   691. 

Other  decisions  under  similar  constitu- 
tional and  statutory  provisions,  holding 
the  views  herein  expressed,  are  as  follows: 
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Sackett  v.  New  Albany,  88  Ind.  473,  45  Am. 
Rep.  467;  Thomas  v.  Burlington,  69  Iowa, 
140,  28  N.  W.  480;  Leonard  v.  Long  Is- 
land City,  65  Hun,  621,  47  N.  Y.  S.  R.  761, 
20  N.  Y.  Supp.  26;  McGrath  v.  Grout,  171 
N.  Y.  7,  63  N.  E.  547;  Upton  v.  Strommer, 
101  Minn.  97,  111  N.  W.  956;  Barnard  v. 
Knox  County  (C.  C.)  2  L.R.A.  426,  37  Fed. 
563;  Lay  cock  v.  Baton  Rouge,  35  La.  Ann. 
479 ;  State  ex  rel.  Marchand  ▼.  New  Orleans, 
37  La.  Ann.  13. 

Hie  Constitution  of  Colorado  (§  2,  art. 
11)  contained  a  similar  provision  which 
was  construed  by  the  supreme  court  of  that- 
jstate  to  be  absolute.  People  ex  rel.  Seeley 
V.  May,  9  Colo.  80,  10  Pac.  641.  This  con- 
struction was  also  given  to  the  Constitution 
of  that  state  by  the  Supreme  Court  of  the 
United  States  in  Lake  County  v.  Rollins, 
130  U.  S.  662,  32  L.  ed.  1060,  9  Sup.  Ct. 
Rep.  651.  This  has  led  to  some  curious 
makeshifts  by  the  legislature  of  Colorado- 
which  have  been  approved  by  the  supreme 
court  of  the  state.  Following  the  opinion 
of  the  Supreme  Court  of  the  United  States 
in  Lake  County  v.  Rollins,  supra,  the  su- 
preme court  of  Missouri  in  Barnard  v.  Knox 
County,  105  Mo.  382,  13  L.R.A.  244,  16  S. 
W.  917,  in  effect  overruled  its  former  opin- 
ion in  the  case  of  Potter  v.  Douglas  Coun- 
ty, supra. 

It  is  .evident  from  the  conflicting  construc- 
tions which  have  been  placed  upon  similar 
provisions  that  it  is  possible  to  give  differ- 
ent meanings  and  effect  thereto,  and  in  this 
situation  we  are  required  to  apply  the  rules 
of  judicial  determination  that  prevail  in 
such  situation,  and  the  rule  applicable  here 
is  that  effect  must  be  given  if  possible  to 
each  and  every  clause  of  the  Constitution, 
and  it  should  be  the  aim  of  the  court  to 
adopt  a  construction  which  will  render 
every  provision  operative,  for  it  is  scarcely 
conceivable  that  any  portion  of  the  Consti- 
tution was  not  intended  to  have  some  opera- 
tion and  effect.  The  Constitution  did  not 
create  the  state,  but,  on  the  contrary,  is 
itself  a  creature  of  the  people  and  the  in- 
strument of  their  convenience,  designed  for 
their  protection  and  to  secure  enjoyment  of 
the  rights  and  powers  which  they  possessed 
before  the  Constitution  was  written,  and 
is  merely  the  concrete  expression  of  the 
will  of  the  people,  based  upon  the  pre-exist- 
ing condition  of  laws,  rights,  habits,  and 
modes  of  thought  which  had  prevailed,  and 
was  an  enumeration  of  certain  fundamental 
principles  that  should  continue  thereafter. 
Cooley,  Const.  Lim.  37-58. 

In  addition  to  the  protection  of  life,  lib- 
erty, and  property  and 'the  conservation  of 
the  public  peace,  health,  and  safety,  there 
are  certain  other  functions  of  government 
which   are    elementary   and    indestructible. 
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sach,  for  example,  aa  the  adminiBtration  of 
justice  in  the  courts  and  the  maintenance 
of  a  public  school  system  for  the  education 
of  all  the  children  residing  within  the  state; 
and  to  permit  the  performance  of  these  man- 
datory duties  to  depend  upon  the  ittaking 
of  provision  therefor  by  certain  subordi- 
nate municipal  officers  would  render  the 
lite  of  the  state  and  the  security  of  the 
citizen  precarious  indeed.  In  many  in' 
stances  the  amount  necessary  for  a  proper 
performance  of  such  duties  could  not  be 
reai^onably  foreseen,  for  it  is  not  always 
possible  to  tell  in  advance  how  much  will  be 
required.  The  net  result  of  the  decisions 
holding  that  constitutional  provisions  such 
as  article  10,  §  26,  do  not  apply  to  those 
liabilities  which  are  not  voluntarily  in* 
curred  by  the  municipality,  is  that  they  are 
careful  to  limit  the  application  of  the  rule  to 
those  liabilities  which  are  imposed  upon  the 
municipality  by  the  superior  power  of  the 
sovereignty,  as  expressed  in  the  Constitution 
or  valid  acts  of  the  legislature.  The  items 
claimed  were  earned  by  plaintiff  in  the  per- 
formance of  duties  imposed  upon  him  by 
the  state  in  which  he  had  no  discretion,  and 
were  not  included  within  the  limitations  of 
article  10,  §  26. 

The  judgment  of  the  trial  court  in  Re  Ap- 
plication of  State  to  Issue  Bonds,  supra, 
was  reversed  and  the  case  again  reached 
this  court  (40  Okla.  146,  136  Pac.  1104, 
Ann.  Cas.  1916E,  399),  where  the  rule  an- 
nounced upon  the  original  appeal  was  ad- 
hered to.  In  Campbell  t.  State,  23  Okla. 
109,  90  Pac.  778,  plaintifiT  sought  to  enjoin 
the  board  of  eounty  commissioners  and  the 
county  clerk  of  Washita  county  from  issu- 
ing certain  warrants  in  payment  of  semi- 
annual instalments  upon  a  written  contract 
for  a  courthouse,  and  it  was  held  that  §  2, 
art.  8,  ehap.  82,  Session  Laws  of  Oklahoma 
1897,  which  authorized  the  court  fund  to 
be  used  for  an  annual  rental  for  courthouses 
and  jaile^  and  authorized  an  additional  levy 
not  exceeding  8  mills  for  the  purposes 
enumerated  in  said  section,  was  repugnant 
to  §  26,  art.  10,  of  the  Constitution,  and  the 
issuance  of  such  warrants  was  enjoined. 
In  Kerr  ▼.  State,  33  Okla.  110,  124  Pac. 
284,  mandamuc  was  sought  to  compel  the 
county  clerk  to  issue  and  deliver  certain 
warrants  for  claims  which  had  been  allowed 
by  the  board  of  county  commissioners  in 
excess  of  80  per  cent  and  within  100  per 
cent  of  the  estimated  income  and  revenue 
for  the  year  in  which  said  claims  had  ac- 
crued. The  issuance  of  the  writ  was  object- 
ed to  on  the  ground  that  by  §  1,  chap.  16, 
Session  Laws  1895  (§  1683,  Comp.  Laws 
1909),  a  limitation  waa  placed  upon  the 
amount  of  warrants  which  could  be  Issued 
Bot  to  exceed  80  per  cent  of  the  amount 
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levied  for  the  fund  against  which  said 
warrant  was  drawn.  The  question  decided 
in  Shannon  v.  State,  33  Okla.  293,  125  Pac. 
1106,  was  that  by  virtue  of  §  9,  chap.  80, 
Laws  1910-11,  entitled  "An  Act  Relating  to 
the  Issuance  of  Warrants  and  Certificates 
of  Indebtedness,''  the  board  of  county  com- 
missioners was  without  authority  to  allow 
and  approve  a  claim  against  any  fund  of 
the  county,  or  order  a  warrant  therefor  is- 
sued on  such  fund,  where,  during  the  fiscal 
year  in  which  the  claim  was  presented, 
claims  had  already  been  allowed  and  ap- 
proved on  such  fund  equal  to  the  estimate 
made  and  approved  by  the  excise  board 
for  such  fund  for  the  current  fiscal  year; 
and  this  was  held  to  be  true,  although  there 
was  to  the  credit  of  such  fund  an  unex- 
pended balance  derived  from  the  revenues 
during  the  preceding  year.  In  State  ex 
rel.  Decker  v.  Stanfield,  34  Okla.  524,  126 
Pac  2139,  mandamus  was  sought  against 
defendant,  as  judge,  requiring  him  to  hold 
a  term  of  court  in  Creek  county.  The  writ 
was  allowed  requiring  defendant  to  hold  a 
term  of  court  for  the  purpose  of  transacting 
business  which  might  be  carried  on  without 
imposing  a  charge  on  the  court  fund,  or  to 
impanel  a  jury,  or  incur  any  expense  which 
would  be  a  charge  against  that  fund.  In 
none  of  the  oases  heretofore  decided  by. this 
oourt  has  the  precise  question  here  involved 
been  presented  nor  determined.  The  case 
of  Re  Application  of  State  to  Issue  Bonds, 
supra,  is  the  nearest  in  point  in  principle. 
While  in  some  of  the  cases  there  is  a  dis- 
cussion which  would  seem  to  indicate  that, 
in  the  opinion  of  the  writer,  obligations  of 
the  character  here  involved  would  be  in- 
valid, the  decision  of  this  point  was  not 
necessary  to  the  determination  of  the  case. 
In  Shannon  v.  State,  supra,  relator  was 
county  jailer  of  Creek  county,  and  sought 
mandamus  to  compel  the  board  of  county 
commissioners  to  approve  certain  claims 
for  boarding  and  keeping  state  and  county 
prisoners  in  his  custody.  It  was  admitted 
in  that  case  that  the  county  was  indebted 
to  him  in  the  sum  claimed;  that  the  claim 
was  correct  and  due  by  the  county  and  a 
proper  charge  against  the  contingent  fund. 
The  court  in  the  opinion  did  not  question 
this  concession  of  counsel,  but  simply  held 
that  the  board  could  not  be  compelled  by 
mandamus  to  allow  said  claims,  nor  make 
payment  thereof. 

The  judgment  is  reversed,  and  cause  re- 
manded. 

Thacker,  J.,  dissenting  (December  24, 
1917): 

I  appreciate  the  force  of  the  reasons  for 
the  opinion  of  the  oourt;  but  I  dissent  for 
reasons   stated    in   Campbell   ▼.    State,   23 
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Okla.  109,  99  Pac.  778,  in  Shannon  v.  State, 
33  Okla.  293,  125  Pac.  1106,  in  Buxton  &  8. 
Stationery  Co.  v.  Craig  County,  —  OkLa. 
— ,  165  Pac.  215,  in  Kerr  v.  State,  33  Okla. 
110,  124  Pac.  284,  and,  especially,  for  rea- 
Bons  stated  in  State  ex  rel.  Decker  v.  Stan- 
field,  34  Okla.  524,  126  Pac.  239,  which  case 
linds  ample  support  in  Lake  County  t.  Rol- 
lins, 130  U.  S.  662,  32  L.  ed.  1060,  9  Sup. 


Ct.  Rep.  651,  Wisconsin  0.  R.  Co.  ▼.  Taylor 
County,  62  Wis.  37,  8  N.  W.  833,  "and 
Grand  Island  &  N.  W.  R.  Co.  ▼.  Baker,  6 
Wyo.  369,  34  L.R.A.  835,  71  Am.  St.  Rep. 
926,  45  Pac.  494,  cited  by  Commissioner 
Bleakmore  in  the  original,  but  now  rejected 
opinion  in  this  case,  reported  in  —  Okla.  — , 
L.R.A.1916F,  892,  158  Pac.  601,  which  I 
think  is  correct. 


WASHINGTON  SUPREME  COURT. 
(Department  No.  1.) 

STATE  OF  WASHINGTON 

V. 

FRANK  HARRIS,  Appt. 

(—  Wash.  — ,  169  Pac.  971.) 

Appeal  -^  allowing  separation  of  mixed 
Jury  —  effect. 

Permitting  separation  of  mixed  juries 
during  recesses  and  intermissions  in  the 
trial,  by  allowing  the  men  and  women  re- 
spectively to  go  to  dififerent  rooms,  is  not 
reversible  error  if  they  are  at  all  times  un- 
der supervision  of  sworn  bailiffs  so  that  no 
strangers  are  permitted  to  communicate 
with  them. 
For  other  cases,  see  Appeal  and  Error,  VJl, 

m,  7,  in  Dig,  1-52  2V.  B. 

(January  16,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Spokane 
County  convicting  him  of  robbery.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  C.  JOonovan  and  George  H. 
Armitage,  for  appellant: 

Defendant  was  deprived  of  a  fair  trial 
by  reason  of  the  separation  of  the  jury 
without  his  consent. 

State  v.  Horden,  87  W-ash.  465,  151  Pac. 
832;  State  v.  Strodemier,  41  Wash.  159, 
111  Am.  St.  Rep.  1012,  83  Pac.  22;  State 
V.  Place,  6  Wash.  773,  32  Pac.  736;  State 
V.  Bennett,  71  Wash.  673,  129  Pac.  409; 
Linbeck  v.  State,  1  Wash.  336,  25  Pac.  452 ; 
State  V.  Myers,  8  Wash.  177,  36  Pac.  680, 
756;    State  v.   Hanes,   84   Wash.   601,   147 


Pac.  193;  Early  v.  State,  1  Tex.  App.  248, 
28  Am.  Rep.  409;  Peiffer  v.  Com.  15  Pa. 
468,  53  Am.  Dec.  605;  Brown  v.  State,  38 
Tex.  483;  Organ  v.  State,  26  Miss.  83; 
Woods  V.  State,  43  Miss.  364. 
Mr.  John  B.  Wliite,  for  the  State: 
No  separation  of  the  jury  actually  oc- 
curred. 

State  v.  Johnston,  83  Wash.  6,  144  Pac. 
944;  Loy  v.  Northern  P.  R.  Co.  77  Wash. 
25,  137  Pac.  446;  State  v.  Ross,  85  Wash. 
228,  147  Pac.  1149;  State  v.  Stockhammer, 
34  Wash.  263,  75  Pac.  810;  State  v.  Tommy, 
19  Wash.  275,  53  Pac.  157;  Edwards  v. 
Territory,  1  Wash.  Terr.  197. 

Fullerton,  J.,  delivered  the  opinion  of 
the  court: 

By  an  information  filed  in  the  superior 
court  of  Spokane  county  the  appellant 
Frank  Harris  was  charged,  jointly  with  one 
Karl  Size,  with  the  crime  of  robbery.  The 
cause  was  brought  on  for  trial  on  Decem- 
ber 14,  1916,  each  of  the  defendants  ap- 
pearing by  separate  counsel.  The  trial 
lasted  until  December  17,  1916,  when  the 
jury  returned  a  verdict  of  guilty  as  to  the 
appellant  and  disagreed  as  to  the  defend- 
ant Size.  Thereafter  a  judgment  of  guilty 
was  pronounced  against  the  appellant,  and 
he  was  sentenced  to  a  term  in  the  state 
penitentiary. 

At  the  appropriate  stage  of  tlie  case  the 
appellant  moved  for  a  new  trial,  baaing  .iis 
motion  on  the  ground,  among  others,  of  ir- 
regularity in  the  proceedings  of  the  court 
and  jury  during  the  progress  of  the  trial,  in 
that  the  jurors  were  permitted  to  separate 
without  the  consent  of  the  defendant  and 
to   remain   separated   for   long   periods  of 


Note.  —  Aside  from  State  v.  Harris,  no 
reported  case  has  been  found  which  has  con- 
sidered the  question  of  the  right  to  permit 
a  separation  of  a  jury  according  to  sexes. 

In  the  absence  of  a  statute  regulating 
this  question,  there  can  be  little  doubt  but 
that  in  jurisdictions  where  women  are  eligi- 
ble as  jurors  tlie  rule  adopted  in  the  Har- 
ris Case  will  prevail.  Jurisdictions  which 
reco<]fnize  the  right  to  permit  a  separation 
from  necessity  will,  of  course,  find  no  trouble 
on  that  score.  Jurisdictions,  if  any,  which 
do  not  recognize  such  rule  will  be  forced  to 
L.R.A.1918C. 


permit  the  separation  under  the  rule  of 
decency  and  propriety. 

As  to  permitting  separation  of  jury  in 
capital  case,  see  note  to  Armstrong  v.  State, 
24  L.R,A.(N.S.)  776. 

As  to  right  to  permit  separation  of  jury 
in  criminal  cases,  other  than  capital,  after 
finding  but  before  rendition  of  verdict,  Fee 
note  to  State  v.  Duffek,  31  L.R.A.(N.S.) 
1006. 

As  to  women  as  grand  jurors,  see  note  tc» 
State  V.  Russell,  28  L.R.A.  204. 
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time.  The  court  denied  the  niollon,  and 
whether  it  erred  in  so  doing  is  the  only 
<)uestion  presented  on  this  appeal. 

Ihe  record  discloses  that  the  jury  was 
(.composed  of  one  woman  and  eleven  men. 
During  the  intermissions  of  the  trial  per- 
mitted by  the  court  and  the  noon  recesses, 
the  woman  juror  was  penuitted  to  retire  to 
the  judge's  chambers,  where  she  remained 
until  the  incoming  of  the  court.  Tlie  record 
makes  it  clear  that  during  these  periods 
the  ingresses  to  the  room  remained  closed 
under  the  supervision  of  duly  sworn  bailiffs, 
and  that  no  communication  during  these 
l<Tiods  was  had  by  anyone  with  the  juror. 
The  men  jurors  retired  to  the  regular  jury 
room  during  these  periods.  Nothing  is 
bhown  as  to  the  disposition  of  the  jury  dur- 
ing the  adjournment  from  day  to  day;  yet 
it  appears  that  two  nights  intervened  be- 
tween the  commencement  and  the  conclusion 
of  the  action.  It  was  the  failure  to  keep 
the  jury  together  during  the  intermissions 
and  recesses  mentioned  that  constitutes  the 
reparation  of  which  complaint  is  made. 

Our  own  cases  on  what  will  and  what 
will  not  constitute  a  separation  of  the  jury 
may  not  be  entirely  harmonious.  We  think, 
however,  it  is  unnecessary  to  review  them 
here.  In  none  of  them  is  it  denied  that 
Aeparation  from  necessity  is  permissible, 
ind  in  some  of  them  the  rule  is  distinctly 
recognized.  See  State  v.  Burns,  19  Wash. 
52,  52  Pac.  316;  State  v.  Strodemier,  41 
Wafih.  159,  111  Am.  St.  Rep.  1012,  83  Pac. 
22. 


It  is  our  opinion  that  the  separation  here 
complained  of  can  be  justified  on  this  lat- 
ter ground.  The  statute  making  women 
eligible  to  jury  service  of  itself  necessitated, 
and  was  of  itself,  a  change  in  the  existing 
system  relating  to  the  separation  of  juries. 
In  trials  protracted  over  considerable 
periods  of  time  the  rules  of  society,  pro- 
priety, and  common  decency  require* that 
mixed  juries  be  allowed  to  separate  accord- 
ing to  sexes  at  stated  intervals  during  its 
progress. 

It  may  be  questioned,  moreover,  whether 
the  courts  have  not  placed  a  too  narrow 
construction  on  the  word  ^'separate,"  as 
used  in  the  statutes.  The  object  and  pur- 
pose of  keeping  them  sequestered  is,  and 
has  always  been,  to  keep  them  from  being 
influenced  with  reference  to  the  matters 
given  them  in  charge,  by  ulterior  practices. 
Ihis  purpose  is  as  well  accomplished  whep 
the  jury  are  kept  singly  under  the  charge 
of  Bworn  officers  of  the  court  as  it  is  when 
they  are  kept  under  like  officers  in  a  body. 

But,  giving  the  defendant  the  benefit  of 
the  more  rigid  rules,  it  is  clear  that  he  waa 
not  prejudiced  i&  fact  by  the  separation 
here  complained  of,  and  we  are  not  able  to 
conclude  that  the  separation  was  so  far  un- 
necessary as  to  require  ns  to  hold  that  he 
was  prejudiced  in  law. 

The  judgment  is  affirmed. 

Ellis,  Ch.  J.,  and  Webster,  Main,  and 
Parker,  JJ.,  concur. 


CALIPOKNIA  SUPRE^IE  COtJRT. 
(In  Banc.) 

HENRT  BLACK,  Bespt., 
▼. 

ROBERT  8.  KNIGHT 

and 

HENRIETTA  C.  KNIGHT,  Appt. 

(—  CaL  — ,  169  Pac  382.) 

landlord   and   tenant  -^  judgment  of 
unlawful  detainer  —  eviction. 

Voluntary  abandonment  of  the  premises 
ty  a  tenant  because  of  the  entry  of  a  judg- 
loent  against  him  in  unlawful  detainer  pro- 
<^ings,  which  is  reversed  on  appeal,  does 
not  constitute  an  eviction  which  will  entitle 
Him  to  damages  against  the  landlord. 
for  other  oase*^  see  Landlord  and  Tenant, 

n,  d,  in  Dig,  1-52  N.  8. 

(December  14,  1917.) 


Note— As  to  liability  of   landlord  who 
Ininsrs  an  unfounded   action   to  dispos^^ess 
tenant,  see  annotation  following  this  case, 
post,  323. 
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APPEAL  tjy  defendant  Henrietta  C. 
Knight  from  a  judgment  ot  rhe  Su- 
perior Court  for  the  City  and  County  of 
San  Francisco  in  favor  of  plaintiff,  and 
from  an  order  denying  a  motion  for  new 
trial,  in  an  action  brought  to  recover  dam- 
ages for  alleged  unlawful  eviction  from 
premises  held  and  occupied  by  plaintiff  as 
tenant  under  a  lease.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Samuel  Knight  and  Carl  H. 
Abbott,  for  appellant: 

No  judgment  is  recoverable  against  ap- 
pellant. 

2  Tiffany,  Land.  &  T.  §  277,  pp.  1770- 
1781;  1  Tiffany,  Land.  &  T.  .§  78,  J  3; 
Tewksbury  v.  :^lagraff,  33  Cal.  237;  Wag- 
oner v.  Silva,  139  Cal.  559,  73  Pac.  433; 
Bauer's  Law  A  Collection  Co.  v.  Berthiaume, 
21  Cal.  App.  670,  132  Pac.  596,  833, 

There  is  no  evidence  to  support  the  judg- 
ment as  to  the  amount  of  damages  awarded. 

2  Tiffany,  Land.  &  T.  §  185,  p.  1260; 
Tyson  v.  Chestnut,  118  Ala.  387,  24  So.  73, 
105  Ala.  149,  53  Am.  St.  Rep.  101,  16  So. 
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723;  Lock  v.  Furze,  L.  R.  1  C.  P.  441,  15 
Eng.  Rul.  Cas.  723. 

No  such  damages  are  recoverable  by  a 
tenant  against  his  landlord  where  the  lat- 
ter has  prosecuted  in  good  faith,  and  with- 
out malice  or  abuse  of  process,  disposses- 
sory  proceedings'  against  his  tenant,  al- 
though they  have  finally  terminated  un- 
sucoessi^ully. 

24  Cyc.  1463 ;  2  Tiffany,  Land  &  T.  §  185, 
pp.  1290-1292;  Hegan  Mantel  Co.  v.  Cook, 

22  Ky.  L.  Rep.  427,  57  S.  W.  929;  Cook  v. 
Jones,  96  Ky.  283,  28  S.  W.  960,  —  Ky.  — , 
114  S.  W.  200;  Sasse  v.  Rogers,  40  Ind. 
App.  107,  81  X.  E.  590;  O'Dell  v.  Hatfield, 
40  Misc.  13,  81  N.  Y.  Supp.  158;  Wakely 
V.  Johnson,  115  Mich.  285,  73  X.  W.  238; 
Tyler  v.  Smith,  25  R.  I.  486,  56  Atl.  683; 
Bekkeland  v.  Lyons,  64  L.R.A.  486,  and 
note,  96  Tex.  265,  72  S.  W.  56;  Graver  v. 
Fehr,  3  Sadler  (Pa.)  203,  18  W.  X.  C.  311, 
6  Atl.  80;   Porter  v.  Johnson,  96  Ga.  145, 

23  S.  E.  123;  Woods  v.  Kernan,  67  Hun, 
215,  10  N.  Y.  Supp.  654;  State,  Coe,  Prose- 
cutor, V.  Haines,  44  N.  J.  L.  134;  Halperin 
V.  Henry,  144  App.  Div.  658,  129  N.  Y. 
Supp.  699;  Ashcroft  v.  Bourne,  3  Barn.  & 
Ad.  684,  110  Eng.  Reprint,  260,  1  L.  J.  K. 
B.  N.  S.  209. 

The  husband  cannot  be  presumed  to  have 
been  the  agent  of  his  wife  in  the  manage- 
ment of  her  separate  property,  from  the 
mere  fact  of  the  married  relation. 

Wagoner  v.  Silva,  139  Cal.  559,  73  Pac. 
433;  Rust-Owen  Lumber  Co.  v.  Holt,  60 
Neb.  80,  83  Am.  St.  Rep.  612,  82  N.  W.  112; 
21  Cyc.  1238-1240. 

Mr.  Arthur  H.  Barendt,  for  respondent: 

Plaintiff  was  under  no  obligation  to  ap- 
ply for  permission  to  remain  in  the  prem- 
ises pending  appeal  on  filing  a  supersedeas 
bond,  and  it  was  not  a  matter  of  right. 

Lee  Chuck  v.  Quau  Wo  Chong  Co.  81  Cal. 
222,  16  Am.  St.  Rep.  50,  22  Pac  594;  Gross 
V.  Kelleher,  73  Cal.  639,  15  Pac.  362;  Bate- 
man  V.  Superior  Ct.  139  Cal.  140,  72  Pac. 
922. 

Obedience  to  a  judgment  of  ouster  is  an 
eviction. 

2  Underbill,  Land.  &  T.  §  675;  1  Taylor, 
Land.  &  T.  §  311;  2  Tiffany,  Land.  &  T. 
§§  184,  185;  Levitzky  v.  Canning,  33  Cal. 
299;  Agar  v.  Winslow,  123  Cal.  687,  69  Am. 
St.  Rep.  84,  56  Pac.  422. 

An  agency  in  fact  may,  as  in  the  case  of 
other  persons,  be  implied  from  the  conduct 
of  the  wife  in  allowing  her  husband  to  act 
for  her,  or  other  circumstances  tending  to 
show  authority  in  fact,  and  the  relation  be- 
tween them  may  be  taken  into  consideration 
in  connection  with  other  circumstances  in 
determining  whether  there  was  authority 
in  fact. 

1  Clark  ft  8.  Agency,  p.  196;  21  Cyc. 
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1240;  Rauer's  Law  &  Collection  Co.  ▼. 
Berthiaume,  21  Cal.  App.  676,  132  Pac.  596, 
833;  Wagoner  v.  Silva,  139  Cal.  559,  73 
Pac.  433 ;  Puget  Sound  Lumber  Co.  v.  Krug, 
89  Cal.  237,  26  Pac.  902. 

The  surrender  of  possession  in  obedience 
to  a  judgment  which  by  its  terms  required 
"the  tenant  to  deliver  possession  to  the 
landlord"  is  not  a  voluntary  surrender. 

Conley  v.  Schiller,  24  N.  Y.  Supp.  473; 
Home  L.  Ins.  Co.  v.  Sherman,  46  X.  Y.  373: 
Hyman  v.  Boston  Chair  Mfg.  Co.  26  Jonea 
&  S.  282,  11  N.  Y.  Supp.  52. 

Angellotti,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  for  damages  for  the  al 
leged  unlawful  eviction  of  plaintiff  by  his 
landlord  from  premises  held  and  occupied 
by  him  as  a  tenant  under  a  lease,  .ludg 
ment  was  given  for  the  sum  of  $10,449,  and 
the  appeal  is  from  such  judgment  and  fron 
an  order  denying  a  motion  for  a  new  trial 
All  but  $586  of  the  amount  awarded  was  oi 
account  of  the  value  of  the  unexpired  tern 
of  the  lease  (fixed  at  $11,544),  such  $.3Si 
being  for  expense  and  damage  incurred  ii 
defending  the  unlawful  detainer  action. 

The  only  alleged  eviction  found  was  thi 
prosecution  by  the  landlord  to  judgment  ii 
the  superior  court  of  an  unlawful  detaine 
proceeding  on  account  of  the  alleged  viola 
tion  by  the  tenant  of  a  covenant  of  th 
lease,  the  judgment  entered  therein  declai 
ing  the  lease  canceled  and  forfeited,  and  ad 
judging  that  the  tenant  "restore"  and  Ih 
landlord  "have"  possession  of  the  demise 
premises,  and  that  the  landlord  recover  froi 
the  tenant  $2,250  damages*,  $200  attome; 
feeB»  and  $30  costs.  The  tenant  appeale 
from  the  judgment,  staying  by  bond  th 
enforcement  of  the  judgment  pending  a| 
peal  in  so  far  as  the  money  recovery  wa 
concerned,  but  not  seeking  any  stay  as  t 
the  portion  of  the  judgment  relative  to  poj 
session  of  the  demised  premises.  In  th 
complaint  it  was  alleged  that  by  the  jud{ 
ment  the  tenant  was  required  to  "and  di 
surrender  possession  of  said  premises"  1 
the  landlord.  By  the  answer,  it  was  denie 
that  "the  tenant  was  obliged  to  surrendei 
possession  of  the  premises,  "or  that  he  ws 
deprived  of  the  possession  thereof  by  eitli< 
of  defendants."  It  was  further  allege 
that  without  asking  for  any  stay,  "and  b 
fore  the  iseuanee  of  any  writ  of  executic 
or  assistance  whatever,"  the  tenant  "abai 
doned  the  possession  oi  the  said  premises 
The  trial  court  found  simply  that  the  tei 
ant,  "in  compliance  with  said  judgmen 
was  required  to  and  did  surrender  posse 
sion  of  said  demised  premises"  to  the  Ian 
lord.  This  finding  is  assailed  as  being  wit 
out  sufficient  support  in  the  evidence.   The; 
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was  no  evidence  whatever  as  to  the  circum- 
btaiiees  attending  the  change  of  poBsession; 
nothing  tending  to  sliow  that  the  tenant, 
vithout  tlie  issuance  of  any  writ  and  with- 
out any  demand  by  the  landlord, .  did  not 
abandon  possea^ion  to  the  landlord,  upon 
the  entry  of  the  judgment.  For  all  tlie  pur- 
poti«s  of  this  appeal  it  must  lie  assumed  that 
he  did  actually  abandon  the  premises  with- 
out being  comx>elled  to  do  so  under  any 
l)nx>ess  issued  and  served  under  the  judg- 
ment in  the  unlawful  detainer  proceeding. 
<'n  appeal,  the  judgment  in  the  unlawful 
detainer  action  was  reversed,  and  the  cause 
remanded  for  a  new  trial.  The  landlord 
then  tendered  possession  of  the  premises 
to  the  tenant  for  tlie  luiexpired  portion  of 
ihe  term,  but  the  tender  was  not  accepted. 
The  unlawful  detainer  action  was  then  dis- 
missed by  the  landlord.  In  view  of  the 
record  it  must  also  be  assumed  for  all  the 
purposes  of  this  appeal  that  the  unlawful 
detainer  action  was  conmienced  and  prose- 
cuted to  the  end  in  good  faith  and  without 
malice.  The  judgment  herein  was  for  the 
amount  found  to  be  the  full  value  of  the 
unexpired  term  at  the  time  the  tenant  sur- 
rendered possession,  plus  the  amount  of  tlie 
expenses  of  the  tenant  in  defending  his  pos- 
session, less  certain  counnterclalms  aggre- 
gating $1,891. 

The  theory  upon  which  this  judgment  is 
sought  to  be  sustained  is  that  the  prosecu- 
tion by  the  landlord  of  the  unlawful  d^ 
tainer  action  to  a  judgment  in  his  favor, 
which  judgment,  by  its  terms,  required  the 
tenant  to  deliver  possession  to  the  land- 
lord, entitled  the  tenant  to  treat  the  con- 
duet  of  the  landlord  as  a  breach  of  the 
covenant  of  quiet  enjoyment  and  an  unlaw- 
ful eviction,  with  the  result  that  not  only 
could  he  regard  the  lease  upon  voluntary 
surrender  of  possession  as  at  an  end,  and 
himself  exempt  from  liability  for  further 
rent,  etc.,  thereunder,  but,  also,  treating 
the  lease  as  still  in  force,  recover  as  dam- 
ages the  value  of  the  unexpired  term  there- 
under, in  the  event  that  he  succeeded  on 
his  appeal  from  the  judgment. 

Consideration  of  the  authorities  satisfies 
ns  that  such  a  theory  finds  no  substantial 
lupport  therein.  It  may  be  assumed  purely 
for  the  purposes  of  this  decision  that,  if 
the  tenant  is  actually  ousted  from  posses- 
sion under  process  issued  upon  such  a  judg- 
ment, he  may  treat  such  ouster  as  a  breach 
of  the  Implied  covenant  for  quiet  enjoyment, 
and  recover  his  damages  in  the  event  of 
a  reversal  of  the  judgment.  Certain  states 
have  statutes  providing  for  the  recovery  of 
such  damages,  among  which  is  New  York, 
where  the  statute  provides  substantially 
that,  if  the  final  order  in  such  a  summary 
proceeding  is  reversed  upon  appeal,  the 
L.ILA.1918C.  21 


person  dispossessed  may  maintain  an  ac- 
tion to  recover  the  damage  sustained  by 
the  dispossession.  Kven  under  such  a  stat- 
ute it  has  been  held  that  actual  disposses- 
sion of  the  tenant  by  the  landlord  is  es- 
sential to  a  right  of  recovery,  and  that, 
where  the  tenant  removes  from  the  premises 
without  the  taking  of  any  steps  on  the 
part  of  the  landlord  to  enforce  the  judg- 
ment, he  cannot  maintain  the  action.  See 
Halperin  v.  Henry,  144  App.  Div.  658,  129 
X.  Y.  Supp.  509;  State,  Coe,  Prosecutor,  v. 
Haines,  44  X.  J.  L.  134.  There  is  no  such 
statute  in  this  state.  It  seems  to  us  that 
wherever  the  tenant's  claim  is  based  solely 
on  an  alleged  deprival  of  actual  possession, 
and  is  for  the  consequent  damages,  no  other 
rule  can  logically  or  reasonably  be  applied. 
It  is  elementary  that  the  covenant  for 
quiet  enjoyment  goes  only  to  the  posses- 
sion^ and  that  to  constitute  a  violation 
thereof,  as  said  in  Levitzky  v.  Canning,  33 
CaL  2{>0,  *'there  must  be  some  act  of  moles- 
tation, affecting,  to  his  prejudice,  the  pos- 
session of  the  covenantee."  It  is  true  thaj; 
a  complete  physical  ouster  of  the  tenant 
is  not  always  essential  to  an  eviction,  and 
it  has  often  been  declared  that  any  wrong- 
ful act  of  the  landlord  which  directly  re- 
sults in  depriving  the  tetiant  of  the  full 
beneficial  enjoyment  of  the  premises  is  an 
eviction.  In  Levitzky  v.  Canning,  supra, 
where  the  tenant  was  never  actually  ousted 
from  or  abandoned  the  premises,  the  slan- 
dering of  the  ten  ant  ^s  possession^  the  giv- 
ing out  and  pretending  publicly  that  the 
tenant  had  no  right  to  possession,  and  the 
bringing  of  two  actions  at  law  to  recover 
possession  from  the  tenant  and  his  subten- 
ants, under  the  pretense  that  the  lease  had 
expired  ( one  of  which  actions  was  dismissed 
by  the  landlord,  and  the  other  of  which  re- 
sulted in  judgment  for  the  tenant),  with  the 
result  that  the  subtenants  quit  the  premises 
by  reason  of  their  doubts  caused  thereby  as 
to  the  lawfulness  of  the  tenant's  possession, 
leaving  them  vacant,  and  he  was  unable  to 
let  to  other  parties,  were  held  to  disturb  and 
interrupt  the  possession  of  the  tenant  to  his 
injury,  in  violation  of  the  covenant  for  quiet 
enjoyment,  to  the  same  extent  as  if  he  had 
taken  plaintiff's  tenants  by  the  shoulders 
and  forcibly  ejected  them.  But  that  there 
must  be  an  actual  deprivation  of  the  bene- 
ficial enjoyment  of  the  premises  to  con- 
stitute an  eviction  was  emphatically  stated, 
and  the  case  is  not  authority  for  the  prop- 
osition that  the  mere  institution  and  pros- 
ecution, by  the  landlord,  even  to  judgment, 
of  an  unlawful  detainer  action,  in  good  faith 
and  without  malice,  can  be  held  to  consti- 
tute an  invasion  of  the  beneficial  enjoyment 
of  the  premises  guaranteed  the  tenant  by 
his  covenant  for  quiet  enjoyment.    This  was 
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cloarly  and  distinctly  shown  in  the  later 
rafte  of  Agar  v.  Winslow,  123  Cal.  587,  69 
Am.  St.  Rep.  84,  56  Pac.  422,  in  which  there 
was  involved  the  question  whether  the  pre- 
vious institution  of  an  action  in  ejectment 
bv  the  landlord  constituted  an  eviction  of 
the  tenant.  As  substantiallv  stated  in  that 
case,  the  essential  thing  in  Levitzky  v.  Can- 
ning, supra,  was  "that  the  acts  complained 
of  as  amounting  to  an  eviction  had  the  effect 
to  make  the  tenants  of  the  lessee  quit  the 
premises,  leaving  them  vacant."  In  the  case 
at  bar,  if  the  tenant  had  been  actually 
ousted  from  possession  by  the  landlord,  un- 
der process  issued  upon  the  unlawful  de- 
tainer judgment,  it  might  well  Ije  argued 
that  Levitzky  v.  Canning,  supra,  required  a 
conclusion,  contrary  to  very  respectable  au- 
thority, that  there  had  been  a  wrongful  de- 
prival  of  possession  by  the  landlord,  consti- 
tuting a  breach  of  the  covenant  for  quiet  en- 
joyment. But,  as  we  have  seen,  that  element 
must  be  held  to  be  lacking  here. 

vSo  long,  certainly,  as  there  is  no  dipturb- 
ance  of  the  tenant's  beneficial  enjoyment  of 
the  premises  caused  thereby,  the  right  of  a 
landlord,  acting  in  perfect  good  faith  and 
without  malice,  to  prosecute  an  action  in  the 
courts  for  the  purpose  of  obtaining  a  deter- 
mination of  the  question  whether  the  tenant 
has  not  forfeited  his  term  because  of  viola- 
tion of  some  covenant  of  the  lease,  without 
making  himself  amenable  to  the  tenant  in 
damage,  cannot  well  be  disputed.  Indeed, 
there  is  much  authority  which  goes  further 
in  favor  of  the  landlord's  rights  in  this  re- 
spect. It  is  substantially  said  in  2  Tiffany, 
Landlord  and  Tenant,  §  28D,  that  the  gen- 
eral rule  is  that,  in  order  to  make  one  liable 
for  the  institution  of  a  civil  suit,  it  must 
have  been  with  malice  and  without  probable 
cause,  and  that,  under  this  rule,  a  landlord 
would  not  be  liable  to  his  tenant  for  damage 
to  the  latter  arising  from  his  wrongful  in- 
stitution of  a  summary  proceeding  to  re- 
cover possession,  unless  it  was  instituted 
maliciously  and  without  probable  cause. 
See  also  Porter  v.  Johnson,  96  Ga.  145,  23  S. 
E.  123;  Hegan  Mantel  Co.  v.  Cook.  22  Kv. 
L.  Rep.  427,  57  S.  \V.  929.  It  has  been  d*c- 
clared  that  an  entry  by  the  landlord  by 
virtue  of  summary  process  under  the  Land- 
lord and  Tenant  Act  for  nonpayment  of  rent 
is  not  an  eviction  (24  Cyc.  1132,  note) ;  and 
also,  substantially,  that  the  right  to  dam- 
age in  such  cases  exists  only  where  the  dis- 
possession proceedings  have  been  instituted 
maliciously  and  without  probable  cause;  or 
where  the  process  has  l)een  used  excessively 
or  for  a  purpose  which  it  was  not  intended 
by  law  to  effect,  as  in  cases  of  abuse  of  proc- 
ess; or  when  expressly  provided  by  statute. 
See  24  Cs'c.  1462.  But  certainlv  there  can 
l)e  no  eviction  or  liability  in  damage  on  the 
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part  of  the  landlord  in  such  a  case  so  long 
as  there  is  no  disturbance  of  the  tenant's 
beneficial  enjoyment  of  the  premises.  The 
mere  pendency  of  the  suit  constitutes  no 
such  disturbance.  The  claim  of  learned 
counsel  for  plaintiff  is  l)ased  principally  up- 
on the  fact  that  here  a  judgment  was  ob- 
tained in  the  superior  court  which,  by  its 
terms,  required  restoration  of  the  premises 
to  the  landlord.  It  seems  to  us  that  this 
fact  does  not  assist,  and  that  the  utmost 
that  may  reasonably  be  claimed  by  the  ten- 
ant under  these  circumstances  is  that  the 
landlord  may  not  enforce  his  judgment  by 
actually  ousting  the  tenant  from  possession 
under  the  judgment,  without  making  him<elt 
liable  for  the  damage  resulting  from  this 
deprival  of  possession,  in  the  event  of  a  re- 
versal of  the  judgment.  Until  the  landlord 
does  so  enforce  the  judgment,  he  does  not 
actually  disturb  the  possession  and  ben- 
eficial enjojTnent,  and  the  case  in  this  re- 
spect is  just  as  it  was  before  entry  of  judg- 
ment. The  landlord  is  not  compelled  to 
carry  the  judgment  into  execution  simply 
because  it  has  been  given  and  entered.  He 
may  well  decide  to  withhold  execution  until 
the  final  determination  of  his  action, — until 
it  has  been  flnallv  determined  that  the  ten- 
ant  has  forfeited  his  term,  and  that  he  may 
treat  the  term  as  forfeited  and  safely  enforce 
his  judgment.  The  tenant  has  no  right  to 
assume  from  the  mere  entry  of  judgment 
that  the  landlord  intends  to  do  otherwise. 
Authorities  are,  of  course,  ample  to  the 
effect  that  the  tenant  may  accept  not  only 
the  prosecution  to  judgment  of  such  an 
action,  but  also  the  mere  institution  thereof, 
as  such  an  election  on  the  part  of  the  land- 
lord to  terminate  the  lease  that  he  will  be 
justified  in  treating  the  lease  as  ended,  and 
may  yield  possession  of  the  premises  and 
be  free  from  further  liability  under  the 
terms  of  the  lease.  Such  is  the  meaninj;  of 
the  declaration  in  §  675  of  Underbill  on 
Landlord  and  Tenant,  relied  on  by  plaintiff, 
where  Jennings  v.  Bond,  14  Ind.  App.  282. 
42  X.  E.  Or)7,  is  cited,  the  same  being  an 
action  for  rent  after  a  suit  in  ejectment 
maintained  by  landlord  and  after  a  mi'j- 
sequent  offered  surrender  of  the  premises  by 
the  tenant.  This,  however,  is  an  entirely 
different  proposition  from  the  one  involved 
in  this  case.  Here  the  tenant  so  yielding 
possession  without  being  required  to  do  so  is 
insisting  that  the  act  of  the  landlord  in  pros- 
ecuting his  action  to  judgment  shall  be 
treated  as  an  eviction,  and  the  landlord  held 
liable  to  him  for  any  loss  suffered  from  hi-? 
failure  to  enjoy  the  remainder  of  the  term. 
To  our  minds  neither  reason  nor  authority 
warrants  the  holding  that  &uch  position  is 
correct,  where  the  tenant  actually  abandons 
the  possession  without  being  compelled  to  do 
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60  under  auy  process  issued  and  served  under 
the  judgment  in  the  unlawful  detainer  pro- 
iveding,  and  the  proceeding  was  brought  and 
maintained  in  good  faith  and  without 
malice.  As  we  read  1  Taylor  on  Landlord 
and  Tenant,  §  311,  and  2  Tiffany  on  Liind- 
lord  and  Tenant,  §§  184,  185,  we  find  nothing 
coutrarv  to  this  view. 

Decisions  to  the  etfect  that  the  cfttablish- 
meiit  of  a  title  paramount  to  that  of  the 
landlord  by  decree  of  a  court  of  competent 
jurisdiction  warrants  the  tenant  in  yielding 
po^i^ession  to  the  true  owner  without  wait- 
ing to  be  dispossessed  under  a  writ  of  pos- 
M'Shion,  and  in  treating  the  judgment  as  an 
eviction  by  title  paramount,  are,  of  course, 
not  in  point.  In  Mack  v.  Fatchin,  20  How. 
Pr.  20,  id.  42  X.  Y.  167,  1  Am.  Rep.  506,  a 
case  strongly  relied  on  by  plaintiff,  the  ten- 
ant was  compelled  to  yield  possession  by  vir- 
tue of  a  writ  of  assistance  issued  in  foreclo- 
sure of  mortgage  proceedings,  the  mortgage 
being  prior  in  right  to  his  interest  as  lessee. 
The  writ  had  been  issued  and  placed  in  the 
hands  of  the  sheriff,  who  "by  virtue  of  it  de- 
manded the  possession  of"  the  tenant.  It 
appeared  further  that  the  landlord  had  ex- 
pedited, if  he  did  not  instigate,  the  fore- 
closure of  the  mortgage,  and  was  a  joint 
purchaser  on  the  mortgage  sale,  and  a  joint 
petitioner,  with  the  other  purchaser,  for  the 
writ  of  assistance.  In  short,  he  had  ap- 
parently actually  connived,  for  his  own  bene- 
tit,  in  having  the  tenant  dispossessed  by  par- 
amount title. 


We  are  not  interested  here  in  determining 
just  what  acts  of  a  landlord  interfering  with 
the  beneficial  enjoyment  by  the  tenant  of  the 
premises,  short  of  actual  physical  ouster, 
will  warrant  the  latter  in  abandoning  pos- 
session, and  treating  the  conduct  of  the 
landlord  as  an  unlawful  eviction,  with  the 
right  to  the  damage  consequent  upon  being 
deprived  of  the  remainder  of  his  term.  It 
is  sufJicient  for  the  purposes  of  this  ease  to 
hold,  as  we  do,  that  the  mere 'prosecution  to 
judgment  by  the  landlord  of  an  unlawful 
detainer  action,  in  gootl  faith  and  without 
malice,  for  the  purpose  of  obtaining  a  ju- 
dicial determination  of  the  question  whether 
he  is  entitled  to  possession  by  reason  of 
some  default  on  the  part  of  the  tenant,  and 
poswession  in  the  event  that  the  determi- 
nation is  in  his  favor,  is  not  such  an  act. 

From  what  we  have  said  it  ncvossarily  fol- 
lows that,  upon  the  record  before  us,  the  re- 
covery against  appellant  cannot  be  su&tained 
in  w-hole  or  in  part.  It  appears  unneces- 
sary to  consider  other  points  made  by  her 
for  a  reversal. 

The  judgment  and  order  denying  a  new 
trial  are  reversed. 

We  concur:  Sliaw,  J.;  Melvin,  .T.; 
Sloss,  J.;  Lawlop,  J.j  Henslmw,  J.;  Vic- 
tor £.  Shaw,  Judge  pro  tern. 

Petition  for  rehearing  denied  January  10, 
1918. 


Aimotatkni — ^Litdbility  of  landlord  who  brings  an  unfounded  action  to 

dwpittff^fff  ionant* 


It  is  a  general  rule  that  the  courts 
are  open  for  the  purpose  of  determining 
the  existence  of  rights  to  whieh  any 
person  may  conceive  himself  entitled. 
If  a  person  brings  an  action  in  good 
faith  and  without  malice,  he  is  not  liable 
beyond  the  costs  that  may  be  assessed 
against  him  in  the  action,  however  un- 
founded the  action  may  be.  It  is  only 
when  he  prosecutes  an  action  maliciously 
and  without  probable  cause  that  he 
renders  himself  liable  in  damages.  Lia- 
bility for  the  malicious  prosecution  of 
civil  actions  is  sometimes  limited  to  cases 
in  whieh  there  has  been  an  interference 
with  the  person  or  property.  The  pres- 
ent note  is  concerned  with  the  question 
whether  these  general  rules  apply  to  and 
pivera  the  liability  of  a  landlord  who 
has  brought  an  unfounded  suit  against 
his  tenant.  A  contract  relation  exists 
between  a  landlord  and  his  tenant;  the 
contract,  that  is,  the  lease,  usuallv  con- 
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.tain*  covenants.  It  may  be  stated  gener- 
ally at  this  point  in  the  discussion  that, 
if  the  action  of  the  landlord  amounts 
to  a  breach  of  his  covenants,  he  renders 
himself  liable  therefor  irrespectively  of 
the  existence  of  malice  or  lack  of  prob- 
able cause.  In  the  absence  of  a  breach 
in  the  contractual  relation  existing  be- 
between  the  parties,  the  general  rule  ap- 
plies, and  the  landlord  ie  'not  liable,  in 
the  absence  of  malice  or  lack  of  prob- 
able ciause.  It  is  assumed  in  the  fore- 
going statement  that  the  landlord  has 
taken  no  action  but  what  was  regular 
under  the  proceedings  brought  by  him; 
he  may  by  taking  illegal  action  render 
himself  liable  on  this  groiind. 

An  action  in  damages  by  the  tenant 
may  therefore  be  based  upon  one  or  both 
of  two  grounds:  (a)  It  may  be  based 
upon  malice  and  lack  of  probable  cause 
in  the  landlord's  action;  or  (b)  it  may 
I  be  based  upon  the  theory  that  the  land- 
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lord's  action  constituted  a  breach  of  the 
contractual  relation  existing  between  the 
landlord  and  tenant. 

In  the  absence  of  a  breach  of  con- 
tract or  trespass,  the  tenant  must  show 
malice  and  lack  of  probable  cause  to 
maintain  an  action  against  his  land- 
lord.^ The  bringing  of  forcible  detainer 
proceedings  does  not  entitle  the  tenant 
to  recover  damages  upon  the  proceed- 
ings terminating  in  favor  of  the  tenant, 
in  the  absence  of  malice  and  lack  of 
probable  cause.*  Nor  does  the  landlord 
render  himself  liable  in  damages  for 
bringing  an  action  to  determine  the 
validity  of  a  contract  for  a  lease  under 
which  the  tenant  is  in  possession.'  If 
the  landlord  does,  before  the  expiration 
of  the  term,  sue  out  a  dispossessory  war- 
rant and  cause  the  tenant  to  be  evicted, 
maliciously  and  without  probable  cause, 
he  is  liable  to  the  tenant.* 

It  being  assumed  in  Black  v.  Knight, 
ante,  319,  that  the  landlord's  action  was 
commenced  and  prosecuted  to  the  end  in 
good  faith  and  without  malice,  that  ac- 
tion was  based  upon  the  theory  that  the 
bringing  of  the  action  was  a  breach  of 
the  contractual  relation  existing  between 
the  landlord  and  tenant,  more  specifi- 
cally that  it  was  a  breach  of  the  covenant 
of  quiet  enjoyment  and  an  unlawful 
eviction,  for  which  the  tenant  was  en- 
titled to  recover  damages.  It  has  been 
held  that  an  action  brought  by  the  land- 
lord which  results  in  a  breach  of  his 
covenant  in  the  lease  renders  him  liable 
to  his  tenant  in  damages  irrespectively 
of  malice  or  lack  of  probable  eanse.* 
The  question  thus  remains  in  Black  v. 


KNiGEtT,  whether  the  landlord's  action 
was  a  breach  of  this  contractual  rela- 
tion. The  court  holds  that  the  action 
was  not  a  breach  of  the  contractual  re- 
lation, the  tenant  having  voluntarily 
surrendered  possession  upon  an  adverse 
verdict  in  the  trial  court,  which  upon 
appeal  was  reversed;  the  landlord's  ac- 
tion is  held  to  be  neither  a  breach  of  his 
covenant  for  quiet  enjoyment  nor  an  un- 
lawful eviction.  The  covenant  most  fre- 
quently involved  in  such  actions  is  that 
of  quiet  enjoyment.  What  amounts  to 
a  breach  of  this  covenant,  entitling  the 
tenant  to  an  action  in  damages  therefor, 
is  a  question  that  can  be  answered  best 
by  references  to  the  cases.  It  mav  be 
Stated  generally,  to  use  the  language  of 
Black  v.  Knight  in  quoting  from  an 
earlier  California  case,'  that  "it  is  ele- 
mentary that  the  covenant  for  quiet  en- 
joyment goes  only  to  the  possession,  and 
that  to  constitute  a  violation  thereof, 
.  .  .  'there  must  be  some  act  of  moles- 
tation, affecting,  to  his  prejudice,  the 
possession  of  the  covenantee.'"  It  has 
been  held  that  an  action  which  proves 
to  be  unfounded,  to  recover  possession 
of  the  leased  premises  under  the  pre- 
tense that  the  lease  has  expired,  where, 
as  a  result,  subtenants  of  the  lessee  quit 
the  premises  and  the  lessee  is  put  to 
expense  in  defending,  is  a  breach  of  the 
landlord's  covenant  of  quiet  enjoyment.* 
For  such  breach  of  the  covenant,  the 
landlord  is  liable  to  the  tenant  in  dam- 
ages.'' 

The  question  is  sometimes  discussed 
from  the  standpoint  of  whether  the  ac- 
tion constitutes  an  eviction.    It  has  been 


1  Porter  v.  Johnson  (1895)  06  6a.  146,  23 
S  E  123 

aHegan  Mantel  Ck).  v.  Cook  (1900)  22 
Ky.  L.  Rep.  427,  57  S.  W.  929. 

Hegan  Mantel  Co.  v.  Alford  (1908)  — 
Ky.  — ,  114  S.  W.  290.  In  this  case  it  was 
held  that  an  action  for  malicious  prosecu- 
tion will  not  lie  merely  because  the  action 
upon  which  it  is  founded  was  instituted 
maliciously;  it  must  also  appear  that  it 
was  instituted  without  probable  cause.  As 
the  judgment  of  the  lower  court  in  the 
forcible  detainer  proceeding  was  in  favor 
of  the  landlord,  it  was  held  that  probable 
cause  was  conclusively  shown  although  that 
judgment  was  reversed  upon  appeal. 

»Aull  V.  Bowling  Green  Opera  House  Co. 
(1908)  130  Ky.  789,  114  S.  W.  284.  In  this 
case  there  had  been  a  judicial  sale  of  prop- 
erty to  a  number  of  purchasers;  the  lease 
of  a  tenant  in  possession  of  the  property 
being  about  to  expire,  he  made  an  agree- 
ment for  another  lease  with  one  of  the 
purchasers,  who  claimed  to  own  a  majority 
interest.  Subsequently,  a  corporation  was 
organized  by  the  purchasers  and  the  title 
L.K.A.1918C. 


to  the  property  assigned  to  the  corporation, 
which  asked  for  a  writ  of  possession  in  the 
judicial  proceeding  in  which  the  property 
had  been  sold.  The  ten&nt  appeared  and 
oiTered  to  file  liis  petition  asking  to  be  made 
a  party  to  the  action,  claiming  that  he  had 
a  lease.  This  was  refused  by  the  trial  court, 
but  upon  appeal  the  judgment  of  the  trial 
court  was  reversed.  Subsequently,  the  cor- 
poration obtained  a  writ  of  forcible  detain- 
er against  the  tenant,  and  by  agreement 
possession  was  surrendered,  and  thereafter 
an  action  was  brought  by  the  corporation 
for  the  rent,  in  which  the  defendant  sought 
to  set  off  the  damages  incurred  by  him  in 
defending  the  previous  proceeding. 

•  Sturgis  V.  Frost  (1876)  56  Ga.  188;  Mc- 
Swain  v.  Edge  (1909)  6  Gfl.  App.  9,  64  S. 
£.  116. 

SLevitzky  v.  Canning  (1867)  33  C«L  299. 
This  is  admitted  in  Black  v.  Knight,  ante, 
319. 

«Levitzky  v.  (banning  (Cal.)  supra.  See 
further  as  to  this  case  in  Black  v.  Knioht. 

7   Levitzky  v.  Canning  (Cal.)  supra. 
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held  tliat  the  bringing  of  aetion  wbiefa 
does  not  disturb  the  beneftcial  enjoyment 
of  tbe  lessee  does  not  amount  to  an  evic- 
tion which  will  relieve  the  tenant  of  the 
payment  of  rent,  although  a  subtenant 
of  the  lessee  does  not  thereafter  jjay 
rent  to  the  lessee,  he,  however,   being 
under  bond  so  that  the  rent  is  secure.^ 
That  there  is  no  eviction  where  the 
premises    are    voluntarily    surrendered, 
although  the  judgment  in  the  trial  court 
directs  that  the   landlord  have  posses- 
sion, is  the  theory  of  the  decision  of 
BL.VCK  V.  Knight.     It  has  been  held, 
however,  that  there  is  an  eviction  where 
a  tenant    against    whom    the   landlord 
brought  an  aetion  to  dispossess  on  the 
ground  of  holding  over  surrendered  pos-* 
session  of  the  premises  under  protest, 
bO  as  to  entitle  the  tenant  to  damages 
if  he  was  not  in  fact  a  tenant  holding 
over.^    This  decision  is  based  upon  the 
theory  that  the  landlord  has  breached 
his  contract  with  the  tenant.    In  the  ab- 
sence of   a  contractual  relation,  there 
can,  of  course,  be  no  recovery  for  breach 
of  contract.*® 

Where  the  landlord  has  issued  proc- 
ess on  the  judgment,  and  caused  the  ten- 
ant to  be  dispossessed,  the  tenant  is  en- 
titled to  recover  damages  if  the  judg- 


ment under  which  the  writ  of  posses- 
sion was  awarded  is  reversed.**  Such 
a  dispossession  is  an  eviction.*'  A  dif- 
ference of  opinion  exists  as  to  this,  how- 
ever, and  it  has  been  held  that  a  tenant 
who  has  been  evicted  by  virtue  of  a  writ 
issued  in  a  dispossessory  proceeding  be- 
fore a  justice  has  no  right  of  aetion 
against  the  landlord,  although  the  judg- 
ment of  the  justice  is  subsequently  re- 
versed upon  appeal.**  The  Pennsylvania 
court  *^  first  considers  the  action  as  one 
for  breach  of  a  contract  of  lease,  and 
states  that  the  evidence  fails  to  show 
any  breach  of  contract,  unless  the  secur- 
ing of  judgment  ordering  execution  to 
be  issued  and  the  receiving  possession 
of  the  property  from  the  officer  who 
executed  the  writ  constitutes  a  breach. 
Continuing,  the  court  states  that,  ^'if  the 
contract  was  such  that  tbe  defendant 
had  no  right  to  possession,  the  plain ti£E 
had  opportunity  to  defend  before  the 
justice.  The  matter  in  dispute  was  ad- 
judicated and  enforced  by  execution." 
And  the  court  concludes  that  the  ten- 
ant ^'may  be  entitled  to  remedy,  but  not 
in  this  form ;  that  is,  if  the  action  is  to 
be  treated  as  a  case  for  breach  of  con- 
tract with  nothing  to  constitute  a  breach 
save     the     former     suit     between     the 


«Agar  V.  Winslow  (1899)  123  CaL  587, 
69  Am.  St.  Rep.  84,  66  Pac.  422. 

B  Smith  V.  Eubanks  (1884)  72  Ga.  280. 
The  court,  referring  to  the  proceeding  to 
dispossesB  the  tenant,  stated:  '*It  was 
simply  the  ordinary  process  legally  author • 
ized  to  eject  a  tenant  holding  over.  A  coun- 
ter affidavit  was  put  in  and  bond  given  by 
plaintiffs;  no  harshness  of  any  sort  was  re- 
sorted to;  it  was  simply  a  test  of  the  ques- 
tion, according  to  law,  whether  the  plain- 
tiifs  were  toaants  holding  over  or  not.  The 
plaintifTs  declined  the  contest,  and  thus 
that  proceeding  was  ended  by  their  relin- 
quishing possession  under  protest,  accord- 
ing to  their  own  evidence.  That  did  not 
deprive  them,  it  is  tru«,  of  recovering  their 
legitimate  damages  flowing  from  the  breach 
of  contract  when  evicted,  and  by  reason  of 
the  eviction,  if  tliey  gave  up  under  protest." 
The  prinoipal  dispute  in  this  connection  .was 
a$  to  the  measure  of  damages,  the  tenant 
I'lainilug  that  he  was  entitled  to  damages 
because  of  evidence  of  oppressiveness  in 
the  proceeding  to  dispossess,  a  claim  that 
was  denied. 

w  Porter  v.  Johnson  (1895)  96  Ga.  145, 
2:)  S.  E.  123,  holding  tliat  there  ean  be  no 
recovery  on  the  ground  of  breach  of  contract 
against  a  landlord  who  sues  out  a  dispos- 
tiessory  warrant  against  the  tenant  of  a 
prior  owner. 

UMengelle  v.  Abadie  (1896)  48  La.  Ann. 
fi69,  19  So.  670;  Small  v.  Clark  (1903)  07 
Me.  304.  54  Atl.  758. 

A  lasidlord  was  held  liable  in  Hickey  v. 
LR.A.miSC. 


Oonley  (1902)  18  Montg.  Go.  U  Rep.  (Pa.) 
1S4,  for  damages  for  tbe  eviction  of  his 
tenant  under  a  jud(<ment  which  was  decided 
to  be  illegal  upon  certiorari.  No  statute  is 
referred  to  authorizing  the  action  in  dam- 
ages. See  other  ci^ses  from  this  jurisdic- 
tion infra,  notes  14,  15,  17. 

u  Mengelle  v.  Abadie  (La.)  supra. 

W  Graver  v.  Fehr  (1886)  3  Sadler  (Pa.) 
203,  18  W.  N.  C,  311,  6  Atl.  80. 

In  Ashcroft  v.  Bourne  (1832)  3  Bam.  & 
Ad.  684,  110  Bag.  Reprkit,  260,  a  landlord 
who  had  made  complaint  before  a  justice 
imder  the  statute  relating  to  deserted  and 
unoccupied  tenements,  and  had  been  by  the 
justices  put  into  possession  of  the  premises, 
was  held  not  liable  to  the  tenant  in  an  ac- 
tion of  trespass,  where  upon  appeal  the 
judgment  of  the  justices  was  reversed  and 
the  tenant  again  put  into  possession  of  the 
premises.  The  court,  after  referring  to  the 
proceeding,  states  that  the  landlord  was 
put  into  possession  of  tbe  premises  by  act 
of  the  law,  and  **he  is  not  a  trespasser.  It 
turns  out  that  the  justices  bad  mistaken  the 
law;  but  it  would  be  hard  if  the  landlord, 
who  had  submitted  his  case  fairly  and 
honestly  to  them,  should  therefore  be 
deemed  a  trespasser  ab  initio.  If  it  had  ap- 
peared that  the  proceedings  had  been  mali- 
ciously commenced  or  persisted  in,  that 
might  have  been  the  ground  of  an  action  on 
account  of  his  having  misled  the  justices; 
but  in  the  present  case  this  is  not  imputed." 

M Graver  v.  Fehr  (Pa.)  supra. 
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parties."  The  court  then  considers  the 
action  as  one  for  malicious  prosecution, 
and  states  that  the  reversal  of  the  judg- 
ment of  the  justice  did  not  settle  that 
the  landlord  maliciously  brought  the  suit, 
and  continues:  ''The  judgment  of  the 
justice  established  the  existence  of  a 
cause  of  action;  and  whether  that  judg* 
ment  was  discontinued  after  appeal  to 
the  common  pleas,  or  was  reversed  when 
brought  into  this  court,  these  plaintiffs 
have  no  case  for  maliciously  obtaining 
judgment  and  enforcing  it  by  execution, 
unless  there  be  proof  of  an  excessive 
use  of  the  process."  There  being  no 
claim  that  there  had  been  an  excessive 
use  of  the  process,  the  liability  of  the 
landlord  to  damages  on  this  theory  was 
denied  also. 

Some  statutes  expressly  provide  for 
damages  for  eviction  in  summary  pro- 
ceedings where  the  judgment  against  the 
tenant  is  subsequently  reversed.**  But 
under  such  a  statute  a  tenant  who  vol- 
untarily removed  from  the  premises  on 
the  rendering  of  a  decision  in  favor  of 
the  landlord  in  summary  proceedings  in- 
stituted to  obtain  possession  of  the  prop- 
erty was  held  to  have  no  right  of  action 
for  damages  for  such  dispossession,  al- 
though the  judgment  in  the  summary 
proceedings  was  reversed  upon  appeal.*® 
And  under  a  statute  authorizing  the 
damages  to  be  assessed  upon  the  appeal 
from  the  decision  of  the  justice,  it  has 
been  held  that  no  damages  can  be  re- 
covered by  a  tenant  who  has  been  dis- 
possessed, where  the  justice's  judgment 
is  reversed  upon  certiorari,  the  court 
stating  that  if  the  tenant  desires  to  re- 


cover  damages,   his  remedy  is   by  ap- 
peaL*' 

A  writ  of  sequestration  is  provided 
for  in  some  jurisdictions,  by  virtue  of 
which  the  possession  is  delivered  to  the 
landlord  upon  his  filing  a  bond  condi- 
tioned to  pay  all  damages  that  may  be 
awarded  against  him,  and  costs,  in  case 
sequestration  is  wrongfully  issued.  Un- 
der such  a  statute  a-  landlord  who  has 
obtained  a  writ  of  sequestration  has  been 
held  liable  in  damages,  where  it  was  de- 
termined that  the  wjit  was  wrongfully 
issued.** 

When  the  tenant  has  been  evicted  by 
legal  process  under  a  judgment  which  is 
unreversed,  his  right  of  action  for  such 
eviction  depends  upon  .different  consid- 
erations from  those  which  govern  the 
case  of  a  reversed  judgment.  A  judg- 
ment in  summary  proceedings  has  been 
treated  the  same  as  a  judgment  in  any 
other  proceeding,  that  is,  it  has  been 
held  to  be  conclusive  as  to  the  rights  of 
the  parties  and  to  protect  the  landlord 
in  any  regular  action  that  he  may  take 
thereunder.  A  tenant  who  has  been 
ejected  under  a  writ  issued  in  an  action 
by  the  landlord  to  obtain  possession  has 
no  right  of  action  against  his  landlord 
for  injuries  suffered  through  the  legal 
execution  of  the  writ.**  It  has  been 
held  that  a  tenant  who  has  been  evicted 
under  a  writ  issued  in  a  dispossession 
proceeding  cannot  maintain  trespass 
quare  elausum  fregit  against  his  land- 
lord.*®  But  if  the  proceedings  are  ir- 
regular,'^ as,  for  instance,  a  proceeding 
in  which  the  essential  jttrisdictional  facts 
are  not  averred,  a  judgment  therein  is 
no  protection  to  the  landlord;  an  evic- 


WHavden  v.  Florence  S«wing  Marh.  Co. 
(1873)  *54  N.  Y.  221;  WoocU  v.  Kornan 
(1890)  57  Hun,  215,  10  N.  Y.  Supp.  654; 
Witherbee,  S.  &  Co.  v.  Wvkes  (191.3)  159 
App.  Div.  24.  143  K.  Y.  Supp.  1067;  Uff- 
man  v.  Aleyle  (19171  —  App.  Div.  — ,  168 
i"**.  Y.  Supp.  48;^:  Broad  well  v.  Holcombe 
(1883)  4  N.  Y.  Civ.  Proo.  Rep.  159;  Burwell 
v.  Brodie  (1904  >  134  N.  C.  540,  47  S.  E.  47; 
Qiiinn  v.  McCarty  (1876)  33  Phiia.  Leg.  Int. 
<Pa.)  312. 

A  tenant  who  had  been  dispos«e«Red  under 
a  warrant  which  was  8iibse(|uently  vacated 
was  permitted  to  recover  damages  against 
his  landlord,  in  Hong  Sing  v.  Wolf  Fein 
(1901)  33  Mi8e.  608.  67  N.  Y.  Snpp.  1100. 

It  was  apparent  I V  under  such  a  statute 
that  Koenig  v.  Bauer  (1867)  1  Brewst.  (Pa.) 
304,  allowing  damages  to  the  tenant,  was 
decided. 

WHalperin  v.  Henry  (1011)  144  App.  Div. 
668,  129  N.  Y.  Supp.  ,599. 

HLeese  v.  Home  (1900)  30  Pittsb.  L.  J. 
X.  S.  (Pa.)  316.    Bnt  see  Hickey  v.  Conley, 
supra,  note  11. 
L.K.A.1918C. 


»•  Wilkinson  v.  Stanlev  (1897)  —  Tex. 
Civ.  App.  — ,  43  8.  W.  606. 

WAlcClelland  v.  Patterson  (1886)  4  Sad- 
ler (Pa.)  264,  10  Atl.  475.  The  action  in 
this  case  was  bv  the  tenant  and  his  wife 
against  the  landlord  to  recover  damage^ 
alleged  to  have  been  sustamed  by  the  wife 
by  reason  of  the  ejectment.  The  court 
further  liolds  in  this  case  that  the  landlonl 
vftk%  responsible  for  any  illegal  act  done  by 
fchoHe  particK  whom  he  specially  employtHl. 
or  by  himself:  that  as  to  illegal  acts  done 
by  the  officer,  who  was  the  proper  party 
to  execute  the  writ,  the  landlord  was  liable 
tor  wliatever  was  done  either  expressly  or 
impliedly  by  his  direction. 

•hiergen  v.  Allegheny  County  (1903)  204 
Pa.  501.  54  Atl.  281    (action   in  trespass). 

WMelson  v.  Dickson  (1879)  63  G«.  682, 
36  Am.  Rep.  128.  But  see  Richardson  v. 
Callihan,  infra,  notes  31,  33. 

MCiaertner  v.  Bues  (1901)  109  Wis.  165. 
85  N.  W.  388. 

A  grantee  of  property  who  dispossessed 
a  tenant  thereof  under  a  warrant  which  is 
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tion  of  tbe  tenant  is  illegal  and  the  land- 
lord is  liable  in  damages.^  Or  if,  in 
derriiig  the  writ,  the  statute  has  not  been 
complied  with,  the  parties,  including  the 
landlord,  are  trespassers,  and  liable  to 
the  tenant  in  damages.^  A  landlord 
has  been  held  liable  where  the  writ  of 
possession  was  prematurely  issued.** 
And  where  the  tenant  is  dispossessed 
by  virtue  of  an  irregular  writ,  the  land- 
lord is  liable  in  damages.'*  A  tenant 
who  has  been  disposses.sed  by  virtue  of 
a  writ  issued  upon  a  judgment  against 
her  husband  has  a  cause  of  action 
against  her  landlord.'^  It  has  also  been 
held  that  an  affidavit  used  in  a  summary 
proceeding  which  is  decided  in  favor  of 
the  tenant  cannot  be  used  as  the  founda- 
tion of  a  new  proceeding,  and  when  so 
used  and  the  tenant  is  turned  out  of 
{>ossession,  the  subsequent  proceedings 
are  void  and  trespass  lies  against  the 
landlord.*^  Some  statutes  confine  the 
tenant's  remedy,  where  it  appears  that 
the  landlord  was  entitled  to  possession, 
but  ^vhere  there  has  been  irregularity 
in  the  proceeding,  to  an  action  on  the 
case  founded  on  the  special  damage 
arising  to  him  from  the  irregularity  or 
informality;  where  no  fecial  damage 
is  allied  under  such  a  statute,  there 
can  be  no  recovery.** 

Wliere  the  judgment  in  the  summary 
proceedings  is  treated  as  conclusive,  and 
sueh  judgment  is  unreversed,  the  dis- 
linctive  question  treated  in  this  note 
does  not  arise.  The  liability  of  the  land- 
lord, if  any  exists,  is  based  not  upon  the 
bringing  of  an  unfounded  action,  but 
upon  irregular  or  wrongful  use  of  proc- 
ess. But  a  judgment  in  summary  pro- 
ceedings is  not  conclusive  in  all  juris- 
,  dictions.  Some  statutes  provide  that, 
where  the  landlord  has  recovered  posses- 
sion of  real  property  by  summary  pro- 
ceedings because  of  iionpaymAnt  of  rent, 
the  lessee  may  within  a  stated  time,  by 


tendering  the  rent  in  arrears  with  inter- 
est and  costs  of  action,  and  performing 
all  other  covenants,  be  restored  to  pos- 
session according  to  the  terms  of  the 
original  lease.**  A  tender  made  by  the 
tenant  after  judgment  in  favor  of  the 
landlord,  and  before  eviction,  the  tender 
being  kept  good  by  him,  has  been  held 
to  entitle  him  to  retain  possession ;  hence 
eviction  by  the  landlord  by  writ  under 
his  judgment  was  held  wrongful  and  en- 
titled the  defendant  to  recover  damages; 
the  statutory  remedy  of  restitution  was 
held  not  to  be  exclusive.**  It  is  ex- 
pressly provided  in  some  statutes  that 
a  judgment  in  forcible  entry  and  de- 
tainer shall  not  bar  an  action  of  trespass 
between  the  same  parties  respecting  the 
same  tenement.**  Under  such  a  statute 
a  tenant  who  has  been  ejected  by  a 
writ  sued  out  b}'  his  landlord  in  a  sum- 
mary proceeding  has  a  right  of  action 
against  his  landlord  for  any  wrong  or 
oppression  inflicted  in  enforcing  the 
writ.**  It  has  been  held  that  a  tenant 
ejected  in 'a  forcible  detainer  proceed- 
ing brought  by  a  subsequent  lessee  at 
the  instigation  of  the  landlord  has  the 
right  to  show  that  such  eviction  was 
wrongful  and  recover  damages  of  the 
landlord.** 

But  a  judgment  obtained  in  an  action 
by  a  landlord  to  dispossess  his  tenant 
was  held  not  to  be  a  trespass  which 
would  sustain  an  action  by  the  tenant, 
who  had  removed  from  the  premises 
after  ati  officer  of  the  court  had  told 
him  that  if  he  did  not  remove  he  would 
be  removed  by  force,  but  before  the  offi- 
cer had  fome  with  the  writ  to  effect  the 
removal.**  The  court  states  that  the  re- 
moval of  the  tenant  by  virtue  of  the 
warrant  to  dispossess  is  the  act  which, 
if  shown  to  be  unlawful,  becomes  the 
basis  of  the  action  of  trespass,  and  as 
this  act  had  not  taken  place  there  was 
no  trespass. 


stated  to  have  been  "unlawfully  sued  out/' 
before  the  expiration  of  the  periocl  of  the 
lease,  was  held  liable  in  damagefl  to  the 
tenant  in  Eiam  v.  Carter  (1909)  55  Tex 
Civ.  App.  649,  119  S.  W.  914. 

«  Sperry  v.  Seidel  ( 1907 )  218  Pa.  16,  66 
AtL  853. 

a  PauBch  v.  Guerrard  (1881)  67  Ga.  319. 

MRoettger  v.  Riefkin  (1908)  130  Ky.  197, 
113  S.  W.  88. 

» Block  V.  Bonnet  (1876)  28  La.  Ann. 
«i^40 

M  Morrison  ▼.  Price  (1908)  130  Ky.  189, 
112  S.  W.  1090:  Fults  v.  Munro  (1911)  202 
H.  y.  34.  37  L.R.A.(X.S.)  600,  96  N.  E.  23, 
Ann.  Ca«.  1912D.  870. 

"McCoy  V.  Hyde  (1827)  8  Cow.  (N.  Y.) 
6S. 

»I)eIaiM>v  V.  Fox  (1856)  1  C.  B.  N.  8. 
L.R.A.iniSC. 


166,  140  Eng.  Reprint,  70,  26  L.  J.  C.  P. 
X.  $.  5,  2  Jiir.  K.  S.  1233,  5  Week.  Rep. 
148. 

»  Wacholz  V.  Oriesgraber  (1897)  70  Minn. 
220,  73  N.  W.  7;  Terwilliger  v.  Browning. 
K.  &  Go.  (1912)  162  App.  Biv.  552,  137 
H.  Y.  Supp.  572,  8.  e.  on  second'  appeal  in 
(1916)  165  App.  Div.  799,  151  N.  Y.  Supp. 
335. 

80  Wacholz  V.  Ciriesgraber  (Minn.)   supra. 

31  Richardson  v.  Callihau  (1895)  73  Miss. 
4,  19  So.  95;  McWilliams  v.  King  (1866) 
32  N.  J.  L.  21;  State,  Coe,  Prosecutor,  v. 
Haines  (1882)  44  N.  J.  L.  134j  Sanders  v. 
Cline    (1908)    22   Okla.   154,   101   Pac.  267. 

W  Sanders  v.  Cline    (Okla.)   supra. 

MRiclinrdson  v.   Callihan    (Miss.)    supra. 

•♦State.  Coe,  Prosecutor,  v.  Haines, 
(W.  J.)    supra.  W.  A.  E. 
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CALIFORNIA  SUPREME  COURT. 


caIjIfornia  supreme:  court. 

(In  Banc.) 
D.  C.  PAYNE,  Reapt., 

V. 

COMAIERCIAL    NATIONAL     BANK     OF 
LOS  ANGELES,  Appt, 

(—  Cal.  — ,  169  Pac.  1007.) 

Clieck  —  discrepancy    between    words 
and  figures. 

1.  A  check  for  "$500.00  Five  and  no/lOO 
dollars"  is  void  for  uncertainty,  and  cannot 
be  explained  by  evidence  as  to  the  inten- 
tion of  the  parties. 

For  other  cases,  see  Evidence t  VI.  e,  in  Dig. 
1-62  y.  S. 

Pleading;  *  denial  of  surplusage. 

2.  Denial  of  an  allegation  in  a  suit  to  re- 
cover the  amount  paid  on  a  void  I'lieek  that 
by  inadvertence  and  mistake  plaintiff  wrote 
the  figures  500,  instead  of  o,  raisi«s  no  issue 
on  which  evidence  is  admissible,  where  the 
check  shows  a  fatal  variance  between  words 
and  figures  on  its  face,  since  the  allegation 
is  mere  surplusage. 

For  other  oases,  see  P^eodin^,  I,  q,  in  Dig, 

1-62  y.  S. 

(December  27,  lfll7.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Los  Angeles 
County  in  favor  of  plaintiff,  and  from  an 
order  denying  a  new  trial,  in  an  action 
brought  to  recover  an  amount  alleged  to 
have  been  paid  by  defendant  on  a  void  check. 
Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Paul  Burks  and  F.  J.  H/eld, 
Jr.,  for  appellant: 

A  check  is  a  contract,  which  must  be  con- 
strued according  to  the  exclusive  rules  of 
construction  prescribed  by  the  Code. 

Raesser  v.  National  Exch.  Bank,  112  \Vi«. 
.Wl,  56  L.R.A,  174,  88  Am.  St.  Kep.  «7».  88 
N.  W.  618;  Haynes  v.  Wesley,  112  Ga.  ««8, 
81  Am.  St.  Rep.  72,  37  S.  E.'l)90;  Connor  v. 
Becker,  5U  Neb.  343,  76  N.  W.  893. 

A  check  is  substantially  the  same  as  an 
inland  bill  of  exchange  and,  in  general,  is 
governed  by  the  law  applicable  to  bills  of  ex- 
change and  promissory  notes,  and  decisions 
as  to  bills  of  exoJiange  are  applicable  to 
cases  involving  checks. 

Harlan  v.  Gladding,  McB.  &  Co.  7  Cal. 
App.  49,  93  Pac.  400;  First  Nat.  Bank  v. 
Nelson,  106  Ala.  180,  16  So..  707;  Neal  v. 
Coburn,  92  Me.  139,  69  Am.  St.  Rep.  495,  42 
Atl.  348;  Barnet  v.  Smith,  30  N.  H.  256,  64 
Am.  Dec.  290;  Foster  v.  Paulk,  41  Me.  425; 
Veazie  Bank  v.  Winn,  40  Me.  60. 


Note.  —  As  to  discrepancy  between  words 
and  figures  in  the  body  of  a  check  describ- 
ing the  amount  thereo]f,  see  annotation  fol- 
lowing this  <;ase,  post,  331. 
L.R.A.1918C. 


It  was  made  mandatory  upon  the  court  to 
receive  parol  evidence  for  the  purpose  of  as- 
certaining and  explaining  the  intent  of  the 
maker  "by  reference  to  the  circumstances 
under  which  it  was  made." 

Lassing  v.  James,  107  Cal.  348,  40  Pac. 
634:  Baker  v.  Clark,  128  Cal.  182,  60  Pac. 
677;  First  Nat.  Bank  v.  Bowers,  141  Cal. 
253,  74  Pac.  856;  Hurwitz  v.  Gross,  5  Cal. 
App.  014,  91  Pac.  109. 

It  was  the  imperative  duty  of  the  trial 
court,  in  view  of  the  issue  joined,  to  receive 
such  evidence  as  would  have  enabled  it  to 
"place  itself  in  the  position  of  the  parties, 
and  consider  the  circumstances,  to  ascertain 
their  intent  at  the  time  of  the  execution  of 
the  contract,"  by  taking  the  instrument  be- 
fore it  as  a  whole. 

Meafick  t.  Sunderland,  6  Cal.  298:  Saun- 
ders V.  Clark,  29  Cal.  300;  Tliompson  v. 
McKay,  41  Cal,  221;  Martin  v.  Lloyd,  94 
Cal.  195,  29  Pac.  491 ;  Shoemaker  v.  Acker, 
116  Cal.  239,  48  Pac.  62:  Friedlander  v. 
Bank  of  California,  119  Cal.  93,  51  Pac.  24; 
Waterman  v.  Morrell,  68  Cal.  217,  9  Pac.  71: 
Hill  v.  McKay,  94  Cal.  5,  29  Pac.  406 ;  First 
Nat.  Bank  v.*  Bowers,  141  Cal.  253,  74  Pac. 
856:  Stein  v.  Archibald,  151  Cal.  220.  90 
Pac.  536;  Los  Angeles  Gas  &  E.  Co.  v.  Amal- 
gamated Oil  Co.  156  Cal.  776,  106  Pac.  55; 
.Jones  r.  Van  Nuys,  161  Cal.  168,  118  Pac. 
541;  Hurwitz  v.  Gross,  5  Cal.  App.  614.  91 
Pac.  109;  Rockwell  v.  Light,  6  CaL  App. 
563,  92  Pac.  649;  Henne  v.  Sununers,  10 
Cal.  App.  67,  116  Pac.  86:  Bonslett  v. 
Butte  County  Canal  Co.  18  Cal.  A^p.  149, 
122  Pac.  821;  Gazos  Creek  Mill  Co.  v.  Co- 
bum,  8  Cal.  App.  150,  96  Pac.  359. 

The  figures  '•$500.00"  as  they  appear  in 
said  check  are  not  ^'marginal  figures,"  be- 
cause they  appear  in  the  body  of  and  con- 
stitute a  part  of  that  instrument  equally  as 
important  as  any  of  its  words. 

4  Am.  ic  Eng.  Enc.  Law,  130;   Chestnut* 
V.  Chestnut,   104  Va.  639,  2   L.R.A.(N.S.) 
879,  62  S.  B.  348,  7  Ann.  Cas.  802. 

Messrs.  Kemp,  Mltdiell,  &  Sllberberg 
for  respondent. 

Angellottl,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  by  a  depOMtor  against 
a  bank  in  wiiich  he  had  a  commercial  ac- 
count, to  recover  monev  claimed  to  have 
been  improperly  paid  by  the  bank  on  a  pur- 
ported check  drawn  by  him  against  the 
bank,  in  favor  of  one  Russell,  and  improp- 
erly charged  to  his  account.  Russell  was 
not  made  a  party  to  the  action.  Plaintiff 
obtained  judgment  for  the  amount  claimed 
($495).  This  is  an  appeal  by  defendant 
from  the  jndgment  and  from  an  order  deny- 
ing its  motion  for  a  new  trial.  The  appeal 
is   in  this   court  by  transfer   hereto   after 
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decision  of  the  district  court  of  appeal  of 
the  second  appellate  district. 

On  May  7,  1914,  the  plaintiff  drew  and 
deliTered  to  D.  W.  Bussell,  the  payee  there- 
in named,  the  check  here  involved.  It  was 
in  the  following  form. 

Los  Angeles,  Cal.,  May  7,  1914.  No.  379 
Commercial  National  Bank  of  Los  Angeles: 

ltf-17 

Pay  to  the  order  of  D.  W.  Russell  $500.00 
Five  and  no/100  dollars.  D.  C.  Payne. 

On  May  9,  1914,  the  check  was  presented 
to  defendant  bank  for  payment,  and  the 
bank,  with  full  notice  and  knowledge  of  the 
variance  in  the  check  between  the  written 
and  ^'marginal  figures,"  refused  to  pay  the 
.same.  On  May  13,  1914,  the  check  was 
a;{ain  presented  for  payment,  and  the  bank 
thereupon  paid  the  sum  of  $500  thereon, 
and  charged  plaintitTs  account  in  said  sum. 
At  the  time  of  said  payment  plaintiff  bad 
on  deposit  a  sum  exceeding  $500.  Upon 
these  facts,  alleged  in  the  complaint,  es- 
tablished by  the  evidence  without  conflict, 
and  found  by  the  trial  court,  judgment  was 
given  for  plaintiff  for  $495. 

Of  course  the  bank  waa  authorised  to 
pay  out  money  on  plaint^iff's  account  only 
npon  authorization  from  plaintiff  so  to  do. 
Janin  v.  London  &  S.  F.  Bank,  92  Cat  22, 
14  L.R^.  320,  27  Am.  St.  Rep.  82,  27  Pac. 
1100.  The  check  bereinhefore  set  forth  is 
the  only  authorization  relied  on. 

Clearly  there  is  no  rule  of  construction 
which  would  warrant  this  check  being  read 
as  one  for  $;>00,  rather  than  as  one  for  only 

It  might  well  be  argued  that  it  must  be 
construed  as  a  check  for  onlv  $5.  This 
argument  might  not  be  sustainable  under 
the  rule  of  such  cases  as  Poorman  v.  Mills, 
39  Cal.  345,  350,  2  Am.  Rep.  451,  to  the 
effect  that,  if  there  is  a  difference  in  the 
Slim  stated  in  the  body  of  the  check  or  bill 
and  that  stated  in  figures  in  the  margin 
or  superscription^  the  words  written  in  the 
body  must  control  without  regard  to  the  fig- 
ures in  the  margin  or  superscription.  The 
idea  underlying  this  rule  appears  to  be  that 
Huch  a  marginal  note  or  superscription  is 
but  a  memorandum,  constituting  no  part 
of  the  body  of  the  bill  or  check,  and  that 
what  is  clearly  specified  in  the  body  must 
control.  It  is  said  with  much  force  that 
this  rule  can  have  no  application  here  for 
the  reason  that  the  figures  ''500.00"  in  this 
<'heck  do  not  constitute  a  marginal  note  or 
superscription,  but  are,  equally  with  the 
written  words  and  figures  "Five  and  no/100 
dollars,"  a  part  of  the  lx)dy  of  the  check. 
But  there  is  a  general*  rule  of  construction 
recognized  by  some  of  the  authorities  to  the 
effect  that  where  both  written  words  and 
L.R.A.1918C. 


figures  are  used  in  a  contract  to  express  the 
same  number,  and  there  is  a  discrepancy 
between  the  two,  the  written  words  must 
prevail  over  the  figures.  See  2  Kiliott, 
Contr.  §  1527;  Bradshaw  v.  Bradbury,  04 
Mo.  334;  Gran  v.  Spangenberg,  53  Minn.  42, 
54  X.  W.  933;  United  Suretv  Co.  v.  Sum- 
mers, 110  Md.  95,  72  Atl.  775.  The  theory 
is  that  a  man  is  more  apt  to  commit  an 
error  with  his  pen  in  writing  a  figr.re  than 
in  writing  a  word,  and  that  the  words 
ought  to  be  deemed  the  better  and  more 
solemn  statement,  and  therefore  should  gov- 
ern. It  is  unnecessary  to  determine  here 
whether  such  a  rule  obtains  in  this  state. 
If  such  sliould  be  held  to  be  our  rule,  the 
check  would  have  to  be  construed  as  oae 
for  $5  only,  and  parol  evidence  would  not 
be  admissible  to  make  it  otherwise.  This 
would  necessarily  compel  an  alTlrmanoe  of 
the  judgment  and  order.  In  paasJing  it  may 
be  noted  that  the  legislature,  at  its  last  ses- 
sion, enacted  certain  rules  of  construction 
for  negotiable  instruments,  one  of  which  is 
that,  "where  the  sum  payable  is  expressed 
in  words  and  also  in  figures  and  there  is 
a  discrepancy  between  the  two,  the  sum 
denoted  by  the  words  is  the' sum  payable." 
Civ.  Code,"  §  3098,  subd.  1. 

Purely  for  the  purposes  of  this  decision 
we  shall  iassume  that  no  such  rule  can  be 
sppUed  here,  and  that  the  case  is  as  stated 
by  learned  counsel  for  defendant  in  the 
following  language:  "la  the  instant  ease, 
the  written  instrument  set  out  in  the  c«»a- 
plaint  as  constituting  the  basis  of  a  recov- 
ery shows  upon  its  face  that  there  were  in- 
corporated tlierein  with  equal  prominence 
two  different  and  entirely  inponsistent  state- 
ments, as  to  the  amount  of  money  which 
appellant  was  thereby  directed  to  pay." 

Tlie  result  of  course  would  be  that  we 
have  an  instrument  which^  on  its  face,  is 
apparently  void  for  uncertainty.  Unless 
the  uncertainty  could  properly  be  removed 
by  evidence  aliunde,  the  judgment  of  the 
trial  court  cannot  be  disturbed. 

The  principal  claim  of  appellant  bank  is 
that  the  trial  court  erred  in  refusing  to  re- 
ceive parol  evidence  of  the  transaction  be- 
tween the  plaintiff  and  the  payee  named  in 
the  check,  culminating  in  the  gtving  of  the 
check,  for  the  purpose  of  showing  the  inten- 
tion of  plaintiff  to  give  a  cheek  for  $500 
to  the  p£^'ee.  It  seems  to  be.  the  theory'  of 
learned  counsel  for  defendant  that  under 
various  sections  of  our  Civil  Code  (1635- 
1637,  1640,  1641,  1643,  1647,  16.54),  which 
simply  lay  down  well-settled  rules  for  the 
construction  of  the  language  used  in  a  con- 
tract, the  ambiguity  may  be  removed  and 
the  check  treated  as  one  for  $500.  This 
theory  is  without  any  support  in  the  au- 
thorities.    Bules  provided  for  the  construe- 
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tion  of  contracts  are  simply  for  the  purpose 
of  ascertaining  the  true  intent  and  meaning 
of  the  language  used  therein.  Under  these 
rules  parol  evidence  is  admissible  .wliere  it 
tends  to  show  the  correct  interpretation  of 
the  language  used,  the  purpose  being  to  en- 
able the  court  or  jury  to  understand,  in  the 
light  of  the  circimistances  shown,  what  the 
words  employed  really  mean,  and  to  inter- 
pret those  words,  in  so  far  as  this  can  rea- 
sonably be  done,  in  accord  with  the  inten- 
tion of  the  parties  as  the  same  may  be 
shown  by  sucli  circumstances.  JBut  no  au- 
thority sustains  the  proposition  that  under 
the  guise  of  construction  or  explanation  a 
meaning  can  be  given  to  the  instrument 
which  is  not  to  be  found  in  the  instrument 
itself,  but  is  based  entii"ely  upon  direct  evi- 
dence of  intention  independent  of  the  instru- 
ment. It  has  been  well  said  that  in  the 
admission  of  extrinsic  evidence  the  line 
which  separates  evidence  which  aids  the  in- 
terpretation of  what  is  in  the  instrument 
from  direct  evidence  of  intention  independ- 
ent of  the  instrument  must  be  kept  steadily 
in  view,  the  duty  of  the  court  beuig  to  de- 
clare the  meaning  of  what  is  writt«i  in  the 
instrument,  and  not  what  was  intended  to 
be  written.  See  17  Cyc.  675.  It  is  well 
settled  that  parol  evidence  is  not  admis- 
sible to  explain  such  a  patent  ambiguity  as 
we  have  in  this  case.  It  may  not  be  cor- 
rect to  say  that  a  prima  facie  patent  am- 
biguity can  never  be  explained  by  evidence 
aliunde,  for  it  may  be  that  such  evidence 
will  sometimes  show  that  the  apparent  un- 
certainty in  the  language  used  does  not  in 
truth  exist.  But  this  cannot  be  true  of 
such  an  ambiguity  as  we  have  here.  What- 
ever parol  evidence  might  be  introduced  iji 
this  case,  we  would  still  have  the  "two  dif- 
ferent and  entirelv  inconsistent  statements," 
each  statement  absolutely  clear  and  unam- 
biguous and  capable  of  meaning  only  one 
thing.  So  far  as  the  language  of  the  in- 
strument is  concerned,  the  uncertainty 
would  be  just  as  hopeless  as  it  was  with- 
out the  evidence,  and  the  true  intent  could 
not  be  ascertained  from  the  language  of 
the  instrument.  Ko  authority  to  which  we 
have  been  referred  or  that  we  have  found 
sustains  the  proposition  that  evidence 
aliunde  is  admissible  to  explain  such  an 
ambiguity.  All  appear  to  be  directly  op- 
posed to  any  such  view.  See  in  this  con- 
nection Browne,  Parol  Ev.  pp.  116-120;  2 
Elliott,  Contr.  §§  1655-1658:  1  Beach, 
Contr.  §  742.  This  was  recognized  in  the 
opinion  of  Poorman  v.  Mills,  supra,  where 
it  was  said  by  this  court:  **The  most  that 
can  be  claimed  for  this  memorandum,  in 
L.R.A.1918C. 


figures,  is  that  its  presence  on  the  face  of 
the  certificate  serves  to  create  a  patent  am- 
biguity j  but  this  cannot  be  helped  by  aver- 
ment, or  evidence  aliunde," 

See  also  Hall  y.  Bartlett,  158  Cal.  641, 
112  Pac.  176;  Brandon  v.  Leddy,  67  Cal. 
43,  7  Pac.  33. 

In  the  case  at  bar  the  proposed  evidence 
was  at  best  but  mere  evidence  of  intention, 
in  no  degree  assisting  in  the  construction  of 
the  language  used. 

The  complaint  in  this  action  contained 
an  allegation  as  follows:  "That  by  inad- 
vertence and  mistake  of  plaintiff  herein 
plaintiff  wrote  the  figures  $500.00  on  the 
margin  of  said  check:  that  said  marginal 
figure  was  intended  to  be  the  sum  of  $5.00." 

This  was  in  addition  to  the  other  allega- 
tions which,  in  accord  with  the  view  we 
have  expressed,  stated  a  complete  cause  of 
action  against  the  bank.  This  allegation 
was  denied  by  the  answer,  wherein  the  bank 
also  set  up  the  facts  it  relied  on  to  show 
that  the  check  should  have  been  for  $500. 
Plaintiff  tendered  no  proof  in  support  of 
this  allegation,  and  the  court  made  no  find- 
ing thereon.  It  is  claimed  that,  in  view  of 
the  presence  of  this  allegation  and  the  at- 
tempted issue  made  therecm,  the  proposed 
evidence  was  admissible,  in  view  of  what 
we  have  said,  it  is  clear  that  the  allegation 
was  altogether  immaterial  in  so  far  as 
plaintiff's  right  to  recover  was  concerned. 
His  cause  of  action  was  complete  without 
this  allegation,  which  was  mere  surplusage, 
and  the  denial  did  not  make  a  material  is- 
sue of  fact.  Code  Civ.  Proc.  §  590.  "The 
fact  that  the  answer  alleged  facts  which 
were  irrelevant,  immaterial,  or  incompetent 
as  a  defense,  gave  no  right  to  establish  them 
by  proof."  Braun  v.  WooUacott,  129  Cal. 
113,  61  Pac.  801. 

What  we  have  said  makes  it  apparent  that 
§  1856,  Code  of  Civil  Procedure,  cannot  be 
held  to  have  application  here.  The  case  is 
not  one  in  which  "a  mistake  or  imperfec- 
tion of  the  writing  is  put  in  issue  by  the 
pleadings." 

We  are  satisfied  that  the  trial  court  did 
not  err  in  excluding  the  proffered  evidence. 

Of  course  defendant  is  not  in  a  position 
to  complain  that  the  judgment  against  it  is 
for  $6  less  than  the  amount  to  which,  it 
may  be  assumed,  plaintiff  was  entitled. 

The  judgment  and  order  denying  a  new 
trial  are  affirmed! 

We  concur:  Sloss,  J.;  Shaw,  J.:  Mcl- 
vin,  J.:   Henshaw,  J.:  Victor  E.  Shaw^ 

Judge  pro  tern. 
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Amatotkni'   Di>crapaifccy  between  words  and  figures  ui  the  lx>dy  of 

check  describing  the  amount  thereof. 


According^  to  the  authorities,  it  is  a 
general  rule  that>  where  there  »  a  dif- 
ference between  marginal  figures  and 
words  in  a  negotiable  instrument,  evi- 
dence cannot  be  reeeived  to  explain  it, 
but  the  words  in  the  body  of  the  paper 
must  control.  1  Dan.  Neg.  Inst.  §  86. 
That  the  words  in  the  body  of  the  in- 
strument control  'where  there  is  a  dis- 
crepancy between  them  and  marginal 
figures  has  been  held  in  case  of  checks 
(National  Bank  v.  Second  Nat.  Bank 
(1880)  69  Ind.  479,  S6  Am.  Rep.  236), 
and  drafts  (Smith  v.  Smith  (1860)  1 
R.  L  398,  53  Am.  Dee.  662;  Saunder- 
8on  V.  Piper  (1839)  5  Bing.  N.  C.  425, 
132  Bng.  Reprint,  1163,  7  Scott,  408,  2 
Arnold,  58,  7  Dowl.  P.  C,  632,  3  Jur. 
773).  Evidence  that  a  draft  containing 
marginal  figures  of  "245"  and  words  in 
the  body  thereof,  "two  hundred  pounds," 
to  indicate  the  amount,  was  intended  as 
a  draft  for  £246  is  not  admissible;  the 
instrument  will  be  treated  as  one  for 
£200.  Sannderson  v.  Piper  (Eng.) 
supra. 

The  figures  in  the  check  involved  in 
Payne  v.  Commercial  Nat.  Bank,  ante, 
328,  were  not  marginal  figures,  but  were 
written  in  the  body  of  the  check.  A 
different  situation  is  thus  presented. 
The  court  assumes  that  the  check  was 
void  because  of  the  discrepancy  between 
the  figures  thus  written  and  the  words 
indicating  the  amount.  •  There  is  very 
little  authority  on  the  ejffect  of  a  dis- 
crepancy between  figures  in  the  body 
of  the  check  and  words  to  indicate  the 
amount. 

In  State  v.  Bank  of  Western  (1892) 
34  Neb.  175,  51  N.  W.  749,  the  plaintiff 


had  pur^iased  of  a  bank  a  draft  intend- 
ed to  be  for  $500;  a  draft  was  issned  to 
him  reading  "Pay  to  the  order  of  .  .  . 
$600.00,  IAyb  and  no/100  dollars."  In 
the  space  below  the  nnmber  of  the  draft, 
in  the  upper  right-hand  corner,  was  cut 
through  the  paper  with  a  perforator  or 
machine  usually  employed  by  banks  for 
that  purpose,  the  following,  $500$," — the 
dollar  mark  being  placed  both  before 
and  after  th«  figures ;  the  purchaser  paid 
to  the  bank  the  full  sum  of  $500  for  the 
draft;  it  was  intended  by  all  parties  to 
be  for  the  sum  of  $500,  but,  by  mistake, 
the  word  "hundred"  was  omitted  in  the 
words  indicating  the  amount;  the  check 
was  indorsed  by  the  payee  and  presented 
to  the  drawee  bank;  payment  thereof 
was  refused  by  the  drawee  for  a  larger 
sum  than  five  dollars,  the  amount  written 
in  the  body  of  the  check  in  words ;  upon 
notice  being  given  to  the  drawer  bank, 
the  cashier  made  affidavit  that  the  draft 
was  intended  for  $600,  and,  by  mistake, 
the  word  "hundred"  was  omitted  from 
the  clause  indicating  the  ampunt  in 
words;  the  drawee  bank,  however,  re- 
fused to  pay  more  than  $5  on  the  draft ; 
in  the  meantime  the  drawer  bank  had 
become  insolvent,  whereupon  the  pur- 
chaser filed  his  petition  in  the  insol- 
vency proceedings,  asking  to  be  allowed 
the  $500.  The  receiver  of  the  insolvent 
bank  admitted  the  facts  as  aforesaid, 
and  the  case  was  submitted  on  the  plead- 
ings. The  court,  after  stating  that  the 
draft  was  clearly  intended  as  one  for 
$500,  rendered  judgment  for  the  plain- 
tiff for  the  $500  without  any  further 
discussion.  W.  A.  R 
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CYRUS  X.  I'LETCHER  et  al. 

V. 

GRAX^'ILLE  OSBORN. 

GRANT  FLETCHER,  Appt. 

(282  III.  143,  118  X.  E.  446.) 

Contract  —  Incidental  restraint  of  mar- 
riage —  effect. 
A  contract  to  giVe  property  in  considera- 


tion of  the  promisee's  living  with  and  car- 
ing for  the  promisor  and  hiw  property  is  not 
rendered  void  by  the  fact  that  the  promisee 
agrees  to  refrain  from  marrying  until  the 
death  of  the  promisor. 

For  other  cases,  see  Coittra<^ts,  III,  c,  1,  in 
mg.  1-52  N,  8. 

(December  19,  1917.) 

A  PPEAL  by  cross  complainant  from  a  de- 
jl\.  cree  of  the  Circuit  Court  for  Fayette 


Note.  —  Specific  performance  of  a  con- 
tract to  leave  property  in  consideration  of 
services  or  support  is  the  subject  of  a  note 
appended  to  Bennett  v.  Burkhalter,  44 
L.R.A.(N.S.)  733;  and  see  later  case,  Smith 
▼.Cameron,  52  L.R.A.(iN.S.)  1057. 
L.R.A.1918C. 


Various  phases  of  the  subject  of  restraints 
on  marriage  are  treated  in  notes  cited  in 
the  L.R.A.  Indexes  under  the  title,  "Mar- 


riage. 
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ILLiyOIS  SUPREME  COURT. 


Couoty  dUmis>ing  his  bill  filed  to  enforce 
6peciflc  performance  of  a  contract  to  convey 
certain  property  in  consideration  of  services 
rendered  by  him  to  deceased  and  granting 
the  prayer  of  the  original  bill  filed  for  the 
partition  of  real  estate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Brown  &  Burnslde  for  appel- 
lant. 

Messrs.  John  H.  Webb,  W.  B.  Rogers, 
Fred  A.  Meyers,  and  T.  W,  Hoopes,  for 
appellees : 

Where  the  contract  sought  to  be  specifi- 
cally enforced  required  the  making  of  a  dif- 
ferent disposition  of  the  property  of  the 
deceased  person  from  that  which  the  law 
prescribes,  a  court  of  equity  will  look  with 
jealousy  upon  the  evidence  oflfered  in  sup- 
port of  such  contract,  and  will  weigh  such 
evidence  in  the  most  scrupulous  manner. 

Mould  V.  Rohm,  274  111,  547,  113  X.  E. 
091;  Sloniger  v.  Sloniger,  161  111.  270,  43 
N.  E.  1111;  Woods  V.  Evans,  113  III.  186, 
55  Am.  Rep.  4Q9. 

The  filing  of  a  claim  against  the  estate 
of  the  deceased  by  appellant  is  inconsistent 
with  his  bill  for  specific  performance. 

Richardson  v.  Lander,  267  III.  188,  108 
N.  E.  46. 

A  court  of  equity  will  not  specifically  en- 
force a  contract  which  is  illegal  or  opposed 
to  public  policy. 

African!  Home  Purchase  &  Loan  Asso.  v. 
Carroll,  267  111.  395,  108  N.  E.  322. 

A  contract  in  restraint  of  marriage  is 
illegal  as  opposed  to  public  policy. 

3  Addison,  Contr.  §  1348:  Bishop,  Contr. 
§§  59,  473:  2  Parsons,  Contr.  chap.  10,  §  3; 
Bostick  v.  Blades,  59  Md.  231,  43  Am.  Rep. 
548;  Sterling  v.  Sinnickson,  5  N.  J.  L.  756; 
Hogan  V.  Curtin.  88  X.  Y.  162,  42  Am.  Rep. 
244:  Chalfant  v.  Payton,  91  Ind.  202,  46 
Am.  Rep.  586:  James  v.  Jellison,  94  Ind. 
292.  48  Am.  Rep.  151. 

Where  part  of  the  consideration  is  void 
and  cannot  be  separated,  the  whole  becomes 
invalid  and  void. 

Bishop,  Contr.  §§  74,  471;  Tenney  v. 
Foote,  05  111.  99:  Treadwell  v.  Davis,  34 
Cal.  601,  94  Am.  Dec.  770;  Chase  v.  Burk- 
holder,  18  Pa.  50;  Hynds  v.  Hays,  25  Ind. 
31 :  Rucker  v.  Steelman,  73  Ind.  406. 

If  any  part  of  a  consideration  for  a  prom- 
ise, or  any  part  of  an  entire  promise,  is 
illegal,  whether  at  common  law  or  by  stat- 
ute, the  whole  contract  is  void. 

1  Wait,  Act.  &  Def.  106:  1  Parsons,  Contr. 
§  380:  Henderson  v.  Palmer,  71  111.  579,  22 
Am.  Rep.  117. 

Before  courts  will  decree  specific  per- 
formance of  an  oral  contract,  it  must  ap- 
pear that  all  acts  of  the  parties  were  by 
virtue  of  and  under  the  terms  of  the  con- 
tract, and  all  acts  performed  must  relate 
L.R.A.1918C. 


excluaiviBly'  to  tJiA  eontmet,  and  muftt  be  «o 

clearly  proved  as  to  leave  no  reasonable 
doubt  in  the  mind  of  the  court  as  to  ita 
terms. 

Reynolds  v.  W^etzler,  254  111.  607,  98  N. 
E.  993:  Lonergan  v.  Daily,  26$  111.  192, 
107  X.  E.  460;  Rotes  v.  Rotes.  277  IlL  185, 
115  X.  E.  116;  Mould  v.  Rohm,  274  111. 
547,  lia  K.  E.  991. 

Tlie  fact  that  appellant  came  into  the 
home  of  the  deceased  and  his  mother  at  a 
tender  age  gave  him '  no  right,  as  it  was 
not  alleged  or  proved  that  he  was  in  any 
worse  position  than  if  he  had  not  come. 

Snyder  v.  French.  272  III.  43,  111  X.  E. 
489;  Pond  v.  8heean,  132  111.  812,  8  KR^^. 
414,  23  X.  E.  1018. 

Where  the  defendants  are  the  heirs  of  a 
decea«>ed  person,  courts  listen  with  reluct- 
ance to  what  dead  men  have  said. 

Ackerraan  v.  Ackerman,  24  X.  J.  Eq.  315: 
Shaw  v.  Schoonover,  1.30  HI.  448,  22  X.  E. 
589:  Shahan  v.  Swan,  48  Ohio  St.  25,  29 
Am.  St.  Rep.  517,  26  X.  E.  2:!2 ;  Walls  s  Ap- 
peal, 111  Pa.  460,  56  Am.  Pep.  .?88,  5  Atl. 
220. 

Acts  of  part  performance  relied  upon  to 
take  an  oral  contract  relatina^  to  land  out 
of  the  Statute  of  Frauds  must  refer  ex- 
clusively to  the  contract,  and  be  such  as 
cannot  be  explained  consistently  with  any 
other  contract  than  the  one  alleged,  and 
such  as  would  not  have  been  p'U'formed  but 
for  the  contract. 

Christensen  v.  Christensen,  ^-65  111.  170, 
106  X^  E.  627;  Kane  v.  Hudson,  273  111.  350^ 
112  X.  E.  683;  Wolf  v.  Lawrence,  276  IlL 
18,  114  X.  E.  56^. 

Cooke,  J.,  delivered  the  opinion  of  the 
court : 

Granville  V.  E.  Fletcher  died  in  Fayette 
county  January  20,  1915,  at  the  age  of 
seventy-two  years.  He  left  as  his  only  heirs 
at  law  two  uncles,  Cyrus  X.  Fletcher,  who 
lived  at  St.  Elmu,  in  Fayette  county,  a 
brother  of  the  father  of  deceased,  who  was 
then  seventy-four  years  of  age,  and  Gran- 
ville Osborn.  who  resided  in  Ohio,  a  brother 
of  the  mother  of  deceased.  Cyrus  X.  Fletch- 
er and  deceased  were  not  on  friendly  terms, 
and,  according  to  the  testimony  of  Cyrus, 
had  not  spoken  to  one  another  for  more  than 
ten  years  prior  to  the  death  of  deceased. 
Xo  last  will  and  testament  wa«  found  among 
deceased's  effects,  and  Cyrus  X.  Fletcher 
was  appointed  administrator  of  the  estate 
by  tlie  probate  court  of  Fayette  county  upon 
his  own  petition.  The  existence  of  Gran- 
ville 0«born  was  unknown  at  that  time  to 
Cvrus  X.  Fletcher,  who  described  himself 
in  the  petition  as  the  sole  lieir  of  deceased. 
The  deceased  died  seised  of  642  acres  of  land 
near  St.  Elmo  and  personal  property  of  the 
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fmhw  of  KT,000  or  $7,000.  Shortly  after 
bis  appoiDtment  aa  administrator  Cyrus  N.. 
Fletcher  filed  kia  bill  in  the  circuit  court 
of  Fayette  county  for  the  partition  of  said 
real  eetate,  making  Granville  Oebom  the 
only  defendant,  alleging  that  each  was  the 
ovoer  of  an  undivided  one-half  intereat  in 


renta  therefor,  employing  and  discharging 
men  m-ho  worked  upon  the  premiees,  selling 
the  crops  grown  thereon,  and  at  all  times 
leaving  with  deceased  the  proceeds  arising 
therefrom,  to  be  held  and  enjoyed  by  him 
during  his  lifetime;  that  during  that  time 
deceased  did  not  interfere  with  appellant's 


the  real  eatate  of  whi4^  Granville  V.  £. ,  possession  of  the  land  or  of  the  personal 
Fletcher  died  seised.  After  the  filing  of  I  property,  but  at  all  times  said  that  appel- 
the  bill  Grant  Fletcher,  the  appellant,  asked  :  lant  wa»  the  owner  of  all  of  said  land  and 
leave  to  be  made  a  party  ddiendant,  and,  I  personal  property;  that  deceased  stated  to 
the  same  being  granted,  he  filed  his  answer  ;  him  that  he  had  executed  the  necessary  pa- 
to  the  bill,  and  also  filed  a  cross  bill.  By  pers  to  transfer  title  to  appellant,  and  that 
his  cross  bill  he  alleged  that  about  the  at  his  deatli  the  title,  possession,  and  right 
year  1877,  when  he  waa  eleven  years  of  \  to  use  and  djftpose  of  all  the  property,  real 
age,  his  father  and  mother  both  being  dead, !  and  personal,  would  be  found  in  appellant. 
he  was  taken  1^  the  deceased  and  his  mother  '  The  bill  tl^^^n  alleges  that  the  deceased  re- 
into  their  home,  wliere  he  lived  as  a  member  ,  peatedly  told  his  intimate  friends  that  said 
of  the  family  until  the  death  of  the  mother  |  real  and  personal  property  belonged  to  ap- 
of  deceased:  that  the  deceased  was  a  bache-  pel  lant  and  that  he  had  no  interest  therein 
lor,  never  having  married;  that  he  prevailed  .  other  than  the  use  thereof  during  his  nat- 
upon  appellant  to  remain  with  him  and  '  ural  life;  that  during  all  these  years  the 
woriv  for  him,  take  care  of  the  land  and  the  .  deceased  paid  nothing  to  appellant  exce{>t 
crops  growing  thereon,  and  assist  in  0%'ery  '  hia  necessary  living  expenses,  and  on  one 
way  in  the  management  of  the  farm,  live  ■  occasion  the  sum  of  $1,000;  that  from  time 
i<tock,  and  personal  property;  that  deceased  '  to  time  he  gave  appellant  certain  articles 
did  not  pay  i^pellant  any  sum  of  money  I  of  personal  property  in  pureuant'c  of  the 
as  wages,  but  always  promised  that  he  '  contract;  that  appellant  has  fully  perforined 
would  take  care  of  him  and  give  him  lands  his  part  of  the  agreement  by  giving  to  de- 
sod  other  property ;  that  in  February,  1698,  oeaeed  thirty -eight  years  of  service,  and  is 
appellant  was  desirous  of  having  a  more  entitled  to  the  specitic  performance  of  the 
definite  arrangement  as  to  the  compensation  |  contract  so  entered  into,  and  to  have  all 
tor  his  years  of  service,  and  deoeaHOd  en-  '  the  lands  of  which  Granville  V.  £.  Fletcher 
tered  into  a  contract  and  agreement  with  died  seised  conveyed  to  him  free  and  clear 
him,  in  and  by  which  appellant  agreed  to  from  the  rights  or  interests  of  the  other 
remain  with  deceased  during  the  remainder  ,  parties  to  the  proceedings.  Th^  bill  con- 
of  the  lifetime  of  deceased  and  care  lor  his  i  eludes  with  a  prayer  for  specitic  perform- 
real  estate  and  look  after  all  his  interests  '  ance  of  the  contract,  and  tliat  the  court 
in  a  general  way,  and  deceased  agreed  and  I  decree  tlie  execution  of  sulKcient  deeds  of 
promiKe<I  appellant  that,  in  consideration  !  conveyance  to  appellant  of  the  real  estate 
of  the  years  of  service  tendered  theretofore  i  of  which  Granville  V.  K,  Fletcher  died 
by  him,  and  in  consideration  of  appellant's '  seised.  The  defendants  in  the  croHs  bill  an- 
promitve  to  remain  with  and  take  care  of  '  swered,  the  cause  was  heard  by  the  chan- 
deceased  and  his  property  so  long  as  de-  oellor,  and  a  decree  entered  finding  that 
<^eased  should  live,  he  would  convey  and  <  appellant  had  failed  to  establish  the  con- 
transfer  to  appellant  all  the  property,  real  tract  set  up  in  his  cross  bill  by  clear,  ex- 
and  personal,  that  he  owned  at  that  time  ,  plicit,  and  satisfactory  proof,  dismissing 
or  might  thereafter  acquire,  and  the  bene-  the  cross  bill  for  want  of  equity,  and  grant- 
fits,  use,  and  right  to  sell  and  convey  said  ,  ing  the  prayer  of  the  original  bill.  This 
lands  and  personal  property  should  accrue    appeal  has  been  perfec^ted  from  that  decree. 


to  and  vest   in  appellant  at  the  death   of 
deceased;  that,  pursuant  to  said  contract. 


The  appellant  sought  to  prove  the  exist- 
ence  of    the    contract    and    its    terms    by 


appellant  remained  with  and  cared  and  :  declarations  made  by  Granville  V.  K. 
provided  for  deceased;  that  the  family  con- 1  Fletcher  and  by  appellant  during  the  life- 
sisted  of  appellant  and  deceased,  and  that,  I  time  of  Granville  V.  E.  Fletcher  and  by  the 
from  that  time  until  the  death  of  deceased,  conduct  of  the  parties  to  tJie  contract.  It 
appellant  gave  all  his  time  and  labor  to  the  j  is  insisted  on  the  part  of  appellees  that 


management,  control,  and  care  of  deceased 
and  of  his  farm  and  personal  property; 
that  for  ten  years  preceding  the  death  of 
deceased,  appellant  had  the  abeolute  con- 
trol of  all  his  real  and  personal  property, 
residing  upon  the  land  with  deceased,  rent- 


proof  of  this  character  is  insufficient.  On 
numerous  occasions  we  have  been  called 
upon  to  determine  the  quantum  of  proof  re- 
quired in  casep  of  this  kind  and  the  com- 
petency of  the  evidence  offered.  The  rules 
applicable  are  thus  stated  in  Kane  v.  Hud- 


m|t  certain  portions  of  it,  and  oollecting  the  *  son,  273  111.  350.  112  N.  K.  tih.'].  togeiiiei' 
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with  the  authorities  there  cited  in  Biipfiort 
thereof:  "If  an  oral  contract  to  convev 
land  has  been  made,  and  there  has  been  such 
performance  in  reliance  upon  the  contract 
as  will  take  it  out  of  the  Statute  of  Frauds, 
it  will  be  enforced  bv  a  court  of  equity. 
Such  a  contract  must  be  clear  and  deiinite 
and  unequivocal  in  its  terms,  and  it  must 
be  clearly  and  satisfactorily  proved.  It  is 
indispensable  that  the  acts  done  in  perform- 
ance of  the  contract  shall  be  referable  to 
the  contract  alone,  and  to  have  been  done 
in  performance  of.  it.  It  is  not  necessary 
that  the  contract  shall  be  proved  by  the 
testimony  of  any  witness  who  heard  it 
made,  and  it  may  be  proved  by  declarations 
of  the  parties  not  in  the  presence  of  each 
other,  together  with  evidence  of  acts  and 
conduct  of  the  parties  wliieh  showd  that  the 
agreement  was  made;  but  it  cannot  be 
proved  by  declarations  or  acts  of  only  one 
party  to  the  alleged  contract  not  binding 
upon  the  other.  Geer  v.  Goudy,  174  111. 
ill 4,  51  N.  E.  623:  Seitman  v.  Seitman,  204 
111.  504,  68  N;  K.  461;  Standard  v.  Stand- 
ard, 223  111.  255,  7f»  N.  E.  92;  Watson  v. 
Watson,  225  HI.  412,  80  X.  E.  332;  Daly  v. 
Kohn,  234  111.  259,  84  K.  E.  901;  Dalbv  T. 
Maxfield,  244  III.  244,  135  Am.  St.  Rep. 
312,  91  N.  E.  420;  Gladville  v.  McDole,  247 
111.  34,  93  N.  E.  86;  Willis  v.  Zorger,  258 
111.  674,  101  N.  E.  963:  Ohristensen  v. 
Christensen,  265  111.  170,  106  N.  E.  62T; 
Lonergan  v.  Daily,  266  III.- 189,  107  N,  E. 
460." 

The  principal  question  raised  is  one  of 
fact,  whether  the  evidence  is  sufficient  to 
prove  clearly  and  satisfactorily  that  a  con- 
tract was  entered  into,  and  what  its  terms 
were.  Twenty  witnesses  were  called  to  tes- 
tify on  behalf  of  appellant.  These  were  all 
persons  who  lived  in  St.  Elmo  or  in  that 
vicinitv,  and  Who  knew  Granville  V.  E. 
Fletcher  well  in  his  lifetime,  and  some  of 
them  were  among  his  most  intimate  friends. 
They  were  all  disinterested  witnesses,  and 
were  engaged  In  various  pursuits.  Among 
them  were  farmers  living  in  the  vicinity 
of  the  Fletcher  farm,  merchants  engaged  in 
business  in  St.  Elmo,  a  physician,  a  minis- 
ter, and  mechanics.  These  witnesses  testi- 
fied to  conversations  had  with  the  deceased 
durinff  the  last  twentv-five  vears  of  his  life. 
Many  of  them  testified  to  repeated  con- 
versations on  the  subject  of  the  agreement 
or  contract  Avhich  the  deceased  stated  he 
had  entered  into  with  appellant.  The  gen- 
eral effect  of  this  testimony  was  that  Gran- 
ville V.  E.  Fletcher  stated  that  he  had  made 
an  agreement  with  appellant  that,  if  ap- 
pellant would  remain  with  him  and  care  for 
him  and  take  charge  of  his  property  and 
superintend  the  farm  during  his  lifetime, 
he  should  have  whatever  property  the  de- 
1..R.A.1918C. 


ceaaed  possemed  at  tht  time  of  kis  •deatk 
One  witness  testified  that  in  IflM  tiie  de< 
ceased  told  him  at  the  farai  that  he  had 
entered  into  an  agreement  with  appellant 
that,  if  he  should  stay  there  and  remain 
single  until  the  deceased  should  die,  he 
was  to  get  ever>'thing  that  was  there.  The 
same  witness  testified  that  in  the  fall  be- 
fore Fletcher  died  he  h«d>e.  oonveraation 
with  him  at  8t.  £hno  in  which  he  atated 
that  he  did  not  own  anything  on  the  farm 
but  the  horse  he  waa  drivings;  that  appel- 
lant owned  everything  else:  and  that  the 
deceased  further  stated  that  appellant  had 
about  filled  his  part  of  the  contract,  aa4 
he  was  satisfied  he  would  stav  with  him 
until  be  died.  Another  witness,  a  hardware 
merchant  at  St.  Elmo  and  a  man  who  had 
been  intimately  acquainted  with  deceased 
for  more  than  fifty  years,  testified  that  de- 
ceased often  came  into  his  private  office 
and  discussed  his  affairs  with  him,  and  at 
one  time,  twenty '-five  years  prior  to  his 
death,  the  deceased  told  him  that,  if  ap- 
pellant stayed  with  him  aa  long  as  he  lived, 
he  had  agreed  with  him  that  he  should 
have  all  the  property  deceased  bad,  both 
real  and  personal;  that  deceased  had  dis- 
cussed the  same  matter  with  him  a  number 
of  times  since,  the  last  convedrsation  bein^; 
abont  a  year  before  his  death,  at  whieh  time 
he  repeated,  in  substance,  the  statement 
he  had  made  on  the  first  occasion.  This 
witness  further  testified  that  he  was  in  tbe 
habit  of  visiting  frequently  at  the  deceased's 
home  on  the  farm,  and  that  on  one  of  these 
occasions  he  had  a  conversation  with  de> 
ceased,  in  the  presence  and  hearing  of  ap- 
pellant, in  which  the  deceased  said,  ''That 
frilow  tiMre/'  pointing  to  apiMllant,  ^'oiw^ns. 
everything  here,"  and  stated  further  that 
appellant  was  to  have  everything  that  waa 
there.  Two  witnesses  testified  to  statements 
made  by  the  deceased  in  the  office  of  a.  po- 
lice magistrate  in  St.  £Umo  about  two 
mouths  before  he  died,  in  which  he  slated 
that  he  was  going  to  give  all  his  property 
to  appellant  and  that  he  had  it  all  fixed. 
Another  testified  that  he  stopped  frequently 
at  the  home  of  deceased,  and  that  on  one 
occasion  the  deceased  told  him  that  he  did 
not  own  any  property;  that  it  all  belonged 
to  appellant ;  and  that  all  he  owned  waa  the 
old  horse  and  buggy.  Another  testified 
that  fourteen  years  prior  to  his  death  he 
had  worked  for  the  deceased  for  a  year; 
that  on  one  occasion  decea^^  said,  referring 
to  appellant,  "There  is  a  fellow,  if  he  stays 
with  me  •  until  I  am  dead  and  gone,  gets 
everything  I  have  got;"  that  he  stated  that 
appellant  was  to  stay  single  while  he  was 
there,  and  if  he  stayed  with  him  and  re- 
mained single,  he  was  to  have  everything^ 
he  owned,  and  that  he  faitcnided  to  make  a 
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will  to  that  effect.  Anotlier  witness,  a  min- 
ister, testified  that  he  heard  the  deceased 
state  to  a  sister  of  appellant  shortly  be- 
fore her  death,  and  when  she  was  suffering 
from  her  last  illness,  that  she  need  not 
worrv  about  her  brotlier's  condition  in  life; 
that  he  had  fixed  everything;  and  that  ap- 
pellant was  to  have  everything  he  had, 
.iiiutber  witness  testified  tliat  about  fifteen 
vearb  previously  deceased  had  talked  to 
iiim  about  the  disposition  of  his  property, 
and  stated  that  he  had  arranged  with  ap- 
]>elUiit  ^hat,  if  he  stayed  ,with  him  and 
renmined  single  as  long  as  deceased  lived, 
when  he  was  done  with  his  property  appel- 
lant should  have  all  of  it;  that  the  de- 
i^ased  made  the  same  statement  to  him^  in 
MiUtance,  on  several  occasions;  that  the 
lant  time  he  mentioned  it  to  him  was  about 
two  years  prior  to  his  death,  on  which  oc- 
i-asiiun  he  said  that  everything  he  had  was. 
api)€llant's,  and  that  everything  down  there 
(referring  to  the  farm)  belonged  to  appel- 
lant. Another  witness,  a  retired  farmer, 
le:>tified  that  he  accompanied  the  deceased 
to  St.  Elmo  on  one  occasion  about  a  year 
before  he  died,  when  he  stated  to  him  that 
lie  had  given  everything  to  appellant,  and 
that  he  was  to  have  everything  he  owned 
if  he  stayed  with  him  and  remained  single 
until  he  died.  Another  witness  testified 
that  on  one  occasion  when  he  was  atteimpt- 
ing  to  buy  some  mules  from  deceased  he 
informed  him  that  he  would  have  to  see 
appellant,  as  all  the  property  belonged  to 
him.  Another  witness  testified  that  he  had 
known  deceased  for  ten  years,  and  deceased 
had  boarded  at  his  hotel  four  or  five  years 
prior  to  his  death;  that  appellant  came  to 
i^ee  deceased  frequently  while  he  was  there; 
and  that  deceased  stated  to  him  that  appel- 
lant had  lived  with  him  from  the  time  he 
was  eleven  years  old,  and  he  ought  to  be 
attentive  to  him  because  he  was  to  get 
everything  he  had  after  he  was  gone.  An- 
other witness  who  owned  a  farm  adjoin- 
ing that  of  deceased,  and  who  had  known 
liim  all  his  life,  testified  that  about  a  year 
before  his  death  he  had  a  conversation  with 
him  in  which  they  were  discussing  appel- 
lant and  what  a  good  boy  he  had  been  to  stay 
with  him;  that  deceased  said  that  appel- 
lant had  served  him  there  a  long  time,  and 
he  did  not  do  anything  at  all  any  more; 
that  he  expected  some  day  to  give  appel- 
lant all  his  property;  that  at  one  time  he 
had  told  appellant  he  would  make  him  a 
deed  for  the  land,  but  they  had  talked  the 
matter  over,  and  thought  it  was  not  the 
heat  thing  to  do,  as  appellant  might  die 
before  he  did;  that  deceased  said  he  would 
fix  it  anyway  so  appellant  would  get  it 
when  he  was  through  with  it.  The  witness 
further  testified  that  he  had  another  con- 
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versation  with  deceased  about  four  years 
before  he  died,  in  which  he  stated  that  ap- 
pellant would  have  plenty  to  do  him  after 
he  died,  as  he  bad  it  fixed  so  that  he  would 
get  all  his  property.  Another  witness  tes- 
tified that  on  Thanksgiving  Day  prior  to 
the  death  of  deceased  he  asked  his  permis- 
sion to  hunt  quail  on  his  farm,  and  that 
deceased  told  him  he  would  not  allow  his 
best  friend  to  do  that,  but  when  he  was 
through  with  it  appellant  could  do  as  he 
pleased  about  it.  Another  w^itness  testified 
that  at  one  time  he  attempted  to  rent  land 
of  deceased,  'and  that  he  informed  him  he 
would  not  rent  his  land  to  anyone  as  long, 
as  he  lived,  but  when  he  was  through  ap- 
pellant could  do  as  he  pleased.  Another 
witness  testified  that  during  the  summer 
before  he  died  the  deceased  informed  him 
that  he  and  appellant  had  a  contract  that, 
if  appellant  stayed  with  him  as  long  as  he 
lived  he  was  to  get  everything  he  had.  An- 
other witness  who  owned  an  adjoining  farm 
and  had  known  the  deceased  all  his  life 
testified  that  in  1914  deceased  came  to 
him  and  told  him  that  appellant  wanted  to 
see  the  ^rltness  about  getting  him  t6  put  in 
his  part  of  a  division  fence;  that  appellant 
w^anted  the  fence  through,  a«  he  desired  to 
use  the  land  for  pasture;  that  the  %ritness 
told  deceased  he  would  not  put  in  the  fence,, 
and  deceased  theik  asked  hioi  to  see  appel- 
lant; that  he  talked  with  appelkuit,  and 
finally  agreed  with  him  what  part  he  was 
to  build  and  what  par^  appellant  was  to 
build;  that  afterward  deceased  told  him 
Whatever  arrangement  he  made  with  appel- 
lant was  satisfactory  to  him;  that  he  was 
allow  ing  appellant  to  fix  things  to  suit  him- 
self, as  then,  mayl)e,  it  would  suit  him  bet- 
ter after  awhile;  that  he  had  things  al- 
ready fixed  that  wav,  and  asked  the  witness 
to  say  nothing  about  that  for  the  present: 
that  after  the  fence  was  fixed  the  witness 
asked  the  deceased  to  come  out  and  see 
how  he  liked  what  they  had  done,  and  de- 
ceased remarked,  "You  know  what  I  told 
you."  Another  witness  testified  that  the 
fall  before  he  died  deceased  told  him  that 
all  the  property  he  owned  then  was  a  horse 
and  buggy,  and  that  all  the  other  property 
belonged  to  appellant;  that  he  did  not 
know  how  long  he  was  going  to  live;  that 
he  had  arranged  everything^  that  he  had 
fixed  out  the  papers  to  appellant,  and  ap- 
pellant was  to  get  everything  he  had.  An- 
other witness  testified  that  deceased  told 
him  during  the  last  four  or  five  years  of 
his  life  that  he  had  turned  everything  over 
to  Grant:  that  he  did  not  own  anything 
any  more  except  his  horse ;  that  he  had 
fixed  everything  for  Grant,  as  he  had  taken 
care  of  the  deceased,  and  he  meant  to  take 
care   of   him.      A   physician    living   at    St. 
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Elmo  testified  that  lie  had  known  the  de- 
ceased* and  appellant  for  thirty -three  years 
and  was  their  family  physician;  that  de- 
ceased came  to  his  office  almost  every  time 
he  was  in  St.  Elmo,  and  on  numerous  occa- 
sions had  talked  with  him  about  his  busi- 
ness relations  with  appellant,  and  that 
when  the  witness  asked  him  what  he  ex- 
pected to  do  with  his  property  when  he  was 
done  with  it,  he  stated  that  it  was  all  ap- 
pellant's; that  six  months  before  his  death 
he  stated  that  appellant  was  to  have  all  he 
had,  that  he  had  been  a  good  boy  and 
stayed  with  him,  and  that  it  was  all  his. 
Mrs.  Xancy  Walker  testified  that  appellant 
was  her  nephew,  and  that  about  the  year 
1877,  when  appellant  was  eleven  years  of 
age,  she  took  him  to  the  home  of  deceased 
and  had  a  talk  with  him  about  the  con- 
ditions under  which  the  boy  was  to  be  taken 
into  the  family;  that  deceased  told  her  he 
would  treat  the  boy  as  he  would  his  own 
child  as  long  as  he  stayed  with  him;  that 
he  could  attend  the  common  schools,  and  if 
he  wanted  to  go  he  would  send  him  to  col- 
lege; that  he  would  provide  for  him  as  if 
he  were  his  own  son,  and  if  he  stayed  with 
liim  and  hi^  mother  while  they  lived  he 
would  be  their  sole  heir.  She  testified  that 
the  mother  of  thse  deceased  ako  made  the 
same  promise.  This  witness  frequently 
visited  the  Fletcher  home,  and  testified  that 
during  the  last  five  years  of  his  life  de- 
ceased told  her  he  had  fixed  everything  for 
appellant;  that  he  had  an  agreement  that 
everything  was  to  be  appellant's  if  he  re- 
mained with  him  and  remained  single.  A 
number  of  witnesses  testified  that  appel- 
lant stated  to  them  during  the  lifetime  of 
deceased  that  he  had  a  contract  or  agree- 
ment with  deceased  that,  if  he  stayed  there 
and  took  care  of  deceased  during  his  life- 
time, he  was  to  receive  everything. 

At  the  time  appellant  was  taken  into  the 
family  of  the  deceased  he  owned  a  small 
interest  in  some  property  located  in  St. 
Elmo.  The  deceased  was  appointed  guard- 
ian of  appellant,  and  acted  in  that  capacity 
during  his  minority.  The  testimony  all 
discloses  that  during  the  time  from  about 
1877,  when  he  was  taken  into  the  family  of 
deceased,  until  the  death  of  deceased,  ap- 
pellant remained  there  constantly,  and  after 
he  had  grown  to  manhood  he  assumed  the 
active  management  and  superintendence  of 
the  real  estate  and  personal  property  be- 
longing to  deceased.  Appellant  was  a  cousin 
of  deceased,  being  a  son  of  a  brother  of  de- 
ceased's father.  After  the  death  of  the 
mother  of  deceased  he  and  appellant  lived 
alone  on  the  farm,  doing  their  own  house- 
work and  managing  the  general  farmwork. 
It  appears  that  during  all  these  years  ap- 
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pellant  faithfully  complied  with  the    pro- 
visions of  the  contract. 

The  defendants  in  the  cross  bill,  who  are 
appellees  here,  called  a  number  of  wit- 
nesses in  an  attempt  to  meet  the  allegations 
of  the  cross  bill.-  A  number  of  these  wit- 
nesses corroborated  the  contention  of  ap- 
pellant that  the  contract  alleged  in  the 
cross  bill  had  been  entered  into  between 
him  and  deceased,  by  testifying  to  state- 
ments made  by  deceased  which  strongly 
tended  to  show  the  existence  of  the  a^gree- 
ment.  Many  of  appellees'  witnesses  testi- 
fied simply  to  the  fact  that  they  had  trans- 
acted some  business  with  the  deceased  dur- 
ing the  last  ten  years  of  his  life.  This 
testimony  has  but  a  slight  bearing  upon 
the  issues.  It  was  not  contended  that  under 
the  agreement  appellant  was  to  have  the 
present  title  to  and  possession  of  the  prop- 
erty, but  that  he  was  simply  to  superintend 
and  manage  it.  The  mere  fact  that  de- 
ceased may  have  transacted  some  of  the 
business  I'elative  to  the  buying  and  selling 
of  property,  and  received  the  money  for 
property  sold,  does  not  tend  to  contradict 
the  claim  of  appellant  that  the  contract 
alleged  had  been  entered  into.  One  witness 
for  appellees  testified  that  in  1910  deceased 
aisked  him  to  come  and  live  with  him;  that 
he  was  getting  old  and  wanted  someone  to 
help  around  the  house;  that  he  made  the 
witness  the  proposition  that,  if  he  would 
come  and  live  with  him  during  the  remain- 
der of  his  lifetime,  he  would  give  him  one 
half  of  what  he  owned,  stating  that  it  vrould 
probably  amount  to  about  $30,000,  but  the 
witness  did  not  accept  the  proposition.  An- 
other witness,  one  of  the  attorneys  for 
Cyrus  N.  Fletcher,  testified,  over  objection 
to  his  competency,  that  on  two  occasions 
deceased  told  him  that,  if  he  could  leave  his 
property  to  the  Masonic  Lodge,  it  would 
be  about  the  best  thing  he  could  do.  and 
that  he  did  not  know  but  the  lodge  would  be 
a  good  party  to  leave  property  to.  The 
testimonj'  of  these  two  witnesses  was  ob- 
jected to  as  incompetent.  Assuming  that 
it  was  competent,  it  was  not  sufficient  to 
discredit  or  overthrow  the  proof  made  by 
appellant  as  to  the  existence  of  the  con- 
tract. 

Appellee  Cyrus  N.  Fletcher,  his  attor- 
ney, and  another  witness  all  testified  that, 
after  Cyrus  N".  Fletcher  had  been  appointed 
administrator,  he  met  appellant  at  the 
farm  of  deceased,  and  appellant  told  th© 
attorney  he  had  a  gun  there  that  deceased 
had  given  to  him  which  he  would  like  to 
have,  and  that  he  also  had  a  Bible  and  his 
mother's  picture  in  his  room,  and  asked  if 
he  could  have  those:  that  the  attorney  then- 
asked  him  if  that  was  all,  and  he  said, 
"?Co;    the   horses   in   the   barn    are    mine; 
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thtt  is  all  I  claim.''     It  U  contended  that    remuneration  for  the  aervicee  he  had  per- 


this  conduct  ia  inconsistent  with  the  claim 
of  appellant  that  he  was  the  owner  of  all 
the  property  after  the  death  of  deceased. 
(Vriis  N.  Fletcher  wall  appoined  adminia- 
trttor  January  27th.  •  On  February  24th 
ft  stipulation  was  filed  in  the  probate  court 
whereby  it  was  stipulated  between  appellant 
and  Cyrus  N.  Fletcher,  who  was  described 
as  administrator  and  sole  heir  at  law  of 
firanville  V.  E.  Fletcher,  that  the  adminis- 
trator should  proceed  to  sell  all  the  prop- 
erty on  the  farm  at  public  sale;  that  appel- 
lant should  not  be  required  to  replevin  or 
claim  any  of  the  specific  property,  but  that 
thereafter  he  should  be  permitted  to  make 
»uch  proof  as  he  could  introduce  that  he 
was  the  owner  of  the  property,  and  that 
the  money  arising  from  the  sale  was  to 
jttand  in  the  place  of  the  property,  and  be 
the  subject  of  the  litigation  just  as  though 
riaim  had  been  made  to  the  specific  prop- 
erty. It  does  not  appear  from  the  record 
when  this  stipulation  was  entered  into  or 
the  exact  date  the  conrersation  at  the  farm 
occurred  between  appellant,  Cyrus  N. 
Fletcher,  and  hia  attorney,  but  t)ie  trans- 
actions were  contemporaneous,  and,  con- 
•-eding  that  appellant  made  the  statements 
aa  testified  to  by  these  witnesses  (although 
be  denies  this),  there  is  nothing  in  them 
inconsistent  with  the  position  of  the  par- 
ties  at  that  time  and  their  attitude  toward 
one  another  in  the  light  of  this  stipulation. 
Crnis  \.  Fletcher  also  testified  that  on  this 
occasion  appellant  informed  him  that  he 
had  no  contract,  written  or  verbal,  with 
the  deceased  in  reference  to  his  services 
there  or  to  what  he  should  receive.  This 
is  flatly  denied  by  appellant.  In  the  light 
of  all  the  proof  and  all  the  cifoumstances 
shown  in  the  case,  the  testimonv  of  Crrus' 
N.  Fletcher  on  this  point  is  too  improb- 
able to  entitle  it  to  serious  consideration. 

It  appears  that  some  time  prior  to  th« 
hearing  on  the  bill  and  cross  bill  appellant 
filed  a  claim  against  the  estate  of  Qranville 
V.  E.  Fletcher.  The  record  does  not  di«- 
olose  the  amount  of  this  claim  or  whatsit 
naa  for.  It  simply  shows  that  a  claim  was 
filed,  and  it  is  insisted  that  this  strongly 
tends  to  show  that  no  such  contract  as  is 
alleged  was  entered  into  between  appellant 
and  deceased.  It  is  true  that  the  filing  of 
a  claim  against  this  estate  by  appellant  on 
any  account  is  inconsistent  with  hia  claim 
that  he  owned  all  the  property  upon  the 
death  of  deceased.  It  is  not  conclusive,  how- 
»ver.  that  no  such  contract  as  that  alleged 
liad  been  entered  into.  Appellant  undoubt- 
«ily  realized  that  it  would  be  difficult  to 
make  the  required  proof  of  a  contract  of 
thi«  kind,  and  determined,  in  the  event  he 


formed.  While  the  filing  of  the  claim  tends 
to  disprove  appellant's  claim  that  a  con- 
tract had  been  entered  into,  when  it  is  con- 
sidered together  with  all  the  evidence  in 
the  case,  its  effect  is  so  slight  as  to  become 
insignificant.  The  great  weight  of  the  evi- 
dence shows  that  the  contract  had  been  en- 
tered into  by  deceased  with  appellant  as 
alleged,  and  that  appellant  fully  performed 
his  part  of  it. 

The  evidence  is  convincing,  and  estab- 
lishes beyond  a  doubt  that  the  deceased 
promised  appellant,  if  he  would  live  with 
him,  take  care  of  him,  and  manage  his  prop- 
erty during  his  lifetime,  appellant  should 
have  all  his  property.  The  fact  that  de- 
ceased stated  on  a  number  of  occasions  that 
he  had  fixed  it  so  appellant  would  own  the 
property  at  his  death,  that  he  had  executed 
papers  to  that  effect,  and  that  he  had  exe- 
cuted a  will  is  not  inconsistent  with  the 
claim  of  appellant  that  the  contract  was 
entered  into.  Had  the  deceased  done  any 
of  these  things,  it  would  have  been  simply 
for  the  purpose  of  executing  the -agreement 
he  had  entered  into.  It  may  be  that,  in 
fact,  he  did  execute  a  will  or  a  deed  that 
may  yet  be  found,  whereby  he  has  executed 
this  contract.  The  court  erred  in  holding 
that  the  contract  had  not  been  clearly  and 
satisfactorily  proven. 

The  only  question  remaining  is  whether 
the  contract  as  proven  was  illegal  and  void 
as  against  public  policy.  It  clearly  ap- 
pears that  one  of  the  provisions  of  the  con- 
tract was  that  appellant  should  remain, 
unnuirried  during  the  lifetime  of  Granville 
V.  E.  Fletcher.  The  subject-matter  of  the 
contract  was  not,  however,  in  reference  to 
restraint  of  marriage.  Appellant  and  de- 
ceased did  not  contract  expressly  for  a  re- 
straint upon  the  marriage  of  appellant,  but 
they  were  contracting  for  the  services  of  ap- 
pellant in  caring  for  deceased  and  in  super- 
intending the  management  of  his  property. 
The  provision  that  appellant  should  remain 
unmarried  during  thin  period  of  aertioe  waB 
merely  an  incident  to  the  main  object  of  the 
contract.  There  can  be  no  question  that,  if 
these  parties  had  contracted  expressly  for 
a  restraint  upon  the  marriage  of  appellant, 
their  contract,  under  all  the  authorities, 
would  be  void  and  unenforceable.  There  is 
a  dearth  of  authority  upon  the  effect  of  a 
contract  where  the  restraint  upon  the  mar* 
riage  is  a  mere  incident  to  the  main  objeot 
and  purpose  of  the  contract.  In  King  v. 
King,  63  Ohio  St.  363,  rrZ  L.R.A.  157,  81 
Am.  St.  Rep.  63o,  59  X.  E.  Ill,  a  contract 
was  entered  into  by  which  one  person  agreed 
to  live  with  and  take  care  of  another  dur- 
ing his  life,  and  further  agreed  not  to  marrv 


failed  to  prove  his  contract,  to  secure  some    during  such  service,  in  conftideration  of  the 
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agreement  of  the  other  that  he  would  pro- 
vide for  her  sufficiently  to  make  her  com- 
fortable  and  well  off.  It  was  there  held 
that  til  is  contract  was  not  necessarily  in- 
valid; that,  although  the  promise  not  to 
marry  is  in  itself  a  void  promise,  as  against 
public  policy,  yet  it  was  a  mere  incident 
to  the  main  engagement,  which  was  for 
labor  and  care,  and  if  that  service  was  fully 
performed^  and  the  recipient  failed  to  per- 
fonn  hiii  engagement  during  life,  the  other 
might  maintain  an  action  against  his  estate 
on  the  contract.  The  holding  was  also  based 
on  the  further  ground  that  in  such  cases  the 
mischiefs  likely  to  ensue  to  the  public  by 
jiermitting  a  recovery  notwithstanding  the 
void  stipulation  would  l>e  less  than  those 
likely  to  follow  a  holding  which  would  en- 
^'ourage  the  violation  of  contracts  and  the 
repudiation  of  juat  obligations  after  full 
value  had  been  received.  To  the  .same  effect 
is  Crowder-Jones  v.  Sullivan,  9  Ont.  L.  Rep. 
27,  where  a  like  situation  was  presented 
and  a  like  holding  had.  These  two  cases 
are  nearly  identical  in  their  facts  with  the 
case  at  bari  and  in  our  judgment  correctly 
state  the  law  as  applied  to  such  a  contract 
and  such  facts  as  are  shown  here.  In 
Nhackelford  v.  Hall,  19  111.  212,  it  was  held 
that  a  devise  in  a  will  with  a  condition  that 
the  devisee  shall  not  marry  until  he  or  she 
arrives  at  the  age  of  twenty-one  years  is 
lawful,  and  that  a  violation  of  it  after  no- 
tice must  be  held  to  have  forfeited  the 
estate   devised.      In    arriving   at   this   con- 


clusion we  said:  ''Whoever  will  take  the 
trouble  to  e.vamine  this  branch  of  the  law^ 
attentively  will  find  that  the  testator  may 
impose  reasonable  apd  prudent  restraints 
upon  the  marriage  of  tlie  objects  of  his 
bounty  by  means  of  conditions  precedent  <ir 
subsequent,  or  by  limitations,  while  he  may 
not,  with  one  single  exception,  impose  i>er- 
petual  celibacy  upon  the  objects  of  his 
bounty  by  means  of  conditions  subsequeiii 
or  limitations.  Tliat  exception  is  in  the  case 
of  a  husband  in  making  bequests  or  legacies 
to  his  own  wife.  .  .  .  An  examination 
of  the  subject  will  show  that  the  courts* 
have  very  rarely  held  Huch  condition  void, 
although  it  might  appear  .harsh,  arbitrary, 
and  unreasonable,  so  as  it  did  not  absolutely 
prohibit  the  marriage  of  the  party  witliin 
the  period  wherein  issue  of  the  marriage 
might  be  expected." 

The  contract  entered  into  between  appel- 
lant and  the  deceased  was  not  for  the  ex- 
press purpose  of  restraining  marriage,  nor 
did  it,  as  an  incident,  impose  perpetual 
celibacy  upon  appellant.  Under  the  authori- 
ties cited  the  contract  was  not  void  lor  the 
reasons  urged. 

The  decree  of  the  Circuit  Oonrt  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rections to  dismiss  the  original  bill  and 
grant  the  relief  iirayed  in  the  cross  bill. 

Petition  for  rehearing  denied  February  7, 
1918. 


MISSISSIPPI  SUPREME  COURT. 

(Division  A.) 

H.  J.  WOODS,  Appt., 
v. 

R.  W.  STIRGES  et  al.,  Exrs.,  etc.,  of  Theo- 
dore St  urges,  Deceased. 

(—  Miss.  — ,  77  So.  186.) 

Olft  —  donor's  promlflaory  note. 

A  demand  note  delivered  by  the  maker  as 
a  gift  with  the  understanding  that  it  is  not 
to  be  payable  until  after  his  death  cannot 
be  enforced  as  a  gift  inter  vivos. 
For  other  cases,  see  Oift,  I.  in  Dig.  1-52 

N.8. 

(January   7,   1918.) 

A  PPEAL  by  defendant  from  a  decree  of 
xjL  the  Chancery  Court  for  Lauderdale 
County  in  favor  of  plaintiffs  in  a  suit  for 
the  cancelation  of  a  certain  promissory 
note.  Affirmed, 
llie  facts  are  stated  in  the  opinion. 

Xote.  —  For  check  or  note  as  subject  of 
gift  by  maker,  see  annotation  following  this 
case,  post,  340. 
L.R.A.iniSC. 


Messrs.  J.  B.  Harris  and  F.  V.  Bralian 

for  appellant. 

Messrs.  R.  M.  Bourdeaux  and  A.  S. 
BosEeman,  for  appelleea; 

The  promissory  note  of  a  donor  is  not  the 
subject  of  a  gift  that  can  be  enforced  by 
the  donee  against  the  donor  or  against  his 
estate  after  his  death. 

8  R.  C.  L.  p.  987,  §  183;  20  Cyc.  1211, 
1240;  14  Am.  &  Eng.  Enc.  Law,  2d  ed.  1O30, 
10€'3;  Sullivan  v.  Sullivan,  7  L.R.A.(X.S.) 
166  and  note,  122  Ky.  707,  92  S.  W.  966, 
13  Ann.  Cas.  163. 

Stevens,  J.,  delivered  the  opinion  of  the 
court : 

This  appeal  prei^ents  for  decision  the 
validity  of  a  promissory  note  in  the  sum 
of  $.'),000,  executed  by  one  Theodore  Sturge-* 
in  his  lifetime,  payable  to  appellant,  H.  .J. 
Woods,  upon  demand.  Appellant  married 
the  daughter  of  Theodore  St  urges,  but  the 
daughter  predeceased  her  father,  who,  in  dis- 
posing of  his  estate,  left  a  valid  last  will  and 
testament  whicli  has  been  duly  probated, 
and  by  which  he  devises  and  bequeaths  his 
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entire  estate  to  his  three  living  children' 
and  two  gTandchlldren.  His  son,  R.  W. 
iSturges,  and  R.  M.  Bourdeaux,  appellees 
herein,  were  appointed  executors.  Th« 
executors  duly  qualified,  and  as  such  insti- 
tuted this  suit  in  the  chancery  court  of 
Lauderdale  county,  praying  the  cancelation 
and  delivery  up  of  the  promissory  note  held 
by  Mr.  Woods.  The  bill  charges  that  the 
note  was  executeti  wftbout 'e^i^ideraiion^ 
and  evidences  an  unexecuted  gift  for  $5,000. 
Conceding,  for  the  purpo^ie  of ,  this  states 
meiit,  the  competency  ot  Mr.  Woods  as  a 
witness,  it  appears  from  the  testimony  taken 
lief  ore  the  chancellor  that  the  testator, 
Theodore  Sturges,  many  years  ago,  stated 
to  Mr.  Woods  that  he  (Sturgea)  desired  to 
make  Woods  a  gift,  but  in  doing  so  he  pre- 
ferred not  to  mention  or  provide  for  tlie 
gift  in  his  will,  and  requested  Mr.  Woods  to 
consult  an  attorney  to  determine  whether 
the  gift  could  be  made  in  the  form  of  a. 
promissory  note.  It  appears  from  Mr. 
Woods's  testimony  that  he  then  accepted 
the  note  as  a  gift.  The  original  note  was 
executed  about  1900,  and  in  1915  the  tes- 
tator executed  and  delivered  a  renewal  note 
payable  upon  demand.  Tlie  renewal  note 
n-as  executed  in  January,  1915,  and  in  De- 
cember following  St  urges  duly  executed  his 
will  The  will  makes  no  mention  of  the 
Woods  note  or  of  any  gift  to  Woods.  After 
notice  was  published  to  creditors  to  probate 
claims,  Woods  filed  his  note  with  the  chan- 
cery clerk  and  had  the  same  registered  and 
allowed.  There  is  proof  tending  to  show 
that  after  the  death  of  the  testator  Mr. 
Woods  admitted  that  his  note  was  without 
consideration  and  invalid,  and  that  he  prom- 
ised not  to  probate  it.  After  its  probate 
the  executors  exhibited  a  bill  in  this  case 
to  enjoin  appellant  from  assigning  or  pledg- 
ing the  note  to  a  third  party,  and  to  cancel 
the  same.  There  is  a  controversy  between 
the  parties  as  to  the  competency  of  appellant 
as  a  witness,  but  the  law  point  determin- 
ative of  this  case  renders  unnecessary  a  dis- 
cussion of  any  question  save  the  one  con- 
sidered below.  The  chancellor  decreed  in 
favor  of  the  complainants  in  the  court  below, 
and  disallowed  appellant's  claim. 

The  most  that  could  be  said  for  appel- 
lant's case  is  that  Mr.  Sturges,  the  testator, 
executed  a  demand  note;  that  this  demand 
note  was  intended  to  evidence  a  mere  gra- 
tuity; that  the  note  was  duly  delivered  by 
the  maker  to  the  payee,  but  was  not  in  fact 
intended  to  be  paid,  and  was  not  paid,  before 
the  maker's  death.  Can  the  note,  therefore, 
be  upheld  as  a  gift  inter  vivos?  The  au- 
thorities answer  this  question  in  the  nega- 
tive. In  the  case  note  to  Sullivan  v.  Sulli- 
van. 7  L.RA.  (N.8. )  156,  it  is  stated :  "The 
weight  of  authority  at  the  present-  time  has 
LR.A.1918C. 


established  as  a  geirerkVrule  of  law  that  one 
cannot  make  his  own  promissory  note  the 
subject  of  a  gift  to  such  an  extent  'that  it 
c&n  be  enforced  by  the  donee  against  the 
donor  in  the  latter's  lifetime,  or  againM  his 
estate  after  his  death." 

This  was  the  conclusion  reached  by  the 
Kentucky  court  in  the  Sullh'an'  Case,  there 
reported,  and  this  conclusion  is  supported  by 
aumeroua  authorities  cited  in  the  footnote. 
One  of  the  leading  cases  is  Parish  v.  Stone, 
14  Pick,  198,  25  Am.  Dec.  378,  where  the 
court,  by  Shaw,  Ch.  J.,  very  pointedly  and 
accurately  says:  ''It  was  simply  a  promise 
to  pay  money,  and  as  such,  and  as  a  gift  of 
a  sum  of  money,  it  wants  the  essential  requi- 
site of  an  actual  delivery." 

There  is  a  subsequent  case  note  on  checks 
and  promissory  notes  as  a  subject  of  gift  in 
27  L.R.A.  (N.S.)  308,  and  in  this  note  the 
maker's  own  check  is  placed  in  the  same 
category  as  a  promissory  note.  The  author- 
ities are  abundantly  collated  in  this  note, 
and  are  against  the  contention  of  appellant 
in  the  present  case.  Counsel  have  not 
brought  to  our  attention  any  decision  of  our 
own  court  where  an  alleged  gift  in  the  form 
of  the  maker's  own  note  has  ))een  considered. 
But  the  i^irit  and  trend  of  our  decisions 
point  to  the  general  rule,  and  place  this 
court  within  the  spirit  of  the  case  just  re- 
ferred to.  In  Meyer  v.  Meyer,  106  Miss.  638, 
64  So.  420,  the  general  rule  that  a  gift  must 
be  completed  by  actual  delivery  was  an- 
nounced, and  it  was  expressly  held  that 
profits  from  business  credited  iipon  the 
books  to  the  sons  of  one  of  the  partners,  but 
not  actually  paid  over  before  death,  could 
not  be  claimed  as  a  gift;  there  being  no  de- 
livery of  the  profits  It  was  there  stated 
that  the  entry  of  the  credit  upon  the  books 
kept  in  the  business  ^'constitutes,  at  most, 
nothing  more  than  a  written  evidence  of  the 
promise:  and  the  written  promise  or  decla- 
ration of  an  intention  to  gi\'e  is  no  more 
valid  or  binding  than  a  verbal  one.  It  is 
simply  easier  to  prove  " 

Tliat  is  the  case  here.  The  note  relied  up- 
on is  a  written  promise  by  the  maker  to  pay 
appellant  $5,000.  The  promise  was  never 
executed,  and  indeed  was  not  intended  to  be 
complied  with,  until  after  the  maker's  death, 
although  the  maturity  of  the  note  was  on 
the  face  thereof  stated  to  be  "on  demand." 
The  same  reasoning  is  employed  in  Kings- 
bury V.  Gastrell,  110  Miss.  96,  69  So.  661, 
where  the  court  uses  this  expression :  "The 
gift  was  never  consununated  by  delivery  of 
the  notes  and  the  cancelation  of  the  indebt- 
edness." 

See  also  3  R.  C.  L.  p.  937,  §  188,  and  au- 
thorities cited;  14  Am.  &  Eng.  Enc.  Law,  2d 
ed.  1030  and  1063. 

The  cases  relied  upon  by  appellant  pre- 
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seated  mstanees  where  there  was  a  toIud- 
tary  eonveyance  of  land  or  other  property  by 
the  deo^aaed  in  hia  lifetime,  absolute  convey- 
ances, and  delivery  of  property.  In  the  case 
at  bar  Mr.  Woods  lays  no  claim  to  any  spe- 
cific property  conveyed  him,  and  he  is  in  no- 
wise named  in  the  will  as  one  of  the  bene- 
ficiaries.    To  enforce  now   the  unexecuted 


proBiifle  of  the  testator  to  pay  appellant  a 
sum  of  money  nmuld  necessarily  reduce  the 
estate  and  take  fnom  the  devisees  that  which 
by  solemn  will  has  been  expressly  devised 

them. 

There  is  no  merit  in  any  of  the  assign- 
ments of  error,  and  the  decree  complained  of 
is  afl[irmed. 


Aimotelioii — Cheek  or  note  ••  tdbjeet  of  gift  by  nuJcer. 


Earlier  cases  on  this  question  are  col- 
lected and  discussed  in  notes  to  Richard- 
son V.  Richardson^  26  L.R.A.  305;  Sulli- 
van V.  Sullivan,  7  L.R.A.(N.S.)  166;  and 
Foxworthy  v.  Adams,  27  L.R.A.(N.S.) 
308.  The  note  in  7  L.R.A.(N.S.)  156, 
discusses  the  question,  however,  from  a 
different  viewpoint;  namely,  as  to 
whether  a  promissory  note  executed  by 
a  parent  to  a  child  may  be  the  subject 
of  a  valid  gift  by  the  former  to  the  lat- 
ter. 

It  is  said  in  the  note  in  27  L.R.A. 
(N.S.)  308,  that  the  great  weight  of  au- 
thority supports  the  proposition  that  one 
cannot  make  his  own  cheek  or  promis- 
sory note  the  subject  of  a  gift,  so  that, 
in  the  absence  of  payment,  it  can  be  en- 
forced against  the  donor  or  his  repre- 
sentative. In  addition  to  the  cases  cited 
in  the  earlier  notes  supporting  this  prop- 
osition, it  is  supported  by  the  following 
more  recent  decisions:  Wisler  v.  Tomb 
(1915)  169  CaL  382,  146  Pac.  876  (the 
note  was  delivered  to  a  trustee  for  the 
donee,  with  a  w-ritten  declaration  of 
trust) :  Walker  v.  Rockwood  (1915)  26 
Cal.  App.  624,  147  Pac.  992  (note); 
Abelman  v.  Haehnel  (1914)  57  Ind.  App. 
15,  103  N.  E.  869  (note);  Meginnes  v. 
Copeland  (1916)  —  Iowa.  — ,  L.R.A. 
1917E,  1060,  160  N.  W.  50  (note),  over- 
ruling, so  far  as  it  conflicted  therewith, 
Harman  v.  Harman  (1914)  167  Iowa, 
106,  149  N.  \V.  72;  Cox  v.  Walker  (1910) 
140  Ky.  172,  140  Am.  St.  Rep.  367,  130 
S.  W.  984  (death  of  the  maker  of  a 
check  given  to  the  payee  as  a  gil  r,  be- 
fore presentation  for  payment,  revokes 
the  gift);  Graf  v.  Graf  (1912)  150  Ky. 
226,  150  S.  W.  55,  Ann,  Cas.  1914C,  1138 
(note) ;  Meyer  v.  Meyer  (1914)  106  Misa 
638,  64  So.  420  (obiter) ;  Woods  v.  Stub- 
GES,  ante,  338;  Nelson  v.  DifEenderifer 
(1914)  178  Mo.  App.  48,  163  S.  W.  271 
(recognizing  the  rule,  but  holding  that 
in  this  case  there  was  sufficient  evidence 
of  a  consideration  for  the  check  to  sup-  | 
port  recovery  thereon) ;  Provident  Inst,  i 
for  Sav.  V.  Sisters  of  the  Poor  (1917)  \ 
—  N.  J.  Eq.  — ,  100  Atl.  894  (a  check  \ 
was  given  on  a  savings  account,  and  the  i 
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pass  book  was  loaned  to  the  donee  to  en- 
able it  to  cash  the  check,  but  the  bank 
refused  payment  until  it  could  invv  .i- 
gate,  and  the  donor  died  before  the 
check  was  paid);  Re  Whiles  (1917)  101 
Misc.  701,  168  N.  Y.  Supp.  940  (note) ; 
Bainbridge  v.  Hoes  (1914)  163  App.  Div. 
870,  149  N.  Y.  Supp.  20  (holding  that  a 
check  for  substantially  all  the  amount 
of  his  deposit,  mailed  by  the  maker  to 
his  fiancee  and  received  and  presented 
for  payment  after  his  death  by  suicide, 
did  not  constitute  a  valid  gift  either 
inter  vivos  or  causa  mortis) ;  Bade  v. 
Feay  (1908)  63  W.  Va.  166,  61  S.  E.  348 
(note) ;  Blythe  v.  Atkinson  [1916]  1  Ch. 
(Bug.)  579,  114  L.  T.  N.  S.  1157,  85  L. 
J.  Ch.  N.  S.  644,  60  Sol.  Jo.  539  (donors 
note  held  not  the  subject  of  a  gift  causa 
mortis) ;  McLellan  v.  McLellan  (1911) 
23  Ont.  L.  Rep.  654,  affirmed  in  (1911)  25 
Ont.  L.  Rep.  214  (a  check  for  less  than 
the  amount  of  a  deposit,  though  accom- 
panied by  delivery  of  the  pass  book  to 
facilitate  payment,  if  not  presented  for 
payment  until  after  the  maker's  death, 
will  not  operate  as  a  gift  either  inter 
vivos  or  causa  mortis) ;  Re  Bernard 
(1911)  2  Ont., Week.  N.  716,  18  Ont. 
Week.  Rep.  525  (donor's  check  held  not 
the  subjeqt  of  a  gift  causa  mortis). 

Except  as  otherwise  indicated,  the  at- 
tempted gift  was  regarded  in  the  above 
cases  apparently  as  one  inter  vivos.  But 
the  rule  appears  to  be  the  same  whether 
the  check  or  note  is  intended  as  a  gift 
inter  vivos  or  causa  mortis.  Thus,  it  is 
said  in  Meginnes  v.  Copeland  (1916)  — 
Iowa,  — ,  L,K.A.1917E.  1060,  160  N.  W. 
50,  that  practically  all  the  authorities 
construe  a  note  of  the  donor  made  to 
the  donee  as  a  gift  merely  as  a  promise 
to  make  a  gift,  and  declare  that  such 
promise  is  revoked  by  the  promisor's 
death,  whether  the  proposed  gift  is  in- 
ter vivos  or  causa  mortis. 

The  reasons  for  the  above  doctrine  as 
applied  to  a  check  are  stated  in  Provi- 
dence Inst,  for  Sav.  v.  Sisters  of  the 
Poor  (N.  J.)  supra,  as  follows:  It  is  well 
settled  that  a  gift  cannot  be  effected  by 
the  delivery  of  a  cheek  upon  an  ordina- 
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ry  bank  of  deposit  where  the  drawer's 
aecoimt  is  good  for  the  amount.  The 
reason  is  that  until  the  check  is  cashed 
the  drawer  may  stop  payment.  In  such 
a  case  the  donative  purpose  may  be  ab- 
solute when  the  cheek  is  given,  and  ten 
minutes  or  ten  hours  or  ten  days  later, 
at  any  time  before  the  check  has  been 
i'ashed,  such  donative  purpose  may  be 
wholly  changed  and  abrogated.  The 
fundamental  principle  of  the  law  of 
gifts  is  that  the  gift,  to  be  effective, 
must  place  the  thing  donated  beyond  the 
control  of  the  donor." 

If  a  note  is  given  without  any  con- 
sideration^ it  cannot  be  regarded  as  an 
executed  gift  because  made  payable  at 
a  bank.  Abelman  v.  Haehnel  (1914)  57 
Ind.  App,  15,  103  N.  E.  869,  citing  Mader 
V.  Cool  (1896)  14  Ind.  App.  299,  56 
Am.  St.  Rep.  304,  42  N.  E.  945. 

Of  course,  if  the  check  is  paid  prior 
to  the  donor's  death,  there  is  a  com- 
plete gift  which  cannot  afterwards  be 
assailed.  This  was  the  situation  in 
Sharpe  v.  Sharpe  (1916)  105  S.  C.  459, 
90  S.  E.  34,  where  the  check  was  given 
as  a  gift  causa  mortis  to  a  third  person, 
who,  prior  to  the  donor's  death,  cashed 
it  and  placed  the  amount  to  his  own  ac- 
count in  the  bank,  afterwards  giving  the 
donee  a  check  for  the  money,  which  the 
bank  refused  to  pay.  It  was  held  that 
there  was  a  sufficient  delivery  to  sus- 
tain the  gift. 

In  the  note  on  this  question  in  27 
L.R.A.(N.S.)  on  page  310,  it  is  said  that 
some  cases  hold  that,  if  a  check  intend- 
ed as  a  gift  is  drawn  for  the  full  amount 
of  the  donor's  deposit,  it  will  be  regard- 
ed as  an  assignment  of  the  fund.  To 
this  effect  is  First  Nat.  Bank  v.  O'Byrne 
(1913)  177  ni.  App.  473,  where  a  check 
intended  as  a  gift  causa  mortis,  for  a 


greater  amount  than  the  donor' had  on 
deposit  (the  donor,  being  unable  to  jSnd 
her  bank  book,  made  the  check  in  sueh 
sum  as  would  insure  the  payee's  obtaia- 
ing  the  entire  dep6sit),  was  held  to  oper- 
ate as  an  asngnment  of  the  deposit  to 
the  donee,  and  its  validity  as  a  gift  was 
sustained.  The  court  was  of  the  opinion, 
however,  in  this  case,  that  in  any  event 
a  check  signed  by  the  donor  and  deliv- 
ered to  the  donee  should  operate  as  a 
valid  gift,  on  the  ground  that  it  was  not 
a  mere  promise  to  pay,  as  was  a  promis- 
sory note. 

A  similar  conclusion  was  reached  in 
Aubrey  v.  O'Byme  (1914)  188  Dl.  App. 
601,  an  action  apparently  by  the  same 
donee  to  recover  from  the  executor  of 
the  estate  of  the  donor,  money  whieh 
the  donor  had  deposited  in  another  bank, 
and  which  was  daimed  by  the  donee  as 
a  gift  causa  mortis  under  a  check  execut- 
ed by  the  donor  and  delivered'  to  the 
donee  for  an  amount  exceeding  that  on 
deposit.  The  check  was  held  to  consti- 
tute a  completed  gift  causa  mortis  of 
the  amount  of  the  deposit,  and  to  en- 
title the  donee  to  maintain  an  action 
against  the  executor  to  recover  the  same, 
where  the  latter  wrongfully  withdrew 
it  from  the  bank. 

It  was  held  in  Maris  v.  Adams  (1914) 
—  Tex.  Civ.  App.  — ,  166  S.  W.  475, 
that  the  donor's  note  did  not  constitute 
a  gift  inter  vivos  for  the  reason  that 
there  was  no  deliverv  thereof  to  the 
payee  during  the  maker's  lifetime. 

As  to  the  right  of  one  who  makes  a 
gift  of  his  note,  and  is  compelled  to 
pay  the  same  to  a  bona  fide  holder  for 
value,  to  recover  from  the  donee  the 
amount  so  paid,  see  Dickinson  v.  Car- 
roll, 37  L.RA.(N.S.)  286,  and  th«  foot- 
note thereto.  B.  E.  H. 
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CHARLKS  MEVKRS 

V. 

GERMAN  FIRP:  IXSU RANGE  COMPANY 

et  al.,  Appts. 

(—  Keb.  — ,  166  N.  W.  247.) 

Insurance  —  additional  >->  class  of  pi^op- 
erty. 

1.  The  rule  that  the  taking  of  additional 
aoAurance  on  property  insured,  without  the 

Headnotes  by  CoftNiSB,  J. 


consent  of  the  company,  renders  the  policy 
void,  is  not  obviated  bv  the  fact  that  the 
original  insurance  is  on  a  class  of  property 
rather  than  any  particular  property. 
For  other  eaeea,  see  Ifunirance,  III.  e,  1,  e,  in 
I>ig,  1-52  X.  S. 

Same  —  unearned  premium. 

2.  "When  an  insurer  has  elected  to  treat 
a  policy  of  insurance  as  void  for  breacli  of 
condition  providing  for  a  forfeiture,  the  as- 
.  sured  lias  no  claim  upon  the  company  for 
any  unearned  premium." 
For  other  cases,  see  Insurancej  IlL  h,  in 

Dig.  1-52  S.  a. 


-  -■ 


Xote.  —  For  pro  rata  clause  as  a  waiver 
of  provision  against  additional  Insurance, 
6ee  annotation  following  this  case,  post, 
34.3. 

Various  questions  in  relation  to  the  re- 
UR.A.1918C. 


turn  of  unearned  premiums  are  treated  in 
notes  cited  in  the  L.R.A.  Indexes  under  the 
title,  "Insurance,''  subiitie,  "Premiums;  as- 
sessments; rates." 


342 


NEBRASKA  SUPREME  COURT. 


Same  ^  pro  rata  clause  —  application. 

3.  What  is  knowa  as  the  "pro  rata 
olauso"  In  a  poKcy  of  insurance,  providing 
that  concurrent  insurers  of  the  property 
shall  share  the  loss,  if  any,  applies  only  in 
case  the  defendant's  policy  is  valid,  and  does 
not  constitute  a  waiver  of  a  provision  for 
forfeiture  in  case  of  additional  insurance 
l>eing  taken  without  the  consent  of  the  com- 
pany. 
For  other  cascsj  «ec  Insurance,  III,  e,  1,  e,  in 

Dig.  1-52  y.  ,>\ 

(December  1,  1917.) 

A  PPEAL  by  defendants  from  a  judgment 
i\of  the  District  Court  for  Valley  County 
in  favor  of  plaintiff  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
two  fire  insurance  policies.      Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stout,  Rose,  &  Wells,  for  appel- 
lants : 

The  policy  stipulations  relied  upon  by 
the  defendants  were  valid  and  enforceable, 
and  the  admitted  violation  thereof  bars  a 
recovery  in  this  case. 

Hughes  V.  Insurance  Co.  of  N.  A.  40  Xeb. 
626,  59  N.  \V.  112;  Home  F.  Ins.  Co.  v. 
Wood,  50  Neb.  381,  69  X.  W.  941;  Slabo- 
disky  V.  Phenix  Ins.  Co.  52  Neb.  395,  72 
N.  \V.  483;  Nebraska  Mercantile  Mut.  Ins. 
Co.  V.  Sasek,  64  Neb.  17,  89  N.  W.  428. 

The  evidence  was  insufhcient  to  sustain 
the  plea  that  the  defendants  had,  by  any 
conduct  of  their  representatives,  waived 
their  right  to  insist  that  their  policies 
were  rendered  void  by  reason  of  the  viola- 
tion of  the  stipulations  against  other  in- 
Huranee. 

Hamilton  v.  Home  F.  Ins.  Co.  42  Neb. 
883.  61  N.  W.  93;  Driscoll  v.  Modem 
Brotherhood,  77  Neb.  282,  109  N.  W.  158; 
Cicrman  Ins.  Co.  v.  Heiduk,  30  Neb.  288, 
27  Am.  St.  Rep.  402,  46  N.  W.  481;  Schmidt 
V.  Williamsburgh  City  F.  Ins.  Co.  95  Neb. 
43,  51  L.R.A.(N.S.)   261,  144  N.  W.  1044. 

PlaintifT*s  violation  of  the  policies  was 
not  waived  by  the  defendants'  failure  to 
formally  cancel  the  same  or  return  a  part  of 
the  premium  before  the  loss  occurred. 

Richards.  Ins.  3d  ed.  §§  141,  143,  pp.  176, 
177;  Farmers  Mut.  Ins.  Co.  v.  Home  F.  Ins. 
Co.  54  Neb.  740,  74  N.  W.  1101:  Home  F. 
Ins.  Co.  V.  Kuhlman,  58  Neb.  488,  76  Am. 
St.  Rep.  Ill,  78  N.  W.  936;  Farmers'  Mut. 
Ins.  Co.  v.  Phoenix  Ins.  Co.  65  Neb.  14,  90 
N.  W,  1000,  95  N.  W.  3;  Schmidt  v.  Wil- 
liamsburgh  City  F.  Ins.  Co.  supra. 

Mr.  K.  P.  Clements  also  for  appellants. 

Messrs.  E.  J.  Babcock  and  A.  Xorman 
for  appellee. 
L.H..A.lfn8C. 


Cornish,  J.,  delivered  the  opinion  of  the 
court : 

Defendant  appeals  from  a  judgment  in 
suit  on  a  fire  insurance  policy. 

It  appears  that  without  the  knowledge  or 
consent  of  defendant  plaintiff  violated  the 
forfeiture  provision  againi«t  additional  in- 
surance. In  the  absence  of  waiver,  this 
rendered  the  policy  void  or  voidable  at  the 
instance  of  the  insurance  company.  Hughes 
V.  Insurance  Co.  of  N.  A.  40  Neb.  626,  o9 
N.  W.  112;  Home  F.  Ins.  Co.  v.  Wood,  50 
Neb.  381,  69  N.  \V.  941;  Slobodisky  v. 
Phenix  Ins.  Co.  52  Neb.  395,  72  N.  W.  483; 
Nebraska  Mercantile  Mut.  Ins.  Co.  v.  Sasek, 
64  Neb.  17,  89  N.  \V.  428. 

It  is  argued  that,  if  the  facts  of  the  eaw? 
do  not  bring,  witliin  the  reason  and  pur- 
pose of  the  rule,  the  mischief  intended  to  lie 
met  by  It,  the  rule  does  not  apply.  This  i< 
true.  It  is  said  that  there  could  be  no  siicii 
thing  as  over  insurance  in  this  case,  because 
no  particular  property  was  insured.  Beinjj 
blanket  insurance  on  horses,  cattle,  hay,  etc., 
of  which  the  insured  might  have  much  or 
little  at  the  time  of  the  fire,  the  recovery  be- 
ing limited  to  actual  value  regardless  of 
the  amount  of  insurance,  it  is  thought  ad- 
ditional Insurance  could  not  profit  the  in- 
sured, but  rather  the  insurer  because  of  its 
right  to  prorate. 

Let  us  consider  this  argument.  The 
courts  have  always  held  that,  regardless  of 
the  amount,  number,  or  kind  of  policies,  or 
even  of  the  insertion  of  this  provision,  the 
contract  being  one  of  indemnity  only,  the 
total  recovery  is  limited  to  actual  loss. 
German  Ins.  Co.  v.  Heiduk,  30  Neb.  28S, 
27  Am.  St.  Rep.  402,  46  N.  W.  481 ;  19  Cyi\ 
892. 

Why  is  the  provision  against  overinsur- 
ance  considered  material  lo  the  risk  ami 
enforceable?  Is  it  not  because  additional 
insurance  increases  the  moral  ha/urilT 
The  more  insurance,  the  less  care  to  protoot 
and  save  the  property,  and,  as  stated  in 
Hughes  V,  Insurance  Co.  of  N.  A.  hupra: 
"It  is  designed  as  a  check  upon  the  dispo^i- 
tion  of  the  evil'miuded  to  overinsure  their 
property  and  destroy  it.*' 

In  this  case  plaintiff  was  also  proceeding 
against  the  other  company.  This  increa«^d 
risk  applies  to  one  kind  of  insurance  about 
the  same  as  to  another.  The  argument 
proves  too  much.  Why  take  additional  in- 
surance unless  with  the  expectation  of 
either  collecting  on  both  policies  or  relin- 
quishing the  first  one?  If  we  could  assume 
that  the  plaintiJfT  and  others  overinsuring 
in  this  case  would  know  that  thev  could 
not  profit  by  it,  either  lawfully  or  by  un- 
lawful means,  then  the  argument  would  be 
good.  This  cannot  be  assumed  as  a  faet. 
The  provision   being  material   to  the  ri-^k, 
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good  faith  or  mistake  in  a  particular  case  i  Co.  v.  Pliopiiix  Ins.  Co,  65  Xeb.  14,  90  X. 


could  make  no  difference.     10  Cyc.  767. 

The  fact  that  some  investigation  of  loss 
wan  made  by  the  defendant  is  not  .evidence 
of  waiver.  At  least,  this  is  true  when  con- 
^ide^ed  in  connection  with  the  nonwaiver 
agreement  introduced  in  evidence  by  plain- 
tiff. Schmidt  v.  Williamsburgh  City  F.  Ins. 
To.  9.5  Xeb.  43,  51  L.R.A.(X..S.)  261,  144  X. 
\\\  1044. 


\V.  1000,  90  X.  W.  3, 

The  "pro  rata  clause"  in  the  policy,  pro- 
viding that  concurrent  insurers  of  the  prop- 
erty shall  share  the  loss,  if  any,  applies 
only  in  case  the  defendant's  policies  are 
valid.  It  applies  where  tlie  proviijion 
against  additional  insurance  lias  been  com- 
plied with  by  making  a  written  indorsement 
on  the  policy  consenting  to  such  additional 


The  failure  of  the  insurance  company  to  insuranci*,  or  where  the  breach  of  tlic  pro- 
roturn  the  consideration  of  the  policy  be-  [  vision  haw  been  waived.  It  does  not  con- 
fore  standing  upon  its  term-i  does  not  con-    stitute  a  waiver. 


^titute  a  w'aiver.  The  company  does  not 
fail  in  its  promise  bj*  insisting  on  the  con- 
ditions of  its  policy;  "not  having  broken 
its  contract,  it  has  a  right  to  retain  the  con- 
>ideration.'*  Schmidt  v.  ^Villiamsburgh  City 
K.  Ins.  Co.  supra,  95  Xeb.  51,  51  L.R.A. 
(X.S.)  261,  144  N.'  W.  1044.  Sec  also 
Farmers*  ^fut.  Ins.  Co.  v.  Home  F.  Ins.  Co. 
.54  Xeb.  740,  74  X.  W.  1101:  Home  F.  Ins. 
Co.  V.  Kuhlman,  58  Xeb.  488,  76  Am.  St. 
Rep.  Ill,  78  X.  W.  936;  Farmers'  Mut.  Ins. 

Annpfarion — ^Pro  rata  daiise  as  a  waiver  of  provkioo  agansi  additioiial 

insiirance. 


An  examination  of  the  evidence  does  not 
show  that  the  defendant  at  any  time  waived 
the  forfeiture  provision  of  the  policy.  On 
the  contrary,  after  learning  of  the  forfei- 
ture, it  at  all  times  treated  the  policy  as 
not  in  force. 

For  the  foregoing  reasons,  the  judgment 
of  the  District  Court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Rose  and  Sedgwick,  JJ.,  not  sitting. 


It  will  be  noticed  that  the  court  in 
Mkybrs  v.  Germant  p.  Ins.  Co.  ante,  341, 
holds  that  a  pro  rata  clause  providing 
that  eoncnrrent  insurers  should  share 
the  loss  applies  only  in  case  the  policy 
is  valid,  and  in  case  the  provision  against 
additional  insurance  has  been  complied 
with  by  making  a  written  indorsement 
on  the  policy,  or  a  breach  of  the  provi- 
.«ion  had  been  waived,  and  that  it  does 
not  constitute  a  waiver  of  the  provision 
for  forfeiture  if  additional  insurance  is 
taken  without  the  consent  of  the  insurer. 

If  the  only  provision  in  the  policy 
involved  in  that  case  was  that  concur- 
rent insurers  of  the  property  should 
share  the  loss,  it  may  be  reconcilable 
with  some  of  the  cases  following;  but  if, 
as  was  probably  the  case,  there  were 
further  provisions  with  reference  to  the 
parrying  of  concurrent  insurance,  simi- 
lar to  those  in  the  cases  mentioned,  it  is 
apparently  in  conflict  with  them. 

Thus,  in  Bolte  v.  Equitable  Fire  Asso. 
fl909)  23  S.  D.  240,  121  N.  W.  773, 
where  an  insurer  without  the  request  of 
the  insured  added  a  rider  providing  that 
if.  at  the  time  of  loss,  the  whole  amount 
exceeds  75  per  cent  of  the  actual  cash 
value,  the  insurer  should  not  be  liable 
to  pay  more  than  its  pro  rata  share  of 
75  per  cent  of  the  actual  cash  value  of 
the  property,  it  was  held  that  this  was 
a  consent  to  concurrent  insurance,  and  a 
waiver  of  a  clause  pro\'iding  for  a  for- 
LR.A.1W8C. 


feiture  if  the  insured  had  procured  at 
the  time  of  obtaining  the  policy,  or 
should  thereafter  procure,  any  other  in- 
surance; and  it  was  therefore  held  that 
a  false  answer  in  the  application  as  to 
the  existing  insurance  on  the  property 
was  immaterial.  The  court  said:  **The 
principal  and  legitimate  purpose  of 
such  a  warranty  in  the  application  and 
forfeiture  clause  in  the  policy  of  insur- 
ance is  to  protect  the  insurer  against 
the  hazard  of  overinsurance,  and  is  re- 
garded as  a  just  and  reasonable  provi- 
sion for  that  purpose;  but  such  condi- 
tions, like  others  working  forfeitures, 
will  be  strictly  construed.  .  .  .  Two 
clauses  or  methods  of  accomplishing  this 
purpose  are  found  discussed  in  the  text- 
books on  insurance  and  in  the  decisions 
of  courts:  First,  a  provision  may  be  in- 
serted in  the  policy  for  an  absolute  for- 
feiture of  the  insured  of  all  rights  under 
the  policy,  if  other  insurance  exists  on 
the  property  and  such  insurance  is  not 
disclosed  in  the  application  or  assented 
to  bv  the  insurer,  or  if  the  insured  shall 
take  out  additional  insurance  without 
the  assent  of  the  insurer;  second,  a  pro- 
vision may  be  inserted  in  or  added  to 
the  policy,  limiting  the  liability  of  the 
insurer  to  a  percentage  of  the  value  of 
the  property  less  than  its  real  value,  and 
providing  that  such  reduced  valui^tion  of 
property  in  case  of  loss  shall  be  ratably 
divided    between    the    several    insurers, 
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thus  limiting  the  recovery  of  the  in- 
sured in  case  of  loss  to  an  amount  less 
than  the  real  value  of  the  property  in- 
sured. Bv  either  method  the  moral  haz- 
ard  of  the  insurer  is  lessened  or  elimi- 
nated. While  adapted  to  the  same  end^ 
the  two  methods  are  wholly  different  in 
operation  and  effect,  and  it  is  difficult 
to  see  how  both  can  consistently  be  ap- 
plied and  given  full  effect  in  the  same 
contract  of  insurance.  In  the  case  at 
bar  the  policy  itself  contained  a  provi- 
sion for  absolute  forfeiture  in  case  of 
other  insurance  not  consented  to;  but 
the  provision  requiring  assent  to  addi- 
tional insurance  implies,  we  think,  that 
the  company  would  be  willing  to  protect 
itself  against  overinsurance  by  adopting 
the  other  method  indicated  above," 

And  in  Sheets  v.  Iowa  State  Ins.  Co. 
(1911)  153  Mo.  App.  620,  135  S.  W.  80, 
where  a  rider  was  attached  to  a  policy, 
providing  that  the  total  insurance  should 
be  limited  to  three  fourths  of  the  cash 
value  of  the  property,  and  that  the  in- 
surer shoald  not  be  liable  in  cuse  of  loss 
for  any  greater  amount  than  three 
fourths  of  the  actual  cash  value  of  the 
property,  nor  for  more  than  the  compa- 
ny's proportion  of  three  fourths  of  the 
cash  value  in  case  of  other  insurance 
thereon,  and  that  if  the  amount  of  the 
policy,  together  with  all  other  insurance 
on  the  property,  should  exceed  three 
fourths  of  the  cash  value,  the  policy 
should  be  void,  it  was  held  that  the  poli- 
cy was  not  avoided  on  the  ground  of  a 
violation  of  the  provision  against  other 
insurance,  by  the  taking  of  additional 
insurance,  with  the  knowledge  and  con- 
sent of  the  insurer's  local  agent,  which 
did  not  increase  the  insurance  beyond 
the  limit  fixed  bv  the  rider. 

In  Pool  V.  Milwaukee  Mechanics'  Ins. 
Co.  (1895)  91  Wis.  530,  51  Am.  St.  Rep. 
919,  65  N.  TT.  54,  the  policy  contained 
provisions  that  it  should  be  void  if  the 
insured  procured  any  other  insurance, 
unless  otherwise  provided  by  agreement 
indorsed  thereon,  and  further  provided 
that  the  insurer  was  to  be  liable  for 
only  such  proportion  of  the  loss  as  the 
amount  of  the  policy  should  bear  to  the 
whole  insurance  on  the  property,  and 
that  the  policy  was  made  and  accepted 
subject  to  the  stipulations  and  condi- 
tions therein,  "together  with  such  other 
provisions,  agreements,  or  conditions''  as 
might  be  indorsed  thereon  or  added 
thereto,  and  that  the  provisions  or  con- 
ditions of  the  policy  should  be  waived 
only  by  agreement  in  writing  indorsed 
thereon,  and  that  any  privilege  or  per- 
mission affecting  the  insurance  should 
L.K.A.IOISC. 


be  written  thereon  or  attached  thereto, 
and  it  further  appeared  that  there  was 
a  written  statement  bearing  even  date 
with   the   policy   and   attached   thereto, 
and  signed  by  the  insurer's  agent,  to  the 
effect  that,  "if  at  the  time  of  the  fire  the 
whole  amount  of  insurance  on  the  prop- 
erty covered  by  this  policy  be  less  than 
80   per  cent   of  the   actual  cash  value 
thereof,"  then  the  insurer  shall,  "in  case 
of  loss  or  damage,  be   liable  for  only 
such  proportion  of  such  loss  or  damage 
as   the  amount   insured  by   this  policy 
shall  bear  to   the  said  80  per  cent  of 
the  actual  cash  value  of  such  property." 
It  was  held  that,  while  this  provision  i'ur 
prorating   did   not   expressly   authorize 
additional  insurance  without  the  insur- 
er's consent,  yet  it  did,  by  necessary  im- 
plication, authorize  such  insurance,  and 
make  it  an  object  for  the  insured  to  take 
additional  insurance  until  80  per  cent 
of  the  actual  cash  value  of  the  property 
should  be  obtained,  and  it  was  held  that 
it    should    be    especially    so    construed 
wher^  the  d«f eAdaint'fl  agent  had  placed, 
or  procured  the  placing  of,  the  whole  of 
the      additional      insurance      obtained, 
which  did  not  exceed  the  prescribed  lim- 
it, and  that,  consequently,  the  risk  was 
not  avoided  by  reason  of  the  obtaining 
of  such  additional  insurance. 

And  in  Bush  v.  Missouri  Town  Mut. 
Ins.  Co.  (1900)  85  Mo.  App.  155,  there 
was  held  to  be  no  breach  of  the  provi- 
sion against  other  insurance,  since  per- 
mission had  been  granted  to  procure  in- 
surance to  three  fourths  of  the  value  of 
the  property,  where  a  rider  was  at- 
tached providing  that  the  insurer  should 
not  be  liable  for  a  greater  amount  than 
three  fourths  of  the  actual  cash  value  of 
the  property  covered  by  the  policy  at 
the  time  of  loss,  and  in  case  of  other  in- 
surance then  only  for  its  pro  rata  pro- 
portion of  such  three- fourths  value,  and 
further  providing,  "Total  insurance  per- 
mitted is  hereby  limited  to  three  fourths 
of  the  actual  cash  value  of  the  property 
covered."  And  a  like  conclusion  was 
reached  in  Strauss  v.  Phenix  Ins.  Co. 
(1897)  9  Colo.  App,  386,  48  Pac.  822. 

And  in  Palatine  Ins.  Co.  v.  Ewing 
(1899)  34  C.  C.  A.  ^36,  92  Fed.  Ill, 
where  a  rider  was  attached  to  a  policy, 
providing  that  the  insurer  should  not  be 
liable  for  an  amount  greater  than  three 
fourths  of  the  actual  cash  value  of  the 
property  covered,  and  that  in  case  of 
other  insurance  only  for  its  pro  rata  pro- 
portion of  such  three  fourths,  and  further 
providing,  "Total  insurance  permitted  is 
hereby  limited  to  three  fourths  of  the 
cash  value  of  the  property,"  and  stating 
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that  such  rider  was  attael^ed  to  and 
formed  a  part  of  the  policy,  it  wa3  held 
that  it  constituted  an  agreement  perr 
mitting  insurance  already  existing  at  th« 
issuance  of  the  policy,  and  also  addition- 
al insurance  not  in  violation  of  the 
three-fourths  clause,  obtained  thereafter, 
and  that  there  was  no  violation  of  the 
provision  of  the  policy  for  a  forfeiture 
if  the  insured  had  at  the  time  of  its  is- 
suance, or  should  thereafter  procure, 
other  insurance,  unless  otherwise  provid- 
ed by  agreement  indorsed  on  or  added  to 
the  policy. 

And  in  Dolan  v.  Missouri  Town  Mut. 
Ins.  Co.  (1901)  88  Mo.  App.  666,  there 
was  held  to  be  no  violation  of  a  provi- 
sion against  additional  insurance  where 
there  was  a  clause  in  the  policy  provid- 
ing that  the  insured  should  maintain  in- 
surance to  the  extent  of  at  least  75  per 
cent  of  the  actual  eaah  value,  and  that 
failing  to  do  so  the  insured  should  be 
an  insurer  to  the  extent  of  srach  deficit, 
and  to  that  extent  should  bear  his  pro- 
portion of  any  loss,  this  clause  being  in- 
ter})reted  as  a  oonsent  that  insurance 
mi»ht  be  taken  out  to  an  amount  not  ex- 
ceeding three  fourths  of  the  value  of  the 
pro|)erty. 

But  in  Cutler  v.  Roj-al  Ins.  Co.  (1898) 
70  Conn.  666,  41  L.R.A,  359,  40  Atl.  529, 
a  clause  stamped  on  the  face  of  the  poli- 
ey.  providing  that  the  insured  should 
maintain  insurance  on  the  property  to 
the  extent  of  at  least  80  per  cent  of  the 


actual  cash  value  thereof^  and  that  fail- 
ing to  do  so  the  insured  should  to  that 
extent  be  an  insurer  and  bear  his  pro- 
portion of  any  loss,  was  held  not  to 
supersede  a  provision  that  the  policy 
should  be  void  in  case  of  other  insurance, 
at  least  where  the  policy  itself  was  for 
mocre  than  80  per  cent  of  the  value  of 
the  property. 

And  in  Nestler  v.  Germania  F.  Ins. 
Co.  (1904)  91  N.  Y.  Supp.  29,  affirming 
(1004)  44  Misc.  97,  89  N.  Y.  Supp.  7^, 
it  was  held  that  the  80  per  cent  average 
(NT  ooinsuxance  clause  of  a  policy  did  not 
constitute  a  waiver  of  a  forfeiture  by 
reason  of  other  insuranee  taken  without 
the  insurer's  permission  beyond  the  80 
per  oent  limit. 

And  in  Woolford  v,  Phenix  Ins.  Co. 
(1906)  190  MaM.  233,  76  N.  E.  722,  a 
policy  containing  a  provision  that  it 
should  be  void  if  other  insurance  was 
taken  without  the  insurer's  written  con- 
sent, and  also  having  attached  a  provi- 
sion that  the  insured  should  maintain 
insurance  to  at  least  80  per  cent  of  the 
value  of  the  property,  was  held  to  be 
avoided  where  it  was  assigned  to  a  pur- 
chaser of  the  insured  property,  who  had 
other  insurance  on  the  property  to  which 
the  company  issuing  such  policy  had  not 
oonsented  in  writing,  and  the  combined 
insuranee,  including  the  policy  of  such 
company,  exceeded  the  value  of  the 
property.  J.  T.  W. 


XORTH  I>AKOTA  SUPKEMfe  COtJRT. 

UNION   STATE   BANTK  OF  MINNEAPO- 
LIS,  MINNESOTA,  Appt., 

V. 

ALBERT  BENSON,  Respt. 

(38  N.  D.  306,  165  N    W.  509.) 

Bills  and  notes  —  partial  payment  — 
failure  to  make. 

1.  The  following  note  is  held  not  to  have 
been  dishonored  by  nonpayment  at  the  ex- 
piration of  the  time  mentioni*d  in  the  mar- 
ginal memoranda  for  partial  payments  foe- 
fore  maturitv: 
tlOO.  Hampden,  N.  D.,  Sept.  2,  1009. 

*'0n  or  hefore  Sept.  2,  1910,  after  date, 
I  promise  to  pay  to  the  order  of  the  Sageng 

Headnotes  hy  Bibdzell,  J. 

Note.  — *  As  to  effect  and  construction  of 
marginal  notation  upon  a  bill  or  note  re^ 
lating  to  the  time  of  payment,  see  annota- 
tion following  this  case,  post,  347. 
L.R.A.1918C. 


Threshing  Machine  Company,  of  C^finneapo- 
lis,  Minn.,  one  hundred     .     .     .     dollars. 

''Value  received,  with   interest   at  6  per 
cent. 

"[Signed]  Albert  Benson. 
"$26  will  be  pd.  Nov.  1,  1909. 
"$26     "       "     "     Jan.  1,  1910." 
For  other  cases,  see  Biils  and  Xotes,  I.  a, 

in  Dig.  1-52  N.  8, 

Same  —  due  course. 

2.  The  purchaser  of  the  above  note  before 
maturity  is  entitled  to  show  that  he  is  a 
holder  in  due  course. 
For  other  caseSf  see  Bills  and  "Sotes,  V.  a,  1, 

in  Dig.  1-52  .V .  8. 

(Robinson  and  Grace,  J  J.,  dissent.) 

(November  27,  1917.) 

A  PPEAL  by  plaintiff  from  a  judgment  of 
/x  the  District  Court  for  Ramsey  County 
in  favor  of  defendant  in  an  action  on  a 
promissory  note.     Reversed. 

The  facts  are  stated  in  the  opinion. 
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NORTH  DAKOTA  SUPREME  COURT. 


Messrs.  Brennan  ft  Brennan,  for  ap- 
pellant : 

The  marginal  memoranda  as  to  payments 
were  no  part  of  the  note. 

Fisk  V.  McNeal,  23  Xeb.  726,  8  Am.  St. 
Hep.  162,  37  N.  \V.  616:  Dan.  Neg.  Inat.  § 
80;  Smith  v.  Smith,  1  R.  I.  398,  53  Am.  Dec. 
652;  Danforth  v.  Sterman,  165  Iowa,  323, 
145  X.  W.  485:  Benedict  v.  Cowden,  40  N.  Y. 
396,  10  Am.  Rep.  382;  Chestnut  v.  Chestnut, 
104  Va.  639,  2  L.R.A.  (N.S.)  879.  52  S.  E. 
348,  7  Ann.  Cas.  802;  Haywood  v.  Perrin, 
10  Pick.  228.  '20  Am.  Dec.  518;  Branning  v. 
^[arkhara,  12  Allen,  454;  Way  v.  Batchelder, 
129  Mass.  361 ;  Payne  v.  Clark,  59  Am.  Dec. 
333  and  note,  19  Mo.  152;  Nugent  v.  Roland, 
12  Mart.  (La.)  659,  13  Am.  Dec.  381;  Na- 
tional Bank  v.  Second  Xat.  Bank,  69  Ind. 
485,  35  Am.  Rep.  236;  Siegel.  C.  &  Co.  v. 
Chicago  Trust  &  Sav.  Bank,  131  111.  569,  7 
L.R.A.  537,  19  Am.  St.  Rep.  51,  23  N.  K. 
417;  Prim  v.  Hammel,  134  Ala.  652,  92  Am. 
St.  Rep.  52,  82  So.  1000. 

Part  payment  by  defendant  amounted  to 
an  admission  of  liability. 

St.  Louis,  Ft.  S.  &  W.  R.  Co.  v.  Tiernan, 
37  Kan.  606,  15  Pac.  544;  Button  v.  Russell, 
55  Mich.  478,  21  N.  W.  899:  Smith  v. 
O'Brien,  146  Mass.  294,  15  N.  E.  645:  Shoe- 
maker V.  Benedict,  11  N.  Y.  176,  62  Am.  Dec. 
95. 

The  burden  was  upon  defendant  to  prove 
that  plaintiff  was  not  an  indorsee  in  due 
course. 

Commercial  Secur.  Co.  v.  Jack,  29  N.  D. 
67,  150  X.  \V.  460. 

Messrs.  Cowan  &  Aclanisoii,  II.  S. 
Blood,  and  T.  W.  Morrl.s»ey  for  respond- 
ent. 

Birdzoll,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  to  recover  $70  and  in- 
terest on  a  promissory  note  made  by  the  de- 
fendant to  the  Sageng  Threshing  Machine 
Company,  and  by  it  transferred  to  the  plain- 
tiff. The  judgment  was  entered  in  favor  of 
the  defendant  upon  a  verdict  of  the  jury, 
and  the  plaintiff  appeals. 

The  defense  is  that  the  note  was  given  for 
stock  in  a  threshing  machine  company, 
which  turned  out  to  be  worthless,  and  that 
the  plaintiff  is  not  a  holder  in  due  course, 
nor  one  who  has  derived  title  from  a  holder 
in  due  course.    The  note  is  as  follows: 

$100.  Hampden.  X.  1).,  Sept.  2,  1909. 

On  or  before  Sept.  2,  ]910,  after  date,  I 
promise  to  pay  to  the  order  of  the  Sageng 
Threshing  Machine  Company,  of  Min- 
neapolis, Minn.,  one  hundred    .    .    .    dollars. 

\'alue  received,  with  interest  at  0  per  cent. 
[Signed]     All)ert  Benson. 

$25  will  be  pd.  Xov.  1,  11»09. 

$25     "      "     "     Jan.  1,  1910. 
L.R.A.1918C. 


On  the  back  of  the  note  is  the  following 
indorsement  of  payment:  "April  15,  1910. 
Pd.  $30/'  The  plaintiff  received  the  note 
in  June,  1910.  The  trial  court  excluded  evi- 
dence offered  to  prove  that  the  plaintiff 
was  a  holder  in  due  course,  and  instructed 
the  jury  that,  inasmuch  as  the  payments 
referred  to  in  the  marginal  notations  had 
not  been  made  in  full,  the  plaintiff  was  the 
purchaser  of  overdue  paper,  and  as  such 
could  not  )>e  a  holder  in  due  course. 

Tlie  note  in  suit  is  what  is  frequently 
termed  an  "on  or  before  note.''  On  its  face, 
in  the  body  of  the  instrument,  the  promise 
is  to  pay  $100  on  or  before  September  2. 
1910.  There  is  no  ambiguity  as  to  the  time 
of  payment,  except  such  as  might  be  tkought 
to  arise  from  marginal  notations  in  tlie  low- 
er left-hand  corner  of  the  note.  Cnleaa  these 
marginal  memoranda  amount  to  imqiialified 
promises  to  pay  instalments  at  the  timett 
designated,  they  cannot  be  said  to  qualify 
the  promise  to  pay  $100.  which  matures  on 
September  2,  1910.  While  the  court  is  not 
free  to  disregard  the  plain  meaning  ol  a 
portion  of  the  language  appearing  upon  the 
face  of  the  instrument  in  so  far  as  it  forms 
a  part  of  the  contract  of  the  parties,  it  is 
nevertheless  true  that  where,  as  here,  the 
body  of  the  instrument  speaks  in  plain 
terms,  and  sets  forth  a  contract  wholly  dif- 
ferent  in  its  obligations  and  legal  effect 
from  that  which  would  result  were  the 
marginal  notations  considered  as  binding, 
it  should  not  be  prone  to  alter  a  plain  mean- 
ing, in  order  to  give  effect  to  words  and 
figures  of  doubtful  legal  import.  There  can 
be  no  doubt  whatever  that  it  was  the  in- 
tention of  the  parties  to  make  the  note  in 
suit  absolutely  payable  on  *Se|>tember  2. 
1910;  neither  can  there  be  any  doubt  that, 
under  the  terms  of  the  note,  separate  and 
apart  from  the  memoranda,  the  maker  re- 
served the  right  to  pay  in  advance  of  hi> 
legal  liability  to  pay.  The  marginal  nota- 
tions are  such  as  to  convey  neither  a  prom- 
ise, an  agreement,  nor  a  condition  in  any 
way  changing  the  legal  effect  of  the  words 
in  the  bodv  of  the  instrument,  and  are  in 
terms  which  merely  express  a  likelihood 
that  certain  amounts  will  be  paid  before 
maturity,  giving  the  dates  of  such  prospec- 
tive payments.  The  court  is  XM>t  warrant«*ti 
in  giving  to  the  words  used  a  meaning  and 
legal  significance  entirely  contrary  to  that 
expressed  in  the  body  ol  the  instrument. 
The  language  embraced  in  the  marginal 
memoranda  is  not  sufficiently  strong  to  war- 
rant the  bringing  of  actions  for  the  nonpay- 
ment of  the  sums  named,  and  does  not,  in 
our  judgment,  accelerate  the  obligation  to 
pay  any  portion  of  the  note.  In  these 
notations,  as  we  view  them^  it  only  appears 
what  the  expectations  of  the  parties  were 
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with  reference  to  advance  payments,  rather 
than  what  the  obligation  ik  the  maker  was 
to  be  in  that  respect. 

In  determining  whether  or  not  an  instru- 
ment is  overdue,  for.  the  purpose  of  fixing 
the  status  and  rights  of  the  parties  thereto, 
it  is  proper  to  inquire  whether,  under  its 
terms,  &  cause  of  action  has  accrued  to  the 
holder.  The  case  of  Fisk  v.  McXeal,  23  Neb. 
726.  8  Am.  St.  Rep.  1B2,  .37  N.  W.  6J6,  ap- 
plies the  controlling  principle  of  this  de- 
mion  to  notes  somewhat  similar  to  that  in 
the  instant  case.  The  action  in  that  case 
Mas  upon  two  promissory  notes,  dated  July 
1. 1878,  the  bodies  of  which  contained  prom- 
ises to  pay  ten  days  after  date.  Upon  one 
there  was  a  marginal  notation  as  follows: 
"Due  September  :J0,  1878" — and  upon  the 
other,  "Due  OctolK-r  30.  1878."  The  action 
was  commenced  on  the  18tli  day  of  Sep- 
tember, 1883,  which  was  within  the  period  of 
tlie  Statute  of  Limitations  if  the  accrual  of 
the  action  was  governed  by  the  marginal  no- 
tations, but  which  was  barred  by  the  statute 
if  the  accrual  of  the  action  was  governed  by 
the  maturity  as  fixed  by  the  language  ap- 
j»earing  in  the  lK)die8  of  the  notes.  The 
court  held  that  the  marginal  notes  or  mem- 
oranda could  not  control  tlie  bo'dy  of  the 
notes,  and  that  consequently  the  action  waa 
barred  by  the  Statute  of  Limitations.  The 
case  would  clearly  be  different  here,  if  the 
marginal  notations  contained  words  strong 
enough  to  obligate  the  debtor  to  pay  before 
September  2,  1910. 

llie  judgment  of  tlie  trial  court  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  according  to  law. 


Roblttson,  J.,  dissenting: 

In  this  case  our  judgea  seem  to  break  even. 
In  the  first  decision  three  judges  were 
against  tlie  bank  and  two  in  its  favor.  Now, 
on  rehearing,  one  judge  has  changed  his 
mind,  three  judges  voting  in  fa%'or  of  the 
bank  and  two  against  it.  So  that  makes  an 
even  break.  However,  the  result  is  to  re- 
verse the  judgment  of  the  district  court  and 
the  verdict  of  twelve  jurors  in  favor  of  the 
defendant. 

As  stated  in  the  original  opinion,  the 
promissory  note  in  question  was  given  with- 
out any  consideration,  only  a  promise  of 
some,  worthless  stock,  and  the  plaintiff  is 
not  a  purchaser  in  good  faith  and  for  value. 
It  took  the  note  after  it  was  dishonored  by 
the  nonpayment  of  $tO  which  was  past  due. 
and  it  took  the  note  with  a  good  bunch  of 
similar  notes,  and  with  knowledge  of  faets 
and  circumstances  suilicient  to  put  it  upon 
inquiry.  Bankers  are  not  justified  in  shut- 
ting their  eyes  and  remaining  wilfully  igno- 
rant when  purchasing  a  note  or  taking  it  as 
collateral  security.  It  is  time  to  put  a  stop 
to  tlie  gross  and  prevalent  abuse  of  the  rule 
which  gives  protection  to  a  real,  honest,  and 
prudent  purchaser  of  negotiable  paper.  The 
rules  should  never  protect  a  person  taking 
paper  without  making  any  inquiry  concern- 
ing the  consideration  and  with  perfect  in- 
diH'erence  as  to  whether  or  not  it  was  given, 
for  any  consideration.  The  rules  should  no 
longer  be  extended  to  give  encouragement  to 
fraud  and  sharj)  practice. 

The  judgment  should  be  affirmed. 

Graoe,  J.,  concurs  in  the  dissent,  but 
not  in  all  the  reasoning  thereof. 


Annotation — ^Effect  and  construction  of  marginal  notations  upiHi  a  biD  or 

or  note  relating  to  the  time  of  pajrment. 


This  note  does  not,  in  general,  deal 
with  notations  limiting  the  entire  liabil- 
ity, that  is,  that  the  note  is  not  t©  be  paid 
except  upon  eertain  conditions.  While 
these  in  a  sense  may  be  regarded  as 
modifying  the  time  stipulated  in  the  note 
to  the  extent  that  it  is  not  to  be  paid 
until  the  stated  eonditione  are  fnllSlled, 
yet  the  entire  obligation  may  be  defeated 
by  a  failure  to  fulfil  the  conditions. 

The  making  of  a  memorandum  on  a 
negotiable  instrument  as  an  alteration 
is  discussed  in  the  note  to  Eaton  v.  De- 
lay, L.R.A.191CD,  533. 

As  to  circumstances  sufficient  to  put  a 
purchaser  of  negotiable  paper  on  inquiry, 
see  notes  to  Mee  v.  Carlson,  *  29  L.R. A. 
(N.S.)  351,  and  McPherrin  v.  Tittle,  44 
LR.A.(N.SO  3d6;  and  see  later  cases. 
Security  Trust  &  Sav.  Bank  v.  Gleieh- 
LR.A.l§18C. 


mann,  L.R.A.1915F,  1203,  and  First  Nat. 
Bank  v.  Stover,  L.R.A.1916D,  1280. 

As  to  provision  accelerating  maturity 
of  a  bill  or  note  alfecting  negotiability, 
see  note  to  Holladay  State  Bank  v. 
Hoffman,  35  L.R.A.(N.8.)  390,  and  sup- 
plementary note  to  Kennedy  y.  Broder- 
ick,  L.R.A.1915B,  472.  See  alfio  subse- 
quent cases  of  Finley  v.  Smith,  L.R.A. 
1915F,  777,  and  First  Nat.  Bank  v.  Sto- 
ver, L.R.A.1916D,  1280. 

The  effect  that  marginal  notations 
have  upon  the  contract  evidenced  in  the 
body  of  a  bill  or  note  depends  upon  the 
circumstances  under  which  they  were 
placed  thereon.  Mar^nal  notations 
placed  on  an  instrument  at  the  time  of 
the  execution  thereof,  with  the  intention 
of  making  them  a  part  of  the  contract, 
are  held  to  constitute  a  part  of  the  eon- 
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tract,  and  must  be  construed  witk  tho 
body  of  the  instrument  to  arrive  at  the 
true  agreement  existing  betwen  the  par-» 
ties.  While  the  general  question  of  the 
admissibility  of  parol  evidence  to  show 
when  and  under  what  circumstances 
the  notation  was  placed  on  the  instru- 
ment is  not  within  the  scope  of  this  dis- 
cussion,  it  may  be  stated  that  parol  evi- 
dence has  been  held  competent  to  show 
when  marginal  notations  were  made. 
Thus,  it  has  been  held,  where  it  appears 
by  the  face  of  the  note  itself  that  the 
memorandum  was  not  embraced  in  the 
body  of  the  note,  but  was  written  at  the 
bottom,  after  the  attestation  of  the  sub- 
scribing witness,  that  it  is  competent  for 
either  party  to  prove  by  parol  evidence 
the  time  when,  the  person  by  whom,  and 
the  circumstances  under  which,  the 
memorandum  was  affixed  to  the  note. 
Sueh  evidence,  it  is  held,  has  no  tendency 
to  vary,  control,  or  in  any  way  affect  the 
meaning  of  the  contract.  Haywood  v. 
Perrin  (1830)  10  Pick.  (Mass.)  228,  20 
Am.  Dec.  518.  It  may  be  shown  by  parol 
that  an  indorsement  that  a  note  was  not 
to  be  paid  until  certain  property  should 
be  sold  by  the  maker  for  a  fair  price  was 
on  the  note  at  the  time  it  was  signed. 
Blake  v.  Coleman  (1868)  22  Wis.  415,  99 
Am.  Dec  53. 

The  marginal  notation  involved  in 
Union  State  Bank  v.  Benson,  ante,  345, 
is  treated  by  the  court  as  a  part  of  the 
contract.  The  holding  in  that  case  is  to 
the  effect  that  the  notation  does  not  so 
clearly  evidence  an  obligation  to  pay  the 
sums  therein  specified  at  the  time  stated 
in  the  notation  as  to  modify  the  time  of 
maturity  fixed  in  the  body  of  the  writ- 
ing. A  default,  therefore,  in  the  pay- 
ment according  to  the  nota>tion,  did  not 
render  the  paper  overdue  or  deprive  one 
who  took  thereafter  of  the  rights  of  a 
bona  fide  holder.  The  question,  in  other 
words,  was  one  of  construction  of  the  in- 
strument. No  case  has  been  found  in 
which  an  exactly  similar  instrument  was 
construed.  There  are  a  number  of  cases, 
however,  in  which  marginal  notations 
modifying  the  time  of  payment  of  the 
obligation  have  been  before  the  courts. 

Some  such  notations  have  been  con* 
strued  as  not  modifying  the  contract  as 
evidenced  in  the  bodv  of  the  instnunent. 

In  Fisk  V.  McNeal'dSSS)  23  Neb.  726, 
8  Am.  St.  Rep.  162,  37  N.  W.  616,  notes 
containing  promises  in  words  in  the  body 
thereof  to  pay  ten  days  after  date,  upon 
one  of  which  there  was  a  marginal  nota- 
tion to  the  effect  that  it  w^as  "due  Sept. 
30,  1878,"  and  upon  the  other  a  marginal 

notation  to  the  effect  that  it  was  "due 
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Oct.  30, 1878/'  the  marginal  notations  be- 
ing placed  there  by  the  maker  at  the 
time  of  signing  the  notes,  with  the  in- 
tention of  making  them  payable  at  the 
time  indicated  in  the  notation,  were  held 
to  become  due  ten  days  after  the  date 
thereof,  as  stated  in  the  body  of  the 
notes,  so  as  to  start  the  Statute  of  Limi- 
tations running.  In  coming  to  this  con- 
clusion the  court  relies  upon  the  rule  that 
where  there  is  a  difference  between  the 
words  in  the  body  of  a  negotiable  instru- 
ment and  marginal  figures,  the  words 
control. 

In  Way  v.  Batchelder  (1880)  129  Mass. 
361,  a  note  dated  September  13,  and  pay- 
able in  four  weeks,  contained  a  memoran- 
dum in  ink  at  the  bottom  thereof,  at  the 
left  of  the  signature,  as  follows:  "Due 
Oct.  12,  Oct.  11."  The  court  held  that 
such  a  memorandum  was  repugnant  and 
self-contradictory,  and  for  that  reason 
was  not  to  be  considered  a  part  of  the 
contract,  or  sufficient  to  contradict  the 
terms  used  in  the  body  of  the  note,  x>aroI 
evidence  as  to  what  the  parties  meant  by 
the  memorandum  being  inadmissible. 

An  indorsement  on  the  back  of  a  note, 
to  the  effect  that  "this  note  is  to  he 
extended  if  desired  bv  makers,"  is  too 
indefinite  to  constitute  a  binding  agree- 
ment; and  the  addition  of  the  words,  "on 
payment  of  the  interest  as  expressed  un- 
til January  1,  1879,"  does  not  make  of 
the  indorsement  a  binding  agreement; 
the  addition  of  such  words  still  leaves 
the  indorsement  indefinite,  and  therefore 
their  addition  is  not  a  material  alter- 
ation of  the  note.  Krouskop  v.  Shont£ 
(1881)  51  Wis.  204,  37  Am.  Rep.  817,  8 
N.  W.  241. 

A  marginal  notation  that  a  note  is 
^'dne  July  7,  18S7,"  being  the  date  on 
which  the  note  fell  due,  without  graee^ 
according  to  the  terms  in  the  body  of  the 
note,  was  held  not  to  deprive  the  makers 
of  days  •f  grace  under  a  statute  provid- 
ing that  on  all  promissor\',  negotiable 
notes  payable  at  a  future  day  certain, 
"in  which  there  is  not  an  express  stip- 
ulation to  the  contrary,"  grace  shall  be 
allowed,  the  marginal  notation  not  l>eing 
sueh  a  stipulation  in  the  opinion  of  the 
court.  Perkins  v.  Franklin  Bank  (1839) 
21  Pick.  (Mass.)  483;  Mechanics  Bank  v. 
Merchants  Bank  (1843)  6  Met.  (Mass.) 
13. 

Other  notations  have  been  construed  to 
modify  the  time  fixed  in  the  body  of  the 
instrument  for  the  payment  thereof. 

A  draft  drawn  in  the  usual  form  for  a 
sight  draft,  directing  the  drawee  to  '*]>ay 
to  ...  or  order  $250,  and  charg^e  to 
my  account,"  but  containing  immediately 
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after  the  word  "account"  the  words  "due 
Oet.  1,"  was  held,  in  Torpey  v.  Tebo 
(11103)  184  Mass.  307,  08  N.  E.  223,  to  be 
a  time  drat't,^  due  October  1,  and  as  so 
construed,  the  order  was  held  an  uncon- 
ditional order  to  pay  a  sum  certain  in 
money  at  a  fixed  future  time,  and  there- 
fore to  be  a  bill  of  exchange. 

A  memorandum  in  the  margin  of  a 
Dote  due  one  day  after  date,  that  it  is 
-payable  in  merchantable  fulled  cloth  1 
year  from  the  month  of  October  next," 
made  as  a  part  of  the  contract  evidenced 
by  the  note  before  signing,  governs  the 
contract;  it  is  not  a  contract  for  th«  pay- 
ment of  the  note  one  day  after  date,  as 
stipulated  in  the  bodv  thereof.  Fletcher 
V.  Blodgutt  (1844)  16" Vt.  26,  42  Am.  Dee. 
4S7. 

A  memorandum  at  the  bottom  of  a  de- 
mand note  to  the  effect  that  "it  is  under- 
stood and  agreed  that  the  said  .  .  . 
(principal  maker)  is  not  to  be  compelled 
to  pay  said  note  before  April  1st,  1881,*' 
made  before  the  delivery  of  the  note  to 
the  original  payee,  is  a  part  of  the  con- 
tract, and  by  its  manifest  intention 
neither  the  principal  maker  nor  one  who 
appeared  as  surety  on  the  face  of  the 
note  is  bound  to  pay  the  note  until  April 
1st.  1881,  Franklin  Sav.  Inst.  v.  Reed 
(1878)  125  Mass.  365. 

An  indorsement  upon  the  back  of  a 
promissory  note  due  according  to  its 
terms  on  January  1,  1872,  that  one  half 
the  amount  is  to  be  paid  on  January  1, 
1872,  and  the  remaining  half  on  January- 
1,  1873,  made  before  the  note  was 
signed,  to  evidence  the  agp^eement  of  the 
parties,  operates  to  divide  the  note  into 
two  payments,  and  changes  the  body  of 
the  paper  in  respect  of  maturity.  Bay  v. 
Shrader  (1874)  50  Mitfs.  326. 

A  note  payable  according  to  the  body 
thereof  in  nineteen  months  after  May  1, 
1899,  the  date  thereof,  but  containing  an 
indorsement  at  the  foot,  below  the  sig- 
natures, that  the  amount  thereof  shall  be 
paid  in  three  payments  with  interest  in- 
cluded, viz.,  "January  1,  1900;  July  1, 
1900;  and  Januarv  1,  1901,"  was  held  in 
Black  V.  Epstein  (1902)  93  Mo.  App.  459, 
67  S.  W.  736,  to  be  due  according  to  the 
indorsement.  Accordingly  there  was 
held  to  be  no  variance  between  the  note 
when  introduced  in  evidence  and  a  peti- 
tion which  described  a  note  payable  in 
three  instalments. 

A  draft  dated  January  31,  1878,  pay- 
able ten  days  after  date,  is  not  rendered 
non-negotiable  by  being  "accepted  pay- 
able March  1, 1878."  Green  v.  Raymond 
Bros.  (1879)  9  N«b.  296,  2  N.  W.  881.    It 

is  stated  that  the  holders  of  the  draft 
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might  have  refused  to  receive  any  other 
than  a  general  acceptance  to  pay  strictly 
according  to  its  terms ;  but,  having  taken 
this  qualified  one,  they  were  bouna  by  its 
terms  and  must  submit  to  the  legal  con- 
sequences; that  with  this  sort  of  accept- 
ance acquiesced  in,  the  draft  was  in  legal 
effect  precisely  the  same  as  if  it  had  been 
drawn  originally  payable  on  the  1st  of 
March,  1878,  and  accepted  generally. 
The  draft,  being  held  a  negotiable  instru- 
ment, was  further  held  to  be  entitled  to 
daj-s  of  grace.  Accordingly,  an  action 
brought  on  the  draft  March  2,  1878,  was 
held  to  have  been  prematurely  com- 
toenced. 

A  memorandum  to  the  effect  that  "one 
half  to  be  paid  in  twelve  months,  the  bal- 
ance in  twenty-four  months,"  placed 
at  the  bottom  of  a  demand  note, 
following  the  signature  of  the  maker, 
after  the  note  was  written  and  signed, 
but  before  its  delivery,  the  maker  having 
objected  to  it  as  ii  note  payable  on  de- 
mand, constitutes  a  part  of  the  contract 
the  same  as  if  it  had  been  included  m  the 
body  of  th^  note  or  placed  over  the  de- 
fendant's signature,  and  is  to  be  con- 
strued aecordinglv.  Hevwood  v.  Perrin 
(1830)  10  Pick.  ^ (Mass.)  228,  20  Am. 
Dec.  518,  Construing  the  entire  con- 
tract, the  court  held  that  the  memoran- 
dum limited  and  controlled  the  general- 
ity of  the  words  **on  demand,"  so  that 
the  holder  was  not'  entitled  to  make 
demand  for  payment  of  the  note  as  to 
the  one  half  until  twelve  months,  and 
as  to  the  other  until  twenty-four  months, 
from  date. 

In  AVheelock  v.  Freeman  (1832)  13 
Pick.  (Mass.)  165,  23  Am.  Dec.  674,  a 
bargain  was  made  between  the  plain- 
tiff and  the  defendant  for  the  purchase 
of  a  parcel  of  land  for  which  the  defend- 
ant was  to  pay  a  stated  price  as  fol- 
lows, viz.:  one  half  in  stock  at  the  end 
of  one  year  if  the  plaintiff  should  choose 
then  to  take  the  stock,  otherwise,  the 
whole  in  cash  at  the  end  of  two  years; 
accordingly,  two  notes,  each  for  One  half 
the  purchase  price,  were  prepared  by 
the  plaintiff  for  the  defendant  to  sign, 
and  made  payable  to  the  plaintiff  on 
demand,  with  interest;  the  notes  were 
both  on  one  piece  of  paper,  and  the  de- 
fendant objected  to  signing  them  as  not 
being  made  according  to  the  agreem^t; 
whereupon  a  memorandum  was  added  at 
the  bottom  of  the  paper,  substantially 
according  to  the  terms  of  the  agreement, 
and  the  notes  were  then  signed;  before 
the  expiration  of  two  years  the  plaintiff 
cut  the  memorandum  from  the  notes  and 
commenced  action  upon  them  and  was 
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nonsuited;  after  the  expiration  of  two 
years  he  commenced  the  action  at  bar. 
The  court  held  that  the  cutting  off  of  the 
memorandum  amounted  to  a  material  al- 
teration, as  the  memorandum  was  a  part 
of  the  noteSy  and  denied  the  plaintiff  the 
right  to  recover  on  the  notes,  as  well  as 
on  the  original  promise,  because  that 
was  merged  in  the  writing. 

An  indorsement  upon  a  note  that  it  is 
not  to  be  paid  until  property  of  the 
maker  is  sold  at  a  fair  price,  made  at  the 
time  the  note  was  signed,  becomes  a  part 
of  the  agreement  and  qualities  the  note, 
and  no  action  can  be  sustained  upon  the 
note  without  showing  that  the  condition 
has  been  fultllled.  Blake  v.  Coleman 
(1868)  22  Wis.  415,  99  Am.  Dec.  53. 

A  memorandum  at  the  bottom  of  a 
demand  note,  made  at  the  time  of  sign- 
ing the  same,  "This  note  not  to  be  col- 
lected until  .  .  .  Treat  takes  it  up 
himself,  or  sees  about  (something  like 
that)  as  Mr.  .  .  .  has  paid  said  Treat 
for  the  same,"  was  held  to  be  a  part  of 
the  original  contract,  so  that  the  re- 
moval thereof  rendered  the  note  void  in 
the  hands  of  the  party  removing  it. 
Johnson  v.  Heagan  (1843)  23  Me.  329. 

A  note  in  the  form  of  a  duebill,  con- 
taining an  indorsement  thereon  to  the 
effeet  that  it  is  not  to  be  paid  until  a 
dividend  is  declared  upon  a  certain 
named  estate,  is  to  be  construed  as 
though  the  note  and  indorsement  consti- 
tuted one  instrument,  the  same  as  if 
the  terms  of  the  indorsement  had  been 
inserted  in  the  body  of  the  note  itself. 
Accordingly  the  money  was  held  not  to 
be  payable  until  a  dividend  was  declared. 
Effinger  v.  Richards  (1858)  35  MisB. 
540, 

An  indorsement  on  a  demand  note  to 
the  effect  that  "we  agree  not  to  compel 
payment  for  the  amount  of  this  note, 
but  to  receive  the  same  when  convenient 
for  the  promisors  to  pay  it,"  signed  by 
the  payee,  both  the  note  and  the  indorse- 
ment having  been  signed  at  the  same 
time  and  as  a  part  of  the  same  trans- 
action, was  held  in  Barnard  v.  Cushing 
(1842)  4  Met.  (Mass.)  230,  38  Am.  Dec. 
362,  to  constitute  a  part  of  the  contract 
between  the  parties,  and  the  contract,  as 
thus  construed,  was  held  to  be  unen- 
forceable. 

A  note  due  in  ^ve  years  from  date, 
contwining  an  indorsement  thereon  that 
it  might  be  repaid  at  the  end  of  three 
vears  from  date,  was  construed  in  Good- 
night V.  Texas  Land  &  Mortg.  Co.  (1896) 
-^  Tex,  Civ.  App.  — ,  34  S.  W.  974,  as 
authorizing    payment    before    maturity 

onlv  upon  the  lapse  of  three  years  from 
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the  date  of  the  indorsement,  and  not  as 
authorizing  payment  at  any  time  after 
three  years  from  such  date,  and  before 
maturity,  time  being  held  of  the  essence 
of  the  indorsement. 

A  memorandum  at  the  foot  of  a  note, 
viz.:  "With  privilege  of  paying  all  or 
any  portion  any  time  before  maturity," 
signed  by  the  makers  and  made  contem- 
poraneouslv  with  the  note,  was  held  in 
Bowie  V.  Hume  (1898)  13  App.  D.  C. 
286,  to  constitute  a  part  of  the  note  and 
give  the  makers  of  the  note  the  privilege 
of  paying  the  same  before  its  maturity. 

A  privilege  reserved  on  the  face  of  the 
note,  of  "making  payment  on  account 
until  maturity,"  was  held  to  destroy  the 
negotiabilitv  of  the  note,  in  Ezell  v. 
Edwards  (1885)  2  Tex.  App.  Civ.  Cas. 
(Willson)  672. 

A  note  given  in  January,  1855,  due 
two  months  after  date,  but  by  mistake 
bearing  the  date  January  1,  1854,  was 
held  to  be  corrected  as  to  the  date  bv  a 
memorandum  on  the  note,  made  before 
the  note  was  issued,  that  it  was  "due 
the  4  March,  1855."  Fitch  v.  Jones 
(1855)  5  El.  &  Bi.  238,  119  Eng.  Reprint, 
470,  24  L.  J.  Q.  B.  N.  S.  293,  1  Jur.  N, 
S.  854,  3  Week.  Rep.  507. 

An  indorsement  appearing  upon  a 
note,  viz.:  "The  giver  of  this  note,  if 
he  desires,  may  use  the  principal  after 
due  by  paying  the  interest  annually," 
made  as  a  part  of  the  original  contract, 
must  be  given  effect  in  construing  the 
instrument.  Oskaloosa  College  v.  Hick- 
ok  (1877)  46  Iowa.  237. 

A  marginal  notation  mAy  be  a  mere 
memorandum,  not  made  as  a  part  of  the 
original  contract  evidenced  by  the  body 
of  the  note.  In  such  a  case  it  has  no 
effect  u])on  the  maturity  ps  fixed  in  the 
instrument.  Thus,  a  note  which,  by  its 
terms,  was  due  June  1,  1911,  but  which 
contained  in  the  lower  left-hand  corner 
in  the  margin,  after  a  printed  word 
"due,"  the  words  and  figures  in  writing, 
"May  15,  1911,"  making  the  sentence 
read:  "Due  May  15,  1911,"  was  held 
in  Dan  forth  v.  Stennan  (1914)  165  Iowa, 
323, 145  N,  W.  485,  to  be  due  June  1, 1911, 
the  only  testimony  as  to  how  the  mem- 
orandum came  to  be  made  having  been 
given  by  the  payee,  and  being  to  the 
effect  that  May  15,  1911,  was  the  dale 
when  a  deed  was  to  be  delivered,  and  had 
no  reference  to  the  due  date  of  the  note. 
Accordingly,  one  who  took  the  note  be- 
fore June  1st,  1911,  was  held  entitled  to 
show  that  he  was  a  bona  fide  holder.  A 
memorandum  indorsed  on  an  accommo- 
dation note,  payable  in  one  year,  upon 
its    negotiation    by    the    accommodation 
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payee  the  day  after  its  date,  that  '^this 
note  runs  one  year  and  one  day  from 
date,"  the  writing  not  bein^  intended  to 
constitute  any  part  of  the  note,  but 
merely  a  memorandum  of  the  agreement 
made  bet  wen  the  accommodation  payee 
and  the  purchaser,  constituted  no  part 
of  the  note  and  did  not  extend  the  time 
of  pa\Tnent  beyond  the  davs  of  grace. 
Tufts' V.  Shepherd   (1860)   49  Me.  312. 


A  notation  at  the  foot  of  a  note  dated 
June  30,  1894,  and  payable  six  months 
after  date,  that  it  is  **due  Dec.  3d,  1892/' 
was  held  not  to  be  a  part  of  the  note, 
and  therefore  of  noneffect  so  far  as  vary- 
ing the  date  given  in  the  note  was  con- 
cerned, in  Dark  v.  Middlebrook  (1898) 
—  Tex.  Civ.  App.'— ,  45  S.  W.  963. 

W.  A.  E. 


OKIiAIlOMA  SUPKKME  COURT. 

L.  A.  KING,  Plff.  in  Err., 

V. 

T.  N.  LANE, 
(-_  Okla.  — ,  109  Pac.  901.) 

Trial  —  direction  on  opcnini?  Htatement. 

1.  Where  the  plaintiff's  petition  states 
faou  sutliciont  to  eoniititule  a  cause  of  &c» 
tion,  aud  plaintiff's  reply  to  the  defendant's 
auswer  is  sulUcieiit  in  law,  it  is  error  for 
the  court  to  peremptorily  instruct  the  jury 
to  return  a  verdict  for  the  defendant  upon 
the  opening  statement  by  counsel  for  the 
plaintiff  and  the  pleadings,  unless  the  open- 
ing statement  contains  distinct  aud  un- 
equivocal admissions  which  would  bar  re- 
covery. 

For  other  eases,  see  Trial,  IJ.  d,  3,  in  Dig, 

ise  N,  a. 

Usury  ^  paTm^iit  of  nnurlonft  debt. 

2.  Where  the  lender  neither  charges  nor 
receives  any  more  than  legal  interest,  the 
fact  that  the  money  is  used  to  pay  usurious 
debts  due  from  the  borrower  to  a. third  per- 
son does  not  render  the  loan  usurious, 
though  the  lender  knows  at  the  time  of  the 
loan  that  the  money  is  Iwrrowed  for  the 
purpose  of  paying  such  usurious  debts. 

For  other  cases,  see  Usury,  1.  w  Dip,  1-52 


X.  S. 


(December  11,  3917.) 


Ij^RROR  to  the  Lincoln  County  Court  to 
J  review  a  judgment  in  favor  of  defend- 
ant in  an  action  brought  to  recover  posses- 
sion of  certain  chattels.     Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

^ressrs.  Krwin  &  Erwln,  for  plaintiff  in 
error: 

It  was  error  to  sustain  defendant's  mo- 
tion for  direction  of  a  verdict  in  his  favor 
upon  the  pleadings  and  the  opening  state- 
ment of  counsel  for  the  plaintiff,  and  to 
direct  a  verdict  accordingly. 

Sullivan  V.  \Villiamson,  21  Okla.  844,  98 

Headnotes  bv  Pryob.  C. 


Xote.  —  As  to  loan  to  pay  usurious  debt, 
«ee  annotation  following  this  case,  po^t, 
354. 

LK.A.1918C. 


Pac.  1001 ;  First  State  Bank  v.  Bridges,  39 
Okla.  355.  135  Pac.  378. 

The  rule  of  law  as  to  imputed  notice  is 
subject  to  the  exception  that  notice  to  the 
agent  is  not  notice  to  his  principal,  where 
the  agent  is  interested  adversely  to  the 
principal. 

31  C'yc.  1595;  First  State  Bank  v. 
Bridges,  supra;  United  States  Fidelity  & 
G.  Co.  V.  Shirk.  20  Okla.  676,  95  Pac.  218. 

Where  a  third  person,  at  the  request  of 
the  debtor  in  a  usurious  contract,  pays  or 
lends  him  money  to  pay  such  indebtedness, 
the  defense  of  usury  cannot  be  sot  up 
against  the  liability  of  the  debtor  to  reim- 
burse such  third  person. 

20  Am,  k  Kng.  Enc.  Law,  512 ;  McFarland 
V.  StaU*  Bank,  7  Kan.  App.  722,- 52  Pac. 
110;  Lowe  v.  Walker,  77  Ark.  103,  91  S.  W. 
22. 

There  was  an  issue  of  fact  raised  by  the 
pleadings  as  to  the  execution  of  the  instru- 
ments forming  the  basis  of  plaintiff's  claim 
and  action ;  and  an  issue  of  fact  as  to  the 
bona  ftde  nature  of  the  transaction  at  the 
time  of  the  execution  of  the  note  and  mort- 
gage to  her.  In  either  instance  the  ca!<e 
should   have   gone  to   the   jury. 

Richardson  v.  Fellner,  9  Okla.  613,  00 
Pac.  270;  Fanner*'  State  Bank  v.  Spencer, 
12  Okla.  597,  73  Pac.  297:  Sovereign  Camp, 
W.  \Y.  v.  Welch,  16  Okla.  188,  83  Pac.  547; 
Lane  v.  Choctaw,  O.  &  O.  R.  Co.  19  Okla.  324, 
91  Pac.  883;  Stephenson  v.  Shirley,  22  Ky. 
L.  Rep.  1159,  60  S.  W.  387;  39  Cyc.  1077; 
Bobbins  v.  Muldrow,  39  Kan.  112.  18  Pac. 
64. 

Fraud,  as  a  defense  to  an  action  on  a 
contract,  cannot  bo  pleaded  in  general 
terms,  and  the  specific  acts  constituting  the 
fraud  must  be  set  forth. 

20  Cyc.  i)6  et  seq. :  Fire  Kxtinguif^her 
Mfg.  Co.  V.  Perry.  S  Okla.  429,  58  Pac.  635-, 
T.  C.  Power  &  Bro.  v.  Turner,  37  Mont.  521, 
J)7  Pac.  050:  Woodson  v.  Winchester,  1(\ 
CaU  App.  472,  117   Pac.  566. 

Messrs.  Bnrford  &  Bnrford  for  defend- 
ant in  error. 

Pryor,  C.,  filed  the  following  opinion: 
Tills  is  a  replevin  action  commenced  on 
tlir  2:id  day  of  October,  1913,  by  L.  A.  King, 
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plaintiff  in  error,  against  T.  N.  Lane,  de- 
fendant in  error,  for  the  recovery  of  the 
possession  of  certain  chattels  under  and  by 
virtue  of  a  chattel  mortgage  given  to  se- 
cure the  payment  of  a  certain  promissory 
note.  The  petition  sets  forth  the  execution 
of  the  note  and  the  default  in  the  payment 
thereof,  and  :he  execution  of  the  mortgage 
uiid  :he  breucli  of  the  terms  of  the  mcrtgage 
oy  reason  of  the  failure  to  pay  when  due 
tne  amount  secured,  and  there  is  a  copy  of 
iiie  nott  and  mortgage  attached  thereto; 
and  asks  judgment  tor  the  possession  of 
the  property   included  in  said  mortgage. 

The  defendant  in  error  interposes  as  a 
defense  that  he  does  not  know  the  plaintiff, 
and  never  iiad  any  business  transaction 
with  her,  was  never  indebted  to  her  in  any 
j»um,  and  never,  with  his  knowledge,  €X».*« 
ciited  any  mortgage  or  note  in  her  favor; 
that  he  is  unable  to  read  and  write,  al- 
though he  can  write  his  name;  that  he  bor- 
rowed the  amount  of  monev  named  in  the 
note  set  out  in  plaint iiT's  petition  from  L. 
P.  King,  who,  be  is  informed,  is  the  husband 
.of  L.  A.  King;  that  all  the  transactions  in 
regara  to  said  note  were  with  the  said  L. 
P.  King;  and  that  he  did  not  knowingly 
execute  a  note  and  mortgage  to  the  plain- 
tiff in  error,  L.  A.  King.  And  for  a  further 
defoufic  to  said  action  he  alleges  varif»u^ 
transactions  wherein  the  defendant  bor- 
rowed money  from  the  said  L.  P.  King, 
and  charges  that  the  said  L.  P.  King 
charged  and  collected  usurious  interest  on 
all  the  prior  loans,  which  amounted  to 
enough,  taken  together  with  the  amounts 
credited  on  the  note  in  question,  to  pay 
said  note  in  full;  that  the  said  L.  P.  King 
fraudulently  and  wrongfully  made  said 
note  and  mortgage  sued  upon  payable  to 
the  said  L.  A.  King  without  the  knowledge 
and  consent  of  the  defendant. 

The  plaintiff  in  error  in  reply  alleges  tliat 
the  money  advanced  to  the  defendant  on  the 
note  and  mortgage  in  controversy  was  ad- 
vanced  by  her  and  out  of  her  own  separate 
fund,  and  that  she  knew  nothing  whatever 
about  prior  transactions  between  the  de- 
fendant in  error  and  L.  P.  King,  and  that 
she  had  no  knowledge  or  notice,  if  such 
were  the  fact,  that  L.  P.  Eling  had  charged 
the  said  usurious  interest  on  any  loans  that 
he  might  have  made  to  the  defendant,  and 
that  at  the  time  of  the  execution  of  said 
note  and  mortgage  the  said  L.  P.  King,  who 
was  acting  as  the  agent  of  the  plaintiff  in 
error,  refused  to  loan  the  defendant  in  error 
the  money  or  give  him  an  extension  of  time 
for  the  payment  of  the  amounts  due,  but 
informed  him  that  he  had  money  to  loan  be- 
longing to  another  party  that  he  would  loan 
him,  with  the  proper  security,  to  discharge 
the  indebtedness  due  the  said  L.  P.  King, 
L.R.A.1918C. 


that  the  defendant  agreed  to  and  executed 
the  note  and  mortsrage  and  examined  them 
before  signing  them,  and  that  the  plaintiff 
in  error  is  not  informed  whether  or  not  the 
defendant  in  error  is  able  to  read  and  write. 

The  cnuse  was  regularly  called  for  trial, 
and  a  jury  was  selected  and  impaneled  to 
try  the  is.sues  joined  by  the  pleadings  above 
referred  to.  Upon  the  conclusion  of  th.j 
opening  statement  by  counsel  for  the  plain- 
tiff in  error,  the  defendant  in  error  movetl 
the  court  to  instruct  the  jury  to  return  a 
verdict  for  defendant  upon  the  pleadings 
and  opening  statement  of  counsel.  The 
court  thereupon  instructed  the  jury  as  fol- 
lows: "Gentlemen  of  the  jury,  motion  has 
been  made  by  counsel  for  defendant  for  a 
peremptory  instruction  to  the  jury  to  re- 
turn a  verdict  for  the  defendant  upon  the 
pleadings  of  plaintiff  ,and  statement  of 
counsel  to  the  jury,  and  the  court  has  sus- 
tained that  motion  upon  the  grounds  that 
the  allegations  in  plaintiff's  petition  have 
not  been  denied  as  to  the  usury  charge  and 
statement  as  admitted  on  the  statement  of 
counsel  and  the  pleadings  in  said  cause,  and 
the  jury  are  therefore  directed  to  return  a 
verdict  for  the  defendant," — to  which  the 
plaintiff  in  error  excepted.  The  jury  re- 
turned a  verdict  in  accordance  with  the 
peremptory  instruction  of  the  court,  upon 
which  the  court  rendered  judgment  for 
the  defendant  for  costs  expended,  and  the 
plaintiff  in  error  prosecutes  her  appeal  in 
this  court  for  reversal. 

The  only  question  involved  on  appeal  and 
necessary  -for  consideration  is  whether  or 
not  the  court  erred  in  peremptorily  in- 
structing the  jury  to  return  a  verdict  in 
favor  of  the  defendant  upon  the  pleadings 
and  opening  statement  of  counsel  for  the 
plaintiff  in  error.  Tliere  is  no  contention 
made  here  or  in  the  trial  court  bv  the  de- 
fendant  that  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  sufficiency  of  the  reply  of  plain- 
tiff to  the  defendant's  answer  is  challenged 
by  the  defendant's  motion  for  judgment  on 
the  pleadings  and  opening  statement  of 
plaintiff. 

The  supreme  court  of  this  state,  in  the 
case  of  Sullivan  v.  Williamson,  21  Okla. 
844,  98  Pac.  1001,  held:  "Where  the  peti- 
tion states  a  cause  of  action,  it  is  error  to 
sustain  a  motion  to  dismiss  the  cause  and 
render  judgment  against  the  plaintiff  upon 
the  opening  statement  of  his  counsel.*' 

And  in  discussing  the  proposition  the 
court  uses  the  following  language:  "Tlie 
petition  stating  a  good  cause  of  action,  it 
was  error  for  the  court  below  to  sustain  & 
motion  to  dismiss  the  cause  and  render 
judgment  against  the  plaintiff  upon  the 
opening  statement  of  his  counsel.     'Such  a 
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motion  will  not  be  granted  merely  becaute 
(oumel  failed  to  state  in  hie  €»pentng  state* 
nwDt  fftcta  sufficient  to  eonstitsite  a  caAse 
of  action/  Stewart  T.  Hamilton,  3  Robt. 
672.  A  dismissal  at  the  opening  on  the 
strength  of  the  insufficiency  of  the  state* 
menti  of  oonnsel  for  plaintiff  is  erroneous, 
at  tlie  evidence  might,  notwithstanding  the 
opening  statement,  warrant  a  recovery. 
Fi$ber  v.  Fisher,  5  Wis.  472;  Haley  v.  West- 
ern Transit  Co.  76  Wis.  344,  45  N.  W.  10. 
Counsel  for  defendants  in  error  cite  no  au- 
thorities sanctioning  a  nonsuit  upon  the 
opening  statement  of  counsel.  None  of  the 
Owle  states,  so  far.  as  we  are  aware,  have 
adopted  such  praetiesi  The  almost  uaiver- 
aal  rule  is  that  molpons  for  dismissal  or 
nonsuit  must  be  predicated  upon  matter  ap- 
parent in  the  record.  The  opening  state- 
ment of  counsel  is  never  part  of  the  record, 
unless  made  so  by  bill  of  exceptions  or  sontio 
other  appropriate  pmceeding,  and  it  is  rare 
indeed  that  the  opening  statement  is  ever 
preserved  for  the  purpose  of  predicating 
error  upcm  it.  In  tbis  case  it  was  not  pre- 
served, so  we  have  no  means  of  knowing 
upon  what  facts  the  court  granted  a  non- 
suit. As  the  petition  states  a  cause  of  ac- 
tion, the  court  below  should  have  permitted 
the  cause  to  proceed  to  trial  upon  the  is- 
sues joined  by  the  pleadings.  Not  to  do  so 
was  error,  for  which  the  cause  must  be  re- 
versed, and  remanded  for  a  new  trial." 

The  above  case  meets  squarely  every  con- 
tention made  by  the  defendant  in  error  in 
his  answer  to  the  contention  of  the  plain- 
tiff in  error  that  the  court  erred  in  peremp- 
torily instructing  the  jury  to  return  a  ver- 
dict for  the  defendant  upon  the  pleadings 
and  opening  statement  of  counsel  for  plain- 
tiff in  error.  Certainly  it  was  error  for 
the  court  to  so  instruct  the  jury  upon  the 
grounds  that  the  eounsel  for  plaintiff  in 
error,  in  his  opening  statement,  had  failed 
to  deny  matters  contained  in  the  answer  of 
the  defendant  in  error,  as  this  more  prop- 
erly would  be  done  in  reply  to  the  opening 
statement  of  the  defendant. 

In  the  reply  of  the  plaintiff  to  the  an- 
swer of  the  defendant,  replying  to  that  por- 
tion of  the  defendant's  answer  wherein  he 
charges  that,  in  various  transactions  be- 
tween the  defendant  and  L.  P.  King,  L.  P. 
King  had  charged  the  defendant  usurious 
interest  which  is  equal  to  the  amount  of 
the  notes  involved  in  this  action,  the  plain- 
tiff admits  that  L.  P.  King  acted  as  her 
tgent;  that  the  money  advanced  oa  said 
Bote  was  out  of  her  separate  funds,  and 
that  the  defendant  understood  that  he  was 
borrowing  mon^  other  than  that  belonging 
to  the  said  L.  P.  King,  and  funds  belong- 
ing to  another  peraomi  that  the  transaction 
was  open,  fair^  aad  the  defendant  under- 
LRJL1018C.  23 


stood  fully  the  particulars  and  nature  of 
said  transaction;  that  the  plaintiff  knew 
nothing  of  any  prior  transactioA  betweeik 
the  defendant  and  tlie  said  L.  P.  King;  and 
that  she  had  no  isterest  whatever  in  the 
alleged  loans  made  to  the  defendant  by  the 
said  L.  P.  King.  While  the  legal  sufficiency 
of  this  reply  was  not  raised  directly  by  mo- 
tion or  demurrer  by  the  defendant,  it  is  the 
contention  of  the  defendant  that  the  mo- 
tion for  judgment  on  the  pleadings  and 
opening  statement  sufficiently  raised  this 
question,  and  tiiat  the  defendant  is  entitled 
to  have  this  question  passed  on.  This  pre- 
sents the  question  for  determination  whether 
or  not,  where  one  has  borrowed  money  from  - 
another  with  which  to  pay  a  usurious  in- 
debtedness, and  executed  his  note  for  the 
payment  of  the  loan,  the  borrower  can  set 
up  as  a  defense  against  an  action  on  said 
note  that  t!>e  proceeds  thereof  were  used  to 
pay  a  usurious  indebtedness,  when  the  lend- 
er has  knowledge  that  such  loan  is  being 
made  for  the  purpose  of  paying  the  usurious 
indebtedness. 

It  is  contended  by  the  defendant  that 
knowledge  of  the  plaintiff*s  a^ent,  L.  P^ 
King,  that  the  money  borrowed  from  the 
plaintiff  was  used  in  the  settlement  of  a 
usurious  indebtedness,  is  to  be  imputed  to 
the  plaintiff.  If  it  is  true,  as  contended  by 
the  defendant^  that  the  proceeds  of  the  loan 
were  to  be  used  by  the  agent  to  pay  himself 
an  unlawful  claim,  such  as  would  render 
the  plaintiff's  loan  illegal  and  the  payment 
unenforceable,  and  this  witli  the  under- 
standing and  consent  of  the  defendant,  the 
agent's  position  is  adverse  to  that  of  the 
plaintiff,  and  such  knowledge  would  not  be 
imputable  to  the  plaintiff.  But  for  the 
purpose  of  determination  of  the  question 
raised,  it  may  be  assumed  that  the  plain- 
tiff had  knowledge  of  the  applicatiott  of 
the  proceeds  of  the  loan. 

Section  1005,  Revised  Lows  1010>  pro- 
vides: *^The  taking,  receivings  reserving  or 
charging  a  rate  of  interest  greater  than  is 
allowed  by  the  preceding  section  shall  be 
deemed  a  forfeiture  of  twice  the  amount  of 
interest  which  the  note,  bill  or  other  evi- 
dence of  debt  carries  with  it,  or  which  has 
been  agreed  to  be  paid  tbereon.  In  case  a 
greater  rats  of  interest  has  been  paid,  the 
person  by  whom  it  has  been  paid,  or  his 
legal  representatives,  inay  recover  from  the 
person,  firm  or  corporation  taking  or  re-  * 
ceiving  same,  in  an  action  in  the  nature  of 
an  action  of  debt,  twice  the  amount  of  the 
interest  so  paid.     .     .     ." 

There  is  no  charge  by  the  defendant  that 
the  plaintiff  has  been  paid  or  has  taken,  re- 
ceived, reserved,  or  charged  any  interest 
greater  than  allowed  by  htw,  or  that  the 
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note  and   mortgage   iiiTqlved   in  this   con- 
troversy ^reyU^rious. 
•  .The    dFbovli' .'SiNstioa    torftflts    twice,  the 
amount  ^f  Usurious  interetrt)  taken ,  received, 
reserved,  or  charged,  «nd,  wher,e  the  party 

'  has  paid  nsurious  intereat,  gives  him  a 
right  of  action  in  the  nature  of  debt  against 
the  one  to  whom  it  is  paid  to  recover  twice 
the  amount  so  paid.  The  remedy  provided 
for  by  the  statute  is  in  the  nature  of  a 
penalty^And  it  has  been  held  by  our  court 
that  the  remedy  is  -personal,  and  that  the 
person  who  has  paid  the  uf^uriaus  interest 
may  waive  the  same.  The  purpose  of  the 
law  is  to  penalize  tht»  person,  Arm,  or  cor- 
poration who  has  charged  or  received  the 
usurious  interest.  This  court  has  never 
paKsefl  on  the  question  involved  here,  but 
all  the  courts  have  held,  so  far  as  a  diligent 
search  of  the  law  reports  discloses  that, 
where  A  pcrtpsbihf  borrows  money  for  the  pur- 
pose of  paying  off  a  usurious  note  or  in- 
debtedness, he  cannot  set  up  the  fact  that 
Uk*  loan  was  for  the  purpose  of  paying  off 
such  usurious  indebtedness  against  the 
lender,  and  thereby  defeat  his  recovery,  and 

,  til  at  notwithstanding  the  lender  had  knowl- 
edge that  the  loan  was  l>eing  made  to  en- 
able the  borrower  to  pay  to  another  person 
a  usurious  debt;  and  there  seems  to  bo  no 
holding  to  the  contrary'. 

**Where  the  lender  of  monev  neither 
charges  nor  receives  dny  more  than  legal 
interest,  the  fact  that  the  money  is  used  to 
pay  usurious  debts  due  from  the  borrower 
to  a  third  person  does  not  render  the  loan 
usurious,  though  the  lender  knows  at  the 
time  of  the  loan  that  the  monev  is  borrowed 
for  the  '■  purpose  of  paying  such  usurious 
debts.*'  29  Am.  &  Eng.  Enc.  Law,  512. 

This  text  is  fully  supported  by  the  fol- 
lowing cases:  39  Cyc.  999;  Call  v.  Palmer, 
llrt  U.  S.  98,  29  L.'ed.  559.  6  Sup.  Ct.  Rep. 
301;  Trimble  v.  Thorson,  80  Iowa,  246,  45 
N.  W.  742;  Yeiser  v.  Fulton,  3«  Neb.  518, 
54  N.  W.  824:  Thompson  v.  First  State 
Bank,  99  Ga.  651,  26. S.  E.  79:  Vaught  v. 
Rider,  83  Va.  659,  5  Am.  St.  Rep.  305,  3 
S.  E.  293;  Jenkins  v.  Ix;vis,  25  Kan.  479;! 
Lowe  v,;;\Vall^r, ;7r  Ark.  103^  01  s!  W.  22.  ' 
.iThe  faets*  in  the  foregoing  cases  are,  if 

.  not  Identical  with  the  instant  case,  so  simii 


lar  that  the  principles  announced  in  those 
cases  are  decisive  of  this  caae;  especially 
the.  facts  in  the  case  of  Trimble  v.  Thorsoii 
settm  to  be  identical  wi^  the  facts  in  thJA 
case. 

Under  the  above  authorities  it  seems  that 
the  principle  of  law  is  well  settled  that  the 
matter  of  usui'y  is  a  question  exclusively 
between  the  person  paying  the  same  and 
the  person  charging  or  receiving  the  sank'. 
If  the  defendant  used  the  money  for  thc 
purpose  of  paying  off  a  usurious  debt,  this 
was  his  own  privilege,  and  it  did  not  con- 
cern the  plaintiff.  And  if  he  paid  a  usuri- 
ous indebtedness  to  L.  P.  King,  his  oau»e 
of  action  for  the  recovery  of  the  same  i^i 
against  L.  P.  King,  and  not  against  the 
plaintiff.. 

The  defendant  relies  on  the  case  of  First 
State  Bank  v.  Bridges.  39  Okla.  355,  135 
Pac.  878,  as  an  authority  in  this  case.  In 
that  case  Bridges  sued  the  bank  t^  recover 
usurious  interest  paid.  The  bank  admitted 
the  taking  and  receiving  of  usurious  in- 
terest, but  denied  that  it  ^knowingly  and 
corruptly"  received  the  same,  but  admitted 
that  its  cashier,  who  consummated  the 
usurious  loan  and  accepted  the  usurious 
notes  as  cashier  of  the  First  Xational  Bank, 
which  was  later  merged  witli  the  First 
State  Bank,  and  who  collected  the  notes  for 
the  First  State  Bank  as  its  cashier,  the 
notes  having  been  assigned  to  the  First 
State  Bank,  had  knowledge  of  the  usury 
and  the  receiving  of  the  same  by  the  bank. 
Under  these  facts  the  court  held  the  bank 
liable.  The  facts  in  this  case  are  entirely 
different. 

It  must  therefore  be  held  that  the  reply 
of  the  plaintiff  to  the  answer  of  the  de- 
fendant states  facts  suflicieut  to  constitute 
a  defense  to  the  new  matters  alleged  in  de 
fendant'a   answer. 

Therefore  this  cause  should  be  reversed 
and  remanded,  with  directions  to  grant  a 
new  trial. 

Per  Curiam:- 

e^dopte<J  in  whole.  ' 


Petition  for  rehearing  denied. 


■ 

Annotation — Loan  to  pay  nauriout  debt. 


It  is  not  usury  to  advance  innocently 
monev  to  pay  off  a  usuriou.s  loan.  Yeiser 
V.' Fulton  (1893)  36  Neb:  518,  54  N.  AY. 
824;  Steen  v.  Stetch  (18DV)  50  Neb.  572, 
70  X.  AY.  48.  So  there  is  no  usury  in  a 
new  note  given  to  an  innocent  holder  of 
a  usurious  note.  McFarland  v.  State 
Bank  (1808)  7  Kan.  App.  422,  52  Pac. 
L.B.A.1918C. 


110;  Kent  v.  Walton    (1831)   7  Wend. 
(N.  Y.)  256. 

Taking  innocently,  at  the  makers  re- 
quest, an  assi<?nnient  of  a  usurious  debt 
and  a  substituted  secnrity  for  it,  is  not 
usurious   in    New   York.     Houghton    v. 

I  Payne  (1857)  26  Oonn.  396. 

1      So  taking,  at  the  n^ak^r's  request,  an 
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assignment  of' a  ustirious  mortgage,  is 
not  usurious,  the  assignee  not  being 
shown  to  have  notice  of  the  usury.  Per- 
due V.  Brooks  (1888)  85  Ala.  469,  6  So. 
126.  And  a  general  principle  that  lend- 
ing money  to  pay  off  a  usurious  debt 
without  notice  of  the  usury  is  not  usuri- 
ous seems  to  be  recognized  in  Mav  v. 
Folsom  (1896)  113  Ala.  198,  20  9o.  984. 

A  loaii  by  a  third  person  to  pay  a 
usurious  debt,  which  is  not  d  contrivance 
lo  evade  the  usur\'  law,  is  not  usurious. 
Call  V.  Palmer  (1*885)  116  U.  S.  98,  29 
L.  ed.  559,  6  Sup.  Ct.  Kep.  30l. 

It  was  similarly  held  in  Lanier  v. 
rnion  Mortg.  Bkg.  &  T.  Co.  (1897)  64 
Ark.  39,  40  S.  W.  466;  Cottrell  v.  South- 
wick  (1887)  71  Iowa,  50,  32  N.  W.  22; 
Death:  v.  Kails  (1881)  3  Ky.  L.  Rep. 
386;  Stephenson  v.  Shirley  (1901)  22 
Ky,  L.  Rep.  1159,  60  S.  W.  387 ;  Wilson 
V,  Harvey  (1871)  4  Lans.  (N.  Y.)  507 
(obiter). 

Thus,  where  one,  at  the  request  of  a 
mortgagor  who  promised  to  have  a  new 
mortgage  executed  by  himself  and  wife, 
paid  for  and  took  an  assignment  of  a 
usurious  mortgage,  and  the  wife  di,d  not 
execute  the  new  mortgage,  there  was  no 
usury  as  to  the  husband,  but  the  usury 
as  to  the  wife  was  not  eliminatecL  Lowe 
V.  Walker  (1905)  77  Ark.  103,  91  S.  W. 

Other  eases  clearly  dispose  of  the  mat- 
ter of  notice,  and  hold  that,  where  the 
lender  of  money  neither  charges  nor  re- 
ceives any  more  than  the  legal  rate  of 
interest, :  the  fact  that  the  money  was, 
with  his,  knowledge,  borrowed  for  the, 
puri^ose  of  payjng  a  debt  infected  wp.th 
usury,  due  from  the  borrower  to  a  .third 
person,  does  not  mak^  the  loan  usurious. 


TliompAdn  v.  Fil^  '&tat€  Dank  (189^) 
99  Ghi.  65i,  26  S.  E..79;  Carter  v.  Brooks 
(1916).  144  Ga.  852,  8.8  S.  E.  209;  Pence 
V.  Christman  (1860)  15'Ind.  257^  Swita 
V.  Platts  (1863)  15  Iowa,  298;  AVendle- 
bone  V.  Parks  (1865)  18.  Iowa,  547 
(where  the  old  securities  were  trans- 
ferred t<i( ;  the  new  creditor'y ;  Mason  v. 
Searles  (1881)  56  Iowa,  532,  9  N.  W. 
370;  Trimble  V!*' fK^rson  (1890)  80 
Iowa,  246,  45,.N.  W.  712;  Brown  v.  Cass 
County  Bank  (1892)  86  Iowa,  '527,.  53 
N.  W.  410;  France  v.. Smith  (1893)  87 
Iowa,  552,  54  N.  W.  366;  Jenkins  v. 
Lewis  (1^81)  25  Kait  479;  Ratcliffe  v. 
Buckler  (1901)  22  Ky.  L.  Rep,  1790,  61 
S.  W.  472;  Gathercole'v.  Young  (1881) 
61  K.  IL  121;  King  v.  Lane;  ante,  351, 
Vaught  V.  Rider  (lflt|7)  83  Va,  659,  5 
Am.  St.  Rep.  305,  3  S.  E.  293,  reversed 
on  another  ground.  .  ' 

Thus,  in  Bearce  v.  Bars  tow  (1812)  9 
Mass.  48,  6  Am.  Dec>  25,  A,  being  in- 
debted to  B  on  a  usurious  contract,  sold 
land  to  C,  who  agreed  for  part  of  the 
price  to  become  answerable  to  B  for  A*s 
debt,  and  gave  a  note  U)  B  therefor,  and 
B  discharged  A.  It  was  held  that  C's 
note  was  not  usurious. 

The  payment  of  a  third  person's  debt, 
if  ratified,  constitutes  a  good  claim, 
though  the  paj^or  knew  the  debt  included 
usurious  chai'ges.  Mills  v.  Johnston 
(1859)  23  Tex.  328. 

It  may  be  noted  that,  where  a  surety 
on  usurious  paper  receives  the  amoimt 
from  the  maker  and  gives  a  new  note  to 
the  creditor  for  the  amount,  the  new  note 
is  not  usurious.,.  Scott  v.  Lewis  (1816) 
2  Conn.  132;  Botsford  v.  Sanford  (1817) 
2  Oann.  276.  B.  B.  B. 


I .  . 


x:nited  states  supreme  court. 

EDWARD  BATES,  Plff,  in  Err., 

v. 

LUCIE  BODIE. 

(245  U.  S.  520,  '62  L.  ed.  — ,  38  Sup..  Ct. 

Rep.  182.) 

Appeal  •^  Federal  <rnef«llon  •—  neteeaslty 
thai  decision  below  he  errmieous. 

1:  IIk    Federal    Supreme    Oouri.  is   not 


without  iurisdiction  of  a  writ  of  error  to. a 
fitate  court  because  the  latter  court  may 
have  committed  no  error  in  deciding  the 
Federal  .question  involved  i^^pectii)*;  the 
fnll  faith  ajid  credit  to  l)e  given  to  a  decree 
of  a  court  of  ^^uother  state. 
For  other  cases,  see  Appeal  iutd  Errors  //. 
•  a\%  in  Dig.  1^2  A'.  ». 

Judintieyit  •—  fiiir  faith  and  credit  —  att- 
inoiiy  >—  consent. 

2.  The^Vefiiaal  of  a  state  court  to  treat 
a  decree  of  a  court  of  a*otli«i.'  sta^e,  ^rai^- 


Note.  —  Tlie  right  to  maintain  an  inde- 
pendent suit  for  alimony  in  one  state  after 
a  valid  divorce  granted  in  another  ift  the 
Buhjeirt  of  notes  te  Toncray  r.  Toncray^  34 
L.R.A.tN.S.^  llOe,  and  Bodie  y.  Bates, 
L.R.A.1015E,  421.  The  latter  is  the.  rer 
port  on  the  first  appeal  of  the  decision  of 
the  state  courts  the  .decision  on  second,  ap- 
peal of  which  was  reversed  hr  the  United 
L.R.AJ918C. 


States  Supreme  Court  in  Batks  v.  Bodtk. 
It  will  be  observed  that  the  decision  of  the 
latter  eourt  is  upon  the  groimd  tiiat  the 
jiidgiaeBt  of  the  Arkansas  leourt  was  res 
judicata  and  an'estoppel^  the  question  .of 
alimony  having  been  presented  to  that 
court.  In.  this  respect  the  c^se  is  distin- 
guishable .from  many  of. the  cases  cited  in 
the  notes  referred  to. 
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ine  a  divoree.  with  alimony^  to,  a  b&r  to  «n 
independent  suit  h^  the  wife  in  the  former 
»tate  to  recover  alimony  out  of  the  real 
property  of  the  huBband,  situated  in  that 
state,  denies  to  such  decree  the  full  faith 
and  credit  required  by  the  Federal  Consti- 
tution, where,  in  the  divorce  proeeedtngs 
there  were  charges  of  cruelty  and  counter 
charges,  a  display  of  property,  prayersi  for 
divorce,  and  a  prayer  by  the  wife  in  her 
oross  bill  that  tlie  husband  be  required  to 
restore  a  sum  borrowed  from  her,  ''and  that 
the  court  award  her  such  alimony  as  the 
facts  and  law  warrant,  and  all  other  proper 
and  necessary  relief,"  and  where  the  decree, 
responding  to  the  insues  thus  made  and  the 
relief  thus  prayed,  adjudged  the  husband  to 
lie  guilty  of  cruelty,  granted  the  wife  a  di- 
vorce, and  awarded  her  a  lump  sum  ^4n 
full  of  alimony  and  all  other  demands  set 
forth  in  the  cross  bill/'  and  recited  that  it 
was  rendered  "by  the  consent"  of  the  hus- 
Imnd,  on  condition  tiiat  no 'appeal  be  taken, 
and  where  the  evidence  in  the  second  suit 
confirms  the  face  6f  the  decree,  and  that  it 
was  rendered  by  consent  of  the  parties. 
For  other  oases,  see  Judgment,  1\\  h,  2,  «i 
Dig.  1-^2  N,  S. 

X  {January  21,  1918.) 

1?  RROR  to  the  Supreme  Court  of  the  State 
J  of  Nebraska  to  review  a  judgment 
which,  on  second  appeal,  affirmed  a  judg- 
ment of  the  District  Court  for  York  County 
in  favor  of  plaintiff  in  a  suit  by  her  for 
additional  alimony.     Reversed. 

Statement  by  Mr.  Justice  McKciina: 

Plaintiff  in  error,  Bates,  filed  a  com- 
plaint in  divorce  against  defendant  in  er- 
ror in  the  chancery  court  of  Benton  county, 
state  of  Arkansas,  alleging  cruelty  and 
praying  for  an  absolute  divorce. 

Defendant  in  error  filed  an  answer  denv- 
ing  the  charge  against  her  and  a  cross  com- 
plaint accusing  him  of  cruelty. 

In  the  cross  complaint  she  alleged  that 
Bates  was  the  owner  of  real  and  personal 
property  of  the  fair  value  of  $75,(>00,  con- 
sisting of  320  acres  of  land  in  York  county, 
Nebraska,  which  she  described,  and  alleged 
further  that  she  was  the  owner  in  her  own 
right  of  $3,000,  $2,500  of  which  she  loaned 
to  Bates,  taking  his  note  therefor,  bearing 
interest  at  8  per  cent  per  annum. 

She  prayed  for  an  absolute  divorce,  for 
the  restoration  of  the  money  borrowed  from 
her,  and  "that  the  court  award  her  such 
alimony  as  the  facts  and  law  warrant,  and 
all  other  proper  and  necessary  relief.^'  The 
court,  after  hearing,  dismissed  Bates's  com- 
plaint for  want  of  equity  and  granted  her 
a  divorce;  and  alimony  was  decreed  her  as 
follows : 

"It  is  ordered,  adjudged,  and  decreed  by 
the  court  that  the  defendant  Lucie  Bates 
L.R.A.1918C. 


Lave  and  recover  of  and  from  the  defendant 
[plaintiff J  Edward  Bates  the  sum  of  $5,111 
in  full  of  alimony  and  all  other  demands 
set  forth  in  cross  bill  which  judgment  is 
rendered  by  the  consent  of  the  plaintiff  on 
condition  that  no  appeal  be  taken  by  the 
defendant  from  the  judgment  and  decree 
herein  rendered." 

Certain  personal  property,  consisting  of 
silverware  and  household  furniture,  was  ad- 
judged to  her  and  a  lien  was  declared  on  a 
lot  in  the  city  of  Si  loam  Springs,  state  of 
Arkansaa,  and  certain  notes  and  mortgages 
amounting  to  the  sum  of  $2,801.06  w^ere  re- 
quired to  be  deposited  with  the  clerk  of  the 
court  as  additional  security.  He,  however. 
was  given  the  power  to  sell  the  same,  but 
required  to  deposit  the  proceeds  of  the  sale 
with  the  clerk  until  the  sum  awarded  her 
be  paid,  for  which  no  execution  was  to  issue 
for  six  months.  It  was  also  decreed  **that 
she  be  restored  to  her  maiden  name  .  .  . 
and  that  the  bonds  of  matrimony  entered 
into"  between  her  and  Bates  "be  dissolved, 
set  aside,  and  held  for  naught.'' 

She  subsequently  brought  this  snit 
against  liim  in  a  Nebraska  state  court,  re 
pea  ting  the  charges  of  cruelty  against  hint 
and  the  proceedings  in  Arkansas  resulting 
in  a  decree  for  divorce  and  alimony,,  as 
stated  above,  and  *Hhat  the  court  of  chan- 
cery did  not  have  any  jurisdiction  of  or  over 
the  property  of  complainant  which  was  situ- 
ated outside  of  the  state  of  Arlcansas^  and 
that,  in  consequence  of  that  fact,  in  deter- 
mining the  amount  of  alimony  to  be  granted 
the  defendant  in  that  suit,  lie  was  limited 
and  prohibited  from  taking  into  account 
the  above-mentioned  property  situated  in 
York  county,  Nebraska.  Said  court  was 
limited  by  the  laws  of  Arkansas  from  tak- 
ing into  consideration  said  property  lying 
in  Y'ork  county.  Nebraska,  in  determining 
the  amount  of  alimony  that  should  be  grant- 
ed to  defendant  in  that  suit,  who  is  plain- 
tiff herein." 

The  laws  of  the  state  of  Arkansas  further 
provided,  she  alleged,  that  **where  the  di- 
vorce is  granted  to  the  wife  each  party  is 
restored  to  ail  property  not  disposed  of  at 
the  commencement  of  the  action*  which 
either  party  obtains  from  or  through  the 
other  during  the  marriage,  and  in  consid- 
eration or  by  reason  thereof;  and  the  wife 
so  granted  a  divorce  from  her  husband 
shall  be  entitled  to  one  third  of  all  lands 
of  which  her  husband  is  seised  of  an  estate 
of  inheritance,  at  any  time  during  the  mar- 
riage, for  her  life,  unless  the  same  shall 
have  been  released  by  her  in  legal  form." 

She  further  alleged  that  the  land  in  Ne- 
braska was  worth  the  sum  of  $48,000,  that 
the  amount  of  alimony  allowed  her  by  the 
Arkansas  decree  was  largely  inadequate  for 
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her  support  atnd  wm  not  6uch  a  fair  pro- 
portion of  the  property  of  Bates,  owned  by 
kirn  at  the  date  of  the  decree,  as  she  then 
wu  and  ia  entitled  to  in  view  of  the  cir- 
cumstances. She  prayed  that  a  reaaonable 
»um  be  adjudged  her  out  of  the  York  coanty 
]>roperty  in  additioi\  to  the  amount  allowed 
lier  by  the  Arkansas  decree.  A  copy  of  the 
decree  was  attached  to  the  complaint. 

Bates  demurred  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and,  she  de- 
clining to  plead  further,  the  cause  was  dis- 
missed for  want  of  equity.  The  judgment 
wag  reversed  by  the  supreme  court. 

On  the  return  of  the  case  to  the  trial 
court  Bates  answered.  He  set  up  the  pro- 
ceedings in  Arkansas  and  pleaded  the  de- 
cree, and  allep^(>d  that  it  w*as  made  upon 
full  consideration  of  the  evidence  and  the 
iR8ues,  and  that  the  court  took  into  con- 
sideration the  value  of  the  land  in  York 
county,  Nebraska,  in  determining  the 
amount  of  alimony  to  be  awarded  to  plain- 
tiff. That  the  decree  remained  "in  full 
force  and  effect,  except  that  the  amount  of 
alimony  awarded  therein  has  been  fully 
paid"  by  him.  That  the  Arkansas  court  In 
awarding  the  alimony  '*took  into  considera- 
tion all  of  the  property  owned  by"  him, 
"which  decree,  so  far  as  it  relates  to  ali- 
mony, having  been  fully  satistied,  has  be- 
come a  full  and  complete  bar  to  further  pro- 
ceedings on  the  part  of  the  plaintiff  in  this 
suit,  defendant  in  that,  to  recover  additional 
alimonv  under  the  laws  of  Arkansas."  And 
that,  further,  under  the  Constitution  of  the 
I'nited  States,  the  findings  and  decree  are 
entitled  to  full  faith  and  credit  in  the  courts 
of  Xehraska,  and  constitute  a  full  and  com- 
plete bar  to  plaintiff's  right  to  recover  ad- 
ditional alimony  under  the  laws  of  the  state 
of  Nebraska. 

It  wa^  adjudged  and  decreed  that  plain- 
tiff (defendant  in  error  here)  have  and 
recover  from  the  defendant  (plaintiff  in 
error  here)  the  ''the  sum  of  $10,000,  being 
the  amount  found  due  her  as  alimony." 
The  judgment  was  affirmed  by  the  supreme 
Miurt,  to  review  which  this  writ  of  error 
was  prosecuted. 

Messrs.  A.  C  Rickets,  A.  W.  Field,  and 
W.  L.  Klrknatrick.  for  plaintiff  in  error: 

Although  Bates  answered  on  remand  and 
tried  the  ease  on  its  merits,  he  did  not 
waive  the  error  of  the  supreme  court  of 
Nebraska  in  holding  that  Bodie's  amended 
petition  stated  a  good  cause  of  action  (1) 
because  the  demurrer  went  to  the  jurisdic- 
tion and  authority  of  the  Nebraska  court 
to  entertain  the  suit,  and  (2)  because  a 
good  cause  of  action  In  the  eomplaint  is 
necessary  to  recovery. 
L.R.A.1918C. 


Re  Atlantic  City  R.  Co.  164  U.  S.  ^33, 
41  L.  ed.  579,  17  Sup.  Ct.  R^.  208;  Teal  v. 
Walker,  111  U.  8.  242,  28  L.  ed.  413,  4 
Sup.  Ct.  Rep.  4^. 

Bodie  was  not  the  wife  of  Bates,  and  he 
was  under  no  obligation  to  support  her. 

Af^erton  v.  Atherton,  181  U.  S.  155,  45 
L.  ed.  704,  21  8up.  Ct.  Rep.  544;  Barrett  v. 
Failing,  ]11  U.  K.  523,  28  L.  ed.  505,  4  Sup. 
Ct.  Rep.  508;  Bauman  v.  Bauman,  18  Ark. 
320,  08  Am.  Dee.  171;  Kldred  v.  £ldred,  02 
Neb.  013,  87  N.  VV.  340;  Kiscbli  v.  Fischli,  1 
Blackf.  300,  12  Am.  Dec.  251;  Ober  v. 
Ober,  5  feSilv.  Sup.  Ct.  37,  7  JS.  Y.  Supp. 
843;  Tatro  v.  Tatro,  18  Neb.  305,  53  Am. 
Rep.  820,  2d  X.  W.  571;  1  R.  C.  L.  Alimony, 
§  84;  2  Nelson,  Div.  &  Sep.  ^  003. 

As  a  court  of  cliancery,  the  divorce  court 
had  jurisdiction  of  the  subject-matter  of 
divorce  and  alimony  and  oi  the  parties,  and 
w*as  bound  to  retain  that  jurisdiction  to  do 
oomplete  justice. 

Bank  of  Stockham  v.  Aker,  61  Neb.  350, 
85  X.  \V.  aOO:  Bonner  v.  Little,  38  Ark.  307 ; 
Buchanan  v.  Griggs,  20  Seb.  105,  20  N.  \V. 
207;  Clarke  v.  White,  12  Pet.  178,  0  L.  ed. 
1040;  Conger  v.  Cotton,  37  Ark.  280;  Dew- 
ing V.  Perdicaries,  00  U.  S.  103,  24  L.  ed. 
054;  Kstes  v.  Martin,  34  Ark.  410:  Jarratt 
V.  Langston,  00  Ark.  438,  13«  8.  W.  1003; 
Oonnley  v.  Clark,  134  U.  8.  338,  38  L.  ed. 
009,  10  Sup.  Ct.  Rep.  554;  Noraaau  v. 
Pugh,  75  Ark.  32,  Oil  S.  W.  833:  Ober  v. 
Gallagher,  03  U.  8.  190,  23  L.  ed.  829;  Swift 
v.  Dewev,  20  Neb.  107,  29  N.  W.  254;  Tul- 
leys  V.  Keller,  45  Neb.  220,  03  N.  W.  888; 
Nelson,  Div.  &  Sep.  $  003;  Bishop,  Marr. 
A  Div.:  Sanford  v.  San  ford,  5  Day,  353; 

The  divorce  court  liad  power  to  compel 
Bates  to  transfer  to  Bodie  9n  interest  in 
the  Nebraska  lands. 

Fall  V.  Eastin,  215  U.  8.  1,  54  L.  ed.  05, 
23  L.R.A.(N.8.)  924,  30  Sup.  Ct.  Rep.  3, 
17  Ann.  Cas.  853;  Carpenter  v.  Strange, 
141  U.  S.  87,  35  L.  e<».  040,  11  Sup.  CH. 
Rep.  960;  Fall  v.  Fall,  75  Neb.  104,  121 
Am.  St.  Rep.  707,  100  N.  W.  412,  l\S  N. 
W\  176;  4  Pom.  Eq.  Jur.  3d  ed.  §  1218. 

The  divorce  court  liad  power  to  conaidei* 
Nebraska  lands  under  $  2081  of  Kirby's 
Digest  of  Statutes  of  ArkauKas. 

MeComieil  v.  McConnell,  08  Ark.  19.3,  33 
L.R.A.(N.S.)  1074,  130  8.  W,  931;  Pryor 
V.  Pryor,  88  Ark.  302,  129  Am.  St.  Rep. 
182,  114  S.  W.  700, 

The  divorce  decree  was  conclusive  on  itH 
face  and  was  without  reservation. 

Barrett  v.  Failing,  111  U.  S.  523,  28  L. 
ed.  505,  4  Sup.  Ct.  Rep.  598:  £x  parte  Am- 
brose, 72  Cal.  398,  14  Pae.  33;  Galui»ha  v. 
Galusha,  138  N.  Y.  272,  33  N.  E.  1002; 
2  Nelson,  Div.  ft  Sep.  903;  Woods  v.  Wad- 
dle, 44  Ohio  St.  449,  8  N.  £.  297 ;  14  Cyc. 
794. 
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Whether  the  divorce  decree  has  mictlved 
the  same  credjit  in  Nel)raska  that  it  has  in 
Arkansas  is  a  question  for  this  court. 

Carpenter  v.  Strange,  141  y.  S.  87,  35 
L.  ed.  640,  11  8up.  Ct.  Rep.  960;  Crescent 
City  L.  S.  L.  &  S.  H.  Co,  v.  Butchers'  Union 
S.  il.  &  L.  S.  L.  Co.  120  ^V.  S.  141,  30  L.  ed. 
((14,  7  Sup.  Ct.  Rep,  47*^;  Great  Western 
Telej?.  Co.  v.  Purdy,  102  U.  S.  329,  40  L. 
ed.  986,  16  Sup.  Ct.  Rep.  810;  Hiuitinjrton 
V.  Attril,  14(i  U.  S.  657,  36  L.  ed.  1123,  13 
Sup.  Ct.  Rep.  224;  Dupasseur  v.  Rocliereau, 
21  Wall.  130,  22  L.  ed.  588. 

Mr.  Samuel  P.  BavlclROu,  for  defend- 
ant in  error: 

The  holding  of  the  supreme  court  of  Ne- 
braska, that  the  court  of  chancery  of  Ar- 
kansas  was  without  jurisdiction  to  take 
the  Nebraska  lands  into  consideration  in 
fixing  the  allotment  to  this  defendant  in 
error,  certainly  gave  the  judgment  of  the 
court  of  chancery  the  same  faith  and  credit 
it  had  by  law  and  usage  in  the  courts  of 
Arkansas.     This  is  all  that  is  required. 

Roller  V.  Murray,  234  U.  S.  745,  58  L. 
ed.  1573,  34  Sup,  Ct.  Rep.  902 ;  Western 
Life  Indemnity  Co.  v.  Rupp,  235  U.  S.  282, 
275,  59  L.  ed.  220,  225,  35  Sup.  Ct.  Rep. 
37:  Holden  Land  &  Live  Stock" Co.  v.  In- 
ter State  Trading  Co.  233  U.  S.  536,  58 
L.  ed.  1083,  34  Sup.  C^.  Rep.  061;  Haddock 
V.  Haddock,  201  U.  S.  573,  50  L.  ed.  871,  26 
Sup.  "Ct.  Rep.  525,  5  Ann.  Cas.  1 :  Glenn  t. 
Garth,  147  U.  S.  360,  37  L.  ed.  203,  13  Sup. 
Ct.  Rep,  350. 

Where  the  decision  of  the  state  court 
rests  upon  a  non- Federal  ground,  broad^ 
enough  to  sustain  the  judgment,  this  court 
will  not  entertain  jurisdiction  of  the  case, 
and  the  petition  or  writ  of  error  sJiould  be 
dismissed,  or  the  judgment  of  the  state 
court  should  be  affirmed. 

Dayton  Coal  &  L  Co.  v.  Cincinnati,  N.  0. 
&  T.  P.  R.  Co.  239  U.  S.  446,  450,  GO  L.  ed. 
375,  878,  36,f$up.  Ct.  Rep.  137;  Wood  v. 
Chesborough,  228  V.  S.  672,  076,  57  L.  ed. 
1018,  1020,  33  Sup.  Ct.  Rep.  706;  Gaar,  S.  & 
Co.  v.  Shannon,  223  U.  S.  468,  5(1  L.  ed.  510, 
32  Sup.  Gt.  Rep.  236;  Hammond  v.  JoUnston, 
142  U.  S.  78,  35  L.  ed.  942,  12  Sup.  Ct.  Rep. 
141;  Mellon  Co.  v.  ISIcCatVerty,  239  V,  >S. 
134,  60  L.  ed.  181,  36  Sup.  Ct.  Rep.  94. 

AVliere  a  party  assumes  a  certain  posi- 
tion in  a  legal  proceeding,  and  succeeds  in 
maintaining  that  position,  he  may  not 
thereafter,  simply  because  his  interests  have 
changed,  assume  a  contrary  position. — 
especially  if  it  be  to  the  prejudice  of  the 
party  who  has  acquiesced  in  the  position 
formerly  taken  by  him. 

Davis  V.  Wakelee,   156  U.  S.  689,  39  L. 
ed.  585,  15  Sup.  Ct.  Rep.  555 ;  Cross  v.  Levy, 
57  Miss.  634;  Long  v«  Lockman,  135  Fed. 
197. 
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The  higbeat  court  ol  a  ^tate  is  Uie  ulti- 
matje  judg.e  of  the  ezt^t  ol  its  jurisdiction. 

.  Dayton  Coal  4  I.  Co.  v,  Cincinnati,  N.  0. 
AT.  P.  R.  Co.  239  U.  S.  446,  60  L.  ed.  375, 
36  Sup.  Ct,  Rep.  137. 

In  divorce  and  alimony  caseB*  the  chan- 
cery court  of  Arkansas  oannot  exercise  or- 
dinary inlierent  chaiTcery  powers,  and  can 
only  exercise  the  powers  expressly  con- 
ferred by  statute. 

Ex  parte  Helmert,  103  Ark.  571,  147  S. 
W.  1143;  Bowman  v.  Worthington,  24  Ark. 
522. 

Section  2684  of  the  Arkansas  statute  of 
its  own  force  vests  in  the  wife,  In  case  the 
divorce  be  granted  to  ner  and  .against  the 
husband,  a  definite  share  of  tlve  husband's 
property. 

Hix  V.  Sun  Ins.  Co.  94  Ark.. 487,  140  Am. 
St,  Rep.  138,  127  S.  W.  737. 

The  full  faith  and  credit  provision  does 
not  extend  the  jurisdiction  of  tlie  courts  of 
one  state  to  the  property  situated  in  an- 
other, but  only  makes  the  judgment  ren- 
dered conclusive  on  the  merits  of  the  claim 
or  subject-matter  of  the  suit.  It  does  uot 
carry  with  it  into  another  state  the  efficacy 
of  a  judgment  upon  property  or  persons,  to 
be  enforced  by  execution. 

Fall  V.  Eastin,  215  U.  S.  11,  12,  54  L.  ed. 
70,  71,  23  L.R.A.(N.S.)  924,  30  Sup.  Ct. 
Rep.  3,  17  Ann.  Cas.  853;  M'Elmoyle  ▼. 
Cohen,  13  Pet.  312,  10  L.  ed.  177. 

The  trial  court  not  possessing  jurisdiction 
to  entertain  the  question  of  the  disposi- 
tion of  this  property  in  the  divorce  proceed- 
ing, the  same  did  uot  become  res  adjudi- 
cata  by  reason  of  that  action,  axid  hence  is 
left  open  for  adjudication  in  this  aotion. 

Thomas  v.  Thomas,  27  Okla.  784,  35 
L.R.A.(N.S.)  124,  109  Pac.  825,  113  Pac. 
1058,  Ann.  Cas.  1912C,  713;  Bowman  v. 
Worthington,  supra. 

In  suits  for  alimony  alone,  the  statute 
requiring  pesidence  of  the  plaintiif  in  the 
county  in  which  the  suit  is  brought  in  di- 
vorce cases  does  not  apply,  and  a  uonre^ti- 
dent  plaintiff  may  maintain  a  suit  for  ali- 
mony alone. 

Hoou  v.  5oon,  82  Neb.  688,  118  N.  W. 
563;  Cochran  v.  Cochran,  42  Neb.  612,  60 
N.  W.  942 ;  Karle  v.  Earle,  27  Neb.  277,  20 
Am.  St.  Repv  667,  43  N.  W.  118. 

A  suit  for  alimony  and  maintenance  mivy 
be  maintained  in  the  district  courts  of  tJie 
state  after  divorce  has  been  granted  and 
tlie  actual  relation  of  husband  and  wife  has 
ceased  to  e.xist. 

Cochran  v.  Cochran,  42  Neb.  612,  60  NT. 
W,  942;  Rhoades  v.  Rhoades,  78  Neb,  495, 
126  Am.  St.  Rep.  Oil,  111  N.  W.  122;  Cox 
V.  Cox,  19  Ohio  St.  612,  2  Am.  Rep.  415; 
Woods  V.  Waddle,  ^4  Ohio  St.  449,  8  N.  E. 
297;   Van  Orsdal  v.  Van  Orsdal,  67  Iowa, 
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35,  24  N.  W;  579;  Rogers  v.  Rogers,  15  B; 
Moo.  375. 

Mr.  .Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

A  motion  is  made  to  dismiss  on  the 
ground,  as  contended,  ithat  the  decision  of 
the  supreme  court  of  Nebraska  was  based 
iipun  a  construction  of  the  statutes  of  Ar- 
kansas, and  concluded  therefrom  that  the 
district  court  of  Arkansas  *'had  no  juris- 
diction to  take  the  Nebraska  lands  of 
tliin  plaintiff  in  error  into  consideration  in 
lixin»  the  amount  of  allowance  to  this  de- 
fendant in  error,  and  as  a  matter  of  fact 
did  not  do  so."  lliat  this  conclusion  was 
readied  "by  reason  of  the  peculiar  statute 
of  Arkansas  which  governs  and  controls  the 
courts  of  that  state  in  fixing  the  allowance 
of  alimony  to  a  wife,  in  all  cases  in  which 
tbe  divorce  is  granted  on  her  petition" 
(italics  counsers),  and  the  court  "was  lim- 
ited and  controlled  by  that  statute.*'  It  is 
hence  contended  that  the  full  faith  and 
credit  which  the  Constitution  of  the  United 
States  requires  to  be  given  to  the  judicial 
proceedings  of  anotlier  state  was  not  denied 
to  the  Arkansas  decree,  but  that  the  su- 
preme court  of  Nebraska,  considering  the 
statutes  of  Arkansas,  gave  to  the  decree  the 
value  those  statutes  gave  to  it. 

Hut  this  is  the  question  in  controversy. 
The  decision  of  the  supreme  court  of  Ne- 
braska is  challenged  for  not  according  to 
the  decree  the  credit  it  is  entitled  to,  and 
it  h  no  answer  to  the  challenge  to  say  that 
the  supreme  court  committed  no  error  in 
re>ponding  to  it,  and  that  therefore  there 
is  no  Federal  question  for  review.  Andrews 
V.  Andrews,  188  U.  S.  14,  47  L.  ed.  366,  23 
^up.  Ct.  Rep.  237.  The  motion  to  dismiss  is 
denied. 

The  decision  of  the  supreme  court,  af- 
firming the  subsequent  judgment  of  the  dis- 
trict court  on  the  merits,  was  by  a  divided 
eourt  and  the  opinion  and  dissenting  opin- 
ion were  well  reasoned  and  elaborate.  The 
ultimate  propositions  decided  were  that  the 
courts  of  Nebraska  would  entertain  a  suit 
for  alimony  out  of  real  estate  situated  in 
that  state  after  a  decree  for  absolute  di- 
vorce in  another  state,  the  latter  state  hav- 
ing no  jurisdiction  of  the  land,  notwith- 
itanding  the  decree  awarding  alimony,  the 
decree  not  appearing  to  have  been  rendered 
by  consent,  or  not  having  taken  such  land 
into  account;  and  that,  besides,  the  Ar- 
kansas court  had  no  jurisdiction  to  render 
a  money  judgment  for  alimony. 

The  propositions  were  supported  and  op- 
posed by  able  discussion,  some  of  which  was 
occupied  in  reconciling  a  confJict  of  deci- 
sion in  Nebraska,  a  later  decision  made  to 
I.n.A.lOlSC. 


give  way  to  an  earlier  one.  ^e  are  not 
called  upon  to  trace  or  consider  the  reason- 
ing of  the  opinion  further  than  to  der 
termine  the  correctness  of  its  elements,  and 
this  determination  can  be  made. by  reference 
to  the  divorce  proeeedii^gs  in  Arkansas  and 
the  decree  of  the  court  rendered  therein. 

The  case  is  not  in  broad  compass  and  de- 
pends upon  the  application  of  the  quite  fa- 
miliar principle  that  determines  the  estoppel 
of  judgments,  and  the  principle  would  seem 
to  have  special  application  to  a  judgment 
for  divorce  and  alimony.  They  are  usually 
concomitants  in  the  same  suit, — some  cases 
say  must  be, — or,  rather,  that  as  alimony 
is  an  incident  of  divorce,  it  must  be  award- 
ed by  the  same  decree  that  grants  the  sepa- 
ration. And  it  is  the  practice  to  imite 
them,  as  alimony  necessarily  depends  upon 
a  variety  of  circumstances  more  adequately 
determined  in  the  suit  for  divorce;  not  only 
the  right  to  it,  but  the  measure  of  it, — ^all 
circumstances  upon  which  it  depends  then 
naturally  brought  under  the  view  and  judg- 
ment of  the  court.  Whether,  however,  the 
right  to  it  should  be  litigated  in  the  suit 
for  divorce,  or  may  be  sought  subsequently 
in  another,  the  principle  is  applicable  that 
what  is  once  adjudged  cannot,  be  tried 
again.  And  this  court  has  established  a 
test  of  the  thing  adjudged  and  the  extent 
of  its  estoppel.  It  is:  If  the  second  .action 
is  upon  the  same  claim  or  demand  as  that 
in  which  the  judgment  pleaded  was  ren- 
dered, the  judgnient  is  an  absolute  bar  not 
only  of  what  was  decided,  but  of  what 
might  have  been  decided.  If  the  second 
action  was  upon  a  different  claim  or  de- 
mand, then  the  judgment  is  an  estoppel 
''only  as  to  those  matters  in  issue  or  points 
controverted,  upon  the  determ.inatiqn  of 
which  the  finding  or  verdict  was  rendered." 
Cromwell  v.  Sac  County,  94  U.  S.  351,  353, 
24  L.  ed.  195,  198 ;  Virginia-Carolina  Clwni- 
ical  Co.  V.  Kirven,  216  U,  S.  252,  54  L.  ed. 
I7«,  30  Sup.  Ct.  Rep.  78;  Troxell  v.  Dela- 
ware, L.  &  W.  R.  Co.  227  U.  S.  434,  57  L. 
ed.  586,  33  Sup.  Ct.  Rep.  274;  Padford  v. 
Myers,  231  U.  S.  725,  68  L.  ed.  454.  34  Sup. 
Ct,  Rep.  249;  Hart  Steel  Co.  v.  Railroad 
Si'pplv  Co.  244  U.  S.  294,  61  L,  ed.  1148, 
37  Sup.  Ct.  Rep.  506. 

But  how  find  the  matters  in  issue  or  the 
points  controverted  upon  the  determination 
of  which  the  judgment  was  rendered?  The 
obvious  answer  would  seem  to  be  that  for 
the  issues  we  must  go  to  the  pleadings;  for 
the  response  to  them  and  their  determii^a- 
tion,  to  the  judi^meut;  and  each  may  furnish 
a  defmition  of  the  other.  National  Found- 
ry &  Pipe  Works  v.  Oconto  Water  Supply 
Co.  183  U.  S.  210.  234,  46  L.  ed.  157,  169, 
22  Sup.  Ct,  Rep.  111.  If  there  be  generality 
and  uncertaintv.  to  what  extent  there  mav 
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be  specification  and  limitation  by  evidence 
aliunde  there  is  some  conflict  in  the  casee. 
But  we  are  not  called  upon  to  review  or 
reconcile  tbem.  Our  rule  U  that  an  estop- 
pel by  judgment  is  "not  only  as  to  every 
matter  whicli  was  offered  and  received  to 
sustain  or  defeat  the  claim  or  demand,  but 
as  to  any  other  admissible  matter  which 
might  have  been  offered  for  that  purpose." 
Cromwell  v.  Sac  County,  94  U.  S.  352,  24 
L.  ed.  197.  Is  the  rule  applicable  to  the 
instant  case? 

^^'e  haA'e  set  forth  the  proceedings  in 
divorce  in  which,  we  have  seen,  there  were 
I'liarges  of  cruelty,  and  counter  charges. 
There  was  display  of  property,  prayers  for 
divorce,  and  a  prayer  in  addition,  on  the 
part  of  defendant  in  error,  that  her  hus- 
band, Bates,  be  required  to  restore  a  sum 
l>orrowed  from  her,  *'and  that  the  court 
award  her  such  alimony  as  the  facts  and 
law  warrant,  and  all  other  propi»r  and 
iKVcssarv  relief." 

Responding  to  the  issues  thus  made  and 
the  relief  thus  prayed,  the  court  adjudged 
plaintiff  in  error  guilty  of  cruelty,  granted 
defendant  in  error  a  divon^e,  and  awarded 
her  the  sum  of  $5,111  in  full  of  alimony 
and  all  other  items  set  forth  in  the  cross 
bill." 

There  were  then  presented  the  issues  of 
divorce  and  alimony;  the  first  was  made 
absolute,  the  second  in  a  specifiefl  sum  *in 
full,"  and  the  sum  adjudged  to  her  was 
made  a  lien  on  his  propi'rty  in  the  state 
(Arkansas).  We  may  remark  that  she 
was  awarded  other  property.  It  would 
seem,  therefore,  that  there  is  no  nncertainty 
upon  the  face  of  the  record,  and  that  it  is 
clear  as  to  the  issues  submitted  and  clear 
as  to  the  decision  upon  them. 

But  it  is  answered  that — (1)  the  court 
had  no  jurisdiction  of  the  Nebraska  lands, 
and  (2)  that,  besides,  it  did  not  take  them 
into  account   in   its  judgment. 

(1)  Counsel  make  too  much  of  this 
point.  It  may  be  that  the  Arkansas  court 
had  no  jurisdiction  of  the  Nebraska  landR 
s<>  as  to  deal  with  them  specifically,  but 
it  had  jurisdiction  over  plaintiff  in  error, 
to  require  him  to  perform  any  order  it 
might  make.  But  even  this  power  need  not 
be  urged.  The  court  had  jurisdiction  of 
the  controversy  between  the  parties  and  all 
that  pertained  to  it, — jurisdiction  to  de- 
termine the  extent  of  the  property  resources 
of  plaintiff  in  error  and  what  part  of  them 
should  be  awarded  to  defendant  in  error. 
It  was  not  limited  to  any  particular  sum  if 
it  had  jurisdiction  to  render  a  money  judg- 
ment at  all. 

But  such  jurisdiction  does  not  exist,  the 
supreme  court  of  Nebraska  decides  and 
counsel  urges.  The  argument  to  Rustain 
r.R.A.1918C. 


this  is  that  the  Arkansaa  statute  l  (Kir- 
by's  Dig.  §  2684)  provides  that  when  a 
divorce  is  granted  to  the  wife,  the  only 
power  the  court  possessed  is  to  restore 
to  the  parties  respectively  the  property 
one  may  have  obtained  from  the  other 
during  the  marriage,  and  adjudge  to  the 
wife  one  third  of  her  husband's  personal 
property  absolutely  and  one  third  of 
all  the  lands  whereof  he  was  seised  of  an 
estate  of  inheritance  at  any  time  during 
the  marriage  for  her  life,  unless  she  shall 
have  relinquished  the  same  in  legal  form. 
In  other  words,  against  a  guilty  husband  the 
courts  of  Arkansas  were  without  power  to 
render  a  money  judgment  for  alimony,  but 
were  confined  to  an  allotment  of  his  per- 
sonal property  and  real  estate  in  the  pro- 
portions stated.  But  the  court  was  eon- 
fronted  with  the  question  of  the  relation 
of  that  section  to  §  2fiSl  of  the  Digest, 
which  provides  that  *'when  a  decree  shall 
be  entered,  the  court  shall  make  auch  order 
touching  the  alimony  of  the  wife  and  the 
care  of  the  children,  if  there  be  any,  as 
from  the  circumstances  of  the  parties  and 
the  nature  of  the  case  shall  be  reasonable.*' 
In  answer  to  the  question,  the  court  decided 
that  the  latter  section  is  applicable  only 
when  a  divorce  is  granted  for  the  fault  of 
the  wife. 

Plaintiff  in  error  conteets  the  conclusion 
and  strong  argument  nwy  be  made  again^tt 
it  to  show  that  the  sections  are  reconcilable 
and  each  applicable  to  particular  condi- 
tions. And  such  was  the  view  of  the  dis- 
senting members  of  the  court.  However, 
we  are  not  called  U|ion  for  a  definitive 
decision,  on  account  of  the  vi4«w  we  enter- 
tain of  proposition  2,  and  the  reason  which, 
we  think,  induced  the  court  W  render  s 
money  judgment. 

(2)  This  proposition  is  based  on  the  rec- 
ord, which,  the  supreoM  court  said,  ''shows 
that  the  court  [Arkansas  court]  did  not  in 
fact  make  any  allowance  on  aceoont  of  the 
Nebraska  lands,"  and  resort  is  hatl  to  parol 
testimony  for  the  purpose  of  limiting  the 

decree.     But  we  cannot  give  the  testimony 

"^ — -  - 

1  "And  where  the  divorce  is  granted  to 
the  wife,  the  court  shall  make  an  order  that 
each  party  be  restored  to  all  property  not 
disposed  of  at  the  commencement  of  the 
action  which  either  party  obtained  from  or 
through  the  other  during  the  raarriase  and 
in  consideration  or  by  reason  thereof:  and 
the  wife  so  granted  a  divorce  against  the 
husband  shall  be  entitled'  to  one  third  of 
the  husband's  personal  property  absolutely, 
and  one  third  of  all  the  lands  whereof  her 
husband  was  seised  of  an  entate  of  inherit- 
ance at  any  time  during  the  marriage  for 
her  life,  unless  the  same  shall  have  been 
relinquished  by  her  in  legal  form."  Kirbv's 
Dig.  §  2684. 
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ivxh  strength.  It  is  conflicting.  It  con- 
mis  of  the  impressions  of  opposing  counsel 
and  of  the  parties  of  the  opinion  of  the 
court,  orally  delivered  in  direction  for  the 
decree. 

The  Bodio  %'ersion  ia  supported  by  the 
clerk  of  the  court,  whose  recollection  was 
that  the  court  did  not  take  into  considi^ra* 
tioD  "the  land  outride  of  Benton  county/' 
But  he  further  testified  that  there  was 
testimony  of  the  rental  value  of  the  Nebras* 
ka  lands,  and  that  *'the  chancellor  an- 
nounced that  while  he  did  not  liave  juris- 
diction over  the  lands  in  Nebraska,  he  did 
have  jurisdiction  over  the  person  of  Bates, 
as  he  was  personally  prp^eut  in  court.  Thf> 
court  required  Bates  to  deposit  security  for 
payment  of  the  alimony  awarded.  .  .  , 
M  I  recollect  it,  the  decree  rendered  was 
on  the  consent  of  Bates  on  condition  that 
Bodie  would  not  appeal." 

On  the  Bates  side  is  the  evidence  of  the 
chancellor,  whose  <^inion  was  the  subject 
of  the  testimony  of  the  others.  He  was 
ajM-cific  and  direct,  and  the  following,  in 
summary,  is  his  testimony:  Depositions 
were  introduced  showing  the  value  of  and 
rental  income  from  the  Nebraska  lands, 
which  were  supposed  to  be  in  the  name  of 
Bates's  children  or  in  his  name  as  trustee 
for  his  children.  The  decree  for  alimony 
was  a  lump  sum  of  $o,lll  "in  lieu  of 
any  interest  that  she  might  have  or  claim 
she  might  have  for  any  sum."  (It  does  not 
appear  from  what  this  is  a  quotation — 
probably  from  the  witness's  opinion.)  He, 
the  witness,  intimated  what  he  would  do 
in  the  way  of  a  property  finding,  and  the 
parties  agreed  upon  a  lump  sum  as  a  final 
settlement,  from  which  no  appeal  was  to  bte 
taken.  His  view  was  that  the  court  had 
jurisdiction  of  the  parties,  and  held  it  had 
not  of  the  land  in  Nebraska,  but  it  did  have 
jurisdiction  to  consider  its  value  in  de- 
termining the  amount  of  alimony.  Know- 
ing?, a^  he  testified,  the  law,  he  did  not 
think  he  stated  that  there  was  no  law  jus- 
tifying the  court  to  take  into  consideration 
the  Nebraska  lands.  It  was  not  the  -first 
time  the  proposition  had  been  raised  before 
him.  ' 

He  remembered  that  Bodie  claimed 
•2,500  as  borrowed  money,  but  the  money 
had  merged  in  Bates's  es^tate.  He  did  not 
understand  that  it  entered  in  the  decree. 
It  was  a  lump-sum  agreement,  provided 
cash  could  be  got  to  end  the  controversy 
both  as  to  divorce  and  as  to  property 
rights.  Counsel  adjusted  it  on  the  outside, 
for  he  was  quite  sure  that  it  TMfas  not  the 
amount  the  court  indicated  it  would  allow. 
The  court  understood  that  counsel  on  both 
tides  agreed  to  the  amount;  that  the  ji^dg- 
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ment  was  a  complete  and  amicable  settle- 
ment between  the  parties  oi  all  property 
rights  involved. 

We  must  ascribe  to  the  representation 
of  the  decree  the  .same  judicial  impartial- 
ity that  induced  its  rendition,  and  the  rep- 
resentation was  circumstantial,  without 
material  qualification,  doubt,  or  hesitation. 
It  accords,  besides,  with  the  issues  in  the 
case  and  the  decree.  As  we  have  seen,  the 
an^ount  it  awarded  was  ''in  full  of  alir 
mony  and  all  other  demands  set  forth  in 
the  cross  bill.'*  It  also  recited  that  it  waH 
"rendered  by  consent  of  plaintiff,  on  ocm- 
dition  that  no  appeal  be  taken  hy  defend- 
ant from  the  judgment  and  decree.*'  The 
amount  waft  secured  as  the  chancellor  de- 
clared he  would  secure  it;  it  was  paid  as 
it  was  required  to  be  paid. 

The  evidence,,  therefore,  conHrms  tli^ 
face  of  the  decree  and  that  it  was  ren- 
dered by  consent  of  the  parties.  It  is  ad- 
mitted that  consent  would  give  jurisdiction 
to  the  court  to  render  a  mottey  judgment 
for  alimony. 

We  think,  therefore,  that  due  faith  and 
credit  re<|uired  by  the  Constitution  of  the 
United  States  was  not  given  to  the  decree. 

The  judgment  of  the  Supreme  Court  is 
reversed  and  the  cause  remanded  for  further 
proceedi^A.  not  inconsistent  with  this 
opinion. 
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UNITKD  STATES  SCPREME  OOtJRT. 

JOSEPH  F.  ARVER,  PlfT.  in  Err., 

v. 

UNITED  STATES  OF  AMERICA. 

(No.  am.) 


ALFRED  F.  GRAHL,  PlflF.  in  Krr., 

V. 

SAME.     (No.  664.) 


OTTO  WANGERIN,  Plff.  ui  Err., 

V. 

SAME.     (No.  665.)     . 


WALTER  WANGERIN,  Plff.  in  Err., 

V. 

SAME.     (No.  666.) 


LOUIS  KRAMER,  Plff.  in  Err., 

V. 

SAME.     (No.  681.) 


MEYER  GRAUBARD,  Plff.  in  Err.,   . 

V. 

SAME.     (No.  769.)      , 

(24(?  U.  S.  see,  62  L.  ed.  -— ,  38  «u|>,  Cfc. 

Rep.  159.)  . 

Army  —  campulsory  military  duty   — 
.     Selective  Draft  Act. 

1.  The  power  to  exact  enforced  military 
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duty  at  borne  or  abroad  by  citizens  of  the 
United  States  was  conferred  upon  Congress 
by  the  provisions  of  U.  S.  Const,  art.  J, 
§  8,  empowering  Congress  to  declare  war 
and  to  raise  and  support  armies^  and  au- 
thorizing it  to  make  all  laws  whicli  shall  be 
necessary  and  proper  for  carrying  into  exe- 
cution the  powers  expressly  given  to  Con- 
gress. 

For  other  cases,  see  Army  and  yavy,  in  Dig, 
1-52  N,  S. 

Same  —  congressional  authority  —  mili- 
tia. 

2.  Congressional  authority  under  U.  S. 
Const,  art.  1,  §  8,  to  raise  armies,  is  not 
narrowed  by  the  further  provisions  of  that 
section  concerning  the  militia,  the  army  and 
militia  powers  being  difterent,  and  operating 
in  distinct  and  separate  fields. 

For  other  cases,  see  Army  and  Xavy,  in  Dig. 
1^2  N.  8, 

Constitutional  law  —  priTllcges  and  im- 
munities —  due  process  of  law. 

3.  The  national  scope  of  the  government 
under  the  Federal  Constitution  was  com- 
pletely broadened  by  U.  iS.  Const.  14th 
Amend.,  by  causing  citizenship  of  t'ue  Unit- 
ed States  to  be  paramount  and  dominant, 
inntead  of  being  subordinate  and  derivative, 
the  Amendment  operating  upon  all  the  pow- 
ers conferred  by  the  Constitution. 

For  other  cases,  see  Constitutional  Laic,  11. 
a,  1,  in  Dig.  1-62  S.  8. 

Same  —  delegation  of  pow  er  —  Selective 
Draft  liaw. 

4.  The  administrative  features  of  the  se- 
lective draft  provisions  of  the  Act  of  May 
18,  1017»  do  not  render  the  act  void  as  a 
delegation  of  Federal  power  to  state  officials. 
For  other  oaseSj  see  Constitutional  Laic,  1. 

d,  1,  in  Dig.  1-52  Y.  8. 

Same  -~  encroachment  on  Jndiciai  pow- 
er —  Selective  Draft  Act. 

5.  The  selective  draft  provisions  of  the 
Act  of  May  18,  1917,  are  not  void  as  vesting 
legislative  discretion  or  judicial  powers  in 
administrative  officers. 

For  other  cases,  see  Constitutional  Law,  1. 

e,  2,  in  Dig.  1-^2  X.  8. 

Same  —  religiouH  frc^edom  —  Selective 
l>raft  Act. 

6.  The  exemptions  from  military  service 
in  the  strict  sense  made  by  the  selective 
draft  provisions  of  the  Act  of  May  18,  1917, 
in  favor  of  the  members  of  religious  sects  as 
enumerated,  whose  tenets  exclude  the  moral 
right  to  engage  in  war,  does  not  violate  the 
prohibition  of  U.  S.  Const.  1st  Amend., 
against  the  establishment  of  a  religion  or 
an  interference  with  the  free  exercise  there- 
of. 

For  other  oases,  see  Constitutional  Late,  11. 
d,  in  Dig.  1^2  N.  8. 

I^ame  —  Involuntary  servitude  —  Selec- 
tive Draft  Act. 

7.  The  exaction  by  Congress  of  enforced 
ttiilitary  duty  from  citizens  of  the  United 
States,' as  is  done  by  the  Act  of  May  18, 
1917,  does  not  render  that  statute  repujrnant 
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to  U.  S.  Const.  ISth  Amend.,  as  imposing  in- 
voluntary servitude. 

For  other  oases,  see  Involuntary  Servitude, 
in  Dig.  l'^2  X.  8. 

(January   7,   1918.) 

WRITS  OF  ERROR  to  the  District  Court 
of  the  United  States  for  the  District  of 
Minnesota,  and  to  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
New  York,  to  review  judgments  convicting 
defendants  of  violating  the  Selective  Draft 
Act.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  E.  Latimer,  Herbert  L. 
Dunn,  and  Frank  Healy,  for  plaintiffs  in 
error  in  Xos.  603,  6t)4,  665,  and  666. 

The  Selective  Draft  Act  and  the  regu- 
lations prescribed  thereunder  are  in  con- 
flict with  the  ternii^  and  provisions  of  art.  1, 
§  8,  of  the  Constitution  of  the  United  States. 

Rhode  Island  v.  Massachusetts,  12  Pet. 
657,  9  L.  ed.  12.33;  Polloclv  v.  Farmers'  Loan 
&  T.  Co.  167  U.  S.  429,  39  U  ed.  759,  15  Sup. 
Ct.  Rep.  673;  iMartin  v.  Hunter,  1  Wheat. 
304,  4  L.  ed.  97 ;  3  Annals  of  13th  Congress, 
807 ;  Kneedler  v.  Lane,  45  Pa.  238. 

Also  with  the  terms  and  provisions  of  the 
13th  Amendment  to  the  Constitution  oi 
the  United  States,  which  prohibits  involun- 
tary servitude. 

Slaughter-House  Cases,  16  Wall.  36,  21  L. 
ed.  394;  Civil  Rights  Cases,  109  U.  S.  3.  27 
L.  ed.  835,  3  Sup.  Ct.  Rep.  18;  Ex  parte 
Wilson,  114  U.  S.  417.  29  L.  ed.  89.  5  Sup. 
Ct.  Rep.  935,  4  Am.  Crim.  Rep.  283:  Plesj^y 
V.  Ferguson,  163  U.  S.  537,  41  L.  ed.  256,  l(j 
Sup.  Ct.  Rep.  1138;  Robertson  v.  Baldwin, 
165  U.  S.  276,  41  L.  ed.  715,  17  Sup.  Ct.  Rep. 
328;  Clyatt  v.  L'nited  States,  197  U.  S.  207, 
49  L.  ed.  726,  25  Sup.  Ct.  Rep.  429 ;  Hodges 
v.  United  States,  203  U.  S.  1,  51  L.  ed.  65, 
27  Sup.  Ct.  Rep.  6:  Bailey  v.  Alabama,  2h\ 
C.  S.  219,  55  L.  ed.  191^31  Sup.  Ct.  Re|». 
145 ;  Butler  v.  Perry,  240  U.  S.  328,  60  L.  ed. 
672,  36  Sup.  Ct.  Rep.  258;  United  States  v. 
Sanges,  48  Fed.  78 ;  State  ex  rel.  Erickson  v. 
West,  42  Minn.  147,  43  X.  W.  845. 

Also  with  the  terms  and  provisions  of  srt. 
1,  §  1,  and  art.  1,  §  8,  of  the  Constitution  of 
the  United  States,  in  that  Congress  attempt> 
to  delegate  legislative  power  to  the  President 
of  the  United  States  and  other  United  State* 
or  state  officials. 

Stoutenburgh  v.  Hennick,  129  U.  S.  141. 
32  L.  ed.  637,  9  Sup.  Ct.  Rep.  256;  Marshall 
Field  &  Co.  v.  Clark,  143  U.  S.  649,  692.  M 
L.  ed.  294,  309,  12  Sup.  Ct.  Rep.  495:  Tnited 
States  V.  Blasingame,  116  Fed.  654;  United 
States  V.  Keokuk  &  H.  Bridge  Co.  45  Fed. 
178;  Cooley,  Const.  Lim.  chap.  5,  p.  137; 
Cooley,  Const.  Law,  p.  87;  6  Ops.  Atty.  (5en. 
10;  10  Ops.  Atty.  Gen.  418;  Bryee,  Am.  Com. 
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p.   105;    WilBon,    Cdnst.    Goveriiineiit,    pp. 
57-50;  Webster'8  Works;     The  Federaliflt, 
chap.  69,  p.  515. 
Aim  with  the  temiB  and  proTisions  of  art. 

4.  §  4,  of  the  Constitution  of  the  United 
States,  and  th^  10th  Amendment  to  the  Con- 
stitution of  the  United  States,  in  that  Con- 
press  attempts  to  require  state  officials  to 
do  that  which  is  prohibited  to  the  states 
themselves. 

The  Collector  v.  Day  (Btifflngton  t.  Day) 
n  Wall.  124,  126,  20  L.  ed.  125,  126: 
M'Culloch  V.  Maryland,  4  Wheat,  405,  4  L.  ed. 
tfOl ;  Scott  V.  Banford,  1»  How.  401,  15  L.  ed. 
fiOf)-,  Worcester  v.  Georgia,  6  Pet.  670,  8  I/. 
<Hi.  504;  Kohl  v.  United  States,  01  U.  S. 
.372.  23  L.  ed.  451 :  United  States  v.  Reese, 
9i  V.  S.  214,  23  L.  ed.  563}  United  States  v. 
Harris,  l(m  U.  S.  620,  27  L.  ed.  290,  1  Sup. 
Ct.  Rep.  601:  Martin  v.  Wadell,  16  Pet. 
410,  416,  10  L.  ed.  1012,  1015. 

Also  with  the  terms  and  provisions  of  the 
.)th  Amendment  to  the  Constitution  of  the 
United  States  providing?  that  **nor  shall  any 
person  be  deprived  of  his  life,  liberty,  or 
property  without  due  process  of  law." 

Re  Debs,  158  U.  S.  504,  30  L.  ed.  1106,  15 
Sup.  Ct.  Rep.  000;  Boyd  v.  Unitecl  States, 
116  r.  S.  635,  20  L.  ed.  752,  6  Sup.  Ct.  Rep. 
524:  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis,  165  U. 

5.  1.54,  41  L.  ed.  667,  17  Sup.  Ct.  Rep.  255; 
Kairhank  v.  United  States,  181  U.  S.  301.  46 
L.  ed.  870,  21  Sup.  Ct.  Rep.  648,  15  Am. 
Crim.  Rep.  135. 

>Ie.*8rs.  Kdwln  T.  Taliaferro  and  I.  M. 
Sackin,   for  plaintiff  in  error  in  No.  769: 

Xo  power  is  expressly  granted  by  the  Con- 
••titution  of  the  United  States  to  Congress 
to  pass  a  selective  draft  act  or  other  con- 
scription or  forcible  service  act.  Such  an 
act  is  in  violation  of  the  Constitution  of  the 
Tnited  States  and  of  the  sovereign  right  of 
the  citizen. 

Kneedler  v.  Lane,  45  Pa.  255. 

The  act  is  unconstitutional  because  it 
authorizes  the  President  of  the  T*nited 
States  to  "raise  an. army,"  while  this  power 
is  alone  conferred  on  Congress. 

M'Culloch  V.  Maryland,  4  AVheat.  415,  4 
L  ed.  603. 

Mr.  Harry  Welnborj^er  for  plaintiff  in 
orror  in  No.  681. 

Messrs.  Haiiitis  Taylor  and  Joaeph  E. 
Black,  as  amici  curiser 

This  court  has  recognized  two  distinct 
systems  of  miHtia,  one  state,  one  national. 

Houston  V.  Moore,  5  Wheat.  7,  5  L.  ed.  20. 

State  militia  in  the  service  of  the  United 
States,  as  well  as  national  militia,  are 
exempt  from  service  abroad. 

Martin  v.  Mott,  12  Wheat.  19,  6  L.  ed. 
537. 

Kvery  part  of  the  Constitution  which  is 
taken  directly  from  the  English  is  inter- 
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preted   in  the   light  of   its  history  in   the 
mother  country. 

Rhode  Island  v.  Massachusetts,  12  Pet. 
657,  6  L.  ed.'  1233:  Income  Tax  Cases.  157 
U.  S.  429,  39  L.  ed.  750,  15  Sup.  Ct.  Rep. 
673;  United  SUtes  \.  Wong  Kim  Ark;  169 
U.  S.  670,  42  L.  ed.  001,  18  S«p.  Ct.  R6p. 
456;  Gompers  v.  United  Stateis,  233  U.  S. 
604,  58  L.  ed.  1115,  34  Sup.  Ct.  Rep.  693, 
Ann.  Cas.  1015D,  1044. 

Mr.  Walter  Nclfes.  also  as  amicus  curise: 

The  Constitution  of  the  United  States  is 
a  law  for  riilers  and  people,  equally  in  war 
and  in  peace,  and  covers  with  the  shield  of 
its  protection  all  classes  of  men,  at  all 
times,  and  under  ill  circumstances.  No 
doctrine.  -  involving  more  pernicious  conse- 
quences, was  ever  invented  by  the  wit  of 
man  than  that  any  of  its'proviaions  can  be 
suspended  during  any'  of  the  great  exi- 
gencies of  the  gov^*nment.  Such  a  doctrine 
leads  directly  to  anarchy  or  despotism. 

Ek  parte  Mil  ligan,  4  Wall.  2,  18  L.  ed. 
281. 

Me.^srs.  John  'W.  ]>avift  and  Robert 
Saold,  for  defenidant  in  error: 

Congress  may  compel  citizen r  to  serve  in 
the  land  forces  under  the  power  ''to  raise 
and  support  armies.'* 

M'Culloch  V.  Maryland,  4  Wheat.  316,  4 
L,  ed.  579. 

The  draft  of  a  citizen .  tnto  the  armed 
forces  of  the  United  States  infringes  no 
reserved  right  of  the  states  over  the  militia. 

Burroughs  v.  Peyton,  16  Gratt.  470; 
Kneedler  v.  Lane,  45  Pa.  238. 

Members  of  the  National  Guard  are  called 
not  as  militiamen,  but  as  citizens  of  the 
United  States. 

United  States  v.  Sugar,  243  Fed.  423. 

Assuming  arguendo  that  plaintiffs  in  er- 
ror are  called  as  militiamen  and  are  ordered 
abroad,  they  cannot  obtain  relief  in  the 
courts. 

Martin  v.  Mott,  12  Wheat.  19,  31,  32,  6 
L.  ed.  537,  541 . 

The  Selective  Draft  Law  imposes  neither 
slaverv  nor  involuntary  ser^ntude. 

Butler  V.  Perry,  240*^  U.  S.  328,  60  L.  ed. 
672,  36  Sup.  Ct.  Rep.  258:  Claudius  v. 
Davie,  —  Cal.  — ,  165  Pac.  689. 

The  act  is  not  unconstitutional  on  the 
ground  that  state  officials  aid  in  its  en- 
forcement. 

Claudius  v.  Davie,  supra;  Dallemagne  v. 
Moisan,  197  U.  S.  169,  49  L.  ed.  700,  25 
Sup.  Ct.  Rep.  422. 

The  act  does  not  delegate  legislative  au- 
thority to  administrative  officials. 

First  Nat.  Bank  v.  Fellows,  244  U.  S. 
416,  61  L.  ed.  1233,  87  Sup.  Ct.  Rep.  734. 

The  act  does  not  infringe  the  provisions 
of  the  Constitution  concerning  the  judicial 
power. 
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Zakonaite  t.  Wolf,  226  U.  S.  272,  57  L. 
ed.  218,  33  Sup.  Ct.  Rep.  31. 

Mr.  Chief  Justice  White  delivered  the 
opinion  of  the  court : 

We  are  here  concerned  with  some  of  the 
provisions  of  the  Act  of  May  18,  1917  (Pub- 
lic Xo.  12,  66th  Congress,  chap.  — ,  — 
Stat,  at  L.  — ),  entitled.  "An  Act  to  Au- 
thorize the  President  to  Increase  Temporar- 
ily the  Military  Establishment  of  the 
United  States."  The  law,  as  its  openin<r 
sentence  declares,  was  intended  to  supply 
temporarily  the  increased  military  force 
which  was  required  by  the  existing  emer- 
gency, the  war  then  and  now  flagrant.  The 
clauses  we  must  pass  upon  and  those  which 
will  throw  light  on  their  significance  are 
briefly  summarized. 

The  act  proposed  to  raise  a  national 
army,  first,  by  increasinpc  the  regular  force 
to  its  maximum  strength  and  there  main- 
taining it;  second,  by  incorporating  into 
such  armv  the  members  of  the  National 
Guard  and  National  CJuard  Reserve  already 
in  the  service  of  the  United  States  (Act  of 
Congress  of  June  3.  1016,  chap,  134.  3ft 
Stat,  at  L.  211),  and  maintaining  their  or- 
ganizations to  their  full  strength:  third* 
by  giving  the  President  power,  in  his  dis- 
cretion, to  organize  by  volunteer  enlistment 
four  divisions  of  infantry;  fourth,  by  sub- 
jecting all  male  citizens  between  the  ages 
of  twenty -one  and  thirty  to  duty  in  the 
national  army  for  the  period  of  the  exist- 
ing emergency  after  the  proclamation  of  the 
President  announcing  the  necessity  for  their 
service:  and  fifth,  by  providing  for  select- 
ing from  the  body  so  called,  on  the  further 
proclamation  of  the  President,  500,000  en- 
listed men,  and  a  second  body  of  the  same 
number  should  the  President,  in  his  dis- 
cretion, deem  it  necessary.  To  carry  out 
its  purposes  the  act  made  it  the  duty  of 
those  liable  to  the  call  to  present  them- 
selves for  registration  on  the  proclamation 
of  the  President  so  as  to  subject  them- 
Hclves  to  the  terms  of  the  act,  and  provided 
full  Federal  means  for  carrying  out  the 
selective  draft.  It  gave  the  President,  in 
his  discretion,  power  to  create  local  boards 
to  consider  claims  for  exemption  for  physi- 
cal disability  or  otherwise  made  by  those 
called.  The  act  exempted  from  subjection 
to  the  draft  designated  United  States  and 
state  oflicials  as  well  as  those  already  in 
the  military  or  naval  service  of  the  United 
States,  regular  or  duly  ordained  ministers 
of  religion  and  theological  students  under 
the  conditions  provided  for,  and  while  re- 
lieving from  military  service  in  the  strict 
sense  the  memliers  of  religious  sects  as 
enumerated  whose  tenets  excluded  the  moral 
right  to  engage  in  war.  nevertheless  sub- 
L.R.A.lftlSC 


jected  such  persons  to  the  performance  of 
service  of  a  noncombatant  character,  to  be 
defined  bv  the  President. 

The  proclamation  of  the  President  calling 
the  persons  designated  within -the  ages  de- 
Hcril>ed  in  the  statute  waa  made,  and  the 
plaintiffs  in  error,  who  were  in  the  class, 
and,  under  the  statute,  were  obliged  to  pre- 
sent  themselves  for  registration  and  sub- 
ject themselves  to  the  law,  failed  to  do  so, 
and  were  prosecuted  under  the  statute  for 
the  penalties  for  which  it  provided.  They 
all  defended  by  denying  that  there  had  been 
conferred  by  the  Constitution  upon  Con- 
gress tlie  power  to  compel  military  service 
by  a  selective  draft,  and  if  such  power  had 
lieen  given  by  tlie  Constitution  to  Congrese, 
the  terms  of  the  particular  act,  for  various* 
reasons,  caused  it  to  be  l>eyond  the  power 
and  repugnant  to  the  Constitution.  The 
cases  are  here  for  review  liecause  of  the 
constitutional  questions  thus  raised,  con- 
victions having  resulted  from  instruct ioitH 
of  the  courts  that  the  legal  defenses  ^vert» 
without  merit  and  that  the  statute  was  con- 
stitutional. 

The  iK>s8ession  of  authority  to  enact  the 
statute  must  be  found  in  the  clauses  of  the 
Constitution  giving  Congress  power  "to  de- 
clare war;  ...  to  raise  and  support 
armies,  but  no  appropriation  of  money  to 
that  use  shall  be  for  a  longer  term  than  two 
years:  ...  to  make  rules  for  the  gov- 
ernment and  regulation  of  the  land  and 
naval  forces."  Article  1,.  §  8.  And  of 
course  the  powers  conferred  by  these  pro- 
visions, like  all  other  powers  given,  carry 
with  them,  as  provided  by  the  Constitution, 
the  authority  '*to  make  all  laws  which  shall 
be  necessary  and  proper  for  carryinsr  int<i 
execution    the    foregoing   powers.*'      Article 

As  the  mind  cannot  conceive  an  armv 
without  the  men  to  compose  it,  on  the  fai'«% 
of  the  Constitution  the  objection  that  it 
does  not  give  power  to  provide  for  sur-h 
men  would  seem  to  be  too  frivolous  for  fur- 
ther notice.  It  is  said,  however,  that  wince 
under  the  Constitution  as  originally  framed 
state  citizenship  was  primary  and  UnitcKl 
States  citizenship  but  derivative  and  de- 
pendent thereon,  therefore  the  power  con- 
ferred upon  Congress  to  raise  armies  was 
only  coterminous  with  United  States  citi- 
zenship, and  could  not  be  exerted  so  as  to 
cause  that  citizenship  to  lose  its  dependent 
character  and  dominate  state  citizenship. 
But  the  proposition  simply  denies  to  Con- 
gress the  power  to  raise  armies  which  the 
Constitution  gives.  That  power,  by  the 
very  terms  of  the  Constitution,  being  dele- 
gated, is  supreme.  Article  0.  In  truth, 
the  contention  simply  assails  the  wisdom 
of  the  framers  of  the  Constitution  in  con- 
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ferriDg  autltority  on  CoDgrets,  and  in  not 
retaining  H,  as  H  was  under  the  Con- 
federation, in  the  teveral  states.  Further, 
it  is  said,  the  rigikt  to  provide  is  not  denied 
br  calling  for  volunteer  onliatments,  but 
it  does  not  and  cannot  include  the  power 
to  exact  enforced  military  duty  by  the  citi- 
zen. This,  however^  but  chiilenges  the  ex- 
ifltenee  ol  all  power,  for  a  gOTternmental 
power  which  has  no  sanction  to  it  and 
which  therefove  ei^  only  be  exercised  pro- 
vided the  citizen  consents  to  its  exertion 
is  in  no  substantial  sense  a  power.  It  is 
ai^ued,  how^eyer,  that  although  this  is  ab- 
stractly true,  it  is  not  concretely  so  beoauee, 
as  compelled  military  service  is  repugnant 
to  a  free  goremment  and  in  oontilct  with 
all  the  great  guaranties  of  the  Constitution 
H8  to  individnal  liberty,  it  muat  be  assumed 
that  the  authority  to  raise  armies  was  in- 
tended to  be  limited  to  the  right  to  call  an 
army  into  existence  counting  alone  upon  the 
williagness  of  the  cittxen  U)  do  his  duty  In 
time  of  public  need;  that  is,  in  time  of  war. 
Hut  the  premise  of  this  proposition  is  so 
devoid  oi  foundation  that  it  leaves  not  even 
a  ghadow  of  ground  upon  which  to  base 
the  conclusion.  Let  Us  see  if  this  is  not 
at  once  demonstrable.  It  may  not  be  doubt- 
ed that  the  very  conception  of  a  just  gov- 
ernment and  ita  duty  to  the  citixen  includes 
the  reciprocal  obligation  of  the  cttisen  to 
render  military  service  in  case  of  need  and 
the  right  to  compel  it.  Vattel,  l^w  of  Na- 
tions, bk.  3,  ciMtps.  1  and  2.  To  do  more 
than  stale  the  proposition  is  alMolutely  un- 
necessary in  view  of  the  practical  illustra- 
tion afforded  by  the  almost  universal  legis- 
lation to  that  effect  now  in  force.i  in  Kng- 
hind  it  is  certain  that  before  the  Korman 
Conquest  the  duty  of  the  great  militant 
body  of  the  citiaelks  was  recogniseed  and  en- 
forceable.    Bl.  Com.  bk.  3,  chap.  13.     It  is 


unnecessary  to  follow  the  long  controversy 
between  Crown  and  Parliament  as  to  the 
branch  of  the  govemmefnt  in  whloh  die  pow- 
er resided,  since  there  never  was  any  doubt 
th«t  it  eomewlieve  resided.  Ho,  also,  it  is 
wholly  unnecessary  to  explore  the  situation 
for  the  pUBpose  of  fixing  the  sources  whence, 
in  England,  it  came  to  be  understood  that 
the  citizen  or  the  fon«c  organized  from  the 
militia,  as  Ducb,  could  n<^,  without  their 
amsent,  be  compelled  to  i^ender  service  in  a 
foreign  country,  since  there  is  no  room  to 
contend  that  such  prinoiple  ever  rested  upon 
any  challenge  of  the  right  of  Parliament  to 
impose  eomptilsory  duty  upon  the  citizen 
to  perform  mrlitary  duty  wherever  the  pub- 
lic exigency  exaicted,  whether  at  home  or 
abroad.  This  is  exempliHed  by  the  present 
English  Service  Act.  < 

In  the  Colonies  before  the  separation 
from  En^and  there  cannot  be  the  slightest 
iloubt  that  the  right  to  enforce  military 
service  was  unquestioned  and  that  prac- 
tical effect  was  given  to  the  power  in  many 
cases.  Indeed,  the  brief  of  the  government 
contains  a  list  of  Colonial  a>'t8  manifesting 
tlie  power  and  its  enfcroeniont  in  more  timn 
two  hundred  cases.  And  this  e.vact  situa- 
tion existed  also  after  the  separation,  l.'n- 
der  the  Articles  of  Confederation,  it  is  true, 
Congress  had  no  such  power,  as  its  au- 
thority was  absolutely  limited  to  making 
calla  upon  the  states  for  the  military  forces 
needed  to  create  and  maintain  the  army, 
each  state  being  bound  for  its  quota  as 
called.  But  it  is  indisputable  that  the 
states,  in  response  to  the  calls  made  nfjon 
them,  met  the  situation  when  they  deemed 
it  necessary  by  directing  enforced  military 
service  on  the  part  of  the  citizens.  In  fact, 
the  duty  of  the  citizen  to  render  military 
service  and  the  power  to  compel  him  against 
his  consent  to  do  so   wbh  expiCKsly   sane- 


1  In  the  argument  of  the  government  it  is 
Btated:  "The  Statemen's  Year-Book  foi 
HUT  cites  the  following  governments  as  en- 
forcing military  sen-ice:  Argentine  Repub- 
lic, p.  656 ;  Austria-Hungary,  p.  667 ;  Bel- 
jjium,  p.  712;  Brazil,  p.  .738;  Bulgaria,  p. 
747;  Bolivia,  p.  728;  Columbia,  p.  7!K); 
Chili,  p.  754;  China,  p.  770;  Denmark,  p. 
811;  Ecuador,  p.  820;  Franoe,  p.  841; 
irreece,  p.  1001;  Germany,  p.  1)14;  Guate- 
mala, p.  1000;  Honduras,  p.  1018;  Italy,  p. 
1036:  Japan,  p.  1064;  Mexico,  p.  1*090; 
Montenegro,  p.  1098;  Netherlands,  p.  1191: 
Nicaragua,  p.  1142;  Norway,  p.  1152:  Peru, 
p.  1191;  Portugal,  p.  1201;  Roumania,  p. 
122U:  Russia,  p.  1240;  Serbia,  p.  1281; 
»iam.  p.  1288;  iSpain,  p.  1300;  Switzerland, 
p.  1337;  Salvador,  p.  1270;  Turkey,  p. 
13.1.3.*'  See  also  the  recent  Canadian  con- 
scription act,  entitled,  "Military  Service 
Act**  of  August  27,  1917,  expressly  provid- 
ing for  service  abroad  (printed  in  the  Con- 
gressional Record  of  September  20,  1917, 
L.K.A.1918C. 


55th  Cong.  Rec.  p.  7969) ;  the  Conscription 
Law  of  the  Orange  Free  State,  Law  No.  10, 
1899;  ^lilitary  S<a"vice  and  Commando  Law, 
i}§  10  and  28;  Laws  of  Orange  River  t^'olony. 
1!)0],  p.  86.5;  of  the  South  African  Repub- 
lic, **De  Locale  Wetten  en  Volksraadsbes- 
hiiten  der  Zuid  Afr.  Republiek,"  1898,  T^w 
No.  20,  pp.  230,  23;^  articles  6,  28;  Consti- 
tution, German  Empii'e,  April  16,  1871,  arts. 
67,  59;  1  Dodd,  Modern  Constitutions,  p. 
344;  Gesetz,  betreffend  Aenderungen  der 
Wehrpflicht,  vom.  11  Feb.  1888,  No.  1767, 
Reichs-Gesetzblatt,  p.  11,  amended  bv  law 
of  July  22,  1913,  No.  4264,  RGBl.,  p.  693; 
T-oi  sur  de  Recrutemcnt  de  TArmec  of  15 
July,  1889  (Duvergier,  vol.  89,  p.  440) ,  modi- 
fied by  Act  of  21  March,  1905  (Duvergier, 
vol.  106,  p,  133). 

•  Military  Ser\'ice  Act,  January  27,  1916, 
6  and  6  Geo.  V.  chap.  104,  p.  36*7.  amended 
by  the  Military  Service  Act  of  May  25,  1016, 
2d  sess.  6  and  7,  Geo.  V.  chap.  15,  p.  33. 
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tioned  by  the  Qonstitutiong  of  at  leftst  B«iie 
«£  the  states,  an  JUustration  hping  afforded 
by  the  following  pcoyisioii  of  the  Pennsylva- 
nia Constitution  of  1776:  ''That  everv 
member  of  society  liath  a  right  te  be  pro- 
tected in  the  enjox'meut  of  life,  librrt^^  and 
property,  and  therefore!  is  bound  to  con- 
tribute his  proporvi^n  toward  tbe  expanse 
of  that  proteetionv  and  yield  his  personal 
service  when  necessary,  or.  an  equivalent 
tliereto."  Art.  8  (5  Tliorpe,.  American  Char- 
ters, Constitutional,  and .  Organic  Laws,  pp. 
^081,  3083 ).S  While  it  is  true  that  the 
states  were  sometimes  slow  in  exerting 
the  power  in  order  to  fill  their  quotas, — a 
condition  shown  by  resolutions  of  Congress 
calling  upon  them  to  comply  by  exerting 
tbeir  compulsory  power  to  draft,  and  by 
earnest  requests  by  Washington  to  Congress 
that  a  demand  be  made  upon  the  states  to 
resort  to  drafts  tp  fill  their  quotas,  4-^that 
fact  serves  to  demonstrate  instead  of  to 
challenge  the  CKistence  of  the  authority. 
A  default  in  exercising  a  duty  may  not  be 
reii^orted  to  as  a  reason  for  denying  its  ex- 


iLiteuce. 


V»iien  the  Constitution  came  to  be  formed 
it  may  not  Ije  disputed  that  one  of  the 
recognized  necessities  for  its  adoption  was 
the  want  of  power  in  Congress  to  raise 
an  army  and  the  dependence  upon  the  states 
for  their  quotas.  In  supplying  the  power 
it  was  manifestly  intended  to  give  it  all  and 
leave  none  to  the  states,  sinee,  besides  the 
delegation  to  Congress  of  authority  to  raise 
armies,  the  Constitution  prohibited  the 
states,  without  tbe  consent  of  Congress, 
from  keeping  troops  in  time  of  peace  or  en> 
gaging  in  war.    Article  1,  §  10. 

To  argue  that,  as  the  state  authority 
over  the  militia  prior  to  the  Constitution 
embraced  every  citizen,  the  right  of  Con- 
gress to  raise  an  army  should  not  be  con- 
sidered as  granting  authority  to  compel  the 
citizen's  service  in  the  army,  is  but  to  ex- 
press in  a  different  form  the  denial  of  tbe 
right. to  call  any  citizen  to  the  army.  Nor 
is  this  met  by  saying  that  it  does  not  ex- 
clude the  right  of  Congress  to  organize  an 


»  See  also  Constitution  of  Vermont,  1777, 
chap.  1,  art.  9  (Thorpe,  voL  (i,  pp.  4747, 
3740);  New  York,  1777,  art.  40  (id.  vol.  5, 
p.  2637 )  ;  MaAKachusetts  Bill  of  Rights, 
1780,  art.  10  (id.  vol.  3,  p.  1891);  New 
Hampshire,  1784,  pt.  1,  Bill  of  Rights,  art. 
li:  (id.  vol.  4,  p.  24or>)  :  Delaware,  1776,  art. 
9  (id.  vol.  1.  pp.  563,  564)  ;  Maryland,  1776, 
arL  33  (id.  vol.  3,  pp.  1.686.  1696)  ;  Virginia, 

1776,  Militia  (id.  voL  7,  p.  3817) ;  Georgia, 

1777,  art.  33,  35   (id.  vol.  2,  pp.  777,  782). 
4  Journals  of  Congress,  Ford's  ed.  Library 

of  Congress,  vol.  7,  pp.  262,  263;   vol.  10, 
pp.    199,   200;    vol.   13,  p.  299.     7   Sparks, 
Writings  of  Washington,  pp.  162»  167,  442, 
444. 
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jirmy  by  fsoluntary  enlittnunts,  tint  is,  hf 
the  consent  of  the  eitizeas^  £or  if  tke  propo- 
sition be  true,  tlw  right  of  the  citizen  to 
gi»e  consent  would  be  ewitrolled  by  the 
same  prohibition  whkh  wirald  derive  Conr 
gress  of  the  right  t»  ecxnpel  unl«Bs  it  can  - 
be  said  that  althou^  Ocmgress  had  not 
the  right  to  call,  because  of  state  authority, 
the  citizen  had  a  r%ht  to  obey  the  call  and 
set  aside  state  autliority  if  he  pleased  to 
do  so.  And  a  like  oone^sion  demonstrates 
the  want  of  foundation,  for  tlie  contention 
that  although  it  be  witlnii  the  power  to 
call  the  citizen  into  the  anny  without  his 
consent,  tho  army  into  which  he  enters 
after  the  call  is  to  be  linuted  in  some  re- 
spects to  servicea  for  wfaieh  the  militia,  it 
is  assumed,  may  oitly  be  uaed^  since  this 
admits  the  appropriateness  of  the  call  to 
military  serviee  in  tbe  army  and  the  power 
to  make  it,,  and  yet  destroys  the  purpose 
for  which  the  oaXl  is  authorized, — ^the  rais- 
ing of  armies  to  be  nnder  tbe  control  of 
the  United  States. 

The  fallacy  ol  thft  argUDMaat  results  from 
confounding  the  coDstitutional  provisions 
concerning  the  niUtia  with  that  oonf erring 
upon  Congress  the  power  to  raise  armies. 
It  treats  tiiem:  as  one  whole  they  are  dif- 
ferent.   This  is  the  miUtia  eUuse: 

''The  Congress  shall  have  power  .  .  . 
To  provide  for  caUing  forth  the  militia  to 
execute  the  laws  of  the  Union,  suppress  in- 
surrections and  repel  iniiasioas;  to  pro- 
vide for  organizing^  aiwn^  and  disoipUn- 
ing,  the  militia,  and  for  governing  such 
part  of  them  as  may  be  employed  in  the 
service  of  the  Usitod  States,  reserving  to 
the  states^  respectively,  the  appointment  of 
the  officess,  and  the  wuthocity  of  traiaing 
the  militia  according  to  the  discipline  pre- 
scribed by  Congress."    Article  1,  §  8. 

The  line  which  separates  it  from  the 
army  power  is  not  only  inherently  plainly 
marked  by  the  text  of  the  two  clauses,  but 
will  stand  out  in  bolder  relief  by  consider- 
ing the  condition  before  the  Constitution 
was  adopted  and  the  remedy  which  it  pro- 
vided for  the  military  situation  with  which 
it  dealt.  The  right,  on  the  one  hand,  of 
Congress  under  the  Confederation  to  caH 
on  the  states  for  forces,  and  the  duty,  on 
the  other,  of  the  states  to  furnish  when 
called,  embraced  the  complete  power  of  gov- 
ernment over  the  subject.  When  the  two 
were  combined  and  were  delegated  to  Con- 
gress, all  governmental  power  on  that  sub- 
ject was  conferred:'  a  result  manifested  not 
only  by  the  grant  made  but  hy  the  limita- 
tion expressly  put  upon  the  states  on  the 
subject.  The  army  sphere,  therefore,  em- 
braces  such   complete  authority.     But    the 


I 


duty  of  exerting  the  power  thus  conferred 


in  all  its  plenitude  was  not  made  at  once 
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obligatory,  but  was-  wisely  left  to  d^^end 
upon  the  diBcretion  of  Congreas  as  to  th^ 
arising  of  the  exigencies  which  would  call 
it  in  part  or  in  whole  into  play.  There  was 
left,  therefore,  under  the  away  of  the  states, 
undelegated,  the  control  of  the  nulitia«  to 
the  extent  that  such  control  was  not  taken 
away  by  the  exercise  by  Congress  of  its 
power  to  raise  armies.  Tliis  did  not  di- 
minish the  military  power  or  curb  the  full 
potentiality  of  the  right  to  exert  it^  but 
left  an  area  of  authority  requiring  to  be 
provided  for  (the  militia  area)  unlens  and 
until,  by  the  exertion  of  'the  military  power 
of  CongrM6>  that  area  had  been  eircujm- 
acribed  or  totally  disappeared.  This,  there- 
fore,  is  what  irae  dealt  with  by  the  militia 
provision.  It  diminished  the  ocu^asion  lor 
the  exertion  by  Congress  of  its  military 
power  beyond  the  strict  necessities  for  its 
exercise  hy  giviiig  the  power  to  Congress 
to  direct  the  organization  and  training  of 
the  militia  (evidently  to  prepare  such  mili- 
tia in  the  event  of  the  exercise  of  the  army 
power),  although  leaving  the  carrying  out 
of  snch  command  to  tlie  states.  It  further 
conduced  to  the  same  result  by  delegating 
to  Congress  the  right  to  call  on  occasions 
which  were  specified  for  the  militia  force, 
thus  again  obviating  the  necessity  for  exer- 
cising the  army  power  to  the  extent  of 
l)eing  ready  for  every  conceivable  contin- 
gency. This  purpose  is  made  manifest  by 
the  provision  preserving  the  organization 
of  the  militia  so  far  as  formed,  when  called 
for  such  special  purposes,  although  subject- 
ing the  militia,  when  so  called,  to  the  para- 
mount authority  of  the  United  States. 
Tarble's  Case,  13  Wall.  397,  408,  20  L.  ed. 
597,  600.  But  because,  under  the  express 
regulations,  the  power  was  given  to  call 
for  specified  purposes  without  exerting  the 
army  power,  it  cannot  follow  tluit  the  latter 
power,  when  exerted,  was  not  complete  to 
the  extent  of  its  exertion,  and  dominant. 
Because  the  power  of  Congress  to  raise 
armies  was  not  required  to  be  exerted  to 
its  full  limit,  but  only  as,  in  the  discretion 
of  Congress,  it  was  deemed  the  public  in- 
terest required,  furnishes  no  ground  for  sup- 
posing that  the  complete  power  was  lost 
bj  its  partial  exertion.  Because,  more- 
over, the  power  granted  to  Congress  to 
raise  armies,  in  its  potentiality,  was  sus- 
ceptible of  narrowing  the  area  over  which 
the  militia  clause  operated,  affords  no 
ground  for  confounding  the  two  areas, 
which  were  distinct  and  separate,  to  the 
end  of  confusing  both  the  powers  and  thus 
weakening  or  destroying  both. 

And  upon  this  understanding  of  the  two 
powers  the  legislative  and  executive  au- 
thority has  been  exerted  from  ,the  begin- 
ning. From  the  act  of  the  first  session  of 
L.R.A.1918C. 


Congress  carrying  over  the  arjony  of  the 
government  under  the  Confederation  to  the 
United  States  under  the  Constitution  (Act 
of  September  20,  1789,  chap.  25,  1  Stat,  at 
L..9d)  down  to  1S12,  the  auUiority  to  raise' 
armies  was  regularly  exerted  as  a  distinct 
and  substantive  power,  the  force  being 
raised  and  recruited  by  enlistment.  Ex- 
cept for  one  act  formulating  a  plan  by 
which  the  entire  body  of  citizens  (the 
militia)  subject  to  military  duty  was  to  be 
organized  in  every  state  (Act  of  May  8, 
1792,  chap.  33,  1  Stat,  at  L.  271),  which 
was  never  carried  into  effect,  Congress  con- 
fined itself  to  providing  for  the  organization 
of  a  specified  number  distributed  among 
the  states  according  to  their  quota,  to  be 
trained  as  directed  by  Congress  and  to  be 
called  by  the  President  as  need  might  re- 
quire. ^  When  the  War  of  1812  came,  the 
result  of  these  two  forces  composed  the 
army  to  be  relied  upon  by  Congress  to  carry 
on  the  war.  Either  because  it  proved  to 
be  weak  in  numbers  or  because  of  insub- 
ordination developed  among  the  forces 
called,  and  manifested  by  their  refusal  to 
cross  the  border,  *  the  government  deter- 
mined that  the  exercise  of  the  power  to  organ- 
ize an  army  by  compulsory  draft  was  neces- 
sary and  Mr.  Monroe,  the  Secretary  of  War 
(Mr.  Madison  being  President),  in  a  letter 
to  Congress^  recommended  several  plans  of 
legislation  on  that  subject.  It  suffices  to 
say  that  by  each  of  them  it  was  proposed 
that  the  United  States  deal  directly  with 
the  body  of  citizens  subject  to  military 
duty,  and  call  a  designated  number  out  of 
the  population  between  the  ages  of  eighteen 
and  forty-five  for  service  in  the  army.  The 
power  which  it  was  recommended  be  exerted 
was  clearly  an  unmixed  Federal  power, 
dealing  with  the  subject  from  the  sphere 
of  the  authority  given  to  Congress  to  raii^e 
armies,  and  not  from  the  sphere  of  the 
right  to  deal  with  the  militia  as  such, 
whether  organized  or  unorganized.  A 
bill  was  introduced  giving  effect  to  the 
plan.  Opposition  developed,  but  we  need 
not  stop  to  consider  it,  because  it  substan- 
tially rested  upon  th«'  incompatibility  of 
compulsory  military  service  with  free  gov- 
ernment,— ^a  subject  which,  from  what  we 
have  said,  has  been  disposed  of.  Peace  came 
before  the  bill  was  enacted. 

8  Act  of  May  9,  1794,  chap.  27,  1  Stat,  at 
L.  367:  Act  of  February  28,  1795,  chap.  3(5, 
1  Stat,  at  L.  424;  Act  of  June  24,  1797, 
chap.  4,  1  Stat,  at  L.  622;  Act  of  March  3, 
1803,  chap.  32,  2  Stat,  at  L.  241;  Act  of 
April  18,  1806,  chap.  32,  2  Stat,  at  L.  383: 
Act  of  March  30,  1808,  chap.  39,  2  Stat,  at 
L.  478;  Act  of  April  10,.  1812,  chap.  65,  2 
Stat,  at  L.  705. 

•  Upton,  Military  Policy  of  the  United 
States,  pp.  99  et  seq. 
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Do^n  to  the  Mexican  War  the  legislation 
exactly  portrayed  the  same  condition  of 
mind  iK^hich  we  have  previously  stated.  In 
that  war,  however,  no  draft  was  suggested, 
because  the  army  created  hy  the  United 
States  immediately  resulting  from  the  exer- 
cise by  Congress  of  its  power  to  raise 
armies,  that  organized  under  its  direction 
from  the  militia  and  the  volunteer  com- 
mands which  were  furnished,  proved  ade- 
quate to  carry  the  war  to  a  successful  con- 
clusion. 

So,  the  course  of  legislation  from  that 
date  to  1861  affords  no  ground  for  any 
other  than  the  same  conception  of  legisla- 
tive power  which  we  have  already  stated. 
In  that  year  when  the  mutterings  of  the 
dread  conflict  which  was  to  come  began  to 
be  heard  and  the  proclamation  of  the  Presi- 
dent calling  a  force  into  existence  was  is- 
sued, it  was  addressed  to  the  body  organ- 
ized out  of  the  militia  and  trained  by  the 
states  in  accordance  with  the  previous  acts 
of  Congress.  Proclamation  of  April  15, 
1861,  12  SUt.  at  L.  1258.  That  force  being 
inadequate  to  meet  the  situation,  an  act 
was  passed  authorizing  the  acceptance  of 
500,000  volunteers  by  the  President  to  be 
by  him  organized  into  a  national  army. 
Act  of  July  22,  1861,  chap.  9,  12  Stat,  at 
L.  268.  This  was  soon  followed  by  another 
act  increasing  the  force  of  the  militia  to 
be  organized  by  the  states  for  the  purpose 
of  being  drawn  upon  wlien  trained  under 
the  direction  of  Congress  (Act  of  July  29, 
1861,  chap.  25,  12  SUt.  at  L.  281),  the  two 
acts,  when  considered  together,  presenting 
in  the  clearest  possible  form  the  distinc- 
tion between  the  power  of  Congress  to  raise 
armies  and  its  authority  under  the  militia 
clause.  But  it  soon  l>ecame  manifest  tliat 
more  men  were  required.  As  a  result  the 
Act  of  March  3,  1863  (chap.  75,  12  Stat. 
at  L.  731,  Comp.  Stat.  1916,  §  2308a  (55)  ), 
was  adopted,  entitled,  "An  Act  for  Enroll- 
ing and  Calling  out  the  National  forces  and 
for  Other  Purposes."  By  that  act,  which 
was  clearly  intended  to  directly  exert  upon 
all  the  citizens  of  the  United  States  the 
national  power  which  it  had  been  proposed 
to  exert  in  1814.  on  the  recommendation 
of  the  then  Secretary  of  War.  Mr.  Monroe, 
every  male  citizen  of  the  United  States 
l)etween  the  ages  of  twenty  and  forty-five 
\^as  made  subject  by  the  direct  action  of 
Congress  to  be  called  by  compulsory  draft 
to  service  in  a  national  army  at  such  time 
and  in  such  numbers  as  the  President,  in 
liis  discretion,  might  find  necessary.  In 
that  act,  as  in  t^le  one  of  1814,  and  in  this 
one,  the  means  by  which  the  act  was  to 
be  enforced  were  directly  Federal,  and  the 
h.R.A.1918C. 


force  to  be  raised  as  a  result  of  the  draft 
was  therefore  typically  national,  as  disttact 
from  the  call  into  active  servioe  of  the 
militia  as  such.  And  under  the  power  thus 
exerted  four  separate  calls  ier  draft  were 
made  by  the  President  and  enforoed, — ^that 
of  July*  1863,  of  February  and  March,  1864, 
of  July  and  December,  1864,  producing  a 
force  of  about  a  quarter  of  a  million  men.  7 
It  is  undoubted  that  the  men  thus  raised 
by  draft  were  treated  as  subject  to  direct 
national  authority  and  were  uaed  either 
in  filling  the  gaps  occasioned  by  the  vicissi- 
tudes of  war  in  the  ranks  of  the  existing 
national  forces  or  for  the  purpose  of  organ- 
izing such  new  units  as  were  deemed  to  be 
required.  It  would  be  childish  to  deny  the 
value  of  'the  added  strength  which  was  thus 
afforded.  Indeed,  in  the  official  report  of 
the  Provost  Marshal  General,  juet  previoiiF- 
ly  referred  to  in  the  margin,  reviewing  the 
whole  subject  it  waa  stated  that  it  waK 
the  efficient  aid  resulting  from  the  forces 
created  by  the  draft  at  a  very  critical  mo- 
ment of  the  civil  strife  which  obWated  a 
disaster  which  seemed  impending  and  car- 
ried that  struggle  to  a  complete  and  suc- 
cessful conclusion. 

Brevity  prevents  doing  more  than  to  call 
attention  to  the  fact  that  the  organized 
body  of  militia  withiu  the  states,  as  trained 
by  the  states  under  the  direction  of  Con- 
gress, became  known  as  the  National 
Guard  (Act  of  January  21,  1903,  chap.  196, 
32  Stat,  at  L.  775;  National  Defease  Act 
of  June  3,  1916,  chap.  134,  39  Stat,  at  L. 
211).  And  to  make  further  preparation 
from  among  the  great  body  of  the  citizens, 
an  additional  number,  to  be  determined  by 
the  President,  was  directed  to  be  organized 
and  trained  bv  the  states  as  the  National 
Guard  Reserve.  National  Defense  Act,  su- 
pra. 

Thus,  sanctioned  as  is  the  act  before 
us  by  the  text  of  the  Constitution,  and  hy 
its  significance  as  read  in  the  light  of  the 
fundamental  principles  with  which  the  sub- 
ject is  concerned,  by  the  power  recognized 
and  carried  into  effect  in  many  civilized 
countries,  by  the  authority  and  practice  of 
the  Colonies  before  the  Revolution,  of  the 
states  under  the  Confederation,  and  of  the 
government  since  the  formation  of  the  Con- 
stitution, the  want  of  merit  in  the  conten- 
tions that  the  act,  in  the  particulars  which 
we  liave  been  previously  called  upon  to  con- 
sider, was  beyond  the  constitutional  power 
of  Congress,  is  manifest.  Cogency,  however, 
if  possible,  is  added  to  the  demonstration 

7  Historical  Report,  Enrolment  Brancli, 
Provost  3farshall  General's  Bureau,  March 
17,  1866. 
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bj  pointing  out  that  in  the  only  case  to 
which  we  have  been  referred  where  the  con- 
stitutionality of  the  Act  of  1863  waa  con- 
temporaneoualy  challenged  on  grounds  akin 
tO)  if  not  abeoltttely  identical  with,  thoee 
bere  urged,  the  validity  of  the  act  wa& 
maintained  for  rea»on8  not  different  from 
thow  which  control  onr  judgment.  Kneed- 
kr  T.  L4ine,  45  Pa.  238.  And  as  further  evi- 
dence that  the  conclusion  we  reach  is  but 
the  inevitable  consequence  of  the  provisions 
of  the  Constitution  as  effect  follows  cause, 
we  briefly  recur  to  events  in  another  en- 
vironment. The  seceding  states  wrote  into 
the  Constitution  which  was  adopted  to  regu- 
late the  government  which  they  sought  to 
establish,  in  identical  words,  tlie  provisions 
of  the  Constitution  of  the  United  $tate8 
which  we  here  have  under  ecmsidtration. 
And  when  the  right  to  enforce  under  that 
iDstrument  a  setective  draft  law  which  was 
enscted,  not  differing  in  principle  from  the 
one  here  in  question,  was  challenged,  its 
Talidity  was  upheld,  evidently  after  great 
consideration,  by  the  courts  of  Virginia, 
of  Georgia,  of  Texas,  of  Alabama,  of  Mis- 
feissippi,  and  of  North  Carolina,  the  opin- 
ions in  some  of  the  cases  copiously  and 
critically  reviewing  the  whole  grounds 
which  we  have  stated.  Burroughs  v.  Pey- 
ton, 16  Gratt.  470;  Jeffers  v.  Fair,  33  Ua. 
347;  Daly  v.  Harris,  33  Ga.  Supp.  38,  54; 
Barber  v.  Irwin,  34  Ga.  27;  Parker  v. 
Kaughman,  34  Ga.  136;  £x  parte  Coup- 
laud,  26  Tex.  386;  Ex  parte  Mill,  38  Ala. 
429;  State  ex  rel.  Graham,  30  Ala.  437; 
State  ex  reL  Graham,  30  Ala.  459;  Bim- 
niong  v.  Miller,  40  Miss.  19;  Gatlin  v.  Wal- 
ton, 60  N.  C.  (1  Winnt.  L.)  333,  408. 

In  reviewing  the  subject  we  have  hither- 
to considered  it  as  it  has  been  argued  from 
the  point  of  view  of  the  Constitution  as 
it  stood  prior  to  the  adoption  of  the  14th 
Amendment.  But,  to  avoid  all  misappre- 
hension, we  brictly  direct  attention  to  thai 
Amendment  for  the  purpose  of  pointing 
out,  as  hHM  been  frequently  done  in  the 
pafct,  •  how  completely  it  broadened  the 
national  scope  of  the  government  under 
the  (*onstitutioii  by  cauKing  citizenship 
of  tlie  United  States  to  be  paramount 
and  dominant  instead  of  being  subordinate 
and  derivative,  and  therefore  operating,  as 


>  Slaughter-House  Cases,  16  Wall.  36,  72- 
74.  94.  95,  112,  113,  21  L.  ed.  394,  407,  408, 
414,  4ir).  420;  United  States  v.  Cruikshank. 
1«2  U.  S.  542.  549,  23  h.  ed.  588,  590;  hovd  v. 
Xehraska,  143  U.  S.  135,  140,  .36  L.  ed.'l03, 
104,  12  Sup.  Ct.  Hep.  375;  McPherson  v. 
Blacker,  146  U.  S.  1,  37,  36  L.  ed.  869,  878, 
13  Sup.  Ct.  Rep.  3. 
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it  does  upon  aU  the  powers  oonfcrred  by 
the  Constitution,  leaves  no  possible  support 
for  the  contentions  made,  if  their  want  of 
merit  was  otherwise  not  so  clearly  made 
manifest. 

It  remains  only  to  consider  contentions 
which,  while  not  dih])uting  power,  chal- 
lenge the  act  because  of  the  repugnancy 
to  the  Constitution  supposed  to  result  from 
some  of  its  provisions.  First,  we  are  of 
opinion  that  the  contention  that  the  act 
is  void  as  a  delegation  of  Federal  power 
to  state  ofiicials  because  of  some  of  its  ad- 
ministrative features  is  too  wanting  in 
merit  to  require  further  notice.  Second, 
we  think  that  the  contention  that  the  stat- 
ute is  void  because  vestin«^  administrative 
officers  with  legislative  discretion  has  been 
so  completeh'  adversely  settled  as  to  re- 
quire reference  only  to  some  of  the  decided 
cases:  Marshall  Field  &  Co.  v.  Clark,  143 
U.  S.  649,  36  L.  ed.  294,  12  Sup.  Ct.  Kep. 
495;  Buttfield  v.  Stranahan.  192  U.  S.  470, 
48  L.ed.  525,  24  Sup.  Ct.  Rep.  349;  Inter- 
mountain  Rate  Cases  (United  States  v. 
Atchison,  T.  &  S.  F.  R.  Co.)  234  U.  S.  476, 
58  L.  ed.  1408,  34  Sup.  Ct.  Rep.  986 ;  First 
Xat.  Bank  v.  Fellows,  244  U.  S.  416,  61  L. 
ed.  1233,  37  Sup.  Ct.  Rep.  734.  A  like  con- 
clusion also  adversely  disposes  of  a  similar 
claim  concerning  the  conferring  of  judicial 
power.  Jiuttiield  v.  Stranahan,  192  U.  S. 
470,  497,  48  L.  ed.  525,  536,  24  Sup.  Ct. 
Hep.  349;  United  States  ex  rel.  West  v. 
Hitchcock,  205  U.  S.  80,  51  L.  ed.  718,  27 
Sup.  Ct.  Rep.  423;  Oceanic  Steam  Nav.  Co. 
V.  Stranahan,  214  U.  H.  320,  :J38-340,  53 
L.  ed.  1(M3,  1021,  1022,  29  Sup.  Ct.  Rep. 
671 ;  Zakonaite  v.  Wolf,  226  U.  S.  272,  275, 
57  L.  ed.  218,  220,  33  Sup.  Ct.  Rep.  31. 
And  we  pass  without  anything  but  state- 
ment tlie  proposition  that  an  establishment 
of  a  religion  or  an  interference  with  the 
free  exercise  thereof,  repugnant  to  the  1st 
Amendment,  resulted  from  the  exemption 
clauses  of  the  act  to  which  we  at  the  outset 
referred  because  we  think  its  unsoundness 
is  too  apparent  to  require  us  to  do  more. 

Finally,  as  we  are  unable  to  conceive 
upon  what  theory  the  exaction  by  goveni- 
ment  from  the  citixen  of  the  jierformance  of 
his  supreme  and  noble  duty  of  contributing 
to  the  defense  of  the  rights  and  honor  of  the 
nation  as  the  result  of  a  war  declared  hv 
the  great  representative  body  of  the  i>eople 
can  be  said  to  be  the  imposition  of  involun- 
tary servitude,  in  violation  of  the  prohibi- 
tions of  the  13th  Amendment,  we  are 
constrained  to  the  conclusion  that  the  con- 
tention to  that  effect  is  refuted  by  its  mere 
statement. 

Affirmed. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS 
EX  REL.  FRANZ  SARTISON 

V. 

WALTER  E.  SCHMIDT,  Chief  Inspector  of 
Grain,  et  al.,  Appts. 

(281  III.  211,  117  N.  E.  1037.) 

Officer  ^  wrongful  dismlsHal  —  right  to 
salary. 

An  employee  under  tlie  civil  service  who 
is  wrongfully  dismissed  from  the  service 
and  sub&tequently  reinstated  under  a  court 
order  cannot  hold  the  pul»Iic  liable  for  his 
salary  during  his  absenc*e  where  it  was  paid 
to  one  who  performed  the  duties  of  the 
office  under  ^  regular  appointment  to  that 
position. 
For  other  f^ases,  see  Officers,  II,  6,  in  Dig. 

1-52  N.  8. 

(December  19,  1917.) 

APPEAL  by  respondents  from  a  judgment 
of  the  Circuit  Court  for  Sangamon 
County  granting:  a  writ  of  mandamus  to  com- 
pel them  to  place  relator's  name  on  the  pay 
roll  and  pay  him  for  the  time  he  was  illegal- 
ly  laid   off   as   a  grain    helper.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  J.  Brnndage,  Attorney 
General,  and  Clarence  X.  Uoord,  Assist- 
ant Attorney  Oeneral.  for  appellants: 

The  payment  of  the  salary  provided  for 
an  office,  or  position  in  the  nature  of  an 
office,  to  a  de  facto  incumbent  is  a  de- 
fense to  a  claim  against  the  public  cor- 
poration or  officer  making  such  payment, 
in  an  action  against  such  corporation  or 
officer  by  the  de  jure  officer  to  recover  such 
salary. 

29  Cyc.  269:  8  Am.  &  Eng.  Enc.  Law, 
2d  ed.  813;  Mechem,  Pub.  Off.  §  332;  Mc- 
Quillin,  Mun.  Corp.  §  518;  Dolan  v.  New 
York,  68  X.  Y.  274.  23  Am.  Rep.  168; 
Stearns  v.  Sims,  24  Okla.  623,  24  L.R.A. 
(N.S.)  475,  104  Pac.  44:  Nail  v.  Coulter, 
117  Ky.  747,  78  S.  \V.  1110,  4  Ann.  Cas, 
671 ;  terhune  v.  New  York,  88  N.  Y.  247, 
42  Am.  Rep.  248;  Coughlin  v.  McElroy,  74 
Conn.  397,  92  Am.  St.  Rep.  224,  50  Atl. 
1025;  El  Paso  County  v.  Rohde,  41  Colo. 
2.")8,  16  L.R.A.(N.S.)  794,  124  Am.  St.  Rep. 
134,  95  Pac.  551:  Brown  v.  Tama  County, 
122  Iowa,  745,  101  Am.  St.  Rep.  296,  98 
N.  W.  562:  Saline  County  v.  Anderson,  20 
Kan.  298,  27  Am.  Rep.  171:  State  ex  rel. 
McDonald  v.  Newark,  58  N.  J.  L.  12,  32 
Atl.  384:  Chandler  v.  Hughes  County,  9' 
S.  D.  24,  67  N.  W.  946;   Samuels  v.  Har 


Note.  —  For  payment   to  de  facto  officer 
as  defense  to  an  action   for   salary  by  de 
jure   officer,   see   annotation    following  this 
case,  post,  373. 
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rington,  43  Wash.  603,  117  Akn.  8t.  Hep. 
1075,  86  Pac.  1071:  Bradley  v.  George- 
town, 1 18  Ky.  735,  82  S.  W.  303 :  Chicago 
V.  Luthardt,'  191  111.  522,  61  N.  E.  410: 
Chicago  V.  People,  210  111.  84,  71  N.  E. 
816;  BuUis  v.  Chicago,  235  lU.  472,  8o 
N-  E.  614:  People  ex  rel.  Blachly  v.  Cof- 
fin, 279  111.  401,  117  N.  E.  85. 

Messrs.  P.  K.  Jolinson  and  Stevens  S: 
Herndon  for  appellee. 

Carter,  Ch.  J.,  delivered  the  opinion  of 
the  court : 

Franz  Sartison,  the  relator,  filed  his  pe- 
tition for  a  writ  of  mandamus  in  the  cir- 
cuit court  of  Sangamon  countv  in  Novem- 
ber,  1916.  A  demurrer  being  sustained, 
the  relator  thereafter  filed  an  amended  pe- 
tition. Answers  were  filed  by  appellants, 
and  the  relator  filed  a  general  demurrer 
to  said  answer.  This  demurrer  was  sus- 
tained by  the  court,  and,  the  appellants 
having  elected  to  abide  by  their  answer, 
the  court  ordered  the  writ  of  mandamus 
to  issue.  From  that  decretal  order  this 
appeal  has  been  taken  to  this  court. 

The  amended  petition  sets  up,  among 
other  things,  that  on  and  prior  to  July  1, 
1911,  the  relator  held  a  place  or  position 
as  grain  helper  in  the  East  St.  Louis  grain 
inspection  office  of  the  state,  and  continued 
to  hold  that  position  until  September  1. 
1915,  under  the  classified  civil  service  of 
the  state;  that  during  said  time  he  per- 
formed his  duties  in  said  poi«ition  in  a 
satisfactorv  and  efficient  manner:  that  on 
August  25,  1915.  he  received  a  letter  from 
the  deputy  chief  inspector  informing  him 
that  he  was  discharged  from  the  service, 
and  that  charges  had  been  filed  against  him 
by  the  state  Civil  Service  O^mmission :  that 
thereafter  he  reported  daily  for  work,  but 
from  and  after  September  1,  1915,  he  was 
not  allowed  to  work  as  grain  helper;  that 
on  September  15.  1915,  he  received  from  the 
state  Civil  Service  Commission  a  copy  of 
the  charges  against  him,  charging  that  he 
had  failed  to  obey  the  orders  of  superior 
officers  and  submit  to  certain  examinations 
held  by  the  state  Civil  Service  Commis- 
sion; that  on  October  23,  1915,  he  received 
a  notice  that  he  was  discharged  from  said 
position;  that  on  January  28,  1916,  he  re- 
ceived from  the  state  Civil  Service  Com- 
mission a  copy  of  an  order  stating  that, 
on  account  of  the  decision  of  the  superior 
court  in  People  ex  rel.  Estelle  S.  Baird 
v.  Stevenson,  he  had  been  reinstated  and 
would  be  allowed  to  resume  his  work  a* 
grain  helper  on  February  1.  1916.  The 
relator  prayed  that  the  respondents  be  re- 
quired to  place  his  name  upon  the  pay 
roll  and  pay  him  for  the  time  he  was  il- 
legally laid  off  as  grain  helper. 
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The  rMpotMients  iti  Uieiv  answer  admitted 
■tiie  facts  as  to  the  discharge  and  restora- 
tion of  the  relator  as  grain  helper,  and  also 
averred  that,  from  September  1,  1015,  until 
February  5.  1916,  James  A.  Routh,  who 
»aii  eligible  under  the  state  Crvil  Servioe 
Law  (Hard's  Rev.  Stat.  101^-16,  chap.  24a) 
for  grain  helper  in  the  state  grain  inspec- 
tion department  at  East  Ht.  Louis,  was 
appointed  to  that  position  by  the  proper 
oilicials  of  the  state,  and  worked  and  re- 
ceived pay  for  his  work  in  said  position 
from  September  1,  1915,  to  February  6, 
1916.  Respondents  further  alleged  in  their 
answer  that  there  was  no  money  appro-. 
priated  in  the  approy)riation  bill  lor  ^le 
year  1915  other  than  the  money  paid  to 
Ronth  for  service  in  said  office  that  could  be 
ijsed  for  the  payment  of  relator. 

It  is  clear  from  the  allegfltions  of  the 
petition  and  ansu-er  that  the  salary  pro- 
vided to  be  paid  to  the  relator  as  grain 
helper  in  the  East  St.  Louis  grain  inspec- 
tion office  was  paid  to  James  A.  Rouih 
during  the  time  for  which  relator  is  now 
seeking  to  recover  pay,  and  the  principal 
question  to  be  decided  here  is  whether  the 
payment  of  a  salary  provided  for  an  office 
or  position  to  a  de  facto  employee  or  offi- 
cer in  said  position  is  a  good  defense  to 
a  claim  against  the  public  corporation 
making  such  payment,  in  an  action  against 
such  corporation  by  a  de  jure  officer  or 
employee  to  recover  such  salary.  This 
court  in  People  ex  rel.  Phillips  v.  liieb, 
So  111.  484,  cited  with  approval  Brown  y. 
Lunt,  37  Ale.  428,  where  a  de  facto  officer  is 
described  as  one  who  actttally  performs  the 
duties  of  the  office  with  apparent  right, 
under  claim  or  color  of  appointment  or 
election.  This  court  also  in  the  same  case 
quoted  from  Ex  parte  Strang,  21  Ohio  St. 
610,  where  it  is  said:  "The  true  doctrine 
seems  to  be  that  it  is  sufficient  if  the  officer 
holds  the  office  under  some  power  having 
color  of  authority  to  appoint;  and  that  a 
statute,  though  it  should  be  found  repug- 
nant to  the  Constitution,  will  give  such 
color.*' 

^ee  also,  as  to  a  definition  of  de  facto 
officer,  Lavin  v.  Cook  County,  245  111.  496, 
02  N.  E.  291.  We  think,  under  these  de- 
cisions, there  can  be  no  question  that  Routh 
was  holding  the  office  or  position  in  ques- 
tion de  facto.  The  general  rule  is  that, 
if  the  payment  of  the  salary  or  other  com- 
pensation to  be  made  by  the  government  is 
made  in  good  faith  to  the  officer  de  facto 
while  he  is  still  in  possession  of  the  office 
the  government  cannot  be  compelled  to  pay 
a  second  time  to  the  officer  de  jure  when 
he  has  recovered  the  office, — at  least  where 
the  officer  de  facto  held  the  position  -  by 
color  of  title.  McchCm,  Pub.  Off .  §  332-; 
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|McQuilliB,  Mun.  Corp.  §  ol8.  Thi^  ruLs, 
however,  is  not  foUowed  in  all  jurisdictions. 
1  Dilh  Mun.  Corp.  oth  ed.  %  429.  This 
author  also  says  in  thih  laat  oited  section: 
*'For  reasons  of  public  policy,  and  recog- 
nising payment  to  a  de  facto  offioer  while 
he  is  holding  the  office  and  discharging  ita 
duties  aa  a  defense  to  an  action  brought 
by  the  de  jure  offi<^er  to  recover  the  same 
salary,  it  is  held  in  many  jurisdictions  that 
an  officer  or  employee  who  ha.s  been  wrong- 
fully removed  or  otherwise  wrongfully  ex- 
cluded froon  office  cannot  necnver-  against 
the  city  for  salary  during  the  period  when 
his  office  was  filled  and  his  salary  paid  to 
another  appointee.  In  aome  jurisdictions, 
too,  this  rule  is  applied  to  payoaeBts  made 
to  de  facto  occupanta  «f  positions  whieii 
are  mere  employments  and  do  not  rise  to 
the  dignity  of  offiees." 

In  our  judgment  the  rule  governing  pay- 
ments to  a  de  facto  officer  is  founded,  on  pub- 
lic policy,  and  applies  with  the  same  £oree 
to  payments  made  to  a  de  facto  occupant 
of  a  position  of  public  employment  although 
not  an  officer,  and  this  is  the  rule  laid  down 
in  Martin  v.  Kew  Yopk,  176  X.  Y.  371,  68 
N.  E.  640. 

The  authorities  a^e  in  hopeless  conflict 
on  the  question  whether  the  de  jYire  officer 
can  recover  from  the  public  authorities  tlie 
salary  that  has  been  paid  in  good  faitii 
to  the  de  facto  officer.  The  leading  case, 
perhaps,  holding  that  no  such  recovery  can 
be  had,  is  Dolan  v.  Xew  York,  68  N.  Y. 
274,  279,  28  Am.  Repi  168,  where  it  was 
said:  "It  is  the  settled  doctrine  in  this 
state  that  the  right  to  the  salary  and 
emoluments  of  a  public  office  attach  to  the 
true  and  not  to  the  mere  colorable  title, 
and  in  an  action  brotight  by  a  person  claim- 
ing to  be  a  public  officer  for  the  fees  or  com- 
pensation given  by  law  his  title  to  the  office 
is  in  issue,  and  if  that  is  defective  and 
another  has  the  real  right,  although  not 
in  possession,  the  plaintiff  cannot  recover. 
.  .  .  But  it  does  not  follow,  from  the 
conclusion  that  the  defendant  could  have 
successfully  defended  an  action  brought  by 
Keating  to  recover  the  salary  of  assist- 
ant clerk,  that  it  Avas  not  justified  in  treat- 
ing him  as  an  officer  de  jure  when  claim- 
ing it,  and  paying  it  upon  that  assump- 
tion. It  is  clear  that,  if  the  city  could 
rightfully  pay  the  salary  to  Keating  dur- 
ing his  actual  incumbency,  and  has  paid 
it>  it  cannot  be  required  to  pay .  it  again 
to  the  plaintiff.  We  are  of  opinion  that 
payment  to  a  de  facto  public  officer  ef  the 
salary  of  the  office,  made  while  he  is  in 
possession,  is  a  good  defense  to  an  action 
brought  by.  the  de  jure  officer  to  recover 
the  same  salary  after  he  has  acquired  or 
regained  possession.     .    .    *    Public  policy 
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accords  with  this  view.  Public  offices  are 
created  in  the  intearest  and  for  the  benefit 
of  the  public.  .  .  .  It  is  important  that 
the  public  offices  should  be  filled,  and  that 
at  all  times  persons  may  be  found  ready 
and  competent  to  exercise  official  powers 
and  duties.  If,  on  a  controversy  arising 
as  to  the  right  of  an  officer  in  possession, 
and  upon  notice  that  another  claims  the 
office,  the  public  authorities  could  not  JMiy 
the  salary  and  compensation  of  the  office 
to  the  de  facto  oflloer  except  at  the  peril 
of  paying  it  a  second  time  if  the  title  of 
the  contestant  should  subsequently  be  es- 
tuUlished,  it  is  easy  to  see  that  the  pub- 
lic service  would  be  greatly  embarrassed  and 
its  efficiency  impaired.  Disbursing  officers 
would  not  pay  the  salary  until  the  contest 
was  determined,  and  this,  in  many  cases, 
would  interfere  with  the  discharge  of  official 
functions." 

See  also  Terre  Haute  v.  Bums,  —  Ind. 
App.  — ,  110  X.  E.  004. 

Manv  of  the  various  authorities  on  this 
question  pro  and  con  are  referred  to  and 
commented  on  in  a  note  to  Xall  v.  Coulter, 
4  Ann.  Cas.  673.  See  also  £1  Paso  County 
V.  Rohde,  16  L.R.A.(N.S.)  794,  and  note 
(41  Colo.  258,  124  Am.  St.  Rep.  134,  05  Pac. 
6*51);  Stearns  v.  Sinobs,  24  L.R.A.  (X.S.) 
475,  and  note  (24  Okla.  623,  104  Pac.  44) ; 
8  Am.  A  Eng.  Eno.  Law,  812;  2fl  Cyc.  1430. 

A  discussion  of  the  difl^erent  views  on 
this  question  is  found  in  the  majority  and 
minority  opinions  of  the  supreme  court  of 
Michigan  on  this  subject  in  Board  of  Audi- 
tors V.  Benoit,  20  Mich.  17G,  182,  4  Am. 
Rep.  382.  It  wa8  there  said  in  the  major- 
ity opinion:  **If  courts  themselves,  when 
called  on  for  affirmative  action  in  aid  of 
an  officer,  cannot  inquire  into  his  title,  it 
cannot  be  reasonable  to  allow  or  to  expect 
other  bodies  or  persons  to  do  so.  No  ease 
is  to  be  found  in  which  such  an  inquiry  has 
been  sanctioned,  and  nothing  could  be  more 
unsafe." 

Again,  on  page  184:  "There  may  be 
cases  where  the  redress  of  the  aggrieved 
party  will  be  diflicult,  but  the  public  con- 
venience is  not  on  that  account  to  be  sacrii 
fioed.  It  is  important  to  have  the  right 
man  in  office,  but  it  is  more  important  to 
be  able  to  deal  safelv  with  those  who  are 
actually  in  place,  and  there  would  be  great 
hardship  in  allowing  the  whole  public  in- 
terests to  be  thrown  into  confusion  when- 
ever a  contest  arises  for  office.  It  would 
invite  rather  than  prevent  litigation,  if 
every  claimant  understood  that  by  setting 
up  a  claim  to  office  he  could  stop  the  salary 
of  the  incumbent.'' 

.Judge  Cooley  in  a  very  vigorous  dis- 
senting opinion  argued  in  favor  of  a  con- 
trary rule,  insisting  that  it  was  the  duty 
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of  public  ofiiciahv  if  they  had  any  doubt 
about  the  question,  to  compel  the  de  facto 
officer  to  sue  for  his  pay,  and  thus  there 
would  be  no  obstacle  in  the  way  of  in- 
quiring legally  as  to  whether  he  was  en- 
titled to  hold  the  office  or  not. 

Tliis  court  has  never  lieen  called  upon 
to  pass  on  this  precise  question.  See  rea- 
soning in  May  field  v.  Moore,  53  ID.  428, 
5  Am.  Rep.  52,  In  Chicago  v.  Luthardt, 
191  III.  516,  522,  61  X.  £.  410,  the  plain- 
tiff brought  suit  to  recover  his  salary  while 
wrongfully  excluded  from  his  position  of 
chief  clerk  of  the  detective  bureau,  which 
had  been  held  to  be  in  the  classified  civil 
service  of  the  city.  Th«  court,  in  discusH- 
ing  this  question,  after  holding  that 
Luthardt  was  entitled  to  the  position  under 
the  Civil  Service  Law,  said:  'The  duties 
of  the  office  during  the  time  for  which 
recovery  is  sought,  it  is  true,  were  per- 
formed, and  the  office  lield,  by  one  Joyce, 
who  was  a  sergeant  of  detectives  in  the 
department  of  police,  for  which  latter  posi- 
tion a  salary  of  $125  per  month  wa«  appro- 
priated. It  does  not  appear  that  Joyce 
received  the  salary  pertaining  to  appellee's 
office,  and  we  regard  it  as  immaterial  that 
the  appropriation-  for  the  police  depart- 
ment of  the  citv  for  the  vear  1808  is  ex- 
hausted.  If  exhausted,  it  was  without  au- 
thority of  law,  so  far  as  concerns  appellee's 
salary,  as  it  does  not  appear  to  have  been 
paid  to  Joyce,  who,  without  warrant  of  law, 
held  appellee's  office  and  performed  its 
duties." 

In  BuUis  V.  Chicago,  235  III.  472,  480. 
85  X.  £.  014,  the  court,  in  discussing  a 
somewhat  similar  question,  said:  If  ap- 
pellee was  wrongfully  prevented  from  per- 
forming the  duti<*s  of  his  ofliee  he  may  re- 
cover his  salai*}'  for  the  time  during  which 
he  was  so  prevented,  where  it  ha«  not  been 
paid  to  anyone  performing  the  duties  of 
the  office.** 

It  in  clear  that  the  court  in  these  two 
cases  did  not  intend  to  hold,  contrary  to 
the  general  rule,  that  payment  rondc  in 
gooil  faith  to  a  de  facto  officer  constitutes 
a  bar  against  the  city  to  a  claim  for  tho 
same  salary  made  by  the  officer  de  jure :  and 
nothing  was  said  by  this  court  to  the  con- 
trary in  People  ex  rel.  Blachly  v.  Coflui. 
279  111.  401,  117  X.  E.  85:  People  ex  rel. 
Baird  v.  Stevenson,  270  111.  569,  110  X. 
E.  814;  People  ex  rel.  Mosby  v.  Stevenson, 
272  III.  215,  111  X.  E.  595;  or  People  ex 
rel.  Sellers  v.  Brady,  262  111.  578,  105  X. 
£.  1.  In  those  case^  the  question  at  issue 
was  not  whether  the  relator  was  entitled  to 
the  salary  after  it  had  been  paid  to  another, 
but  whether  or  not  he  was  entitled  to  the 
office,  and  incidentally  to  the  salary.  The 
question  has  never  been  passed  upon  by  this 
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ooiirt»  where  the  sMilary-  has  been  paid) 
whether  it  could  be  recovered  again  irom  the 
citj  by  the  de  jure  officer.  II  the  »aUry  or 
compensation  haa  been  paid  in  good  faith  to 
a  de  facto  empioyee  during  the  time  the 
pwition  waa  in  ht»  postieesioii,  it  cannot, 
tfu  principle,  and  by  the  weight  of  author- 
ity,  be    recovered    again    from    the    city, 


county,  state,  or  other  upovefnmental  Bub- 
division  by  the  de  jure  offic'er. 

Our  eonelusion  on  this  queatioti  renders 
it  unnecessary  for  us  to  consider  or  pas« 
on  the  Bitbeidiary  questions  raised  ia  the 
briefs. 

The  judgment  of  the  Circuit  Court  must 
be  reTersed. 


Annotation — ^Payment  made  to  de  facto  officer  as  defense  to  an  action 

for  salary  by  de  jure  officer. 


Earlier  cases  on  this  question  are  col^ 
lected  and  discussed  in  notes  to  State 
ex  rel.  Greeley  County  v.  Milne^  19 
L.RJL  689;  Ef  Paso  County  v.  Rhode, 
16  L.R.A.(N.S.)  794;  and  Steams  v. 
Sims,  24  L.R.A.(N.S.)  475. 

People  ex  kel.  Saktison  v.  Schmidt, 
ante,  370,  is  in  accord  with  the  weight  of 
authority  as  shown  by  the  cases  cited  in 
the  earlier  notes  a  bore  referred  to. 

The  following  eases  also,  decided  since 
the  preparation  of  the  earlier  notes,  sup- 
port the  majority  rule  that  payment  in 
^ood  faith  of  the  salary  to  a  de  facto 
officer  is  a  good  defense  to  a  claim  for 
salary  during  the  same  period  by  the  de 
jure  officer  against  a  municipality  or 
other  public  corporation:  Walden  v. 
Headland  (1908)  156  Ala.  562,  47  >So. 
79;  Thompson  v.  Denver  (1916)  61  Oolo. 
470,  158  Pac.  309;  People  ex  rel.  Dur- 
ante V.  Burdett  (1918)  —  IlL  — ,  118 
X.  E.  1009;  Terre  Haute  v.  Burns  (1917) 

—  Ind.  App.  — ,  116  X.  E.  604,  rehearing 
denied  in  (1917)  —  Ind.  App.  — ,  117 
X.  E.  519;  Walters  v.  Paducah  (1909) 

-  Ky.  — ,  123  S.  W.  287 ;  Dolan  v.  liOuis- 
viUe  (1911)  142  Ky.  818,  135  S.  W.  272; 
Patterson  v.  State  (1913)  92  Feb.  729, 
139  X.  W.  643  (holding  that  state  officer 
deprived  of  the  office  by  an  injunction 
wrongfully  issued  could  not  compel  state 
to  pay  salary  to  him  for  time  during 
which  he  performed  none  of  the  duties 
of  the  office,  where  it  had  paid  the  salary 
to  the  de  facto  officer);  Hallowell  v. 
Buffalo  Countv  (1917)  —  Neb.  — ,  162 
X.  W.  650;  New  York  v.  Voorhis  (1911) 
129  N.  Y.  Supp.  832;  State  ex  rel.  Powell 
V.  Fassett  (1912)  69  Wash.  565,  125  Pac. 
963. 

The  case  of  People  ex  rel.  Blachly 
v^  Coffin  (1917)  279  Hi.  401.  117  N.  E. 
85,  in  so  far  as  it  eontiiets  with  the 
above  rule,  was  overruled  in  People  ex 
rel.  Durante  v.  Burdett  (HI.)  supra. 

The  rule  is  recognized  also  in  Dinneen 
y.  Bradford  (1914)  190  HI  App.  289, 
which  is  affirmed  in  (1916)  267  Dl.  486, 
108  X.  E.  732,  and  in  North  v.  Battle 
Creek  (1915)  185  Mick  592.  162  N.  W. 
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194.  But  in  the  latter  ease  it  was  held 
to  have  no  application,  because  the  one 
to  whom  the  salary  had  been  paid  did 
not  perform  the  duties  of  the  office  with 
apparent  right  thereto,  so  as  to  make 
bini  a  de  facto  officer;  the  appointment 
under  which  he  assumed  to  act  having 
been  made  by  one  whose  authority  to 
make  the  appointment  had  been  devested 
by  a  new  city  charter. 

And  in  Ardm(H*e  v.  Sayre  (1916)  — 
OWa.  — ,  164  Pac.  356,  it  was  held  that 
the  rule  that  payment  of  the  salary  of 
an  office  to  a  de  facto  offleer  defeats  the 
right  of  the  de  jure  officer  to  recover 
the  salary  of  such  office  does  not  apply 
to  a  mere  usurper,  of  the  office,  or  one 
pretending  to  hold  the  office  without  any 
color  of  title  thereto.  The  court  diis- 
tinguished  the  case  of  Steams  v.  Sims 
(1909)  24  Okla.  623,  24  L.R.A.(X.S.) 
475,  104  Pac.  44,  holding  in  accord  with 
the  general  rule,  as  follows:  ^In  the 
instant  case  the  pretended  appointment, 
being  absolutely  void,  made  without  even 
a  color  of  power  or  right,  was  simply  a 
nullity.  .  .  .  The  case  of  Stearns  v. 
Sims  (Oklft.)  supra,  is  distinguished 
from  the  instant  case  in  this:  That  in 
the  case  cited,  holding  that  the  de  jure 
officer  could  not  recover  from  the  city 
where  the  salary  had- been  paid  to  the 
de  facto  officer,  the  de  jure  officer  had 
been  suspended  by  the  di»triet  court  as 
provided  by  law,  and  the  de  facto  officer 
appointed  by  the  legal  appointing  power. 
There  was  no  question  of  jurisdiction 
either  in  the  power  of  the  court  to  sus- 
pend or  the  power  to  fill  the  vacancy 
during  suspension.  The  temporary  offi* 
cer  was  clearly  a  de  facto  officer.  It 
would  certainly  be  extending  the  doc- 
trine to  a  dangerous  point  to  say  that 
an  officer  could  be  displaced  by  a  power 
or  body  without  any  colorable  right  or 
jurisdiction,  and  another  person  placed 
in  the  position,  and  the  salary  paid  to 
the  pretended  officer,  and  thereby  defeat 
the  regular  officer  of  his  right  to  recover 
his  salary  from  the  paying  body^  espe- 
cially where  the  pretended,  wrongful  re- 
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moval  is  made  by  the  same  power  that 
is  responsible  for  the  pa\'ment/' 

The  rule  above  indicated  was  applied 
in  Hallowell  v.  Buffalo  County   (1917) 

—  Neb.  — ,  162  N.  W.  650,  in  holding 
that  one  removed  from  the  office  of 
county  judge  by  a  judgment  of  the  dis- 
trict court  declaring  the  office  vacant 
was  not  entitled  to  his  salary  during 
the  time  of  removal,  on  reinstatement  to 
the  office  by  the  decision  of  the  supreme 
court  to  the  effect  that  the  district  court 
was  without  jurisdiction  in  the  matter 
and  its  judgment  void,  w^here  the  salary 
had  been  paid  to  one  who  was  appointed 
by  the  county  board  to  till  the  vacancy, 
and  who  duly  qualiiied  and  performed 
the  duties  of  the  office. 

And  the  rule  was  held  to  applv  in 
Thompson  v.  Denver  (1916)  61  Colo/470, 
158  Pac.  309,  to  a  police  operator,  an 
appointive  officer.  The  court  stated  that 
the  city  charter  in  effect  declared  police 
operators  to  be  officers,  and  it  followed 
that  they  were,  at  least  in  some  respects, 
public  officers,  their  duties  being  inti- 
mately connected  with  and  a  part  of  the 
police  system;  that  no  distinction  could 
safely  be  made  on  the  basis  of  compara- 
tive dignity  between  officers,  or  on  the 
fact  that  some  were  appointive  and 
others  elective;  and  that  logically  the 
rule  should  apply  alike  to  all  public 
officers. 

The  rule  is  based  on  public  policy,  to 
the  effect  that  the  people  cannot  be  com- 
pelled to  pay  twice  for  the  same  service. 
Ibid, 

And  the  reasons  for  the  majority  rule 
are  well  stated  in  Terre  Haute  v.  Bums 
(1917)  —  Ind.  App.  -^,  116  N.  E.  604, 
rehearing  in  which  is  denied  in  (1917) 

—  Ind.  App.  — ,  117  N.  E.  519,  as  fol- 
lows: "Where  a  de  facto  officer  has 
received  from  the  proper  officers  the  sal- 
ary attached  to  the  office  for  the  time 
he  occupied  the  office  and  discharged 
the  duties  thereof,  the  decided  weight 
of  authority  is  to  the  effect  that  the 
municii>ality  is  not  liable  to  the  de  jure 
officer  for  such  salary,  though  he  may 
obtain  possession  of  the  office  and  show 
that  he  has  been  wrongfully  kept  out  of 
the  same.  .  .  .  The  prevailing  rule 
above  announced  is  based  upon  the 
rights  and  convenience  of  the  public  who 
have  dealings  with  the  office  so  held  by 
such  officer.  The  rule  as  generally  an- 
nounced does  not  deny  the  de  jure  offi- 
cer the  right  to  recover  from  the  de 
facto  officer  who  has  kept  him  out  of 
the  office  to  which  he  was  legally  entitled 
the  salary  or  emoluments  accruing  during 

the  time  he  was  so  excluded,  but  it  ex- 
L.R.AJ918C. 


tends  the  rule  which  validates  the  acts 
of  de  facto  officers,  and  protects  third 
parties  dealing  with  them,  to  the  mu- 
nicipality under  which  the  office  is  held, 
and  protects  it  in  the  payment  of  the  sal- 
ary or  the  emoluments  of  the  office  to 
the  de  facto  officer,  without  requiring  it 
to  first  determine,  at  its  peril,  the  title 
or  right  to  the  office  in  question.  The 
prevailing  rule  above  announced  is  gen- 
erally held  to  be  supported  by  public 
policy.  That  disbui'sing  officers  and 
third  persons  dealing  with  reputed  pub- 
lic officers  in  actual  possession  of  the 
office  and  discharging  the  duties  there- 
of can  neither  be  expected  to  know,  nor 
be  required  at  their  peril  to  inquire  into, 
the  validitv  of  the  title  to  such  office  or 
the  qualifications  of  such  officer;  that  as 
to  such  persons  the  occupant  of  iLe 
office  so  discharging  its  duties  must  oe 
held  to  be  what  he  appears,  and  assumes 
to  be,  viz.,  a  duly  authorized  and  quali- 
fied public  official;  that  any  other  rule 
would  impede  the  discharge  of  public 
business  and  tend  to  uncertainty  and  in- 
efficiency in  dischai'ging  the  duties  of  the 
office,  and  in  some  instances  occasion  un- 
necessary loss  or  hardships.  Another 
consideration  iiniply  supports  the  pre- 
vailing rule,  viz.,  that  it  is  for  the  best 
interests  of  the  community  that  public 
offices  shall  be  filled  and  the  duties  per- 
taining thereto  be  promptly  and  efficient- 
ly discharged;  that  to  secure  ends  it  is 
generally  necessary  to  pay  the  officer 
who  discharges  the  duties  of  the  office 
with  reasonable  promptness;  that  pay- 
ment in  good  faith  to  the  de  facto  officer 
by  the*  municipality  or  person  liable  for 
the  salary  or  emoluments  due  the  officer 
is  deemed  to  be  both  expedient  and  justi- 
fiable. To  the  public,  or  the  municipal- 
ity, the  important  thing  is  the  discbarge 
of  the  duties  of  the  office  by  some  com- 
petent official.  The  questions  of  who  is 
entitled  to  hold  the  office  and  receive 
the  payment  of  the  salary  are  secondary 
in  importance,  and  may  well  be  left  to 
the  parties  directly  concerned,  except 
as  above  indicated." 

The  minority  view,  that  payment  by  a 
citv  to  the  de  facto  officer  of  the  salarv 
is  not  a  defense  to  an  action  against  the 
city  by  the  de  jure  officer,  is  supported 
bv  the  case  of  Cleveland  v.  Luttner 
(i915)  92  Ohio  St.  493,  111  N.  E.  280, 
Ann.  Cas.  1917D,  1134,  in  which  it  was 
held  that  policemen  wrongfully  dis- 
charged could  recover  salary  for  the 
time  thev  were  excluded  from  the  office, 
lafter  they  had  been  reinstated,  although 
other  policemen  had  been  ap})ointe<l  in 
their  stead  and  had  drawn  the  salary 


ANKO.— DK  JURE  OFFICERS-SALARY— PAYMENT  TO  DE  FACTO. 


376 


of  the  office  during'  such  time.  The  court 
said:  '*A  public  officer  is  a  public  serv- 
ant, whether  he  be  a  polieeman  of  a 
municipality  or  the  President  of  the 
United  States.  His  candidacy  for  ap- 
pointment or  election,  his  commiseion, 
his  oath  in  connection  -with  the  law  under 
which  he  serves,  and  the  emoluments  of 
his  office,  constitute  the  contract  between 
him  and  the  public  he  serves.  The  Con- 
stitution of  Ohio  guarantees  to  everyone 
redress  for  any  injury  done  him  in  his 
land,  goods,  person,  reputation,  etc.,  and 
assures  him  remedy  by  due  course  of 
law,  and  that  justice  shall  be  adminis- 
tered without  denial  or  delay.  If  the 
public  servant,  a  policeman  in  this  case, 
be  wrongfully  dismissed  from  public 
office,  he  should  have  the  same  remedy 
I  or  such  w^rong  as  a  private  servant  for 
any  wrong  done  him  in  his  employment. 
The  theory  in  both  cases  should  be  to 
make  the  wronged  party  whole;  that  is, 
to  reimburse  him  for  his  loss.  The  mere 
tact  that  the  wronging  party  employs  or 
appoints  someone  else  during  the  period 
of  wrongful  ouster  should  not  excuse 
him  for  the  full  measure  of  his  duty  and 
liability." 

So  the  view  was  taken  in  San  Antonio 
?.  Steingruber  (1915)  —  Tex.  Civ.  App. 
— ,  177  S.  W.  1023,  that  where  the  de 
jure  officer  is  wrongfully  ousted  the  mere 
fact  that  the  siUary  is  paid  to  a  de  facto 
officer » does  not  deprive  the  de  jure  offi- 
cer of  his  right  to  recover  the  same  dur- 
ing the  period  of  removal.  The  court 
said  that  to  so  hold,  regardless  of  wheth- 
er the  payment  was  made  over  the  pro- 
test of  the  de  jure  officer,  and  despite 
reasonable  efforts  on  his  part  to  prevent 
it,  would  be  unjust.  It  should  be  ob- 
sen^ed,  however,  that  in  this  case  the 
evidence  was  held  to  show  such  an  aban- 
donment of  the  office  by  the  one  removed 
therefrom  as  precluded  him  from  recov- 
ering the  salary, — it  appearing  that 
after  removal  he  ceased  to  demand  the 
.salary,  which  was  payable  monthly,  and 
did  not  seek  to  prevent  the  payment 
thereof  to  the  de  facto  officer,  or  to  pro- 
test against  such  payment ;  that  he  never 
notified  the  mayor  ot  city  council  that 
he  did  not  consider  himself  discharged; 
and  that  he  took  no  steps  to  recover  the 
office  or  the  salary  until  after  the  term 
of  office  had  expired. 

And  the  fact  that  the  city  might  be 
unable  to  recover  the  salary  paid  to  the 
de  facto  officer,  because  of  the  latter's 
insolvency,  was  held  in  San  Antonio  v. 
Steingruber  (Tez.)  supra,  immaterial  as 
regards  the  rights  of  the  de  jure  officer 
to  recover  from  the  city  the  salary  dur- 
L.R.A.1918C. 


ing  the  time  he  was  wrongfully  deprived 
of  the  office. 

The  doctrine  that  payment  of  the 
salary  to  the  de  fa^to  officer  is  not  a 
defense  in  a  claim  by  the  de  jure  offi- 
cer against  a  county  for  the  same  salary 
is  approved  (obiter)  in  Hogan  v.  Hamil- 
ton County  (1915)  132  Tenn.  554,  179 
S.  W.  128,  on  the  authoritv  of  Memphis 
V.  Woodward,  12  Heisk.  (Tenn.)  499,  27 
Am.  Rep.  760,  which  is  cited  in  the  note 
on  this  question  in  19  L.R.A.  689. 

Importance  does  not  seem  to  be  at- 
tributed in  most  of  the  ahove  cases  to 
the  fact  that  when  the  salary  was  paid 
to  the  de  facto  officer  the  right  to  the 
office  was  being  contested  and  that  the 
public  corporation  may  have  had  notice 
of  the  contest.  Thus,  in  Thompson  v. 
Denver  (1916)  61  Colo.  470,  158  Pac. 
309,  the  de  jure  officer  was  held  not  en- 
titled to  recover  from  the  municipality 
salary  for  a  period  during  which  he  had 
been  wrongfully  excluded  from  the  office 
where  the  salary  had  been  paid  to  the 
de  facto  officer,  although  the  exclusion 
covered  a  period  of  over  two  vears,  while 
an  appeal  was  pending  from  the  decision 
of  the  police  board  discharging  him  from 
the  service. 

And  it  was  held  in  Walters  v.  Padu- 
cah  (1909)  —  Ky.  — ,  123  S.  W.  287^ 
that  the  question  whether  a  municipal- 
ity was  liable  for  salary  to  a  de  jure 
officer  during  the  time  he  was  wrong- 
fully deprived  of  the  office,  where  it  had 
paid  the  salary  to  a  de  facto  officer,  did 
not  depend  on  the  question  whether  the 
payment  was  made  wnth  notice  of  a  con- 
test or  claim  by  another  party  to  the 
office,  but  depended  on  whether  the  pay- 
ment was  made  before  or  after  judgment 
of  ouster.  The  court  said  that  in  every 
case  there  is  necessarily  a  contest  be- 
tween the  de  facto  and  de  jure  officers, 
that  the  duties  of  the  office  must  be  per- 
formed, and  the  city  through  its  officers 
must  recognize  one  or  the  other;  and 
that  the  municipality  could  not  be  held 
responsible  for  the  mistake  of  its  officers 
in  recognizing  the  wrong  claimant. 

It  was  accordingly  held  in  Walters  v. 
Paducah  (Ky.)  supra,  that  the  fact  that 
the  municipality  knew  that  the  right  to 
the  office  of  city  treasurer  was  contested, 
and  that  a  third  party,  who  was  after- 
wards adjudged  the  de  jure  officer,  was 
assuminf^  to  perform  certain  duties  of 
the  office,  although  without  recognition 
of  his  right  to  do  so  by  the  municipal 
authorities,  did  not  render  it  liable  to 
the  latter  for  the  salary  which  it  had 
paid  to  the  de  facto  officer,  w^ho  was  in 
possession  of  the  office  and  of  its  records. 
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aad  who  paid  out  the  money  of  the  cit^* 
to  settle  claims  against  it,  and  was 
recognized  as  the  acting  oMcer. 

The  intimation  in  Walters  v.  Padu- 
cah  (Ky.)  supra,  that  voluntary  pay- 
ment of  the  salary  to  the  de  facto  officer 
will  not  be  a  defense  if  made  after  no- 
tice of  adjudication  of  the  rights  of  the 
de  jure  officer  is  supported  by  the  cases 
of  Markus  v,  Duluth  (1917)  —  MJjm.  — , 
ld4  N.  \V.  906,  and  New  York  v.  Voor- 
his  (1911)  129  N.  Y.  Supp.  832.  In  the 
former  case,  in  the  syllabus  by  the  court, 
the  rule  is  laid  down  that  payment  of  the 
compensation  to  a  de  facto  officer,  who 
is  installed  in  the  office,  with  notice  of 
the  right  of  the  de  jure  officer,  who  was 
wrongfully  excluded  from  the  office,  is 
no  defense  to  an  action  by  the  de  jure 
officer  to  recover  the  compensation  for 
the  period  of  wrongful  exclusion.  This 
rule  was  applied  where  the  city  paid 
the  salary  to  the  de  facto  officer,  with 
knowledge  that  the  de  jure  officer  had 
previously,  in  an  action  in  court,  estab- 
lished his  right  to  the  office. 

And  in  New  York  v.  Voorhis  (N.  Y,) 
supra,  it  was  held  not  a  defense  to  a 
claim  against  a  city,  by  one  wrong- 
fully removed  from  office,  for  salary 
during  the  period  of  removal,  that  the 
salary  has  been  paid  to  the  de  faoto  offi- 
cer, if  such  payment  was  made  pending 
an  unsuccessful  appeal  from  an  adjudi- 
cation that  the  one  removed  was  the  de 
jure  officer;  the  remedy  of  the  city  being 
against  the  de  facto  officer  for  reim- 
bursement. 

Under  a  statute  providing  that  when 
the  title  to  office  is  contested  by  proceed- 
ings instituted  in  any  court  for  that  pur- 
pose no  warrant  can  thereafter  be  drawn 
or  paid  for  any  part  of  the  salary  until 


the  proceeding  has  been  finally  deter- 
mmed,  it  was  held  in  Wynne  v.  Butte 
(1912)  45  Moait.  417,  123  Pae.  531,  that 
it  was  not  a  defense  to  an  action  by  a 
chief  of  police,  for  his  salary  for  a 
period  during  which  he  was  wrongfully 
prevented  fnim  discharging  the  duties 
of  the  office,  that  after  he  had  instituted 
quo  warranto  proceedings  the  salary  had 
been  paid  to  a  de  facto  officer. 

And  it  was  held  also  in  Wynne  v. 
Butte  (Mont.)  supra,  that  the  city  could 
not  avoid  the  subsequent  payment  on  the 
ground  that  it  did  not  receive  notice  of 
the  pendency  of  the  quo  warranto  pro- 
ceedings, owing  to  the  failure  of  the 
clerk  of  the  district  court  to  certify  to 
the  disbursing  officer,  as  required  by 
statute,  the  fact  that  the  title  to  the 
office  was  contested. 

Payment  to  the  de  facto  officer  is 
matter  of  defense,  to  be  pleaded  by  the 
defendant  in  an  action  by  the  de  jure 
officer  against  a  municipality  for  the 
salary  during  the  time  he  was  wrongfully 
deprived  of  the  o^ee,  and  it  is  not  neces- 
sary that  plaintiff  allege  that  payment 
of  the  salary  was  not  made  to  a  de  facto 
officer.  San  Antonio  v.  Steingruber 
(1915)  —  Tex.  Civ.  App.  — ,  177  S.  W. 
1023. 

The  question  of  liability  of  a  de  facto 
officer  to  the  rightful  incumbent  for 
compensation  and  fees  is  treated  in  a 
note  to  Albright  v.  Sandoval,  54  L.  ed. 
(U.  S.)  502,  in  which  it  is  said  that 
Hhe  authorities  are  weil-nigh  unanimous 
that  the  rightful  incumbent  of  a  public 
office  may  recover  from  the  de  facto  offi- 
cer the  salary,  fees,  and  emoluments  of 
the  office  received  by  the  latter  during 
his  possession  of  the  office."    R.  £.  H. 


KEXTUCKY  COURT  OP  APPEALS. 

LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY,  Appt,, 

V. 

N.    B.    BOWLING,   Adrar.,    etc.,    of    J.    T. 
Pavne,  Deceased. 

I 

(177  Ky.  462,  107  S.  W.  928.) 

Evidence  — snffiolency  —  oa use  of  death. 

L  Backing  cars  agaiDBt  others  standing 
on  a  switch,  without  warning  or  lookout, 
nuiv  be  found  to  be  the  proximate  cause 


of  death  of  an  inspector  at  work  about  the 
standing  cars  in  performance  of  his  duty. 
\rli09e  iKxLy  is  found  wedged  under  the  car 
in  »iich  a  way  as  to  indicate  that  hia  death 
was  caused  by  their  movement. 
Fqr  oth'cr  ca8€9,  see  Evidence,  XII,  6,  in 
Dig.  1-^2  y.  H. 

Master  and  servant  —  car  inspector  — 
violation  off  blue  flag  rule  —  duty  of 
company. 

2.  Fa  i  hi  re  of  a  car  inspector  to  place  & 
!  blue  flag  as  required  by  the  company's  rule, 
I  when  going  bcneatli  a  standing  car.  does  not 
.  relieve  the  company  from  the  duty  of  main- 


Note. —As  to  negligence  in  going  with- 
out previous  notice  under  or  between  cars 
liable  to  be  moved  at  any  time,  sec  annota- 
tion following  this  case,  post,  380. 

Grenerally,  as  to  disobedience  of  master's 
rules  as  contributory  negligence^  aee  L.R.A, 
L.R.A.1918C 


Indexes  under  the  title,  "Master  and  Serv- 
ant,'* subtitles,  "Contributory  negligence" — 
"Disobedience  of  master's  rules  as\," 

The  duty  to  reduce  to  present  value  the 
pecuniary  loss  to  the  statutory  beneficiaries 
from  death  is  considered  in  the  annotatioB 
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tainmg  «  Idokovt  and  givisg  thneiy  wnm- 
ia%  when  pvopelling  ether  can  agaanf^t  it 
in  yahU  where  nneh  awitching  ia  done,  and 
oumeroua  cai^e  must  be  iiiepeoted  b^^  per- 
sons going  between  caris  lor  only  short 
periods,  awl  tbe  ^g  rule  is  habitually  dis- 
rcgardeid. 

For  other  eases,  see  Vaster  and  f^ercaniy  IT. 
d,  m  Dig.  1-^52  X.  8. 

Same  •*  assnmption  of  risk  ^  failure  to 
put  out  flag. 

3.  A  ear  inspeetor  deeii  not,  by  failing 
to  protect  himself  with  a  blue  ftag  aa .  re- 
quired by  an  hal»ituaily  di$regarded  rule, 
when  going  between  landing  cars,  afuuune 
Uie  ris»k  of  injury  by  the  propelling  of  other 
(■ar»  against  the  standing  cars  without  look- 
out or  warning. 

For  other  cases,  see  Master  and  Servant,  II. 
6,  3,  ft,  in  Dig.  1-02  X,  S. 

Appeal  —  iuadnilasible  evidence  —  non- 
prejudicial error. 

4.  The  admission  of  evidence  in  an  action 
to  hold  a  railroad  company  liable  lor  injury 
to  a  ear  inspector,  of  the  use  of  the  yard 
by  nonemployeea,  is  not  prejudicial  error 
Hhere  the  instructions  make  the  company's 
duty  depend  on  the  ex^tent  of  such  use  by 
tiiiplovees. 

for  other  cases,  see  Appeal  and  Krror,  VII, 
m,  J,  o,  (5),  in  Dig.  i-J^  .Y.  H. 

Same  —  failure  to  give  ln.struction  ^ 
abseiH-e  of  request. 

5.  An  instruction  in  an  action  for  wrong- 
ful death,  which  does  not  preclude  the  fix- 
ing of  the  damages  awarded  at  the  present 
worth  of  future  benetit,  is  not  erroiieous 
lor  lailure  to  reqiiire  such  limitation,  if  the 
defendant  oflfers  no  instruction  upon  the 
{•ubject. 

For  other  cases,  see  Trial,  III.  6,  in  Dig. 

1-51  y.  s. 

(October  30,  1917.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Bullitt  County 
in  lavor  of  plaintiff  in  an  action  brought 
under  the  Federal  Employers'  Laability  Act 
to  recover  daxnages  for  the  alleged  wrong- 
ful death  of  plaintiff's  intestate.    Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mr.  BenJamlB  ]>*  WarUeld,  for  appel- 
lant: 

The  evidence  fails  to  show  the  time, 
cause,  or  manner  of  decedent's  death,  or 
where  he  was  or  what  he  was  doing,  and 
it  was  eirror  for  tJie  court  to  submit  the 
case  to  the  jury  to  guess  away  defendant's 
rights. 

Louisville  Qas  Co.  v.  Kaufman,  S.  &  Co. 


105  Ky.  131,  48  H.  W.  434:  Hollon  v.  Camp- 
ton  Fuel  t  Light  Oo.  127  Ky.  275,  105 
S.  W.  426:  Louisville  &  N.  R.  Co.  v.  Long, 
130  Ky.  304,  117  S.  W.  359;  McDonald 
V.  Louisville  Car  WTieel  &  R.  Supply  Co. 
149  Ky.  801,  149  S.  VV.  3142;  Stuart  v. 
Kaahville,  C.  &  St.  L.  R.  Co-  148  Ky.  127, 
142  S.  W.  232. 

In  failing  to  protect  himself  with  a  blue 
fliig  while  about  the  cars,  under  one  of 
which  he  was  found  dead^  decedent  violated 
peeitive  rules  of  defendant  promulgated  for 
his  benefit,  and  he  assumed  the  risk,  as 
matter  of  law%  of  the  consequences  of  such 
violation. 

Kentucky  k  T.  R.  Co.  v.  Minton,  167 
Ky.  518,  180  is.  W.  831;  Russell  v.  Louis- 
ville &  N.  R.  Co.  —-  Ky.  — ,  124  S.  W.  841; 
Alexander  v.  Louisville  ii  X.  R.  Co.  83  Kv. 
589:  l^^ouisviUe  &  X.  R.  Co.  v.  Scanlon, 
22  Ky.  L.  Rep.  1400,  80  S.  W.  643;  Louis- 
ville &  N.  R.  Co.  v.  Lumpkin,  136  Ky.  290, 
124  S.  W.  318,  144  Ky.  621,  139  S.  W.  800; 
Louisville  &  N.  H.  Co.  v.  Moran,  148  Ky. 
418,  146  S.  W.  1131;  Sinclair  v.  Illinois 
C.  R..  Co.  30  Ky.  L.  Rep.  1040,  100  8.  W. 
236;  Louudvilie  &  Interurban  R.  Go.  v. 
Kraft,  156  Ky.  71,  L.R.A.1916E,  263,  160 
S.  W.  803;  Chesapeake  &  O.  R.  Co.  v. 
Barnes,  182  Ky.  728,  117  S.  W.  261; 
Thomas  v.  Houston,  8.  &  G.  Co.  146  Ky. 
156,  37  I..R.A,(N.S.)  950,  142  8.  W.  214, 
Ann.  Cas.  1013C,  185:  Louisville  &  N.  R. 
Co.  v.  Heinig,  162  Ky.  14,  171  S.  VV.  853; 
Cineinuati,  N.  O.  &,  T.  P.  R.  Co.  v.  Gold^ 
ston,  i&6  Ky.  410,  161  S.  VV.  246:  Hehn 
V.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  156 
Ky-  240, 160  S.  W.  945;  Long  v.  Southern  R. 
Co.  155  Ky.  280,  159  S.  VV.  779;  Seaboard 
Air  Line  R.  Co.  v.  Horton,  288  U.  S.  492, 
58  L.  ed.  1062,  L.R.A.1915C,  1,  34  Sup.  Ct 
Rep.  635,  Ann.  Cas.  1915B,  475,  8  N.  C. 
C.  A.  834. 

The  court  erred  in  admitting  evidence, 
and  submitting  it  to  the  jury,  as  to  whether 
or  not  defendant  was  negligent  in  not  dis- 
oovering  decedent's  peril  and  protecting  him 
from  its  consequences^  for  the  reason  that 
whatever  defendant's  duty  in  the  premises 
might  have  been  aa  to  others  than  decedent, 
it  did  not  owe  such  duty  to  him,  and  there 
can  be  no  negligence  whore  there  is  no 
duty. 

Cincinnati,  K.  O.  4  T.  P.  R.  Co.  v.  Har- 
rod,  132  Ky.  445,  115  S.  W.  699;  Hehn 
v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  156 
Ky.  240,  160  S.  VV.  945:  Kentucky  &  T. 
R.  Co.  v.  Minton,  167  Ky.  516,  180  S.  W. 


following  Chesapeake  &  O.  R.  Co.  v.  Kelly, 
LR.A.1017F,  373. 

The  general  subject  of  excessive  or  inade- 
quate damages  for  personal  injuries  result- 
ing in  death  is  considered  in  the  annotation 
to  St.  Louis,  I.  M.  k  S.  R.  Co.  v.  Craft, 
L.K.A.1918C. 


L.R.A.1916C,  820.  A  similar  question  with 
renpect  to  personal  injuries  not  resulting  in 
death  is  considered  in  the  annotation  to 
Padrick  v.  Great  Northern  R.  Co.  L.R.A. 
1916F,  30. 


378 


KENTUCKY  COUBT  OS  APPEALS. 


831:  ColemAn  v.  Pittsburg,  C.  C.  &  St. 
h.  R.  Co.  13«  Ky.  550,  03  S.  W.  39;  Louis- 
ville &  N.  R.  Co*.  V.  Hunt,  142  Ky.  780,  135 
S.  W.  288;  CoTiniff  v.  LouisvUle,  H.  &  St. 
L.  R.  Co.  124  Ky.  766,  99  8.  W.  1154; 
Lexington  &  E.  R*.  Co.  v.  Sniith,  172  Ky. 
117,  188  8.  W.  1091:  Wickham  v.  Louis- 
ville &.  N.  R.  Co.  (Crume  v.  Louisville  & 
N.  R.  Co.)  135  Ky.  288.  48  L.R.A.(X.S.) 
150.  122  S.  \V.  1*54;  Klli«  v.  Louisville, 
H.  &  St.  L.  R.  Co.  155  Ky.  745,  160  S. 
VV.  512;  ClieHapeake  &  O.  R.  Co.  v.  Lang, 
135  Ky.  76,  121  8.  \V.  093:  Blankenship 
V.  Norfolk  &  W.  R.  Co.  147  Ky.  260,  143 
S.  \V.  995;  Cincinnati,  X.  O.  i  T.  P.  R. 
Co.  V.  Swan,  149  Ky.  141,  147  S.  W.  889; 
McCalley  v.  Chesapeake  &  O.  R,  Co.  (San- 
ders V.  Chesapeake  &  O.  R.  Co. )  169  Ky. 
47,  L.R.A.1916F,  551,  183  S.  W.  234./ 

It  wai^  improper  to  admit  evidence  as  to 
the  amount  of  use--  made  by  pedestrians 
of  defendant's  yard  at  the  point  of  acci- 
dent. 

Willis  V.  Louisville  k  N.  R.  Co.  164 
Ky.  124,  175  S.  W.  18. 

MeKgrs.  Danglierty  &  Fulton,  C.  P. 
Bradbury,  and  Ernest  X.  Fulton  for  ap- 
pellee. 

Clay.  C,  filed  the  following  opinion: 
X.  B.  Bowlinor.  as  administrator  of  J. 
T.  Payne,  deceat^ed,  brought  this  suit  under 
the  Federal  Employers'  Liability  Act  (Act 
April  22,  1908,  cliap.  149.  .35  Stat,  at  L. 
65,  Comp.  Stat.  1916,  §§  8057-8665)  against 
the  Louisville  &  Xashville  Railroad  (Com- 
pany, to  recover  damages  for  his  death. 
The  jury  returned  a  verdict  in  his  favor 
for  $5,050,  of  which  sum  they  apportioned 
$5,000  to  the  decedent's  widow,  and  $50  to 
his  daughter.  Judgment  was  entered  ac- 
cordingly, and  the  railroad  company  ap- 
peals. 

AcccNTding  to  appellee's  evidence,  appel- 
lant is  an  interstate  carrier,  and  at  the 
time  of  his  death  decedent  was  in  its  em- 
ploy as  ear  inspector  and  repairer.  At  about 
^  o'clock  on  the  morning  of  the  accident, 
which  occurred  on  October  25,  1915,  J. 
R.  Carpenter,  the  company's  chief  car  in- 
spector, met  decedent  and  said,  ''53  is 
called."  This  was  an  order  to  the  decedent 
to  inspect  the  cars  and  see  that  they  were 
ready  to  go  out.  These  cars  were  assembled 
on  track  Xo.  1,  in  the  l^banon  Junction 
yards,  and  53  was  an  interstate  train.  About 
8  o'clock  that  morning  train  Xo.  18  arrived 
at  Lebanon  Junction  from  Bowling  Green. 
At  that  time  there  were  eight  empty  cars 
on  track  X'o.  1.  After  doing  some  other 
switching,  the  engine  on  train  Xo.  18 
pushed  a  cut  of  four  vath  onto  the  north  end 
of  track  Xo.  1.  Twu  attempts  were  made  to 
couple  thin  cut  of  cars  to  the  eight  cars  al- 
L.R.A.19]ftC. 


ready  on  that  track,  but  bM&uae  of  some  de- 
fect in  the  apparatus  the  coupling  was  not 
made.  During  this  movement  the  eight  cars 
were  shoved  for  a  distance  of  about  three 
or  four  car  lengths.  After  this  movement, 
decedent  was  found  dead  under  the  south 
trucks  of  the  sixth  car  from  the  north 
end  and  the  third  car  from  the  south  end, 
with  one  of  his  legs  wedged  between  the 
arch  bars  and  the  wheel.  While  the  cut  of 
four  cars  was  being  shoved  on  track  Xo. 
1,  no  employee  was  on  the  fitmt  car.  There* 
was  also  evidence  to  the  effect  that  no 
signal  of  the  approach  of  the  four  cars 
was  given.  It  was  further  sliown  that  the 
tracks  in  the  yards  of  the  company  at 
Lebanon  Jimction  wore  used  by  a  large 
numl)er  of  employ e<»s.  Though  the  rules 
of  the  company  require  that  a  workman 
going  under  or  Wtween  cars  shoilld  pro- 
tect himself  with  a  blue  Hag,  Bates  the 
yardmaster,  testified  that  the  inspectors 
were  not  in  the  habit  of  placing  blue  flags 
when  inspecting  trains,  and  that  this  cus« 
tom  had  prevailed  for  a  number  of  years. 
It  was  also  shown  that  it  was  the  custom  in 
the  yards,  when  coupling  an  engine  and  cars 
to  a  cut  of  dead  cars,  to  send  a  brakeman 
ahead  to  inspect  the  cut  of  sars. 

According  to  the  evidence  for  the  com- 
pany, the  chief  car  inspector  gave  the  de- 
cedent no  order  with  reference  to  train  5:t, 
and  decedent  had  no  duties  to  perform 
in  connection  with  the  cut  of  cars  on  track 
No.  1.  As  a  matter  of  fact,  they  had  been 
inspected  the  night  before  by  an  employee 
charged  with  that  duty.  It  was  furthisr 
shown  that  the  eight  cars  in  question  did 
not  go  out  on  train  53  that  day.  but  con- 
stituted a  part  of  another  train.  It  was 
not  customary  for  the  whistle  to  be  blown 
under  such  circumstances,  but  the  bell  on 
the  engine  was  ringing  as  the  engine  backed 
into  the  cars.  If  decedent  was  under  or 
between  the  cars,  he  could  not  have  been 
seen;  otherwise,  he  could  have  been  seen. 
Hie  head  brakeman  looked  down  both  sides 
of  the  eight  cars,  but  did  not  see  anybody. 
If  the  decedent  was  under  or  between  the 
cars,  it  was  his  duty  to  protect  himself 
with  a  blue  flag.  The  company  had  no  rule 
requiring  trainmen  or  switchmen  to  look 
out  for  car  repairers  who  did  not  protect 
themselves  in  this  manner. 

1.  The  first  ground  urged  for  a  reversal 
is  that  the  case  should  not  have  gone  to  the 
jury,  because  appellee  failed  to  prove  that 
the  decedent's  death  was  due  to  any  negli- 
gence on  the  part  of  the  company.  In  this 
connection  it  is  argued  that  the  evidence 
utterly  fails  to  show  for  what  purpose,  or 
under  what  circumstances,  or  at  what 
time,  the  decedent  went  under  or  between 
the  cars,  and  that  the  case  ther^ore  falls 
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within  tbe  wetl-reco<;iiized  rule  that,  iirhere 
the  deeedent's  death  mar  as  ivell  be  at- 
tributed  to  a  cause  for  which  the  company 
Vis  not  responsible  as  to  a  eause  for  which 
it  was  responsible,  the  company's  liability 
iihould  not  be  made  a  matter  of  mere  con- 
jecture on  the  part  of  the  jnry.  Iionis- 
FiUe  ft  X.  R.  Co.  V.  Jjonfi,  139*  Ky.  304, 
117  S.  W.  359:  Louisville  (ias  Co.  v.  Kauf- 
man. S.  ft  Co.  10r>  Kv.  18L  48  S.  W.  434. 

ft 

With  this  contention  we  rannot  agree.  There 
WHS  positive  evidence  that  the  decedent  was 
notified  that  Xo.  53  had  lieeri  called,  and 
that  this  notice  was  equivalent  to  an  order 
to  inspect  the  cars  which  M'ere  to  com- 
pose that  train  and  «ee  that  they  were  in 
condition  to  go  out.  The  cars  which  went 
oat  on  that  train  were  usually  assembled 
on  track  Xo.  1.  Decedent '»  IkkIv  was  found 
united  between  the  arch  bars  and  the 
wheels  of  one  of  the  carii*  aM<«embled  on  that 
track.  Having  been  directed  to  work  there, 
it  is  a  fair  and  reasonable  inferen<'e  that  at 
the  time  of  the  accident  he  was  engaged 
in  the  performance  of  his  duties.  The 
theory  of  suicide  is  not  to  be  entertained. 
The  peculiar  position  of  decedent's  body 
iii  sufficient  to  justify  the  conclusion  that 
his  injuries  did  not  take  place  while  the  cars 
were  standing  still,  but  were  due  t6  the 
admitted  movement  of  the  cars,  and  as 
there  was  evidence  tending  to  show  that 
this  movement  was  caused  J>v  their  contact 
with  the  cut  of  cars  whic-h  the  company 
hail  hacked  on  the  track  in  question  without 
keeping  a  proper  lookont  or  giving  timely 
warning  of  their  approuch,  it  was  for  the 
jury  to  say  whether  the  company's  negli- 
fr^nce  was  the  proximate  cause  of  decedent's 
death. 

It  is  farther  insisted  that  the  company 
did  not  owe  decedent  anv  duty  because  of 
his  failure  to  apprise  its  employees  of  his 
presence  under  or  between  the  cars  by 
means  of  a  blue  flag,  as  required  by  the  com- 
pany's rules.  Tliere  may  l)e  cases  where  no 
duty  arises  until  the  employee  places  the 
warning  signal,  but  these  are  cases  where 
the  company  is  nnder  no  obligation  to  an* 
tieipate  the  presence  of  such  employee. 
Kentucky  ft  T.  R.  Co.  v.  Minton,  167  Ky. 
516.  180'  S.  W.  881.  We  are  not  prepared, 
however,  to  hold  that  in  every  instance  the 
railroad  company  has  discharged  its  full 
dnt>'  to  its  car  inspectors  and  repairers 
whose  work  is  of  a  peculiarly  hazardous 
character,  by  merely  promulgating  a  rule 
requiring  them  to  protect  themselves  by 
placing  a  certain  flag.  In  yards  like  those 
at  Lebanon  Junction,  where  manv  men  are 
employed,  and  several  trains  come  and  go 
each  day,  and  a  great  deal  of  switching  is 
done,  and  numerous  cars  m\ist  necessarily 
be  inspected  and  repaired  by  men  who  fre- 
L.R.A.1918C. 


quently  go  under  and  between  th^  cars  for 
but  a  short  pedod  of  time,  we  conclude 
that  the  company  is  under  the  humane  duty 
to  anticipate  the  presence  ol  such  employees 
under  or  between  the  cars,  and  to  take  such 
precautions  for  their  safety  as  a  proper 
lookout  and  timely  warning  of  approaching 
cars  will  aflTord;  and  this  duty  is  owing 
whether  the  injured  employee  protects  him- 
self by  means  ol  a  blue  flag  or  not,  and 
particularly  hO  where,  as  in  this  case, 
there  was  substantial  evidence  that  the  rule 
requiring  such  action  on  his  part  was  habit- 
ually disregarded  with  the  acquiescence  of 
those  employees  of  the  company  superior 
in  authority  to  the  injured  employee.  Cin- 
cinnati, X.'O.  ft  T.  P.  R.  Co.  v.  Lovell.  141 
Ky.  249,  47  L.R.A.(X.8.)  909,  132  S,  W\ 
509;  T^uisville  ft  X.  R.  Co.  v.  Johnson,  161 
Ky.  824,  171  S.  W.  847;  Norfolk  ft  W.  R. 
Co.  V.  Short,  171  Ky.  047,  188  S.  W.  786. 
But  it  is  suggested  that  decedent  assumed 
the  risk  of  injury  because  of  his  failure 
to  put  out  a  blue  flag,  and  is  therefore  not 
entitled  to  recover.  Of  course,  it  might 
be  said  that  decedent *s  failure  to  put. out  a 
blue  flag  was  the  sole  cause  of  his  injuries, 
if  the  company  owed  him  no  lookout  or 
warning  duty  in  the  absence  of  the  flag",  and 
ihomle  a^ulring  him  to  protect  himself 
in  that  manner  had  not  l>een  habituallv 
disregarded  with  the  acquiescence  of  the 
company.  In  view,  however,  of  our  con- 
clusion that  the  company  owed  him  a  look- 
out and  warning  duty,  notwithstanding  his 
failure  to  oliserve  the  rule,  it  is  clear  that 
such  failure  cannot  be  regarded  as  the  sole 
cause  of  hia  death,  but  might  constitutt^ 
contributory  negligence  going  to  the  dimi- 
nution of  damages.  This  view  of  the  law 
is  well  presented  by  the  given  instructions. 
Instructions  Xos.  A-2  and  A~3  submitted 
the  question  whether  the  company  owed 
decedent  a  lookout  and  warning  duty,  and' 
whether  or  not  its  failure  to  perform  either 
of  these  duties  was  the  proximate  cause 
of  decedent's  death.  Instruction  A>4  tmh* 
mitted  tht^  issue  of  contriljutory  negligence. 
By  instruction  No.  B-1,  the  jury  were  told 
th&t,  if  they  believed  from  the  evidence 
that  decedent  was  concealed  from  view  at 
the  time  of  his  injuries,  and  that  he  placed 
no  blue  flag  on  the  ends  of  the  cars,  they 
should  find  for  the  defendant,  unless  they 
believed  that  tJie  rule  with  reference  to  the 
placing  of  the  blue  flag  was  habitually  dis- 
regarded with  the  acquiescence  of  the  com- 
pany, and  should  further  believe  as  in  in- 
struction A-3.  These  instructions  are  as- 
sailed on  the  ground  that  the  company  was 
entitled  to  a  peremptory,  and  there  was  no 
evidence  to  support  them.  This  contention 
cannot  be  sustained  for  the  reasons'  here- 
tofore pointed  out. 
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Complaint  Is  made  of  the  introduetioQ 
of  evidence  ot  the  use  of  the  eompanv's 
>'ard8  by  persons  other  than  its  employees. 
Thig  was  not  prejudicial,  because  in  the  In- 
structions tlie  lookout  and  warning  duty 
\ras  made  solely  tx>  depend  on  the  extent 
of  the  use  of  the  yards  by  the  company's 
employees. 

lastly,  it  is  in  HI  St  ed  that  the  instruc- 
tion on  the  measure  of  damages  is  erroneous 
and  that  the  verdict  is  excessive.  The  in- 
struction on  the  measure  of  damages  is  at- 
tacked on  the  ground  that  it  fails  to  limit 
the  recovery  to  the  present  cash  value  of  the  ^ 
future  benefits  of  which  the  beneficiaries 
were  deprived  by  the  death  of  the  decedent. 
By  the  given  instruction  the  jury  were  told 
to  fix  the  damages  *in  such  an  amount  in 
money  as  will  fairly  and  reasonably  com- 
pensate the  widow,  Mrs.  Mattie  E.  Payne, 
and  the  daughter,  Miss  Carrie  Payne,  of 
the  said  J.  T.  Payne,  deceased,  for  the  loss 
of  pecuniary  benefits  they  might  have 
reasonably  received  if  the  deceased  had  not 
been  killed.''  There  is  nothing  in  this  in- 
struction that  limits  the  right  of  the  jury 


to  fir  the  damages  at  the  present  worth 
of  future  benefita.  That  being  true,  and 
the  company  having  failed  to  offer  an  in- 
struction to  that  effect,  it  cannot  complain 
of  the  instruction  given.  IlliDoia  C  R.  Co. 
V.  Skinner,  177  Ky.  62,  197  8.  W.  552: 
Chesapeake  &  O.  R.*^  Co.  v.  Kelly,  241  U.  S. 
485,  60  L.  ed.  1117,  L.R.A.1917P,  3«7,  36 
Sup.  Ct.  Rep.  6:)0;  Chesapeake  &  O.  R.  Co. 
V.  Shaw,  168  Ky.  oiil,  182  S.  W.  663: 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Henry,  168 
Ky.  453,  182  S.  W.  651;  PhflPnix  R.  Co.  v. 
Landis,  231  U.  8.  578,  58  L.  ed.  377,  34 
Sup.  Ct.  Rep.  170;  Oreenway  v.  Taylor 
County,  144  Iowa,  332,  122  N.  W.  943: 
Clark  V.  Cedar  Rapids,  120  Iowa,  358,  105 
N.  W.  651;  Louisville  &  K.  R.  Co.  v.  Mor- 
ris, 170  Ala.  230,  00  So.  933;  Fedorawicz  v. 
Citizens*  Electric  Illuminating  Co.  246  Pa. 
141,  92  Atl.  124. 

Nor  can  we  sav  that  tJie  verdict  is  so 
excessive  as  to  strike  us  at  first  blush  as 
being  the  result  of  prejudice  or  passion. 

Judgment  affirmed. 

Petition  for  rehearing  denied. 


Annotation— -Negligence  in  going  without  previous  notice  vndeat  or  be- 
tween can  liable  to  be  moved  at  any  time. 


This  note  is  supplementary  to  the  note 
to  Carey  v.  Chicago,  R.  I.  &  P.  R.  Co. 
46  L.R.A.(N.S.)  877. 

Generally,  as  to  the  constitutionality, 
application,  and  effect  of  the  Federal 
Employer's  Liability  Act,  see  notes  to 
Lamphere  v.  Oregon  R.  &  Nav.  Co.  47 
L.R.A.(N.S,)  38,  and  Seaboard  Air  Line 
R.  Co.  V.  Horton,  L.R.A.1915C,  47. 

As  to  oontributoxy  negligence  as  af- 
fected by  illegal  or  negligent  custom  of 
servants,  see  the  note  to  Cincinnati,  N. 
O.  &  T.  P.  B.  Co.  V.  Lovell,  47  L.R.A. 
(N.8.)  909. 

In  the  following  cases  an  employee 
who  had  sought  shelter  from  the  rain 
under  a  car  was  held  guilty  of  contribu- 
tory negligence  precluding  recovery  for 
injury  sustained  when  the  car  was  sud- 
denly moved:  Barrage  v.  Philadelphia 
&  R.  R.  Co.  (I6l6)  60  Pa.  Super.  Ct.  66; 
Cunningham  v.  Philadelphia  &  R.  R.  Co. 
(1915)  249  Pa.  134,  94  Atl.  467;  Rega 
V.  New  York  C.  &  H.  R.  R.  Co.  (1014) 
164  App.  Div.  433,  149  N.  Y.  Siipp.  843. 
Similar  cases  may  be  found  on  page  877 
of  note  46  L.R.A.(N.S.). 

As   stated  in  the  note  in  46  L.R.A. 

(N.S.)   877,  it  is  generally  held  that  a 

railroad   employee,   when   about   to  put 

himself  in  such  a  position  with  respect 

to  a  stationary  car  that,  if  it  should  be 
L.R.A.iniSC. 


moved  unexpectedly,  he  would  in  all 
probability  be  injured,  is  bound  to  notity 
all  other  employees  whose  work  may,  in 
its  progress,  produce  a  movement  of  the 
car,  or  put  out  a  liag  or  other  signal 
which  will  show  them  where  he  is. 

Thus,  the  violation  of  such  a  rule  by 
a  repair  man  or  inspector  injured  while 
at  work  under  or  between  cars  was,  in 
the  following  cases,  held  to  render  him 
guilty  of  contributory  negligence  pre- 
cluding a  recoverv:  Roux  v.  Mor^gan's 
Louisiana  &  T.  R.  &  S.  S.  Co.  (1910) 
127  La.  240,  53  So.  550;  Abshire  v. 
Louisiana  R.  &  Nav.  Co.  (1917)  141  La. 
194.  74  So.  901;  Hart  v.  Bangor  &  A. 
R.  Co.  (1913)  110  Me.  640,  87  Atl.  221 
(repair  man  injured  while  a  fellow  serv- 
ant stood  at  each  end  of  the  oar  under 
which  he  was  working) ;  Gates  v.  Maine 
C.  R.  Co.  (1914)  111  Me.  589,  90  Atl. 
703;  Norfolk  &  W.  R.  Co.  v.  Cofer  (1913) 
114  Va.  434,  76  S.  E.  909.  See  also 
Pinckney  v.  Atlantic  Coast  Line  R.  Go. 
(1911)  89  S.  0.  525,  72  S.  E.  394,  where. 
it  is  stated  that,  if  it  was  proved  that 
the  injured  repair  man  did  disregard 
such  a  rule  of  the  company,  known  to 
him  to  be  in  foree  and  so  essential  to 
his  own  safety,  aa  well  as  the  safety  of 
other  employees  and  the  general  public, 
when  he  could  have  complied  with  it 
with  reasonable  effort  on  his  part,  an<l 
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thus  prevented  the  injury,  then  the  non- 
suit was  proper. 

But  when  a  railroad  Qompany  has 
adopted  mles  for  the  protection  of  its 
employees,  it  is  its  doty  to  make  known 
to  them  such  mles;  and  there  is  no  af- 
firmative duty  on  the  part  of  the  em- 
ployee to  ascertain  what  these  rules  are. 
St.  Louis,  I.  M.  A  S.  R.  Co.  v.  Blaylock 
(1915)  117  Ark.  504,  175  S.  W.  1170, 
Ann.  Cas.  1917 A,  563;  Anderson  v. 
Great  Northern  R.  Co.  (1907)  102  Minn. 
355,  113  N.  W.  913. 

So  it  is  held  in  Campbell  v.  New  York, 
N.  a  &  H.  R.  Co.  (1917)  —  Oosn.  — , 
102  Atl.  597,  in  order  to  render  an  em- 
ployee guilty  of  negligence  in  failing  to 
observe  a  rule  requiring  employees  to 
put  out  a  protecting  flag  before  going 
under  a  car  to  work,  he  must  have  been 
instructed  to  so  protect  himself.  In  this 
ease,  however,  the  court,  in  view  of  the 
absence  of  the  flag  and  the  other  cir- 
cumstances, held  that  the  employees  of 
the  railroad  company  were  not  charge- 
able with  negligence  in  moving  the  cars 
as  they  did  toward  the  deceased,  who 
was  an  employee  of  an  oil  company,  with- 
in whose  yards  the  accident  occurred. 

In  some  cases  the  question  is  present- 
ed whether  an  employee  is  guilty  of 
contributory  negligence  in  going  under 
or  between  cars  to  work,  relying  upon 
another  employee  to  put  out  a  protect- 
ing flag  or  give  warning  of  danger. 

Thus,  whether  a  car  repairer  was 
gnilty  of  contributory  negiigenee  in  go- 
ing under  a  car  relying  upon  a  foreman 
to  put  out  a  flag  was  held  a  question  for 
the  jury  in  St.  Louis,  I.  M.  &  S.  R.  Co. 
T.  Blaylock  (Ark.)  supra,  it  being  a  dis- 
pnted  question  whether  it  was  the  duty 
of  each  workman  when  going  under  a 
car  to  put  out  the  blue  flag,  or  the  duty 
of  the  foreman  to  do  so,  under  the  rule 
requiring  that  ^Vorkman  will  display  the 
blue  signals  and  the  same  workman  re- 
move them." 

It  waa  stated  in  St.  Louis,  I.  M.  A 
S.  R.  Co.  V.  Steel  (1917)  —  Ark.  —, 
197  S.  W.  288,  that  a  foreman  had  no 
right  to  suspend  or  abrogate  a  blue  flag 
rule  promulgated  for  the  protection  of 
employees,  but  that,  when  he  assured  a 
ear  repairer  that  he  would  protect  or 
watch  out  for  him  while  working  under 
a  ear,  it  was  a  question  for  the  jury  to 
say  whether  the  repairer,  in  the  exer- 
cise of  ordinary  care,  had  the  right  to 
rely  upon  this  promise  as  meaning  that 
the  foreman  would  give  him  that  pro- 
tection that  the  rules  of  the  company 

required;  that  the  foreman  was  the 
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repairman's  fellow  serraiit  in  the  matter 
of  promising  to  poroteot  him  in  such  a 
case,  and  the  jury  were  warranted  in 
finding  that  the  failure  of  the  foreman, 
after  promising  to- protect  and  watch  out 
for  him,  was  negligence  on  his  part  for 
which  the  carrier  would  be  liable  under 
the  comparative  negligence  rule  of  the 
Federal  Employers'  Liability  Act. 

In  Anderson  v.  Great  Northern  R.  Co. 
(Minn.)  supra,  plaintiff  was  injured  by 
the  action  of  a  switching  crew  in  push- 
ii^  other  cars  against  the  car  which  he 
was  engaged  in  repairing  on  a  ^'rip'^ 
track;  the  printed  rules  required  repair 
men  to  post  a  blue  flag  as  a  protecting 
signal;  plaintiff's  testimony  tended  to 
show  that  the  foreman  instructed  him 
thai  it  was  the  duty  of  the  first  man 
who  went  to  work  to  i>08t  the  flag;  that 
this  was  the  practice,  and  that  in  this 
case  a  particular  c6lafoorer  was  the  first 
man  to  begin  the  work.  The  ceiurt 
charged  the  jury  that  plaintiff  conid  not 
recover  if  he  knew  of  the  printed  rule, 
and  submitted  the  question  of  whether 
he  was  guilty  of  contributory  negligence 
in  believing  that  his  colaborer  was  the 
first  man  to  begin  work,  and  that  he 
had  posted  the  flag.  The  jury  returned 
a  verdict  for  the  plaintiff.  The  action 
of  the  trial  court  in  refusing  to  disturb 
the  verdict  is  sustained. 

In  Central  R.  &  Bkg.  Co.  v.  Kitchens 
(1889)  83  Oa.  83,  9  S.  E.  827,  it  was 
held  no  excuse  on  the  part  of  a  servant 
working  under  a  car  that  his  superior 
failed  to  obey  a  rule  requiring  the  put- 
ting up  of  a  danger  signal  which  was 
applicable  equally  to  both  servants  oon- 
oemed  in  the  violation  of  the  rule,  the 
court  stating  that  a  rule  of  a  railroad 
company,  applicable  alike  to  all  persons 
of  a  given  class,  is  not  to  be  evaded  by 
the  failure  of  one  person  of  the  class 
to  observe  the  rule  when  another  per- 
son of  the  same  class  is  injured. 

In  Illinois  C.  R.  Co.  v.  Winslow  (18M) 
56  m.  App.  462,  the  rule  required  em- 
ployees, when  going  to  work  under  a 
car  in  a  train,  to  put  blue  signals  on 
both  ends  of  the  train;  plaint^,  a  car 
repairer,  placed  a  blue  flag  at  one  end 
of  the  train  and  relied  upon  an  inspector 
to  put  a  flag  at  the  other  end,  but  the 
inspector  failed  to  do  so  and  plaintiff 
was  injured  when  an  engine  moved  the 
car  under  which  he  was  working.  In 
holding  plaintiff  guilty  of  contributory 
negligence,  the  court  stated  that  plain- 
tiff's injury  was  due  to  his  failure  to  see 
that  the  flag  was  put  up  as  required  by 
the  well-known  rule,  and  his  reliance 
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upoa  the  promise  of  the  ear  inspector,  | 
I'ombined  with  the  negli^^ence  of  another, 
who  was*  not  a  servant  or  defendant,  in 
failing  to  protect  him. 

So  a  ear  repairer  was,  in  Johnson  v. 
Cleveland,  L.  &  W.  R.  Co*  (1896)  11 
Ohio  C.  C.  563,  5  Ohio  C.  D.  290,  held 
guilty  of  contributory  negligence  in  go- 
ing under  a  car  to  woris  in  violation  of 
the  blue  flag  rule,  relying  upon  the  prom- 
ise of  a  conductor  to  protect  him,  the 
car  repairer  occupying  no  inferior  posi- 
tion to  the  conductor  and  the  latter 
having  no  control  over  him.  The  court 
said  that  the  fact  that  the  injured  em- 
ployee set  aside  the  rules  of  the  company 
and  relied  upon  something  he  himself 
had  devised  would  be  a  very  good  rea- 
son why  he  should  not  hold  the  com- 
pany responsible. 

In.  Pineknev  v.  Atlantic  Coast  Line 
R.  Co.  (1911)  *^89  S.  0.  525,  72  S.  E.  394, 
where  a  car  repairer  went  under  a  car 
relying  upon  the  statement  of  the  con- 
ductor of  the  train  that  he  was  through 
with  his  work  in  that  vicinity,  the  court 
said :  'The  act  of  the  conductor  in  run- 
ning his  train  back  and  striking  the 
oars  standing  on  the  siding  under  these 
circumstances  furnished  some  evidence 
of  negligence  on  the  part  of  the  defend- 
ant. It  may  be  that  the  plaintiff's  fellow 
laborer.  Freeman,  who,  at  plaintiff's  re- 
quest, was  on  watch  against  the  approach 
of  a  train,  was  negligent  in  not  signal- 
ing the  train  to  stop,  and  in  not  warn- 
ing plaintiff  of  its  approach,  and  that 
his  negligence  was  a  proximate  cause  of 
the  accident.  If  the  negligence  of  Free- 
man, the  fellow  servant,  was  the  sole 
proximate  cause,  or  one  of  the  proximate 
causes,  the  negligence  of  the  plaintiff  be- 
ing the  other,  then  the  plaintiff  could 
not  recover.  But  if  the  proximate  cause 
of  the  injury  was  the  negligence  of  the 
defendant  combined  with  the  negligence 
of  Freeman,  the  fellow  servant,  the 
plaintiff  wouldnot  be  precluded  from  re- 
covery. We  think  the  evidence  required 
that  these  issues,  and  the  issue  of  con- 
tributory negligence  growing  out  of  the 
rule  requiring  the  use  of  a  blue  flag, 
should  b^  submitted  to  the  jury." 

Where  ,an  inspector  employed  by  one 
company  went  under  a  car  to  work  from 
three  to  five  minutes  after  the  conductor 
of  another  company  had  told  him  that 
no  more  cars  would  be  switched,  onto 
the  track  in  question,  the  court,  in  Lake 
Erie  &  W.'  R.  Co.  v.  Hennessev  (1912) 
177  Ind.  64,  97  N.  E.  331,  was  of  the 
opinion  that  an  instruction  "that  he  had 
a  right,  in  going*  under  the  cars,  to  rely 
upon  the  statement  of  the  conductor,  and 
1..R.A.1918C. 


to  believe  that  he  would  not  -push  or 
throw  any  other  car  on  the  track  within 
so  short  a  time  as  three  to  five  minutes,*' 
should  not  have  been  given,  but  thought 
that  the  jury  could  not  have  been  misled 
in  view  of  the  6ther  instructions,  which 
fully  covered  the  question  of  the  require- 
ment of  the  use  of  the  senses,  the  use 
of  ordinary  care,  and  freedom  from  con- 
tributory negligence.  A  judgment  for 
plaintiff,  however,  was  reversed  on  other 
grounds. 

Where  a  car  inspector  in  the  employ 
of  a  railroad  company  went  underneath 
a  car,  depending  upon  a  helper  to  pro- 
tect him  against  moving  cars  in  accord- 
ance with  a  rule  adopted  between  them, 
and  the  helper  failed  to  warn  the  in- 
spector of  A  ear  let  down  the  track  by 
a  grain  company,  whereby  the  inspector 
was  injured,  the  court,  in  J.  Rosenbaum 
Grain  Co.  v.  Mitchell  (1912)  —  Tex.  Civ. 
App.  — -,  142  S.  W.  121,  stated  that,  if 
the  helper  was  negligent  in  failing  to 
perform  a  duty  he  owed  to  the  car  in- 
spector, and  if  the  grain  company  also 
was  negligent,  their  negligence  was  con- 
current, and  the  helper's  negligence  was 
no  answer  to  the  inspector's  suit  against 
the  grain  company,  unless,  as  is  further 
contended,  the  helpers  negligence  should 
be  imputed  to  the  inspector.  The  theor>' 
upon  which  it  is  claimed  that  negligence 
of  the  helper  should  be  imputed  to  the 
inspector  is  that  they  were  engaged  in 
a  joint  enterprise  and  occupied  towards 
each  other  the  relation  of  principal  and 
agent.  The  court  held,  however,  that 
recovery  for  injury  resulting  from  the 
negligence  .of  the  grain  company  in  send- 
ing the  car  down  the  traek  in  the  man- 
ner it  did  could  not  be  defeated  on  the 
aforesaid  theorv. 

So  in  International  &  G.  N.  R.  Co. 
v.  Schubert  (1912)  —  Tex.  Civ.  App. 
— ,  146  S.  W.  1083,  a  case  similar  to 
the  J.  Rosenbaum  Grain  Co.  Case,  the 
evidence  showed  that  the  railroad  com- 
pany had  adopted  a  rule,  custom,  or 
usage  requiring  its  employees,  before 
undertaking  to  do  any  work  underneath 
its  cars  on  a  certain  track,  to  display  a 
red  flag  in  the  drawhead  at  each  end  of 
the  car  or  string  of  ears,  but  the  court 
found  that  the  repairer,  while  renlizin^r 
that  the  flags  afforded  such  protection, 
was  not  apprised  of  this  rule,  and  was 
not  furnished  by  the  company  with  any 
such  flags  for  the  purpose,  and  that,  so 
far  as  he  knew,  the  company  had  no 
such  flags  in  use  at  the  time;  that  the 
repairs  in  question  could  have  been  i>er- 
formed  in  ten  or  fifteen  minutes;  that 
before  beginning  the  work,  appreciating 
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the  ^nger  ineident  to  it,  the  repairer 
directed  a  helper  to  wateh  out  for  ap^ 
proaching  ears;  but  that  while  he  was 
engai^d  in  work  underneath  the  ear^ 
without  any  warning*,  a  switch  engine 
backed  several  cars  against  the  one  un- 
der wfaieh  he  was  working,  causing  the 
injury  leomplaiBed  of,  it  appearing  thiit 
the  helper  had  failed  in  his  promise  to 
ke<^a  lookout  for  approaching  cam  or 
to  notify  the  repairer  of  the  danger.  The 
court  held  that  the  plaintiff  was  entitled 
to  isecov^,  the  negligence  of  the  helper, 
at  l^est,  'biHQg  regarded  as  only  a  oon* 
curient  cause  of  the  injury,  and  not  as 
the  proximate  cause  within  the  rule  of 
an  intervening  efficient  cause;  that  suoh 
failure  on  his  part  did  inot  and  could  not 
break  the  causal  connection  between  the 
negligent  failure  on  the  part  of  the  rail- 
road company  to  furnish  the  flags  and 
the  injury.  The  court  also  observed  that 
the  rule  contended  for  in  J.  Rosenbaum 
Grain  Co.  v.  Mitchell  was  not  applicable, 
because  there  was  no  joint  enterprise  or 
undertaking  between  the  ear  repairer 
and  the  helper  that  could  establish  such 
agency  between  the  two  that  the  act  of 
one  oouid  bind  the  other;  and  that  the 
negligence  of  the  helper  could  be  imputed 
to  the  ear  repairer. 

The  court  in  J.  Bos^ibaum  Grain  Co. 
V.  Mitchell  (Tex.)  supra,  cites  as  a  simi- 
lar ease  Abbitt  v.  Lake  Erie  &  W.  B. 
Co.  (1898)  150  Ind.  498,  50  N.  £.  729, 
4  Ana.  Neg.  Rep.  478,  stating  that  "there 
it  appeared  that  Abbitt  and  one  Lioh- 
stein  worked  together  as  car  inspectors, 
and  that  it  was  the  duty  of  one,  while 
the  other  was  under  a  car,  to  keep  a 
lookout  for  other  cars  which  might  be 
moved  on  the  track,  and  to  warn  him 
of  danger  from  a  threatened  collision 
between  the  car  he  was  Under  and  such 
other  ears.  Abbitt,  while  under  a  oar 
inspecting  it,  was  killed  as  the  result  of 
such  a  collision.  There  was  testimony 
tending  to  show  that  Liehstein  had 
failed  to  perform  his  duty  to  ke^  a 
lookout  for  and  warn  Abbitt  of  the  scp- 
proaeh  of  the  colliding  cars.  The  court 
said:  *It  may  be  affirmed  as  a  correct 
doctrine  under  the  authorities  that,  if 
Abbitt  and  Liehstein  were  associated  to-i 
^thef  in  their  work  of  car  inspection 
at  the  time  of  the  accident,  and  if,  by 
any  arrangement,  understanding,  or 
agreement  between  them,  either  express 
or  implied,  it  became  Lichstein's  duty, 
when  Abbitt  was  under  a  car  upon  the 
railroad  t^ack  dtaing  the  inspection  of 
work  performed  by  them,  to  look  out 
for  approaching  trains  or  cars,  and^ 
either  signal  them  to  stop  or  wan  Abbitt 


of  their  appcoa<^,  then,  in  this  respeetr 
and  to  this  extent,  at  least,  Lichsiein 
might  be  said  to  have  been  serving  the 
former,  and  under  such  circumstances 
the  relation  of  principal  and  agent  in 
this  regard  could  be  said  to  exist  be- 
tween  them;  and  if  Liehstein  neglected 
to  discharge  the  duty  so  imposed  upon 
him,  and  thereby  contributed  to  the  acci- 
dent in  question,  such  negligence  in  legal 
eontemplation  would  be  the  negligence 
of  Abbitt,  and  justly  imputable  to  him. 
Or,  in  other  words,  if,  under  the  cir- 
cumstances, at  the  time  of  tiie  fatal  ac- 
cident, Abbitt  attempted  or  undertook  to 
exercise  the  care  which  the  law  exacted 
of  him  through  the  agency  of  Liehstein, 
then  it  would  be  incumbent  upon  the 
|>laintiff  in  this  action  to  show,  at  the 
time  of  the  accident,  freedom  from  con- 
tributory negligence  on  the  part  of  Lieh- 
stein.^ The  value  of  the  decision  as 
authority  is  weakened  by  the  fact  that 
two  of  the  five  judges  composing  the 
court  dissented,  and  in  a  strong  opinion 
combated  the  conclusion  reached  by  the 
majority,  that  the  principle  in  question 
was  applicable  to  the  ease/'  It  may 
also  be  observed  that  the  ear  in  the 
Abbitt  case  contained  a  green  and  a  red 
light  known  as  markers,  used  to  indicate 
the  rear  end  of  a  train  when  en  route. 
It  was  left  for  the  jury  in  that  case  to 
determine  the  duty  of  the  railroad  com* 
pany  with  respect  to  these  lights,  and 
whether  they  could  be  considered  as 
giving  warning  of  the  presence  of  a 
worker  under  the  ear. 

In  Yoakum  v.  Lusk  (1917)  —  Mo.  App. 
— ,  193  S.  W.  635,  a  servant,  while  pro- 
curing repair  materials  from  a  bad  order 
oar  on  an  ^'old  rip  track,''  was  killed 
between  the  cars  when  other  cars  were 
8hun.ted  onto  the  track  without  warn- 
ing; a  foreman  had  charge  of  this  track, 
and  it  was  his  duty,  when  men  were  en- 
gaged'to.  work  on  cars,  to  lock  the  switch 
and  plaee  in  position  a  blue  flag  to  noti- 
fy switch  crews  that  the  track  was 
closed,  and  thus  prevent  cars  being 
shoved  in  while  men  were  at  work  on 
cars  standing  thereon ;  there  was  in  force 
at  the  time  what  is  known  as  the  blue 
&Sig  rule,  which  provided  that  employees 
were  not  to.  work  under  or  about  a  ear 
unless  the  blue  flag  was  up.  It  was  con- 
tended that,  if  deceased  had  not  violated 
that  rule,  he  would  not  have  been  struck, 
and  for  that  reason  his  death  was  charge^ 
able  solely  to  his  own  negligence.  Thv 
court  observes  that,  while  the  rule  says 
that  the  presence  of  the  blue  flag  de- 
notes that  workmen  are'  at  work  'under 
or  about  the  ear,  engine,  .-or  train,  and 
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employees  most  not  work  at  such  places 
unless  such  blue  signal  is  so  placed,  yet 
it  nowhere  states  whose  duty  it  is  to 
put  up  the  blue  flag.  To  require  the 
workman  to  see  at  all  times  that  the  blue 
flag  was  up  before  going  between  or  un- 
der cars  to  work  on  either  traek 
would  result  in  relieving  the  foreman  of 
any  duty  to  see  to  that  at  all,  unless 
asked  to  do  so  by  a  workman.  This 
certainly  was  not  the  intention  of  the 
rule,  and  the  evidence  is  to  the  effect  that 
primarily  it  was  the  duty  of  the  fore* 
man  to  know  when  workmen  were  en- 
gaged in  work  on  the  tracks  and  lock 
the  switch  and  put  up  the  blue  flag  with- 
out being  asked  to  do  so  by  anyone.  The 
rule  was  intended  for  the  safety  of  the 
workmen,  and  was  not  intended  to  be 
used  as  an  avenue  of  escape  by  the  mas- 
ter in  case  an  injury*  should  occur. 
Rules  are  only  necessary  when  there  are 
different  workmen  so  engaged  that  un- 
less rules  are  provided  and  obeyed  one 
may  injure  another.  If  the  workman  is 
required  to  look  out  altogether  for  his 
own  safety,  and  is  solely  responsible  for 
it,  then  no  rule  is  necessary,  and  the 
master  cannot  be  charged  with  negli- 
gence if  he  does  nothing  to  secure  the 
safety  of  the  servant.  The  court  does 
not  think  this  is  what  the  rule  above 
set  out  means.  The  master  cannot 
escape  responsibility  or  avoid  his  legal 
dutv  to  use  ordinary  care  to  furnish  his 
servants  a  reasonably  safe  place  to  work 
by  promulgating  a  rule  which  places 
that  responsibility  on  the  servant.  The 
duty  of  the  master  in  this  regard  is  a 
primary  duty,  and  he  cannot  shift  or 
avoid  it,  and  the  bine  flag  rule  invoked 
in  this  case  was  not  intended  to  accom- 
plish that  result.  The  primary  purpose 
of  this  rule  was  to  prevent  switch  crews 
from  running  cars  in  on  these  tracks 
while  men  were  at  work  there,  and  the 
primary  duty  to  see  that  the  switch  was 
locked  and  the  blue  flag  up  whenever 
there  was  neoessity  for  it  rested  on  the 
foreman,  and  not  the  workman.  Should 
a  workman  discover  that  a  track  was 
open  when  it  should  be  closed,  he  could 
not  close  it  because  Olson  (foreman)  had 
the  key.  All  the  workman  could  do 
would  be  to  hunt  up  Olson  and  ask  him 
to  close  and  lock  the  switch.  Further 
the  court  states  that  the  ground  of  neg- 
ligence which  would  authorize  the  sub- 
mission to  the  jury  at  all  was  the  failure 
of  the  rip  track  foreman  to  lock  the 
switch  and  put  up  the  blue  flag  when 
he  knew,  or  had  good  reason  to  believe, 
that  deceased  was  likely  to  be  required 
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materiai  with  which  to  make  the  neoes* 
sary  repairs  on  the  car  on  which  he 
was  working  at  the  time,  and  this  issue 
should  have  been  submitted  by  an  in- 
struction couched  in  plain  language,  and 
on  a  retrial  that  may  be  done.  With 
respect  to  the  Employers'  Liability  Act, 
the  court  states  that  it  may  be  conceded 
that  deceased  was  negligent  in  going  be- 
tween the  cars  as  he  did;  yet  if  appel- 
lants were  also  chargeable  with  negli- 
gence, they  cannot,  in  this  case,  it  be- 
ing brought  under  the  Federal  law, 
escape  liability  in  toto,  but  can  only  take 
advantage  of  his  negligence  for  th«  pur- 
pose of  reducing  the  damages;  hence  it 
is  unnecessary  in  this  connection  to  dis- 
cuss the  question  of  the  negligence  of 
deceased. 

In  McKee  v.  Cincinnati,  F.  &  S.  K. 
R.  Co.  (1914)  161  Ky.  711,  171  S.  W. 
425,  where  a  judgment  for  defendant  was 
afiirmed,  a  laborer  was  injured  while 
coupling  air  brakes  between  cars  as 
directed  by  the  superintendent.  The 
question  in  issue  was  whether  the  super- 
intendent, who  was  supervising  the  shift- 
ing of  certain  cars  from  the  main  track 
to  a  sidetrack  upon  which  the  injured 
employee  was  working,  directed  the  cars 
to  be  sent  upon  that  track  without  giving 
such  employee  a  sufiBcient  opportunity 
to  get  from  between  the  cars.  The  jury 
were  told  that,  if  sufficient  time  had 
elapsed  after  the  superintendent  directed 
the  coupling  for  the  employee  to  reason- 
ably obey  the  order,  and  if  the  superin- 
tendent saw  the  employee  in  a  place  of 
safety  before  the  ear  was  backed  against 
the  two  cars  between  which  he  was  in- 
jured, the  superintendent  had  the  right 
to  presume  that  the  employee  had  obeyed 
his  order  and  was  in  a  place  of  safety. 
The  court  stated  this  instruction  was 
not  prejudicial  to  any  of  plaintiff's  sub- 
stantial rights. 

In  connection  with  the  above  cases, 
as  to  reliance  upon  another  employee 
to  give  the  warning,  see  cases  in  the  note 
in  46  L.R.A.(N.S.)  at  page  878. 

As  suggested  in  Louisville  &  N.  R. 
Co.  y.  BowuNO,  ante,  376,  in  yards 
where  trains  are  frequent,  and  numer- 
ous oars  must  necessarily  be  inspected 
and  repaired  by  men  who  frequeiftly  go 
under  and  between  them  for  but  a  shotrt 
time,  the  company  is  under  the  humane 
duty  to  anticipate  the  presence  of  such 
employees  under  or  between  the  ears, 
and  to  take  such  precautions  for  their 
safety  as  a  proper  lookout  and  timely 
warning  of  apfucoaching  oars  will  afford; 
and  this  duty  is  owing,  whether  the  in- 
jured   employee    protects    himself     by 
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meftns  of  a  bhie  flag'  or  not ,  and  particu- 
larly is  this  so  wKen  the  rule  requiring 
such  action  on  his  part  has  been  abrogat- 
ed.   So  in  the  following  cases,  where 
such  a  rule  had  been  abandoned  or  dis- 
rc^rded  for  such  a  time  by  the  railroad 
(i>mpany,  or  those  whose  duty  it  was  to 
enforce  it,  as  to  amount  to  au  abrogation 
of  it,  a  car  repairer  or  inspector  injured 
while  working  under  a  car  in  disregard 
of  the  rule  was  held  entitled  to  recover 
damages,  the  railroad  being  negligent  in 
:»hunting  cars  upon  him  without  warn- 
ing: St.   Louis,  I.  M.  &   S.  R.  Co.  v. 
Sharp  (1914)   115  Ark.  308,  171  S.  W. 
^0  (under  Federal  Employers'  Liability 
Ah);  Pullin  v.  Missouri,  K.  &  T.  R.  Co. 
(11^5)  96  Kan.  165, 150  Pac.  604:  Young 
V.  Lusk  (1914)  268  Mo.  625,  187  S.  W. 
S49:  Missouri,  K.  &  T.  R.  Co.  v.  Perry- 
man  (1913)  —  Tftt  Civ.  App.  — ,  160 
S.  W.  406;  Texarkana  &  Ft.  S.  R.  Co. 
V.  Casev  (1916)  -—  Tex.  Civ.  App.  — , 
172  S.  W.  729;  Atchison,  T.  &  S.  R  R. 
Co.  V.  Avers  (1917)  —  Tex.  Civ.  App.  — , 
m  8.  W.  310;  Texas  &  P.  R.  Co.  v.  Elli- 
ott  (1916)   —  T«L  Civ.  App.  — ,  189 
S.  W.  737.    In  the  last  case  the  railroad 
company  was  held  liable  tor  injury  to 
an  employee  caught  between  eai's  while 
repairing    a    hand    hold;    the    question 
whether  the  '^blue  fli^''  rule  had  been 
abandoned    by   nonobservance    being   a 
question  tor  the  jury. 

So  a  judgment  for  defendant  was  re- 
versed in  Luebke  v.  Chica&fo,  M.  &  St.  P. 
K.  Co.  (1883)  59  Wis,  127,  48  Am.  Rep. 
483,  17  N.  \V.  870,  where  an  employee, 
while  repairing  a  detached  car  on  a  side- 
track at  the  command  of  a  foreman,  was 
injured  when  a  train  struek  the  car  un- 
der  which  he  was  working.  The  court 
said  that  it  was  not  a  dangerous  service 
to  go  under  a  car  for  the  purpose  of 
making  repairs  when  \t  was  standing 
still  and  disconnected  from  any  power 
which  could  move  it,  and  was  in  a  place 
where  there  was  not  the  remotest  reason- 
ahle  suspicion  or  apprehension  that  it 
would  be  moved  or  at  all  disturbed ;  that 
the  company  had  not  provided  a  watch- 
man or  any  other  precaution  which  it 
admitted  it  was  its  duty  to  do;  and  this 
admission  sufficiently  disposed  of  the 
claim,  most  unworthily  made,  that  it  was 
the  dlity  of  the  repairer  himself,  who 
was  compelled  to  go  under  the  cars  to 
repair  them,  to  provide  his  own  watch- 
man and  look  out  for  himself. 

So.  where  a  track  foreman  was  charged 
with  the  duty  of  lookinig  out  for  the 
safety  of  ear  repaireri»  while  at  work,  it 
way  held,  in  Louisville  &  N.  R.  Co.  v. 


388,  that  the  car  repairer  had  a  right 
to  assume  that  such  foreman  would  x>ro- 
tect  him  from  moving  cars  while  he  was 
engaged  in  inspecting  and  repairing  the 
ear  in  question. 

And  where  a  trackman  was  killed 
whUe  standing  between  cars  when  others 
were  switched  against  them,  the  court, 
in  Louisville  d(  N.  R.  Co.  v.  Johnson 
(1914)  161  Ky.  824,  171  S.  W.  847,  fa- 
vored an  instruction  in  substance  that,  if 
from  the  evidence  the  jury  believed  that 
the  section  crew  with  which  the  track- 
man was  working  had  been  directed  or 
requested  by  the  foreman  to  go  behind 
or  in  front  of  or  between  cars  for  the 
purpose  of  urinating,  or  that  it  was 
usual  and  customary  for  section  men  to 
do  this,  and  this  usage  or  custom  w^as 
known  to  the  foreman  of  the  trackman's 
crew,  and  the  foreman  knew  that  the 
trackman  had  gone  in  front  of  or  be- 
tween cars  for  the  aforesaid  purpose, 
and  he  saw,  or  in  the  exercise  of  ordina- 
ry care  could  have  seen^  the  approaching 
car  cxr  cut  of  cars  in  time  to  have  given 
warning,  it  was  his  duty  to  exercise  ordi- 
nary car«  to  warn  the  trackman  of  the 
danger  he  was  in«  and  if  he  failed  to 
give  sueh  warning,  the  jury  should  find 
for  the  plaintilf. 

Where  a  repair  man,  while  passing  be- 
tween  the  cars  of  a  long  freight  train, 
was  injured  when  the  train  was  sudden- 
ly moved  without  warning,  it  was  held, 
in  Missouri,  0.  &  Q.  R.  Co.  v.  Dereberrv 
(1914)  —  Tex.  Civ.  App.  — ,  167  S.  W. 
30,  that  he  did  not  assume  the  risk  in 
view  of  the  custom  of  repair  men  gener- 
ally to  pass  between  such  trains,  and  the 
custom  of  the  crew  to  sound  a  warning 
when  such  trains  were  ab6ut  to  be 
moved. 

A  yard  conductor  was  held  not  guilty 
of  negligence  in  Murphy  v.  Atlanta  & 
C.  Air  Line  R.  Co.  (1917)  102  S.  C.  509, 
87  S.  E.  310,  in  passing  between  appar- 
ently dead  cars,  whereby  he  was  injured 
when  a  coemployee,  by  mistake  and  con- 
trary to  the  instructions  of  the  yard 
conductor  caused  the  cars  to  be  kicked 
onto  the  wrong  track;  and  the  fact  that 
the  wrongful  act  was  done  by  a  fellow 
servant  did  not  preclude  a  recovery  by 
the  conductor. 

A  car  painter  injured  between  cars 
while  procuring  a  bucket  of  paint  that 
he  had  deposited  on  a  bumper  was»  in 
Chesapeake  &  O.  R.  Go,\.  Pari&er  (1914) 
116  Va.  368,  82  S.  £.  183,  held  not  guil- 
ty of  oontributory  negligence;  the  rail- 
road company  being  negligent  in  suffer- 
Log  him  to  work  on  the  shifting  track 
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cut  of  cars  upon  which  he  was  ordered 
to  work,  he  having  a  right  to  rely  upon 
that  protection. 

In  Kettlehake  v.  American  Car  & 
Foundry  Co.  (1913)  171  Mo.  App.  528, 
153  S.  W.  552,  affirmed  in  (1915)  236  U. 
S.  311,  59  L.  ed.  594,  35  Sup.  Ct.  Rep. 
355,  the  car  company  was  held  liable  for 
the  death  of  an  employee  killed  when  a 
car  under  which  he  was  working  was 
moved  by  other  cars  switched  onto  the 
track;  the  court  stating  that  the  em- 
ployee had  a  right  to  presume,  in  the 
absence  of  knowledge  to  the  contrary, 
that  the  defendant  would  furnish  him 
a  reasonably  safe  place  to  work;  that 
the  employer  would  not  imperil  his  safe- 
ty by  sending  its  other  employees  in  to 
move  the  car  upon  which  he  was  working 
without  notifying  him. 

The  above  case  bases  its  ruling  on 
Koemer  v.  St.  Louis  Car  Co.  (1908)  209 
Mo.  141,  17  LR.A.(N.S.)  292,  107  S.  W. 
481,  holding  that  a  car  manufacturer 
who  sends  a  painter  to  work  on  a  car 
owes  him  the  duty  of  seeing  that  other 
cars  are  not  run  against  it,  and  that 
cars  pulled  out  are  not  attached  to  it, 
without  giving  him  warning  of  inten- 
tion to  move  the  car;  and  that  he  is  re- 
,  sponsible  for  the  negligence  of  his  serv- 
ant, of  whatever  grade>  to  whom  he 
delegates  performance  of  the  duty ;  that 
one  sent  to  paint  a  car  is  not  negligent, 
as  matter  of  law,  in  failing  to  place  his 
scaffold  so  that  it  will  clear  the  car  steps 
in  case  the  car  moves,  where  he  has  a 
right  to  rely  on  the  car  not  being  moved 
without  warning. 

In  Degitz  v.  Missouri,  K.  &  T.  R.  Co. 
(1916)  97  Kan.  654,  158  Pac.  743,  the 
negligence' of  an  employee  killed  while 
inspecting  a  car  was  held  a  question  for 
the  jury;  the  blue  flag  rule  being  ap- 
plicable to  persons  going  under  cars  to 
make  repairs,  and  not  to  persona  merely 
making  an  inspection. 

So,  in  Gjorvad  v.  Minneapolis,  St.  P. 
&  S.  Ste.  M.  R,  Co.  (1911)  116  Minn. 
233,  133  N.  W.  609,  a  rule  of  defendant 
providing  that  ear  inspectors  and  repair- 
ers must  not  go  between  or  beneath  ears 
while  cars  are  being  switched  in  or  out 
of  trains  was  construed  as  applying  on- 
ly where  such  inspectors  and  repairers 
are  actually  engaged  in  the  work  of  in- 
specting or  repairing  cars. 

In  Norfolk  &  W.  R.  Co.  v.  Short 
(1916)  171  Ky.  647,  188  S.  W.  786,  the 
servant  injured  between  cars  was  pass- 
ing through  them  to  get  materials,  and 
not  for  the  purpose  of  making  repairs, 
and  the  role  requiring  employees,  when 
going  between  cArs  in  the  nighttime  to 
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make  repairs,  to  put  lights  on  the  carb, 
was  held  to  hav€  no  application. 

A  car  repairer  who  was  killed  while 
repairing  a  defective  coupling,  when 
other  cars  moved  by  gravity  against  the 
car  on  which  he  was  working,  was,  in 
Illinois  C.  R.  Co.  v.  Stewart  (1915)  VSS 
C.  C.  A.  444,  223  Fed.  30,  held  not  guil- 
ty of  contributory  negligence  in  failing 
to  observe  a  blue  6ag  rule,  it  being  ap- 
parent in  such  a  case  that  an  obsan- 
ance  of  the  rule  would  have  been  of  no 
avail. 

In  Offner  v.  Chicago  &  E.  R.  Co. 
(1912)  174  ni.  App.  82,  a  blue  flag  had 
been  put  up,  but,  without  the  knowledge 
of  the  repair  man  working  under  the  ear, 
another  car  had  been  shoved  in  which 
obscured  the  ilag  from  view.  The  coun 
stated  that  there  was  nothing  in  the 
rules  of  the  yard  that  required  the  re- 
pair man  to  keep  watch  of  the  iiag  after 
he  had  placed  it  in  position,  to  see  that 
no  one  else  took  it  down,  or  to  watch 
the  track  to  see  that  no  cars  were 
pushed  in  on  it,  so  as  to  obscure  the 
flag  from  view  in  violation  of  the  rules 
of  the  yard.  He  had  a  right  to  assume 
that  others  working  there  would  obey  the 
rule,  and  the  fact  that,  when  the  switch- 
ing crew  pushed  in  on  track  8  the  ear 
that  caused  the  injury,  there  was  an- 
other car  there  besides  the  one  the  re- 
pair man  was  working  on,  on  whioh  other 
car  no  flag  was  exposed,  instead  of  be- 
ing evidence  of  negligence  on  the  part 
of  such  repair  man,  strongly  tends  to 
show  that  such  other  car  had  been  im- 
properly placed  there  after  he  went  tu 
work  and  in  violation  of  the  rules  re- 
ferred to.  There  is  nothing  in  the  record 
to  warrant  the  court  in  holding  that  the 
repair  man  was  gnilty  of  contributory 
negligence. 

In  Atchison,  T.  &  S.  F.  R.  Co.  v.  Clas- 
sin  (1911)  —  Tex.  Civ.  App.  — ,  134  S. 
W.  358,  two  railroad  companies  us  3d  the 
same  yard;  the  plaintiff,  a  ear  inspector 
of  one  railroad,  whose  duty  it  was  to  in- 
spect all  the  cars  of  the  yard,  saw  a 
blue  flag  on  the  car  and,  supposing  the 
work  was  being  done  thereunder  by 
other  employees,  went  under  the  car  to 
work  and  was  injured  when  an  engine 
backed  into  the  car,  defendant*s  employ- 
ees in  the  meantime  haviJig  removed  the 
flag.  It  was  held  a  question  for  the  jury 
under  the  circumstances  whether  plain- 
tiff was  guilty  of  negligence  in  going 
under  the  car.  The  court  stated:  ''Our 
conclusion  of  law.  .from  the  above  facts 
is  that  they  do  not  present  a  case  which 
precluded  the  plaanti^  from  recovery  for 
the  reason  that  he  ignored  or  violated  a 
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rale.  A  sumilar  rule  was  inforoe  in  re^ 
gard  to  both  railway  oompanies.  The 
flag  was  put  out,  and  it  was  the  dnty  of 
the  defendant  and  its  employees  to  keep 
it  there,  and  to  refrain  from  moving  it 
until  the  work  was  ilnished,  ineluding 
the  work  necessary  and  proper  to  be 
done  by  plaintiff.  No  one  else  than  de- 
fendant's employees  had  authority  to 
move  it.  Plaintiff  had  seen  it  posted, 
and  had  the  right  to^  and  naturally 
would,  assume  that  it  would  not  be  pre* 
maturely  moved.  He  did  not  know  that 
it  had  been  taken  away.  He  was  not 
bound  to  anticipate  that  it  would  or 
mi^ht  be  moved,  and  keep  his  eye  upon 
it,  and  it  was  in  fact  moved  by  direction 
of  defendant's  foreman.  The  most  that 
can  be  claimed  of  plaintiff's  action  was 
that  he  was  guilty  of  negligence;  that  is 
to  say  that,  in  going  tinder  the  car,  he 
failed  to  act  under  the  surrounding  con* 
ditioQs  as  an  ordinarily  prudent  person 
would  have  done,  and  this  issue  was  sub* 
mitted.  Defendant's  employees  having 
moved  the  flag  prematurely  without 
plaintiff's  knowledge^,  it  was  defendant's 
duty  to  plaintiff  to  inf(»rm  plaintiff  of 
the  fact,  or  to  operate  its  engines  and 
t'ars  upon  that  track  in  such  *rianner  as 
to  exercise  care  to  injure  no  one  ii^hose 
presence  might  have  been  expected  in 
and  about  the  ear  in  question  while  the 
work  €f  repair  was  in  progress." 

Where  plaintiff's  evidence  tended  to 
show  that  the  defendant  railroad  com- 
pany used  the  yard  of  plaintiff's  em- 
ployer to  deliver  ooai  to  it  in  cars,  re- 
moving them  when  en^ty,  and  that  it 
was  the  custom  of  the  defendant  to  give 
notice  or  warning  to  the  workmen  em- 
ployed in  the  yard  of  the  movement  of 
ears,  and  the  plaintiff,  b^g  directed  by 
his  employer  to  go  from  one  part  of  the 
yard  to  another  for  the  purpose  of  un- 
loading ears,  undertook  to  pass  between 
the  end  of  a  standing  ear  and  a  bmnpm:, 
and  while  doing  this,  no  notice  of  the 
movement  of  the  ear  being  given,  it  was 
suddenly  started  by  the  defendant,  and 
the  plaintiff  was  caught  between  the  car 
and  the  bumper  and  injured,  it  was  held 
not  error,  in  McNally  v.  Pennsylvania 
li.  Co.  (1915)  88  N.  J.  L.  277,  95  Atl.  975, 
to  refuse  a  nonsuit  upon  the  groused  of 
absence  of  negligence  on  the  part  of  the 
railroad  company;  nor  was  it  error  to 
refuse  a  direction  of-  verdict  for  defend- 
ant upon  the  ground*  of  plaintiff's  con- 
tributory negligence.  The  denial  by  the 
defendant  company,  of  the  existence  of 
the  custom-  to  give  notice  or  warning, 
presented  a  jury  question. 

In  Firth  v.  Pennsylvania  R.  Co.  (1912) 
LJl,A.]918G. 


83  N.  J.  K  467,  83  AU.  896,  the  place  ot 
work  of  a  servant  was  a  pit  under  a 
locomotive  tender,  which  was  a  reason- 
ably safe  place  unless  the  tender  was 
moved  without  warning.  There  was  a 
custom  of  giving  such  a  warning,  but 
whether  it  was  given  as  an  incident  of 
the  work  of  the  master,  or  as  the  duty 
of  the  master  to  warn  the  servant,  was 
a  disputed  question.  It  was  held  that, 
where  the  testimony  was  conflicting  and 
varying  inferences  could  be  drawn  from 
it,  this  question  was  for  the  jury. 

Whether  a  hostler  who  went  under  an 
engine  to  clean  out  an  ash  can,  and  was 
injured  when  the  engine  suddenly 
started,  was  guilty  of  contributory  neg- 
ligence, was  held  a  question  for  the  jury 
in  iSt.  Louis  &  S.  F.  R.  Co.  v.  Arms 
(1911)  —  Tex.  Civ.  App.  — ,  136  8.  W. 
1164.  The  rule  prohibiting  the  use  of  a 
chain  in  pulling  ash  cans,  claimed  to 
have  been  violated  by  the  servant,  waa 
held  to  have  been  abrogated. 

In  Wells  V.  Grand  Rapids  &  I.  R.  Co. 
(1915)  184  Mich.  289,  151  N.  W.  630,  an 
employee  of  a  paper  company,  while  at* 
tempting  to  open  a  coal  poeket  under  a 
gondola  ear,  was  injured  when  cars  were 
switched  against  the  one  un4er  which  he 
was  working;  a  switchman  standing  on 
a  wall  8  feet  west  of  the  track,  seeing 
no  one  around  the  cars  on  the  pit  track, 
signaled  the  engineer  to  back  up;  the 
switchman  gave  as  a  reas<m  for  not  dia- 
covering  deceased  that  the  latter  was 
on  the  east  side;  that  the  work  of  open- 
ing the  pockets  was  usually  done  on  the 
west  side,  and  that  he  oould  not  see  him 
on  the  east  side  without  stooping  down 
and  looking  under  the  ear;  these  state^ 
ments  were  disputed  by  the  plaintiff; 
it  was  asserted  that  deceased  was  neg* 
ligent  in  going  under  the  car  and  sitting 
on  the  east  rail  while  opening  the  pock- 
et; it  was  also  asserted,  and  apparently 
uncontradicted,  that  deceased  was  doing 
the  work  of  opening  the  pocket  in  the 
customary  way>  and  the  only  way  in 
which  it  could  be  done,  considering  the 
nature  of  the  structure;  it  was  furtheir 
contended  that,  before  going  under  the 
car,  he  should  have  notified  the  switohr^ 
ing  crew,  who  were  then  workii^  in  the 
vicinity;  it  waa  contended  on  the  part 
of  plaintiff  that  the  awitchins:  crew  ha4 
not  been  switching  ia  that  vicinity.  In 
affirming  a  judgment  for  plaintiff,  the 
court  said  that,  whatever  the  record 
might  show  about  this  dispute,  if  it  w«l3 
the  custom  to  inspect  and  notify  the  men 
around  the  cars  before  moving  them^ 
and  the  deceased  knew  of  this  euatomi 
he  had  a  right  to  rely  upon  its  being 
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done  in  this  instance.  The  trial  court 
left  the  question  with  the  jury;  and  that 
was.  as  favorable  a  view  as  the  defend- 
ant had  the  right  to  demand. 

In  Mitchell  v.  Toledo,  St.  L.  &  W.  R. 
Co.  (1912)  117  C.  C.  A.  24, 197  Ped.  528, 
an  employee  who  had  been  ordered  by  a 
foreman  to  assist  an  inspector  in  replac- 
ing a  heavy  door  on  a  car  was  killed  when 
the  end  car  of  a  cut  of  cars  moved  by 
an  engine  shoving  other  cars  against  them 
struck  the  door,  and  he  was  hurled  under 
the  car;  to  reach  the  car  on  which  the 
door  belonged,  the  men  had  to  carry  it 
over  a  path  2  feet  wide  between  two 
strings  of  cars;  the  accident  happened 
when  they  set  the  door  on  edge  to  take  a 
rest  before  carrying  it  in  between  the 
cars.  The  court  said  that  it  could  not 
be  safely  assumed  as  a  matter  of  law 
that  the  company  was  not,  through  the 
foreman,  chargeable  with  notice  of 
the  order,  or  with  anv  concern  as  to  the 
place  where  it  was  to  he  executed,  or 
with  the  dangers  attending  the  removal 
of  the  door  to  such  place,  through  sud- 
den movement  of  the  cars;  that,  while 
it  was  not  clear  whether  it  was  meant 
in  the  amended  petition  in  the  present 
case  to  allege  that  the  company  had  not 
adopted  any  rule  or  means  to  protect 
employees  engaged  in  repairing  cars, 
and  while  rules  and  regulations  in  this 
behalf  were  alluded  to  in  the  amended 
answer  in  setting  up  the  defense  of  al- 
leged contributory  negligence  (denied 
in  the  replication),  yet  the  proof  offered 
as  stated  was  not  admitted,  and  no  rule 
or  regulation  appeared  on  the  record; 
but  that  this  state  of  pleading  did  not 
relieve  the  company  of  the  duty  to  adopt 
some  means  for  protecting  its  car  repair- 
ers; indeed,  for  protecting  these  men 
when  about  to  enter  the  passage  leading 
to  the  side  of  the  car  on  which  they  were 
to  restore  the  door;  that  it  could  not  be 
said  as  a  matter  of  law  that  the  assist- 
ant assumed  any  risk  of  danger  result- 
ing from  defendant's  negligence,  or  that 
the  facts  touching  the  assistant's  eon- 
duct  would  not  admit  of  any  reasonable 
inference  except  that  of  contributory 
negligence. 

The  decision  in  Southern  R.  Co.  v. 
Smith  (1913)  123  C.  C.  A.  488,  205  Fed. 
360,  is  not  within  the  scope  of  this  note, 
as  it  involves  injury  to  a  switchman 
while  walking  along  a  track;  here  the 
court  observed  that  it  could  not  sav  that 
there  was  no  duty  whatever  to  keep  a 
lookout  for  such  switchman;  that  doubt- 
less it  was  primarily  his  duty  to  keep 
out  of  the  way,  but  tliis  did  not  absolve 
the  engine  crew  from  all  obligation;  the 
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care  required  and  the  duty  imposed  with 
reference  to  the  yard  employees  seen 
upon  the  tracks  are  much  less  in  degree 
than  mith  reference  to  strangers;  but 
defendant's  theory  of  no  duty  would  ex- 
tend to  a  case  where  an  employee  was 
obviously  helpless  on  the  track,  and 
might  have  been  seen  for  some  time 
from  the  coming  engine ;  it  would  permit 
the  engine  crew  to  run  through  the  yard 
with  their  eyes  shut,  and  it  is  too  broad; 
under  such  faets  as  here  exist,  there 
must  be  a  concurrent  or  secondary  duty, 
independent  of  statute  or  rule,  to  keep 
such  lookout  as  is  reasonablv  necessary 
to  avoid  injury  to  the  employee  who 
may  neglect  his  primary  duty  to  protect 
himself. 

It  is  ordinarily  negligence  for  an  em- 
ployee to  pass  under  or  between  cars 
likely  to  be  moved  M  any  moment.  See 
eases  in  the  note  in  46  L.R.A.(N.S.)  879. 

And  recover}'  has  been  denied  where 
an  employee  was  injured  by  a  sudden 
movement  of  cars  when  he  was  attempt- 
ing to  pass  between  them.  Koke  v.  An- 
drews Steel  Co.  (1912)  149  Ky.  627,  149 
S.  W.  968;  Hinson  v.  Atlanta  &  C.  Air 
Line  R.  Co.  ( 1916)  172  N.  O.  646,  90  S. 
E.  772  (under  Emplovers'  Liability 
Act) ;  Hall  v.  Houston  k  T.  C.  R.  Co. 
(1910)  —  Tex.  Civ.  App.  — ,  125  S.  W. 
946;  Plachetko  v.  Chicago,  B.  &  Q.  R. 
Co.  (1918)  —  Minn.  — ,  166  N.  W.  338 
(repair  man  injured  while  working  be- 
tween cars) ;  Louisville  &  N.  R.  Co.  v. 
Cook  (1912)  150  Ky.  689,  150  S.  W. 
802  (engine  inspector  injured  by  hot 
water  from  blowpipe  while  in  pit  under 
engine  inspecting  chafing  iron) ;  Dou- 
cette  V.  Boston  &  M.  R.  Co.  (^914)  77 
N.  H.  419;  92  Atl.  738  (employee  going 
between  cars  to  relieve  hioiself  when  he 
might  have  seen  an  engine  approaching 
had  he  looked). 

In  Gignac  v.  Studebaker  Corp.  (1915) 
186  Mich.  574,  152  N.  W.  1037.  an  em- 
ployee of  the  defendant  corporation, 
without  stopping  to  see  where  the  train- 
men were,  and  without  knowing  but  that 
they  were  signaling  the  train  to  back  up 
or  go  ahead,  placed  bis  foot  on  a  cou- 
pling in  attempting  to  rross  betweeen  a 
water  tank  and  the  ^nd  car,  whereby 
his  foot  was  crushed  as  the  engine  backed 
up.  The  court  stated  that,  while  it  was 
clear  that  the  claimant's  injury  was 
brought  about  by  his  own  grose  negli- 
gence, it  was  of  the  opinion  that  it  could 
not  be  said  as  a  matter  of  law  that  he 
was  guilty  of  such  intentional  and  wil- 
ful misconduct  as  would  defeat  recovery 
under  the  Workman's:  Compensation  Act. 

Whether  a  car  inspector   was  guilty 
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of  negligence  in  passing  between  ears 
iras  held  a  question  for  the  jury  in 
GJMTvad  V.  Minneapolis^  St.  P.  &  S.  Ste. 
M.  R.  Co.  (1911)  116  WmL  233,  133  N. 
W.  609,  the  court  stating  that,  assuming 
that  the  evidence  wartanted  the  jurj- 
in  finding  that  the  bead  end  of  the  train 
had  come  to  a  standstill  with  «  space 
of  3  or  4  feet  between  the  rear  car  and 
the  stationary  cars,  the  inspector  would 
have  a  right  to  assume,  in  the  absence 
of  a  signal  from  the  engineer,  that  the 
head  end  would  not  back,  and  therefore 
that  it  would  be  safe  to  pass  between 
the  ears;  an<l  that  it  was  not  prepared 
to  say  that  it  was  conclusively  a  reck- 
less or  dangerous  act. 

Generall^^  where  ikn  opening  has  been 
left  between  standing  eacrs  for  persons 
to  pass  throag<h,  it  is  incumbent  upon 
those  moving  the  ears  to  give  timely 
notiee  of  their  intention  so  to  do  before 
backing  against  the  cars  and  closing  up 
the  space;  in  such  a  case  an  employee 
is  not  guilty  of  negligence  as  matter  of 
law  in  pa,ssiiig  between  the  cars.  See 
the  note  in  40  L.R.A.(N.S.)  880. 

So,  in  Le  Gwin  v.  Atlantic  Coast  Line 
R.  Co.  (1915)  170  K.  C.  369,  87  S.  E. 
99,  an  employee  was  held  not  guilty  of 
contributory  negligence  in  attempting  to 
pass  through  oars  intentionally  separated 
for  the  benefit  of  emplovees,  although 
by  going  about  100  feet  he  could  have 
passed  around  the  car  in  safety. 

In  Janihis  v.  International  Paper  Co. 
(1914)  112  He.  519,  92  Atl.  653,  a  labor- 
er returning  to  other  employment  after 
finishing  bis  work  of  unloading  a  car 
was  injured  when  ears  between  which  he 
was  passing,  which  had  been  separated 
to  let  the  men  through,  were  forced  to- 
gether by  an  engine.  The  court  stated 
that  plainitff  had  the  right  to  assume 
in  the  absence  of  knowleage  to  the  con- 
trary, that  he  could  work  in  safety.  He 
had  been  working  but  three  days,  and  it 
cannot  be  said  as  matter  of  law  that 
he  assumetl  the  risk.  He  had  the  further 
right  to  rely  upon  the  belief  that  de- 
fendant had  perfoniied  the  duty  of  fur- 
nishing him  a  reasonably  safe  place  in 
which  to  perfonn  his  work. 

Where  a  servant  in  the  course  of  his 
employment  attempted  to  pass  between 
ears  instead  of  taking  a  safe  way  through 
a  tunnel,  whereby  he  was  crushed  when 
the  cars  were  brought  together,  the 
eourt,  in  Arnold  v.  Douglas  &  Co.  (1916) 
176  Iowa,  406,  155  N.  W.  845,  said  that 
he  wa?,  of  course,  botind  to  know  that 
a  crossing  over  a  railroad  track  where 
ears  are  frequently  moving  is  a  place 


of  danger,  and  to  adjust  hia  conduct  with 
reference  thereto.  But  in  erossinf  the 
yard  he  was  in  pursuit  of  his  employer's 
bftsiBesa^  and  if  he  took  the  oourse  gen- 
erially  taken  by  the  greai  body  of  the 
employees  with  the  knpwledge  and  eon* 
sent  of  the  defendant,  and  the  ecruiae 
taken  by  the  officers,  foremen,  and  others 
immediately  representing  the  defendaat, 
then  he  was  not  a  treapaaser,  and  the 
question  whether  he  exercised  reasolftaUe 
eare  in  choosing  the  route  over  the  tracks 
instead  of  through  the  tunnel  was  for 
the  jury,  even  though  he  chose  the  more 
dangeroua  one.  In  this  case  the  etn- 
ployer  was  hdd  liable  in  view  of  the 
oustam  known  and  acquiesced  in  by  it, 
the  court  stating  that  the  opening  was 
Apparently  in  the  direct  line  of  the  way 
from  the  feed  mill  across  to  the  office 
or  shop  which  the  servant  was  tryiJitg 
to  reaoh  in  performance  of  the  duties 
with  which  he  was  ehaiged,  and  that  it 
eould  not  say  that  he  was  not  justified 
in  assuming  that  the  passage  had  been 
opened  to  enable  him  and  others  to  make 
their  way  across,  and  that  it  would  not 
be  suddenly  closed  upon  him  without 
warning. 

So,  where  for  convenience,  as  was  cus- 
tomary with  other  employees,  a  servant 
went  from  the  ^'heavy  side"  of  a  yard 
to  the  '4ight  side"  to  get  materiid,  and 
was  killed  whUe  passing  between  cats, 
the  court,  in  Norfolk  &  W.  R  Ca  v. 
Short  (1916)  171  Ky.  647,  188  S.  W. 
786,  in  holding  the  railroad  company 
liable,  said  that  the  servant  was  not  pro- 
hibited by  any  rule  of  the  company  from 
going  to  the  light  side  of  the  yard;  that 
it  was  customary  for  repair  men  to  go 
any  place  in  the  yard  where  they  cotdd 
find  the  repair  parts  needed;  that  the 
servant  came  to  his  death  while  he  was 
in  the  course  of  his  employment,  and 
that  therefore  the  company  owed  him 
the  same  duty  or  care  that  it  would 
have  ow^ed  him  if  he  had  been  working 
as  a  repair  man  on  the  light  side  of  the 
yard.  And,  this  being  so,  the  fact  that 
he  went  to  the  light  side  of  the  yard  to 
get  the  material  was  not  such  negli- 
gence on  his  part  as  would  preclude 
a  recovery  by  his  administrator  upon 
the  theory  that  his  conduct  was  the 
sole  cause  of  his  death.  He  may 
have  been  guilty  of  contribntory 
negligence  in  going  between  the  cars 
without  first  satisfying  himself  that 
the  place  was  free  from  danger,  but  the 
failure  on  his  part  to  exercise  this  die- 
gree  of  care  would  not  under  the  Em- 
ployers' Liability  Act  prevent  a  r^eov- 
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^ry;  it  would  only-  go  to  diminish  the 
amoiiiit  of  the  recovery.  The  court 
quotes  as  follows  from  Illinois  C.  R. 
Co.  V.  Skaggs  (1915)  240  U,  S.  66,  60 
L.  ed.  528,  36  Sup.  Ct.  Rep.  249,  in- 
volving, however,  injurj'  to  a  hrakeman 
by  being  knocked  off  the  tender  of  an 
engine:  '  '*It  cannot  be  said  that  there 
can  be  no  recovery  simply  because  the 
injured  employee  participated  in  the  act 
which  caused  the  injury.  The  inquiry 
must  be  whether  there  is  neglect  on  the 
■part  of  the  employing  carrier,  and,  if 
the  injury  to  one  employee  resulted  *in 
whole  or  in  part'  from  the  negligence  of 
any  of  its  other  employees,  it  is  liable 
under  the  express  terms  of  the  act;  that 
is,  the  statute  abolished  the  fellow  serv- 
ant rule.  If  the  injury  was  due  to  the 
neglect  of  a  coemployee  in  the  perform- 
ance of  his  duty,  that  neglect  must  be 
attributed  to  the  employer;  and  if  the 
injured  employee  was  himself  guilty  of 
negligence  <?ontributing  to  the  injury,  the 
statute  expressly  provides  that  it  ^shall 
not  bar  a  recovery,  but  the  damages  shall 
be  diminished  by  the  jury  in  propor- 
tion to  the  amount  of  negligence  attrib- 
utable to  such  employee.'  " 

The  failure  of  one  who  goes  under 
or  between  cars  to  warn  others  of  his 
presence  not  only  bears  upon  the  ques- 
tion of  his  own  contributory  negligence, 
when  that  is  a  defense,  but  may  also 
t^nd  to  relieve  the  defendant  of  the 
charge  of  negligence,  and  thus  negative 
any  ground  of  action  even  under  a  stat- 
ute like  the  Federal  Employers'  Liabil- 
ity Act,  under  which  contributory  negli- 
gezK^e  is  not  a  defense.  That  phase  of 
the  subject,  however,  is  not  within  the 
i9Cope  of  the  note,  but  a  few  cases  are 
cited  to  illustrate  the  point. 

Thus,  where  a  car  repairer  went  under 
,a.car  to  work  in  violation  of  a  rule  re- 
quiring the  posting  of  signals,  and  was 
injured  when  other  cars  were  moved 
against  the  one  under  which  he  was 
working,  it  was  held,  in  Kentucky  & 
T.  R.  Co.  V.  Minton  (1915)  167  Ky.  516, 
180  S.  W.  831,  that  he  could  not  re- 
cover either  under  the  Federal  Employ- 
ers' Liability  Act  or  the  Federal  Safety 
Appliance  Act,  having  failed  to  show 
negligence  of  defendant  toward  him, — a 
prerequisite  to  recovery  under  either  of 
th^  Aforesaid  acts.  And  another  reason 
suggested  by  the  court  why  a  recovery 
should  not  be  allowed  against  defendant 
under  the  Federal  Employers'  Liability 
-Aet  was  that  plaintiff  was  not  an  em- 
ployee of  defendant,  but  of  another  rail- 
roaid  company,  defendant's  codefendant, 
L.R,A.1918C. 


and  by  the  express  terms  of  the  Employ- 
ers' Liability  Act,  the  carrier  is  liable 
to  its  employees  only,  for  negligence  re- 
sulting in  their  injury. 

In  Helm  v.  Cincinnati,  N.  O.  &  T.  P. 
R.  Co.  (1913)  156  Ky.  240,  160  S.  W. 
945,  an  action  brought  under  the  Fed- 
eral Employers'  Liability  Act,  it  is  point- 
ed out  that  the  decision  upon  the  ap- 
peal in  (1912)  149  Ky.  340,  148  S.  W. 
25,  which  was  brought  under  the  state 
law,  was  not  upon  the  ground  that  the 
plaintiff,  who  was  a  detective  in  the  em- 
ploy of  defendant,  engaged  in  examin- 
ing car  seals,  was  guilty  of  contribu- 
tory negligence  because  he  had  con- 
cealed himself  between  the  cars,  but  upon 
the  ground  that,  he  being  concealed, 
there  was  no  n^ligenee  on  the  part  of 
the  company's  employees  in  moving  the 
cars;  and  the  same  position  was  adhered 
to  upon  the  appeal  in  the  subsequent 
action,  the  court  being  of  the  opinion 
that  there  was  no  material  change  in 
the  facts. 

So,  where  a  servant  was  injured  while 
passing  between  cars  to  get  material, 
there  was  a  like  ruling  on  similar  facts 
in  Chicago  &  E.  R.  Co.  v.  Mitchell  (1915) 
184  Ind.  588,  110  N.  E.  680,  under  the 
Employers'  Liability  Aet  making  an  em- 
ployer, with  five  or  more  persons  em- 
ployed, liable  to  an  ^nployee  for  negli- 
gent injury  by  a  fellow  servant,  the 
effect  of  the  act  being  to  abrogate  the 
assumed  risk  rule  in  so  far  as  it.  applied 
to  the  particular  risk  of  iniury  by  a 
fellow  servant.  The  court  said  that,  if 
the  danger  was  inherent  or  apparent  in 
the  employment,  it  might  be  appropriate 
to  consider  the  question  of  the  applica- 
tion of  so  much  of  the  Employers"  Lia- 
bility Aet  as  reads  as  follows:  "In  ac- 
tions brought  against  any  employer, 
.  .  .it  shall  not  be  a  defense  that  the 
dangers  or  hazards  inherent  or  apparent 
in  the  employment  in  which  such  in- 
jured employee  was  enga^fed  contributed 
to  such  injury."  However,  the  applica- 
tion of  the  statute  was  not  discussed  in 
the  brief  of  either  party,  and  in  view 
of  the  conclusion  reached  the  court  did 
not  consider  the  question.  An  instruc- 
tion was  erroneous  under  the  common- 
law  rule,  which  sought  a  direction  of 
nonliability  regardless  of  the  element  of 
knowledge,  actual  or  constructive,  on  the 
part  of  the  servant,  of  the  danger  in  the 
way  chosen.  It  is  only  where  the  serv- 
ant has  actual  or  constructive  knowl- 
edge of  the  danger  that  recovery  is  pre- 
cluded. J.  D.  C. 
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E.  P.  MOORHEAD,  Respt., 

V. 

MINNEAPOLIS  SEED  iCOHPANY,   Appt 


JOSEPHINE  MATHEWS,  Respt., 

V. 

SAME,  Appt 
(—  Minn.  — ,  165  N.  W.  484.) 

ETldonoe  —  snfiScienoy. 

1.  The  evidence  suet  nine  a  finding  of  the 
jury  that  in  the  course  of  negotiations  with 
the  plaintiffs  the  vice  preeident  and  general 
manager  of  the  defendant  cor]>oration  made 
an  oral  warranty  of  the  germinating  power 
of  seed  wheat  sold  them;  and  the  effect  of 
.such  warranty  was  not  as  a  matter  of  law 
annulled  by  printed  disclaimers  of  warranty 
in  the  letter  of  confirmation,  invoice,  and 
iihipping  tags,  though  the  contract  was  oral 
and  within  the  Statute  of  Frauds. 

For  other  caaea,  aee  Evidence,  XII,  i;  8aie, 
IL  0,  f«  Diff,  I'-Si  A .  S. 

Corporation  «-  warranty  •*  authority  of 
officers. 

2.  llie  vice  president  and  general  manager 
of  the  defendant,  who  had  general  charge 
of  its  office  and  plant,  had  authority  to  bind 
it  by  a  warranty,  though  the  making  of 
Miirrantiea  on  the  sale  of  seed  grain  was 
contrary  to  the  custom  of  the  tra4e. 

For  other  oases,  see  Gorporationey  /F.  g,  2, 
in  IHg,  1^2  N.  flf. 

Damagres  —  failure  of  seed. 

3.  Where  there  is  an  entire  failure  of  ger- 
mination and  therefore  no  crop,  the  measure 
of  damages  for  the  breach  of  warranty  of 
germination  is  the  amount  paid  for  the  seed, 
plus  the  coBt  of  planting,  plus  the  value  of 
the  uae  of  the  land  for  the  cropping  season, 
lesw  the  value  of  its  use  for  a  proper  pur- 
pose to  which  it  might  reasonably  have  been 
put  upon  the  ascertainment  of  a  failure 
of  germination,  and  not  the  value  of  the 
crop  which  would  have  been  raised  if  the 
seed  had  been  true  to  warranty,  less  the  cost 
of  planting  and  producing. 

For  other  caseSy  see  Damage8y  III,  a,  4t  o,  in 
Dig,  1^52  y,  8, 

Evidence  «-  sufficiency. 

4.  Whether  the  evidence  sustains  a  finding 
that  there  was  a  breach  of  warranty  in  re« 
fcpect  of  the  germinating- power  of  the  seed 
i»  questioned,  but  not  decided. 

For  other  caeee,  eee  Evidenoey  XIL  i,  im  Dig. 
1-42  IT,  8. 

(December  14,  1017.) 

Headnotes  bv  DiB&Lt,  G. 
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Note.  —  Tlie  liability  of  a  vendor  of  seeds 
it  treated  in  the  notes  to  Leonard  Seed  Co^ 
r.  Crary  Canning  Co.  37  L.R.A.(N.8.)  79, 
and  Buckbee  v.  P.  Hohenadel,  Jr.  Co.  L.HA. 
lftl6C,  1011 ;  and  see  later  cases.  Ford  v. 
Farnaers'  Exch.  L.R.A.1917B,  1106,  and 
Slin^er  v.  Tottcn,  L. R.A.I !n7C,  539. 
LH.A.IOISC. 


APPEAL  by  defendant  from  axi -order  of 
the  District  Court  for  Hennepin  County 
denying  its  aUernative  motion  i6r  judg- 
ment or  for  a  new  trial  ui  consolidated 
actions  brcught  to  recover  damages-  for 
breach  of  an  express  warranty  of  the  ger« 
minating  power  of  seed  wheat.    Reversed. 

The  fkcts  are. stated  in  the  Commission- 
er's opinion. 

Messrs.  Koon,  Whelan,  A  Hempstead 
for  appellant: 

The  evidence  fails  to  establish  the  alleged 
contract  of  warranty  of  the  quality  and 
germination  of  the  seed  wheat  in  question, 
as  a  matter  ef  law. 

Sergeant  v.  Dwyer,  44  Minn.  809,  46  N.  W 
444;  Waite  v.  McKblty,  71  Minn.  167,  78 
N.  W.  727;  Hanson  v.  Marsh,  40  Minn.  1, 
40  N.  W.  841 ;  Scott  v.  T.  W.  Stevenson  Co. 
130  Minn.  161,  15^  N:  W.  316;  MeOarthy 
V.  Nash.  14  Minn.  127.  Oil.  05;  Spragne  v. 
Blake,  20  Wend.  61;  Gaslin  v.  Pinney,  24 
Minn.  322;  Kileen  v.  Kennedy,  00  Minn. 
414,  07  N.  W.  126;  Minneapolis  &  St.  L. 
R.  Co.  V.  Columbus  Boiling  Mills,  110  U. 
S.  151,  30  L.  ed.  377,  7  Sup.  Ct.  Rep.  168; 
Ross  V.  Northrup.  K.  &  Co.  166  Wia.  327, 
144  N.  W.  1124;  filiazard  Bros.  v.  Growers* 
Canning  Co.  1^2  Iowa,  267,  132  N.  W.  66; 
Seattle  Seed  Co.  v.  Fujimori,  79  Wash.  123, 
139  Pac.  866;  Thompson  v.  Libby,  34  Minn. 
874,  26  N.  W.  1 ;  R.  M.  Davis  Photo  Stock 
Co.  V.  Photo  Jewelry  Mfg.  Co.  47  Colo.  68, 
104  Paa  389,  19  Ann.  Ca&  640. 

Whatever  warranty  of  said  seed  wheat 
defendant's  manager  may  have  given  to 
plaintiffs,  it  was  given  without  the  author- 
ity, esprees  or  implied,  of  defendant,  and 
did  not  bind  it  contractually. 

Williston,  Sales,  §  445,  pp.  766-767; 
Benjamin,  Sales,  6th  ed.  pp.  580-^21;  2 
Mechem,  Sales,  §  1281;  81  Cye.  1353;  2 
C.  J.  601;  30  Am.  &  Eng.  Eno.  Law,  2d  ed. 
165,  166;  Upton  v.  Suffolk  County  Mills, 
11  Cush.  586,  59  Am.  Dee.  163;  Wait  v. 
Borne,  123  K.  Y.  592,  25  N.  £.  1053;  Bier- 
man  y.  City  Mills  Co.  151  N.  Y.  482,  37 
L.R.A.  799,  56  Am.  St.  Rep.  635,  46  N.  E. 
866;  Reese  v.  Bates,  94  Va.  321,  26  S.  £. 
865;  Pickert  v.  Marston,  68  Wis.  465,  60 
Am.  Rep.  876,  32  N.  W.  550;  Waupaca 
Electric  Light  k  R.  Co.  v.  Milwaukee  Elec- 
tric R.  k  Light  Co.  112  Wis,  460,  88  N.  W. 
308;  McCormick  v.  Kelly,  28  Minn.  135,  9 
N.  W:  675. 

The  true  rule  for  the  meaenre  of  damages 
in  oases  of  total  loss  of  crop  arising  from 
failure  of  seeds  to  germinate'  and  gro^  ia 
the  amount  of  money  paid  by  plaintiffs  for 
the  seed'  wheat  in  question,  the  amount 
expended  in  cultivating  and  preparing  the 
lands  in  question  for  planting  and  sowing 
said  wheat,  and  the  reasonable  rent  to  com* 
pensate  for  the  loss  of  the  u^  of  said  landt* 
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resulting  from  the  total  loes  of  orop,  sub- 
ject to  be  reduced  by  the  amount  for  whldi 
the  landft  could  have  been  rented  for  some 
other  crop  after  discovery  that  said  seed 
-wheat  would  not  germinate  and  grow. 

1  Sedgw.  Damages,  9th  ed.  1012,  §  191, 
pp.  364~3d6;  30  Am.  A  Eng.  Enc.  Law,  2d 
ed.  pp.  219,  220;  35  Cyc.  479;  Reiger  v. 
Worth,  127  X.  C.  230,  52  L.R.A.  W2,  80 
Am.  St.  Rep.  798,  37  Sk  E.  217;  Ferris  v. 
Comstook,  33  Conn.  613;  Butler  v.  Moore, 
08  Ga.  780,  45  Am.  Rep.  508;  Vaughau's 
Seed  Store  v.  Strfaigfellow,  56  Fla.  708,  48 
So.  410;  Ford  v.  Farmer's  Exch.  136  Tenn. 
287,  L.R.A.1017B,  1106,   189  S.  VV.  368. 

Messrs.  Stiles  it  Devancy,  Gcorgre  C. 
Stiles,  and  B.  C.  Kdwards  for  respond- 
ents. 

Dlbell,  C,  filed  the  following  opinion: 

These  two  actions  to  recover  for  the 
breadi  of  an  express  WKmaitj  of  the  germi- 
nating power  of  seed  wheat  were  tried  to- 
gether and  there  were  verdicts  for  the 
plaintiffs.  Hie  defendant  appeals  from  the 
order  denying  its  alternative  motion  for 
judgment  or  a  new  trial. 

The  questions  are  tliese: 

( 1 )  Whether  the  evidence  sustains  a  find- 
ing that  an  express  u'arranty  on  the  sale  of 
seed  wheat  was  made  on  behalf  of  the  de- 
fendant by  its  vice  president  and  general 
manager;  and  in  connection  with  this,  the 
effect  of  disclaimers  of  warranty  printed  on 
the  letterhead  confirming  the  sale,  on  the 
invoice,  and  on  the  shipping  tags. 

{2)  Whether,  in  view  of  the  custom  not 
to  warrant  the  germinating  power  of  seed 
sold,  the  vice  president  and  general  man- 
ager had  authority  to  bind  the  defendant  by 
a  warranty. 

(3)  Whether  the  measure  of  damages, 
there  being  an  entire  failure  of  germination 
and  a  consequent  total  loss  of  crop,  is  the 
value  of  the  crop  which  would  liave  been 
raised  had  the  seed  been  true  to  warranty, 
less  the  cost  of  planting  and  producing,  or 
the  cost  of  the  seed,  plus  the  value  of  the 
use  of  the  land,  plus  expenses  incurred,  less 
the  value  of  the  use  of  the  land  after  the 
failure  of  germination. 

(4)  Whether  the  evidence  sustains  a 
fmding  that  the  seed  was  lacking  in  germi- 
nating power. 

(1)  About  April  1,  1915,  the  plaintiffs 
entered  into  segotiatiotis  with  the  defend- 
ant through  R.  M.  Johnston,  its  vice  presi* 
dent  and  general  manager,  for  the  purchase 
of  blve  stem  seed  wheat  for  the  seeding  of 
their  farms  near  Anamoose,  North  Dakota. 
Their  testimony  is  that  they  told  him  that 
they  had  had  trouble  with  germination,  and 
inquired  whether  he  would  guarantee  the 
seed  which  he  proposed  selling,  and  that  he  ^ 
L.R.A.1918C. 


then  warranted  it  to  bo  of  99  pet  cent 
germinating  i)ower.  By  common  under- 
standing the  question  of  purcfaaete  was  left 
open  and  was  shortly  afterwards  clothed 
over  the  telephone  by  an  acceptance  bj- 
the  plaint  iff  j».  By  letter  of  April  6,  the 
sale  ^\'as  con  Armed  in  the  usual  way.  At 
the  top  of  the  letter  of  confirmation  was 
printed  the  following:  ''We  give  no  war- 
ranty, express  or  implied,  as  to  description, 
quality,  productiveness,  or  any  other  mat- 
ter, of  any  seeds  we  send  out,  and  we  will 
not  in  any  way  be  responsible  for  the  crop. 
If  purchujser  does  not  accept  the  seeds  on 
these  terniji,  thev  are  to  be  returned  at  otto*. 
Ko  complaints  received  after  ten  day**  from 
receipt  of  goods." 

The  wheat  was  sold  f.  o.  b.  and  was  de- 
livered to  the  plaintiffs  on  April  6,  on  lioard 
a  Soo  car,  the  invoice  was  dated  on  th^t 
day,  the  bill  of  lading  was  issued  to  ont  of 
the  plaintiffs  on  April  7,  they  prepaid  the 
freight,  the  price  was  paid  the  defendant 
probably  on  April  8,  and  the  wheat  reached 
Anamoose  on  April  13,  and  was  accepted  hj 
the  tenants  of  the  plaintiffs,  and  used  in 
seeding.  The  invoice  contained  a  printed 
disclaimer  of  warranty  similar  to  that  on 
the  letter  of  confirmation,  and  a  like  dis- 
claimer was  on  the  shipping  tags,  on  the 
reverse  side  of  the  address. 

Johnston  denies  that  a  guaranty  was 
asked  or  given,  but  says  that  there  wa< 
some  talk  about  germinating  t^sts.  ^^o 
warranty  was  given  in  the  letter  of  con- 
firmation, but  the  results  of  germination 
tests  were  stated,  and,  so  far  as  appears, 
were  truthful.  It  is  the  contention  vi  t^e 
defendant  that,  taking  the  evidence  a<^  a 
whole,  it  is  lu^f^uflicient  to  sustain  a  finding 
of  a  warranty;  and  it  relies  considfrably 
upon  the  disclaimers  of  warranty.  The  con- 
tract of  sale  was  oral  and  within  the  Statute 
of  Fraudv^,  and  invalid  until  acceptance  of 
the  wheat  or  payment.  Payment  and  ac- 
ceptance pursuant  to  the  contract  satibfied 
the  Htatute.  Seott  v.  T.  W.  Steveij»<on  Co. 
130  ^linn.  151.  153  X.  W.  316;  Perkins  v. 
Tliorson,  50  Minn.  85,  52  X.  W.  272.  l'"il 
payment  or  acceptance  tlie  contract  wai>  not 
complete  or  binding,  a  new  term  might  U^ 
imported  into  it,  or  a  terra  important  in 
the  negotiations  might  be  eliminated  ar  the 
will  of  either.  The  defendant  <nte^  on  tlie 
question  of  dij^clainiers  of  warranty  a  li'ie 
of  cases  of  which  Ross  v.  Xorthnip.  K.  A 
Co.  156  Wis.  327,  144  N.  W.  1124:  Blizzard 
Bros.  V.  Growers'  Canning  Co.  152  Iowa, 
257,  132  X.  W.  66;  and  Seattle  Seed  Co.  v. 
Fujimori,  70  Wash.  123,  139  Pac.  866.  nay 
be  taken  as  typical.  Some  of  the  ca^e<?  of 
this  character  bear  upon  the  question  of  an 
implied  warranty  that  wliat  is  sold  is  triie 
to  varietv  or  tradename.     Here  there  i«  no 


MOORHEAD  v.  MINKBAP0LI8  SEED  CO. 


sdd 


queaiion  pi  implied  warranty.  The  casos 
do  not  §0  so  far  a«  to  hold  that  if  an  express 
warranty  ie  made  its  effeet  is  obviated  by 
the  use  of  kftteom  or  invoioes  or  shippiiig 
tags  oa  wkich  diselaimers  are  printed.  We 
wmi!d  not  expect  such  a  holding.  These 
di8(*l8imers  are  eirideiDtiaTy  in  support  of 
the  defendant's  oontention.  That  far  they 
should  have  effect.  Thev  are  not  c^ondusive. 
If  a  warranty  was  aetually  made  during 
the  ne|K>taatraBe,  and  not  \ritbdrawn  or 
raodiiied,  it  should  be  given  effect  irre- 
spective of  the  printed  difM'laimers.  See 
VA^tLT  V.  Joseph  Breck  &  s<»ns  Corp.  172 
Ma8«.  581,  52  N.  K.  1083. 

i'fie  evidence  in  support  of  tlie  warranty 
ii  not  particularly  convincing.  There  is 
raufh  to  indicate  that  the  parties  were 
talking  about  germinating  testM.  and  not 
of  a  warranty  of  germinating  power.  How- 
I'ver.  there  is  evidence  that  the  plaintiffs 
wanted  to  buy  a  \varrantv  as  well  as  seed, 
and  that  Johnston  iindert(»ok  to  promise 
::(>rminating  results.  The  jury  might  well 
•  no'i^h  have  found  that  there  was  no  such 
promiBe.  but  instead  they  found  that  there 
wan.  We  are  dealing  with  a  finding  of  the 
jury  approx'ed  by  the  trial  judge,  who  was 
in  mueh  better  position  than  we  are  for 
judging  testimony,  and  not  with  what  we 
may  think  tVom  a  reading  of  the  evidence 
roii(ht  as  well  or  better  have  lieen  found. 
Ue  hold  that  the  evidence  sustains  the  find- 
in «,'. 

(2)  IJte  next  question  is  upon  the  au- 
thority of  Johnston  to  make  a  guaranty 
binding  upon  his  corporation. 

The  argument  of  defendant  is  that  when 
a  custom  of  the  trade  not  to  warrant  is 
shown,  and  here  there  was  evidence  of  such 
a  cimtom  which  for  tlie  purposes  of  this 
appeal  we  assume  to  be  conclusive,  author- 
ity to  warrant  cannot  l»e  implied.  The 
theory  Is  that  implied  authority  in  a  selling 
aj?»»nt  to  warrant  comes  from  the  fact  that 
wies  in  the  particular  trade  are  commonly 
made  with  warranty,  and  when  such  is  not 
th*-  mstora  authority  cannot  be  implied, 
l-pton  v.  Suffolk  County  Mills,  11  Cuah. 
58«,  .W  Am.  Dec-  163;  Wait  v.  Borne,  123 
N'.  Y.  5«2,  25  N.  E,  1053;  Bierman  v.  City 
Mills  C^o.  151  N.  Y.  482.  37  L.R.A.  799,  66 
Am.  St.  Rep.  635,  4o  N.  £.  856;  Waupaca 
Kleotrie  Light  A  R.  Co.  v.  Milwaukee  Elec- 
irit-  R.  &  Light  Co.  112  Wis.  469,  88  X.  W. 
•iftH;  2  C.  J.  601;  31  Cyc.  1353:  30  Am.  & 
Knjj.  Enc.  Law,  165:  VVilUston,  Sales,  §  445; 
2  M*»chfcm.  Sales,  §§  1281  et  seq. 

•K)hnjiton  was  the  vice  president  of  the 
corpdration  and  its  general  manager.  He 
^va^  ill  charge  of  its  oflRces  and  plant.  It 
rfo»'^  not  appear  that  any  other  executive 
(pffitvr  was  about.  So  far  as  can  be  seen, 
one   dealing    with    him    was    as    near    the 


corporate  entity  as  he  could  got.  Unless 
a  purohaeer  could  take  a  warranty  from 
him  he  eould  get  none  from  anyone.  There 
was,  somewhere,  corporate  power  to  war" 
rant.  Conceding  the  rule  of  Hiw  claimed, 
and  that  a  custom  not  to  warrant  was  con- 
clusively proved,  we  are  of 'the  opinion  that 
a  vice  president  and  general  manager  hav- 
ixg  such  charge  of  the  company's  operations 
and  such  general  authority  as  is  shown  has 
implied  authority  to  make  a  warranty  bind^ 
ing  the  corporation. 

(8)  There  was  no  germination  and  the 
failure  of  crop  was  total.  The  court  held 
that  the  measure  of  damages  was  the  vahie 
of  the  crop  which  would  bare  been  raised 
had  the  seed  been  true  to  warranty,  less  the 
expense  of'  planting  and  producing.  The 
defendant  contends  that  the  measure  where 
the  loss  is  total  should  be  based  upon  the 
value  of  t\\e  use  of  the  land  of  which  the 
owner  is  deprived,  plus  the  value  of  seed 
grain  used  and  expenses  tnctirred,  and  less 
any  vahie  in  the  nae  of  the  land  after  the 
failure  of  the  seed  to  germinate.  Where 
there  is  a  partial  crop,  or  crop  of  different 
variety  than  that  promised  by  the  warranty, 
the  proper  measure  is  the  difference  in 
value  between  tho  crop  raised  andf  the  crop 
which  would  have  been  raised  had  the  seed 
responded  to  the  warranty.  Randall  v. 
Raper,  El.  Bl.  &  El.  84,  120  Eag.  Reprint, 
438,  27  L,  J.  Q.  B.  N.  8.  266,  4  Jur.  N.  S. 
662,  6  Week.  Rep.  445;  Woicott  v.  Mount» 
36  N.  J.  L.  262,  13  Am.  Rep.  438;  Passinger 
v.  Thorburn,  34  N.  Y.  634,  90  Am.  Dec.  753; 
Landreth  v.  Wyckoff,  67  App.  Div.  145,  73 
N.  Y.  Supp.  388;  White  v.  Miller,  71  N.  Y. 
118,  27  Am.  Rep.  13;  Edgar  v.  Joseph  Breck 
&  Sons  Corp.  172  Mass.  581,  52  K.  E.  1083; 
Dunn  V.  Bushnell,  63  Neb.  568,  93  Am.  St. 
Rep.  474,  88  N.  W.  693;  Moody  v.  Peirano,  4 
Cal.  App.  411,  88  Pac.  380;  Buckbee  v.  P. 
Hohenadel,  Jr.  Co.  L.R.A.1916C,  1001,  139 
C.  C.  A.  478,  224  Fed.  14;  Grafton-Stamps 
Drug  Co.  V.  Williams,  105  Miss.  296,  62 
So.  273;  Cline  v.  Mock,  150  Mo.  App.  431, 
131  6.  W.  710;  American  Warehouse  C6.  v. 
Ray,  —  Tex.  Civ.  App.  — ,  60  8.  W.  T63. 
Where  there  has  been  no  germination  it  haa 
been  held  that  the  dajnages  should  be 
measured  by  the  cost  of  the  seed,  plus  the 
cost  of  planting,  plus  the  value  of  the  use  of 
the  land,  less  any  value  in  the  use  remain- 
ing at  the  time  the  seed  failed  to  germinate. 
Reiger  v.  Worth,  127  N.  C.  230,  52  L.R.A. 
362,  80  Am.  St.  Rep.  798,  37  S.  E.  217.  It 
is  manifest  that  where  there  is  a  partial 
crop,  and  that  is  the  usual  case,  the  first 
measure  is  the  true  one.  Tliere  is  no  other. 
Some  of  the  cases  involving  partial  failures 
and  applying  the  first  measure  distinctly 
state  that  the  second!  measure  is  the  true 
one  when  the  loss  is  total.    Vaughan's  Seed 
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Store  V.  Sfcringfellow,  5j6  FU.  708,  48  So. 
4ia;  Ford  v.  FarmerB-  £:(ch«  136  Xenn.  287, 
L.R.A.1917B,  H06,  189  S.  W.  368.  Still 
iiiere  are  casea  applying  rather  aa  a  matter 
of  course  and  witkout  discussion  tiie  firflt 
measure  when  the  failure  is  totaL  Shaw  v. 
Smith,  45  Kan.  334,  II  L.R.A.  681,  25  Pac. 
886;  Crutcher  V.  Elliott,  13  Ky,  L.  Rep.  5»2-, 
Van  \Vy«k  v.  Allen,  69  N.  Y.  61,  26  Am.  Rep. 
136;  D^w  V.  Peck  Hardware  Co.  121  App. 
Div:..28,  105  N.  Y.  Supp.  399.  The  question 
does  not  often  arise  and  is  hardly  con- 
sidered in  th'e  oases  cited.  It  is  considered 
in  treatises  with  scant  recognition  of  the 
distinction,  and  there  arc  few  cases  illus- 
trating it.  Williston,  Sales,  %  614;  2 
Mechom,  Sales,  %%  1827  et  aeq.;  1  Suther- 
laond.  Damages,  §  61;  2  Sedgw.  Damages, 
§§  191,  768;  3  Joyee,  Damages,  §  1707; 
35  Cye.  479;  30  Am.  &  £ng.  £nc.  Law,  219; 
43  Century  Dig.  Sales,  §  1294;  17  Deoen. 
Dig.  id.  §  442  ( 11 ) .  Writers,  so  far  as  they 
meet  the  question  at  all,  join  in  approval 
of  the  second  measure  stated  when  the  fail- 
ure is  entire^  2  Sedg>v.  Damages,  §§  191, 
768;  30  Am.  &  £ng.  £nc.  Law,  219;  35  Cyc. 
479. 

.  The  object  of  the  law  is  to  furnish  a 
meaaure  which  will,  give,  as  near  as  may  be, 
actual  compensation  for  the  breach,  and 
which  is  iree  of  uncertain,  contingent,  con- 
jectural, or  speculative  elements.  When 
damages  are  based  upon  the  value  of  the 
use  of  the  land  the  uncertainty  of  amount 
because  of  uncertainty  of  crop  reerults  is 
eliminated,  and  they  may  be  assessed  forth- 
with. We  are  of  the  opinion  that  when  the 
failure  of  crop  is  entire,  because  of  failure 
of  germination,  the  damages  should  be  based 
on  the  value  of  the  use,  with  additions  and 
deductions  suiting  the  conditions  of  the 
particular  case.  The  objection  suggested 
by  the  plaintiffs  that  there  was  no  fixed 
rental  value  in  North  Dakota  is  without 
substantial  merit.  Thexe  need  be  no  market 
rental  value.  It  is  enough  if  the  use  value 
is  determined,  and  that  may  be  found  with- 
out the  aid  of  a  market  value.  Farmers 
and  others  qualified  to  testify  may  furnit^h 
proof  of  value.  In  Nelson  v.  Minneapolis  4t 
St.  L.  R.  Co.  41  Minn.  131,  42  N.  W.  788, 
Ju£rtice  Mitchell,  in  a  ease  involving  a  ques- 
tion of  at  least  as  great  difficulty,  said: 
"^^^lat  the  law  aims  at  is  compensation; 
and  the  matter  of  ascertaining  the  rental 
value,  or  how  much  it  has  been  depreciated, 
is  a  practical  question,  to  be  treated  in  a 
practical  way,  and  to  the  consideration  ot 
which  it  is  necessary  to  bring  a  little  of 
the  farmer  as  well  as  the  lawyer." 

(4)  The  defendant  contends  that  the  find- 
ing of  the  jury  tJ^at  the  seed  lacked  ger- 
L.R,A.1918C. 


minating  power  is  unsiMtiuned  by  the  evi- 
dence. The  situation  presented  ia  peeuliar. 
The  seed  was  bought  for  three  famu,  the 
Mborhead  farm,  the  Matfa^wa  farm,  and 
the  Roberts  farm.  It  was  put  into  separate 
saeks  and  those  intended  for  eaeh  of  the 
farms  were  separately  designated  by  the 
shipping  tags.  It  was  shipped  in  one  car 
to  Anamoose.  One  Okert,  who  was  the  ten- 
ant for  Moorhead  and  M«.thewB)  hauled  the 
seed  for  their  farms.  One  Budeau^  who  was 
the  tenant  of  Roberts,  hauled  the  seed  for 
the  Roberts  farm.  Okert  planted  the  Moor- 
head and  Mathews  farms  and  the  seed  failed 
to  germinate.  Before  planting  he  submit- 
ted it  to  a  formaldehyde  treatment.  Budeau 
planted  his  without  treatment  and  it  grov 
well.  Altogether  475  bushels  went  to  the 
Moorhead,  Mathews,  and  Roberts  farms. 
It  came,  sm  the  evidence  tends  to  show,  and 
perhaps  shows  conclusively,  from  a  matjs  of 
752  bushels  in  the  defendant's  warehouse. 
This  left  277  bushels.  Of  this  amount  273 
bushels  were  delivered  at  Madison  Lake, 
Minnesota,  and  planted  by  twelve  different 
farmers.  All  of  it  grew  well.  The  remain- 
ing four  bushels  are  not  accounted  for. 
Budeau  had  5  bushels  left,  lie  let  Okert 
have  this,  and  he  planted  it  on  the  Mathews 
land  after  submitting  it  to  the  formaldehyde 
treatment.  It  grew  well.  The  growing  sea- 
son and  soil  conditions  were  good.  Other 
wheat  planted  by  Okert  and  submitted  to 
the  formaldehyde  treatment  grew.  The 
seed  furn  itched  was  good  in  appearance.  It 
is  claimed  by  the  defendant  that  the  for- 
maldehyde treatment  destroyed  the  germi- 
nation. There  is  evidence  that  this  treat- 
ment should  be  applied  with  some  caution 
and  that  there  is  some  danger  attendant 
upon  its  use.  It  is  difficult  to  understuud 
how  seed  wheat  of  almost  any  kind.,  and 
especially  that  having  the  appearance  of 
this,  would  fail  to  germinaite  to  tlie  extent 
claimed;  that  is,  not  a  few  per  cent  of  it. 
but  more  than  95  per  cent.  The  formalde- 
hyde treatment  may  be  attended  with  sonif 
danger,  but  it  is  difficult  to  understand  how 
its  ordinary  use  oould  destroy  not  a  small 
percentage  of  it  but  95  per  cent.  There  is 
some  difficulty  in  saying  that  the  evidence 
sustains  a  finding  that  the  wheat  was  with- 
out germinating  power.  There  must  be  a 
new  trial  for  the  reasons  stated  in  para- 
graph 3,  and  wc  leave  the  question  of  the 
sufficiency  of  the  evidence  to  show  lack 
of  germinating  power  undecided.  Addi- 
tional evidence  may  be  produced  at  another 
trial.  It  is  not  at  this  time  a  ca«e  for  judg- 
ment notwithstanding. 
Order  reversed. 
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CNTTED   STATl^^S    FIDELITY    &    GUAR- 
ANTY^ C50MPANV,  Appt, 

V. 

YAZOO  CITY. 
(—  Mips.  — ,  77  So.  162,) 

Bond  —  ofllclal  •*  liability  of  surety. 

The  iniretiea  on  the  bond  of  a  city  clerk 
whose  authority- is  limited  to  the  collection 
of  the  taxes  lor  privilege  licensee  are  not 
liable  to  the  city  for  money  mi*i(appropriated 
by  him  after  he  had  collected  it  fruui  the 
buperlnteudeut  of  tlie  city  street  car  line, 
when  it  should  have  been  placed  in  the  city 
depository  by  the  superintendent. 
For  other  cases,  see  Bonds,  11.  c,  1,  t»  Dig. 

1-52  y.  8. 

(January   2,   1918.) 

APPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  lot  Yazoo  County 
in  favor  of  plaintiff  in  a  snit  to  hold  de- 
fendant liable  as  Hiirety  on  the  official  bond 
of  the  e\t\  clerk.    Kevereed. 

The  fact^  are  stated  in  the  opinion. 

Messrs.  Barbour  A  Henry,  for  appel- 
lant: 

There  is  no  liability  on  the  part  of  de- 
fendant as  surety  of  the  city  clerk. 

People  V.  Pennoek;  (W  N.*Y.  421;  Lewis 
V.  Johnson,  Walk.  (MW.)  2«0:  Brooks  Oil 
Co.  V.  Weatherford,  91  Mif»8.  601,  44  So. 
928;  State  ex  rel.  Brennan  v.  Dierker,  101 
Mo.  App.  «86,  74  8.  W.  163;  Wilson  v. 
Unselt,  12  Bush:  215;  Luther  v.  Banks,  111 
Ga.  374,  30  8.  E.  826 1  Hawkins  v.  Thomas, 
3  Ind.*  App.  39P,  29  N.  B.  157 ;  25  Am.  & 
Eng.  Enc.  Law,  728;  Alcorn  v.  State,  57 
Mi«8.  273;  Denio  ▼.  State,  60  Miss.  949^, 
State  use  of  Lafayette  County  v.  Hall,  68 
Miss.  719,  10  So.  54;  San  Luis  Obispo  Coun- 
ty V.  Famnm,  108  Cal.  562,  41  Pac.  446. 

Mef>pr9.  Holmes  A  Holmcw,  for  appel- 
lee: 

Defendant  is  liable  as  surety  on  the 
bond  of  the  city  clerk. 

Oeorge  A.  Hormel  &  Co.  v.  American 
Bonding  Co.  112  Minii.  2«8,  .33  L.R.A.(N.S.) 
51.3,  128  N.  W.  12;  State  nne  of  McLaurin 
V.  McDaniel,  78  >fis«.  1,  60  L.H.A.  118,  84 
Am.  St.  Bep.  618,  27  So:  994:  Lizana  v. 
State,  109  Miss.  464,  69  So.  292;  People  ex 
rel  Kelloggr  v.  Schuyler;  4  N'.  Y.  187;  People 
V.  Van  Ne?P,  79  cil.  "84,  12  Am.  St.  Rep. 
134,  21  Pac.  654. 
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Kote.  •*  As  to  liability  of  public  officer's 
bondsmen  to  public  corporation  for  money 
received  or  collected  by  him  without  au- 
thority, see  annotation  following  this  case, 
post,  39t. 
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h^yl«ea,  J.»  delivered  the  opinion  ol  t^e 
eourt: 

Tha  appellee,  Yazoo  City,  i&led  suit  in 
the  chancery  court  of  Yazoo  county  against 
Hugh  W.  McCormick  and  t^  appellant 
company,  surety  on  the  official  bond  oi.MfiT 
Cormick  as  city  clerk  of  Yazoo  City* '  A 
ddQree  was  rendered  in  favor  of  the  city 
for  the  sum  of  $942.59,  and  the  surety  com- 
pany alone  prosecutes  this  appeal  to  this 
court. 

The  bond  made  by  the  appellant  company 
is  in  the  usual  form  of  surety  bonds.  Thje 
condition  ol  the  bond  alleged  to  have  been 
breached  is  that  portion  reading  as  follows: 
"That  if  the  said  Hugb  W.  McCormick  aluilU 
from  the  5tli  day  of  December,  1910,  well 
and  faithfully  perform  all  the  duties  of  ^e 
said  office." 

The  bill  alleys  that  the  said  McCormiek 
failed  and  neglected  and  refused  to  account 
for  and  pay  over  to  the  complainant  the 
gum  of  $942.59.  The  testimony  in  the  lower 
eourt  was  conflicting  as  to*  whether  or  not 
the  city  clerk,  as  a  matter  of  fact,  received 
this  money;  but  the  chancellor  decided  this 
fact  in  favor  of  the  appellee.  We  will  there- 
fore atate  the  facta  as  found  by  the  chan- 
cellor. 

During  the  life  of  the  bond  in  suit,  and 
labile  MeCormick  was  the  city  clerks  a  Mn 
Rivers,  the  superintendent  of  the  street  oar 
line  in  Yazoo  City,  which  line  belongs  to  thie 
city,  from  time  to  time»  paid  over  to  Me* 
Cormiek,  city  clerk,  the  amount  of  $942.59. 
l-his  amount  McCormick  failed  to  turn  over 
to  the  city,  but  appropriated  it  to  hia  own 
use.  The  testimony  in  the  case  shows  that 
the  only  moneys  which  could  be  collected  by 
the  eity  clerk  were  those  due  as  city  tax 
privilege  licensee.  At  the  time  of  the  al- 
leged defalcation  there  was  an  ordinance  of 
the  city,  duly  and  legaily  adopted,  and  in 
full  force  and  effect,  §  3  of  which  is  as  fol- 
lows: ''All  moneys  collected  by  the  said 
Rivers  shall  be  paid  into  the  cit^  de- 
pository, to  the  credit  of  the  street  railway 
fund,  and  no  moneys  shall  be  paid  out  eat- 
cept  upon  warrant  of  this  board.'* 

One  of  the  banks  had  been  regularly*  ea< 
lected  as  a  city  depository.  Despite  the 
above  ordinance,  the  testimony  sbowa  that 
Mr.  Rivers  had  Ignored  the  same  with  the 
knowledge  of  the  city  officials,  and  had  made 
a  practice  of  turning  over  to  the  eity  cl^k 
the  street  railway  money. 

It  is  the  contention  of  the  appellant 
surety  company  that,  since  the  payment  of 
this  money  by  the  superintendent  of  tho 
street  car  line  to  the  city  clerk  was  in  di- 
rect violation  of  the  city  ordinance  in. effect 
when  these  payments  were  made,  and  since 
the  only  moneys  which  could  be  collected 
by  the  city  clerk  were  those  for  privilege 
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tax  licenses,  then  this  money  was  not  paid 
to  the  clerk  either  virtute  c^cii  or  colore 
officii,  and  therefore  it  was  not  in  the  con- 
templation of  the  surety  on  this  bond,  and 
that  it  could  not  be  held  liable  for  this 
money. 

After  a  most  careful  consideration  of  the 
case  and  all  of  the  authorities  cited  in  the 
briefs  of  learned  counsel,  and  also  of  other 
authorities  not  cited,  we  are  of  the  opinion 
that  the  surety  company  cannot  be  held  li«t* 
ble.  We  do  not  think  there  was  any  real 
or  apparent  authority  vested  in  McCormick, 
the  city  clerk,  to  receive  these  moneys,  and 
this  fact  was  well  known  to  Mr.  Rivers 
when  he  paid  the  same  to  the  clerk.  It  is 
the  contention  of  appellee  that  the  money 
was  paid  to  the  city  clerk  under  color  of  his 
office.  A  careful  examination  of  all  the  au- 
thorities in  Mississippi,  and  those  which 
have  fallen  under  our  observation  in  other 
states,  however,  leads  us  to  the  conclusion 
that  before  the  bondsmen  can  be  held  in  a 
case  of  this  character  there  must  at  least 
have  been  some  apparent  authority  for  the 
receipt  of  the  money  by  the  official  whose 
bond  is  in  suit.  In  Adams  v.  Williams,  97 
Miss.  113,  30  L.R.A.(X.8.)  85o,  52  So.  865, 
Ann.  Cas.  1912G,  1129,  the  moneys  came 
into  possession  of  Williams  by  virtue  of 
his  being  the  treasurer  of  the  levee  board. 
In  the  case  of  Lewis  v.  State,  65  Miss.  468, 
4  So.  429,  it  was  the  dutv  of  the  circuit 
clerk  to  issue  witness  certificates  under  cer- 
tain circumstances.  He  had  the  real  au- 
thority to  issue  these  certificates  in  proper 
cases;  he  therefore  had  apparent  authority 
to  issue  any  witness  c*ertificates,  and  the 
forged  certificates  in  that  case  were  there- 
fore issued  under  his  apparent  authority, 
or  colore  officii.  In  the  case  of  Adams  v. 
Saunders,  89  Miss.  799,  U9  Am.  St.  Rep. 
720,  42  So.  602,  11  Ann.  Gas.  327,  Saunders 
was  the  tax  collector  of  Oktibbeha  countv, 
and  had  the  apparent  authority  to  collect 
the  taxes  therein  collected  bv  him.  These 
taxes  were  therefore  collected  bv  him  colore 
officii.  In  the  case  of  State  use  of  McLaurin 
V.  McDaniel,  78  Miss.  J,  50  L.R.A.  118,  84 
Am.  St.  Rep.  618,  27  So.  994,  the  mayor  was 
acting  within  the  apparent  scope  of  the 
authority  of  his  office,  in  the  line  of  his 
official  duty.  His  action  was  merely  in 
excess  of  his  jurisdiction,  and.  for  that 
reason,  what  he  did  was  done  colore  ofiicii. 
The  same  rule  was  reamumnced  and  affirmed 
in  the  case  of  Lizana  v.  State,  100  Miss. 
464,  09  So.  292, 

lender  the  above  ordinance  it  is  perfectly 
clear  that  the  city  clerk  had  no  more  ap- 
parent authority  to  receive  this  money  from 
'Rivera  than  did  the  city  marshal  or  any 
other  city  official.  He  had  no  more  right  to 
receive  it  than  a  circuit  or  chancery  clerk 
L.n.AJ918C. 


would  have  to  go  out  and  collect  taxes.  In 
the  case  of  Miatthews  v.  Montgomery,  25 
Miss.  150,  a  suit  against  the  sureties  on  the 
official  bond  of  the  clerk  of  Madison  ooimty, 
wherein  it  was  alleged  that  the  clerk  had 
collected  certain  fees  belonging  to  the  sher- 
iff, the  court,  in  part,  said:  '"The  only 
question  made  is  whether  the  action  can 
be  maintained  on  the  bond.  Th^  bond  is 
conditioned  that  the  clerk  shall  faithfully 
perform  those  duties  required  of  him  by 
law.  It  is  no  part  of  his  duties  to  collect 
or  receive  the  fees  due  other  officers  of  the 
court.  He  is  not  in  sueh  case  the  officer 
of  the  law  to  receive  the  fees,  or  the  agent 
of  the  officer  for  that  purpose,  but  only  the 
agent  of  the  party  paying." 

See  also  Lewis  v.  Johnson,  Walk.  (^liss.) 
260;  Furlong  v.  State,  58  Miss.  717;  Brown 
v.  Phipps,  6  Smedes  &,  M.  51 ;  Brown  v. 
Moselj',  11  Smedes  &  M.  354. 

It  was  held  in  the  cc^se  of  Brooks  Oil  Co. 
V.  Weatherford,  91  Miss.  501,  44  So.  028, 
that,  where  a  judgment  debtor  pays  money 
to  the  sheriff  in  order  to  satisfy  a  judg- 
ment, but  before  any  execution  has  been 
placed  in  the  hand.s  of  the  sheriff,  this  con- 
stituted no  payipeat  of  the  judgment.  The 
court,  in  part,  said:  *'When  the  payment 
was  made  to  the  aheriff,  he  waa  simply  the 
agent  of  Weatherford,  and,  if  he  did  not 
pay  it  over,  Weatherford  must  look  to  him 
for  it." 

In  the  case  of  ALcorn  v.  State.  57  Miss. 
278,  it  was  held  that  the  sureties  on  the 
bond  of  a  chancerv  clerk  are  not  liable  for 
money  received  by  him  as  a  commiasioner, 
though  his  appointment  as  such  cammis- 
sioner  was  bv  virtue  of  his  office  as  chan- 
eery  clerk.  See  also  Uenio  v.  State,  60  Miss. 
949.  The  case  of  San  Luis  Obispo  County 
V.  Farnum,  108  Cal.  562,  41  Pac.  445,  i» 
similar  in  principle  to  the  case  under  con- 
sideration: ^'A  c«utte  of  action  is  slated 
against  Farnum  independently  ot  the  al- 
legations relating  to  the  bond,  \\hich  may 
be  treated  as  surpUis^age.  That  the  money 
in  question,  having  been  collected  by  the 
tax  collector  for  licenses,  belonged  to  the 
county,  is  not  questioned;  but  that  it  came 
to  the  hands  of  defendant  Farnum  as  audit- 
or is  a  conolusiim  of  law  wholly  unsup- 
ported by  the  facets  found.  There  is  no  pro- 
vision of  law  authorizing  the  aiuiitor  to 
receive  it,  nor  any  authorising  the  tax  col- 
lector to  pay  over  such  moneys  to  him,  or 
to  anyone  except  the  county  treasurer.  Hav- 
ing received  the  money,  it  was  Farnum's 
duty  to  pay  it  over  to  the  treasurer:  but 
such  duty  did  not  arise  out  of  his  office, 
nor  was  it  »t  all  different  from  the  dutv 
which  would  have  re<*ted  upon  him  to  pay 
it  over  had  he  l»een  a  plain  citizen,  not 
holding  any  county  office.     Farnum  did  not 
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even  receive  the  mooey  oolore  officii,  for 
under  on  circumstances  was  he  authorized 
or  required  by  law  to  receiye  it.  The  oon- 
ditiott  of  the  bond  sued  upon  is  not  that 
Farnum  should  be  pernona^ly  liouest,  or  pay 
his  personal  debts,  or  dificharge  those  pri- 
vate duties  and  obligations  which  he  may 
have  assumed ;  but  the  condition  ir  that  he 
'shall  well  and  faithfully  perform  all  ofBcial 
duties  required  of  him  by  law.*  The  'of- 
ficial duties*  here  8]}ecifled  are  the  duties 
required  by  law  of  the  county  auditor,  and 
none  other." 

The  overwhelming  weight  of  authority  is 
in  line  with  the  decision  alcove  tjuoted.  Be- 
fore an  act   U  done  under  color  of  office, 

I 

there  muf>t  be  an  appearance  of  right  given  | 
under  the  law  t^  do  the  act;  or,  in  other 
words,  there  must  be  at  least  apparent  au- 
thority for  the  doing  of  the  act.  When  the 
city  ordinance  provides  the  only  way  for 
the  handling  of  the  street  car  fund,  then 
there  certainly  can  be  no  apparent  author- 


ity for  the  payment  ol  this  fund  to  tiro 
oity  clerk.  Kivers  directly  violated  the 
ordinance  when  he  did  so.  The  city  clerk 
violated  the  ordinance  when  he  received  the 
money.  It,  was  the  duty  of  Rivers  to  have 
paid  tJiis  money  into  the  city  depository. 
He  failed  so  to  do,  but,  by  paying  it  over 
to  the  city  clerk,  he  thereby  merely  made 
the  clerk  his  agent  to  pay  the  money  into 
the  proper  dep08itoi*y. 

The  money  was  not  paid  to  McCormick 
either  by  virtue  of  his  office  or  under  color 
of  his  office.  Before  t^e  surety  can  be  held 
liable  on  this  bond,  it  is  necessary  for  the 
city  to  prove  that  the  money  came  into  the 
hands  of  the  city  clerk  either  virtute  officii 
ur  colore  officii,  and  this  the  proof  fails  to 
show.  The  decree  of  the  lower  court  is  re- 
versed, and  a  decree  will  be  entered  here  in 
favor  of  the  appellant. 

Suggestion  of  error  overruled. 


Annotation — Liabflity  of  public  officer's  bondsmen  to  public  corporatioii 
for  money  received  or  collected  by  him  ¥rithout  authority. 


On  right  of  publie  to  fees  unlawfully 
eoUeeted  by  ofRoer  for  }^is  owb  heaefit, 
see  note  to  State  ex  rel.  MeNary  v.  Dun- 
bar, 20  L.R.A,(N.a)  1016. 

On  recovery  of  fees  exacted  by  publie 
officer  for  pcnrforming  act  for  wbich  he 
was  not  authorized  to  demand  compen- 
sation, see  note  to  Trower  v.  San  Fran- 
cisco, 15  L.KA.(N,S,)  183. 

And  on  liability  of  public  officer  or 
his  bond  for  interest  received  on  public 
money,  see  notes  to  Adams  v.  Williams^ 
30  L.iLA.(N.S.)  855,  and  State  v. 
Sehamber,  KB.A.1018B,  803. 

The  position  taken  by  the  court  in 
United  Statks  FidkiiITy  AG.  Co.  v. 
Yazoo  City,  ante,  395,  that  the  bond  of  a 
poblic  officer  does  not  ordinarily  cover 
money  received  or  collected  by  him  with- 
out at  least  ''some  apparent  authority/' 
is  supported  by  practically  all  the  cases 
eited  in  this  annotation;  but  the  ques- 
tion whether  "apparent  authority,''  with- 
out real  authority,  is  miificient  to  bind 
the  sureties,  is  not  so  well  settled,  as- 
suming, as  the  court  apparently  holds, 
that  ''apparent  authority"  constitutes 
eolor  officii. 

Thus,  the  court  in  State  use  of  Board 
of  Education  v.  Griffith  (1906)  74  Ohio 
St.  80,  77  N.  E.  686,  6  Ann.  Cas.  917, 
said:  *'Bat  it  is  insisted  that  the  receipt 
of  these  moneys  by  the  clerk  was  colore 
officii,  if  not  virtue  officii,  and  that  for 
acts  colore  officii*  sureties  are  held  re- 
sponsible in  this  state.  While  there  has 
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been  confusion  of  terms  in  some  cases^ 
and  possibly  a  confusion  of  classification 
in  some  instances,  yet  this  conclusion  re- 
sults from  the  eases  in  this  state  and 
elsewhere,  that  there  are  three  classes  of 
cases  against  sureties  on  official  bonds: 
One  class  in  which  the  officer  acts,  virtute 
officii,  within  his  official  authority,  but 
unfaithfully  or  improperly  exercised  his 
official  duties;  and  another  class,  in 
which  the  officer,  while  acting  colore  offi- 
cii, with  pretense  of  official  authority,  is 
guilty  of  trespass  upon  person  or  prop- 
erty. Of  this  class  illustrations  are 
found  in  State  use  of  Story  v.  Jennings 
(1854)  4  Ohio  St.  418,  and  Drolesbaugh  v. 
Hill  (1901)  64  Ohio  St.  257,  60  N.  E.  202. 
In  both  of  the  classes  already  named,  the 
sureties  are  generally  held  to  l>e  liable, 
r  The  third  class  is  of  those  cases  in  which 
the  officer  has  been  guilty  of  misconduct 
which  is  wholly  outside  of  the  line  of 
his  official  duty  as  defined  by  law.  In 
this  class  of  eases  the  sureties  have  gen- 
erally, and  we  believe  upon  the  soundest 
of  reasoning,  been  held  not  to  be  liable.'^ 
Some  courts  have  held  that  the  sure- 
ties on  the  bond  of  a  public  officer  are 
not  liable  to  the  public  corporation  for 
money  received  or  collected  not  colore 
officii,  raising  a  strong  implication  that 
they  would  be  liable  if  the  money  had 
been  so  received  or  collected.  State  v. 
Cottle  (1904)  29  Ohio  C.  C.  32;  State  use 
of  Board  of  Education  v.  Griffith  (1906) 
74  Ohio  St.  80,  77  N.  E.  686,  6  Ann.  Caa. 
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917;  Sauer  v.  Madisonville  (1908)  30 
Ohio  C.  C.  681.  If  the  cases  holding 
official  sureties  liable  to  the  individualB 
from  whom  they  received  the  money  can 
be  regarded  as  analogous,  many  cases 
could  be  cited  directly  supporting  this  im* 
plication.  See  quotation  from  State  use 
of  Board  of  Education  v.  Griffith  (Ohio) 
aupra.  See  also  causes  cited  in  the  note 
to  McLendon  v.  State,  21  L.R.A.  738. 

In  State  v.  Cottle  (Ohio)  supra,  it  was 
held  that  the  bondsmen  for  a  school 
official  who  had  received  money  that 
should  have  been  paid  to  the  treasurer, 
under  an  illegal  order  of  the  board  of 
education,  and  had  failed  to  account 
for  it,  were  not  liable,  the  court  remark- 
ing that  the  money  was  not  received 
colore  officii,  "because  there  were  no 
other  similar  acts  pertaining  to  his  office 
prescribed  by  law." 

In  San  Luis  Obispo  County  v.  Famum 
(1895)  108  Cal.  563,  41  Pac.  455  (see 
quotation  from  this  case  by  the  court  in 
UxiTfiD  States  Fidelity  &  G,  Co.  v. 
Yazoo  City,  ante,  395),  it  was  alleged 
that  the  county  auditor  had  received 
money  from  the  license  tax  collector  due 
to  the  county,  but  under  the  law  the 
duty  of  the  collector  was  to  pay  the 
money  to  the  county  treasurer,  and 
the  county  auditor  had  no  authority  to 
receive  it.  The  court  held  that  the  money 
could  not  have  been  recjeived  colore  offi- 
cii; hence  the  auditor's  official  sureties 
were  not  liable  to  the  county,  even 
though  it  never  received  the  money  from 
the  auditor. 

Where  a  county  assessor  collected  taxes 
that  should  have  been  collected  by  other 
officials,  according  to  statute,  and  failed 
to  account  to  the  county  for  the  same, 
the  county  cannot  hold  his  official  sure- 
ties liable,  since  the  collection  was  not 
made  colore  officii.  Bute  v.  Bennetts 
(1915)  51  Mont.  27,  149  Pac.  92. 

"Color  of  his  office,"  as  used  in  a  stat- 
ute providing  that  "every  official  bond 
is  obligatory  on  the  principal  and  sure- 
ties thereon  .  .  .  for  the  use  and 
benefit  of  everj-  person  who  is  injured  as 
well  by  any  wrongful  act  committed 
under  color  of  his  office  as  by  his  failure 
to  perform,  or  the  improper  or  neglect- 
ful performance  of  those  duties  imposed 
by  law,"  means  that  whenever  a  public 
officer  claims  that  a  fee  is  due  him  for 
services  which  he  claims  he  rendered  as 
a  public  officer,  the  claim  is  made  under 
"color  of  his  office,"  and  if  he  receives 
that  fee,  he  receives  it  under  color  of 
his  office,  and  his  bondsmen  are  liable 

if  he  receives  such  fee  illegallv.    Mobile 
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County  V.  WiUiams  (1913)  180  Ala. 
61  So.  963. 

Other  courts  kMtve  held  that  money 
collected  colore  officii,  bat  not  by  \'iTtne 
of  office,  is  not  within  the  rule  that  the 
sureties  on  the  officer's  bond  are  liable 
for  money  lost  or  misappropiiated. 
State  V.  Porter  (1903)  69  Meb.  203,  95 
N.  W.  769;  People  v.  Pennock  (1875) 
60  N.  Y.  421;  Lowe  v.  Guthrie  (1896)  4 
Okla.  287,  44  Pac.  198;  McCrory  v. 
Woods  County  (1915)  48  Okla.  684,  150 
Pac.  683;  Hughes  v.  Oklahoma  County 
(1915)  50  Oida.  410,  150  Pac.  icriy; 
Creek  County  v.  Vaughn  (1915)  —  Okla. 
— ,  152  Pac.  115;  Shelton  v.  State  (1917) 
—  Okla.  —,  162  Pac.  224. 

So,  in  Hughes  v.  Oklahoma  County 
(1915)  50  Okla.  410,  150  Pac.  1029,  sJ- 
pra,  where  the  officer  had  presented  ex- 
cessive claims  for  fees  and  emoluments, 
and  the  county  had  paid  more  than  was 
allowed  by  law,  the  court  said:  "But  it 
is  said  that  the  clerk  received  these  sums 
by  virtue  of  his  offioe,  because  he  bad 
the  lawful  right  to  present  his  claims 
for  compensation.  It  is  granted  that  he 
had  such  right;  but  it  by  no  means  fol- 
lows that,  because  he  had  the  right  to 
claim  lawful  compensation,  this  right 
would  embrace  a  claim  for  sums  to  which 
he  was  not  entitled,  and  the  payment  of 
which  to  him  would  be  in  violation  of 
law.  Therefore  we  are  fully  convinced 
that  in  claiming  and  receiving  from  Okla- 
homa county  these  sums  to  which  he  was 
not  entitled,  he  was  a  mere  trespasser, 
if  such  a  term  may  ixroperly  be  applied 
to  this  kind  of  conduct ;  in  other  words, 
these  sums  came  into  his  hands  in  no 
sense  virtute  officii,  and -the  most  that 
can  be  said  would  be  that  thev  came  into 
his  hands  colore  officii.  An  officer's  bond 
was  not  intended  to,  and  does  not,  cover 
all  the  things  he'  may  do  or  fail  to  do 
while  in  office.  Iter 'purpose  is  to  guar- 
antee the  officer's  tJonduct  and  good  faith 
in  performing  Ms  official  duties;  and  its 
obligation,  as  ^has  been  seen,  extends 
only  to  such  officer's  sins  of  commis- 
sion and  omission  in  the  performance  of. 
or  failure  to  perform,  some  duty  of  his 
office.  It  was  fiot'  the  duty  of  his  office 
to  get  money  illegally  from  the  treasury 
of  Oklahoma  county  under  the  claim  and 
guise  of  compensation.  Besides,  the 
board  of  countv  commissioners  are  in  a 
sense  manager.^  and  administrative 
agents  of  the  county;  they  have  charge 
of  the  ex|)enditure8  of  the  county  funds: 
it  was  their  business  to  safeguard  those 
funds  and  see  to  it  that  they  were  not 
paid  out  improperly  to  officers  or  any- 
body else  who  might  see  fit  to  make  a 
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ekinL  This  loss  has  ooourred,  primarily^ 
through  their  derelict  ion:  it  wa^  their 
error.  While  the  clerk  partioipated  to 
the  extent  of  making  the  eJAimsy  the 
gfrievooa  fault  was  with  the  board  of 
eonnty  eommissioners  in  erroneously  pay- 
ing^ them.  To  extend  the  obligation  of 
this  bond  to  cover  sums  so  paid  seems 
to  us  too  mnch  like  holding  it  for  the 
default  of  other  officersi  for  which  they 
had  no  intention  to  become  surety. 
Therefore  it  seems  quite  clear  to  us  that 
the  items  under  discussion  Art*  not 
covered  by  the  obligation  of  the  bond/' 

So,  where  the  secretary  of  state  col- 
leeted  money  under  a  statute  which  pur- 
ported to  authorize  the  collection,  )>ut 
which  was  held  unconstitutional  by  the 
eourty  it  was  held  that  the  collection  was 
under  color  of  the  office,  but  not  by 
virtue  thereof;  hence  the  sureties  were 
not  liable.    State  v.  Porter  (Neb.)  supra. 

And  where  the  statute  directs  that 
taxes  levied  by  the  board  of  supervisors 
for  the  relief  of  the  poor  to  be  paid  to 
the  overseers  of  the  poor,  and  those 
levied  for  highway  purposes  be  paid  to 
the  commissioners  of  highways,  the  offi- 
cial bondsmen  of  a  supervisor  are  not 
liable  for  money  collected  for  these  pur- 
poses, paid  by  the  collector  to  the  super- 
visor and  misappropriated  by  him^  for 
the  reason  that  the  money  was  not  re- 
ceived by  virtue  of  the  offiae^  but  merely 
colore  officii,  even  though  the  warrant  is- 
sued to  the  collector  directed  him  to  pay 
themon^y  to  the  supervisor,  the  condition 
of  the  bond  being  that  the  officiHl  should 
account  for  all  moneys  coming  into  his 
hands  "as  supervisor."  People  v.  Pen- 
nock  (1875)  60  N.  Y.  421,  supra. 

Sureties  on  the  bond  of  a  justice  of 
the  peace  are  not  liable  to  the  county 
for  monej-  received  by  the  officer  through 
the  illegal  action  of  the  county  commis- 
sioners, since  such  money  is  not  received 
bv  virtue  of  the  office.  Creek  Coiintv  v. 
Vaughn  (1936)  —  OWa.  — ,  152  Pae. 
115. 

Where  the  county,  after  the  expiration 
of  the  term  of  its  county  clerk,  and  after 
his  successor  has  taken  charge  of  the 
otBce,  pays  him  money  to  which  he  is  not 
entitled,  but  which  is  supposed  to  be  due 
him  for  fees  earaed  while  in  office,  and 
he  fails  to  return  the  money,  the  sure- 
ties on  his  official  bond  are  not  liable 
for  the  amount,  since  he  does  not  re- 
ceive the  money  by  \drtue  of  his  office. 
People  use  of  Logan  Coimty  v.  Toomey 
(1887)  122  m.  308,  13  N.  E.  521. 

The  sureties  on  the  official  bond  of  a 

county  attorney  are  not  liable  to  the  state 

for  money  collected  bv  him   on  notes 
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given  by  farmers  for  seed  f uiaished  by 
the  state,  which  the  law  requires  to  be 
collected  by  the  county  conunissipners, 
it  not  being  the  official  duty  of  the 
county  attorney  to  collect  the  money. 
Wilson  V.  State  (1903)  67  Kan.  44,  72 
Pac.  517. 

In  view  of  the  ditference  of  opinion 
among  the  courts  not  only  as  to  what 
constitutes  color  officii,  but  as  to  the 
effect  of  receiving  or  collecting  money 
under  color  of  office  to  make  the  officer's 
bondsmen  liable,  the  more  practical  wa3' 
would  seem  to  be  to  decide  each  case 
upon  the  particular  facts,  having  regard 
to  the  wording  of  the  bond  in  connection 
with  the  statute  under  which  it  was 
given,  and  applying  the  well-settled  rule 
that  sureties  are  entitled  to  a  strict,  al- 
though perhaps  not  a  technical,  construc- 
tion of  the  instrument.  This  method  of 
dealing  with  the  question  necessarily  in- 
volves the  question,  not  treated  in  the 
present  annotation,  of  what  consiitutes 
authority.  A  few  cases  are  set  out  be- 
low for  the  purpose  of  illustration,  hut 
the  list  is  not  intended  to  be  exhaustive. 

The  sureties  of  the  auditor  of  the 
District  of  Columbia  are  not  liable  for 
moneys  received  by  the  clerk  in  the  au- 
ditor's office  as  money  for  street  im- 
provement under  the-  rules  promulgated 
by  the  commissioners  of  the  District,  for 
the  reason  that  the  commissioners  had  no 
authority  to  make  rules  on  the  subject; 
hence  the  taxes  were  not  public  money, 
and  the  auditor^s  office  had  no  authority 
to  receive  the  money  as  a  public  fund. 
District  of  Columbia  v.  Petty  (1013)  229 
V.  S.  593,  57  L.  ed.  1343,  33  Sup.  Ct. 
Bep.  881. 

The  official  bond  of  a  county  judge 
does  not  cover  money  that  he  received 
over  and  above  his  salary  for  work  which 
he  had  no  legal  right  to  perform,  and  for 
which  the  county  had  no  right  to  pay 
him.  Olark  v.  Logan  County  (iSlO}  138 
Ky.  676,  128  S.  W.  1079.  The  same  is 
true  of  fees  received  by  a  county  clerk 
under  orders  that  the  court  had  no  legal 
authority    to    make.      Elliott    v.    Com. 

(1911)  144  Ky.  335,  138  S.  W.  300.  But 
the  official  bond  covers  the  amount  that 
such  clerk  received  from  the  county  on 
forged  warrants  drawn  upon  the  treas- 
urer.   Title  Guaranty  &  S.  Co.  v.  Com. 

(1912)  146  Ky.  702,  143  S.  W.  401. 
Likewise,  it  was  held  in  Furlong  v. 

State  (1881)  58  lliiss.  717,  that  the 
bondsmen  of  a  sheriff  are  not  liable  for 
money  received  by  him  from  the  state 
for  boarding  prisoners,  even  though  his 
statement  of  claim  upon  which  he  ob- 
tained  the   money   was   false   and    the 
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money  thus  fraudulently  secured.  The 
decisicm  is  based  upon  the  finding  that 
the  claim  was  that  of  the  individual,  and 
not  of  the  officer. 

And  where  the  duty  of  collecting  in- 
surance fees  is,  by  the  Constitution,  im- 
posed upon  the  state  treasurer,  the  sure- 
ties of  the  state  auditor  are  not  liable  to 
the  state  if  the  auditor  collects  such  fees 
and  fails  to  account  to  the  state  for 
them.  State  v.  Moore  (1898)  56  Neb.  82, 
76  N.  W.  474. 

"The  sureties  on  the  bond  of  a  county 
clerk  are  not  liable  for  the  proceeds  aris- 
ing from  the  sale  of  vacant  lands,  where 
there  is  no  order  of  court  authorizing 
him  to  receive  such  funds."  Hoover  v. 
Wortham  (1880)  1  Ky.  L.  Rep.  69.  It 
is  not  clear  from  the  abstract  report  of 
this  case  whether  or  not  the  edort  to 
collect  was  made  on  behalf  of  an  indi- 
vidual 

In  State  use  of  Baltimore  v.  Norwood 
(1868)  12  Md.  177,  it  was  held  that, 
since  it  was  no  part  of  the  duties  of  the 
clerk  of  the  court  of  common  pleas  to 
collect  the  license  fees  of  taverns,  his 
official  sureties  were  not  liable  for  money 
which  he  collected  for  such  licenses,  for 
which  he  failed  to  account  to  the  public 
authorities. 

Likewise,  it  was  held  in  State  v.  Moel- 
ler  (1871)  48  Mo.  331,  that  the  sureties 
on  the  bond  of  the  clerk  of  the  county 
court  were  not  liable  for  money  collected 
and  appropriated  by  him,  as  moneys 
arising  from  the  sale  of  swamp  lands 
and  as  moneys  received  under  the  Stray 
Act,  it  not  being  the  legal  duty  of  the 
clerk  to  receive  such  moneys. 

But  it  has  been  held  that,  although 
there  was  no  law  authorizing  a  county 


auditor  to  receive  the  fees  for  issuiLg 
marriage  licenses,  his  sureties  are  liable 
on  his  official  bond  if  he  receives  such 
fees  and  embezzles  them,  since  the  fees 
!  were  paid  to  him  b3'  reason  of  his  official 
position.  Skagit  County  v.  American 
Bonding  Co.  (1910)  59  Wash.  8,  loU 
Pac.  199. 

The  proceeds  of  bonds  and  fines  in 
criminal  prosecutions,  payable  to  tLe 
county  treasurer  upon  receipt  of  them 
by  the  state's  attorney  for  the  county, 
are  "moneys  belonging  to  the  state,"  with- 
in the  meaning  of  the  bond  given  by  the 
state's  attomev  conditioned  that  such  ofii- 

ft. 

cer  shall  "annually  account  for,  and  pay 
over  according  to  law,  all  moneys  belong- 
ing to  the  state  which  he  may  receive  as 
attorney  for  the  state,"  so  that  the  sure- 
ties on  such  bond  are  liable  in  an  actiou 
by  the  state  treasurer  for  all  such  money 
collected  bv  the  state's  attornev,  even 
though  he  has  accounted  for  all  money 
that  is  bv  law  payable  to  the  state  treas- 
urer. Gilbert  v.  Isham  (1844)  16  Cobil 
625. 

Where  a  city  treasurer  reported  to  the 
council,  as  i*equired  by  statute,  the 
amount  of  money  he  had  collected  as 
treasurer,  including  some  collected  illeg- 
ally,—some  that  neither  he  nor  any  other 
official  had  a  legal  right  to  collect, — it 
was  held,  in  Philipsburg  v.  Degenhart 
(1904)  30  Mont.  299,  76  Pac.  694,  that 
his  official  bondsmen  were  liable  for  the 
money  at  the  suit  of  the  city,  it  alleg- 
ing a  failure  to  account,  for  th*e  reason 
that  the  report  was  an  acknowtedgmeni 
that  he  had  collected  the  money  "as  city 
treasurer,^'  and  all  such  money  is  covered 
by  the  bonds.  J.  W.  M. 


NEW  TORK  COURT  OF  APPEAIiS. 

WILLIAM  G.  BARRETT  et  al.,  Respts., 

v. 

STATE  OF  NEW  YORK,  Appt. 

(220  N.  Y.  423,  116  N.  E.  90.) 

Game  —  protection     of     beavers  —  de- 
struction of  property. 

1.  The    state   may   protect   wild   beavers 
although   they   are   destructive   to   private 
property. 
For  other  oase*,  see  (Jewie  and  Chune  Latcs, 

in  Dig.  1-52  N.  8/ 

Note.  —  For  constitutionality  of  game 
laws  as  affected  by  the  fact  that  the  game 
protected  is  destructive  of  private  property, 
see  annotation  following  this  case,  post, 
404. 
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Same  —  police  power  —  protection  of 
heaver  dams. 

2.  Forbidding  the  destriietioB  of  beaver 
dams  is  a  ))roper  exercise  of  the  police  pow- 
er, although  the  beavers  will  destroy  tree:^ 
on  neighboring  land  for  food,  il  the  owner 
of  the  trees  in  not  prohibited  from  protect- 
ing them  by  fencing  or  driving  the  beaver^ 
away  from  them. 

For  other  rasrs,  see  Constitutional  Jaiw,  //. 
c,  in  Dig.  l-o2  N.  ^. 

State  —  liability  for  Injury  by  animals:. 

3.  The  state  is  not  liable  for  injury  f^ 
private   pronerty   by   beavers  which  it  im- 
ports and  attempts  to  protect  by  statute, 
whether  the  statute  is  eonstitutibnal  or  not 
For   other   oases,   see   State,  in   Big.  i-62? 

V.  B. 

« 

(April  17,  1017.) 
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A  PPEAL  by  the  State  from  a  judgment 
j\.  of  the  Appellate  Division  of  the  Su- 
preme Court,  Iliird  Department,  affirming 
a  determinativHi  of  the  Board  of  Claims  in 
favor  of  plaintiffs  in  an  action  brought  to 
reeover  damages  for  lessee  alleged  to  have 
been  due  to  negligence  of  the  State  in  not 
properly  proteeiing  trees  on  their  lands 
from  destruction  by  wild  beaver.    Reversed. 

The  facts  are  stated  in  the  opinien. 

Mr.  Bdmund  H.  Jjewis,  witb  Mr.  Eg* 
bart  £.  Woodbvry,  Attorney  General,  for 
the  State : 

The  statutes  enacted  for  ttie  protection 
and  preservation  of  beaver  were  within  the 
proper  exercise  of  police  power. 

Geer  v.  Connectieut,  161  U.  S.  619,  40  L. 
ed.  793,  16  Sup.  Ct.  Rep.  600;  People  v. 
Bootman,  180  N.  Y.  1,  72  N.  E.  505,  2  Ann. 
Cas.  226;  Phelpa  v.  Racey,  80  N.  Y.  10,  10 
Am.  Rep.  140;  People  ex  rel.  Hill  v.  He^ter- 
berg,  184  N.  Y.  126,  3  L.R.A.  (X.S.)  163, 
128  Am.  St.  Rep.  528,  76  N.  £.  1032,  6  Ann. 
Gas.  353,  affirmed  in  211  U.  S.  31,  53  L.  ed. 
75,  29  Sup.  Ct.  Rep.  10;  Lawton  v.  Steele, 
119  N.  Y.  226,  7  L.R.A.  134,  16  Am.  St,  Rep. 
813,  23  N.  £.  878,  affirmed  in  152  U.  S.  133, 
38  L.  ed.  385,  14  Sap.  Ct.  Rep.  499;  People 
v.  Griswold,  213  N.  Y.  92,  L.R.A.  1»15D, 
538,  106  X.  £.  929;  People  v.  C.  Klinck 
Packing  Co.  214  N.  Y.  121,  108  N.  E.  278, 
Ann.  Cas.  1916D,  1051;  People  ex  rel.  Knob- 
lauch v.  Warden,  216  N.  Y.  154,  110  X.  E. 
451. 

The  protection  of  beaver  being  a  valid 
exercise  of  police  power,  the  injury  for 
which  claimants  seek  reKef  herein  is  dam- 
num absque  injuria. 

Phelps  V.  Racey,  60  N.  Y.  10,  19  Am.  Rep. 
140;  Atwater  v.  Canandaigua^  124  N.  Y. 
tm,  27  X.  E.  386;  Tppington  v.  New  York, 
165  X.  Y.  222,  53  L.R.A.  550,  69  N.  E.  91,  9 
Am.  Xeg.  Rep.  115;  Fries  v.  New  York  &  H. 
B.  Co.  169  X  V.  270,  62  N.  E.  368;  Muhlker 
V.  New  York  k  H.  R.  Co.  173  N.  Y.  549,  66 
X.  E.  558;  Chase-Hibbard  Mill.  Co.  T.  El- 
mira,  207  X.  Y.  460,  47  L.R.A.  (X.S.)  470, 
101  X.  E.  158. 

Where  an  injnred  party  has  it  within  his 
power  to  take  reasonable  measures  by  which 
his  loss  may  be  prevented,  his  omisaion  to 
avail  himself  of  such  means  defeats  his  re- 
covery. 

8  R.  C.  L.  p.  442;  Milton  v.  Hudson  River 
S.  B.  Co.  37  X.  Y.  214;  Beattie  v.  New  York 
&  L.  I.  Constr.  Co.  196  N.  Y.  846,  89  N.  E. 
831 ;  Rexter  v.  Starin,  73  N.  Y.  601 ;  Hogle 
V.  New  York  C.  &  H.  R.  R.  Co.  28  Hun,  363. 

Messrs.  Burns  A  FennOt  for  respond- 
ents: 

The  state  owned  and  was  in  actual  physi- 
cal possession  of  the  beaver  liberated  on 
Eagle  creek.  The  act  of  the  state  in  liberat- 
ing the  beaver,  knowing  of  their  natural 
L.R.A.1918C.  26 


propensity  to  destt^oy  trees,  makes  the  state 
liable  for  the  daanage  done  to  claimants' 
property  by  the  beaver. 

Cooley,  Torts,  p..  122;  State  v.  House,  65 
N.  C.  315,  6  Am.  Rep.  744;  Keshan  v.  Gates, 
2  Thoihp.  k  C.  288 ;  Worth  v.  Gilling,  L.  R. 
2  C.  P.  3;  Van  Leuven  v.  Lyfce,  1  N.  Y.  516, 
49  Am.  Dee.  346,  1  Am.  Neg.  Cas.  428;  Earl 
V.  Van  Alstyne,  8  Barb.  633;  Congress  &  £. 
Spring  Co.  v.  Edgar,  99  U.  S.  645,  25  L.  ed. 
487,  1  Am.  Neg.  Cas.  375. 

The  legislature  has  the  authority  to  make 
reasonable  regulations  as  to  the  preservation 
of  game.  It  has  not  the  right,  however, 
under  the  guise  of  police  power,  to  protect 
an  animal  such  as  the  beaver  which  is 
known  to  be  destructive  to  property.  This 
is  an  unreasonable,  exercise  of  the  police 
power,  and  the  acts  protecting  the  beaver 
are  unconstitutional. 

People  V.  Bootman,  180  N.  Y.  1,  72  N.  E. 
505,  2  Ann.  Cas.  226;  Re  Jacobs,  96  N.  Y. 
98,  50  Am.  Rep.  636;  People  v.  Gillson,  im 
X.  Y;  389,  4  Am.  St.  Rep.  466,  17  N.  E.  343; 
Foreter  v.  Scott,  136  X.  Y.  577,  18  L.R.A. 
543,  32  N.  E.  976;  Geer  v.  Connecticut,  161 
U.  S.  533,  40  L.  ed.  798,  16  Sup.  Ct.  Rep. 
600. 

ABClPews,  J.,  delivered  the  opinion  of  the 
court: 

At  one  time  beaver  were  very  numerous  in 
this  state.  So  important  were  they  com- 
mercially that  they  were  represented  upon 
the  seal  of  the  New  Xetherlands  and  upon 
that  of  the  colony  as  well  as  upon  the  seals 
of  New  Amsterdam  and  of  New  Ydrk.  Be- 
cause of  their  value,  thev  were  relentlessly 
killed,  and  by  the  year  1900  they  were  prac- 
tically exterminated.  But  some  fifteen 
animals  were  left  scattered  through  the 
southern  portion  of  Franklin  county.  In 
that  year  the  legislature  undertook  to  afford 
them  complete  protection,  and  there  has 
been  no  open  season  for  beaver  since  the 
enactment  of  chapter  20  of  the  Laws  of 
1900. 

In  1904  it  was  further  provided  that  "no 
person  shall  molest  or  disturb  any  wild  bea- 
rer or  the  dams,  houses,  homes  or  abiding 
places  of  same."    Laws  1904,  chap.  674,  §  1. 

This  is  still  the  law,  although  in  1912  the 
Forest,  Fish,  and  Game  Commission  was  au> 
thorieed  to  permit  protected  animals  which 
had  become  destructive  to  public  or  private 
property  to  be  taken  and  disposed  of.  Laws 
1912,  chap.  318. 

By  the  Act  of  1904,  $500  was  appropriat- 
ed for  the  purchase  of  wild  beaver  to  mstoek 
the  Adirondaeks,  and  in  1006  $1,006  more 
was  appropriated  for  the  same  purpose. 
The  Commission,  after  purchasing  the  ani- 
mals, was  authorized  to  liberate  them.  Un- 
der this  authority  twenty-one  beaver  have 
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been  purchased  and  freed  by  tbe  CommiB- 
fiion.  Oi  these  four  were  plaeed  upon  Eagle 
creek,  an  inlet  of  the  Fourth  lake  of  the 
Fnlton  chaiu.  Xbere  they  seem  to  have  re- 
mained and  increased. 

Beaver  are  naturally  deetructive  to  cer- 
tain kinds  of  iorest  tree».  During  the  fall 
and  winter  they  live  upon  the  bark  of  the 
twigs  and  smaller  branches  of  poplar,  birch, 
and  alder.  To  obtain  .a  supply  they  fell 
<iven  trees  of  large  size,  cut  the  smaller 
branches  into  suitable  lengths,  and  pull  or 
float  them  to  their  houses.  All  this,  it  must 
be  assumed,  was  known  by  the  legislature 
as  early  as  IDOO. 

The  claimants  own  a  valuable  tract  of 
woodland  upon  Fourth  lake  bounded  in  the 
rear  by  Eagle  creek.  Their  land  was  held 
by  them  for  building  sites  and  was  suitable 
for  that  purpose.  Much  of  its  attractive* 
ness  depended  upon  the  forest  grown  upon 
it.  In  this  forest  were  a  number  of  poplar 
trees.  In  1012  and  during  two  or  three 
years  prior  thereto  198  of  these  poplws 
were  felled  by  beaver.  Others  were  girdled 
and  destroyed.  The  Board  of  Claims  has 
found,  upon  evidence  that  fairly  justifies 
the  inference,  that  tliis  destruction  was 
t.'aused  by  the  four  l>eaver  liberated  on  Eagle 
creek  and  their  descendants,  and  that  •  by 
reason  thereof  the  claimants  have  been  dam- 
aged in  the  sum  of  $1,900.  An  award  was 
made  to  them  for  that  sum,  and  this  award 
has  been  affirmed  by  the  appellate  division. 
To  sustain  it  the  respondents  rely  upon 
three  propositions.  It  is  said:  First,  that 
the  state  may  not  protect  such  an  animal 
as  the  beaver  which  is  known  to  be  destruc- 
tive; second,  that  the  provision  of  the  Law 
of  1904  with  regard  to  the  molestation  of 
beaver  proliibits  the  claimants  from  protect- 
ing their  property,  and  i,s  therefore  an  un- 
reasonable exercise  of  the  police  power ;  and, 
third,  that  the  state  was  in  actual  physical 
possession  of  the  beaver  placed  on  Eagle 
creek,  and  that  ite  act  in  freeing  them, 
knowing  their  natural  propensity  to  destroy 
trees,  makes  the  state  liable  for  the  damage 
done  bv  them. 

We  cannot  agree  with  either  of  these 
propositions. 

^s  to  ilie  first,  the  general  riglit  of  the 
government  to  protect  wild  animals  is  too 
well  established  to  be  now  called  in  ques- 
tion. Their  ownership  is  in  the  state  in  its 
sovereign  capacity,  for  the  l)enefit  of  all  the 
people.  Their  preservation  is  a  matter  of 
public  interest.  They  are  a  species  of  nat- 
ural wealth  which  without  special  protec- 
tion would  be  destroyed.  Everywhere  and 
at  all  times  governments  haye  assumed  the 
right  to  prescribe  how  and  when  they  may 
be  taken  or  killed.  As  early  as  1705,  New 
York  passed  sueh  an  act  as  to  deer.  Coloni- 
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al  Laws,  vol.  1,  p.  585.  A  series  ot  statates 
lias  followed  protecting  more  or  less  com- 
pletely game,  birds,  and  fish.  ''The  protec- 
tion and  preservation  of  game  haa  been  se- 
cured by  law  in  all  civilized  countries,  and 
may  be  justified  on  many  grounds.  .  .  . 
The  measures  best  adapted  to  this  end  are 
for  the  legislature  to  determine,  and  eourts 
cannot  review  its  discretion.  If  the  regn- 
lationa  operate,  in  any  respect,  unjustly  or 
oppressively,  the  proper  remedy  must  be 
applied  by  that  body/'  Phelpa  v.  Raoey,  60 
N.  Y.  10,  14,  19  Am.  Rep.  140. 

Wherever  protection  is  accorded,  harm 
may  be  done  to  the  individual.  Deer  or 
moose  may  browse-  on  his  crops;  mink  or 
skunks  kill  his  chickens;  robins  eat  his 
cherries.  In  certain  cases  the  legislature 
may  be  mistaken  in  its  belief  that  more 
good  than  harm  is  occasioned.  But  this  is 
clearly  a  matter  which  is  confided  to  its  di:^- 
cretion.  It  exercises  a  governmental  func- 
tion for  the  benefit  of  the  public  at  large, 
and  no  one  can  complain  of  the  incidental 
injuries  that  may  result. 

It  is  sought  to  draw  a  distinction  between 
such  animals  and  birds  as  have  ordinarily 
received  protection  and  beaver,  on  the 
ground  that  the  latter  are  unusually  de- 
structive and  that  to  preserve  them  is  an 
unreasonable  exercise  of  the  power  of  the 
state. 

The  state  may  exercise  the  police  power 
"wherever  the  public  interests  demand  it, 
and  in  this  particular  a  large  discretion  is 
necessarily  vested  in  the  legislature  to  de- 
termine, not  only  what  the  interests  of  the 
public  require,  but  what  measures  are  nec- 
essary for  the  protection  of  such  interests. 
.  .  .  To  justify  the  state  in  thus  inter- 
posing its  authority  in  behalf  of  the  public 
it  must  appear,  first,  that  the  interests  of 
the  public  generally,  as  distinguished  from 
those  of  a  particular  class,  require  such  in- 
terference: and,  seoond,  that  the  means  are 
reasonably  necessary  for  the  accomplish- 
ment of  the  purpose,  and  not  unduly  op- 
pressive upon  individuals."  Lawton  v. 
Steele,  152  U.  S.  133,  136,  38  L.  ed.  385,  388. 
14  Sup.  Ct,  Rep.  499,  501. 

The  police  power  is  not  to  be  limited  to 
guarding  merely  the  physical  or  material 
interests  of  the  citizen.  His  moral,  intellec- 
tual, and  spiritual  needs  may  also  be  con- 
sidered. The  eagle  is  preserved,  not  for  its 
use,  but  for  its  beauty. 

Xlie  same  thing  may  be  said  of  the  beaver. 
Thev  aare  one  of  the  most  valuable  of  the 
fur-bearing  animals  oi  the  state.  They  may 
be  us(3d  for  food.  But  apart  from  these  con- 
siderations, their  habits  and  customs,  their 
curious  instincts  and  intelligence,  place 
them  in  a  class  by  themselves.  Observation 
of  the  animals  at  work  or  play  is  a  source 


BARRETT  v.  STATK. 


4m 


of  n«?eir-failhlg' dit^est  ahd  in^triMicmi '  If 
tbcy  are  to  htf  pnaatVoi.  eicpei%ento  ha^s 
taught  us  that  protection  is  required.  .  If 
they  cause  more  damage  than  deer  or  moose, 
the  degree,  of  the  npschief  done  bv  them  19 
not  so  much  greater  or  so  dilferenT  as  to  re- 
quire the  applicatiem  of  k  »petfi«y'rul*.  If 
the  preservation  of  the  former  does  not  un- 
duly oppress  individunk,  neither  does  tihe 
latter. 

In  the  determination  of  what  ia  a>  reason- 
able exercise  of  the  pofwera  of  the  govern- 
ment, the  acts  of  other  governments  undei* 
similar  circumstances  have  some  bearing. 
In  Wyoming,  Utah,  North  Dakota,  Wisoon- 
^in,  Maine,  Colorado,  and  Vermont,  beaver 
are  absolutely  protecrted.  In  Michigan,  they 
ure  protected  except  between  November  Ist 
and  May  36th  of  each  year*  In  Sonth  Dako- 
ta, except  between  November  ICth  and  April 
2d.  In  Quebec,  for  a  number  of  years  there 
was  no  open  season.  Lately  there  has  beea 
an  open  season  for  a  short  time  in  the  au- 
tumn. 

\^e  therefore  reach  the  oonclusion  that 
in  protecting  beaver  the  legislatut^  did  not 
exceed  its  powers.  Nor  Aid  ft  bo  do  in  pro- 
hibiting their  molestation.  It  is  possible 
that  were  the  interpretation  given  by  the  re- 
spondents to  this  section  right  a  difTerent 
result  might  follow.  If  the  claimants,  find- 
ing beaver  destroying  their  property,  might 
not  drive  them  away,  then  possibly  their 
rights  would  be  infringed.  In  Aldrich  y. 
Wright,  58  N.  H.  398,  18  Am.  Rep.  3.3»,  It 
was  said  in  an  elaborate  opinion,  although 
this  question  we  do  not  decide,  t^at  a  farm- 
er might  shoot  mink,  even  in  the  closed  sea- 
ran,  should  he  find  them  threatening  his 
geese. 

But  each,  an  interpretation  is  too  rigid 
and  narrow.  The  claimants  might  hare 
(enced  their  land  without  violation  of  the 
statute.  They  might  have  driven  the  beaver 
away,  were  they  injuring  their  property. 
The  prohibition  against  disturbing  damB  or 
bouses  built  on  or  adjoining  wateroovrses 
is  no  greater  or  different  exerd^  of  power 
from  that  assumed  by  the  legislature  when 
it  prohibits  the  destruction  of  the  nests  and 
eggs  of  wild  birds  even  when  the  latter  are 
found  upon  private  property. 

The  object  is  to  protect  the  beaver.  That 
object,  as  we  decide,  is  within  the  power  of 
the  state.  The  destruction  of  dams  and 
houses  will  restilt  in  driving  away  the  beav- 
er. The  prohibition  of  such  acts,  being  an 
apt  means  to  the  end  desired,  is  not  so  un- 
reasonable as  to  be  beyond  the  leigislative 
power. 

We  hold,  therefore,  that  the  acta  referred 
to  are  constitutional.  But  had  we  reached 
a  different  conclusion  the  respondents  would 
not  be  aided.  We  know  of  no  principle  of 
L.R.A.1918C. 


laii^  under  which .  the  »iate  beoomes  liable 
beeause  of  the  adoption  of  an  unoonstitu- 
tional  statute.  Such  a  statute  is  no  pro- 
tection to  officers  assuming  to  proceed  un- 
der its  authority.  The  state  itself,  if  it 
permits  such  a  claim  to  be  enforced  against 
it,  may  becomeiiabte  for  '$thk1^  they  do.  But 
the  statute  itself  is  void.  No  one  need 
obey  it.  If  no  affirmative  act  is  dosiSs  under 
its  supposed  authority,  neither  the  state  nor 
its  officers  are  liable,  because  the  citizen 
chooses  to  obey  whete  he  need  not  have  done 
so. 

Somewhat  different  considerationB  apply 
to  the  act  of  the  state  in  purchasing  and 
liberating  bea\'er.  'J  he  attempt  to  introduce 
life  into  a  new  environment  does  not  always 
result  happily.  The  rablnt  in  Australia,  the 
mongoose  in  the  West  Indies,  have  become 
pests.  The  English  sparrow  is  no  longer 
welcome.  Certain  of  our  most  troublesome 
weeds  are  foreign  flowers. 

Yet  governments  have  made  suoh  experi- 
ments in  the  lielief  that  the  public  good 
would  he  promoted.  Somotisnes  they  hare 
been  mistaken.  Again,  the  attempt  has  suc- 
ceeded. The  English  pheasant  is  a  valuable 
addition  to  our  stock  of  birds^  But  whether 
a  success  or  failure,  the  attempt  is  well 
within  governmental  powers. 

If  this  is  ao  with  regard  to  foreign  life, 
still  more  is  it  true  with  regard  to  animals 
native  to  the  state,  still  existing  here,  when 
the  intent  is  to  increase  the  stock  upon  what 
the  Constitntion  declares  shall  remain  fox- 
ever  wild  forest  -lands.  .  If.  the  state  may 
provide  for  the  increase  of  beaver  by  pro- 
hibiting their  destruction,  it  is  difficult  to 
see  why  it  may  not  attain  the  same  result 
l^  removing  colonies  to  a  more  favorable 
locality  or  by  replacing  those  destroyed  hj 
fresh  importations. 

Nor  are  the  oases  cited  by  the  respond- 
ents controlling.  It  is  true  that  one  who 
keeps  wild  animals  in  captivity  must  see 
to  it  at  his  peril  that  they  do  no  damage 
to  others.  But  it  is  not  true  that  whenever 
an  individual  is  lia1.1e  for  a  oertain  act  tlie 
state  is  liable  lor  the  same  act.  In  liberat- 
ing these  beaver  the  state  was  acting  as  a 
government  As  a  trustee  for  the  people 
and  as  their  representative,  it  was  doing 
what  it  thought  best  for  the  interests  of  the 
public  at  large.  Under  such  circumstances, 
we  cannot  hold  that  the  rule  of  such  cases  a^ 
those  cited  is  applicable. 

We  reach  the  conclusion  that  no  recovery 
can  be  had  under  this  daim.  It  is  assumed, 
both  by  the  respondents  and  by  the  appel- 
lant, that  the  Board  of  Claims  had  jurisdic- 
tion to  deteimine  the  queationa  involved. 
That  we  do  not  discuss. 

The  judgm^it  of  the  Appellate  Division 
and    the    determination    of    the    Board    of 
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Claims  must  be  reversed,  and  the  elaim  dis- 
missed, with  costs  in  Appellate  DiTision  and 
in  this  ccmrt. 


Hlflcock,  Ch.  J.,  and  Ctaa«e,  Btogan, 
Pound,  McLiaiigliMiiy  and  Cnuie,  JJ.,  ooo- 
cur. 


Annotation — Constittttkmality  of  game  laws  as  affected  by  the  fact  that 
game  protected  is  destructiTe  of  private  property. 


Whil^  there  are  many  eases  on  the 
question  of  the  constitntionality  of  game 
laws,  and  the  power  generally  of  the 
state  to  restrict  or  prohibit  the  killing  of 
grame  is  well  established,  the  cases  have 
not  ordinarily  considered  the  question 
from  the  standpoint  taken  in  Barrett  v. 
New  York,  ante,  400.  And  a  search  has 
disclosed  little  authority  on  the  question 
indicated  in  the  title  to  the  note.  The 
cases  involving  the  question  have  dis- 
(*ussed  it  from  the  point  of  view  of  the 
property  owner's  right,  notwithstanding 
the  statute,  to  kill  game  found  injuring 
his  property. 

Thus,  it  was  held  in  State  v.  Ward 
(1915)  170  Iowa,  185,  152  N.  W.  501, 
Ann.  Cas.  1917B,  978,  that  in  a  prosecu- 
tion for  the  killing  of  a  deer  in  viola- 
tion of  a  statute  making  it  unlawful  for 
anyone  other  than  the  owner,  or  person 
authorized  by  him,  to  kill  any  deer,  elk, 
or  goat,  the  defendant  should  be  per- 
mitted to  show  in  justification  of  the  kill- 
ing that,  at  the  time  thereof,  the  deer 
was  on  his  premises  engaged  in  destroy- 
ing his  crops.  It  appeared  that  in  the 
neighborhood  of  -defendant's  farm  were 
a  large  number  of  deer,  which  for  years 
had  destroyed  and  greatly  damaged  his 
crops;  that  he  had  many  times  driven 
them  away;  and  that  no  ordinary,  lawful 
fence  would  serve  as  a  protection.  The 
court  said:  "It  will  be  noted  that  the 
prohibition  of  this  statute  is  absolute 
and  unqualified  in  its  terms.  The  one 
question  in  the  case  is  whether  a  person 
who  kills  a  deer,  elk,  or  goat  is  necessar- 
ily guilty  of  violating  the  statute  regard- 
less of  the  reasons  for  such  killing.  To 
put  it  another  way:  Is  it  open  to  the 
defendant  to  justify  an  admitted  killing 
by  showing  a  reasonable  necessity  in  de- 
fense of  person  or  property!  ...  It 
will  be  noted  that  the  deer  was  killed 
not  only  while  upon  the  defendant's 
premises,  but  while  he  was  actually  en- 
gaged in  the  destruction  of  the  defend- 
ant's property.  Giving  the  testimony  the 
fullest  credence,  the  deer  was  one  of 
great  voracity.  He  was  capable  of  doing 
and  was  threatening  to  do  great  injury 
to  defendant's  property.  By  way  of  an- 
alogy, we  may  note  that  the  plea  of  rea- 
sonable self-defense  may  always  be  in- 
terposed in  justification  of  the  killing  of 
L.R.A.1918C. 


a  human  being.  We  see  no  fair  reason 
for  holding  that  the  same  plea  may  not 
be  interposed  in  justification  of  the  kill- 
ing of  a  goat  or  a  deer.  The  right  of  de- 
fense of  person  and  property  is  a  con- 
stitutional right  .  .  .  and  is  recog- 
nized in  the  construction  of  all  statutes. 
If  in  this  case  it  was  reasonably  neces- 
sary for  the  defendant  to  kill  the  deer 
in  question  in  order  to  prevent  substan- 
tial injury  to  this  property,  such  fact, 
we  have  no  doubt,  would  afford  justifica- 
tion for  the  killing.  ...  It  will  be 
noted  that  the  act  of  killing,  as  con- 
tended by  defendant,  was  wholly  defen- 
sive and  preventive.  Whether  a  deer 
may  be  lawfully  killed  to-day  by  way  of 
retaliation  for  the  damage  wrought  by  it 
yesterday,  or  whether  it  may  be  so  killed 
by  way  of  reprisal  for  damage  wrought 
or  threatened  by  other  deer,  are  ques- 
tions not  involved  herein,  and  we  do  not 
purport  to  pass  on  them." 

And  the  above  conclusion  was  held  not 
affected  by  a  statute  declaring  that  the 
title  of  all  wild  game  was  in  the  state, 
and  that  the  killing  of  wild  game  by  any 
person  should  be  deemed  a  consent  of 
such  person  that  the  title  should  r^nain 
in  the  state,  where  the  defendant  did 
not  attempt  to  appropriate  the  carcass 
of  the  deer  which  he  had  killed,  but  ten- 
dered it  to  the  proper  officer,  as  the  pur- 
pose of  the  statute  was  merely  to  estab- 
lish title  in  the  state  to  all  wild  game, 
whether  dead  or  alive. 

In  Aldrich  v.  Wright  (1873)  53  N.  H. 
398,  16  Am.  Rep.  3^,  which  is  cited  in 
Barrett  v.  New  York,  a  statute  provid- 
ing, under  penalty,  that  between  certain 
dates  no  person  should  destroy  any  mink, 
was  construed  as  inapplicable  to  a  case 
where  one  killed  mink  which  were  pur- 
suing his  geese.  The  court  said:  "The 
plaintiff's  construction  of  this  statute 
.  .  .  admits  the  defendant's  right  of 
defending  his  geese,  notwithstanding^ 
there  is  no  clause  in  the  statute  ex- 
pressly excepting  and  saving  the  right. 
As  the  legislature  could  not  abolish 
the  right,  they  are  not  presumed 
to  have  attempted  an  impossibility,  or 
to  have  intended  to  pass  a  void  act;  and 
the  statute  is  held  valid  by  giving  it  a 
construction  compatible  with  the  Consti- 
tution,   making    it    applicable    only   to 
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those  eases  to  which  it  can  be  constitn- 
tionally  applied.  ...  If  they  had 
eonsumed  his  entire  stock  of  poultry  he 
ronld  not  have  jnstiiled  his  shot  for  ob- 
taining their  skins  as  the  only  available 
redress  for  their  depredations;  but  while 
one  of  his  birds  remained  he  could  law- 
fully defend  it.  He  could  have  no  in- 
demnity for  the  past ;  but  he  was  entitled 
to  security  for  the  future.    Much  as  the 


statute  had  abridged  his  rights  of  hunt- 
ing and  reprisal,  it  had  put  him  under  no 
obligation  to  suffer  the  minks  to  eat, 
injure,  or  annoy  his  domestic  fowls. 
His  natural,  common-law,  and  constitu- 
tionai  right  of  defense  existed  in  full 
force  and  vigor,  not  repealed,  nor  in  the 
slightest  degree  impaired  or  modi"fted,  by 
the  statute."  R.  E.  H. 


OKLAHOMA  SrPREME  COURT. 

AARON   FRETZ,  Plff.   in   Err., 

V. 

CITY  OF  EDMOND  et  al. 
(—  Okla.  — ,  168  Pac.  800.) 

Pk^adlns  —  oonstrnctlou. 

1.  In  eonstriung  a  pleading  challenged  by 
demurrer  before  trial  the  aHogations  there- 
oa  will  ordinarily  be  construed  against  the 
pleader,  and  if  material  allegations  arc 
omitted,  in  the  absence  of  an  application  to 
amend,  it  will  be  assumed  that  the  facts  to 
jnRtify  them  do  not  exist. 

for  other  oa^9y  see  Pleading^  VII.  in  Dig. 
1-32  A'.  S. 

Maniclpal  oorpovatlon  —  operation  of 
water  planl. 

2.  Municipal  oorporations  in  warating  a 
water  plant  exercise  businesa  and  adminis- 
trative functions  rather  than  those  strictly 
governmental  in  their  nature,  and  in  the 
exercise  of  such  functions  are  governed 
largely  by  the  same  rules  applicable  to  in- 
dividuals or  private  corporations  engaged  in 
the  same  bnsineM. 

For  other  cases,  see  Waters,  III.  6,  2,  in 
Dig.  1S2  y.  S. 

Same  «-  equality  of  rates. 

3.  .Municipal  corporations  operating  water 
plants  are  not  required  to  give  absolute 
equality  of  service  or  rates,  but  axe  only 
requinAi  not  to  act  arbitrarily  in  exercising 
the  diseretion  vested  in  them  in  such  mat- 
ter».  and  not  to  maiutain  a  discrimination 
hi'tween  patrons  which  is  essentially  unjust. 
For  other  cases,  see  Waters,  III.  b,  3,  in 

Dig.  1^2  N.  S. 

Heaclnotes  by  Bubfosd,  G. 


Same  —  state  Institution  —  cliscrhnina- 
tlon. 

4.  The  law  against  unjust  discrimination** 
rests  in  public*  noHcy,  and  H  is  not  in  viola - 
tion  of  the  public  policy  of  the  state,  in  the 
abaence  of  apeciAc  legialation  on  the  snlijeet. 
to  permit  diserimiaatioBa  by  a  municipality 
in  favor  of  a  state  institution  which  re- 
dounds to  the  intellectual,  moral,  and  cum- 
mercial  benefit  of  the  general  public  resident 
in  such  municipality. 

For  other  cases,  see  Wafers,  III.  b,  S,  tti 
Dig.  1-B2  m.  8. 

Same  —  donation  of  trater. 

5.  Under  the  faets  alleged  in  the  instant 
case,  held  that  tbe  donation  of  water  by  the 
city  of  Edmond  to  the  Central  State  Xormai 
School  does  not  constitute  an  unjust  dis- 
crimination against  a  citi/cn,  taxpayer,  and 
water  consumer  of  the  city  who  is  required 
to  pay  a  fixed  rate  for  water  used  by  him. 
For  other  cases,  see  Waters,  III.  b,  3,  in 

Dig.  l-^ii  S\  8. 

(May  2,   1916.) 

I?  KKOR  to  the  District  Court  for  Okla- 
j  homa  County  to  review  an  order  sus- 
taining a  demurrer  to  the  p^ition  died  to 
enjoin  defendants  from  furnishing  to  the 
State  Normal  School  water  free  of  charge. 
Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mr.  Sam  Hooker  for  plaintiff  in  error. 

Messrs.  AVri^t  ifc  Bllnn  and  John 
Boaten  for  defendants  in  error. 

Burford,  C,  filed  the  following  opinion: 
The  original  petition  in  thia  cause  con- 
tained three  separate  causes  of  action.     In 


Vote.  —  The  power  of  a  municipality 
opernting  a  public  utility  to  make  a  fecial 
rate  to  a  particular  person  or  institution  is 
^nsidered  in  the  annotation  following  East- 
ern Illinois  State  Normal  School  v.  Qiarles- 
ton«  L.H^4^.191W,  996.  It  will  be  observed 
that  the  case  referred  to  reaches  a  conelu- 
i^ioD  opposite  to  that  in  Fretz  v.  Edmond 
upon  a  very  similar  state  of  facts. 

The  general  subject  of  the  establishment 
and  regulation  of  municipal  water  supply 
i«  treated  in  the  note  to  State  ex  ret. 
Hatlttuer  v.  Goanell,  61  L.R.A.  33.  Some 
phase.<^  of  that  note  have  been  supplemented 
L.K.A.1018C. 


in  notes  in  the  present  series,  which  may  be 
found  by  consulting  the  L.R.A.  Indexes*  un- 
der the  title,  "Waters,"  subtitle,  "Public 
water  supply." 

The  question  whether  a  municipality  in 
respect  of  its  waterworks  system  acts  in  a 
private  and  corporate  or  in  a  public  and 
governmental  capacity  is  treated  in  its  bear- 
ing on  municipal  liability  for  tort  in  con- 
nection therewith  at  page  58  of  the  note  in 
61  L.R.A.  33,  and  supplementary  notes  to 
Piper  V.  Madison,  25  L.R.A.(N.S.)  239,  and 
Wigal  V.  Parker sburg,  52  L.R.A.(N.8.)  465 
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this  court  it  i&  conceiled  that  th<i  matters 
contained  in  the  second  and  third  causes 
of  action  have  become  moot,  and  have  been 
therefore  abandoned  by  the  plaintitf  in  er- 
ror, leaving  for  our  consideration  only  the 
ruling  upon  the  first  cause  of  action  al- 
leged. Ihis  part  of  the  petition  sets  out 
that  the  plaintiff  is  and  has  been  for  a 
number  of  years  last  past  a  citizen,  prop- 
erty owner,  and  resident  taxpayer  of  the 
c'ity  of  Edmond,  Oklahoma;  that  the  city 
of  Edmond  is  a  city  of  the  first  class;  that 
the  various  defendants  are  its  officers;  that 
the  city  of  Edmond  owns'  and  operates  its 
own  water  plant  or  system  in  said  city, 
and  the  revenue  necessary  for  conducting 
said  water  plant  is  derived  partially  from 
payments  by  the  various  consumers  of  water 
and  partially  by  general  taxation;  that  at 
the  time  of  the  commencement  of  the  ac- 
tion there  were  in  force  in  said  city  ordi- 
nances fixing  the  water  rates  to  consumers 
upon  a  sliding  scale  based  upon  the  amount 
of  water  consumed,  beginning  at  25  cents 
per  thousand  gallons  for  the  first  5,000  gal- 
lons used  by  the  consumer  in  any  month, 
and  providing  further  that  the  minimum 
charge  for  water  service  to  each  consumer 
should  be  50  cents  per  month.  The  peti- 
tion further  alleged  that,  by  action  of  the 
council  prior  to  the  institution  of  the  suit, 
it  was  proposed  to  donate  to  the  Central 
State  Normal  School,  an  institution  owned 
and  maintained  by  the  state  in  the  city  of 
Bdmond,  2,400,000  gallons  of  water  per  an- 
num free  of  charge,  and  that  the  resolu- 
tion authorizing  such  action  had  been  du^' 
passed  by  the  council.  The  petition  then 
alleges  that  said  action  ^'is  in  violation  of 
the  law  and  contrary  to  the  law  of  the  state 
of  Oklahoma,  and  contrary  to  the  ordi- 
nances of  tlie  city  of  Edraond,  and  is  au  un- 
just discrimination  against  this  plaintiff 
and  the  other  taxpayers  of  the  city  of  Ed- 
mond, and  is  a  discrimination  against  this 
plaintiff  and  the  other  users  of  water  of  the 
city  of  Edmond,  and  does  this  plaintiff  and 
the  other  taxpayers  of  the  city  of  Edmond 
»m  irreparable  injury,  for  which  they  have 
no  adequate  remedy  at  law." 

The  petition  then  prays  for  an  order  en- 
joining the  defendants  from  making  any 
physical  connection  between  the  said  water 
plant  and  the  Central  State  Normal  Sciiool, 
and  from  furnishing  said  Central  State 
Normal  School  any  amount  of  water  free  of 
charge.  To  this  petition  a  demurrer  was 
interposed  which  was  sustained  by  the 
trial  court,  and  the  plaintiff,  electing  to 
i^tand  upon  his  petition,  brings  the  cauHe 
liere  for  review. 

It  will  be  noted,  in  the  first  instance,  that 
the  petition  contains  no  allegation  that  ei- 
ther the  water  rate  which  the  plaintiff  is 
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oompelled  to  pay,  or  the  taxes  upon  hie 
property,  will  be  increased  by  reason  of  the 
contemplated  acts;  nor  is  it  alleged  that  if 
said  acts  be  restrained  either  the  water 
rents  or  his  taxes  will  be  reduced  by  reasoa 
thereof. 

It  is  urjged  in  the  brief  that  tlie  cou^t 
must  necessarily  conclude  from  the  allega- 
tions of  the  petition  that  in  delivering  free 
water  to  the  Normal  School  there  would  be 
a  cost  to  the  city  which  the  plaintiff,  along 
with  the  other  taxpayers  and  water  con- 
sumers, would  be  compelled  to  pay;  hut 
this  is  not  necessarily  true,  and  if  not  neces- 
sarily true  ought  not  to  be  presumed. 
Whatever  may  be  the  personal  knowledge 
of  either  the  trial  or  appellate  tribunals  in 
regard  to  the  situation  of  the  city  of  Ed- 
mond, BO  far  as  fq)pear8  from  this  record 
there  may  be  a  surplus  of  water  in  the  city 
which  may  be  disposed  of  without  involving 
any  extra  expenditure  in  the  operation  of 
the  water  plant.  It  may  be  true  that  the 
city  of  Edmond  was  and  is  supplied  by 
gravity  from  the  reservoir,  such  as  a  num- 
ber of  cities  of  this  state,  and  that  the 
capacity  of  the  reservoir  was  such  that  the 
water  donated  to  the  Central  State  Normal 
School  might  be  furnished  without  any 
(sost  whatever. 

It  is  the  settled  rule  of  this  eourt  that 
"where  a  pleading  is  challenged  before  trial 
by  demurrer,  its  language,  where  doubtful, 
will  be  construed  against  the  pleader,  upon 
the  ground  that,  as  he  selects  the  language, 
he  should  make  his  meaning  clear;  and 
where  in  such  a  case  a  demurrer  is  sus- 
tained on  account  of  the  insufficiency  of  a 
pleading  and  no  application  for  amendment 
is  made,  it  will  be  presumed  that  the  facts 
to  justify  it  do  not  exist."  Kmmerson  v. 
Botkin,  26  Okla.  218,  29  L.R.A.(N.S.)  786, 
138  Am.  8t.  Rep.  «53,  109  Pac.  531;  At- 
wood  V.  Rose,  32  Okla.  355,  122  Pac.  929: 
Schilling  v.  Moore,  34  Okla.  155,  125  Pac 
487. 

And  that  "'the  rule  of  construction  in 
such  cases  is  tliat  a  material  fact  not  al- 
leged in  a  pleading  is  presumed  not  to 
exist."  Lusk  v.  Porter,  —  Okla.  — ^  156 
Pac.  224. 

The  question  raised  by  the  petition  and 
demurrer,  therefore,  must  be  determined, 
not  upon  the  ground  of  any  unlawful  dit^o- 
sition  of  the  public  moneys  or  funds  which 
the  plaintiff,  under  proper  ciricumstauces 
and  allegations,  would  be  <^ntitled  to  enjoin, 
but  upon  the  averment  of  the  plaintiffs 
■petition  that  the  donation  of  such  water 
constitutes  an  unjust  disnlniination  against 
him  and  liis  fellow  citizcuH  similarly  situat- 
ed. Section  472,  Rev.  Laws  1910,  provides 
in  part  as  foHoift's):  i'*All  incorporated  towns 
and  cities  in  this  state  aru.  hercbr  snthor* 
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lied  and  empowtred  to  purdiEBe,  ereet, ' 
lease,  rent,  maaage^  andmaintAia  ttsy  sys- 
tem or  part  of  system  «i  waterworks,  hy- 
drants, and  sttpply  of  water^  telegraphing 
fire  signals  or  fire  apparatas  that  may  be 
of  use  in  the  prevention  and  exUuguiehment 
of  fires  and  for  domestic  pnrpoees-,.  and  to 
pass  all  ordinances,  penal  or  otherwise,  that 
Ahall  be  necessary  for  the  full  protection, 
maintenance,  management,  and  control  of 
the  property  so  leased,  purchased,  or  erect- 
ed." 

Section  475  proTides:  "The  «aty<  coimoil 
of  such  city  and  the  board  of  trustees  of 
ftorh  town  in  connection  with  the  mayor  or 
president  of  said  board  shall  have  the  pow- 
er and  authority,  and  it  shall  be  their  duty, 
to  fix  the  rate  of  water  rents  or  taxes  to  be 
paid  by  the  consumer,  and  to  ordain  sudi 
rules  and  reguhitions,  with  appropriate 
prnaltiea  for  the  violation  thereof^  as  siach 
council  or  board  of  trustees  may  deem 
proper  for  tlie  regulation  and  protection  of 
said  waterworks.'' 

In  exercising  the  authority  conlerred  up- 
on them  by  statute  in  relation  to  the  con- 
ducting and  maint^ianoe  of  waterwoike^  it 
is  clear  that  the  c^Acere  of  the  city  are  not 
exercising,  in  any  strict  aense,  the  govern- 
mental or  legislative  powers  by  which  the 
sovereignty  of  the  city  is  maintained  and 
its  people  governed,  but  tJiat  they  are  acting 
in  a  quasi  pnMic  and  quasi  private  oapacSty, 
exercising  as  the  agent  of  the  people  mere 
business  powers  of  the  conduct'  of  an  enter- 
prise for  the  benefit  of  the  inhabitants  of 
the  municipality. 

In  Illinois  Trust  ft  6av.  Baidc  v.  Arkan- 
ftts  City,  34  L.R.A.  618,  22  0.  O.  A.  171, 
40  U.  8.  App.  2§7,  76  Fed.  271,  the  circuit 
court  of  appeals  of  the  eighth  circuit,  in  de- 
fining the  powers  of  a  city  in  relation  to 
the  waterworks,  said:  "A  eity  has  two 
(Masses  of  powers:  The  one  legislative,  pub- 
lic, governmental,  in  the  exercise  of  which 
it  is  a  sovereignty  and  governs  its  people; 
the  other,  proprietary,  quasi  private,  con- 
ferred upon  it,  not  for  the  purpose  of  gov- 
erning its  people,  but  for  the  private  ad- 
vantage of  the  itihabitants  of  the  eity  and 
of  the  eity  itself  as  a  1^^  personality,  in 
the  exercise  of  the  powers  of  the  former 
efaiss  it  is  governed  by  the  rule  here  invoked. 
In  their  exercise  it  is  ruling  its  people,  and 
18  bound  to  trantfmit  its  powers  of  govern- 
ment to  its  successive  sets  of  officers  un- 
impaired. But  in  the  exercise  of  tftie  pow- 
ers of  the  latter  class  it  is  controlled  by 
no  such  rule,  because  it  is  aoting  and  con- 
tracting for  the  private  beiiefit  «f  itself 
and  its  inhaMtanta;  and  It  may  •exercise 
the  business  powers  oonferred-  upon  it  in 
the  same  way,  and*  in  their  cseroise  it  is  to 
be  governed  by  the  same  mlea  thitt  govern 
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a  private  individual  or  eorportrtion.-  Bill. 
Mutt.  Carp«  3d  ed.  §  66,  and  cases  cited  in 
the  note;  Safety  Insulated  Wire  ft  Cable  Co. 
T.  Baltinwre,  13  C.  C.  A.  376,  377,  878,  26 
U.  S.  App.  166,  66  Fed.  143 ;  San  Francisco 
Gas  Ca  v.  San  Francisco^  »  Cal.  463,  468, 
469;  Com.  ex  rel.  Homau  Catholic  High 
School  T.  Philadelphia,  132  Pa.  288,  19  Atl. 
136;  New  Orleans  Gaslight  Co.  v.  Kew  Or- 
leans, 42  La.  Ann.  188,  102,  7  So.  666; 
Tacoma  Hotel  Co.  v.  Tacoma  Light  ft  Wator 
Co.  3  WaFh.  316,  325,  14  L.R.A.  669,  28  Am. 
St.  Rep.  35,  28  Pac.  510;  Wa«^er  v.  Boek 
Island,  146  111.  130,  154,  155,  21  L.B.A. 
519.  34  N.  B.  548';  Vinoennes  V4  Citiaens* 
Gaslight  Oo.  132  Ind.  114,  126,  16  L.R.A. 
485,  31  N.  E.  577;  Indianapolis  v.  In- 
dianapolis Oasligfat  ft  Coke  Cok  66  Ind. 
306,  403;  State,  Bead,  Prosecutor,  v. 
Atlantis  City,  49  N.  J.  L.  558,  562,  9 
Atl.  759^i  In  e(Hitracting  for  water  work^ 
to  supply  itself  and  its  inhabitants  with 
water  the  city  is  not  exeroisii^  its  gov- 
ernmental or  legislative  powers,  but  its 
business  or  proprietary  powers.  The  pur- 
pose of  such .  a  eontract  is  not  to  govern 
its  inhabitants,  but  to  obtain  a  private 
benefit'  for  tha  city  itself  and  its  citi- 
sens.  1  Dill.  Man.  Corp.  §  27;  Cinoin- 
nati  V.  Cameron,  33  Ohio  St.  3d6>  361; 
Safety  Insulated  Wire  ft  Cable  Co.  v.  Balti- 
more^ supra,  and  cases  cited  under  it." 

The  language  of  this  opinion  has  been  ap- 
proved h^  the  same  court  in  Hke's  Peak 
Power  Co.  V.  Colorado  Springs,  44  C.  C.  A. 
333,  106  Fed.  1;  Omaha  Water  Co.  t.  Oma- 
ha, 12  L.H.A.(N.S.)  736,  77  C.  O.  A.  '267, 
147  Fed.  I,  8  Ann.  Cas.  614;  and  by  the  su- 
preme eouTt  oC  Colorado  in  Colorado  Springs 
V.  Colorado  Cxty>  42  Colo.  7l$,  04  Pac.  316. 

In  Henderson  y.  Yoimg,  119  Ky.  224,  83 
S.  W.  583,  it  is  said : 

'*A  statute  conferring  sovereign  and  gov- 
ernmental po^-ers  upon  a  city  must  be 
strictly  oonstrued,  but  powers  given  for 
the  private  advantage  of  it  and  its  inhabit- 
ants are  to  be  eonstrued  in  accordance  with 
the  general  rules  that  apply  to  private  in- 
dividuals or  corporations. 

*'In  the  management  and  operaiioQ  of  an 
electric  flight]  plant  a  city  is  not  exorcis- 
ing governmental  or  legislative  powers,  but 
mere  business  powers,  and  it  may  conduct 
such  plant  in  the  manner  whioh  in  the  jud^ 
ment  of  the  city  oouncil  promises  the  great- 
est benefit  to  the  city  and  its  inhabitants, 
and  courts  will  not  interfere  with  the  rea- 
sonable discretion  of  the  covmsel  in  such 
matters." 

See,  to  the  sAmc  effect,  McQuHlin,  Mwi. 
Corp.  §  1801 ;  South  Pasadena  v.  Pasadena 
Land  ft  Water  Co.  152  CaL  579,  93  Pae. 
4D0;  IXn.  MuB.  Corp.  5th  ed.  §  1303^  and 
cases  cited.    . 
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Acting,  therefore,  in  Bock  cap8<^ity,  the 
right«  of  the  city  are  to  be  determined  large- 
ly upon  the  same  principles  which  govern 
the  acts  of  individuals  or  eorporatioos  in 
transacting  the  same  quasi  public  services. 
McQuillin,  Mun.  Corp.  §§  3591,  3841,  3860; 
Feil  V.  Cceur  l^Alene,  23  Idaho,  32,  43 
L.R.A.(N.S.)  1095,  129  Pttuc.  (M3,  and  cases 
cited;  Henderson  v.  Young,  supra.  As  to 
each  the  rvle  is  not  that  there  must  not  be 
any  discrimination  of  any  kind,  but  that 
there  must  be  no  unjust  discrimination. 
McQuillin,  Mun.  Corp.  §  5389;  Western  U. 
Teleg.  Ca  v.  Call  Pub.  Co.  181  U.  S.  92,  45 
L.  ed.  765,  21  Sup.  Ct.  Rep.  561 ;  Wagner  v. 
Rook  Island,  146  111.  139,  21  L.R.A.  519, 
34  N.  E.  545.  , 

In  exercising  the  discretioai  vested  in 
them  to  fix  rates  to  the  various  consumers 
the  city  council  are  not  bound,  therefore,  to 
give  absolute  equality  of  service  and  to  fix 
an  absolute  equality  of  rate,  but  only  to 
act  so  that  there  mav  be  no  arbitrarv  exer- 
else  of  power,  or  substantial  injustice  done. 
Mr.  Dillon,  in  his  Work  on  Municipal  Cor* 
porations  (5th  ed.  p.  2212),  says:  "The 
rate  is  compensation  for  the  service  ren- 
dered, and  an  equitable  determination  of 
the  price  to  be  paid  does  not  look  alone  to 
the  quantity  used  by  each  consumer.  The 
nature  of  the  use  and  the  beneit  obtained 
from  it,  the  number  of  persons  who  want  it 
for  such  use,  and,  in  the  case  ol  a  city,  the 
effect  of  a  certain  method  of  determining 
prices  upon  the  revenues  to  be  obtained  by 
the  city  and  upon  the  interests  of  property 
holders,  are  all  to  be  considered." 

It  has  often  been  held  that  a  municipality 
may  exact  of  a  private  corporation,  as  a 
condition  of  a  franchise,  free  service  to  it- 
self, or  even  to  charitable  or  religious  in- 
stitutions within  its  borders.  Dill.  Mun. 
Corp.  5th  ed.  2237 ;  Independent  School  Dist. 
V.  Le  Mars  City  Water  &  Light  Co.  131 
Iowa,  14,  10  L.RA.(N.S.)  859,  107  N.  W. 
944;  Methodist  Episcopal  Church  v.  Ashtar 
bula  Water  Co.  20  Ohio  C.  C.  678,  10  Ohio 
O.  D.  648;  Superior  v.  Douglas  County 
Teleph.  Co.  141  Wis.  363,  122  N.  W.  1023*; 
Xew  York  Teleph.  Co.  v.  Siegel-Cooper  Co. 
202  N.  Y.  502,  36  L.R.A.(N.S.)  560,  96  N. 
E.  109. 

If  a  city,  having  the  power  to  engage  in 
the  same  business,  may  lawfully  exact  of  a 
private  corporation  certain  conditions  in 
conducting  that  business,  certainly  it  must 
be  true  that  the  city  itself  may  perform 
the  same  condition. 

In  Oklahoma  City  v.  Oklahoma  R.  Co. 
20  Okla.  1,  16  L.R.A.(N.S.)  661,  93  Pac. 
48,  this  court,  in  considering  the  provision 
of  our  Constitution  forbidding  free  transpor- 
taifoa  by  certain  carriers,  said:  ''It  could 
not  be  successfully  contended  that,  if  the 
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relator  [the  city]  were  directly  engaged  in 
the  business  of  oporatiBg  said  street  rail- 
way line,  it  coulid  not  carry  said  school 
children  at  the  rates  and  under  the  terms 
designated  in  said  franchise,  or  its  police- 
men and  firemen,  tJne  mail  carriers,  aad 
children  under  five  years  of  age  when  accom- 
panied by  a  parent  or  guardian,  without 
charge,  ou  account  of  the  provisions  of  §  13, 
art.  9,  supra." 

And  this  court  further  in  that  case  dis- 
tinctly held  that  the  exaction  by  the  city  of 
free  -transportation  for  policemen,  firemen, 
and  carriers  of  the  United  States  mail  as  a 
condition  of  the  franchise  granted  the  rail- 
way company  was  valid* 

Upon  these  considerations,  was  -the  trial 
court  justified  in  determining  from  the  al- 
legations of  the  petition  that  the  discrimi- 
nation between  the  State  Normal  School 
and  the  plaintiff  was  not  unjust,  or  should 
he  have  held  that,  taking  the  allegations 
of  the  petition  as  true,  the  officers  of  the 
town  abused  the  discretion  vested  in  them 
by  statute,  and  had  acted  otherwise  than 
for  the  public  in  making  this  donation?  It 
is  not  to  be  doubted  that  the  presence  of  a 
great  institution  such  as  the  Central  State 
Normal  School  in  the  city  of  Edmond  was 
of  great  puUie  benefit  both  to  the  city  of 
Edmond  and  its  inhabitants.  This  court,  in 
Sharp  v.  Guthrie,  49  Okla.  213, 152  Pac.  403- 
408,  speaking  through  Mr.  Justice  Hardy 
on  the  location  and  maintenance  of  a  uni- 
versity as  the  consideration  for  the  transfer 
of  lands  owned  by  the  city,  said:  ''It  will 
not  be  gainsaid  that  the  maintenance  of  a 
high  class  institution  of  learning,  such  as  is 
contemplated  by  the  agreement,  will  be  of 
much  value  and  profit,  both  present  and 
prospective,  to  the  defendant  city,  and  to 
the  inhabitants  thereof." 

The  contention  that  the  city  has  the  power 
in  proper  case  to  give  from  the  resources  of 
its  public  service  plants  to  public  institu- 
tions or  public  uses  without  unjustly  dis- 
criminating against  the  rights  ol  its  in- 
habitants seems  to  be  supported  by  reason, 
logic,  and  abstract  justiee.  A  fire  originates 
within  the  borders  of  a  city  upon  the  prop- 
erty owned  by  some  person  who  has  never 
been  a  user  of  the  city  water.  The  fire  is 
extinguished  by  water  furnished  by  the 
city  plant.  Can  it  be  said  that  the  city  is 
required  to  install  a  meter  at  some  place 
upon  the  hose  line  in  order  to  determine 
the  number  of  thousand  gallons  for  which 
the  owner  of  the  property  must  pay,  or 
that,  by  failing  so  to  do,  and  giving  the 
water,  not  only  for  the  benefit  of  tlie  private 
individual,  but  for  the  benefit  ol  the  public, 
it  unjustly  discvimiRated  against  some  per- 
son who  hat  paid  for  all  the  water  that  he 
used?    The  stateroeat  of  the  proposition,  of 
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course,  leveaJs  its  absurdity,  and  ghows  that 
the  Gondnct  of  the  city  must  be  basedi  not 
upon  absolute  equality  of  servioe,  but  upon 
diserixaination  wfaldi  is  not  essentiaUy  un- 
just The  public  lavatories,  rest  rooms,  pub> 
lie  fountains,  and  public  parks  maintaiBed 
bj  cities,  are  all  places  where  water  is 
donated  for  the  public  good.  60  it  must 
seem  that  water  might  be  given  lor  use  in 
the  city  ball,  or  the  city's  public  buildings. 
Does  the  rule  extend  to  those  institutions 
whii'h  are  owned  and  controlled,  not  by  the 
city,  but  by  the  state?  We  ean  see  no 
jjood  reason  for  the  distinction  between 
them,  where  the  state  institution  of  learn- 
ing is  located  within  the  city  and  redounds, 
as  it  must,  both  to  the  benefit  of  the  busi- 
ness activities  of  the  city  and  to  the  intel- 
lectual and  moral  life  of  its  inhabitants. 
The  support  of  the  institution  muat  be  for 
the  public  good. 

Speaking  of  the  duties  of  private  corpora- 
tions engaged  in  public  service  duties,  in 
Wyman  on  Public  Service  Corporations,  § 
1304,  it  is  said:  ''It  is  generally  said  that 
special  reductions  or  even  free  service  may 
be  given  a  government,  of  whatever  grade 
it  may  be,  without  its  being  considered  un- 
due preference  or  illegal  discrimination." 

In  McQuHlin  on  Mun.  Corp.  p.  3594,  it  is 
said:  ''Discriminations  in  favor  of  the  gov- 
ernment or  charitable  institutions,  however, 
are  upheld.  Discriminations  in  favor  of  the 
public  at  large  are  not  opposed  to  public 
policy,  inasmuch  as  they  benefit  the  people 
generally  by  relieving  them  of  part  of  their 
burdens,  and  such  discrimination  cannot  be 
held  illegal  in  the  absence  of  legislation  up- 
on the  subject." 

And  it  might  be  said  with  equal  force  that 
diflcriminationa  to  institutions  which  must 
vastly  benefit  not  only  the  intellectual  but 
the  business  liie  of  the  public  must  be  up- 
held upon  the  same  ground. 

In  Interstate  .C<Miimeree  Commission  v. 
Baltimore  4b  O.  R.  Co.  146  U.  S.  263,  36  L. 
ed.  699,  4  Inters.  Com.  Hep.  92,  12  Sup.  Ct. 
Bep.  844,  the  Supreme  Court  of  the  United 
States  held  that  under  the  common- }aw  rule 
the  property  of  the  United  States,  state, 
county,  or  municipal  corporations  might  be 
transported  by  the  carrier  on  more  favor- 
able terms  than  for  other  parties  without 
its  being  illegal  discrimination. 

Again,  in  WUlcox  v.  Consolidated  Gas  Co. 
212  U.  S.  19,  53  L.  ed.  382,  48  L.R.A.(N.S.) 
1134,  29  Bup.  Ct.  Rep.  192,  15  Ann.  Cas. 
1034,  the  Supreme  Court  of  the  United 
States,  psAsing  upon  an  act  of  the  state  of 
New  York  which  required  the  Consolidated 
Oas  Company  to  furnish  gas  to  the  city  of 
New  York  at  a  lower  rate  than  it  f umifdied 
to  its  general  consumws,  held  that  the  act 
was  not  void  by  reason  thereof,  saying: 
LJLA.1918C. 


"We  Bee  no  discrimination  which  is  illegal, 
or  for  which  good  reasons  could  not  be  giv- 


en." 

In  Twitchell  v.  Spokane,  55  Wash.  86, 
24  L.R.A.  290,  1^3  Am.  St.  Rep.  1021,  104 
Pac  160,  the  vvugfreme  court  of  Washington, 
speaking  of  the  c<Hitrol  of  the  city  over  its 
waterworks,  said:  "A  city  owning  its  own 
waterworks  may  furnish  water  for  city  and 
charitable  purposes  free."  And  again: 
''The  right  of  the  city  to  furnish  water  for 
municipal  and  eharitable  purposes  free  can 
hardly  be  doubted." 

In  Preston  v.  Water  Comrs.  117  Mich. 
589,  76  K  W.  92,  it  was  urged  that  the  city 
"has  no  right  to  discriminate  between  c<m- 
sumers,  or  to  exempt  any  user.  It  has  no 
right  to  furnish  water  free  to  the  public, 
to  the  board  of  education,  or  to  charitable 
institutions."  The  trial  court  in  its  find- 
ii^s  said:  "The  following  use  large  quan- 
tities of  water,  and  pay  either  no  water 
rates,  or  nominal  rates,  entirely  dispropor- 
tioned  to  the  amount  ojf  water  used:  Pub* 
lie  institutions,  or  those  in  which  the  en- 
tire public  is  interested.  Board  of  educa- 
tion pays  11^71,  about  one  seventh  of  what 
it  would  have  to  pay  if  charged  at  the 
[same]  rate  as  that  charged  consumers  who 
have  meters.  Board  of  public  works  pays 
nothing  for  water  used  by  it.  Municipal 
buildings  pay  a  nominal  rate.  Park  boards 
pays  no  rates.  All  public  fountains  are 
furnished  water  free.  Police  department  is 
charged  nothing.  Fire  department  pays  no 
water  rates.  Markets  pay^  nothing.  All 
private  charities  .  .  .  are  furnished  by 
the  board  on  the  city  paying  the  nominal 
sum  of  $ljOOO.  Cemeteries  pay  nothing. 
The  question  now  presents  itself  whether 
the  board  of  commissioners,  under  the  power 
given  them  to  assess  water  rates  upou  such 
basis  as  they  shall  deem  equitable,  have  the 
right  to  give  water  away  to  a  certain  class 
of  consumers,  and  make  another  class  of 
consumers  pay  for  it.  This  is  not  my  idea 
of  what  is  equitable.* 

But  the  supreme  court  of  Michigan  in 
pasKifig  upon  the  question  took  a  directly 
contrary  view,  saying  (117  Mich.  589)  : 
**The  record  also  shows,  as  will  appear  more 
fully  later,  [that]  the  rates  fixed  are  equi- 
table and  reasonable.  It  has  already  ap- 
peared that  the  free  use  of  water  given  is 
only  to  institutions  in  which  the  city  and 
all  its  citizens  are  interested,  and  where 
a  partial  rate  is  charged  the  recipient  is  a 
charitable  institution  or  an  educational  in- 
stitution in  the  maintenaace  of  whleh  the 
public  is  more  or  less  interested. 
The  board  is  very  properly  given  wide  dis- 
cretion in  the  management  of  the  water 
plant.    .    .    .    There  is  notliing  in  the  reoord 
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to  show  it  has  abused  this  discretion  in  fix- 
ing rates/' 

It  is  urged  that  the  authority  of  this  case 
is  weakened  by  the  decision  in  Detroit  v. 
Water  Comrs.  108  Mich.  404,  81  1nR.A.  46^, 
66  N.  W.  377,  and  Water  Comrs.  r.  Board  of 
KducatioB,  137  Mieh.  246,  lOd  N.  W.  465; 
birt  an  examination  of  these  cases  will  re- 
veal that  the  principle  discussed  in  the 
case  of  Preston  v.  Water  Comrs.  was  not 
there  involved,  inasmuch  as  the  two  cases 
last  above  referred  to  involved  an  effort  to 
compel  the  delivery  of  free  water  to  some 
institutions,  instead  of  the  right  of  the  city 
to  give  such  water  if  it  chose,  which  was 
the  question  decided  in  the  Preston  Case, 
supra. 

In  New  York  Telephone  Co.  v.  Siegei- 
CVwper  Co.  202  N.  Y.  502,  36  L.R.A.(N.S.) 
660,  96  N.  E.  100,  it  is  said: 

"A  telephone  company  with  an  exclusive 
right  to  use  the  streets  of  the  city  of  New 
York  in  order  to  carry  on  its  business  may 
make  a  discount  from  its  usual  charges  for 
t«leph(me  service  in  favor  of  the  city  itself, 
regularly  incorporated  charitable  institu- 
tions, and  regularly  ordained  clergymen, 
without  entitling  all  its  other  patrons  to  a 
like  discount  for  service  of  the  same  kind.'' 

"The  law  against  unreasonable  discrim- 
ination tests  on  public  policy.    It  is  forbid- 


den because  it  is  opposed  to  the  interest  of 
the  public,  which  requires  that  all  shall  be 
treated  alike  under  like  circumstances.  Dis- 
criminations, however,  in  favor  of  the  pub- 
lic are  not  opposed  to  public  policy,  because 
they  benefit  the  people  generally  by  reliev- 
ing them  of  part  of  their  burdens.  In  the 
absence  of  legislation  upon  the  subjc>ct,  such 
discriminations  cannot  be  held  illegal  as 
matter  of  law." 

Upon  both  reason  and  authority,  there- 
fore, we  are  of  the  opinion  that  the  donation 
of  this  water  to  the  Central  State  Normal 
School,  under  the  facts  as  alleged,  was  not 
an  imjust  discrimination  against  the  plain- 
tiff, and  that  the  trial  court  was  justified  in 
so  determining. 

It  is  finally  urged  that  the  action  of  the 
board  is  in  contravention  of  §  15  of  article 
10  of  the  Constitution.  That  section,  how- 
ever, is  an  inhibition  upon  the  state,  und 
not  upon  a  municipality,  such  as  the  de- 
fendant in  the  case  at  bar. 

The  judgment  of  the  trial  court  is  af- 
firmed. 

Per  Oariam: 

Adopoted  in  whole. 

Petition  for  rehearing  denied  November 
20,  1917. 
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COMMERCIAL  NATIONAL  BANK,  Plff.  in 

Err., 

V. 

JAMES  W.  ROBISON  et  al.,  Mayor,  etc., 

of  Stillwater. 

R.  A.  LOWRY  et  al..  Interveners. 

(^  Okla.  — ,  168  Pac.  810.) 

Mandamus  —  to  compel     delivery     of 
bonds. 

1.  Where,  pui'suant  to  statute  specifical- 
ly authorizing  the  same,  municipal  officers 
)ia\e  entered  into  a  contract  for  street  im- 
provements to  be  paid  for  by  delivery  of 
improvement  bonds  at  par  value,  to  the 
amount  due  the  contractor,  and  such  im- 
provements are  completed  according  to  con- 
tract and  accepted,  delivery  of  bonds  regu- 
larly issued  for  such  purpose  may  be 
compelled  by  mandamus. 
For  other  cases ^  see  MancUimus,  I.  d,  3,  in 

Dig.  1-52  y.  B, 

Hea^notes  by  Bleakmobe,  O. 


Note.  —As  to  mandamus  to  compel  is- 
suance of  bonds  of  municipality  or  other 
public  corporation,  see  annotation  following 
this  ease,  post,  414. 

L.K.A.liMbC. 


Same  —  pleadings. 

2.  The  only  pleadings  or  written  allega- 
tions permitted  in  a  mandamus  proceeding 
are  the  writ  and  answer. 
For  other  oaseSy  see  Mandamus,  II *  c,  in 

Dig,  1-^2  y.  8. 

(November  6,  1917.) 

I?  RROR  to  the  District  Court  for  Payne 
J  County  to  review  a  judgment  denying 
a  writ  of  mandamus  to  compel  defendRats 
to  deliver  certain  imptotement  bonds  to 
plaintiff.    Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  T.  H.  Stanford  and  G.  T.  Stan- 
ford* for  plaintiff  in  error: 

Failure  of  the  contractor  to  pay  certain 
claims  for  labor  and  material  does  not  de- 
prive the  plaintiff  bank  of  ita  right  to  de- 
mand and  receive  the  bonds  from  the  de 
fendants. 

Amerioan  Surety  Co.  v.  Waseca  County, 
77  Minn.  «2,  79  N.  W.  649;  Wilson  V.  Nel 
son,  —  Okla.  — ,  163  Pac.  1170. 

The  bond  given  bv  the  Dudlev  Construe- 
tion  Company  is  one  for  the  protection  of 
laborers  and  materialmen. 

Wilson  V.  Nellson,  supra. 

The  plaintiff  bank  was  a  bona  fide  pur- 
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ciiaser  for  value  of  the  street  improremetit 
bonds. 

t!  Reno  t.  Cleveland-Trinadad  Paving  Co. 
25  Okla.  648,  107  Pae.  16?;  Uutcfiinaon  v. 
Krueger,  84  Okla.  23,  41  L.R.A.(N.K.)  3J5, 
124  Pae.  891,  Ann.  Cas.  1»14C,  98;  Griffith 
V.  Stncker,  91  Kan.  47,  136  Pa«.  937 ;  O.  T. 
Willard  Co.  v.  New  York,  81  Misc.  48,  142 
\.  Y.  Supp.  11;  Contractofft*  Supply  Co.  v, 
Xew  York,  153  App.  Div.  60,  138  N.  Y. 
Supp.  242;  6  McQuiHln,  Mun.  Corp.  §  2313; 
Moran  v.  Miami  County,  2  Black,  722,  17 
J.,  ed.  342;  Kminence  v.  Orasfler,  81  Ky. 
.)2:  Smith  v.  New  Orleans,  27  La.  Ann.  286; 
Grattan  Twp.  v.  Chilton,  38  C.  C.  A.  84, 
97  Fed.  145;  Quinlan  v.  Creen  County,  19 
J.RA.(N.S.)  867,  84  O.  O.  A.  687,  167  Fed. 
33. 

Plaintiff  was  entitled  to  a  writ  of  man- 
damus to  compel  the  delivery  of  the  bonds. 

State  ex  rel.  Edwards  v.  Millar,  21  Okla. 
448,  98  Pac.  747;  Pawhuska  v.  Pawhuska 
Oil  &  Qas  Co.  28  Okla.  563,  116  Pac.  363; 
EI  Reno  v.  Cleveland  Trinidad-Paving  Co. 
io  Okla.  648,  27  L.R.A.(N.S.)  650,  107  Pac. 

m. 

Mr.  Chester  H.  Ix>wry,  for  defendants 
in  error: 

The  action  of  mandamus  lies  only  to  com- 
pel the  performance  of  an  act  which  the 
law  speciAcally  eujoins  as  a  duty  resulting 
from  an  office,  tru^t,  or  station,  and  not  to 
enforce  a  contractual  obli|>fation. 

26  Cyc.  293,  §  4  (b);  Wilson  v.  Nelson, 
—  Okla.  — ,  153  Pac.  1170;  Knight  &  J. 
Co.  V.  Castle,  172  Ind.  97,  27  L.R.A.(N.8.) 
373,  87  N.  E.  976;  2  Dill.  Mun.  Corp.  6th 
ed.  1266. 

The  plaintiff  bank,  under  the  law  and  the 
evidence,  took  no  greater  rights  than  the 
contractor,  and,  the  contractor  not  being 
entitled  to  a  delivery  of  the  bonds  until 
the  full  performance  of  his  contract,  the 
plaintiff  bank  as  assignee  is  not  entitled  to 
their  delivery. 

28  Cyc.  1616. 

Bleakmore,  C,  filed  the  following  opin- 
ion: 

This  case  presents  error  from  the  district 
court  of  Payne  county,  wherein  the  plain- 
tiff in  error,  as  assignee  of  the  Dudley 
Construction  Company,  sought  by  man- 
damus to  compel  the  mayor  and  commis- 
sioners of  the  city  of  Stillwater  to  deliver 
to  it  certain  improvement  bonds  issued  con- 
formably to  the  provisions  of  article  12, 
ehap.  10,  Revised  Laws  1910.  In  answer 
to  the  alternative  writ,  the  city  officials  at- 
tempted to  justify  refuaal  to  deliver  the 
bonda  solely  on  the  ground  that  the  eontr^tct 
or  had  failed  to  perform  the  contract  by  re- 
fmal  to  pay  certain  claims  for  labor  and 
material.  Kninerous  persons  asserting  de- 
LiLA.1918C. 


roand  against  the  Dudley  Construction  Com- 
pany for  labor  and  materials,  and  one  who 
declared  upon  a  subcontract  for  the  paving 
of  a  street  upon  which  his  property  abutted, 
were  permitted  to  intervene.  On  trial  the 
court  below  made  the  following,  among 
other,  findings  of  fact:  "*{!)  'Ihat  said 
Dudley  Construction  Company  has  failed  to 
perform  its  contract  in  the  matter  of  paying 
the  claims  of  laborers  and  materialmen 
arising  out  of  the  prosecution  of  the  work 
involving  said  contract,  and  would  not  be 
entitled  to  a  delivery  of  the  bonds  by  reason 
of  such  failure;  (2)  that  the  assignee  of 
said  Dudley  Construction  Company,  the 
plaintiff  herein,  stands  in  the  place  of  said 
Dudley  Construction  Company,  and  is  there- 
fore not  entitled  to  a  delivery  of  said 
bonds."    The  writ  was  denied. 

The  undisputed  facts  necessary  to  a  de- 
termination of  the  case  are  that  the  mayor 
and  commissioners  of  the  city  of  Stillwater, 
having  determined  to  improve  certain 
streets  by  regular  proceeding,  issued  im- 
provement bonds,  and  entered  into  a  con- 
tract with  tiie  Dudley  Construction  Com- 
pany by  the  terms  of  which  such  bonds  were 
to  be  delivered  to  the  contractor  at  par 
value  in  payment  of  the  amount  due  it  on 
such  contract;  that  the  improvements  were 
made  according  to  contract  and  accepted  by 
the  city,  and  a  portion  of  such  bonds  de- 
livered ;  that  the  remainder  of  the  bonds,  of 
the  par  value  of  $15,000,  was  retained  by 
the  mayor  and  commissioners,  who,  after 
proper  demand  therefor,  refused  to  turn  the 
same  over  to  the  plaintiff. 

We  are  of  opinion  that  the  judgment  of 
the  trial  court,  denying  a  peremptory  writ 
of  mandamus,  constituted  prejudicial  error. 
It  is  contended  by  defendant  in  error  that 
the  writ  should  not  go  for  the  reason  that 
tlie  plaintiff  in  error  had  a  plain,  speedy, 
and  adequate  remedy  in  the  ordinary  course 
of  law.  Obviou;>ly,  no  action  for  debt  or 
breach  of  contract  would  lie  against  the 
city  or  its  mayor  and  conuoisvioners,  for  the 
reason  that  the  contract  price  of  the  im- 
provements in  question  was  payable  alone  in 
the  specific  bonds,  delivery  of  which  is 
sought  to  be  compelled,  and  neither  thei^e 
bonds  nor  the  obligation  to  pay  for  such  im< 
provements  is  or  could  become  a  charge 
against  the  city  payable  out  of  its  general 
fund.  The  bonds  were  issued  pursuant  to 
§  636,  Rev.  Laws  1910,  which  provides: 
''Said  bonds,  or  such  portion  thereof  as  may 
be  necessary  to  provide^  for  the  payment  of 
the  assessments,  interest,  and  costs  remain- 
ing unpaid,  shall  be  sold  at  not  less  than 
par,  and  the  proceeds  thereof  applied  to  the 
payment  of  the  contract  price  of  said  im- 
provement and  the  other  expense  incurred 
hy  the  city  in  connection  with  such  improve- 
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xuent  or  issuance  of  such  bonds;  or  such 
bonds,  in  the  amount  tliat  may  be  necessary 
tor  such  purpose,  may  be  turned  over  and 
delivered  to  the  contractor  at  par  value  in 
payment  of  the  amount  due  him  on  his  con- 
tract.   .    .    ." 

By  §  635  it  is  provided :  ".  .  .  Which 
bonds  shall  in  no  event  become  a  liability  of 
the  city  issuing  the  same." 

I'nder  the  terms  of  the  statute,  the  mu- 
nicipal officers  were  empowered  eitlter  to  sell 
the  ))onds  and  pay  for  the  improvements  out 
of  the  proceeds,  or  to  deliver  such  bonds  to 
the  contractor  at  par  in  satisfaction  of  the 
amount  due  him  on  his  contract.  By  enter- 
ing into  the  contract  in  suit  aueh  officers 
chose  the  ^alternative  of  paying  the  contract- 
or by  delivery  of  the  bonds.  The  specific 
bonds  provided  for  by  the  contract  to  be  de- 
livered had  been  duly  issued,  and  delivery 
thereof  as  provided  by  the  statute  was  re- 
fused solely  for  the  purpose  of  coercing  pay- 
ment by  the  contractor  of  certain  claims  of 
lalK)rer8  and  materialmen,  for  which  the  mu- 
nicipality was  not  bound  and  about  which 
it  was  not  legally  concerned.  Wilson  v.  Nel- 
son, —  Okla.  — -,  163  Pac.  1179.  We  recog- 
nize the  rule  that  mandamus  does  not  lie  to 
enforce  mere  contractual  duties;  that  its 
proper  function  is  to  compel  the  perform- 
ance of  duties  incumbent  by  law  upon  the 
parties  against  whom  the  writ  is  sought, 
but,  under  the  circumstances  of  this  case, 
are  of  opinion  that  the  municipal  officers  in 
declining  to  deliver  the  bonds  in  question 
not  only  defaulted  as  to  the  terms  of  the 
contract,  but  arbitraily  refuKcd  to  perform 
a  plain  ministerial  duty  imposed  upon  them 
by  law,  and  plaintiff  rightfully  invoked  the 
coercive  power  of  the  court  to  compel  the 
performance  of  such  duty.  A  remedy  at 
law  which  will  operate  as  a  bar  to  manda- 
mus must  ordinarily  be  such  as  will  enforce 
the  right  or  compel  the  performance  of  the 
duty ;  and  the  remedy  is  not  plain  and  ade- 
quate unless  it  is  commensurate  with  the 
necessities  and  rights  of  the  complaining 
party  under  all  the  circumstances  of  the 
case.  In  the  instant  case  we  do  not  regard 
replevin  as  a  plain  and  adequate  remedy. 
Although  it  is  an  action  designed  for  the 
recovery  of  si>ecific  personal  property,  yet 
in  replevin  the  defendants  might,  if  they 
saw  fit,  by  execution  of  an  undertaking,  re- 
tain the  bonds  in  question,  and  thus  evade 
the  performance  of  their  official  duty  to  de- 
liver them  under  the  terms  of  the  statute. 

''A  ministerial  act  is  one  which  a  public 
officer  or  agent  is  required  to  perform  upon 
a  given  state  of  facts  in  a  prescribed  man- 
ner, in  obedience  to  the  mandate  of  legal  au- 
thority, and  without  regard  to  his  own  judg- 
ment or  opinion  concerning  tlie  propriety  or ' 
l..n.A.1018C. 


impsopriety  of  the  act  to  be  performed.'' 
Merrill  on  Mandamus,  p.  30. 

In  £1  Keno  v.  Cleveland-Trinidad  Paving 
Co.  25  Okla.  648,  27  L.RJi.  (N.S.)  650,  107 
Pac.  163,  an  action  by  the  paving  company 
seeking  to  enjoin  the  city  authorities  from 
publishing  and  putting  into  effect  an  or- 
dinance repealing  a  certain  assessing  ordi- 
nance passed  for  the  purpose  of  providing 
means  to  pay  for  paving  a  portion  of  the 
city  streets,  for  the  performance  of  which 
work  the  company  and  the  city  had  entered 
into  a  contract,  this  court,  speaking 
though  Mr.  Justice  Kane,  said:  ''It  being 
settled  that  all  of  the  proceedings  of  the 
city  authorities  up  to  the  time  of  letting 
said  contract  were  regular,  after  the  letting 
of  the  contract  no  discretion  of  any  kind  is 
vested  in  the  city  or  its  municipal  council. 
Whether  its  action  in  declaring  a  necessity 
to  pave,  etc.,  or  in  ascertaining  that  no  huf- 
ficieut  protests  had  been  made  and  determin- 
ing to  proceed  with  the  improvement,  is 
legislative  or  administrative,  does  not  con- 
cern us  in  this  connection.  After  the  con- 
tract iias  been  let,  the  statute  is  mandatory 
in  its  terms  that  the  couBcil  shall  appoint 
appraisers,  shall  levy  an  assessment*  shall 
provide  for  the  issuance  of  bonds,  that  the 
mayor  and  clerk  shall  sign  and  attest  the 
bonds,  that  the  clerk  shall  publish  notice  of 
the  time  when  the  first  assessment  beccmiet 
due  and  payable,  and  shall  certify  to  the 
county  treasurer  such  assessments  as  are 
not  paid  within  the  tine  specified.  All  of 
these  duties  are  ministerial,  and  the  council, 
mayor,  or  clerk  are  left  without  any  dis- 
cretion as  to  whether  they  shall  or  shall  not 
I^erform  them." 

"That  mandamus  will  lie  to  compel  a 
public  officer  to  perform  a  ministerial  duty, 
one  that  involves  no  exercise  of  judgment  or 
discretion,  is  too  well  settled  to  require  the 
citation  of  authorities."  Smock  v.  Farmers' 
Union  State  Bank,  22  Okla.  825,  98  Pac  945. 

In  Noble  County  v.  Hunt,  33  Ohio  St.  169, 
it  is  held:  *'The  countv  commissioners  hav- 
ing  accepted,  as  completed  according  to  con- 
tract, a  road  improvement  ordered  by  them 
to  lie  made  in  pursuance  of  statutes  author- 
izing payment  theref(»r  to  be  made  in  bondft 
of  tlie  i'ounty  to  be  issued  to  the  contractor 
on  completion  of  the  improvement  and  the 
acceptance  thereof,  and  the  commissioners 
liaving  refused  to  deliver  to  the  contractor 
the  bonds  to  which  he  is  entitled,  manda- 
mus, and  not  appeal,  is  the  proper  remedy 
for  redress.'* 

And  in  the  body  of  the  opinion  it  is  said: 
''Where,  as  in  this  case,  the  contract  (^»eci- 
fies  that  the  improvement  is  to  be  paid  for 
in  bonds  of  the  county,  upon  estimates 
rendered  or  the  com]Uction  of  the  work,  and 
it  is  accepted  by  the  board  of  county  com- 
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misaioners,  it  ia  the  duty  of  the  coaHnlssion- 
ers  to  deliver  them.  This  duty  is  minister- 
ia}f  and  in  no  way  involves  judicial  dis- 
cretion. Hence  mandamus,  upon  refusal,  is 
the  appropriate  means  to  enforce  the  per- 
formance of  the  duty." 

In  Smalley  v.  Yates,  36  Kan.  619,  13  Pac. 
845,  it  is  held : 

"1.  Mandamus  lies  in  all  cases  where  the 
plaintiff 'has  a  clear  legal  right  to  the  per- 
formance of  some  official  or  corporate  act  by 
a  public  officer  or  corporation,  and  no  oth^er 
adequate  specific  remedy  exists. 

"2.  When  a  person  desires  to  be  placed  in 
the  possession  of  a  right  illegally  and  un- 
justly withheld  from  him,  the  writ  of  man- 
damus is  a  proper  remedy  to  give  the  thijig 
itaelf,  the  withholding  of  which  constitutes 
the  injury  complained  of. 

"3.  Where  a  city  of  the  second  class, 
through  its  mayor  and  council,  enters  into 
an  agreement  to  execute  and  deliver  to  a 
lawful  purchaser  thereof  certain  waterworks 
bonds  of  the  city,  .  .  .  and  the  purciiaser 
of  such  bonds  fully  complies  with  all  of  the 
terms  of  the  agreement  upon  his  part,  and 
the  mayor  and  council  refuse  to  comply  with 
their  official  duty  in  that  respect,  held,  man- 
damus will  lie  to  compel  the  mayor  and 
(^uncil  to  execute  and  deliver  the  bonds  to 
the  purchaser  ol  the  same  according  to  the 
terms  of  the  agreement  of  the  parties." 

In  Chicago,  K.  ft  W.  R.  Co.  t.  Chase 
County,  49  Kan.  399,  30  Pac.  456, 
""a  proceeding  brought  ...  to  compel  the 
defendants  to  issue  and  deliver  to  plaintiff 
the  bonds  of  Chase  county  in  accordance 
with  the  vote  of  the  people  and  the  contract 
of  the  parties,''  it  was  said:  '^It  appears, 
therefore,  that  the  plaintiff  has  earned  the 
bonds  of  the  county,  and  was  entitled  to  the 
delivery  of  the  same  after  June  1,  1887, 
upon  demand," — and,  the  writ  issued. 

In  Atchison,  T.  &,  S,  F.  R.  Co.  v.  JetTerson 
County,  12  Kan.  127,  an  alternative  writ  of 
mandamus  was  issued,  directed  to  the  de- 
fendants, conunanding  them  to  receive  from 
the  railroad  company  its  certificates  of  paid- 
up  stock  to  its  capital  stock  to  the  amount 
of  $150,(H)0,  as  had  been  tendered  by  the 
company,  and  that  upon  receipt  thereof  the 
defendants  duly  issued  and  deliver  to  the 
railroad  company,  in  payment  for  said  cap- 
ital stock,  the  bonds  of  the  county,  in  ac- 
cordance with  the  terms  and  conditions  of  a 
sabseription  to  such  capital  stock  made  pur- 
flvant  to  a  vote  of  the  people.  In  the  opin- 
ion, Mr.  Justice  Brewer,  speaking  for  the 
court,  said:  *'But  it  is  insisted  that  what- 
ever rights  the  plaintlflF  may  have  must  be 
enforced  in  a  different  action;  that  no  man- 
damus win  ever  issue  to  command  the  doing 
of  an  act  which  is  forbidden  to  be  done  by  a 
valid  injunction  order  of  a  competent  court, 
I-.R.A.ini8C. 


because  thus  tlie  party  would  be  placed  be- 
tween two  fires,  and  liable  to  punishment 
lor  contempt  in  either  event.  It  is  said  that 
the  writ  of  mandamus  lies  within  the  dis- 
cretion of  the  court,  and  that  the  mere  fact 
that  a  party  has  rights  will  not  necessarily 
entitle  him  to  the  writ;  that  no  court  will 
exercise  this  discretion  in  such  manner  as  to 
place  the  defendant  in  jeopardy  of  punish- 
ment. That  this  writ,  originally  a  preroga- 
tive writ,  and  solely  a  matter  of  discretion, 
still  partakes  of  its  original  nature  so  far 
that  it  yet  remains  largely  within  the  dis- 
cretion of  the  court,  cannot  be  doubted. 
State  ex  rel.  Wells  v.  Marston,  6  Kan.  525. 
But  in  the  exercise  of  that  discretion  regard 
must  be  had  to  the  rights  of  the  plaint  iii'  an 
well  as  to  the  dangers  of  the  defendant.  If 
those  rights  can  be  secured  only  through 
this  writ,  it  would  be  simply  an  abuse  of 
discretion  to  refuse  it.  If  the  plaintiff  has 
any  rights,  the  law  guarantees  to  it  a  time 
and  place  and  tribunal  to  enforce  them. 
Those  rights  cannot  be  destroyed  by  a  decree 
to  which  it  is  neither  party  nor  privy,  li 
becomes  necessary,  therefore,  to  inquire  into 
the  matter  of  the  plaintilTs  claim,  and  how 
rights  like  those  it  asserts  can  be  enforced. 
This  is  an  extraordinary  remedy  it  is  pur- 
suing. The  statute  declares  that  'this  writ 
may  not  be  issued  in  any  case  where  there  is 
a  plain  and  adequate  remedy  in  the  ordi- 
nary course  of  the  law'  (Code,  §  ^9),  and 
to  the  same  effect  are  all  the  authorities. 
Equity  will  not  interfere  when  the  law  is 
potent  to  give  relief;  and  in  an  equally  em- 
phatic sense  is  it  true  that  mandamus  will 
not  lie  when  relief  can  be  obtained  in  the 
ordinary  proceedings.  The  plaintiff  a.sserts 
a  subscription  by  the  county  of  Jefferson  to 
its  capital  stock,  and  a  compliance  by  it 
with  the  terms  of  the  subscription,  and  de- 
mands the  bonds  of  the  cotmty  as  promised 
by  its  subscription.  Now,  the  remedy  usu- 
ally pursued  in  such  cases  is  the  one  pur- 
sued by  plaintiff;  that  is,  to  apply  foi'  a 
mandamus.  And  the  right  to  this  remedy 
has  been  uniformly  sustained.  Moses,  Man- 
damus, 102;  Cincinnati,  W.  &  Z.  R.  Co  v. 
Clinton  County,  1  Ohio  St.  77;  People  ex 
rel.  Albany  &  y.  R.  Co.  v.  Mitchell,  36  N.  Y. 
551;  Com.  ex  rel.  Thomas  v.  Allegheny 
CountT»  3*2  Pa.  223.  And  as  mandamus  will 
not  lie  where  there  is  a  plain  and  adequate 
remedy  in  the  ordinary  proceeding  of  the 
law,  it  follows  that  in  the  judgment  of  these 
tribunals,  at  least,  the  ordinary  remedies  oj' 
law  are  insuflfkient  for  a  proper  enforcement 
of  the  rights  claimed.  And  indeed  it  i$^ 
difficult  to  see  by  what  proceeding  other 
than  mandamus  the  bonds  themselves  could 
be  obtained." 

In  High.  Extraordinary  Legal  Remedies, 
§  357,  it  is  said:    "So,  too,  when  services  are 
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rendered  to  a  cotinty,  to  be  paid  for  in  bonds 
of  tlie  county,  and  the  work  is  accepted  by 
the  proper  county  officers,  whose  duty  it  ia 
to  deliver  the  bonds  in  payment,  such  duty 
may  be  enforced  by  mandamus;  it  being  of 
a  ministerial  nature  and  involving  the  ex- 
ercise of  no  discretioii." 

And  again  it  is  said  by  the  same  author 
(§  389):  "The  propriety  of  the  writ  of 
mandamus,  as  a  means  of  compelling  delin- 
quent municipalities  to  discharge  liabilities 
which  they  havo  incurred  under  stock  sub- 
scriptions in  aid  of  railways,  is  thus  shown 
to  be  fully  established.  Nor  is  the  interfer- 
ence of  the  courts  for  this  purpose  confined 
to  cases  where  the  bonds  or  obligations  of 
the  municipal  corporation  have  already  been 
issued,  but  the  relief  may  also  be  granted  to 
enforce  the  subscription  and  to  compel  the 
issuing  of  the  municipal  securities  pledged 
in  aid  thereof.  ...  In  such  case,  a 
I'lear  legal  right  is  shown  on  the  part  of  the 


railway  company,  involving  a  corresponding 
official  duty  on  the  part  of  the  municipal 
authorities,  for  the  performance  of  which 
mandamus  affords  the  only  adequate  and 
specific  remedy.** 

See  also  School  Dist.  v.  School  IMst.  S 
Wis.  333;  Baker  v.  Johnson,  41  Me.  15; 
People  ex  rel.  Stuart  v.  Edmonds,  19  Barb. 
468;    Hall  V.  Somersworth,  3»  N.  H.  511. 

Ihe  trial  court  erroneously  permitted 
claim  holders  against  the  Dudley  ConsLruc- 
tion   Company   to   intervene   in   the   cause. 

Ihe  only  pleadings  or  written  allegations 
permitted  in  a  mandamus  proceeding  are 
the  writ  and  answer.  Rev.  Laws  1910, 
§  4915. 

It  follows  that  the  judgment  of  the  trial 
court  should  be  reversed  and  the  cause  re- 
manded, with  directions  to  the  trial  court  to 
issue  the  peremptory  writ  of  mandamus  re- 
quiring the  delivery  of  the  bonds  to  plaintiff 
in  error. 


Annotatioii — ^Mandamus  to  compel  iMuance  of  bonds  of  municij 

other  public  corporationu 


or 


Other  notes  discuss  the  questions  of 
mandamus  to  compel  the  issuance  of  mu- 
nicipal warrants  to  pay  indebtedness;  ^ 
mandamus  to  comp»el  public  officer  to  ex- 
ecute a  contract ; '  and  mandamus  to 
compel  municipal  or  other  public  officer 
or  board  to  perform  duty  resting  in  con- 
tract alone.*^ 

The  present  note  is  ooncemed  only 
with  the  question  of  mandamus  as  a 
remedy  to  compel  the  issuance  of  bonds 
of  a  public  corporation.  This  is,  in 
many  of  the  cases,  confused  with  the  ul- 
timate question  whether  the  relator  is 
entitled  to  the  bonds  or  whether  there  is 
a  clear  legal  duty  on  the  part  of  the  de- 
fendant to  issue  them.  The  cases  cited 
in  the  note  are  for  the  most  part  those 
in  which  the  point  is  made  that  manda- 
mus is  or  is  not  a  proper  remedy.  A  few 
eases  are,  however,  included  in  which 
the  point  was  apparently  assumed,  or 
was  not  clearly  distinguished  from  the 
ultimate  question  of  the  right  to  the  is- 
suance of  the  bonds.     But  it  should  be 


clearly  understood  that  the  note  does  not 
attempt  to  collect  all  the  cases  in  which 
it  was  sought  to  compel  the  issuance  of 
bonds  by  mandamus,  but  only,  in  general, 
those  eases  which  discuss  the  question 
of  remedy.  And  cases  included  herein 
in  which  a  writ  of  mandamus  was  denied 
for  the  reason  that  a  clear  legal  duty  to 
issue  the  bonds  was  not  shown  should 
be  regarded  as  illustrative  only,  there  be- 
ing possible  many  other  cases  of  a  sim- 
ilar nature  decided  on  grounds  beyond 
the  scope  of  the  note,  viz.,  the  ultimate 
right  to  the  bonds  and  the  duty  to  issue 
them. 

The  decision  in  CoMMBRCiAii  NaT. 
Bank  v.  Robiboi?,  ftnte,  410,  ia  in  accord 
with  many  other  authorities  supporting 
the  proposition  that  mandamus  will  lie 
to  compel  the  issuance  of  bonds  of  a  mu- 
nicipality or  other  public  cori>oration,  to 
which  the  relator  shows  himself  entitled, 
where  there  is  no  other  adequate  remedy 
and  a  clear  ministerial  duty  exists  to  is- 
sue the  bonds.^ 


1  See  note  to  George  S.  Chatlield  Co.  v. 
Reeves,  L.R.A.1910D,  324. 

8  See  note  to  McClendon  v.  Hot  Springs 
L.RA.1917F,  638. 

3  See  note  to  State  ex  rel.  Fire  &  Rust 
Proof  Constr.  Co.  v.  Icke,  20  L.R.A(N.S.) 
800. 

*  Smith  V.  Bourbon  County  (1887)  127 
U.  S.  105,  32  L.  ed.  73,  8  Sup.  Ct.  Rep.  104, 
(recognizing  rule);  Ex  parte  Selma  &  G. 
R.  Co.^  (1871)  46  Ala.  696  (to  compel  county 
commissioners  to  issue  bond:)  for  railroad 
stock,  authorized  by  election;  in  subsequent 
L.R.A.1918C. 


proceedinors,  however,  in  (1871)  46  Ala.  230. 
a  peremptory  writ  of  mandamus  was  denied 
on  the  f?round  of  illegality  in  the  p^opo^al 
^submitted  at  the  election);  CVifornia 
Xorthem  R.  Co.  v.  Butte  County  (1861)  18 
CaL  671  (to  compel  county  mipervisors  to 
issue  railroad  aid  bonds,  a  statute  making 
it  their  duty  to  issue  the  bonds  when  the 
company  had  performed  certain  conditions); 
People  ex  rel.  Ontral  P.  R.  Ca  v.  Coon 
(1864)  26  Cal  63o  (to  compel  municipal 
officers  to  execute  and  deliver  bonds  to 
railroad) ;  People  ex  rel.  Central  P.  R.  Co. 


AjmOTATlON— l^NDAMUS  TO  CX)MPEL  ISSUANCE  OF  BONDS. 
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These  cases  fall  within  weU-reeognised 
principles  governing  the  question  of  the 
remedy  of  mandamus.  Generally,  it 
seems,  the  statute  in  question  was  eon- 
straed  as  expressly  imposing  the  duty 
.<30ught  to  be  enforced.     And  where  the 


statutory  dnty  exists,  as  w^  the  case, 
for  instance,  in  Couuebcujj  Nat.  Banjc 
V.  RoBisOHf  ante,  410,.  it  seqms  clear 
that  thb  writ  should  not  foe  denied  on  the 
ground  that  it  will  not  generally  be 
granted  to  enforce  a  merQ  contract  right, 


?.  San  Francisco  (1865)  27  Cal.  655  (to 
compel  board  of  supervisors  to  execnte  and 
deliver  railroad  aid  bonds) ;  Napa  Valley 
R.  Uo.  V.  Napa  County  (1866)  30  CaL  435 
(to  compel  county  supervisors  to  &ub«crilic 
to  railway  stock,  under  a  statute  which 
"authorized  and  empowered"  tlieni  to  make 
the  subscription  and  issue  bonds  therefor, 
and  provided  that  the  subscription  "shall" 
be  made  within  a  certain  time) ;  Santa  Oruz 
R.  Co.  V.  Santa  Cruz  County  (1882)  62  Cal. 
239  (to  compel  county  supervisors  to  issue 
railroad  aid  bonds) ;  Turlock  Irrig.  Diet.  v. 
Williams  (1888)  76  Cal.  360,  18  Ptec  379 
(to  compel  the  secretary  of  an  irrigation 
district  to  sign  bonds  which  the  applicant, 
the  district,  proposed  to  issue  under  stat- 
ate);  Summit  County  v.  People  (1887)  10 
Colo.  14,  14  Pac.  47  (holder  of  county  war- 
rants  held  entitled  to  mandamus  to  compel 
oounty  commissioners  to  issue  bonds  pur- 
8uant  to  election  in  favor  of  funding  the 
rountv  indebtedness) ;  People  ex  rel.  Gilnian, 

C.  &*S.  R.  Co.  r.  Harp  (1873)  67  111.  62 
(mandamus  held  to  lie  to  compel  town 
sapervisor  and  clerk  to  issue  bonds  for  rail- 
Nvay  stock,  authorized  by  an  election,  where 
all  the  statutory  requirements  were  fulfilled 
and  the  company  had  complied  with  the 
^'onditions  imposed) ;  Piatt  ▼.  People  (1862) 
29  IIL  54  (duty  of  a  township  supervisor 
to  issue  rallrotid  aid  bonds  duly  authorized 
by  an  election  held  ministerial  and  enforce- 
able by  mandamus,  where  the  statute  pro- 
vided that  on  a  favorable  vote  ''it  shall 
be  the  duty  of  the  supervisor**  to  make  sub- 
scription to  the  stock  of  the  railroad,  and 
that  he  "shall"  execute  and  deliver  the 
'wnds);  People  ex  rel.  American  G.  R.  Co. 
V.  Ohio  Grove  Twp.  (1860)  51  lU.  191  (to 
similar  effect) ;   People  ex  rel.  Pekin,  L.  & 

D.  R.  Co.  V.  Logan  County  (1872)  63  111. 
374  (same) ;  Illinois  Midland  R.  Co.  v.  Bar- 
nett  (1877)  85  111.  318,  subsequent  proceed- 
ings in  (1879)  91  111.  422  (for  contempt  for 
I'ailm-e  to  obey  writ) ;  and  People  ex  rel. 
Illinois  M.  R.  Co.  v.  Bamett  Twp.  (1881) 
lOO  111.  332  (an  alias  writ  of  nrandamus 
waa  granted  to  compel  successor  in  office  of 
town  supervisor  to  execnite  bonds  to  the 
railway  company) ;  Kokomo  v.  State  (1877) 
57  Ind.  152  (to  compel  municipal  author- 
ities to  issue  railroad  aid  bonds,  a  statute 
requiring  the  city  council  to  issue  the  bonds 
on  petition  of  a  majority  of  the  resident 
freeholders) :  Templeton  v.  Newton  County 
(1909)  173  ind.  226,  89  N.  E.  880  {to  com- 
pel  the  issuance  of  bonds  by  county  com- 
missioners to  pay  for  the  construction  of 
a  drainage  ditch) ;  Temple  v:  State  (1916) 
-  Ind.  — ,  113  N.  B.  233  (holding  that 
nandamuB  would  lie  by  contractor  of  school 
building  partly  completed,  to  compel  town- 
ship authorities  to  sell  bonds  authorized 
LJI.A.1918C. 


I  for  the  purpose  of  procuring  funds  for  its 
.  erection) ;   Atchison,  T.  &  S.  F.  R.  Co,  v. 
Jefferson  County  (1873)  12  KaiL  127  (hold- 
ing  that   mandamus   would   lie   to   compel 
county  oflicers  to  issue  bonds  in  payment 
of  a  subscription  made  to  a  railway  com- 
pany, although  a  decree  in  tlie  Federal  court, 
to  which  the  railway  company  was  not  a 
party,  enjoined  the  isHuance  of  the  bonds) ; 
Smalley   v.  Yates    (1887)    36  Kan.  519,  13 
Pac.  845  (holding  that,  where  a  city,  through 
its  mayor  and  council,  entered  into  an  agret- - 
ment   to  execute  and   deliver   to  a   lawful 
purchaser  thereof  waterworks  bonds  of  tliQ 
city,  which  had  been  authorized  by  an  elec- 
tion, and  the  purchaser  fully  complied  with 
all  the  terms  of  the  contract,  but  the  city 
officers  refused  to  perfornr  their  official  duty 
in   that  reepeet,   mandamus   would   lie   to 
compel  the  mayor  and   council   to  execute 
and  deliver  the  bonds  to  the  purchaser) ; 
Chicago,  K.  &.  W.  R.  Co.  v.  Chase  Couuty 
(1892)   49  Kan.  399,  30  Pac.  456   (to  com- 
pel county  ofHoers  to  issue  and  deliver  rail- 
road aid  bonds) ;    State  ex   rel.   Amick   v. 
Francisco  (1916)  98  Kan.  808,  160  Pac.  217 
(holding   that   the   »tate  could   compel   by 
mandamus     the     issuance     by     municipal 
authorities  of  bonds  which  had  been  voted 
for  the  purchase  of  a  waterworks  plant); 
Shelby  County  Ct.  v.  Cumberland  &  O.  R. 
Co.    (1871)    8  Bush    (Ky.)    209    (to  compel 
the   judge    of    the    county    court    to    issue 
and  deliver  bond«  in  payment  of  subscrip- 
tion made  to  the  stock  of  a  railway  com- 
pany);   Houston  V.  Boltz    (1916)    169   Ky. 
640,   185   S.   W.    76    (to   compel   a   county 
fiscal  court   to  issue   bonds  authorized   by, 
an  eleotiott  to  pay  foi*  the  construction  of. 
ptiblic  roads);  Pearsons  v.  Raulett   (1872) 
110  Maas.  118  (to  compel  the  town  treasurer 
to  sign  and  deliver  water  bonds  prepared 
by  the  board  of  water  commissioners  imder 
statutory  authority);  Edward  C.  Jones  C^o. 
V.  Guttenberg  (1902)  66  N.  J.  L.  659,  51  AtL 
274    (to    compel    municipal   authorities    to 
issue  bonds  duly  authorized,  the  petitioner 
being  entitled  thereto  as  purohaiser  by  the 
city's  accepting  his  bid) ;  Halsev  v.  Nowrey 
(1904)  71  K.  J.  L.  481,  59  AU.  449  (to  com- 
pel  the  mayor  to  sign  bonds  duly  authorized 
by  the  common  council) ;  Christie  v.  Ber«^eii 
County  (1907)  75  N.  J.  L.  49,  66  AtL  1073, 
affirmed  in  (1900)  76  N.  J.  L.  818,  72  AtL 
45  (to  eodfpel  a  board  of  freoholdera  of  a 
county  to  iaaue  bonds  to  raise  funds  for 
obligations  incurred  by  a  eounty  building 
committee  appointed  under  statute);  People 
ex  neL  Albany  &  S.  R.  Co.  v.HitcliLell  (1866) 
35   N.   Y.    651    (to   eompel    town   comml&i 
sioners    to   make   subseriptron   ^  railroad 
stock  and  issue  bonds  therefor);  People  ex; 
reL  Dady  v,  Gravesend    (1807)    154  N.  Y. 
381,  48  N.  E,  813   (to  eompei  town  supeir-. 
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even  though  the  writ  is  sought  by  one 
in  the  relation  of  a  eontzaclior  with  the 
municipality  or  other  public  corporation. 
On  this  point  the  court  in  the  Hobisok 
Case  well  said:  '^We  recognize  the  rule 
that  mandamus  does  not  lie  to  enforce 
mere  contractual  duties;  that  Its  proper 
function  is  to  compel  the  performance  of 
duties  incumbent  by  law  upon  the  par- 
ties against  whom  the  writ  is  sought, 
but,  under  the  circumstances  of  this  case, 


are  of  opinion  that  the  municipal  officers 
in  declining  to  deliver  the  bonds  in 
question  not  only  defaulted  as  to  the 
terms  of  the  contract,  but  arbitrarily  re- 
fused to  perform  a  plain  ministerial  duty 
imposed  upon  them  by  law,  and  plaintiff 
rightfully  invoked  the  coercive  power  of 
the  court  to  compel  the  performance  of 
such  duty." 

The  rule  supported  by  many  eases.* 
that  mandamus  will  not  lie  to  enforce  a 


visors  to  issue  bonds  pursuant  to  statute, 
to  pay  for  street  improvements  made  by 
relator    under    contract    with    the    town) ; 
People   ex   rel.   Ready   v.   Svracuse    (1894) 
144    N.    Y.    63,    38    N.    E.    1006,    affirming 
(1892)    65   Hun,   321,   20   N.   \.   Supp.   236 
(to  compel  municipal  authorities  to  collect 
the  balance  of  the  tax  assessed,  or  to  issue 
bonds  in  payment  of  a  sewer  constructed 
by  the  relator  under  contract  with  the  city 
and    accepted    bv    it);    Holroyd    v.    Indian 
Lake  (1905)  180" N.  Y.  318,  73  N.  E.  36  (to 
compel  a  town  board  to  issue  bonds  to  a 
contractor  to  pay  for  waterworks,  under  a 
statute  making  it  the  duty  of  the  board 
to  raise  the  money  therefor  by  the  issuance 
and  sale  of  bonds) :  Sh«ehan  v.  Long  Island 
City   (1895)    11  Misc.  487,  33  N.  Y.  Supp. 
428    (holding  that  a  contractor  for  public 
improvements  who,  as  a  creditor  of  a  city, 
was  entitled  to  bonds  which  the  city  treas- 
urer refused   to   attest,  could  compel  per- 
formance   of    this    duty    by    mandamus) ; 
People    ex    rel.    Sherrill    v.    Guggenheimer 
(1899)    28  Misc.  735,  59  W.  Y.  Supp.  913, 
affirmed  in  (1900)  47  App.  Div.  9,  62  N.  Y. 
Supp.    11    (to   compel   the   city   council   to 
issue  bonds  to  pay  an  award  in  condemna- 
tion   proceedings   ifor   property  of  a  water 
company    which    a    statute   authorized    the 
city   to  acquire,  the   statute  directing  the 
issuance  of  bonds  to  pay  therefor ) ;  People 
ex   rel.   Oneida    County   v.    Oneida   Countv 
(1901)   36  Misc.  697,  73  W.  Y.  Supp.  1098, 
affirmed  without  opinion  in  (1902)  68  App. 
Div.  650,  74  N.  Y.   Supp.  1142   (to  compel 
county    supervisors    to    issue    bonds    for    a 
courthouse,  under  a  statute  making  it  their 
duty  to  do  80);   Ro  Atty.  Gen.    (1890)    58  ; 
Hun,  218,  12  N.  Y.  Supp.  754    (to  compel 
comptroller  of  New  York  city  to  issue  and 
negotiate   revenue    bonds) :    People   ex   rel. 
Keteltas  v.  Fitch    (1894)    78  Hun,  321,  29 
N.  Y.  Supp.  163   (to  compel  comptroller  of 
New  York  city  to   issue  bonds  authorized 
by  the   board  of  estimate  and   apportion- 
ment, for  payment  of  land  taken  for  park 
purposes) ;  People  ex  rel.  Myer  v.  Board  of 
Assessors  (1875)   53  How.  Pr.   (If.  Y.)   280,  ■ 
affirmed  without  opinion  in  (1876)  64  N.  Y.  ; 
635    (to   compel   city   comptroller   to   issue  ! 
bonds,  as  directed  by  statute,  to  pay  for 
damages  due  to  change  of  street  grade); 
People   ex   rel.   Taylor   v.   Brennan    (1863) 
39  Barb.  (N.  Y.)  522  (to  compel  city  comp- 
troller to  issue  bonds  directed  to  be  issued 
by  the  city  council  for  the  purchase  price 
of  land);  People  ex  rel.  Hathorn  v.  TMiite 
L.R.A.1918C. 


(1869)    64   Barb.    (N.  Y.)    622    (to   compel 
village    president    to    sign    bonds    prepared 
by    the    village    trustees    under    a    statute 
authorizing    and    directing    them    to    isMie 
bonds  of  the  village  signed   by  the  presi- 
dent   for    public    water    supply);    see    also 
People  ex  rel.  Comrs.  for  Erection  of  Pub- 
lic Market  v.  New   York    (1866)    45  Barb. 
(W.  Y.)  473,  affirmed  in  (1866)  3  Abb.  App. 
Dec.  502  (holding  that  mandamus  would  lie 
to  compel  the  city  coimcil  to  create  a  pub- 
lic fund  for  the  erection  of  a  public  market, 
under  a  statute  by  which  they  were  "author- 
ized and  directed"  to  do  so) ;  Northwestern 
N.   C.  R.  Co.  V.  Jenkins    (1871)    65  JX.  C. 
173  (to  compel  the  state  treasurer  to  issue 
[  bonds  to  a  railroad  as  required  by  statute) : 
Cincinnati,  W.  &  Z.  R.  Co.  v.  Clinton  Countv 
(1852)    1   Ohio   St.   77    (to  compel   county 
commissioners   to  issue  bonds   in  payment 
of  subscription  to  railroad  stock  pursuant 
to  an  election  under  statute) ;  Noble  Countv 
V.  Hunt  (1877)  33  Ohio  St.  169  (to  compel 
county    commissioners    to    issue    bonds    in 
compliance   with  a   contract   with   relator'^ 
for    a    road    improvement    to   be    paid   for 
upon  completion    in   bonds   of   the   county, 
where  the  work  was  completed  and  accepted 
bv   the  commissioners) ;   State  ex  rel.  Ed- 
wards  V.   Millar    (1908)    21    Okla.   448,   96 
Pac.   747    (to  compel  municipal   officers  to 
execute  and  deliver  to  the  relator,  as  pur- 
chaser, waterworks  and  sewer  bonds,  pur- 
suant   to   an   election    and    ordinances   en- 
acted  by    the    city    council    providing   for 
such   issuance);    Portland  v.   Albee    (1913> 
67  Or.  227,  135   Pac.  516,  897    (to  compel 
municipal  authorities  to  execute  dock  bonds 
to  purchaser);   Robinson  v.  Rogers   (1874) 
24  (Iratt.  (Va.)  319  (to  compel  state  audi 
tor  to  transfer  and  fund  under  statute  state 
bonds    assigned    to    petitioner)  ^    State    €X 
rel.   Green   Bay  dt  M.  R.   Co.   v.   Jennings 
(1879)  48  Wis.  649,  4  N.  W.  641  (to  compel 
town    officers   to    issue   bonds   for   railway 
stock  pursuant  to  an  election  in   favor  of 
the    proposition,   under    a    statute   making 
it  their  duty,  under  such  circumstances,  on 
receiving  the  stock,  to  issue  and  deliver  the 
bonds,   although   the   statute  gave  them   u 
discretion    as    to    submitting    the    proposi- 
tion), 

6  See  note  to  State  ex  rel.  Fire  &,  Rust 
Proof  Constr.  Co.  v.  Icke,  20  L.R-A.(N.S.) 
800,  on  niandamus  to  compel  municipal  or 
other  public  offieer  or  board  to  perform, 
duty  resting  in  contract  alone. 
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duty  on  the  part  of  a  municipal  ox  other 
public  officer  or  board  which  rests  wholly 
in  contract,  has  been  applied  so  as  to 
deny  the  writ  of  mandamus  to  compel 
county  commissioners  to  perform  a  con- 
tract whereby  they  agreed  to  issue  and 
deliver  to  a  banking  corporation  county 
bords  to  fund  the  existing  warrant  in- 
debtedness of  the  county.®  But  in  this 
ease  the  relator  did  not  claim  any  right 


to  the  boAds  und^r  statt^e,  his  claim  be- 
ing based  merely  on  the  contract. 

No   olear   legal   duty   to   Imuo   iNinda; 
illegality. 

A  writ  of  mandamus  has  been  denied 
in  many  eases  within  well-recognized 
principles,  on  the  ground  that  there  was 
no  clear  legal  duty  shown  to  issue  the 
bonds,  or  that  their  issuance  would  be 
illegal.''     This  is  true  in  many  cases,  il- 


« Morris  &  Whitehead  v.  Williaius  (1900) 
23  Wash.  459,  63  Pae.  23H.  In  tliis  case 
mandamus  was  denied  becaiue  the  routract 
was  executory,  and  ali^o  because  the  com- 
missiuners  had  a  dit^cretiou  as  to  issuing 
the  bunds. 

Mt  should  be  obfterved,  as  before  stated, 
that  in  many  otlier  cases  possibly,  without 
(liHcusaioii  of  the  question  of  remedy,  a 
writ  of  maudamua  to  compel  the  issuance 
01  i)()nd8  has  been  denie^l  on  the  ground  that 


exclusion  was  unconbtitutional,  since,  even 
in  that  event,  there  was  no  statutory  pro- 
vision upon  which  to  base  the  duty  sought 
to  be  enforced. 

So  a  writ  of  mandamus  was  refused  in 
Re  (Juthrie  (1913)  35  OkU.'494,  130  Pao. 
265,  to  compel  a  bond  coram  isHiouer  to  ap- 
prove municipal  bonds,  where  the  proposed 
structure  for  which  the  money  was  to  be 
raised  was  a  street  improvement,  and  not 
a  public  utility  Avithin  the  meaning  of  the 


no  clear  legal  duty  to  issue  tlie  bonds  was  '  constitutional     provision     authorizing     the 
>hn\\n,  or   that   illegality  aflirnuitively  ap-  !  issuance  of  the  bonds. 


peared;  and  that  the  cases  cited  at  this 
Hnt  are  only  intended  as  illustrative  of 
tlu'  priiK'iple  involved,  and  not  as  a  com- 
plete collection  of  the  cases  on  the  ultimate 
•iiiostion  whether  the  writ  should  issue. 

Mandamus  will  not  lie  to  compel  officers 
to  execute   bonds  not   in   accordance   with  ' 
law.    vState  ex  rel.  Henderson  Bkg.  Co.  v. 
McRride    (1909)    31   Nev.   67,  99   Pac.   706. 

In  State  ex  rel.  Henderson  Bkg.  Co.  v. 
McUride  (Nev.)  supra,  it  was  held  that 
jnamiaums  would  not  lie  to  compel  the 
iv>i]auce  of  school  bonds  authorized  by  an 
<'le('tion,  but  not  redeemable  according  to 
law. 

Mandamus  to  compel  a  board  of  liquida- 
tion  of   a   municipal   corporation    to   issue 


And  where  the  statute  gave  the  state 
debt  board  no  power  to  issue  new  bonds 
in  lieu  of  bonds  wrunsfully  destroyed,  but 
only  to  issue  and  exchange  now  bonds  on 
presentation  of  outstanding  valid  bond8,  it 
was  held,  in  Farmers'  Xat.  Bank  v.  Jones 
(1900)  105  Fed.  459,  that,  even  if  the  com- 
plainant's bonds  had  been  wrongfully  de- 
stroyed by  the  state  burning  board,  a  suit 
in  equity  to  compel  the  issuance  of  new 
bonds  tlierefor  was  in  effect  an  application 
for  a  writ  of  mandamus,  and  the  relief 
sought  would  not  be  granted. 

So  mandamus  to  compel  a  township  super- 
visor to  subscribe  to  the  stock  of  a  rail- 
way company,  under  a  statute  requiring 
such  subscription  and  the  issuance  of  bonds 


I'onds  to  pay  the  relator's  judgment  against  I  in  case  of  tlie  favorable  result  of  an  election 


ih"  board  of  school  directors  of  the  munic- 
ifnility  was  denied  in  Ignited  States  ex 
rel.  Fisher  v.  Board  of  Liquidation  (1894) 
J«  C.  C.  A.  37,  23  U.  S.  App.  29.  60  Fed, 
387,  for  the  reason  that  the  judgment  was 
not  one  against  the  city  for  the  payment 
of  which  the  board  was  authorized  to  issue 
bonds. 

And  under  a  statute  authorizing  the  issu- 
ance of  bonds  of  a  township  to  pay  certain 
indebtedness,  it  was  held,  in  State  ex  rel. 
Rader  v.  Union  Twp.  (1881)  43  N.  J.  L. 
'>18,  that  mandamus  would  not  lie  to  com- 
P*I  township  officers  to  issue  bonds  to  pay 
the  relator's  judgment,  in  the  absence  of 
allejyations  showing  that  the  judgment  was 
ot  a  class  for  the  payment  of  which  the 
issuance  of  bonds  was  authorized. 

And  it  was  held  in  United  States  ex  rel. 
Sieirel  v.  Board  of  Liquidation  (1806)  20 
C  C.  A.  (iU2,  41  U.  S.  App.  414.  74  Fed. 
480,  that  mandamus  would  not  lie  to  com- 
pel a  board  of  liquidation  of  a  municipality 
to  irtSH**  bonds   to  pay  the  relator's  judg- 


on  the  proposition,  was  denied  in  People 
ex  rel.  Chicago  &  R.  River  R.  Co.  v.  Butcher 
(1870)  56  111.  144,  because  the  proceeding 
was  to  compel  an  unconditional  subscription, 
and  the  supervisor  had  power  only  to  make 
a  subscription  on  the  condition  on  which  it 
was  voted;  viz.,  that  none  of  the  bonds 
should  be  delivered  until  the  road  was  com- 
pleted into  the  township  and  cars  running 
thereon. 

The  rule  that,  where  substantial  doubt 
exists  as  to  the  duty  the  performance  of 
which  it  is  sought  to  coerce,  a  writ  of  man- 
damus will  not  be  issued,  was  applied  in 
Ex  parte  Barnwell  (1876)  8  S.  C.  264,  in 
denying  the  writ  to  compel  a  state  treasurer 
to  issue  a  bond  for  interest  which  it  was 
alleged  a  petitioner's  debt  against  the  state 
bore  after  maturity. 

In  State  ex  rel.  Doremus  v.  Passaic 
County  (1914)  86  N.  J.  L.  108,  90  Atl.  1020, 
a  wrtt  of  mandamus  was  denied  to  com- 
pel a  board  of  freeholders  to  issue  bondti 
for  the  purchase  of  an  armory  site,  for  tlic 


m^^nt  against  the  city,  where  the  judgment ,  reason  that  a  legal  obligation  to  issue  bonds 


wa^  of  a  class  which   the   statute  author 
izing  the  board   to   issue   bonds   expressly 
excluded   from   its  provisions,   even   if   the 
L.R.A.1918C.  27 


for  this  purpose  did  not  clearly  appear  from 
the  statute.  The  judgment  was  affirmed 
in   (1916)   89  N.  J.  L.  197,  98  Atl.  390,  on 
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lustrations  of  which  wli  he  found  in  the 
footnotes,  where  tiie  debt  represented  by 
the  bonds  would  be  in  excess  of  the  le- 
gal debt  limit ;  ^  where  the  question  of 


incurring  the  indebtedness  or  issuing  the 
bonds  was  not  properly  submitted  to  the 
electors  or  did  not  receive  the  required 
number  of  votes,  or  where  irregularities 


the  ground,  however,  that  the  petitioner 
did  not  have  such  interest  as  entitled  hitn 
to  maintain  the  proceeding,  either  as  owner 
of  the  proposed  site,  or  as  one  of  a  class  of 
persons  directly  affected  by  the  erection  of 
the  armory. 

Where  the  Constitution  directed  the  pay- 
ment of  public  school  certificates  that  might 
thereafter  be  issued  by  the  city  council, 
out  of  the  proceeds  of  the  sale  of  constitu- 
tional bonds  of  a  certain  issue,  previously 
authorized  for  the  liquidation  of  the  city 
debt,  and  all  the  bonds  thus  authorized  had 
been  disposed  of  by  the  board  of  liquida- 
tion, it  was  held,  in  State  ex  rel.  Wilder  v. 
Board  of  Liquidation  (1905)  115  La.  471, 
39  So.  448,  that  mandamus  would  not  lie  to 
compel  the  issuing  and  sale  of  additional 
bonds  to  pay  belated  certificates  issued  by 
the  city  council  after  the  exhausting  of  the 
bond  issue. 

And  a  writ  of  mandamus  to  compel  a 
town  supervisor  to  issue  bonds  under  the 
Drainage  Law  authorizing  commissioners  to 
borrow  money  to  pay  for  the  construction 
of  ditches  and  for  damages  to  land,  and 
requiring  the  supervisor  to  issue  bonds  for 
the  amount  so  borrowed,  was  denied,  in 
People  ex  rel.  Dumphy  v.  Wiggins  (1911) 
148  App.  Div.  760,  128  N.  Y.  Supp.  344, 
for  the  reason  that  items  for  compensation 
and  personal  expenses  of  the  commissioners 
were  improperly  included  in  the  amount 
for  which  issuance  of  the  bonds  was  sought, 
and  the  discretionary  power  of  mandamus 
should  not  be  exercised  to  compel  issuance 
of  bonds  except  in  payment  of  expenses 
legally  audited  as  provided  in  the  Drainage 
Law. 

In  Edward  C.  Jones  Co.  v.  Outtenberg 
(1901)  66  N.  J.  L,  68,  48  Atl.  537,  it  was 
held  that  municipal  oflScers  would  not  be 
compelled  by  mandamus  to  issue  bonds 
which  had  been  authorized  by  a  board  of 
councilmen,  hut  which  the  municipality  was 
without  power  to  issue  under  the  statute 
liecause  in  excess  of  the  amount  of  the 
municipal  indebtedness,  although  a  prior 
decision  of  the  court  had  affirmed  the  valid- 
ity of  the  action  of  the  board.  It  was 
said:  "The  power  of  this  court  to  issue 
its  writ  of  mandamus  is  a  discretionary 
one,  and  will  never  be  exercised  for  the 
purpose  of  compelling  the  officers  of  a  munic- 
ipal corporation  to  perform  an  act  which, 
on  the  hearing  of  the  application  for  the 
writ,  is  conclusively  shown  to  be  illegal, 
notwithstanding  the  existence  of  a  prior 
adjudication  affirming  the  validity  of  such 
act."  In  subsequent  proceedings  in  this 
case,  in  (1002)  66  X.  J.  L.  650,  51  Atl.  274, 
a  writ  of  mandamus  was  granted  to  com- 
pel issuance  of  the  bonds  after  trial  of  the 
issue  of  the  amount  of  indebtedness  and 
a  finding  that  it  exceeded  the  amount  of 
the  bonds. 
L.J'.  \.:!;i8('. 


In  many  other  cases,  without  particular 
discussion  of  the  question  of  remedy,  man- 
damus to  compel  tne  issuance  of  bonds  has 
been  refused  on  the  ground  that  there  was 
no  legal  duty  to  issue  them.  See,  for  ex- 
ample. People  ex  rel.  Park  Comrs.  v.  De- 
troit (1874)  29  Mich.  343  (to  compel  mayor 
to  sign  park  bonds) ;  State  ex  rel.  Minnesota 
M.  R.  Co.  V.  Highland  (1870)  25  Minn.  355 
(to  compel  town  to  issue  railroad  aid 
bonds);  State  ex  rel.  Minnesota  Midland 
R.  Co.  V.  Roscoe  (1879)  25  Minn.  445 
(same);  People  v.  Parmerter  (1899)  158 
N.  Y.  385,  63  N.  £.  40  (to  compel  village 
clerk  to  attest  and  seal  water  bonds) ;  Essex 
County  R.  Co.  v.  Lunenburgh  (1876)  49  Vt. 
143  (to  compel  town  officers  to  issue  bonds 
for  subscription  to  railroad^  the  instrument 
of  assent  to  the  proposition  by  the  major- 
ity of  the  taxpayers  not  having  been  re- 
corded prior  to  the  making  of  the  subscrip- 
tion, as  required  by  statute) ;  Lamoille 
Valley  R.  Co.  v.  Fairfield  (1878)  51  Vt.  257 
(same). 

And,  although  the  question  of  remedy 
was  not  discussed,  attention  is  called  to  the 
case  of  Brazoria  County  v.  Youngstown 
Bridge  Co.  (1897)  26  C.  C.  A.  306,  52  U. 
S.  App.  6,  80  Fed.  10,  holding  that  a  contract 
by  a  county  to  pay  for  the  construction 
of  bridges  in  bonds  of  the  county  was  void, 
and  therefore  not  enforceable  by  mandamus, 
although  the  bridges  had  been  constructed 
and  were  in  use  by  the  county,  for  the 
reason  that  at  the  time  of  incurring  the  debt 
provision  was  not  made  by  the  county  for 
levying  and  collecting  a  sufficient  tax  to 
pay  it,  as  required  by  the  Constitution. 

■  Illegality,  of  bonds  authorized  by  an 
ordinance  passed  over  the  mayor's  veto,  on 
account  of  their  being  in  excess  of  the  debt 
limit,  is  a  good  defense  to  an  application 
for  mandamus  to  compel  him  to  sign  the 
bonds.  Chalk  V.  White  (1892)  4  Wash. 
156,  29  Pac.  979. 

In  Portland  v.  Albee  (1913)  67  Or.  221, 
136  Pac.  516,  the  court  sustained  a  de- 
murrer to  an  alternative  writ  of  mandaniu.< 
to  compel  the  issuance  by  a  muncipality  of 
dock  bonds,  on  the  ground  that  the  writ 
did  not  state  that  by  executing  the  bonds 
in  question  the  debt  of  the  city  would 
not  be  increased  beyond  the  limit  prescribed 
by  the  city  charter.  On  subsequent  pro- 
ceedings, however,  in  (1013)  67  Or.  227. 
135  Pac.  897,  after  amendment  of  the  al- 
ternative writ  so  as  to  allege  that  the  issu- 
ance of  the  bonds  would  not  increase  the 
city's  indebtedness  beyond  the  statutory 
limit,  it  was  held  that  the  obligation  to 
execute  the  bond  was  ministerial  and  would 
be  enforced  by  mandamus. 

See  also  Edward  C.  Jones  Co.  v.  Gutt en- 
berg,  in  note  7,  supra. 


AN^'0TAT10N— MANDAMUS  TO  COMPEL  ISSUANCE  OF  BONDS. 


419 


or  fraud  occurred  in  the  election ;  •  or 
vhere  the  statute  pursuant  to  which  it 
was  sought  to  compel  the  issuance  of 
the  bonds  was  unconstitutional.^^ 

The  contention  has  been  expressly 
overruled  that,  in  a  mandamus  proceed- 
ing to  compel  the  issuance  of  municipal 
bonds,  the  defendant  cannot  try  the 
question  of  the  legality  of  the  election 
and  canvass  at  which  the  proposition  to 
issue  the  bonds  was  submitted  to  popular 
vote.** 

But  while  fraud  and  illegality  in  an 
election  on  the  proposition  whether  a 
town  should  subscribe  to  the  stock  of  a 
railway  company  and  issue  bonds  there- 
tor  have  been  held  a  good  defense  to  a 
proceeding  by  mandamus  against  the 
town  supervisor  to  compel  the  issuance 


of  the  bonds,**  yet  it  has  been  held  in  the 
same  state  that  a  town  clerk  cannot  de- 
fend a  mandamus  proceeding  to  compel 
him  to  countersign  township  bonds  ex- 
ecuted by  the  town  supervisor  for  sub- 
scription to  railway  stock,  on  the 
ground  that  proper  steps  have  not  been 
tak^n  to  authorize  the  issuance  of  the 
bonds.*' 

Discretion. 

The  well-recognized  rule  that  manda- 
mus will  not  lie  to  compel  the  perform- 
ance of  acts  which  are  discretionary,  or, 
in  other  words,  to  control  the  exercise 
of  discretion,  has  been  applied  in  a  few 
cases  so  as  to  deny  the  writ  of  manda- 
mus to  compel  the  issuance  of  bonds,  or 
the  performance  of  acts  connected  there- 


9  In  Daniels  v.  Long  (1897)  111  Mich. 
562,  69  N.  W.  1112,  it  was  held  that  it  was 
a  good  defense  to  an  action  for  mandamus 
to  compel  a  ratmicipal  officer  to  sign  light 
and  water  bonds,  that  the  proposition  to 
issue  the  bonds  had  not  received  the  re- 
quired number  of  votes. 

Mandamus  to  compel  a  city  clerk  to 
countersign  bonds  for  public  improvements 
^as  deni^  in  Los  Angeles  v.  Hance  (1900) 
130  Cat  278,  62  Pac.  485,  for  the  reason 
that  the  question  of  incurring  the  indebted- 
ness was  not  properly  submitted  to  the 
voters  at  the  election  called  to  determine 
the  matter,  and  there  was  no  authority  for 
ij^ning  the  bonds. 

And  rt  was  held  in  McMahon  v.  San  Mateo 
County  (187S)  46  CaL  214,  that  mandamus 
would  not  lie  to  compel  a  board  of  super- 
visors to  issue  bonds  for  the  improvement 
of  highways,  for  the  reason  that  the  proc- 
lamation for  the  election  at  which  the 
bonds  were  authorized  did  not  comply  with 
the  statute,  in  that  it  failed  to  state  the 
specific  object  for  which  the  money  was  to 
he  expended. 

So  illegality  in  the  proposal  of  a  rail- 
road company  made  to  a  county  under  a 
!«tatute  authorizing  counties  to  subscribe 
for  stock  of  the  (*ompany  was  held  ground 
for  the  denial  of  a  peremptory  writ  of  man- 
damus, in  Ex  parte  Selma  &  G.  R.  Co. 
'1871)  46  Ala.  230,  to  compel  the  county 
eommissioners  to  issue  bonds  pursuant  to 
the  result  of  an  election  in  favor  of  the 
proposition. 

As  illustrative  of  other  cases  not  particu- 
larly discussing  the  question  of  remedy, 
but  denying  the  writ  of  mandamus  to  com- 
pel the  issuance  of  railroad  aid  bonds,  be- 
cause of  fraud  or  illegality  in  the  election, 
f*ee  People  ex  rel.  Cairo  &  St.  L.  R.  Co.  v, 
lackson  County  (1879)  92  111.  441;  Atchi- 
>*on,  T.  k  S.  F.  R.  Co.  v.  Jefferson  ('ountv 
(1876)  17  Kan.  29:  People  ex  rel.  Hetfield 
V.  Ft.  Edwards  (1877)  70  N.  Y.  28. 

'^Mandamus  to  compel  municipal  officers 
to  i«fiue  bonds  for  park  improvements  was 
denied  in  People  ex  rel.  McCagg  v.  Chicago 
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(1809)  61  ni.  17,  2  Am.  Rep.  278,  and 
People  ex  rel.  South  Park  v.  Chicago  (1869) 
51  111.  58,  for  the  reason  that  a  statute 
upon  which  the  duty  to  issue  the  bonds  was 
based  constituted  an  uula.wful  attempt  by 
the  legislature  to  compel  the  city  to  incur 
a  debt  for  park  purposes  against  its  will. 
In  this  connection,  see  notcb  in  47  L.R.A, 
612;  24  L.R.A.(N.S.)  1260;  and  34  L.R.A. 
(N.S.)  1060,  on  unconstitutionality  of  stat- 
ute as  a  defense  against  mandamus  to  com- 
pel its  enforcement. 

11  Daniels  v.  Long  (1897)  111  Mich.  562^ 
69  N.  W.  1112. 

i«  People  ex  rel.  Peoria  &  R.  I.  R.  Co.  v. 
Cline    (1872)    63  111.  394. 

W  Houston  V.  People  (1870)  55  111.  398. 

Distinguishing  between  the  last  two  cases, 
the  court  in  People  ex  rel.  Peoria  &  R.  I. 
R.  Co  V.  Cline  (111.)  supra,  said:  "When 
the  bonds  are  issued  by  the  supervisor  and. 
delivered  to  the  relator,  the  clerk  is  re- 
quired to  attest  them  and  make  a  record 
of  the  issuing  of  the  same.  .  .  .  This 
was  a  mere  ministerial  act,  the  only  pre- 
liminary to  the  performance  of  which  was 
that  the  supervisor  had  executed  the  bonds 
which  the  clerk  was  required  to  attest,  and 
of  which  to  make  a  record.  The  clerk  is 
in  no  sense  the  chief  representative  of  the 
town,  nor  were  his  functions  prescribed 
as  a  check  upon  such  chief  officer.  He  had 
no  more  discretion  to  refuse  to  atte.nt  und 
make  a  record  of  the  issuing  of  these  l)ond«* 
than  he  would  have  to  refuse  to  administer 
the  oath  to  a  town  officer  on  the  ground 
that  he  was  not  eligible,  or  to  record  pro- 
ceedings because,  in  his  judgment,  they  were 
not  regular.  The  .supervisor  occupies  an 
entirely  different  position.  It  is  that  of 
a  qualified  chief  executive  officer  of  the 
tovrn,  but  whose  duties  are  prescribed  by 
law.  While  he  is  clothed  with  no  power 
to  bind  the  town  by  the  exercise  of  liia 
discretion  in  respect  to  the  is«kuing  of  lx)nds 
to  railroad  companies,  yet  it  is  not  his 
duty  to  issue  them  if  the  statute  author- 
izing their  issuance  has  not  been  complied 
with." 
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with.^*     But   the   fact  that  the  officers 
whose  duty  it  is  to  issue  bonds  author- 


ized by  an  election  have  a  discretion 
to  certain  details  with  respect  to  such  is 


I*  A  writ  of  niaiulamuB  to  compel  county 
commissioners  to  issue  railroad  aid  bonds 
pursuant  to  an  election  in  favor  of  the  prop- 
usition  was  denied  in  Land  (irant  R.  & 
Trust  Co.  V.  Davis  County  (1870)  0  Kan. 
2M\,  on  the  giound  that  the  commissioners 
were  merely  authorized  by  the  election  to 
subscribe  for  stock  of  the  railway  company 
and  issue  the  bonds,  and  that  no  contract 
was  made  with  the  railway  company.  But 
the  court  did  not  discuss  the  question 
whether  under  such  conditions  the  commis- 
s<iuners  owed  a  statutory  duty  to  issue  the 
bonds. 

It  was  held  in  Lanford  v.  Drummond 
(1908)  81  S.  C.  174.  62  S.  E.  10,  that  whether 
trustees  of  a  s«chool  district  wliich  had 
voted  bonds  should  litho^-aph  the  bonds, 
which  the  statute  i>rovided  should  be  sold 
at  par,  before  procuring  a  purchaser  there- 
for, was  a  matter  of  detail  upon  which  they 
might  exercise  discretion,  and  that  manda- 
mus would  not  lie  to  compel  them  to  fur- 
nish their  signatures  for  lithographing  on 
the  bonds  where*  they  had  beeu  unable  to 
negotiate  a  sale  of  the  bonds. 

And  it  was  held  in  Bledsoe  v.  Interna- 
tional R.  Co.  (1874)  40  Tex.  537,  that  man- 
damus would  not  lie  to  compel  the  state 
comptroller  to  countersign  and  register 
state  bond^  which  a  statute  provided  should 
be  issued  and  delivered  to  a  railroad  com- 
pany on  fulfilment  of  certain  conditions  as 
to  the  amount  and  character  of  construction 
of  the  road,  because  the  comptroller  was 
a  high  executive  officer  of  the  state  whose 
official  action  should  not  be  controlled  by 
mandamus,  and  because  he,  as  well  as  the 
governor  and  treasurer,  who  under  the  stat- 
ute participated  in  the  issuance  and  delivery 
of  the  bonds,  was  invested  with  the  exercise 
of  judgment  and  discretion  in  that  regard. 

Mandamus  will  not  lie  to  compel  township 
officers  to  issue  bonds  to  pay  a  judgment, 
if  they  have  an  option  to  pay  either  by 
issuing  the  bonds  or  by  levying  an  assess- 
ment. State  ex  rel.  Bader  v.  Union  Twp. 
(1881)  43  N.  J.  L.  518. 

It  was  held  in  Robinson  v.  Itawamba 
County  (1913)  105  Miss.  90,  62  So.  3,  that 
county  supervisors  had  a  discretion  as  to 
the  issuance  of  road  bonds,  which  could  not 
be  controlled  by  mandamus  sought  by  the 
road  commissioners  to  compel  the  issuance 
of  the  bonds. 

And  it  was  held  in  Clarke  v.  San  Jacinto 
County  (1898)  18  Tex.  Civ.  App.  204,  45 
S.  W.  315,  that  miuulanuis  would  pot  lie  on 
application  by  the  holder  of  county  war- 
rants, to  compel  county  commissioners  to 
fund  the  indebtedness  of  the  county,  for  the 
reason  that  this  was  an  act  the  penonnance 
of  which  rested  entirely  in  their  discretion. 

Also,  in  Morris  &  Whitehead  v.  Williams 
(1900)  23  Wash.  459.  63  Pac.  236,  denial 
of  a  writ  of  mandamus  to  compel  county 
commissioners  to  perform  a  contract  with 
a  banking  cori>oration  to  issue  bonds  to 
I..R.A.1918C. 


fund  the  warrant  indebtedness  of  the  county 
was  placed  in  part  on  the  ground  that  the 
commissioners  had  a  discretion  a«  to  the 
issuing  of  the  bonda. 

On  the  ground  that  they  were  given  a 
discretion  in  the  matter,  which  they  exer- 
cised when  they  refused  to  is.*«ue  the  bonds, 
a  writ  of  mandamus  was  denied  in  Bote- 
tourt County  V.  Cahoon  (1917)  —  Va.  — , 
94  S.  E.  340,  to  compel  county  supervisors 
to  i.ssue  bonds  under  a  statute  which  *'an- 
thorize<i  and  empowered"  them  to  borrow 
money  for  permanent  improvement  of  cer- 
tain highways,  the  board  having  refused  to 
issue  the  bonds  because  it  appeared  to  them 
that  none  of  the  roads  could  be  imi)roved 
in  the  manner  provided  in  the  statute  for 
the  sum  allowed  for  that  purpose. 

Mandamus  to  compel  a  board  of  Hquida- 

•  tion  to-  exchange  state  bonds  for  warrants 

I  was  denied  in  State  ex  rel.  Burnett  v.  War- 

;  moth   (1871)  23  La.  Ann.  76,  imder  a  stat- 

t  ute  i)roviding  that  if.  at  the  expiration  of 

thirty  days  after  the   passage  of  the    act. 

.  the  board  of  liquidation  had  not  sold   the 

bonds,  they  were  "authorized  and  enipow  - 

ered*'  to  exchange  the  bonds  at  a  certain 

>  rate   for   outstanding  indebtedness   against 

I  the  state,  since  the  statute  gave  the  board 

a  discretion  as  to  the  time  for  selling   the 

bonds,  and  did  not  require  them  to  make 

the  exchange  at  the  end  of  the  thirty-day 

period. 

It  was  held  in  Fisher  v.  Cherokee  (1914 1 
166  N.  C.  238,  81  S.  E.   1061,  that,  in   the 
!  absence  of  proof  of  an  arbitrary'  or  fraudu- 
lent refusal   to  exercise  discretion,  manda- 
mus would  not  lie  to  compel  the  issuun.v 
of  bonds  in  a   township   in   a   certain    sun. 
to   pay    for   railroad   stock   subscription    ot 
like  amount,  where  the  statute  under  which 
the    defendants    were    appointed    township 
i  representatives    to    make    the    subscription 
!  and  issue  bonds  provided  for  such  issuance 
;  "as  conditions  may  require  and  as  they  may 
determine." 

I  But  in  California  Xorthern  R.  Co.  v.  lUitte 
County  (1861)  18  Cal.  671,  it  was  held  that 
the  board  of  supervisors  acted  minlsleriiilly 
in  the  issuance  of  the  bonds,  and  that  man 
damns  was  a  proper  remedy  to  compel  such 
issuance,  where  a  statute  made  it  their 
duty  to  issue  Iwnds  to  a  railroad  whenever 
an  estimate  of  expenditures  was  presented 
to  the  board  and  it  should  appear  to  their 
satisfaction  that  an  amount  not  less  than 
a  stated  sum  had  been  paid  for  construction 
'  or  materials. 

And   it   was   held   in  Christie  v.   Bergen 

Countv  (1907)  75  N.  J.  L.  49,  66  Atl.  lOT.*?, 

''  affirmed  in   (1909)   76  X.  .1.  L.  818,  72  Atl. 

;  45,  tliat,  where  a  county  building  committee 

had  been  appointed  as  authorized  by  statute. 

and   had   incurred    obligations   for   land    or 

the   construction   of   buildings,   it   was   the 

duty  of  the  board  of  freeholders  to  provide 

the  necessary  funds  to  cover  such  expenses 

•  by  the   issuance  of  bonds;    that  the   stat- 


ANNOTATION— AIAMiAMlS  TO  COMPEL  ISSUANCE  OF  BONDS. 


421 


saanee  does  not  constitute  an  objection 
to  starting  performance  of  the  duty  it- 
self by  mandamus.^'^ 

ConditionB  precedent, 

A  writ  of  mandamus  to  compel  the 
issuance  of  bonds  will  not,  of  course,  be 
granted    if    the    relator    has    failed    to 


'  comply  substantially  with  the  conditions 
;  on  the  performance  of  which  only  he  is 
entitled  to  tke  bonds;  ^^  or  if  he  has  not 
taken  the  required  preliminary  steps,  so 
as  to  entitle  him  to  the  bonds  and  place 
the  defendant  in  default  for  failing  to 
issue  them;^^  or  generally  if  he  does 


utory  provision  that  "it  shall  be  lawful"  for 
the  freeholdera  to  issue  honda  did  not  make 
their  action  discretionary,  so  as  to  prevent 
the  granting  of  mandamus  to  compel  the 
i4«uance  of  the  bonds. 

w  Houston  V.  Boltz  (1916)  169  Ky.  «40, 
1}^5  S.  W.  76. 

WFor  example,  it  was  held  in  Pt»ople  ex 
rel.  Chicago  &  I.  R.  Co.  v.  Clann  (1873)  70 
in.  232.  that  mandamus  would  not  lie  to 
•vnipel  town  officers  to  execute  and  deliver 
'tomls  for  subwription  to  a  railway,  for  the 
miwn  that  the  petitioner  did  not  allege 
an<l  prove  that  it  had  complied  with  the 
H.ndition  on  which  the  authorities  were 
iuthoriced  to  issue  the  bonds,  as  to  the 
location  of  a  depot  in  the  town. 

And  a  writ  of  mandamus  sought  by  a 
railway  company  to  compel  town  officers  to 
i^Mie  and  deliver  bonds  of  the  town  to  pay 
lor  a  subscription  voted  to  the  company 
vas  denied  in  People  ex  rel.  Illinois  M.  R. 
Co.  V.  Waynesville  (1878)  88  111.  469,  for 
the  reason  that  the  evidence  failed  to  show 
compliance  with  the  statutory  condition  on 
vMch  the  bonds  were  authorized;  viz.,  that 
they  should  not  be  delivered  until  work  of 
ralue  equal  to  the  amount  of  the  bonds 
had  ))eeQ  done  on  the  road. 

These  eases  are  illustrative  only,  because 
'here  are  doubtless  many  cases,  such  as 
People  ex  rel.  Paris  &  D.  R.  Co.  v.  ITolden 
■  1879)  91  lU.  446,  in  which,  without  dibcuss- 
ing  particularly  the  question  of  remedy, 
the  court  denied  the  writ  of  mandamUH  be- 
^•au^e  of  the  failure  of  the  railway  Com- 
pany to  comply  with  conditions  precedent 
•m  performance  of  which  issuance  and  deliv- 
pfy  of  the  Imuds  were  authorized. 

^''The  question  of  demand  and  notice  is 
not  treated,  because  not  peculiar  to  the 
sul'ject-niatter  of  the  note.  And  other 
'•a!<<?s  cited  in  this  connection  are  of  an  illus- 
Native  nature,  because  for  the  most  part 
they  are  not  apparently  distinctive  to  the 
^'laijs  of  cases  under  consideration. 

It  was  held  in  Templeton  v.  Newton 
<^unty  (1909)  173  Ind.  226,  89  N.  E.  880, 
that  the  remedy  of  a  contractor  to  secure 
paynient  for  constructing  a  public  drain  was 
^7  application  to  the  engineer  for  a  cortili- 
«^te  showing  completion  of  the  work  and 
the  amount  due,  which,  when  presented  to 
tlw  county  auditor,  authorized  the  latter 
to  draw  a  warrant  for  the  payment  thereof, 
i^id  that,  where  it  did  not  appear  that  the 
contractor  had  applied  for  and  obtained  such 
*  certificate,  mandamui^  would  not  lie  to 
*»njpel  county  commissionerrt  to  issue  bonds 
^  pay  for  the  improvement. 

It  was  held  in  Ackernian  v.  Buchraan 
(1885)  —  Pa.  — ,  6  Atl.  218,  that  a  writ  of 
L.R.A.1918C. 


mandamus  would  not  be  granted  on  the  ap- 
plication of  a  board  of  water  commissioners 
to  compel  a  town  council  to  issue  bonds  for 
the  construction  of  waterworks,  where  the 
board  had  failed  to  recpiest  the  council  to 
provide  any  specific  sum  for  such  construc- 
tion, or  to  furnisli  the  council  with  an  es- 
timate of  the  amount  required,  so  as  to 
enable  it  to  determine  the  necessity  of  a 
bond  issue. 

It  was  held  in  People  ex  rel.  Tenth  \at. 
Bank  v.  New  York  (1874)  3  llim  (N.  Y.)  II,. 
5  Thomp.  &  C.  382,  that  to  entitle  one  to  a 
writ  of  mandamus  to  compel  a  county  board 
of  {Apportionment  to  issue  bonds  to  pay  an 
allejred  advancement  to  the  county,  under 
statute  authorizing  the  issuance  of  bonds 
to  pay  such  advances,  the  relator  must  lirst 
establish  a  debt  owing  to  him  which  he 
could  lawfully  require  paid  out  of  tlu-  pro- 
ceeds of  the  bonds,  where  the  validity  of  his 
claim  was  denied;  and  that  this  is>«ne 
could  not  be  determined  on  the  motion 
for  the  writ. 

But  that  the  amount  due  the  relator  un- 
der  the  contract  had  not  been  ascertained 
by  an  officer  properly  authorized  was  held, 
in  Temple  v.  State  (1016)  —  Ind.  — ,  113  X. 
£.  233,  not  a  defense  to  an  action  for  man- 
damus by  a  contractor  for  a  school  building 
partly  completed,  to  compel  the  sale  of 
bonds  authorized  to  procure  fun<Ift  with 
which  to  erect  the  building,  the  contrai't  pro- 
viding for  payment  as  the  work  progre>sed. 
The  court  said:  **C'ounsel  misfonstrui'  the 
theory  of  the  pleading.  It  does  not  seek 
an  order  against  the  trustee  to  pay  a  sum 
of  money  measured  by  the  architectV  es- 
timates, or  any  other  sum,  but  demands 
the  performance  of  a  ministerial  duty  in 
procuring  funds  through  an  authorized  ii)an. 
The  trustee,  of  course,  would  not  be  bound 
by  the  architect's  estimates  per  be,  but  by 
facts  showing  performance  ot  the  contract, 
and  the  judgment  appealed  from  in  nowise 
prejudices  the  trustee  in  defending  the 
school  corporation  against  an  improper 
claim." 

An  actual  tender  of  certificates  of  stock 
of  a  railway  company  is  not  required  In 
order  to  enable  the  company  to  maintain 
mandamus  to  compel  town  otticers  to  isHue 
bonds  therefor  pursuant  to  an  election, 
where  demand  is  made  for  the  bonds  and 
issue  of  them  is  refused,  a  readiness  to 
deliver  the  certificates  being  sufiiident.  Il- 
linois Midland  R.  Co.  v.  Barnett  0877)  85 
lU.  313. 

And  in  State  ex  rel.  Burlington  &  M. 
R.  River  Co.  v.  County  Judge  (1859)  9 
Iowa,  288,  it  was  held  that,  on  an  applica- 
tion for  mandamus  by  a  railway  company 
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not  show  that  the  conditions  precedent 
have  been  fulfilled.** 

Ezifltenoe  of  other  remedy. 

It  is,  of  course,  a  well-established  doc- 
trine that  mandamus  will  lie  only  where 
there  is  no  other  clear,  adequate  effi- 
cient, and  speedy  remedy. *•  But  general- 
Ij*  in  the  eases  in  which  a  writ  of  manda- 
mus has  been  sought  to  compel  the  issu- 
ance of  bonds  of  a  municipality  or  other 
public  corporation!  it  has  been  held  that 
there    was    no    other   adequate    remedy 


which  would  prevent  the  issuance  of  the 
writ.**^ 

The  view  has  been  taken  that  the  ex- 
istence of  another  adequate  remedy 
would  not  prevent  the  granting  of  man- 
damus to  compel  the  issuance  of  bonds 
of  a  municipal  corporation.** 

But  in  several  cases  mandamus  to  com- 
pel the  issuance  of  bonds  has  been 
denied,  because  of  the  existence  of  a 
special  statutory  remedy,  or  because  the 
relator  should  have  pursued  some  other 
course  to  enforce  his  rights.^ 


to  compel  a  county  judge  to  issue  bonds 
in  payment  of  stock  of  the  railway  com- 
pany pursuant  to  a  vote  ou  the  proposition, 
it  was  not  iieeessary  for  the  company  to 
allege  an  actual  tender  of  the  certificates 
of  stock,  but  only  a  readiness  or  willing- 
ness to  issiio  the  certificates  when  the 
bonds  were  delivered. 

!•  A  petition  for  a  writ  of  mandamus  to 
compel  rt  nmyor  to  sign  village  bonds  was 
held  insiiitioient  in  State  ex  rel.  Pleasant 
Kidge  v.  staloy  (IHUU)  18  Ohio  C.  C.  406,  for 
the  reanun  that  it  did  not  allege  compliance 
by  the  council  with  statutory  requirements 
authorizing  the  council  to  issue  bonds  to  ex- 
tend the  time  of  payment  of  municipal  in- 
debtedness, but  providing  that  no  indebted- 
ness should  be  funded  unless  it  was  first 
determined  to  be  an  existing  valid  obliga- 
tion of  the  municipality,  by  formal  resolu- 
tion of  the  council  stating  certain  particu- 
lars. 

»26  Oyc.  168. 

to  Where  a  contract  with  a  city  for  the 
construction  of  a  sewer  provided  that  no 
payment  should  be  made  to  the  contractor 
until  the  cost  of  the  work  had  been  ascer- 
tained and  collected  from  the  taxpayers, 
the  proper  remedy  of  the  contractor  to 
compel  payment,  after  the  construction  and 
acceptance  of  the  sewer  by  the  city,  was 
by  mandamus  for  the  assessment  of  the 
tax  or  the  issuance  of  bonds,  as  he  could 
not  maintain  an  action  at  law  against  the 
city.  People  ex  rel.  Ready  v.  Syracuse 
(1894)  144  N.  Y.  63,  38  N.  E.  1006. 

And  where  a  contract  is  made  with  munic- 
ipal authoritieb  for  the  purchase  of  bonds 
which  they  are  authorized  and  required  to 
issue,  it  Ih  not  a  valid  objection  to  the 
granting  of  a  writ  of  mandamus  to  compel 
the  issuance  ot  the  bonds,  that  the  purchas- 
er has  a  remedy  at  law  by  an  action  for 
damages,  or  a  proceeding  in  equity  for 
specific  performance.  Smaliey  v.  Yates 
(1887)  36  Kaa.  519,  13  Pac.  845. 

So,  where  a  contract  was  made  by  a 
municipality  for  the  purchase  of  land,  pay- 
ment to  be  made  in  bonds,  it  was  held  that 
an  action  by  the  vendor  for  mandamus  to 
compel  the  issuance  of  bonds  could  not  be 
defeated  on  the  ground  that  he  mi^ht  have 
other  remedies,  as  a  suit  for  specific  per- 
formance, or  an  action  for  the  price  or  for 
damages.  People  ex  rel.  Taylor  v.  Bren- 
nan  ri863.   :U»  Barb.  (N.  Y.)  522. 


It  was  held  in  Temple  v.  State  (1916J 
—  Ind.  — ,  113  N.  E.  233,  that  a  complaint 
in  an  action  on  a  building  contract  was 
not  msutlicient  on  the  theory  that  the  re- 
lator might  bccure  adequate  relief  in  an 
action  on  the  contract,  where  it  alleged 
that  there  were  no  funds  with  which  to 
pay  the  claim  and  no  way  to  procure  them 
except  by  the  sale  of  bonds. 

It  was  held  in  Noble  County  v.  Hunt 
(1877)  33  Ohio  St.  169,  that  mandamus, 
and  not  appeal,  was  the  proper  remedy  to 
compel  county  commissioners  to  issue  bonds 
in  compliance  with  a  contract  with  the 
relators  for  road  improvements  to  be  paid 
for  in  bonds  of  the  county,  where  the  work 
had  been  completed  and  accepted  by  the 
commissioners,  but  the  latter  refused  to 
issue  the  bonds. 

It  was  held  in  People  ex  rel.  Keteltas 
V.  Fitch  (1894)  78  Hun,  321,  29  W.  Y.  Supj). 
163,  that  one  to  whom  awards  had  been 
made  for  land  taken  for  park  purposes  did 
not  have  a  remedy  at  law  against  the  city 
which  would  be  a  defense  to  an  action  for 
mandamus  to  compel  the  comptroller  of 
New  York  city  to  issue  bonds  therefor, 
as  authorized  by  the  board  of  estimate 
and  apportionment. 

<l  In  People  ex  rel.  Sherrill  v.  Guggen- 
heimer  (1899)  28  Misc.  735,  69  N.  Y.  8upp. 
913,  which  is  affirmed  in  (1900)  47  App. 
Div.  9,  62  N.  Y.  Supp.  11,  the  court,  in 
granting  a  writ  of  mandamus  to  compel 
a  citv  council  to  issue  bonds  to  pay  an 
award  in  condemnation  proceedings  for 
property  of  a  water  company,  which  a 
statute  authorized  the  city  to  acquire,  dis- 
missed the  point  as  to  the  existence  of  a 
remedy  at  law  with  the  statement  that  a.H 
to  corporations  the  existence  of  another 
and  adequate  remedy  was  no  objection  to 
awarding  the  writ.  This  case  seems  to 
apply  the  rule  which  is  stated  in  26  Cyi*. 
172,  that,  in  the  case  of  corporations  and 
ministerial  officers,  there  is  an  exception 
to  the  general  rule,  and  that  they  may 
be  compelled  to  exercise  their  functions 
according  to  law  by  mandamus,  even  though 
the  party  has  another  remedy  against  them 
by  action  for  neglect  of  duty. 

28  It  was  held  in  Robinson  v.  Itawamlm 
County  (1913)  105  Miss.  90,  62  So.  3,  that 
mandamus  would  not  lie  on  behalf  of  road 
commissioners  to  compel  county  supervisors 
to  issue  road  bonds,  lor  the  reason  that  a 
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XiAoellaneoiKa, 

An  officer  should  not,  of  course,  be 
ordered  by  mandamus  to  perform  or  se- 
cure performance  of  acts  pertaining  to 
the  issuance  of  bonds  which  lie  beyond 
his  department,  and  can  be  performed 
onlv  bv  other  officers  not  under  his  con- 
trol.**  And  mandamus  by  a  contractor 
with  a  municipality,  to  compel  the  issu- 
ance of  lx)nds,  has  been  denied  on  the 
ground  that  he  elected  to  reduce  his 
claim  to  a  money  judgment,  and  what- 


I  ever  rights  he  may  have  had  under  the 
contract  to  the  issuance  of  bonds  be- 
came merged  in  the  judgment.^^ 

Mandamus  to  compel  the  governor  to 
issue  or  deliver  bonds  has  been  denied 
in  the  cases  cited  in  the  footnote^  among 
possibly  others,  not,  however,  on  grounds 
distinctive  to  the  issuance  of  bonds,  but 
on  general  grounds  that  the  court  should 
not  assume  jurisdiction  to  control  the 
executive  department  of  the  govern- 
ment.** 


plain  and  adequate  remedy  was  provided 
by  statute  by  appeal  to  the  circuit  court 
from  the  decision  of  the  supervisors. 

It  was  held  also  in  State  ex  rel.  Rader 
T.  Union  Twp.  (1881)  43  N.  J.  L.  518,  that 
a  writ  of  mandamus  would  not  be  granted 
to  compel  the  issuance  of  township  bonds 
to  pay  a  judgment  obtained  by  the  re- 
lators, pursuant  to  a  statute  authorizing 
the  i^i^uance  of  such  ibonds  to  pay  indebted- 
ness, were  it  was  not  alleged  that  the  re- 
lators could  not  collect  their  debt  by  the 
ordinary  process  of  law. 

And  a  writ  of  mandamus  sought  by  a 
holder  of  municipal  warrants  to  compel  the 
municipal  authorities  to  report  said  in- 
ilebtedness  to  the  loan  commissioners  of 
the  territory,  and  to  demand  the  funding 
of  the  same  by  the  latter,  was  denied  in 
Bravin  v.  Tombstone  (1809)  6  Aris.  218, 
56  Pac.  719,  for  the  reason  that  the  peti- 
tioner had  mistaken  his  remedy,  it  being 
the  duty  of  the  commissioners  under  stat- 
ute to  fund  the  indebtedness  on  the  appli- 
cation of  holders  of  warrants. 

One  desiring  to  bid  for  public  bonds  of- 
fered for  sale  cannot  compel  their  proper 
execution  by  mandamus,  for  the  reason 
that  he,  or  any  other  successful  bidder  at 
the  sale,  will  be  entitled  to  bonds  properly 
executed,  and  if  the  IxMids  tendered  are 
not  so  executed  he  may  compel  the  issu- 
ance of  proper  bonds.  Graham  v.  Gillett 
(1909)  166  Cal.  113,  103  Pac.  195. 

^People  ex  rel.  Taylor  v.  Brennan  (1863) 
39  Barb.  (N.  Y.)  522,  holdmg  that,  while 
mandamus  would  lie  to  compel  a  city  comp- 
tsoUer  to  comply  with  a  resolution  of  the 
common  council  to  issue  bonds  in  payment 
of  land  purchased  by  the  city,  an  order 
directing  a  peremptory  mandamus  to  issue, 
commanding  him  to  prepare  and  sign  the 
bonds,  was  erroneous  in  so  far  as  it  also 
eommanded  him  to  procure  the  signature 
of  the  mayor  and  the  affixing  of  the  cor- 
porate seal. 

**  State  ex  rel.  Eugster  v.  New  Orleans 
(1884)  36  La.  Ann.  726,  holding  that  a 
contractor  for  street  improvements  who  ob- 
tained a  money  judgment  against  a  city 
for  the  work  done,  and  registered  the  judg- 
ment, could  not  afterwards  obtain  a  writ 
of  mandamus  to  compel  the  city  to  issue 
improvement  bonds  for  the  debt,  even  if, 
at  the  time  he  instituted  the  suit,  he  was 
entitled  to  payment  in  the  latter  mode. 
Lit.A.1918C. 


The  court  said:  "Granting  that  the  judg- 
ment creditor  was  entitled  to  demand,  when 
he  instituted  his  suit,  payment  of  his  debt 
in  the  mode  stipulated,  yet  it  appears  he  did 
not  do  so,  but  preferred  seeking  its  liquida- 
tion or  satisfaction  in  money.  Whatever 
his  rights  may  have  been  under  his  con- 
tract, they  become  merged  in  the  judg- 
ment he  sought  and  obtained.  That  judg- 
ment became  the  exponent  of  his  rights 
and  the  measure  of  his  debtor's  liability. 
That  right,  as  thvis  determined,  was  to  en- 
force payment  of  his  debt  by  money,  and 
the  liability  of  the  debtor  was  to  pay  in 
money  and  nothing  else.  The  creditor 
might  have  chosen  otherwise,  and  the  debt- 
or might  have  insisted,  in  the  progress  of 
the  suit,  on  satisfying  the  debt  under  the 
terms  of  the  obligation,  in  bonds  instead 
of  money.  But,  however  that  may  be, 
when  the  option  of  the  creditor  was  de- 
clared and  exercised,  and  the  privilege  of 
the  debtor  was  waived,  and  the  rights  and 
obligations  of  the  parties  respectively  were 
determined  otherwise  than  might  have  been 
fixed  upon  a  different  presentation  of  their 
respective  claims  or  rights,  the  determina- 
tion became  tinal  and  the  mutual  rights 
and  obligations  of  the  parties  became  a 
thing  adjudged." 

8S  People  ex  rel.  Billings  v.  Bissell  (1857) 
19  IIL  229,  68  Am.  Dec.  591  (to  eompel 
the  governor  to  iasue  new  bonds  for  ar- 
rears of  interest  on  other  bonds,  as  it 
was  contended  he  was  required  to  do  by 
statute);  Chamberlain  v.  Sibley  (1860)  4 
Minn.  309,  Gil.  228  (to  compel  the  governor 
to  deliver  bonds  to  the  assignee  of  a  rail- 
road company) ;  State  ex  rel.  Oliver  v.  War- 
moth  (1870)  22  La.  Ann.  1,  2  Am.  Rep. 
712  (holding  that  mandamus  would  not  lie 
to  compel  the  governor  to  execute  and  de- 
liver state  bonds  which  the  relator  con- 
tended he  was  entitled  to  receive  in  pay- 
ment of  public  works  authorized  by  the 
legislature) ;  Jonesboro,  F.  B.  &  B.  Gap 
Turnp.  Co.  v.  Brown  (1875)  8  Baxt.  (Tenn.) 
490,  35  Am.  Rep.  713.  See  also  Bledsoe 
V.  International  R.  Co.  in  note  14,  supra. 

And  see  State  ex  rel.  Hope  &  Co.  v. 
Board  of  Liquidation  (1890)  42  La.  Ann. 
647,  7  So.  706,  8  So.  577,  denying  a  writ 
of  mandamus  to  compel  the  board  of  liqui- 
dation, composed  of  the  governor  and  other 
executive  officers  of  the  state,  to  take  ac- 
tion on  the  relators'  bonds,  and  determine, 
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Questions  as  to  statutory  construc- 
tion;^ as  to  the  effect  of  a  change  in  the 
membership  of  the  board  which  author- 
izes the  issuance  of  the  bonds  ;*^  as  to 


the  effect  of  delay  in  applying  for  the 
writ ;  *•  as  to  the  standing  of  various 
parties  to  maintain  the  proceeding;  * 
and  other  questions  of  a  miscellaneous 


whether  they  were  fundable  under  a  stat- 
ute enacted  for  the  purpose  of  restricting 
and   funding  the   state    indebtedness. 

Generally,  as  to  mandamus  to  governor, 
see  notes  in  6  L.R.A.(N.S.)  750;  32  L.R.A. 
(N.S.)  355;  and  L,R.A.1917F,  774. 

80  A  provision  in  a  drainage  law  that  the 
court  in  which  the  proceeding  is  pending 
may  by  mandamus  enforce  compliance  with 
any  of  the  provisions  of  the  section  was 
held,  in  People  ex  rel.  Dumphy  v.  Chaney 
(1916)  171  App.  Div.  303,  166  N.  Y.  Supp. 
1035,  to  refer  only  to  the  issuance  of  bonds 
provided  for  by  that  section,  which  con- 
stituted direct  obligations  of  the  town,  and 
not  to  authorize  the  granting  of  a  writ  of 
mandamus  by  the  county  court  to  compel 
the  issuance  of  bonds  under  other  sections 
of  the  law,  which  constituted  mere  collateral 
obligations. 

>7  Within  the  principle  that  a  change  in 
the  membership  of  a  municipal  body  which 
has  determined  to  perform  a  ministerial 
duty  will  not  relieve  from  the  performance 
of  the  duty,  when  the  rights  of  others  have 
intervened,  it  has  been  held  that  a  cliange 
of  membership  in  a  continuous  body,  as 
a  board  of  councilmen  of  a  town,  will  not 
prevent  the  granting  of  mandamus  to  com- 
pel the  present  holders  of  the  office  to 
issue  bonds  duly  authorized  by  their  pred- 
ecessors in  office,  who  accepted  the  re- 
lator's bid  therefor.  Edward  C.  Jones  Co. 
v.  Guttenberg  (1902)  66  N.  J.  L.  659,  61 
Atl.  274. 

88  Although  the  court  has  a  discretion 
as  to  the  granting  of  the  writ,  it  has  been 
held  that  mandamus  on  the  application  of 
a  railway  company,  to  compel  a  town  to 
issue  bonds  in  exchange  for  stock  of  the 
company,  piu'suant  to  a  vote  of  the  town, 
will  not  be  denied  because  of  a  delay,  not 
explained  or  excused,  on  the  part  of  the 
company  for  nearly  six  years  after  the 
right  to  the  bonds  accrued,  in  bringing  the 
action,  where  the  town  might,  at  any  time 
during  this  period  have  compelled  compli- 
ance with  the  contract, — especially  where 
it  does  not  appear  that  the  town  will  be 
more  seriously  injured  by  being  compelled 
to  issue  the  bonds  at  the  time  the  writ 
is  granted  than  if  it  had  been  compelled 
to  do  so  earlier.  State  ex  rel.  Green  Bay 
&  M.  R.  Co.  V.  Jennings  (1880)  48  Wis. 
649,  4  N.  W.  641. 

«B  The  following  cases  are  here  included 
because  the  questions  involved  apj)ear  some- 
what distinctive  to,  or  at  least  likelv  to 
arise  in,  a  proceeding  to  compel  the  issu- 
ance of  bonds.  It  shtmld  be  observed  that 
there  are  possibly  other  cases  of  a  more 
general  nature  dealing  with  the  right  to 
maintain  a  proceeding  for  mandamus  which 
are  not  included  herein,  although  the  action 
was  to  compel  the  issuance  of  bonds: 

It  was  held  in  People  ex  rel.  Taylor  v. 
L.R.A.1918C 


Brennan  (1863)  39  Barb,  (N.  Y.)  622,  that 
an  owner  who  contracted  with  a  city  for 
the  sale  of  land  to  it,  payment  to  be  made 
in  bonds  which  the  common  council  directed 
the  city  comptroller  to  issue,  could  enforce 
the  issuance  of  the  bonds  by  mandamus, 
at  least  so  long  as  the  municipality  as- 
sented to  the  proceeding. 

And  under  a  statute  providing  that  tlie 
person  entitled  to  the  award  might  require 
the  city  officers  to  raise  the  money  ne<-«'!*- 
sary  to  enable  the  comptroller  to  pay  the 
same,  it  was  held,  in  People  ex  rel.  Ketel- 
tas  V.  Fitch  (1894)  78  Hun,  321,  29  W.  Y. 
Supp.  163,  that  one  to  whom  awards  had 
been  made  for  land  taken  for  park  purpust's 
was  entitled  to  a  writ  of  raandamns  to 
compel  the  comptroller  of  New  York  city 
to  issue  bonds,  authorized  by  the  board  of 
estimate  and  apportionment*  to  pay  there- 
for, and  that  it  was  not  a  good  defence 
to  the  proceeding  that  the  comptroller  <»w<il 
the  duty  to  issue  the  bondh  only  to  tlio 
mayor,  etc.,  and  not  to  the  relator. 

One  who,  as  the  highest  bidder,  ip  en 
titled  to  bonds  duly  authorized  by  the  ooni- 
mon  council,  has  such  interest  as  entitle** 
him  to  mandamus  to  compel  signature  of 
the  bonds  by  the  mayor,  even  though  he 
is  a  nonresident  of  the  state.  Halsev  v. 
Nowrey  (1904)  71  N.  J.  L.  481,  59  Atl. '449. 

But  a  status  to  compel  by  mandannis 
the  proper  execution  of  bonds  oflFered  for 
sale  does  not  arise  merely  from  the  fju-t 
that  the  petitioner  is  desirous  of  biddin;: 
for  the  bonds.  Graham  v.  Gillett  il90t») 
166   Cal.   113,   103   Pac.   195. 

It  was  held  in  State  ex  rel.  Amick  r. 
Francisco  (1916)  98  Kan.  808,  160  Vav. 
217,  that,  since  the  state  had  an  interc-T 
in  seeing  that  public  duties  were  not  dis- 
regarded by  public  officers,  it  could  niaiM- 
tain  a  proceeding  for  mandamus  to  vow- 
pel  city  officers  to  issue  bonds  which  luul 
been  voted  for  the  purchase  of  a  water- 
works plant. 

It  was  held  in  Pearsons  v.  Ranlett  (187t?^ 
110  Iftaas.  118,  that  a  majority  of  the 
board  of  water  commissioners,  represent- 
ing the  board,  might  maintain  mandamus 
to  compel  the  town  treasurer  to  sign  and 
deliver  water  bonds  w^hich  the  town  wh< 
authorized  by  statute  to  issue,  and  th.*!! 
the  proceeding  need  not  necessarily  be 
brought  by   the   town. 

And  where  a  statute  authorized  a  munic- 
ipality to  aciiuire  the  property  of  a  water 
company,  and  provided  that  the  city  officers 
were  authorized  and  directed  to  issue  bonds 
therefor,  it  was  held  that  citizens  and  tax- 
payers of  the  city  were  entitled  to  man- 
damus to  compel  the  issuance  of  the  bond<. 
People  ex  rel.  Sherrill  v.  Guggenheinier 
(1899)  28  Misc.  735,  69  N.  Y.  Supp.  JII3, 
affirmed  in  (1900)  47  App.  Div.  9,  02  N. 
Y.   pSupp.   11. 
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nature,   are    considared    in    the    cases    cited    in    the    aceompanjing    footnota'^ 


■See  also  State  ex  rel.  Doremus  v.  Passaic 
County,  in  note  7,  supra. 

**A  motion  to  quash  an  alternative  writ 
of  mandamus  was  sustained  in  State  ox  rel. 
Hasbroack  v.  Milwaukee  (1867)  22  Wis. 
:i?>7.  for  the  reason  that  it  was  deftHjtive 
under  the  rule  that  the  writ  must  expre*^sly 
^tate  the  duty  required  to  be  performed,  iu 
tliat  it  commanded  the  defendant  to  pay 
the  judgment  therein  mentioned,  or  to  issue 
Ijonds  for  its  payment,  or  to  levy  a  tax 
/or  that  purpose. 

In  an  action  for  mandamus  to  eompel 
city  officers  to  collect  the  balance  of  a  tax 
asfie.Hsed  to  pay  for  a  sewer  constructed  by 
the  relator,  or  to  Isnue  bonds  for  that  pur- 
pose, it  was  held  that  it  was  not  a  good 
'lfiVij>e  that  the  sewer  was  not  constructed 
in  iiot'ord  with  the  terms  of  the  contract. 


and  that  th«'  enj^ineer's  return  and  certifi- 
cate were  incon*ect  and  given  under  a  mis- 
taken idea  of  the  facts,  where  the  undis- 
puted evidence  showed  that  the  work  of 
oonfltructing  the  sewer  was  prosecuted  un- 
der the  constant  (supervision  and  inspection 
of  the  representatives  of  the  city  as  pro- 
vided by  the  contract,  that  the  sewer  was 
accepted  by  the  city  engineer  under  the 
terms  of  the  contract,  that  the  common 
council  ratified  such  acceptance  and  set  in 
motion  the  machinery  of  taxation  to  raise 
the  money  due  the  relator,  and  that  the  city 
had  for  long  time  been  using  the  sewer. 
People  ex  rel.  Readv  v.  Syracuse  (1804) 
144  N.  \.  63,  38  X.  K.*  1000,  affirming  (1892) 
65  Uun,  321,  20  N.  i.  Supp.  236. 

K.  £.  H. 
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issue  of  a  Bui)^tuntial  compliance  with  the 
CHICAGO,    ROCK    ISLAND,   &    PACIFIC  I  Provision  of  said  contract. 

RAILWAY  COMPANY,  Plff.  in  Err.,  ^'^r   other  cases,   see   Trtal,  IL   6,  in  Dig. 

l^i  N.  a. 


JOE  McELRKATH  et  aL 

(—  Okla.  — ,  169  Pac.  628.) 

Carriers—   provision   for   notice   of   In- 
Jury. 

1.  A  provision  in  a  contract  with  the 
currier  for  an  interstate  shipment  of  live 
stock,  "that,  as  a  condition  precedent  to 
the  bringing  of  any  suit  for  damages  for  any 
low  or  injuries  to  the  person  <»-  persons  or 
property  covered  by  thia  contract,  the  elaim- 
ant  shall  give  notice  in  writing  of  the 
clftim  for  such  damages  to  some  genei'al  of- 
tirer,  claim  agent,  or  station  agent  of  the 
said  first  party,  not  later  than  ninety  days 
after  the  date  of  the  loss  or  injury  claimed, 
and  a  failure  to  strictly  comply  with  this 
provision  shall  be  a  bar  to  a  recovery  to  any 
and  all  damagas  ocoasiooed  to  the  person 
or  persons  or  property  embraced  in  this 
contract,''  is  reasonable  and  valid,  and  no 
action  can  be  maintained  by  the  shipper 
for  damages  for  loss  or  injuries  occasioned 
by  said  shipment  without  showing  a  sub- 
stantial compliance  with  the  requirements 
of  said  provision  as  to  notice. 

For  ofhier  cases,  see  CarrierSf  III.  g,  4*  *w 
Dig.  1-^2  N,  8. 

Eridenoe  —  sufficiency. 

2.  The  evidence  and  all  the  reasonable 
inferences  to  be  drawn  therefrom  held  to 
be  insufliicient  to  justify  the  court  in  sub- 

Headnotes  by  Hookeb,  C. 

Note.  —  As  to  reasonableness  of  time 
fixed  in  a  contract  of  shipment  of  live  stock, 
for  presentation  of  claim  for  damages,  see 
notes  to  Wabash  R.  Co.  v.  Thomas,  7  I1.R.A. 
(X.S.)  1041,  and  Baldwin  v.  Chicago.  R.  1. 
k  P.  R.  Co.  L.R.A.lttlOl),  341 
L.R.A.1018C. 


(November  6,  1917.) 

1?RR0R  to  the  District  Court  for  Pon- 
J  totoc  County  to  review  a  judgment  in 
favor  of  plaintiffs  iu  an  action  brought  to 
recover  damages  for  injuries  alleged  to  have 
been  caut*ed  to  tlieir  cattle  by  defendant's 
negligent  handling  of  them  in  shipment. 
Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs,  C.  O.  Blake,  B.  J.  Roberts. 
W.  H.  Hoore,  and  K.  W.  Sliartel,  for 
plaintiff  in  error: 

The  provision  in  the  contract  as  to  no- 
tice is  valid  and  failure  to  comply  therewith 
defeats  plaintiffs'  right  to  recover. 

St  Louis  k  S.  F.  R.  Co.  v.  Phillips,  17 
Okla.  264,  87  Pac,  470;  St.  Louis  &  S.  F.  R. 
Co.  V.  Copeland,  23  Okla.  837,  102  Pac. 
104;  Missouri,  K.  &  T,  R.  Co.  v.  I>avis,  24 
Okla.  677,  24  L.R.A.(N.S.)  866,  104  Pac. 
34;  St.  Louis  &  S.  F.  R.  Co.  v.  Cake,  25 
Okla.  227,  105  Pac.  322:  Missouri,  K.  A 
T.  R.  Co.  v.  Hancock,  26  Okla.  254,  109  Pac. 
220;  Chicago,  R.  L  &  P.  R,  Co.  v.  Si>earB, 
31  Okla.  469,  122  Pac.  228;  St.  Louis  &  S 
F.  R.  Co.  v.  Ladd,  33  Okla.  160,  124  Pac. 
461;  St.  Louis  A  S.  F.  R.  Co.  v.  Bilby,  3i> 
Okla.  589,  130  Pac.  3089;  St.  Louis  &  S.  F. 
R.  Co.  v.  Rinkle,  37  Okla.  631,  133  Pac. 
199;  St.  Louis  &  S.  F.  R.  Co.  v.  Ziokafoose, 
39  Okla.  302,  135  Pac.  406,  6  N.  C.  C.  A. 
717;  Clegg  v.  St.  Louis  &  S.  F.  R.  Co.  122 
C.  C.  A.  273,  203  Fed.  971. 

Messrs.  Crawford  A  Bolen,  licster 
Maxey,  and  B.  H.  Spperson  for  defend- 
ants in  error. 
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Hooker,  C,  filed  the  following  opinion: 

This  is  an  action  to  recover  damages  for 
injuries  alleged  to  have  been  caused  to  cat- 
tle of  the  defendants  in  error  by  the  negli- 
gent handling  of  the  plaintiff  in  error  in  the 
shipment  thereof.  The  shipments  involved 
were  interstate,  and  the  evidence  and  the 
pleadings  show  that  the  same  were  made 
under  and  by  virtue  of  a  contract  which  con- 
tained the  two  following  provisions: 

"Sixth.  That,  as  a  condition  precedent  to 
the  bringing  of  any  suit  for  damages  for  any 
loss  or  injuries  to  the  person  or  persons  or 
property  covered  by  this  contract,  the  claim- 
ant shall  give  notice  in  writing  of  the  claim 
for  such  damages  to  some  general  officer, 
claim  agent,  or  station  agent  of  the  said  first 
party  not  later  than  ninety  days  after  the 
date  of  the  loss  or  injury  claimed,  and  a 
failure  to  strictly  comply  with  this  pro- 
vision shall  be  a  bar  to  a  recovery  of  any 
and  all  damages  occasioned  to  the  person 
or  persons  or  property  embraced  in  this  con- 
tract. 

"Seventh.  That,  as  a  condition  precedent 
to  claiming  or  recovering  damages  for  any 
loss  or  injury  to  or  detention  of  live  stock, 
or  delay  in  transportation  thereof,  covered 
by  this  contract,  the  second  party,  as  soon 
as  he  discovers  such  loss  or  injury,  shall 
promptly  give  notice  thereof  in  writing  to 
some  general  officer,  claim  agent,  or  station 
agent  of  the  first  party,  or  to  the  agent  at 
destination,  or  to  some  general  ofilcer  of 
the  delivering  line,  before  such  stock  is  re- 
moved from  the  point  of  shipment  or  from 
the  place  of  destination,  as  the  case  may  be, 
and  before  such  stock  is  mingled  with  other 
stock;  and  such  written  notice  shall  in  any 
event  be  served  within  one  day  after  de- 
livery of  the  stock  at  its  destination,  in  or- 
der that  such  claim  may  be  fully  and  fairly 
investigated.  It  is  agreed  that  a  failure 
to  strictly  comply  with  all  the  foregoing 
provisions  shall  be  a  bar  to  the  recovery  of 
any  and  all  such  claims.'' 

The  plaintiff  in  error  as  to  one  of  these 
•jhipments  was  the  initial  carrier,  and  as  to 
the  other  the  intermediate  one. 

It  is  admitted  that  defendants  in  error 
complied  with  provision  7  of  this  contract, 
but  it  is  a  disputed  question  as  to  whether 
any  compliance  was  had  with  provision  H 
thereof.  The  lower  court  submitted  this 
question  to  the  jury,  which  found  that  sec- 
tion 6  of  this  contract  had  been  complied 
with;  so  the  first  question  for  us  to  deter- 
mine is  to  ascertain  whether  this  provision 
of  the  contract  is  a  valid  and  an  enforce- 
able one,  and  if  so,  whether  there  was  any 
evidence  justifying  the  submission  of  this 
question  to  the  jury.  There  are  other  ques- 
tions raised,  but  under  the  view  we  have 
taken  of  this  case  it  is  unnecessary  to  con- 
L.R.A.1918C. 


sider  them.  These  contracts  were  fairly 
entered  into  by  the  parties,  and  they  con- 
stitute the  agreements  under  which  tber»t' 
shipments  were  made.  If  provision  6  of  the^e 
contracts  is  valid  and  enforceable,  then,  be- 
fore defendants  in  error  are  entitled  to  re- 
cover, they  must  show  a  substantial  com- 
pliance therewith.  In  order  to  determine 
the  reasonableness  of  this  provision  it  is 
our  duty  to  construe  the  contract  as  a 
whole,  and  consider  the  duty  imposed  by 
virtue  of  section  7  thereof  in  connection 
therewith.  It  is  admitted  that  defendants 
in  error  gave  the  one  day's  notice  provided 
by  this  contract.  Now,  having  given  to  the 
delivering  line  this  notice,  is  it  unreason- 
able to  require  the  defendants  in  error  to 
give  the  notice  of  its  claim  as  provided  by 
section  6  before  any  liability  can  accrue  by 
reason  of  any  damage  suffered  to  the  ship- 
ment in  question?  In  our  opinion,  the  giv- 
ing of  the  one-day  notice  at  the  point  of 
destination  to  the  delivering  carrier  did  not 
obviate  the  necessity  of  complying  with  the 
other  provision  of  the  contract,  which  re- 
quired the  notice  of  the  claim  to  be  pre- 
sented to  the  company  against  which  dam- 
ages are  sought  within  the  ninety  days. 

First.  Is  this  provision  of  the  contract 
reasonable?     If  so,  it  will  be  upheld. 

In  the  case  of  Missouri,  K.  &  T.  R.  Co. 
v.  Harriman,  227  U.  S.  657,  57  L.  ed.  690, 
33  Sup.  Ct.  Rep.  397,  the  Supreme  Court 
of  the  United  States  said: 

"The  court  below  held  that  the  stipula- 
tion in  the  shipping  contract  that  no  suit 
shall  be  brought  after  the  lapse  of  ninety 
days  from  the  happening  of  any  loss  or 
damage,  'any  statute  or  limitation  to  the 
contrary  notwithstanding,'  was  void. 

"It  is  conceded  that  there  are  statutes  in 
Missouri,  the  state  of  the  making  of  the  con- 
tract, and  the  state  in  which  the  losb 
.  .  .  occurred,  and  in  Texas,  the  state  of 
the  forum,  whioh  declare  contracts  invalid 
which  require  the  bringing  of  an  action  for 
a  carrier's  liabilitv  in  leas  than  the  statu 
tory  period,  and  that  this  action,  though 
started  after  the  lapse  of  the  time  fixed  by 
the  contract,  was  brought  within  the  statu- 
tory period  of  both  states. 

*'The  liability  sought  to  be  enforced  i» 
the  'liability'  of  an  interstate  carrier  for 
loss  or  damage  under  an  interstate  contra<  i 
of  shipment  declaimed  by  the  Carmack 
Amendment  of  the  Hepburn  Act  of  June  29. 
1006.  The  validity  of  any  stipulation  in 
such  a  contract  which  involves  the  construc- 
tion of  the  statute,  and  the  validity  of  a 
limitation  upon  the  liability  thereby  im- 
posed, is  a  Federal  question,  to  be  deter- 
mined under  the  general  common  law,  and  as 
such  is  withdrawn  from  the  field  of  atat^  law 
or  legislation.    .    .    .    The  liability  imposed 
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by  the  statute  is  the  liability  imposed  by 
the  common  law  upon  a  common  carrier, 
and  may  be  limited  or  qualified  by  t»pecial 
contract  with  the  shipper,  provided  the  limi- 
tation or  qualification  be  just  and  reason- 
able, and  does  not  exempt  from  loss  or  re- 
^onsibility  due  to  negligence.     .     .     . 

"The  policy  of  Statutes  of  Limitation  is 
to  encourage  promptness  in  the  bringing  of 
actions,  that  the  parties  shall  not  suffer  by 
loss  of  evidence  from  death  or  disappearance 
of  witnesses,  destruction  of  documents,  or 
failure  of  memory.  But  there  is  nothing  in 
the  policy  or  object  of  such  statutes  which 
forbids  the  parties  to  an  agreement  to  pro- 
vide a  shorter  period,  provided  the  time  is 
not  unreasonably  short.  That  .is  a  question 
of  law  for  the  determination  of  the  court. 
Sudt  stipulations  have  been  sustained  in 
insurance  policies.  ...  A  stipulation 
that  an  express  company  should  not  be  held 
liable  unless  claim  was  made  within  ninety 
days  after  a  loss  was  held  good  in  Southern 
Exp.  Co.  V.  Caldwell,  21  Wall.  264,  22  L. 
ed.  556.  Such  limitations  in  bills  of  lading 
are  very  customary,  and  have  been  upheld 
in  a  multitude  of  cases.  .  .  .  The  pro- 
vision requiring  suit  to  be  brought  within 
ninety  days  is  not  unreasonable." 

In  Ray  v.  Missouri,  K.  &  T.  R.  Co.  90 
Kan.  244,  133  Pac.  847,  the  supreme  court 
of  Kansas  said  that  the  Carmack  Amend- 
ment does  not  prevent  the  carrier  and  ship- 
per from  stipulating  for  a  reasonable  limita- 
tion as  to  the  time  for  bringing  an  action 
in  case  of  loss  of  or  damage  to  an  interstate 
shipment. 

And  in  Hafer  v.  St.  Louis  Southwestern 
ft  Co.  101  Ark.  810,  142  S.  W.  176,  Ann. 
Cas.  1913E,  866,  it  was  held  that  a  stipula- 
tion in  a  contract  of  shipment  that  actions 
for  the  recovery  of  any  claim  arising  there- 
under must  be  commenced  within  six  months 
after  the  cause  of  action  accrues  does  not 
violate  Acts  1007,  p.  557,  forbidding  com- 
mon carriers  to  abridge,  modify,  limit,  or 
abrogate  their  common-law  liability,  and 
that  a  contract,  however,  which  does  not 
in  any  way  abridge  or  defeat  the  complete 
vestiture  of  a  right  to  recover  from  the  car- 
rier for  any  breach  of  duty  imposed  upon  it 
by  the  common  law,  or  growing  out  of  any 
liability  created  against  it  by  the  common 
law,  does  not  operate  as  a  limitation, 
modification,  or  abridgment  of  any  duty 
or  liability  imposed  by  the  common  law 
upon  the  carrier.  The  limitation  of  the 
time  within  which  suit  shall  be  brought  for 
any  cause  of  action  is  but  a  period  fixed  in 
which  the  right  itself  must  be  asserted.  It 
does  not  in  any  way  abridge  or  impair  such 
right  itself,  nor  limit  in  any  way  any  lia- 
bility incurred  by  the  carrier  which  creates 
such  right.  It  simply  efTects  the  remedy 
L.R.A.1018C. 


for  the  enforcement  of  such  right.  The  gen- 
eral period  of  limitation  fixed  by  statute 
nanioB  a  time  within  which  an  action  must 
be  brought  against  a  carrier;  and  yet  such 
Statute  of  Limitation  cannot  be  said  to 
abridge  or  limit  any  liability  of  a  common 
carrier  as  fixed  by  the  common  law.  For 
the  same  reason  a  contract  limiting  the  time 
within  which  the  right  of  action  shall  be 
asserted  does  not  abridge  or  limit  such  lia- 
bility. 

And  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Trawick, 
68  Tex.  314,  2  Am.  St.  Rep.  494,  4  S.  W. 
567,  it  was  held  that  a  contract  between 
a  shipper  of  live  stock  and  a  railway  com- 
pany which  limited  the  time  within  which 
suit  might  be  brought  by  the  shipper  for 
any  claim  for  damages  arising  under  the 
contract  to  forty  days  from  the  time  the 
damage  occurs  was  held  to  be  reasonable 
and  valid,  notwithstanding  a  statutory  pro- 
vision that  common  carriers  cannot  limit 
or  restrict  their  common-law  liability.  Sucli 
a  contract  did  not  in  any  way  defeat  the 
complete  vestiture  of  the  right  to  recover 
from  a  common  carrier  for  a  breach  of  duty 
that  the  common  law  would  give,  and  hence 
did  not  operate  as  a  restriction  on  the  com- 
mon-law liability  of  the  carrier,  but  merely 
required  the  assertion  of  that  right  by  ac- 
tion at  an  earlier  period  than  would  be 
necessary  to  defeat  it  through  the  operation 
of  the  ordinary  Statutes  of  Limitation. 

The  Supreme  Court  of  the  United  States, 
in  Georgia,  F.  &  A.  R.  Co.  v.  Blish  Mill.  Co. 
241  U.  S.  190,  60  L.  ed.  948,  36  Sup.  Ct.  Rep, 
541,  said:  "The  effect  of  a  stipulation  in 
a  bill  of  lading  for  an  interstate  shipment 
requiring  claims  for  damages  or  misdelivery 
to  be  presented  within  four  months  after  a 
reasonable  time  for  delivery  has  elapsed, 
cannot  be  avoided  by  suing  the  carrier  in 
trover  on  the  theory  that  in  making  the 
misdelivery  it  converted  the  shipment  and 
thus  abandoned  the  contract,  since  the  par- 
ties could  not  waive  the  terms  of  the  con- 
tract under  which  the  shipment  was  made, 
pursuant  to  the  Act  of  February  4,  1887 
(24  Stat,  at  L.  379,  ohap.  104).  as  amended 
by  the  Act  of  June  29,  1906  (34  Stat,  at  L. 
593,  chap.  3591,  Comp.  Stat.  1916,  §  8592), 
nor  could  the  carrier  by  its  conduct  give 
the  shipper  the  right  to  ignore  the  terms 
and  hold  the  carrier  to  a  different  respon- 
sibility from  that  fixed  by  the  agreement 
made  under  the  published  tariffs  and  regu- 
lations." 

And  in  the  body  of  the  opinion  it  is  said: 

"With  other  defenses,  the  railway  oom- 
pany  pleaded  that  the  shipper  had  failed 
to  comply  with  the  following  provision  of 
the  bill  of  lading  issued  by  the  initial  car- 
rier: Tlaims  for  loss,  damage,  or  delay 
must  be  made  in  writing  to  the  carrier  at 
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the  point  <»i  delivery  or  at  the  point  of 
origin  within  four  months  after  the  delivery 
of  the  property,  or,  in  case  of  failure  to 
make  delivery,  then  within  four  months 
after  a  reasonable  time  for  delivery  has 
elapsed.  Unless  claims  are  so  made  the 
carrier  shall  not  be  liable.'     .     .     . 

*'TheBe  decisions  also  established  that  the 
question  as  to  the  proper  construction  of 
the  bill  of  lading  is  a  Federal  question.  The 
clause  with  respect  to  the  notice  of  claims 
— upon  which  the  plaintiff  in  error  relies 
in  its  second  contention — specifically  covers 
*faihire  to  make  delivery.'  .  .  .  When 
the  goods  have  been  misdelivered  there  is  as 
clearly  a  'failure  to  make  delivery'  as  when 
the  goods  have  been  lost  or  destroyed;  and 
it  is  quite  as  competent  in  the  one  case  as 
in  the  other  for  the  parties  to  agree  upon 
reasonable  notice  of  the  claim  as  a  con- 
dition of  liability.  It  may  be  urged  that 
the  carrier  is  bound  to  know  whether  it  has 
delivered  to  the  right  person,  or  according 
to  instruetionA.  This  argument,  however, 
even  with  respect  to  the  particular  carrier 
which  makes  a  misdelivery,  loses  sight  of 
the  practical  object  in  view.  In  fact,  the 
transactions  of  a  railroad  company  are 
multitudinous,  and  are  carried  on  through 
numerous  employees  of  various  grades. 
Ordinarily  the  managing  officers,  and  those 
I'esponsible  for  the  settlement  and  contest 
of  clainiK,  would  be  without  actual  knowl- 
edge of  the  facts  of  a  particular  transaction. 
The  purpose  of  the  stipulation  is  not  to 
escape  liability,  but  to  facilitate  prompt  in- 
vestigation. And  to  this  end  it  is  a  pre- 
caution of  obvious  wisdom,  and  in  no  re- 
spect repugnant  to  public  policy,  that  the 
carrier  by  its  contracts  should  require  rea- 
sonable notice  of  all  claims  against  it  even 
with  respect  to  its  own  operation. 

"There  i?*.  however,  a  further  and  con- 
trolling consideration.  We  are  dealing  with 
a  clause  in  a  l)ill  of  lading  issued  by  the 
initial  carrier.  The  statute  casts  upon  the 
initial  carrier  responsibility  with  respect  to 
the  entire  transportation.  The  aim  was  to 
establish  unity  of  responsibility.  .  .  . 
It  is  not  to  be  doubted  that  if,  in  the  case 
of  an  interstate  shipment  under  a  through 
bill  of  lading,  the  terminal  carrier  makes 
a  misdelivery,  the  initial  carrier  is  liable; 
and  when  it  inserts  in  its  bill  of  lading  a 
provision  requiring  reasonable  notice  of 
claims  ^in  case  of  failure  to  make  delivery,' 
the  fair  meaning  of  the  stipulation  is  that 
it  includes  all  cases  of  such  faiiiure,  as  well 
those  due  to  misdelivery  as  those  due  to 
the  loss  of  the  goods.  But  the  provision  in 
question  is  not  to  be  construed  in  one  way 
with  respect  to  the  initial  carrier,  and  in 
another  with  respect  to  I  he  connecting  or 
terminal  carrier.  As  we  have  said,  the  lat- 
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ter  takes  the  goods  under  the  bill  of  lading 
issued  by  the  initial  carrier,  and  its  obliga- 
tions are  measured  by  its  terms.  .  . 
The  clause  gave  abundant  opportunity  for 
presenting  claims,  and  we  regard  it  aa  both 
applicaide  and  valid.     .     .     ,       . 

■'It  is  urged  however,  that  the  carrier,  in 
making  the  misdelivery,  converted  the  flour, 
and  thus  abandoned  the  contract.  But  the 
parties  could  not  waive  the  terms  of  the  con- 
tract under  which  the  shipment  was  made 
pursuant  to  the  Federal  act;  nor  could  the 
carrier  by  its  conduct  give  the  shipper  the 
right  to  ignore  these  terms  which  were  ap- 
plicable to  that  conduct,  and  hold  the  car- 
rier to  a  different  responsibility  from  that 
fixed  by  the  agreement  made  under  the  pub- 
lished tariffs  and  regulations.  A  different 
view  would  antagonize  the  plain  policy  of 
the  act  and  open  the  door  to  the  very  alm^es 
at  which  the  act  was  aimed.  .  .  .  V\> 
are  not  concerned  in  the  present  caae  with 
any  question  save  as  to  the  applicability  of 
the  provision  and  its  ^validity,  and  as  we 
find  it  to  be  both  applicable  and  valid,  ef- 
fect must  be  given  to  it." 

The  Supreme  Court  of  the  United  States 
in  Southern  Exp.  Co.  v.  Caldwell,  21  Wall. 
264,  22  L.  ed.  556,  in  construing  a  contract 
executed  by  the  company  which  contained  a 
provision  as  follows:  "It  wafi  agreed  be- 
tween them  and  the  plaintiff^  and  made  one 
of  the  express  conditions  upon  which  tht^ 
package  was  received,  that  tliey  should  not 
be  held  liable  for  any  loss  of,  or  damage  to, 
the  package  whatever,  unless  claim  should 
be  made  therefor  within  ninety  days  frona 
its  delivery  to  them," — said: 

"Notwithstanding  the  great  rigor  with 
which  courts  of  law  have  alwaya  enforced 
the  obligations  assumed  by  common  carriers, 
and  notwithstanding  the  reluctance  '^itU 
which  modifications  of  that  responsibility, 
imposed  upon  them  by  public  policy,  have 
been  allowed,  it  is  undoubtedly  true  that 
special  contracts  with  their  employers  limit- 
ing their  liability  are  recognized  as  valid, 
if  in  the  judgment  of  the  courts  they  an> 
just  and  reasonable, — if  they  are  not  in  con- 
flict with  sound  legal  policy.  The  contract 
of  a  common  carrier  ordinarily  is  an  as- 
sumption by  him  of  the  exact  duty  which 
the  law  afUxes  to  Uie  relation  into  which 
he  ejiters  when  he  undertakes  to  carry.  That 
relation  the  law  regards  as  substantially 
one  of  insurance  against  all  loss  or  damage 
except  sucli  as  results  from  what  is  denomi- 
nated the  act  of  God  or  of  the  public  enemy. 
But  the  severe  operation  of  such  a  rule  in 
some  cases  has  led  to  a  relaxation  of  itb 
stringency,  when  the  consignor  and  the  car- 
rier agree  to  such  a  relaxation.  All  the 
modern  authorities  concur  in  holding  that 
to   a   certain   extent    the   extreme    liability 
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exacted  by  the  common  law  originally  may 
\ye  limited  by  express  contract.  The  diffi- 
-ulty  is  in  determining  to  what  extent,  and 
here  the  authorities  differ.  Certainly  it 
ought  not  to  be  admitted  that  a  common 
••arrier  can  be  relieved  from  the  full  measure 
of  that  res|K)nst))ility  which  ordinarily  at- 
tends his  occupation «  without  a  clear  and 
express  stipulation  to  that  etfeet  olrtalned 
Uy  him  from  his  employer.  And  even  when 
:<uch  a  stipulation  has  been  obtained  the 
rourt  must  be  able  to  see  that  it  is  not  un- 
reasonable.   .     .     . 

"Hence,  as  we  have  said,  it  is  now  the 
settled  law  that  the  responsibility  of  a  com 
mon  carrier  may  be  limited  by  an  express 
a<2Teement  made  with  his  empioyer  at  the 
time  of  his  accepting  goods  for  transporta- 
tion, provided  the  limitation  be  such  as  the 
law  cau  recognize  as  reasonable,  and  not  in- 
ooiiais^tent  witli  sound  pfublic  policy. 
In  York  Mfg.  Co.  v.  Illinois  C.  R.  Co.  3 
Wall.  107,  18  L.  ed.  170,  it  is  ruled  thai 
the  common -law  liability  of  a  common  car- 
rier may  be  limited  and  qualified  by  special 
I'ontract  with  the  owner,  provided  such  spe- 
ial  contract  dues  not  attempt  to  cover 
luncies  by  negligence  or  misconduct.  And  in 
a  5.1  ill  later  caae.  New  York  0.  R.  (.'o*  v. 
Uxrkwood,  17  Wall.  367,  21  L.  ed.  627,  10 
Am.  Xeg.  Cas.  624,  where  tlie  decisions  arc 
♦extensively  reviewed,  the  same  doctrine  is 
ati2»erted.  .  .  .  The  question)  then,  which 
is  presented  to  us  by  this  record  is  whether 
the  stipulation  asserted  in  the  defendant's 
plest  is  a  reasonable  one,  not  inconsistent 
with   sound  public  policy. 

"It  may  be  remarked,  in  the  first  place, 
thAt  the  stipulation  is  not  a  conventional 
limitation  of  the  right  of  the  carrier's  em- 
ployer to  sue.  He  is  left  at  liberty  to  sue 
at  any  time  within  th«  period  iixcd  by  the 
Statute  of  Lomitations.  He  is  only  required 
to  make  his  claim  within  ninety  days,  in 
«.i'aMon  to  enable  the  carrier  to  ascertain 
what  the  facts  are,  and  having-  made  his 
flaiin,  he  may  delay  his  suit. 

**rt  mav  also  he  remarked  that  the  con- 
tract  is  not  a  stipulation  for  exemption  from 
responsibility  for  the  defendants*  negligenee, 
or  for  that  of  their  servants.  ,  .  .  Hut 
an  agreement  that  in  case  of  failure  by  the 
i-arrier  to  deliver  tlie  goods  a  claim  shall 
be  Duule  by  the  bailor,  or  by  the  conaignee, 
within  a  specified  period,  if  that  period  be 
a  reasoaa))le  one.  is  altogether  of  a  different 
<'haraeter.  It  contravenes  no  public  policy. 
It  exeuaes  no  negligence.  It  is  perfectly 
«*onsistent  with  holding  the  carrier  to  the 
fullest  roeamire  of  good  faitli,  uf  diligence, 
;uid  of  capacity  which  the  fttrictest  rules  of 
1  he  common  law  ever  required.  .  .  .  The 
defendants  are  an  express  company.  We 
•  aimot  close  our  eyes  to  the  nature  of  their 
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business.  They  carry  small  parcels,  eabiiy 
lost  or  mislaid,  and  not  easily  traced.  They 
carry  them  in  great  numljers.  Express  com- 
panies are  modern  conveiiieneei^,  and  notori- 
ously they  are  very  largely  employed.  They 
may  carry — they  often  do  carry — hundreds, 
even  thousands,  of  packages  daily.  .  .  . 
If  a  bailor  may  delay  giving  notice  to  them 
of  a  loss,  or  making  a  elaim  indefinitely, 
they  may  not  be  able  to  trace  the  parcels 
bailed,  and  lo  recover  them,  if  accidently 
niissent,  or  if  they  have  in  fact  been  proper- 
ly delivered.  With  the  bailor  the  bailment 
is  a  single  transaction,  of  which  he  has  full 
knowledge j  with  the  bailee  it  is  one  of  a 
multitude.  There  is  no  liardship  in  requir- 
ing the  bailor  to  give  notice  of  the  lose,  if 
any,  or  make  a  claim  for  compensation  with- 
in a  reasonable  time  after  he  has  delivered 
the  parcel  to  the  carrier.  There  is  great 
Iiardship  in  rcipiiring  the  carrier  to  account 
for  the  parcel  long  after  that  time,  when 
he  has  had  no  notice  of  anv  failure  of  duty 
on  his  part,  and  when  tlie  lapse  of  time 
has  made  it  diflficult,  if  not  inn)o**silile,  lo  as- 
certain the  actual  facts.  For  these  "reanon:* 
such  limitations  have  been  held  valid  in 
similar  contracts,  even  wlien  they  seem 
to  be  less  reasonable  than  in  the  contracts 
of  common  carriers.  I 

"Policies  of  fire  insurance,  it  is  well 
known,  usually  contain  stipulations  that 
the  insured  shall  give  notice  of  a  loss  and 
furnifth  proofv  thereof  within  a  brief  period 
after  the  fire;  and  it  is  imdoubted  that  if 
such  notice  and  proofs  have  not  been  given 
in  the  time  designated,  or  have  not  been 
waived,  the  insurers  are  not  liable.  Such 
conditions  have  always  been  considered  rea- 
sonable, because  they  give  the  insurers  an 
opportunity  of  inquiring  into  the  circum- 
stances and  amount  of  the  hats  at  a  time 
when  inquiry  may  be  of  service.  And,  ntill 
more,  I'onditions  in  policies  of  fire  insur- 
ance that  no  action  Bhall  ))e  brought  tor  the 
recovery  of  a  loss  lUIle^s  it  shall  be  com^ 
menced  within  a  speciKed  time,  less  than 
the  statutory  period  of  limitations,  are  en- 
forced,  as    not   against    any    legal    policy. 

•         •         • 

''Our  conclusion,  then,  founded  upon  the 
analogous  decision  of  the  courts.  a&  well  a 4 
upon  sound  reason,  is  that  the  expreft»b  agree- 
ment betn-een  the  [larties  averred  in  th^  plea 
was  a  reasonable  one,  and  In^nce  that  it  was- 
not  against  the  policy  of  the  law.  It  pur- 
])orted  to  relieve  the  defendants  from  no 
part  of  the  obligations  of  a  common  carrier 
They  were  bound  to  the  same  diligence, 
fidelity,  and  care  as  they  would  have  been 
re<juired  to  exercise  if  no  such  agreement; 
had  been  made.  All  that  the  •stipulation 
required  was  that  the  shipper,  in  case  the 
package  was  lost  or  damaged,  sliould  assert. 
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his  claim  in  season  to  enable  the  defendants 
to  ascertain  the  facts;  in  other  words,  that 
he  sliould  assert  it  within  ninety  days." 

See  also  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Gray,  —  Okla.  — ,  16.5  Pac.  157;  St.  Louis 
&  S.  F.  R.  Co.  V.  Wynn,  —  Okla.  — ,  153 
Pac.  1156:  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Craig,  —  Okla.  — ,  157  Pac.  87;  A.  J.  Phil- 
lips Co.  V.  Grand  Trunk  Western  R.  Co.  236 
U.  S.  662.  59  L.  ed.  774,  35  Sup.  Ct.  Rep. 
444.  Numerous  other  authorities  might  be 
cited  as  to  the  validity  and  reasonableness 
of  the  provisions  of  the  contract.  We  do 
not  think  it  is  necessary  to  present  them 
Iiere.  To  our  minds  this  provision  of  the 
i-t>iitract  is  reanonable,  just,  and  valid;  it 
did  not  relieve  the  carrier  from  respon- 
sibility for  any  act  of  negligence,  but  merely 
imposed  upon  the  shipper  or  consignee  the 
duty  of  presenting  a  claim  for  damages 
within  the  period  of  time  stated,  and  unless 
this  provision  of  the  contract  has  been  com- 
plied with,  recovery  cannot  be  had. 

Second.  If  this  provision  of  the  contract 
was  valid,  and  if  it  is  just  and  reasonable, 
and  it  .was  so  regarded  by  the  parties  and 
the  trial  court,  is  there  any  evidence  in  this 
record  that  justified  the  trial  court  in  sub- 
mitting thi^J  ease  to  the  jury?  We  think  not. 
All  the  evidence  bearing  upon  this  question 
may  l)e  found  at  pages  145,  146,  and.  147 
of  the  case  made,  which  is  presented  here 
verl>atim : 

Jue  McElreath,  recalled.  Direct  examina- 
tion by  Mr.  Bolen: 

Q.  You  stated  you  got  to  Ada  with  these 
cattle  on^  the  10th  of  June,  1912? 

A.  Yes. 

Q.  And  the  record  shows  you  filed  suit 
on  the  18tii  day  of  October,  ninety-eight 
days  after  that.  Now,  please  state  to  the 
jury  whether  or  not  you  notified  the  Rock 
Island  Railway  Company  by  letter  through 
your  attorney  of  your  claim  for  damages 
within  ninety  days  from  the  time  you  ar- 
rived at  Ada^ 

By  Mr.  Moore:  Defendant  objects  to  the 
question  as  being  incompetent,  irrelevant, 
and  immaterial;  goes  to  a  very  material 
part  of  the  cane.    That  raises — 

By  the  Court:  Objection  overruled. 

j3y  Mr.  Moore:  Defendant  excepts. 

A.  I  did  some  thirty  or  forty  days  before 
thit*  suit  was  filed.  Mr.  Bolen,  my  attorney, 
got  the  address  from  I.  McNair,  Frisco 
agent. 

Q.  You  present  when  I  phoned  Mr.  Mc- 
Elreath? 

A.  Yes,  sir. 

Q.  Live  stock  claim  agent  for  the  Rock 
Island  1 

A.  Yes,  sir. 

Q.  You  present  when  I  wrote  the  letter? 
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A.  Yes,  sir.  We  got  the  address  from  Mr. 
McNair.  Mr.  Bolen  telephoned  Mr.  McNair 
for  the  address  of  the  Roak  Island  live 
stock  agent. 

Q.  Who  mailed  the  letter? 

A.  I  mailed  the  letter.  You  gave  it  to 
me,  and  I  brought  it  down  and  mailed  it. 

Cross-examination  by  Mr.  Moore: 

Q.  Who  is  Mr.  McNair? 

A.  Frisco  agent. 

Q.  He  gave  you  the  name? 

A.  Gave  it  to  Mr.  Bolen. 

Q.  Don't  know  what  name  he  gave  yon'i 

A.  No,  sir. 

Q.  Don't  know  what  the  address  was? 

A.  Someone  in  Chicago,  Illinois. 

Q.  Live  stock  agent? 

A.  I  think  that  is  what  he  asked  for; 
live  stock  agent's  address. 

Q.  Mr.  McElreath,  do  you  not  know  there 
is  no  such  officer  of  the  Rock  Island  Com* 
pany  called  live  stock  agent? 

A.  I  don't  know. 

Q.  All  you  know  you  wrote  to  someone 
whose  address  you  got  from  Mr.  McNair? 

A.  Mr.  Bolen  asked  Mr.  McNair  for  the 
proper  address  of  someone  to  notify  of  this 
claim. 

Q.  I'^ou  wrote  it  on  the  typewriter? 

A.  Yes,  sir. 

Q.  You  got  a  carbon? 

A.  I  don't  know. 

Q.  Y'^ou  know  whether  it  is  the  euatom  of 
Mr.  B<^n  to  preserve  copies  of  kis  letters? 

A.  1  don't  know. 

Redirect  examination  by  Mr.  Bolen: 
Q.  It  was  claim  agent  been  calling  live 
stock  agent? 
A.  Yes,  sir. 

Re-cross-examination  by  Mr.  Bolen: 
By  Mr.  Moore:  Objected  to;  it  is  in  evi- 
dence that  Mr.  Bolen  telephoned  to  Mr.  Mc- 
Nair ;  and  ask  it  all  be  stricken. 

By  the  Court;  I  will  strike  out  the  tes- 
timony of  what  Mr.  McNair  said  to  Mr. 
Bolen ;  I  will  leave  the  testimony  as  to  writ- 
ing the  letter  and  mailing  the  letter. 

(Witness  excused.) 

In  our  judgment,  this  does  not  substan- 
tially comply  with  this  provision  of  the 
contract.  While  it  is  true  that  the  ques- 
tion as  to  whether  or  not  the  notice  was 
given  in  time  was  submitted  to  the  jury, 
and  the  jury  found  that  the  notice  was  given 
in  time,  yet  before  a  jury  can  decide  any 
question  of  fact,  some  competent  evidence 
sufficient  to  justify  a  decision  should  be 
presented  to  them.  This  record  fails  to  show 
that  any  notice  was  given  to  the  company 
within  the  time  fixed  by  the  contract,  as 
the  only  evidence  upon  that  issue  is  that 
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Avithin  thirty  or  forty  days  before  suit  was 
iiled  the  notice  was  given  in  manner  and 
Jorm  stated;  yet.it  was  not  within  the  time 
named  in  the  contract. 

Entertaining  the  view  that  the  provision 
oi  the  contract  is  valid  and  binding,  and 
that  before  recovery  can  be  had  it  must  be 
shown  that  substantial  compliance  there- 
with was  had,  and  that  the  evidence  here  is 


insufficient  for  that  purpose,  the  judgment 
of  the  lower  court  is  therefore  reversed, 
and  this  cause  remanded  for  a  new  trial 

Per  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  denied  January  8, 
1918. 
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JOSEPH  ZBHR  and  Wife,  Plffs.  in  Err., 

V. 

GEORGE  W.  MAY. 
(—  Okla.  — ,  169  Pac.  1077.) 

Homestead  —  purchase-money  lien. 

1.  No  homestead  right  can  be  acquired  or 
asserted  in  land  upon  which  the  purchase 
money  is  unpaid,  either  in  whole  or  in  part, 
as  against  the  party  to  whom  such  purchase 
money  is  due. 

For  other  etue^  see  Homestead,  IL  i»  Big, 
1-52  N,  8. 

8aine  -*  money  lent* 

2.  Money  paid  for  land  by  a  third  person 
directly  to  the  grantor  for  the  grantee,  at 
the  grantee's  request,  is  generallv  consid- 
ered purchase  money  as  against  the  home- 
stead right  of  the  grantee,  and  entitles  the 
person  so  advancing  the  purchase  money  to 
be  subrogated  to  all  ^e  rights  of  the  grant- 
or as  regards  the  vendor's  lien. 

For  other  ooeee,  see  Hinnestead,  IL  in  Dig. 
l-^Z  N.  8. 

Same  —  constttnlioiftal  provision. 

3.  Under  §  2,  art.  12,  of  the  Constitu- 
tion, the  homestead  of  the  family  is  not 
exempt  from  forced  sale  for  the  payment  of 
the  purchase  money,  or  a  part  of  the  pur- 
chase money,  for  such  homestead. 

For  other  oasee,  $ee  Homestead,  IL  in  Dig, 
1-^2  N.  8. 

(]>eQember  4,  1917.) 

ERROR  to  the  District  Court  of  Alfalfa 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  compel 
specific  performance  of  a  contract  for  the 
purchase  of  defendants'  interest  in  certain 
real  property.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  R.  Carpenter,  for  plaintiffs  in 
error: 

There  is  nothing  in  the  contract  between 

Headnotes  by  Raikey,  J. 

Note. —  For  homestead  exemption  as 
against  claim  for  money  loaned  by  third 
person  to  pay  off  existing  purchase-money 
obligation,  see  note  to  Phillips  v.  Colvin, 
l».RA.1915E,  875,  and  other  notes  of  col- 
lateral interest  therein  referred  to, 
L.R.A.1918C. 


plaintiff  and  defendant  Joseph  Zehr  that 
would  entitle  plaintiff  to  the  relief  of  sub- 
rogation, 

37  Cyc.  375,  376,  390;  Traders  Bank  v. 
Myers,  3  Kan.  App.  636,  44  Pac.  292;  Gads- 
den V.  Brown,  Speers,  Eq.  37 ;  Suppiger  v. 
Garrels,  20  111.  App.  625;  Brown  v.  Rouse, 
126  Cal.  645,  58  Pac.  267 ;  Guy  v.  DuUprey, 
16  Cal.  196,  76  Am.  Dec.  618;  Myers  v. 
Sierra  Valley  Stock  &  Agri.  Asso.  122  Cal 
669,  55  Pac.  689;  Packard  v.  Dunfee,  119 
App.  Div.  599,  104  N.  Y.  Supp.  141;  Dreeso 
V.  Myers,  52  Kan.  126,  39  Am.  St.  Rep.  336, 
34  Pac.  349;  Kahn  v.  McConnell,  37  Okla. 
219,  47  L.R.A.(N.S.)  1189,  131  Pac.  682; 
Hyde  v.  Ishmael,  42  Okla.  279,  143  Pac. 
1044. 

Messrs.  Titus  &  Talbot  for  defendant  in 
error. 

Ralney,  J.,  delivered  the  opinion  of  the 
court: 

The  facts  necessary  to  a  determination  of 
this  case  are  substantially  as  follows:  In 
September,  1915,  the  plaintiffs  in  error,  Jo- 
seph Zehr  and  Anna  Zehr,  husband  and 
wife,  were  occupying  a  quarter  seotioa  of 
school  land  as  their  homestead.  Josefih 
Zehr  was  the  lessee  of  said  tract  ol  luid, 
and  as  such  owned  the  improvements  there- 
on, and  had  the  preference  right  to  purchase 
the  same,  but  had  no  other  title  to  it.  This 
land  was  ordered  sold  as  provided  by  law. 
on  September  10, 1916,  at  which  time  Joseph 
Zehr  was  indebted  to  the  state  of  Oklahoma 
in  the  sum  of  $679.90,  for  rent  of  the  land, 
and  for  the  payment  of  which  the  state  had 
a  lien  against  the  land  and  the  improve- 
ments placed  thereon  by  Zehr.  Zehr  did 
not  have  the  money  to  pay  the  rent,  nor 
to  make  the  initial  payment  of  6  per  cent, 
on  the  purchase  price  in  the  event  he  pur- 
chased the  land,  and,  on  the  day  of  the  sale, 
approached  defendant  in  error,  George  W. 
May,  plaintiff  below,  and  asked  May  if  he 
intended  to  bid  on  the  land.  It  was  not 
clear,  and  in  fact  there  is  a  conflict  in  the 
evidence,  as  to  whether  or  not  May  informed 
Zehr  he  intended  bidding  on  the  land.  May 
testified  that  he  informed  Zehr  that  he  did 
not  intend  to  bid  on  the  land,  if  Zehr  did. 
Zehr   testified  that   he   went   to  Mav.   and 
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asked  him  if  he  were  going  to  bid  on 
the  land,  and  that  May  replied  he  <May) 
did  not  know.  During  this  conversa- 
tion, which  was  just  a  short  time  before 
the  sale,  Zehr  informed  May  that  if  hu 
(Zehr)  bought  the  land  he  would  convey  it 
and  his  improvements  to  him  (May),  pro- 
vided they  could  agree  upon  the  price. 
After  some  negotiations  May  agreed  to  pur- 
chase the  land  from  Zehr  for  $500  above 
the  appraised  value  of  the  land  and  the 
improvements.  It  does  not  appear  from  the 
evidence  that  any  effort  was  made  to  keep 
others  from  bidding  on  the  land,  except 
that  Zehr  went  to  a  Mr.  Hinkle  and  asked 
him  if  he  were  going  to  bid  on  the  land, 
and  that  Hinkle  replied  that  he  was  not, 
if  Zehr  wanted  it  himself.  After  the  land 
was  bid  in  by  Zehr,  May  paid  the  state  of 
Oklahoma  the  initial  payment  of  $270  and 
the  $079.90  delinquent  rent  due  the  state 
bv  Zehr.  A  written  contract  was  then  en- 
tered  into  between  Zehr  and  May.  Zehr 
agreed  to  have  his  wife  sign  this  contract, 
but  this  she  refused  to  do.  The  contract 
is  as  follows: 

Cherokee,  Oklahoma,  September  10,  1915. 
This  agreement,  made  and  entered  into 
this  10th  day  of  September,  1916,  by  and  be- 
tween Joseph  Zehr  and  Anna  Zehr,  parties 
of  the  first  part,  and  George  W.  May, 
party  of  the  second  part,  witnesseth:  That 
in  consideration  of  tlie  payment  of  the  sum 
of  six  hundred  seventy  nine  and  ®91oo 
(679.90)  dollars,  in  cash  this  day  paid  by 
•said  second  party  to  said  first  parties,  and 
the  further  sum  of  nineteen  hundred  twenty 
ftn^l  ^ioo  <$1»920.10)  dollars,  to  be  paid  as 
hereinafter  specified,  said  parties  of  the 
ftrst  part  bargain  and  sell  to  said  party  of 
the  second  part  all  their  right,  title,  and  in- 
terest in  and  to  the  southwest  quarter  of 
section  thirty-six  (36),  township  twenty- 
eight  <28)  north,  of  range  twelve  (12) 
W.  I.  M.,  Alfalfa  county,  state  of  Okla- 
homa. That  said  transfer  to  said  second 
party  is  to  be  made  by  said  first  parties 
as  soon  as  can  be.  and  under  the  methods 
and  plans  as  provided  by  the  commission- 
ers of  the  land  office  of  the  state  of  Okla- 
homa. It  is  understood  by  said  parties 
that  said  land  was  purchased  by  said  first 
parties  this  day  at  public  sale  of  school 
lands  bv  the  state  of  Oklahoma,  at  the  sum 
of  $5,400,  which  said  sum  is  to  be  evidenced 
by  a  cash  payment  this  day  made  in 
the  sum  of  $270.  and  the  balance  bv  the 
plan  as  .provided  bv  said  commissioners 
aforesaid;  that  said  second  party  assumes 
and  agrees  to  pay  said  sum  of  $o,400,  and 
has  this  day  advanced  and  paid  said  sum 
of  $270,  the  said  advance  payment,  to  said 
commissioners  aforf^said.  It  is  further 
J..K.A.1018C. 


understood  that  the  appraised  value  of  the 
Improvements  on  said  land,  and  which  were 
the  property  of  said  first  parties,  is  the 
sum  of  $2,100;  that  said  second  party 
agrees  to  pay  said  suln  to  said  first  parties, 
and  an  additional  sum  of  $500,  making  a 
total  pa\anent  to  said  fli^st  parties  by  f^aid 
second  party  of  the  sum  of  $2,600.  That 
there  is  due  as  rent  on  said  land  to  said 
commissioners  aforesaid  the  sum  of  $Q1^.- 
90,  and  which  sum  is  required  to  be  paid 
in  order  to  effect  the  sale  from  the  commis- 
sioners aforesaid  to  said  first  parties,  and 
which  sum  said  second  party  has  this  day 
advanced  as  aforesaid.  It  is  further  under- 
stood and  agreed,  and  said  second  party 
hereby  promises  and  agrees,  to  pay  to  said 
parties  of  the  first  part  said  sum  of  $1,920.- 
10,  the  balance  due  them  as  aforesaid  at  the 
time  that  they  complete  the  transfer  of  such 
title  to  said  land  as  is  provided  by  the 
rules  and  regulations  of  the  commissioners 
aforesaid,  governing  such  lands.  Possession 
of  said  land  and  property  to  be  given 
by  said  first  parties  to  said  second  party 
within  60  days  from  date  hereof.  Said 
second  party  to  have  Immediate  possewion 
for  the  purpose  of  putting  in  wheat.  This 
contract  is  binding  upon  the  heirs,  admin- 
istrators, executors  and  assigns  of  the 
parties  hereto. 

In  witness  whereof  said  parties  havo 
hereunto  set  their  hands  this  10th  dav  of 
September,  1015.  Joseph  Zehr, 


t^  ■  ■!  ■  ^m 


Parties  of  the  First  Part. 

Ge&rge  W.  May, 
Party  of  the  Second  Part. 

Zehr  agreed  to  have  his  wife  Anna  Zelir. 
sign  the  above  contract,  but  this  she  refused 
to  do.  Upon  her  failure  to  sign  the  con- 
tract, and  when  they  both  refused  to 
comply  with  the  terms  thereof,  or  to 
return  the  money  advanced,  May  insti- 
tuted the  present  action  alleging  the  abi>vr 
facts,  and  asked  for  a  specific  perforraaiK>e 
of  the  contract,  or,  in  the  alternative,  that 
he  be  decreed  to  have  a  Hen  on  the  hind 
for  the  purchase  price  so  paid  by  him.  The 
defendants  filed  a  denial,  and  the  d*nVnd- 
ant  Anna  Zehr  filed  an  additional  answer, 
in  which  she  asserted  a  homestead  in- 
terest in  the  property  and  the  invalidity 
of  the  contract,  for  the  reason  that  the 
same  was  not  signed  by  her.  The  lase 
was  tried  to  the  court,  without  a  jury, 
and  on  the  issues  presented  the  court  made 
the  following  findings  of  fact:  ''And  the 
court  finds  that  the  land  involv<*d  in  this 
action,  to  wit,  the  fjouthwest  quarter  of 
peetinn  lliirty-six  (30),  township  twenty- 
eight  (2H»  north,  of  range  twelve  (12)  W. 
I.  M.,  Alfalfa  county,  Oklahoma,  was  the 
homestead    of    the    defendants,    and    that 
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by  reason  thereof  the  ooutraot  set  out  in 
plaintifiTs  petition  wae  and  is  void  aa  not 
signed  by  the  wife  of  Joseph  Zehr.  And  the 
court  farther  finds  that  the  money  so  ad- 
vanced by  plaintiff  on  the  10th  day  oi  Sep- 
tember, 1915,  being  the  amount  sued  for  in 
this  action,  was  used  by  defendant  Joseph 
Zehr  in  payment  of  the  amount  due  the 
«tate  of  Oklahoma,  as  alleged  and  set  out  in 
plaintiff's  petition,  and  that  hj  reason 
thereof  plaintiff  is  entitled  to  be  sub- 
rogated to  the  lien  held  by  the  state  for 
the  sums  so  paid." 

Judgment  was  then  rendered  for  the 
plaintiff  for  the  sum  of  $999.73,  and  said 
^um  was  adjudged  to  be  a  lien  against  the 
land,  subject  to  the  lien  of  the  atatd  for 
the  unpaid  purchase  price.  And  it  waa 
further  ordered  that,  in  event  the  defend- 
iints  did  Bot  pay  the  judgment  within  eight 
months,  an  execvition  issue  against  said 
land,  and  that  the  same  be  sold,  subject 
to  the  lien  of  the  state,  as  upon  execution, 
and  that  the  proceeds  be  applied  in  the 
payment  of  the  costs  of  suit  and  sale,  and 
to  the  payment  of  the  judgment  of  the 
plaintiff,  with  interest,  and  that  the  resi- 
due be  brought  into  court  to  be  disposed 
of  as  the  oourt  should  order.  Ii^om  this 
judgment  Joseph  Zehr  and  his  wife  ap- 
pealed to  this  court. 

While  the  question  has  been  raised  in 
mme  cases  as  to  whether  or  not  mere  po»- 
seftsion  without  title  is  sufficient  to  sup* 
port  the  homestead  right,  the  courts  gen-> 
erally  adhere  to  the  view  that  such  pos« 
<<esfnoii  is  sufficient  to  give  the  party  in 
fKMsession  the  homestesd  right  against  all 
the  world  but  the  true  owner,  and  tbe 
^hrs  would  therefore  have  a  homestead 
right  in  the  land,  which  they  were  hold^ 
mg  and  occu])ying  as  lesseee,  but,  under 
the  terins  of  the  act  providing  for  the  leasing 
of  the  public  lands,  this  right  expired  «t 
the  expiration  of  the  lease,  or  when  the 
land  wa«  sold  by  the  state.  Okla.  Refv. 
Uws  1910,  §  7171.  Therefore  when  tilts 
land  was  sold  by  the  state,  on  September 
10th  1915,  all  the  homestead  rights  of  the 
lessees,  Joseph  Zehr  and  Anna  Zehr,  his 
^ife,  expired;  but,  since  he  was  the  pur- 
chaser at  Miid  sale,  he  became  the  equi- 
table owner  of  the  land,  and  a  new  home- 
!<tead  right  in  favor  of  him  and  his  wife  im- 
mediately attached  thereto,  subject  to  the 
lien  of  the  state,  given  by  §  71ft2,  Rev.  Laws 
of  Oklahoma,  1910,  which  reads  as  follows: 
*'The  state  shall  have  first  lien  upon  all 
lands  sold  under  this  article  together  with 
all  improvt*ment8  and  appurtenanceH  there- 
unto l>etonging.  until  all  payments,  hoth 
principal  and  iiintere«4t,  are  made  thereon." 


entitled  to  a  lieu  for  the  money  advanced 
by  him  and  used  by  Zehr  in  the  purchasi^ 
of  the  land  from  the  state?  It  is  weil 
settled  that  no  homestead  right  can  be 
acquired  or  asserted  in  land  upon  which 
the  purchase  money  is  unpaid,  either  in 
whole  or  in  part,  as  against  the  party  to 
whom  such  purchase  money  is  due.  Brown 
V.  Ennifl,  09  Ark.  123,  8(5  Am.  St.  Rep. 
in,  ftl  8.  W.  379:  Wilhelm  v.  Loeklar, 
46  Fla.  575,  110  Am.  St.  Rep.  Ill,  35  So.  G; 
Strohecker  v.  Irvlue,  76  Ga.  639,  2  Am. 
St.  Rep.  62.  In  such  oa.<ies,  although  the 
land  may  be  impressed  with  tlie  home- 
stead character,  it  remains  subordinate 
to  the  lien  for  the  unpaid  purchase  price> 
and  in  the  event  of  a  default  in  the  pay- 
ment of  the  said  purchase  price,  the  same 
may  be  sold  and  the  proceeds  thereof  ap- 
plied in  satisfaction  of  the  judgment  for  the 
purchase  mimey.  Austin  v  Underwood. 
37  111.  438,  87  Am  Dec.  254;  Magee  v. 
Ma^ee,  61  111.  500,  99  Am.  Dtc.  571; 
Steger  v.  Traveling  Men's  Bldg.  &  L.  Asso. 
208  III.  236,  100  Am.  St.  Rep.  225,  70  >s\ 
£.  236. 

Does  this  rule  apply  where  the  money 
i3  advanced  or  loaned  by  a  third  person? 
The  general  rfile  is  stated  in  13  R.  C.  L. 
f  67,  p.  604,  as  follows:  ''Money  paid  for 
land  by  a  third  person  direetly  to  the 
grantor  for*  the  grantee  is  generally  ooasid- 
ered  purchase  money  as  agtiiuBt  the  home* 
stead  right  of  the  grantee  and  entitles  the 
person  so  advancing  the  purchase  money 
to  be  subrogated  to  all  the  rights  of  the 
grantor  as  regards  the  vendor's  lien/' 

While  there  are  a  few.  decisions  to  t^ 
effect  that  the  person  Who  furnishes  the 
money  td  tbe  purobaser  to  enable  him  to 
pay  the  seller  for  the  homestend  is  not 
entitled  to  a  lien  for  the  money  advanced, 
the  rule  is  inequitable,  and  is,  in  dur 
opinion,  clearly  against  the  weight  of  au- 
thority. In  86  Am.  Si.  Sep.,  page  180.  in 
the  notes  to  the  ease  of  Brown  v.  Emiis. 
69  Ark.  123,  61  S.  W.  379,  there  is  a 
collection  of  numerous  authorities  on  the. 
question  undt^r  consideration,  from  which 
the  general  rule  is  deduced  as  above  stated 
See  also  Austin  v.  Underwood,  supra; 
Magee  v,  Map:ee.  51  111.  500,  99  Am.  Dec. 
571.  But  even  wliore  the  general  rulr 
obtains,  the  mere  fact  that  money  was 
borrowed  and  used  to  satisfv  an  indebted- 
ness  secured  by  the  homestead  does  not 
entitle  tlie  party  furnishing  the  money  to 
he  subrojrated  to  such  claim,  and  where  on** 
loans  money  to  a  purchaser  of  land  without 
any  distinct  understanding  or  agreement 
that  the  money  is  to  be  used  in  the  pur- 
chase   of    the    homestead    or    the    erection 


of    improvements   thereon,   the   tranKaction 
The    question    then    arises:      Was    May    does  not  create  a  lien  against  such  home- 
L.RA.1918C.  '  28 
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stead.  The  distinction  recognized  by  meet 
of  the  courts  is  stated  in  the  case  of 
Carey  v.  Boyle,  53  Wis.  574,  11  N.  W.  47 
wherein  the  court  said:  "It  must  be 
understood  that  the  extension  of  this 
equity  to  a  third  person  is  strictly  con- 
fined to  those  who  furnish  or  advance 
the  purchase  money  to  the  purchaser  in 
such  manner  that  they  can  be  said  either 
to  have  paid  it  to  the  vendor  personally, 
or  caused  it  to  be  paid  on  behalf  or  for 
the  benefit  of  the  purchaser,  and  to  this 
extent  they  become  parties  to  the  trans- 
action. It  must  not  be  a  general  loan, 
to  be  used  by  the  purchaser  to  pay  the  con- 
sideration of  the  purchase,  or  to  be  used  for 
any  other  purpose  at  his  pleasure.  In  such 
case,  the  simple  fact  that  the  money  can  be 
traced  into  the  land  as  having  been  paid 
by  the  purchaser  to  the  vendor,  as  the 
whole  or  part  of  the  purchase  money,  gives 
the  person  who  loaned  it  no  such  right." 

Neither  will  the  mere  fact  that  bor- 
rowed money  is  subsequently  invested  in 
the  homestead  give  the  lender  any  lien  on 
the  premises.  The  case  of  Magee  v.  Magee, 
supra,  is  similar  to  the  case  at  bar,  in  that, 
at  the  time  the  money  was  advanced  by 
the  third  person  to  the  vendee,  the  vendee 
had  not  secured  a  deed  from  the  vendor,  and 
the  money  was  borrowed  for  the  purpose  of 
taking  up  the  payments  due  the  vendor  by 
the  vendee.  The  vendee  promised  to  ex- 
ecute a  mortgage,  which  he  never  did, 
and  the  court  held  that  the  money  advanced 
by  the  third  party  was  purchase  money, 
and  that  no  homestead  right  could  be  assert- 
ed to  prevent  the  sale  of  the  property  in 
payment  of  the  debt. 

Section  2,  art.  12,  of  our  Constitution, 
provides  that  "the  homestead  of  the  family 
shall  be,  and  is  hereby  protected  from  forced 
sale  for  the  payment  of  debts,  except 
for  the  purchase  money  therefor,  or  a  part 
of  such  purchase  money,  the  taxes  due 
thereon,  or  for  work  and  material  used 
in    constructing    improvements    thereon.     . 

The  case  of  Nichols  v.  Overaker,  16  Kan. 
54,  is  similar  in  principal  to  the  instant 
case.  It  was  there  held:  "Where  a  hus- 
hannd  and  wife  occupying  a  certain  piece 
of  land  as  their  homefitead,  but  without 
having  any  title  thereto,  and  N.  loans 
to  the  husband  a  certain  sum  of  money 
with  the  understanding  and  agreement  that 
said  money  should  be  used  in  purchasing 
said  land,  and  that  the  husband  shall  then 
give  his  note  and  mortgage  on  the  land 
to  X.  for  such  money,  and  such  money  is 
ho  used,  and  the  land  is  purchased  there- 
with, and  then  the  husband  executes  the 
note  and  mortgage  as  agreed,  but  the  wife 
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does  not  join  in  the  execution  of  either, 
nor  does  she  give  her  consent  thereto,  and 
she  has  no  interest  in  the  land  except 
as  the  wife  of  her  husband  and  as  an  oc- 
cupant with  him  of  the  land,  held,  that  the 
loaning  of  the  money,  the  purchasing  of  the 
land,  and  giving  of  the  note  and  mort- 
gage, are  not  separate  and  independent 
transactions,  but  are  parts  and  porifcionsof 
one  single  and  entire  transaction;  that 
they  were  all  done  in  and  about  the  pur- 
chase of  said  land,  and  to  accomplish  thai 
purpose;  that  the  obligation  to  repay  the 
money  is  an  'obligation  contracted  for  the 
purchase  of  said  premises,*  within  the 
meaning  of  §  9  of  article  15  of  the  Con- 
stitution, and  therefore  that  there  is  no 
homestead  exemption  law  as  against  the 
enforcement  of  such  obligation." 

The  court  further  observed  that  the  rule 
is  just  the  same',  as  if  no  exemption  law 
had  ever  been  adopted. 

Unquestionably  the  $270,  being  6  per 
cent  of  the  appraised  value  of  the  land, 
exclusive  of  the  improvements,  was  a  part 
of  the  purchase  price  of  the  land,  and  we 
also  think  that  the  delinquent  rent  in  the 
sum  of  $679.90  was  purchase  money  with- 
in the  spirit,  if  not  within  the  strict  mean- 
ing, of  the  term*  The  law  requires  the 
payment  of  this  delinquent  rent  before  Zehr 
was  permitted  to  buy  the  land,  and  it  was 
absolutely  necessary  for  this  money  to  be 
paid  before  he  and  his  wife  could  acquire 
any  homestead  right  whatever  in  the  land 
when  the  same  was  sold  by  the  state.  If 
the  land  had  been  puroliaaed  by  some 
other  person,  the  amount  of  the  delinquent 
rent,  under  the  law,  would  have  been  de- 
ducted by  the  state  from  the  appraised 
value  of  the  improvements  in  making  set- 
tlement with  Zehr.  It  seema  to  us  that  the 
money  required  under  the  law  to  be  paid 
in  order  to  consummate  the  purchase  of 
the  land,  under  the  circumstances  of  this 
case,  falls  clearly  within  the  spirit  of  the 
law.  It  would  be  highly  inequitable  to  per- 
mit Zehr  and  his  wife  to  enjoy  the  land 
in  controversy  as  a  homestead  as  against 
the  just  claim  of  May,  whose  money  pro- 
cured the  land  for  them.  The  money  was 
furnished  by  May  with  the  distinct  under- 
standing that  tlie  same  was  to  be  used  in 
part  payment  of  the  purchase  price,  and  the 
money  was  so  used,  and  the  homestead 
right  in  the  premises  so  purchased  is 
subordinate  to  the  lien  foir  the  pur<d&a8e 
money,  and  the  trial  court  did  not  err 
in  impressing  a  lien  thereon,  and  ordering 
the  land  sold  in  satisfaction  thereof. 

The  judge  of  the  trial  court  is  affirmed: 


All  the  justices  concur. 
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FRANK  R.  NOE,  Plff.  in  Err., 

V. 

T.  H.  SMITH  et  al. 
<—  Okla.  — ,  169  Pac.  1108.) 

Estoppel  •—  dothlniT  strauger  with  title. 

1.  When  an  instrument  which  clothes  an* 
other  with  the  indicia  of  title  to  property 
is  used  by  him,  the  equities  of  innocent  pur- 
chasers are  protected.  For  where  the  true 
uwuer  holds  out  another  or  allows  him  to 
appear  as  the  owmer  of,  or  as  having  full 
power  of  disposition  over,  the  property,  and 
thus  leads  a  third  person  to  do  what  he 
would  not  otherwise  have  done,  the  owner 
viU  not  then  be  allowed  to  subject  such 
third  person  to  loss  or  injury  by  disappoint- 
ing the  expectations  upon  which  he  acted. 
For  other  caaes,  8ee  Estoppel,  IIL  y,  2,  in 

Dig.  1-S2  N.  S. 
Deed  —  consideration  —  oanoelation  of 
debt. 

2.  (a)  The  complete  satisfaction  and  dis- 
charge of  an  antecedent  debt  is  a  valuable 
consideration  for  the  conveyance  of  real  es- 
tate. 

(b)  A  complete  satisfaction  and  discharge 
of  a  pre-existing  debt  to  a  partnership  is  a 
valuable  consideration  for  the  conveyance 
of  real  estate  to  a  member  of  the  firm,  since 
the  proportion  of  the  sum  credited  upon  the 
account  owned  by  the  other  members  of  the 
firm  is  cast  upon  that  member  to  whom  the 
real  estate  is  conveyed. 
for  other  case9,  $ee  Oontract8,  I.  o,  2,  in 

Dig.  l-$2  2V.  S, 

Vendor      and      purchaser  —  value  — 
change  of  position. 

3.  Where  a  purohaser  in  good  faith  and 
witheut  Botioe  has  changed  hie  position  for 
tka  worse,  and  is  placed  in  a  worse  condi- 
tion than  he  was  before,  he  is  a  purchaser 
for  value,  and  is  entitled  to  the  protection 
of  the  Recording  Acts. 

for  other  caacSf  see  Vendor  and  Purchaser, 
III.  in  Dig.  1-62  V,  flf. 

(November  27,  1917.) 

ERROR  to  the  District  Court  for  Seminole 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  quiet 
title  to  certain  real  estate.    Reversed. 
The  facta  are  stated  in  the  opinion. 
Mr.  Jolin  W.  WiHmott,  for  plaintiff  in 
error: 

Plaintiff  in  error  being  a  bona  fide  pur- 
chaser  for    value,    without   notice   of   any 

Headnotes  by  Bbett,  J. 

\ote.  —  For  discharge  of  antecedent  debt 
as  a  consideration  sustaining  onc*s  charac- 
ter as  a  bona  fide  purchaser  or  eneum- 
"i'rancer  for  value,  entitled  to  protection  of 
Kecordlng  Acts,  see  annotation  following 
this  case,  post^  438. 
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equities  in  T.  H.  Smith  (plaintiff  below), 
the  trial  court  erred  in  holding  that,  be- 
cause the  former  paid  $295.85  of  the  $1,000 
consideration  by  paying  and  satisfying  the 
account  of  D.  A.  Marlow  upon  the  books  of 
the  Noe  Brothers  in  that  amount,  he  should 
be  deprived  of  the  land,  and  be  entitled  only 
to  reimbursement  to  the  extent  of  the  actual 
cash  money  paid  out  by  him. 

39  Cyc.  1699;  Saffold  v.  Wade,  51  Ala. 
214;  Gassen  v.  Hendrick,  74  Cal.  444,  16 
Pac.  242;  Jerome  v.  Carbonate  Nat.  Bank, 
22  Colo.  37,  43  Pac.  215;  Harris  v.  Evans, 
134  Ga.  161,  67  S.  E,  880;  Pugh  v.  Highley, 
152  Ind.  252,  44  L.R.A.  392,  71  Am.  St. 
Rep.  327,  53  N.  E.  171;  Busey  v.  Reese, 
38  Md.  264;  Hanold  v.  lUys,  64  Mich. 
439,  8  Am.  St.  Rep.  835,  31  N.  W.  420; 
O'Hara  v.  Alexander,  56  Miss.  316;  State 
Bank  v.  Frame,  112  Mo.  602,  20  S.  W. 
620;  Clements  v.  Doerner,  40  Ohio  St.  632; 
Cammack  v.  Soran,  30  Gratt.  292;  Nugent 
V.  Gifford,  1  Atk.  463,  26  Eng.  Reprint, 
294;  Tobin  v.  Benson,  —  Tex.  Civ.  App. 
— ,  152  S.  W.  642;  2  Pom.  Eq.  Jur.  3d  ed. 
p.  1335;  Alder -Goldman  Commission  Co. 
V.  Clemens,  64  Ark.  197,  41  S.  W.  417;  2 
Warvelle,  Vend.  &  P.  2d  ed.  §  606;  Boone 
V.  Chiles,  10  Pet  210,  9  Ln  ed.  400. 

Messrs.  Crump,  Fowler,  &  Skinneri  S. 
S.  Orwlg,  and  T.  S.  Cobb  for  defendant  in 
error  Smith. 

Bretty  J.,  delivered  the  opinion  of  the 

court  I 

This  action  was  commenced  in  the  dis- 
trict court  of  Seminole  county  by  T.  H. 
Smithy  one  of  the  defendants  in  error,  as 
plaintiff,  against  Frank  R.  Noe  and  D.  A. 
Marlow,  as  defendants*  to  quiet  title  in  a 
120-acre  tract  of  land  described  in  the  peti- 
tion.    The  material  facts  are: 

That  the  land  was  originally  owned  by 
a  Seminole  freedman,  who  in  1911  deeded 
the  land  to  D.  A.  Marlow  by  general  war- 
ranty deed  for  a  consideration  of  $800. 
Smith,  however,  furnished  the  purchase 
price  of  the  land.  Marlow  later  filed  suit, 
in  his  own  name,  to  cancel  an  outstanding; 
spurious  deed  and  quiet  title  to  the  land 
in  himself.  In  the  summer  of  1912,  Smith 
requested  Marlow  to  execute  a  quitclaim 
deed  to  him,  which  Marlow  refused  to  do. 
In  March,  1913,  Marlow  conveyed  the  land 
by  warranty  deed  to  the  defendant  Noe  for 
a  consideration  of  $1,000.  Marlow  owed 
Noe  Brothers,  of  which  firm  defendant 
Frank  R.  Noe  was  a  member,  $205.85,  and 
the  defendant  Noe  credited  tliis  account  in 
full,  and  paid  Marlow  the  difference  of 
$704.15  in  cash.  When  Noe's  deed  was 
placed  of  record,  Smith  immediately  notified 
him  that  Marlow  did  not  own  the  land,  but 
onlv  held  it  in  trust  for  him.    Also  told  Noe 
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that  he.  had  \>etter  take  steps  to  protect  him* 
self  against  Marlow*8  fraud,  sinee  he  intend- 
ed to  file  suit  at  once  to  cancel  the  deed. 

Tlie  suit  was  liled,  and  Smith's  petition 
alleges  in  substance  that  he  furnished  the 
full  consideration  for  the  purchase  of  said 
land,  and  that  title  was  taken  in  the  name 
of  the  defendant  Marlow,  the  defendant 
Marlow  holding  the  legal  title  in  said  land 
for  the  use  and  benefit  of  Smith,  the  equi- 
table owner,  and  that  thereafter  said  land 
was  conveyed  by  said  Marlow  to  Xoe,  at 
which  time  the  said  Noe  well  knew  that 
said  Smith  was  the  owner  of  said  land,  and 
that  said  Xoe  was  therefore  not  an  inno- 
cent purcliaser  of  ^nie  for  value,  and  prays 
that  the  court  decree  him  the  owner  of  said 
land,  and  quiet  the  title  thereto  in  him. 
Xoe  answered  by  general  denial,  and  also 
that  he  was  an  innocent  purchaser  for  value. 

The  only  issue  raised  by  the  pleadings 
upon  which  there  was  any  controversy  is 
whether  or  not  Noe  was  an  innocent  pur- 
chaser for  value.  Tlie  case  was  tried  to 
the  court  and  upon  this  controverted  ques- 
tion the  court,  in  his  finding  of  facts,  says : 
**\Vhile  there  are  a  number  of  circum- 
stances in  this  case  that  would  justify  the 
court  in  finding  that  the  defendant  was  not 
ah  innocent  purchaser,  yet  the  said  circum- 
stances are  susceptible  of  explanation,  and, 
being  so  explained,  the  court  concludes  that 
the  defendant  Frank  Noe  was  an  innocent 
purchaser,  to  the  extent  of  the  amount  of 
the  money  actually  paid,  to  wit,  $704," 

The  court  then  proceeded  to  cancel  the 
deed  from  Marlow  to  Noe,  and  quiet  title  in 
Smith,  and  gave  Noe  judgment  against  both 
Smith  and  Marlow  for  $704.13,  which  was 
the  amount  of  the  purehade  price  that  Noe 
paid  in  cash.  The  case  ie  brought  here  by 
Xoe  by  petition  in  error  and  case  made, 
asking  for  a  reversal,  and  that  he  be  ad- 
judged owner  of  the  land  in  controversy. 
And  Smith  files  his  cross  petition,  and  asks 
that  he  be  relieved  of  that  part  of  the 
judgment  requiring  him  to  reimburse  Noe 
for  the  cash  Noe  paid  Marlow  in  the  deal. 

The  one  question  in  this  case  which  must 
determine  the  rights  of  the  parties  is  wheth- 
er or  not.  under  the  law  and  facts,  Noe  was 
an  innocent  purchaser  for  value.  There 
are  a  numi)er  of  assignments  of  error  in 
l)oth  the  petition  and  cross  petition  to  er- 
ror, but  they  all  converge  to  the  one  ques- 
tion as  to  whether  or  not  Xoe  was  an  inno- 
cent purchaser  for  value,  and  we  will  con- 
sider this  question,  bearing  in  mind  the  dif- 
ferent angles  from  which  this  question  is 
presented  by  the  assignments  and  argu- 
ments of  counsel. 

^mith,  the  plaintiff  below,  insists  that 
Xoe  was  not  and  could  not,  under  the  law, 
have  been  an  innocent  purchaser  for  value; 
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that  tliere  were  facts  known  to  Noe  tliat, 
under  the  law,  put  him  on  inquiry.  And  if 
he  had  prosecuted  this  inquiry  with  ordi- 
nary diligence  it  would  have  led  to  actual 
knowledge  of  the  fact  that  Marlow  was  only 
holding  the  legal  title  to  said  land  for  the 
use  and  Ijenefit  of  Smith,  who  was  the  e<iui- 
tahle  owner.  And  one  fact  that  he  says 
should  have  put  Xoe  on  inquiry,  and  which 
i^  argued  most  strenuously,  is  that  Marlow 
sold  Xoe  the  land  for  $1,000,  when  the  evi- 
dence showed  it  was  worth  from  $2,000  to 
$3,<XH),  and  that  this  gross  inadequa^^-y  of 
consideration  was  a  circumstance  that 
should  liave  aroused  suspicion  and  sug- 
gested inquiry. 

But  under  the  facts  in  this  ease  we  fail 
to  see  the  force  of  the  argument.  For,  only 
about  two  years  before  Noe  bought  the  land 
of  Marlow,  Marlow  had  purchased  it  f<n* 
only  $800,  and  in  his  deal  with  Xoe  was> 
making  a  profit  of  $200  on  an  $860  invest- 
ment. And  there  was  certainly  nothing  in 
that  transaction  to  arouse  suspicion.  Be- 
sides, the  records  showed  the  title  to  Ik>  in 
Marlow,  and  the  district  court,  in  a  !>uit 
instituted  by  Marlow  £or  that  very  purpoH.% 
had  decreed  Marlow  to  be  tlie  owner  in  fee 
of  this  land. 

Smith  sat  by  and  permitted  all  this  to 
be  done  without  asserting  any  int«re8t  in 
the  land,  as  he  says,  'U)ecau8e  he  enter- 
tained such  confidence  and  trust  in  Mar- 
low.'' And  yet  he  insists  that  Noe,  and  all 
the  rest  of  the  world,  should  have  looked 
with  suspiqion  upon  every  action  of  tbi!» 
very  man  in  whom  he  had  such  great  con- 
fidence, and  should  have  even  qutn^tionetl 
his  title  to  and  his  right  to  convey  a  tract 
of  land,  which  the  records  and  a  solemn 
decree  of  the  district  court  shotved  him  to 
own  in  fee. 

But  it  .seems  to  us  that  even  if  Smith 
had  "entertained  such  great  confidence  Hn<l 
trust  in  Marlow,"  that,  as  he  says,  "he  had 
permitted  him  to  carry  his  check  book,, 
and  check  upon  his  account,  to  deal  in  cat- 
tle and  hogs  for  him,  and  to  go  to  Texas 
and  buy  several  carloads  of  cattle  f<Nr  him 
on  his  own  judgment,  and  to  hold  this  land 
in  trust  for  him,"  yet  when  Marlow,  in  the 
summer  of  1912,  refused  to  give  him  a  quit- 
claim deed  to  this  laad,  whidi  he  was  only 
holding  in  trust  for  him,  that  should  have 
aroused  Smith's  suspicion  and  led  him  to 
take  steps  to  protect  himself  and  the  world 
against  the  possibility  of  the  very  thing 
that  did  occur,  and  of  which  he  is  complain- 
ing in  this  suit. 

It  was  his  negligence  that  wade  this 
fraud  possible.  He  had  clothed  Marlow^ 
with  the  indicia  of  title,  and  neglected  to 
take  ♦^teps  to  protect  himself,  when  lie  had 
reasf»n  to  l)elieve  that  Marlow  intended   to 
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m/s  that  indicia  of  title  to  defraud  him. 
And  in  such  casesi,  when  an  iimtrument 
which  clothes  another  with  the  indicia  of 
title  to  property  is  used  by  him,  the  equi- 
ties of  innocent  parties  must  and  will  be 
considered.  And  there  is  nothing  in  this 
record  which,  when  viewed  in  the  light  of 
our  common  everyday  experiences,  would 
charge  Noe  with  knowing  tiiat  Smith  had 
any  interest  in  this  land,  or  put  him  upon 
inquiry  aa  to  the  right  of  Marlow  to  con- 
vey it.  And  under*  such  circujn stances  the 
rule  established  by  the  overwhelming  weight 
of  authority  is  that  the  equities  of  innocent 
purchasers  are  protected,  even  though  the 
party  who  has  been  imposed  upon  or  de- 
frauded by  his  agent  or  trustee  must  suffer. 
As  h  forcefully  said  in  McNeil  v.  Tenth 
Xat.  Bank,  46  X.  Y.  325,' 7  Am.  Rep.  341: 
"Where  the  true  owner  holds  out  another, 
or  allows  him  to  appear,  as  the  owner  of, 
or  as  haling  fwll  power  of  disposition  over, 
the  property,  and  innocent  third  parties* 
are  thus  led  into  dealing  with  such  appar- 
ent owner,  they  will  be  protected.  Tlieir 
rights  in  such  cases  do  not  depend  upon  th<^ 
actual  title  or  authority  of  the  party  w^ith 
whom  they  deal  direct ly,  but  are  derived 
trom  the  act  of  the  re^X  pwneor,  which  pre- 
cludes him  from  disputing  as  against  them, 
the  existence  of  the  title  or  power,  which, 
through  negligence  or  mistaken  confidence. 
he  caused  or  allowed  to  apf^ear  to  be  vested 
in  the  party  making  the  conveyance.'* 

And  in  Dickeisou  v.  CoJgruve,  100  U.  S. 
.380,  25  L.  ed.  619,  it  is  Haid:  "The  vital 
principle,"  upon  which  this  doctrine  is 
*>a«^,  is  that  he  who,  by  his  language  or 
conduct,  leadb  another  to  do  what  lie  would 
not  otherwise  have  done,  shall  not  subject 
>uoh  person  to  loss  or  injury  by  disappoint - 
iuir  the  expectations  upon  which  he  acted. 
Such  a  change  of  position  re  sternly  forbid - 
'len.  It  involves  fraud  aod  falmhood,  and 
the  law  abhors  both."  Dover  v.  Pittsburg 
Oil  Co.  143  Cal.  501,  77  Pac.  405;  Woodsiim 
T.  Cole,  69  Cal.  142,  10  Pac.  331. 

2.  (a)  But  though  w^e  have  found  Noe 
to  be  an  innocent  purchaser,  that  is,  with- 
out notice  of  the  equities  of  Smith,  yet  the 
further  question  is  involved  in  this  case. 
Was  he  an  innocent  purcha^jer  for  value? 
Two  hundred  and  ninety -five  dollars  of  the 
'■oD'^ideration  was  an  antecedent  debt, — a 
defjt  that  l^larlow  owed  Noe  Brothers  at  the 
time  the  deed  was  made.  And  coun.sel  for 
•"^mith  insist  that  "no  one  can  be  an  inno- 
cent purchaser  for  value,  so  far  as  an  ante- 
♦■wient  debt  may  enter  into  the  considera- 
tion." 

But  this  ia  a  question  upon  which  the 
<»urt%  are  divided,  and  Mr.  Pomeroy  says 
that  the  numerical  weight  of  authority  is 
to  the  effect  that  the  complete  ftati^farti«>n 
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and  discharge  of  an  antecedent  debt  is  a 
valuable  consideration  for  the  conveyance 
of  real  property.  2  Pom.  Eq.  Jur.  3d  ed. 
p.  1328  (citing  cases).  And  to  our  mind 
the  weight  of  reason  is  also  with  that  hold- 
ing. For  the  one  reason  that  courts  give 
for  holding  that  an  antecedent  debt  is  not 
a  valuable  consideration  is  that  the  pur- 
chaser is  placed  in  no  worse  position  than 
he  was  before;  that  he  has  parted  with 
nothing  of  value.  But  where  there  is  a  com- 
plete satisfaction  and  discharge  of  the  debt, 
that  is  not  true.  For  there  is  a  marked  dis- 
tiuctiou  between  taking  property  in  com- 
plete satisfaction  and  discharge  of  an  ante- 
cedent debt,  and  simply  taking  a  mortgage 
on  it  to  secure  an  antecedent  debt.  And  a 
failure  of  some  courts  to  bear  in  mind  this 
distinction  is  responsible  for  much  of  the 
confusion  on  this  question.  In  the  case  at 
bar,  had  Noe  simply  taken  a  mortgage  on 
the  property  to  secure  the  antecedent  debt 
of  Marlow,  that  would  have  placed  Noe  in 
no  worse  ccaidition  than  he  was  before; 
he  would,  in  tliat  event,  have  parted  with 
nothing  of  value,  but  would  still  have  had 
his  debt  just  as  it  existed  before  the  taking 
of  the  mortgage,  his  right  of  an  action, 
aud  his  right  to  demand  security  upon  the 
original  obligation.  But  as  is  said  in  State 
Bank  v.  Frame,  112  Mo.  502,  20  S.  W.  620 : 
"By  the  satisfaction  [and  discharge]  of  the 
debt  the  creditor  devests  himself  of  the 
right  of  an  action,  or  of  securing  the  origi- 
luil  liability,  and  places  liimself  in  a  worse 
condition  than  he  would  have  done  by  a 
detinite  forbearance  of  the  debt.'' 

(b)  Besides,  in  the  case  at  bar,  the  debt 
which  w^as  canceled  in  part  consideration  of 
the  deed  from  Marlow  to  Frank  R.  Noe  was 
an  antecedent  debt  due  a  partnership,  and 
the  cancelation  of  the  deed  as  between  the 
grantor  and  the  grantee  would  not  release 
the  gta«tee  (i>«rt«er)  ixGm  hm  liability  to 
the  partnership.  Rice  v.  Soderg,  1  Posey, 
Unrep.  Cas.  (Tex.)  615,  is  a  case  in  which, 
upon  this  point,  the  facts  are  almost  iden- 
tical with  the  facts  in  the  case  at  bar,  and 
in  the  syllabus  it  is  said:  "Crediting  on  a 
pre-existing  debt  due  the  firm  by  his  vendor 
the  price  of  land  conveyed  by  the  debtor  to 
one  of  the  members  is,  as  against  prior 
equities  of  third  parties  therein,  a  suffi 
ciently  valuable  consideration  to  support 
a  conveyance  of  land  to  the  vendee,  where 
he  has  no  notice  of  such  equities,  (ireneaux 
V.  Wheeler,  6  Tex.  528;  Blum  v.  1-oggins, 
53  Tex.  121;  Planters'  Bank  v.  Evans,  'M\ 
Tex.  595;  Alstin  v.  CundilT,  52  Tex.  464; 
Johnson  v.  Newman,  43  Tex.  642." 

And  in  the  body  of  the  o])inion  I  lie  court 
said:  "In  this  case.  Rice,  the  purchasicr, 
did  more  than  credit  the  amount  of  the 
purehftr^e  money  upon  an  antecedent  indebt- 
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edness  due  to  himself.  His  purcliiise  was 
made  and  the  land  paid  for  by  crediting: 
that  is,  satisfying  pro  tanto  the  account 
of  Wm.  M.  Rice  &  Co.  against  Ward.  On 
taking  the  land,  Rice  became  chargealde 
[it  seems  the  land  was  bought  by  Rice  and 
not  by  the  firm]  to  Wm.  M.  Rice  &  Co.  with 
the  amount  of  the  purchase.  A  cancelation 
of  the  trade  between  Rice  and  Ward  would 
not  restore  Rice's  account  with  the  flirm  of 
Wm.  M.  Rice  &  Co.  to  its  condition  before 
the  purchase.  It  might  cast  upon  him  that 
part  of  the  account.  The  proportion  of  the 
sum  credited  upon  the  account  owned  by  the 
others  of  the  firm  would  be  a  considera- 
tion satisfied  by  the  trade.  This  would  be 
valuable — something  paid  out  or  lost  in  the 
trade  not  restored  on  its  rescission.  John- 
son V.  Newman,  supra." 

And  we  know  of  no  court  that  does  not 
hold  that,  if  for  any  reason  the  purchaser 
is  placed  in  a  worse  condition  than  he  was 
before,  he  is  entitled  to  the  protection  of 
the  Recording  Acts.  For  he  has  been  led 
to  change  his  condition  because  the  true 
owner  or  the  holder  of  a  secret  equity, 
through  negligence  or  mistaken  confidence, 
has  allowed  another  to  appear  as  the  owner 
with  full  power  of  disposition,  and  '*he 
who  by  his  language  or  conduct  leads  an- 
other to  do  what  he  would  not  otherwise 
have  done,  shall  not  subject  such  person 
to  loss  or  injury  by  disappointing  the  ex- 
pections  upon  which  he  acted."  But,  if 
either  must  suffer,  it  must  be  he  who  per- 
mitted or  made  possible  the  deception. 

3.  Besides,  Noe  paid  $700  in  cash,  in  ad- 
dition to  the  cancelation  of  this  debt,  and 
that  was  within  itself  a  valuable  considera- 
tion. 


Tn  the  few  cases  that  w^e  have  found  in 
which  this  identical  condition  exists,  even 
courts  that  hold  tliat  a  pre-existing  debt  is 
not  a  valuable  consideration  hold  that  "the 
fact  that  a  part  of  the  consideration  paid 
for  the  purchase  of  land  was  a  pre-exist  in;: 
debt  will  not  prevent  the  purcha^r  from 
being  entitled  to  protection  as  an  innocent 
purchaser,  where  the  rest  of  the  considera- 
tion was  new."  Adler-Goldman  Commisr^ion 
V.  Clemons,  64  Ark.  197,^41  S.  W.  417. 

And  this  must  be  true,  for  the  court* 
universally  hold  that  if  the  purchaser  lia< 
changed  his  position  for  the  worse,  that  is. 
if  he  is  placed  in  a  position  that  he  would 
suffer  injury  if  the  deed  should  be  canceled, 
he  is  a  purchaser  for  value,  and  is  entitled 
to  the  protection  of  the  Recording  Acu. 
And  certainly^  when  Frank  R.  Noe  parted 
with  $700  in  cash  on  the  strength  of  the 
apparent  title  of  Marlow,  he  changed  his 
position  for  the  worse,  and  was  placed  in  a 
position  where  he  would  suffer  injury  if 
the  deed  should  be  canceled.  And  that  is 
the  true  test  as  to  whether  or  not  one  is 
a  purchaser  for  value.  And  on  this  ad> 
ditional  ground  Noe  must  be  deemed  a  pur- 
chaser for  value,  and  entitled  to  the  benefit 
of  the  Recording  Acts. 

The  judgment  is  therefore  reversed  and 
the  cause  remanded,  with  directions  to  the 
trial  court  to  enter  a  judgment  and  decree 
in  favor  of  Frank  R.  Noe,  in  accordance 
with  the  views  herein  expressed. 

All  the  Justices  concur. 

Petition  for  rehearing  denied  January  22, 
1918. 


Annotation — Discharge  of  antecedent  debt  as  a  consideration  sustaimng 
one's  character  as  a  bona  fide  purchaser  or  encumbrancer  for  valne, 
to  protection  of  Recording  Acts. 

the  grantee  in  a  deed,  the  consideration 
for  which  was  the  surrender  and  cancela- 
tion of  a  pre-existing  indebtedness,  where 
he  did  not  obtain  knowledge  of  the  out- 
standing title  under  an  unrecorded  con- 
veyance until  after  all  action  upon  the 
notes  he  had  surrendered  was  barred  by 
the  Statute  of  Limitations.  In  such  case 
the  grantor  will  be  held  to  have  parted 
with  something  of  value,  and  hence  to  be 
a  bona  fide  purchaser  for  value  within 
the  Recording  Act.  Tobin  v.  Benson 
(1913)  —  Tex.  Civ.  App.  — ,  152  S.  W. 
642,  citing  note  in  27  L.R.A.(N.S.)  620. 
An  attorney  accepting  a  deed  to  a  por- 
tion of  land  involved  in  litigation,  in  pay- 
ment of  his  fee  therein,  is  a  bona  tide 
purchaser  for  value.    Masterson  v.  Cto<' 


This  note  supplements  a  note  on  the 
same  subject  appended  to  Western  Gro- 
cer Co.  V.  Alleman,  27  L.R.A.(N.S.)  620. 

The  few  cases  considering  the  question 
subsequently  to  the  above  note  are  in 
harmony  with  the  majority  rule  stated  in 
the  earlier  note,  that  a  discharge  of  ex- 
isting indebtedness  is  not  such  a  consid- 
eration as  will  constitute  a  grantee  of 
land  a  bona  fide  purchaser  for  value,  un- 
der the  Recording  Acts,  as  to  an  out- 
standing title  under  an  unrecorded  con- 
veyance by  his  grantor.  Hubert  v.  Mer- 
ehants^  Bank  (1911)  137  Ga.  70,  72  S. 
E.  505;  XoK  V.  Smith,  ante,  435;  Buck- 
lev  v.  Runge  (1911)  —  Tex.  Civ.  App. 
~   136  S.  W.  533. 

But  this  general  rule  does  not  apply  to 
l..R.A.l<)18C. 
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bv  (1912)  —  Tex.  Civ.  App.  — ,  162  S. 
W.  173. 

It  has  been  held  that  in  a  proceeding 
in  which  the  grantee  undertakes  to  show 
that  he  is  a  bona  fide  purchaser  for  vahie 
within  the  Recording  Acts,  evidence  is 
inadmissible  that  the  consideration  for 


the  deed  to  him  was  certain  indebtedness 
then  owing  to  hiin  by  the  grantor;  for 
this  evidence  is  inmiaterial,  since  it  does 
not  tend  to  show  that  the  grantee  was  an 
innocent  purchaser  for  value.  Buckley 
V.  Runge  (Tex.)  supra.  A.  G.  S. 


UNITED  STATES   SUPREME  COURT. 

XEW  YORK  CENTRAL  RAILROAD  COM- 
PANY, Plflf.  in  Krr„ 

V. 

JAMES  WINFIELD. 

(244  U.  8.  147,  61  L.  ed.  1045,  97  Sup.  Ct. 

Rep.  646.) 

Commerce  —  Federal  Employers*  Lia* 
bility  Act  —  state  Workmen's  Com- 
pensation Act. 

The  entire  subject  of  the  liability  of  in- 
terstate railway  carriers  for  the  death  or 
injury  of  their  employees  while  employed 
by  them  in  interstate  commerce  is  so  com- 
pletely covered  by  the  provisions  of  the  Fed- 
eral Employers'  Liability  Act  of  April  22, 
1908,  as  to  prevent  any  award  under  a  state 
Compensation  Act,  where  an  employee  was 
injured  or  killed  without  fault  on  the  rail- 
way company's  part  while  he  was  engaged 
in  interstate  commerce,  although  the  Fed- 
eral act  gives  the  right  of  recovery  only 
when  the  injury  results  in  whole  or  in  part 
from  negligence  attributable  to  the  carrier. 
For  other  cases,  see  Commerce ,  11,  c,  in  Dig, 

1-42  N.  8. 

(Mr.   Justice    Brandeis    and    Mr.    Justice 
Clarke  dissent.) 

(May  21,  1017.) 

fj^RROR  to  the  Appellate  Division  of  the 
J  Supreme  Court,  Third  Department,  of 
the  State  of  New  York,  to  review  a  judgment 
affinned  by  the  Court  of  Appeals,  approving 
an  award  of  the  state  Workmen's  Compensa- 
tion Commission  to  an  employee  of  the  de- 
fendant railroad,  injured  without  its  fault 
while  engaged  in  interstate  commerce.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robert  E.  Whalen,  William  li. 
VIssclier.  Frank  V.  A\^lting,  and  H. 
Leroy  Austin,  for  plaintiff  in  error: 

Claimant,  when  injured,  was  employed  m 
interstate  commerce  by  the  railroad,  whieh 
also  WAS  then  engaging  in  intrastate  com- 
merce. 

Pedersen  v.  Delaware,  L.  &  W.  R.  Co. 


Xote.  —  The  applicability  of  State  Com- 
Itenpation  Statutes  to  non-negligent  injuries 
'»f  railroad  employees  while  engaged  in  in- 
terstate commerce  is  discussed  in  the  anno- 
tation following  this  case,  post,  450. 
L.R.A.iniSC. 


229  U.  S.  146,  161,  152,  57  L.  ed.  1126, 
1127,  1128,  33  Sup.  Ct.  Rep.  «48.  Ann.  Cas. 
19J4C,  163.  3  X.  C.  C.  A.  779;  Shanks  v. 
l^ilaware,  L.  &  W.  R.  Co.  239  U.  S.  556,  60 
L.  ed.  436,  L.R.A.1916C,  797,  36  Sup.  Ct. 
Rep.  188;  Zikos  v.  Oregon  R.  &  Nav.  Co.  179 
Fed.  897;  Colasurdo  v.  Central  R.  Co.  180 
Fed.  832,  affirmed  in  113  C.  C.  A.  379,  192 
Fed.  903;  San  Pedro,  L.  A.  &  8.  L.  R.  Co. 
v.  Davide,  127  C,  C.  A.  454,  210  Fed.  872; 
Tralich  v.  Chicago,  M.  &  St.  P.  R.  Co.  217 
Fed.  677;  Lombardo  v.  Bustou  k  M.  R.  Co. 
223  Fed.  427, 

Hence,  the  Federal  Employers'  Liability 
Act  alone  governs  Wintield's  claim  to  re- 
cover. 

Second  Employers'  Liability  Cases  (Mob- 
dou  V.  New  York,  N.  H.  &  H.  R.  Co.)  223 
a  S.  1,  55,  56  L.  ed.  327,  348,  38  L.R.A. 
(N.S.)  44,  32  Sup.  Ct.  Rep.  169,  1  N.  C.  C. 
A.  875 ;  Michigan  C  R.  Co.  v.  Vreeland,  227 
U.  S.  59,  66,  67,  57  L.  ed.  417,  419,  420,  33 
Sup.  C^.  Rep.  192,  Ann.  Cas.  1914C,  176; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hesterly,  228 
U.  S.  702,  704,  57  L.  ed.  1031,  1033,  33  Sup. 
Ct,  Rep.  703;  St.  Louis,  S.  F.  &  T.  R, 
Co.  v.  Scale,  229  U.  S.  166,  167,  168,  67 
L  ed.  1129,  1133,  33  Sup.  Ct.  Rep.  651, 
Ann.  Cas.  1914C,  156;  North  Carolina  R. 
Co.  v.  Zacliary,  232  U.  S.  248,  266,  68  L.  ed. 
591,  34  Sup.  Ct.  Rep.  305,  Anu.  Cas.  1914C,. 
159,  9  N.  C.  C.  A.  109;  Taylor  v.  Taylor, 
232  U.  S.  363,  368,  58  L.  ed.  638,  640.  34 
Sup.  Ct.  Rep,  350,  6  N.  C.  C.  A.  436;  Wa- 
bash R.  Co.  V.  Hayes,  234  U.  S.  86,  89,  58 
L.  ed.  1226,  1230,  34  Sup.  Ct,  Rep.  729,  6 
N.  C.  C.  A.  224;  Atlantic  Coast  Line  R.  Co. 
V.  Burnette,  239  U.  S.  199,  201,  60  L.  ed. 
226,  227,  36  Sup.  Ct.  Rep.  76;  Central  Ver- 
mont R.  Co.  V.  White,  238  U.  S.  507,  511, 
512,  59  L.  ed.  1433,  1436,  35  Sup.  Ct. 
Rep.  865,  Ann.  Cas.  1916B,  252,  9  N.  C.  C. 
A.  265;  Chicago,  R.  L  &  P.  R.  Co.  v.  Devine, 
239  U.  S.  52,  54,  60  L.  ed.  140,  142,  36  Sup. 
Ct.  Rep.  27. 

In  the  absence  of  negligence,  the  inter- 
state carrier  by  railroad  can  be  held  to  no 
liability  whatever. 

Southern  R.  Co.  v.  Railroad  Commission, 
236  U.  S.  439,  446,  447,  59  L.  ed.  661,  665, 
666,  35  Sup.  Ct.  Rep.  304;  New  York  C.  & 
11.  R.  R.  Co.  v.  Hudson  County,  227  V.  S. 
248,  264,  57  L.  ed.  499,  505,  33  Sup.  Ct.  Rep. 
269;   Seaboard  Air  Line  R.  Co.  v.  Horton, 
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283  U.  S.  492,  501,  68  L.  ed.  1062,  1068, 
L.K.A.1915C,  1,  34  Sup.  Ct.  Rep.  635,  Ann. 
Cas.  101 5B,  475,  8  N.  C.  C.  A.  834;  Toledo, 
St.  L.  &  W.  R.  Co.  V.  Slavin,  236  U.  S.  454, 
457,  59  L.  ed.  671,  672,  35  Sup.  Ct.  Rep. 
306  J  Smith  v.  Industrial  Acci.  Commission, 
26  Cal.  App.  560,  147  Pac.  600;  Staley  v. 
Illinois  C.  R.  Co.  186  111.  App.  593,  268  111. 
356.  L.R.A.1916A,  460,  109  N.  E.  342;  St. 
l»iiis,  1.  M.  &  S.  R.  Co.  V.  McWhirter.  229 
I'.  S.  265,  57  L.  ed.  1179,  33  Sup.  Ct.  Rep. 
858. 

The  WorkmtMi's  Conipensation  Act  itself 
precludes  an  award  in  this  case. 

Jensen  r.  Southern  P.  Co.  215  X  Y.  521, 
L.R.A.1916A,  403,  109  N.  E.  600.  Ann.  Cas. 
lt»16B.  276,  9  N.  C.  C.  A.  286;  (Vmnole  v. 
Xorfoliv  &  W.  R.  Co.  216  Fed.  823. 

Ales>rs.  Harold  J.  Hiniiiaii,  E^burt  K, 
\\\HH\h\iry,  Attorney  General  of  New 
Vork.  and  K.  Clarence  Aiken,  for  defend- 
ant  in  error: 

The  Federal  Employers*  Liability  Law  is 
not  ejuj*dem  jjeneris  as  the  Workmen's  Com- 
pensation Law,  and  so  does  not  apply  to  oust 
the  NX'orkmen's  Compensation  Commission 
of  jurisdiction. 

Harper,  Workmen's  Compensation,  p. 
125:  Hammill  v.  Pennsylvania  R.  Co.  87 
N.  J.  L.  388,  94  Atl.*313;  Winfield  v. 
Erie  R.  Co.  88  N.  J.  L.  619,  96  Atl.  394. 

The  state  law  will  be  upheld  unless  the 
repugnance  or  conflict  between  the  state  and 
national  acts  is  direct  and  positive,  so  that 
tlie  two  acts  cannot  be  reconciled  or  con- 
sistently stand  together. 

Seaboard  Air  Line  R.  Co.  v.  Horton,  233 
U.  S.  492,  58  L.  ed.  1062,  L.R.A.1915C,  1.  34 
Snp.  Ct.  Rep.  636,  Ann.  Cas.  1915B,  475, 
8  X.  C.  C.  A.  834;  Savage  v.  Jones.  226  U. 
8.  501.  56  L.  ed.  1182,  32  Sup.  Ct.  Rep. 
715:  ^lisBouri.  K.  &  T.  R.  Co.  v.  Haber, 
160  r.  S.  613,  42  L.  ed.  878,  18  Sup.  Ct. 
Rep.  488:  Reid  v.  Colorado,  187  C.  S.  137, 
47  L.  ed.  108.  23  Sup.  Ct.  Rep.  92,  12  Am. 
Crim.  Rep.  .106;  Asbell  v.  Kansas,  209  U. 
S.  251,  62  L.  ed.  778,  28  Sup.  Ct.  Hop.  485, 
14  Ann.  Cas.  1101;  Chiles  v.  Chesapeake  & 
O.  R.  Co.  218  r.  S.  71,  54  L.  ed.  936,  30 
Sup.  Ct.  Rep.  667,  20  Ann.  Cas.  980:  Minne- 
.sota  Rate  Cases  (Simpson  v.  Shepard)  230 
r.  S.  352,  402,  410,  57  L.  ed.  1511.  1542, 
1546.  48  L.R.A.(N.vS.)  1151.  33  Sup.  Ct.  Rep. 
720,  Ann.  Cas.  191 6A,  18;  Sherlock  v. 
Ailing,  93  U.  S.  99,  23  L.  ed.  819. 

So  far  as  the  provisions  of  the  Work- 
men^H  Compensation  Law  have  been  con- 
strued by  the  highest  court  of  the  state,  the 
United  States  Supreme  Court  will  follow 
sncii  construction  and  interpretation. 

Fairfield  v.   C4allatin  County,  100   U.   S. 
47,   25   L.  ed.   644;    Old  Colony   Trust   Co. 
V.  Omaha,  230  U.  S.   100,  57  L.  ed.   1410, 
33  Sup.  Ct.  Rep.  067. 
l..K.A.H»18(. 


Mr.  Justice  Van  Devanter  delivered  the 
opinion  of  the  court: 

While  in  the  service  of  a  railroad  com- 
pany in  the  state  of  New  York,  James  Win- 
field   sustained   a  personal   injury  whereby 
he  lost  the  use  of  an  eye.    At  that  time  the 
railroad  company    was    engaging  in   inter- 
state commerce  as  a   common   carrier  and 
Winfield  was  employed  by  it  in  such  com- 
merce.     The    injury    was    not    due   to  any 
fault   or   negligence    of   the   carrier,   or  of 
any    of    its    ollieers,    agents,    or    employees, 
but  arose  out  of  one  of  the  ordinary  ri:iiks 
of  the  work  in  which  Winfield  was  enga^'ed. 
He  was  a  section  laborer  assisting  in  the  re- 
pair of  the  carrier's  main  track,  and  while 
tamping  across  ties  struck  a  pebl»le  which 
chanced  to  rebound  and  hit  his  eye.    Folhjw- 
ing  the  injury  he  sought  compensation  there- 
for from  the  carrier  under  the  Workmen's 
Compensation   Law   of   the   stated   and  an 
award  was  made  to  him  by  the  state  Com- 
mission, one  member  dissenting.     The  car- 
rier appealed  and  the  award  was  affirmed 
by    the  appellate    divisiion   of    the   supreim' 
court,  two  judges  dissenting  (168  App.  Div. 
351,  153  N.  Y.  Supp.  499),  and  also  by  the 
court  of  appeals   (216  N.  Y.  284,  110  N.  E. 
614,  Ann.  Cas.  1916 A,  817,  10  N.  0.  C.  A. 
916).     Before  the  Commission   and  in  the 
state   courts   the    carrier    insisted   that   it« 
liability   or   obligation   and   the   employee*;) 
right  were  governed  exclusively  by  the  Em- 
ployers'  Liability   Act  of    Congress    (chap. 
149,  35  Stat,  at  L.  65,  Comp.  Stat.   1916, 
§  8657;  chap.  143,  36  Stat,  at  L.  281),  auu 
therefore  that  no  award  could  be  made  un- 
der the  law  of  the  state.     That  insistence 
is  renewed  here. 

It  is  settled  that  under  the  commerce 
clause  of  the  Constitution  Congress  may 
regulate  the  obligation  of  common  carrion- 
and  the  rights  of  their  employees  arising 
out  of  injurie^i  sustained  by  the  latter  where 
both  are  engaged  in  interstate  commerce; 
and  it  also  is  settled  that  when  Congress 
acts  upon  tlie  subject  all  state  laws  cover- 
ing the  same  field  are  necessarily  superseded 
by  reason  of  the  supremacy  of  the  national 
authority.*  Congress  acted  upon  the  sub- 
ject in  passing  the  Employers'  Liability  Act. 
and  the  extent  to  which  that  act  covers  the 
lield  is  the  point  in  controversy.  By  one 
side  it  is  said  that  the  act,  although  regu- 
lating the  liability  or  obligation  of  the  car- 
rier and  the  right  of  the  employee  where 
the  injury  results  in  whole  or  in  part  from 


1  See  New  York  C.  R.  Co.  v.  White,  24n 
U.   S.    188,   01  L.   ed.   667.   L.R.A.lonD.   1. 

37  Sup.  Ct.  Rep.  247,  Ann.  Cas.  1917D.  629. 

2  Second  Kniployers'  Liabilitv  Cases 
(Mondou  V.  New  York,  N.  H.  &  H.  R.  Co.) 
223  U.  S.  1,  53-55,  56  L.  ed.  327,  347.  348. 

38  L.R.A.(N.S.)    44,  32  Sup.  Ct.  Rep.  169, 
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lu'gligeuce  attributable  to  the  Carrier,  doee 
not  cover  injuries  occurring  without  such 
negligence,  and  therefore  leaves  that  class 
of  injurieb  to  be  dealt  with  b^  state  laws; 
and  by  the  other  side  it  is  said  that  the  act 
covers  both   classes  of  injuries  and   is  ex- 
clusive as  to  both.    The  state  decisions  upon 
the  point  are  conflicting.     The  New  York 
court   in    the    prcKcnt    case    and    the    New 
Jeraey  court  in  Winfield  v.  Erie  R.  Co.  88 
X.  J.  L.  Oil),  96  All.  394,  hold  that  the  act 
ri'latos  only  to  injuries  resulting  from  neprli- 
lieme,  while  the  California  court  in  Smith 
V.  Industrial  Acci.  Commission,  20  Cal.  App. 
.'.iiO.  147  Pac.  6U0,  and  the  Illinois  court  in 
Staliy   V.    Illinois   C.    R.   Co.   268   111.   356, 
L.R.A.1916A,  450,  109  N.  E.  342,  hold  that 
it  has  a  broader  scope  and  makes  ncjjligence 
a  test, — ^not  of  the  applicability  of  the  act, 
but  of  the  carrier's  duty  or   obligation   to 
respond  peeuniarily  for  the  injury. 

In  our  opinion   the  latter  view  is   right 
and  the  other  wrong.    Whether  and  in  what 
eircumstances  railroad  companies  engaging 
in  interstate  commerce  shall  be  required  to 
compensate    their   employees   in    such    com- 
merce for  injuries  sustained  therein  arc  mat- 
ters in    wliich    the    nation    as    a    wliole   is 
interested,  and  there  are  weighty  considera- 
tions why  the  controlling  law  should  be  uni- 
form and  not  change  at  every  state  line. 
Baltimore  &  0.  R,  Co.  v.  Baugh,  149  U.  S. 
::«S.  378,  379,  37  L.  ed.  772,  777,  778,  13 
Sup.  Ct.  Rep.  914.    It  was  largely  in  recog- 
nition of  this  that  the  Employers'  Liabil- 
ity Act  was  enacted  by  Congress.     Second 
Employers'  Liability  Cases  (Mondou  v.  New 
York,  N.  11.  &  H.  R.  Co.)  223  U.  S.  1,  51,  56 
L  ed.  327,  346,  38  L.R.A.(N.R.)  44,  32  Sup. 
Ct.  Rep.   169,  1  N.  C.  C.  A.  875.     It  was 
drafted  and  passed  shortly  following  a  mes- 
sage from  the  President  advocating  an  ade- 
•juate  national  law  covering  all  such  inju- 
rieK.  and  leaving  to  the  action  of  the  several 
"tates  only  the  injuries  occurring  in  intra- 
!»tate  employment.     Cong.  Rec,  60th  Cong., 
1st  Sesa.,    1347.      And   the   reports   of   the 
congressional    committees    having    the    bill 
in  charge  disclose,  without  any  uncertainty, 
that  it  was  intended  to  be  very  comprehen- 
sive, to  withdraw   all   injuries  to  railroad 
employees  in  interstate  commerce  from  the 


I  operation  of  varying  state  laws,  and  to  ap- 
ply to  them  a  national  law  having  a  uniform 
operation  throughout  all  the  states.    House 
Report  No.  1386  and  Senate  Report  No.  460, 
60th   Cong.   Ist  Sess.     Thus,  in  the  House 
Report  it  is  said:    "It  [the  bill]  is  intended 
in  its  scope  to  cover  all  commerce  to  which 
the   regulative  power  of  Congress  extends. 
.     .     .     by  this  bill  it  is  hoped  to  fix  a  uni- 
f or  nil  rule  of  liability  throughout  the  I'nion 
I  with   reference  to  the  liability  of  common 
'  carriers  to  their  employees.     ...     A  Ked- 
eral  »tatuto  of  this  character  will  supplant 
,  the  numerous  state  statutes  on  the  subject 
so  far  as  thev  relate  to  interstate  commerce. 
'  It    will    create    uniformity    throughout   the 
'  Union,  and  the  legal  status  of  such  employ- 
er's liability  for  personal  injuries,   instead 
of  heing  subject  to  numerous  rules,  will  be 
i  fixed  by  one  rule  in  all  the  states." 
j      True,  the  act   does  not  require  the  car- 
;  rier  to  respond  for,  injuries  occurring  where 
it  is  not  chargeable  with  negligence,  but  this 
is  because  Congress,  in  its  discretion,  acted 
upon  the  principle  that  compensation  should 
be  exacted  from  the  carrier  where,  and  onlv 

• 

where,  the  injury  results  from  negligence 
imputable  to  it.  Every  part  of  the  act  con- 
forms to  this  principle,  and  no  part  points 
to  any  purpose  to  leave  the  states  free  to 
require  compensation  where  the  act  with- 
holds it.  By  declaring  in  §  1  that  the  cjirrier 
shall  l)e  liable  in  damages  for  any  injury  to 
the  employee  "resulting  in  whole  or  in  part 
from  tlie  negligence  of  any  of  the  officers, 
agents,  or  employees  of  such  carrier,  or  by- 
reason  of  any  defect  or  insufficiency,  due 
to  its  negligence,  in  its  cars,  engines,  ap- 
pliances, machinery,  track"  [35  Stat,  at  L. 
66  chap.  149,  Comp.  Stat.  1P16,  §  8657], 
etc.,*  the  act  plainly  shows,  as  was  express- 
ly held  in  Seaboard  Air  Line  R.  Co.  v.  Hor- 
ton,  233  r.  S.  492,  601.  58  L.  ed.  1062.  1068, 
L.R.A.1916C,  1,  34  Sup.  Ct.  Rep.  635.  Ann. 
Cas.  1915B,  475,  8  N.  C.  C.  A.  834.  that  it 
was  the  intention  of  Congress  to  make  negli- 
gence tlie  basis  of  the  employee's  right  to 
damages,  and  to  exclude  responsibility  of 
the  carrier  to  the  employee  for  an  injury  not 
resulting  from  its  negligence  or  that  of  its 
orticers,  agents,  or  other  employees.  The 
same  principle  is  seen  also  in  §  3,  which 


1  X.  C.  C.  A.  875;  St.  Louis,  L  M.  &  S.  R. 
Co.  V.  Hesterlr,  228  U.  S.  702,  67  L.  ed. 
1031,  33  Sup,  Ct.  Rep.  703;  St.  Louis,  S.  F. 
t  T.  R.  Co.  T.  Se&le,  229  U.  S.  156,  67  L.  ed. 
1129,  33  Sup.  Ct.  Rep.  651,  Ann.  Cas.  1914C, 
156;  Tavlor  v.  Tavlor,  232  U.  S.  363,  58  L. 
ed.  6.38,  34  Sup.  Ct.  Rep.  350,  6  N.  C.  C.  A. 
4:m:  Chicago,  R.  I.  &  P.  R.  Co.  v.  Devine, 
:i31l  U.  S.  52.  60  L.  ed.  140,  36  Sup.  C^t.  Rep. 
27;  Texas  &  P.  R.  Co.  v.  Rigsby,  241  U.  8. 
•W,  41,  60  L.  ed.  874,  878,  36  Sup.  C^t.  Rep. 
482:  Northern  P.  K.  Co.  v.  Washington,  222 
LTI.A.1918C. 


r.  S.  370,  56  L.  ed.  237,  32  Sup.  Ct.  \<e\K 
160;  Erie  R.  Co.  v.  New  York,  233  l".  H.  671, 
58  L.  ed.  1149,  52  L.R.A.(N.iS.>  266,  :J4  ?Sup. 
Ct.  Rep.  756,  Ann.  Cas.  19151).  138;  South- 
ern R.  Co.  V.  Railroad  Commission,  236  U. 
S.  439,  50  L.  ed.  661,  35  Sup.  Ct.  Rep.  304. 
8  The  act  is  printed  in  full  in  Second  Em- 
ployers' Liabilitv  Cases  (Mondou  v.  New 
York,  N.  H.  &  H.  R.  Co.)  223  U.  R  1,  6-10, 
56  L.  ed.  327,  329-331,  .38  L.R.A.(N.8.)  44, 
32  Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  876. 
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requires  that  where  the  carrier  and  the  em- 
ployee are  both  negligent,  the  recovery  shall 
be  diniiniBhed  in  proportion  to  the  em- 
ployee's contribution  to  the  total  negli- 
gence; and  in  §  4,  which  regardu  injuries 
arising  from  risks  assumed  by  the  employee 
as  among  those  for  whieli  the  carrier  should 
not  be  made  to  respond.  The  committee  re- 
ports upon  the  bill  show  that  this  principle 
was  adopted  deliberately,  notwithstanding 
there  were  those  within  and  without  the 
committees  who  looked  with  greater  favor 
upon  a  different  principle  which  puts  negli- 
gence out  of  view  and  regards  the  employee 
as  entitled  to  compensation  wherever  the 
injury  is  an  incident  of  the  service  in  which 
he  is  employed.  A  few  years  after  the  pas- 
sage of  the  act  a  legislative  commission 
drafted  and  the  Committees  on  the  Judic- 
iary in  the  two  Houses  of  Congress  favorably 
reported  a  bill  substituting  the  latter  prin- 
ciple for  the  other  (Senate  Report  No.  553, 
62d  Cong.,  2d  Sess.,  House  Report  No.  1441^ 
4i2d  Cong.,  3d  Sess.),  but  that  bill  did  not 
become  a  law. 

That  the  act  is  comprehensive  and  also 
exclusive  is  distinctly  recognized  in  repeated 
decisions  of  this  court.  Thus,  in  Missouri, 
K.  &  T.  R.  Co.  V.  Wulf,  226  U.  S.  570,  576, 
57  L.  ed.  355,  363,  33  Sup.  Ct.  Rep.  135, 
Ann.  Cas.  1914B,  134,  and  other  cases,  it 
is  pointed  out  that  the  subject  which  the 
act  covers  is  "the  responsibility  of  inter- 
state carriers  by  railroad  to  their  em- 
ployees injured  in  such  commerce;''  in 
Michigan  C.  R.  Co.  v.  Vreeland,  227  U.  S. 
5»,  66,  67,  57  L.  ed.  417,  419,  420,  33  Sup. 
Ct.  Rep.  192,  Ann.  Cas.  1914C,  176,  it  is 
said  that  "we  may  not  piece  out  this  act 
of  Congress  by  resorting  to  the  local  stat- 
utes of  the  state  of  precedure  or  that  of  the 
injury,"  that  by  it  "Congress  has  under- 
taken to  cover  the  subject  of  the  liability  of 
railroad  companies  to  their  employees  in- 
jured while  engaged  in  interstate  com- 
merce," and  that  it  is  "paramoimt  and  ex- 
clusive;" in  North  Carolina  R.  Co.  v. 
Zachary,  232  U.  S.  248,  256,  58  L.  ed.  591, 
594,  34  Sup.  Ct.  Rep.  305,  Ann.  Cas.  1914C, 
159,  9  N.  C.  C.  A.  109,  it  is  held  that 
where  it  appears  that  the  injury  occurred 
while  the  carrier  was  engaged  and  the  em- 
ployee employed  in  interstate  commerce, 
the  Federal  act  governs  to  the  exclusion  of 
the  state  law;  in  Seaboard  Air  Line  R.  Co. 
V.  Horton,  supra,  pp.  501,  503,  it  is  said 
not  only  that  Congress  intended  "to  exclude 
responsibility  of  the  carrier  to  its  em- 
ployees" in  the  absence  of  negligence,  but 
that  it  is  not  conceivable  that  Congress  "in- 
tended to  permit  the  legislatures  of  the  sev- 
eral states  to  determine  the  effect  of  con- 
tributory negligence  and  assumption  of 
risk,  by  enacting  statutes  for  the  safety  of 
J..R.A.1918C. 


employeea,  aince  this  would  in  effect  relegate 
to  state  control  two  of  the  essential  factors 
that  determine  the  responsibility  of  the  em- 
ployer;" and  in  Wabash  R.  Co.  v.  Haynes, 
234  U.  S.  86,  89,  58  L.  ed.  1226,  1230,  34 
Sup.  Ct.  Rep.  729,  6  N.  C.  C.  A.  224,  it  is 
said:  "Had  the  injury  occurred  in  inter- 
state commerce,  as  was  alleged,  the  Federal 
act  undoubtedlv  would  have  been  control- 
ling,  and  a  recovery  could  not  have  been 
had  under  the  common  or  statute  law  of 
the  state;  in  other  words,  the  Federal  act 
would  have  been  exclusive  in  its  operation, 
not  merely  cumulative  [citing  cases].  On 
the  other  hand,  if  tlie  injury  occurred  out- 
side of  interstate  commerce,  the  Federal  act 
was  without  application  and  the  law  of  the 
state  was  controlling." 

The  act  is  entitled,  "An  Act  Relating  to 
the  Liability  of  Common  Carriers  by  Rail- 
road to  Their  Employees  in  Certain  Cases,*' 
and  the  suggestion  is  made  that  the  words 
"in  certain  cases"  require  that  the  act  be 
restrictively  construed.  But  we  think  these 
words  are  intended  to  do  no  more  than  to 
bring  the  title  into  reasonable  accord  with 
the  body  of  the  act,  which  discloses  in  ex- 
act terms  that  it  is  not  to  embrace  all  cases 
of  injury  to  the  employees  of  such  carriers, 
but  only  such  as  occur  while  the  carrier  is 
engaging  and  the  employee  is  employed  in 
"commerce  between  any  of  the  8e\eral 
states,"  etc.  See  Employers'  Liability  Caseb 
(Howard  v.  Illinois  C.  R.  Co.)  207  U.  S 
463,  52  L.  ed.  297,  28  Sup.  Ct.  Rep.  141. 

Only  by  disturbing  the  uniformity  which 
the  act  is  designed  to  secure  and  by  depart- 
ing from  the  principle  which  it  is  intended 
to  enforce  can  the  several  states  require 
such  carriers  to  compensate  their  employees 
for  injuries  in  interstate  commerce  occur- 
ring without  negligence.  But  no  state  is 
at  liberty  thus  to  interfere  with  the  opera- 
tion of  a  law  of  Congress.  As  before  indi- 
cated, it  is  a  mistake  to  suppose  that  inju- 
ries occurring  without  negligence  are  not 
reached  or  affected  by  the  act,  for,  as  is 
said  in  Prigg  v.  Pennsylvania,  16  Pet.  539, 
617,  10  L.  ed.  1060,  1089,  "if  Congress  have 
a  constitutional  power  to  regulate  a  par- 
ticular subject,  and  they  do  actually  regu- 
late it  in  a  given  manner,  and  in  a  certain 
form,  it  cannot  be  that  the  state  legislatures 
have  a  right  to  interfere;  and,  as  it  were, 
by  way  of  complement  to  the  legislation  of 
Congress,  to  prescribe  additional  regula- 
tions, and  what  they  may  deem  auxiliary 
provisions  for  the  same  purpose.  In  such 
a  case,  the  legislation  of  Congress,  in  wbat 
it  does  prescribe,  manifet«tly  indicates  that 
it  does  not  intend  that  there  shall  be  any 
farther  legislation  to  act  upon  the  subject- 
matter.  Its  silence  as  to  what  it  does  not 
do  is  as  expressive  of  what  its  intention  is 
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ss  lUe  direct  provisions  made  by  it.'*  Thus 
the  act  is.  as  comprehensive  of  injuries  oo* 
curring  without  negligence,  as  to  which 
class  it  impliedly  excludes  liability,  as  it 
16  of  those  as  to  which  it  imposes  liability. 
in  otlier  words,  it  is  a  regulation  of  the 
A.'grriers*  duty  or  obligation  as  to  both.  And 
the  reasons  which  operate  to  prevent  the 
)sUt4Ui  from^  dispensing  with  compensation 
where  the  act  requires  it  equally  prevent 
-them  from  requiring  compensation  where 
■the  act  withholds  or  excludes  it. 

It  follows  that>  in  the  present  case,  the 
award  under  the  state  law  cannot  be  sus- 
tained. 

Judgment  reversed. 

Mr.  Justice  Brandeis,  dissenting: 

I  dissent  from  the  opinion  of  the  court; 
and  the  importance  of  the  question  involved 
induces  me  to  state  the  reasons. 

By  the  Employers'  Liability  Act  of  April 
22,  1908  [35  Stat,  at  L.  65,  chap.  149, 
tomp.  Stat.  1916,  §  8657],  Congress  pro- 
vided, in  substance,  that  railroads  engaged 
iu  interstate  cummerce  shall  be  liable  in 
damages  for  their  negligence  resulting  in 
injury  or  death  of  employees  while  so  en- 
j(aged.  The  majority  of  the  court  now  holds 
that  by  so  doing  Congress  manifested  its  will 
to  cover  the  whole  field  of  compensation  or 
relief  for  injuries  suffered  by  railroad  em- 
ployees engaged  in  interstate  commerce ;  or, 
at  least,  the  whole  field  of  obligation  of 
carrier*  relating  thereto;  and  that  it  there- 
by withdrew  the  subject  wholly  from  the  do- 
main of  state  action.  In  other  words,  the 
majority  of  the  court  declares  that  Congrens, 
by  passing  the  Employers'  Liability  Act, 
prohibited  states  from  including  within  the 
protection  of  their  general  Workmen's  Com- 
pensation Laws  employees  who,  without 
fwtt  on  the  railroad's  pari,  are  injured  or 
killed  while  engaged  in  interstate  com- 
merce; although  Congress  itself  offered 
them  no  protection.  That  Congress  could 
have  done  this  is  clear.  The  question  pre- 
sented is:  Has  Congress  done  so¥  Has 
Congress  so  willed? 

The  Workmen's  Compensation  Law  of 
Xew  York  here  in  question  has  been  de- 
clared by  this  court  to  be  among  those  which 
"bear  so  close  a  relation  to  the  protection 
of  the  lives  and  safety  of  those  concerned 
that  they  properly  may  be  regarded  as  com- 
ing within  the  category  of  police  regula- 
tion?" New  York  C.  R.  Co.  v.  White,  243 
C.  S.  188,  207,  61  L.  ed.  667,  676,  L.R.A. 
1917D,  1,  37  Sup.  Ct.  Rep.  247,  Ann.  Cas. 
1917D,  629.  And  this  court  has  definitely 
formulated  the  rules  which  should  govern 
in  determining  when  a  Federal  statute  regu- 
lating commerce  will  be  held  to  supersede 
LR.A.191SI . 


state  legislation  in  the  exercise  of  the  police 
power.     These  rules  are: 

1.  "In  conferring  upon  Congress  the  regu- 
lation of  commerce,  it  was  never  intended 
to  out  the  states  off  from  legislating  on  all 
subjects  relating  to  the  healthy  life,  and  safe- 
ty of  their  citizens,  though  the  legislation 
might  indirectly  affect  the  commerce  of  the 
country."  Sherlock  v.  Ailing,  93  U.  S.  99, 
103,  23  L.  ed.  819.  820. 

2.  "If  the  purpose  of  the  act  cannot  other* 
wise  be  accomplished, — if  its  operation 
within  its  chosen  field  else  must  be  frus- 
trated and  its  provisions  be  refused  their 
natural  effect, — the  state  law  must  yield  to 
regulation  of  Congress  within  the  sphere  of 
its  delegated  power 

"But  the  intent  to  supersede  the  exercise 
by  the  state  of  its  police  power  as  to  mat- 
ters not  covered  by  the  Federal  legislation 
is  not  to  be  inferred  from  the  mere  fact 
that  Congress  has  seen  fit  to  circumscribe 
its  regulation  and  to  occupy  a  limited  field. 
In  other  words,  such  intent  is  not  to  be 
implied  unless  the  act  of  Congress,  fairly 
interpreted,  is  in  actual  conflict  with  the 
law  of  the  state."  Savage  v.  Jones,  225  U. 
S.  501,  633,  66  L.  ed.  1182,  1194,  32  Sup. 
Ct.  Rep.  715. 

3.  "The  question  must,  of  course,  be  de- 
termined with  reference  to  the  settled  rule 
that  a  statute  enacted  in  execution  of  a 
reserved  power  of  the  state  is  not  to  be 
regarded  as  inconsistent  with  an  act  of 
Congress  passed  in  the  execution  of  a  clear 
power  under  the  Constitution,  unless  the 
repugnance  or  conflict  is  so  direct  and  posi- 
tive that  the  two  acts  cannot  be  reconciled 
or  stand  together."  Missouri,  K.  &  T.  R. 
Co.  V,  Haber,  169  U.  S.  613,  623,  42  L.  ed. 
878,  881,  18  Sup.  Ct.  Rep.  488. 

Guided  by  these  rules  and  the  cases  in 
which    they    have    been    applied*    we    en- 

*  The  following  cases  show  that  Congress, 
in  legislating  upon  a  particular  subject  of 
interstate  commerce,  will  not  be  held  to 
have  inhibited  by  implication  the  exercise 
by  the  states  of  their  reserved  police  power, 
unless  such  state  action  would  actually 
frustrate  or  impair  the  intended  operation 
of  the  Federal  legislation. 

1.  In  Sligh  V.  Kirkwood,  237  U.  S.  52,  62. 
69  L.  ed.  835,  839,  35  Sup.  Ct.  Rep.  501, 
it  was  held  that  the  Federal  Food  and  Drugs 
Act  dealing,  among  other  things,  with  ship- 
ment in  interstate  commerce  of  fruit  m 
filthy,  decomposed,  or  putrid  condition,  did 
not  prevent  a  state  from  penalizing  the 
shipment  of  citrus  fruits  "which  are  immu 
ture  or  otherwise  unfit  for  consumption." 

2.  In  Atlantic  Coast  Line  R.  Co.  v. 
Georgia,  234  U.  S.  280,  293,  58  L.  ed.  1312, 
1318,  34  Sup.  Ct.  Rep.  829,  it  was  held 
that  Congress  did  not,  by  the  passage  of 
the  Federal  Safety  Appliance  Acts,  dealinir 
with  the  equipment  of  locomotives,  as  well 
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(leavor  to  determine  whether  Congress,  in 
i'liacting  the  EmiJloyers'  Liability  Act,  in- 
tended to  prevent  states  from  entering  the 
jjpecific  field  of  compensation  for  injuries  to 
» mployees  arising  icithout  fault  on  the  rail- 
road^s  part,  for  which  Congress  made  no 
provision. 

To  ascertain  the  intent  we  must  look,  of 
course,  first,  at  what  Congress  has  said: 
then  at  the  action  it  has  taken,  or  omitted 
1o  take.  We  look  at  the  words  of  the  stat- 
ute to  see  whether  Congress  has  used  any 
which  in  terms  express  that  will.  We  in- 
ijuire  whetlier,  without  the  use  of  explicit 
words,  that  will  is  expressed  in  specific 
action  taken.  For  Congress  must  be  pre- 
sumed to  have  intended  the  necessary  con- 
sequences  of   its   action.     And   if   we   find 


that  its  will  is  not  expressed,  or  is  not 
clearly  expressed,  either  in  words  or  by 
f»pecifie  aetion,  we  should  look  at  the  cir- 
cunu^tances  under  wliicli  the  Employers* 
Liability  Act  was  pastted;  look,  on  the  one 
hand,  at  its  origin,  scope,  and  purpose; 
and,  on  the  other,  at  the  nature,  methods, 
and  means  of  state  \\'orkmen's  Compensa- 
tion Laws.  If  the  will  is  not  clearly  ex- 
pressed in  words,  we  must  consider  all  these 
in  order  to  determine  what  Congress  in- 
tended. 

First:  As  to  words  used:  The  act  con- 
tain}? no  words  expressing  a  will  by  Con- 
gress to  cover  the  whole  field  of  compensa- 
tion or  relief  for  injuries  received  by  or 
for  deatli  of  such  employees  while  engaged 
in  interstate  commerce;    or  the  whole  field 


as  of  cars,  and  the  Act  to  Regulate  Com- 
merce, preclude  the  states  from  legislating 
i-oncerning  locomotive  headlights,  as  to 
which     Congress  had  not  specifically  acted. 

3.  In  Missouri,  K.  &  T.  R.  Co.  v.  Harris, 
234  U.  S.  412,  420,  58  L.  ed.  1377,  1382, 
L.R.A.191oE,  942,  34  Sup.  Ct.  Rep.  700,  it 
was  held  that  the  Carmack  Amendment  (34 
Stat,  at  L.  584,  595,  chap.  3591,  Conip.  SUt 
1916,  §§  8563,  8604a,  8604aa),  regulating 
the  carrier's  liability  for  loss  of  interstate 
shipments,  did  not  prevent  a  state  from  pro- 
viding for  the  allowance  of  a  moderate  at- 
torney's fee  in  a  statute  applicable  both 
in  the  case  of  interstate  and  intrastate  ship- 
ments. 

4.  In  Savage  ▼.  Jones,  225  U.  S.  501,  629, 
.>6  L.  ed.  1182,  1193,  32  Sup.  Ct.  Rep.  715, 
it  was  held  that  the  passage  by  Congress 
of  the  Food  and  Drugs  Act  of  1*906,  which, 
among  other  things,  prohibited  misbrand- 
ing, did  not  prevent  the  states  from  regulat- 
ing the  sale  and  requiring  to  be  affixed  a 
statement  of  ingredients  and  minimum  per- 
centage of  fat  and  proteins. 

5.  In  ^lissouri  P.  R.  Co.  v.  Larabee  Flour 
Mills  Co.  211  U.  S.  612,  623,  53  L.  ed.  352, 
:J61,  29  Sup.  Ct.  Rep.  214,  it  was  held  that 
Congress,  by  granting,  in  the  Act  to  Regu- 
late Commerce,  power  to  the  Interstate  Com- 
merce Commission  to  compel  equal  switch- 
ing service  on  cars  destined  to  interstate 
commerce,  did  not,  in  the  absence  of  the 
exercise  by  the  Commission  of  its  power, 
prohibit  states  from  legislating  on  the  sub- 
ject. 

6.  In  Asbell  v.  Kansas,  209  U.  S.  251,  257, 
.12  L.  ed.  778,  781,  28  Sup.  Ct.  Rep.  485.  14 
Ann.  Cas.  1101,  it  was  held  that  Congress, 
in  providing  that  a  certificate  of  inspec- 
tion issued  by  the  N atonal  Bureau  of  Ani- 
mal Industry  should  entitle  cattle  to  be 
>>hipped  into  any  state  without  further  in- 
spection, did  not  prevent  a  state  from  penal- 
izing the  importation  of  cattle  which  had 
not  been  inspected  either  by  the  Federal 
Bureau  or  by  designated  state  officials. 

7.  In  Crossman  v.  Lnrman.  192  U.  S.  189, 
199,  48  L.  ed.  401,  405,  24  Sup.  Qt,  Rep. 
234,  it  was  held  that  the  Act  of  Congress 
oi  August  30,  1890  (26  Stat,  at  L.  414, 
i..B.A.llJl8C 


chap.  839,  Comp.  Stat.  1916,  §  8683),  pro- 
hibiting importation  into  the  t-nitt^d  Stutes 
of  adulterated  and  unwholesome  food,  did 
not  prevent  the  states  from  legislating  for 
the  prevention  of  the  sale  of  articles  of 
food  so  adulterated,  as  come  within  valid 
prohibitions  of  their  statutes. 

8.  In  Reid  v.  Colorado,  187  U.  S.  137, 149, 
47  L.  ed.  108,  114,  23  Sup.  Ct.  Rep.  92,  12 
Am.  Crim.  Rep.  506,  it  was  held  that  Con- 
giess,  by  making  it  an  offense  under  the 
Animal  Industrv  Act  for  anvone  to  send 
from  state  to  state  cattle  known  to  be  af- 
fected with  communicable  disease,  did  not 
prevent  the  states  from  penalizing  the  im- 
portation of  cattle  without  inepection  by 
designated  state  officials. 

9.  In  Missouri,  K.  &  T.  R.  Co.  v.  Haber. 
169  U.  S.  613,  623,  42  L.  ed.  878,  881,  18 
Sup.  Ct.  Rep.  488,  it  was  held  that  the  Fed- 
eral Animal  Industry  Act,  making  it  a  mis- 
demeanor for  any  person  or  corp'oration  to 
transport  cattle  known  to  be  atfected  with 
contagious  disease,  did  not  prevent  a  state 
from  imposing  a  civil  liability  for  damages 
sustained  by  owners  of  domestic  cattle  by 
reason  of  the  importation  of  such  diseased 
cflt.tle 

10.  In  Smith  v.  Alabama,  124  U.  S.  46.i. 
482,  31  L.  ed.  508,  513,  1  Infers.  Com.  Hep. 
904.  8  Sup.  Ct.  Rep.  564,  it  was  held  that 
Congress  did  fiot,  by  the  passage  of  the  M\ 
to  Regulate  Commerce,  prohibit  the  states 
from  enacting  laws  requiring  persons  to 
undergo  examination  before  being  permitted 
to  act  as  locomotive  engineers. 

11.  In  Sherlock  v.  Allin":.  93  U.  S.  99,  23 
L.  ed.  819,  it  was  held  that  Congress  did 
not.  by  the  passage  of  many  laws  regulating: 
navigation,  with  a  view  to  dafety,  and  pro- 
viding for  liability  in  certain  cases  prohibit 
the  application  to  an  accident  in  navigable 
waters  of  a  state  of  a  statute  providing  for 
liability  for  wrongful  death. 

Tlie  following  cases,  holding  that  the  Fed- 
eral Employers'  Liability  Act  supersedes 
the  common  or  statutory  laws  of  the  states, 
relating  to  the  liability  of  railroads  for 
negligent  injuries  to  their  employees  while 
engaged  in  interstate  commerce,  are.  of 
course,    whollv    consistent    with    the    eases 
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of  carrier?'  obligatioiiB  in  relation  thereto. 
The  language  of  that  act,  ao  far  as  it  indi- 
cates anything  in  this  respect,  points  to 
juat  the  contrary,  ^r  its  title  is:  *'An 
Act  Relative  to  the  Liability  of  Common 
C*arrier8   by   Railroad   in   Certain  Cases."  * 

Second:  As  to  specific  action  taken: 
The  power  exercised  by  Congress  is  not 
5?uch  that,  when  exercised,  it  necessarily 
excludes  the  state  action  here  under  con- 
sidenition.  It  would  obviously  have  been 
possible  for  Congress  to  provide  in  teriuii, 
that  wherever  such  injuries  or  death  result 
from  the  railroad's  negligence,  the  remedy 
>hi>uld  be  sought  by  action  for  damages; 
and  wherever  injury  or  death  results  froui 
causes  other  than  the  railroad's  negligence, 
compensation  nuiy  be  sought  under  the 
Workmen's  Compensation  Laws  of  the 
states.  Between  the  Federal  and  the  state 
law  there  would  be  no  conflict  whatesoever. 
They  would,  on  the  contrary,  be  comple- 
mentary. 

Third:  As  to  origin,  purpose,  and  .stope 
of  the  Employers'  Liability  Act  and  the 
nature,  methods,  and  means  of  state  W(»rlw- 
nien'^  Compensation  Laws:  Tlie  facts  are 
-of  common  Icnowledge.  Do  they  manifest 
that,  by  entering  upon  one  section  of  tlic 
tltld  of  indemnity  or  relief  for  injuries  or 
death  sufTered  by  employees  engaged  in 
interstate  commerce,  Congress  purposed  t«> 
occupy  the  whole  field? 

(A)  The  origin  ol  the  Federal  KmployeiM 

Liability  Act. 

By  the  common  law  as  administered  in 
the  several  states,  the  employee,  like  every 


<»ther  member  of  the  community,  wa^j  ex- 
pected to  bear  the  risks  necessarily  attend< 
ant  upon  life  and  work,  subject  only  to  the 
right  to  be  indemnified  for  any  loss  in- 
flicted by  wrongdoers.  The  employer,  like 
every  other  member  of  the  community,  was 
in  theory  liable  to  all  others  for  loss  re- 
sulting from  his  wrongs;  the  scope  of  his 
liability  for  wrongs  being  amplified  by  the 
doctrine  ol  respondeat  superior.  This  legal 
liability,  which,  in  theory,  applied  between 
employer  and  employee  as  well  as  between 
others,  came,  in  course  of  time,  to  be  seri- 
ously impaired  in  practice.  The  protection 
it  provided  employees  seemed  to  wane  as 
the  need  for  it  grew.  Three  defenses — the 
doctrines  of  fellow  servant's  negligence,  of 
assumption  of  risk,  and  of  contributory  neg- 
ligence, rose  and  flourished.  When  applied 
to  huge  organizations  and  hazardous  occu- 
pations, as  in  railroading,  they  practically 
abolished  the  liability  of  employers  to  em- 
ployees; and  in  so  doing  they  worked  great 
hardship  and  apparent  injustice.  The 
wrongs  suflfered  were  flagrant;  the  demand 
for  redress  insistent;  and  the  efforts  to  se- 
cure remedial  ^  legislation  widespread.  But 
the  opponents  were  alert,  potent,  and  se- 
curely entrenched.  The  evils  of  the  fellow- 
servant  rule  as  applied  to  railroads  were 
recognized  as  early  as  1856,  when  Georgia 
[lassed  the  first  law  abolishing  the  defense, 
lietween  the  passage  of  tliat  act  and  the 
passage  of  the  first  Federal  Employers*  Lia- 
bility Act  (Act  of  June  11,  1906,  34  8tat. 
iit  L.  232,  cliap.  3073),  fifty  years  elapsed. 
In  those  fifty  years  only  four  more  states 
had  wholly  abolished  the  defense  of  fellow 
servant's  negligence.     Furthermore,  in  only 


above  referred  to,  the  "field"  of  both  Fed- 
eral and  state  laws  there  under  considera- 
tion being  identical:  Second  Employers' 
Liability  Cases  (Alondou  v.  New  York.  N. 
H.  A  H.  R.  Co.)  223  U.  S.  3,  55,  50  L.  ed. 
327,  348,  38  L.R.A.(N.S.)  44,  32  Sup.  Ct. 
Rep.  169,  1  N.  C.  C.  A.  875;  Missouri,  K.  k 
T.  R.  Co.  v.  Wulf,  226  V.  S.  570,  576,  57  L. 
ed.  355,  363,  33  Sup.  Ct.  Rep.  135,  Ann.  Cas. 
1914B,  134;  Michigan  C.  R.  Co.  v.  Vreeland, 
227  U.  S.  69.  66,  57  L.  ed.  417,  419,  33  Sup. 
Ct.  Rep.  192,  Ann.  Cas.  1914C,  176;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Hesterly,  228  U. 
S.  702,  704,  57  L.  ed.  1031,  1033,  33  Sup. 
Ct.  Rep.  703;  St.  Louis,  S.  F.  &  T.  R.  Co. 
V.  Scale,  229  U.  S.  156,  57  L.  ed.  1129,  33 
Sup.  Ct.  Rep.  651,  Ann.  Cas.  1914C,  156; 
Ti'vlor  V.  Taylor,  232  U.  S.  363,  308,  58  L. 
«1.  638,  640,  34  Sup.  Ct.  Rep.  350,  6  X. 
C.  C.  A,  436:  Seaboard  Air  Line  R.  Co.  v. 
Horton,  233  U.  S.  402,  501,  58  L.  ed.  1062, 
hn',\  L.R.A.1015C,  3,  34  Sup.  Ct.  Rep.  635, 
Am..  Cas.  1915B,  475,  8  N.  C.  C.  A.  8.34; 
U'al.ash  R.  Co.  Co.  v,  Hayes,  234  U.  S.  80.  | 
^'.K  oS  L.  ed.  1226,  1230,' 34  Sup.  Ct.  Rep.  , 
7211,  6  N.  C.  C.  A.  224;  Toledo.  St.  L.  i  W.  ' 
R.  Co.  V.  Slavin,  236  U.  S.  454,  45S.  50  L  i 
L.R.A.1918C. 


ed.  671,  673,  35  Sup.  Ct.  Rep.  306;  St.  Louis, 
1,  :M.  &  S.  R.  Co.  V.  Craft,  237  U.  S.  648, 
69  L.  ed.  1160,  35  Sup.  Ct.  Rep.  704,  9  X. 
C.  C.  A.  754;  Chicago,  R.  L  A  P.  R.  Co.  v. 
Devine,  230  U,  S.  52,  64,  60  L.  ed.  140,  142, 
36  iSup.  Ct.  Rep.  27;  Chicago.  R.  I.  &  l\  K. 
Co.  V.  Wright,  239  U.  S.  548,  551.  00  L. 
ed.  431,  434,  36  Sup.  Ct.  Rep.  185:  Seaboard 
Air  Line  R.  Co.  v.  Kennev,  240  V.  S.  481», 
493,  60  L.  ed.  762,  765,  36  Sup.  Ct.  Uep. 
458;  Osborne  v.  Gray,  241  U.  S.  16.  19,  60 
L.  ed.  865,  867,  36  Sup.  Ct.  Rei).  486. 

6  I'he  title  of  this  act  may  be  profUably 
compared  with  that  of  the  bill  (not  en- 
acted) prepared  by  the  Employers'  Lialjility 
and  Workmen's  Compensation  Commission 
pursuant  to  Joint  Resolution  No.  41,  ap- 
proved June  25,  1010  (36  Stat,  at  L.  884). 
proposing  a  Federal  Workmen's  Compen- 
sation Law,  which  reads:  "A  Bill  to  Pro- 
vide an  Exclusive  Remedy  and  Comi^ensa- 
tion  for  Accidental  Injuries  Resulting  in 
Disability  or  Death  to  Employees  of  Com- 
mon Carriers  by  Railroad  Engaged  in  Inter- 
state or  Foreign  Commerce,  or  in  the  Dis- 
trict of  Cohunbia,  and  for  Other  Purpohcs." 
(Sen.  Doc.  338,  p.  107,  62d  Cong.  2d  Sess.) 
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one  state  had  a  statute  been  passed  making 
recovery  possible  where  the  employee  had 
been  guilty  of  contributory  negligence.  • 
Meanwhile,  the  number  of  accidents  to  rail- 
road  employees  had  become  appalling.  In 
the  year  1905-06  the  number  killed  while 
on  duty  was  3,807,  and  the  number  injured 
55,524. 7  The  promoters  of  remedial  ac- 
tion, unable  to  overcome  the  efficient  oppo- 
sition presented  in  the  legislatures  of  the 
several  states,  sought  and  secured  the  pow- 


erful support  of  the  President.  •  Congresiff 
was  appealed  to  and  used  its  power  over  in- 
terstate commerce  to  afford  relief.  The 
promotion  of  safety  was,  of  course,  referred 
to  in  the  committee's  report  as  justifying 
congressional  action;  but  the  moving  cause 
for  the  Federal  Employers*  Liability  Act 
was  not  the  desire  to  promote  safety  or  to 
secure  uniformity,  as  in  standardizing 
equipment  by  the  Safety  Appliance  Acts.  • 
There  was,  in  the  uature  of  things,  no  more 


9  At  the  time  the  lirst  Federal  Employers' 
Liability  Act  was  passed  the  so-called  com- 
mon-law defenses  remained  in  force,  in 
large  part,  in  most  of  the  states,  as  to  rail- 
road employees. 

A.  The  fellow-servant  rule. —  (See  com- 
pilation of  statutes  in  "Liability  of  Em- 
ployers." Senate  Hearing  1906,  "^pp.  183- 
288 ;  and  in  Senate  Document  No.  207,  60th 
Congress,  1st  Session.) 

(1)  It  had  been  completely  abolished  as 
to  railroad  employees  in  onlv  five  states: 
Georgia  (1856),  Kansas  (1874),  North 
Carolina  (1897),  Colorado  (lUOl),  North 
Dakota  (1903). 

(2)  It  remained  in  full  force,  or  substan- 
tially so,  in  twentv-five  states  or  territories : 
Arizona,  California,  Connecticut,  Delaware, 
Idaho,  Illinois,  Kentucky,  Louisiana,  Michi- 
gan, Maine,  Maryland,  Nebraska,  Nevada, 
Xew  Hampshire,  New  Jersey,  New  Mexico, 
Oklahoma,  Pennsylvania,  Rliode  Island, 
South  Dakota,  Tennessee,  Vermont,  Wash- 
ington, West  Virginia,  Wyoming. 

(3)  In  sixteen  other  states  it  had  been 
modified;  abolished  either  as  to  certain 
more  dangerous  kinds  of  work,  or  as  to  cer- 
tain classes  of  employees:  Alabama,  Ar- 
kansas, Florida,  Indiana,  Iowa,  Massachu- 
setts, Minnesota,  Mississippi,  Missouri,  New 
York,  Oregon,  South  Carolina,  Texas,  Utah, 
Virginia*,  W'isconsin. 

(4)  The  passage  of  the  first  Federal  act 
immediately  stimulated  further  state  legis- 
lation. In  1007  the  fellow-servant  rule  was 
abolished  as  to  railroads  in  Arkansas,  Nev- 
ada, Oklahoma,  South  Dakota;  and  largely 
in  California,  Nebraska,  Pennsylvania,  and 
Wisconsin. 

B.  Contributory  negligence. — (See  com- 
pilations cited  supra.) 

( 1 )  In  all  but  one  state  there  had  been 
no  statutory  change  of  the  rule  that  con- 
tributory negligence  constituted  a  complete 
defense.  Georf?ia  (18t»5)  had  substituted 
the  comparative-negligence  doctrine.  In 
Kansas  and  Illinois  early  cases  at  common 
law  seeming  to  apply  this  doctrine  had  been 
repudiated.  The  common  law  of  Tennessee 
also  contained  some  traces  of  the  doctrine. 

(2)  During  the  year  following  the  pas- 
sage of  the  first  Federal  act,  which  adopted 
the  rule  of  comparative  negligence,  with 
mitigation  of  damages  proportionate  to  the 
degree  of  plaintiff's  negligence,  several 
states  introduced  this  modification:  Ne- 
braska, Nevada,  North  Dakota,  South  Da- 
kota, Wisconsin. 

L.R.A.inSC. 


C.  Assumption  of  risk. —  (See  the  com- 
pilation cited  supra.) 

The  Iiarshness  of  this  rule  had  Iseen  miti- 
gated by  btatute  or  other  statutory  action 
taken  in  only  fourteen  states:  Alabama. 
California,  Colorado,  Georgia,  Massachu- 
setts, Mississippi,  New  Mexico,  New  York, 
North  Carolina,  Ohio,  Oregon,  South  Caro- 
lina, Texas,  Virginia.  In  1907  Iowa  abol- 
ished the  rule  as  to  employees  giving  notice 
of  a  known  defect. 

■y  See  Report  of  Interstate  Commerce  Com- 
mission for  the  year  1906.  Summary  of 
Casualties,  Table  A,  p.  161. 

•  President's  Messages  December  2,  1902: 
December  6,  1904;  Dumber  5,  1905:  Janu- 
arv  31,  1908. 

•      * 

9  The  following  facts  are  significant  as 
showing  that  employers'  liability  was  not 
deemed  a  factor  in  safety  to  employees  or 
the  public,  or  a  matter  in  which  uniformity 
was  desirable,  or  as  otherwise  presenting  a 
railroad  problem: 

(1)  The  Annual  Reports  of  the  Inter- 
state Commerce  Commission  to  Congress  for 
the  eleven  years  ending  December,  1908, 
deal  each  year  at  large  with  accidents, 
casualties  to  employees,  and  the  promotion 
of  safety.  These  reports  contain  numeroii^^ 
recommendations  for  legislation  concerning- 
safety  appliances,  hours  of  labor,  block  sig- 
nals, train  control,  inspection;  and  accident 
reporting;  but  no  recommendation  or  even 
mention  of  employers'  liability. 

(2)  The  National  Convention  of  Railroad 
Commissioners,  an  association  comprising 
the  commissioners  of  the  several  states,  i** 
formed  for  the  purpose  of  discussing  and 
aiding  in  the  solution  of  American  railroad 
problems.  Likewise,  in  its  reports  for  eleven 
years  ending  October,  1908,  no  reference  ha^ 
been  found,  either  in  the  annual  preti- 
dent's  address,  or  in  the  report  of  the  com- 
mittee on  legislation,  or  in  the  discussions,, 
to  the  stibject  of  employers*  liability;  or 
any  mention  of  the  passage  by  Congress  of 
the  two  Employers'  Liability  Acts,  or  of  the 
decision  of  this  court  on  the  first  act. 

The  absence  of  such  reference  is  particu- 
larly noteworthy  in  the  legislative  report 
for  the  year  1908,  pp.  218-233,  which  is 
devoted  to  a  consideration  of  harmonious 
or  uniform  legislation.  It  contains  a  r^sum^ 
of  the  legislation  in  Congress  recommended 
and  supported  by  the  National  Convention 
of  Railroad  Commissioners  during  a  perioii 
of  nineteen  years  and  attendances  at  con- 
gressional hearings  on  safety  appliances, 
block  jjignal.  and  hours  of  labor  legi&lation* 
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reason  for  providing  a  Federal  remedy  for 
iicglioent  injure'  to  employees,  than  there 
would  have  been  for  providing  such  a  rem- 
edy for  negligent  injury  to  paBsengers  or  to 
uther  members  of  the  public.  The  Federal 
Employers'  Liability  Act  was,  in  a  sense, 
emergency  legislation.  The  eircumstanoes 
attending  its  passage  were  such  as  to  pre- 
clude the  belief  that  thereby  Congress  in- 
tended to  deny  to  the  states  the  power  to 
provide  for  compensation  or  relief  for  in- 
juries not  covered  by  it. 

(B)  The  scope  of  the  Federal  Employers' 
Liability  Act. 

(1)  The  act  leaves  uncovered  a  large 
part  of  the  injuries  which  result  from  the 
railroads'  negligence.  The  decision  of  this 
court  in  the  first  Employers*  Liability 
(ases  (Howard  v.  Illinois  C.  R.  Co.)  207 
U.  S.  463,  52  L.  ed.  297,  28  Sup.  Ct.  Rep. 
141,  had  declared  that  Congress  lacked 
power  to  legislate  in  respect  to  any  inju- 
ries occurring  otherwise  than  to  employees 
engaged  in  interstate  commerce.  Later  de- 
risions disclose  how  large  a  part  of  the 
injuries  resulting  from  the  railroads'  neg- 
ligence are  thus  excluded  from  the  opera- 
tion of  the  Federal  law.  For  the  act  was 
held  to  apply  only  to  those  directly  en- 
gaged in  interstate  commerce.  This  ex- 
eindes  not  only  those  engaged  in  intrastate 
commerce,  but  also  the  many  who — while 
engaged  on  work  for  interstate  commerce, 
as  in  repairing  engines  or  cars — are  not 
directly  engaged  in  it.  Likewise  it  ex- 
cludes employees  who,  though  habitually 
engaged  directly  in  interstate  commerce, 
happen  to  be  injured  or  killed  through  the 
railroads'  negligence,  while  performing  some 
work  in  intrastate  conmierce.  10 

(2)  The  act  leaves  uncovered  all  of  the 
injuries  which  result  oiherwUe  than  from 
the  railroads'  negligence,  though  occurring 
when  the  employee  is  engaged  directly  in 
interstate  commerce. 

The  scope  of  the  act  is  so  narrow  as  to 

w  Compare  Illinois  C.  R.  Co.  v.  Behrens, 
233  U.  S.  473,  o8  L.  ed.  1051,  34  Sup.  Ct. 
Hep.  646,  Ann.  Cas.  1914C.  163,  10  N.  C. 
('.  A.  1.53:  New  York  C.  R.  Co.  v.  Carr, 
238  U.  S.  260,  59  L.  ed.  1298,  35  Sup.  Ct. 
Rep.  780,  7  N.  C.  C.  A.  1;  Delaware,  L.  & 
W.  R.  Co.  V.  Yurkonis,  238  U,  S.  439,  59 
L.  ed.  1397,  36  Sup.  Ct.  Rep.  902;  Shanks 
V.  Delaware,  L.  &  W.  R.  Co.  239  U.  S.  556, 
60  L.  ed.  436,  L.R.A.1916C,  797,  36  Sup.  Ct. 
Kep.  188;  Chicago.  B.  &  Q.  R.  Co.  v.  Har- 
rington, 241  r.  8.  177,  00  L.  ed.  941,  36 
Sup.  Ct.  Rep.  517.  11  N.  C.  C,  A.  992;  Eric 
R.  Co.  V.  Welsh,  242  U.  S.  303,  61  L.  ed. 
319,  37  Sup.  Ct.  Rep.  116:  Ravmond  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  243  U.  S.  43,  61  L. 
ed.  583,  37  Sup.  Ct.  Rep.  268. 
L.R.A.]ftl8C. 
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preclude  the  belief  that  thereby  Congress 
intended  to  deny  to  the  states  the  power 
to  provide  compensation  or  relief  for  inju- 
ries not  covered  by  it. 

(C)  The  purpose  of  the  Empl 

ity  Act. 

The  facts  showing  the  origin  and  scope 
of  the  act  discussed  above  indicate  also  its 
purpose.  It  was  to  end  the  denial  of  the 
right  to  damages  for  injuries  due  to  the 
railroadb'  negligence, — a  right  denied  un- 
der judicial  decisions  through  the  interpo- 
sition of  the  defenses  of  fellow  servant, 
assumption  of  risk,  and  contributory  negli- 
geYice.  It  was  not  the  purpose  of  the  act 
to  deny  to  the  state  the  power  to  grant 
the  wholly  neic  right  to  protection  or  relief 
in  the  case  of  injuries  suffered  otherwise 
than  through  fault  of  the  railroads. 

The  Federal  Employers*  Liability  Act 
was,  in  no  respect,  a  departure  from  the 
individualistic  basis  of  right  and  of  liabil- 
ity. It  was,  on  the  contrary,  an  attempt 
to  enforce  truly  and  impartially  the  old 
conception  of  justice  as  between  indi- 
viduals. The  common-law  liability  for  fault 
was  to  be  restored  by  removing  the  abuses 
which  prevented  its  full  and  just  operation. 
The  liability  of  the  employer  under  the 
Federal  act,  as  at  common  law,  is  merely 
a  penalty  for-  wrongdoing.  The  remedy  as- 
sured to  the  employee  is  •  merely  'a  more 
efficient  means  of  making  the  wrongdoer 
indemnify  him  whom  he  has  wronged.  This 
limited  purpose  of  the  Employers*  Liability 
Act  precludes  the  belief  that  Congress  in- 
tended thereby  to  deny  to  the  states  the 
power  to  provide  compensation  or  relief 
for  injuries  not  covered  by  the  act. 

(D)  The  nature  of  Workmen's  Compensa- 

tion Acts. 

In  the  effort  to  remove  abuses,  a  study 
had  been  made  of  facts,  and  of  the  world's 
experience  in  dealing  with  industrial  acci- 
dents. That  study  uncovered  as  fiction 
many  an  assumption  upon  which  American 
judges  and  lawyers  had  rested  comfortably. 
The  conviction  became  widespread  that  our 
individualistic  conception  of  rights  and  lia- 
bility no  longer  furnished  an  adequate  basis 
for  dealing  with  accidents  in  industry.  It 
was  seen  that  no  system  of  indemnity  de- 
pendent upon  fault  on  the  employers*  part 
could  meet  the  situation,  even  if  the  law 
were  perfected  and  its  administration  made 
exemplary.  For,  in  probably  a  majority 
of  cases  of  injury,  there  was  no  assignable 
fault;  and  in  many  more  it  must  be  im- 
possible of  proof.  It  was  urged:  Atten- 
tion should  be  directed,  not  to  the  employ- 
er's fault,  but  to  the  employee's  misfortune. 
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Compensation  should  be  general,  not  spo* 
radio;  certain,  not  conjectural:  speedy,  not 
delayed;  definite  as  to  amount  and  time  of 
payment;  and  so  distributed  over  long  pe- 
riods as  to  insure  actual  protection  againi^t 
lost  or  lessened  earning  capacity.  To  a 
system  making  such  provision,  and  not 
to  wasteful  litigation,  dependent  for  suc- 
cess upon  the  coincidence  of  fault  and  the 
ability  to  prove  it,  society,  as  well  as  the 
individual  employee  and  his  dependents, 
must  look  for  adequate  protection.  Society 
needs  such  a  protection  as  much  as  the 
individual;  because  ultimately  society  must 
bear  the  burden,  ftnaneial  and  otherwise,  of 
the  heavy  losses  which  accidentn  entail. 
And  since  accidents  are  a  natural,  and  in 
part  an  inevital)le,  concomitant  of  indus- 
try as  now  practised,  society,  which  is 
served  thereby,  should  in  some  way  pro- 
vide the  protection.  To  attain  this  end, 
co-operative  metliods  must  be  pursued; 
some  form  of  insurance, — that  is,  some 
form  of  taxation.  Such  was  the  contention 
which  has  generally  prevailed.  Tlius,  out 
of  the  attempt  to  enforce  individual  jus- 
tice grew  the  attempt  to  do  social  justice. 
But  when  Congress  passed  the  Employers' 
Liability  Act  of  April  22,  1008  [3,5  Stat. 
at  L.  65,  chap.  149,  Comp.  Stat.  1916, 
§  8657],  these  truths  had  gained  little  rec- 
ognition in  the  United  States.  Xot  one  of 
the  thirty -seven,  states  or  territories  which 
now  have  Workmen's  Compensation  Laws 
had  introduced  the  system.  Yet  the  con- 
ception and  value  of  compensation  laws 
was  not  unknown  to  Congress.  It  then  had 
under  consideration  the  first  Compensation 
Law  for  Federal  Employees  which  was  en- 
acted in  the  following  month  (Act  of  May 
;J0.  1908.  35  Stat,  at  L.  556,  chap.  236). 
The  need  of  its  speedy  passage  had  been 
called  to  the  attention  of  Congress  by  the 
President  in  the  same  special  message 
which  urged  the  passage  of  this  Employers' 
Liabilitv  Act. 

• 

Can  it  be  contended  that  Congress,  by 
simply  passing  the  Employers'  Liability 
Act,  prohibited  the  states  from  providing 
in  any  way  for  the  maintenance  of  such 
employees  (and  their  dependents)  for  whose 
injuries  a  railroad,  innocent  of  all  fault, 
could  not  be  called  upon  to  make  indemnity 
under  that  act?  It  is  the  state  which  is 
l>oth  primarily  and  ultimately  concerned 
with  the  care  of  the  injured  and  of  those 
dependent  upon  him,  even  though  the  acci- 
dent may  occur  while  the  employee  is  en- 
j^'aged  directly  in  interstate  cominer(!e. 
Upon  the  state  falls  the  financial  burden 
of  dependency,  if  provision  be  not  otherwise 
made.  Upon  the  state  falls  directly  the 
far  heavier  burden  of  the  demoralization 
of  its  citizenry  and  of  the  social  imrest  * 
l.R.A.lfMSC 


which  attend  destitution  and  the  denial  of 
opportunity.  Upon  the  state  also  restit, 
under  our  dual  system  ot  government,  the 
duty  owed  to  the  individual,  to  avert  mi^- 
ery  and  promote  happiness  so  far  as  posdi- 
ble.  Surely  we  may  not  impute  to  Con- 
gress the  will  to  deny  to  the  states  the 
power  to  perform  either  this  duty  to  hu- 
manity or  their  fundamental  duty  of  self- 
prest^rvation.  And  if  the  states  are  left 
free  to  provide  compensation,  what  is  there 
in  the  Employers'  Liability  Act  to  show  an 
intent  on  the  part  of  Congress  to  deny  to 
them  the  power  to  make  the  provision  b? 
raising  the  necessary  contributions,  in  the 
first    instance,    through    employers? 

(E)     Methods    and    means    of    Workmen's 
Compensation  Laws. 

Tlie  principle  underlying  Workmen's  Com- 
pensation Laws  is  the  same  in  all  the  states. 
The  methods  and  means  by  which  that  prin- 
ciple is  carried  out  vary  materially.  The 
principle  is  that  of  insurance,  the  premi- 
ums to  which  are  contributed  by  employtTs 
generally.  How  the  insurance  fund  shall  be 
raised  and  administered;  what  the  bcaie 
of  compensation  or  relief  shall  be;  how  the 
contributing  groups  of  employers  shall  he 
formed;  whether  or  not  a  state  fund  shall 
be  created;  whether  the  individual  employer 
shall  be  permitted  to  become  a  hcU- 
insurer;  whether  he  shall  l>e  permitted  t^ 
deal  directly  with  the  employee  in  makin*; 
settlement  of  the  compensation  to  be  award- 
ed; on  all  these  questions  the  laws  of  tiie 
several  states  do  and  properly  may  dilfer 
radically. 

What  methods  and  means  the  state  shall 
adopt  in  order  to  provide  compensation  {ur 
injuries  to  citizens  or  residents  where  Con- 
gress has  left  it  free  to  legislate  rests  (sub- 
ject to  constitutional  limitations)  wholly 
within  the  judgment  of  the  state.  It  migbt 
conclude,  in  view  of  the  hazard  involved, 
that  no  one  should  engage  in  the  occupation 
of  railroading  without  providing  against  tbe 
financial  consequences  of  accidents  througli 
contributing  an  adequate  amount  to  an  ai- 
cident  insurance  fund.  It  might  concln<l«* 
that  it  was  wise  to  make  itself  the  necessary 
contributions  to  such  a  fund,  out  of  moneys 
raised  from  general  taxation.  Or  it  might 
conclude,  as  the  state  of  Washington  did. 
that  the  fairest  and  wisest  form  of  taxation 
for  the  purpose  was  to  impose  upon  the 
employer  directly  the  duty  of  mskinir 
the  required  contributions, — relying  upon 
the  laws  of  trade  to  cflfect,  through  the 
medium  of  transportation  charges,  an  equi- 
table distribution  of  the  burden.  The 
method  last  suggested  is  pursued  in  sub- 
stance also  by  the  state  of  New  York.    In 
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its  essence  the  laws  of  the  states  are  the 
same  in  this  respect,  as  is  shown  in  Moun- 
tain TimboT  Go.  v.  Washington,  243  U.  S. 
219,  ante,  260,  37  Sup.  Ct.  Rep.  200.  It  is 
misleading  to  speak  of  the  new  obligation  of 
the  employer  to  contribute  to  compensation 
lor  injuries  to  workmen  as  an  increase  of 
the  ^employer's  liability."  It  is  not  a  lia- 
bility for  a  violation  of  a  duty.  It  is  a 
direct — a  primary — ^obligation  in  the  nature 
of  a  tax.  And  the  right  of  the  employee 
is  as  free  from  any  suggestion  of  wrong  done 
to  him  aa  the  new  right  granted  by 
ikiothers'  Pension  Laws. 

(F)   Federal  and  state  legislation  are  not 

in  conflict. 

The  practical  difficulty  of  determining  in 
a  particular  case,  according  to  presence  or 
absence  of  railroad  fault,  whether  indem- 
nitv  is  to  be  sought  under  the  Federal  Em- 
plovers*  Liability  Act  or  under  a  state  com- 
pensation law,  alTords,  of  course,  no  reason 
for  imputing  to  Congress  the  will  to  deny 
to  the  states  power  to  afford  relief  through 
such  a  system.  The  difficulty  and  uncer- 
tainty is,  at  worst,  no  greater  than  that 
which  now  exists  in  so  many  cases  where  it 
is  necessary  to  determine  whether  the  em- 
ployee was,  at  the  time  of  the  accident, 
en<raged  in  interstate  or  intrastate  com* 
meroe.  11  Bxpedients  for  minimizing  inher- 
ent difficulties  will  doubtless  be  found  by 
experience.  All  the  difflculties  may  conceiv- 
ably be  ov^come  in  practice.  Or  they  may 
prove  so  great  as  to  lead  Congress  to  repeal 
the  Federal  Employers'  Liability  Act  and 
leave  to  the  states  (which  alone  can  deal 
comprehensively  with  it),  the  whole  subject 
of  indemnity  and  compensation  for  injuries 
to  employees,  whether  engaged  in  inter- 
state or  intrastate  commerce,  and  whether 
such  injuries  arise  from  negligence  or  with- 
out fault  of  the  employer. 

We  are  admonished  also  by  another 
weighty  consideration  not  to  impute  to  Con- 
gress the  will  to  deny  to  the  states  this 
power.  The  subject  of  compensation  for 
accidents  in  industry  is  one  peculiarly  ap- 
propriate for  state  legislation.  There  must, 
necessarily,  be  great  diversity  in  the  condi- 
tions of  living  and  in  the  needs  of  the  in- 


jured and  of  his  dependents,  according  to 
whether  they  reside  in  one  or  the  other  of 
our  states  and  territoiMes,  so  widely  extend- 
ed. In  a  large  majority  of  instances  they 
reside  in  the  state  in  which  the  accident  oc- 
curs. Though  the  principle  that  compensa- 
tion should  be  made,  or  relief  given,  is  of 
universal  application,  the  great  diversity  of 
conditions  in  the  different  sections  of  the 
United  States  may,  in  a  wise  application  of 
the  principle,  call  for  differences  between 
states  in  the  amount  and  method  of  compen- 
sation, the  periods  in  which  payment  shall 
be  made,  and  the  methods  and  means  by 
which  the  funds  shall  be  raised  and  dis- 
tributed. The  field  of  compensation  for  in- 
juries appears  to  be  one  in  which  uniform- 
ity is  not  desirable,  or  at  least  not  essen- 
tial to  the  public  welfare. 

The  contention  that  Congress  has,  by  leg- 
islating on  one  branch  of  a  subject  relative 
to  interstate  commerce,  pre-empted  the 
whole  field,  has  been  made  often  in  this 
court;  and,  as  the  cases  above  cited  show, 
has  been  repeatedly  rejected  in  cases  where 
the  will  of  Congress  to  leave  the  boianet^  of 
the  field  open  to  state  action  was  far  less 
clear  than  under  the  eircumstanoes  here  con- 
sittexed.  Tested  by  those  decisions  and  by 
the  rules  which  this  court  has  framed  for 
its  guidance,  I  am  of  opinion,  as  was  said 
in  Atlantic  Coast  Line  R.  Go.  v.  Greorgia, 
234  U.  S.  280,  204,  58  L.  ed.  1312,  1319,  34 
Sup.  Ct.  Rep.  829,  that  "the  intent  to  super- 
sede the  exercise  of  the  state  police  power 
with  respect  to  this  subject  cannot  be  in- 
ferred from  the  restricted  action  which 
thus  tar  has  been  taken.''  The  field  covered 
by  Congress  was  a  limited  field  of  the  car- 
rier's liability  for  negligence,  not  the  whole 
field  of  the  carrier's  obligation  arising  from 
accidents.  I  find  no  justification  for  im- 
puting to  Congress  the  will  to  deny  to  a 
large  class  of  persons  engaged  in  a  neces- 
sarily hazardous  occupation  ^^  and  otherwise 
unprovided  for,  the  protection  afforded  by 
beneficeot  statutes  enacted  in  the  long-de- 
ferred performance  of  an  insistent  duty  and 
in  a  field  peculiarly  appropriate  for  state 
action. 

Mr.  Justice  Clarke  concurs  In  this  dis- 
sent. 


UThe  number  of  cases  on  the  October, 
1915,  term  of  this  court,  was  1,061).  Of 
these  03  involved  one  or  more  questions 
arising  under  the  Federal  Employers'  Lia- 
bility Act  of  April  22,  1908.     Of  these  93 


the  part  of  defendant.  In  24  of  the  cases 
the  question  was  also  presented  whether  or 
not  the  employee  had  assumed  the  risk. 

18  The    experience    of    the    organization 
[Brotherhood    of   Locomotive   Firemen   and 


cases,  37  presented  the  question  whether  or  '  Enginemen]   shows  that  more  than  60  per 
not  the  employee  was  engaged  in  interstate    cent  of  all  deaths  and  disabilities  are  caused 


commerce  or  tntmstate  commerce.  In  52 
of  the  cases  the  question  was  presented 
^'hetiier  there  was  evidence  of  negligence  on 
LrvA.1918C.  29 


by  railroad  accidents.     W.  S.  Carter,  Sen. 
Doc.  649,*  p.  137,  64th  Oong.  let  Sess. 
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Annotation — ^Applicability  of  state  compensation  statutes  to  non-negligent 
injuries  of  railroad  employees  while  engaged  in  interstate  commerce. 


Exhaustive  annotation  on  the  Work- 
men's Compensation  Acts  will  be  found 
in  L.R. A.1916A,  23,  and  L.R. A.1917D,  80 ; 
and  on  the  Federal  Employers*  Liability 
Acts  in  47  L.R.A.(N.S.)  38,  and  L.R.A. 
1915C,  48. 

As  to  the  applicability  of  the  Federal 
Employers'  Liability  Act  or  state  Com- 
pensation Acts  to  injuries  within  ad- 
miralty jurisdiction,  see  note  to  South- 
em  P.  Co.  V.  Jensen,  post,  439. 

The  decision  of  the  United  States  Su- 
preme Court  in  New  York  C.  R.  Co.  v. 
WiNFiBLD,  ante,  439,  disposes  adversely 
of  the  contention  that  the  Federal  Em- 
ployers' Liability  Act  does  not  prevent 
the  application  of  state  statutes  to  in- 
juries received  by  employees  of  inter- 
state railroads  while  they  themselves  are 
engaged  in  the  work  of  furthering  inter- 
state commerce,  if  such  injuries  occur 
without  negligence  on  the  part  of  the 
railroad  company  or  its  agents  or  em- 
ployees. The  court  of  last  resort  has  de- 
termined that.  Congress  having  entered 
the  Held,  the  states  have  no  longer  any 
right  to  legislate  with  respect  to  em- 
ployees of  interstate  railways  while  they 
themselves  are  engaged  in  furthering  in- 
terstate commerce,  although  the  injured 
employee  may  have  no  remedy  under  the 
Federal  act. 

The  opinion  of  the  Federal  Supreme 
Court  was  reiterated  in  Erie  R.  Co.  v. 
Winfield  (1917)  244  U.  S.  170,  61  L.  ed. 
1057,  37  Sup.  Ct.  Rep.  556,  wherein  it 
was  stated  that  Congress  intended  that 
the  Federal  act  should  be  as  compre- 
hensive of  those  instances  in  which  it 
excluded  liability,  i.  e.,  where  there  is 
no  causal  negligence  for  which  the  car- 
rier is  responsible,  as  of  those  in  which 
liability  is  imposed;  and  in  both  classes 
such  act  is  paramount  to,  and  exclusive 
of,  state  regulation. 

As  is  stated  in  the  foregoing  opinion, 
and  also  as  is  shown  in  the  annotation 
in  L.R.A.1916A,  461,  and  L.R.A.1917D, 
85,  the  state  courts  had  been  in  conflict 
upon  this  question.  In  New  York  and 
New  Jersey  the  view  was  taken  that  the 
Federal  act  applied  only  to  injuries 
caused  by  the  negligence  of  the  railroad 
company  or  its  agents  or  employees, 
while  the  contrary  view  has  been  taken 
by  courts  in  Illinois,  California,  and 
Massachusetts.  Since  the  decision  of  the 
United  States  Supreme  Court  in  the 
WiNPiELD  Case,  the  question  has  been 

Eassed  upon  in  the  following  cases,  the 
.R.A.1918C. 


state  courts,  of  course,  following  the  de- 
cision of  the  United  States  Supreme 
Court:  Walker  v.  Chicago,  I.  &  L.  R. 
Co.  (1917)  —  Lad.  App.  — ,  117  N.  B. 
969;  Matney  v.  Bush  (1918)  102  Kan. 
293,  169  Pac.  1150;  Carey  v.  Grand 
Trunk  Western  R.  Co.  (1918)  —  Mich. 
— ,  169  N.  W.  492 ;  Rounsaville  v.  Central 
R.  Co.  (1917)  —  N.  J.  —,  101  Atl.  182; 
Panhandle  &  S.  F.  R.  Co.  v.  Brooks 
(1917)  —  Tex.  Civ.  App.  — ,  199  S.  W. 
665. 

While  it  is  finally  determined  that  the 
states  have  no  power  to  pass  a  statute 
which  will  render  the  railroad  company 
liable  for  any  injury  to  an  employee 
while  engaged  in  interstate  commerce, 
the  contention  has  been  made  in  some 
cases  that  a  state  Compensation  Act 
which  is  elective  in  character  may  be 
adopted  by  thfe  railroads,  so  that  they 
will  come  within  the  state  act  by  virtue 
of  their  own  election.  This  view,  how- 
ever, has  been  repudiated. 

The  Federal  Supreme  Court  has  held 
that  the  state  has  no  right  to  put  an  in- 
terstate carrier  and  their  interstate  em- 
ployees to  an  election  between  the  pro- 
visions of  the  Federal  act  and  the  state 
Compensation  Act,  or  to  impute  an 
election  to  them  by  a  statutory  presump- 
tion. Erie  R.  Co.  v.  Winfield  (1917) 
244  U.  S.  170,  61  L.  ed.  1057,  37  Sup.  Ct 
Rep.  556,  reversing  the  New  Jersey  court 
of  errors  and  appeals  (1916)  88  N.  J.  L. 
619,  96  Atl.  394. 

In  the  Michigan  case  of  Carey  v. 
Grand  Trunk  Western  R.  Co.  (1918)  — 
Mich.  — ,  166  N.  W.  492,  in  which  case  it 
was  contended  that  as  the  railroad  com- 
pany had  formally  elected  to  accept  the 
provisions  of  the  Michigan  Comi^ensation 
Act,  which  expressly  provided  that  any 
interstate  carrier  and  its  interstate  em- 
ployees might,  so  far  as  not  forbidden  by 
any  act  of  Congress,  voluntarily  accept 
and  be  bound  by  the  provisions  of  the 
state  act,  the  railroad  company  had  by 
its  election  become  bound  by  the  Com- 
pensation Act  as  to  non-negligent  in- 
juries. The  court  held,  however,  that 
the  decision  of  the  Federal  Supreme 
Court  in  the  Winfield  Case,  determined 
conclusively  for  all  American  jurisdic- 
tions that  employees  of  an  interstate 
carrier,  engaged  in  interstate  commerce 
at  the  time  of  the  injury,  are  not  within 
the  application  of  state  Compensation 
Acts. 

The  Michigan  court  suggests  that  the 
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phrase  used  in  the  state  act.  ''so  far  as 
not  forbidden  by  any  act  or  Congress," 
might  include  the  passage  of  the  Federal 
act;  that  is,  the  passage  of  the  act  itself 
might  be  considered  as  forbidding  the 
state  to  legislate  upon  the  subject.  It 
would  seem,  however,  that  the  phrase 
in  question  has  reference  to  the  provi- 
sion in  the  Federal  act  which  forbids 
any  limitation  of  its  liability  by  any 
eommon  carrier  subject  to  the  provisions 
of  the  act. 

The  contention  that  by  accepting  the 
state  Compensation  Act,  the  railroad  be- 
comes bound  by  its  election  even  as  to 
non-n^ligent  injuries  of  interstate  em- 
ployees, seems  very  plausible,  and  it  cer- 
tainly seems  as  though  that  question  had 
not  been  determined  by  either  of  the  de- 
cisions of  the  United  States  Supreme 
Court.  The  decision  under  the  New  York 
act  would  apparently  not  be  conclusive 
in  the  case  of  a  non-negligent  injury 
where  the  railroad  company  had  volun- 
tarily elected  to  come  in  under  the  state 
act  so  far  as  it  could;  and  the  case  under 
the  New  Jersey  law  simply  decides  that 
the  state  cannot  compel  a  railroad  to 
elect  as  between  the  Federal  act  and  a 
state  Compensation  Act. 

Entirely  aside  from  the  question  of 


interstate  commerce,  it  is  submitted  that 
the  state  Compensation  Acts,  if  con- 
strued to  cover  non-negligent  injuries 
of  employees  who,  as  to  their  negligent 
injuries,  are  within  the  protection  of  the 
Federal  act,  would  be  unconstitutional. 
It  is  very  difficult  to  defend  the  Com- 
pensation Acts  against  the  contention 
that  they  take  property  without  due 
process  of  law.  There  is  indeed  a  tak- 
ing, but  this  is  justified  only  in  view  of 
the  fact  that  the  employers  have  com- 
pensation therefor.  While  these  statutes 
impose  an  additional  burden  on  employ- 
ers as  to  injuries  not  caused  by  their 
negligence,  they  relieve  these  employers 
from  all  danger  of  a  suit  for-ilamages  in 
which  the  cost  to  the  employer  might  be 
many  times  the  amount  which  he  has  to 
pay  under  the  Compensation  Act.  This 
makes  the  statutes,  in  a  sense,  a  matter 
of  give  and  take;  but  if  the  state  Com- 
pensation Acts  are  construed  to  apply  to 
non-negligent  injuries,  while  the  employ- 
er is  still  liable  under  the  Federal  act 
for  not  only  his  own  negligence,  but 
that  of  his  agents  and  employees,  he  will 
in  nowise  be  compensated  for  the  bur- 
den placed  upon  him  in  rendering  him. 
liable  for  non-negligent  injuries. 

w.  M.  a. 


UNITED  STATES  SUPREME  COURT. 

SOUTHERN  PACIFIC  COMPANY,  Plff.  in 

Krr.,  : 

V. 

MARIE  JENSEN. 

(244  U.  8.  205,  61  L.  ed.  1086,  37  Sup.  Ct. 

Rep.  524.) 

Master  and  servant  *•  employers'  liabil- 
ity —  applicability  of  statute  to  ocean- 
going ships. 

1.  Congress  did  not  establish  a  rule  of 
liability  with  respect  to  injuries  received 
by  an  employee  on  an  ocean-going  ship  ply- 
ing between  ports  of  different  states,  owned 
and  operated  by  a  corporation  which  is  also 
an  interstate  railway  carrier,  by  enacting 
the  provisions  of  the  Employers'  Liability 
Act  of  April  22,  1908,  giving  a  right  of  re- 
covery against  interstate  carriers  by  rail- 
road for  the  death  or  injury  of  employees 
while  engaged  in  interstate  commerce, 
caused  by  the  negligence  of  the  carriers' 
officers,  agents,  or  employees,  or  by  any  de- 
fect or  insufficiency,  due  to  its  negligence, 
in  its  "cars,  engines,  appliances,  machinery. 

»  — —  ,j.        III!  Miiii-  .ji  _       r  -    w  -   -  -r  —   -I ■ 1 ^^ * -I • • 

Note  —  The  applicability  of  the  Federal 
Employers'  Liability  Act  or  State  Compen- 
sation* Acts  to  injuries  within  admir.ilty 
jurisdiction  is  dlBCUftsed  in  the  annotation 
following  this  case,  post,  474. 
L.ILA.1918C. 


track,  roadbed,  works^  boats,  wharves,  or 
other  equipment."  The  word  *'boat&"  in  the 
statute  refers  to  vessels  which  may  be  prop- 
erly regarded  as  in  substance  part  of  a  rail- 
road's extension  or  equipment,  as  under- 
stood and  applied  in  common  practice. 
For  other  cases,  see  Master  and  Serva/nt,  II. 
c,  i,  in  Dig.  1-52  .V.  8. 

Admiralty  —  Jurisdiction  --  state  legris- 
latlon  HftecUng  maritime  law. 

2.  State  legislation  changing,  modifying, 
or  affecting  the  general  maritime  law  whidi 
contravenes  the  essential  purpose  expressed 
by  an  act  of  Congress,  or  works  material 
prejudice  to  the  characteristic  features  of 
such  general  maritime  law,  or  interferes  with 
the  proper  harmony  or  uniformity  of  that 
law  in  its  international  and  interstate  rela- 
tions, is  invalid  as  being  repugnant  to  U. 
S.  Const,  art.  3,  §  2,  extending  the  judicial 
power  of  the  United  States  to  all  cases  of 
admiralty  and  maritime  jurisdiction;  U. 
S.  Const,  art.  1,  §  8,  giving  Congress  power 
to  make  all  laws  necessary  5nd  proper  to 
carry  into  execution  the  powers  vested  in 
tbe  Federal  government;  and  U.  S.  Judicial 
Code,  §§  24,  256,  giving  the  Federal  district 
courts  exclusive  original  cognisance  of  all 
civil  causes  of  admiralty  and  maritime  juris- 
diction, saving  to  suitors  in  all  cases  the 
right  of  a  common-law  remedy  where  the 
common  law  is  competent  to  give  it. 
For  other  cases,  see  Admiralty,  L  in  Dig. 

1-52  N.  8. 
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Same  —  state  Workmen's  Compensatton 

Ijaws. 

3.  'J  he  application  to  an  injury  sustained 
by  a  lon<]jslioreman  while  he  was  unloading 
in  a  New  York  port  an  ocean-going  steani- 
ship  owned  by  a  nonresident  corporation, 
and  plying  between  porta  of  different  states, 
of  the  provisions  of  the  New  York  Work- 
men's Compensation  Act,  which,  in  lieu  of 
the  common-law  liability  enforceable  by  suit 
in  cases  of  negligence,  imposes  a  liability 
upon  employers,  enforceable  without  judicial 
action,  to  make  compensation  for  disabling 
or  fatal  accidental  injuries  to  employees, 
without  regard  to  fault  as  a  cause,  gradTiat- 
ing  compensation  for  disabilities  according 
to  a  prescribed  scale  based  upon  loss  of 
earning  power,  and  measuring  death  benefits 
according  to  the  dependency  of  the  surviving 
wife,  husband,  or  infant  children,  renders 
the  statute,  to  that  extent,  invalid  as  con- 
flicting with  U.  S.  Const,  art.  3,  §  2,  ex- 
tending the  judicial  power  of  the  United 
States  to  all  cases  of  admiralty  and  mari- 
time jurisdiction;  U.  S.  Const,  art.  1,  §  8, 
giving  Congress  power  to  make  all  laws 
necessary  and  proper  to  carry  into  execution 
the  powers  vested  in  the  Federal  govern- 
ment; and  U.  S.  Judicial  Code,  §§  24,  256, 
giving  Federal  district  courts  exclusive 
judicial  cognizance  of  all  civil  causes  of 
admiralty  and  maritime  jurisdiction,  saving 
to  suitors  in  all  cases  the  right  to  a  com- 
mon-law remedy  where  the  common  law  is 
-competent  to  give  it;  being  also  inconsistent 
wnth  the  policy  of  Congress  to  encourage 
investments  in  ships,  manifested  by  U.  S. 
Rev.  Stat.  §§  4283-4285,  Act  of  June  26, 
1884,  §  18,  which  declare  a  limitation  upon 
the  liability  of  their  owners. 
For  ofhrr  crises,  see  Admiralty,  I,  in  Dig. 

1-62  y,  a, 

(Mr.  Justice  Holmes,  Mr.  Justice  Pitney, 
Mr.  Justice  Brandeis,  and  Mr.  Justice 
Clarke  dissent.) 

(May  21,  1917.) 

FpRROR  to  the  Appellate  Division  of  the 
J  Supreme  Court,  Third  Department,  of 
the  state  of  New  Y'ork,  to  review  a  judg- 
ment affirmed  by  the  Court  of  Appeals,  ap- 
proving an  award  of  the  State  Workmen's 
Commission  to  claimant  for  the  death  of  her 
husband.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Norman  B.  Beechcr  and  Ray 
Rood  Allen,  for  pin  in  tiff  in  error: 

The  New  York  Workmen's  Compensation 
Law  imposes  a  direct  and  unconstitutional 
hurden  upon  the  interstate  commerce  trans- 
;acted  by  the  plaint ijff  in  error. 

Barrett  v.  New  York,  232  U.  S.  14,  33, 
58  L.  ed.  483,  491,  34  Sup.  Ct.  Rep.  203; 
People  V.  Brooks,  4  Denio,  469;  Passenger 
Cases,  7  How.  283,  12  L.  ed.  702;  Philadel- 
phia &  S.  S.  S.  Jo.  V.  Pennsylvania,  122 
U.  S.  326,  336,  30  L.  ed.  1200,  1201,  1 
J..R.AJ!n8C. 


Inters.  Com.  Rep.  308,  7  Sup.  Ct.  Rep.  1118; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Texas,  210 
U.  S.  217,  52  L.  ed.  3031,  28  Sup.  Ct.  Rep. 
638;  Brimmer  v.  Rebman,  138  U.  S.  78.  34 
L.  ed.  862,  3  Inters.  Com.  Rep.  485,  11  Sup. 
Ct.  Rep.  23;  Minnesota  v.  Barber,  136  U. 
S.  313,  34  L.  ed.  455,  3  Inters.  Com.  Kep. 
185,  10  Sup.  Ct.  Rep.  862;  Postal  Teleg. 
Cable  Co.  v.  Taylor,  192  U.  S.  64,  48  L.  ed. 
342,  24  Sup.  Ct.  Rep.  208 ;  D.  E.  Foote  & 
Co.  v.  Stanley,  232  U.  S.  494,  58  L.  ei 
698,  34  Sup.  Ct.  Rep.  377;  Brennan  v. 
Titusville,  153  U.  S.  289,  38  L.  ed.  719,  4 
Inters.  Com.  Rep.  658,  14  Sup.  Ct  Rep. 
829;  Welton  v.  Missouri,  91  U.  S.  275, 
23  L.  ed.  347;  Caldwell  v.  North  Caro- 
lina, 187  U.  S.  622,  47  L.  ed.  336,  23  Sup. 
Ct.  Rep.  229;  Rearick  v.  Pennsylvania,  203 
U.  S.  507,  51  L.  ed.  295,  27  Sup.  Ct.  Rep. 
159;  Dozier  v.  Alabama,  218  U.  S.  124,  54 
L.  ed.  965,  28  L.R.A.(N.S.)  264,  30  Sup. 
Ct.  Rep.  649;  Crenshaw  v.  Arkansas,  227 
U.  S.  389,  57  L.  ed.  565,  33  Sup.  Ct.  Rep. 
294;  Minnesota  Rate  Cases  (Simpson  v. 
Shepard)  230  U.  S.  352,  396,  57  L.  ed.  1511, 
1540,  48  L.R.A.(N.S.)  1151,  33  Sup.  Ct. 
Rep.  729,  Ann.  Cas.  1916A,  18;  Heyman  v. 
Hays,  236  U.  S.  178,  186,  59  L.  ed.  527,  530, 
35  Sup.  Ct.  Rep.  403;  Atlantic  Coast  Line 
R.  Co.  V.  Mazursky,  216  U.  S.  122,  64  L. 
ed.  411,  30  Sup.  Ct.  Rep.  378;  Western  U. 
Teleg.  Co.  v.  Commercial  Mill.  Co.  218  U. 
S.  406,  416,  54  L.  ed.  1088,  1091,  36  L.R.A. 
(N.S.)  220,  31  Sup.  Ct.  Rep.  59,  21  Ann. 
Cas.  815 ;  Central  of  Georgia  R.  Co.  v.  Mur- 
phey,  196  U.  S.  194,  49  L.  ed.  444,  25  Sup. 
Ct.  Rep.  218,  2  Ann.  Cas.  514;  Chicago,  B. 
&  Q.  R.  Co.  y.  Railroad  Commission,  237 
U.  S.  220,  59  L.  ed.  926,  P.UJ1.1916C,  309, 
35  Sup.  Ct.  Rep.  560;  McNeill  v.  Southern 
R.  Co.  202  U.  S.  643,  581,  50  L.  ed.  1142, 
1148,  26  Sup.  Ct.  Rep.  722;  Yazoo  &  M. 
V^alley  R.  Co.  v.  Greenwood  Grocery  Co. 
227  U.  S.  1,  67  L.  ed.  389,  33  Sup.  Ct.  Rep. 
213 ;  Houston  k  T.  C.  R.  Co.  v.  Mayes,  201 
U.  S.  321,  60  L.  ed.  772,  26  Sup.  Ct.  Rep. 
491;  Powell  v.  Pennsylvania,  127  U.  S. 
678,  22  L.  ed.  263,  8  *Sup.  Ct.  Rep.  992, 
1257;  Schollenberger  v.  Pennsylvania,  171 
U.  S.  1,  43  L.  ed.  49,  18  Sup.  Ct.  Rep.  757; 
Mugler  V.  Kansas,  123  U.  S.  623,  31  L.  ed. 
205,  8  Sup.  Ct.  Rep.  273;  Leisy  v.  Hardin, 
135  U.  S.  100,  34  L.  ed.  128,  3  Inters.  Com. 
Rep.  36,  10  Sup.  Ct.  Rep.  681;  International 
Textbook  Co.  v.  Pigg,  217  U.  S.  91,  54  L. 
ed.  678,  27  L.R.A.(N.S.)  493,  30  Sup.  Ct. 
Rep.  481,  18  Ann.  Cas.  1103;  Hall  v.  De 
Cuir,  95  U.  S.  485,  24  L.  ed.  547. 

It  denies  this  plaintiff  in  error  the  equal 
protection  of  the  laws  because,  although  it 
complies  with  the  Compensation  Act,  it  is 
not  freed  from  further  liability  to  work- 
men injured  on  shipboard,  but  remains 
liable  to  suits  in  admiralty. 
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Atlantic  Tran^KNrt  Co.  t.  ImbroTek,  28^4 
U.  S.  d2,  58  Ia  ed.  Id08,  1^1  L.R^.(N.8,) 
1157,  34  8up.  Ct.  R«p.  733;  The  Lottawaima 
(Rodd  V.  Heartt)  21  Wall.  558,  22  L.  ed. 
654;  Workman  t.  New  York,  170  U.  S.  652, 
45  L.  ed.  314,  21  Sup.  Ct.  Rep.  212;  llie 
Max  Morris,  137  U.  S.  1,  34  L.  ed.  586,  11 
Sap.  Ct.  Rep.  29;  The  Thode  Fagelund,  211 
Fed.  685 ;  The  Thieibek,  218  Fed.  251 ;  The 
Fred  E.  Sander,  208  Fed.  724,  4  N.  G.  C. 
A.  891;  Tke  Rosalie  Mahony,  218  Fed.  698; 
Cunningham  v.  Northwestern  Improv.  Co. 
44  Mont.  180,  119  Pac.  654,  1  N.  C.  C.  A. 
720. 

It  infringes  upon  the  eKchisive  admiralty 
jurisdiction  of  the  United  States. 

Atlantic  Transport  Co.  v.  Imbrovek, 
supra. 

Congress,  by  the  Federal  Employers'  Lia- 
bility Act  of  1908,  has  dealt  with  and 
assumed  exclusive  jurisdiction  over  the  field 
of  compensation  payable  for  injuries  re- 
ceived by  the  employee  of  a  common  car- 
rier by  railroad  while  both  employer  and 
employee  are  engaged  in  interstate  com- 
merce. 

The  Passaic,  190  Fed.  044;  Erie  R.  Co. 
V.  Jacobus,  137  C.  C.  A.  161,  221  Fed.  336; 
The  Pawnee,  205  Fed.  333;  Pedersen  v. 
Delaware,  L.  &  W.  R.  Co.  229  U.  S.  146,  67 
L.  ed.  1126,  33  Sup.  Ct.  Rep.  648,  Ann.  Cas. 
1914C,  153,  3  N.  C.  C.  A.  779;  Missouri,  K. 
&  T.  R.  Co.  V.  Wulf,  226  U.  S.  571,  676,  57 
L.  ed.  361,  363,  33  Sup.  Ct.  Rep.  136,  Ann. 
Cas,  1914B,  134;  St.  Louis,  I.  M.  ft  S.  R.  Co. 
T.  McWhirter,  229  U.  S.  265,  275,  67  L.  ed. 
1179,  1186,  33  Sup.  Ct.  Rep.  858;  Toledo, 
St.  L.  ft  W.  R.  Co.  V.  Slavin,  236  U.  S. 
454,  467,  69  L.  ed.  671,  672,  36  Sup.  Ct.  Rep. 
306;  Seaboard  Air  Line  R.  Co.  v.  Horton, 
233  U.  S.  432,  68  L.  ed.  1062,  L.R.A.1915C, 
1,  34  Sup.  Ct.  Rep.  636,  Ann.  Cas.  1916B, 
475,  8  N.  C.  C.  A.  834;  Smith  v.  Industrial 
Aeci.  Commission,  26  Cal.  App.  660,  147 
Pac  600;  Staley  v.  Illinois  C.  R.  Co.  268 
111.  366,  L.R,A.1916A,  450,  109  N.  E.  342. 

No  action  for  death  to  an  employee  en- 
gaged in  interstate  commerce  can  be  brought 
against  the  railroad  company  except  within 
the  time  provided  by  Congress. 

Michigan  C.  R.  Co.  v.  Vreeland,  227  U.  S. 
59,  57  L.  ed.  417,  33  Sup.  Ct.  Rep.  192,  Ann. 
Cas.  1914C,  176;  Gulf,  C.  ft  S.  F.  R.  Co.  v. 
McGinnis,  228  U.  S.  173,  67  L.  ed.  786, 
33  Sup.  Ct.  Rep.  426,  3  N.  C.  C.  A.  806 ;  St. 
Louis,  S.  E.  A  T.  R.  Co.  v.  Seale,  229  U.  S. 
156,  67  L.  ed.  1129,  33  Sup.  Ct.  Rep.  651, 
Ann.  Cas.  1914C,  156;  Taylor  v.  Taylor, 
2.32  U.  S.  363,  58  L.  ed.  638,  34  Sup.  Ct.  Rep. 
350.  6  N.  C.  C.  A.  436;  Atlantic  Coast  Line 
R.  Co.  ▼.  Bumette,  239  U.  S.  199,  60  L.  ed. 
226,  36  Sup.  Ct.  Rep.  76. 

The  fact  that  there  is  no  liability  im- 
posed by  Congress  in  favor  of  certain  rela- 
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tiv68  of  «  d^eeated  workman,  or  that  CoO" 
gress  has  made  no  provision  for  the  recov* 
ery  of  other  than  pecuniary  damage  in  death 
cases,  does  not  leave  the  field  of  legislation 
in  these  respects  open  to  the  states,  for  the 
act  of  Congress  creates  the  only  obligation 
that  has  existed  since  its  enactment. 

Atlantic  Coast  Line  R.  Co.  v.  Bumette, 
239  U;  S.  199,  201,  60  L.  ed.  226,  227,  30 
Sup.  Ct.  Rep.  75. 

Congress  by  refraining  from  acting  may 
as  effectually  withdraw  a  field  from  glate 
legislation  as  though  it  had  enacted  affirma- 
tive measures. 

The  Hours  of  Service  Act  Cases,  Erie  R. 
Co.  V.  New  York,  233  U.  S.  671,  58  L.  ed. 
1149,  62  L.R.A.(N.S.)  266,  34  Sup.  Ct.  Rep. 
756,  Ann.  Cas.  1916D,  138;  Northern  P. 
R.  Co.  V.  Washington,  222  U.  S.  370,  66  L. 
ed.  237,  32  Sup.  Ct.  Rep.  160. 

The  test  is  not  whether  the  state  legisla- 
tion is  in  conflict  with  the  details  of  the 
Federal  law  or  supplements  it,  but  whether 
the  state  had  any  jurisdiction  of  a  subject 
over  which  Congress  had  exerted  its  exclu- 
sive control. 

Southern  R.  Co.  v.  Railroad  Commis- 
sion, 236  U.  S.  439,  448,  69  L.  ed.  661, 
666,  36  Sup.  Ct  Rep.  304. 

Messrs.  £.  Clarence  Aiken,  Egburt  K. 
Woodbury,  Attorney  General  of  New  York, 
and  Harold  J.  Hlnman,  for  the  New  York 
State  Industrial  Commission: 

It  may  be  a  doubtful  question  as  to  wheth- 
er the  ease  would  come  under  admiralty  at 
all,  as  the  claimant's  intestate  was  on  the 
gang  plank  which  connected  the  land  with 
the  ship,  and  it  might  be  contended  that  the 
gang  plank  was  an  extension  of  the  shore, 
and  not  a  part  of  the  ship. 

Atlantic  Transport  Co.  v.  Imbrovek,  234 
U.  S.  62,  68  L.  ed.  1208,  61  L.R.A.(N.S.) 
1167,  34  Sup.  Ct.  Rep.  783;  The  Plymouth 
(Hough  V.  Western  Transp.  Co.)  3  Wall. 
20,  8  L.  ed.  126;  The  H.  S.  Piekands,  42 
Fed.  239;  Swayne  ft  Hoyt  v.  Barsch,  141 
C.  C.  A.  337,  228  Fed.  681 ;  Martin  v.  West, 
222  U.  S.  191,  66  L.  ed.  159,  36  L.R.A. 
(N.8.)  592,  32  Sup.  Ct.  Rep.  42;  Cleveland 
Terminal  ft  Valley  R.  Co.  v.  Cleveland  S. 
S.  Co.  208  U.  S.  316,  62  L.  ed.  608,  28  Sup. 
Ct.  Rep.  414,  13  Ann.  Cas.  1216. 

No  action  in  rem  is  given  by  the  statute 
of  the  state  or  by  Congress  for  the  death  of 
a  person  caused  by  negligence,  and  therefore 
there  is  no  cause  of  action  in  rem  in  ad- 
miralty. 

The  Corsair  (Barton  y.  Brown)  146  U. 
S.  335,  36  L.  ed.  727,  12  Sup.  Ct.  Rep.  949. 

There  being  no  law,  either  state  or  na- 
tional, giving  a  right  of  action*  in  rem  for 
death,  there  is  only  one  remedy  in  this  case; 
viz.,  a  right  of  action  in  personam  for  the 
death  of  Jensen,  enforceable  either  in  the 
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statQ  courts  or  the  United  States  courts. 
The  Workmen's  Compensation  Law  would 
therefore  be  a  defense  to  an  action  brought 
in  admiralty  in  personam. 

St  oil  V.  Pacific  Coast  S,  S.  Co.  20o 
Fed.  169}  The  Fred  E.  Sander,  212  Fed. 
645,  6  N.  C.  C.  A.  97;  Schweitzer  v.  Ham- 
burg-American Line,  149  App.  Div.  900, 
134  N.  Y.  Supp.  812,  78  Misc.  448,  138  N. 
Y.  Supp.  944. 

All  that  the  Workmen's  Compensation 
Law  does  is  to  substitute  a  remedy  for  the 
common-law  remedy,  making  two  remedies 
as  before. 

The  requirement  for  insurance  against  in- 
jury provided  in  this  statute  is  not  obnox- 
ious to  the  commerce  clause  of  the  Federal 
Constitution. 

Stoll  V.  Pacific  Coast  S.  S.  Co.  205  Fed. 
169;  Sherlock  v.  AUing,  93  U.  S.  99,  23  L. 
ed.  819. 

While  Congress  has  legislated  upon  this 
subject  of  limitation  of  liability,  it  is  not 
legislation  that  excludes  action  in  the  state 
courts. 

The  City  of  Boston,  182  Fed.  174. 

A  proceeding  limiting  liability  of  ship- 
owners is  not  an  action  in  rem,  but  is  sui 
generis,  which  takes  rather  the  character  of 
an  action  in  personam  (Re  Morrison,  147 
U.  S.  14,  37  L.  ed.  60,  13  Sup.  a.  Rep.  246), 
and  it  applies  to  nonmaritime  torts  (Rich- 
ardson V.  Harmon,  222  U.  S.  96,  56  L.  ed. 
110,  32  Sup.  Ct.  Rep.  27 ) ,  and  it  also  applies 
to  cases  of  personal  injuries  as  well  as  to 
<»ses  of  loss  or  injury  to  property  (Butler 
T.  Boston  &  S.  S.  S.  Co.  130  U.  S.  527,  32  L. 
•ed.  1017,  9  Sup.  Ct.  Rep.  612;  Craig  v.  Con- 
tinental Ins.  Co.  141  U.  S.  638,  35  L.  ed. 
886,  12  Sup.  Ct.  Rep.  97). 

Mr.  Cltflstoplier  M.  Bradley,  amicus 
•curiro: 

Tlie  police  power  belongs  to  the  states, 
has  not  been  surrendered  by  them  to  the 
general  government  nor  restrained  by  the 
Constitution  of  the  United  States,  and  is 
essentially  exclusive. 

Barbier  v.  Connolly,  113  U.  S.  27,  28  L. 
ed.  923,  5  Sup.  Ct.  Rep.  357;  Jones  v.  Brim, 
166  U.  S.  180,  41  L.  ed.  677,  17  Sup.  Ct. 
Rep.  282;  Re  Rahrer,  140  U.  S.  545,  36  L. 
ed.  572,  11  Sup.  Ct.  Rep.  SQo;  United  States 
V.  E.  C.  Knight  Co.  156  U.  S.  1,  39  L.  ed. 
325,  15  Sup.  Ct.  Rep.  249. 

The  police  power  has  heretofore  been  in- 
voked and  established  to  support  com- 
pulsory W'orkmen*s  Compensation  Laws. 

State  ex  rel.  Davis-Smith  Co.  v.  Clausen, 
«5  Wash.  177,  37  L.R.A.(N.S.)  466,  117  Pac. 
1106,  2  N.  C.  C.  A.  828,  3  N.  C.  C.  A.  699; 
W^estern  Indemnity  Co.  v.  Pillsbury,  170 
Cal.  688,  151  Pac.  398,  10  N.  C.  C.  A.  1. 

In  cases  under  the  maritime  law,  where 
the  facts  give  the  seamen  a  lien  because  of  ' 
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his  injuries,  the  vessel  herself  is  the  ofifend- 
ing  thing  or  the  wrongdoer,  although,  of 
oourse^  ultimately  it  is  her  owner  who  pays 
fMT  the  tort.  The  personal  liability  or  obli- 
gation of  the  owner,  for  which  he  can  be 
sued  in  personam,  is  a  thing  apart  from 
the  maritime  lien  of  the  seamen  in  the 
thing;  and  this  personal  obligation  is  no 
more  maritime  than  nonmaritime. 

Sherlock  v.  Ailing,  93  U.  S.  107,  23  L 
ed.  822;  The  Fullerton,  92  C.  C.  A.  463,  167 
Fed.  11;  Stewart  v.  Potomac  Ferry  Co.  12 
Fed.  800;  Knapp,  S.  &  Co.  Co.  v.  McCaffrey, 
177  U.  S.  648,  44  L.  ed.  926,  20  Sup.  Ct.  Hep. 
824;  Taylor  v.  Carryl,  20  How.  583,  15  L. 
ed.  1028. 

In  the  absence  of  congressional  legisla- 
tion the  state  law  can  create  and  enforce 
the  personal  obligation. 

Lindstrora  v.  International  Nav.  Co.  60 
C.  C.  A.  649,  123  Fed.  475 ;  Kalleck  v.  Deer- 
ing,  161  Mass.  469,  42  Am.  St.  Rep.  421, 
37  N.  E.  450,  15  Am.  Neg.  Cas.  672;  Stern 
V.  La  Compagnie  G^n^rale  Transatlanti(iue, 
110  Fed.  998;  The  Hamilton  (Old  Dominion 
S.  S.  Co.  V.  Gilmore)  207  U.  S.  398,  405, 
406,  62  L.  ed.  264,  270,  28  Sup.  Ct.  Rep. 
133. 

There  is  no  question  of  interference  with 
the  general  maritime  law. 

The  Strabo,  90  Fed.  113;  Quinn  v.  New 
Jersey  Lighterage  Co.  23  Fed.  363;  Quebec 
S.  S.  Co.  V.  Merchant,  133  U.  S.  375,  23 
L.  ed.  656,  10  Sup.  Ct.  Rep.  397 ;  Kalleck  v. 
Deering,  161  Mass.  472,  42  Am.  St.  Rep. 
421,  37  N.  E.  450,  15  Am.  Neg.  Cas.  672; 
Gabrielson  v.  Waydell,  136  N.  Y.  13,  17 
L.R.A  228,  31  Am.  St.  Rep.  793,  31  X.  E. 
969;  Silveira  v.  Iverson,  125  Cal,  266,  57 
Pac.  996,  128  Cal.  187,  60  Pac.  687;  The 
Lamington,  87  Fed.  756. 

As  to  all  cases  not  within  the  exclusive 
jurisdiction  of  the  admiralty,  the  suitor 
may  pursue  his  common-law  remedy  in  the 
state  tribunal;  and  where  the  matter  is  not 
within  the  admiralty  and  maritime  jurisdic- 
tion, the  state  court  may  even  provide  a 
statutory  remedy  purely  in  rem,  after  the 
manner  of  the  civil  law. 

The  Glide,  107  U.  S.  620,  42  L.  ed.  301,  17 
Sup.  Ct.  Rep.  930. 

The  remedy  provided  by  the  act  is  a  com- 
mon-law remedy. 

Rounds  v.  Cloverport  Foundry  &  Mach. 
Co.  237  U.  S.  303,  59  L.  ed.  966,  35  Sup.  Ct. 
Rep.  596;  Knapp,  S.  &  Co.  Co.  v.  McCaffrey, 
177  U.  S.  644,  44  L.  ed.  925,  20  Sup.  Ct.  Rep. 
824;  Benedict,  Admiralty,  4th  ed.  §§  128, 
129;  Colorado  Midland  R.  Co.  v.  Jones,  29 
Fed.  193;  Searl  v.  School  Dist.  124  U.  S. 
197,  31  L.  ed.  415,  8  Sup.  Ct.  Rep.  460. 

The  obligation  here  sought  to  be  enforced 
is  not  in  its  essence  maritime;  and  in  tiie 
absence  of  oongressional  legislation  provid- 
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iag  diffiferent  or  maritime  relief  for  seamen 
in  cases  covered  by  the  aei,  the  relief  there^ 
by  provi<led  can  be  enforced  by  the  state. 

Pacific  Surety  Go.  v.  Leatham  &  S.  Tow- 
ing &  Wrecking  Co.  80  C.  C.  A.  670,  151 
Fed.  443;  The  Pennsylvania,  83  C.  C.  A. 
139.  154  Fed.  9 ;  Lindstrom  v.  Mutual  S.  S. 
Co.  132  Minn.  328,  L.R.A.  1916D,  935,  156 
N.  W.  6&d;  Kenneraon  v.  Thames  Towboat 
Ca  89  Coim.  367,  L.R.A.1916A,  436,  94  Atl. 
372;  StoU  v.  Pacific  Coast  S.  S.  Co.  205 
Fed.  169;  Walker  v.  Clyde  S.  S.  Co.  216  N. 
Y.  529,  109  N.  £.  604,  Ann.  Gas.  1916B, 
87. 

Mr.  Justice  McReynolds  delivered  the 
opinion  of  the  court: 

Upon  a  claim  regularly  presented,  the 
Workmen's  Compensation  Commission  of 
New  York  made  the  following  findings  of 
fact,  rulings,  and  award,  October  9,  1914: 

1.  "Chrieten  Jensm,  the  deceased  work- 
man, was,  on  August  15,  1914,  an  em- 
ployee of  the  Southern  Pacific  Company,  a 
corporation  of  the  state  of  Kentucky,  where 
it  has  its  principal  office.  It  also  has  an 
office  at  Pier  49,  North  river.  New  York 
city.  The  Southern  Pacific  Company  at 
said  time  w^as,  and  still  is,  a  common  car- 
rier by  railroad.  It  also  owned  and  operat- 
ed a  steamship,  £1  Oriente,  plying  between 
the  ports  of  New  York  and  Galveston,  Texas. 

2.  "On  August  15,  1914,  said  steamship 
was  berthed  for  discharging  and  loading  at 
Pier  49,  North  river,  lying  in  navigable 
waters  of  the  United  States. 

3.  "On  said  date  Christen  Jensen  was 
operating  a  small  electric  freight  truck. 
His  work  consisted  in  driving  the  truck  in- 
to the  steamship  El  Oriente,  where  it  was 
loaded  with  cargo,  then  driving  the  truck 
out  of  the  vessel  upon  a  gangway  connect- 
ing the  vessel  with  Pier  49,  North  river, 
and  thence  upon  the  pier,  where  the  lumber 
was  unloaded  from  the-  truck.  The  ship  was 
about  10  feet  distant  from  the  pier.  At 
about  10:15  A.  M.,  after  Jensen  had  been 
doing  such  work  for  about  three  hours  that 
morning,  he  started  out  of  the  ship  with 
his  truck  loaded  with  lumber,  a  part  of 
the  cargo  of  the  steamship  El  Oriente, 
which  was  being  transported  from  Galves- 
ton, Texas,  to  New  Y'ork  city.  Jensen  stood 
on  the  rear  of  the  truck,  the  lumber  coming 
about  to  his  shoulder.  In  driving  out  of 
the  port  in  the  side  of  the  vessel  and  upon 
the  gangway,  the  truck  became  jammed 
against  the  guide  pieces  on  the  gangway. 
Jensen  then  reversed  the  direction  of  the 
truck  and  proceeded  at  third  or  full  speed 
backward  into  the  hatchway.  He  failed 
to  lower  his  head  and  his  head  struck  the 
ship  at  the  top  line,  throwing  his  head  for- 
ward and  causing  his  chin  to  hit  the  lumber 
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in  front  of  him.  His  seek  was  broken  and 
in  this  manner  he  met  his  death. 

4.  *'The  business  of  the  Southern  Pacific 
Company  in  this  state  consisted  ^t  the  time 
of  the  aocident  and  now  consists  solely  in 
carrying  passengers  and  merchandise  be- 
tween New  York  and  other  states.  Jen- 
sen's work  consisted  solely  in  moving  cargo 
destined  to  and  from  other  states. 

6.  "Jensen  left  surviving  him  Marie  Jen^ 
sen,  his  widow,  twenty-nine  years  of  age, 
and  Howard  Jensen,  his  son,  seven  years 
of  age,  and  Evelyn  Jensen,  his  daughter, 
three  years  of  age. 

6.  "Jensen's  average  wedcly  wage  was 
$19.60  per  week. 

7.  **Th«  injury  was  an  accidental  injury 
and  arose  out  of  and  in  the  course  of  Jen- 
sen's  employment  by  the  Southern  Pacific 
Company,  and  his  death  was  due  to  such 
injury.  The  injury  did  not  result  solely 
from  the  intoxication  of  the  injured  em- 
ployee while  on  duty,  and  was  not  occa- 
sioned by  the  wilful  intention  of  the  in- 
jured employee  to  bring  about  the  injury 
or  death  of  himself  or  another. 

"This  claim  comes  within  the  meaning  of 
chapter  67  of  the  Consolidated  Laws  as 
re-enacted  and  amended  by  chapter  41  of 
the  Laws  of  1914,  and  as  amended  by  chap- 
ter 316  of  the  Laws  of  1914. 

"Award  of  compensation  is  hereby  made 
to  Marie  Jensen,  widow  of  the  deceased,  at 
the  rate  of  $6.87  weekly  during  her  widow- 
hood, with  two  years'  compensation  in  one 
sum  in  case  of  her  marriage;  to  Harold 
Jensen,  son  of  the  deceased,  at  the  rate  of 
$1.96  per  week,  and  to  Evelyn  Jensen, 
daughter  of  the  deceased,  at  the  rate  of 
$1.96  per  week  until  the  said  Harold  Jensen 
and  Evelyn  Jensen  respectively  shall  arrive 
at  the  age  of  eighteen  years,  and  there  is 
further  allowed  the  sum  of  one  hundred 
($100)   dollars  for  funeral  expenses." 

In  due  timo  the  Southern  Pacific  Com- 
pany objected  to  the  award  "upon  the 
grounds  that  the  act  does  not  apply,  be- 
cause the  workman  was  engaged  in  inter- 
state commerce  on  board  a  vessel  of  a 
foreign  corporation  of  the  state  of  Ken- 
tucky, which  was  engaged  solely  in  inter- 
state commerce;  that  the  injury  was  one 
with  respect  to  which  Congress  may  estab- 
lish, and  has  established,  a  rule  of  liability, 
and  under  the  language  of  §  114  i  [copied 
in  the  margin],  the  act  has  no  application; 
on  tlie  ground  that  the  act  includes  only 
those  engaged  in  the  operation  of  vessels 
other  than  those  of  other  states  and  coun- 
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1  Section  114.  "The  provisions  of  this 
chapter  shall  apply  to  employers  and  em- 
ployees engaged  in  intrastate,  and  also  in 
interstate  or  foreign  commerce,  for  whom 
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tries  in  foreign  and  interBtate  commeroe, 
while  the  vork  upon  which  the  deceased 
workman  was  engaged  at  the  time  of  his 
death  was  part  of  the  operation  of  a  vessel 
of  another  state,  engaged  in  interstate  oom- 
meroe,  and  hence  does  not  come  within  the 
provisions  of  the  act;  further,  that  the  act 
is  unconstitutional,  as  it  constitutes  a  regu- 
lation of  and  hurden  upon  commerce  among 
the  several  states,  in  violation  of  article 
1,  §  8,  of  the  Constitution  of  the  United 
States;  in  that  it  takes  property  without 
due  process  of  law,  in  violation  of  the  14th 
Amendment  of  the  Constitution;  in  that  it 
denies  the  Southern  Pacific  Company  the 
equal  protection  of  the  laws,  in  violation 
of  the  14th  Amendment  of  the  Constitution, 
because  the  act  does  not  afford  an  excln- 
sive  remedy,  but  leaves  the  employer  and 
its  vessels  subject  to  suit  in  admiralty; 
also  that  the  act  is  unconstitutional  in  that 
it  violates  article  3,  §  2,  of  the  Constitu- 
tion,  ccnforrinpf  admiralty  jurisdiction  upon 
the  courts  of  the  United  States.** 

Without  opinion,  the  appellate  division 
approved  the  award  and  the  court  of  ap- 
peals affirmed  this  action  (215  N.  Y.  614, 
L.RJ1.1916A,  403,  109  N.  E.  ftOO,  Ann.  Cas. 
1016B,  276),  holding  that  the  Workmen's 
Compensation  Act  applied  to  the  employ- 
ment in  question  and  was  not  obnoxious  to 
the  Federal  Constitution.  It  said:  'The 
scheme  of  the  statute  is  essentially  and 
fundamentally  one  by  the  creation  of  a 
state  fund  to  insure  the  payment  of  a  pre- 
scribed compensation  based  on  earnings  for 
disability  or  death  from  accidental  injuries 
sustained  by  employees  en|;aged  in  certain 
enumerated  hazardous  employments.  The 
state  fluid  is  created  from  premiums  paid 
by  employers  based  on  the  pay  roll,  tlie 
number  of  employees,  and  the  hazards  of  [ 
the  employment.  The  employer  has  the  op-  ' 
tion  of  insuring  with  any  stock  corporation 
or  mutual  association  authorized  to  trans- 
act such  business,  or  of  furnishing  satis-  ' 
factory  proof  to  the  Commission  of  his  own 
financial  ability  to  pay.  If  he  does  neither, 
he  is  liable  to  a  penalty  equal  to  the  pro 
rata  premium  payable  to  tlie  state  fund 
during  the  period  of  his  noncompliance, 
and  is  subject  to  a  suit  for  damages  by  the 
injured  employee,  or  his  legal  representa- 
tive in  case  of  death,  in  which  he  is  de- 
prived of  the  defenses  of  contributory  neg- 
ligence, assumed  risk,  and  negligence  of  a 


fellow  servant.  By  insiiring  in  the  state 
fund,  or  l^  himself  or  his  insurance  car- 
rier  paying  the  prescribed  compensation, 
the  employer  is  relieved  from  further  lia- 
bility for  personal  injuries  or  death  sus- 
tained by  employees.  Compensation  is  to 
be  made  without  regard  to  fault  as  a  cause 
of  the  injnry,  except  where  it  is  occasioned 
by  the  wilful  intention  of  the  injured  em- 
ployee to  bring  about  the  injury  or  death 
of  himself  or  another,  or  results  solelv 
from  his  intoxication  while  on  duty.  Com- 
pensation is  not  based  on  the  rule  of  dam- 
ages applied  in  negligence  suits,  but,  in 
addition  to  providing  for  medical,  surgical, 
or  other  attendance  or  treatment  and  fu- 
neral expenses,  it  is  based  solely  on  loss  of 
earning  power.  Thus,  the  risk  of  accidental 
injuries  occurring  with  or  without  fault 
on  the  part  either  of  employee  or  employer 
is  shared  by  both,  and  the  burden  of  mak- 
ing compensation  is  distributed  over  all  the 
enumerated  hazardous  employments  in  pro- 
portion to  the  risks  involved."  See  also 
Walker  v.  Clyde  S.  S.  Co.  215  N.  Y.  529,. 
100  N.  E.  604,  Ann.  Cas.  1916B,  87. 

In  New  York  C.  R.  Co.  v.  White,  243  U. 
S.  188,  61  L.  ed.  667,  L.RA..1917D,  1,  37 
Sup.  Ct.  Rep.  247,  Ann.  Cas.  1917D,  629,  we 
held  the  statute  valid  in  certain  respects; 
and,  considering  what  was  there  said,  only 
two  of  the  grounds  relied  on  for  raveriMl 
now  demand  special  consideration.  First. 
Plaintiff  in  error,  being  an  interstate  com- 
mon carrier  by  railroad,  is  responsible  for 
injuries  received  by  employees  while  engaged 
therein  under  the  Federal  Employers'  Lia- 
bility Act  of  April  22,  1908  (35  Stat,  at  L. 
chap.  149,  p.  65,  Comp.  Stat.  1916,  §  8657), 
and  no  state  statute  can  impose  any  other 
or  different  liability.  Second.  As  here  ap- 
plied, the  Workmen's  Compensation  Act  con- 
flicts with  the  general  maritime  law,  which 
constitutes  an  integral  part  of  the  Federal 
law  under  art.  3,  §  2,  of  the  Constitution, 
and  to  that  extent  is  invalid. 

The  Southern  Pacific  Company,  a  Ken- 
tucky corporation,  owns  and  operates  a  rail- 
road as  a  common  carrier;  also  the  steam- 
ship El  Oriente,  plying  between  New  York 
and  Galveston,  Texas.  The  claim  is  that 
therefore  rights  and  liabilities  of  the  par- 
ties here  must  be  determined  in  accordance 
with  the  Federal  Employers'  Liability  Act. 
But  we  think  that  act  is  not  applicable  in 
the  circumstances. 


a  rule  of  liability  or  method  of  compensa- 
tion lias  been  or  may  be  established  by  the 
Congress  of  the  United  States,  only  to  the 
extent  that  their  mutual  connection  with 
intrastate  work  may  and  shall  be  clearly 
separable  and  distinguishable  from  inter- 
state or  foreign  commerce,  except  that  such 
emplover  and  his  employees  working  only  in 
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this  state  may,  subject  to  the  approval  and 
in  the  manner  provided  by  the  Commij5<ion 
and  so  far  as  not  forbidden  by  any  act  of 
Congress,  accept  and  become  bound  by  the 
provisions  of  this  chapter  in  like  manner 
and  with  the  same  effect  In  all  inspects  as 
provided  herein  for  other  employers  and 
their  employees." 
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The  First  Federal  Employers'  liability 
Act  (June  11,  19(M},  34  Stat,  at  L.  232, 
chap.  3073)  extended  in  terms  to  all  com- 
mon  carriers  engaged  in  interstate  or  for- 
eign commerce,  and,  because  it  embraced 
subjects  not  within  the  constitutional  au* 
thirity  of  Congress,  was  declared  invalid. 
Employers'  Liability  Cases  (Howard  v. 
Illinois  C.  R.  Oo.)  207  U.  S.  463,  52  L.  ed. 
297,  28  Sup.  Ct.  Rep.  141,  Jan,  6,  1908. 
llie  later  act  is  carefully  limited  and  pro- 
vides that  "every  common  earrier  by  rail- 
road while  engaging  in  commeroe  between 
any  of  the  several  states  or  territories,  or 
between  any  of  the  states  and  territories, 
or  between  the  District  of  Columbia  and 
any  of  the  states  or  territories,  or  bertween 
the  District  of  Columbia  or  any  of  the 
states  or  territories  and  Uny  foreign  nation 
or  nations,  shall  be  liable  in  damages  to 
any  person  suffering  injury  while  he  is  em* 
ployed  by  such  carrier  in  such  commerce, 
or,  in  case  of  the  death  of  such  employee, 
to  his  or  her  personal  representatives,  for 
the  benefit  of  the  auryiving  widow  or  hus- 
band and  children  of  such  employee;  and, 
if  none,  then  of  such  employee's  parents; 
and,  if  none,  then  of  the  next  of  kin  de- 
pendent  upon  such  employee,  for  such  in* 
jury  or  death  resulting  in  whole  or  in 
part  from  the  negligence  of  any  of  the 
officers,  agents,  or  employees  of  such  car- 
rier, or  by  reason  of  any  defect  or  insuf- 
ficiency, due  to  its  negligence,  in  its  cars, 
engines,  appliances,  machinery,  trajck,  road- 
bed, works,  boats,  wharves,  or  other  equip- 
ment." 

Evidently  the  purpose  was  to  presoribe 
a  rule  applicable  where  the  parties  are  en- 
gaging in  something  having  direct  and  sub- 
stantial connection  with  railroad  operations, 
and  not  with  another  kind  of  carriage 
recognized  as  separate  and  distinct  from 
transportation  on  land  and  no  mere  adjunct 
thereto.  It  is  unreasimable  to  suppose  that 
Congress  intended  to  change  long-estab- 
lished rules  applicable  to  maritime  mat- 
ters merely  because  the  ocean-going  ship 
concerned  happened  to  be  owned  and  oper- 
ated by  a  company  also  a  common  carrier 
by  railroad.  The  word  "boats"  in  the  stat- 
ute refers  to  vessels  which  may  be  prop- 
erly regarded  as  in  substance  but  part  of  a 
railroad's  extension  or  equipment  as  un- 
derstood and  applied  in  common  practice. 

The  fundamental  purpose  of  the  Compen- 
sation Law,  as  declared  by  the  court  of 
appeals,  is  "the  creation  of  a  state  fund  to 
injure  the  payment  of  a  prescribed  com- 
pensation based  on  earnings  for  disability 
or  death  from  accidental  injuries  sustained 
by  employees  engaged  in  certain  enumer- 
ated  hazardous  employments,"  among  them 
being  "longshore  work,  including  the  loadr 
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ing  or  unloading  of  cargoes  or  parts  of  car- 
goes of  grain,  coal,  ore,  freight,  general 
merchandise,  lumber  or  othnr  products  or 
materials,  or  moving  .or  handling  the  same, 
on  any  dock,  platform  or  place,  or  in  any 
warehouse  or  other  place  of  storage."  Its 
general  provisions  are  specified  in  our  opin* 
Ion  in  New  York  C.  R.  Co.  v.  White,  supra, 
and  need  not  be  repeated.  Under  the  con- 
struction adopted  by  the  state  courts  no 
ship  may  load  or  discharge  her  cargo  at  a 
dock  therein  without  incurring  a  penalty, 
unless  her  owners  comply  with  the  act, 
which,  in  order  to  secure  payment  of  com- 
pensation for  accidents,  generally  without 
regard  to  fault,  and  based  upon  annual 
wages,  provides  (§50)  that — ^**an  employer 
shall  secure  compensation  to  his  employees 
in  one  of  the  following  ways: 

"1.  By  insuring  and  keeping  insured  the 
payment  of  such  compensation  in  the  state 
fund,  or  2.  By  insuring  and  keeping  in- 
sured the  payment  of  such  compensation 
with  any  stock  corporation  or  mutual  as- 
sociation  authorised  to  transact  the  busi- 
ness of  workmen's  compensation  insurance 
in  this  state.  If  insurance  be  so  effected 
in  such  a  corporation  of  mutual  associa- 
tion the  employer  shall  forthwith  file  with 
the  Commission,  in  form  prescribed  by  it, 
a  notice  specifying  the  name  of  such  in- 
surance corporation  or  mutual  association 
together  with  a  copy  of  the  contract  or 
policy  of  insurance.  3.  By  furnishing 
satisfactory  proof  to  the  Commission  of 
his  financial  ability  to  pay  such  compensa- 
tion for  himself,  in  which  case  the  Com- 
mission may,  in  its  discretion,  require  the 
deposit  with  the  Commission  of  securities 
of  the  kind  prescribed  in  section  thirteen 
of  the  Insurance  Law,  in  an  amount  to  be 
determined  by  the  Commission,  to  secure 
his  liability  to  pay  the  compensation  pro- 
vided in  this  chapter." 

"If  an  employer  fail  to  comply  with  this 
section,  he  shall  be  liable  to  a  penalty  dur- 
ing which  such  failure  continues  of  an 
amount  equal  to  the  pro  rata  premium 
which  would  have  been  payable  for  insur- 
ance in  the  state  fund  for  such  period  of 
noncompliance  to  be  recovered  in  an  action 
brought  by  the  Commission." 

Article  3,  §  2,  of  the  Constitution,  ex- 
tends the  judicial  power  of  the  United 
States  "to  all  cases  of  admiralty  and  mari- 
time jurisdiction;"  and  article  1,  §  8,  con- 
fers upon  the  Congress  power  "to  make  all 
laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  the  foregoing 
powers  and  all  other  powers  vested  by 
this  Constitution  in  the  government  of  the 
United  States  or  in  any  department  or  of- 
ficer thereof."  Considering  our  former 
opinions,  'it  must  now  be  accepted  as  set- 
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tied  doctrine  that,  in  consequence  of  these 
provisions.  Congress  has  paramount  power 
to  fix  and  determine  the  maritime  law 
which  shall  prevail  throughout  the^  coun- 
try. Butler  V.  Boston  A;  S.  S.  S.  Co.  130 
U.  S.  527,  32  L.  ed.  1017,  9  Sup.  Ct.  Rep. 
612;  Re  Garnett,  141  U.  S.  1,  14,  36  L. 
ed.  631,  634,  11  Sup.  Ct.  Rep.  840.  And 
further,  that,  in  the  absence  of  some  con- 
trolling statute,  the  general  maritime  law, 
as  accepted  by  the  Federal  courts,  con* 
stitutes  part  of  our  national  law,  appli- 
cable to  matters  within  the  admiralty  and 
maritime  jurisdiction.  The  Lottawanna 
(Rodd  V.  Heartt)  21  Wall.  558,  22  L.  ed. 
654;  Butler  v.  Boston  &  S.  S.  S.  Co.  130 
U.  S.  527,  557,  32  L.  ed.  1017,  1024,  9  Sup. 
Ct.  Rep.  612;  Workman  v.  New  York,  179 
U.  S.  552,  45  L.  ed.  314,  21  Sup.  Ct.  Rep. 
212. 

In  The  Lottawanna,  Mr.  Justice  Bradley, 
speaking  for  the  court,  said:  "That  we 
have  a  maritime  law  of  our  own,  operative 
throughout  the  United  States,  cannot  be 
doubted.  The  general  system  of  maritime 
law  which  was  familiar  to  the  lawyers  and 
statesmen  of  the  country  when  the  Con- 
stitution was  adopted  was  most  certainly 
intended  and  referred  to  when  it  was  dc 
clared  in  that  instrument  that  the  judicial 
power  of  the  United  States  shall  extend 
*to  all  cases  of  admiralty  and  maritime 
jurisdiction.'  .  .  .  One  thing,  however, 
is  unquestionable;  the  Constitution  must 
have  referred  to  a  system  of  law  coexten- 
sive with,  and  operating  uniformly  in,  the 
whole  country.  It  certainly  could  not  have 
been  the  intention  to  place  the  rules  and 
limits  of  maritime  law  under  the  disposal 
and  regulation  of  the  several  states,  as  that 
would  have  defeated  the  uniformity  and 
consistency  at  which  the  Constitution 
aimed  on  all  subjects  of  a  commercial 
character  affecting  the  intercourse  of  the 
states  with  each  other  or  with  foreign 
states." 

By  §  9,  Judiciary  Act  of  1789  (1  Stat. 
at  L.  76,  77,  chap.  20),  the  district  courts 
of  the  United  States  were  given  "exclusive 
original  cognizance  of  all  civil  causes  of 
admiralty  and  maritime  jurisdiction,  .  .  . 
saving  to  suitors,  in  all  cases,  the  right  of  a 
comraon-law  remedv,  where  the  common  law 
is  competent  to  give  it."  And  this  grant 
has  been  continued.  Judicial  Code,  §§  24 
and  256  [36  Stat,  at  L.  1091,  1160,  chap. 
231,  Comp.  Stat.  1916,  §§991    (1),  1233 J. 

In  view  of  these  constitutional  provisions 
and  the  Federal  act  it  would  be  difiicult, 
if  not  impossible,  to  define  with  exactness 
just  how  far  the  general  maritime  law  may 
be  changed,  modified,  or  affected  by  state 
legislation.  That  this  may  be  done  to  some 
extent  cannot  be  denied.  A  lien  upon  a 
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vessel  for  repairs  in  her  own  port  may  be 
given  by  state  statute  (The  Lottawanna 
(Rodd  V.  Heartt)    21  WaU.  568,  579,  580, 

22  L.  ed.  654,  663,  664;  The  J.  £.  Rum- 
bell,  148  U.  S.  1,  37  L.  ed.  345,  13  Sup. 
Ct.  Rep.  498)  ;  pilotage  fees  fixed  (Cooley 
v.  Port  Wardens,  12  How.  299,  13  L.  ed. 
996;  Ex  parte  McNiel,  13  Wall.  236,  242, 
20  L.  ed.  624,  626)  ;  and  the  right  given 
to  recover  in  death  cases  (The  Hamilton 
(Old  Dominion  S.  S.  Co.  v.  Gilmore)  207 
U.  S.  398,  52  L.  ed.  264,  28  Sup.  Ct.  Rep. 
133;  La  Bourgogne  (Deslions  v.  La  Com- 
pagnie  G^n^rale  Transatlantique )  210  U. 
S.  95,  138,  62  L.  ed.  973,  993,  28  Sup.  Ct 
Rep.  664).  See  The  City  of  Norv.'alk,  55 
Fed.  98,  106.  Equally  well  established  » 
the  rule  that  state  statutes  may  not  con- 
travene an  applicable  act  of  Congress  or 
affect  the  general  maritime  law  beyond  cer- 
tain limits.  They  cannot  authorize  pro- 
ceedings in  rem  according  to  the  course  in 
admiralty  (The  Moses  Taylor,  4  Wall.  411, 
18  L.  ed.  397 ;  American  S.  B.  Co.  v.  Chase, 
16  Wall.  522,  534,  21  L.  ed.  369,  372;  The 
Glide,  167  U.  S.  606,  42  L.  ed.  296,  17  Sup. 
Ct.  Rep.  930) ;  nor  create  liens  for  ma- 
terials used  in  repairing  a  foreign  ship 
(The  Roanoke,  189  U.  S.  185,  47  L.  ed.  770, 

23  Sup.  Ct.  Rep.  491).  See  Workman  v. 
New  York,  179  U.  S.  552,  45  L.  ed.  314,  21 
Sup.  Ct.  Rep.  212.  And  plainly,  we  think, 
no  such  legislation  is  valid  if  it  contra- 
venes the  essential  purpose  expressed  by  an 
act  of  Congress,  or  works  material  preju- 
dice to  the  characteristic  features  of  the 
general  maritime  law,  or  interferes  with 
the  proper  harmony  and  uniformity  of  that 
law  in  its  international  and  interstate  re- 
lations.  This  limitation,  at  the  least,  is 
essential  to  the  effective  operation  of  the 
fundamental  purposes  for  which  such  law 
was  incorporated  into  our  national  laws  by 
the  Constitution  itself.  These  purposes  are 
forcefully  indicated  in  the  foregoing  quota- 
tions from  The  Lottawanna. 

A  similar  rule  in  respect  to  interstate 
commerce,  deduced  from  the  grant  to  Con- 
gress of  power  to  regulate  it,  is  now  firmly 
established.  "Where  the  subject  is  na- 
tional in  its  character,  and  admits  and 
requires  uniformity  of  regulation,  affect injr 
alike  all  the  states,  such  as  transportation 
between  the  states,  including  the  importa- 
tion of  goods  from  one  state  to  another. 
Congress  can  alone  act  upon  it  and  provide 
the  needed  regulations.  The  absence  of  any 
law  of  Congress  on  the  subject  is  equiva- 
lent to  its  declaration  that  commerce  in 
that  matter  shall  be  free."  Bowman  v. 
Chicago  &  N.  W.  R.  Co.  125  U.  S.  465,  507, 
508,  31  L.  ed.  700.  714,  716,  1  Inters.  Com. 
Rep.  823,  8  Sup.  Ct.  Rep.  689,  1062;  Vance 
V.  W.  A.  Vandercook  Co.   170  U.  S.  438^ 
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444,  42  L.  ed.  1100,  1103,  18  Sup.  Ct.  Rep. 
674;  Clark  Distilling  Co.  v.  Western  Mary- 
land R.  Co.  242  U.  S.  311,  61  L.  ed.  326, 
L.R.A.1917B,  1218,  37  Sup.  Ct.  Rep.  180, 
Ann.  Cas.  1917B,  845,  decided  January  8, 
1917.  And  the  same  character  of  reasoning 
which  supports  this  rule,  we  think,  makes 
imperative  the  stated  limitation  upon  the 
power  of  the  states  to  interpose  where  mari- 
time matters  are  involved. 

The  work  of  a  stevedore,  in  which  the 
deceased  was  engaging,  is  maritime  in  its 
nature;  his  employment  was  a  maritime 
contract;  the  injuries  which  he  received 
were  likewise  maritime;  and  the  rights  and 
liabilities  of  the  parties  in  connection  there- 
with were  matters  clearly  within  the  ad- 
miralty jurisdiction.  Atlantic  Transport 
Co.  V.  Imbrovek,  234  U.  S.  52,  59,  60,  68 
L  ed.  1208,  1211,  1212,  61  L.R.A.(N.8.> 
1157,  34  Sup.  Ct.  Rep.  733. 

If  New  York  can  subject  foreign  ships 
coming  into  her  ports  to  such  obligations 
as  those  imposed  by  her  Compensation  Stat- 
ute, other  states  may  do  likewise.  The 
necessary  consequence  would  be  destruction 
of  the  very  uniformity  in  respect  to  mari- 
time matters  which  the  Constitution  was 
designed  to  establish:  and  freedom  of  navi- 
gation between  the  states  and  with  foreign 
countries  would  be  seriously  hampered  and 
impeded.  A  far  more  serious  injury  would 
result  to  commerce  than  could  have  been 
inflicted  by  the  Washington  statute  author- 
izing a  materialman's  lien,  condemned  in 
The  Roanoke.  The  legislature  exceeded  its 
authority  in  attempting  to  extend  the  stat- 
ute under  consideration  to  conditions  like 
those  here  disclosed.  So  applied,  it  con- 
flicts with  the  Constitution  and  to  that  ex- 
tent is  invalid. 

Exclusive  jurisdiction  of  all  civil  cases 
of  admiralty  and  maritime  jurisdiction  is 
vested  in  the  Federal  district  courts,  "sav- 
in»  to  auitors  in  all  cases  the  right  of  a 
common-law  remedy  where  the  common  law 
18  competent  to  give  it."  The  remedy  which 
the  Compensation  Statute  attempts  to  give 
is  of  a  character  wholly  unknown  to  the 
common  law,  incapable  of  enforcement  by 
the  ordinary  processes  of  any  court,  and  is 
not  saved  to  suitors  from  the  grant  of  ex- 
clusive jurisdiction.  The  Hine  v.  Trevor, 
4  Wall.  671,  572,  18  L.  ed.  456;  The  Bel- 
fast, 7  Wall.  624,  644,  19  L.  ed.  286,  272; 
American  8.  B.  Co.  v.  Chase,  16  Wall.  522, 
531,  538,  21  L.  ed.  369,  371,  372;  The  Glide, 
167  U.  S.  606,  623,  42  L.  ed.  296,  302,  17 
Sup.  Ct.  Rep.  930.  And  finally,  this  rem- 
edy is  not  consistent  with  the  policy  of 
Conjrress  to  encourage  investments  in  ships, 
manifested  in  the  Acts  of  1861  [9  Stat,  at 
L.  635,  chap.  43]  and  1884  (Rev.  Stat. 
4283-4285,  Comp.  Stat.  1916,  §§  8021-8023; 
L.R.A.1918C. 


§  18,  Act  of  June  26,  1884,  23  Stat,  at  L. 
57,  chap.  121,  Comp.  -Stat.  1916,  §  8028), 
which  declare  a  limitation  upon  the  lia- 
bility of  their  owners.  Richardson  v.  Har* 
mon,  222  U.  S.  96,  104,  56  L.  ed.  110,  1]3> 

32  Sup.  Ct.  Rep.  27. 

The  judgment  of  the  court  below  must  be 
reversed  and  the  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this 
opinion. 

Mr.  Justice  Molmes,  dissenting: 
The  Southern  Pacific  Company  has  been 
held  liable  under  the  statutes  of  Kew  York 
for  an  accidental  injury  happening  upon  a 
gangplank  between  a  pier  and  the  com- 
pany's vessel,  and  causing  the  death  of  one 
of  its  employees.  The  company  not  having 
insured  as  permitted,  the  statute  may  be 
taken  as  if  it  simply  imposed  a  limited  but 
absolute  liability  in  such  a  case.  The  short 
question  is  whether  the  power  of  the  state 
to  regulate  the  liability  in  that  place  and 
to  enforce  it  in  the  state's  own  courts  is 
taken  away  by  the  conferring  of  exclusive 
jurisdiction  of  all  civil  causes  of  admiralty 
and  maritime  jurisdiction  upon  the  courts 
of  the  United  States. 

There  is  no  doubt  that  the  saving  to 
suitors  of  the  right  ^f  a  common-law  rem- 
edy leaves  open  the  common-law  jurisdic- 
tion of  the  state  courts,  and  leaves  some 
power  of  legislation,  at  least,  to  the  states. 
For  the  latter  I  need  do  no  more  than  re- 
fer to  state  pilotage  statutes,  and  to  lien^ 
created  by  state  laws  in  aid  of  maritime 
contracts.  Nearer  to  the  point,  it  is  de- 
cided that  a  statutory  remedy  for  causing 
death  may  be  enforced  by  the  state  courts, 
although  the  death  was  due  to  a  collision 
upon  the  high  seas.  American  S.  B.  Co.  v. 
Chase,  16  Wall.  622,  21  L.  ed.  369;  Sherlock 
V.  Ailing,  93  U.  S.  99,  104,  23  L.  ed.  819; 
820;  Knapp,  S.  A  Co.  Co.  v.  McCaffrey,, 
177  U.  S.  638,  646,  44  L.  ed.  921,  925,  20 
Sup.  Ct.  Rep.  824;  Minnesota  Rate  Cases 
(Simpson  v.  Shepard)  230  U.  S.  352,  409", 
57  L.  ed.  1611,  1546,  48  L.R.A.(N.S.)  1161, 

33  Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A,  18. 
The  misgivings  of  Mr.  Justice  Bradley  were 
adverted  to  in  The  Hamilton  (Old  Domin- 
ion S.  S.  Co.  V.  Gilmore)  207  U.  S.  398, 
52  L.  ed.  264,  28  Sup.  Ct.  Rep.  133,  and 
held  at  least  insufficient  to  prevent  the 
admiralty  from  recognizing  such  a  state- 
created  right  in  a  proper  case,  if  indeed 
they  went  to  any  such  extent.  La  Bour- 
gogne  (Deslions  v.  La  Compagnie  G4n6rale 
Transatlantique)  210  U.  S.  95,  138,  52  L. 
ed.  973,  993,  28  Sup.  Ct.  Rep.  664. 

The  statute  having  been  upheld  in  other 
respects  (New  York  C.  R.  Co.  v.  White> 
248  U.  S.  188,  61  L.  ed.  667,  L.R.A.1917I>, 
1,  37  Sup.  Ct.  Rep.  247,  Ann.  Cas.  1917D, 


460 


UNITED  STATES  SUPREME  COURT. 


629),  I  should  have  thought  these  author- 
ities conclusive.  The  liability  created  by 
the  New  York  act  ends  in  a  money  judg- 
ment,, and  the  mode  in  which  the  amount 
is  ascertained,  or  is  to  be  paid,  being  one 
that  the  state  constitutionally  might  adopt, 
cannot  matter  to  the  question  before  us  if 
any  liability  can  be  imposed  that  was  not 
known  to  the  maritime  law.  And  as  such  a 
liability  can  be  imposed  where  it  was  un- 
known not  onlv  to  the  maritime  but  to 
the  common  law,  I  can  see  no  difference 
between  one  otherwise  constitutionally 
created  for  death  caused  by  accident  and 
one  for  death  due  to  fault.  Neither  can 
the  statutes  limiting  the  liability  of  owners 
affect  the  case.  Those  statutes  extend  to 
nonmaritime  torts,  which,  of  course,  are 
the  creation  of  state  law.  Richardson  v. 
Harmon,  222  U.  S.  96,  104,  66  L.  ed,  110, 
113,  32  Sup.  Ct.  Rep.  27.  They  are  par- 
amount to  but  not  inconsistent  with  the 
new  cause  of  action.  However,  as  my  opin- 
ion stands  on  grounds  that  equally  would 
support  a  judgment  for  a  maritime  tort 
not  ending  in  death,  with  which  admiralty 
courts  have  begun  to  deal,  I  will  state  the 
reasons  that  satisfy  my  mind. 

No  doubt  there  sometimes  has  been  an 
air  of  benevolent  gratuity  in  the  ad- 
miralty's attitude  about  enforcing  state 
laws.  But  of  course  there  is  no  gratuity 
about  it.  Courts  cannot  give  or  withhold 
at  pleasure*  If  the  claim  is  enforced  or 
recognized  it  is  because  the  claim  is  a 
right,  and  if  a  claim  depending  upon  a  state 
statute  is  enforced,  it  is  because  the  state 
had  Constitutional  power  to  pass  tlic  law. 
Taking  it  as  established  that  a  state  has 
constitutional  power  to  pass  lawd  giving 
rights  and  imposing  liabilities  for  acts 
done  upon  the  high  seas  when  there  were 
no  such  rights  or  liabilities  before,  what 
is  there  to  hinder  its  doing  so  in  the  case 
of  a  maritime  tort?  Not  the  existence  of 
an  inconsistent  law  emanating  from  a  su- 
perior source,  that  is,  from  the  United 
States.  There  is  no  such  law.  The  mar- 
itime law  is  not  a  corpus  juris — it  is  a 
very  limited  body  of  customs  and  or- 
dinances of  the  sea.  The  nearest  to  any- 
thing of  the  sort  in  question  was  the  rule 
that  a  seaman  was  ^ititled  to  recover  the 
expenses  necessary  for  his  cure  when 
the  master's  negligence  caused  his  hurt. 
The  maritime  law  gave  him  no  more.  The 
Osceola,  189  U.  S.  168,  175,  47  L.  ed.  760, 
764,  23  Sup.  Ct.  Rep.  483.  One  may  af- 
firm with  the  sanction  of  that  case  that 
it  is  an  innovation  to  allow  suits  in  the 
admiralty  by  seamen  to  recover  damages 
for  personal  injuries  caused  by  the  neg- 
ligence of  the  master,  and  to  apply  the 
common-law  principles  of  tort. 
L.R.A.1918C. 


Now,  however,  common-law  principk-s 
have  been  applied  to  sustain  a  libel  by  a 
stevedore  in  personam  against  the  master 
for  personal  injuries  suffered  while  loading 
a  ship.  Atlantic  Transport  Co.  v.  Im- 
brovek,  234  U.  S.  52,  58  L.  ed.  1208,  51 
L.R.A.(N.S.)  1157,  34  Sup.  Ct.  Rep.  733, 
and  The  Osceola  recognizes  that  in  some 
cases,  at  least,  seamen  may  have  similar 
relief.  From  what  source  do  these  new 
rights  come?  The  earliest  case  relies  upon 
"the  analogies  of  the  municipal  law*'  (The 
Edith  Godden,  23  Fed.  43,  46),— sufficient 
evidence  of  the  obvious  pattern,  but  inad- 
equate lor  the  specific  origin.  I  recognize 
witliout  hesitation  that  judges  do  and  must 
legislate,  but  they  can  do  so  only  inter- 
stitially;  they  are  confined  from  molar  to 
molecular  motions.  A  common-law  judge 
could  not  say,  "I  think  the  doctrine  of 
consideration  a  bit  of  historical  nonsense 
and  shall  not  enforce  it  in  niv  court."  No 
more  could  a  judge,  exercising  the  limited 
jurisdiction  of  admiralty,  say,  "I  think 
well  of  the  common-law  rules  of  master 
and  servant,  and  propose  to  introduce 
them  here  en  bloc."  Certainly  he  could  not 
in  that  way  enlarge  the  exclui^ive  jurisdic- 
tion of  the  district  courts  and  cut  down  the 
power  of  the  states.  If  admiralty  adopts 
common-law  rules  without  an  act  of  Con- 
gress, it  cannot  extend  the  maritime  law 
as  understood  by  the  Constitution.  It  must 
take  the  rights  of  the  parties  from  a  dif- 
ferent authority,  just  as  it  does  when  it 
enforces  a  lien  created  by  a  state.  Hie 
only  authority  available  is  the  common 
law  or  statutes  of  a  state.  For  from  the 
often -repeated  statement  that  there  is  no 
common  law  of  the  United  States  (Whcat- 
on  V.  Peters,  8  Pet.  591,  658,  8  L.  ed.  lOoo, 
1079;  Western  U.  Teleg.  Co.  v.  Call  Pub. 
Co.  181  U.  S.  92,  101,  45  L.  ed.  765,  770, 
21  Sup.  Ct.  Rep.  661),  and  from  the  prin- 
ciples recognized  in  Atlantic  Transport  Co. 
V.  Imbrovek  having  been  unknown  to  the 
maritime  law,  the  natural  inference  is  that, 
in  the  silence  of  Congress,  this  court  has 
believed  the  very  limited  law  of  the  sea 
to  be  supplemented  here  as  in  England  by 
the  common  law,  and  that  here  that  means, 
by  the  common  law  of  the  state.  Sherlock 
V.  Ailing,  93  U.  S.  99,  l04,  23  L.  ed.  S19, 
820.  Taylor  v.  Carryl,  20  How.  583,  69S, 
15  L.  ed.  1028,  1033.  So  far  as  I  know,  the 
state  courts  have  made  this  iMsumption 
without  criticism  or  attempt  at  revision 
from  the  beginning  to  this  day;  e.  g.,  Wil- 
son V.  MacKenzie,  7  Hill,  95.  42  Am.  Dec. 
61;  Gabrielson  v.  Way  dell,  IHS  N.  Y.  1, 
11,  17  L.R.A.  228,  31  Am.  St.  Rep.  793,  81 
N.  E.  969;  Kalleck  v.  Deering,  161  :Mass. 
469,  37  N.  E.  460,  42  Am.  St.  Rep.  421,  15 
Am.  Neg.  'Cas.  672.    See  Ogle  y.  Barnes,  8 
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T.  R.  188,  101  Eng.  Reprint,  1338 ;  Niohol- 
sion  T.  Mouneey,  15  East,  884,  104  Eng. 
Reprint,  890,  13  Revised  Rep.  601.  Even 
where  the  admiralty  has  unquestioned 
jurisdiction  the  common  law  may  have 
ccncttrrent  authority  and  the  state  courta 
concurrent  power.  Schoonmaker  v.  Giimore, 
102  U.  S.  118,  26  L.  ed.  95.  The  invalidity 
of  state  attempts  to  create  a  remedy  for 
maritime  contracts  or  torts,  parallel  to 
that  in  the  admiralty,  that  was  established 
in  such  cases  as  The  Moses  Taylor,  4  Wall. 
411,  18  L.  ed.  397,  and  The  Hine  v.  Trevor, 
4  Wall.  555,  18  L.  ed.  451,  is  immaterial  to 
the  present  point. 

The  common  law  is  not  a  brooding  omni- 
presence in  the  sky,  but  the  articulate  voice 
of  some  sovereign  or  quasi  sovereign  that 
can  be  identified;  although  some  decisions 
with  which  I  have  disagreed  seem  to  me 
to  have  forgotten  the  fact.  It  always  is 
the  law  of  some  state,  and  if  the  district 
courts  adopt  the  common  law  of  torts,  as 
they  have  shown  a  tendency  to  do,  they 
thereby  assume  that  a  law  not  of  maritime 
origin,  and  deriving  its  authority  in  that 
territory  only  from  some  particular  state 
of  this  Union,  also  governs  majritime  torts 
in  that  territory, — ^and  if  the  common  law, 
the  statute  law  has  at  least  equal  force, 
as  the  discussion  in  The  Osceola  assumes* 
On  the  other  hand^  the  refusal  of  the  dis- 
trict courts  to  give  remedies  coextensive 
with  the  common  law  would  prove  no  more 
than  that  they  regarded  their  jurisdiction 
as  limited  by  the  ancient  Knes, — ^not  that 
they  doubted  that  the  common  law  might 
and  would  be  enforced  in  the  courts  of  the 
states  as  it  always  has  been.  This  court 
has  recognized  that  in  some  cases  different 
principles  of  liability  would  be  applied  as 
the  suit  should  happen  to  be  brought  in  a 
common  law  or  admiralty  court.  Compare 
The  Max  Morris,  137  U.  S.  1,  34  L.  ed. 
586,  11  Sup.  Ct.  Rep.  29,  with  Belden  v. 
Chase,  160  U.  S.  674,  691,  37  L.  ed.  1218, 
1224,  14  Sup.  Ct.  Rep.  269.  But  hitherto 
it  has  not  been  doubted  authoritatively,  so 
far  as  I  know,  that  even  when  the  admiralty 
had  a  mle  of  its  own  to  which  it  adhered, 
as  in  Workman  v.  New  York,  179  U.  S. 
552,  45  L.  ed.  314,  21  Sup.  Ct.  Rep.  212, 
the  state  law,  common  or  statute,  would 
prevail  in  the  courts  of  the  state.  Happily 
such  oonfiicts  are  few. 

It  might  be  asked  why,  if  the  grant  of 
jurisdiction  to  the  courts  of  the  United 
States  imports  a  power  in  Congress  to 
legislate,  the  saving  of  a  common-law  rem- 
edy, i.  e.,  in  the  state  courts,  did  not  im^ 
port  a  like  if  subordinate  power  in  the 
states.  But  leaving  that  question  on  one 
side,  such  cases  as  American  S.  B.  Co.  v. 
Chase,  16  Wall.  622,  21  L.  ed.  369;  The 
LR.A.1918C. 


Hamilton  (Old  Dominion  S.  S.  Go.  ▼.  Gil- 
more)  207  U.  S.  8981,  62  L.  ed.  264,  28  Sup. 
Gt.  Rep.  133,  and  Atlantic  Transport  Co. 
V.  Imbrovek,  supra,  show  that  it  is  too  late 
to  say  that  the  mere  silence  of  Congress 
excludes  the  statute  or  common  law  of  a 
state  from  supplementing  the  whole  inade- 
quate maritime  law  of  the  time  of  the  Con- 
stitution, in  the  regulation  of  personal 
rights,  and  I  venture  to  say  that  it  never 
has  been  supposed  to  do  so,  or  had  any  suoh 
effect. 

As  to  the  specter  of  a  lack  of  uniformity, 
I  content  myself  with  referring  to  The 
Hamilton  (Old  Dominion  S.  S.  Co.  v.  Gil- 
more)  207  U.  S,  398,  406,  52  L.  ed.  264. 
270,  28  Sup.  Ct.  Rep.  133.  The  difficulty 
really  is  not  so  great  as  in  the  case  of  inter- 
state carriers  by  land,  which,  "in  the  ab- 
sence of  Federal  statute  providing  a  differ- 
ent rule,  are  answerable  according  to  the 
law  of  the  state  for  nonfeasance  or  misfea- 
sance within  its  limits."  Minnesota  Rate 
Cases  (Simpson  v.  Shepard)  230  U.  S.  362^ 
408,  57  L.  ed.  1511,  1545,  48  L.R.A.(N.S.) 
1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas. 
I910A,  18,  and  cases  cited.  The  conclusion 
that  1  reach  accords  with  the  considered 
cases  of  Lindstrom  v.  Mutual  S.  S.  Co,  132 
Minn.  328,  L.R.A.1916D,  935,  156  N.  W. 
660;  Kennerson  v.  Thames  Towboat  Co.  89 
Oonn.  367,  L.R.A.1916A,  436,  94  Ati.  372; 
and  North  Pacific  S.  S.  Co.  v.  Industrial 
Acci.  Commission,  —  Gal.  — ,  183  Pac.  199, 
as  well  as  with  the  New  York  decision  in 
this  case.  216  N.  Y.  614,  L.RJ1.1916A.  403, 
109  N.  E.  600,  Ann.  Gas.  1916B,  276,  9  N. 
0.  C.  A.  286. 

Mr.  Justice  Pitney,  dissenting: 
While  concurring  substantially  in  the 
dissenting  opinion  of  Mr.  Justice  Holmes, 
i  deem  it  proper,  in  view  of  the  momentous 
consequences  of  the  decision,  to  present 
same  additional  considerations. 

This  dissent  is  confined  ta  that  part  of 
the  prevailing  opinion  which  holds  that  the 
Workmen's  Compensation  Act  of  New  York, 
as  applied  by  the  state  court  to  a  fatal  in- 
jury sustained  by  a  stevedore  while  engaged 
in  work  of  a  maritime  nature  upon  naviga- 
ble water  within  that  state,  conflicts  with 
the  Constitution  of  the  United  States  and 
the  act  of  Congress  conferring  admiralty  and 
maritime  jurisdiction  in  civil  cases  upon 
the  district  courts  of  the  United  States, 
and  is  to  that  extent  invalid.  Except  for 
the  statute,  an  action  might  have  been 
brought  in  a  court  of  admiralty.  Atlantic 
Transport  Co.  v.  Imbrovek,  234  U.  S.  52, 
62,  58  L.  ed.  1208,  1212,  61  L.R.A.(N.S.) 
1157,  34  Sup.  Ct.  Rep.  733.  No  question 
is  raised  respecting  the  jurisdiction  of  the 
state  court  over  the  subject-matter:     But 
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plaintiff  in  error  contends,  and  the  prevail- 
ing opinion  holds,  that  it  was  a  violation  of 
a  Federal  right  for  the  state  court  to  apply 
the  provisions  of  the  local  statute  to  a  cause 
of  action  of  maritime  origin,  because,  by 
the  Constitution  of  the  United  States,  admi- 
ralty jurisdiction  was  conferred  upon  the 
Federal  courts. 

It  should  \ye  stated,  at  the  outset,  that 
the  case  involveH  no  question  of  penalties 
imposed  by  the  New  York  act,  but  aifects 
solely  the  responsibility  of. the  employer  to 
make  compensation  to  the  widow,  in  accord- 
ance with  its  provisions,  which  are  outlined 
In  New  York  C.  R.  Co.  v.  White,  243  U.  S. 
188,  192-195,  61  L.  ed.  687,  671,  672,  L.R.A. 
1917D,  1,  37  Sup.  Ct.  Rep.  247,  Ann.  Cas. 
1917D,  629. 

The  argument  is  that,  even  in  the  absence 
of  any  act  of  Congress  prescribing  the  re- 
sponsibility of  a  shipowner  I  to  his  stevedore, 
the  general  maritime  law,  as  accepted  by 
the  Federal  courts  when  acting  in  the  exer- 
cise of  their  admiralty  jurisdiction,  must 
be  adopted  as  tlie  rule  of  decision  by  state 
courts  of  common  law  when  passing  upon 
any  case  that  might  have  been  brought  in 
the  admiralty;  and  that,  just  as  the  ab- 
sence of  an  act  of  Congress  regulating  inter- 
state commerce  in  some  cases  is  equivalent 
to  a  declaration  by  Congress  that  commerce 
in  that  respect  shall  be  free,  so  nonaction 
by  Congress  amounts  to  an  imperative  limi- 
tation upon  the  power  of  the  states  to  inter- 
pose where  maritime  matters  are  involved. 
This  view  is  so  entirely  unsupported  by 
precedent,  and  will  have  such  novel  and  far- 
reaching  consequences,  that  it  ought  not  to 
be  accepted  without  the  most  thorough  con- 
sideration. 

Section  2  of  artiele  3  of  the  Constitution 
reads  as  follows:  "The  judicial  power 
shall  extend  to  all  cases,  in  law  and  equi- 
ty, arising  under  this  Constitution,  the 
laws  of  the  United  States,  and  treaties 
made,  or  which  shall  be  made,  under  their 
authority;  to  all  cases  affecting  ambassa- 
dors, other  public  ministers  and  consuls; 
to  all  cases  of  admiralty  and  maritime 
jurisdiction;  to  controversies  to  which  the 
United  States  sliall  be  a  party;  to  con- 
troversies between  two  or  more  states;  be- 
tween a  state  and  citizens  of  another 
state;  between  citizens  of  different  states; 
between  citizens  of  the  same  state  claiming 
lands  under  grants  of  different  states,  and 
between  a  state,  or  the  citizens  thereof, 
and  foreign  states,  citizens^  or  subjects." 
Acting  under  the  authority  of  article  1, 
I  8,  which  empowers  Congress  to  make  all 
laws  necessary  and  proper  for  carrying  into 
execution  the  powers  vested  in  the  govern- 
ment or  in  any  department  or  officer  there- 
of, the  first  Congress,  in  the  original  Judi- 
L.R.A.1918C. 


clary  Act  (Act  of  September  24,  1789,  chap. 
20,  §  9,  1  Stat,  at  L.  73,  77),  conferred 
upon  the  Federal  district  courts  "exclusive 
original  cognizance  of  all  civil  causes  o! 
admiralty  and  maritime  jurisdiction,  .  .  . 
saving  to  suitors,  in  all  cases,  the  right  of  a 
common-law  remedy,  where  the  common  law 
is  competent  to  give  it."  The  saving  clause 
has  been  preserved  in  all  subsequent  re- 
visions. Rev.  Stat.  §  663  ( 8 ) ,  Judicial  Code, 
§  24  (3),  36  Stat,  at  L.  1087,  1091,  chap. 
231,  Comp.  Stat.  1916,  §§  968,  991   (3). 

From  the  language  quoted  from  the  Con- 
stitution, read  in  the  light  of  the  general 
purpose  of  that  instrument  and  the  contem^ 
poraneous  construction  found  in  the  Judici- 
ary Act,  with  regard  also  to  the  mischiefs 
that  called  for  the  establishment  of  a  na- 
tional judiciary,  and  from  what  I  believe 
to  be  the  unbroken  current  of  decisions  in 
this  court  from  that  day  until  the  present, 
I    draw    the    following  conclusions:      (1) 
That   the   framers   of   the   Constitution  in< 
tended  to  establish  jurisdiction, — the  power 
to  hear  and  determine  controversies  of  the 
various  classes  specified,*— and  not   to  pre- 
scribe particular  codes  or  systems  of  iavf 
for  the  decisicm  of  those  controversies;   (2) 
that  the  civil  jurisdiction  in  admiralty  was 
not  intended  to  be  exclusive  of  the  courta 
of  common  law,  at  least  not  until  Congress 
should  deem  it  proper  so  to  enact;   (3)  that 
by  the  law  of  England,  and  by  the  practice 
of  the  colonial  governments,  the  courts  of 
common  law,  of  equity,  and  of  admiralty, 
were  controlled  in  their  decisions  by  sep- 
arate, and,  in  a  sense,  independent  systems 
of  substantive  law,  and  the  constitutional 
grant  of  judicial  power  in  "all  cases  in  law 
and  equity,"  and  in  "all  cases  of  admiralty 
and  maritime  jurisdiction,"  was  no  more  in- 
tended   (in   the   absence   of   legislation   by 
Congress)    to  make  the  rules  of  maritime 
law  binding  upon  the  Federal  courts  of  com- 
mon law  when  exercising  their  concurrent 
jurisdiction,  than  to  make  the  rules  of  the 
common    law   binding  upon   the   courts   of 
admiralty;    (4)    that,  if  not  binding  upon 
the   Federal   courts,   it   results,   a  fortiori, 
that  the  rules  of  maritime  law  were  not 
intended  to  be  made  binding  upon  the  courts 
of  the  states;    (5)   that  it  is  not  necessary, 
in  order  to  give  full  effect  to  the  grant  of 
admiralty    and    maritime    jurisdiction,    to 
imply  that  the  rules  of  decision  prevailing 
in  admiralty  must  be  binding  upon  com- 
mon-law courts  exercising  concurrent  juris- 
diction in  civil  causes  of  maritime  origin, 
and  to  give  such  a  construction  to  the  Con- 
stitution is  to  render  unconstitutional  the 
saving  clause  in  §  9  of  the  Judiciary  Act, 
and  aJso  to  trench  upon  the  proper  powers 
of  the  states  by  interfering  with  their  con- 
trol  over  their  water-borne  internal  oom- 
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merce;  and  <6)  that,  in  tbe  absence  of  legis- 
lation by  Congress  abrogating  tbe  saving 
clftude.  the  states  are  at  liberty  to  admin- 
ister their  own  laws  in  their  own  eourts 
vhm  exercising  a  jurisdiction  concurrent 
with  that  of  admiralty,  and  at  liberty  to 
change  those  laws  by  statute. 

That  the  language  of  §  2  of  art.  3  of  the 
Constitution  speaks  only  of  establishing 
jurisdiction,  and  does  not  prescribe  the 
mode  in  which  or  the  substantive  law  by 
vhifh  the  exercise  of  that  jurisdiction  is  to 
be  governed,  seems  to  me  entirely  plain; 
and  upon  this  point  I  need  only  refer  to 
the  language  itself,  which  I  have  quoted. 

That  this  view  is  in  harmony  with  the 
general  purpose  of  the  Constitution  seems 
to  me  equally  plain.  At  this  late  date  it 
ought  not  to  be  necessary  to  repeat  that 
the  object  of  the  framers  of  that  instrument 
wag  to  lay  the  foundations  of  a  government, 
to  set  up  its  framework,  and  to  establish 
merely  the  general  principles  by  which  it 
was  to  be  animated;  avoiding,  as  far  as 
possible,  any  but  the  most  fundamental  reg- 
ulations for  controlling  its  operations,  and 
these  usually  in  the  fotm  of  restrictions. 
Vanhorne  v.  Dorrance,  2  Dall.  304,  308,  1 
L.  ed.  391,  3W,  Fed.  Cas.  No.  16,857; 
Martin  v.  Hunter,  1  Wheat.  804,  826,  4  L. 
ed.  97,  102. 

The  object  was  to  enumerate,  rather  than 
to  define,  the  powers  granted.  Gibbons  v. 
Ogden,  9  Wheat.  1,  189,  194,  6  L.  ed.  23,  68, 
69;  Passenger  Cases,  7  How.  283,  549,  12 
L.  ed.  702,  813;  Lottery  Case  (Cliampion  v. 
Ames)  188  U.  S.  321,  346,  47  L.  ed.  492, 
497,  23  Sup.  Ct.  Rep.  321,  13  Am.  Crim. 
Rep.  661.  To  delineate  only  the  great  out- 
lines of  the  judicial  power,  leaving  the  de- 
tails to  Congress,  while  providing  for  the 
organization  of  the  legislative  department 
and  the  mode  in  which  and  the  restrictions 
under  which  its  authority  should  be  exer- 
cised. Khode  Island  v.  Massachusetts,  12 
Pet.  657,  721,  9  L.  ed.  1233,  1259.  The  rea- 
son for  adopting  general  outlines  only  was 
well  expressed  by  Mr.  Chief  Justice  Marshall 
in  M'Culloch  v.  Maryland,  4  Wheat.  316, 
407,  4  L.  ed.  579,  601 :  "A  constitution,  to 
contain  an  accurate  detail  of  all  the  sub- 
divisions of  which  its  great  powers  will  ad- 
mit, and  of  all  the  means  by  which  they 
may  be  carried  into  execution,  would  par- 
talce  of  the  prolixity  of  a  legal  code,  and 
could  scarcely  be  embraced  by  the  human 
mind.  It  would  probably  never  be  under- 
stood by  the  public.  Its  nature,  therefore, 
requires  that  only  its  great  outlines  should 
be  marked,  its  important  objects  designated, 
and  the  minor  ingredients  which  compose 
those  objects  be  deduced  from  the  nature 
of  the  objects  themselves.  That  this  idea 
was  entertained  by  the  framers  of  the 
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American  Constitution  is  not  only  to  be 
inferred  from  the  nature  of  the  instrument, 
but  from  the  language." 

The  adoption  of  any  particular  system  of 
substantive  law  was  not  within  the  pur- 
pose of  the  Constitutional  Convention;  and 
the  clause  establishing  the  judicial  power 
was  ill  adapted  to  the  purpose,  had  it  ex- 
isted. So  far  as  they  intended  to  prescribe 
permanent  rules  of  substantive  or  even  pro- 
cedural law  in  connection  with  the  estab- 
lishment of  the  judicial  system,  the  fram- 
ers employed  express  terms  for  the  pur- 
pose, as  appears  from  other  provisions  of 
article  3,  including  the  definition  of  trea- 
son, the  character  of  proof  required,  the 
limitation  of  the  punishment,  and  the  re- 
quirement of  a  jury  trial  for  this  and  other 
crimes. 

In  a  somewhat  exhaustive  examination  of 
various  sources  of  information,  including 
Elliot's  Debates,  Farrand's  Records  of  the 
Federal  Convention,  and  The  Federalist, 
Nos.  80-83,  I  have  been  unable  to  find  any- 
thing even  remotely  suggesting  that  the  ju- 
dicial clause  was  designated  to  establish 
the  maritime  code  or  any  other  system  of 
laws  for  the  determination  of  controversies 
in  the  courts  by  it  established,  much  less 
any  suggestion  that  the  maritime  code  was 
to  constitute  the  rule  of  decision  in  com- 
mon-law courts,  either  Federal  or  state. 

Certainly,  there  is  nothing  in  the  mere 
provision  establishing  jurisdiction  in  admi- 
ralty and  maritime  causes  to  have  that  ef- 
fect, unless  the  jurisdiction  so  established 
was  in  its  nature  exclusive.  But,  in  civil 
causes,  the  jurisdiction  was  not  exclusive 
by  the  law  of  England  and  of  the  colonies, 
and  it  was  not  made  an  exclusive  jurisdic- 
tion by  the  Constitution. 

In  discussing  this  point,  the  distinction 
between  the  instance  court  and  the  prize 
court  of  admiralty  must  be  observed.  It 
was  held  in  England  that  the  question  of 
prize  or  no  prize,  and  other  questions  aris- 
ing out  of  it,  were  exclusively  cognizable 
in  the  admiralty,  because  that  court  took 
jurisdiction,  owing  to  the  fact  of  possession 
of  a  prize  of  war,  and  the  controversy 
turned  upon  belligerent  rights  and  was  de- 
terminable by  the  law  of  nations,  and  not 
the  particular  municipal  law  of  any  coun- 
try. Le  Caux  v.  Eden  (1781)  2  Dougl.  K. 
B.  594,  602-613,  99  Eng.  Reprint,  375,  379- 
385;  Lindo  v.  Rodney,  reported  in  a  note 
to  Le  Caux  v.  Eden,  2  Dougl.  K.  B.  613, 
99  Eng.  Reprint,  385;  Smart  v.  Wolff 
(1789)  3  T.  R.  323,  340,  et  seq.,  100  Eng. 
Reprint,  600;  Camden  v.  Home  (1791)  4 
T.  R.  382,  393,  et  seq.,  100  Eng.  Reprint, 
1076,  6  Bro.  P.  C.  203,  2  Eng.  Reprint,  1028, 
2  H.  Bl.  533,  126  Eng.  Reprint,  687.  But 
of  civil  actions   in   personam  the  instance 
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court  exercised  a  jarisdiction  concurrent 
with  that  of  the  courts  of  coiomon  law.  As 
Ld.  Mansfield  said  in  Lindo  v^  Rodney,  2 
Bougl.  K.  B.  614:  "A  thing  being  done 
upon  the  high  sea  don't  exclude  the  juris- 
diction of  the  court  of  common  law.  For 
seizing,  stopping,  or  taking  a  ship,  upon  the 
high  sea,  not  as  prize,  an  action  will  lie; 
but  for  taking  as  prisse,  no  action  will  lie. 
The  nature  of  the  question  excludes;  not 
the  locality."  And  again,  referring  to  the 
effect  of  certain  statutes  (p.  615):  "The 
taking  a  ship  upon  the  high  sea  is  triable  at 
law  to  repair  the  plaintiff  in  damages;  but  a 
taking  on  the  high  sea  as  prize  is  not  tria- 
ble at  law  to  repair  the  plaintiff  in  dam- 
ages. The  nature  of  the  ground  of  the  ac- 
tion— prize  or  no  priee — ^not  only  authorizes 
the  prisse  court,  but  excludes  the  common 
law.  These  statutes  don't  exclude  the  com- 
mon law  in  any  case,  and  they  confine  the 
admiralty  by  the  locality  of  the  thing  done, 
which  is  the  cause  of  action.  It  must  be 
done  upon  the  high  sea." 

So,  with  respect  to  actions  ex  contractu, 
Mr.  Justice  Blackstone  says,  3  Bl.  Com. 
107 :  "It  is  no  uncommon  thing  for  a  plain- 
tiff to  feign  that  a  contract,  really  made  at 
sea,  was  made  at  the  royal  exchange,  or 
other  inland  place,  in  order  to  draw  the 
cognizance  of  the  suit  from  the  courts  of 
admiralty  to  those  of  Westminster  Hall." 
The  concurrent  jurisdiction  of  the  courts  of 
common  law  was  affirmed  by  Dr.  Browne, 
the  first  edition  of  whose  work  was  pub- 
lished in  1797-1799.  2  Browne,  Civil  & 
Admiralty  Law,  1st  Am.  ed.  112,  115. 

The  declaration  of  Mr.  Justice  Nelson, 
speaking  for  this  court  in  New  Jersey  Steam 
Nav.  Co.  V.  Merchants'  Bank,  6  How.  344, 
3n0,  12  L.  ed.  405,  485,  that  the  lodging  by 
the  Constitution  of  the  entire  admiralty 
power  in  the  Federal  judiciary,  and  the  9th 
section  of  the  Judiciary  Act,  with  its  saving 
of  common-law  remedies,  left  the  concur- 
rent power  of  the  courts  of  common  law  and 
of  admiralty  where  it  stood  at  common  law, 
was  not  a  chance  remark.  It  has  been  so 
ruled  in  many  other  cases,  to  which  I  shall 
refer  hereafter.  The  principles  and  history 
of  the  common  law  were  well  known  to  the 
framers  of  the  Constitution  and  the  mem- 
bers of  the  first  Congress;  it  was  from  that 
system  that  their  terminology  was  de- 
rived; and  the  provisions  of  the  Constitu- 
tion and  contemporaneous  legislation  must 
be  interpreted  accordingly. 
.  The  statement  that  there  is  no  common 
law  of  the  United  States  (Whcaton  v, 
Peters,  8  Pet.  591,  658,  8  L.  ed.  1055,  1079; 
Smith  V.  Alabama,  124  U.  S.  465,  478,  31 
L.  ed.  508,  512,  1  Inters.  Com.  Rep.  804, 
8  Sup.  Ct.  Rep.  564)  is  triie  only  in  the 
sense  that  the  Constitution  neither  of  its 
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own  force  imposed,  nor  authorized  Congress 
to  impose,  the  common  law  or  any  other 
general  body  of  laws  upon  the  several  states 
for  the  regulation  of  their  internal  affairs. 
As  was  pointed  out  in  Smith  v.  Alabama  (p. 
478)  :  "There  is,  however,  one  clear  excep- 
tion to  the  statement  that  there  is  no 
national  common  law.  The  interpretation 
of  the  Constitution  of  the  United  States 
is  necessarily  influenced  by  the  fact  that 
its  provisions  are  framed  in  the  language 
of  the  English  common  law,  and  are  to  be 
read  in  the.  light  of  its  history." 

As  was  well  expressed  by  Shiras,  Dis- 
trict Judge,  in  Murray  v.  Chicago  &  N.  VV. 
R.  Co.  62  Fed.  24,  31:  "From  them  [cita- 
tions of  the  decisions  of  this  court]  it 
appears  beyond  question,  that  the  Constitu- 
tion, the  Judiciary  Act  of  1789,  and  all  sub- 
sequent statutes  upon  the  same  subject,  are 
based  upon  the  general  principles  of  the 
common  law,  and  that,  to  a  large  extent, 
the  legislative  and  judicial  action  of  the 
government  would  be  without  support  and 
without  meaning  if  they  cannot  be  in- 
terpreted in  the  light  of  the  common 
law.  When  the  Constitution  was  adopt- 
ed, it  was  not  the  design  of  the  fram- 
ers thereof  to  create  any  new  systems  of 
general  law,  nor  to  supplant  those  already 
in  existence.  At  that  time  there  were  in 
existence  and  in  force  in  the  colonies  or 
states,  and  among  the  people  thereof,  the 
law  of  nations,  the  law  admiralty  and  mari- 
time, the  common  law,  including  commercial 
law,  and  the  system  of  equity.  Upon  these 
foundations  the  Constitution  *  was  erected. 
The  problem  sought  to  be  solved  was  not 
whether  the  Constitution  should  create  or 
enact  a  law  of  nations,  of  admiralty,  of 
equity,  or  the  like,  but  rather  how  should 
the  executive,  legislative,  and  judicial  pow- 
ers and  duties  based  upon  these  systems, 
and  necessary  for  the  proper  development 
and  enforcement  thereof,  be  apportioned  be- 
tween the  national  and  state  governments." 

And  it  is  not  to  be  supposed  that  the 
framers  of  the  Constitution,  familiar  with 
the  institutions  and  the  principles  of  the 
common  law,  by  which  the  admiralty  juris- 
diction was  allowed  on  sufferance,  and  with 
a  degree  of  jealousy  born  of  the  fact  that 
the  courts  of  admiralty  were  not  courts  of 
record,  that  they  followed  the  practice  of 
the  civil  law,  allowed  no  trial  by  jury,  and 
administered  an  exotic  system  of  laws  (3 
Bl.  Com.  69,  86,  87,  106-108),— it  is  not  to 
be  supposed,  I  say,  that  the  framers  of  the 
Constitution,  in  granting  judicial  power 
over  cases  of  admiralty  and  maritime  juris- 
diction, along  witli  like  power  over  all  cases 
in  law  and  equity  arising  under  the  laws 
of  the  United  States,  intended  to  exclude 
common-law  courts,  state  or  national,  from 
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any  part  of  their  concurrent  jurifidietion  in 
«iseB  of  maritime  origin,  .or  to  deprive  them 
of  the  judicial  power,  theretofore  existing, 
to  decide  such  cases  according  to  the  rules 
of  the  common  law. 

It  is  matter  of  familiar  history  that  one 
of  the  chief  weaknesses  of  the  Confedera- 
tion was  in  the  absence  of  a  judicial  estab- 
lishment possessed  of  general  authority. 
Except  that  the  Continental  Congress,  as 
an  incident  of  the  war  power,  was  author- 
ized to  establish  rules  respecting  captures 
and  the  disposition  of  prizes  of  war,  and  to 
appoint  courts  for  the  trial  of  piracies  and 
felonies  committed  on  the  high  sea,  and  for 
determining  appeals  in  cases  of  capture,  and 
except  that  the  Congress  itself,  through 
commissioners,  was  to  exercise  jurisdiction 
in  disputes  between  the  states  and  in  con- 
troversies respecting  Q<Miflicting  land  grants 
of  different  states,  there  was  no  provision 
in  the  Articles  of  Confederation  for  estab- 
lishing a  judicial  system  under  the  author- 
ity of  the  general  government. 

The  result  was  that  not  only  private  par- 
ties, in  cases  arising  out  of  the  laws  of  the 
Congress,  but  the  United  States  themselves, 
were  obliged  to  resort  to  the  courts  of  the 
states  for  the  eniorcement  of  their  rights. 
Many  cases  of  this  character  are  reported^ 
some  even  antedating  the  Confederation. 
Respublica  v.  Sweers  (1779)  1  DaU.  41,  1 
L.  ed.  29;  RespubUca  v.  Powell  (1780)  1 
Dall.  47, 1  L.  ed.  31  *,  Bespubliea  v.  De  Long- 
champs  (1784)  1  DaU.  Ill,  1  L.  ed.  59. 
Even  treason  was  punished  in  state  courts 
and  under  state  laws*  See  oases  of  Molder, 
Malin,  Carlisle,  and  Roberts  (1778)  1  Dall. 
33-39,  1  L.  ed.  25-27. 

Before  the  Revolution,  courts  of  admi- 
ralty jurisdiction  were  a  part  of  the  judi' 
cial  systems  of  the  several  colonies.  War- 
ing V.  Clarke,  5  How.  441,  454-^56,  12  L. 
ed.  226,  ^-234;  Benedict,  Admiralty,  .§§ 
118-165.  Upon  the  outbreak  of  the  war 
questions  of  prize  law  became  acute,  and  j 
the  colonial  Congress,  by  resolutions  of  No- 
vember 25,  1775,  passed  in  the  exercise  of 
the  war  power  (Penhallow  v.  Doane,  3  Dall. 
54,  80,  1  L.  ed.  507,  518),  made  appropri- 
ate recommendations  for  the  treatment  of 
prizes  of  war,  but  remitted  the  jurisdiction 
over  such  questions  to  the  courts  of  the 
se^ieral  colonies^  reserving  to  itself  only  ap- 
pellate authority.  This  system  continued 
until  the  year  1780  (after  the  submission 
of  the  Articles  of  Confederation,  but  be- 
Um  their  final  ratification),  when  the  Con- 
gress established  a  court  for  the  hearing  of 
appeals -frcmi  the  state  courtA  of  admiralty 
in  cases  of  capture.  The  opinions  of  this 
court  are  reported  in  2  Dall;  1-42,  1  L.  ed. 
2G3-2S1,  and  numerous  cases  decided  with- 
out opinion,  as  well,  as  some  of  those  de- 
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cided  by  committees  of  the  Congress  prior 
to  the  establishment  of  the  court,  are  re- 
ferred to  in  the  late  Bancroft  Davis's  "Fed- 
eral Courts  Before  the  Constitution,"  131 
U.  S.  xix.~xlix.,  Appx.  The  weak  point  of 
this  system  was  the  want  of  power  in  the 
central  government  to  enforce  the  judgment 
of  the  appellate  tribunal  when  it  chanced  to 
reverse  the  decree  of  a  state  court.  There 
were  some  curious  cases  of  conflicting  juris- 
diction, illustrated  by  Doane  v.  Penhallow 
(1787)  1  DaU.  '218,  221,  1  L.  ed.  108,  109; 
Penhallow  v.  Doane  (1795)  3  Dall.  54,  79, 
86,  1  L.  ed.  507,  517,  520;  and  United 
States  V.  Peters  (3809)  5  Cranch,  115,  135, 
137,  3  L.  ed.  53,  59,  60. 

It  was  under  the  influence  of  numerous 
experiences  of  the  inelliciency  of  a  general 
government  unendowed  with  judicial  au- 
thority that  the  Constitutional  Convention 
assembled  in  the  year  1787.  The  funda- 
mental need,  to  which  the  Conventioa  ad- 
dressed itself  in  framing  the  judiciary  arti- 
cle, was  to  set  up  a  judicial  power  covering 
all  subjects  of  national  concern.  There  was 
no  greater  need  to  establish  jiurisdiction 
over  admiralty  and  maritime  causes  than 
over  controversies  arising  under  the  Consti- 
tution and  laws  of  the  Union.  There  was 
no  purpose  to  establish  a  system  of  sub* 
stantive  law  in  any  of  the  several  classes 
of  cases  included  within  the  grant  of  ju- 
dicial power.  Tlie  language  employed 
makes  it  plain  that,  with  the  few  express 
exceptions  already  noted  (ti'eason,  etc.),  the 
rules  of  decision  were  to  be  sought  else- 
where. The  entire  absence  of  a  purpose  to 
establish  a  maritime  code  is  manifest  not 
only  from  the  omission  of  any  reference  to 
the  laws  of  OleroUi  the  laws  of  Wisbuy,  or 
any  other  of  the  maritime  codes  recognized 
by  the  nations  of  Europe,  but  further  from 
the  fact  that  the  colonies  differed  among 
themselves  as  to  maritime  law  and  admi- 
ralty practice,  and.  that  their  system  in 
general  differed  from  that  which  was  ad- 
ministered in  England.  The  evident  pur- 
pose, in  this  as  in  the  other  classes  of  con- 
troversy, was  that  the  coutts  of  admiralty 
should  administer  justice  according  to  the 
previous  course  and  practice  of  such  courts 
in  the  colonies,  just  as  the  courts  of  common 
law  and  equity  jurisdiction  were  to  proceed 
according  to  the  several  systems  of  sub- 
stantive law  appropriate  to  courts  of  their 
respective  kinds;  subject,  of  course,  to  the 
power  of  Congress  to  change  the  rules  of 
law  respecting  matters  lying  within  its  ap- 
propriate  sphere  of  action. 

Undoubtedly  the  framers  of  the  Constitu- 
tion Were  advised  of  the  ancient  controversy 
in  England  between  the  common-law  cdurto 
and  the  courts  of  admiralty  respecting  the 
extent  of  the  jurisdiction    pf    the    latter. 
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They  were  aware  of  the  dual  function  of  the 
admiralty  courts  as  courts  of  instance  and 
aa  prize  courts,  and  of  the  established  rule 
that  in  civil  causes  the  jurisdiction  of  the 
instance  court  was  concurrent  with  that  of 
the  courts  of  common  la\^ .  They  must  have 
known  that,  whatever  question  had  existed 
as  to  the  territorial  limits  of  the  jurisdic^ 
tion  of  the  admiralty,  it  never  had  been 
questioned  that  in  suits  for  mariners'  wages 
and  suits  upon  policies  of  marine  insurance, 
and  in  other  actions  ex  contractu  having  a 
maritime  character,  and  also  in  actions  of 
tort  arising  upon  the  sea,  the  courts  of 
common  law  exercised,  and  long  had  exer- 
cised, concurrent  jurisdiction.  Whatever 
early  doubts  may  have  existed  had  been 
based  not  upon  any  inherent  incapacity  of 
the  common-law  courts  to  deal  with  the  sub- 
ject-matters, but  upon  the  ancient  theory  of 
the  venue,  and  disappeared  with  the  recog- 
nition of  the  iictitious  venue. 

The  grant  of  judicial  power  in  cases  of 
admiralty  and  maritime  jurisdiction  never 
has  been  construed  as  excluding  the  juris- 
diction of  the  courts  of  common  law  over 
civil  causes  that,  before  the  Constitution, 
were  subject  to  the  concurrent  jurisdiction 
of  the  courts  of  admiralty  and  the  common- 
law  courts.  The  first  Congress  did  not  so 
•construe  it,  as  the  saving  clause  in  the  Ju- 
diciary Act  conclusively  shows.  And,  as- 
auming  that  the  states,  in  the  absence  of 
legislation  by  Congress,  would  be  without 
power  over  the  subject-matter,  this  saving 
■clause,  still  maintained  upon  the  statute 
book,  is  a  suiHcient  grant  of  power.  Juris- 
■diction  in  prize  cases,  as  has  been  shown, 
springs  out  of  the  possession  of  a  prize  of 
war.  Civil  proceedings  in  rem,  to  be  men- 
tioned hereafter,  are  based  upon  the  mari- 
time lien,  where  possession  in  the  claimant 
is  neither  necessary  nor  usual  as  is  the  case 
with  common-law  liens.  With  these  excep- 
tions, both  resting  upon  grounds  peculiar 
to  the  forum  of  the  admiralty,  concurrent 
jurisdiction  of  the  courts  of  common  law 
in  civil  cases  of  maritime  origin  always  has 
been  recognized  by  this  court.  New  Jersey 
Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How. 
344,  390,  12  L.  ed.  466,  485;  The  Genesee 
( hief  v.  Fitzhugh,  12  How.  443,  458,  13  L. 
ed.  1058,  1065;  The  Belfast,  7  Wall.  624, 
644,  645,  19  L.  ed.  266,  272;  New  England 
Mut.  M.  Ins.  Co.  V.  Dunham,  11  Wall.  1,  32, 
20  L.  ed.  90,  99;  Leon  v.  Galceran,  11  Wall. 
186,  187,  188,  20  L.  ed.  74,  75;  American 
S.  B.  Co.  V.  Chase,  16  Wall.  522,  533,  21 
L.  ed.  369,  372:  Schoonmaker  v.  Gilmore, 
102  U.  S.  118,  26  L.  ed.  95;  Manchester  v. 
Massachusetts,  139  U.  S.  240,  262,  35  L. 
ed.  159,  166,  11  Sup.  Ct.  Rep.  559. 

Nor  is  the  reservation  of  a  common-law 
remedy  limited  .to  such  causes  of  action  as 
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were  known  to  the  common  law  at  the  time 
of  the  passage  of  the  Judiciary  Act.  It 
includes  statutory  changes.  American  S. 
B.  Co.  V.  Chase,  16  Wall.  522,  633,  534,  21 
L.  ed.  369,  372,  373;  Knapp,  S.  &  Co.  Co.  v. 
McCaffrey,  177  U.  S.  638,  644,  44  L.  ed.  921, 
924,  20  Sup.  Ct.  Rep.  824.  Those  remedies 
which  were  held  not  to  be  common-law  reme- 
dies, within  the  saving  clause,  in  The  Moses 
Taylor,  4  Wall.  411,  427,  431,  18  L.  ed.  397, 
400,  402 ;  The  Mine  v.  Trevor,  4  Wall.  555, 
571,  572,  18  L.  ed.  461,  456;  The  Belfast, 
7  Wall.  624,  644,  19  L.  ed.  266,  272 ;  Ameri- 
can S.  B.  Co.  V.  Chase,  16  Wall.  522,  533,  21 
L.  ed.  369,  372,  and  The  Glide,  167  U.  S. 
606,  623,  42  L.  ed.  296,  302,  17  Sup.  Ct 
Rep.  930,  provided  for  imposing  a  lien  on 
the  ship  by  proceedings  in  the  nature  of 
admiralty  process  in  rem,  and  it  was  for 
this  reason  only  that  they  were  held  to 
trench  upon  the  exclusive  admiralty  juris- 
diction of  the  courts  of  the  United  States. 
The  distinction  was  noticed  in  Leon  v. 
Galceran,  11  Wall.  185,  189,  20  L.  ed.  74, 
76,  and  again  in  Knapp,  S.  &  Co.  Co.  v. 
McCaffrey,  177  U.  S.  638,  642,  44  L.  ed.  921, 
923,  20  Sup.  Ct.  Rep.  824.  In  the  latter 
case  it  was  pointed  out  (p.  644)  that  the 
reservation  of  a  common-law  remedy  where 
the  common  law  is  competent  to  give  it  was 
not  confined  to  common-law  actions,  but 
included  remedies  without  action,  such  as  a 
distress  for  rent  or  for  the  trespass  of 
cattle;  a  bailee's  remedy  by  detaining  per- 
sonal property  until  paid  for  work  done  up- 
on it  or  for  expenses  incurred  in  keeping  it; 
the  lien  of  an  innkeeper  upon  the  goods  of 
his  guests,  and  that  of  a  carrier  upon  things 
carried;  the  remedy  of  a  nuisance  by  abate- 
ment, and  others.  The  most  recent  defi- 
nition of  the  rule  laid  down  in  The  Hine  v. 
Trevor  and  other  cases  of  that  class  is  in 
Rounds  V.  Cloverport  Foundry  &  Mach.  Co. 
237  U.  S.  303,  59  L.  ed.  966,  35^Sup.  Ct. 
Rep.  596. 

I  have  endeavored  to  show,  from  a  con- 
sideration of  the  phraseology  of  the  consti- 
tutional grant  of  jurisdiction  and  the  act  of 
the  first  Congress,  passed  to  give  effect  to 
it,  from  the  history  in  the  light  of  which 
the  language  of  those  instruments  is  to  be 
interpreted,  and  from  the  uniform  course  of 
decision  in  this  court,  from  the  earliest 
time  until  the  present,  these  propositions: 
First,  that  the  grant  of  jurisdiction  to  the 
admiralty  was  not  intended  to  be  exclusive 
of  the  concurrent  jurisdiction  of  the  com- 
mon-law courts  theretofore  recognized;  and, 
secondly,  that  neither  the  Constitution  nor 
the  Judiciary  Act  was  intended  to  prescribe 
a  system  of  substantive  law  to  govern  the 
several  courts  in  the  exercise  of  their  juris- 
diction, much  less  to  make  the  rules  of 
decision,  prevalent  in  any  one  court,  obliga- 
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iory  upon  others,  exercising  a  dietinct  juris- 
diction, or  bin  ding  upon  the  courts  of  the 
states  when  acting  within  the  bounds  of 
Iheir  respective  jurisdictions.  In  fact, 
while  courts  of  admiralty  undoubtedly  were 
expected  to  administer  justice  according  to 
the  law  of  nations  and  the  customs  of  the 
*ea,  they  were  left  at  liberty  to  lay  hold 
of  common-law  principles  where  these  were 
suitable  to  their  purpose,  and  even  of  ap- 
plicable state  statutes,  just  as  courts  of 
common  law  were  at  liberty  to  adopt  the 
rules  of  maritime  law  as  guides  in  the 
proper  performance  of  their  duties.  This 
eclectic  method  had  been  practised  by  the 
courts  of  each  jurisdiction  prior  to  the  Con- 
stitution, and  there  is  nothing  in  that 
instrument  to  constrain  them  to  abandon 
it. 

Tlie  decisions  of  this  court  show  that  the 
courts  of  admiralty  ^n  many  matters  are 
Imuiid  by  local  law.  The  doubt  expressed 
by  Mr.  Justice  Bradley  in  Ihitler  v.  Boston 

6  S.  S.  S.  Co.  1:10  U.  S.  527,  558,  32  L.  ed. 
1017,  1024,  9  Sup.  Ct.  Rep.  dl2,  as  to  wheth- 
er a  state  law  could  have  force  to  create 
a  liability  in  a  maritime  case  at  all,  was 
laid  aside  in  The  Corsair  (Barton  v.  Brown) 
145  U.  S.  335,  36  L.  ed.  727,  12  Sup.  Ct.  Hep. 
t^49,  and  definitely  set  at  rest  in  The  Hamil- 
ton (Old  Dominion  S.  S.  Co.  v.  Gilmore) 
207  U.  S.  398,  404,  52  L.  ed.  264,  269,  28 
Sup.  Ct  Hep.  133.  The  fact  is  that,  long 
before  Butler  v.  Boston  &  S.  S.  S.  Co.  it  had 
been  recognized  that  state  laws  might  not 
merely  create  a  liability  in  a  maritime  case, 
but  impose  a  duty  upon  the  admiralty  courts 
of  the  United  States  to  enforce  such  lia- 
bility. Thus,  while  it  was  recognized  that 
bv  the  general  maritune  law  .a  foreign  ship, 
or  a  ship  in  a  port  of  a  state  to  which  she 
did  not  belong,  was  subject  to  a  suit  in  rem 
in  the  admiralty  for  repairs  or  necessaries, 
the  case  of  a  ship  in  a  port  of  her  home 
state  was  governed  by  the  municipal  law  of 
the  state,  and  no  lien  for  repairs  or  neces- 
saries would  be  implied  unless  recognized 
by  that  law.  The  General  Smith  (1819)  4 
Wheat.  438,  443,  609,  611 ;  The  Lotta wanna 
(Rodd  v.  Heartt)  21  Wall.  558,  571,  578,  22 
L.  ed.  654,  660,  663.  Conversely,  it  was  held 
in  the  case  of  Peyroux  v.  Howard   (1833) 

7  Pet  324,  341,  8  L.  ed.  700,  706,  that  a 
libel  in  rem  in  the  admiralty  might  be  main- 
tained against  a  vessel  for  repairs  done  in 
her  home  port  whera  a  local  statute  gave  a 
lien  in  such  a  case.  To  the  same  effect. 
The  J.  E.  Rumbell,  148  U.  S.  1,  12,  37  L.  ed. 
345,  347,  13  Sup.  Ct.  Rep.  498.  As  else- 
where pointed  out  herein,  where  a  state 
statute  conferred  a  lien  operative  strictly 
in  rem,  it  was  uniformly  held  not  enforce- 
able in  the  state  courts,  but  only  because 
it  intrenched  upon  the  peculiar  jurisdiction 
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of  the  admiralty,  and  therefore  was  not  a 
"common-law  remedy''  within  the  saving 
clause  of  the  Judiciary  Act  of  1789.  The 
Moses  Taylor,  4  Wall.  411,  427,  431,  18  L, 
ed.  397,  400,  402;  The  Hine  v.  Trevor,  4 
Wall.  555,  571,  572,  18  Lu  ed.  451,  456;  The 
Belfast,  7  Wall.  624,  644,  19  L.  ed.  266,  272; 
American  S.  B.  Co.  v.  Chase,  16  Wall.  622, 
533,  21  L.  ed.  369,  372;  The  Glide,  167  U. 
S.  606,  623,  42  L.  ed.  296,  302,  17  Sup.  Ct 
Rep.  930. 

Under  these  decisions,  and  others  to  the 
same  effect,  the  substance  of  the  matter  is 
that  a  state  may,  by  statute,  create  a  right 
to  a  lien  upon  a  domestic  vessel,  in  the 
nature  of  a  maritime  lien,  which  may  be 
enforced  in  admiralty  in  the  courts  of  the 
United  States;  but  a  state  may  not  confer 
upon  its  own  courts  jurisdiction  to  enforce 
such  a  lien,  because  the  Federal  jurisdiction 
in  admiralty  is  exclusive.  The  J.  £.  Uum- 
bell,  148  U.  S.  1,  12,  37  L.  ed.  345,  347,  13 
Sup.  Ct.  Rep.  498,  and  cases  cited.  But 
a  lien  imposed  not  upon  the  rem,  but  upon 
defendant's  interests  in  the  res,  may  be 
made  enforceable  in  the  state  courts. 
Rounds  V.  Cloverport  Foundry  &  Mach.  Co. 
237  U.  S.  303,  307,  59  L.  ed.  966,  968,  35 
Sup.  Ct.  Rep.  596,  and  cases  cited. 

The  Roanoke,  189  U.  S.  185,  194,  198,  47 
L.  ed.  770,  772,  774,  23  Sup.  Ct  Rep.  491, 
while  approving  The  General  Smith,  Pey- 
roux v.  Howard,  The  Lottawanna,  and  Tlie 
J.  £.  Rumbell,  supra»  gave  a  negative  an- 
swer to  the  very  different  question  whether 
a  state  could,  without  encroaching  upon  the 
Federal  jurisdiction,  create  a  lien  against 
foreign  vessels  to  be  enforced  in  the  courts 
of  the  United  States. 

In  the  present  case  there  is  no  question 
of  lien,  and,  I  repeat,  no  question  concern- 
ing the  jurisdiction  of  the  state  court;  the 
crucial  inquiry  is,  To  what  law  was  it  bound 
to  conform  in  rendering  its  decision?  Or, 
rather,  the  question  is  the  narrower  one: 
Do  the  Constitution  and  laws  of  the  United 
States  prevent  a  state  court  of  common  law 
from  applying  the  state  statutes  in  an  ac- 
tion in  personam  arising  upon  navigable 
water  within  the  state,  there  being  no  act 
of  Congress  applicable  to  the  controversy? 
I  confess  that  until  this  case  and  kindred 
cases  submitted  at  the  same  time  were 
brought  here,  I  never  had  supposed  that  it 
was  open  to  the  least  doubt  that  the  reser> 
vation  to  suitors  of  the  right  of  a  common- 
law  remedy  had  the  effect  of  reserving  at  the 
same  time  the  right  to  have  their  common- 
law  actions  determined  according  to  the 
rules  of  the  common  law,  or  state  statutes 
modifying  those  rules.  This  court  repeated- 
ly has  so  declared,  at  the  same  time  recog- 
nizing fully  that  the  point  involves  the  ques- 
tion of  state  power.     In  United  States  v. 
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Bevans,  3  Wheat.  336,  388,  4  L.  ed.  404, 
416,  the  court,  by  Mr.  Chief  Justice  Mar- 
shall, said:  "Can  the  cession  of  all  cases 
of  admiralty  and  maritime  jurisdiction  be 
construed  into  a  cession  of  the  waters  on 
which  those  cases  may  arise?  This  is  a 
question  on  which  the  court  is  incapable  of 
feeling  a  doubt.  The  article  which  describes 
the  judicial  power  of  the  United  States  is 
not  intended  for  the  cession  of  territory  or 
of  general  jurisdiction.  It  is  obviously  de- 
signed for  other  purposes.  .  .  .  In  de- 
scribing the  judicial  power,  the  framers  of 
our  Constitution  had  not  in  view  any  cession 
of  territory,  or,  which  is  essentially  the 
same,  of  general  jurisdiction.  It  is  not 
questioned  that  whatever  may  be  necessary 
to  the  full  and  unlimited  exercise  of  admi- 
ralty and  maritime  jurisdiction  is  in  the 
government  of  the  Union.  Congress  may 
pass  all  laws  which  are  necessary  and 
proper  for  giving  the  most  complete  effect 
to  this  power.  Still,  the  general  jurisdic- 
tion over  the  place,  subject  to  this  grant  of 
power,  adheres  to  the  territory,  as  a  por- 
tion of  the  sovereignty  not  yet  given  away." 
In  American  S.  B.  Co.  v.  Chase,  16  Wall. 
.'522,  633,  21  L.  ed.  369,  372,  the  court,  by 
:Mr.  Justice  Clifford,  said  (p.  534) :  "State 
statutes,  if  applicable  to  the  case,  constitute 
the  rules  of  decision  in  common-law  actions, 
in  the  circuit  courts  as  well  as  in  the  state 
courts." 

In  Atlee  v.  Northwestern  Union  Packet 
Co.  21  Wall.  38«,  395,  396,  22  L.  ed.  619, 
621,  the  court,  by  Mr.  Justice  Miller,  saidt 
"The  plaintiff  has  elected  to  bring  his  suit 
in  an  admiralty  court,  which  has  jurisdic- 
tion of  the  case,  notwithstanding  the  con- 
current right  to  sue  at  law.  In  this  court 
the  course  of  proceeding  is  in  many  respects 
different  and  the  rules  of  decision  are  dif- 
ferent. .  .  ,  An  important  difference  as 
regards  this  case  is  the  rule  for  estimating 
the  damages.  In  the  common -law  court  the 
defendant  must  pay  all  the  damages  or 
none.  If  there  has  been  on  the  part  of 
plaintiffs  such  carelessness  or  want  of  skill 
as  the  common  law  would  esteem  to  be  con- 
tributory negligence,  they  can  recover  noth- 
injr.  By  the  rule  of  the  admiralty  court, 
where  there  has  been  such  contributory  neg- 
ligence, or,  in  other  words,  when  both  have 
been  in  fault,  the  entire  damages  resulting 
from  the  collision  must  be  equally  divided 
between  the  parties.  .  .  .  Each  court  has 
its  own  set  of  rules  for  determining  these 
questions,  which  may  be  in  some  respects 
the  same,  but  in  others  vary  materially." 
And  see  The  Max  Morris,  137  U.  S,  1,  10, 
34  L.  ed.  586,  688;  Belden  v.  Chase,  160  U. 
S.  674,  691,  37  L.  ed.  1218,  1224,  14  Sup. 
a.  Rep.  269;  Benedict,  Admiralty,  §  201.' 

In  the  prevailing  opinion,  great  stress 
L.R.A.1918C. 


is  laid  upon  certain  expressions  quoted  from 
The  Lottawanna  (Rodd  v.  Heartt)  21  Wall. 
558,  574,  22  L.  ed.  654,  661';  but  it  seems  to 
me  thev  have  been  misunderstood,  because 
read  without  regard  to  context  and  subject- 
matter.  That  was  an  admiralty  appeal,  and 
involved  the  question  whether,  by  the  gen- 
eral maritime  law,  as  accepted  in  the  United 
States,  there  was  an  implied  lien  for  neces- 
saries furnished  to  a  vessel  in  her  home 
port,  where  no  such  lien  was  recognized  by 
the  municipal  law  of  the  state.  In  the 
course  of  the  discussion,  the  court,  by  Mr. 
Justice  Bradley,  said:  'That  we  have  a 
maritime  law  of  our  own,  operative  through- 
out the  United  States,  cannot  be  doubted. 
The  general  system  of  maritime  law  which 
was  familiar  to  the  lawyers  and  statesmen 
of  the  country  when  the  Constitution  was 
adopted  was  most  certainly  intended  and  re- 
ferred to  when  it  was  declared  in  that  in- 
strument that  the  judicial  power  of  the 
Ignited  States  shall  extend  'to  all  cases  of 
admiralty  and  maritime  jurisdiction.*  But 
by  what  criterion  are  we  to  ascertain  the 
precise  limits  of  the  law  thus  adopted  ?  7'he 
Constitution  does  not  define  it.  It  does  not 
declare  whether  it  was  intended  to  embrace 
the  entire  maritime  law  as  expounded  in  the 
treatises,  or  only  the  limited  and  restricted 
system  which  was  received  in  England,  or 
lastly,  such  modification  of  both  of  these  as 
was  accepted  and  recognized  as  law  in  this 
country.  Sor  does  the  Constitutioft  attevipt 
to  draw  the  houndart/  line  heticeen  nutriiime 
Iav>  and  local  late;  nor  does  it  lay  doicn  any 
criterion  for  ascertaining  that  boundary. 
It  assumes  that  the  meaning  of  the  phrase 
'admiralty  and  maritime  jurisdiction'  is 
well  understood.  It  treats  this  matter  as  it 
does  the  cognate  ones  of  common  law  and 
equity,  when  it  speaks  of  'cases  in  law  and 
equity,'  or  of  'suits  at  common  law,*  tcithout 
defining  those  terms ^  assuming  them  to  6« 
kiwwn  and  understood.** 

In  this  language  there  is  the  clearest 
recognition  that  the  Constitution,  in  entah- 
lishing  and  distributing  the  judicial  po'wer, 
(lid  not  intend  to  define  substantive  law,  or 
to  make  the  rules  of  decision  in  one  juris- 
diction binding  proprio  vigore  in  tribunals 
exercising  another  jurisdiction.  The  courts 
of  common  law  were  to  administer  justice 
according  to  the  common  Uw,  the  courts 
of  equity  according  to  the  principles  of  equi- 
ty, and  the  courts  of  admiralty  and  mari- 
time jurisdiction  according  to  the  maritime 
law.  The  expression  on  page  375  respcoting: 
the  uniform  operation  of  the  maritime  law- 
was  predicated  only  of  the  operation  of  that 
law  as  administered  in  the  courts  of  adoii* 
ralty,  for  it  is  not  to  be  believed  that  there 
was  any  purpose  to  overrule  Atlee  v.  North- 
western Union  Packet  Co.  21  Wall.  389,  395« 
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22  L.  ed.  619,  621,  decided  a4;  the  same  term 
And  only  about  two  months  before.  The 
LottawAnna  by  a  unanimous  court,  including 
>lr.  Justice  Bradley  himself,  in  which  it  was 
held  that  where  there  was  concurrent  juris- 
diction in  tlie  courts  of  comuiou  law  and 
the  courts  of  admiralty,  each  court  was  at 
liberty  to  adopt  its  own  rules  of  decision. 
Moreover,  the  principai  quciiition  at  issue 
in  The  Lottawanna  was  whether  the  case  of 
The  General  bmith,  4  W  heat.  438,  4  L.  ed. 
(iUU,  should  be  overruled,  in  which  it  had 
been  held  that,  in  the  absence  of  state  legis- 
laiiuii  imposing  the  lien,  a  ship  was  not  sub- 
ject to  a  libel  in  rem  in  the  admiralty  for 
repairs  furnished  in  her  home  port.  The 
general  expressions  referred  to  relate  to  that 
state  of  the  law, — the  absence  of  state  legis- 
lation, as  well  as  of  legislation  by  Longross, 
—and  upon  this  the  decision  in  The  Gen- 
eral Smith  was  upheld  (p.  578).  But  in 
proceeding  to  discuss  the  subordinate  ques- 
tion whether  there  was  a  lien  under  the 
titate  statute,  it  was  held  (p.  580):  "It 
seems  to  be  settled  in  our  jurisprudence 
that  so  long  as  Congress  does  not  inter- 
pose to  regulate  the  subject,  the  rights  of 
materialmen  furnishing  necessaries  to  a 
vessel  in  her  home  port  may  be  regulated  in 
each  state  by  state  legislation."  And  again 
(p.  581):  "Whatever  may  have  been  the 
origin  of  the  practice,  and  whether  or  not 
it  was  based  on  the  soundest  principles,  it 
became  firmly  settled,  and  it  is  now  too  late 
to  question  its  validity.  .  .  .  It  would 
undoubtedly  be  far  more  satisfactory  to 
have  a  uniform  law  regulating  such  liens, 
but  until  such  a  law  be  adopted  (supposing 
Congress  to  have  the  power)  the  authority 
of  the  states  to  legislate  on  the  subject 
seems  to  be  conceded  by  the  uniform  course 
of  decisions.'' 

Again,  in  Workman  v.  New  York,  179  U. 
S.  552,  45  L.  ed.  314,  21  Sup,  Ct.  Bep.  212, 
which,  like  The  Lottawanna,  was  a  proceed- 
ing in  admiralty,  the  court,  in  quoting  the 
declarations  contained  in  that  case  respect- 
ing the  general  operation  of  the  maritime 
law  throughout  the  navigable  waters  of  the 
L'nittd  States,  was  dealing  only  with  its  ap- 
plication in  the  courts  of  admiralty.  This 
is  plain  from  what  was  said  as  a  preface  to 
the  discussion  (p.  557)  :  "In  examining  the 
first  question,  that  is,  whether  the  local  law 
of  New  York  must  prevail,  though  in  conflict 
with  the  maritime  law,  it  must  be  borne  in 
mind  that  the  issue  is  not, — as  was  the  case 
in  Detroit  v.  Osborne  (1890)  135  U.  S.  402, 
34  L.  ed.  260,  10  Sup.  Ct.  Rep.  1012,— 
whether  the  local  law  governs  as  to  a  con- 
troversy arising  in  the  courts  of  common 
law  or  of  equity  of  the  United  States,  but 
does  the  local  law,  if  in  conflict  with  the 
maritime  law,  control  a  court  of  admiralty 
LiLA.1918C. 


of  the  United  States  in  tbe  admin istrati^m 
of  maritine  rights  and  duties,  alt))ough 
judicial  power  with  respeat  to  such  subjects 
has  been  expressly  conferred  by  the  Constl* 
tution  (art.  3,  §  2)  upon  the  courts  of  the 
United  SUtes.'^ 

In  the  argument  of  the  present  case  and 
companion  cases,  emphasis  was  laid  upon 
the  importance  of  uniformity  in  applying 
and  enforcing  tlie  rules  of  admiralty  and 
maritime  law,  because  of  their  effect  upon 
interstate  and  foreign  commerce.  This,  in 
my  judgment,  is  a  matter  to  be  determined 
by  Congress*  Concurrent  jurisdiction  and 
optional  remedies  in  eourts  governed  by  dif- 
ferent systems  of  law  were  familiar  to  the 
framers  of  the  Constitution,  as  they  were  to 
English-speaking  peoples  generally.  The 
judicial  clause  itself  plainly  contemplated 
a  jurisdiction  concurrent  with  that  of  the 
state  courts  in  other  controversies.  In  such 
a  case,  tbe  option  of  choosing  the  juris- 
diction is  given  primarily  for  the  benefit  of 
suitors,  not  of  defendants.  For  extending 
it  to  defendants,  reoaoval  proceedings  are 
the  appropriate  means. 

Certainly  ther«  is  no  greater  need  for  uni- 
fiHinity  of  adjudication  in  cases  such  as  the 
preKUt  than  in  cases  arising  on  land  and 
affecting  the  liability  of  interstate  carriers 
to  their  employees.  And,  although  the  Con- 
stitution contains  an  express  grant  to  Con- 
gress ol  the  power  to  regulate  interstate  and 
foreign  commerce^  nevertheless,  until  Con- 
grees  had  acted,  the  responsibility  ci  inter- 
state carriers  to  their  employees  for  injuries 
arising  in  interstate  commerce  was  con- 
trolled by  the  laws  of  the  states.  This  was 
because  the  subject  was  within  the  police 
power,  and  the  divergent  exercise  of  that 
power  by  the  states  did  not  regulate,  but 
only  incidentally  affected,  conuuerce  among 
the  states.  Sherlock  v.  Ailing,  93  U.  S.  99, 
103,  23  L.  ed.  819,  820;  Second  Employers' 
Liability  Cases  (Mondou  v.  New  York,  N. 
H.  &  H.  R.  Co.)  223  U.  S.  1,  54,  56  L.  ed. 
327,  347,  38  L.R.A.(N.S.)  44,  32  Sup.  Ct. 
Rep.  169,  1  N.  C.  C.  A.  875.  It  required  an 
act  of  Congress  (Act  of  April  22,  1908,  35 
Stat,  at  L.  65,  chap.  149,  Comp.  Stat.  1916, 
§  8657)  to  impose  a  uniform  measure  of 
responsibility  upon  the  carriers  in  such 
cases.  So,  it  required  an  act  of  Congress 
(the  so-called  Carmack  Amendment  to  the 
Hepburn  Act  of  June  29,  1906,  34  Stat,  at 
L.  584,  595,  chap.  3591,  Comp.  Stat*  §§  85G3, 
8604a,  8604aa)  to  impose  a  uniform  rule  of 
liability  upon  rail  carriers  for  losses  of 
merchandise  carried  in  interstate  conuneroe, 
Adams  Exp.  Co.  v.  Croninger,  226  U.  S.  491, 
504,  57  L.  ed.  314,  319,  44  L.R.A.(N.S.)  257. 
33  Sup.  Ct.  Rep.  148.  In  a  great  number 
and  variety  of  cases  state  laws  and  policiea 
incidentally  affecting  interstate  carriers  in 
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their  commercial  operations  have  been  bus* 
tained  by  this  court,  in  the  absence  of  con- 
flicting legislation  by  Congress.  Among 
them  are:  Laws  requiring  locomotive  engi- 
neers to  be  examined  and  licensed  by  the 
state  authorities  (Smith  v.  Alabama,  124  U. 
S.  465,  482,  31  L.  ed.  508,  613,  1  Inters. 
Com.  Rep.  804,  8  Sup.  Ct.  Rep.  684)  ;  re- 
quiring such  engineers  to  be  examined  for 
defective  eyesight  (Nashville,  C.  &  St.  L. 
R.  Co.  V.  Alabama,  128  U.  S.  96,  100,  32  L. 
ed.  352,  354,  2  Inters.  Com.  Rep.  238,  9  Sup. 
Ct.  Rep.  28)  ;  requiring  telegraph  companies 
to  receive  despatches  and  transmit  and 
deliver  them  diligently  (Western  U.  Teleg. 
Co.  V.  James,  162  U.  S.  650,  40  L.  ed.  1105, 
16  Sup.  Ct.  Rep.  934);  forbidding  the  run- 
ning of  freight  trains  on  Sunday  (Henning- 
ton  V.  Georgia,  163  U.  S.  299,  304,  308,  etc., 
41  L.  ed.  166,  169,  170,  16  Sup.  Ct.  Rep. 
1086) ;  regulating  the  heating  of  passenger 
cars  (New  York,  N.  H.  &  H.  R.  Co.  v.  New 
York,  166  U.  S.  628,  41  L.  ed.  863,  17  Sup. 
Ct.  Rep.  418) ;  prohibiting  a  railroad  com- 
pany from  obtaining  by  contract  an  exemp- 
tion from  the  liability  which  would  have 
existed  had  no  contract  been  made  (Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  Solan,  169 
U.  S.  133,  136,  137,  42  L.  ed.  688,  691,  692, 
18  Sup.  Ct.  Rep.  289) ;  a  like  result  arising 
from  rules  of  law  enforced  in  the  state 
courts  in  the  absence  of  statute  (Pennsyl- 
vania R.  Co.  V.  Hughes,  191  U.  S.  477,  488, 
491,  48  L.  ed.  268,  272,  273,  24  Sup.  Ct.  Rep. 
132 ) ;  statutes  prohibiting  the  transporta- 
tion of  diseased  cattle  in  interstate  com- 
merce (Missouri,  K.  &  T.  R.  Co.  v.  Haber, 
169  U.  S.  613,  630,  636,  42  L.  ed.  878,  884, 
885,  18  Sup.  Ct.  Rep.  488;  Reid  v.  Colorado, 
187  U.  S.  137,  147,  151,  47  L.  ed.  108,  114, 
115,  23  Sup.  Ct.  Rep.  92,  12  Am.  Crim. 
Rep.  506)  ;  statutes  requiring  the  prompt 
settlement  of  claims  for  loss  or  damage 
to  freight,  applied  incidentally  to  inter- 
state commerce  (Atlantic  Coast  Line 
R.  Co.  V.  Mazursky,  216  U.  S.  122,  54  L.  ed. 
411,  30  Sup.  Ct.  Rep.  378)  ;  even  since  the 
passage  of  the  Carmack  Amendment 
(Missouri,  K.  &  T.  R.  Co.  v.  Harris,  234 
V.  S.  412,  417,  420,  58  L.  ed.  1377,  1381, 
1382,  KR.A.1915E,  942,  34  Sup.  Ct.  Rep. 
790)  ;  statutes  regulating  the  character  of 
headlights  used  on  locomotives  employed  in 
interstate  commerce  (Atlantic  Coast  Line 
R.  Co.  V.  Georgia,  234  U.  S.  280,  58  L.  ed. 
1312,  34  Sup.  Ct.  Rep.  829;  Vandalia  R.  Co. 
V.  Public  Service  Commission,  242  U.  S.  255, 
61  L.  ed.  276,  P.U.R.1917B,  1004,  37  Sup. 
Ct.  Rep.  93),  All  these  cases  affected  the 
responsibility  of  interstate  carriers.  I'ntil 
now,  Congress  has  passed  no  act  concerning 
their  responsibility  for  personal  injuries 
sustained  by  passengers  or  strangers,  or 
for  deaths  resulting  from  such  injuries, 
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BO  that  these  matters  still  remain  subject 
to  the  regulation  of  the  several  states.  We 
have  held  recently  that  even  the  anti-pass, 
provision  of  the  Hepburn  Act  (34  Stat,  at 
L.  684,  585,  chap.  3591,  §  1,  Comp.  Stat 
1916,  §  8663)  does  not  deprive  a  party  who 
accepts  gratuitous  carriage  in  interstate 
commerce  with  the  consent  of  the  carrier, 
in  actual  but  unintentional  violation  of  the 
prohibition  of  the  act,  of  the  benefit  and 
protection  of  the  law  of  the  state  imposing 
upon  the  carrier  a  duty  to  care  for  his 
safety  (Southern  P.  Co.  v.  Schuyler,  227  U. 
S.  601,  612,  57  L.  ed.  662,  669,  43  L.R.A. 
(N.S.)  901,  33  Sup.  Ct.  Rep.  277). 

In  the  very  realm  of  navigation,  the  au- 
thority of  the  states  to  establish  regulations 
effective  within  their  own  borders,  in  the 
absence  of  exclusive  legislation  by  Congress^ 
has  been  recognized  from  the  beginning  of 
our  government  under  the  Constitution, 
As  to  pilotage  regulations,  it  was  recognized 
by  the  first  Congress  (Act  of  August  7, 
1789,  chap.  9,  §  4,  1  Stat,  at  L.  53,  54,  Rev, 
Stat.  §  4235,  Comp.  Stat.  1916,  §  7981),. 
and  this  court,  in  many  decisions,  has  sus- 
tained local  regulations  of  that  character 
( Cooley  V.  Port  Wardens,  12  How.  299,  320, 
13  L.  ed.  996,  1005 ;  Pacific  Mail  S.  8.  Co.  v. 
Joliffe,  2  Wall.  450,  459,  17  L.  ed.  805,  807 ; 
Ex  parte  McNiel,  13  Wall.  236,  241,  20  L. 
ed.  624,  626 ;  Wilson  v.  McNamee,  102  U.  S. 
572,  26  L.  ed.  234;  Olsen  v.  Smith,  195  U. 
S.  332,  341,  49  L.  ed.  224,  229,  25  Sup.  Ct. 
Rep.  52;  Anderson  v.  Pacific  Coast  S.  S. 
Co.  225  U.  S.  187,  195,  66  L.  ed.  1047,  1061, 
32  Sup.  Ct.  Rep.  625). 

It  is  settled  that  a  state,  in  the  absence 
of  conflicting  legislation  by  Congress,  may 
construct  dams  and  bridges  across  naviga- 
ble streams  within  its  limits,  notwithstand- 
ing an  interference  with  accustomed  navi- 
gation may  result.  Wilson  v.  Black  Bird 
Creek  Marsh  Co.  2  Pet.  245,  252,  7  L.  ed. 
412,  414;  Gilman  v.  Philadelphia,  S  Wall. 
713,  18  L.  ed.  96;  Pound  v.  Turck,  96  U.  S, 
459,  24  L.  ed.  525;  Escanaba  &  L.  ^f. 
Transp.  Co.  v.  Chicago,  107  U.  S.  678,  GS3, 
27  L.  ed.  442,  445,  2  Sup.  Ct.  Rep.  185; 
Cardwell  v.  American  River  Bridge  Co.  113 
U.  S.  205,  208,  28  L.  ed.  959,  9t)0,  5  Sup. 
Ct.  Rep.  423;  Hamilton  v.  Vicksburg,  S.  & 
P.  R.  Co.  119  U.  S.  280,  30  L.  ed.  393,  7  Sup. 
Ct.  Rep.  206;  Willamette  Iron  Bridge  Co.  v. 
Hatch,  125  U.  S.  1,  8,  31  L.  ed.  629,  63l,  8 
Sup.  Ct.  Rep.  811;  Lake  Shore  &  M.  S.  R. 
Co.  V.  Ohio,  165  U.  S.  365,  41  L.  ed.  747,  17 
Sup.  Ct.  Rep.  357;  Manigault  v.  Springs, 
199  U.  S.  473,  478,  50  L.  ed.  274,  277,  26 
Sup.  Ct.  Rep.  127. 

So,  as  to  harbor  improvements  (Mobile 
County  V.  Kimball,  102  U.  S.  691,  697,  20 
L.  ed.  238,  239)  ;  improvements  and  obstruc- 
tions to  navigation  (Huse  v.  Glover,  119  U- 
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S.  643,  548,  30  L.  ed.  487,  490,  7  Sup.  Ot. 
Kep.  313;  heavy  v.  United  States,  177  U.  8. 
621,  626,  44  L.  ed.  914,  916,  20  Sup.  Ct.  Rep. 
797;  Cummings  v.  Chicago,  188  U.  S.  410, 
427,  47  L.  ed.  525,  530,  23  Sup.  Ct.  Rep. 
472);  Inapection  and  quarantine  laws  (Gib- 
bons V.  Ogden,  9  Wheat.  1,  203,  6  L.  ed.  28, 
71);  wharfage  charges  (Keoltuk  Northern 
Line  Packet  Co.  v.  Keokuk,  96  U.  S.  80,  24 
L.  ed.  377;  Cincinnati,  P.  B.  S.  A  P.  Packet 
Co.  V.  Catletteburg,  105  U.  8.  559,  663,  26 
L.  ed.  1169,  1171;  Parkerfiburg  &  O.  River 
Transp.  Co.  v.  Parkersburg,  107  U.  S.  691, 
702,  27  L.  ed.  684,  588,  2  Sup.  Ct.  Rep.  732; 
Ouachita  &  M.  River  Packet  Co.  v.  Aiken, 
121  U.  S.  444,  447,  30  L.  ed.  976,  977,  1 
Inters.  Com.  Rep.  379,  7  Sup.  Ct.  Rep.  907)  ; 
tolls  for  the  use  of  an  improved  waterway 
(Sands  v.  Manistee  River  Improv.  Co.  123 
I.  S.  288,  295,  31  L.  ed.  149,  151,  8  Sup. 
Ct.  Rep.  113). 

So,  of  provisigns  fixing  the  tolls  for  trans- 
portation Upon  an  interstate  ferry  (Port 
Richmond  &  B.  P.  Ferry  Co.  v.  Hudson 
County,  234  U.  S.  317,  331,  58  L.  ed.  1380, 
1336,  34  Sup.  Ct.  Rep.  821),  or  upon  ves- 
sela  plying  between  two  ports  located  with* 
in  the  same  state  (Wilmington  Transp. 
Co.  V.  Railroad  Commission,  236  U.  S.  151, 
16a,  69  L.  ed.  508,  617,  P.U.R.1915A,  845, 
35  Sup.  Ct.  Rep.  276). 

In  each  of  these  cases,  except  the  last, 
which  related  to  intrastate  transport,  the 
state  regulation  had  an  incidental  effect 
upon  the  very  conduct  of  navigation  in 
uiterstate  or  foreign  commeree.  If  in  such 
cases  the  states  possess  the  power  of  regu- 
lation in  the  absence  of  inconsistent 
action  by  Congress,  much  more  clearly  do 
they  possess  that  power  where  Congress  is 
silent,  with  respect  to  a  liability  which 
arises  but  casually,  through  the  accidental 
injury  or  death  of  an  employee  engaged  in  a 
inaritime  occupation. 

Indeed,  with  respect  to  injuries  that  re- 
sult in  death,  it  already  is  settled  that  al- 
though the  general  maritime  law,  like  the 
common  law,  affords  no  civil  remedv  for 
death  by  wroncrful  act  (The  Harrisburg, 
119  U.  S.  199,  30  L.  ed.  358,  7  Sup.  Ct.  Rep. 
]40;  The  Ahiska,  130  U.  S.  201,  209,  32  L. 
ed.  923,  925,  9  Sup.  CI;.  Rep.  461),  yet  a 
right  of  action  created  by  statute  is  enforce* 
able  in  a  state  court  although  the  tort  was 
committed  upon  navigable  water  (American 
S.  B.  Co.  v.  Chase,  16  Wall.  622,  633,  21  L. 
ed.  369,  372;  Sherlock  v.  Ailing,  93  U.  S. 
99,  104,  23  L.  ed.  819,  820),  and  the  lia- 
bility arising  out  of  a  state  statute  in  such 
a  case  will  be  recognised  and  enforced  in 
the  admiralty  (The  Hamilton  (Old  Domin- 
ion S.  S.  Co.  V.  Gilmore)  207  U.  S.  398,  62 
L.  ed.  264,  28  Sup.  Ct.  Rep.  133),  although 
not  by  proceeding  in  rem  unless  the  statute 
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expressly  creates  a  lien  (The  Corsair  (Bar- 
ton V.  Brown)  145  U.  S.  336,  847,  36  L.  ed. 
727,  731,  12  Sup.  Ct.  Rep.  949). 

In  Sherlock  v.  Ailing,  supra,  which  was 
an  action  in  a  state  court,  and  based  upon 
a  state  *  statute,  to  recover  damages  for  a 
death  by  wrongful  act,  occurring  in  inter- 
state navigation,  it  was  contended  that  the 
statute  could  not  be  applied  to  cases  where 
the  injury  was  caused  by  a  marine  tort, 
without  interfering  with  the  exclusive  regu- 
lation of  commerce  vested  in  Congress.  The 
coart,  after  declaring  that  any  regulation 
by  Congress,  or  the  liability  for  its  infringe- 
ment, would  be  exclusive  of  state  authority, 
proceeded  to  say,  by  Mr.  Justice  Field  (93 
U.  S.  104)  :  "But  with  reference  to  a  great 
variety  of  matters  ton<^ing  the  rights  and 
liabilities  of  persons  engaged  in  commerce, 
either  as  owners  or  navigators  of  vessels, 
the  laws  of  Congress  are  silent,  and  the 
laws  of  the  state  govern.  The  rules  for  the 
acquisition  of  property  by  persons  engaged 
in  navigation,  and  for  its  transfer  and  de- 
scent, are,  with,  some  exceptions,  those  pre- 
scribed by  the  state  to  which  the  vessels  be- 
long; and  it  may  be  said,  generally,  that 
the  legislation  of  a  state,  not  directed 
against  commerce  or  any  of  its  regulations, 
but  relating  to  the  rights,  duties,  and  lia- 
bilities of  citizens,  and  only  indirectly  and 
remotely  affecting  the  operations  of  com- 
merce, is  of  obligatory  force  upon  citisens 
within  its  territorial  jurisdiction,  whether 
on  land  or  water,  or  engaged  in  commerce, 
foreign  or  interstate,  or  in  any  other  pur- 
suit. In  our  judgment,  the  statute  of  In- 
diana falls  under  this  class.  Until  Con- 
gress, therefore,  ntiikes  some  regulation 
touching  the  liability  of  parties  for  marine 
torts  resulting  in  the  death  of  the  persons 
injured,  we  are  of  opinion  that  the  statute 
of  Indiana  applies,''  etc. 

I  deem  The  Hamilton,  supra,  to  be  a  con- 
trolling authority  upon  the  question  now 
pres»ited.  It  was  there  held,  not  only  that 
the  constitutional  grant  of  admiralty  juris- 
diction, followed  and  construed  by  the  Ju- 
diciary Act  of  1789,  leaves  open  the  com- 
mon-law jurisdiction  of  the  state  courts 
over  torts  committed  at  sea,  but  also  that 
it  leaves  the  states  at  liberty  to  change  the 
law  respecting  such  torts  by  legislation,  as 
by  a  statute  creating  a  liability  for  death 
by  wrongful  act,  which  was  the  particular 
legislation  there  in  question. 

To  what  extent  uniformity  of  decision 
should  result  from  the  grant  of  jurisdiction 
to  the  courts  of  the  United  States  concur- 
rent with  that  of  the  state  courts  is  a  sub* 
ject  that  repeatedly  has  been  under  con- 
sideration in  this  court,  but  it  never  has 
been  held  that  the  jurisdictional  grant  re- 
quired  state   courts    to  conform   their   de^ 
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cisicms  to  those  of  the  United  States  courts. 
The  doctrine  clearly  dedueible  from  the 
cases  is  that,  in  matters  of  commercial  law 
and  general  jurisprudence,  not  subject  to 
the  authority  of  Congress,  or  where  Con- 
gress has  not  exercised  its  authority,  and 
•  in  the  absence  of  state  legislation,  the  Fed- 
eral courts  will  exercise  an  independent 
judgment  and  reaeh  a  conclusion  upon  con- 
siderations of  right  and  justice  generally 
applicable,  the  Federal  jurisdiction  having 
been  established  for  the  very  purpose  of 
avoiding  the  influence  of  local  opinion;  but 
that  where  the  state  has  legislated,  its  will, 
thus  declared,  is  binding,  even  upon  the 
Federal  courts,  if  it  be  not  inconsistent  with 
the  expressed  will  of  Congress  respecting 
a  matter  that  is  within  its  constitutional 
power.  The  doctrine  concedes  as  much 
Independence  to  the  courts  of  the  states  as 
it  reserves  for  the  courts  of  the  Union 
Burgess  v.  Seligman,  107  U.  S.  20,  33,  34, 
27  L,  ed.  359,  365,  2  Sup.  Ct.  Rep.  10;  East 
Alabama  R.  Co.  v.  Doe,  114  U.  S.  340,  353, 
29  L.  ed.  136,  140,  5  Sup.  Ct  Rep.  869; 
Gibson  v.  Lyon,  115  U.  S.  439,  446,  29  L. 
ed.  440,  442,  6  Sup.  Ct.  Rep.  129 ;  Anderson 
V.  Santa  Anna,  116  U.  S.  356,  362,  29  L.  ed. 
633,  635,  6  Sup.  Ct.  Rep.  413;  Baltimore  & 
O.  R.  Co,  V.  Baugh,  149  U.  S.  368,  372,  37 
L.  ed.  772,  776,  13  Sup.  Ct.  Rep.  914;  Fol- 
8om  V.  Township  96,  169  U.  S.  611,  626,  40 
L.  ed.  278,  283,  16  Sup.  Ct.  Rep.  174;  Stan- 
ly County  V.  Coler,  190  U.  S.  437,  444,  47  L. 
ed.  1126,  1131,  23  Sup.  Ct.  Rep.  811;  Kuhn 
V.  Fairmount  Coal  Co.  216  U.  S.  349,  357, 
360,  54  L.  ed.  228,  233,  234,  30  Sup.  Ct. 
Rep.  140. 

In  Baltinjore  &  O.  R.  Co.  v.  Baugh,  149 
U.  S.  368,  372,  37  L.  ed.  772,  775,  13  Sup. 
Ct.  Rep.  914,  the  court  had  under  review 
the  judgment  of  a  cTrcuit  court  of  the  Unit- 
ed States  in  an  action  by  a  locomotive  fire* 
man  injured  through  negligence  of  the 
engineer.  The  cause  of  action  arose  in  the 
state  of  Ohio,  and  the  question  presented 
was  whether  the  engineer  and  the  fireman 
were  fellow  servants.  Under  the  decisions 
of  the  Ohio  courts  they  were,  but  this  oourt 
held  that,  as  there  was  no  state  statute,  the 
question  should  not  be  treated  as  a  question 
of  local  law,  to  be  settled  by  an  examination 
merely  of  the  decisions  of  the  state  court  of 
last  resort,  but  should  be  determined  upon 
general  principles;  the  courts  of  the  United 
States  being  under  an  obligation  to  exer- 
cise an  independent  judgment.  The  court, 
by  Mr.  Justice  Brewer,  said  (149  U.  S. 
378 ) :  "There  is  no  question  as  to  the 
power  of  the  states  to  legislate  and  change 
the  rules  of  the  common  law  in  this  respect, 
as  in  others;  but,  in  the  absence  of  such 
legislation,  the  question  is  one  determinable 
only  by  the  general  principles  of  that  law. 
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Farther  than  that,  it  is  a  question  in  which 
the  nation  as  a  whole  is  interested.  It 
enters  into  the  commerce  of  the  country. 
Commerce  between  the  states  is  a  matter  of 
national  regulation,  and  to  establish  it  as 
such  was  one  of  the  principal  causes  which 
led  to  the  adoption  of  our  Constitution." 

In  other  words,  the  general  effect  of  the 
question  upon  interstate  commerce  rendered 
it  one  of  the  class  that  called  for  the  ap- 
plication of  general  principles;  nevetheless, 
state  legislation  would  be  controlling — in 
the  absence  of  valid  legislation  by  Congress, 
of  course. 

In  Chicago,  M.  &  St.  P.  R,  Co.  v.  Solan, 
169  U.  S.  133,  136,  137,  42  L.  ed.  688,  691, 
692,  18  Snp.  Ct.  Rep.  289,  the  doctrine  was 
concisely  stated  by  Mr.  Justice  Gray,  speak- 
ing for  the  court,  as  follows  (169  U.  S. 
136) :  "The  question  of  the  right  of  a  rail- 
road corporation  to  contract  for  exemption 
from  liability  for  its  own  negligence  is,  in- 
deed, like  other  questions  affecting  its  lia- 
bility as  a  common  carrier  of  goods  or  pas- 
sengers, one  of  those  questions  not  of  mere- 
ly local  law,  but  of  commercial  law  or  gen- 
eral jurisprudence,  upon  which  this  court, 
in  the  absence  of  express  statute  regulating 
the  subject,  will  exercise  its  own  jud<;;ment, 
uncontrolled  by  the  decisions  of  the  courts 
of  the  state  in  which  the  cause  of  action 
arises.  But  the  law  to  be  applied  is  none 
the  less  the  law  of  the  state,  and  may  be 
changed  by  its  legislature,  except  so  far  as 
restrained  by  the  Constitution  of  the  state 
or  by  the  Conatitution  or  laws  of  the  United 
States." 

I  freely  conoede  the  authority  of  Con- 
gress to  modify  the  rules  of  maritime  law 
BO  far  as  they  are  administered  in  the  Fed- 
eral courts,  and  to  make  them  binding  upon 
the  courts  of  the  states  so  far  as  they  affect 
interstate  or  international  relations,  or  reg- 
ulate "commerce  with  foreign  nations,  and 
among  the  several  states,  and  with  the  In- 
dian tribes."  What  I  contend  is  that  the 
Constitution  does  not,  proprio  vigore,  im- 
pose the  maritime  law  upon  the  states  ex- 
cept to  the  extent  that  the  admiralty 
jurisdiction  was  exclusive  of  the  courts  of 
common  law  before  the  Constitution;  that 
is  to  say,  in  the  prize  jurisdiction,  and  the 
peculiar  maritime  process  in  rem;  and  that 
as  to  civil  actions  in  personam  having  a 
maritime  origin,  the  courts  of  the  states  are 
left  free,  except  as  Congress,  by  legislation 
passed  within  its  legitimate  sphere  of 
action,  may  control  them;  and  that  Con- 
gress, so  far  from  enacting  legislation  of 
this  character,  has  from  the  beginning  left 
the  state  courts  at  liberty  to  apply  their 
own  systems  of  law  in  those  cases  where, 
prior  to  the  Constitution,  they  had  con- 
current jurisdiction  with  the  admiralty,  for 
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the  saving  clause  in  the  Judiciary  Act  nee- 
essarily  has  this  effect. 

Surely  it  cannot  be  that  the  mere  grant 
of  judicial  power  in  admiralty  caAes,  with 
whatever  general  authority  dver  the  subject- 
matter  can  be  raised  Ip  iinpUeation,  can,  in 
the  absence  of  legislation,  have  a  greater 
etfect  in  limiting  the  legislative  powers  of 
the  states  than  that  which   resulted  from 
the  express   grant  to   Congress   of   an  au- 
thority to  regulate  interstate  commeroe,—- 
the  limited  effect  of  which,  in  the  absence 
of  legislation  by  Congress,  We  already  have 
seen.    Tlie  prevailing  opinion  properly  holds 
that,  under  the  circumBtancee  of  the  ease 
at  bar,  although  plaintiff  in  error  was  en- 
ga^'ed  in  interstate  commerce,  abd  the  de- 
ceased met  his  death  while  employed  in  such 
commerce,    the    provisionfl    of    the    Federal 
Employers*  Liability  Act    (April  22,   1808, 
35  Stat,   at  L.  65,  chap.   149,  Comp.  Stat. 
1916,  §  6657)    do  not  apply,  because  they 
cover   only    railroad   operations    and   work 
connected  therewith,  wliereas   the  deceased 
was  employed  upon  an  ocean-going  6hip.    In 
effect  it  holds  also  that,  in  the  absence  of 
applicable  legislation  by  Congress,  tlie  ex- 
press grant  of  authority  to  regulate  such 
commerce,  as  contained  in  the  Constitution, 
does  not  exclude  the  operation  of  the  state 
law.     It  seems  to  me  a  curious  inconsist- 
ency to  hold,  at  the  same  time,  that  the 
rules  of  the  maritime  law  exclude  the  opera- 
tion of  a  state  statute  without  action  by 
Congress,    although    the    Constitution    con- 
tains no  express  grant  of  authority  to  estab- 
lish rules   of  maritime  law,  and   the   au- 
thority   must    be    implied    from    the    mere 
constitutional  grant  of  judicial  power  over 
the  subject-matter;   and,  most  remarkable, 
that  this  result  is  reached  in  the  face  of  the 
fact  that   the   judicial   power    in    cases   of 
admiralty   jurisdiction    has   been   put   into 
effect   by    Congress    subject    to    an    express 
reservation  of  the  previous  concurrent  juris- 
diction of  the  courts  of  law  over  actions  of 
this  character.     This,  besides  ignoring  the 
reservation,  gives  a  greater  potency  to  an 
implied  power   than  to  a  power   expressly 
conferred. 

The  effect  of  the  present  decision  cannot 
Io<;iea]ly  be  confined  to  cases  that  arise  in 
interstate  or  foreign  commerce.  It  seems 
to  be  thought  that  the  admiralty  jurisdic- 
tion of  the  United  States  has  limits  co- 
extensive with  the  authority  of  Congress  to 
regulate  commerce.  But  this  is  not  true. 
The  civil  jurisdiction  in  admiralty  in  cases 
ex  contractu  is  dependent  upon  the  subject- 
matter;  in  cases  ex  delicto  it  le  dependent 
upon  locality.  In  cases  of  the  latter  class, 
if  the  cause  of  action  arise  upon  navigable 
waters  of  the  United  States,  even  though  it 
be  upon  a  vessel  engaged  in  commerce 
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wholly  intrastate,  or  upon  one  not  engaged 
in  commerce  at  aU,  or  (probably)  not  upon 
any  vessel,,  the  maritivie  oourta  have  juris- 
diction. The  Genesee  Chief  v.  Fitzhugh,  IZ 
How.  443,  452,  13  L.  ed.  1058,  1062;  The 
Oommeroe  (Cbmmercial  Transp.  Co.  v.  Fitz- 
hugh) 1  Black,  574,  578,  579,  17  L.  ed.  107, 
10t>;  The  Belfast,  7  Wall.  624,  636,  638,  640, 
10  L.  ed.  26«,  269-271 ;  Ek  parte  Boyer,  109 
U.  S.  629,  632,  27  L.  ed.  1056,  1057,  3  bup. 
Ct.  Rep.  434;  He  Garnett,  141  U.  S.  1,  15, 
17,  35  L.  ed.  631,  634,  635,  11  Sup.  Ct.  Rep. 
840.  It  results  that  if  the  conistitutional 
grant  of  judicial  power  to  the  United  Slates 
in  cases  of  admiralty  and  maritime  juris- 
diction is  held  by  inference  to  make  the 
rules  of  decision  that  prevail  in  the  courts 
of  admiralty  binding  proprio  vigore  upon 
state  eourte  exercising  a  concurrent  juris- 
diction in  cases  of  maritime  origin,  the  ef- 
fect will  be  to  deprive  the  several  states  of 
their  police  power  over  navigable  waters 
lying  wholly  within  their  respective  limits, 
and  of  their  authority  to  regulate  their 
intrastate  eomnwroe  so  far  aa  it  is  carried 
upon  navigable  waters. 

The  following  additional  eonsiderfttlott  ia 
entitled  to  great  weight:     The  same  Judi- 
ciary Act  which,  in   its  0th  section,  con- 
ferred upon  the  district  courts  of  the  Unit- 
ed States  original  cognisance  of  civil  causes 
of    admiralty    and    maritime    jurisdiction, 
saving  to  suitors  in  all  cases  the  right  of 
a  common-law  remedy  where  the  common 
law  is  competent  to  give  it,  in  its  26th  sec- 
tion allowed  a  writ  of  error  from  this  court 
to  review  the  final  judgment  or  decree  of  a 
state  court  of  last  resort  resulting  from  a 
decision    overruling    any    special    claim    of 
right,   privilege,  or   exemption  based  upon 
the  conetruetion  of  any  clause  of  the  Consti- 
tution or  statutes  of  the  United  States.    By 
later  legislation  the  review  was  broadened 
(Act  of  February  5,  1867,  chap.  28,  §  2,  14 
Stat,  at  L.  385,  386.  §  709,  Rev.  Stat.  §  237, 
Judicial  Code,  36  Stat,  at  L.  1156,  chap.  231, 
Comp.  Stat.   1916,  §  1214),  and  by  recent 
legislation  the  writ  of  certiorari  has  been 
substituted  for  the  writ  of  error  in  many 
cases  (Act  of  September  6,  1916,  chap.  448, 
S9   Stat,   at   L.   726,   Comp.   Stat.    1916,   § 
1207).     But,  at  all  times,  the  right  to  re- 
view in  this  court  the  decisions  of  the  state 
courts  upon  questions  of  Federal  law  has 
existed,  so  that  if,  by  the  true  construction 
of  art.  3,  §  2,  of  the  Constitution,  or  of  § 
9  of  the  Judiciary  Act  of  3789,  it  had  been 
the  right  of  parties  suing  or  sued  in  state 
courts  upon  causes  of  action  of  a  maritime 
nature  to  insist  that  their  cases  should  be 
determined    according    to   the   rules    of   de- 
cision found  in  the  law  maritime,  this  right 
or  immunity  might  have  been  asserted  as  a 
Federal    right,    and    Its   denial    made    the 
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ground  of  a  review  of  the  resulting  judg- 
ment, under  a  writ  of  error  (or,  now,  a  writ 
of  certiorari)  from  this  court  to  the  state 
court  of  last  resort.  Yet,  until  the  present 
case,  and  others  submitted  at  the  same  time, 
the  reported  decisions  of  this  court  show 
not  a  trace  of  any  such  question  raised.  I 
can  conceive  of  no  stronger  evidence  to 
prove  that  from  the  foundation  of  the  gov- 
ernment until  the  present  time  it  has  been 
the  opinion  of  the  bar  and  of  the  judiciary, 
in  the  state  courts  as  well  as  in  the  courts 
of  the  United  States,  that  it  was  not  the 
right  of  parties  suing  or  sued  in  state 
courts  of  law  or  equity  upon  causes  of 
action  arising  out  of  maritime  affairs,  to 
have  them  decided  according  to  the  princi- 
ples that  would  have  controlled  the  decision 
had  the  suits  been  brought  in  the  admiralty 
courts. 

There  is  no  doubt  that,  throughout  the 
entire  life  of  the  nation  under  the  Consti- 
tution, state  courts  not  only  have  exercised 
concurrent  jurisdiction  with  the  courts  of 
admiralty  in  actions  ex  contractu  arising 
out  of  maritime  transactions,  and  in  actions 
ex  delicto  arising  upon  the  navigable 
waters,  but  that,  in  exercising  such  juris- 
diction, they  have,  without  challenge  until 
now,  adopted  as  rules  of  decision  their  local 
laws  and  statutes,  recognizing  no  obligation 
of  a  Federal  nature  to  apply  the  law  mari- 
time. State  courts  of  last  resort,  in  sev- 
•eral  recent  cases,  have  had  occasion  to  con- 
sider the  precise  contention  now  made  by 
plaintiff  in  error,  and  upon  full  considera- 
tion have  rejected  it.  Lindstrom  v.  Mutual 
S.  S.  Co,  132  Minn.  328,  L.R.A.1916D,  935, 
156  N.  W.  669;  North  Pacific  S.  S.  Co.  v. 
Industrial  Acci.  Commission,  —  Cal.  — ,  163 
Pac.  199;  Kennerson  v.  Thames  Towboat 
Co.  89  Conn.  367,  373,  L.R.A.1916A,  436, 
«4  Atl.  372.    See  also  Walker  v.  Clyde  S.  S. 


Co.  216  N,  Y.  629,  531,  109  N.  E.  604.  Ann. 
Cas.  1916B,  87;  Jensen  v.  Southern  P.  Co. 

215  i^.  Y.  514,  L.R.A.1916A,  403,  109  X.  E. 
600,  Ann.  Cas.  1916B,  276,  9  N.  C.  C.  A.  286 
(this  case).  I  have  found  no  case  to  the 
contrary  except  a  decision  by  the  United 
States  district  court  for  the  northern  dis- 
trict of  Ohio  in  Schuede  v.  Zenith  S.  S.  Co. 

216  Fed.  566,  now  under  consideration  by 
this  coiurt.  The  reasoning  is  unsatisfactory, 
and  it  was  rqiudiated  in  Keithley  v.  North 
Pacific  S.  S.  Co.  232  Fed-  255,  259. 

1  may  remark  in  closing  that  there  is  no 
conflict  between  the  New  York  Workmen's 
Compensation  Act  and  the  acts  of  Congress 
for  limiting  the  liability  of  shipowners 
(Rev.  Stat.  §§  4283-4285,  Comp.  Stat.  1916, 
§§  8021-8023;  Act  of  June  26,  1884,  chap. 
121,  §  18,  23  Stat,  at  L.  53,  57,  Comp.  Stat. 
1916,  §§  7707,  8028).  So  long  as  the  ag- 
gregate liabilities  of  the  owner ,  including 
that  under  the  New  York  law,  do  not 
amount  to  as  much  as  the  interest  of  tlie 
owner  in  the  vessel  and  freight  pending,  the 
act  of  Congress  does  not  come  into  piay. 
Where  it  does  apply,  it  reduces  all  liabili- 
ties proportionately,  under  whatever  law 
arising, — ^the  liability  under  the  New  York 
law  along  with  the  others.  Butler  v. 
Boston  <fc  S.  S.  S.  Co.  130  U.  S.  527,  652,  558, 
32  L.  ed,  1017,  1022,  1024,  9  Sup.  Ct.  Rep. 
612;  The  Hamilton  (Old  Dominion  S.  S. 
Co.  V.  Gilmore)  207  U.  S.  398,  406,  52  L. 
ed.  264,  270,  28  Sup.  Ct.  Rep.  133; 
Richardflon  v.  Harmon,  222  U.  S.  96,  104, 
105,  56  L.  ed.  110,  113,  114,  32  Sup.  Ct.  Rep. 
27. 

Mr.  Justice  Brnndeis  and  Mr.  Justice 
Clarke  concur  in  the  dissent,  both  upon 
the  grounds  stated  by  Mr.  Justice  Hohnei» 
and  upon  those  stated  by  Mr.  Justice 
Pitney. 


Annotation — Applicability  of  the  Federal  Employers'   Liabifity  Act  or 
state  Compensation  Acts  to  injuries  within  admiralty  jurisdiction. 


Exhaustive  annotations  on  the  Work- 
men's Compensation  Acts  will  be  found 
in  L.R.A.1916A,  23,  and  L.R.A.1917T), 
80;  and  on  the  Federal  Employers'  Lia- 
bility Acts  in  47  L.R.A.(N.S.)  38,  and 
L.R.A.1915C,  48. 

As  to  the  applicability  of  state  Com- 
pensation Acts  to  non-negligent  injuries 
of  railroad  employee  while  engaged  in 
interstate  commerce,  see  note  to  New 
York  C.  R.  Co.  v.  Winfield,  ante,  450. 

The  decision  of  the  Federal  Supreme 
Court  in  Southern  P.  Co.  v.  Jensen, 
ante,  451,  that  neither  the  Federal  Em- 
ployers' Liability  Act  nor  a  state  Com- 

Eensation  Act  applies  to  injuries  cam- 
.R.A1918C. 


ing  within  adn^iiralty  jurisdiction,  is 
conclusive,  since  this  is  a  Federal  ques- 
tion, as  to  which  the  United  States  Su- 
preme Court  is  the  ultimate  authority. 

That  there  had  been  some  conflict  in 
the  state  courts  prior  to  the  decision  of 
the  Federal  Supreme  Court  is  shown  in 
the  annotations  in  L.R.A.1916A,  461, 
and  L.R.A.1917D,  85.  As  the  question 
is  settled  by  the  foregoing  decision,  and 
as  the  prevailing  and  dissenting  opin- 
ions review  the  whole  matter  so  exbius- 
tively,  it  is  deemed  unnecessary  to  set 
out  at  length,  or  even  cite,  the  state  de- 
cisions passing  upon  this,  question. 

In  the  note  to  Southern  P.  Co.  v.  Win- 
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field,  ante,  450,  upon  the  application  of 
state  Compensation  Acts  to  non^negli- 
gent  injuries  of  railroad  employees  while 
engaged  in  interstate  commerce,"  atten- 
tioii  is  called  to  the  possibility  that  the 
state  acts,  if  applicable  to  such  non- 
negligent  injuries,  would  be  unconstitu- 
tional. The  same  argument  would  apply 
in  the  case  of  injuries  coming  within  ad- 
miralty jurisdiction;  that  is,  a  statute 
imposing  liability  upon  an  employer  in 
cases  in  which  he  had  in  nowise  been 
negligent  ■  ould  seem  to  be  in  violation 
of  the  constitutional  provision  against 
taking  of  property  without  due  compen- 


sation, unless  all  other  liability  were 
taken  away,  and  of  course  a  state  has  no 
power  to  remove  any  liability  imposed 
by  the  maritime  law.  In  this  conneetion 
attention  is  called  to  the  very  interesting 
statement  made  in  the  prevailing  opinion, 
that  the  remedy  which  the  Compensation 
Statute  gives  is  of  a  character  wholly 
unknown  to  the  common  law  and  inca* 
pable  of  enforcement  by  the  ordinary 
processes  of  any  courts,  and  consequently 
that  remedy  is  not  saved  to  suitors  from 
the  grant  of  exclusive  jurisdiction  con- 
ferred upon  the  Federal  court  by  the 
Judiciary  Acts.  W.  M.  G. 


UNITED   STATES  SUPREME  COUIW. 

PEXXSYLVAXIA  RAILROAD  COMPAS'Y, 

Plff.  in  Err., 
v. 

ALBERT  G.  TOWERS  et  al.,  Constituting 
the  Public  Service  Commission  of  Mary- 
land. 

(245  U.  S.  6,  62  L.  ed.  — ,  38  Sup.  Ct. 

Rep.  2.) 

Appeal  »  scope  of  revieMr  >-  statutory 
construction. 

1.  The  Federal  Supreme  Court  must  ac- 
cept as  conclusive,  on  writ  of  error  to  a 
state  court,  the  decision  of  the  latter  court 
that  the  state  Public  Service  Commission 
had  authority,  under  the  state  law,  to  re- 
vise downward  a  new  system  of  commuta- 
tion railway  rates  voluntarily  established 
bv  the  carrier. 

•  

Tor  other*  cases^  see  Appeal  and  Error,  II. 
a,  2,  in  Dig.  1-^2  N,  8. 

Constitutional  law  •»  rcf^nlation  of  rail- 
way rates  —  commutation  tickets. 

2.  Intrastate  rates  for  commutation  tick- 
ets may  be  fixed  by  a  state  through  a  duly 
authorized  Public  Service  Commission  at 
less  than  the  legally  established,  normal,  one- 
way single  passenger  fare  without  taking 
the  carrier's  property  without  due  process 
of  law,  or  denying  to  it  the  equal  protec- 
tion of  the  laws,  where  a  system  of  com- 
matation  rates  haa  already  voluntarily  been 
established  by  the  carrier. 

For  other  cases,  see  Constitutional  Law,  II, 
a,  3,  6;  //.  b,  4,  o,  in  Dig.  1-52  N.  8. 

(Mr.  Chief  Justice  White,  Mr.  Justice  Mc- 
Kenna,  and  Mr.  Justice  McReynolds  dis- 
sent.) 

(October  16,  1917.) 

^  ■  ^»^.M^»^»i^Mi^^^i^— .^>^^M»        ■  ^«  »■■■■■—--■■■■■  .III  ^^Il^*^-^*i^^^i^1*i^i— ^ 

\ote. -^As  to  power  of  Public  Service 
Commission  to  regulate  commutation  rates, 
see  annotation  following  this  case,  po8t> 
480. 

The  subject  of  what  questions  the  Federal 
Supreme  Court  will  consider  in  reviewing 
the  judgments  of  state  courts  is  considered 
in  the  note  to  Missouri  ck  rel.  Hill  v.  Dock- 
ery,  63  L.R.A.  571. 
LJLA.1M»0. 


fj^KROR  to  the  oourt  of  Appeals  of  the 
J  State  of  Maryland  to  review  a  decree 
which  afHrmed  a  decree  of  the  Circuit  Court 
Ko.  2  of  Baltimore  City,  refusing  to  enjoin 
the  enforcement  of  an  order  of  the  State 
Public  Service  Commission  requiring  the 
sale  of  commutation  railwav  tickets  at  eer- 
tain  apecitied  rates.  Aflirmed. 

The  facts  are  stated  in  the  opinion, 

Messrs.  Frederic  ».  McKenney,  Hear^ 
Wolf  Blkl^,  Shirley  Carter,  and  John 
Spaldln.sr  Flannery,  for  plaintiff  in  error: 

A  state  legislature  may  not,  either  di« 
rectly  or  through  the  medium  of  a  public 
service  commission,  under  the  guise  of  reg« 
ulating  commerce,  compel  carriers  engaged 
in  both  interstate  and  intrastate  commerce 
commingled,  to  establish  and  maintain  in- 
trastate rates  for  the  benefit  of  a  compara- 
tive few,  at  less  than  both  the  interstate 
and  intrastate  standard  aad  legally  es* 
tablish  maxima. 

Lake  Shore  &  M.  S.  R.  Co.  ▼.  Smith,  173 
U.  S.  684,  43  L.  ed.  96S,  19  Sup.  Ct.  Rep. 
565;  Northern  P.  R.  Co.  v.  North  Dakota, 
236  U.  S.  585,  586,  59  L.  ed.  735,  739,  L.R.A. 
1917F,  1148,  P.  U.  R.  1916C,  277,  35  Sup. 
Ct.  Rep.  429,  Ann.  Cas.  1916A,  1 ;  Wisconsin 
M.  &  P.  R.  Co.  V.  Jacobson,  179  U.  S.  287, 
297,  45  L.  ed.  194,  199,  21  Sup.  Ct.  Rep.  IIS: 
Erie  R.  Co.  v.  Williams,  233  U.  S.  685,  701, 
58  L.  ed.  1155,  1161,  61  L.R.A.  (N.S.)  1097, 
34  Sup.  Ct.  Rep.  761;  Chicago,  M.  &  St.  P. 
R.  Co.  V.  Wisconsin,  238  U.  S.  491,  499,  50 
L.  ed.  1423,  1430,  L.R.A.  1916A,  1113,  P.U.R. 
1915D,  706,  35  Sup.  Ct.  Rep.  869;  Beardsley 
V.  New  York,  L.  E.  &  W.  R.  Co.  162  N.  Y. 
230,  56  N.  E.  488;  Com.  v.  Atlantic  Coast 
Line  R.  Co.  7  L.R.A.  (N.S.)  1086,  and  note, 
106  Va.  61,  117  Am.  St.  Rep.  983,  55  S.  E. 
572,  9  Ann.  Cas.  1124;  State  v.  Bonnevai, 
128  La.  902,  55  So.  569,  Ann,  Cas.  1912C. 
837;  State  ex  rel.  McCue  v.  Great  North- 
ern R.  Co.  17  N.  D.  370,  116  N.  W.  89;  Atty. 
Gen.  V.  Old  Colony  R.  Co.  160  Masa.  62,  22 
L.R.A.  112,  35  N.  E.  252.  • 
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Mr.  W.  €«bell  Bruce,  for  defendants  in 
error : 

There  is  no  objection  to  claesification 
when  it  is  not  arbitrary  and  unreasonable, 
and  rests  upon  essential  differences,  whieh 
really  separate  the  situation  of  one  class 
from  that  of  another. 

Barbier  v.  Connolly,  113  U.  S.  27,  32,  28 
L.  ed.  923,  025,  5  Sup.  Ct.  Rep.  357;  Soon 
Hing  V.  Crowley,  113  U.  S.  703,  708,  S»  L. 
ed.  1145,  1146,  5  Sup.  Ct.  Rep.  730;  Powell 
V.  Pennsylvania,  127  U.  S.  678,  687,  32  L.  ed. 
253,  257,  8  Sup.  Ct.  Rep.  9fl2,  1257 ;  Dent  v. 
West  Virginia,  129  U.  S.  114,  124,  32  L.  ed. 
C23,  626,  9  Sup.  Ct.  Rep,  231;  State  v. 
Broadbelt,  89  Md.  665,  45  L.R.A.  433,  73 
Am,  St.  Rep.  201,  43  Atl.  771;  Scholle  v. 
State,  90  Md.  729,  60  L.R.A.  411,  46  Atl. 
326;  Watson  v.  State,  106  Md.  650,  66  Atl. 
635;  State  v.  Potomac  Valley  Coal  Co.  116 
Md.  380,  81  Atl.  680;  State  v.  Loden,  117 
Md.  373,  40  L.R.A.(N.S.)  193,  83  Atl.  564, 
Ann.  Cas.  1913E,  1300. 

A  party  rate  ticket  does  not  operate  an 
undue  or  unreasonable  preference  and  ad« 
vantage  to  a  particular  description  of  traf- 
fic or  an  unjust  discrimination  against  other 
people. 

Interstate  Commerce  Commission  y.  Balti- 
more &  O.  R.  Co.  145  U.  S.  263,  36  L.  ed. 
699,  4  Inters.  Com.  Rep.  92, 12  Sup.  Ct.  Rep. 
844. 

The  mere  details  of  ¥^at  appears  to  be  a 
reasonable  scheme  of  rates,  or  a  tariff  or 
schedule  affording  substantial  compensation, 
are  not  subject  to  judicial  review. 

Northern  P.  R.  Co.  v.  North  Dakota,  286 
U.  S.  686,  604,  59  L.  ed.  735,  746,  L,R.A. 
1917F,  1148,  P.U.R.  191 5C,  227,  35  Sup.  Ct 
Rep.  429,  Ann.  Cas.  1916A,  1;  Norfolk  &  W. 
R.  Co.  ▼.  Conley,  236  U.  S.  606,  69  L.  ed. 
745,  P.U.R.  1915C,  293,  35  Sup.  Ct.  Rep. 
437. 

An  interstate  rate,  unless  an  cMljudicated 
rate,  is  powerless  to  override  or  supplant  an 
intrastate  rate. 

Minnesota  Rate  Cases  (Simpson  ▼.  Sbep- 
ard)  230  U.  S.  352,  57  L.  ed.  1511,  48  L.R.A. 
(N.S.)  1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas. 
191CA,  18;  Houston,  E.  &  W.  T.  R.  Co.  v. 
United  States,  234  U.  S.  342,  351,  58  L. 
ed.  1341,  1348,  34  Sup.  Ct  Rep.  833;  Lake 
Sliore  &  M.  S.  R.  Co.  v.  Ohio,  173  U.  S.  285, 
43  L.  ed.  702,  19  Sup.  Ct.  Rep.  465. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  was  an  action  in  the  circuit  court 
No.  2  of  Baltimore  eitv,  Marvland,  to  en- 
join  the  Public  Service  Commission  of 
Maryland  from  enforcing  an  order  to  sell 
commutation  tickets  at  certain  rates  speci- 
fied. The  injunction  was  refused,  and,  on 
appeal,  the  court '  of  appeals  of  Maryland 
L.R.A.1918C. 


affirmed  the  decree  and  held  thaJkj  although 
the  order  fixing  the  rabies  declared  the  same 
to  be  in  force  for  ten  years,  there  should 
be  resef^ed  to  the  railroad  coanpany  the 
ri^t  to  apply  to  the  Commission  after  the 
lapse  of  a  reasonable  time  for  a  rescission 
or  modification  of  its  order,  if  experience 
dem<Histrated  tha;t'  the  revenue  derived  Un- 
der the  tariff  as  established  by  the  Commis* 
sion  was  not  properly  compensatory  for  the 
services  performed.  126  Md.  69,  P.U.R. 
1915D,  398,  94  AtL  330,  Ann.  Cas.  1917B, 
1144. 

The  order  of  the  Commission  required  the 
Pennsylvania  Railroad  Company,  leasee  of 
the  Northern  Central  Railway,  to  sell  tick- 
ets for  the  transportation  of  passengers 
between  Baltimore  and  Parkton^  within  the 
state  of  Maryland,  on  the  line  of  the  North- 
ern Central  Railway. 

A  table  appearing  in  the  (pinion  of  the 
court  of  appeals  shows  the  relative  rates 
under  the  former  schedules  and  the  new  or- 
der of  the  Public  Service  Commission  to  be 
as  follows: 


i>»4-<^.  t>^^i.  «.«'  Rates  as  Per 
Not  £^?914  Schedule  Filed 
^ov*  26,  1914.      Nov.  25,   1914. 


1.  Round     txlp, 

10  day,  ^ 
per  M. 

2.  E^c.  MO 

days,  m 
per  M. 

3.  10-8trlp    tick- 

et, 1  yr., 
1  8/10^  per 
M. 

4.  60-trip  1  mo., 

24  TOt  flrfft 
3  M.,  1^  for 
each  addL 
}  M. 

5.  lOO-trlp  1  yr. 

at  double 
60-trip. 

6.  180-trip  8 

mos.  same 
as  4,  less 
10%. 
7. 46  -  trip 
School,  1 
mo..  46/60 
of  ©0-trtp. 


Kates  Under 

Order  P.  S. 

CommJsaion, 

Dec.  25,  1914. 


Ro«nd  trip,  no  Round  trip,  2^ 

per  M- 

No      ruling 
made. 


limit,  2^  per 
Discontinued. 


10-trip,  3  mos., '  lO-strlp,  3  moa 
^ki  per  M.       I    2^  per  M. 


60-trlp,     1   mo. '60-trlp,    1    mo. 
former     rate     fofmer     rate 


plus  25<  flat. 


DlBcontlnned. 


180-tTlp.  8  mos. 
at  8  times  60- 
trlp. 

46-trip  School, 
1  mo.,  46/60 
of  60-trip. 


plus  25^. 


100    -   trip,      4 

mos..  fiormer 
rate,  plus  $1. 
180  -  trip,  3 
mos.,  former 
rate  plus  7o^. 

46-(rlp  School. 
1  mo.,  46/60 
of  60-trlp. 


The  attack  upon  the  order  of  the  Com- 
mission in  this  court  is  baped  upon  the  con- 
tention that  its  effect  is  to  take  the  prop- 
erty of  the  railroad  company  witliout  due 
process  of  law,  contrary  to  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States.  It  is  also  averred  in  the  bill  that 
the  order,  if  enforced,  will  work  a  discrimi- 
nation against  interstate  travel  in  favor  ot 
travel  within  the  state,  and  is  otherwise 
unreasonable  and  void. 

The  court  of  appeals  of  Maryland  stated 
the  question  to  be  whether  it  is  within  the 
power  of  the  Public  Service  Commission  to 
require  the  establishment  of  a  schedule  of 
commutation  rates  by  the  railroad  com- 
pany; not  where  no  such  rates  had  there- 
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tofore  been  established,  but  wber«.  a  new 
system  of  commutation  rates  had  been  pro- 
posed by  the  railroad  company  and  sub- 
mitted to  the  Conuniasion.  Whether  com- 
mutation rates  should  be  established  wfus 
declared  to  be  a  question  of  policy  to  be 
decided  by  the  company.  The  court  found 
authority  in  the  Commission,  under  the 
statutes  of  Maryland,  to  revise  commuta- 
tion rates  where  such  rates  had  already 
been  established  by  the  action  of  the  com- 
pany. We  must  accept  this  definition  of 
authority  in  the  Commission,  so  fax  as  the 
state  law  is  concerned,  and  direct  our  in- 
quiry to  the  Federal  question  presented. 

The  question,  as  counsel  for  plaintiff  in 
error  states  it,  is  whether  a  state  legislar 
ture,  either  directly  or  through  the  medium 
of  a  public  service  commission,  under  the 
guise  of  regulating  commerce,  may  compel 
carriers  engaged  in  both  interstate  and  in- 
trastate commerce  to  establish  and  maintain 
intrastate  rates  at  less  than  both  the  inter- 
state and  intrastate  standard  and  legally 
established  maxima.  It  is  asserted  that 
there  is  no  constitutional  authority  to  com- 
pel railroad  companies  to  continue  the  sale 
of  commutation  or  special  class  tickets  at 
rates  less  than  the  legally  estAblished  stand- 
ard or  normal  one-way  single  passenger  fare 
upon  terms  more  favorable  than  those  ex- 
tended to  the  single  one-way  traveler. 

To  maintain  this  proposition  plaintiff  in 
error  relies  upon  and  quotes  largely  from 
the  opinion  of  this  court  in  Lake  Shoie  & 
K.  S.  R.  Co.  V.  Smitfa,  173  U.  S.  6S4,  4^  L. 
ed.  858,  19  Sup.  Ct.  Rep.  666.  In  that  ease 
a  majority  of  this  coutt  held  a  statute  of 
the  state  of  Michigan  to  be  invalid.  A 
previous  statute  of  the  state  had  fixed  a 
maximum  passenger  rate  of  3  cents  per 
mile.  The  statute  in  controvert  required 
the  issuing  of  mileage  beoks  for  1,000  miles, 
good  for  two  years,  at  a  less  lAte.  This 
court  held  that  a  maximum  vate  lor  pas- 
sengers having  been  established,  that  rate 
was  to  be  regarded  as  the  reasonable  com- 
pensation for  the  service,  and  that  the  fix* 
ing  of  the  less  rate  to  particular  individ- 
uals was  an  arbitrary  exercise  of  legislative 
power  and  an  unconstitutional  interference 
with  the  business  of  the  carrier,  the  effect 
of  which  was  to  violate  the  provisions  of 
the  14th  Amendment  to  the  Federal  Con- 
stitution by  depriving  the  railroad  company 
of  its  property  without  due  process  of  law 
wd  denying  to  it  the  equal  protection  of 
the  law. 

The  Lake  Shore  Case  did  not  involve,  as 
does  the  present  one,  the  power  of  a  state 
<wmmisBion  to  fix  intrastate  rates  for  com- 
nuttatioii  tickets  where  such  rates  had  al- 
ready been  put  in  force  by  the  railroad 
company  of  its  own  volition,  and  we  con- 
l-.n.A.1918C. 


fine  ourselves  to  the  precise  question  pre- 
sented in  this  ease,  which  involves  the 
supervision  of  commutation  rates  when 
rates  of  that  character  have  been  volun- 
tarily established  by  the  carrier.  The  rates 
here  involved  are  wholly  intrastate.  The 
power  of  the  states  to  fix  reasonable  intra- 
state rates  is  too  well  settled  at  this  time 
to  need  further  discussion  or  a  citation  of 
authority  to  support  it. 

In  Interstate  Commerce  Commission  v. 
Baltimore  &  0.  R.  Co.  146  U.  S.  263,  36 
L.  ed.  609,  4  Inters.  Com.  Rep.  02,  12  Sup. 
Ct.  Rep.  844,  this  court  held  that  a  "party 
rate  ticket"  for  the  transportation  of  ten 
or  more  persons  at  a  less  rate  than  that 
charge4  a  single  individual  did  not  make  a 
discrimination  against  an  individual  charged 
more  for  the  same  service,  oor  amount  to 
an  unjust  or  unreasonable  discrimination 
within  the  meaning  of  the  Act  to  Regulate 
Commerce.  In  the  course  of  the  opinion  the 
right  to  issue  tickets  at  reduced  rates,  good 
for  limited  periods,  upon  the  principle  of 
commutation,  was  fully  recognized.  See  pp. 
277-280. 

Having  the  conceded  authority  to  regulate 
intrastate  rates,  we  perceive  no  reason  why 
such  power  may  not  be  exercised  through 
duly  authorised  commissions,  and  rates  fixed 
with  reference  to  the  particular  character 
of  tlie  service  to  be  rendered. 

In  Norfolk  &  W.  R.  Co.  v.  Conley,  236  U. 
8.  605,  608,  60  L.  ed.  746,  747,  P.U.R. 
1916C,  293,  35  Sup.  Ct.  R^.  437,  after  mak- 
ing  reference  to  Northern  P.  R.  Co.  v.  North 
Dakota^  236  U.  S.  686,  69  L.  ed.  735,  L.R.A. 
1917F,  1148,  P.U.R.1916C,  277,  36  Sup.  Ct. 
Rep.  429,  Ann.  Cas.  1916A,  1,  this  court 
said: 

''It  was  recognized  [in  the  North  Dakota 
Case]  that  the  state  has  a  broad  field  for 
the  exercise  of  its  discretion  in  prescribing 
reasonable  rates  for  common  carriers  with- 
in its  jurisdiction;  that  it  is  not  necessary 
that  there  should  be  uniform  rates  or  the 
same  percentage  of  profit  on  every  sort  of 
business;  and  that  tJiere  is  abundant  room 
for  reasonable  classification  and  the  adapta- 
tion of  rates  to  various  groups  of  services." 

That  the  state  may  fix  maximum  rates 
governing  one-way  passenger  travel  is  con- 
ceded. Having  the  general  authority  to  fix 
rates  of  a  reasonable  nature,  we  can  see  no 
good  reason  for  denying  to  the  state  the 
power  to  exercise  this  authority  in  such 
manner  as  to  fix  rates  for  special  services 
difterent  from  those  charged  for  the  general 
service.  In  our  opinion  the  rate  for  a  single 
fare  for  passengers  generally  may  be  varied 
so  as  to  fit  the  particular  and  different  serv- 
ice which  involves,  as  do  commutation  rates, 
the  disposition  of  tickets  to  passengers  who 
have  a  peculiar  relation  to  the  service.    The 
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service  rendered  in  selling  a  ticket  for  one 
ccntinuoiis  trip  is  quite  different  from  that 
involved  in  disposing  of  commutation  tick- 
ets where  a  single  ticket  may  cover  100 
rides  or  more  witliin  a  limited  period.  The 
labor  and  cost  of  making  such  tickets,  as 
well  as  the  cost  of  selling  them,  is  less  than 
is  involved  in  making  and  selling  single 
tickets  for  single  journeys  to  one-way  pas- 


sengers. 


'J  he  service  rendered  the  commuter,  car- 
rying little  baggage  and  riding  many  times 
on  a  single  ticket  for  sliort  distances,  is 
of  a  special  cliaracter  and  differs  from  that 
given  the  single-way  passenger. 

It  is  well  known  tiiat  there  have  grown 
up  near  to  all  the  large  cities  of  this  coun- 
try suburban  communities  which  require 
this  peculiar  service,  and  as  to  which  the 
railroads  have  themselves,  as  in  this  in- 
stance, established  commutation  rates.  Aft- 
er such  recognition  of  the  propriety  and 
necessity  of  such  service,  we  see  no  reason 
■why  a  state  may  not  regulate  the  matter, 
keeping  within  the  limitation  of  reason- 
ableness. 

On  the  strength  of  these  commutation 
tariffs,  it  is  a  fact  of  public  history  that 
thousands  of  persons  have  acquired  homes 
in  city  suburbs  and  near-by  towns  in  re- 
liance upon  this  action  of  the  carriers  in 
fixing  special  rates  and  furnishing  particu- 
lar accommodations  suitable  to  the  traffic. 
This  fact  has  been  recognized  by  the  courts 
of  the  country,  by  the  Interstate  Commerce 
Commisfiion,  and  quite  generally  by  the 
railroad  commissions  of  the  states.  1 

The  question  of  the  power  of  the  Public 
Service  Commission  of  the  state  of  New 
York  in  this  respect  was  before  the  appel- 
late division  of  the  supreme  court  of  that 
state  in  People  ex  rel.  Xew  York,  N.  H.  & 
H.  R.  Co.  v.  Public  Service  Commission, 
150  App.  Div.  631,  145  N.  Y.  Supp.  503. 
In  that  caHc  it  was  said: 

'•Subdivision  4  of  §  33  of  the  Public  Serv- 
ice Commissions  Law  (Consol.  Laws,  chap. 
48  [Laws  1910,  chap.  480],  as  amended  by 
Laws  1911,  chap.  646)  empowers  the  Com- 
mission to  fix  reasonable  and  just  rates  for 
such  Hcrvice.  It  is  urged,  however,  that  the 
statute  is  invalid  under  the  rule  of  Lake 
Shore  &  M.  S.  R.  Co.  v.  Smith,  173  U.  S. 
684,  43  L.  cd.  858,  19  Sup.  Ct.  Rep.  665.  In 
that  cftse  the  statute  of  Michigan  had  fixed 
a  maximum  passenger  rate  at  3  cents  per 
mile.  A  subsequent  enactment  required  the 
issuing   of   mileage   books   for   1,000   miles. 


good  for  two  years,  at  &  less  rate.  The 
court  held  that,  having  fixed  a  uniform 
maximum  rate  as  to  all  passengers,  such 
rate  was  the  reasonable  compensation  for 
the  service,  and  that  the  fixing  of  a  less 
rate  to  particular  individuals  was  an  un- 
reasonable and  arbitrary  exercise  of  legis- 
lative power;  that  it  was  not  for  the  con- 
venience of  the  public,  and  thus  within  the 
police  power,  but  was  for  the  convenience  of 
certain  individuals,  who  were  permitted  to 
travel  upon  the  railroads  for  less  than  the 
reasonable  rate  prescribed  by  law;  that  the 
law  was,  therefore,  in  violation  of  the  14th 
Amendment  of  the  Fedei*al  Constitution  in 
depriving  the  company  of  its  property  with- 
out due  process  of  law  and  by  depriving  it 
of  the  equal  protection  of  the  laws. 

"In  Beardsley  v.  New  York,  L.  E.  &  W. 
R.  Co.  162  N.  Y.  230,  56  N.  E.  488,  the 
court  of  appeals  felt  constrained  by  the 
Smith  Case  to  declare  the  Mileage  Book 
Law  of  this  state  invalid  as  to  companies 
in  existence  at  the  time  of  its  passage,  but 
in  Purdy  v.  Erie  R.  Co.  162  N.  Y.  43,  4S 
L.R.A.  669,  56  N.  E.  608,  that  law  was  held 
valid  as  to  companies  organized  after  the 
statute  was  passed. 

**In  Louisville  &  N.  R.  Co.  v.  Kentuck-y, 
183  U.  S.  603,  46  L.  ed.  298,  22  Sup.  Ct. 
Rep.  95,  after  citing  the  Smith  Case  and 
like  cases,  the  court  says  (at  p.  511): 
*Nor,  yet,  are  we  r?ady  to  carry  the  doc- 
trine of  the  cited  cases  bevond  the  limits 
therein  established.' 

"In  the  Minnesota  Rate  Cases  (Simpson 
y,  Shepard)  230  U.  S.  352,  57  L.  ed.  Mil, 
48  L.R,A.(N.S.)  1151,  33  Sup.  Ct.  Rep.  720, 
Ann.  Cas.  1916A,  18,  the  legality  of  an  or- 
der of  the  Commission  of  that  state  was 
recognized  which  fixed  a  maximum  freijiht 
rate  and  passenger  rate,  the  latter  at  2 
cents  a  mile  as  the  maximum  fare  for  pas- 
sengers twelve  years  of  age  or  over,  and 
1  cent  a  mile  for  those  under  twelve  vear« 
of  age. 

"In  Interstate  Consol.  Street  R.  Co.  v. 
Massachusetts,  207  U.  S.  79,  52  L.  ed.  Ill, 
28  Sup.  Ct.  Rep.  26,  12  Ann.  Cas.  5.')6,  the 
Massachusetts  law  prescribing  special  rates 
less  than  the  maximum  for  school  childn-n 
was  held  valid.  These  cases  indicate  that 
the  Smith  Case  is  not  to  be  extended  be- 
yond the  facts  upon  which  it  rests. 

"The  Smith  Case  distinguishes  itself  from 
this  case,  where  the  court  (at  p.  603)  says: 
*Thi8  act  is  not  like  one  establishing  cer- 
tain hours  in  the  day  during  which  trains 


1  (1912)  44  Ann.  Rep.  Mass.  R.  C.  67, 
107,  113:  (Mass.)  P.U.R.1915B,  362;  (R. 
I.)  P.r.R.l{)15E,  269;  3  P.  S.  C.  (2d  Dist. 
N.  Y.)  212,  461;  4  P.  S.  C.  (2d  Dist.  N.  Y.) 
11;  (N.J.)  P.U.R.191.5B,  161;  (1914)  1  III. 
P.  r.  C.  653,  590;  (1913-1914)  Colo.  P.  U. 
L.R.A.1918C. 


C,  131;  (Idaho)  P.U.R.1915D,  742;  1  Cil. 
R.  C.  451,  855:  2  Cal.  R.  C  910;  3  Gal.  R. 
C.  5,  30,  32,  749,  800,  807,  973;  5  Cal.  R.  C. 
655;  6  Cal.  R.  C.  853,  1008;  7  Cal.  R.  C. 
179,  894;, Commutation  Rate  Case,  21  In- 
ters. Com.  Rep.  428. 
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shall  be  run  for  a  less  charge  tU^A  during 
the  other  hours.  In  suoh  caseft,  it  is  the 
establishing  of  maximum  rates  of  fare  for 
the  whole  public  during  those  hours,  and 
it  is  not  a  discrimination  in  favor  of  cer- 
tain persons  by  which  they  can  obtain  lower 
rates  by  purchasing  a  certain  number  of 
tickets  by  reason  of  which  the  company  is 
compelled  to  carry  them  at  the  reduced 
rate,  and  thus,  in  substance,  to  part  with 
its  property  at  a  less  sum  than  it  would 
!>e  otherwise  entitled  to  charge.  The  power 
to  compel  the  company  to  carry  persons  un- 
der the  circumstances  as  provided  for  in 
this  act,  for  less  than  the  usiial  rates,  does 
not  seem  to  be  based  upon  any  reason  which 
has  hitherto  been  regarded  as  sufficient  to 
authorize  an  interference  with  the  corpora- 
tion, although  a  common  carrier  and  a  rail- 
road.' 

"Our  flourishing  cities  owe  their  positiov 
and  prosperity,  in  part,  to  the  commutation 
rates  for  suburban  service;  the  health  and 
Welfare  of  the  public  are  concerned  that 
jieople  doing  business  in  the  large  cities 
may  live  in  the  country  where  the  surround- 
ings are  pleasanter,  more  healthy,  and  to 
the  advantage  of  themselves  j'.nd  their  fami- 
lies. It  is  a  known  fact  that  such  rates 
exist  upon  all  railways  entering  large  cities, 
and  have  usually  been  established  by  the 
companies  voluntarily  in  the  interest  of 
themselves  and  the  public.  The  service  is 
different  in  its  nature  from  the  other  pas- 
senger service.  It  is  so  universal,  of  such 
large  proportion,  has  become  so  necessary 
to  the  public,  that  it  cannot  be  said  that 
the  fixing  of  reasonable  and  just  rates  for  it 
is  unusual  or  unreasonable,  or  the  grant- 
ing of  a  benefit  to  individuals,  and  not  for 
convenience  to  the  public. 

''Nearly  one  half  of  the  passengers  hand- 
led by  the  relator  at  the  Grand  Cewtral 
Terminal  were  of  this  elass.  Perhaps  the 
same  ratio  would  exist  upon  the  other  rail- 
roads serving  the  city.  We  conclude  that 
the  statute  in  question  is  valid  as  con- 
ferring a  power  on  the  Commission  to  regu- 
late rates  for  the  public  convenience  and 
welfare." 

That  decision  was  affirmed  by  the  co-\rt 
of  appeals  of  New  York  on  the  opinion  of 
the  appellate  division  (215  N.  Y.  689,  109 
N.  E.  1089). 

The  subject  was  elaborately  considered 
by  the  Interstate  Commerce  Commission  in 
the  Commutation  Rate  Case,  21  Inters.  Com. 
Kep.  428,  in  which  the  authority  of  the 
Commission  to  fix  reasonable  rates  was  sus- 
tained. In  the  course  of  the  opinion,  Com- 
missioner Harlan,  speaking  for  a  unanimous 
Commission,  said: 

"Another  case  strongly  relied  upon  by 
the  defendants  is  Lake  Shore  &  M.  S.  R.  Co. 
L-R.A.1918C.    . 


V.  Smith,  173  U.  S.  699,  48  L.  ed.  864,  19 
Sup.  Ct.  Rep.  665.  It  there  appeared  that 
the  legislature  of  the  state  of  Michigan 
had  fixed  the  maximum  passenger  fare  to 
be  charged  by  railroad  companies  for  local 
journeys  within  the  state.  By  a  subsequent 
enactment  it  required  the  carriers  to  sell 
1,000-mile  tickets  for  use  within  the  lower 
peninsula  at  a  price  not  exceeding  $20  and 
in  the  upper  peninsula  at  a  price  not  ex- 
ceeding $25.  Various  conditions  affecting  the 
use  of  the  tickets  were  also  fixed  by  the  act, 
and,  among  others,  that  they  should  be 
valid  for  two  years  after  the  date  of  pur- 
chase. Jt  was  held  that,  in  the  exercise  of 
its  general  police  po^er,  a  state  may  fix 
maximum  fares,  but  that  it  may  not  fix  a 
rate  for  1,000-mile  tickets  that  involves  a 
discrimination  in  favor  of  those  who  buy 
them.  The  statute  was  held  to  be  invalid. 
The  case,  however,  involved  mileage  tickets, 
which,  we  must  repeat,  differ  very  essential- 
ly in  character  from  commutation  tickets. 

**We  have  been  referred  to  no  other  ad- 
judication by  the  courts  and  are  left  to  con- 
clude that  the  precise  point  now  before  us 
has  not  been  passed  upon  by  the  courts. 

^*It  will  not  be  necessary  to  dwell  here 
upon  the  importance  of  the  question  not 
only  to  the  particular  suburban  communi- 
ties involved  on  the  record  before  us,  but 
to  many  other  such  communities  through- 
out the  country,  the  prosperity  and  growth 
of  which  largely  depend  upon  an  efficient 
and  reasonable  commutation  service.  Many 
such  communities  have  not  only  been  en- 
couraged by  the  carriers^  but  were,  in  fact, 
originally  established  largely  on  their  initia- 
tive. Suburban  property  has  been  bought, 
homes  have  been  established,  business  rela- 
tions made,  and  the  entire  course  of  life 
of  many  families  adjusted  to  the  conditions 
ci*eated  by  a  commutation  service.  This 
mav  not  have  been  done  on  the  theorv  that 
tl)e  fares  in  eff'ect  at  any  particular  time 
would  always  be  maintained  as  maximum 
fares,  but  countless  homes  have  been  estab- 
lished in  suburban  communities  in  the  be- 
lief that  there  would  be  a  reasonable  con- 
tinuity in  the  fares  and  that  the  carriers, 
in  any  event,  would  perform  the  service  at 
all  times  for  a  reasonable  compensation. 

"Nor  need  we  stop  to  point  out  the  dis- 
tinction between  commutation  tickets  on 
the  one  hand  and  excursion  and  mileage 
tickets  on  the  other.  Compared  with  the 
normal  one-way  fare  all  such  tickets  may 
be  said  to  be  abnormal.  But  the  resem- 
blance stops  at  that  point.  Although  they 
are  mentioned  together  in  §  22,  the  force 
and  effect  of  that  provision  must  necessarily 
differ  with  the  differing  character  of  the 
several  kinds  of  tickets.  It  seems  to  be 
settled   under   that   section   that  a   carrier 
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may  enter  upon  the  policy  and  practice  of 
issuing  mileage  books  and  excursion  tickets 
at  less  than  its  regular  normal  fare  for  the 
one-way  journey,  and,  having  adopted  such 
a  policy,  may  subsequently  withdraw  from 
it  and  refuse  longer  to  issue  such  tickets. 
That  has  been  the  view  of  this  Commission, 
and  is  the  view  generally  entertained,  al- 
though there  may  be  exceptional  circum- 
stances where  a  different  conclusion  would 
be  required.  It  by  no  means  follows,  how- 
ever, that  a  carrier,  under  §  22,  may  exer- 
cise the  same  scope  and  freedom  of  action 
with  respect  to  commutation  tickets.** 

The  reasoning  of  these  decisions  is  sound 
and  involves  no  violtition  of  the  Federal 
Constitution.     True  it  is  that  it  may  not 


be  possible  to  reconcile  these  views  with  ill 
that  is  said  in  the  opinion  delivered  for  the 
majority  of  the  court  in  the  case  of  Lake 
Shore  &  M.  S.  R.  Co.  v.  Smith,  supra.  The 
views  therein  expressed  which  are  incon- 
sistent with  the  right  of  the  states  to  fix 
reasonable  commutation  fares  when  the  car- 
rier has  itself  established  fares  for  such 
service  must  be  regarded  as  overruled  by 
the  decision  in  this  case. 

We  find  no  error  in  the  decree  of  the 
Court  of  Appeals  of  Maryland,  and  the  same 
is  affirmed. 

Dissenting:  Mr.  Chief  Justice  "White, 
Mr.  Justice  McKenna,  and  Mr.  Justice 
McHeynolds. 


Annotation — ^Power  of  Public  Service  Commission  to  regulate  commntB- 

ticm  rates. 


As  applied  to  passenger  traffic,  eommu- 
tation  seems  to  signify  the  payment,  in 
a  single  sum,  of  the  cost  to  the  traveler 
for  transportation,  limited  in  point  of 
time  and  in  the  number  of  trips,  between 
two  designated  points;  apparently  it  im- 
plies also  a  fare  per  trip  that  is  less  than 
the  normal  fare  for  a  one-way  journey. 
Commutation  Rate  Case  (1911)  21  Inters. 
Com.  Rep.  (Fed.)  438.  Commutation 
tickets  differ  from  excursion  tickets, 
mileage  books,  and  street  car  ticket 
books. 

Rates  similar  to  what  are  now  known 
as  commutation  rates  bad  their  origin 
when  traveling  was  by  stage  coaches. 
Commutation  traffic,  we  are  told,  grew 
very  rapidly  on  the  rail  lines  out  of  the 
conditions  that  existed  on  the  stage  and 
coach  lines  before  the  rail  line  com- 
menced to  operate.  This  additional  daily 
traffic,  picked  up  as  an  incident  to 
through  traffic,  could  be  carried  without 
adding  proportionately  to  the  cost,  and 
was  transported  for  that  reason  at  a 
charge  less  than  the  normal  cost  for  the 
one-way  journey.  Besides  adding  volume 
to  the  regular  passenger  traffic  and  thus 
tending  materially  to  reduce  the  operat- 
ing cost  per  passenger,  it  had  the  effect 
of  substantially  increasing  the  freight 
traffic  moving  between  suburban  com- 
TPunities  and  adjacent  large  centers. 
Prom  these  considerations  the  Interstate 
Commerce  Commission  has  concluded 
that  commutation  service  stands  by  itself 
as  a  special  and  distinct  kind  of  service. 
Commutation  Rate  Case  (Fed.)  supra. 

The  decisions  of  the  courts  and  the 
commissions  are  in  hbrmony  with  the 
holding  of  the  United  States  Supreme 
Court  in  Pennsylvania  R.  Co.  t.  Tow- 
EBSy  ante,  475,  which  affirmed  (1917)  126 
L.ILA.1918C. 


Md.  59,  P.IT.R.1915D,  398,  94  Atl.  330, 
Ann.  Cas.  1917B,  1144,  to  the  effect  that 
commutation  rates  voluntarily  estab- 
lished by  carriers  are  subject  to  regula- 
tion by  the  commission.  As  pointed  out 
by  the  court,  such  rates  have  been  the 
subject  of  regulation  in  a  number  of 
cases  in  which  it  was  assumed  the  com- 
mission had  the  power  to  do  so. 

The  Commutation  Rate  Case  (1911)  21 
Inters.  Com.  Rep.  (Fed.)  428,  involved 
the  power  of  the  Conunission  to  pasa 
upon  the  reasonableness  of  commutation 
fares  when  they  were  les&  than  the  nor- 
mal fares  between  the  same  points,  it  be- 
ing contended  on  the  part  of  the  carriers 
that,  under  the  language  of  §  22  of  the 
Act  to  Regelate  Commeree,  ^'nothing  in 
this  aet  shall  prevent  .  .  .  the  issu- 
ance of  mileage,  excursion,  or  commuta- 
tion passenger  tickets,''  that  the  issuance 
of  such  tickets  at  a  lower  price  than  the 
normal  fare  was  a  right  that  might  be 
exercised  by  the  carrier  in  its  sole  discre- 
tion without  hindrance  or  control  by  the 
Commission,  so  long  as  the  normal  fare 
between  the  same  points  is  itself  reason- 
able and  so  long  as  the  rules  and  regula- 
tions governing  the  use  of  such  tickets  do 
not  offend  the  provisions  of  §§  2-4  of  the 
act  relative  to  discrimination.  After  con- 
sidering the  origin  and  history  of  com- 
mutation rates,  the  Commission  pointed 
out  that  commutation  service  was  a  dis- 
tinct kind  of  service  for  which  the  carri- 
er could  demand  no  more  than  a  reason- 
able compensation,  and  concluded  that 
commutation  rates  were  subject  to  regu- 
lation by  the  Commission.  Commissioner 
Harlan  said:  "Suburban  communities 
have  groAVn  into  existence  on  the  theory, 
voluntarily  accepted  by  the  carriers  as 
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well  as  by  the  public,  that  one  who 
makes  daily  use  of  an  agency  of  transr 
portation  between  his  plaee  of  business 
and  his  home  must  necessarily  be  ac- 
*'orded  a  special  and  a  low  rate.  This 
theory  is  firmly  fixed  in  the  history  and 
[rauiuons  ox  transportation  by  rail  and 
inust  therefore  be  regarded  as  embraced 
in  the  law  under  which  such  transporta- 
tion is  regulated.'^  In  Interstate  Com- 
merce Commission  v.  Baltimore  &  0. 
R.  Co.  (18H2)  146  U.  S.  263,  36  L.  ed. 
699,  4  Inters.  Com.  Rop,  92,  12  Sup. 
Ot.  Rep.  844,  it  is  intimated  that  in 
training  the  Act  to  Regulate  Commerce 
Congress  did  not  intend  to  ignore 
the  principle  that  one  can  sell  at  whole- 
sale cheaper  than  at  retail.  Applying 
the  thongnt  to  the  thousands  of  commu- 
ters directlj"  affected  by  this  proceeding 
it  must  not  be  forgotten  that  by  sep- 
arating their  homes  from  their  places  of 
business  they  have  committed  themselves 
to  the  several  defendants  that  respec- 
tively serve  them,  as  daily  travelers  back 
and  forth  over  their  lines, — as  whole- 
sale purchasers  of  their  transportation. 
Out  of  this  relation  grow  a  number  of 
economies  to  the  carrier  which  we  need 
not  stop  now  to  point  out.  It  suffices  to 
say  that  in  our  judgment  the  carriage  of 
a  commuter  ditfers  in  many  respects 
from  other  passenger  traflie,  and  is  an, 
independent  and  a  special  service  and  a 
special  kind  of  traffic.  This  being  so, 
we  see  no  reason  why  the  reasonable- 
ness of  the  fares  demanded  for  the 
service  may  not  be  looked  into  by  the 
Commission  under  §  1.  It  is  conceded 
on  behalf  of  the  principal  complainant 
that  a  carrier  may  not  be  compelled, 
under  the  present  law,  to  undertake 
a  conmmtation  service  and  to  estab- 
lish commutation  rates.  That  is  prob- 
ably true.  But  having  undertaken  a 
•ieftnite  and  regular  commutation  serv- 
ice, such  as  is  shown  of  record  on  the 
part  of  each  of  the  defendants  in  tiiis 
proceeding,  the  power  as  well  as  the  duty 
of  the  Commission  under  §  1  to  examine 
into  the  reasonableness  of  the  charges 
exacted,  when  complaint  has  been  made, 
seems  to  be  beyond  question.'' 

In  People  ex  rel.  New  York,  N.  H.  & 
H.  B.  Co.  V.  Public  Service  Commission 
a914)  169  App.  Div.  631,  146  N.  Y. 
Supp.  603,  affirmed  without  opinion  in 
a915)  216  N.  Y.  689,  109  N.  E.  1089,  it 
was  held  that  a  statute  authorizing  the 
Public  Service  Commission  to  regulate 
conmmtation  rates  was  not  invalid  under 
the  rule  of  Lake  Shore  &  M.  S.  R.  Co.  v, 
Smith  (1899)  173  U.  S.  684,  43  L.  ed. 
S58,  19  Sup.  Ct.  Rep.  565,  which  held 
I-.R.A.1918C,  31 


that  a  statute  requiring  the  sale  of  mile- 
age books  at  a  less  rate  than  the  stat- 
utory maximum  passenger  rate  was  an 
unreasonable  and  arbitrary  exercise  of 
the  legislative  power.  The  court  said: 
'*It  is  a  known  fact  that  such  rates  [com- 
mutation] exist  upon  all  railways  enter-r 
ing  large  cities,  and  have  usually  been 
establisned  by  the  companies  voluntarily, 
in  the  interest  of  themselves  and  the 
public.  The  service  is  different  in  its 
nature  from  the  other  passenger  service. 
It  is  so  universal,  of  such  large  propor- 
tion, has  become  so  necessary  to  the 
public,  that  it  cannot  be  said  that  the 
iixing  of  reasonable  and  just  rates  for 
it  is  unusual  or  unreasonable,  or  the 
granting  of  a  benefit  to  individuals  and. 
not  for  convenience  to  the  public." 

In  Pennsylvania  R.  Co.  v.  Public  Util- 
ity Comrs.  (1912)  83  N.  J.  L.  67,  83  Atl. 
946,  affirmed  without  opinion  in  (1913) 
84  N.  J.  L.  759,  88  Atl.  1103,  it  was  held 
that  the  Board  of  Public  Utility  Com- 
missioners had  power  to  require  railroads 
affording  commutation  service  to  sell 
tickets  for  such  commutation  service, 
specifically  designating  both  termini  of 
the  journey,  and  to  publish  rates  for 
such  service  for  the  purpose  of  eliminat- 
ing discrimination  between  persons  and 
localities.  To  the  same  effect  is  Delaware, 
L.  &  W.  R.  Co.  v.  Public  Utility  Comrs. 
(1913)  84  N.  J.  L.  619,  87  Atl.  801. 

In  Sprigg  V.  Baltimore  &  0.  R.  Co. 
(1900)  8  Inters.  Com.  Rep.  (red.)  443, 
it  was  held  that  the  Commission  had  no 
power  to  prevent  a  carrier  from  discon- 
tinuing the  sale  of  a  180-trip  quarterly 
ticket  which  for  several  years  had  been 
available  over  its  lines  between  Wash- 
ington and  Baltimore  although  its  60- 
trip  monthly  individual  ticket,  as  well  as 
other  forms  of  commutation  tickets  be- 
tween those  points,  were  still  offered  to 
the  public,  upon  the  ground  that  the 
Commission  had  no  power  to  prescribe 
rates  for  the  future.  This  case,  it  will 
be  observed,  was  deeided  before  the  pass- 
age of  the  statute  conferring  full  rate- 
making  power  upon   the  Commission. 

In  referring  to  the  Sprigg  Case  in  the 
Commutation  Rate  Case  (1911)  21 
Inters.  Com.  Rep.  (Fed.)  436,  it  was  said 
that  so  far  as  it  conflicts  with  the  con- 
clusions there  reached  it  must  be  under- 
stood as  now  being  overruled. 

No  case  has  been  found  passing  upon 
the  power  of  a  commission  to  require  a 
carrier  to  issue  commutation  tickets 
where  it  has  not  voluntarily  furnished 
such  service.  In  a  few  cases  carriers 
furnishing  such  service  on  some  of  their 
lines  only  have  been  required  to  furnish 
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such  service  on  other  lines  to  eliminate 
discrimination  between  localities,  in 
which  the  power  of  the  Commission  was 
not  questioned,  e.  g.,  Bitzer  v.  Washing- 
ton-Virginia R.  Co.  (1912)  24  Inters. 
Com.  Rep.  (Fed.)  255;  McKenna  v.  New 
York,  N.  H.  &  H.  R.  Co.  (1915,  B.  I.) 
P.U.R.1915E,  269). 

In  Weber  Club  &  Intermountain  Fair 
Asso.  V.  Oregon  Short  Line  R.  Co.  (1909) 
17  Inters.  Com.  Rep.  (Fed.)  212,  it  was 
said,  in  referring  to  the  Sprigg  Case 
(Fed.)  supra,  that  the  Commission  must 
not  be  understood  to  hold  that  the 
granting  and  refusing  of  commutation 
tickets  might  not  work  a  discrimination 
which  the  Commission  would  have  pow- 
er to  correct. 


And  in  Re  Mileage  Excursion  A  Com- 
mutation Tickets  (1912)  23  Inters.  Com. 
Rep.  (Fed.)  96,  Commissioner  Clements 
said :  ^*It  is  true  that  the  carriers,  in- 
dividually and  jointly,  may  afford  many 
facilities,  accommodations,  and  conven- 
iences to  shippers  and  passengers  which 
they  may  not  be  compelled  to  afford,  but 
they  are  no  more  at  liberty  to  unjustly 
discriminate  with  respect  to  such  serv- 
ices than  with  respect  to  those  things 
which,  under  the  law,  they  may  be  com- 
pelled to  do.  Among  the  things  which 
they  are  permitted  but  not  compelled  by 
the  act  to  do  is  to  establish  excursion, 
commutation,  and  mileage  tickets." 

A.  L.  R. 
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BRNE8T  AMOS,  Comptroller  of  the  State 
of  Florida,  et  al.,  Appts., 

V, 

W.  H.  MOSELEY. 
(—  Fla.  — ,  77  So.  619.) 

Statute  -^  Journal  evidence. 

1.  Where  the  Constitution  provides  that 
each  house  of  the  legislature  shall  ''keep 
a  journal  of  its  own  proceedings  which  shall 
be  published,"  and  expressly  requires  that 
"the  vote  on  the  final  passage  of  every  bill 
or  joint  resolution  shall  be  taken  by  yeas 
and  nays,  to  be  entered  on  the  journal  of 
each  house,'*  the  journals  axe  conclusive  on 
the  point  whether  the  yea  and  nay  vote  was 
so  taken  and  entered. 

For  other  cases,  see  Statutes,  L  d,  in  'Dig. 
1-^2  N.  8. 

Same  •»  failure  to  pass. 

2.  In  testing  the  question  whether  an  act 
of  the  legislature  was  passed  in  conformity 
with  the  requirements  of  the  Constitution, 
the  journals  of  the  houses  of  the  legislature 
will  be  examined;  and  if  they  furnish  con- 
clusive evidence  that  any  bill  was  not  passed 
in  a  constitutional  manner,  it  cannot  be 
recognized  as  a  law. 

For  other  cases,  see  Statutes,  1.  d,  in  Dig. 
1-52  N.  S, 

Headnotes  by  Browne,  Ch.  J. 


I  Evidence    —    lefrtslatlve       journals   — 
weight. 

8.  Under  constitutional  requirements  that 
journals  of  the  proceedings  of  the  legislative 
bodies  shall  be  kept  and  published,  where 
the  journal  entries  as  to  the  legislative  pro- 
ceedings are  explicit,  and  conflict  even  with 
legislative  acts  regularly  authenticated,  the 
journals  are  superior,  and  the  courts  will 
be  governed  by  them  as  to  matters  clearly, 
explicitly,  and  affirmatively  stated  therein. 
For  other  cases,  see  Statutes,  1,  d,  in  Dig. 

Same  —  Judicial  notice  ^  printed  Jour- 
nals. 

4.  It  is  common  knowledge  which  this 
court  can  take  cognizance  of  that  the  pro- 
ceedings of  each  house  of  the  legislature  are 
printed  daily  in  pamphlet  form,  and  pub- 
lished and  distributed. 

For  other  cases,  see  Evidence,  /.  c,  m  Di$. 
1-^2  N.  8. 

liCiirtslature  >-  Journals  —  ivhat  consti- 
tutes. 

5.  'J  he  daily  printed  pamphlets  which  con- 
tain the  record  of  the  proeeediugs  of  each 
house  of  the  legislature  are  tlie  "journals" 
of  the  respective  houses. 

For  other  cases,  see  Statutes,  I.  d,  in  Dig. 
1-02  N.  8. 

Evidence  •»  Judicial  notice  •»  effect. 

6.  Ihose  things  of  which  the  court  may 
take  judicial  notice  require  no  proof. 
For  other  cases,  see  Evidence,  I,  in  Dig- 

1-62  y,  8. 


Note.  •»  The  subject  of  the  conclusiveness 
of  an  enrolled  bill,  including  impeachment 
by  legislative  journals  and  other  evidence, 
is  treated  in  the  note  to  Atchison,  T.  &  S. 
F.  K.  Co.  V.  State,  40  L.R.A.(K.S.)  1;  and 
see  later  cases,  Allen  v.  State.  44  L.R.A. 
(N.S.)  468;  Re  Drainage  Dist.  L.R.A. 
191 6 A,  1210;  State  ex  rel.  Hammond  v. 
Lynch,  L.R.A.1915D,  119;  and  Ritzmann  v. 
Campbell,  L.R.A.1916E,  1251. 
L.R.A.1018C. 


As  to  requisites  of  appropriation  for  of- 
ficial salary  or  expenses,  see  notes  to  State 
ex  rel.  Davis  v.  Eggers,  16  L.R.A.(N.S.) 
631;  Menefee  v.  Askew,  27  L.RA..(N.S.) 
537,  and  State  ex  rel.  BirdsJeU  v.  Jorgenson, 
49  L.R.A.  (N.S.)  67;  and  later  case,  SUt« 
ex  rel.  Turner  v.  Henderson,  LJI.A.1917F, 
770. 
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Same  —  wel^lit. 

7.  Judicial  notiee  is  superior  to  evidence, 
as  it  stands  for  proof  and  fuUils  tlie  object 
which  evidence  is  designed  to  fulfil,  and 
makes  evidence  on  the  point  established  by 
judicial  notice  unnecessary. 

For  other  eases,   see  Evidence,   I,   in  Dig, 
1-^2  N.  S, 

Same  —  scope. 

8.  Judicial  notice  is  taken  only  of  those 
matters  which  are  commonly  known. 

f^r  other  cotes,  eee  Bvidsnce,  I.  m  Dig. 

Same  —  Individual  kii<»wledge. 

9.  Individual  and  extrajudicial  knowl- 
edge on  the  part  of  a  judge  will  not  dis- 
pense with  proof  of  facts  not  judicially 
cognizable,  and  cannot  be  reported  to  for 
the  purpose  of  supplementing  the  record. 
For  other  cases,   sec  Evidence,  1.    in  Dig, 

1-52  y.  S. 

Same  »  source  of  iiifoirination. 

10.  It  is  not  essential  that  matters  of 
judicial  cognizance  be  actually  known  to  the 
judge;  if  they  are  proper  SubjectR  of  judi- 
cial knowledge,  the  judjE^  may  inform  him- 
self in  any  way  which  may  seem  best  in  his 
discretion,  and  act  accovdlogly. 

For  other  cmees,  9ee  Svuiemee,  I,  in  Dig. 

Same  —  proof  of  Jonmials. 

11.  Jouraalaof  a  braneh  of  the  legislature 
are  "public  records/'  "Tbey  prove  their 
own  authenticity."  Being  kept  in  virtue 
of  a  provision  of  law^  judicially  known  to 
the  jutige,  their  existence  and  function  in 
legislation  are  also  judicially  known. 

For  other  cases,  see  Evidence,  1.  c,  in  Dig. 
l-6t  S.  8. 

Statute  —  proof  •»  judicial  notice. 

12.  In  determining  the  validity  of  a  law 
found  upon  the  statute  books,  where  it  is 
attacked  upon  the  ground  that  the  consti- 
tutional requirements  were  not  obeerved  in 
its  passage  throvglk  tlie  legislature,  tike 
courts  should  not  exclude  from  their  kiiowl* 
edge  matters  of  general  and  common  knowl- 
edge which  they  are  presumed  to  share  with 
the  public  generally. 

For  other  cases,  see  Evidence,  I.  a,  in  Dig. 
1-^2  N.  8. 

Same  —  scope  •»  title. 

13.  A  specific  provision  for  the  payment 
of  salaries  and  expenses,  necessary,  proper, 
incidental,  or  growing  out  of  a  law  itself, 
or  which  may  be  deemed  needful  in  carrying 
it  or  its  subject  into  execution,  being  mat- 
ter properly  connected  with  the  subject  of 
the  law  as  expressed  in  the  title,  is  not  pro- 
hibited by  the  Constitution. 

For  other  cases,  see  Statutes,  J,  e,  J,  in  Dig, 
1-62  N.  8, 

Same  —  appropriation » 

14.  An  act,  the  general  purpose  of  which 
is  not  to  make  appropriations  for  salaries 
of  public  officers  and  for  other  current  ex- 
penses of  the  state,  may  make  provision  for 
the  payment  of  expenses  necessary,  proper, 
incidental,  or  growing  out  of  the  law  itself, 
ULA.1918C. 


including  the  salaries  of  persons  whose  serv- 
ices and  duties  are  provided  for  in  the  act. 
Far  other  oases,  see  Appropriations,  in  Dig. 
i-5^  N.  8, 

Same  —  oonstltattonai  proTislons. 

15.  The  purpose  of  the  constitutional  pro- 
vision that  *iaw8  making  appropriations  for 
the  salaries  of  public  officers  and  other  cur*< 
rent  expenses  of  the  state  shall  contain  pro- 
visions upon  no  other  subject"  is  to  prevent 
including  in  bills  appropriating  money  to 
carry  on  the  government  of  the  state  meas- 
ures foreign  to  that  purpose,  and,  by  tak- 
ing advantage  of  the  necessities  of  the  stat^,. 
force  the  legislature  to  adopt  them,  or  stdp 
the  entire  machinery  of  the  government  for 
want  of  funds  to  carry  it  on. 

For  other  cases,  see  Appropriations,  in  Dig, 
1^2  N.  8, 

Same  —  provision  for  salaries. 

16.  Where  a  law  is  not  primarily  one  to 
appropriate  money  to  pay  ^'salaries  of  pub- 
lic officers  and  other  current  expenses  of  the 
state,"  it  is  not  obnoxious  to  the  Constitu- 
tion because,  as  an  incident  to  its  main 
purpose,  it  provides  for  salaries  and  ex- 
penses necessary  to  carry  into  effisct  the 
purpose  of  the  law. 

Fijr  other  cases,  see  Appropriations ^  in  Dig, 
i-^2  N,  8. 

Same  —  praotical  construction. 

17.  A  practical  construction  of  a  staiute 
hy  a  governmental  department,  wlule  not 
of  such  high  authority  as  a  judicial  inter- 
pretation of  the  act,  when  not  in  conflict 
with  the  Constitution  or  the  plain  intent 
of  the  act,  is  of  great  persuasive  force  and 
efficacy. 

For  dther  cases,  see  Statutes,  II.  a,  in  Dig. 
1-^2  N,  8, 

Same  —  legislative  oonstrnctlon  -^  ef- 
fect. 

18.  The  construction  placed  upon  a  pro- 
vision of  the  Constitution  by  the. legislative 
and  executive  branches  of  the  government 
will  not  be  permitted  to  overturn  and  ren- 
der nugatory  a  clear  provision  of  the  Con- 
stitution, in  cases  where  the  meaning  of  a 
clause  in  the  instrument  is  capable  of  two- 
interpretations. 

For  other  cases,  see  Constittitional  Late,  I, 
o,  S,  a,  in  Dig.  1-^^  N.  8. 

Appropriations  —  continuing  —  power, 

19.  Ihe  provision  of  the  Constitution 
which  requires,  "The  legislature  shall  pro- 
vide for  raising  revenues  sufficient  to  de- 
fray the  expenses  of  the  state  for  each  fiscal 
year,"  is  not  an  inhibition  on  the  power  of 
the  legislature  to  make  continuing  appro- 
priations. 

For  other  cases,  see  Appropriations,  in  Dig, 
1-^2  N,  8, 

Evidence  —  bnrden  of  proof  —  validity 
of  statute. 

20«  The  bui:den  of  showing  that  an  act  of 
the  legislature  which  has  been  duly  signed 
by  the  presiding  officer  of  each  house  and 
by  the  secretary  of  the  senate  and  clerk  of 
the  house  of  representatives  and  has  become 
a  law  with  or  without  the  approval  of  the 


484 


FLORIDA  SUPRKMJfl  COURT. 


governor,  as  shown  by  the  records  of  official 
acts  of  the  legislative  department,  as  the 
same  are  kept  by  the  secretary  of  state  as 
required  by  section  21  of  article  4  of  the 
Constitution*  is  upon  the  person  who  as- 
serts that  the  act  did  not  pass  in  the  man- 
ner prescribed  by  the  Constitution. 
For  other  cases ^  tee  Evidence,  U.  a,  i»  Dig. 
1-62  N.  S, 

(December  20,  1917.) 

APPEAL  by  defendants  from  an  order  of 
the  Circuit  Court  for  Leon  County 
granting  a  temporary  injunction  restrain- 
ing the  defendant  cromptroller  from  issuing 
warrants  to  the  members  of  the  Tax  Com- 
mission in  payment  of  their  salaries.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Van  C.  Swearlngen,  Attorney 
General,  C.  O.  Andrews,  Assistant  Attor- 
ney General,  H.  Stafford  Caldwell,  and 
Glenn  Terrell,  for  appellants: 

The  page  (2318)  of  the  bound  journal  of 
the  senate  is  sufficient  to  show  that  the 
yeas  and  nays  upon  the  passage  of  the  bill 
were  taken  and  recorded,  but,  through  over- 
sight, misplaced  in  the  final  make-up  in  the 
office  of  the  state  printer. 

Goff  V.  Rickeriion,  61  Fla.  29,  54  So.  2G4; 
West  V.  State,  50  Fla.  154,  39  So.  412;  Lin- 
coln v.  Haugan,  45  Minn.  451,  68  X.  W. 
106;  State  v.  Bethea,  61  Fla.  60,  55  So. 
550;  Montgomery  Beer  Bottling  Works  v. 
Gaston,  126  Ala.*425,  51  L.RJV.  396,  85  Am. 
St.  Rep.  42,  28  So.  497 :  vState  ex  rel.  Brick- 
man  V.  Wilson,  123  Ala.  259,  45  L.RJ^.  772, 

26  So.  485;  State  ex  rel.  Douglas  County 
V.  Frank,  60  Xeb.  327,  83  N.  W.  74;  State 
ex  rel.  Morris  v.  Mason,  43  La.  Ann.  590, 

9  So.  776;  Homrighausen  v.  Knoche,  58 
Kan.  646,  50  Pac.  879;  People  ex  rel.  Man- 
ville  V.  Leddy,  53  Colo.  109,  123  Pac.  824; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  State,  40 
L.R.A.(N.S.)  1,  note:  Woolfolk  v.  Albrecht, 
22  N.  D.  36,  133  N.  W.  310. 

No  particular  language  is  required  in  any 
law  to  constitute  a  valid  appropriation. 

People  ex  rel.  Hegwer  v.  Goody koontz,  22 
(-olo.  507,  45  Pac.  414:  Carr  v.  State,  127 
Ind.  205,  11  L.R.A.  370,  22  Am.  St.  Rep. 
628,  26  N.  E.  780;  State  ex  rel.  Henderson 
V.  Burdick,  4  Wyo.  272,  24  L.R.A.  266,  33 
Pac.  126;  :Menefee  v.  Askew,  25  Okla.  623, 

27  L.R.A.(N.S.)  537,  107  Pac.  159;  Falk  v. 
Huston,  25  Idaho,  26,  13.5  Pac.  745;  Rey- 
nolds V.  Taylor.  43  Ala.  420;  Thomas  v, 
Owens,  4  Md.  189;  Green  v.  Purnell,  12  Md. 
329;  State  ex  rel.  Roberts  v.  Weston,  4 
:Neb.  216;   State  ex  rel.   Ruck  v.  Hickman, 

10  Mont.   497,  26  Pac.   386;    State  ex  rel. 
Davis  V.   Fggera,   29   Nev.   469,   16   L.R.A. 
<N.S.)  630,  91  Pac.  819;  Conley  y.  Daugh- 
L.R.A.191«r. 


ters  of  the  Republic,  —  Tex.  Civ.  App.  — , 
151  S.  W.  877. 

Chapter  6500  is  not  an  ''appropriation  of 
a  general  character,"  nor  is  it  primarily  an 
appropriation  bill  within  the  purview  of 
§  30  of  article  3. 

Evanhoff  v.  State  Industrial  Acci.  Com 
mission,  78  Or.  503,  154  Pac.  106;  Cooley, 
Const.  Lim.  7th  ed.  102. 

Ihe  act  must  stand  as  being  valid. 

Jordan  v.  Duval  County,  68  Fla.  48,  6t) 
So.  298;  Jacksonville  v.  Bowden,  67  Fla. 
181,  L.R.A.19I6D,  913,  64  So.  769;  Dutton 
Phosphate  Co.  v.  Priest,  67  Fla.  370,  65  So. 
282 ;  Hill  v.  Rae,  52  Mont.  378,  L.R.A.1917A. 
495,  158  Pac.  826,  Ann.  Caa.  191 7E,  210. 

Messrs.  T.  S.  Watson  and  Willtani  J. 
Oven,  for. appellee: 

The  act  is  not  valid  because  the  journal 
affirmatively  shows  no  record  of  the  "aye" 
and  "nay"  vote  taken  in  the  senate  on  the 
final  passage  of  the  bill. 

Wade  v.  Atlantic  Lumber  Co.  51  Fla.  033. 
41  So.  72;  State  ex  rel.  Atty.  Gen.  v.  Green, 
36  Fla.  172,  18  So.  334;  State  ex  rel.  Mar- 
kens  V.  Bro^Ti,  20  Fla.  421:  Auditor  Gen* 
eral  v.  Menominee  County,  89  Mich.  552, 
51  N.  W.  483;  People  ex  rel.  Atty.  Gen.  v. 
Burch,  84  Mich.  408,  47  N.  W.  765;  Atty. 
Gen.  V.  Rice,  64  Mich.  385,  31  N.  W.  203: 
Detroit  v.  Board  of  Assessors  (Detroit  v. 
Rentz)  91  Mich.  78,  16  L.R.A.  69.  51  N.  W. 
787;  People  ex  rel.  Wies  v.  Bowman,  247 
III.  276,  93  N.  E.  244;  SUte  ex  rel.  Me 
Kinley  v.  Martin,  160  Ala.  181,  48  So.  846; 
McCulloch  V.  State,  11  Ind.  424;  Wilson  v. 
Markley,  13  N.  C.  616,  45  S.  E.  1023;  Wise 
V.  Bigger,  79  Va.  269;  Heiskell  v.  Kno\ 
County,  132  Tenn,  180,  177  S.  W.  485,  Ann. 
Cas.  V9I6E.  1281;  Richmond  County  v. 
Farmea-8  Bank,  162  N.  C.  387,  67  S.  E.'969. 
21  Ann.  Cas.  812:  New  Hanover  County  \. 
Armour  Packing  Co.  135  N.  C.  62,  47  N. 
E.  411;  Montgomery  Beer  Bottlinjr  Work'* 
v.  Gaston,  126  Ala.  426,  51  L.R.A.  39t),  >  • 
Am.  St.  Rep,  42,  28  80.  497 ;  Ex  parte  T^o^^ 
ard-Harrison  Iron  Co.  119  Ala.  484,  72  Am. 
St.  Rep.  928,  24  So.  517;  People  ex  rel.  Man 
ville  V.  Leddy.  53  Colo.  109,  12:J  Pac.  824 

The  sections  of  the  act  which  seek  t*« 
make  or  create  an  annual  or  continuing  ap- 
propriation for  the  Commission  are  invaliii. 

Re  Revenue  Law,  14  Fla.  286;  Ritcliie  v. 
People,  155  111.  98,  29  L.R.A.  79,  46  Am. 
St.  Rep.  315,  40  N.  E.  464:  Fergus  v.  Bus- 
sel,  270  111.  .S04,  110  N.  R.  LSO,  Ann.  C«^. 
19160,  1102;  State  ex  rel.  Hilliard  v.  Cor- 
nell, 60  Neb.  276,  83  N.  W.  72 :  Mathews  v. 
People,  202  III.  389,  «8  L.R.A.  73,  95  Am. 
St.  Rep.  241,  67  N.  E.  28;  Lund  v.  Dickin 
son,  126  Ark.  243,  190  S.  W,  428;  Dickinson 
V.  Clibourn,  125  Ark.  JOl,  187  S,  W.  900: 
State  ex  rel.  Lyon  v.  State  Warehouse  Com- 
mission. 92  8.  C.  81,  75  8.  E.  392;  Hill  v. 
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Rae,  52  Mont.  378,  L:R.A.1917A,  405,  158 
Pac.  826,  Ann.  Cas.  1917K,  210;  People  v. 
Joyce,  246  111.  124,  82  N.  £.  607,  20  Ann. 
Cas.  472. 

Browne*  Ch.  J,,  delWercd  the  opinion  of 
the  court : 

This  is  ft  suit  in  equity  brought  by  W. 
H.  Moaeley  in  the  eircuit  court  lor  Leon 
county  to  enjoin  the  comptroller  from  is* 
suing  warrants  to  the  members  of  the  Tax 
Commission  in  payment  of  thoir  salaries. 

A  temporary  restraining  order  was  made 
by  the  chancellor,  and  an  appeal  is  taken 
therefrom  to  this  court  which  raises  the 
question  of  the  vftlidity  of  chapter  6500, 
Uws  of  Florida.  Acts  ol  1913. 

This  attack  is  predicated  upon  the 
iprotmds  that  the  journals  of  the  proceed- 
ing of  the  senate  lor  the  session  of  1913 
do  not  show  that  on  the  final  passage  of  the 
IhII  the  vote  was  taken  by  yeas  and  nays, 
and  entered  on  the  journals  of  that  body, 
SB  required  by  §  17  of  article  3  of  the  Con- 
fltitution,  and,  because  the  bill  contained  a 
(Section  making  appropriations  for  expenses, 
it  was  in  violation  ol  §  30,  art.  8,  of  the 
Constitution  of  the  state  ol  Florida,  which 
provides  that  "laws  making  appropriations 
for  salaries  ol  public  <^cers  and  other  cur- 
rent expenses  ol  the  state  shall  contain  pro- 
visions on  no  other  subject.'' 

At  the  hearing  of  the  application  lor  a 
temporary  injunction  the  complainant  of- 
fered in  evidence,  which  was  admitted  with- 
out objection  on  the  part  of  the  respondent, 
a  bound  volume  of  what  purported  to  be 
the  journals  ol  the  senate  of  Florida  for  the 
session  ol  1913,  to  which  was  attached 
the  following  certiticate  from  the  secretary 
of  state:  ''I,  H.  Clay  Crawlord,  secretary 
of  state  of  the  state  of  Florida,  do  hereby 
i«rtify  that  the  attached  volume  is  a  true 
and  correct  copy  of  the  jom*nal  of  the  senate 
of  the  state  ol  Florida,  showing  the  pro- 
ceedings of  the  senate  during  the  session  of 
the  legislature  held  in  1913,  as  filed  in  this 
office." 

The  defendautci  offered  in  evidence  what 
purported  to  be  a  certified  copy  ol  page 
132  of  the  daily  printed  journal  of  the 
Innate  for  June  4, 1913,  which  was  admitted 
over  the  objection  of  the  complainant. 

It  is  a  well-Hettled  rule  in  this  ntate  that, 
where  the  Constitution  says  that  each  house 
of  the  legislature  shall  "'keep  a  journal  of 
its  proceedings  which  shall  be  published," 
and  expressly  requires  that  **the  vote  on 
the  final  passage  of  every  bill  or  joint  reso- 
lution shall  be  taken  by  yeas  and  nays,  to 
be  entered  on  the  journal  of  each  house," 
the  journals  are  conclusive  on  the  point 
whether  the  yea  ajod  nay  vote  was  so  taken 
and  entered.  Thus  in  State  ex  rel.  Atty. ' 
LJI.A.1918C 


Gen.  V.  Green,  36  Fla.  154,  18  So.  334,  this 
court  said:  *'It  is  generally  held  that  the 
plain  constitutional  injunctions  as  to  the 
mode  and  manner  of  enacting  laws  are  man- 
datory, and  the  equally  high  authority  that 
journals  of  the  proceedings  shall  be  kept 
strengthens  the  view  that  the  evidence  ol  a 
compliance  with  such  injunctions  should 
be  found  in  the  journals." 

See  also  Wade  v.  Atlantic  Lumber  Co.  51 
Fla.  628,  41  So.  72:  Ma  this  v.  State,  31 
Fla.  291,  12  So.  681;  State  ex  rel.  Markens 
v.  Brown,  20  Fla.  407. 

In  the  latter  case  this  court  held:  ''In 
testing  the  question  whether  an  act  of  the 
legislature  was  passed  in  conformity  to  the 
requirements  of  the  Constitution,  the  jour- 
nals of  the  houses  of  the  legislature  will  be 
examined;  and,  if  the  journals  furnish  con- 
clusive evidence  that  any  bill  was  not  passed 
in  a  constitutional  manner,  it  cannot  be 
recognized  as  a  law." 

The  rule  in  this  state  is  thus  stated  by 
Chief  Justice  Mabry  in  the  case  of  Stat«^ 
ex  rel.  Atty.  Gen.  v.  Green,  supra:  "There 
are  two  confiietijig  views  held  by  the  deci- 
sions on  this  subject.  Under  constitu- 
tional requirements  that  journals  of  the 
proceedings  of  the  legislative  bodies  shall 
be  kept  and  published,  it  has  been  held  in 
many  decisions  that,  where  the  journal  en- 
tries as  to  the  legislative  proceedings  are 
explicit  and  conflict  even  with  legislative 
acts  regularly  authenticated,  the  journals 
are  superior,  and  the  courts  will  be  gov- 
erned by  them  as  to  nyatters  clearly,  ex- 
plicitly, and  affirmatively  stated  therein. 
The  other  view,  maintained  by  high  author- 
ity, is  that  the  legislative  act  itself,  em- 
bodied in  a  bill  engrossed  and  enrolled,  and 
bearing  the  proper  official  signatures,  is  of 
higher  dignity  than  the  journals,  and  will 
override  them.  This  coiurt  has  placed  itself 
on  the  side  of  those  maintaining  the  view 
first  stated  (State  ex  rel  Markens  v.  Brown, 
supra;  State  ex  rel.  Boyd  v.  Deal,  24  Fla. 
293,  12  Am.  St.  Rep.  204,  4  So.  899;  Mathis 
V.  State,  31  Fla.  291,  12  So.  681);  and,  aA 
there  is  ample  authority  to  sustain  thiH 
view,  we  will  not  now  make  any  departure." 

The  question,  however,  which  we  miust 
first  determine  is,  What  is  the  journal?  Is 
it  the  bound  volume  which  purports  to  be 
a  copy  of  all  the  journals  of  the  entire  ses- 
sion, or  is  it  the  printed  and  published 
pamphlet  which  contains  the  record  ol  each 
day's  proceedings?  The  word  ''journal"  is 
derived  from  the  French  word  "jour,"  which 
means  "day."  The  Century  Dictionary  de- 
fines a  "journal"  to  be  "a  diary  or  daily 
record;  an  account  of  daily  transactions  or 
events,"  and  says  that  "journal"  is  a  doublet 
of  "diurnal,'*  from  the  Latin  diumalis. 
The  journal  which  the  Constitution  requires 
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etteh  house  of  the  legislature  to  keep  is, 
therefore,  a  daily  reoord.  It  is  common 
knowledge  which  this  court  can  take  cog- 
nizance of  that  the  proceedings  of  each 
house  of  the  legislature  are  printed  daily 
in  pamphlet  form,  and  published  and  dis- 
tributed. In  the  record  of  the  proceedings 
of  the  second  day  of  the  session  of  1913 
we  find  a  resolution,  unanimously  adopted, 
pTovidiftg  "that  the  state  printer  be  di- 
rected to  furnish  for  the  use  of  the  senate 
two  thousand  (2,000)  copies  of  each  day's 
journal ;  that  each  senator  shall  be  entitled 
to  have  mailed  out,  as  he  may  direct,  fifty 
( 50 )  copies  of  each  day's  journal ;  and  that 
the  sergeant  at  arms  shall  see  that  said 
journals  are  mailed  in  accordance  with 
lists  to  be  furnished  by  the  several  sena- 
tors.*' 

These  are  corrected  daily  under  the  or- 
ders of  business  "Reading  the  Journal"  and 
•'Correcting  and  Approving  the  Journal," 
and  are  published  and  distributed  to  the 
people  of  the  state  in  conformity  with  the 
purpose  of  the  constitutional  provision  re- 
quiring them  to  be  published. 

The  law  with  regard  to  binding  the  jour- 
nals in  one  volume  is  found  in  section  657, 
Oeneral  Statutes  of  Florida,  and  further 
provides  for  them  to  be  indexed  by  the  at- 
torney general,  and  that  the  indexes,  with 
the  journals,  shall  be  delivered  to  the  con- 
tractor who  shall  print  and  bind  the  same 
without  delay.  Here  is  a  statutory  recog- 
nition of  the  daily  printed  pamphlets  as 
*'the  journals,"  and  a  provision  for  a  reprint 
of  them  by  a  contractor.  There  is  no  pro- 
vision for  any  official  to  examine  and  certify 
to  the  correctness  of  the  work  of  the  con- 
tractor, but,  when  he  completes  the  work 
of  printing  and  binding  the  copies  made 
by  him  of  the  original  journals,  he  is  to 
deliver  260  of  them  to  the  secretary  of  state, 
who  is  to  furnish  certain  officials  with  a 
copy,  "and  retain  in  his  office  the  remaining 
copies  for  gratuitous  distribution  to  any- 
one who  may  desire  a  copy  and  will  deposit 
or  forward  a  sufficient  amount  to  prepay 
postage  thereon."  These  bound  volumes, 
which  purport  to  be  a  reprint  of  the  original 
journals  of  each  day,  are  not  examined  or 
corrected  by  the  members  of  the  respective 
houses,  and  errors  could  readily  be  made 
in  the  printing  and  compilation  which  they 
would  have  no  opportunity  to  detect,  or 
correct  if  detected.  It  would  be  dangerous, 
indeed,  to  give  absolute  verity  to  the  prod- 
uct of  the  work  of  a  contractor  who  was 
not  an  officer  of  the  state,  and  whose  mis- 
takes could  destroy  the  work  of  the  legis- 
lature constitutionally  performed.  This  does 
not  apply  to  the  daily  pamphlets,  which 
are  placed  on  the  desk  of  every  member  of 
the  legislature,  and  ample  opportunity  af- 
L.R.A.1918C. 


forded  to  correct  all  errors,  typograpMeal 
or  otherwise;  th^  corrections  appearing  in 
the  journal  of  the  succeeding  legislative  day- 

In  the  case  of  State  ex  rel.  Turner  v. 
Hocker,  36  Fla.  358,  18  So.  767,  Mr.  Jus- 
tice Taylor  who  delivered  the  opinion  of  the 
court  said:  "It  is  well  settled  that  the 
journals  kept  1:^  the  two  houses  of  the 
legislature  of  their  proeeMings  are  public 
records  of  which  the  courts  will  take  judicial 
notice. 

In  the  case  of  Bloxham  v.  Florida  G.  ft 
P.  R.  Co.  35  Fla.  625,  17  So.  902,  the  court, 
in  order  to  sati^fv  itself  about  a  matter  not 
in  the  record,  examined  the  articles  of  in- 
corporation o(  the  Florida  Central  &  North- 
ern Railroad  Company  which  were  on  file  in 
the  office  of  the  secretary  of  state,  and  used 
the  information  thus  derived  in  reaching  a 
conclusion  on  eertain  aspeets  of  the  case. 

In  the  case  of  Wade  v.  Atlantic  Lumber 
Co.  supra,  this  court  took  judicial  notice  of 
the  journals  of  tho  two  houses  of  the  legis- 
lature. In  that  ease  an  act  granting  lands 
to  the  Atlantic,  Suwannee  River,  &  Gulf 
Railroad  Company  was  attacked  on  de- 
murrer to  a  bill,  one  of  the  grounds  being 
that  the  title  of  the  act  was  insufficient  to 
embrace  the  land  grant.  This  court  resorted 
to  the  journals  of  the  senate  and  house,  and 
followed  the  bill  in  its  course  through  those 
bodies  and  in  the  joint  committee  on  en- 
rolled bills,  and  found  that  the  title  of  the 
bill  as  introduced  and  voted  on  was  differ- 
ent from  and  more  restricted  than  the  title 
as  published  in  the  printed  acts  as  chapter 
4267,  Laws  of  Florida.  Acts  of  1893,  and 
treated  the  act  as  having  th«  more  restric- 
tive title  which  the  court  took  judicial  no- 
tice of  from  its  examination  of  the  journals 

In  these  cases  the  court  acted  in  accord- 
ance with  a  well-established  rule  that  those 
things  of  which  a  court  may  take  judicial 
notice  require  no  proof.  Thus,  in  State  v. 
Main,  60  Conn.  123,  36  L.R.A.  623.  61  Am. 
St.  Rep.  30,  37  Atl.  80,  the  court  said: 
"Judicial  notice  takes  the  place  of  proof, 
and  is  of  equal  force.  As  a  means  of  estab- 
lishing facte  it  is,  therefore,  superior  to 
evidence.  In  its  appropriate  field  it  dis- 
places evidence,  since,  as  it  stands  for  proof, 
it  fulfils  the  object  which  evidence  is  de- 
signed to  fulfil,  and  makes  evidence  unneces- 
sary. ...  If,  in  regard  to  any  subject 
of  judicial  notice,  the  court  should  permit 
documents  to  be  referred  to  or  t«stimonv 
introduced,  it  would  not  be  in  any  proper 
sense  the  admission  of  evidence,  but  simply 
a  resort  to  a  convenient  means  of  refreshincr 
the  memory,  or  making  the  trior  aware  of 
that  of  which  everybody  ought  to  be  aware. 
State  v.  Morris,  47  Conn.  179,  180." 

We  take  the  following  from  volume  16, 
R.  C.  L,  pp.  1060,  V^U    "Judicial  knowl- 
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;e  in  any  case  is  by  no  means  determined 
or  limited  by  the  knowledge  of  the  particu- 
lar judge  or  court.  Where  a  judge  is  per- 
wnallj  conversant  with  a  fact  which  is 
judicially  cognizable,  proof  thereof  is,  of 
course,  not  required.  But  judicial  notice  is 
uken  only  of  those  matters  which  are  'com- 
monly' known.  And  therefore  individual 
and  extrajudicial  knowle<|ge  on  the  part  of 
A  judge  will  not  dispense  with  proof  of  facts 
not  judicially  cognizable,  and  cannot  be  re- 
feorted  to  for  the  purpose  of  supplementing 
the  record.  On  the  other  hand,  it  is  not 
essential  that  matters  of  judicial  cognizance 
be  actually  known  to  the  judge.  If  tbey 
are  proper  subjects  of  judicial  knowledge 
the  judge  may  inform  himself  in  any  way 
which  may  seem  best  to  his  discretion,  and 
act  accordingly." 

On  the  question  now  under  consideration, 
—the  right  of  this  court  to  take  judicial 
notice  of  the  legislative  journals, — Chamber- 
layne  in  his  work  on  the  Modern  Law  of 
Evidence,  vol.  1,  $  661,  says:  "Journals  of 
a  branch  of  the  legislature  are  public  rec- 
ords. 'They  prove  their  own  authenticity.' 
Being  kept  in  virtue  of  a  provision  of  law 
judicially  known  to  the  judge,  their  e.Yist- 
ence  and  function  in  legislation  are  also 
judicially  known.  Judges  of  a  majority  of 
American  states  hold  that  they  may  resort 
to  these  journals  for  the  purpose  of  ascer- 
tiining  what  is  the  law  which  they  are 
charged  with  the  responsibility  of  knowing 
at  their  peril,  when  a  statute  went  into 
effect  whether  it  was  properly  enacted,  and 
facts  of  similar  nature.  In  so  doing  they 
judicially  notice  facts  brought  to  their  at- 
tention on  such  inspection,  and  give  effect  to 
them,  even  to  the  extent  of  controlling  the 
official  certificate  of  enactment." 

Jndge  Cooley  announces  the  same  doctrine 
in  his  work  on  Constitutional  Limitations 
»nd  as  a  justice  of  the  supreme  court  of 
Michigan.  In  the  seventh  edition,  p.  193, 
of  the  former  he  says:  "Each  house  keeps 
a  journal  of  its  proceedings,  which  is  a  pub- 
lic record,  and  of  which  the  courts  are  at 
liberty  to  take  judicial  notice." 

In  the  case  of  People  ex  rel.  Drake  v. 
Mahaney,  13  Mich.  481,  he  says:  "As  the 
courts  are  bound  judicially  to  take  notice 
of  what  the  law  is,  we  have  no  doubt  it  is 
our  right,  as  well  as  our  duty,  to  take  no- 
tice not  only  of  the  printed  statute  books, 
hut  also  of  the  journals  of  the  two  houses, 
to  enable  us  to  determine  whether  all  the 
constitutional  requisites  to  the  validity  of 
a  statute  have  been  complied  with." 

The  supreme  court  of  Wisconsin  says: 
"The  courts  will  take  judicial  notice  of  the 
statute  laws  of  the  state,  and  to  this  end 
they  will  take  like  notice  of  the  contents 
^♦f  the  Journals  of  the  two  hoU'?ep  of  the 
I.n.A.l<>18C. 


legislature  far  enough  to  determine  whether 
an  act  published  as  a  law  was  actually 
passed  by  the  respective  houses  in  accord- 
ance with  constitutional  requirements." 
McDonald  v.  State,  80  Wis.  407,  50  N.  W. 
186. 

The  case  of  Worthen  v.  Badgett,  32  Ark. 
496,  was  submitted  on  demurrer  to  a  bill 
to  which  was  attached  as  an  exhibit  a  tran- 
script from  a  house  journal  which  failed 
to  show  that  the  bill  passed,  but  the  court 
went  beyond  the  proof  thus  submitted,  and 
made  "a  personal  examination  of  the  house 
journal,"  which  had  not  been  offered  in  evi- 
dence, and  decided  the  case  upon  what  it 
found  from  its  personal  inspection.  In  all 
the  states  where  the  rule  exists  that  the 
validity  of  a  law  may  be  impeached  by  the 
journals,  and  some  which  hold  the  contrary 
rule,  the  court*  take  judicial  notice  of  the 
journals.  See  Stein  v.  Leeper,  78  Atl.  517; 
Worthen  v.  Badgett,  3S  Ark.  496;  Evans- 
ville  v.  State,  118  Ind.  426,  4  L.R.A.  93, 
21  N.  E.  267;  Spangler  v.  Jacoby,  14  111. 
297,  68  Am.  Dec.  871;  Barnard  v.  Gall,  48 
La.  Ann.  959,  10  So.  5;  Legg  v.  Annapolis, 
42  Md.  203;  People  ex  rel.  Drake  v.  Ma- 
haney, 13  Mich.  481;  State  ex  rel.  Douglas 
County  V.  Frank,  61  Neb.  679,  85  N.  W. 
956;  Re  Opinion  of  Justices,  52  N.  H.  622; 
People  ex  rel.  Scott  v.  Chenango,  8  N.  Y.  317 ; 
Miller  v.  State,  3  Ohio  St.  475;  Portland 
V.  Yidt,  44  Or.  439,  102  Am.  St.  Rep.  633, 
75  Pac.  706;  State  ex  rel.  Atty.  Gen.  v. 
Piatt,  2  8.  C.  150,  16  Am.  Rep.  647;  Wil- 
liams ▼.  State,  6  Lea,  549;  Ritchie  v.  Rich- 
ards, 14  Utah,  345,  47  Pae.  670;  Re  Wei- 
man,  20  Vt.  653,  Fed.  Cas.  No.  17,407; 
Osbum  V.  Staley,  5  W.  Va.  85,  13  Am.  Rep. 
640;  McDonald  r.  State,  80  Wis.  407,  50 
N.  W.  185;  State  ex  rel.  Sullivan  v.  Schnit- 
ger,  16  Wyo.  479,  95  Pac.  698;  Blake  v. 
National  Banks,  23  Wall.  307,  23  L.  ed.  119; 
Gardner  v.  Collector  (Gardner  v.  Barney)  6 
Wall.  499,  18  L.  ed.  890.  This  rule,  which 
is  in  accord  with  sound  reason,  is  supported 
by  the  great  weight  of  the  authorities. 

In  determining  the  validity  of  a  law  found 
upon  the  statute  books,  where  it  is  attacked 
upon  the  ground  that  the  oonatitutional  re- 
quirements were  not  obMTved  in  its  passage 
through  the  legislature,  the  courts  should 
not  exclude  from  their  Imowiedge  matters  of 
general  and  common  knowledge  which  they 
are  presumed  to  share  with  the  public  gen- 
erally. This  does  not  mean  knowledge  which 
they  individually  possess  by  reason  of  per- 
sonal investigation  and  research,  but  mat- 
ters of  common  notoriety  which,  because  of 
such  notoriety,  they  share  or  should  share  in 
common  with  the  public.  It  has  been  well 
said,  however,  that  "This  power  is  to  be  ex- 
ercised by  courts  with  caution.    Care  must 
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be  taken  that  the  requisite  notoriety-  exists." 
Brown  v.  Piper,  91  U.  8.  37,  23  L,  ed.  200 

The  courts  of  the  land,  which  are  diarged 
with  the  great  responsibility  of  determining 
matters  upon  which  the  life  and  death  of  a 
human  being  may  depend,  can  well  be  trust- 
ed tar  exercise  the  proper  caution  in  deter- 
mining what  matters  they  will  take  judicial 
notice  of.  It  is  upon  the  wisdom  and  dis- 
cretion of  the  judges  of  our  courts  that  the 
doctrine  of  judicial  notice  must  rest. 

In  this  state  the  Constitution  requires 
each  house  of  the  legislature  to  ''keep  a  jour- 
nal of  its  proceedings  which  shall  be  publish- 
ed," and  it  is  a  matter  of  common  and  gen- 
eral knowledge  that  the  senate  and  house  of 
representatives  cause  the  record  of  their  pro- 
ceedings to  be  published  daily  in  pamphlet 
form  and  distributed  generally  throughout 
the  state,  and,  where  the  validity  of  a  stat- 
ute is  attacked  on  the  ground  that  the  con- 
stitutional requirements  in  its  passage  by 
the  legislature  were  not  obeyed,  it  is  our 
duty  to  take  judicial  notice  of  these  jour- 
nals, to  satisfy  ourselves  about  what  act- 
ually transpired  in  the  passage  of  the  act. 
This  we  have  done,  and  as  the  daily  printed 
journal  of  June  4,  1913,  kept  by  the  senate, 
which  we  have  before  us,  and  of  which  the 
court  takes  judicial  notice,  shows  that  the 
yea  and  nay  vote  on  the  final  passage  by 
the  senate  of  chapter  6500  was  entered  on 
the  senate  journal  immediately  before  an 
entry  stating  that  the  bill  passed  the  senate, 
Huch  vote  being  20  to  8  for  the  passage  of  the 
bill,  the  mere  fact  that  the  bound  copies  of 
the  journals,  printed  and  bound  by  a  con- 
tractor under  the  statute  and  filed  with  the 
secretary  of  state,  do  not  show  such  yea  and 
nay  vote  in  immediate  connection  with  the 
entry  that  the  bill  here  considered  passed 
the  senate,  but  such  vote  does,  by  mistake 
or  otherwise,  appear  on  the  same  page  in 
connection  with  the  final  passage  by  the  sen- 
ate of  another  bill,  does  not  overcome  the 
probative  force  of  the  daily  journal  kept  by 
the  senate  under  the  Constitution,  of 
which  daily  printed  journal  the  court  takes 
judicial  notice  without  proof. 

It  appearing  from  the  daily  journal  of  the 
senate  of  June  4,  1913,  that  the  vote  on  the 
final  passage  of  the  hill  was  taken  by  yeas 
and  nays,  was  entered  on  the  journal  of  the 
senate,  and  passed  by  a  vote  of  20  yeas  to  8 
nays,  the  obiection  to  the  law  on  this  ground 
is  not  sustained. 

Before  leaving  this  branch  of  the  case  we 
call  the  attention  of  the  legislature  to  the 
fact  that  there  is  no  provision  in  our  laws 
for  filing  the  daily  printed  journals  of  the 
respective  branches  of  the  legislature  in  the 
ofiice  of  the  secretary  of  state  or  elsewhere, 
where  they  may  be  at  all  times  available  to 
the  courts. 

The  next  ground  of  attack  on  the  bill  is 
L.R.A.1018C. 


that  it  is  in  violation  of  %  30,  art.  3,  of  the 
Constitution,  which  provides  that  **laws 
making  appropriations  for  salaries  of  public 
ofiicers  and  other  current  expenses  of  the 
state  shall  contain  provisions  on  no  other 
subject.'* 

It  is  contended  by  the  appellee  that  be- 
cause the  bill  creating  the  State  Tax  Com- 
mission contained  a  section  making  an  ap- 
propriation for  the  payment  of  the  salaries 
of  the  Commissioners,  it  is  in  contravention 
of  the  Constitution.  Such  a  construction 
eliminates  the  second  clause  of  the  para- 
graph, "and  other  current  expenses  of  the 
state,"  and  extends  the  restriction  to  any 
law  containing  an  appropriation  for  the 
salary  of  an  official.  This  provision  of  the 
Constitution  must  be  considered  in  its  en- 
tirety, and  when  so  construed  it  becomes  ap- 
parent that  it  refers  to  what  is  known  as  the 
General  Appropriation  Bill.  No  more  apt 
words  than  ''balaries  of  public  officers  and 
other  current  expenses  of  the  state"  could  be 
used  to  describe  the  law  in  whioh  such  ap- 
propriations are  made  at  each  legislative 
session.  This,  however,  will  not  prevent  a 
law,  other  than  the  General  Appropriation 
Bill,  the  purpose  of  which  is  to  provide  for 
salaries  and  other  current  expenses  of  the 
state,  from  being  obnoxious  to  the  provisicm 
of  the  Constitution  under  consideration.  In 
the  advisor}'  opinion  of  Mr.  Justice  Wcsteott 
in  14  Fla.  2ft3,  <he  governor  asked  the  opin- 
ion of  the  judges  of  the  supreme  court  "upon 
the  proper  construction  to  be  put  upon  the 
aforesaid  §  3  of  the  General  Appropriation 
Bill,"  and  in  answering  the  inquiry  Mr.  Jus- 
tice Westcott  says :  '^Ihe  third  section  of  the 
'General  Appropriation  Bill  which  you  call 
our  attention  to,'*  etc.  Thus  both  the  execu- 
tive and  judicial  departments  of  the  gov- 
ernment stand  sponsors  for  calling  laws 
described  m  §  30,  art.  3,  "General  Appro- 
priation Bills.*'  As  the  law  under  consider- 
ation in  the  first  advisory  opinion  was  one 
'^providing  for  salaries  of  public  oflicers  and 
other  current  expense  of  tlie  state  govern- 
ment,*' called  by  tlie  governor  and  the 
supreme  court  the  "General  Appropriation 
Bill,''  the  decision  applies  exclusively  t^i 
such  laws. 

In  the  second  Advisory  Opinion  of  tbe 
Justices,  14  Fla.  285,  §  2,  art.  11,  of  the  Con- 
stitution, which  provides  for  raising  rev- 
enues for  the  government,  and  §  30,  art.  o,  in 
relation  to  "laws  making  appix>priationa  for 
salaries  of  publir-  officers  and  other  current 
expenses  of  the  state,"  were  under  consider- 
ation, and  Mr.  Justice  Westcott  said:  •^t 
would  st^em  to  follow^  from  this  that  the 
spirit,  if  not  the  letter,  of  the  Constitution, 
renders  the  junction  of  a  law  making  appro- 
priations for  Mlaries  and  other  current  ex- 
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peases  with  any  otli«r  Bubjeot  obnoxious  to 
the  charge  of  a  violation  ol  itB  provisionfl." 
Construing  these  opiaiona  together,  it  is 
apparent  that  it  waa  the  General  Appro- 
priation Bill  that  he  referred  to  when  he 
md  there  must  not  be  a  junction  therein 
with  any  other  subject  and  was  but  a  reit- 
eration of  the  law  announced  in  the  firat  ad- 
visory opinion  aa  to  what  should  not  be  con- 
tained in  the  General  Appropriation  Bill. 
Wherever  in  this  advisory  opinion  the  words, 
"law  making  apprcipriations  iix  salaries  of 
public  officers  and  other  current  expenses  of 
the  state,"  are  uaed,  they  must  be  taken  to 
mean  the  General  Appropriation  Bill,  be- 
cause, in  the  first  advisory  opinion,  he  used 
that  term  to  describe  such  a  law  as  referred 
to  in  §  30,  art.  3,  of  the  Constitution.  As 
if  apprehensive  lest,  in  a  case  such  as  that 
aow  under  consideration,  isolated  sentences 
from  their  opinion  might  be  cited  for  a  pur- 
pose other  than  the  court  intended,  it  added 
with  prophetic  vision  this  clarifying  para- 
<4raph:  "It  would  not,  however,  result  from 
thia  that  a  specific  provision  for  the  pay- 
ment of  expenses,  necessary,  proper,  inci- 
dental, or  growing  out  of  a  law  itself,  or 
which  may  be  deemed  needful  in  carrying  it 
or  its  subject  into  execution,  would  not  be 
valid,  because  such  akprovision,  being  matter 
properly  connected  with  the  subject  of  the 
law  as  expressed  in  the  title,  would  not  be 
prohibited  by  the  Constitution.  For  in- 
stance, the  provisions  for  the  payment  of 
ihe  persons  employed,  and  the  expenses  ot 
all  kinds  incurred  in  the  assessment  and 
't)Uection  of  the  revenue,  are  matters  proper- 
ly connected  with  such  assessment  and  col- 
lection, and  cannot  be  disconnected  there- 
irom." 

In  the  case  of  State  v«  Southern  Land  & 
I  imlier  Co.  46  Fla.  374,  33  So.  999,  a  dia- 
linction  is  drawn  between  general  appropria- 
tion laws,  and  a  law  making  an  appropria- 
tion. In  that  case  an  attack  was  made  on 
tite  tax  levy  for  state  board  of  health  pur- 
poiies,  and  Uiis  court  said :  "It  is  contended 
that,  inaamuch  aa  there  is  no  appropria- 
tion for  board  of  health  purposes  in  the  Gen- 
eral Appropriation  Law  of  1B97,  there  could 
he  no  levy  for  that  purpose,  as  such  a  levy 
vouid  violate  §§  3  and  4,  art.  9,  of  the  Con- 
>titution.  The  legislature  seems  to  have  re- 
garded S  794,  Revised  Statutes,  as  being,  ex 
proprto  yigore,  equivalent  to  an  appropria- 
tion law,  as  we  can  discover  no  appropria- 
tion in  the  General  Appropriation  I^ws  for 
the  board  of  health  purposes.  This  is  the 
practical  construction  placed  upon  the  sec- 
tion by  the  administrative  officers  of  the 
Htate,  and  we  think  the  language  of  the  sec- 
tion warrents  this  confttruetion,  especially  so 
taken  in  connection  with  §  1,  art.  15,  of  the 
(institution.  No  error  of  law  appears  in 
the  rate  of  state  taxation  for  1897.'' 
I-R.A.1918C. 


Section  784,  Sftviaed  Statutes,  which  Mr. 
Juatice  Hocker,  who  deliTered  the  opinion 
of  the  court,  said  was  equivalent  to  an  ap- 
propriation law,  is  §  20  ol  the  State  Board 
ol  Health  Act,  passed  at  the  extra  session 
of  the  legislature,  1889  (Laws  1889,  Ex. 
Seas.  chap.  3839),  whieh  provides  t  There 
shall  be  levied  and  collecAed  annually  upon 
the  assessable  property  of  the  state  a  tax  of 
one  half  mill  to  create  a  special  fund  for  the 
maintenance  and  support  of  the  state  board 
of  health  other  than  for  maintenance, 
quarantine  or  maritime  sanitatioe." 

Ihere  seems  to  be  no  reason  why  an  aet^ 
the  general  purpose  of  which  is  not  to  make 
appropriations  for  salaries  of  puldic  offleiala 
and  for  current  expenses  of  the  state,  may 
not,  aa  waa  said  by  Judge  Westcott,  nmke 
provision  for  the  payment  of  expenaes  necea^ 
sary,  proper,  incidental,  or  growing  out  of 
the  law  itself,  including  payment  of  the  per- 
sons employed;  while  experience  teaches  the 
wisdom  of  the  constitutional  inhibition 
against  including  in  a  general  appropriation 
bill  provisions  on  any  other,  aubjeet.  The 
purpose  of  such  a  provision  is  generally  eon- 
ceded  to  be  to  prevent  including  in  bills  ap* 
propriating  money  to  carry  on  the  govern- 
ment  of  the  state  meaaures  foreign  to  that 
purpoae,  and,  by  taking  advantage  of  the 
necessities  of  the  state,  force  the  legislature 
to  adopt  them,  or  stop  the  entire  machinery 
of  the  government  for  want  of  funds  to  carry 
it  on. 

The  conatitutiona  of  moat,  if  not  all,  the 
states  have  provisions  similar  to  §  30,  art. 
3,  of  our  Constitution,  but  we  have  been 
able  to  find  a  decision  irom  only  ooe  state, 
Oregon,  whose  constitutional  provision  ia 
identical  with  ours.  Other  decinons  relat- 
ing to  constitutional  provisiona  differing 
somewhat  from  oura  have  been  cited  which, 
though  interesting,  are  not  sufficiently  in 
point  to  be  guiding. 

Section  7,  art.  9,  of  the  Oregon  Constitu- 
tion provides:  ''Laws  making  appropria- 
tions for  the  salaries  of  public  officers  and 
other  current  expenses  of  the  state,  shall 
contain  provisions  upon  no  other  subject." 

That  is  the  exact  language  ol  the  pro- 
vision of  our  Constitution,  and  an  attack 
was  made  on  the  Workmen's  Compensation 
Act  (Or.  Laws  1913,  p.  188)  on  the  ground 
that  it  was  in  contravention  of  this  provi- 
si(m  of  the  Oregon  Constitution.  So  much 
was  said  by  the  court  that  is  applicable  to 
the  instant  case,  both  as  to  the  law  and 
l^islative  practice,  that  we  quote  at  length 
from  the  opinion :  "The  evident  purpose  of 
this  provision  was  to  prevent  mattera  for- 
eign to  the  general  purpose  of  appropria- 
tion billd  being  attached  to  them  as  riders, 
thereby  taking  advantage  of  the  necessity  of 
the  state  for  money  to  defray  its  current 
expenses  and  to  pay   its   officers,  to  paas 
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meftsures  that  perhaps  would  otherwise  have 
been  defeated.  The  instant  act  is  not  (iri- 
marily  an  act  to  appropriate  money  to  pay 
salaries  or  other  current  expenses.  It  is  not 
an  appropriation  bill  in  the  sense  that  bills 
providing  for  general  current  expenses  or 
salaries  of  the  constitutional  ofiSces  of  the 
state  are  such.  We  have  lieen  cited  to  no 
caee,  in  this  state  or  elsewhere,  where  a  pro- 
vision similar  to  the  one  at  bar  has  been 
construed  in  accordance  with  counsel's  con- 
tention, and  in  this  state  contemporary  leg- 
islative construction  has  been  the  other  way 
Thus,  at  the  first  regular  session  of  the  leg- 
islature held  after  the  adoption  of  the  Con- 
stitution we  find  an  act,  entitled  'An  Act 
for  the  Appointment  of  a  Librarian  and  De- 
fining His  Duties'  (Laws  1860,  p.  64),  was 
passed,  creating  the  office  of  the  state  li- 
brarian, defining  his  duties,  prescribing 
the  hours  during  which  he  should  keep  the 
library  open,  and  appropriating  $400  an- 
nually for  the  purchase  of  books  and  $150 
annually  for  his  salary.  The  president  of 
the  senate,  the  speaker  of  the  house,  and 
many  members  of  both  houses  had  been 
members  of  the  constitutional  convention. 
From  that  time  to  the  present  it  is  safe  to 
say  that  there  has  not  been  a  session  of  the 
legislature  where  similar  acts  have  not  been 
passed.  Some  of  them  are:  The  Food  and 
Dajry  Commission  Act;  the  Immigration 
Commission  Act,  passed  in  1885;  the  Fish 
Commission  Act,  in  1887;  the  State  Board 
of  Horticulture  Act,  in  1895;  the  Bureau 
of  Labor  Statistics  Act,  in  1003;  the  act 
creating  the  office  of  state  engineer,  and 
providing  a  water  code,  in  1905;  the  Bank 
Examiner  Act,  the  Railroad  Commission 
Act,  and  the  Sheep  Inspector  Act,  in  1907; 
the  act  creating  the  office  of  insurance  com- 
missioner and  a  fund  known  as  the  'insur- 
ance fund,'  and  the  act  creating  our  present 
water  board,  in  1909;  the  act  creating  the 
state  forestry  board,  and  the  act  providing 
for  the  construction  of  a  branch  insane  asy- 
lum in  Eastern  Oregon,  in  1911;  the  act  pro- 
viding for  a  state  industrial  school  for  girls; 
an  act  creating  an  Industrial  Welfare  Com- 
mission ;  an  act  creating  the  State  Highway 
Commission;  and  an  act  creating  the  State 
Live  Stock  Sanitary  Board,  in  191S.  Most 
of  these  acts  fixed  the  salary  or  compensa- 
tion of  the  officers  designated  to  carry  out 
their  purposes,  and  appropriated  the  money 
necessary  to  pay  such  salaries  and  to  accom- 
plish the  general  objects  for  which  the  law 
was  enacted.  An  examination  of  the  late 
session  laws  of  other  states  having  identical 
or  similar  provisions  in  their  constitutions 
shows  that  the  same  legislative  practice  has 
been  pursued  in  these  jurisdictions,  so  that 
it  may  be  said  practically  the  uniform  con- 
temporaneous construction  of  this  section 
L.R.A.3918C. 


of  the  Constitution  is  that  it  does  not  pro- 
hibit the  legislature  from  passing  an  act 
designed  to  effect  a  particular  purpose,  and 
in  the  same  act  to  provide  the  funds  neces- 
sary to  accomplish  that  purpose.''  Evan- 
hoff  V.  State  Indnstrial  Acci.  ConamissioD. 
78  Or.  503,  154  Pac.  106. 

Judged  by  a  long  line  of  enactments  by 
the  legii^lature,  that  co-ordinate  braneh  of 
the  government  has  placed  on  §  30,  art.  3, 
of  our  Constitution  a  construction  in  ac- 
cord with  Mr.  Justice  Westcott's  opinion, 
that  a  specific  provision  for  the  payment  of 
expenses  necessary,  proper,  incidental,  or 
growing  out  of  a  law  itself,  including  pro- 
visions for  the  payment  of  persons  em- 
ployed, is  not  prohibited  by  the  Constitu- 
tion; for  ever  «*ince  it  went  into  effect  in 
1887  laws  have  been  passed  creating  officer, 
prescribing  the  powers  and  duties  of  the 
incumbents,  and  making  appropriations  for 
their  salaries.  In  both  the  special  and  the 
regular  sessions  of  the  legislature  of  1889 
there  were  several  members  who  were  dele- 
gates to  the  constitutional  convention  that 
ordained  §  30,  art.  3.  At  the  former  the 
state  board  of  health  was  created  hy  an  act 
which  enimierated  its  provisions,  defined  \u 
duties,  and  provided  for  a  state  health  of- 
ficer who  should  receive  a  salary  of  $3,000 
"out  of  funds  hereinafter  provided,  together 
with  his  actual  traveling  expenses,"  Die 
regular  se^ion  of  1889  created  the  office  of 
state  chemist  and  inspector  of  fertilizprg, 
and  provided  for  their  salaries.  Since  then 
the  legislature  has,  from  time  to  time,  given 
its  sanction  to  such  acts,  among  which  are 
the  following:  Providing  for  the  office  of 
inspector  of  feeding  stuffs  and  fertilizers: 
for  bank  examiners:  state  geologist;  in- 
spectors for  chemical  division  of  the  agri- 
cultural department;  inspector  of  nursery 
stock;  rural  school  inspectors;  state  labor 
inspector;  hotel  commission:  shellfish  com- 
mission; state  highway  commissions  state 
board  of  examiners  of  teachers;  live  stock 
sanitary  board;  and  state  marketing  com- 
missioners. The  last  three  were  enacted  in 
1917.  All  of  these  laws  make  appropris- 
tions  for  salaries  and  expenses,  and  some 
have  never  been  provided  for  in  the  general 
appropriation  bill,  or  other  special  law. 
None,  however,  include  "other  current  ex- 
penses of  the  state." 

The  construction  placed  by  the  legislature 
on  this  provision  of  the  Constittrtion  is  en- 
titled to  weight  with  the  courts^  when  there 
is  doubt  as  to  the  constitutionality  of  a 
law.  This  does  not  mean,  however,  that  if 
the  legislature  clearly  violates  a  constitu- 
tional provision,  the  frequent  repetition  of 
the  wrong  will  create  a  right:  but,  as  was 
said  by  Mr.  Justice  Johnson  in  Ogden  v. 
Saunders  12  Wheat.  213,  text    290,    6    L. 
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mL  606,  632:  ''It  prooe«iU  upon  the  pire- 
sumption  thai  the  oQat«]ii|»orariet»  of  the 
Constitution  hav^  claims  to  our  deference, 
on  the  quebtion  of  rights  because  they  had 
the  best  opportunitiee  of  informing  them- 
reived  of  the  understanding  of  the  framers 
of  the  Conetitiition,  and  cd  the  sense  put 
upon  it  by  the  people,  when  it  was  adopted 
by  them.'' 

Judge  Ckmley  in  hie  w«urk  on  Constitution- 
a1  Limitationsy  7th  ed.  pi  102.  says  i  "But 
where  there  has  been- a  practical  construe* 
lion,  which  has  been  acquiesced  in  for  a  con- 
siderable period,  considerations  in  favor  of 
adhering  to  this  construction  sometimes 
pr&>eQt  themselves  to  the  courts  with  a 
plausibility  and  force  which  it  is  not  easy 
to  resist.  Indeed,  where  a  particular  con- 
struction has  been  generally  accepted  as  cot- 
rectf  and  especially  when  this  has  occurred 
contemporaneously  with  tiie  adoption  of  the 
CoustitutioD,  and  by  those  who  had  oppor- 
tunity to  understand  the  intention,  of  the 
instrument,  it  is  not  to  be  denied  that  a 
strong  presumption  exists  that  the  construc- 
tion rightly  interprets  the  intention.  And 
where  this  hab  been  given  by  officers  in  the 
discharge  of  their  official  duty,  and  rights 
have  accrued  in  reliance  upon  it,  which 
would  be  devested  by  a  decision  that  the 
construction  was  erroneous,  the  argument 
sb  inconvenienti  is  sometimes  allowed  to 
hare  very  great  weight/' 

In  Bloxham  ▼.  Consumers'  Electric  Light 
k  Street  R.  Co.  36  Fla.  51»,  20  L.K.A.  507, 
51  Am.  St.  Rep.  44,  18  ^.  444,  it  was  held 
that  ''a  practical  construction  of  a  statute 
by  a  governmental  department,  while  not 
of  such  high  authority  as  a  judicial  inter- 
pretation of  the  act,  is,  when  not  in  conflict 
with  the  Constitution  or  the  plain  intent  of 
the  act,  of  great  persuat^ive  force  and  ef- 
fieacv/' 

All  the  acts  of  the  legisl^ure  which  we 
have  mentioned  herein  are  of  the  same  gen- 
eral character  as  that  under  oonaidaration. 
They  provide  for  the  performance  of  certain 
duties  by  officers  or  other  persons,  and  make 
appropriations  for  their  Halaries  and  ex- 
penses, and  they  have  been  recognized  by 
the  executive  branch,  by  making  appoint- 
ments thereunder,  and  paying  the  salaries 
and  expenses  provided  for,  in  most  instances 
without  an^'  provision  being  made  therefor 
in  the  general  appropriation  bill.  Thus,  to 
guide  us  to  some  extent,  we  have  the  inter- 
pretation put  upon  such  laws  by  the  legis- 
lative and  exeeutive  branches  of  the  gov- 
enunent.  As  was  said,  however,  in  the  case 
of  Evanhoff  v.  !::<tate  Industrial  Acd.  Com- 
mission, supra :  ''While  such  a  construction 
will  not  be  permitted  to  overturn  and  ren- 
tier nugatory  a  clear  provision  of  the  Con- 
stitution, in  cases  where  the  meaning  of  a ' 
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olauM  in  the  inatvument  i«  •  capable,  ol  two 
laatftrpretationB^  it  is  entitM  to  great 
weight." 

In  the  ense  under  ecnaidmration  wo  have 
na  doubt  about  the  validity  of  thia  act,  and  ' 
the  eonstruotion  placed  on  it  by  the  l^itf'* 
lative  and  exeeative  departments  of  the 
government  eonflrms  rather  than  infliueneea 
our  conciuaion. 

We  are  strongly  of  the  opinifm  that  this 
act  is  not  in  contravention  of  §  30»  ast.  3, 
of  the  Conetitution,  because  it  ia  not  a  law 
"making  appropriations  for  the  salaries  of 
public  officers  and  other  current  expensea 
of  the  state,"  but  is  one  inaugurating  a 
new  governmental  policy  in  the  assessment 
of  property  for  taxes,  and  is  a  comprehen* 
sive  s^ieme  embracing  the  entire  state  and 
affecting  the  taxation  of  all  property  in  tha 
state.  The  matter  of  appropriations  for 
carrying  the  law  into  effect  is  but  a  SBUtU 
part  of  the  great  purpose  of  the  aet. 

The  appellee  next  contends  that  because 
the  aet  makes  a  continuing  appropriatloa 
it  is  in  eontrarention  of  §  2,  art.  9,  of  the 
Constitution  which  says  that  ''the  legisla- 
ture shall  provide  for  raising  revenue  suffi- 
cient to  defray  the  expenses  of  the  state 
for  eaeh  fiscal  year." 

We  fail  to  And  in  this  provision  of  the 
Constitution  any  inhibition  on  the  power  of 
the  legislature  to  make  continuing  appro- 
priations. Most,  if  not  all,  the  laws  here^ 
inbefore  mentioned  contained  continuing  ap- 
propriations, and  the  power  of  the  legisla- 
ture to  do  this  having  been  sustained  in  the 
case  of  State  v.  Smithern  Land  &  Timber 
Co.  46  Fla.  874,  33  8o.  999,  it  dispoaea  of 
this  contention. 

The  judgment  is  reversed. 

Taylor,  Whitfteia,  and  SUlia,  JJ.,  ^nd 
Wills,  Circuit  Judge,  concur.  West,  J., 
disqualified. 

EUlis,  J.,  concurring: 

I  think  that  the  w^ord  "journal,"  as  used 
in   §   12   of  article   3   of  the   Constitution, 
which  requires  each  house  of  the  legislature 
to  keep  a  journal  of  its  own  proceedings  and 
to  publish  the  same,  and  as  used  in  §  17 
of  the  same  article,  which  requires  the  vote 
on  the  final  passage  of  every  bill  or  joint 
resolution  to  be  taken  by  yeas  and  nays  and- 
entered  on  the  journal  of  each  house,  means 
the  record  of  the  proceedings  of  each  house 
aa  it  is  daily  made  and  published  in  pam-< 
phlet  form  and  placed  eaxih  morning  upon. 
the  desks  of  the  members  for  correction  and' 
approval. 

The  bound  copies  of  the  journals  which 
the  contractor  for  the  public  printing  is  re- 
quired, under  §§  657  and  ^60  of  the  General 
Statutes,  to  print  and  bind  and  deliver  to. 
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the  flecretarjr  of  state  for  distribution  to 
the  officials  named  therein,  are  not  verified 
copies,  nor  can  they  be  said  to  be  reprints 
in  the  sense  that  they  are  new  impressions 
*  from  the  same  molds  or  forms  upon  which 
the  journals  or  daily  pamphlets  were  printed. 

Ttie  burden  of  showing  that  an  act  of  the 
legislature  which  has  been  duly  signed  by 
the  presiding  officer  of  each  house  and  by 
the  secretary  of  the  senate  and  the  clerk  of 
the  house  of  representatives  and  become  a 
law  with  or  without  the  approval  of  the  gov- 
ernor, as.  shown  by  the  record  of  official 
aets  of  the  legislative  department,  as  the 
same  are  kept  by  the  secretary  of  state  as 
required  by  §  21  of  article  4  of  the  Consti- 
tution, is  upon  the  person  who  asserts  that 
the  act  did  not  pass  in  the  manner  pre- 
scribed by  the  Constitution. 

Such  has  been  the  holding  of  this  court 
since  the  case  of  State  ex  rel.  Markens  v. 
Brown,  20  FU.  407,  was  decided,  in  w^hich 
Chief  Justice  Randall  said:  ''If  the  jour- 
nals show  conclusively  that  any  material 
portion  of  a  bill  as  passed  was  omitted  in  \ 
the  enrolling,  so  that  it  may  be  considered 
that  the  act  as  approved  was  not  passed  by 
the  legislature,  and  does  not  express  the 
legislative  will,  the  act  as  approved,  at 
least  to  the  extent  that  it  is  affected  by  the 
<Mnission,  must  be  held  invalid.  This  is  a 
rule  now  well  settled  by  the  American 
courts.  The  C'onstitution  [1868]  requires 
the  keeping  of  journals  of  their  proceedings 
hy  the  respective  houses  of  the  legislature; 
and  these  journals  are  received  a«  evidence 
of  such  proceedings,  [Italics  mine.]  When 
an  aet  id  duly  approved  and  published,  it 


is  prima  facie  a  law;  but  if  the  legislatifs 
journals  show  that  instead  of  being  passed 
it  was  defeated,  or  that  it  is  not  the  same 
that  was  passed,  it  is  not  a  law." 

Ihis  having  been  the  law  of  the  state  for 
more  than  thirty  years,  and  having  decided 
that  the  daily  printed  pamphlets  showing 
the  legislative  proceedings  of  each  house 
constitute  the  journals  of  that  house,  the 
burden  was  upon  the  appellee  to  show  by 
the  journal  of  one  of  the  houses  that  the 
act  (Laws  1913,  chap.  6600)  did  not  pass 
in  the  manner  and  according  to  the  require- 
ments prescribed  by  the  Constitution,  in 
order  to  sustain  the  first  point  made  by  him 
in  his  attack  upon  the  validity  of  the  act. 

This  burden  was  not  carried  by  the  ap- 
pellee. He  sought  by  the  introduction  of 
the  bound  copies  of  the  journal  of  the  sen- 
ate of  the  session  of  1913  to  throw  the  bur- 
den upon  appellants  of  showing  by  the 
journal  of  the  senate  that  the  bill  In  ques- 
tion did  pass.  Even  if  the  bound  journals 
may  be  considered  as  secondary  evidence  of 
the  daily  proceedings  of  each  house,  a  propo- 
sition which  I  am  not  prepared  to  accept 
as  law,  there  was  no  effort  to  show  that 
the  ''senate  journaU'  could  not  be  produced, 
and  therefore  no  ground  for  the  introduc- 
tion of  secondary  evidence  was  laid. 

The  appellee  having  therefore  failed  to 
show  by  the  "journal"  of  either  house  of  the 
legislature  of  the  session  of  1913  that  the 
act  did  not  pass,  the  prima  facie  validity 
of  the  act  was  not  overcome. 

I  also  concur  in  the  conclusion,  reached 
as  to  the  second  point. 


OKLAHOMA  SUPRFMK  COURT. 

CHICAGO,    ROCK    ISLAND,   &    PACIFIC 
RAILWAY  COMPANY  et  al.,  Appts., 

V. 

STATE  OF  OKIJ^HOMA  et  al. 

'(—  Okla.  — ,  P.U.R.1918A,  687,  168  Pac. 

239.) 

Carriers  ^  depots. 

1.  By  §  26,  art.  9,  Constitution  of  this 
state,  the  duty  is  expressly  imposed  upon 
every  railroad  company  to  provide  and 
maintain  adequate,  comfortable,  and  -clean 
depot  buildings  at  its  several  stations  for 
the  accominodation  of  passengers;  said 
depot  buildings  to  be  kept  well  lighted  and 

Headnotes  by  Habot,  J. 

Note.  —  As   to    power   of   Public    Service 
Commission  to   prescribe  the   character   of 
materials  for  depots,  see  annotation  follow- 
ing this  case,  post,  495. 
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warmed   for  the   comfort   and   accommoda- 
tion of  the  traveling  public. 
For  other  oases,  see  CarrierSj  TI,  I,  in  Dig. 
1-52  N.  a. 

Same  ^  power  of  Corporation  Comnils- 
alon. 

2.  By  §  18,  art.  9,  Constitution,  the  Cor- 
poration Commission  is  empowered  and  it  is 
made  its  duty  to  require  every  railroad  com- 
pany to  perform  the  duty  Imposed  upon  it 
by  §  26  of  said  article;  the  only  limitation 
upon  the  action  of  the  Commission  in  this 
respect  being  that  it  shall  be  reasonable  and 
just. 

For  other  cases,  see  Carriers,  IV,  d,  in  Dig. 
l'-52  N.  8, 

Public  Service  Conunlssfon  ^  power  to 
prescribe  material  for  depot. 

3.  Ihe  Corporation  Commission  may, 
where  such  order  would  be  reasonable  and 
just,  prescribe  the  kind  of  material  to  be 
used  in  the  con nt ruction  of  a  depot  to  be 
erected  by  a  railway  company. 

For  other  cases,  see  Oamers\  IV.  d,  in  Dig. 
i-52  y.  8, 
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Same  —  reasoiuibleiiess  of  order. 

4.  The  order  in  this  case  required  the  rail- 
way eompany  to  ereet  a  depot  at  Walters 
to  be  constructed  of  brick.  Held,  under  the 
circumstances  of  the  caee,  that  the  order 
was  reasonable  and  just,  and  that  said  order 
did  not  deprive  the  railway  company  of  its 
property  without  due  process  of  law. 
For  other  cases,  see  Constitutional  LaWy  11, 

b,4,<hin>  Dig.  1-^  A .  S. 

(October  9,  1917.) 

APPEAL  by  defendants  from  an  order  of 
the  Corporation  Commission  prescrib- 
ing the  kind  of  material  to  be  used  in  the 
construction  of  a  depot  by  the  defendant 
railway.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  !E.  DuMars,  C.  O.  Blake, 
R.  J.  Roberts,  and  W.  H.  Moore,  for  ap- 
pellants : 

The  order  of  the  Corporation  Commission 
is  not  supported  by  suificient  evidence,  is 
contrary  to  law,  and  is  unreasonable,  bur- 
densome, and  unjust. 

Great  Northern  R.  Co.  v.  Minnesota,  238 
U.  S.  340,  69  L.  ed.  1337,  P.U.R.1916D,  701, 
35  Sup.  Ct.  Rep.  753;  St.  Louis  &  S.  F.  R. 
Co.  T.  Sutton,  29  Okla.  563,  119  Pac.  423; 
Interstate  Commerce  Commission  v.  Louis- 
ville k  N.  R.  Co.  227  U.  S.  88,  91,  57  L. 
ed.  431,  433,  33  Sup.  Ct.  Rep.  185;  Florida 
East  Coast  R.  Co.  v.  United  States,  234 
U.  S.  167,  58  L.  ed.  1267,  34  Sup.  Ct.  Rep. 
887. 

Ihe  order  of  the  Commission  is  in  viola- 
tion of  the  5th  and  14th  Amendments  to  the 
Constitution  of  the  United  States  and  §  7  of 
article  2,  Constitution  of  Oklahoma. 

Great  Northern  R.  Co.  v.  Minnesota,  238 
U.  S.  340,  346,  59  L.  ed.  1337,  1339,  P.U.R. 
1915D,  701,  35  Sup.  a.  Rep.  753;  Wash- 
ington ex  rel.  Oregon  R.  A  Nav.  Co.  v. 
Fairchild,  224  U.  S.  510,  56  L.  ed.  863,  32 
Sup.  Ct.  Rep.  535;  Chicago,  B.  &  Q.  R.  Co. 
T.  IlHnoia,  200  U.  S.  561,  50  L.  ed.  596,  26 
Sup.  Ct.  Rep.  341,  4  Ann.  Cas.  1175;  At- 
lantic Coast  Line  R.  Co.  v.  North  Carolina 
Corp.  Commiosion,  206  U.  8.  1,  51  L.  ed. 
933,  27  Sup.  Ct.  Rep.  583, 11  Ann.  Caa.  398; 
Chicago,  R.  I.  41&  P.  R.  Co.  v.  State,  24  Okla. 
370,  24  L.R.A.(N.S.)  393,  103  Pac.  617; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  State,  28 
Okla.  372,  111  Pac.  306,  114  Pao.  1096; 
Mississippi  R.  Commis&ion  v.  Mobile  &  O. 
R.  Co.  244  U.  S.  388,  61  L.  ed.  1216,  37  Sup. 
Ct  Rep.  602;  Cooper  v.  Chicago,  R.  I.  & 
P.  R.  Co.  31  Okla.  282,  121  Pac.  664. 

Messrs.  8.  P.  Frecling,  Attorney  Gen- 
eral, Jobn  B.  HarriHon,  Assistant  Attor- 
ney General,  Paul  A.  Walker,  and  Amil 
H.  tiapp,  for  appellees: 

The  Corporation  Commission  has  jurlsdic- 
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tion  to  prescribe  the  character  of  material 
for  depot  buildings. 

St.  Louis  &  S.  F.  R.  Co.  v.  Sutton,  29 
Okla.  553,  119  Pao.  423;  Missouri,  K.  &  T. 
R  Co.  V.  State,  38  Okla.  401,  133  Pac.  35. 

The  Commission's  order  is  presumed  to 
be  prima  facie  just,  reasonable,  and  correct. 

Kansas  City,  M.  ft  0.  R.  Co.  v.  State,  25 
Okla.  715,  107  Pac.  912;  St.  Louis  ft  S.  F. 
R.  Co.  V.  Travelers  Corp.  47  Okla.  374,  148 
Pac.  166. 

The  order  does  not  deprive  the  railway 
company  of  its  property  without  due  process 
of  law  or  without  just  compensation,  and 
is  not  in  violation  of  any  provisions  of  the 
Constitution  of  the  United  States  or  of  the 
state  of  Oklahoma. 

8  Cyc.  1116;  Missouri  P.  R.  Co.  v.  Kan- 
sas, 216  U.  S.  262,  275,  64  L.  ed.  472,  478, 
30  Sup.  Ct.  Rep.  330;  New  York  ft  N.  E.  R. 
Co.  V.  Bristol,  151  U.  S.  667,  38  L.  ed.  273, 
14  Sup.  Ct.  Rep.  437 ;  State  ex  rel.  Nebraska 
State  R.  Commission  v.  Missouri  P.  R.  Co. 
100  Neb.  700,  P,U.R.1917C,  697,  161  N.  W. 
270. 

Hardy,  J.,  delivered  the  opinion  of  the 
court: 

Ihis  is  an  appeal  from  order  No.  1171  of 
the  Corporation  Commission  prescribing  the 
kind  of  material  to  be  used  in  the  construc- 
tion of  the  depot  at  Walters,  by  the  Chi- 
cago, Rock  Island,  &  Pacific  Railway  Com* 
pauy.  The  depot  at  that  place  was  de- 
stroyed by  fire  on  or  about  April  9,  1916, 
since  which  time  a  box  car  has  been  used 
as  a  substitute  for  a  depot  or  station  build- 
ing.  After  the  fire,  plans  and  specif! cationa 
were  drawn  by  the  railway  company  for 
the  construction  of  a  depot  building,  which 
plans  were  satisfactory  to  all  parties  con- 
cerned except  for  the  fact  that  the  material 
prescribed  was  wood,  whereas  the  citizens 
of  Walters  and  the  Corporation  Commis- 
sion were  of  the  opinion  that  brick  should 
be  used  in  lieu  of  wood.  Upon  the  failure 
of  the  railway  company  to  proceed  with  the 
construction  of  the  depot,  complaint  was 
filed  before  the  Corporation  Commission, 
and  order  No.  1171  was  issued,  from  which 
the  railway  company  prosecutes  this  appeal. 

It  is  first  urged  that  tlie  order  is  not  sup- 
ported by  sufficient  evidence,  is  contrary  to 
law,  and  is  unreasonable,  burdensome,  and 
unjust.  Under  this  proposition,  it  is  argued 
that  the  Commission  was  without  power  to 
prescribe  the  material  of  which  said  depot 
building  should  be  constructed;  that  the 
order  is  not  supported  by  the  evidence,  and 
that  the  property  and  moneys  of  the  rail- 
way company  are  its  private  property;  and 
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that  the  oompany  was  better  qualified  than 
any  other  person  to  judge  of  its  immediate 
demands  and  necessities,  and  that  the  or- 
der appealed  from  was  an  invasion  of  this 
right.  The  private  right  of  ownership  of 
railway  property  exists  in  connection  with 
the  right  of  the  public  to  regulate  the  uee 
thereof,  provided  such  regulation  is  not  exer- 
cised in  an  arbitrary  and  unreasonable  way 
80  as  to  cause  it  to  be  an  infringement  on 
the  right  of  ownership  under  the  guise  of 
regulation.  New  York  &  N.  £.  R.  Co.  v. 
Bristol,  151  U.  S.  566,  38  L.  ed.  269,  14  Sup. 
Ct.  Hep.  437;  Atlantic  Ck)ast  Line  R.  Go. 
V.  North  Carolina  Corp.  Commission,  206 
U.  S.  1,  51  L.  ed.  933,  27  Sup.  Ct.  Rep. 
585,  11  Ann.  Cas.  398;  Missouri  P.  R.  Co. 
V.  Kansas,  216  U.  S.  262,  54  L.  ed.  472,  30 
»Sup.  Ct.  Rep.  330;  State  ex  rel.  Nebraska 
State  R.  Commission  v.  Missouri  P.  R.  Co. 
100  Neb.  700,  P.U.R.191TC,  597,  161  N.  W. 
270. 

By  §  26  of  article  9  of  the  Constitution 
of  this  state,  the  duty  is  expressly  enjoined 
npon  every  railway  company  to  provide  and 
maintain  adequate,  comfortable,  and  clean 
depots  and  depot  buildings  at  its  several 
stations  for  the  accommodation  of  paaaen- 
gers,  and  by  §  18,  art.  9,  the  Corporation 
Commission  is  empowered  and  it  is  made 
the  duty  of  the  Commission  to  require  every 
railroad  company  to  perform  such  duty,  and 
it  has  been  held  that  this  delegation  of  pow- 
er is  sufficiently  broad  to  confer  upon  the 
Corporation  Commission  authority  to  pre- 
scribe the  materials  to  be  used  in  a  depot 
building  ordered  constructed  on  the  line  of 
any  railroad  pursuant  to  said  section  of  the 
Constitution.  St.  Louis  &  S.  F.  R.  Co.  v. 
Sutton,  29  Okla.  553,  119  Pac.  423.  On  re- 
hearing this  question  was  re-examined  and 
the  doctrine  reaffirmed,  and  we  are  still  con- 
vinced that  the  holding  in  that  case  upon 
this  proposition  is  correct.  Missouri,  K. 
&  T.  R.  Co.  V.  State,  38  Okla.  401,  133  Pac. 
35. 

As  to  whether  it  is  reasonably  necessary 
to  construct  a  building  of  brick  or  other 
material  in  order  for  it  to  be  adequate  and 
meet  the  needs  of  the  public,  as  required  by 
«aid  §  26,  art.  9,  is  a  question  of  fact  to  be 
determined,  in  the  first  instance,  by  the 
Corporation  Commission.  St.  Louis  &  S.  F. 
R.  Co.  V.  Sutton,  supra.  And,  upon  appeal 
from  an  order  of  this  character,  the  Con- 
st itution  declares  that  such  orders  shall  be 
prima  facie  just,  reasonable,  and  correct, 
and  the  supreme  court  in  reviewing  such  an 
ordor  will  ascribe  to  the  findings  of  the  Com- 
mission the  strength  due  to  the  judgment  of 
a  tribunal  appointed  by  law  and  informed 
by  experience.  Kansas  City,  M.  ft  O,  R. 
L.R.A.1918C. 


Co.  V.  State,  26  Okfe.  7^,  107  Pac.  912; 
St.  Loais  &  S.  F.  R.  Oo.  r.  Travelere'  Corp. 
47  Okla.  374,  14IB  Pae.  166;  United  States 
Exp.  Co.  V.  State.  47  Okla.  656,  150  Pac. 
178;  Guthrie  Gas,  Light,  Fuel  k  Improv 
Co.  V.  Board  of  Education,  —  Okla.  — , 
L.R.A.— ,  — ,  P.U.R.1917E,  200,  166  Pac. 
128.  In  determining  whether  a  depot  build- 
ing required  to  be  erected  by  an  order  of 
the  Commission  is  adequate  or  reasonable, 
such  fact  must  be  determined  from  a  con- 
sideration of  the  size  of  the  place  where 
said  building  is  to  be  erected,  the  cost  there- 
of, the  extent  of  the  demand  for  transporta- 
tion, and  all  the  other  facts  which  would 
have  a  bearing  upon  the  question  of  con- 
venience and  cost.  The  question  as  to  what 
may  be  deemed  adequate  in  any  given  case 
is  not  capable  of  exact  definition.  It  is  a 
relative  expression  and  must  be  considered 
as  calling  for  such  facilities  as  might  be 
fairly  demanded  from  a  consideration  of  the 
things  enumerated.  St.  Louis,  I.  M.  &.  8. 
R.  Co.  v.  State,  28  Okla.  372,  111  Pac.  396, 
114  Pac.  1096;  Atlantic  Coast  Line  R.  Co. 
V.  Wharton,  207  U.  S,  328,  62  L.  ed.  230,  28 
Sup.  Ct.  Rep.  121. 

The  evidence  shows  that  Walters  is  the 
county  seat  and  largest  town  in  Cotton 
county;  that  the  Chicago,  Rock  Island,  k 
Pacific  Railway  Company  has  the  only  line 
of  railroad  running .  through  this  city  or 
this  section  of  the  country;  that  the  ter- 
ritory served  by  and  tributary  to  Walters, 
and  the  line  of  railroad  passing  through 
said  town  is  extensive ; .  that  the  town  is 
growing,  prosperous,  and  has  indications 
of  being  much  larger  as  the  country  con- 
tinues to  develop;  that  business  at  the  time 
of  the  hearing  before  the  Commission  was 
largely  augmented  due  to  prospecting  for 
oil,  and  tliat  development  of  oil  and  ga^ 
fields  was  likely  to  bring  increased  business 
to  the  railway  company:  that  the  receipts 
for  passenger  business  averaged  more  than 
$1,000  per  month,  and  freight  revenue  ran 
from  $5,600  to  $16,000  per  month;  that,  ex- 
clusive of  express  business,  the  average 
revenues  from  freight  and  passenger  bui«i- 
ness  at  this  station  are  probably  around 
$12,000  per  month;  that  the  depot  site' is 
situated  within  a  short  distance  of  the  fire 
limits;  that  all  buildings  now  being  con- 
structed for  business  and  school  purposes 
are  brick  or  other  noncombustible  material, 
and  that  90  per  cent  of  the  business  houses 
already  constructed  are  of  such  material: 
that  there  are  oil  tanks  owned  by  leasees 
of  the  railway  company's  right  of  way  in 
close  proximity  to  the  station  site  from 
which  there  is  danger  of  fire.  The  cost  of 
the   building  as  proposed   by  the  railway 
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(smpaDV  would  be  about  $5,000»  while  to 
construct  it  of  brick  as  required  by  the  or- 
der would  be  about  $10,000.     The  question 
of  removing  or   destroying  a  building  al- 
mdy  erected  that  could,  by  additional  ex- 
[^Dse.  be  made  adequate,  and  replacing  it 
with  one  of  different  material  at  an  ad- 
ditional expenditure,  is  not  involved  in  this 
oHMe.   Con8idering  the  income  from  the  com- 
bined passenger   and   freight   bu^inebb   de- 
rived from  the  station,  together  with  ite 
present  needs  and  prospective  |^rowth,  we 
<^aDDot  say  that  the  order  of  the  (Jommis- 
>ion  ia  unreasonable^  and  that  the  presump- 
tion pertaining  thereto   by   reason   of   the 
lonMtitution  has  been  OTerthro<vi'ii.    The  ap- 
pellant has  not  the  arbitrary  right  to  name 
the  material  of  which  it  will  build  its  sta- 
tion, when  it  appears  that  it  would  be  of 
more  benefit  to  the  public  to  construct  it 
of  other  material,  and  that  at  the  same  time 
the  appellant's  interests  would  be  conserved 
bv  a  station  building  erected   of  fireproof 
material,  which  would  insure  a  more  per- 
manent tmprorement  maintained  at  less  ex- 
pense.   Ihe  authority  of  the  Commission  to 
make  the  order  is  no  longer  an  open  ques- 
tion, and  the  only  question  which  is  open 
lor  our  consideration  is  whether  under  the 
record  the  order  appealed  from  was  unrea- 
sonable.   The  burden  to  show  this  was  upon 
the  appellant,  and  it  has  not  made  it  to  so 
appear.    St.  Louis  &  S.  F.  R.  Co.  v.  Sutton, 
supra. 

Neither  does  said  order  deprive  appeilant 
of  its  property  without  due  process  of  law. 
The  rule  repeatedly  announced  by  the  Su- 
preme Court  of  the  United  States  is  that 
though  railway  corporations  are  private  cor- 


porations, as  distinguished  from  those  for 
municipal  and  governmenta!l  purposes,  their 
uses  are  public,  and  they  are  therefore  sub- 
ject to  legislative  control  in  all  respects  nec- 
essary to  protect  the  public  against  danger, 
injustice,  and  oppression,  and  that  the  in- 
hibitions of  the  Constitution  of  the  United 
States  upon  the  impairment  of  the  obliga- 
tion of  contracts  or  the  deprivation  of  prop- 
erty without  due  process  or  of  the  equal 
protection  of  the  laws,  by  the  state,  are  not 
violated  by  the  legitimate  exercise  of  legis- 
lative power  in  securing  the  public  safety, 
health,  and  morals,  and  that  such  corpora- 
tions are  not  deprived  of  property  without 
due  process  of  law  by  reasonable  regulations 
of  their  business  and  the  requirement  of 
facilities  to  be  furnished  to  the  public  when 
such  regulation  or  requirement  is  ascer- 
tained in  a  mode  suited  to  the  case,  and  is 
not  merely  arbitrary  and  capricious,  <^nd 
that  this  regulation  by  the  state  as  to  their 
state  business  may  be  exerted  either  direct- 
ly by  the  legislative  authority  or  by  ad- 
ministrative bodies  endowed  with  power  to 
that  end,  and  that  there  is  no  incompatibil- 
ity between  the  private  ownership  of  such 
property  and  the  right  of  regulation.  New 
York  &  N.  E.  R.  Co.  v.  Bristol,  151  U.  S. 
666,  38  L.  ed.  269,  14  Sup.  Ct.  Rep.  437; 
Ailantio  Coast  Line  R.  Co.  v.  North  Caro- 
lina Corp.  Commission,  206  U.  jS.  1,  61  L. 
ed.  933,  27  Sup.  Ct.  Rep.  586,  11  Ann.  Cas. 
306;  Missouri  P.  R.  Co.  v.  Kansas,  216  U. 
S.  262»  64  L.  ed.  472,  30  Sup.  Ct.  Rep.  330. 
The  order  and  judgment  of  the  Conunls- 
sioa  is  aifirmed. 

All  the  Justices  concur. 


Annotation — ^Power  of 


Service  Commission  to  prescribe  die  char- 


acter of  naateriaia  for  depots* 


Generally,  as  to  power  to  compel  es- 
tablishment of  stations  or  the  stopping 
of  trains  at  stations,  see  note  to  Minne- 
apolis, St.  P.  &  S.  Ste.  M.  R.  Co.  v.  Rail- 
road Commission,  17  L.R.A.(N.S.)  821. 
That  note,  so  far  as  concerns  the  stop- 
page of  trains,  i&  supplemented  by  the 
note  to  St.  Louis  &  S.  F.  R.  Co.  v.  Lang- 
er,44L.R.A.(N.S.)  478. 

As  to  whether  railroad  companies  may 
be  required  to  establish  or  maintain  a 
station  that  will  not  pay  expenses,  see 
note  to  Chicago,  R.  L  &  P.  R.  Co,  v. 
Nebraska  State  R.  Commission,  26 
LR.A-(N.S.)  444. 

As  to  delegation  by  legislature  of 
power  to  rcigalate  carriers^  including  the 

establishment  of  stations  and  stopping 
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trains  at  stations,  see  note  to  State  t« 
Atlantic  Coast  Line  B.  Co.  32  L.R.A. 
(N.S.)  at  page  660. 

For  authorities  passing  upon  power  to 
compel  railroads  to  t^hange  the  kxiation 
of  stations,  see  note  to  St.  Louis,  L  M. 
A  8.  R.  Co.  V.  Bellamy,  KB.A.1915D, 
91. 

As  to  railroad's  right  to  change  loca- 
tion of  station,  see  note  to  Louisville  & 
Interurban  R.  Co.  v.  Callahan,  34  L,R.A» 
(N.S.)  412, 

As  to  power  to  require  establishnient 
of  union  station,  see  note'  to  Railroad 
Commission  v.  Alabama  G.  S.  R.  Co. 
LJi.A.1915D,  98. 

The  few  cases  passing  upon  the  sabjeet 
of  the  present  note  are  in  accord  with 
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the  holding  in  Chicago,  R.  I.  &  P.  R.  Co. 
y.  Stat£,  ante,  492,  to  the  effect  that  a 
Public  Service  Commission  has  power  to 
prescribe  the  kind  of  materials  to  be 
used  in  the  construction  of  depots,  sub- 
ject to  the  limitation  that  the  order  is 
reasonable  under  the  circumstances,  and 
the  further  limitation,  as  held  in  one 
case,  that  such  order  shall  not  conflict 
with  the  local  building  regulations. 

In  St.  Louis  &  S.  F.  R.  Cp.  v.  Sutton 
(1911)  29  Okla.  553,  119  Pac.  423,  it 
was  held  that  it  is  within  the  sound  dis- 
cretion of  the  Corporation  Commission 
to  prescribe  in  advance  of  the  undertak- 
ing the  material  to  be  used  in  a  depot 
building.  In  this  case  the  plans  and 
specifications  and  the  size  of  the  depot 
were  agreed  upon  both  by  the  Commis- 
sion and  the  railroad  company,  the  only 
controverted  point  being  as  to  whether 
it  should  be  built  of  wood  as  proposed 
by  the  railroad  company,  or  by  cement 
or  brick  as  directed  by  the  Commission. 
The  order  of  the  Commission  was  sus- 
tained. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  State 
(1914)  —  Tex.  Civ.  App.  — ,  167  S.  W: 
192,  it  was  held  that  the  Railroad  Com- 
mission, upon  ordering  the  erection  of  a 
union  depot,  had  power  to  require  the 
railroad  companies  to  report  to  it  the 
kind  and  character  of  building  they  ex- 
pected to  erect,  together  with  plans  and 
specifications  thereof,  subject  to  the 
Commissions'  approval,  and  that  the 
court  had  power  to  issue  a  writ  of  man- 
damus to  compel  the  railroad  com- 
panies to  file  such  plans  and  specifica- 
tions with  the  Commission  before  under- 
taking to  erect  a  depot. 

In  State  v.  Great  Northern  R.  Co. 
(1916)  135  Minn.  19,  P.U.R,1917B,  413, 
159  N.  W.  1089,  it  was  held  that  the 
Commission,  upon  ordering  a  new  depot, 
might  require  that  it  be  constructed  of 
fireproof  materials  to  comply  with  the 
fire  ordinances  of  the  municipality.  The 
court  said  that  it  was  within  the  power 
of  the  Commission  'Ho  determine  wheth- 
er the  depots  provided  by  the  railroad 
company  are  suitable,  and,  if  not,  to  re- 
quire the  construction  and  maintenance 
of  depots  which  are  suitable  for  their 
purposes.  .  .  .  We  see  nothing  unrea- 
sonable in  the  requirement  that  the  dp- 
pot  constructed  shall  be  of  some  ma- 
terial that  will  comply  with  the  fire  or- 
dinance of  the  village.  The  depot  is 
quite  in  the  center  of  the  villaq^e.  The 
council  of  the  village  has  established  fire 
limits,  and  has  made  the  maintenance  of 
frame  buildings  within  such  limits  un- 
L.R.A.1918*C. 


lawful.  This  building  is  within  the  fire 
limits.  Whether  these  facts  alone  would 
warrant  an  order  for  the  construction 
of  a  new  depot  if  the  existing  depot 
were  otherwise  adequate,  we  do  not  de- 
cide. They  are  sutiicient  to  warrant 
an  order  that  a  depot  to  be  eonetructed 
shall  conform  to  the  ordinances  of  tht* 
village." 

In  State  ex  rel.  Burr  v.  Atlantic  Coast 
Line  R.  Co.  (19ib)  71  Fia.  io2,  P.u.rt. 
li^ltiU,  519,  70  So.  941,  it  was  held  that 
the  Railroad  Commission  was  not  enti- 
tled to  a  writ  of  mandamus  to  eompel  a 
railroad  company  to  comply  with  an  or- 
der for  the  construction  of  a  wooden 
building  of  designated  dimensions, 
where  the  municipal  ordinances  required 
that  buildings  in  cue  area  oi  the  proposed 
depot  should  be  of  fireproof  materials. 
The  court  said:  ^^It  appears  that,  if  the 
order  as  made  be  complied  with,  it  will 
violate  a  municipal  ordinance  of  St. 
Cloud  forbidding  the  erection  of  a 
wooden  building  within  an  area  includ- 
ing the  point  where  the  depot  is  re- 
quired to  be  erected.  The  validity  of 
the  municipal  ordinance  cannot  be  de- 
termined in  this  proceeding  to  which  the 
municipality  is  not  a  party;  but,  as  it 
is  apparent  that  the  reasonableness  of 
the  order  of  the  Railroad  Commissioners 
here  sought  to  be  enforced  is  directly 
affected  by  the  municipal  ordinance,  a 
governmental  regulation,  requiring  build- 
ings in  the  area  including  tue  depot  site 
to  be  'made  of  bric*c,  stone,  or  other 
fireproof  material,'  such  ordinance 
should  have  been  considered  by  the  Com- 
missioners when  the  existence  of  the 
ordinance  was  called  to  their  atten- 
tion as  alleged  in  the  answer;  for,  if 
by  virtue  of  the  ordinance  the  order  is 
unreasonable  either  because  it  requires 
the  violation  of  a  municipal  ordinance, 
or  because  under  the  ordinance  a  much 
more  expensive  depot  than  that  con- 
templated by  the  order  is  required  to  be 
built,  the  order  should  not  be  enforced 
by  mandamus." 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  State 
(Tex.)  supra,  an  order  of  the  Railroad 
Commission  directing  the  erection  of  a 
union  depot  was  upheld  over  the  objec- 
tion, among  others,  that  it  was  too  vague 
Hnd  indefinite  to  be  complied  with  in 
that  it  failed  to  state  the  character  of 
building  required,  the  court  remarking 
that  the  Commission  had  a  right  to  de- 
termine for  itself  the  character  and  kind 
of  depot,  but  that  it  was  permissible  for 
it  to  leave  that  matter  of  detail  to  the 
railroads.  A.  L.  R. 
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HITGHMAN  COAL  &  COKE  COMPANY 

V. 

JOHN  MITCHEIX  et  al. 

(245  U.  S.  229,  62  L.  ed.  —,  38  Sup.  Ct. 

Rep.  m.) 

Appearance  —  special  —  effect  to  give 
Jarisdletlon. 

1.  Under  the  Federal  practice,  appearance 
to  object  to  the  jurisdiction  of  tue  court 
does  not  bind  the  defendant  to  submit  to  the 
jurisdiction  on  the  overruling  of  the  ob- 
jertion. 
Far  other   oases,  see  Appearance,  in  Dig, 

1-52  y,  8, 

InJiiii<«tioii  —  effect  —  want  off  service. 

2.  An  injunction  is  not  binding  upon  par- 
ties who  were  not  served  with  proceBft,  and 
who  appeared  only  to  object  to  the  juris- 
diction of  the  court. 
for  other   cases,   see  Appearance,  in  Dig. 

J-o2  N.  8. 

Same  —  binding  successors  in  olHce  of 
original  defendants. 

3.  An  injunction  is  improperly  issued  in 
a  suit  commenced  and  carried  to  final  de- 
eree  in  the  trial  court  before  the  taking 
effect  of  the  present  equity  rules,  against 
persons  who,  pending  suit,  have  l>een  chosen 
to  suoeeed  some  of  the  original  defendants 
as  officers  of  a  labor  organization,  but  who 
were  not  served  with  process  and  did  not 
appear. 
For  other  cases,  see  Injunction,  III.  in  Dig, 

1-52  y.  8, 

Evidence  —  declarations  of  associates 
In  common  enterprise. 

4.  When  any  number  of  persons  associate 
themselves  together  in  the  prosecution  of  a 
coipmon  plan  or  enterprise,  lawful  or  tm  law- 
ful, from  the  very  act  of  association  there 
arises  a  kind  of  partnership,  each  member 
being  constituted  the  agent  of  all,  so  that  the 
act  or  declaration  of  one  in  furtherance  of 
the  common  object  is  the  act  of  all,  and  is 
admissible  as  primary  and  original  evidence 
against  them. 
For  other  cases,  see  Evidence,  X,  g,  in  Dig. 

1-52  y,  a. 

Same  —  declarations  of  co-con splrators. 

5.  While,  in  order  to  render  the  declara- 
tion and  conduct  of  third  parties  admissible 
as  against  a  defendant,  it  is  necessary  to 
show  by  independent  evidence  that  there  was 
a  combination  between  them,  it  is  not  neces- 
sary to  show  by  independent  evidence  that 
the  combination  was  criminal  or  otherwise 

Note.  •«  As  to  lawfulness  of  a  strike  or 
of  threat  to  so  act  as  to  induce  a  strike 
when  there  is  no  dispute  between  the  strik- 
ers and  their  own  employers,  see  notes  in 
6  L.RA.(N.S.)  1067,  and  L. R.A.I  91 6C,  980. 

As  to  controversy  over  open  or  closed  shop 
as  justification  for  means  emploved  to  aid 
a  strike,  see  notes  in  17  L.R.A.(N.S.)  162; 
35  L.R.A.(N.S.)  787,  and  L.R.A.1917F,  760. 
LR.A.1918C.  32 


unTawful,  but  the  element  of  illegality  may 
be  shown  by  the  declarations  themselves. 
For  other  cases,  see  Evidence,  X,  g,  in  Dig, 
1-52  N.  8, 

Same  —  acts  and  declarations  of  agent. 

6.  Ihe   declarations   and   conduct   of   an 
agent,  within  the  scope  and  course  of  his 
agency,  are  admissible  as  original  evidence 
against  the  principal. 
For  other  cases,  see  Evidence,  X,  e,  in  Dig. 

1-62  AT.  8, 

Same  —  organizer  of  labor  union. 

7.  The  declarations  and  conduct  of  one 
employed  by  a  Ifibor  union  as  an  orsranizer, 
in  the  execution  of  a  purpose  to  which  its 
members  have  given  consent,  and  in  which 
some  of  them  are  actively  co-operating,  are 
admissible  in  evidence  against  them. 
For  other  cases,  see  Evidence,  X,  e,  in  Dig. 

1-^2  y,  8, 

Master  and  servant  -—  interference  witli 
employees  discliargeable  at  will  — 
right  of  action. 

8.  An  employer  wlio  has  made  nonmem- 
bership  in  a  labor  union  a  condition  of  ob- 
taining or  continuing  in  employment  is  en- 
titled to  be  protected  in  the  enjoyment  of 
the  resulting  status,  although  the  employ- 
ment is  terminable  by  either  party  at  any 
time. 
For  other  cases,  see  Case,  II.  in  Dig,  1-52 

y.  8. 

Ijabor  union  •«  Interference  with  rela- 
tion between  master  and  s€»*vaitt  — 
Justification. 

9.  Any  grievance  which  employees  may 
have  against  their  employer  will  not  justify 
or  excuse  the  conduct  of  officers  and  agents 
of  a  labor  union,  of  which  such  employees 
are  not  members,  in  instigating  a  strike. 
For  other  eases,  see  Case,  11.  in  Dig.  1-52 

y.  8. 

Same  -^  right  to  organize  —  limitation. 

10.  The  right  of  workingmen  to  organize' 
for  legitimate  objects  and  to  enlarge  their 
organization  by  inviting  other  workingmen 
to  join  is  not  so  absolute  that  it  may  be 
exercised  under  any  circumstances  and  with- 
out any  qualification,  but  it  must  always 
be  exercised  with  reasonable  regard  for  the 
conflicting  rights  of  others. 
For  other  cases,  see  Labor  Organizations,  in 

Dig.  1-52  y.  8. 

Injunction  —  unlawful  interference 
with  relation  of  master  and  servant 
—  right  to  protection. 

11.  The  conduct  of  officers  and  members 
of  a  labor  union  in  seeking  by  persuasion, 
accompanied  with  intimations  of  a  possible 
reduction  of  wages  and  deceptive  statements 
as  to  the  attitude  of  the  employer,  to  Induce 
employees  whose  employment  is  conditioned 
on  their  nonmembership  in  any  labor  or- 
ganization to  agree  to  join  the  union  and 
at  the  same  time  to  continue  in  their  em- 
ployer's service,  for  the  purpose,  when  the 
support  of  a  sufficient  numl)er  of  emnloyees 
should  be  obtained,  of  coercin^r  the  employer, 
through  a  strike,  or  the  threat  of  one,  to 
enter  into  a  closed-shop  agreement, — is  un- 
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lawful,  aiid  acts  done  in  pursuance  of  such 
purpose  may  be  enjoined. 
For  other  oMea,  see  Injunction^  1,  d,  in  Dig. 
1-52  iV.  8. 

Smne  —  absence  of  evidence  to  support 

order  granted. 

12.  An  injunction  against  picketing  and 
acts    of    physical    violence    is    improperly 
granted  where  there  is  no  evidence  to  show 
that  such  conduct  is  threatened. 
For  other  cases,  see  Injunction,  111.  in  Dig. 

1-52  N.  8. 

(Mr.  Justice  Brandeis,  Mr.  Justice  Holmes, 
and  Mr.  Justice  Clarke  dissent.) 

(December  10,  1917.) 

PETITION  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  of 
Appeals  for  the  Fourtk  Circuit,  to  review 
ft  decree  which  reversed  a  decfree  of  the 
District  Court  for  the  Northern  District 
of  West  Virginia,  granting  an  injunction 
against  interference  by  defendants  with 
the  relations  existing  between  plaintiff  and 
its  employees.    Reversed. 

The  facts  are  Htated  in  the  opinion. 

Messrs.  Hannis  Taylor  and  George  R. 
E.  Gilcliri8t,  for  petitioner: 

Labor  unions  may  be  unlawful. 

Coppage  V.  Kansas,  236  U.  8.  1,  69  L.  ed. 
441,  L.R.A.1915C,  960,  35  Sup.  Ct.  Rep. 
240;  Curran  v.  Galen,  162  N.  Y.  33,  37 
L.R.A.  802,  57  Am.  St.  Rep.  496,  46  N.  E. 
297 ;  Jacobs  v.  Cohen,  183  N.  Y.  207, 2  L.R.A. 
(N.S)  292,  111  Am.  St.  Rep.  730,76  N.  E. 
5,  5  Ann.  Cas.  280;  Plant  v.  Woods,  170 
Mass.  492,  51  L.R.A.  339,  79  Am.  St.  Rep. 
330,  57  N.  E.  1011;  Berry  v.  Donovan,  188 
Mass.  353,  5  L.R.A.(N.S.)  899»  108  Am. 
St.  Rep.  499,  74  N.  E.  603,  3  Ann.  Cas. 
738;  Brennan  v.  United  Hatters,  73  N. 
J.  L.  729,  9  L.R.A. (N.S.)  254,  118  Am 
St.  Rep.  727,  65  Atl.  165,  9  Ann  Cas  698. 

The  plaintiir  has  a  right  to  protect 
itself  against  the  United  Mine  Workers 
by  refusing  to  employ  or  to  keep  in  its  em- 
ploy any  member  of  that  union. 

Howard  v.  Danner,  17  Times  L.  R.  548. 

The  attempt  to  force  all  laborers  to 
combine  in  unions  is  against  the  policy 
of  the  law,  because  aiming  at  monopoly. 

Berry  v.  Donovan,  188  Mass.  353,  5 
L.R.A. (N.S.)  899,  108  Am.  St.  Rep.  499, 
74  N.  E.  603,  3  Ann.  Cas.  738. 

The  dispute,  forged  as  a  weapon  to 
strike  in  illegitimate  attack,  cannot  be 
turned  into  a  screen  to  conceal  the  nature 
and  object  of  the  combination. 

Long  V.  Larkin  [1914]  2  Ir.  R,  302;  Adair 
V.  U-'+pd  Sta+o^.  208  U.  S.  161-173,  52  L. 
ed.  436-442,  28  Sup.  Ct.  Rep.  277,  13  Ann. 
Cas.  704;   Coppagc  v.  Kansas,  supra. 

Employment  at  the  will  of  the  parties 
L.H.A.1918C. 


does  not  make  it  employment  at  ttie  will 
of  others. 

Moraa  v.  Dunphy,  177  Mass.  485,  52 
L.R.A.  115,  83  Am.  St.  Rep.  289,  59  N.  E. 
125;  Berry  v.  Donovan,  supra;  Brennan  v. 
United  Hatters,  73  N.  J.  L.  729,  9  L.R.A. 
<N.S.)  254,  118  Am.  St.  Rep.  727,  65  Atl. 
105,  9  Ann.  Cas.  698;  Perkins  v.  Pendle- 
ton, 90  Me.  166,  60  Am.  St.  Rep.  252,  38 
AtL  06;  Lncke  v.  Clothing  Cutters'  4b  T. 
Assembly,  77  Md.  396,  19  L.R.A.  408,  39 
Am.  St.  Rep.  421,  26  Atl.  505;  London 
Guarantee  &  Acci.  Co.  v.  Horn,  101  III. 
App.  355,  206  111.  493,  99  Am.  St.  Rep.  185, 

69  N.  E.  526;  Chipley  v.  Atkinson,  23  Fla. 
206,  11  Am.  St.  Rep.  367,  1  So.  934;  Bin 
menthal  v.  Shaw,  23  C.  C.  A.  590,  39  U.  S. 
App.  490,  77  Fed.  954 ;  Truax  v.  Raich,  239 
U.  S.  33,  60  L.  ed.  131,  L.R.A.1916D,  645, 
36  Sup.  Ct.  Rep.  7,  Ann.  Cas.  1917B,  283; 
Larkin  v.  Long,  [1915]  A.  C.  829,  W.  N. 
191,  84  L.  J.  P.  C.  N.  S.  201,  113  L.  T.  N. 
S.  337,  31  Times  L.  R.  405,  59  Sol.  Jo.  455, 
49  Ir.  L.  T.  121. 

Where  there  is  a  contract  between  two 
persons  for  exclusive  personal  service  to  be 
rendered  by  the  one  to  the  other,  an  ac- 
tion lies  against  a  third  person  (not  a 
party  to  the  contract)  who  intentionally 
induces  the  former  party  to  break  his  con- 
tract so  as  to  cause,  as  the  natural  con- 
sequences of  the  breach,  loss  to  the  other. 

Lumley  v.  Gye,  2  El.  A  Bl.  216, 
118  Eng.  Reprint,  749,  22  L.  J.  Q.  B. 
N.  S.  463,  17  Jur.  827,  1  Week.  Rep. 
432,  1  Eng.  Rul.  Cas.  706;  Simpson,  Torts. 
1908,  p.  329;  Bowen  v.  Hall,  L.  R.  6  Q.  B. 
Div.  333,  50  L.  J.  Q.  B.  N.  S.  305,  44  L.  T. 
N,  S.  75,  29  Week.  Rep.  367,  45  J.  P.  373, 
1  Eng.  Rul.  Cas.  717;  Temperton  v.  Rus- 
sell [1893]  1  Q.  B.  716,  62  L.  J.  Q.  B.  N. 
S.  412,  4  Reports,  376,  69  L.  T.  N.  S.  78, 
41  Week.  Rep.  565,  57  J.  P.  676;  Quinn  v. 
Leathem  [1901]  A.  C.  495,  1  B.  R.  C.  197, 

70  L.  J.  P.  C.  N.  S.  76,  65  J.  P.  708,  50 
Week.  Rep.  139,  85  L.  T.  K.  S.  289,  17 
Times  L.  R.  749;  South  Wales  Miners*  Fed- 
eration V.  Glamorgan  Coal  Co.  [1905]  A.  C. 
239,  1  B.  R.  C.  I,  74  L.  J.  K.  B.  N.  S.  525. 
53  Week.  Rep.  503,  92  L.  T.  N.  S.  710,  21 
Times  L.  R.  44,  2  Ann.  Cas.  436;  Larkin 
V.  Long,  supra;  Flaecus  v.  Smith,  199  Pa. 
128,  64  L.R.A.  640,  85  Am.  St.  Rep.  779, 
48  Atl.  894:  Louisville  &  N.  R.  Co.  v.  Bit- 
terman,  75  C.  C.  A.  203,  144  Fed.  34;  Bit- 
term  an  V.  Louisville  &  N.  R.  Co.  207 
U.  S.  205,  52  L.  ed.  171,  28  Sup.  Ct.  Rep.  91, 
12  Ann.  Cas.  693. 

Freedom  of  contract  is  guaranteed  by  the 
West  Virginia  law  against  interference 
from  labor  unions. 

State  V.  Goodwill,  33  W,  Va.  179,  6  L.R.A. 
621,  25  Am.  St.  Rep.  863,  10  S.  £.  285; 
Thacker  Coal  &  Coke  Co,  v.  Barke,  59  W. 
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Va.  253,  5  L.R.A.(K.8.)  1001>  53  S.  B.  161, 
8  Ann.  Cae.  885. 

Also  by  the  Constitutibn  of  the  United 
States. 

North  Carolina  t.  Vanderford,  35  Fed. 
282;  Railroad  Tkx  Cases,  8  9awy.  238,  13 
Fed.  746;  Santa  Clara  County  v.  Routhcm 
P.  R.  Co.  9  Sawy.  165,  18  Fbd.  389,  affirmed 
in  118  U.  S.  394,  30  L.  ed.  118,  6  Sup.  Ct. 
Rep.  1132;  State  v.  Goodwill,  33  W.  Va. 
179,  8  L.R.A.  621,  26  Am.  St.  Rep.  863,  10 
S.  E.  285;  People  ex  rel.  Manhattan  Sav. 
Inst.  V.  Otis,  90  N.  Y.  48;  State  v.  Stewart, 
59  Vt.  273,  59  Am.  Rep.  710,  9  Atl.  659; 
Bracerille  Coal  Co.  t.  People,  147  III.  66,  22 
L.R.A.  340,  37  Am.  St.  Rep.  206,  85  N.  £. 
62;  Re  Jacobs,  08  N.  Y.  98,  50  Am.  Rep. 
«36;  People  v.  Marx,  99  N.  Y.  377,  52  Am. 
Rep.  34,  2  N.  E.  29 ;  Young  t.  Com.  101  Va. 
853,  45  S.  E.  827 ;  Butchers'  Union  8.  L.  & 
L.  S.  L.  Co.  V.  Cresent  City  L.  8.  L.  &  8.  H. 
Co.  Ill  U.  S.  746,  28  L.  ed.  686,  4  Sup.  Ct. 
Rep.  652;  Allgeyer  v.  Louisiana,  165  U.  S. 
578,  41  L.  ed.  832,  17  Sup.  Ct.  Rep.  427 ; 
Adair  v.  United  States,  208  U.  S.  161,  52  L. 
ed.  436,  28  Sup.  Ct.  Rep.  277,  18  Ann.  Cas. 
764;  Lochner  v.  New  York,  198  U.  8.  45.  49 
L.  ed.  937,  25  Sup.  Ct.  Rep.  539,  8  Ann.  Cas. 
1133;  Angle  v.  Chicago,  St.  P.  M.  &  O.  R. 
Co.  151  U.  8.  1,  88  L.  ed.  55,  14  Sup.  Ot. 
Rep.  240;  Bitterman  ▼.  Lonisville  &  N.  R. 
Co.  207  U.  8.  205,  62  L.  ed.  171,  28  Sup.  Ct. 
Rep.  91,  12  Ann.  Cfts.  698;  West  Virginia 
Transp.  Co.  v.  Standard  Oil  Co.  60  W.  Va. 
611,  56  L.R.A.  804,  88  Am.  St.  Rep.  805,  40  S. 
£.  591;  Thacker  Coal  ft  Coke  Co.  t.  Burke, 
59  W.  Va.  263,  5  L.R.A.(N.S.)  1091,  58  8. 
E.  161,  8  Ann.  Cas.  885;  Coppage  y.  Kan- 
sas, 236  U.  S.  1,  59  L.  ed.  441,  L.R.A.1916C, 
960,  35  Sup.  Ct.  Rep.  240;  Larkin  r.  Long 
[1915]  A.  C.  814,  W.  N.  191,  84  L.  J.  P.  C. 
X.  S.  201,  113  L.  T.  N.  S.  337.  31  Times  L. 
R.  405,  69  Sol.  Jo.  466,  49  Ir.  L.  T.  121. 

Petitioner  has  a  right  to  injunctive  re- 
lief. 

Bitterman  t.  Louisville  &  N.  R.  Co.  207 
U.  8.  205,  52  L.  ed.  171,  28  Sup.  Ct.  Rep. 
01,  12  Ann.  Cas.  693;  Slater  v.  Gunn,  170 
Mass.  509,  41  L.R.A;  268,  49  N.  E.  1017; 
American  Law  Book  Co.  v.  Edward  Thomp- 
son Co.  41  Misc.  396,  84  N.  Y.  Supp.  225; 
W.  P.  Davis  Mach.  Co.  v.  Robinson,  41  Misc. 
329,  84  N.  Y.  Supp.  837;  Re  Debs,  158  U. 
8.  564,  39  L.  ed.  1092,  15  Sup.  Ct.  Rep. 
900. 

The  judgment  deprives  petitioner  of  the 
freedom  of  contract  guaranteed  to  it  by  the 
3th  Amendment. 

Thacker  Coal  &  Coke  Co.  v.  Burke,  69  W. 
Va.  2.53,  5  L.R.A.(N.S.)  1091,  53  S.  E.  161, 
8  Ann.  Cas.  885;  Payerweathcr  v.  Ritch, 
195  U.  S.  280,  49  L.  ed.  194,  25  Sup.  a. 
Rep.  68;  Farrell  v.  O'Brien  (O'Callagan  v. 
O'Brien)  199  U.  S.  89,  50  L.  ed.  101,  25 
L.R,A.1918C. 


Sup.  Ct.  Rep.  727;  Hovey  v.  Blliott,  167  U. 
S.  409,  417,  42  L.  ed.  216,  221,  17  Snp.  Ct. 
Rep.  841. 

Mr.  Charles  E.  Hogg,  for  respondents; 

Petitioner's  contract  with  its  employees 
is  against  public  policy. 

Curran  v.  Galen,  152  N.  Y.  33,  37  L.R.A. 
802,  57  Am.  St.  Rep.  496,  46  N.  E.  297; 
Jacobs  V.  Cohen,  183  N.  Y.  207,  2  L.R.A. 
(X.S.)  292,  111  Am.  St.  Rep.  730,  76  K. 
E.  5,  5  Ann.  Cas.  280;  Berry  v.  Donovan. 
188  Mass.  353,  5  L,R.A.(N.S.)  809,  108 
Am.  St.  Rep.  499,  74  N.  E.  603,  3  Ann. 
Cas.  738:  Brcnnan  v.  United  Hatters,  73  N. 
J.  L.  729,  9  L.R.A.  (N.S.)  254,  118  Am.  St. 
Rep.  727,  65  Atl.  165,  0  Ann.  Cas.  008; 
Connors  v.  Connolly,  86  Conn.  641,  45 
L,R.A.(N.S.)  564,  86 'Atl.  600;  A.  R.  Bame* 
&  Co.  V.  Berry,  156  Fed.  72. 

Labor  unions  at  common  law  were  not 
unlawful,  and  were  only  made  so  in  Xng* 
land  by  virtue  of  acts  of  Parliament. 

1  Eddy,  Combinations,  §§  404,  405; 
Wright,  Crim.  Conspiracies,  p.  43,  §  404;  3 
Stephen,  History  of  Crim.  Law,  p.  209;  Nat- 
ional Protective  Asso.'v.  Cnmming,  170  N. 
Y.  315,  58  L.R.A.  135,  88  Am.  St.  Rep.  648, 
63  N.  £.  369;  Martin,  Labor  Unions,  §  3: 
Coleman  v.  Moody,  4  Hen.  &  M.  21;  Find- 
lay  v.  Smith,  6  Munf.  148,  8  Am.  Dee^  73,  13 
Mor.  Min.  Rep.  182;  Stout  v.  Jackson,  2 
Rand.  (Va.)  147;  Stokes  v.  Upper  Appomat- 
ox  Co.  3  Leigh,  337;  Foster  v.  Com.  96  Va. 
809,  42  L.R.A.  589,  70  Am.  St.  Rep.  846. 
31  S.  E.  503 ;  Lightfoot  v.  Colgin,  6  MunL 
42;  Thornton  y.  Smith,  1  Wash.  (Va)  83: 
McDodrill  v.  Pardee  k  C.  Lumber  Co.  40 
W,  Va.  579,  21  S.  E.  878;  Cunningham  v. 
Dorsey,  3  W.  Va.  293;  Tunstall  v.  Chris- 
tian, 80  Va.  4,  56  Am.  Rep.  58;  Simp- 
son V.  State,  59  Ala.  1,  31  Am.  Rep.  1 : 
Van  Ness  v.  Pacard,  2  Pet.  144,  7  L.  ed. 
377;  Reno  Smelting  Mill.  &  Reduction 
Works  V.  Stevenson,  20  Nev.  269,  4  L.R.A. 
60,  19  Am.  St.  Rep.  364,  21  Pae.  317; 
Vicksburg  &  J.  R.  Co.  v.  Patton,  31  Miss. 
166,  66  Am.  Dec.  552;  Martin  v.  Bigelow, 
2  Aik.  (Vt.)  184,  16  Am.  Dec.  606;  Shively 
V.  Bowlby,  152  U.  S.  52,  38  L.  ed.  350,  14 
Sup.  Ct.  Rep.  548. 

Labor  unions  formed  for  the  purposen 
for  which  this  union  was  organized  are  law- 
ful. 

Mogul  S.  S.  Co.  v.  McGregor,  L.  R.  23 
Q.  B.  Div.  598,  [1892]  A.  C.  25,  61  L. 
J.  Q.  B.  N.  S.  295,  66  L.  T.  N.  S.  1,  40  Week. 
Rep.  337,  7  Asp.  Mar.  L.  Cas.  120,  56  J.  P. 
101;  Continental  Ins.  Co.  v.  Fire  Under- 
writers, 67  Fed.  310;  Meier  v.  Speer,  96 
Ark.  618,  32  L.R.A. (N.S.)  792,  132  S.  W. 
988,  24  Cyo.  819,  820;  Thomas  v.  Cincin- 
nati, N.  0.  &  T.  P.  R.  Co.  62  Fed.  803;  AUis- 
Chalmers  Co.  v.  Iron  Molders'  Union,  150 
Fed  155;  Wabash  R.  Co.  v.  Hannahan,  121 
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Fed.  663;  Everett  Waddey  Co.  y.  Richmond 
Typographical  Union,  106  Va.  188,  6 
L.R.A.(N.S.)  792,  63  8.  E.  278,  8  Ann. 
Cas.  708;  Carew  v.  Rutherford,  106  Mass. 
1,  8  Am.  Rep.  295;  Beck  v.  Railway 
Teamsters'  Protective  Union,  118  Mich.  497, 
42  L.R.A.  407,  74  Am.  St.  Rep.  421,  77  N. 
W.  13;  Longshore  Printing  Co.  v.  Howell, 
26  Or.  527,  28  L.R.A.  464,  46  Am.  St.  Rep. 
640,  38  Pac.  547;  Macauley  Bros.  v.  Tier- 
ney,  19  R.  I.  256,  37  L.R.A.  456,  61  Am. 
St.  Rep.  770,  33  AU.  1;  Wilson  v.  Hey, 
232  111.  380,  16  L.R.A.(N.S.)  85,  122  Am. 
St.  Rep.  119,  85  N.  E.  928,  13  Ann.  Cas. 
82;  Pi.kett  v.  Walsh,  192  Mass.  672,  6 
L.R.A.(K.S.)  1067,  116  Am.  St.  Rep.  272, 
78  N.  E.  753,  7  Ann.  Cas.  638;  Lohse 
Patent  Door  Co.  v.  Fuelle,  215  Mo.  421, 
22  L.R.A.(N.S.)  607,  128  Am.  St.  Rep.  492, 
114  S.  W.  997;  Post  v.  Buck's  Stove 
&  Range  Co.  43  L.R.A. (N.S.)  502,  119 
C.  C.  A.  214,  200  Fed.  918;  Kemp  v.  Di- 
vision No.  241,  255  111.  213,  99  N.  E.  389, 
Ann.  Cas.  1913D,  347;  J.  F.  Parkinson  Co. 
V.  Building  trades  Council,  154  Cal.  681. 
21  L.R.A.(N.S.)  650,  08  Pac.  1027,  16  Ann. 
Cas.  1165. 

A  combination  of  workmen  formed  for 
the  purpose  of  maintaining  or  advancing 
the  rate  of  wages  is  a  perfectly  legitimate 
one. 

Martin,  Labor  Unions,  §§  10-13;  Ames  v. 
Union  P.  R.  Co.  62  Fed.  14. 

To  determine  whether  an  association  or 
combination  constitutes  a  conspiracy  it  is 
necessary  to  ascertain  its  purposes,  and,  if 
these  are  lawful,  the  association  itself  can- 
not be  treated  as  illegal  if  its  powers  are 
abused  by  those  who  have  the  management 
of  it. 

Com.  V.  Hunt,  4  Met.  Ill,  38  Am.  Dec. 
346. 

Labor  organizations  may  even  use  per- 
suasion to  have  others  join  th  ir  organiza- 
tion. If  ruin  to  the  employer  results  from 
their  peaceable  assertion  of  these  rights,  it 
is  a  damage  without  remedy. 

My  Maryland  Lodge  v.  Adt,  100  Md.  238. 
68  L.R.A.  757,  59  Atl.  721 ;  Beck  v.  Railway 
Teamsters'  Protective  Union,  118  Mich. 
497,  42  L.R.A.  407,  74  Am.  St.  Rep.  421, 
77  N.  W.  13;  Everett  Waddey  Co.  v.  Rich- 
mond TypoTraphical  Union,  105  Va.  188, 
6  L.R.A.(N.S.)  792,  53  S.  E.  273,  8  Ann. 
Cas.  798;  United  States  v.  Weber,  114  Fed. 
950;  Longshore  Printing  &  Pub.  Co.  v. 
Howell,  26  Or.  527,  28  L.R.A.  4G4,  46  Am. 
St.  Rep.  640,  38  Pac.  547;  KoUey  v.  Rob- 
inson, 109  C.  C.  A.  247,  187  Fed.  415. 

Petitioner  cannot  maintain  this  suit  in 
order  to  d  clnre  the  organization  to  which 
the  respondents  belong  unlawful  under  the 
Sherman  Act. 

National  Fireproofing  Co.  v.  Mason 
L.R.A.1918C. 


Builders'  Asso.  26  L.R.A.  (N.8. )  148,  94  C. 
C.  A.  535,  169  Fed.  259;  United  States  v. 
Trans-Missouri  Freight  Asao.  166  U.  S. 
290,  41  L.  ed.  1007;  17  Sup.  Ct.  Rep.  540; 
Northern  S^-^curities  Co.  v.  United  States, 
193  U.  S.  197,  48  L.  ed.  679,  24  Sup.  Ct 
Rep.  436;  Bigelow  v.  Calumet  &  H.  Min. 
Co.  167  Fed.  709;  Gibbs  v.  McNeeley,  60 
L.R.A.  152,  65  C.  C.  A.  70,  118  Fed  120; 
Whitwell  V.  Continental  Tobacco  Co.  64 
L.R.A.  689,  60  C.  C.  A.  290,  125  Fed.  454. 

The  size  of  a  business  alone  does  not 
constitute  a  monopoly  in  restraint  of  in- 
terstate commerce  in  violation  of  §  2  of 
the  Anti-trust  Act;  but  to  render  a  combi- 
nation illegal  thereunder  it  must  intention- 
ally or  necessarily  prevent  other  persons 
from  engaging  in  such  business,  thereby 
stifling  competition. 

United  States  v.  American  Naval  Stores 
Co.  172  Fed.  468;  Re  Greene,  52  Fed.  104. 

A  combination  which  does  not  exclude 
other  persons  from  engaging  in,  the  busi- 
ness does  not  create  a  monopoly. 

National  Fireproofing  Co.  v.  Mason 
Builders  Asso.  26  L.R.A.(N.S.)  148,  94 
C.  C.  A.  635,  169  Fed.  259. 

It  will  not  be  presumed  that  the  mem- 
bers of  a  labor  organization  will  carry  out 
the  purposes,  lawful  in  themselves,  of  their 
association,  in  an  unlawful  manner. 

Sheffield  v.  Balmer,  52  Mo.  474,  14  Am. 
Rep.  430;  Skiff  v.  Stoddard,  63  Conn.  198. 
21   L.R.A.   102,   26   Atl.   974,   23   Atl.  104. 

The  labor  union,  known  as  the  United 
Mine  Workers  of  America,  does  not  consti- 
tute a  common-law  conspiracy. 

Pettibone  v.  United  States,  148  U.  S. 
197,  37  L.  ed.  419,  13  Sup.  Ct.  Rep.  542; 
State  V.  Stewart,  59  Vt,  273,  59  Am.  Rep. 
710,  9  Atl.  559. 

The  obligation  or  pledge  which  an  initi- 
ate in  a  labor  union  is  required  to  take  is 
to  be  construed  with  reference  to  the  de- 
clared purposes  of  the  organization,  and  is 
binding  only  in  so  far  as  those  purposes 
are  lawful  and  are  to  be  attained  by  lawful 
means. 

Schneider  v.  Local  Union  No.  60,  116  La. 
270,  5  L.R.A.(N.S.)  891,  114  Am.  St.  Rep. 
549,  40  So.  700,  7  Ann  Cas.  868. 

That  a  mere  combination  of  persons  m&y 
constitute  a  conspirary  such  combination 
must  be  for  an  unlawful  purpose. 

Pettibone  v.  United  States,  supra. 

Neither  the  petitioner  nor  any  of  its  em- 
ployees is  in  anywise  connected  with  the 
Union  or  any  of  its  branches,  nor  is  anv 
one  of  these  by-laws  sought  to  be  enforced 
against   petitioner. 

States  ex  rel.  Star  Pub.  Co.  v.  Associated 
Press,  159  Mo.  410,  51  L.R.A.  151,  81  Am. 
Stv  Rep.  402,  60  S.  W.  91;  American  Live 
Stock    Commission    Co.    v.    Chicago    live 
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Stoek  Ezcb.  148  HI.  210,  18  L.R.A.  190,  .30 
Am.  St.  Rep.  386,  32  N.  E.  274;  Mogul 
S.  S.  Co.  V.  McGregor,  L.  R.  23  Q.  B.  Div. 
610;  American  Live  Stock  ConnnisBion  Co. 
V.  Chicago  Live-Stock  Exch.  143  111.  210,  18 
L.R.A.  100,  36  Am.  St.  Rep.  388,  32  N.  E.  274. 

There  can  be  no  conspiracy  to  do  that 
which  is  lawful  in  a  lawful  manner. 

Porter  v.  Mack,  50  W.  Va.  581,  40  8.  E. 
459;  2  Cooley'8  Bl.  Com.  4th  ed.  bk.  4,  p. 
1312. 

A  labor  organization  as  5mch,  under  the 
common-law  definition  of  the  term,  docs  not 
constitute  a  conspiracy,  either  under  the 
laws  of  West  Virginia  or  under  the  laws  of 
other  states. 

Lindsay  &  Co.  v.  Montana  Federation  of 
Labor,  37  Mont.  264,  18  L.R.A.(N.S.)  707, 
127  Am.  St.  Rep.  722,  96  Pac.  127;  Macau- 
ley  Bros.  V.  Tierney,  19  R.  I.  255,  37  L.R.A. 
4:)5,  61  Am.  St.  Rep.  770,  33  Atl.  1;  Nation- 
al Protective  Asso.'  v.  Cumming,  170  N.  Y. 
315,  58  L.R.A.  135,  88  Am.  St.  Rep.  648,  63 
X.  E.  369;  State  v.  Van  Pelt,  136  N.  C.  603, 
68  L,R.A.  760,  49  S.  E.  177,  1  Ann.  Cas.  495; 
Ames  V.  Union  P.  R.  Co.  62  Fed.  14;  State 
▼.  Stockford,  77  Conn.  227,  107  Am.  St. 
Rep.  28,  58  Atl.  709. 

The  contracts  of  petitioner  with  its 
several  employees  are  such  as  not  to  be  en- 
forceable in  a  court  of  equity,  nor  can  it 
call  on  a  court  of  equity  to  protect  and  up- 
hold such  a  contract. 

Slaughter  v.  1  hacker  Coal  &  Coke  Co.  od 
W.  Va.  642,  65  L.R.A.  342,  104  Am.  St 
Rep.  1013,  47  8.  £.  247,  2  Ann.  Cas.  335; 
Charleston  Natural  Gas  Co.  v.  Kaiiaw^ha 
Natural  Gas,  Light  &  Fuel  Co.  58  W.  Va. 
22,  112  Am.  St.  Rep.  036,  50  S.  £.  876,  6 
Ann.  Cas.  154;  West  Virginia  Transp.  Co. 
▼.  Ohio  River  Pipe  Line  Co.  22  W.  Va.  600, 
46  Am.  Rep.  627;  Tarr  v.  Stearman,  264 
ni.  110,  105  N.  £.  958. 

The  court  could  neither  award  nor  per- 
petuate an  injunction  against  persons  not 
parties  to  the  suit. 

2  High,  InJ.  4th  ed.  §  1548;  Fellows  ▼. 
Fellows,  4  Johns.  Ch.  25,  and  note;  Sage  ▼. 
Quay,  Clarke,  Ch.  347;  Scott  v.  Donald,  165 
U.  S.  107,  41  L.  ed.  648,  17  Sup.  Ct.  Rep. 
i62;  Iveson  v.  Harris,  7  Ves.  Jr.  267,  13 
Standard  Enc.  Proc.  179;  Harvey  v.  Smith, 
179  Mass.  592,  61  N.  E.  217;  St«te  ex  rel. 
Pew  V.  District  Ct.  34  Mont.  233,  85  Pac. 
526;  Acme  Cement  Plaster  Co.  v.  Keys, 
—  Tex.  Civ.  App.  — ,  107  S.  W.  186;  Peter- 
son V.  Smith,  30  Tex.  Civ.  App.  139,  69  S. 
W.  542. 

An  injunction  issues  only  to  avert 
threatened  substantial  damages  or  injury. 

Atkins  V.  W.  A.  Fletcher  Co.  65  N.  J.  Eq. 
658,  55  Atl.  1074;  Purvis  v.  Local  No.  600, 
U.  B.  C.  J.  214  Pa.  348,  12  L.R.A.(N.S.)  642 
112  Am.  St.  Rep.  757,  63  Atl.  685;  Union 
L.R.A.1918C. 


P.  R.  Co.  V.  Ruef,  120  Fed.  102;  Cumber- 
land Glass  Mfg.  Co.  V.  Glass  Bottle  Blow- 
ers' Asso.  60  N.  J.  Eq.  49,  46  Atl.  208; 
FlaccuB  V.  Smith,  199  Pa.  128,  64  L.RJk. 
640,  86  Am.  St.  Rep.  770,  48  Atl.  894: 
Allis-Chalmers  Co.  v.  Reliable  Lodge,  111 
Fed.  264. 

Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

This  was  a  suit  in  equity,  commenced 
October  24,  1907,  in  the  United  States  cir- 
cuit (afterwards  district)  court  for  the 
northern  district  of  West  Virginia,  by  the 
Hitchman  Coal  &  Coke  Company,  a  cor- 
poration organized  under  the  laws  of  the 
Rtate  of  West  Virginia,  against  certain  cit- 
izens of  the  state  of  C^io,  sued  individual- 
ly and  also  as  officers  of  the  United  Mine 
Workers  of  America.  Other  noncitiaens  of 
plaintifTs  state  were  namc^d  as  defendants, 
but  not  served  with  process.  Those  who 
were  served  and  who  answered  the  bill 
were  T.  L.  Lewis,  vice  president  of  the  U. 
M.  W.  A.  and  of  the  International  Union 
U.  M.  W.  A.;  William  Green,  D.  H.  Sul- 
livan, and  "George"  W.  Savage  <hi8  correct 
Christian  name  is  Owilym),  respectively 
president,  vice  president,  and  secretary- 
treasurer  of  district  No.  6,  U.  M.  W.  A.; 
and  A.  R.  Watkins,  John  Zelenka,  and 
Lee  Rankin,  respectively  president,  vice 
president,  and  secretary-treasurer  of  sub- 
district  No.  6  of  district  No.  6. 

Plaintiff  owns  about  5,000  acres  of  coal 
lands  situate  at  or  near  Benwood,  in  Mar- 
shall county.  West  Virginia,  and  within 
what  is  known  as  the  ^'Panhandle  district" 
of  that  state,  and  operates  a  coal  mine  there- 
on, employing  between  200  and  300  men, 
and  having  an  annual  output,  in  and  be- 
fore 1907,  of  about  300,000  tons.  At  the 
time  of  the  filing  of  the  bill,  and  for  a  con- 
siderable time  before  and  ever  since,  it  op- 
erated its  mine  "nonunion,"  under  an 
agreement  with  its  men  to  the  effect  that 
the  mine  should  be  run  on  a  nonunion  basis, 
that  the  employees  should  not  become  con- 
nected with  the  Union  while  employed  by 
plaintiff,  and  that,  if  they  joined  it,  their 
employment  with  plaintiff  should  cease. 
The  bill  set  forth  these  facts,  inter  alia, 
alleged  that  they  were  known  to  defendants 
and  each  of  them,  and  "that  the  said  de- 
fendants have  unlawfully  and  maliciously 
agreed  together,  confederated,  combined, 
and  formed  themselves  into  a  conspiracy, 
the  purpose  of  which  they  are  proceeding 
to  carry  out  and  are  now  about  to  finally 
accomplish,  namely:  to  cause  your  orator's 
mine  to  be  shut  down,  its  plant  to  remain 
idle,  its  contracts  to  be  broken  and  un- 
fulfilled, until  such  time  as  your  orator 
shall  submit  to  the  demand  of  the  Union 
that  it  shall  unionize  its  plant,  and,  hav- 
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ing  submitted  to  such  demand,  unionize  its 
plant  by  employing  only  Union  men  wbo 
shall  become  subject  to  the  orders  of  the 
Union,"  etc.  The  general  object  of  the  bill 
was  to  obtain  an  injunction  to  restrain  de- 
fendants  from  interfering  with  the  rela- 
tions existing  between  plaintiff  and  its  em- 
ployees in  order  to  compel  plaintiff  to 
^'unionize*'  the  mine. 

A  restraining  order  having  been  grant- 
ed, followed  by  a  temporary  injunction, 
the  served  defendants  flied  answers,  and 
thereupon  made  H  motion  to  modify  the 
injunction,  whieh  was  refused.  172  Fed. 
H63.  An  appeal  taken  by  defendants  from 
this  order  was  dismissed  by  the  circuit 
court  of  appeals.  100  C.  C.  A.  137,  176 
Fed.  549.  Afterwards  they  applied  for  and 
obtained  leave  to  withdraw  their  answers 
and  file  others;  the  order,  however,  pre- 
scribed that  the  withdrawn  answers  were 
**not  to  be  removed  from  the  file."  The 
new  answers  denied  all  material  averments 
of  the  bill,  some  of  which  had  been  admit- 
ted in  the  former  answers.  Plaintiff,  hav- 
ing filed  replications,  obtained  an  order 
that  the  former  answers  should  be  treated 
as  evidence  on  behalf  of  the  plaintiff  upon 
the  issue  joined.  Upon  this  evidence  and 
other  evidence  introduced  before  the  court 
orally,  the  case  was  submitted,  with  the  re- 
Hult  that  a  final  decree  was  made  January 
18,  1913,  granting  a  perpetual  injunction. 
202  Fed.  512.  This  was  reversed  by  the 
circuit  court  of  appeals  June  1,  1914  (131 
C.  C.  A.  425,  214  Fed.  685),  but  the  man- 
date was  stayed  pending  an  application  to 
this  court  for  a  writ  of  certiorari.  After- 
wards an  appeal  was  allowed.  This  court 
dismissed  the  appeal,  but  granted  the  writ 
of  certiorari  (241  U.  S.  644,  60  L.  ed.  1218, 
36  Sup.  Ct.  Rep.  450),  the  record  on  appeal 
to  stand  as  a  return. 

The  final  decree  of  the  district  court  in- 
cluded an  award  of  injunction  against 
John  Mitchell,  W.  B.  Wilson,  and  Thomas 
Hughes,  who,  while  named  as  defendants  in 
the  bill,  were  not  served  with  process  and 
entered  nj  appearance  except  to  object  to 
the  jurisdiction  of  the  court  over  them. 
Under  the  Federal  practice,  the  appearance 
to  object  did  not  bind  these  parties  to  sub- 
mit to  the  jurisdiction  on  the  overruling  of 
the  objection  (Harkness  v.  Hyde,  98  U. 
S.  476,  479,  25  L.  ed.  237,  238;  Southern  P. 
Co.  v.  Denton,  146  U.  S.  202,  206,  36  L.  ed. 
942,  945,  13  Sup.  Ct.  Rep.  44;  Mexican  C. 
R.  Co.  V.  Pinkney,  149  U.  S.  194,  209,  37  L. 
ed.  699,  705, 13  Sup.  Ct  Rep.  859;  Goldey  v. 
Morning  News,  156  U.  S.  518,  39  L.  ed.  517, 
15  Sup.  Ct.  Rep.  559;  Davis  v.  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  217  U.  S.  167,  174,  64 
L.  ed.  708,  718,  27  L.R.A.(N.S.)  828,  30 
Sup.  Ct.  Rep.  46d»  18  Ann.  Cas.  907),  and 
LJR.A.1918(\ 


since  the  injunetion  operates  only  in  per- 
sonam, it  was  erroneous  to  include  them  as 
defendants.  It  also  was  erroneous  to  in- 
clude personal  relief  by  injunction  against 
certain  named  parties  who,  pending  suit, 
were  chosen  to  succeed  some  of  the  original 
defendants  as  officers  of  the  international, 
district,  and  subdistrict  unions,  but  who 
were  not  served  with  process  and  did  not 
appear,  they  being  included  upon  the 
ground  that  they  were  "before  the  court  by 
representation  through  service  having  been 
had  upon  their  said  predecessors  in  office." 
This  is  not  a  representative  suit  within  the 
meaning  of  equity  rule  38;  nor  is  there 
such  privity  between  the  holder  of  an  office 
in  a  voluntary  association  and  his  successor 
as  to  bind  the  latter  by  process  issued 
against  the  former. 

But  these  procedural  difficulties  do  not 
affect  that  part  of  the  decree  wliich  award- 
ed an  injunction  against  the  answering  de- 
fendants (Lewis,  Green,  Sullivan,  Savage, 
Watkins,  Zelenka,  and  Rankin)  "individ- 
ually," and  not  as  officers  of  the  Union  or 
its  branches,  except  as  to  Savage,  a^'^^ainst 
whom  the  decree  goes  in  both  his  individual 
and  official  capacities,  he  alone  having  re- 
tained at  the  time  of  the  final  decree  the 
same  office  he  held  at  the  beginning  of  the 
suit.  If  there  was  error  in  excluding  the 
"official"  responsibility  of  the  others,  it 
was  not  one  of  which  they  could  complain, 
and  it  was  not  assigned  for  error  upon  their 
appeal  to  the  circuit  cou^t  of  appeals.  If 
they  were  subject  to  injunction  at  all,  they 
were  so  in  their  individi.al  capacities. 
Whether  the  injunction  will  bind  their  suc- 
cessors in  office,  or  their  fellow  members 
of  the  Union,  will  depend  upon  questions 
cf  confederacy,  agency,  notice,  and  the  like, 
which  may  be  determined  hereafter,  under 
due  process  of  law,  if  and  when  proceedings 
are  taken  to  enforce  the  injuncti<m  against 
parties  other  than  the  answering  defendants. 
The  clause  in  the  decree  enjoining,  as  con- 
federates, all  present  and  future  members 
of  the  Union,  without  naming  them,  is 
brutoim  fulmen  in  the  absence  of  proof  of 
confederacy  submitted  hereafter  against 
particular  members  sought  to  be  held  for 
violating  the  injunction;  its  inclusion  is 
not  a  matter  of  which  the  answering  de- 
fendants may  complain,  nor  was  it  assigned 
as  error. 

We  proceed,  therefore,  to  consider  the  case 
as  it  stands  against  the  answering  defend- 
ants. 

The  district  court  based  its  decision  upon 
two  grounds:  (1)  That  the  organization 
known  as  the  United  Mine  W^orkers  of  Amer- 
ica, and  its  branches,  as  conducted  and 
managed  at  the  time  of  the  suit  and  for 
many  years  before,  was  a  common-law  con< 
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spiracy  in  unreasonable  restraint  of  trade, 
and  also  and  eapeciaUy  »  oonspiracy  against 
the  rights  of  nonunion  miners  in  West  Vir- 
ginia; and  (2)  that  the  defendants,  in  an 
effort  to  eomp«l  the  plaintiff  to  enter  into 
contractual  relations  with  the  Union  relat- 
ing to  the  employment  of  labor  and  the 
production  of  ooal,  although  having  knowl- 
edge of  express  contracts  existing  between 
plaintiff  and  its  employees  which  exeluded 
relations  with  the  Union,  endeavored  by 
unlawful  means  to  procure  a  breach  of  th^se 
eontracts  by  the  employees* 

A  brief  recital  of  previoua  transactions 
between  the  parties  becomes  material.  The 
Union  is  a  voluntary  and  unincorporated 
aasoeiation  which  was  organized*  in  the  year 
1890  in  the  states  of  Ohio  aad  Indiana,  and 
afterwards  was  extended  to  other  states^ 
It  is  made  up  of  national  or  ''international/' 
district,  subdistrict,  and  local  unions.  Dis- 
triet  No.  6  comprises  the  coal  districts  oi 
Ohio  and  the  Panhandle  of  West  Virginia. 
Subdistrlct  No.  5  of  that  district  comprises 
fire  counties  and  parts  of  eounties  in  Ohio, 
and  the  Panhandle. 

The  answering  defendants  were  and  ara 
active  and  influential  members — ^leadera-*- 
of  the  Union,  as  well  as  officers.  Savage, 
Lewis,  and  Sullivan  have  been  members 
from  its  formation  in  1890,  and  have  held 
important  offices  in  it  and  attended  the  na- 
tional conventions.  The  others  are  long- 
time  members,  and  possessed  an  influence 
indicated  by  the  offices  they  held,  but  not 
limited  to  the  duties  of  those  offices. 

From  1897  to  1906  what  were  known  as 
joint  interstate  eonfereneea  were  held  an- 
nually or  biennially  between  officials  of  the 
Union  and  representatives  of  the  operators 
in  the  ''Gentral  Gompetitive  Field"  (which 
includes  Western  Pennsylvania,  Ohio,  In- 
diana,  and  Illinois,  but  not  West  Virginia), 
for  the  purpose  of  agreeing  upon  the  scale 
of  wages  and  the  eonditioos  of  employment 
in  that  field.  In  addition  there  were  oc- 
casional conferences  of  the  same  character 
affecting  other  states  and  districts. 

Plaintiff's  mine  is  within  the  territo- 
rial  limits  of  subdistriot  No.  5  oi  district 
No.  6.  Goal-mining  operations  were  com- 
menced there  in  the  early  part  of  the  year 
1902,  and  the  mine  was  operated  "non- 
nnion''  until  April,  1903,  when,  under 
threats  from  the  Union  officials,  including 
defendants  Watkins  and  Sullivan,  that  a 
certain  unionized  mine  in  Ohio,  owned  by 
the  same  proprietors,  would  be  closed  down 
if  the  men  at  the  Hitcfaman  were  not  al- 
lowed to  organize,  plaintiff  consented  to 
the  unionization  of  the  latter  mine.  This 
Went  into  effect  on  the  1st  of  April,  1903, 
and  upon  the  very  next  day  the  men  were 
called  out  on  strike  because  of  a  disagree- 
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meat  with  the  company  as  to  the  basis  upon 
which  mining  should  he  paid  ior.  The 
strike  continued  until  May  23,  requiring 
plaintiff  to  cease  operations  and  prevent" 
ing  It  from  fulfilling  its  contracts,  the  most 
importamt  of  whieh  was  one  for  the  daily 
supply  of  engine  coal  to  the  Baltimore  dp 
Ohio  Railroad  at  a  coaling  station  adjoin* 
ing  the  mine»  The  finaaeial  loss  to  plain* 
tiff  was  serious:  The  strike  was  settled 
and  the  men  resumed  work  upon  the  basis 
of  a  modification  of  the  official  mining  seale 
applicable  to'the  Hitchnoan  mine. 

Again,  in  the  spring  of  1904,  there  was 
difficulty  in  renewing  the  scale.  A  tempo- 
rary scale,  agreed  upon  between  operators 
and  miners  for  the  month  of  April,  1904, 
was  signed  ia  behalf  of  the  Hitchman  ccm.- 
pany  on  the.  18th  of  April.  Two  days  later 
the  men  at  the  Hitchman  struck,  and  the 
mine  remained  idle  for  two  months,  during 
which  time  plaintiff  sustained  serious  loss- 
es in  business  and  was  put  to  heavy  expense 
in  obtaining  coal  from  other  sources  to  fill 
its  contract  with  the  Baltimore  &  Ohio 
Railroad  Company.  The  strike  was  settled 
by  the  adoption  of  the  official  scale  for  the 
Panhandle  district,  with  amendatory  local 
rules  for  the  Hitchman  mine, 

After  this  there  was  little  further  trouble 
until  April  1,  1906,  when  a  disagreement 
arose  between  the  Union  and  an  assoeia- 
tion  of  operators  with  which  plaintiff  was 
not  connected — ^the  association  being  ia 
fact  made  up  of  its  competitors — about  ar- 
ranging the  terms  of  the  scale  for  the  en- 
suing two  years*  At  the  same  time  a  simi- 
lar disagreement  arose  between  the  oper^ 
ators  and  the  Union  officials  in  the  Cen- 
tral Gompetitive  Field.  The  result  was  a 
termination  of  the  interstate  conferences 
and  a  failure  to  establish  any  official  scale 
for  the  ensuing  two  years,  followed  by  a 
widespread  strike^  or  a  number  of  concur- 
rent strikes,  involving  the  most  of  the  bi- 
tuminous coal-producing  districts.  There 
was  absolutely  no  grievance  or  ground  of 
disagreement  at  the  Hitchman  mine,  beyond 
the  fact  that  the  mining  scale  expired  by 
its  own  terms  on  March  31,  and  the  men 
had  not  received  authority  from  the  Union 
officials  either  to  renew  it  or  agree  to  a  new 
one  in  its  place.  Plaintiff  came  to  an  under- 
standing with  the  local  union  to  the  effect 
that  if  its  men  would  continue  at  work^ 
the  company  would  pay  them  from  April 
Ist  whatever  the  new  scale  might  be, 
except  that  if  the  new  scale  should  prove 
to  be  lower  than  that  which  expired, 
on  March  31,  there  should  be  no  re* 
duction  in  wages,  while  if  the  scale  was 
raised  the  company  would  pay  the  increased 
amount,  dating  it  back  to  April  1st.  Thia- 
was  satisfactory  to  the  men;   but  as  tiie 
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quefition  of  a  new  scale  was  then  under  dis* 
cnssion  at  a  conference  between  the  officials 
of  the  Union  and  the  representatives  of  the 
Operators*  Association,  and  plaintifTs  em- 
ployees wished  to  get  the  sanction  of  their 
officers,  the  manager  of  the  Hitchman  mine 
got  into  communication  with  those  officials, 
including  defendant  Green,  president  of  dis- 
trict No.  6,  and  endeavored  to  secure  their 
assent  to  the  temporary  arrangement,  but 
without  success.  Then  a  committee  of  the 
local  union,  including  Daugherty,  its  pres- 
ident, took  up  the  matter  with  Green  and 
received  pcrmiHsion  to  mine  and  load  engine 
coal  until  further  notice  from  him.  Under 
this  arrangement  the  men  remained  at  work 
for  about  two  weeks.  On  April  15th,  defend- 
ant Zelenka,  vice  president  of  the  subdis- 
trict,  visited  the  mine,  called  a  meeting  of 
the  miners,  and  addressed  them  in  a  foreign 
tongue,  as  a  result  of  which  they  went  on 
strike  the  next  day,  and  the  mine  was  shut 
down  until  the  12th  of  June,  when  it  re- 
sumetl  as  a  "nonunion"  mine,  so  far  as  re- 
lations with  the  U.  M.  W.  A.  were 
concerned. 

During  this  strike  plaintiff  was  subjected 
to  heavy  losses  and  extraordinary  expenses 
with  respect  to  its  business,  of  the  same 
kind  that  had  befallen  it  during  the  pre- 
vious strikes. 

About  the  1st  of  June  a  self-appointed 
committee  of  employees  called  upon  plain- 
tiff's president,  stated  in  substance  that 
they  could  not  remain  longer  on  strike 
because  they  were  not  receiving  benefits 
from  the  Union,  and  asked  upon  what  terms 
they  could  return  to  work.  They  were  told 
that  they  could  come  back,  but  not  as  mem- 
bers of  the  United  Mine  Workers  of  Amer- 
ica; that  thenceforward  the  mine  would  be 
run  nonunion,  and  the  company  would  deal 
with  each  man  individually.  They  asnented 
to  this,  and  returned  to  work  on  a  nonunion 
ba«i8.  Mr.  Pickett,  the  mine  superintendent, 
had  char<?e  of  employing  the  men,  then 
and  afterwards,  and  to  each  one  who 
applied  for  employment  he  explained  the 
conditions,  which  were  that  while  the  com- 
pany paid  the  wages  demanded  by  the  Union 
and  as  much  as  anybody  else,  the  mine  was 
run  nonunion  and  would  continue  so  to  run; 
that  the  company  would  not  recognize  the 
United  Mine  Workers  of  America;  that  if 
any  man  wanted  to  become  a  member  of 
that  Union  he  waft  at  liberty  to  do  so;  but 
he  could  not  be  a  member  of  it  and  remain 
in  the  employ  of  the  Hitchman  Company; 
that  if  he  worked  for  the  company  he  would 
have  to  work  as  a  nonunion  man.  To  this 
each  man  employed  gave  his  assent,  under- 
standing that  while  he  worked  for  the  com- 
pany he  must  keep  out  of  the  Union. 

Since  January,  1008  (after  the  com- 
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mencement  of  the  suit),  in  addition  to  hav- 
ing this  verbal  understanding,  each  man  has 
been  required  to  sign  an  employment  card 
expressing  in  substance  the  same  terms. 
This  has  neither  enlarged  nor  diminished 
plaintiff's  rights,  the  agreement  not  being 
such  as  is  required  by  law  to  be  in  writing. 
Under  this  arrangement  as  to  the  terms 
of  employment,  plaintiff  operated  its  mine 
from  June  12, 1906,  until  the  commencement 
of  the  suit  in  the  fall  of  the  following  year. 
During  the  same  period  a  precisely  sim- 
ilar method  of  employment  obtained  at  the 
Glendale  mine,  a  property  consisting  of 
about  1,200  acres  of  coal  land  adjoining  the 
Hitchman  property  on  the  south,  and  oper- 
ated by  a  company  having  the  same 
stockholders  and  the  same  management 
aa  the  Hitchman;  the  office  of  the  Glen- 
dale mine  being  at  the  Hitchman  Coal 
&  Coke  Company's  office.  Another  mine 
in  the  Panhandle,  known  as  the  Richland, 
a  few  miles  north  of  the  Hitchman,  likewise 
was  run  "nonunion." 

In  fact,  all  coal  minee  in  the  Panhandle 
and  elsewhere  in  West  Virginia,  except  in 
a  small  district  known  as  the  Kanawha 
field,  were  run  ''nonunion,"  while  the  entire 
industry  in  Ohio,  Indiana,  and  Illinois  was 
operated  on  the  "closed-shop"  basis,  so  that 
no  man  could  hold  a  job  about  the  mines 
unless  he  was  a  member  of  the  United  Mine 
Workers  of  America.  Pennsylvania  occu- 
pied a  middle  ground,  only  a  part  of  it  be- 
ing under  the  jurisdiction  of  the  Union. 
Other  states  need  not  be  particularly  men- 
tioned. 

The  unorganized  condition  of  the  mines 
in  the  Panhandle  and  some  other  districts 
was  recognized  as  a  serious  interference 
with  the  purposes  of  the  Union  in  the  Cen- 
I  tral  Competitive  Field,  particularly  as  it 
'  tended  to  keep  the  cost  of  production  low. 
and  through  competition  with  coal  produced 
in  the  organized  field,  rendered  it  more  diffi- 
cult for  the  operators  there  to  maintain 
prices  high  enough  to  induce  them  to  grant 
certain  concessions  demanded  bv  the  Union 
This  was  the  subject  of  earnest  and 
protracted  discussion  in  the  annual  inter- 
national convention  of  the  U.  M.  W.  A.  held 
at  Indianapolis,  Indiana,  in  the  month  of 
January,  1907,  at  which  all  of  the  answer- 
ing defendants  were  present  as  delogate*« 
and  participated  in  the  proceedings.  The 
discussion  was  based  upon  statement;; 
contained  in  the  annual  reports  of  John 
Mitchell,  as  president  of  the  Union  (joined 
as  a  defendant  in  the  bill,  but  not  served 
with  process ),  and  of  defendant  Lewis 
as  vice  president,  respecting  the  cauH4>> 
and  consequences  of  the  strike  of  llH)ti, 
and  the  policy  to  be  adopted  by  the- 
Union  for  the  future^     In  these  reports  it 
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was  made  to  appear  that  the  strike  had 
been  caused  immediately  by  the  failure  of 
the  joint  convention  of  operators  and  miners 
reprewnting  the  Central  and  Southwestern 
Competitive  Fields,  held  in  the  early  part 
of  the  year  1900,  to  come  to  an  agreement 
for  a  renewal  of  the  mining  scale;  that  the 
strike  was  widespread,  involving  not  less 
than  400,000  mine  workers,  was  terminated 
by  **di8trict  settlements"  with  variant  re- 
sults in  different  parts  of  the  territory  in- 
rolved,  and  had  not  been  followed  by  a  re^ 
newal  of  the  former  relations  between  the 
operators     and     miners     in     the     Central 
Competitive  Field.     Another  result  of  the 
ittrike  waa  a  large  decrease  in  the  member- 
Ahip  of  the  Union.    Two  meaisures  of  relief 
were  proposed :  first,  that  steps  be  taken  to 
re-establish    the   joint   interstate   conferen- 
(*«»;   and   second,   the   organization   of  the 
hitherto  unorganized   fields,   including  the 
Panhandle  district  of  W^st  Virginia,  nnder 
eloBed-shop  agreements,  with  all  men  about 
the  mines  included  in  the  membership  of 
the  United  Mine  Workers  of  America.     In 
the  course  of  the  discussion  the  purpose  of 
organizing   West  Virginia   in  the   interest 
of  the  unionized  mine  workers  in  the  Cen- 
tral Competitive  Field,  and  the  probability 
that  it  could  be  organized  only  by  means 
of  strikes,   were   repeatedly   declared    and 
were  disputed  by  nobody.     All  who  spoke 
advocated    strikes,    differing    only    as    to 
whether    these    should    be    nation-wide    or 
sectional.     Defendant  Lewis,  in  his  report, 
recommended  an  abandonment  of  the  policy 
of  sectional    settlements   which    had    been 
pursued  in  the  previous  year.     This  recom- 
mendation, interpreted  as  a  criticism  of  the 
policy  pursued  under  the  leadership  of  Pres- 
ident Mitchell  in  the  settlement  of  the  1006 
strike,  was  the  subject  of  long  and  earnest 
debate,  in  the  course  of  which  Lewis  said: 
"When  we  organize  West  Virginia,  when  we 
ors;anize  the  unorganized  sections  of  Penn- 
sylvania, we  will  organize  them  by  a  strike 
movement."     And  again,  towards  the  close 
of  the  debate :    "No  one  has  made  the  state- 
ment that  we  can  organize  West  Virginia 
without  a  strike."     Defendant  Green  took 
part,  favoring  the  view  of  Mr.  Lewis  that 
strikes  should  be  treated  nationally  instead 
of  sectionally.    In  the  course  of  his  remarks 
he  said:     *'I  say  to  you,  gentlemen,  one 
reason  why  I  opposed  the  policy  that  was 
pursued  last  year  was  because,  over  in  Ohio, 
we  were  peculiarly  situated.    We  had  West 
Virginia   on    the    south    and    Pennsylvania 
cm  the  east,  and  after  four  months  of  a 
strike  in  eastern  Ohio  we  had  reached  the 
danger  line.     We  felt  keenly  the  competi- 
tion from   West  Virginia,  and  during  the 
suspension  our  miners  in  Ohio  chafed  under 
the  object  lesson  they  had.    They  aaw  West 
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Virginia  coal  go  by,  trainload  after  train- 
load  passing  their  doors,  when  l^ey  were 
on  strike.  This  coal  supplied  the  raarketa 
that  they  should  have  had.  There  is  no  dis- 
giiising  the  fact,  something  must  be  done 
to  remedy  this  condition.  Year  after  year 
Ohio  has  had  to  go  home  and  strike  in  some 
portion  of  the  district  to  enforce  the  inter- 
state agreement  that  was  signed  up  here. 
.  .  .  I  confess  here  and  now  that  the 
overwhelming  sentiment  in  Ohio  was  that  a 
settlement  by  sections  would  not  correct  the 
conditions  we  complained  of.  Now,  some- 
thing must  be  done;  it  is  absolutely  neces- 
sary to  protect  us  against  the  competition 
that  comes  from  the  unorganized  fields  east 
of  us."  Mr.  Mitcliell  opposed  the  view  of 
defendant  Lewis,  reiterating  an  opinion,  re- 
peatedly expressed  before,  that  West  Vir- 
ginia and  the  other  unorganized  fields 
*'would  not  be  thoroughly  organized  except 
as  the  result  of  a  successful  strike;"  but 
declaring  that  '*they  will  not  be  organized 
at  all,  strike  or  no  strike,  unless  we  are 
able  to  support  the  men  in  those  fields  from 
the  first  day  they  lay  down  their  tools. 
.  .  .  Now,  I  believe  it  is  possible,  indeed, 
I  believe  it  is  probable,  that  in  the  not 
distant  future  we  will  be  able  to  inaug- 
urate a  movement  in  West  Virginia 
and  the  other  unorganized  fields  that  will 
involve  them  in  a  strike,  and  then  we  will 
expect  you  to  furnish  ^he  sinews  of  war,  as 
you  have  done  in  the  past,  to  keep  these 
men  in  idleness." 

The  discussion  continued  during  three 
days,  and  at  the  end  of  it  the  report  of  a 
committee  which  expressed  disagreement 
with  vice  president  Lewis's  opposition  to 
sectional  settlements  and  recommended  ^'a 
continuation  in  the  future  of  the  same  wise, 
conservative,  business-like  policies"  that  had 
been  pursued  by  President  Mitchell,  was 
adopted  by  a  viva  voce  vote. 

liie  plain  effect  of  this  action  was  to  ap- 
prove a  policy  which,  as  applied  to  the  con- 
crete ease,  meant  that,  in  order  to  relieve 
the  union  miners  of  Ohio,  Indiana,  and  Il- 
linois from  the  competition  of  the  cheaper 
product  of  the  nonunion  mines  of  West  Vir- 
ginia, the  West  Virginia  mines  should  be 
"organized"  by  means  of  strikes  local  to 
West  Virginia,  the  strike  benefits  to  be  paid 
by  assessments  upon  the  Union  miners  in 
the  other  states  mentioned,  while  they  re- 
mained   at   work. 

This  convention  was  followed  by  an  an- 
nual convention  of  subdistrict  5  of  district 
6,  held  in  the  month  of  March,  1907,  at 
which  defendants  Watkins  and  Rankin  were 
present  as  president  and  secretary  of  the 
subdistrict.  Defendant  Lewis,  as  nation- 
al vice  president,  occupied  the  chair  during 
several  of  the  sessions.    Defendant  Zelenka 
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was  present  as  a  delegate,  and  also  Thomas 
Hughes,  who,  while  named  as  a  defendant  in 
the  present  suit,  was  not  served  with  proc- 
ess. Watkins  and  Rankin  in  their  reports 
recommended  the  complete  unionization  of 
the  mines  in  the  Panhandle  counties,  with 
particular  reference  to  the  Hitchman,  the 
Olendale,  the  Richland,  and  two  others;  and 
as  a  result  it  was  resolved  "that  the  suh- 
district  officers,  together  with  the  district 
officers,  be  authorized  to  take  up  the  work 
of  organizing  every  mine  in  the  subdistrict 
as  quickly  as  it  can  be  done." 

Evidently  in  pursuance  of  this  resolu- 
tion, defendants  Green,  Zelcmka,  and  Wat- 
kins,  about  July  1,  1907,  called  at  plaintiff's 
office  and  laid  before  its  general  manager, 
Mr.  Koch,  a  pr<^osition  for  the  unioniza- 
tion of  the  mine.  He  declined  to  consider 
it,  but  at  their  request  laid  it  before  plain- 
tiff's board  of  directors,  who  rejected  the 
proposition,  and  the  manager  informed 
Green  of  this.  In  one  of  the  interviews 
Koch  informed  these  defendants  of  the 
terms  of  plaintiff's  working  agreement  with 
its  employees  to  the  effect  that  the  mine  was 
to  be  run  nonunion  and  they  were  not 
to  become  members  of  the  Union. 

About  the  same  time,  a  Mr.  McKinley, 
who  was  operating  the  Richland  mine  non- 
union, was  interviewed  by  the  Union  lead- 
ers, notified  of  the  resolution  adopted  b}'  the 
subdistrict  convention,  and,  having  asked 
that  his  mine  be  let  alone,  was  met  with 
the  threat  that  they  would  secure  the  sup- 
port of  his  men,  and  that  if  he  did  not  rec- 
ognize the  Union,  they  would  shut  down 
his  mine.  In  one  of  the  interviews  that  en- 
sued he  was  told  that  it  was  their  purpose 
to  organize  the  Glendale,  the  Hitchman,  the 
Richland,  and  some  other  mines;  that  at 
the  Glendale  they  had  twenty-four  men  who 
had  joined  the  organization,  ''and  that  they 
had  sixty  men  who  had  signed  up  or  had 
agreed  to  join  the  organization  at  Hitch- 
man, and  that  they  were  going  to  shut  the 
mine  down  as  soon  as  they  got  a  few  more 
men."  With  respect  to  their  progress  at  his 
own  mine  he  was  kept  in  the  dark  until 
about  the  middle  of  October,  1907,  when, 
through  the  activities  of  the  organizer 
Hughes,  they  succeeded  in  shutting  it  down, 
and  it  remained  closed  until  a  restraining 
order  was  allowed  by  the  court,  immediate- 
ly after  which  it  resumed  nonunion. 

The  evidence  renders  it  clear  that  Hughes 
was  sent  into  the  Panhandle  to  organize  all 
the  mines  there,  in  accordance  with  the  res- 
olution of  the  subdistrict  convention.  The 
bill  made  a  statement  of  his  activities,  and 
alleged  that  he  was  acting  as  an  organizer, 
for  the  Union.  Defendants'  final  answers 
made  a  complete  denial,  but  in  this  are 
contradicted  by  admi^ffions  made  in  the  ear- 
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lier  answers  and  by  other  and  undisputed 
evidence.  The  only  defendant  who  testified 
upon  the  subject  declared  that  Hugkes  was 
employed  by  district  No.  6  as  an  organizer, 
but  denied  that  he  had  power  or  authority 
to  shut  down  the  Hitchman  mine. 

He  arrived  at  that  mine  sometime  in  Sep* 
tember,  1907,  and  remained  there  or  in  that 
vicinity  until  the  latter  part  of  October, 
conducting  a  campaign  of  organization  at 
the  Hitchman  and  at  the  neighboring  Giea- 
dale  and  Richland  mines. 

The  evidence  shows  that  he  had  distinct 
and  timely  notice  that  membership  in  the 
Union  was  inconsistent  with  the  terms  of 
employment  at  all  three  mines,  and  a  viola- 
tion of  the  express  provisi^ms  of  the  agree- 
ment at  the  Hitchman  and  Glendale. 

Having  unsuccessfully  applied  to  Kocb 
and  McKinley  for  their  co-operation,  Hughes 
proceeded  to  interview  as  many  of  the  men 
as  he  could  reach  and  to  hold  public  meet- 
ings in  the  interest  of  the  Union.  There 
is  clear  and  uncontradicted  evidence  that 
he  did  not  confine  himself  to  mere  persua- 
sion, but  resorted  to  deception  and  abuse. 
In  his  public  speeches  he  employed  abusive 
language  respecting  Mr*  Pickett,  William 
Daugherty,  and  Jim  Jarrett.1  He  proph- 
esied, in  such  a  way  that  ignorant*  foreign- 
born  miners,  such  as  he  was  addressing,  nat- 
urally might  believe  him  to  be  speaking 
with  knowledge,  that  the  wages  paid  by  the 
Hitchman  would  be  reduced  unless  the  mine 
was  unionized.  The  evidence  as  to  the 
methods  he  employed  in  personally  inter- 
viewing the  miners,  while  meager,  is  signifi- 
cant. Myers,  a  Hitchman  miner,  testi- 
fied: "He  told  me  that  he  was  a  good 
friend  of  Mr.  Koch,  and  that  Mr  Koch  had 
nothing  against  having  the  place  oi^gan- 
ized  again.  He  said  he  was  a  friend  of  his. 
and  I  made  the  remark  that  I  would  ask 
Mr.  Koch  and  see  if  it  was  so;  and  he  said 
no,  that  was  of  no  use^  because  he  was  tell- 
ing me  the  truth."  He  did  not  confine  his 
attentions  to  men  who  alreadv  were  in 
plaintiff's  employ,  but  in  addition  dissuaded 
men  who  had  accepted  ^nployment  from 
going  to  work. 

A  highly  significant  thing,  giving  charac- 
ter to  Hughes's  entire  course  of  conduct,  is 
that  while  his  solicitation  of  the  men  wa$ 
more  or  less  public,  as  necessarily  it  had  to 
be,  he  was  careful  to  keep  secret  the  nuni- 

iMr.  Pickett  was  superintendent  of  the 
Hitchman  and  Glendale  mines,  and  it  was 
with  him  that  the  miners  made  their  agree- 
ments to  refrain  from  membership  in  the 
Union;  Daugherty  and  Jarrett  were  miners 
at  the  Hitchman,  and  had  been,  respective- 
ly, president  and  financial  secretary  of  the 
local  union  at  the  time  of  the  1906  strike, 
when  the  local  deserted  the  U.  M.  W.  A. 
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ber  and  the  names  of  those  who  agreed  to 
jom  the  Union.  Myers,  being  asked  to  al- 
low his  name  to  be  entered  on  a  book  that 
Hughes  carried,  tried  to  see  the  names 
already  entered,  "but  he  would  not  show 
anything ;  he  told  me  he  had  it,  and  I  asked 
him  how  many  names  was  on  it,  and  he  said 
be  had  about  enough  to  'crack  off.'  ''  To 
Stewart,  another  Hitchman  miner,  he  said 
"he  was  forming  a  kind  of  secret  order 
among  the  men ;  he  said  he  had  a  few  men 
—he  did  not  state  the  number  of  them— 
and  he  said  each  man  was  supposed  to 
give  him  so  much  dues  to  ke^p  it  going,  and 
then  he  said  after  he  got  the  majority  he 
would  organize  the  place."  Pickett,  the 
mine  superintendent^  had  leaiTied  of  only 
Hyc  men  at  the  Glendale  who  were  inclined 
to  join  Hughes's  movement ;  but  when  theso 
were  asked  to  remain  outside  of  the  mine 
for  a  talk,  fifteen  other  men  waited  with 
them,  and  upon  being  reminded  that  while 
the  company  would  not  try  to  prevent  them 
from  becoming  members  of  the  Union,  they 
could  not  be  members  and  at  the  same  time 
work  for  the  Glendale  Company,  they  all 
accepted  this  as  e^juivalent  to  a  notice  of 
discharge.  And,  as  has  been  stated,  the 
owner  of  the  Richland,  while  repeatedly 
threatened  with  unionization,  was  kept  in 
the  dark  as  to  the  progress  made  by  the 
organizer  amongst  his  employees  until  the 
mine  was  actually  shut  down. 

The  question  whether  Hughes  had  "power 
or  authority"  to  shut  down  the  Hitchman 
mine  is  beside  the  mark.  We  are  not  here 
concerned  with  any  question  of  ultra  vires, 
hut  with  an  actual  threat  of  closing  down 
plaintiff's  mine,  made  by  Hughes  while  act- 
ing as  agent  of  an  organized  body  of 
men  who  indubitably  were  united  in  a  pur- 
pose to  close  it  unless  plaintiff  would  con- 
form to  their  wishes  with  respect  to  its  man- 
agement, and  who  lacked  the  power  to  carry 
out  that  purpose  only  because  they  had  not 
as  yet  persuaded  a  sufficient  number  of  the 
Hitchman  miners  to  join  with  them,  and 
hence  employed  Hughes  as  an  "organizer" 
and  Bent  him  to  the  mine  with  the  very  ob- 
ject of  securing  the  support  of  the  necessary 
number  of  miners.  They  succeeded  with 
respect  to  one  of  the  mines  threatened  (the 
Richland),  and  preparations  of  like  char- 
acter were  in  progress  at  the  Hitchman  and 
the  Glendale  at  the  time  the  restraining  or- 
der was  made  in  this  cause. 

If  there  be  any  practical  distinction  be- 
tween organizing  the  miners  and  organiz- 
ing the  mine,  it  has  no  application  to  thie 
case.  Unionizing  the  miners  is  but  a 
step  in  the  process  of  unionizing  the  mine 
followed  by  the  latter  almost  as  a  matter 
of  course.  Plaintiff  is  as  much  entitled  to 
prevent  the  first  step  as  the  second,  so  far  as 
its  own  employees  are  concerned,  and  to  be 
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protected  against  irreparable  injury  result- 
ing from  either.  Besides,  the  evidence  shows, 
without  any  dispute,  that  defendants  con- 
templated no  half-way  measures,  but  were 
bent  on  organizing  the  mine,  the  'consent  of 
plaintiff  to  be  procured  through  such  a  con- 
trol of  its  employees  as  would  render  any 
further  independent  operation  of  the  mine 
out  of  the  question.  This  is  evident  from  the 
discussions  and  resolutions  of  the  inter- 
national and  subdistrict  conventions,  from 
what  was  said  by  defendants  Green,  Zelen- 
ka,  and  Watkins  to  plaintiffs  manager, 
and  to  the  operator  of  the  Richland,  and 
from  all  that  was  said  and  done  by  Hnghes 
in  his  effort  to  organize  the  Hitchman, 
Glendale,  and  Richland  mines. 

In  short,  at  the  time  the  bill  was  filed, 
defendants,  although  having  full  notice  of 
the  terms  of  employment  existing  between 
plaintiff  and  its  miners,  were  engaged 
in  an  earnest  effort  to  subvert  those  rela- 
tions without  plaintifTs  consent,  and  to 
alienate  a  sufficient  number  of  the  men  to 
shut  down  the  mine,  to  the  end  that  the 
fear  of  losses  through  stoppage  of  opera- 
tions might  coerce  plaintiff  into  "recognizing 
the  union"  at  the  cost  of  its  own  independ- 
ence. The  methods  resorted  to  by  their 
"organizer"  were  such  as  have  been  de- 
scribed. The  legal  consequences  remain  for 
discussion. 

The  facts  we  have  recited  are  either  ad- 
mitted or  else  proved  by  clear  and  un- 
disputed evidence  and  indubitable  infer- 
ences therefrom.  The  proceedings  of  the 
international  and  subdistrict  conventions 
were  shown  by  the  introduction  of  official 
verbatim  reports,  properly  authenticated. 
It  is  objected  that  these  proceedings, 
especially  in  so  far  as  they  include  the 
declarations  and  conduct  of  others  than 
the  answering  defendants,  are  not  admis- 
sible because  the  existence  of  a  criminal 
or  unlawful  conspiracy  is  not  made  to 
appear  by  evidence  aliunde.  The  objection 
is  untenable.  In  order  that  the  declara- 
tions and  conduct  of  third  parties  may  be 
admissible  in  such  a  case,  it  is  necessary 
to  show  by  independent  evidence  that  there 
was  a  combination  between  them  and  de- 
fendants, but  it  is  not  necessary  to  show  by 
independent  evidence  that  the  combination 
was  criminal  or  otherwise  unlawful.  The 
element  of  illegality  may  be  shown  by  the 
declarations  themselves.  The  rule  of  evi- 
dence is  commonly  applied  in  criminal  cases, 
but  is  of  general  operation;  indeed,  it  orig- 
inated in  the  law  of  partnership.  It  depends 
upon  the  principle  that  when  any  number  of 
persons  associate  themselves  together  in  the 
prosecution  of  a  common  plan  or  enterprise, 
lawful  or  unlawful,  from  the  very  act  of  as- 
sociation there  arises  a  kind  of  partnership, 
each  member  being  constituted  the  agent  of 
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all,  80  that  the  act  or  declaration  of  one,  in 
furtherance  of  the  common  object,  is  the  act 
of  ally  and  is  admiBsible  as  primary  and 
original  evidence  against  them.  Pleasants 
V.  Fant,  22  Wall.  116, 119,  22  L.  ed.  780,  782 ; 
Connecticut  Mut.  L.  Ins.  Go.  v.  Hillmon,  188 
IT.  S.  208,  218,  47  L.  ed.  446,  451,  23  Sup. 
Ct.  Rep.  294;  Story,  Part.  §§  107,  108;  1 
Greenl.  Ev.  §§  112,  113  (184  b,  c)  ;  2 
Starkie,  Ev.  2d  ed.  25,  26;  Rex  v.  Hardwick, 
11  East,  578,  585,  689,  103  Eng.  Imprint, 
1129;  Sandilands  v.  Marsb,  2  Barn.  &  Aid. 
673,  679,  106  Eng.  Reprint,  511;  Wood  v. 
Uraddick,  1  Taunt.  104,  106,  127  Eng.  Re- 
print, 771,  9  Revised  Rep.  711;  Van  Reim- 
sdyk  V.  Kane  (Story,  J.)  1  Gall.  630,  635, 
Fed.  Cas.  No.  16,872;  Aldrich  v.  Warren,  16 
Me.  465,  468;  Pierce  v.  Wood,  23  N.  H.  519, 
531;  Page  v.  Parker,  40  N.  H.  47,  62;  State 
V.  Thibeau,  30  Vt.  100,  106;  Jenne  v. 
Joslyn,  41  Vt.  478,  484;  Locke  v.  Stearns,  1 
Met.  560,  563,  35  Am.  Dec.  382;  Lowe  v. 
Dalrymple,  117  Pa.  564,  568,  12  Atl.  667; 
Main  v.  Aukam,  4  App.  D.  C.  61,  56. 

Upon  a  kindred  principle,  the  declara- 
tions and  conduct  of  an  agent,  within  the 
hcope  and  in  the  course  of  his  agency,  are 
admissible  as  original  evidence  against 
the  principal,  just  as  his  own  declarations 
or  conduct  would  be  admissible.  Barreda 
V.  Silsbee,  21  How.  146,  164,  166,  16  L.  ed. 
86,  92;  Vicksburg  &  M.  R.  Co.  v.  O'Brien, 
119  U.  S.  99,  104,  30  L.  ed.  299,  300;  La 
Abra  Silver  Min.  Co.  v.  United  States,  175 
U.  S.  423,  498,  44  L.  ed.  223,  250,  20  Sup. 
Ct.  Rep.  168.  And  since  the  evidence  of 
Hughes  8  agency  is  clear  and  undisputed, — 
that  as  the  representative  of  a  voluntary 
assoc^iation  of  which  the  answering  defend- 
ants were  active  niem!>er»,  and  in  the  ex- 
ecution of  a  purpose  to  which  they  all 
had  given  consent,  and  in  which  some  of 
them  were  actively  co-operating,  he  was  en- 
gaged in  an  effort  to  organize  the  coal  mines 
of  the  Panhandle  district, — it  is  equally 
clear  that  his  declarations  and  conduct 
while  so  doing  are  evidential  against  the 
defendants. 

What  are  the  legal  consequences  of  the 
facts  that  have  been  detailed? 

That  the  plaintiff  was  acting  within  its 
lawful  rights  in  employing  its  men  only 
upon  terms  of  continuing  nonmemliership 
in  the  United  Mine  Workers  of  America  is 
not  open  to  question.  Plain litT's  repeated 
costly  experiences  of  strike*  and  other  in- 
terferences while  attempting  to  "run  union" 
were  a  sufficient  explanation  of  its  resolve 
to  run  "nonunion,"  if  any  were  needed. 
But  neither  explanation  nor  justification 
18  necided.  Whatever  may  ha  the  advan- 
tages of  "collective  bargaining,*'  it  is  not 
bargaining  at  all,  in  any  just  sense,  uuleB.s 
it  is  voluntary  on  both  sidesi  The  same 
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liberty  which/  enables  men  ta  form  unioiu, 
and  tlirough  the  union  to  enter  into  agree- 
ments with  employes  willing  to  agree, 
entitles  other  men  to  remain  independent 
of  the  union  and  other  employers  to  agree 
with  tliem  to  employ  no  man  who  owes  any 
allegiance  or  obligation  to  the  union.  In 
the  latter  case,  as  in  the  former,  the  parties 
are  entitled  to  be  protected  by  the  law  in 
the  enjoyment  of  the  benefits  of  any  law- 
ful agreement  they  may  make.  This  court 
repeatedly  has  held  that  the  employer  is 
as  free  to  make  ncmmembership  in  a  union 
a  condition  of  employment,  as  the  working 
man  is  free  to  join  the  union,  and  that  this 
is  a  part  of  the  constitutional  rights  of 
personal  liberty  and  private  property,  not 
to  be  taken  away  even  by  legislation,  unless 
through  some  proper  exercise  of  the  para- 
mount police  power.  Adair  v.  United 
States,  208  U.  S.  161,  174,  52  L.  ed.  43(i, 
442,  28  Sup.  Ct  Rep.  277,  13  Ann.  Cas.  764: 
Coppage  v.  Kansas,  236  U.  S.  1, 14,  59  L.ed. 
441,  446,  L.R.A.1915C,  960,  35  Sup.  Ct.  Rep. 
240.  In  the  present  case,  needless  to  say, 
there  is  no  act  of  It^islation  to  which  de- 
fendants may  resort  for  justification^ 

Plaintiff,  having  in  the  exercise  of  its 
undoubted  rights  established  a  working 
agreement  between  it  and  its  employeea. 
with  the  free  assent  of  the  latter,  is  entitled 
to  be  protected  *in  the  enjoyment  of  the  re- 
sulting status,  as  in  any  other  legal  right 
That  the  employment  was  '*at  will,''  and 
terminable  by  either  party  at  any  time,  is 
of  no  consequence.  In  Truax  ▼.  Raich,  23U 
U.  S.  33,  38,  60  L.  ed.  131,  134,  L.R.A. 
1916D,  545,  36  Sup.  Ct.  Rep.  7,  Ann.  Caa. 
1917B,  283,  this  court  ruled  upon  the  pre- 
cise question  as  follows:  "It  is  said  that 
the  bill  does  not  show  an  employment  for 
a  term,  and  that  under  an  employment  at 
will  the  complainant  could  be  discharged 
at  any  time  for  any  reason  or  for  no  reason, 
the  motive  of  the  employer  being  immate- 
rial. The  conclusion,  however,  that  is 
sought  to  be  drawn,  is  too  broad.  The  fact 
that  the  employment  is  at  the  will  of  the 
parties,  respectively,  does  not  make  it  one 
at  tlie  will  of  others.  The  employee  has 
manifest  interest  in  the  freedom  of  the  em- 
ployer to  exercise  his  judgment  with 
out  illegal  interference  or  compulsion,  and. 
by  the  weight  of  authority,  the  unjustified 
interference  of  third  persons  is  actionable 
although  the  employment  is  at  will."  (Cit- 
ing many  cases.) 

In  short,  plaintiff  was  and  is  entitled  to 
the  good  will  of  its  employees,  precisely  as 
a  merchant  is  entitled  to  the  good  will  of 
liis  customers  although  they  are  under  no 
obligation  to  continue  to  deal  with  him. 
The  value  of  the  relation  lies  in  the  reason- 
able probability  that,  by  properly  trtuiting 
its  employees,  and  paying  them  fair  wages, 
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and  avoidiug  reasonable  groundfi  of  com- 
plaint, it  will  be  able  to  retain  them  in  it« 
employ,  and  to  fill  vaeancies  occurring  from 
time  to  time  by  the  emplo^-ment  of  other 
men  on  the  same  terms.  The  pecuniary  val- 
ue of  such  reasonable  probabilities  is  incal> 
culably  great,  and  is  recognized  by  the  law 
in  a  variety  of  relations.  See  Brennan  v. 
United  Hatters  (cited  with  approval  in 
Truax  v.  Raich,  supra),  73  N.  J.  L.  729,  749, 
»  L.R.A.(N.S.)  254,  118  Am.  8t.  Rep.  727,  «5 
Atl.  165,  9  Ann.  Cas.  698;  Brown  v.  Honiss, 
74  N.  J.  L.  501,  514,  et  seq.,  68  Atl.  150; 
.JtTsey  City  Printing  Co.  v.  Cassidy,  68  N. 
J.  Eq.  759,  767,  53  Atl.  230;  Walker  t. 
Cronin,  107  Mass.  556,  665,  686;  Moran  t. 
Dunphy,  177  Mass.  485,  62  L.R.A.  115,  83 
Am.  St.  Rep.  289,  59  N.  E.  125,  and  cases 
there  cited;  L.  D.  Willcutt  &  Sons  Co.  v. 
Driscoll,  200  Mass.  110,  117  et  seq.,  28 
L.R.A.(N.S.)    1236,  86  N.  E.  897. 

The  right  of  action  for  persuading  an 
employee  to  leave  his  employer  is  univer- 
sally recognized, — nowhere  more  clearly 
than  in  West  Virginia, — and  it  rests  upon 
fundamental  principles  of  general  applica- 
tion, not  upon  the  English  statute  of  la- 
borers. Thacker  Coal  &  Coke  Co,  v.  Burke, 
59  W.  Va.  253,  255,  6  L.R.A.  (N.S.)  1001, 
53  S.  E.  161,  8  Ann.  Cas.  886;  Walker  v. 
Cronin,  107  Mass.  555,  667;  Angle  v.  Chi- 
cago,  St.  P.  M.  &  O.  R.  Co.  151  U.  S.  1,  13, 
38  L.  ed.  55,  62,  14  Sup.  Ct.  Rep.  240;  Noice 
V.  Brown,  39  N.  J.  L.  669,  572. 

We  turn  to  the  matters  set  up  by  way  of 
justification  or  excuse  for  defendants'  inter- 
ference with  the  situation  existing  at  plain- 
tiff's  mine. 

The  case  involves  no  question  of  the 
rights  of  employees.  Defen^hmts  have  no 
agency  for  plaintiff's  emploiri»es,  nor  do 
they  assert  any  disagreemeii^*  0>r  grievance 
in  their  behalf.  In  fact,  there  is  none;  but. 
if  there  were,  defendants;  could  not,  without 
agency,  set  up  any  rights  that  employees 
might  have.  The  right  of  the  latter  to 
strike  would  not  give  to  defendants  the 
right  to  instigate  a  strike.  The  difference 
is  fundamental. 

It  is  HUggested  as  a  ground  of  criticism 
that  plaintiff  endeavored  to  secure  a  closed 
nonunion  mine  through  individual  agree- 
ments with  its  employees,  as  if  this  fur- 
nished dome  sort  of  excuse  for  the  employ- 
ment of  coercive  measures  to  secure  a  closed 
union  shop  through  a  collective  agreement 
with  the  Union.  It  is  a  sufficient  answer, 
in  law,  to  repeat  that  plaintiff  had  a  legal 
and  constitutional  right  to  exclude  union 
men  from  its  employ.  But  it  may  be  worth 
while  to  say,  in  addition :  "First,  that  there 
'W'as  no  middle  ground  open  to  plaintiff;  no 
option  to  have  an  "open  .^hop"  employing 
union  men  and  nonunion  men  indifferent  1}';  * 
it  was  the  Union  that  insisted  upon  closed- 
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shop  agreements,  requiring  even  carpenters 
employed  about  a  mine  to  be  members 
of  the  I'nion,  and  making  the  employment 
of  any  nonunion  man  a  gi'ound  for  a  strike: 
and,  secondly,  plaintiff  was  in  the  reason- 
able exercise  of  its  rights  in  excluding  all 
union  men  from  its  employ,  having  learned, 
from  a  previous  experience,  that,  unless  this 
were  done,  union  organizers  might  gain 
access  to  its  mine  in  the  guise  of  laborers. 

Defendantti  set  up,  by  way  of  justification 
or  excuse,  the  right  of  workingmcn  to  form 
unions,   and   to   enlarge  their   membership 
by    inviting    other    workingmen    to    join. 
The  right  is  freely  conceded,  provided  th<' 
objects  of  the  union   be  proper  and  legit- 
imate, which  we  assume  to  be  true,  in  a  gen- 
eral 8enj»e,  with  respect  to  the  Union  here 
in  question.     Gompers   v.   Buck's   Stove  & 
Range  Co.  221  U.  S.  418,  439,  55  L.  ed.  797, 
805,  34  L.R.A. (N.S.)  874,  31  Sup.  Ct.  Rep. 
492.     The  cardinal  error  of  defendants'  po- 
sition lies  iu  the  assumption  that  the  right 
is  so  absolute  that  it  may  bo  exercised  un- 
der   any    circumstances    and    without    any 
qualification  i   wliereas  in  truth,  like  other 
rights    that    exist    in    civilized    society,    it 
must  always  be  exercised  with  reasonable 
regard  for  the  conflicting  rights  of  others. 
Brennan  v.  United  Hatters,  73  N.  J.  L.  729, 
749,  9  L,R^4.(N.8.)   254,  118  Am.  St.  Rep. 
727,  65  Atl.  165,  9  Ann.  Cas.  098.    The  fa 
miliar  maxim,  '-'Sic  utere  tuo  ut  alienum  noTi 
kedas" — literally  translated,  ''So  use  your 
ovm  property  as  not  to  injure  that  of  an- 
other person,"  but  by  more  proper  interpre- 
tation, ''so  as  not  to  injure  the  rights  of 
another^'    ( Broom,  Legal  Maxims,  8th  ed. 
289) — ^applies  to  conflicting  rights  of  every 
description.     For   example,   where   two   or 
more  persons  are  entitled  to  use  the  same 
road  or  passage,  each  one,  in  using  it,  is 
under  a  duty  to  exercise  care  not  to  inter- 
fere with  its  use  by  the  others,  or  to  dam- 
age them  while  they  are  using  it.     And  a 
most    familiar    application    is    the    action 
for  enticing  an  employee,  in  which  it  never 
was  a  justification  that  defendant  wished 
to  retain   for  himself   the   services  of  the 
employee.     1  Bl.  Com.  429;  3  Bl.  Com.  142. 
Now,  assuming  defendants  were  exercis- 
ing,  through   Hughes,   the  right  to   invite 
men  to  join  their  Union,  still  they  had  plain 
notice  that  plaintiff's  mine  was  run  "non- 
union," that  none  of  the  men  had  a  right  to 
remain    at    work    there    after    joining    the 
Union,    and    that    the    observance    of    this 
agreement    was    of   great    importance   and 
value   both    to   plaintiff   and   to  its   men, 
who  had  voluntarily  made  the  agreement 
and    desired    to    continue    working    under 
it.      Yet    defendants,    far    from    exercising 
an}*    care    to    refrain    from    unnecessarily 
injuring     plaintiff,     deliberately     and     ad- 
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visedly  selected  that  method  of  enlarg- 
ing their  membership  which  would  inflict 
the  greatest  injury  upon  plaintiff  and  its 
loyal  employees.  Every  Hitchman  miner 
who  joined  Hughes's  * 'secret  order"  and 
permitted  his  name  to  be  entered  upon 
Hughes's  list  was  guilty  of  a  breach  of  his 
contract  of  employment  and  acted  a  lie 
whenever  thereafter  he  entered  plaintiff's 
mine  to  work.  Hughes  not  only  connived 
at  this,  but  must  be  deemed  to  have  caused 
and  procured  it,  for  it  was  the  main  feature 
of  defendants'  plan,  the  sine  qua  non  of 
their  program.  Evidently  it  was  deemed 
to  be  necessary,  in  order  to  '^organize  the 
Panhandle  by  a  strike  movement,"  that  at 
the  Hitchman,  for  example,  man  after  man 
should  be  persuaded  to  join  tlie  Union,  and^ 
having  done  so,  to  remain  at  work,  keeping 
the  employer  in  ignorance  of  their  number 
and  identity,  until  so  many  had  joined  that, 
by  stopping  work  in  a  body,  they  could  co- 
erce the  employer  and  the  remaining  miners 
to  "organize  the  mine;"  that  is,  to  make 
an  agreement  that  none  but  members  of  the 
Union  should  be  employed;  that  terms  of 
employment  should  be  determined  by  nego- 
tiation not  with  the  employees,  but  with 
union  officers, — ^perhaps  residents  of  other 
states  and  employees  of  competing  mines, — 
and  that  all  questions  in  controversy  be- 
tween the  mine  operator  and  the  miners 
should  likewise  be  settled  with  outsiders. 

True,  it  is  suggested  that,  under  the  ex- 
isting contract,  an  employee  was  not  called 
upon  to  leave  plaint iff^s  employ  until  he  ac- 
tually joined  the  Union,  and  that  the  ev- 
idence shows  only  an  attempt  by  Hughes  to 
induce  the  men  to  a^ree  to  join,  but  no  at- 
tempt to  induce  them  to  violate  their  con- 
tract by  failing  to  withdraw  from  plain- 
tiff's employment  after  aetuaUy  joiwing. 
But,  in  a  court  of  equity,  which  looks  to 
the  substance  and  essence  of  things  and  dis- 
regards matters  of  form  and  technical 
nicety,  it  is  sufficient  to  say  that  to  induce 
men  to  agree  to  join  is  but  a  mode  of  in- 
ducing them  to  join,  and  that  when  defend- 
ants "had  sixty  men  who  hnd  signed  up  or 
agreed  to  join  the  organization  at  Hitch- 
man," and  were  "going  to  shut  the  mine 
down  as  soon  as  they  got  a  few  more  men," 
the  sixty  were  for  practical  purposes,  and 
therefore,  in  the  sight  of  equity,  already 
members  of  the  Union,  and  it  needed  no 
formal  ritual  or  taking  of  an  oath  to  con- 
stitute them  such;  their  uniting  with  the 
Union  in  the  plan  to  subvert  the  system  of 
employment  at  the  Hitchman  mine,  to 
which  they  had  voluntarily  agreed  and  upon 
which  their  employer  and  their  fellow  em- 
ployees  were   relying,   was  sufficient. 

But  the  facts  render  it  plain  that  what  I 
the  defendants  were  endeavoring  to  do  at ' 
L.R.A.l»18a 


the  Hitchman  mine  and  neighboring  mines 
cannot  be  treated  as  a  bona  fide  effort  to 
enlarge  the  membership  of  the  Union. 
There  is  no  evidence  to  show,  nor  can  it 
be  inferred,  that  defendants  Intended  or  de- 
sired to  have  the  men  at  these  mines  join 
the  Union,  unless  they  could  organize  the 
mines.  Without  this,  the  new  members 
would  be  added  to  the  number  of  men  com- 
peting for  jobs  in  the  organized  districts, 
while  nonunion  men  would  take  their  places 
in  the  Panhandle  mines.  Except  as  a  means 
to  the  end  of  compelling  the  owners  of  tliese 
mines  to  change  their  method  of  <^ration, 
the  defendanta  were  not  seeking  to  enlarge 
the  Union  membership. 

In  any  aspect  of  the  matter,  it  cannot 
be  said  that  defendants  were  pursuing  their 
object  by  lawful  means.  The  question  of 
their  intentions — of  their  bona  fidea — can- 
not be  ignored.  It  enters  into  the  question 
of  malice.  As  Bowen,  L.  J.,  justly  said,  in 
the  Mogul  S.  S.  Case,  L.  R.  23  Q.  B.  Div. 
613:  "Intentionally  to  do  that  which  is 
calculated  in  the  ordinary  course  of  events 
to  damage,  and  which  does,  in  fact, 
damage  another  in  that  other  person's 
property  or  trade,  is  actionable  if  done 
without  just  cause  or  excuse."  And  the 
intentional  infliction  of  such  damage  upon 
another,  without  justification  or  excuse, 
is  malicious  in  law.  Bitterman  v.  Louis- 
ville &  N.  R.  Co.  207  U.  S.  205,  223,  52  L. 
ed.  171,  182,  28  Sup.  Ct.  Rep.  91,  12  Ann. 
Gas.  603;  Brennan  v.  United  Hatters,  73 
N.  J.  L.  729,  744  et  seq.,  9  L.R.A.(N.S.) 
254,  118  Am.  St  Rep.  727,  65  Atl.  165,  9 
Ann.  Cas.  698,  and  cases  cited.  Of  course, 
in  a  court  of  equity,  when  passing  upon  the 
right  of  injunction,  damage  threatened,  ir- 
remediable by  action  at  law,  is  equivalent 
to  damage  done.  And  we  cannot  deem  the 
proffered  excuse  to  be  a  "just  cause  or  ex- 
cuse," where  it  is  based,  as  in  this  case, 
upon  an  assertion  of  conflicting  rights  that 
are  sought  to  be  attained  by  unfair  meth- 
ods, and  for  the  very  purpose  of  interfer- 
ing with  plaintiff's  rights,  of  which  defend- 
ants have  full  notice. 

Another  fundamental  error  in  defend- 
ants' position  consists  in  the  assumption 
that  all  measures  that  may  be  resorted  to 
are  lawful  if  they  are  "peaceable," — that 
is,  if  they  stop  short  of  physical  violence, 
or  coercion  through  fear  of  it.  In  our  opin- 
ion, any  violation  of  plaintifTs  legal  rights 
contrived  by  defendants  for  the  purpose  of 
inflicting  damage,  or  having  that  as  its 
necessary  effect,  is  as  plainly  inhibited  by 
the  law  as  if  it  involved  a  breach  of  the 
peace.  A  combinntion  to  procure  concert- 
ed breaches  of  contract  by  plaintiff's  em- 
ployees cunutitutcs  such  a  violation.  Flac- 
cus  v.  Smith,  199  Pa.  128,  64  L.R.A.  640, 
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85  Am.  St.  Rep.  779,  48  All.  8d4;  South 
Wales  Miners'  Federation  v.  Glamorgan 
Coal  Co.  [1905]  A.  C.  239,  244,  250,  253, 
1  B,  R.  C.  1,  74  L.  J.  K.  B.  N.  8.  525,  53 
Week.  Rep.  593,  92  L.  T.  N.  S.  710,  21 
Times  L.  R.  441,  2  Ann.  Cas.  436;  Qeorge 
Jonas  Glass  Co.  v.  Glass  Bottle  Blowers' 
Assa  77  N.  J.  Eq.  219,  223,  41  L.R.A.(N.S.) 
445,   79   Atl.   262. 

The  present  is  not  a  case  of  merely  with- 
holding from  an  employer  an  economic 
need — as  a  supply  of  labor — until  he  as- 
sents to  be  governed  by  union  regulations. 
Defendants  have  no  supply  of  labor  of 
which  plaintiff  stands  In  need.  By  the 
statement  of  defendant  Lewis  himself,  made 
in  his  formal  report  to  the  Indianap- 
olis convention  of  1907,  out  of  more  than 
370,000  coal  miners  in  the  states  of  Penn- 
sylvania, Maryland,  Virginia,  and  West  Vir- 
ginia, less  than  80,000  (about  22  per  cent) 
were  members  of  the  Union.  Considering 
the  Panhandle  separately,  doubtless  the  pro- 
portion was  even  smaller,  and  the  supply  of 
nonunion  labor  ample.  There  is  no  reason 
to  doubt  that  if  defendants  had  been  actu- 
ated by  a  genuine  desire  to  increase  the 
membership  of  the  Union  without  unneces- 
sary injury  to  the  known  rights  of  plain- 
tiff, they  would  have  permitted  their  pros- 
elytes to  withdraw  from  plaintiff's  em- 
ploy when  and  as  they  became  affiliated 
with  the  Union, — as  their  contract  of  em- 
ployment required  them  to  do, — and  that 
in  this  event  plaintiff  would  have  been  able 
to  secure  an  adequate  supply  of  nonunion 
men  to  take  their  places.  It  was  with 
knowledge  of  this,  and*  because  of  it,  that 
defendants,  through  Hughes  as  their  agent, 
caused  the  new  members  to  remain  at  work 
in  plaintiff's  mine  until  a  sufficient  number 
of  men  should  be  persuaded  to  join  so  as 
to  bring  about  a  strike  and  render  it  dif- 
ficult if  not  practically  impossible  for  plain- 
tiff to  continue  to  exercise  its  undoubted  le- 
gal and  constitutional  right  to  run  its  mine 
•^nonunion." 

It  was  one  thing  for  plaintiff  to  find, 
from  time  to  time,  comparatively  small 
numbers  of  men  to  take  vacant  places  in  a 
going  mine,  another  and  a  much  more  dif- 
ficult thing  to  find  a  complete  gang  of  new 
men  to  start  up  a  mine  shut  down  by  a 
strike,  when  there  might  be  a  reasonable  ap- 
prehension of  violence  at  the  hands  of  the 
strikers  and  their  sympathizers.  The  dis- 
ordered condition  of  a  mining  town  in  time 
of  strike  is  matter  of  common  knowledge. 
It  was  this  kind  of  intimidation,  as  well 
as  that  Vesultlng  from  the  large  organized 
membership  of  the  Union,  that  defendants 
sought  to  exert  upon  plaintiff,  and  it  ren- 
ders pertinent  what  was  said  by  this  court 
in  the  Gompers  Case,  221  U.  S.  418,  439, 
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55  L.  ed.  797,  805,  34  L.R.A.(N.S.)  874, 
31  Sup.  Ct.  Rep.  492,  immediately  following 
the  recognition  of  the  right  to  form  labor 
unions:  "But  the  very  fact  that  it  is  law- 
ful to  form  these  bodies,  with  multitudes 
of  members,  means  that  they  have  thereby 
acquired  a  vast  power,  in  the  presence  of 
which  the  individual  may  be  helpless.  This 
power,  when  unlawfully  used  against  one, 
cannot  be  met,  except  by  his  purchasing^ 
peace  at  the  cost  of  submitting  to  terms 
which  involve  the  sacrifice  of  rights  protect- 
ed by  the  Constitution;  or  by  standing  on 
such  rights  and  appealing  to  the  preventive 
powers  of  a  court  of  equity.  When  such 
appeal  is  made,  it  is  the  duty  of  govern- 
ment to  protect  the  one  against  the  many 
as  well  as  the  many  against  the  one." 

Defendants'  acts  cannot  be  justified  br 
any  analogy  to  competition  in  trade.  They 
are  not  competitors  of  plaintiff;  anddf  they 
were,  their  conduct  exceeds  the  bounds  of 
fair  trade.  Certainly,  if  a  competing  trader 
should  endeavor  to  draw  custom  from  his 
rival,  not  by  offering  better  or  cheaper 
goods,  employing  more  competent  sales- 
men, or  displaying  more  attractive  adver- 
tisements, but  by  persuading  the  rival's 
clerks  to  desert  him  under  circumstances 
rendering  it  difficult  or  embarrassing  for 
him  to  fill  their  places,  any  court  of  equity 
would  grant  an  injunction  to  restrain  this 
as  unfair  competition. 

Upon  all  the  facts,  we  are  constrained 
to  hold  that  the  purpose  entertained  by  de- 
fendants to  bring  about  a  strike  at  plain- 
tifTs  mine  in  order  to  compel  plaintiff, 
through  fear  of  financial  loss,  to  consent 
to  the  unionization  of  the  mine  as  the  less- 
er evil,  was  an  unlawful  purpose,  and  that 
the  methods  resorted  to  by  Hughes — the 
inducing  of  employees  to  unite  with  the 
Union  in  an  effort  to  subvert  the  system  of 
employment  at  the  mine  by  concerted 
breaches  of  the  contracts  of  employment 
known  to  be  in  force  there,  not  to  mention 
misrepreeentation,  deceptive  statements, 
and  threats  of  pecuniary  loss  communicated 
by  Hughes  to  the  men — ^were  unlawful  and 
malicious  methods,  and  not  to  be  justified 
as  a  fair  exercise  of  the  right  to  increase 
the  membership  of  the  Union. 

There  can  be  no  question  that  plaintiff 
was  threatened  with  danger  of  an  imme- 
diate strike  as  a  result  of  the  activities  of 
Hughes.  The  effect  of  his  arguments  and 
representations  is  not  to  be  judged  from  the 
testimony  of  those  witnesses  who  rejected 
his  overtures.  Naturally,  it  was  not  easy 
for  plaintiff  to  find  men  who  would  testify 
that  they  had  agreed  with  Hu]^hes  to  break 
their  contract  with  plaintiff.  One  such  did 
testify.  But  the  true  measure  of  the  ex- 
tent of  his  operations  and  the  probability 
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of  his  carrying  them  to  success  are  indi- 
cated by  his  declaration  to  Myers  that  he 
had  about  enough  names  at  the  Hitchman 
to  "crack  off,"  by  the  statement  to  McKin- 
ley  that  twenty-four  men  at  the  Glendale 
mine  had  joined  the  organization,  and  sixty 
at  the  Hitchman,  and  by  the  fact  that  they 
actually  succeeded  in  Khutting  down  the 
Richland  about  the  middle  of  October.  The 
declaration  made  concerning  the  Glendale 
is  corroborated  by  the  evidence  of  what  hap- 
pened at  that  mine. 

That  the  damage  resulting  from  a  strike 
would  be  irremediable  at  law  is  too  plain 
for  discussion. 

Therefore,  upon  the  undinputed  facts  of 
the  case,  and  the  indubitable  inferences 
from  them,  plaintiff  is  entitled  to  relief  by 
injunction.  Having  become  convinced  by 
three  costly  striken,  occurring  within  a 
period  of  as  many  years,  of  the  futility  of  at- 
tempting to  operate  under  a  closed-shop 
agreement  with  the  Union,  it  established 
the  mine  on  a  nonunion  basis,  with  the  unan- 
imous approval  of  its  employees, — in 
fact,  upon  their  suggestion, — and  under  a 
mutual  agreement,  assented  to  by  every  em- 
ployee, that  plaintiff  would  continue  to  run 
its  mine  nonunion  and  would  not  recognize 
the  United  Mine  Workers  of  America;  that 
if  any  man  wanted  to  become  a  member  of 
that  Union,  he  was  at  liberty  to  do  so,  but 
he  could  not  be  a  member  and  remain  in 
plaintiff's  employ.  Under  that  agreement 
plaintiff  ran  its  mine  for  a  year  and  more, 
and,  so  far  as  appearn,  without  the  slight- 
est disagreement  between  it  and  its  men, 
and  without  any  grievance  on  their  part. 
Thereupon  defendants,  having  full  notice  of 
the  working  agreement  between  plaintiff 
and  its  men,  and  acting  without  any  agency 
for  those  men,  but  as  representatives  of 
an  organization  of  mine  workers  in  other 
states,  and  in  order  to  subject  plaintiff  to 
such  participation  by  the  Union  in  the  man- 
agement of  the  mine  as  necessarily  results 
from  the  making  of  a  close<l-shop  agree- 
ment, sent  their  agent  to  the  mine,  who, 
with  full  notice  of,  and  for  the  very  purpose 
of  subverting,  the  status  arising  from  plain- 
tiff's working  agreement,  and  subjecting 
the  mine  to  the  Union  control,  proceeded, 
without  phyisical  violence,  indeed,  but  by 
persuasion  accompanied  with  threats  of  a 
reduction  of  wages  and  deceptive  state- 
ments as  to  the  attitude  of  the  mine  man- 
agement, to  induce  plaintiff's  employees  to 
join  the  Union  and  at  the  same  time  to 
break  their  agreement  with  plaintiff  by  re- 
maining in  its  employ  after  joining;  and 
this  for  the  purpose  not  of  enlarging  the 
membership  of  the  Union,  but  of  coercing 
plaintiff,  through  a  strike  or  the  threat  of 
one,  into  recognition  of  the  Union. 
L.R.A.3918C. 


As  against  the  anawering  defendants, 
plaintiff's  right  to  an  injunction  Is  clear: 
as  to  the  others  named  as  defendants,  but 
not  served  with  process,  the  decree  is  er- 
roneous, as  already  stated. 

Respecting  the  sweep  of  the  injunctioo, 
we  differ  somewhat  from  the  result  reached 
by  the  district  court. 

So  far  as  it  restrains —  ( 1 )  Interfering  or 
attempting  to  interfere  with  plaintiff's  em- 
ployees for  the  purpose  of  unionizing  plain- 
tiff's mine  without  its  consent,  by  represent- 
ing or  causing  to  be  represented  to  any  of 
plaintiff's  employees,  or  to  any  person  who 
might  become  an  employee  of  plaintiff,  that 
such  person  will  suffer  or  is  likely  to  suffer 
some  loss  or  trouble  in  continuing  in  or  in 
entering  the  employment  of  plaintiff,  by 
reason  of  plaintiff  not  recognizing  the 
Union,  or  because  plaintiff  runs  a  nonunion 
mine;  (2)  interfering  or  attempting  to  in- 
terfere with  plaintiff's  employees  for  the 
purpose  of  unionizing  the  mine  without 
plaintiff's  consent,  and  in  aid  of  such  pur- 
pose knowingly  and  wilfully  bringing  al)out 
the  breaking  by  plaintilTs  employees  of  con- 
tracts of  service  known  at  the  time  to  exist 
with  plaintiff's  present  and  future  employ- 
ees; (3i  knowingly  and  wilfully  enticing 
plaintiff's  employees,  present  or  future,  to 
leave  plaintiff's  service  on  the  ground  that 
plaintiff  does  not  recognize  the  United 
Mine  Workers  of  America,  or  runs  a  non- 
union mine,  etcj  (4)  interfering  or  at- 
tempting to  interfere  with  plaintiff's  em- 
ployees, so  as  knowingly  and  wilfully  to 
bring  about  the  breaking  by  plaintitFs  em- 
ployees, present  and  future,  of  their  con- 
tracts of  service,  known  to  the  defendants 
to  exist,  and  especially  from  knowingly 
and  wilfully  enticing  such  employees,  ^re?- 
ent  or  future,  to  leave  plaintiff's  service 
witliout  plaintiff's  consent;  (5)  trespass- 
ing on  or  entering  upon  the  grounds  and 
premises  of  plaintiff  or  its  mine  for  the  pur 
pose  of  interfering  therewith  or  hindering.' 
or  obstructing  its  business,  or  with  the  pur- 
pose of  compelling  or  inducing,  by  threats, 
intimidation,  violent  or  abusive  lan^age. 
or  persuasion,  any  of  plaintiff's  employees 
to  refuse  or  fail  to  perform  their  duties  a« 
such;  and  (6)  compelling  or  Inducing  or 
attempting  to  compel  or  induce,  by  threats, 
intimidation,  or  abusive  or  violent  lan- 
guage, any  of  plaintifTs  employees  to  leave 
its  service  or  fail  or  refuse  to  perform  their 
duties  as  such  employees,  or  compelling  or 
attempting  to  compel  by  like  means  any  per- 
son desiring  to  seek  employment  io 
plaintiff's  mine  and  works  from  so  accept- 
ing employment  therein; — ^the  decree  is  fully 
supported  by  the  proofs.  But  it  goes  fur- 
ther, and  awards  an  injunction  against 
picketing  and  against  acts  of  physical  vio- 
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lence,  and  we  find  no  evidence  that  either  of 
ilu'se  forms  of  interference  was  threatened. 
rhe  decree  should  be  modified  by  eliminat- 
ing picketing  and  physical  violence  from  the 
^wi'i'P  of  the  injunction,  but  without  preju- 
dice to  plaintiff's  right  to  obtain  an  in- 
junction hereafter  against  these  forms  4}i 
interference  if  proof  shall  be  produ.ced, 
either  in  proceedings  supplemental  to  this 
action  or  in  an  independent  aetion,  that 
2>uch  an  injunction  is  needed. 

The  decree  of  the  Circuit  Court  of  Appeals 
is  reversed,  and  the  decree  of  the  District 
Court  is  modified  as  above  stated,  and  as  so 
modified  it  is  affirmed,  and  the  cause  is  re- 
manded to  the  District  Court  for  further 
proceedings  in  confocvity  with  thU  opinion. 

Mr.  Justice  Brandels,  dissecting: 
This  suit  was  begun  October  24,  1907. 
The  Hitchman  Coal  4  Coke  Company,  plain- 
tiff below,  is  the  owner  of  a  coal  mine  in 
Wesit  Virginia.  John  Mitchell  wnd  nine 
others,  defendants  below,  were  th^n.the  chief 
executive  ofiicers  of  ^e  United  Mine  Work- 
ers of  America  and  of  its  district  and  subdis- 
trict  organisations  having  "^jurisdiction" 
over  the  territory  in  which  plaintiff's  mine 
is  situated,  and  were  sued  both  individ- 
ually and  as  such  officers.  The  mine  had 
been  "unionized*'  abont  three  years  prior 
to  April  16th,  190^;and  until  aboivt  that 
date  was  opt^rated  as  a  "union"  mino,  imder 
a  collective  agreement  with  a  loeal-  u9ion  of 
the  United  Mine  Workers  of  America. 
Then  a  strike  was  declared  by  the  union, 
and  a  short  shutdown  followed.  While  the 
strike  so  declared  was  still  in  force,  as  the 
bill  alleges,  the  company  reopened  the  mine 
as  a  closed  nonunion  mine.    Thereafter  per- 


sons applying  for  work  were  required,  as  a 
condition  of  obtaining  employment,  tou  agreie 
that  they  would  not,  wbile  in  the  service 
of  the  company,  be  a  member  of  the'  union, 
and  if  they  joined  the  Union  would  with- 
draw from  the  company's  4*mploy.s 

Alleging  that  elfortis  were  being  made 
illegally  to  unionize  its  mine  ''without  its 
conjnent,"  the  company  brought  in  the 
United  States  circuit  (now  district)  court 
for  the  northern  district  of  West  Virgin- 
ia this  suit  to  enjoin  suck  efforts.  District 
Judge  Dayton  granted  a  restraining  order 
upon  the  filing  of  the  bill.  An  order  was 
entered  May  26,  1908,  oontinuing  it  as  a 
temporary  injunction.  A  motion  to  modify 
the  same  was  denied,  September  21,  1909 
(172  Fed.  963).  An  appeal  from  this  order 
was  diami^sed  by  the-  circuit  court  of  ap- 
peals, March  11,  1910  (100  C,  C.  A.  137,  176 
Fed.  549 ) .  The  case  was  then  heard  on  the 
merits;  defendants  having  denied  in  their 
answer  all  the  charges  of  unlawful  conduct 
set  forth  in  the  bill;  and  on  January  18, 
1913,  a  decree  was  entered  for  a. perpetual 
injunction  substantially  in  the  form  of  the 
restraining  order  (202  Fed.  612).  This  de- 
cree was  reversed  by  the  circuit  court  of  ap- 
peals on  June  1,  1914  (131  C.  C.  A.  425,  214 
Fed.  685)  ;  but  a  stay  was  granted  pending 
an  application  to  this  court  for  a  writ  of 
certiorari.  The  company  appealed  to  this 
court  and  also  applied  for  a  writ  of  certio- 
rari. The  appeal  was  dismissed,  as  the  ju- 
risdiction of  the  drcuit( district)  court  was 
rested  wholly  upon  diversity  of  eitiisenship, 
plaintiff  being  a  corporation  organleed  un- 
der tim  laws  of  West  Virginia  and  all  the  de- 
fendants citiaens  and  vesidents  of  other 
states  <241  U.  S.  644,  60  L.  ed.  1218,  36  Sup. 


S  About  two  months  after  the  restraining 
order  was  issued  in  this  case  the  plaintiff 
eompany  began  the  practice  of  requiring 
applicants  for  work  to  sign  employment 
cards,  in  the  following  terms: 

"I  am  employed  by  and  work  for  the 
Hitchman  Coal  &  Coke  Company  with  the 
f'xpress  understanding  that  I  am  not  a  mem- 
'»er  of  the  United  Mine  Workers  of  Amer- 
ica, and  win  not  become  so  while  an  em- 
ployee of  the  Hitchman  Coal  &  Coke  Com- 
pany; that  the  Hitchman  Coal  &  Coke  Com- 
pany is  mn  nonunion  and  agrees  with  me 
that  it  will  mn  nonunion  while  I  am  in  its 
employ.  If  at  any  time  I  am  employed  by 
the  Hitchnmn  Coal  ^  Coke  Company  I  want 
to  become  connected  with  the  United  Mine 
Workers  of  America  or  any  af&liated  or- 
ganization, I  agree  to  withdraw  from  the 
employment  of  said  company,  and  agree 
that  while  I  am  in  the  employ  of  that  com- 
pany I  will  not  make  any  efforts  amongst 
its  employees  to  bring  about  the  unionizing 
of  that  mine  against  the  company's  wish. 
1  have  either  read  the  above  or  heard  the 
same  read." 
T..K.A.191ftr.  33 


Prior  to  that  time,  the  agreement  rested 
in  oral  understanding  merely,  and  is  suffi- 
ciently indicated  in  the  following  ej(.cerpt8 
from  the  testimony  of  the  miji?  superin- 
tendent as  to  what  he  told  .the  men  apply- 
ing for  employment:  /,.';. 

I  also  told  them  that  any  man  who  want- 
ed to  become  a  member  of  tlie  United  Mine 
Workers — that  that  was  his  buHiiiess — but 
he  could  not  be  a  member  of  the  United 
Mine  Workers  and  be  affiliated  with  the 
United  Mine  Workers  and  be  under  the 
employ  of  the  Hitchman  Coal  &  Coke  Com- 
pany, or  be  under  the  jurisdietion  of  the 
United  Mine  Workers;  that  the  mine  was 
run  nonunion  so  far  as  the  Ignited  Mine 
Workers  of  Anierica  were  concerned. 

Q.  You  mean  you  made  every  man  under- 
stand that  while  he  worked  for  the  Hitch- 
man Company  he  must  keep  out  of  the 
Union  ? 

A.  Yes,  sir;  or  at  least  they  said  they 
understood  it. 
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Ct.  Rep.  450).  A  writ  of  certiorari  was 
granted,  however,  March  13,  1916.  The 
ease  was  argued  at  that  term  and  a  reargu- 
ment  was  ordered. 

The  district  court  held  that  the  United 
Mine  Workers  of  America,  with  its  sub- 
ordinate branches,  constitutes  an  unlawful 
organization — illegal  both  under  the  law  of 
West  Viiginia  and  under  the  Federal  Anti- 
trust Act;  that  its  long-continued  effort 
to  unionize  the  mines  of  West  Virginia  had 
not  been  "in  the  interest  either  of  the  better- 
ment of  mine  labor  in  the  state  or  of  up- 
holding that  free  commerce  in  coal  between 
the  stotes  guaranteed  by  Federal  law,  but 
to  restrain  and  even  destroy  it"  for  the  bene- 
fit of  **rival  operators  and  producers  in 
Ohio,  Western  Pennsylvania,  Illinois,  and 
Indiana,  competitive  fields"  in  which  the 
mines  have  been  unionized;  and  that  "in 
pursuit  of  its  unlawful  purposes"  the  Union 
''have  sought  and  still  seek  to  compel  the 
plaintiff  ...  to  submit  to  contractual 
relations  with  it  as  an  organization  relating 
to  the  employment  of  labor  and  production 
contrary  to  the  will  and  wish  of  said  com- 
pany; that  is  officers.  In  pursuance  of  such 
imlawful  effort  to  monopolize  labor  and 
restrain  trade,  and  with  knowledge  of  the 
express  contracts  existing  between  this 
plaintiff  and  its  employees,  have  unlawfully 
sought  to  cause  the  breach  of  the  said  con- 
tracts on  the  part  of  its  said  employees." 

The  decree,  besides  the  usual  injunction 
against  threat,  intimidati(»,  force,  or  vio- 
lence, and  against  inducing  breaches  of  em- 
ployees' contracts  or  trespassing  upon  plain- 
tiff's property,  enjoined  defendants  (and 
others  hereinafter  deeoribed),  among  other 
things,  from: 

1.  ''Representing  ["for  the  purpose  of  xui- 
ionizing  plaintiff's  mine  without  plaintiff's 
consent"]  ...  to  any  of  plaintiff's  em- 
ployees or  to  any  person  who  might  become 
an  employee  of  plaintiff,  that  such  person 
.  .  .  is  likely  to  suffer  some  loss  or 
trouble  in  continuing  in  or  in  entering  the 
employment  of  plaintiff,  .  .  .  represent- 
ing ...  to  such  employee  .  .  . 
that  such  loss  or  trouble  .  .  .  may  come 
by  reason  of  plaintiff  not  recognizing  the 
United  Mine  Workers  of  America,  or  because 
plaintiff  runs  a  nonunion  mine.'^ 

2.  "  .  .  .  knowingly  and  wilfully  en- 
ticing ["for  the  purpose  of  unionizing  plain- 
tiff's mine,  without  plaintiff's  consent"] 
plaintiff's  employees,  present  or  future, 
.  .  .  to  leave  plaintiff's  service^  giving  or 
assigning  ...  as  a  reason  ...  for 
leaving  of  plaintifTs  service,  that  plain- 
tiff does  not  recognize  the  United  Mine 
Workers  of  America,  or  that  plaintiff  runs 
a  nonunion  mine. 

L.R.A.lfllSC. 


3.  '*.  .  .  knowingly  and  wilfully  en- 
ticing plaintiff's  employees,  present  or  fu- 
ture ...  to  leave  plaintifTs  service 
without  plaintiff's  consent,  against  plain- 
tifTs will  and  to  plaintifTs  injury." 

4.  ".  .  .  establishing  a  picket  .  .  . 
for  the  purpose  of  inducing  ...  by 
.  .  .  persuasion  .  .  any  person 
.  .  .  coming  to  plaintiff's  mine  to  accept 
employment  ...  to  refuse  ...  to 
accept  service  with  plaintiff." 

6.  **.  .  .  interfering  in  any  manner 
whatsoever,  either  by  .  .  .  persuasion 
or  entreaty  with  any  person  in  tlie  employ 
of  plaintiff  who  has  contracted  with  and  is 
in  the  actual  service  of  plaintiff  to  .  .  . 
induce  him  to  quit  the  service  of  plaintiff 
.  .  .  or  assisting,  or  abetting  in  any 
manner"  his  doing  so. 

Three  of  the  defendants — ^Mitchell,  Wil- 
sonj  and  Hughes — ^were  never  served  with 
process  and  did  not  enter  any  appearance 
except  to  object  to  the  jurisdiction  of  the 
court  over  them.  Of  the  remaining  seven 
all  but  two  had,  prior  to  the  entry  of  the 
final  decree,  ceased  to  hold  any  office  either 
in  the  United  Mine  Workers  of  America 
or  in  any  of  the  district  or  subdistrict 
organizations.  Nevertheless  the  decree  di- 
rected that  the  injunction  issue  against  each 
of  the  ten  original  defendants,  "individual- 
ly;" and  also  in  their  official  capacities 
agaitist  their  successors  in  office  (who  were 
named  in  the  decree),  although  these  had 
not  been  served  with  process  or  been  named 
in  the  bill ;  the  court  declaring -such  persons 
to  be  "before  the  court  by  representation 
through  service  having  been  made  upon 
their  said  predecessors  in  office,  sued  as  such 
officers  and  as  members  of  the  United  Mine 
Workers  of  America."  The  decree  extended 
the  injunction,  among  others,  also  to  "all 
persons  now  members  of  said  United  Mine 
Workers  of  America,  and  all  persons  who. 
though  not  now  members,  do  become  mem- 
bers of  said  United  Mine  Workers  of  Amcr- 


fi 


ica. 

The  circuit  court  of  appeals,  reversing 
the  decree  of  the  district  court,  held  that 
the  United  Mine  Workers  of  America  was 
not  an  unlawful  organization  under  the 
laws  of  West  Virginia,  that  its  validity  un- 
der the  Federal  Anti-trust  Act  oould  not 
be  considered  in  this  proceeding;  that  so 
long  as  defendants  "refrained  from  resort- 
ing to  unlawful  measures  io  effectuate" 
their  purpose  "they  could  not  be  said  to  be 
engaged  in  a  conspiracy  to  unionize  plain- 
tifTs mine;"  ibhat  "the  evidence  failed  to 
show  that  any  unlawful  methods  were  re- 
sorted to  by  these  defendants  in  thi?  in- 
stance;" and  specificaUy.  that  there  was 
nothing  in  the  individual  contracts  which 
barred    defendants   from    indiKing  t'»e  em- 
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ployeea  to  join  the  Union.  With  these  con- 
elusions  I  agree  substantially. 

First:'  The  alleged  illegality  of  the 
United  Mine  Workers  of  America  under  the 
law  of  West  Virginia. 

The  United  Mine  Workers  of  America 
does  not  appear  to  differ  essentially  in  char- 
acter and  purpose  from  other  international 
unions  which,  like  it,  are  affiliated  with  the 
American  Federation  of  Labor.  Its  member- 
lihip  is  said  to  be  larger  than  that  of  any 
other,  and  it  may  be  more  powerfuL  But 
the  common  law  does  not  limit  the  size  of 
unions  or  the  degree  to  which  individual 
workmen  may,  by  union,  increase  their  bar- 
gaining power.  Ab  stated  in  Gompera  v. 
Buck's  Stove  &  Range  Co.  221  U.  S.  418,  439, 
55  L.  ed.  797,  806,  34  L.R.A.(N.S.)  874,  31 
Sup.  Ct.  Rep.  492:  ''The  law,  therefore, 
recognizes  the  right  of  workin^gmen  to  unite 
and  to  invite  others  to  join  their  ranks, 
thereby  making  available  the  strength,  in- 
fluence, and  power  that  come  from  such  as- 
wciation."  We  do  not  find,  either  in  the  de- 
cisions or  the  statutes  of  West  Virginia, 
anything  ineonsiatent  with  the  law  as  de- 
clared by  this  court.  The  union  is  not  an 
unlawful  orgaiusation,  and  is  not  in  iiaM 
an  unlawful  conspiracy^  We  have  no  occa- 
sion to  consider  ike  legality  of  the  specifio 
provisions  contained  in  its  constitution  or 
by-laws. 

Seeond:  The  alk^ied  illegality  of  the 
United  Mine  Workeve  of  America  under  tiie 
Fedsral  Aati-tvuBt  Aet 

The  distrietr  jtodge  ludertook  to  pass  up^ 
on  the  kgality  of  the  United  Mine  Workers 
of  America  under  the  Federal  Anti -trust 
Act;  but  the  <|uestion  was  not  in  issve  i* 
the  case.  It  had  not  been  raised  in  the  bill 
or  by  answer.  Evidence  bearing  upon  the 
issue  was  properly  objected  to  by  defend- 
ants and  should  have  been  excluded. 

Third:  The  alleged  conspiracy  against 
the  West  Virginia  mines. 

It  was  doubtless  the  desire  of  the  United 
Mine  Workers  to  unionize  every  mine  on 
the  American  continent,  and  especially 
those  in  West  Virginia,  which  compete  di- 
rectly with  the  mines  of  Western  Plennsyl- 
vania,  Ohio,  Indiana,  and  other  states  al- 
ready unionized.  That  desire  and  the  pur- 
pose to  effect  it  were  not  unlawful.  They 
were  part  of  a  reasonable  effwt  to  improve 
the  condition  of  workingmen  engaged  in 
the  industry  by  strengthening  their  bargain- 
ing power  through  unions,  and  extending 
the  field  of  union  power.  No  conspiracy 
to  shut  down  or  otherwise  injure  West  Vir- 
frinia  was  proved,  nor  was  there  any  aver- 
ment in  the  bill  of  such  oonspiracy,  or  any 
mue  otherwise  raised  by  the  pleadings 
1.R.A.3918C 


which  justified  the  consideration  of  that 
question  by  the  district  eourt.8 

Fourth:  **Unionizin<T  plaintiff's  mine 
without  plaintiff's  consent.*' 

The  fundamental  prohibition  of  the  in- 
junction is  against  acts  done  ''for  the  pur- 
pose  of  unionizing  plaintiff's  mine  without 
plaintiff's  consent."  Unionizing  a  shop  does 
not  mean  inducing  the  employees  to  become 
members  of  the  Union  .^  It  means  inducing 
the  employer  to  enter  into  a  collective 
agreement  with  the  Union  govorning  the  re- 
lations of  the  employer  to  the  employees. 
Unionizing  implies,  therefore,  at  least 
formal  consent  of  the  employer.  Both 
plaintiff  and  defendants  insisted  upon  ex- 
ercising the  right  to  secure  contracts  for 
a  closed  shop.  The  plaintiff  sought  to  se- 
cnre  the  closed  nonuniofi  shop  through  in- 
dividual agreements  with  employees.  The 
defendants  sought  to  secure  the  rJosed  uniot^ 
shop  through  a  collective  agreement  with 
the  Union.  Since  collective  bargaining  is 
legal,  fhe  fact  that  the  workingnien's  agree- 
ment is  made  not  by  individuals  directly 
with  the  employer,  but  by  the  employees 
with  the  Union  and  by  it,  on  their  behalf, 
with  the  employer,  is  of  no  significance  in 
this  connection.  The  end  being  fateful,  de- 
fendant's efforts  to  unionize  the  mine  can  be 
ill^al  only  if  the  methods  or  means  pur- 
sued wfere  unlawful;  unless,  indeed,  thcr^ 
is  some  special  significance  in  the  expres- 
sion "unionizing  without  plaintiff's  con- 
sent'* 

It  is  urged  that  a  union  agreement  cur* 
tails  the  liberty  of  the  operator.  Every 
agreement  curtails  the  liberty  of  those  who 
enter  into  it.  The  test  of  legality  is  not 
whether  an  agreement  curtails  liberty,  but 
whether  the  parties  have  agreed  upon 
something  which  the  law  prohibits  or  de- 
ekurea  otJberwiee  to  be  inconsisteat  with  the 
puMie  wellare.  The  operator^  by  the  unioK 
agreement,  binds  himself :  il)  To  empley 
only  members  of  the  Union;  (2)  to  ne- 
gotiate with  the  tmion  ofilcers  instead  of 
with  employees  individually  the  scale  of 
wages    and    the   hours    of   work;      (3)    to 

<  This  alleged  conspiracy*  not  being  in 
issue,  the  district  court  *  improperly  al- 
lowed the  introduction,  and  considered,  a 
mass  of  documents  referring  to  various 
mine  workers'  conventions,  and  joint  con- 
ventions of  miners  and  operators,  held  years 
grevious  to  the  filing  of  the  bill.  Judge 
ayton  laid  great  stress  on  reported  decla- 
rations of  the  delegates  to  these  conventions, 
although  the  declarations  of  alleged  co-con- 
spirators were  obviously  inadmissible,  there 
being  no  foundation  for  the  conspiracy 
charge. 

4  A  witness  for  the  defendants  testified 
as  follows: 

"There  is  a  difference  between  unionizing 
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treat  with  the  duly  constituted  representa- 
tives of  the  Union  to  settle  disputes  con- 
cerning the  discharge  of  men  and  other 
controversies  arising  out  of  the  employment. 
These  are  the  chief  features  of  a  "unioniz- 
ing* by  which  the  employer's  liberty  is  cur- 
tailed. Each  of  them  is  legal.  To  obtain 
any  of  them  or  all  of  them  men  may  lawfully 
strive  and  even  strike.  And,  if  the  Union 
may  legally  strike  to  obtain  each  of  the 
things'  for  which  the  agreement  provides, 
why  may  it  not  strike  or  use  equivalent 
economic  pressure  to  secure  an  agreement 
to  provide    them? 

It  is  also  urged  that  defendants  are  seek- 
ing to  "coerce"  plaintiflf  to  "unionize**  ita 
mine.  But  coercion,  in  a  legal  sense,  is  not 
exerted  when  a  union  merely  endeavors  to 
induce  employees  to  join  a  union  with  the 
intention  thereafter  to  order  a  strike  unless 
the  employer  consents  to  unionize  his  shop. 
Such  pressure  is  not  coercion  In  a  legal 
sense.  The  employer  is  free  either  to  accept 
the  agreement  or  the  disadvantage.  Indeed, 
the  plaintifTs  whole  case  is  rested  upon 
agreements  secured  under  similar  pressure 
of  economic  necessity  or  disadvantage.  If 
it  i»  coercion  to  threaten  to  strike  unless 
plaintiff  conseats  to  a  closed  union  shop,  it 
is  coercion  also  to  threaten  not  to  give  one 
emiJoyment  unless  the  applicant  will  con- 
Kent  to  a  closed  nonunion  shop.  The 
employer  may  sign  the  union  agreement  for 
fear  that  labor  may  not  be  otherwise  obtain- 
able; the  workman  may  sign  the  individual 
agreement,  for  fear  that  employment  may 
not  be  otherwise  obtainable.  But  such  fear 
does  not  imply  coercion  in  a  legal  sense. 

In  other  words,  an  employer,  in  order  to 
effectuate  the  dosing  of  his  shop  to  ttnion 


labor,  may  exact  an  agreement  to  that  effect 
from  his  employees.  The  agreement  itself 
being  a  lawful  one,  the  employer  may  with- 
hold from  the  men  an  economic  need — I'm- 
ployment — until  they  assent  to  make  it. 
Likewise  an  agreement  closing  a  shop  to 
non-union  labor  being  lawful,  the  union 
may  withhold  from  an  employer  an  economic 
need — labor — until  he  assents  to  make  it. 
In  a  legal  sense  an  agreement  entered  into, 
under  such  circumstances,  is  voluntarily 
entered  into;  and  as  the  agreement  is 
in  itself  legal,  no  reason  appears  why  the 
general  rule  that  a  legal  end  may  be  pursued 
by  legal  means  should  not  be  applied.  Or, 
putting  it  in  other  words,  there  is  nothing 
in  the  character  of  the  agreement  which 
should  make  unlatrfu4  means  used  to  attain 
it,  which  in  other  connections  are  recog- 
nized as  lawful. 

Fifth:  There  was  no  attempt  to  fnduce 
employees  to  violate  their  contracts. 

The  contract  created  an  employment  at 
will;  and  the  employee  waa  free  to  leave  at 
any  time.  The  contract  did  not  bind  the 
employee  not  to  join  the  Union ;  and  he  was 
ftee  to  join  it  at  any  time.  The  contract 
merely  bound  him  to  withdraw  from  plain- 
tiff's employ  if  he  joined  the  Union.  There 
is  evidence  of  an  attempt  to  induce  plain- 
tiffs employees  to  a^ree  to  join  the  Union: 
but  none  whatever  of  any  attempt  to  induce 
them  to  violate  their  contract.  Until  an 
employee  actually  joined  the  Union  he  was 
not,  under  the  contract,  called  upon  to 
leave  plaintiff's  employ.  There  consequent- 
Iv  would  be  no  breach  of  oontraet  until 
the  employee  both  joined  the  Union  amd 
failed  to  withdraw  Irom  plaintiff's  enaploy. 
There  was  no  evidence  that  smkj  eotpioyee 


a  mine  and  unionizing  the  employees  in  a 
mine;  unionizing  the  employees  is  having 
the  men  join  the  organization*,  unionizing 
a  mine  is  creating  joint  relations  between 
the  employers  and  employeea;  a  mine  can- 
not he  uiupnized  unless  the  employer  enters 
into  contractual  relations  with  the  union; 
it  is  not  the  policy  or  purpose  of  the  United 
Mine  Workers  as  an  organization  to  coerce 
a  man  into  doing  a  thing  against  his  will; 
this  distinction  oetween  unionizing  a  mine 
and  unionizing  the  employees  of  a  mine  has 
existed  since  the  organization  came  about, 
and  this  method  of  unionizing  a  mine  ex- 
isted in  1906  and  1907." 

A  witness  for  the  plaintiff  testified  that 
"the  term  *union,'  when  applied  to  mining, 
means  the  United  Mine  Workers,  and  a 
imion  mine  is  a  mine  that  is  under  their 
jurisdiction  and  so  recognized.  .  .  ." 
The  contrary  is  "nonunion  or  open  shop." 
And  further :  "The  men  might  be  unionized 
at  a  mine  and  the  mine  owners  not  recog- 
nize the  Union.  That  would  in  effect  be  an 
open  shop.  When  I  said  'unionize  the  em- 
]>Ioyees,'  I  meant  practicallv  all  of  the  em- 
L.R,A.1918C. 


)loyees;  but  a  union  mine,  as  I  understand 
it,  is  one  wherein  the  closed  shop  is  practi- 
cally enforced."  In  such  case,  the  witness 
explained,  the  operator  would  be  practically 
kst  contract  reljation  with  the  organisation. 
It  was  also  testified:  "The  difference  be- 
tween organizing  the  men  at  the  mine  and 
organizing  the  mine  is  that  when  the  mineri^ 
are  organized  the  work  of  organizing  the 
mine  is  only  just  started.  Tliey  next  pro- 
ceed to  meet  with  the  operator  who  owns 
the  mine,  or  operates  it,  for  the  purpose  of 
making  contracts  or  agreements.  Under  the 
constitution  and  methods  of  the  United 
Mine  Workers  a  mine  cannot  be  organized 
without  the  consent  of  the  owner,  and  it  is 
not  the  object  or  purpose  of  the  United 
Mine  Workers  to  do  so,  and  never  has  been; 
it  has  never  been  attenipted  as  far  as  wit- 
ness knows.  After  a  mine  has  been  organ- 
ized, the  agreement  between  the  employer 
and  the  organization  is  paramount.  Thft 
constitution  of  the  organization  has  noth- 
ing to  do  with  the  workings  afterwards: 
that  agreement  does  not  take  away  from 

,  the  operator  the  control  of  his  men." 
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was  persuaded  to  do  that,  or  that  such  a 
course  was  contemplated.  What  perhaps 
was  intended  was  to  secure  agreements  or 
assurances  from  individual  employees  that 
they  would  join  the  Union  when  a  large 
number  of  them  should  have  consented  to 
do  so;  with  the  purpose,  when  such  time 
arrived,  to  have  them  join  the  Union  to- 
gether and  strike — unless  plaintiff  consent- 
ed to  unionize  the  mine.  Such  a  course 
would  have  been  clearly  permissible  under 
the  contract. 

Sixth:  Merely  persuading  employees  to 
leave  plaintiff's  employ,  or  others  not  to 
enter  it,  was  not  unlawful. 

To  induce  third  persgns  to  leave  an  em- 
ployment is  actionable  if  done  maliciously 
and  without  justifiable  cause,  although  such 
persons  are  free  to  leave  at  their  own  will. 
Tniax  v.  Raich,  239  U.  S.  33,  38,  60  L. 
ed.  131,  134,  L.R.A.1016D,  545,  36  Sup.  Ct. 
Rep.  7,  Ann.  Caa.  1917B,  283;  Thacker  Coal 
k  Coke  Co.  v.  Burke,  59  W.  Va.  253,,  5 
L.R.A.(N.S.)  1091,  53  8.  E.  161,  8  Ann.  Cas. 

885.  it  is  equally  actionable  so  to  induce 
others  not  to  enter  the  service.  The  in- 
dividual contracts  of  plaintiff  with  its  em- 
ployees added  nothing  to  its  right  in  this 
connection,  since  the  employment  was 
terminable  at  will. 

As  persuasion,  considered  merely  as  a 
means,  is  clearly  legal,  defendants  were 
within  their  rights  if,  and  only  if,  their  in- 
terference with  the  relation  of  plaintiff  to 
its  employees  was  for  justifiable  cause.  The 
purpose  of  interfering  was  confessedly  in 
order  to  strengthen  the  Union,  in  the  belief 
that  thereby  the  condition  of  workmen  en- 
gaged in  mining  would  be  improved;  the 
bargaining  power  of  the  individual  working- 
man  was  to  be  strengthened  by  collective 
bargaining;  and  ' collective  bargaining  was 
to  be  insured  by  obtaining  the  union 
agreement.  It  should  not,  at  this  day, 
be  doubted  that  to  induce  workingmen  | 
to  leave  or  not  to  enter  an  employment  in 


order  to  advance  such  a  purpose  is  justifi- 
able when  the  workmen  are  not  bound  by 
contract  to  remain  in  such  employment. 

Seventh:  There  waa  no  "threat,  violence^ 
or    intimidation." 

The  decree  enjoined  "threats,  violence, 
or  intimidation."  Such  action  would,  of 
course,  be  unlawful  though  employed  in  a. 
justifiable  cause.  But  there  is  no  evidence 
that  any  of  the  defendants  have  resorted 
to  such  means.  The  propaganda  among 
plaintiff's  employees  was  conducte<l  almost 
entirely  by  one  man,  the  defendant  Hughes, 
a  district  No.  6  organizer.  His  actions 
were  orderly  and  peaceable,  consisting  of  in- 
formal talks  with  the  men,  and  a  few  quiet- 
ly conducted  public  meetings*  in  which  he 
argued  the  benefits  of  organization  and. 
pointed  out  to  the  men  that,  although  the 
company  was  then  paying  them  according  to 
the  Union  scale,  there  would  be  nothing  to 
prevent  a  later  reduction  of  wages  unless 
the  men  united.  He  also  urged  upon  tho 
men  that  if  they  lost  their  present  jobs, 
membership  in  the  Union  was  requisite  to 
obtaining  employment  in  the  Union  mines 
of  the  neighboring  states.  But  there  is  no 
suggestion  that  he  exceeded  the  moderate 
bounds  of  peaceful  persuasion,  and  indeed, 
if  plaintiff's  witnesses  are  to  be  believed, 
men  with  whom  Hughes  had  talked,  his  ar- 
gument made  no  impression  on  them,  and 
they  expressed  to  him  their  satisfaction 
with  existing  conditions  at  the  mines. 

When  this  suit  was  filed  no  right  of  the 
plaintiff  had  been  infringed  and  there  wa» 
no  reaaonable  ground  to  believe  that  any 
of  its  rights  would  be  interfered  with;  and. 
in  my  opinion,  the  Circuit  Court  of  Appeal 
properly  reversed  the  decree  of  the  District 
Court,  and  directed  that  the  bill  be  dis- 
missed. 

Mr.    Justice    Holmes    and    Mr.    Justice 
Clarke  concur  in  this  dissent. 


*  Following  IS  a  notice  of  one  of  Hughes's 
meetings  whieb  was  torn  from  a  telegraph 
pole  in  the  street  by  the  plaintiff's  mine 
Huperintendent : 

"Notice  to  the  miners  of  the  Hitchman 
mine.    There  will  be  a  mass  meeting  Friday 


evening  at  6:30  p.  M.  at  Nick  Hell's  Base 
Bail  Grounds,  for  the  pm'pose  of  discussing 
the  principles  of  organization.  President 
Wm.  Green  will  be  present.  All  miners  are 
cordially  invited  to  attend." 
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C.  B.  HARPER  et  al.,  Appts., 

v. 

HENRY  S.  WALLEU8TE1N. 

(—  Va.  — ,  94  S.  B.  781.) 

Speciflc  performance  **  cou tract  to  con- 
vey lot  by  number. 

1.  A  contract  to  convey  certain  property 
L.R.A.1918C. 


situated  in  a  particular  city  with  a  certain 
numl)er  on  a  certain  street,  and  all  improve- 
ments thereon,  covers  all  the  property  shown 
by  the  recordH  to  belong  to  the  numbered 
lot,  and  not  merely  the  portion  of  the  lot 
covered  by  buildings. 

For  oth-er  cases,  see  ContmcUy  II.  4,  2,  a, 
in  Dig.  1^52  N.  8. 

Note.  —  As  to  description  of  land  in  deed 
or  contract  bv  reference  to  street  number, 
see  annotation  following  this  caf«e.  post,  520. 
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Vendor  and  purchaser  —  sufficiency  of 
description  of  property. 

2.  The  description  of  a  lot  to  be  conveyed 
as  a  certain  number  on  a  certain  street  in 
a  city  having  a  known  system  of  notation, 
regulated  by  municipal  laws  and  acted  upon 
by  everyone,  is  sufficient. 
For  other  oaaeSy  see  Specific  Performanee,  I. 

a,  in  Dig.  1-^2  N.  8. 

(January  2<,  1918.) 

APPEAL  by  defendants  from  a  decree  ol 
the  Chancery  Court  of  the  City  of  Rich- 
mond in  favor  of  plaintiff  in  a  suit  to  compel 
specific  performance  of  a  written  contract 
made  by  him  with  defendants  for  the  pur- 
chase of  certain  real  property.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Daniel  Grin  nan  and  John  B. 
Oayle,  for  appellants: 

A  court  of  equity  will  not  enforce  a  con- 
tract between  parties  except  where  the  con- 
tract is  complete  in  every  detail. 

Fry,  Spec.  Perf.  of  Contr.  §  722;  Halsey  v. 
Monteiro,  92  Va.  589,  24  S.  E.  258;  Smith 
V.  Mullen,  113  Va.  675,  75  S.  E.  130; 
Shield  V.  Adkins,  117  Va.  623,  85  S.  E.  492; 
Pom.  Spec.  Perf.  of  Contr.  2d  ed.  §§  152,  159, 
229;  Graham  v.  Hendren,  5  Munf.  185; 
Grayson  Lumber  Co  v.  Young,  118  Va.  122, 
86  S.  E.  826:  Mathews  v.  Jarrett,  20  W.  Va. 
415;  Hall  v.  Cotton.  167  Ky.  464,  L.R.A. 
1916C,  1124,  180  S.  W.  779;  Bates  v.  Harris, 
144  Ky.  399,  36  L.R.A.  (N.S.)  154,  138  S.  W. 
276;  Clinchfield  Coal  Co.  v.  Powers,  107  Va. 
893,  69  S.  E.  370:  Creecv  v.  Grief,  108  Va. 
320,  61  S.  E  769:  Van  Dyke  v.  Norfolk  S.  R. 
Co.  112  Va.  835.  72  S.'  E.  659;  Reger  v. 
McAllister.  70  W.  Va.  52,  73  S.  E.  48;  Smith 
V.  Peterson,  71  W.  Va.  364,  76  S.  E.  804. 

Messrs.  Arden  Howell  and  Samuel  A. 
Anderson,  for  appellee: 

There  is  no  ambiguity  in  the  description 
of  the  property  because  the  description  is 
applicable  only  to  the  lot  in  controversy, 
which  has  l)een  easilv  identified,  the  identi- 
fication  being  unquestioned.  The  contract 
being  certain  and  definite  in  all  other  re- 
spects, the  decree  of  the  chancery  court  en- 
forcing its  performance  was  plainly  right. 

Virginia  Iron,  Coal  &  Coke  Co.  v.  Crane's 
Nest  Coal  &  Coke  Co.  102  Va,  405,  46  S.  E. 
393:  Hardin  v.  Kelley,  89  Va.  332,  16  S. 
E.  894;  Trout  v.  Norfolk  &  W.  R.  Co.  107 
Va.  576.  17  L.R.A.(N.S.)  702,  59  S.  E.  394: 
Holston  Salt  &  P.  Co.  v.  Campbell,  89  Va. 
396,  16  S.  E.  274:  Williamson  v.  Payne,  103 
Va.  551,  49  S.  E.  660:  Sulphur  Mines  Co. 
V.  Thompson,  03  Va.  293,  25  S  E.  232: 
Lenuig  v.  White,  1  Va.  Dec.  875;  Warren 
V.  Syme,  7  W.  Va.  474:  Thorn  v.  Phares,  35 
W.  Va.  772.  14  S.  E.  399:  Tallman  v.  Frank- 
lin,  14  N.  Y.  584:  Engler  v.  Garrett,  100 
Md.  387,  69  Atl.  648 ;  Fowler  v.  Fowler,  204 
L.R.A.1918C. 


111.  82,  68  N.  E.  414;  Scheible  v.  Slagle,  89 
Ind.  324;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Beck,  152  Ind.  421,  53  N.  E.  439- 

Whittle,  P.,  delivered  the  opinion  of  the 
court : 

From  a  decree  of  the  chancery  court  of 
the  city  of  Richmond,  granting  to  the  ap- 
pellee specific  performance  of  a  written  con- 
tract of  sale  between  appellants  and  appel- 
lee of  "that  certain  property  situated  in  the 
city  of  Richmond,  Virginia,  *No.  504  East 
Marshall  street  and  all  improvements  there- 
on,' *'  which  the  court  ascertained  fronted 
26  feet  on  East  Marshall  street,  and  ex- 
tended back  at  a  right  angle  and  between 
parallel  lines  98.70  feet,  this  appeal  was 
granted. 

The  sale  was  negotiated  by  an  employee 
of  real  estate  brokers,  agents  for  appellants, 
and  the  contract  was  prepared  in  their  of- 
fice. The  sole  question  is:  What  property 
is  embraced  by  the  description,  **.  .  . 
the  following  property,  to  wit.  No.  504  E^t 
Marshall  street  and  all  improvements  there- 
on?" 

The  entire  property  owned  by  appellants 
was  L-shaped,  one  end  of  which  fronted  on 
East  Marshall  street,  and  the  other  end  on 
North  Fifth  street.  The  former  was  im- 
proved with  a  store  building  66  feet  and  3 
inches  in  length;  the  latter  with  a  brick 
stable  extending  entirely  across  the  lot  from 
the  North  Fifth  street  front.  There  is  a 
vacant  space  in  rear  of  the  storehouse, 
which  runs  back  to  a  temporary  wooden 
shed  attached  to  the  side  of  the  stable  to- 
ward its  rear  end. 

Appellants  admit  the  execution  of  the 
contract  of  sale,  but  say  that  they  had  in 
mind  and  only  intended  to  sell  the  66  feet 
and  3  inches  of  the  lot  fronting  on  East 
Marshall  street  actually  covered  by  the 
building;  but  they  did  not  disclose  that 
fact  to  appellee.  Appellee,  on  the  other 
hand,  examined  the  land  books  and  records 
to  identify  the  property  designated  No.  604 
East  Marshall  street.  On  the  land  books  he 
found  it  charged  to  appellants  as  No.  504, 
containing  26  feet  by  98.70  feet.  He  more- 
over inspected  a  partition  deed  dated  Feb- 
ruary 18,  1880,  between  T.  H.  Ellett  and 
Marv  Etta  Brown,  in  which  reference  was 
made  to  a  plat  drawn  by  Bates  and  Bolton 
January  30,  1880,  which  papers,  and  the 
deed  from  Ellett,  trustee,  and  ^farv  Etta 
Brown  and  her  husband,  to  appellants,  also 
described  lot  504  as  having  a  depth  of  98.70 
feet.  These  records  and  the  testimonv  of 
J.  S.  Clark,  a  civil  engineer,  fully  and  plain- 
ly identify  the  property  described  in  the 
contract  of  sale  and  fix  its  dimensions  as 
understood  by  appellee  and  established  by 
the  decree  under  review.    Indeed,  appellants 
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ihomdelves  must  so  have  regarded  it,  at 
least  for  purpoees  of  taxation,  sinoe  it  was 
their  du^  to  cause  it  to  be  correctly  en- 
tered on  the  land  books,  where,  as  observed, 
the  forgoing  dimensions  appear.  Code, 
i  634.  These,  then,  being  the  established 
facts,  the  controlling  principles  of  law  are 
not  difficult  of  application. 

The  case  of  Virginia  Iron,  Coal,  &  Coke 
€o.  V.  Crane's  Nest  Coal  &  Coke  Co.  102  Va. 
405,  410,  46  S.  £.  393,  holds  that  "a  con- 
vej-ance  of  all  the  cbal  underlying  the  grant- 
or's tract  of  land  known  as  the  'Sandy 
Ridge  tract,'  adjoining  the  lands  of  certain 
named  owners,  though  not  a  complete  de- 
.^ption,  will  convey  the  coal  underlying 
the  tract  as  it  has  been  known  for  twenty 
vears  prior  to  the  conveyance,  although  the 
.^ntor  may  have  intended  to  except  a  por- 
tion of  the  tract  the  coal  under  which  he 
liad  previously  contracted  to  sell  to  an- 
other, and  although  the  description  would 
have  been  equally  as  accurate  il  the  ex- 
ttpted  land  wab  not  included.  A  grantor 
^viil  not  be  allowed  to  change  the  effect  of 
his  conveyance  by  a  statement  that  he  did 
not  intend  to  include  this  or  that  parcel  of 
Und  therein,  when  such  intention  was  not 
made  known  to  his  grantee  at  the  time  and 
aqniesced  in  by  him." 

In  Trout  v.  Norfolk  &  W.  R.  Co.  107  Va. 
■):6,  583,  17  L.R.A.(N.S.)  702,  59  S.  E. 
397.  the  court  quotes  with  approval  from 
Melton  V.  Watkins,  24  Ala.  433,  60  Am.  Dec. 
481.  as  follow:*:  "It  [the  parol  evidence] 
varied  by  parol  the  legal  effect  of  the  deed 
And  took  from  the  grantee  an  interest  which 
the  deed  conveyed  to  him.  The  rule  Is  too 
^vell  settled  to  require  the  citation  of  au- 
thority that  all  previous  or  contemporane- 
ous parol  agreements  or  understandings  be- 
tween the  par.ties  materially  altering  or 
varying  by  adding  to  or  subtracting  from 
the  written  agreement  must  be  considered  as 
inerged  in  that  agreement,  and  the  writing 
Qust  be  regarded  as  the  evidence  and  sole 
^^positor  of  the  contract  of  the  parties 
^hen  it  is  dear  and  unambiguous." 

In  Warren  v.  Syme,  7  W.  Va.  474,  it  is 
^id:  "Intrinsic  certainty  in  a  deed  rel- 
Ui?6  to  specific  property  is  aimply  impos- 
sible. The  description  can  be  made  certain 
only  by  proof  or  recognition  of  the  identity 
^i  the  subjects  to  which  it  refers,  or  other 
objects  or  things  that  more  or  less  directly 
and  distinctly  indicate  and  determine  it. 
And  in  the  application  of  deeds  and  other 
d(Kuments  to  lands  and  lots  extensive  lati- 
tude is  allowed  for  the  discovery  and  proof, 
not  only  of  visible  monuments  or  objects 
mentioned,  but  of  mathematical  lines  of 
other  lands  and  lots,  and  various  classes  of 
facts  to  which  the  description  or  suggestions 
in  the  deed  mav  apply.  .  .  .  The  cer- 
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tainty  of  a  deed  is  determined  by  the  prin- 
ciples of  the  common  law.  The  recordation 
is  regulated  by  the  statutes  alone." 

In  Thorn  v.  Phares,  35  W.  Va.  772,  14  B. 
E.  399,  it  is  held :  "The  nuLin  object  of  a  de- 
scription of  the  land  sold  or  conveyed,  in  a 
deed  of  conveyance,  or  in  a  contract  of  sale, 
is  not  in  and  of  itself  to  identify  the  land 
sold — that  it  rarely  does  or  can  do  witiiout 
helping  evidence — but  to  furnish  the  means 
of  identification;  and  when  this  is  done  it  is 
sufficient.  That  is  certain  which  can  thus  be 
made  certain." 

With  respect  to  the  sufficiency  of  the  de- 
Hcription  of  lot  No.  504: 

In  Flanigen  v.  Philadelphia,  51  Pa.  491, 
syllabus,  it  is  said:  "'In  a  city  having  a 
known  bystem  of  notation,  regulated  by 
munieipat  laws  and  acted  upon  by  everyone, 
tha  description  of  premises  in  ejectment  by  a 
number  is  sufficiently  definite." 

That  the  city  of  Richmond  has  such  a 
system,  see  City  Code,  §  Sd,  p.  312. 

So  in  Tallman  v.  Franklin,  14  N.  Y.  584, 
592,  it  is  said:  **Nor  do  I  think  there  was 
such  an  uncertainty  in  the  .  .  .  lots  as  to 
render  the  contract  incapable  of  execution, 
and  therefore  void.  They  are  described  as 
building  lots  on  One  Hundred  Thirty-second 
and  One  Hundred  Thirty-third  streets^  be- 
tween the  Fifth  and  Sixth  avenues.  The 
numbers  of  the  lots  are  ^lyen." 

So  also  in  Engler  v.  Garrett,  100  Md.  387, 
397,  59  Atl.  648,  650,  the  court  says:  ''Nor 
do  we  think  there  can  be  any  objection  to 
the  contract  on  the  ground  of  uncertainty. 
It  describes  the  property  as  No.  2035  North 
Fulton  avenue,  and  further  designates  it  as 
the  property  occupied  by  Samjuel  fi.  Linthi- 
cum.  This  certainly  is  quite  as  definite  and 
certain  as  the  description  we  held  good  in 
the  case  of  Kraft  v.  Egan,  76  Md.  252,  25 
Atl.  469,  where  it  is  said  that  a  decree  for 
spedflo  performance  will  ^ot  be  refused 
merely  because  the  contract  does  not  state 
in  what  county  or  state  the  lands  agreed  to 
be  conveyed  lie,  provided  the  description  of 
the  premises  is  not  thereby  rendered  alto- 
gether indefinite." 

In  Scheible  v.  Slagle,  89  Ind.  324,  sylla- 
bus, it  is  said:  "The  office  of  a  description 
in  a  deed  is  not  to  identify  the  land  con- 
veyed, but  to  furnish  the  means  of  iden- 
tification; and,  when  there  is  a  general 
designation  of  the  property  intended  to  be 
conveyed,  parol  evidence  is  competent  to 
show  what  property  the  descriptioii  covers." 

And  in  the  opinion,  at  pages  380  and  331 
of  89  Ind.,  it  is  said:  "The  rule  prohibiting 
the  contradiction  of  written  instruments  by 
oral  evidence  is  not  invaded  by  permitting 
testimony  of  the  declarations  of  the  grantor 
as  to  the  character  and  condition  of  the 
property  in  cases  where  there  is  a  mere  gen* 
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eral  description  of  the  real  estate  which  the 
grantor  asBumes  to  convey.  Where  there  is 
a  general  designation  of  the  property  in- 
tended to  be  conveyed,  it  is  competent  to 
show  by  parol  what  property  the  description 
covers." 

In  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Beck,  152  Ind.  421,  63  N.  E.  439,  it  is  said : 
"Uncertainty  in  the  description  in  a  deed  is 
immaterial,  if  the  premises  intended  to  be 
conveyed  can  be  identified  by  means  of  the 
description,  in  connection  with  other  convey- 
ances, plats,  lines,  or  records,  well  known  in 
the  neighborhood,  or  on  file  in  public  offices." 

The  latest  pronouncement  of  this  court  on 
the  subject  will  be  found  in  the  case  of  As- 


berry  v.  Mitchell,  121  Va.  — ,  L.R.A.  1«18A, 
TSSj'^OS  S.  E.  638. 

We  think  the  cases  relied  on  by  appel- 
lants, of  which  Grayson  Lumljer  Co.  v. 
Young,  118  Va.  122,  86  S.  K.  826,  is  a  type, 
are  distinguishable  from  the  case  in  judg- 
ment. In  that  case  it  was  sought  by  e\- 
trinsic  evidence  to  supply  defects  and  omib- 
sions  in  the  terms  of  the  written  contract; 
not,  as  in  this  case,  merely  to  apply  the 
contract  to  its  subject-matter. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  decree  appealed  from  is  without 
error,  and  should  be  affirmed. 

Burks,  J.,  absent. 
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As  to  description  of  property  by  local 
appellation  as  sufficient  to  satisfy  the 
Statute  of  Frands,  see  notes  to  Bates  v. 
Harris,  36  L.R.A.(N.S.)  154;  and  as  to 
description  of  property  by  ownership  or 
aereage,  without  other  particular  discrip- 
tion,  as  sufficient  to  satisfy  the  Stat- 
ute of  Frauds^  see  annotation  to  Hall  v. 
Cotton,  L.R.A.1916C,  1124. 

The  present  annotation,  like  that 
above  referred  to,  is. confined  to  the  gen- 
eral questioh  whether  or  not  land  is  suf- 
ficiently described  when  reliance  must 
be  placed  principally  upon  the  fact  that 
the  property  is  described  by  street  and 
number,  and  excludes  cases  where  a  full 
description  is  given. 

The  general  rule  (see,  for  extended 
general  discussion,  note  in  36  L.R.A. 
(N.S.)  154)  is  that  the  description  of 
land  in  a  deed  or  contract,  to  satisfy  the 
Statute  of  Frauds,  while  it  need  not 
itself  fully  and  definitely  identify  the 
property,  must  contain  sufficient  par* 
ticulars  to  afford  or  point  out  the  means 
whereby  identification  may  be  completed 
by  parol  evidence.  Applying  this  rule 
to  the  specific  question  under  discussion, 
the  decided  weight  of  authority  is  to  the 
effect  that,  for  the  purpose  of  the  Stat- 
ute of  Frauds,  land  to  be  conveyed  is 
sufficiently  described  when  designated 
by  a  certain  number  on  a  certain  street, 
provided  the  place  in  which  the  street  is 
located  is  also  identified,  the  theory  be- 
ing that  when  all  of  these  elements  are 
present  the  description  given  can  be  ap- 
plied, by  the  aid  of  extrinsic  evidence, 
to  the  exact  property  as  to  which  the 
minds  of  the  parties  met,  and  its  iden- 
tity thus  established.  This  has  been  the 
position  taken  with  respect  to  the  fol- 
lowing descriptions:  "No.  48  Angler 
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avenue  in  the  city  of  Atlanta,  Fulton 
county,  Georgia''  (Bonev  v.  Cheshire 
(1917)  —  Ga.  —  92  S.  E.  636) ;  "house 
No.  35  Center  street,  Woodbury,  New 
Jersey"  (Claphan  v.  Barber  (1903)  65 
N.  J.  Eq.  550,  56  Atl.  370) ;  ^*two  double 
houses  on  Carmine  place,  and  known  as 
15  and  25  Carmine  place  in  the  city  of 
Buffalo,  New  York"  (Forsyth  v.  Leslie 
(1902)  74  App.  Div.  517,  77  N.  Y.  Supp. 
826) ;  "building  and  lot  known  as  No. 
20  South  Saginaw  street  Pontiac,  Mich- 
igan" (Hiiberg  v.  Oreer  (1912)  172 
Biich.  505,  138  S.  W.  201). 

But  in  a  few  instances  the  courts  have 
added  a  seeming  qualification  by  ruling 
that  a  description  by  street  and  numl)er 
and  place  is  sufficient  where  there  is  a 
known  system  of  notation,  regulated  by 
law  and  acted  upon  by  everyone.  This 
was  the  case  in  Harper  v.  Wallerstein, 
ante,  517,  wherein  the  property  was 
described  as  "No.  504  East  Marshall 
street"  in  the  city  of  Richmond,  Vir- 
ginia, and  in  Flanigen  v.  Philadelphia 
(1866)  51  Pa.  491,  the  pertinent  head- 
note  of  which  is  quoted  in  Harper  v. 
Wallerstein,  and  which  was  an  eject- 
ment suit  for  the  "premises  situated  No. 
136  South  Third  street  in  the  citv  of 
Philadelphia." 

And  many  other  descriptions  have 
been  declared  sufficients  definite  to 
satisfy  the  Statute  of  Frauds  althousrh 
they  were  far  from  complete  and  definite 
in  themselves,  and  the  main  reliance  was 
put  upon  the  fact  that  the  place,  street, 
and  street  number  were  given.  Thus, 
in  Kempner  v.  Gans  (1908)  87  Ark.  221, 
111  S.  W.  1123,  rehearing  denied  in 
(1908)  87  Ark.  228,  112  S.  W.  1087.  it 
was  held  that  the  description,  ^*property 
Nos.  207,  209,  211  West  Second  street, 
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Little  Rock,  Arkansas,  being  70  ft.  front 
by  75  ft.  deep,"  was  sufficiently  definite 
to  identify  the  property  and  warrant  a 
decree  of  specilic  performance.     So,  in 
Fuller  V.  Wood  (1911)   137  Ga.  66,  72 
S.  E.  504,   the   description,   "lots   Nos. 
181-179  Fraser  street  in  the  eity  of  At- 
lanta, county  of  Fulton,  state  of  Geor- 
iria,  the  same  land  and  houses  are  locat- 
ed at  the  northwest   comer  of  Fraser 
and  Fulton  streets,  the  same  being  prop- 
erly deeded  or  conveyed  jointly  to  Nel- 
son Wood  and  Lizzie  Fuller  and  held 
fully  described   on   the   deed   books   of 
Fulton    county   records,"   was   held   not 
void  on  its  face,  but  rather  sufficiently 
definite  so  that,  since  the  evidence  ap- 
plied   the    description    to    the    subject- 
matter,  it  was  error  to  submit  the  ques- 
tion of  the  sufficiency  to  the  jury  with  a 
direction  to  cancel  the  contract  if  they 
found  it  void  for  want  of  sufficient  de- 
.seription.      And    again,   in    Tallman    v. 
Franklin  (1856)  14  N.  Y.  584,  quoted  in 
Harper  v.  Waulbbhtein,  where  the  con- 
tract   described    the    land    as    Harlem 
building  lots  on  One  Hundred  Thirty- 
second  and   One  Hundred  Thirty-third 
streets    between    Fifth    and   Sixth  ave- 
nues,   numbered    132,    133,    134,    135, 
154,  155,  156,  157,  and  made  reference 
to  a  previous  sale  in  which  the  property 
was  minutely  described  and  a  map  there- 
of specitically  referred  to,  it  was  held 
that  evidence  competent  to  show  what 
the  description  fitted  at  the  time  the  lan- 
guage was  used  was  admissible.    And  in 
Ochs  V.  Kramer  (1908)  32  Ky.  L.  Rep. 
762,  107  S.  W.  260,  rehearing  denied  in 
(1908)  32  Ky.  L.  Rep.  1205,  108  S.  W. 
235,    a    contract    reading    as    follows: 
"The  following  described  real  estate,  to 
wit,   situate   in    the   city    of   Newport, 
county  of  Campbell  and  state  of  Ken- 
tucky,   and    being    Anna    Kramer    and 
heiis'    property    located    at    110    East 
Eighth  street,  Newport,  Kentucky,''  was 
declared  to  contain  a  description  suffi- 
cient  to  authorize   enforcement   of  the 
contract.     And  again  in  Wettersten  v. 
Fisher  (1916)  79  Or.  473,  154  Pac.  534, 
where  the  contract  deserihed  the  land 
as  **lot  eight    (8),   block  seven    (7)    in 
Central  Albina  [an]  addition  to  the  oity 
of  Portland,  Multnomah  county,  Oregon, 
which  property  is  familiarly  known  and 
described  as  889  Berth  wick  street  in  said 
city,''  and  stated  that  such  lot  was  the 
only  real  property  belonging  to  a  cer- 
tain   estate,    and    was    occupied    by    a 
named  person,  it  was  held  that  there  was 
a  description  sufficient  for  the  purpose 
of  an  ejectment  suit.     And,  in  connec- 
tion with  the  point  that  the  name  of  the 
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occupant  of  the  premises  aids  the  de- 
scription, see  Engler  v.  Garrett  (1905) 
100  Md.  387,  59  Atl.  648,  as  set  out 
infra. 

It  seems  to  be  practically  unques- 
tioned that  in  addition  to  the  street  and 
street  number  the  city  or  town  must  be 
identified  by  the  writing,  and  consider- 
able controversy  has  been  had  as  to.  what 
constitutes  a  sufficient  designation  of 
tlie  name  of  the  place  where  the  street 
is  located.  Upon  this  point  the  weight 
of  authority  is  to  the  effect  that  the 
place  nameq  in  the  heading  or  date  line 
may  be  considered  in  locating  the  situs 
of  the  mentioned  street,  the  courts  pro- 
ceeding upon  the  theory  that  in  the  ab- 
sence of  anything  appearing  to  the  con- 
trary the  inference  is  that  the  property 
is  located  in  such  place.  Applying  this 
rule,  it  was  held  in  Murray  v.  Mayo 
(1892)  157  Mass.  248,  31  N.  E.  1063, 
that  a  contract  dated  at  "Springfield, 
Massachusetts,"  for  the  sale  of  a  house 
described  as  "house  and  lot  343  Worth- 
ington  street,"  was  sufficient, — the  house 
at  343  Worthington  street,  Springfield, 
being  well  known  and  the  lot  well  de- 
fined by  monuments,  consisting  of 
fences, — to  form  the  basis  for  an  action 
for  breach  of  contract  within  the  rule 
that  any  description  in  a  deed  or  con- 
tract of  sale  of  real  estate  from  which 
the  property  can  be  exactly  located  is 
sufficient,  although  parol  evidence  is 
necessary  to  apply  the  description  to  the 
land  and  fix  the  boundaries.  So,  in  £lil- 
day  V.  Schancupp  (1916)  91  Conn.  29, 
L.R.A.1917A,  151,  98  Atl.  335.  a  con- 
tract of  sale  reading,  "Nos.  38-40  Em- 
mett  avenue  three  tenement  house  and 
lot  50  front  by  150  deep,  and  one  empty 
lot  50  by  150  next  to  second  house," 
and  dated  at  "Derby,  Connecticut,"  was 
held  sufficiently  definite  as  to  locality, 
on  the  ground  that  the  fact  that  the 
agreement  was  dated  at  Derby,  Connect- 
icut, shoVed  where  the  property  was 
located.  And  the  description,  "the  west- 
em  portion  of  lot  forty-one  (41)  Flan- 
nery  ward,  together  with  all  improve- 
ments thereon  .  .  .  seller  is  to  occupy 
residence  No.  221  Thirty-Sixth  street. 
West"  for  a  certain  time,  in  a  contract 
headed  and  dated  at  "Savannah,  Geor- 
gia," was  held  in  Singleton  v.  Close 
(1908)  130  Oft.  716,  61  S.  E.  722,  to  suffi- 
ciently identify  the  property  sold  so  as 
to  allow  extrinsic  proof  to  apply  the 
contract  to  the  subject-matter,  for  the 
purpose  of  enforcing  the  same  by  specif- 
ic performance.  And  an  acknowledg- 
ment of  a  lien  on  "building  at  5420  to 
5428  Indiana  avenue,"  and  dated  at  Chi- 
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cago^  was  held  in  Gage  v.  Cameron 
(1904)  212  lU.  146,  72  N.  E.  204,  to 
identify  the  property  sufficiently  for  the 
purpose  of  identifying  the  building  upon 
which  the  lien  was  acKuowledged.  So,  a 
contract  describing  property  as  "lot 
twenty-seven,  block  3/929  and  better 
known  as  No.  126  McKinnon  street," 
and  dated  at  "Dallas,  Texas,"  was  held 
in  Frazier  v.  Lambert  (1909)  53  Tex. 
Civ.  App.  606,  115  S.  W.  1174,  to  suffi- 
ciently identify  the  lot  so  that  an  action 
for  breach  of  the  contract  might  be 
maintained.  And  in  Bush  v.  Black 
(1914)  142  Ga.  158,  82  S.  E.  530,  a  con- 
tract describing  property  as  "No.  401 
Spring,  known  as  the  Cob  home,  50x160 
more  or  less,"  and  headed  "Atlanta, 
Georgia,"  was  held  sufficient  under  the 
Statute  of  Frauds,  it  being  said  that  the 
description  could  be  applied  to  its  sub- 
ject-matter by  proper  allegation  and 
proof.  Likewise  the  description,  "26 
Ponce  de  Leon  avenue,  70x185  and  15 
foot  alley  included,"  in  a  contract  dated 
at  "Atlanta,  Georgia,"  was  held  suffi- 
ciently full  and  definite  to  form  the 
basis  for  the  recovery  of  damages  for 
breach  of  the  same,  in  King  v.  Brice 
(1916)  145  aa.  66,  88  S.  E.  960.  And  in 
Tobin  V.  Larkin  (1903)  183  Mass.  389, 
67  N.  E.  340,  a  contract  of  sale  reading 
"house  and  land  No.  10  Howard  street, 
belonging  to  Bridget  Larkin  .  ...  lot 
100  by  210  feet,"  and  dated  "Lawrence, 
Massachusetts,"  was  held  sufficient  to 
warrant  enforcement  by  specific  per- 
formance, although  Bridget  Larkin  was 
only  one  of  three  tenants  in  common, 
the  court  taking  the  view  that  the 
phrase,  "belonging  to  Bridget  Larkin," 
could  be  discarded  as  immaterial  and 
still  leave  a  "complete  designation"  of 
the  property  whose  boundaries  and  di- 
mensions could  be  ascertained  by  refer- 
ence to  the  deeds.  And  a  memorandum 
made  in  the  attempted  execution  of  a 
power  of  sale,  dated  at  "Newburyport," 
and  reading  "a  quarter  interest  in  store 
No.  32  Market  square  which  I  own  and 
relinquish,"  was  held  sufficient  under  the 
Statute  of  Frauds  in  Coates  v.  Lunt 
(1911)  210  Mass.  314,  96  N.  E.  685; 
but  there  was  no  discussion  of  the  fact 
that  no  place  of  location  was  named  in 
the  body  of  the  memorandum.  And  in 
Engler  v.  Garrett  (1905)  100  Md.  387, 
59  Atl.  648,  quoted  in  Harper  v.  Wal- 
LERSTEm,  ante,  517,  it  was  held  that  a 
contract  of  sale  describing  the  property 
as  the  "house  Xo.  2035  N.  Fulton  ave- 
nue," and  dated  at  **Baltimore,  Mary- 
land," and  giving  the  name  of  the  ten- 
ant, was  sufficiently^  definite  to  warrant 
L.R.A.1918C. 


enforcement  by  specitic  performance,, 
although  it  did  not  designate  the  county 
or  state  in  the  body  of  the  instrument, 
since  the  tenant,  being  named,  could  be 
found  and  identified  and  his  local  habi- 
tation ascertained. 

But  it  has  been  held  that  a  deed  or 
contract  which  merely  describes  the  land 
in  question  by  street  and  number  is  in- 
sufficient, under  the  Statute  of  Frauds 
where  the  body  of  the  instrument  does 
not  designate  the  place  in  which  the 
street  is  located.  Thus,  in  Broadway 
Hospital  &  Sanitarium  v.  Decker  (1907) 
47  Wash.  586,  92  Pac.  445,  an  option 
contract  which  was  dated  at  Seattle, 
Washington,  and  described  the  property 
as  "house  No.  322  Broadway,"  was  held 
too  indeiinite  to  satisfy  the  Statute  of 
Frauds,  the  court  saying  that  the  de- 
scription could  be  referred  to  any  city 
in  the  world  where  a  street  named 
Broadway  might  exist,  and  seemingly 
ignoring  the  rule  laid  down  in  some  of 
the  foregoing  cases  in  which  the  date 
line  or  heading  was  looked  to  as  prima 
facie  establishing  the  place  where  the 
property  was  located.  And  again  in 
Ross  V.  Allen  (1891)  45  KaiL  231,  10 
L.R.A.  835,  25  Pac.  570,  it  was  held  that 
a  memorandum  of  an  alleged  contract 
for  the  sale  of  certain  city  lots  in  Leav- 
enworth, Kansas,  described  as  follows: 
'property  number  617  and  619  Delaware 
street,  block  74,  city  proper,"  and  dated 
at  "Leavenworth," — was  vague,  indefi- 
nite, and  insufficient,  under  the  Statute 
of  Frauds,  so  that  it  could  not  be  en- 
forced, the  court  arguing  that  the  mem- 
orandum did  not  show  whether  the  prop- 
erty was  realty  or  personalty,  or  that  it 
was  located  in  any  certain  state,  county, 
or  city,  and  therefore  that  the  case  did 
not  fall  within  the  rule  that  any  desig- 
nation is  sufficient  where  the  description 
given  can,  with  the  aid  of  extrinsic  evi- 
dence, be  applied  to  the  exact  property 
intended  to  be  sold.  G.  J.  C. 
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STANDARD    CHEMICAL    &    OIL    COM- 
PANY, Appt., 

V. 

CITY  OF  TROY. 

(—  Ala.  — ,  77   So.  383.) 

Municipal  corporation  —  Jurisdiction  -* 
exaction  of  license  taxes  niu^ido 
limits. 

1.  Municipal    corporations   may   exact   a 
license  tax  from  businesses  such  as  the  pro- 
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duel  ion  of  fertilizers  and  the  operation  of 
oil  mills  out«ide  their  boundaries,  but  with- 
in territory  to  which  their  police  jurisdic- 
tion extends,  for  defraying  the  expenses  of 
the  police  administration. 
For  other  cases^  aee  License,  11,  b,  in  Dig, 
1-52  K.  8. 

Same  ^  discriminatory     ordinance  ^ 
proof. 

2.  An  ordinance  imposing  a  license  tax  on 
manufacturing  establish  men  tn  outside  the 
city  limits,  but  within  its  police  jurisdiction, 
which  maintain  offices  within  the  city,  can- 
not be  held  to  be  discriminatory  for  not 
imposing  the  tax  upon  establishments  so 
located  which  do  not  maintain  offices  with- 
in the  city,  in  the  absence  of  anything  to 
show  the  existence  of  such  establishments. 
For  other  cases,  aee  License,  11,  d,  in  Dig, 

1-52  .V.  S. 

License  —  amonnt  of  fee  —  expenses  of 
supervision. 

3.  A  license  tax  upon  a  business  under 
the  police  power  may  include  the  expense  of 
municipal  supervision  over  the  particular 
business  at  the  place  where  licensed  in  ad- 
dition to  the  expense  of  issuing  the  license. 
For  other  cases,  see  License^  11,  e,  in  Dig, 

1-52  N,  8, 

(December  20,  1017.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Pike  County  in 
favor  of  plaintiff  in  a  suit  to  recover  certain 
business  license  taxes  alleged  to  be  due  by 
defendant  to  plaintiff.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  H.  Wilkerson,  for  appellant: 

The  privilege  license  claimed  is  a  license 
for  revenue  only,  and  not  for  police  regula- 
tion; and  even  if  a  license  tax  for  police 
regulation  were  authorized  here,  the  laws  of 
Alabama  cannot  be  made  the  basis  for  a  re- 
covery. 

Montgomery  v.  Kelly,  142  Ala.  656,  70  L. 
R.A.  200,  no  Am.  St.  Rep.  43,  38  So.  67. 

By  defendant's  plea  it  is  shown  tliat  per- 
son selling  fertilizers  within  the  police  juris- 
diction are  charged  a  license  of  only  $10. 
This  is  a  discrimination  allowing  a  person 
or  corporation  to  sell  fertilizers  within  the 
city  for  $10  where  they  have  no  factory,  and 
requiring  one  with  a  factory  to  pay  a  license 
tax  o{  $100. 

Montgomery  v.  Kelly,  142  Ala.  552,  70 
L.R.A.  209,  110  Am.  St.  Rep.  43,  38  So.  67. 

Mr.  C.  C.  Brannen  for  appellee. 

Note.  —  As  to  power  of  city  to  extend  ex- 
ercise of  taxinfi^  or  licensing  power  beyond 
the  corporate  limits,  see  annotation  follow- 
ing this  case,  post,  528. 

Questions  as  to  the  amount  of  license  fees 
exacted  of  the  public  are  treated  in  notes 
cited  in  the  L.R.A.  Indexes,  under  the  title, 
"License,"  subtitle,  "Amount;  grading  of 
fee." 
L.R.A.1918C. 


Thomas,  J.,  delivered  the  opinion  of  the 
court : 
The  trial  was  had  bv  the  court  without  a 

w 

jury  on  an  agreed  statement  of  facts.  The 
suit  was  predicated  on  ordinances  of  the  city 
of  Troy,  being  instituted  by  the  municipali- 
ty, appellee,  against  appellant,  the  Standard 
Clicmical  &  Oil  Company,  a  corporation,  and 
sought  to  recover  of  the  defendant  certain 
business  license  taxes  claimed  to  be  due  by  it 
to  the  municipality  under  said  ordinances, 
for  the  carrying  on  of  the  business  of  man- 
ufacturing or  mixing  fertilizers,  and  the 
business  of  an  oil  mill. 

Count  2  was  for  license  taxes  claimed  to 
be  due  for  carrying  on  the  biisiness  of  man- 
ufacturing or  mixing  fertilizers  outside  of 
the  corporate  limits  of  Troy,  "but  within  the 
police  jurisdiction  thereof:"  the  defendant 
having'  an  agency  or  office  in  the  city  of  Troy 
for  the  sale  of  fertilizers,  and  for  which 
business  plaintiff  had,  by  an  ordinance  duly 
and  legally  adopted,  imposed  a  license  or 
privilege  tax,  the  ordinance  being  set  out  as 
a  part  of  each  count.  Count  3  was  of  like 
tenor,  though  it  claimed  the  designated  sum 
as  due  plaintiff  from  defendant  as  license 
taxes  for  the  carrying  on  of  "the  business 
of  an  oil  mill  .  .  .  outside  of  the  corporate 
limits  of  the  city  of  Troy,  but  within  the 
police  jurisdiction  thereof."  To  each  count 
defendant's  demurrer  was  overruled. 

The  question  for  decision  is,  May  the  city,' 
under  a  valid  ordinance  and  in  the  reason- 
able exercise  of  its  police  power,  impose  a 
license  on  a  manufacturing  business  of  the 
nature  here  dealt  with,  operated  without  the 
city  limits,  but  within  its  police  jurisdic- 
tion? That  is  to  say,  does  the  right  to 
reasonably  enforce  police  and  sanitary  regu- 
lations embrace  the  right  to  license  and  tax 
businesses  carried  on  without  the  corporate 
limits  of  a  city,  but  within  its  police  juris- 
diction, having  due  regard  to  the  cost  to  the 
city  of  furnishing  police  protection  in  the 
indicated  zone,  and  to  the  value  of  the  same 
to  the  business  concerns  affected? 

Mr.  Dillon  observes  of  the  exercise  of  the 
police  power:  "The  natural  and  appro- 
priate, although  not  the  exclusive,  function 
of  ordinances  is  in  legislation  by  the  people 
of  the  locality,  or  their  duly  constituted 
representatives,  for  the  conduct  or  govern- 
ment of  the  municipality  and  its  inhabit- 
ants. Such  legislation  usually  relates  to 
the  exercise  of  the  police  power  delegated  to 
the  municipality  by  the  legislature,  and  is 
the  means  by  which  the  municipality  exer- 
cises the  powers  of  restraint  over  the  in- 
habitants and  the  use  of  property  within  the 
territorial  limits,  which  are  confided  to  the 
municipal  government  for  the  general  good 
of  the  city  and  its  inhabitants.  The  sup- 
pression of  nuisances,   the  preservation  of 


524 


ALABAMA  SIPKEME  COURT. 


the  public  health,  the  prevention  of  fires,  the 
regulation  of  trades  and  occupations  and  of 
the  use  and  storage  of  dangerous  articles, 
the  establisliment  and  control  of  markets, 
the  suppression  of  disorderly  conduct  and 
breaches  of  the  peace,  and  other  similar 
matters,  when  regulated,  controlled,  or  di- 
rected by  ordinances,  are  the  result  of  the 
exercise  by  the  municipality  of  the  police 
power  of  the  state  under  a  delegation  there- 
of by  statute  or  by  charter.  The  limita- 
tions of  the  police  power  have  never  been 
defined,  and  it  is  probable  that  no  general 
limit  can  be  placed  upon  it  other  than  the 
requirement  that  its  exercise  must  be  con- 
fined to  those  matters  which  have  a  real 
«nd  substantial  relation  to  the  public  wel- 
fare."   Mun.  Corp.  ath  ed.  vol.  2,  §  660. 

Treating*  of  paramount  police  power,  Mr. 
Justice  Field  expressed  the  doubt  that  the 
legislature,  by  any  contract  with  an  indi- 
vidual, could  restrain  the  power  of  a  subse- 
quent legislature  "to  legislate  for  the  public 
welfare,  and  to  that  end  suppress  any  and 
all  practices  tending  to  corrupt  the  public 
morals."  Boyd  v.  Alabama,  94  U.  S,  645,  24 
L.  ed.  302.  And  Mr.  Justice  Bradley  thus 
defined  the  power:  "The  plaintiff  in  error 
boldly  takes  the  ground  that,  being  a  corpo- 
ation,  it  has  a  right,  by  contract^  to  manu- 
facture and  sell  beer  forever,  notwithstand- 
ing and  in  spite  of  any  exigencies  which  may 
occur  in  the  morals  or  the  health  of  the  com- 
munity, requiring  such  manufacture  to 
cease.  We  do  not  so  understand  the  rights 
of  the  plaintiff.  The  legislature  had  no 
power  to  confer  any  such  rights.  Whatever 
differences  of  opinion  may  exist  as  to  the 
extent  and  boundaries  of  the  police  power, 
and  however  difiieult  it  may  be  to  render  a 
satisfactory  definition  of  it,  there  seems  to 
be  no  doubt  that  it  does  extend  to  the  pro- 
tection of  the  lives,  health,  and  property  of 
the  citizens,  and  to  the  preservation  of  good 
order  and  the  public  morals.  The  legislature 
cannot,  by  any  contract,  devest  itself  of  the 
power  to  provide  for  these  objects.  They  be- 
long emphatically  to  that  class  of  objects 
which  demand  the  application  of  the  max- 
im. 'Sains  populi  suprema  lex;'  and  they  are 
to  be  attained  and  provided  for  by  such  ap- 
propriate means  as  tlie  legislative  dis- 
cretion may  devise.  That  discretion  can  no 
more  be  bargained  away  than  the  [police] 
power  itself."  Boston  Beer  Co.  v.  Massa- 
chusetts, 97  U.  S.  25,  33,  24  L.  ed.  989,  092. 

Tliis  definition  of  the  police  power  was 
adopted  by  our  court  in  American  U.  Teleg. 
Co.  V.  Western  U.  Teleg.  Co.  67  Ala.  26,  32, 
42  Am.  Kep.  90,  where  the  supremacy  of  the 
police  power  of  the  state  was  maintained  as 
to  the  terms  on  which  foreign  corporations 
may  prosecute  their  business  within  the 
state.  Van  Tlook  v.  Selma,  70  Ala.  361.  45 
L.R.A.1018C. 


Am.  Rep.  85;  Birmingham  Mineral  R.  Co.  v. 
Parsons,  100  Ala.  662,  27  L.R.A.  263.  46  Am. 
St.  Rep.  92,  13  So.  602;  Louisville  &  N.  R. 
Co.  v.  Baldwin,  85  Ala.  619,  7  L.R.A.  266,  5 
So.  311. 

Concerning  the  exercise  of  the  police  pow- 
er of  regulation  by  license,  and  its  distinc- 
tion from  the  exercise  of  the  power  to  the 
end  of  raising  revenue,  the  supreme  court  of 
New  Jersey  observes:  "A  power  to  license 
is  of  the  same  nature  as  a  power  to  regulate. 
Under  a  charter  authorizing  the  regulation 
of  a  business  or  occupation,  an  ordinance 
compelling  persons  engaged  in  such  business 
or  occupation  to  take  out  licenses  may  lie 
adopted,  if  a  license  is  an  appropriate  meth- 
od of  regulating  the  prosecution  of  the  busi- 
ness. Burroughs,  Taxn.  392.  And  if  the 
power  to  license  is  given  in  express  words,  it 
nevertheless  is  included  in  the  cla.ssification 
of  police  powers.  .  .  .  The  distinction 
between  tlie  power  to  license  as  a  police 
regulation,  and  the  same  power  when  con- 
ferred for  revenue  purposes,  is  of  the  utmost 
importance.  If  the  power  he  granted  with  a 
view  to  revenue,  the  amount  of  the  tax,  if 
not  limited  by  the  charter,  is  left  to  the  dis- 
cretion and  judgment  of  the  municipal  au- 
thorities; but  if  it  be  given  as  a  police 
power  for  regulation  merely,  a  much 
narrower  construction  is  adopted;  the  power 
must  then  be  exercised  as  a  means  of  regu 
lation,  and  cannot  be  used  as  a  source  of 
revenue.  Cooley,  Taxn.  408;  Cooley  Const. 
Lim.  201 ;  State,  North  Hudson  County  R. 
Co.,  Prosecutors,  v.  Hoboken,  41  N.  J.  L.  71. 
79,  81. 

That  wide  discretion  is  conceded  by  the 
courts  to  the  legislative  authority  in  respect 
of  the  ground  of  classification  has  been  rec- 
ognized by  this  court.  In  Mobile  v.  Orr,  181 
Ala.  308,  314,  45  L.R.A.  (N.S.)  676,  61  So. 
922,  Mr.  Justice  Sayre,  speaking  for  the 
court  in  this  connection,  observes  that 
courts  "must  be  reluctant  to  disturb  even  a 
municipal  ordinance  enacted  in  pursuance 
of  a  comprehensive  grant  of  power,  and  de- 
signed presumably  to  promote  the  public 
health  and  comfort,  but  the  power  to  con- 
demn is  more  freely  exercised  in  such  cases, 
for,  as  to  municipal  ordinances^  it  was  an 
ancient  jurisdiction  of  judicial  tribunals  to 
pronounce  upon  their  reasonableness  and 
consequent  validity.  It  was  always  the 
doctrine  of  the  courts  that  every  ordiimnce 
or  by-law  must  be  reasonable,  and  not  in- 
consistent with  the  general  principles  of  the 
law  of  the  land,  ])articularly  those  having 
relation  to  the  liberty  of  the  citizen  and  the 
rights  of  private  property  Yick  Wo  v.  Hop- 
kins, 118  U.  S.  371,  30  L.'ed.  226.  G  Sup.  Ct. 
Rep.  1064." 

The  subjects  and  purposes  of  regulation, 
with  the  manner  of  the  exercise  of  the  pow- 
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er,  under  the  police  powers  of  the  state  and 
of  municipalities,  have  been  often  discussed 
bjthe  courts,    For  example,  the  police  pow- 
er has  been  held  to  extend  to  the  regulation 
of  slaug^htering  cattle  and  of  marlcet  places 
(Butchers'  Union  S.  H.  A  L.  S.  L.  Co.  v. 
Crescent  City  L.  S.  L.  &  S.  H.  Co.  Ill  U.  S. 
752,  28  L.  ed.  587,  4  Sup.  Ct.  Rep.  652 ;  Petz 
V.  Detroit,  05  Mich.  181,  54  N.  W.  644)  ;  to 
the  prohibiting  of  combinations  between  con- 
necting lines  of  railway  (Louisville  &  N.  R. 
Co.  V.  Kentucky,  161  U.  S.  700,  40  L.  ed.  859, 
16  Sup.  Ct.  Rep.  714)  :  to  declaring  liability 
as  for  fires  catised  by  engines  ( St.  Louis  &  S. 
F.  R,  Co.  V.  Mathews,  165  V.  S.  23,  41  L.  ed. 
tfl9,  17  Sup.  Ct.  Rep.  243)  ;  to  prescribing 
the  manner  in  which  railway  crossings  shall 
be  kept  in  repair  ( Chicago,  B.  &  Q.  R.  Co.  v. 
Nebraska,  170  U.  S.  74,  42  L.  ed.  954,  18 
Sup.  Ct.  Rep.  513)  ;  to  the  regulation  of  the 
killing  and  exportation  of  game  (Magner  v. 
People,  97  111.  338) ;     to  the  regulation  of 
telephone  rates   (Hockett  v.  State,  105  Ind. 
258,  259,  55  Am.  Rep.  201,  5  N.  E.  178)  ;  to 
the  regulation  of  the  transportation'  of  natu- 
ral gas   (Jamieson  v.  Indiana  Natural  Gas 
&  Oil  Co.  128  Ind.  566,  12  L.R.A.  656,  660, 
3  Inters.  Com.  Rep.  613,  28  K.  E.  76)  ;  to  the 
requiring    of   street    railways    to    sprinkle 
their  tracks  (State  v.  Canal  &  C.  R.  Co.  60 
La.  Ann.  1205,  56  L.R.A.  287,  24  So.  271) ; 
to  quarantine  (Davock  v.  Moore,  105  Mich- 
133,  28  L.R.A.  788,  63  N.  W.  424) ;  to  the 
regulation    of    the    construction    of   'sewers 
from  adjoining  townships   (State,  Millbum 
Twp.,  Prosecutor,  v.   South  Orange,  55  N. 
J.  L.  262,  26  Atl.  76 ) ;  to  prescribing  the 
method  of  the  use  of  land  for  burial  pur- 
poses (Newark  v.  Watson,  56  N.  J.  L.  673, 
24  L.R.A.  843,  29  Atl.  487 ) ;   to  the  regu- 
lation  of  the  storing  of  gunpowder  within 
designated  limits  (Davenport  v.  Richmond, 
81  Va.  642,  59  Am.  Rep.  694 ) ;  to  tfie  re- 
quiring  of  property   owners  to  keep   aide- 
walks  free  of  ice  and  snow    (Carthage  v. 
Frederick,  122  N.  Y.  277,  IQ  L.R.A.  178,  19 
Am.  St.  Rep.  497,  26  N.  E.  480) ;  to  requir- 
ing the  maintenance  of  safe  cattle  guards 
and  crossings   (Birmingham  Mineral  R.  Co. 
V.  Parsons,  100  Ala.  665,  27  L.R.A.  263,  46 
Am.  St.  Rep.  92,  13  So.  602)  ;  to  the  requir- 
ing of  foreign  corporations  to  appoint  a  resi- 
lient agent  (American  U.  Teleg.  Co.  v.  West- 
**rn  I'.  Teleg.  Co.  supra)  ;  to  the  regulation 
nf  traffic  at  and  about  depots,  including  the 
soliciting     of     patronage    by    cab    drivers 
(Ex   parte    Bizzell,    112    Ala.    210,    21    So. 
371)  ;  to  the  regulation  of  the  sale  of  cotton- 
seed   (Davis  V.  State,  68  Ala.  63,  44  Am. 
Rep.  128) ;  and  of  the  sale  of  milk  (Ridge- 
way  V.  Bessemer,  9  Ala.  App.  470,  64  So. 
1^9;    Birmingham    v.    Goldstein,    151    Ala. 
473,  12  L.R.A.  (N.S.)  568,  125  Am.  St  Rep. 
•13.  44  So.  113)  ;  to  the  prevention  of  stock 
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I  running  at  large  (Folmar  v.  Curtis,  86  Ala. 
354.  5  So.  678 j  ;  to  the  licensing  of  oc- 
cupations generally  (Van  Hook  v.  Selma, 
70  Ala.  363,  45  Am.  Rep.  85;  2  Dill.  Mun. 
Corp.  §§660,781). 

Some  of  the  foregoing  authorities  dealt 
with  constructions  of  city  ordinances  regu- 
lating businesses  that  of  necessity  extended 
beyond  the  corporate  limits,  through  pot  be- 
yond the  police  jurisdiction  of  municipal- 
ities. See  also  2  McQuillin,  Mun.  Corp.  667; 
13  Am.  A  Eng.  Ann.  Cas.  137;  28  Cyc.  266, 
703. 

The  Van  Hook  Case,  supra,  by  Mr.  Jus- 
tice Somerville,  involved  the  construction  of 
an  ordinance  of  the  city  of  Selma  reqiiiring 
a  license  of  all  persons  engaged  in  selling 
goods,  wares,  and  merchandise  without  the 
corporate  limits  of  the  city  and  within  the 
limits  of  its  police  jurisdiction,  and  the 
ordinance  was  held  to  have  l»een  passed 
in  valid  exercise  of  the  police  power  invested 
under  the  charter  of  that  city.  Appellant 
here  insists  that  the  authoritj^  of  the  city  of 
Selma  to  license  within  its  corj>orate  limits 
and  within  its  police  jurisdiction  was  grant- 
ed by  the  act  of  February  12,  1879  (Acts 
1878-7d  p.  454),  and  that  like  express  au- 
thority is  not  contained  in  the  charter  of 
the  city  of  Troy,  nor  in  the  general  statutes 
having  application  to  municipalities  of  the 
class  to  which  Troy  belongs  by  reason  of  its 
population.     Code,  §§  1046-1460. 

It  is  true  that  the  charter  of  Selma,  un- 
der which  the  ordinance  construed  and  up- 
held in  the  Van  Hook  Case  was  adopted, 
contained  the  following  provisions:  **The 
corporate  authorities  of  the  city  of  Selma 
shall  have  and  exercise  all  the  police  powers 
and  jurisdiction  conferred  by  the  charter  of 
the  city,  outside  of  the  corporate  limits  on 
the  west  to  vaUey  creek,  and  north  and  east 
of  the  corporate  limits  over  an  area  extend- 
ing .outward  from  the  corporate  limits  one- 
half  mile,  and  from  Valley  <-rcck  on  the  west 
to  Beech  creek  on  the  southeast  of  said  citv  > 
to  arrest,  trj%  and  punish  all  persons  guilty 
of  violations  of  the  ordinances  and  bv-laws 
of  said  city;  for  the  arrest,  trial,  and  com- 
mitment of  persons  charged  with  violations 
of  the  laws  of  the  state  of  Alabama;  for 
regulating  and  licensing  the  sale  of  malt» 
vinous,  and  spirituous  liquors,  goods,  wares, 
and  merchandise;  for  regulating,  licensing, 
and  establishing  markets  and  slaughter- 
houses; for  the  abatement  of  nuisances;  and 
for  regulating  and  licensing  shows,  t heater s» 
and  all  exibitions  for  amusement."  Acts 
1878-79,  p.  454,  §  1. 

It  is  conceded  that  the  original  charter  of 
the  city  of  Troy  contained  no  such  pro- 
visions. However,  the  ordinanci'  in  ques- 
tion, of  date  December  27,  1916,  was  or- 
dained pursuant  and  subject  to  the  several 
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provisions  contained  in  the  Municipal  Code 
having  application.  Code,  §§  1046  et  seq. 
By  statute  tlie  police  power  of  the  state  is 
conferred  on  cities  of  the  class  to  which  the 
oity  of  Troy  belongs.  Full  power  to  adopt 
ordinances  to  the  ends  defined  by  the 
statute,  and  **not  inconsistent  with  the  laws 
of  the  state,  to  carry  into  effect  or  discharge 
the  powers  and  duties  conferred  by  this 
chapter,  and  to  provide  for  the  safety,  pre- 
.serve  the  health,  promote  the  prosperity, 
improve  the  morals,  order,  comfort,  and 
convenience  of  the  inhabitants  of  the  munici- 
j)ality,  and  to  enforce  obedience  to  such 
ordinances."  is  the  ample  grant  to  such 
municipalities  of  the  police  power  of  the 
state.  Code,  j;  1251:  Borok  v.  Birmingham, 
191  Ala.  75.  67  So.  389,  Ann.  Cas.  1916C, 
1061;  Herl^ert  v.  Demopolis  School  Bd.  of 
Edu.  — -  Ala.  — ,  73  So.  321. 

It  has  been  held  that  it  is  no  objection  to 
a  municipal  ordinance  not  in  contravention 
of  a  state  law  that  it  affords  additional  reg- 
ulation ^'complementary  to  the  end  state  leg 
islation  would  effect."  Turner  v.  Lineville, 
2  Ala.  App.  454,  56  So.  603 ;  Borok  v.  Bir- 
mingham, supra.  The  extent  of  the  police 
jurisdiction  of  cities  of  the  class  of  Troy  has 
been  thus  defined:  This  power  shall  be  ex- 
tended to  and  "cover  all  adjoining  territory 
within  3  miles  of  the  corporate  limits;  and 
in  cities  having  less  than  6,000  inhabitants, 
and  in  towns,  such  police  jurisdiction  shall 
extend  also  to  the  adjoining  territory  with- 
in a  mile  and  a  half  of  the  corporate  limits 
of  such  city  or  town.  Ordinances  of  a  city 
■or  town  enforcing  police  or  sanitary  regula- 
tions, and  prescribing  fines  and  penalities 
for  violations  thereof,  shall  have  force  and 
effect  in  the  limits  of  the  city  or  town  and 
in  the  police  jurisdiction  thereof,  and  on  any 
property  or  rights  of  way  belonging  to  the 
city  or  town."  Code  1907,  §  1230. 

It  will  be  observed  that  the  exercise  of 
the  police  power  is  thus  extended  to  adjoin- 
inw  territory  within  1^  and  3  miles,  as  the 
i'ase  may  be.  of  the  corporate  limits,  and  to 
and  over  any  property  or  rights  of  way  be- 
longing to  the  city,  wherever  situate,  to  the 
end  that  the  municipality  may  "provide  for 
the  safety,  preserve  the  health,  promote  the 
prosperity,  improve  the  morals,  order,  com- 
fort, and  convenience  of  the  inhabitants  of 
the  municipality."  This  manifold  govern- 
mental end  of  the  municipality  is  as  clearly 
indicated  in  the  foregoing  statute  as  it  w^as 
in  the  charter  construed  in  Vftn  Hook's 
Case. 

That  such  manufacturing  establishments 
sought  to  be  regulated  by  the  ordinance  in 
question  enjoy  police  protection  maintained 
at  the  expense  of  the  city  of  Troy,  and  that 
the  inhabitants  residing  and  being  within 
the  mimicipal  limits  and  the  police  juris- 
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diction  of  the  city,  or  within  reasonable 
proximity  to  the  plant  in  question,  may 
need  the  reasonable  protection  of  such  ordi- 
nance, as  it  affects  their  safety,  healUi,  com- 
fort, and  convenience,  cannot  be  gainsaid. 
And  it  is  but  reasonable  that  such  manu- 
facturing business  should  be  made  to  bear 
its  proportionate  share  of  the  burden  of 
maintaining  the  police  adminifitration  in 
that  vicinity.  Ordinances  imposing  a  regu- 
latory privilege  tax  on  manufacturing 
plants,  enacted  under  the  police  power  to 
conserve  the  general  substantial  public  wel- 
fare of  the  immediate  community  where 
they  have  application,  and  which  are  reason- 
ably necessary  to  promote  that  end,  will  be 
held  to  have  been  adopted  in  the  proper  ex- 
ercise of  the  police  power  for  the  purpose  of 
regulation,  and  not  for  the  purpose  of  tax- 
ation. 2  Dill.  Mun.  Corp.  4th  ed.  768;  2  DUL 
Mun.  Corp.  5th  ed.  665;  3  McQuillin,  Mun. 
Corp.  2200,  2203,  2205;   28  Cyc.  744,  746. 

The  important  distinction  pointed  out  by 
the  text- writers,  and  the  one  on  which  the 
foregoing  decisions  rest,  is  between  the  ex- 
ercise of  the  power  to  license,  merely  as  a 
reasonable  police  regulation,  and  its  exercise 
for  the  purpose  of  raising  revenue,  and  it  is 
a  test  to  be  applied  in  determining  the  valid- 
ity of  municipal  ordinances  adopted  for  such 
governmental  ends.  State,  North  Hudson 
County  R.  Co.  Prosecutors,  v.  Hoboken,  41 
N.  J.  L.  71.  This  power  to  regulate  may  be 
expressed  as  well  in  ordinances  imposing 
privilege  taxes  as  in  measures  dealing  with 
sanitation  and  nuisances,  or  with  the  dis- 
position, maintenance,  and  duties  of  the 
municipal  constabulary,  within  the  confines 
of  the  police  jurisdiction.  And  as  there  can 
be  no  efhcient  enforcement  of  any  character 
of  police  regulation  without  the  incurring  of 
a  reasonable  expense,  the  necessary  outlay 
may  be  provided,  in  part  at  least,  by  a  rea- 
sonable license  imposed  solely  for  such  pur- 
pose. Van  Hook  v.  Selma,  70  Ala.  363,  45 
Am.  Rep.  85;  Davis  v.  Petrinovich,  112  Ala. 
654,  36  L.R.A.  615,  21  So.  344;  Louisville 
&  N.  R.  Co.  V.  Baldwin,  85  Ala.  619,  7  L. 
R.A.  266,  5  So.  311 ;  Ex  parte  Sikea,  102  Ala. 
173,  24  L.R.A.  774,  15  So.  522. 

Of  this  power  Mr.  Justice  Sharpe  says: 
"As  auxiliaries  to  the  state  government, 
municipalities  have  from  time  immemorial 
been  aecustomed  to  have  and  to  exercise 
legislative  authority  in  matters  properly 
pertaining  to  local  government.  The  regu- 
lation of  such  matters  may  be  shared  in  by 
or  left  wholly  to  the  discretion  of  local  law- 
makers, because  they  are  presumed  to  have 
knowledge  of  local  needs.  The  bestowal  of 
such  authority  is  not  a  delegation  of  the  dis- 
cretion which  the  Constitution  either  im- 
pliedly or  expressly  restricts  to  the  general 
assembly,    and    therefore    that    body    may 
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^::raiu  or  witliiiold  the  authority.  The  power 
lu  impose  privilege  taxes  within  reasonable 
liniitj}  is  among  those  ueual  and  neoeeeary 
to  be  conferred  both  lor  defraying  expenees 
of  the  local  government  end  as  a  means  of 
xegulating  the  conduct  of  business,  and  is 
classed  as  a  police  power,  even  though  it  be 
not  for  protection  against  harmful  occupa- 
tions." Southern  Exp^  Co.  v.  Tuscaloosa, 
132  Ala.  326,  329,  330,  31  So.  461. 

Since  both  sides  appear  ip  find  comfort  in 
the  Van  Hook  Case,  it  may  be  well  to  say 
thai  the  learned,  circuit  judge  trying  this 
ease,  in  his  opinion,  correctly  pointed  to  the 
fact  that  in  Van  Hook's  Case  it  was  empta- 
sized  that  the  exercise  of  the  police  power  of 
regulation  by  the  imposition  of  a  privilege 
tax  was  under  general  municipal  police 
powers,  rather  than  under  the  peculiat 
charter  powers  ol  the  city  of  Selma. 

In  Ridgeway  y.  Bessemer,  9  Ala.  App. 
470,  04  So.  189,  discussing  privilege  taxes, 
it  was  said  that  it  made  no  difference  that 
the  dairyman  lived  and  kept  hia  cows  out- 
side of  the  corporate  limits  of  the  city,  for 
by  his  sales  he  was  doing  business  within 
the  city  and  therefore  was  subject  to  suoh 
tax.  The  ordinance  there  considered  en- 
acted a  schedule  of  licenses  for  the  ''various 
businesses,  professions,  or  vocations  carried 
on  or  engaged  in  in  the  dty  of  Bessemer, 
Alabama,"  and  imposed  a  privilege  tax  on 
the  business  of  "dairying*'  of  $1  for  eaeh 
cow  up  to  twenty  cows,  and  50  cents  for 
eaeh  cow  above  the  mimher  of  twenty.  Thus 
the  application  of  the  police  power,  through 
regulation  I^  license,  was  extended  to  af- 
fect cows  kept  at  the  home  of  the  dairy- 
man and  beyond  the  corporate  limits  of  the 
city.  See  also  Birmingham  v.  Qoldstein, 
151  Ala.  473,  12  LJR.A.(N.S.)  568,  125  Am< 
St.  Rep.  33,  44  So.  113. 

The  judgment  of  oonviction  under  the 
second  count  of  the  complaint  is  supported 
by  evidence  showing  that  the  city,  in  the 
adoption  of  the  ordinance,  was  in  the  proper 
exercise  of  its  police  power. 

It  is  settled  law  that  one  who  assails  a 
statute  or  an  ordinance  on  the  ground  that 
it  is  discriminatory  and  unreanonable  has 
the  burden  of  showing  such  to  be  the  case. 
Denson  v.  Alabama  Fuel  if,  Iron  Co.  —  Ala. 
— ,  73  So.  525,  530;  Briggs  v.  Birmingham 
R.  Light  it,  P.  Co.  188  Ala.  262,  66  So.  05, 
7  X.  C.  C.  A.  466.  The  appellant  company 
has  failed  to  discharge  thi»  burden  by  show- 
ing that  there  were  other  like  manufactiu:- 
ing  establishments  located  within  the  po- 
lice jurisdiction  of  the  city  of  Troy  and 
without  the  city  limits,  with  offices  not 
niaintained  within  the  city  limits,  but  with- 
in the  police  juri.sdiction  of  the  municipal- 
ity. The  maintenance  of  police  adminis- 
tration without  the  city,  but  within  its 
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polijoe  jurisdiction,  as  affected  by  the  exist- 
enoe  and  operation  of  such  manufacturing 
plants,  would  not  be  affected  by  the  fact 
that  the  owner  or  operating  company  did 
not  maintain  an  office  within  the  city  for 
the  sale  of  its  products.  In  the  absence  of 
such  proof,  we  cannot  say  that  the  ordi- 
nance here  in  question  is  unreasonable  and 
discriminatory  against  such  manufacturing 
companies  with  sales  offices  within  the  city 
limits,  but  with  plants  or  manufacturing 
businesses  maintained  and  operated  without 
the  city  limits  though  within  the  police 
jurisdiction  of  the  city 

In  the  oaae  of  Montgomery  v.  Kelly,  142 
Ala.  552,  70  L.R.A.  209,  110  Am.  St.  Rep. 
43,  38  So.  67,  the  ordinance  was  declared 
void  because  the  basis  for  the  discrimina- 
tion in  license  fees  was  the  fact  that  trad- 
ing stamps  were  given  by  some  to  their 
customers.  This  was  merely  a  method  of 
advertising,  a  feature  in  the  conduct  of 
business,  and  for  such  reason  the  ordinanee 
was  arbitrary  and  discriminatoiy  in  favor 
of  those  conducting  like  businesses  but  not 
so  advertising.  The  case  of  Montgomery  v. 
Kelly  condemned  the  tax  there  imposed  be- 
cause it  was  not  a  police  tax,  levied  to 
regulate  or  afford  police  protection  to  the 
business  taxed,  but  was  an  occupation  li- 
cense taXy  and  which  discriminated  agaioat 
Kelly,  aa  it  did  not  apply  to  merchants  of 
hia  general  claaS)  but  only  applied  to  those 
who  issued  trading  stamps,  It  ia  true  that 
there  is  an  expression  on  page  556  of  142 
Ala.  ol  the  opinion,  whidi  would  indicate 
that  a  tax  for  police  purposes  could  not  be 
levied  against  useful  lines  of  trade  and 
business^  but  this  expression  ia  in  con* 
flict  with  the  case  of  Van  Hook  v.  Selma, 
supra,  70  Ala.  pages  364,  365,  45  Am.  Hep. 
85,  wherein  the  true  rule  is  set  out  as  fol- 
lows: ''We  declare  the  true  rule  to  be, 
in  the  case  of  useful  trades  and  employ- 
ments^ and  a  fortiori  in  other  cases,  that, 
as  an  exercise  of  police  power  merely,  the 
amount  exacted  for  a  license,  though  de- 
signed for  regulation,  and  not  for  revenue, 
is  not  to  be  confined  to  the  expense  of  is- 
suing it;  but  that  a  reasonable  compensa- 
tion may  be  charged  for  the  additional 
expense  of  municipal  supervision  over  the 
particular  business  or  vocation  at  the  place 
where  it  is  licensed.  For  this  purpose  the 
services  of  oJQ&cers  may  be  required,  and 
incidental  expenses  may  be  otherwise  in- 
curred in  the  faithful  enforcement  of  such 
police  inspection  or  superintendence.  Ash 
v.  People,  11  Mich.  347,  83  Am.  Dec.  740; 
Carter  v.  Dow,  16  Wis.  298  j  Tenney  v.  Leuz, 
16  Wis.  566;  State  v.  Herod,  29  Iowa,  123: 
Cooley,  Coast.  Lim.  4th  ed.  245  [201],  and 
note  1  on  page  246,  with  cases  cited;  £x 
parte  Marshall,  64  Ala.  206." 
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We  therefore  hold  that  the  said  Kelly 
Case  must  be  qualified  and  overruled  in  so 
far  as  it  conflicts  with  the  above-quoted 
rule. 

Under  the  agreed  statement  of  facts,  there 
is  a  practical,  substantial  reason  for  the 
different  basis  of  privilege  taxation  for  po- 
lice purposes  only,  in  the  case  of  manufac- 
turing plants  located  without  the  city,  but 
within  its  police  jurisdiction,  and  main- 
taining sales  offices  within  the  city.     And 


the  fact  that  the  ordinance  is  directed  ta 
such  manufacturing  plants,  so  located,  and 
so  maintaining  offices  within  the  city  for 
the  sale  of  their  products,  in  the  absence  of 
proof  that  there  are  like  plants,  similarly 
located,  which  do  not  maintain  such  offices 
within  the  city,  leaves  it  free  of  the  charge 
of  being  discriminatory  and  unreasonable. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 

All  the  Justices  concur. 


city  to  extend  exercise  of  taxing  or  licensing 
beyond  the  corporate  limits. 


This  note  supplements  the  note  to 
Robinson  v.  Norfolk,  15  L.R.A.(N.S.) 
294,  on  the  above  question. 

As  to  power  of  municipality  over  in- 
terurban  vehicles  used  for  hire,  see  the 
note  to  Argenta  v.  Keath,  L.R.A.1918B, 
891. 

As  to  applicability  to  vehicles  o^'ned 
by  nonresidents,  of  city  ordinance  im- 
posing a  license  upon  the  use  of  vehicles, 
see  the  note  to  Pegg  v.  Columbus,  23 
L.R.A.(N.S.)  453,  and  the  earlier  note 
there  referred  to. 

It  will  be  noticed  that  in  Standard 
Chemical  &  Oil  Co.  v.  Troy,  ante,  523, 
where  the  police  power  of  the  city  was 
by  statute  extended  to  adjoining  terri- 
tory iot  a  certain  distance  beyond  its 
boundaries,  it  was  held  authorized  to 
exact  a  license  tax  from  a  concern  pro- 
ducing fertilizer  and  operating  oil  mills 
outside  the  city  boundaries,  but  within 
the  territory  to  which  its  police  juris- 
diction extended,  for  the  purpose  of  de- 
fray iilg  the  expenses  of  police  adminis- 
tration. 

In  other  cases  legislation  giving  a  mu- 
nicipiftlity  authority  to  exercise  its  li- 
censing power  for  police  ptirposes  out- 
side its  boundaries,  and  ordinances 
passed  in  pursuance  thereof,  have  been 
sustained. 

Thus,  in  Van  Hook  v.  Selma  (1881) 
70  Ala.  361,  45  Am.  Rep.  85,  it  was  held 
that  it  was  within  the  power  of  the  legis- 
lature to  confer  on  a  municipality  power 
over  a  specified  territory  outside  the 
limits  of  a  city,  and  an  ordinance  passed 
in  pursuance  of  such  power,  providing 
for  the  payment  of  a  license  fee  by  per- 
sons selling  goods  within  such  territory, 
was  sustained. 

And  statutes  giving  municipalities 
power  to  regulate  and  license  the  sale 
of  intoxicating  liquor  within  a  certain 
number  of  miles  of  their  limits  have 
been  held  constitutional  and  valid.  Jor- 
dan V.  Evansville  (1904)  1«3  Ind.  512, 
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67  L.R.A.  613,  72  N.  E.  544,  2  Ann.  Gas. 
96;  Lutz  V.  Crawfordsville  (1886)  109 
Ind.  466,  10  K  E.  411;  Toledo  v  E<V»^> 
(1882)  69  Idwa,  352,  13  N.  W.  313; 
State  V.  Shroeder  (1879)  51  Iowa,  19 1, 
1  N.  W.  431;  Centerville  v.  Miller 
(1879)  51  Iow»,  712,  2  X.  W.  527. 

And  ordinances  requiring  licenses  for 
the  sale  of  intoxicating  liquor  within 
the  extraterritorial  limits  fixed  by  such 
statutes,  and  prohibiting  its  sale  without 
obtaining  a  license  from  the  municipal- 
ity, have  been  sustained,  and  convictions 
had  for  a  violation  thereof.  Jordan  v. 
Evansville  (]&id.)  supra;  Lut2  v.  Craw- 
fordville  (1886)  109  lild.  466,  10  N.  E. 
411,  supra;  Oenterviile  v.  Miller  (liB79) 
51  Iowa,  712,  2  N.  W.  527,  supra;  Toledo 
V.  Edens  (1882)  59  IOW»,  352,  13  N.  W. 
313,  £iupra. 

And  in  Fredcricktown  v.  Fox  (1884) 
84  Mo.  59,  a  town  incorporated  under  a 
statute  giving  it  the  power  to  provide 
for  licensing  and  regulating  dl-amshops 
and  tippling  houses  ^4n  and  to  the  dis- 
tance of  one-half  mile  from  the  corpo- 
rate limits"  was  held  to  have  ample 
power  to  adopt  an  ordinance  forbidding 
any  person  engaging  in  keeping  a  dram- 
shop, tippling  house,  or  any  other  kind 
of  liquor  saloon  within  the  corporate 
limits  of  the  town,  or  within  half  a  mile 
thereof,  without  procuring  a  license 
therefrom. 

And  under  a  similar  statute  a  town 
has  been  held  to  have  authority  to  pro- 
hibit or  license  and  regulate  dramshops 
in  territory  situated  in  another  county, 
but  within  a  half  mile  of  the  town 
limits.  Gower  v.  Agee  (1908)  128  Mo. 
App.  427.  The  court  referred  to  Fred- 
cricktown V.  Fox  (Mo.)  supra,  and  other 
cases,  and  said:  "The  interi^retation 
placed  on  the  statute  in  the  above  eases 
sii])ports  the  conclusion  that  police  pow- 
er may  be  delegiited  by  the  legislature 
to  a  municipality  over  territory  immeJi- 
atelj'   adjacent   to  its   limits,   where   an 
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exereise  of  suefa  authority  ie  necessary 
to  the  preservation   and  protection   of 
the  peace  and  good  order  of  the  town 
and  its  inhabitants^  and  that,  as  the  stat- 
ute under  which  such  authority  may  be 
enjoyed,  provides  no  exertion  in  cases 
where  the  protecting  belt  may  lap  over 
into  territory  located  in  another  county 
or  fflunici{ialityy  it  cannot  be  said  with 
reason  that  the  legislature  intended  to 
plaee  such  restriction  on  the  exercise  of 
the    power.       Counsel     for     defendant 
imagines    a   situation    with   respect    to 
whieh  he  propounds  this  question:     *li 
this  town  can  reach  over  the  county  line 
and  control  a  part  of  Buchanan  county, 
what  would  be   the   status   should   the 
Buchanan  county  court,  under  the  same 
statute  as  the  Clinton  county  court  acted 
in  incorporating  the  town  of  Gower,  es^ 
tabiish  and  create  a  town  or  village  with 
like  powers,   on   the   Buchanan   county 
side  of  the  line  and  opposite  the  town 
of  Gower?'     He  concludes  that  ^there 
woald  be   an   irreconcilable   conflict   of 
jnrisdietion    of    two    villag^^    both    of 
whieh   with   like   power   and   authority 
over  the  same  territory  to  an  extent  that 
would  include  every  foot  of  ground  and 
every  inhabitant  of  the  other, — a  condi- 
tion unheard  of  and  almost  unimagin- 
able in  a  practical  sense,  and  absolutely 
intolerable    and   impiitesible    in    a   legal 
sense.'     The  very  situation  suppoeed  is 
to  be  found  in  the  case  of  the  Chicago 
.  Packing   &    Provision    Co.    v.    Chicago 
(1878)   88  HL  221,  90  Am.   Rep.   545. 
There,  under  a  statute  whieh  authorized 
pities  and  towns  *to  direct  the  location 
and  regulate  the  management  and  con- 
struction of  packing  houses,  renderies, 
tallow  chandleries,  bone  factories,  soap 
factories,  and  tanneries  within^  the  city 
or  village,  and  within  the  distance  of  1 
mile  without  the  city  or  village  limits,' 
the  city   of   Chicago   adopted   an   ordi- 
nance 'prohibiting  any  person  or  corpo- 
ration within  the  city  or  within  1  mile 
of  the  city  limits'  from  engaging  in  such 
business.    Under  a  license  issued  by  the 
town  of  Lake,  whieh  adjoined  the  city  of 
Chicago,  a  packing  house  was  established 
within  1  mile  of  the  limits  of  the  latter 
city.    The  supreme  court  of  Illinois  saw 
no  difficulty  in  the  way  of  the  conclu- 
sion that  the  prosecution  of  the  business 
in  this  territory  w^is  subject  to  the  police 
regulations   of   each   municipality.     *To 
accomplish  this  purpose  (i.  e.,  the  pro- 
tection of  the  inhabitants  of  cities  and 
villages  against  the  maintenance  of  in- 
tolerable nuisances),  the  power  was  con- 
ferred upon  cities  and  villages  to  regu- 
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late  these  establishments  for  the  dis- 
tance of  1  mile  beyond  their  corporate 
limits,  even  if  that  should  lap  over  and 
embrace  a  portion  of  territory  included 
in  the  boundaries  of  another  municipal- 
ity. Each,  to  that  extent,  has  the  right 
to  protect  its  inhabitants,  and  sucu  es- 
tablishments, located  in  such  territory, 
are  subject  to  police  power  of  both  cor- 
porate bodies.  This  is  within  the  letter, 
and  we  have  no  doubt  the  spirit,  of  the 
law.  Nor  does  the  fact  that  appellant 
is  liable  to  pay  a  fee  to  each  municipal- 
ity for  the  privilege  of  pursuing  a  vo- 
cation the  general  assembly  regards  of 
such  a  character  as  to  require  regulation 
and  control  militate  against  the  grant 
or  exercise  of  the  power.'  Had  the  town 
of  Gower  been  bisected  by  the  county 
line,  and  each  part  incorporated  by  the 
county  court  of  the  county  in  whieh 
it  was  located,  a  dramshop  could 
not  be  maintained  in  either  town 
within  a  half  mile  of  the  line  with- 
out licenses  from  both.  To  hold  other- 
wise would  l>e  to  say  that  towns  situ- 
ated on  border  lines  cannot  enjoy  the 
protection  of  the  statute,  and  are  im- 
))otent  against  the  corrupting  and  de- 
moralizing influence  of  nuisances  set  u)) 
at  their  very  doors.  A  construction  of 
the  statute  so  harsh  and  narrow  mani- 
festly was  not  within  the  contemplation 
of  the  legisliftture  which  enacted  it,  and 
does  not  receive  our  sanction." 

And  the  rig!it  of  the  legislature  to 
confer  jjower  on  towns  to  regulate  and 
license  the  sale  of  intoxicating  liquors 
beyond  their  limits,  and  beyoild  the 
litnits  of  a  particular  county,  was  up- 
held in  Meskew  v.  Highlands  (1897) 
9  Colo.  App.  256,  47  Pac.  846,  where  a 
conviction  was  sustained  for  selling  in- 
toxicating liquor  within  1  mile  of  a 
town  in  violation  of  an  ordinance,  al- 
though the  place  where  the  sale  was 
made  was  in  a  different  county  from  the 
town  passing  the  ordinance,  and  also 
within  a  mile  of  other  incorporated 
towns. 

And  in  Emerich  v.  Indianapolis 
(1888)  118  Ind.  279,  20  N.  E.  795,  a  con- 
viction for  selling  liquor  outside  the  cor- 
porate limits  of  a  city,  but  within  2 
miles  of  its  boundaries,  in  violation  of 
an  ordinance  requiring  a  license,  was 
sustained  against  one  who  was  a  resi- 
dent of,  and  whose  place  of  business 
was  located  in,  a  township  other  than 
that  in  which  the  municipality  passing 
the  ordinance  was  situated,  and  was 
within  2  miles  of  the  corporate  limits 
of  another  town,  the  court  recognizing 
the  power  of  the  legislature  to  deter- 


590 


ANNO.— MUJS'ICIPALITY— LICKXSIXG  POWER  BKYOND  LIMITS, 


mine  over  what  territory  the  jurisdiction 
of  municipalities  should  extend,  and  also 
the  validity  of  the  ordinance  involved. 

The  case  of  Nebraska  Teleph.  Co.  v. 
Lincoln  (1908)  82  Neb.  59,  28  L.R.A. 
(N.S.)  221,  117  N.  W.  284,  although  not 
directly  in  point  in  this  note,  is  of  in- 
terest in  this  connection.  In  that  case 
a  city  under  its  charter  was  held  au- 


thorized to  enact  an  ordinance  imposing 
upon  telephone  companies  a  business  or 
occupation  tax  measured  by  the  gross 
receipts  within  the  city,  and  the  fact 
that  tolls  and  rentals  collected  within 
the  city  were  in  part  for  messages  over 
lines  lying  in  part  beyond  the  city  limits 
was  held  not  to  invalidate  the  tax. 

J.  T.  W. 


TEXAS  CRIMINAL  COURT  OF  AP- 

PEALS. 

WILL  McGLOTHLIN,  Appt., 

V. 

STATE  OF  TEXAS. 

(—  Tex.  Crim.  Rep.  — ,  198  S.  W.  784.) 

Assault  —  resisting  entry  upon  real  es- 
tate. 

One  in  possession  of  real  estate  under 
claim  of  title  is  not  liable  for  assault  in 
using  merely  the  necessary  force  to  resist 
an  entry  by  one  who  has'  secured  a  lease 
from  another  also  claiming  title  to  the 
property. 
For  other  cases ,  see  Assault  and  Battery,  II , 

in  IHg.  1-62  N.  B. 

(Prendergast,  J.,  dissents.) 
(November  7,  1017.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Criminal  District  Court  for  Dal- 
las Coimty  convicting  him  of  aggravated 
assault.    Keversed. 

The  facts  are  stated  in  the  opinion. 
Mr.  A.  S.  Baskett  for  appellant. 
Mr.  E.  B.  Hendricks,  Assistant  Attor- 
ney General,  for  the  State. 

IXavidson,  P.  J.,  delivered  the  opinion  of 
the  court: 

Appellant  was  convicted  of  aggravated 
assault,  his  punishment  being  assessed  at  a 
fine  of  $.50.  He  is  charged  with  having  com- 
mitted an  assault  upon  a  woman.  Without 
going  into  specific  detail  of  the  matter,  and 
the  charges  given  and  refused,  we  are  of 
opinion  the  evidence  is  not  sufficient  to 
justify  the  verdict. 

Substantially  and  briefly  stated,  appel- 
lant and  Gregory  claimed  ownership  in  4 
acres  of  land  upon  which  a  small  house  was 
situated,  and  it  seems  both  claimed  title 
from  a  party  who  until  recently  occupied  it, 
but  had  moved  to  Haskell  county.  Appel- 
lant obtained  possession  from  the  seller, 
who  had  moved  to  Haskell  county  and  had 

Xote.  —  As  to  use  of  force  to  protect  pos- 
session of  real  property  by  one  not  in  ac- 
tual possession,  see  annotation  following  this 
case,  post,  532. 
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placed  a  Mexican  as  his  renter  in  charge  of 
the  house.  The  Mexican  was  occupying  it. 
Gregory  was  desirous  of  getting  possession 
of  the  property,  and  undertook  to  put  Mrs. 
Welch,  the  alleged  assaulted  party,  and  her 
husband,  in  possession  of  the  house,  and  get 
the  Mexican  out,  who  was  holding  it  under 
McGlothlin,  or  at  least  to  take  charge  of 
the  house,  so  as  to  put  Gregory  in  posses- 
sion, thus  giving  him  an  advantage  in  anjr 
litigation  that  might  arise.  Appellant  was 
notified  of  that  at  his  home  in  Ft.  Worth 
and  at  once  came  upon  the  scene.  When  he 
reached  the  place,  he  found  Welch  had 
moved  some  of  his  personal  effeots  into  the 
house,  and  was  unloading  more  of  such 
effects  with  a  view  of  putting  those  in  the 
house.  Mrs.  Welch  came  in  a  hack  with 
this  load  of  goods,  and  undertook  to  go  in 
the  house.  Appellant  was  standing  in  the 
door.  During  their  interview  she  imdertook 
to  enter  the  room.  He  had  his  hands  across 
the  door,  aad  she  claims  that  he  had  his  . 
fist  up  and  it  came  down  and  struck  her  ou 
the  breast.  W^e  suppose  that  She  was  under*  . 
taking  to  convey  the  idea  that  ho  intention* 
ally  struck  her;  however,  she  does  not  say 
that.  II  there  was  any  assault  it  was  com- 
mitted by  this  act.  There  was  an  effort  on 
her  part  to  enter,  and  by  appellant  to  pre- 
vent the  entry  of  Welch  and  his  wife.  Mrs. 
Welch  did  not  succeed  in  entering  the  house. 
Tliey  theif  went  around  to  the  opposite  side 
of  tiie  house  and  sat  down  and  had  a  con- 
versation— the  various  parties,  Gregory, 
Welch,  and  appellant.  The  occurrence  at  the 
door  came  up,  and  appellant  denied  strik- 
ing the  woman,  and  said,  if  he  did,  it  was 
unintentional;  that  he  had  no  purpose  to 
injure  her  or  in  any  way  hurt  her. 

These  matters  resulted  ultimatelv  in  liti- 
gation,  which  seems  to  be  now  pending,  be- 
tween Gregory  and  appellant,  as  to  the  own- 
ership of  the  property.  Appellant,  through 
his  Mexican  tenant,  was  in  possession  of  the 
house,  and  Gregory  was  undertaking  to  get 
possession  through  Welch  and  his  wife's  oc- 
cupancy. This  was  prevented  by  the  act  of 
appellant,  and  if  there  was.  any  assault, 
or  his  hand  or  fist  struck  her  during  the 
mdl^e,  he  says  it  was  unintentional;  but, 
whether  or  not,  it  all  came  up  in  this  way. 


MoGlvOTHJ^IN  V.  STATE. 


631 


She  wM  trying  to  entet,  and  he  was  pre< 
venting  her  as  best  he  could,  he  says,  with- 
out ai-3aultlng  her,  or  without  any  intent 
to  injure.  Under  this  showing,  we  are  of 
opinion  that  appellant  ought  not  to  have 
been  convicted. 

The  bills  of  exception  with  reference  to 
charges  are  not  discussed.  Appellant  had 
the  right,  we  think,  to  use  reasonable  force 
to  prevent  the  intrusion  upon  his  possession 
of  the  property.  There  seems  to  be,  even 
from  the  standpoint  of  the  state,  no  conten- 
tion that  he  used  any  more  force  than  was 
necessary,  if  he  used  any.  That  has  been 
sufficiently  stated,  however. 

The  judgment  will  be  reversed,  and  the 
cause  remanded. 

Prenderi^aflt,  J.,  disputing  (December 
5,  1917)  :  .  «  • 

Mrs.  Lucy  Welch,  the  wowan  whom  appel- 
lant was  convicted  of  committing  an  aggra- 
vated assault  and  battery  upon,  swore  that 
nlien  she  attempted  to  go  in  the  house  ap- 
pellant's fist  *'came  down  and  struck  me^  it 
struck  me  right  here  [on  the  breast].  When 
hi'  (lid  that,  I  asked  him  to  (Consider  my 
condition.  I  was  in  the  family  way.  The 
baby  I  have  in  my  lap  right  here  now." 

She  further  said  everything  was  quiet  for 
a  few  minutes,  and  Mr.  Gregory  tried  to 
reason  with  him.  She  swore  that,  when  she 
attempted  to  get  in  the  house  again,  his 
fist  "came  down  again.  I  mean  that  he  hit 
me.  .  .  .  When  he  hit  me,  his  hand  was 
closed." 

Mr.  Gregory,  who  was  present  and  saw 
and  heard  it  all,  swore:  "Mrs.  Welch  start- 
ed  in,  and  he  took  his  hand  and  hit  her  and 
shoved  her  back.  He  strudc  her  somewhere 
right  along  here  {on  her  breast]  on  the 
front  part  of  her  body.  ...  I  told  him 
he  ought  to  be  ashamed  of  himself  for  strik- 
ing a  lady  like  he  did  her  in  the  condition 
j»he  was  in.  I  don't  remember  that  he 
opened  his  mouth.  I  took  hold  of  his  hand, 
and  I  turned  around  to  Mr.  Welch,  and 
asked  him  he  didn't  want  an  officer,  and  he 
said  he  did,  and  just  about  that  time  he 
[defendant]  reached  around  and  struck  her 
again."  Then  he  got  in  a  buggy  and  went 
off  after  an  officer.  Mr.  Welch,  the  husband 
of  Mrs.  Welch,  who  was  present  and  saw  and 
heard  it  all,  swore:  "She  told  him  [ap- 
pellant] that  her  things  were  there,  told 
him  that  was  her  home,  and  started  in,  and 
Mr.  McGlothlin  knocked  her  back  with  his 
hand,  and  she  started  in  the  second  time, 
and  he  also  knocked  her  back." 

On  cross-examination,  he  swore:  "I  saw 
Mr.  McGlothlin  strike  my  wife.  I  was 
about  8  feet  from  her  at  that  time.  .  .  . 
He  struck  her  in  the  breast.  It  w^as  hard 
enough  to  stagger  her  back.  She  staggered 
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baek  something  like  a  step.  It  was  just  a 
short  time,  not  over  a  quarter  of  a  minute 
or  something  like  that,  after  he  struck  her 
the  first  time,  imtil  he  struck  her  again. 
She  started  in  the  second  time,  and  he 
knocked  her  back."  Mr.  Welch  further  testi- 
fied that  he  did  not  resent  this  beating  of 
his  wife  by  appellant,  because  he  was  a 
law-abiding  man,  and  sent  for  an  officer. 

Appellant  himself  swore  on  cross-examina- 
tion that,  when  Mrs.  Welch  came  up  to  the 
door  to  come  in,  he  was  standing  there  and 
had  hold  of  the  screen  door  with  his  left 
hand.  "At  the  time  she  came  up  to  me,  I 
am  not  positive  whether  I  had  one  or  two 
hands  on  the  door.  She  was  insisting  on 
getting  in.  She  said  she  wanted  to  get  in 
the  house.  I  wasn't  going  to  let  her  get  in. 
I  was  determined  she  was  going  to  stay 
olit,-  DO  mtMetmhaii  feree  I  teok.  I  waft 
gpin^  ^o  kee]^  her.  i^t.    I  did  keep  her  out." 

It  is  thus  seen  that  three  witnesses  swore 
positively  and  unequivocally  that  appellant 
beat  Mrs.  Welch  up  with  his  fist;  that  he 
struck  her  in  the  breast  with  his  fist  two 
separate  and  distinct  licks  swearing,  "I  was 
determined  she  was  going  to  stay  out,  no 
matter  what  force  1  took."  He  had  no  right 
to  thus  beat  her  up.  That  the  evidence 
clearly  justified  his  conviction  there  can  be 
no  partiole  of  doubt. 

Twelve  fair  and  impartial  jurors  heard 
all  this  testimony,  and  saw  the  witnesses, 
and  heard  them  when  they  testified.  Upon 
their  oaths  they  found  tliat  appellant  had 
struck  and  beat  her  up,  as  she  and  the 
other  two  witnesses  swore,  ai^d  that  in  do- 
ing so  he  violated  the  law.  An  able,  fair, 
and  impartial  judge*  who  also  saw  and  heard 
all  these  witnesses,  and  heard  this  testi- 
mony, so  held.  The  statute  is  clear  aad 
plain  that  the  "jury  are  the  exclusive  judges 
of  the  facts  in  every  criminal  cause"  (Code 
Grim.  Proc.  art.  734),  and  "the  jury,  in 
all  cases,  are  the  exclusive  judges  of  the 
facts  proved,  and  of  the  weight  to  be  given 
to  the  testimony"  (Code  Grim.  Proc  art. 
786).  That  statute  is  just  as  binding  on 
the  judges  of  this  court  as  any  other  plain 
and  clear  statutory,  law  can  be.  The  judges 
of  this  court  cannot  be  as  competent  to  de- 
termine the  iacts,  not  hearing  or  seeing  the 
\^'itnesses,  as  the  jury  and  judge  of  the  lower 
court  can  be.  The  law  says  the  jury  are  the 
exclusive  judges  of  the  facts  and  of  the 
weight  to  be  given  to  the  testimony.  But 
two  judges  of  this  court,  in  effect,  by  their 
decision  herein,  say  that  the  jury  are  not  the 
exclusive  judges  of  the  facts,  nor  are  the 
jury  the  exclusive  judges  of  the  weight  to 
be  given  to  the  testimony;  but  that  they, 
the  judges,  and  not  the  jury,  are  the  exclu- 
sive judges  of  the  facts  and  the  credibility, 
of  the  witnesses. 
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Tlie  court  gave  a  correct  and  full  charge 
Hubmitting  every  issue  raised  by  the  testi- 
monev  in  this  ease.  There  was  no  Mexican 
in  the  house,  nor  anywhere  near  the  prem- 
ises, at  the  time  appellant  beat  up  this 
woman.  After  api)ellant  beat  her  up,  she 
and  her  husband  went  around  to  some  out- 
houses to  protect  themselves  against  the 
cold  weather.  It  was  very  cold  at  the  time. 
Appellant  refused  to  let  her  in  the  house, 
where  Mr.  Gregory*  had  built  a  fire  for  her. 
As  soon  as  Mr.  Gregory  went  off  after  an 
officer,  appellant  had  all  of  her  household 
and  kitchen  goods  moved  out  of  the  house 
and  off  of  the  premises.  He  also  moved 
off  of  the  premises  the  vehicles  in  which  a 
part  of  her  goods  were  held,  and  in  which 


she  rode  at  the  time  she  went  to  the  house, 
and  put  up  the  fence.  Tlien  he  went  around 
to  where  Mr.  and  Mrs.  Welch  were  shelter- 
ing themselves,  and  attempted  to  show  them 
a  deed  he  claimed  he  had  to  this  property. 
Gregory  was  not  there  at  the  time,  but 
off  after  an  officer,  and,  while  he  did  not 
again  beat  her  up  there,  she  swore:  '*!  told 
him  right  then  that  he  hit  me  twice.  He 
said  if  he  did,  he  didn*tJcnow  it." 

He  swore :  "At  the  time  I  understood  her 
to  say  I  had  hurt  her.  I  told  her,  if  I  did, 
I  didnt  intend  to.  I  am  not  positive  wheth- 
er she  said  I  struck  her  or  not.  I  under- 
stood her  to  say  that  I  hurt  her." 

Undoubtedly  this  case  should  have  been 
affirmed,  and  not  reversed. 
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In  connection  with  this  question  refer- 
ence may  be  made  to  the  following 
notes : 

Homicide  to  prevent  entrance  of 
dwelling,  State  v.  Gray,  46  L.R.A.(N.S.) 
71. 

Civil  liability  for  assault  committed 
in  regaining  possession  of  land  by  one  en- 
titled to  possession,  Walker  v.  Chanslor, 
17L.R.A.(N.S.)  455. 

Criminal  liability  for  assault  com- 
mitted in  regaining  possession  of  land 
by  one  entitled  to  possession,  Hickey  v. 
United  States,  22  L.R.A.(N.S.)   728. 

Right  to  employ  force  in  retaking 
property  sold  conditionally,  W.  T.  Walk- 
er Furniture  Co.  v.  Dyson,  19  L.R.A. 
(N.S.)  607,  and  Bi^^gs  v.  Seuflferlein, 
L.R.A.1915F,  673;  see  also  note  to  Fla- 
herty V.  Ginsberg,  13  L.R.A.(N.S.)  1132, 
as  to  liability  for  the  abuse  of  the  right 
to    retake    property   sold    conditionally. 

Right  to  use  force  to  recover  posses- 
sion of  personal  propertv,  Stanley  v. 
Payne,  3  L.R.A.(N.S.)  251,  and  State  v. 
Scott,  9  L.R.A.(N.S.)  1148. 

Right  to  use  deadly  weapon  in  resist- 
ing trespass,  Newcome  v.  Russell,  22 
L.R.A.(N.S.)  724. 

Assault:  resisting  seizure  of  property 
under  process.  State  v,  Selengut,  L.R.A. 
1916B,  957. 

There  are  numerous  cases  supporting 
the  proposition  that  one  in  actual  pos- 
session of  real  property  may  use  all 
necessary  force  to  protect  his  possession. 
It  is  the  purpose  of  this  note,  however, 
as  is  indicated  in  the  title,  to  bring  to- 
gether cases  presenting  some  such  simi- 
Hr  situation  as  is  presented  in  Mc- 
Glothlin  v.  State,  ante,  530,  where  the 
person  seeking  to  defend  the  propertv  is  . 
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in  possession  under  claim  of  title  or 
through  another  person. 

It  is  held  in  McGlothlin  v.  State,, 
that  one  in  possession  of  a  house  through 
his  tenant  has  the  right  to  use  reason- 
able force  to  prevent  intrndion  upon  his 
possession,  and  is  not  liable  for  assault 
in  the  absence  of  a  contention  that  he 
used  more  force  than  was  necessary  to 
resist  an  entry. 

But  it  was  stated  in  Montgomery  v. 
Com.  (1901)  99  Va.  833,  37  S.  E.  841, 
that  a  landlord  had  no  right  to  order 
a  person  off  premises  in  possession  of 
his  tenant,  although  he  was  apparently 
an  intruder  J  and  where  such  intruder 
injured  the  landlord  with  a  com  cutter 
after  the  latter  had  assaulted  the  former 
with  it,  the  court  reversed  a  conviction 
of  the  intruder  for  assault  with  intent 
to  kill. 

In  Suggs  V.  Anderson  (1853)  12  Ga. 
461,  holding  that  it  was  no  justification 
of  an  assanlt  and  battery  that  the  de- 
fendant was  the  owner  of  the  house  in 
which  the  plaintiff  was  at  the  time  it 
was  committed,  the  house  was  being  oc- 
cupied by  another,  and  there  was  no  un- 
warranted intrusion  upon  the  property. 

Where,  in  an  action  for  assault  and 
battery,  the  question  as  to  who  was  in 
actual  possession  of  a  mill  was  in  dis- 
pute, the  court,  in  Parsons  v.  Brown 
(1853)  15  Barb.  (N.  Y.)  590,  stated  that, 
if  the  defendant  had  possession  in  fact, 
the  law  would  justify  him  in  using  vio- 
lence, if  necessary,  in  order  to  defend 
his  possession;  but  a  right  to  posses- 
sion would  not  justify  him  in  commit- 
ting an  assault  and  battery  upon  another 
for  the  purpose  of  reducing  his  right  to 
actual  possession. 
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A  person  was  convicted  of  breach  of 
]ieace  by  assaulting  and  striking  a  road 
commiBsioner  who  was  working  over  the 
line,  the  court  refusing  to  let  him  jus- 
tify on  the  ground  of  defense  of  prop- 
erty because  there  was  no  evidence  tend- 
ing to  show  that  he  had  actual  posses- 
sion of  the  strip  after  the  fence  was  re- 
moved, and  constructive  possession  was 
not  enough.  This,  said  the  court,  revers- 
ing the  judgment  on  appeal  in  State  v. 
Cleveland  (1909)  82  Vt  158,  72  All. 
321,  was  error,  for,  independently  of 
whether  constructive  possession  was 
enoagh  or  not,  the  accused  had  actual 
possession,  as  it  was  manifest  from  the 
tenor  of  his  testimony  that  the  fence  was 
moved  back  merely  for  convenience  in 
building,  he  all  th^  time  claiming  to  the 
true  line,  and  therefore  his  possession  of 
said  strip  was  not  thereby  affected,  but 
was  thereafter  just  as  actual  as  it  was 
of  the  rest  of  the  land,  and  that  it  was 
actual  of  that  is  not  denied. 

hi  Taylor  v.  State  (1904)  47  Tex. 
Crim.  Rep.  122, 122  Am.  St.  Rep.  675,  80 
S.  W.  378,  an  appeal  from  conviction 
tor  aggravated  assault  alleged  to  have 
been  committed  upon  prosecutrix  while 
:>he  was  attempting  to  untie  a  mule  which 
accused  persisted  iu  tying  to  a  tree  on 
property  claimed  to  be  in  the  possession 
of  prosecutrix,  the  court  stated  that 
there  was  no  error  in  the  refusal  to  give 
the  following  charge  requested  by  ac- 
cused: "Before  prosecuting  witness, 
Mrs.  Radney,  can  justify  an  interference 
with  defendant,  or  with  his  staking  said 
mule  to  the  tree,  as  testified  before  you 
in  evidence,  the  state  must  show  that  the 
same  was  done  in  preventing  or  inter- 
rupting an  intrusion  upon  property  law- 
fully in  her  possession  or  under  her 
control.  Such  possession,  in  order  to  au- 
thorize an  interference  on  her  part,  must 
be  of  corporeal  property,  and  not  of  a 
mere  right;  and  the  possession  must  be 
aetual,  and  not  merely  constructive. 
Now,  if  you  believe  from  the  evidence 
that  the  complaining  witness,  Mrs.  Rad- 
ney. and  her  mother,  owned  the  property 
upon  which  said  tree  was  situated,  but 
you  further  believe  that  they  removed 
all  fences  therefrom  and  turned  the 
^me  out  on  the  public  commons,  and 
that  said  state  of  affairs  had  existed  for 
itome  time,  then  you  are  charged  that 
the  said  witness,  Mrs.  Radney,  did  not 
have  actual  possession  of  said  property, 
hut  only  constructive  possession  there- 
of, and  that  such  possession  could  not 
justify  any  interference  by  her  with  de- 
fendant in  staking  his  said  mule  to  said 
tree  upon  the  same.''  The  court  said 
L.R.A.1918C. 


that,  if  the  land  in  question  was  the 
property  of  prosecutrix,  whether  fenced 
or  not,  she  had  a  right,  under  the  stat- 
ute authorizing  the  defense  of  property, 
to  use  whatever  force  was  necessary  to 
protect  her  property  from  the  intrusion 
or  trespass  upon  the  same  by  anyone. 
The  court,  in  this  connection,  should 
have  defined  the  prosecutrix's  right  to 
defend  her  property  under  the  statute, 
but  it  was  not  required  to  give  the 
charge  requested.  The  court  further  ob- 
serves that  defendant's  insistence  was 
that  the  tree  where  the  difficulty  oc- 
curred, and  where  he  had  the  mule  tied, 
was  not  on  prosecutrix's  land  at  all. 
If  it  was  not,  then  she  had  no  right 
whatever  to  interfere  with  his  tying  the 
mule  to  the  tree. 

Where  accused  shot  and  wounded 
prosecutor  while  the  latter  was  attempt- 
ing to  change  the  position  of  a  fence, 
the  court,  in  Roch  v.  State  (1907)  52 
Tex.  Crim.  Rep.  48,  105  S.  W.  202,  on 
appeal  from  a  conviction  of  assault  with 
intent  to  murder,  stated  that,  if  ac- 
cused's "testimony  which  was  rejected  be 
true,  he  had  a  right,  under  an  agreement 
with  prosecutor,  to  the  land  attempted 
to  b^  taken  in  by  the  fence.  Certainly, 
such  being  the  casCi  he  had  a  right  to  a 
charge  on  the  law  of  the  defense  of 
property.  Of  course,  if  this  testimony, 
as  the  prosecutor  insists  in  his  state- 
ment, is  not  true,  then  the  converse  of 
the  law  ought  to  be  charged.  We  under- 
stand the  law  of  this  state  to  be  that, 
where  one  is  in  lawful  possession  of 
property,  he  has  a  right  by  every  means 
to  prevent  any  invasion  of  same  by  a 
third  party." 

Generally,  servants  or  agents  in 
charge  of  property  have  the  right  to  use 
necessary  force  to  protect  the  property'. 

Thus,  a  servant  in  possession  may  use 
reasonable  force  in  exercising  his  au- 
thority to  prevent  trespass  upon  his 
master's  property.  Howe  v.  Oldham 
(1893)  69  Hun,  615,  52  N.  Y.  S.  R.  734, 
23  N.  y.  Supp.  700. 

So  a  carpenter  and  a  bricklayer  in 
possession  of  a  house  in  the  course  of 
its  building  have  the  right  to  order  away 
all  persons  having  no  right  to  enter  the 
building;  and  upon  their  refusal  to  de- 
part they  have  a  right  to  put  them  out 
without  using  any  unnecessary  violence. 
United  States  v.  Bartle  (1805)  1  Cranch, 
C.  C.  236,  Fed.  Cas.  No.  14,531. 

A  foreman  who  had  received  instruc- 
tions to  exclude  all  persons  who  had  no 
business  with  the  firm  was,  in  Woodman 
V.  Howell  (1867)  45  HL  367,  92  Am. 
Dec.  221,  held  to  have  the  right  to  use 
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the  necessary  force  to  put  out  of  the 
office  a  person  whom  he  had  ordered  to 
depart,  but  who  had  refused  to  do  so. 
The  court  stated  that  such  person  knew 
that  he  had  obtained  no  authority  from 
anyone  capable  of  granting  it  to  go  into 
or  remain  in  the  office,  nor  did  he  seem 
to  have  questioned  the  foreman's  author- 
ity from  his  employer  to  exclude  him 
from  the  office,  but  he  seemed  to  have 
wilfuUj'  persisted  in  his  wrongful  occu- 
pancy of  the  room,  as  it  unquestionably 
was  after  his  being  requested  to  depart. 

So,  where  a  servant  had  been  con- 
victed of  assault  and  battery  upon  an 
em])loyer,  the  court,  in  Com.  v.  Ribert 
(1891)  144  Pa.  413,  22  Atl.  1032,  in  re- 
versing judgment,  stated  that  defendant 
should  have  been  allowed  to  testify  as 
to  an  agreement  claimed  to  have  been 
made  between  him  and  his  employers 
whereby  he  was  to  have  exclusive  pos- 
session of  the  room  in  which  he  was 
working,  and  the  prosecutor  was  not  to 
enter,  since  the  question  would  then 
have  been,  not  whether  the  assault  was 
wanton,  but  whether  more  violence  was 
used  in  ejecting  the  prosecutor  than  the 
occasion  required. 

In  Taylor  v.  Adams  (1885)  58  Mich. 
187,  24  N.  W.  864,  a  son  acting  as  agent 
of  his  mother,  the  owner  and  possessor 
of  real  estate,  was  said  to  have  the  right 
to  use  such  reasonable  force  as  was 
necessary  to  expel  a  tortious  intruder 
from  the  premises.  The  court  con- 
sidered erroneous  a  charge  that,  if  the 
defendant  "used  a  greater  degree  of  force 
than  was  reasonably  necessary, — if  he 
used  force  in  excess  of  what  was  reason- 
ably necessary  for  the  purpose  of  eject- 
ing her,-r-then  he  is  liable  for  the  results 
that  necessarily  followed  such  excess,  in 
actual  damages  to  compensate  her  for 
the  injuries  which  followed  such  excess 
of  force,"  stating  that  it  leaves  out  of 
consideration  by  the  jury  any  contribu- 
tory* element  by  the  plaintiff,  which  was 
wrongful,  necessarily  calculated  to  in- 
duce the  very  excess  complained  of,  and 
which,  if  the  jury  found  existed,  would 
relieve  the  defendant  of  all  the  claimed 
liabilitv. 

In  Slingerland  v.  Gillespie  (1904)  70 
N.  J.  L.  720,  59  Atl.  162,  1  Ann.  Cas. 
886,  a  man  left  his  daughter,  the  plain- 
tiff, in  charge  of  his  property,  with  di- 
rections to  protect  his  land,  and  resist 
any  attempts  to  enter  upon  it,  either 
upon  the  right  of  way  or  otherwise,  ex- 
(*ept  by  persons  who  should  show  to  her 
fhc  i^roper  authority  to  do  so.  In  at- 
tempting to  prevent  the  servants  of  a 

water  company  from  constructing  a  pipe 
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line  on  the  land,  the  plaintiff  was  in- 
jured when  the  servants  of  such  com- 
pany rolled  large  pipes  against  her.  In 
reversing  a  judgment  for  the  defend- 
ants, the  court  said  that  the  plaint il¥ 
was  justified  under  her  authority  in  re- 
sisting the  defendants  or  their  servants 
in  any  attempt  to  enter  upon  the  land  of 
her  father  outside  the  right  of  way,  no 
matter  what  her  motive  in  so  doing  may 
have  been.  The  defendants  had  no  ri^ht 
to  enter  upon  the  Slingerland  land  cm- 
side  the  right  of  way,  for  the  purpose  of 
moving  the  pipes  upon  the  right  of  way. 
It  would  have  been  a  trespass  upon  the 
land  of  Slingerland  to  have  broken  down 
a  fence  on  his  land  adjacent  to  the  riorht 
of  way,  while  moving  the  pipes  into  posi- 
tion on  the  right  oi  way,  for  which  he 
could  have  recovered  nominal  damages 
at  least.  If  the  daughter  was  authorized 
to  resist  the  defendants  if  they  came 
upon  the  land  of  her  father,  she  eouM 
use  all  the  force  necessary  in  so  doin^, 
and  if,  in  exercising  this  lawful  right, 
she  was  injured  by  the  defendants  while 
they  were  moving  the  pipes  off  the  land 
of  her  father,  and  while  she  was  where 
she  had  a  lawful  right  to  be,  the  defend- 
ants must  answer  for  the  damages.  The 
fact  that  she  had  in  mind  at  the  same 
time  a  design,  in  exercising  this  lawful 
right,  to  hinder  or  delay  the  defendants 
in  doing  acts  which,  if  they  had  beiMi 
done  on  the  right  of  way,  would  have 
been  lawful,  is  of  no  concern.  One  may 
resist  another  in  a  trespass  upon  his 
land,  whatever  the  motive  in  so  doinj: 
may  be.  It  is  not  the  design  of  the  re- 
sister,  but  the  act  of  the  trespasser, 
which  is  wrongful. 

Where  a  son  occupied  a  house  merely 
as  the  servant  and  under  the  direction 
of  the  father,  it  was  held,  in  Comstock 
V.  Dodge  (1869)  43  How.  Pr.  (N.  Y.)  97, 
that  the  lather,  who  owned  the  house, 
was  in  possession,  so  as  to  entitle  him  to 
use  the  necessary  force  to  expel  from 
the  premises  a  guest  of  the  son's  wife 
who  refused  to  depart  when  ordered  to 
do  so  by  the  father. 

It  was  held  in  State  v.  Lockwood 
(1897)  1  Penn.  (Del.)  76,  39  AtL  589, 
that,  where  a  mere  guest  refused  to  go 
when  ordered  out  of  the  house  by  the 
hiisband,  the  husband,  as  head  of  the 
family,  had  the  right  to  eject  him,  using' 
so  much  force  as  was  necessary  for  thr 
pur])ose,  but  no  more;  and  this  was  so 
»nl though  the  dwelling  house  occupied  by 
the  family  was  the  property  of  the  wife. 
The  court  said  that,  if  thev  were  dwell- 
ing  in  this  house  as  man  and  wife,  and 
this   prosecuting   witness    was   a   mere 
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guest,  and  failed  to  go  out  of  the  house 
at  the  bidding  of  the  husband,  the  latter 
had  a  right  to  use  all  the  force  necessary 
to  eject  him,  but  no  more;  that  he  had 
no  right  to  use  undue  force;  that,  if  a 
man  is  attacked  in  his  own  house  or  the 
house  of  another,  he  has  a  right  to  use 
80  much  force  as  is  necessary  for  his 
own  protection. 

It  was  stated  in  Cole  v.  Rowen  (1891) 
88  Mich.  219,  13  L.R.A.  848,  50  N.  W. 
138,  an  action  to  recover  damages  for 
assault  and  battery,  that  a  depot  master 
acting  under  the  direction  of  a  railroad 
company  had  the  right  to  enforce  the 
rules  and  regulations  of  such  company 
by  ejecting,  with  no  more  force  than 
was  necessary,  a  hackman  who  persisted 
in  occupying  a  place  assigned  to  another 
hackman. 

In  affirming  a  judgment  for  plaintiff 
in  Liebstadter  v.  Federgreen  (1894)  80 
Him,  245,  29  N.  T.  Supp.  1039,  an  ac- 
tion to  recover  damages  for  assault,  the 
court  stated  that,  when  the  plaintiff 
hired  the  store  of  the  defendant,  he  took 
that  store  as  it  had  been  theretofore 
used  and  occupied  by  the  defendant  him- 


self; that  gave  him  the  right  to  the  use 
of  the  cellar;  the  defendant,  by  surrepti- 
tioush'  and  wrongfully  barring  plain- 
tiff's access  to  the  cellar,  did  not  thereby 
acquire  a  lawful  possession  thereof 
(within  the  meaning  of  Bristor  v.  Burr 
(1890)  120  N.  Y.  431,  8  L.R.A.  710,  24 
N.  E.  937),  which  would  entitle  him  to 
resist  with  force  and  violence  the  efforts 
of  the  plaintiff  to  enter  thereupon.  The 
mere  actual  physical  possession  of  prem- 
ises by  a  person  is  not  alone  sufficient  to 
justify  him  in  using  force  and  violence 
either  to  prevent  the  entry  of  the  lawful 
occupant  thereon,  or,  to  eject  him  there- 
from  after  he  has  entered. 

It  is  stated  in  Wood  v.  Gale  (1839)  10 
N.  H.  247,  34  Am.  Dec.  150,  that,  where 
a  female  of  ill  repute  persists  in  associ- 
ating with  a  ward,  the  guardian  may  re- 
move her  from  the  ward's  premises  on 
her  refusal  to  go;  and  to  protect  his- 
ward  from  a  threatened  return,  a  far- 
ther removal,  under  some  circumstances, 
may  be  justifiable.  In  this  case  the  re- 
moval of  such  a  female  to  the  nearest 
village  half  a  mile  distant  was  deemed 
justifiable.  J.  D.  C. 
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Commerce  —  state  re^ulatloii  <—  starting: 
time  for  Interstate  trains  *-  connec- 
tions. 

As  applied  to  through  interstate  trains 
originating  outside  the  state  on  the  lines  of 
other  carriers,  an  order  of  a  state  railway 
eominifi&ion  under  which  "a  railway  company 
must  start  its  passenger  trains  in  the  state 
at  the  point  of  origin  and  at  local  stations 
on  schedule  time,  with  an  allowance  of  not 
more  than  thirty  minutes  for  connections, 
is  an  unconstitutional  regulation  of  inter- 
Uate  commerce^ — especially  where  there  is 


(January  14,  1918.) 

fpRROR  to  the  Court  of  Civil  Appeals, 
J  Tliird  Supreme  Judicial  District  of  the 
State  of  Texas,  to  review  a  judgment,  a 
review  of  which  was  denied  in  the  Supreme 
Court,  imposing  a  fine  upon  defendant  for 
violating  an  order  of  the  State  Railroad 
Commission  requiring  passenger  trains  to 
start  on  schedule  time,  with  an  allowance 
of  not  more  than  thirty  minutes  for  connec- 
tions.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alexander  H.  McKniglit.  C.  S. 
Burg,  Joseph  M.  Br y. son,  Alexander 
Britten,  and  Charles  G.  Huff,  for  plain- 
tiffs in  error: 

Where  a  railroad  company  has  provided 


Xote.  —  A  question  of  collateral  interest 
in  connection  with  the  point  decided  in 
MissouBi,  K.  ft  T.  R.  Co.  ▼.  Tbxas  is  con- 
sidered in  the  note  to  St.  Louis  ft  S.  F.  R. 
Co.  V.  Langer,  44  L.R.A.(N.S.)  478,  and 
earlier  notes  there  referred  to,  on  "Power  to 
compel  stoppage  of  trains  at  stations,"  in- 
cluding interstate  trains.  More  closely  in 
point  ifl  State  ex  rel.  Caster  v.  Dickinson, 
L.R.A.1018B,  5.34,  in  which  the  Kansas  su- 
preme court  holds  that  a  statute  making  it  i 
L.R.A.1018C. 


the  duty  of  the  Public  Utilities  Commission 
to  require  interstate  railroad  companies  to 
provide  proper  facilities  and  to  stop  all 
passenger  trains  a  reasonable  time  at  or 
near  the  state  line  casts  an  unwarranted 
burden  on  interstate  railroad  commerce, 
deprives  interstate  railroad  companies  of 
their  property  in  lawfully  established  inter- 
state pas8en<jer  fares,  and  is  unconstitution- 
al and  void. 
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ample  facilities  for  the  adequate  accommo- 
dation of  its  local  passenger  busineas,  a 
state  statute  or  an  order  of  a  state  com- 
mission requiring  it  to  stop  an  interstate 
train  at  stations  where  it  is  not  scheduled 
to  stop  is  void  under  the  commerce  clause 
of  the  Federal  Constitution. 

TllinoiK  C.  K.  Co.  v.  Illinois,  163  U.  S.  142, 
41  L.  ed.  107,  16  Sup.  Ct.  Rep,  IcmS:  Glad- 
son  V.  Minnesota,  160  IJ.  S.  427,  41  L.  ed. 
1064,  17  Sup.  Ct.  Rep.  627;  Uke  Shore 
^  M.  S.  R.  Co.  V.  Ohio,  173  U.  S.  285,  43 
L.  ed.  702.  19  Sup.  C  t.  Rep.  465 ;  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  Illinois,  177  U.  S. 
514,  44  L.  ed.  868,  20  Sup.  Ct.  Rep.  722; 
Mississippi  R.  Commission  v.  Illinois  C.  R. 
Co.  203  U.  S.  335,  51  L.  ed.  209,  27  Sup. 
Ct.  Rep.  90:  Atlantic  Coast  Line  R.  Co. 
V.  Wharton,  207  U.  S.  328,  52  L.  ed.  230,  28 
Sup.  Ct.  Rep.  121;  Herndon  v.  Chicago, 
R.  I.  &  P.  R.  Co.  218  U.  S.  156,  54  L.  ed.  977, 
:J0  Sup.  Ct.  Rep.  633;  Chicago,  B.  &  Q.  R. 
Co.  V.  Railroad  Commission,  237  U.  S.  220, 
59  L.  ed.  926,  P.U.R.1915C,  309,  36  Sup. 
Ct.  Rep.  560;  Gulf.  C.  &  S.  F.  R.  Co.  v. 
Hefley.  158  U.  S.  98,  39  L.  ed.  910,  15 
Sup.  Ct.  Rep.  802;  Houston  &  T.  C.  R.  Co. 
V.  Mayes,  201  U.  S.  321.  50  L.  ed.  772,  26 
Sup.  Ct.  Rep.  491;  Central  of  Georgia  R.  Co. 
V.  Murphey,  196  U.  S.  194,  49  L.  ed.  444, 
25  Sup.  Ct.  Rep.  218,  2  Ann.  Cas.  514;  Mc- 
Neill V.  Southern  R.  Co.  202  U.  S.  543,  50  L. 
ed.  1 142,  26  Sup.  Ct.  Rep.  722 ;  Southern  R. 
Co.  V.  Reid,  222  U.  8.  424,  56  L.  ed.  257,  32 
Sup.  Ct.  Rep.  140;  Southern  R.  Co.  v.  Reid, 
222  U.  S.  444,  56  L.  ed.  263,  32  Sup.  Ct.  Rep. 
145;  South  Covington  &  C.  Street  R.  Co.  v. 
Covington,  235  U.  S.  537,  59  L.  ed.  350. 
L.R.A.1915F,  792,  P.U.R.1915A,  231,  35  Sup. 
Ct.  Rep.  158:  Seaboard  Air  Line  R.  Co.  v. 
T^laokwell,  244  i:.  S.  310,  61  L.  ed.  1160, 
L.R.A.1917F,  1184,  37  Sup.  Ct.  Rep.  640. 

It  has  been  the  purpose  of  Congress  con- 
stantly to  promote,  and  often  to  require,  the 
formation  and  operation  of  continuous  lines 
of  transportation. 

Union  P.  R.  Co.  v.  Chicago,  R.  I.  &  P.  R. 
Co.  2  C.  C.  A.  174,  10  U.  S.  App.  98,  51  Fed. 
309,  affirmed  in  163  V.  S.  564,  41  L.  ed.  265, 
16  Sup.  Ct.  Rep.  1173;  The  St.  Louis,  48 
Fed.  312. 

If  the  order  was  within  the  police  power, 
the  police  power  of  the  state  does  not  give 
it  the  right  to  violate  any  provision  of  the 
Federal  Constitution. 

Central  of  Georgia  R,  Co.  v.  Murphey,  196 
U.  S.  206,  49  L.  ed.  449,  25  Sup.  Ct!  Kep, 
218,  2  Ann.  Cas.  514;  Yick  Wo  v.  Hopkins, 
118  U.  8.  356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep. 
1064:  Cotting  v.  Kansas  City  Stock  Yards 
Co.  (Cotting  V.  Godard)  183  U.  S.  79,  46 
L.  ed.  92,  22  Sup.  Ct.  Rep.  30;  Kansas  City 
Southern  R.  Co.  v.  Kaw  Vallev  Drainage 
L.R..A.1918C. 


Dist  238  U.  S.  75,  79,  58  L.  ed.  857,  859, 
34  Sup.  Ct.  Rep.  564. 

Messrs.  B.  F.  Looney,  Attorney  General 
of  Texas,  and  Luther  Xlckols,  for  defend- 
ant in  error: 

The  power  of  the  state  to  provide  for  the 
convenience  of  its  citizens  traveling  in  intra- 
state commerce  stands  upon  the  same 
ground  as  its  power  to  provide  for  the 
public  safety,  health,  etc. 

Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio,  173  U. 
S.  285,  43  L.  ed.  702,  19  Sup.  Ct.  Rep.  46.-); 
Escanaba  &  L.  M.  Transp.  Co.  v.  Chicago. 
107  U.  S.  678,  27  L.  ed.  442,  2  Sup.  Ct. 
Rep.  185;  South  Covington  &  C.  Street  R 
Co.  V.  Covington,  235  U.  S.  537,  648,  50  L 
ed,  350,  354,  L.R.A.1915F,  792.  P.U.R.1915A 
231,  35  Sup.  Ct  Rep.  158;  Atlantic  Coast 
Line  R.  Co.  v.  North  Carolina  Corp.  Commis- 
sion, 206  U.  S.  1,  51  L.  ed.  933,  27  Sup. 
Ct.  Rep.  585,  11  Ann.  Cas.  398. 

There  is  nothing  to  condemn  the  order, 
even  if  an  incidental  eifect  upon  commerce 
were  admitted. 

Gladson  v.  Minnesota,  166  U.  S.  427,  41 
L.  ed.  1064,  17  Sup.  Ct.  Rep.  627;  Atlantic 
Coast  Line  R.  Co.  v.  North  Carolina  Corp. 
Commission,  206  U.  S.  1,  51  L.  ed.  933,  27 
Sup.  Ct.  Rep.  585,  11  Ann.  Cas.  398;  South 
Covington  &  C.  Street  R.  Co.  v.  Covington. 
235  U.  8.  537,  59  L.  ed.  350,  L.R.A.1915F, 
792,  P.U.R.1915A,  231,  35  Sup.  Ct.  Rep.  158; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio,  173  U. 
S.  285,  43  L.  ed.  702,  19  Sup.  Ct.  Rep.  465; 
Mobile  County  v.  Kimball,  102  U.  S.  691, 
26  L.  ed.  238. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  brought  by  the  state  of 
Texas  to  recover  penalties  for  violation  of 
an  order  of  the  State  Railroad  Commission. 
This  order  required  passenger  trains  in 
Texas  to  start  from  their  point  of  origin 
and  from  stations  on  the  line  in  aceordanc« 
with  advertised  schedule,  allowing  them  not 
exceeding  thirty  minutes  at  origin  or  points 
of  junction  with  other  lines  to  make  con- 
nection with  trains  on  such  other  lines,  and 
not  exceeding  ten  minutes  more  if,  at  the 
end  of  the  thirty  minutes,  the  connecting 
trains  were  in  sight.  There  were  some  other 
qualifications  not  necessary  to  be  stated. 
The  defendant's  passenger  trains  concerned 
were  numbers  9  and  209,  and  were  parts  of  a 
train,  also  numbered  9,  of  the  Missouri, 
Kansas,  &  Texas  Railway,  a  different  corpo- 
ration, taken  charge  of  by  the  defendant  at 
Denison,  Texas,  about  5  miles  south  of  the 
Texas  and  Oklahoma  state  line,  under  a  con- 
tract with  the  Missouri,  Kansas,  &  Texas. 
In  pursuance  of  this  contract  they  were  for- 
warded via  Dallas  and  Fort  Worth  to  Hill>- 
boro,  thence  as  one  train  to  Granger  and 
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there  again  divided,  the  two  parts  going 
respectively  to  Galveston  and  San  Antonio. 
There  were  similar  arrangements  for  trains 
to  the  nortli.  The  cars  recei%'cd  by  the  de- 
fendant came  from  St.  Louis  and  Kansas, 
City.  Missouri,  uniting  at  Parsons,  Kansas, 
ami  thence  proceeding  south  to  Denison. 
Tlie  court  of  civil  appeals  at  first  held  that 
the  movement  must  be  regarded  as  a  con- 
tinuous one  from  Kansas  City  and  St.  Louis, 
and  that  the  order  did  not  apply  to  the 
train:  but.  on  a  rehearing,  decided  that,  as 
the  defendant  'took  control  at  Denison  with 
new  crews  and  engines,  and  as  the  defendant 
could  not  go  beyond  the  state  line,  the  move- 
ment, so  far  as  the  defendant  was  concerned, 
*  was  wliolly  within  the  state.  Breaches  of 
the  order  having  been  proved,  it  aflKrmed 
a  judgment  imposing  a  fine.  A  writ  of  error 
was  refused  by  the  supreme  court  of  the 
state. 

The  supreme  court  gave  up  the  manifestly 
untenable  ground  taken  by  the  court  of 
civil  appeals,  and  recognized  that  the  de- 
fendant's trains  were  instruments  of  com- 
merce among  the  states,  but  it  construed 
the  order  as  applying  to  them  none  the  less, 
and  held  it  \'alid  as  so  applied.  The  only 
question  with  which  we  have  to  deal  is 
whether  the  State  Commission  could  inter- 
meddle in  this  way,  especially  when  there 
was  sufficient  accommodation  for  local  traffic 
independent  of  the  through  trains.  The  de- 
fendant in  error  a1;tempts  to  open  this  last 
matter,  bc^cause  the  opinion  of  the  court  of 
livil  appeals  in  which  the  fact  was  stated 
was  reversed  by  it  for  a  different  reason, 
and  that  of  the  court  of  first  instance  was 
the  other  way.  But  we  regard  the  decision 
of  the  intermediate  and  the  supreme  court 
as  proceeding  upon  the  assumption  that  we 
have  stated  and  that  we  see  no  reason  to 
disturb.  Again,  the  question  is  not  what 
the  State  Commission  might  require  of  a 
road  deriving  its  powers  from  the  state,  with 


regard  to  local  business  (Missouri  P.  R, 
Co.  V.  Kansas,  216  V.  S.  262,  283,  54  L. 
ed.  472,  481,  30  Sup.  Ct.  Rep.  330),  but 
whether  the  order,  if  applied  to  this  case, 
would  not  unlawfullv  interfere  with  com- 
merce  among  the  states. 

On  its  face  the  order  as  applied  was  an 
interference  with  such  commerce.  It  under- 
took to  fix  the  time  allowed  for  stops  in 
the  course  of  interstate  transit.  It  was  a 
serious  interference,  for  it  made  the  de- 
fendant liable  for  an  interstate  train  not 
starting  on  schedule  time,  when  the  train 
did  not  come  into  the  defendant's  hands, 
from  another  company  in  another  state,  un- 
til too  late.  This,  as  we  understand  the 
facts,  was  the  train  to  which  the  advertised 
schedule  applied,  and,  if  so,  the  mere  state- 
ment of  the  result  is  enough  to  show  that 
the  burden  imposed  not  only  was  serious, 
but  was  unwarranted  as  well  as  unjust. 
The  suggestion  that  compliance  with  the  or- 
der could  have  been  secured  by  having  an 
extra  train  ready  to  run  if  the  regular 
one  was  not  on  time  hardly  is  practical, 
and  is  not  an  adequate  answer,  even  in  form. 
For  the  defendant  advertised,  or  at  least 
had  the  right  to  advertise,  the  interstate 
train,  and,  if  it  did  so,  would  not  free  itself 
from  liability  for  a  delay  on  the  part  of  that 
train  by  offering  another.  We  think  it  plain 
that  this  order  was  applied  in  a  way  that 
was  beyond  the  power  of  the  Commission 
and  courts  of  the  state.  Seaboard  Air  Line 
R.  Co.  V.  Blackwell,  244  U.  S.  310,  61  L.  ed. 
1160,  L.R.A.1917F,  1184,  37  Sup.  Ct.  Rep. 
640:  Chicago,  B.  &  Q.  R.  Co.  v.  Railroad 
CommiBsion,  237  U.  S.  220,  226,  59  L.  ed. 
926,  930,  P.U.ILlOloC,  309,  35  Sup.  Ct.  Rep. 
560;  South  Covington  &  C.  Street  R.  Co. 
V.  Covington,  235  U.  S.  537,  548,  59  L.  ed. 
350,  354,  L.R.A.1915F.  792,  P.U.R.1915A. 
231,  35  Sup.  Ct.  Rep.  168. 

Judgment  reversed. 


ARKANSAS   SUPRKME  COrRT. 

CHICAGO,    ROCK    ISLAND,    &   PACIFIC 
RAILWAY  COMPANY  et  al.,  Appts., 

v. 

O.  M.  BUTLER. 
(—  Ark.  — ,  200  S.  W.  144.) 

Damans  —  loss  of  cattle  —  excess. 

1.  An    allowance    of    $100    as    damages 
against  a  carrier  for  loss  of  five  head  of 

Xote.  —  The  dutv  of  a  carrier  of  live  stock 
to  provide  xtock  pens  or  vards  is  treated  in 
the   annotation    following   this  case,   poet, 
539 
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cattle  and  the  injury  to  several  others  is  not 
excessive. 

For  other  cases,  aee  DanKiges,  III.  d,  in  Dig. 
l'-o2  A'.  S. 

Carrier  —  absence  of  stock  pens  —  pre* 
mature  loading  of  cattle  —  liability. 

2.  A  carrier  which,  in  response  to  notifi- 
cation of  intention  to  ship  cattle,  states  the 
time  tliey  should  be  tendered  at  the  station, 
is  liable  in  case  it  becomes  necessary  to- 
load  them  prematurely  into  curs  because 
of  inadequacy  of  stock  pens,  and  they  are 
injured  by  being  compelled  to  stand  in  the 
cars  an  unnecessarily  long  time  before  the 
cars  are  put  in  motion. 
For  other  cases,  see  Carriers,  ///.  f,  in  Dig, 

1-S2  X.  8. 
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APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Grant  County 
ill  lavor  of  plain titf  in  an  action  brought  to 
recover  damages  for  injuries  to  a  carload 
of  cattle  alleged  to  have  been  caused  by  de- 
fendants' negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

^Mejjsrs.  Ttionias  S.  Buzbee  and  H.  T. 
Harrison,  for  appellants: 

There  is  nothing  in  the  testimony  that 
justities  a  bubminsion  to  the  jury  of  the 
<luestion  of  whether  the  defendant  had  exer- 
cised rea.'^onable  diligence  in  furnishing 
facilities  to  receive  and  transport  the  plain- 
tiff's cattle. 

St.  Louis  &  S.  F.  R.  Co.  v.  Vaughan,  84 
Ark.  311,  lOo  S.  W.  573. 

Mr.  J.  C.  Ko8s,  for  appellee: 

Defendants  were  liable  for  the  injury  to 
plaintiff's  cattle. 

St.  Louis  &  S.  F.  R.  Co.  v.  Vaughan,  88 
Ark.  138,  113  S.  W.  1036. 

Smith,  J.,  delivered  the  opinion  of  the 
court : 

Til  is  suit  was  brought  to  recover  damages 
to  a  carload  of  cattle  sustained  by  reason  of 
the  negligence  of  the  railway  company  in 
having  the  cattle  loaded  and  held  for  so  long 
A  time  at  Fordyce,  Arkansas,  the  point  of 
origin  of  the  shipnient,  before  moving,  that 
seVfiiteen  head  got  down  in  the  car,  as  a 
result  of  which  one  died  and  was  removed 
from  the  car  before  it  was  moved,  four  oth- 
ers died  subsequently,  and  several  were  bad- 
ly crippled.  Plaintiff  sued  for  $150,  and 
recovered  judgment  for  $100.  It  is  said  that 
the  verdict  is  excessive,  and  that  under  the 
undisputed  evidence  a  verdict  should  have 
been  directed  in  favor  of  the  railway  com- 
pany upon  the  ground  that  no  liability  was 
shown. 

Discussing  these  questions  in  the  order 
stated  it  may  be  said  that  the  verdict  is  not 
excessive,  if  there  is  any  liability.  The 
plaintiff  testified  that  one  cow  died  before 
the  car  was  put  in  motion,  and  that  four 
other  head  of  cattle  died  from  the  injuries 
sustained  while  the  car  was  standing  at 
Fordyce,  and  several  others  were  injured. 
The  instructions  given  by  the  court  were 
more  favorable  to  the  railway  company  than 
they  should  have  been,  and  no  exceptions 
were  saved  to  any  instructions  given  or  re- 
fused, except  upon  the  ground  that  a  verdict 
should  have  been  directed  in  favor  of  the 
railway  company. 

It  is  argued  that  the  jury  did  not  follow 
the  instructions  given,  and  that  no  liability 
is  shown  under  the  undisputed  evidence. 
There  does  not  appear  to  be  any  conflicts  in 
the  testimony,  as  the  cause  was  submitted 
to  the  jury  on  the  testimony  offered  in  be- 
half of  the  plaintiff  alone,  and  it  mav  be 
L.R.A.1918C. 


stated  as  follows:  The  plaintiff  had  made 
arrangements  to  ship  two  carloads  of  cattle 
on  March  11th  from  Fordyce,  Arkansas,  to 
Leola,  Arkansas,  over  defendant's  road.  On 
the  morning  that  the  cattle  were  to  be 
shipped,  a  man  by  the  name  of  Morgan  called 
the  plaintiff  and  told  him  that  he  had  some 
cattle  for  him,  and  for  the  plaintiff  to  come 
to  Fordyce  and  load  them.  The  plaintiff 
went  to  the  depot  and  made  inquiry  about 
cars,  and  was  told,  if  he  wanted  the  cattle 
shipped,  he  must  get  them  down  to  the  sta- 
tion so  that  thev  could  be  loaded  when  the 
train  came.  Plaintiff  then  put  in  the  cattle 
pen  certain  cattle,  referred  to  by  tbe  wit- 
nesses as  the  Morgan  cattle,  which  he  had 
bought  that  day,  and  he  then  told  the  agent 
of  the  railway  company  that  he  had  two 
more  carloads  of  cattle  coming  in,  and 
the  agent  told  him  the  train  would  be  along 
about  6  p.  M.  and  to  get  the  cattle  in  by 
5:30  p.  H.  This  conversation  occurred  about 
2:30  P.  M.  The  plaintiff  then  went  ahead 
and  had  the  other  two  loads  of  cattle 
brought  in,  and  when  he  reached  the  sta- 
tion with  the  cattle,  about  5:30  p.  M.,  he 
was  informed  by  the  agent  that  the  train 
was  late  and  would  not  arrive  until  about 
9  or  10  o'clock.  The  stock  pen  was  already 
filled  up  with  the  cattle  that  he  had  placed 
there  earlier  in  the  afternoon,  so  that  there 
was  no  room  in  the  stock  pexr  for  the  cattle 
which  plaintiff  brought  in  at  5:30  P.  m. 
The  agent  suggested  to  plaintiff  that  he  get 
a  lot  in  town  to  put  his  other  cattle  in,  but 
plaintiff  retorted  that  it  was  the  railway's 
business  to  get  the  lot,  whereupon  the  agent 
suggested,  as  a  solution  of  the  difficulty, 
that  the  plaintiff  load  the  cattle  which  were 
already  in  the  stock  pen  and  make  room 
for  the  cattle  which  he  had  jiist  brought  in. 
This  was  done,  and  the  cattle  were  properly 
loaded  between  5  and  6  o'clock  P.  M.,  after 
which  the  plaintiff  went  to  his  supper.  Up- 
on his  return  from  supper,  he  found  seven- 
teen head  of  the  cattle  down  in  one  car,  and 
eight  in  the  other.  Plaintiff  and  four  other 
men  got  into  the  cars  and  succeeded  in  get- 
ting the  most  of  the  cattle  up  before  the 
train  came.  The  train  arrived  about  9:30 
P.  M.  when  the  cars  were  unloaded  and  all 
the  cattle  came  out,  except  the  one  which 
was  dead.  They  dragged  this  one  out  of 
the  car  and  left  it  at  Fordyce.  The  others 
were  then  reloaded  into  the  cars,  except  one 
which  sulked  and  could  not  be  put  in  the 
car.  This  one,  too,  was  left  in  Fordyce. 
The  train  then  moved  forward,  and  the  cat- 
tle arrived  at  their  destination  without  any 
other  untoward  incident  at  2:30  a.  sc. 

We  need  not  decide  whether  plaintiff  was 
correct  in  his  assumption  that  it  was  the 
duty  of  the  railway  company,  and  not  his 
own  duty,  to  secure  a  lot  in  which  to  con- 
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fine  the  cattle  which  could  not  be  accommo- 
dated in  the  cattle  pen.  The  agent  waived 
the  point  and  received  the  cattle  for  ship- 
ment, and  they  were  loaded  in  care  at  his 
suggestion.  It  is  true  the  plaintiff  then 
knew  the  train  was  late,  but  the  day  was 
approaching  its  close,  and  something  had 
to  be  done  with  the  cattle.  They  had  been 
brought  to  the  station  under  the  direction 
of  the  railway's  agent.  The  railway  com- 
pany knew  its  facilities,  and  was  charged 
vith  knowledge  of  the  movement  of  its 
trains.  In  4  R.  C.  h.  951,  it  is  said  that 
"where  a  common  carrier  accepts  live  stock 
for  transportation,  knowing  at  the  time  that 
the  condition  of  its  facilities  is  such  that 
a  loss  will  result  to  the  shipper  by  reason 
of  the  shipment,  such  carrier  will  be  re- 
sponsible for  the  loss  because  of  its  negli- 
gence in  undertaking  the  shipment  under 
«ueh  conditions." 

In  support  of  the  proposition  stated,  the 
author  cites  the  case  of  St.  Louis  South- 
webtern  R.  Co.  v.  Mitcliell,  101  Ark.  280, 
37  I-.R.A.(N.S.)  546,  142  S.  W.  168.  In 
that  case  the  court  approved  the  following 
instruction :  "If  you  tind  from  the  evidence 
that  the  defendant  railway  company  re- 
ceived two  carloads  of  hogs  from  the  Jones- 
boro,  Lake  City,  &  Eastern  Railway  Com- 
pany for  transportation  to  East  St.  Louis, 
knowing  that  its  stock  pens  at  Jonesboro 
were  »o  overcrowded  that  said  stock  could 
not  be  unloaded,  then  the  fact,  if  it  be  a 
/act,  that  said  stock  pens  were  so  overcrowd- 
ed, will  not  excuse  tlie  railway  company,  if 
it  is  otherwise  liable." 

The  testimony  in  that  case  was  tu  the 
effect  that  the  defendant  railway  company 
had  the  custom  of  unloading  hogs  at  Joues- 
boro  which  it  received  from  the  connecting 
railway  for  shipment  to  St.  Louis,  and  that 
the  hogs  in  question  were  not  unloaded  be- 
cause of  the  overcrowded  condition  of  its 
pens.    Discussing  the  law  of  the  case,  the 


court  Kaid:  '^It  is  the  duty  of  a  common 
carrier  of  live  stock  to  furnish  all  necessary 
facilities  for  the  proper  rest,  exercise,  and 
refreshment  of  the  animals  received  by  it 
for  transportation.  The  times  when  and 
places  where  rest  and  refreshment  may  be 
necessary  must  be  left  to  the  judgment  of 
the  carrier,  and  not  the  shipper.  The  sliip- 
per  cannot  arbitrarily  demand  of  the  carrier 
that  it  imload  the  live  stock  at  any  particu- 
lar time  or  place ;  but,  where  the  carrier  has 
established  a  usage  of  unloading  at  a  par- 
ticular place  for  the  proper  care  and  neces- 
sary preservation  of  certain  live  stock,  the 
shipper,  in  delivering  his  stock  to  the  carrier 
for  transportation  without  any  notice  of  a 
change  of  usage,  has  the  right  to  expect 
that  such  usage  on  the  part  of  tiie  carrier 
will  be  observed,  and,  if  it  is  not  observed, 
resulting  in  loss  to  the  shipper,  he  may 
hold  the. carrier  responsible  for  such  loss. 
Illinois  C.  R.  Co.  v.  Peterson,  68  Miss.  454, 
14  L.R.A.  550,  10  So.  43 ;  Missouri,  K.  &  T. 
R.  Co.  v.  Clark,  35  Tex.  Civ.  App.  189,  79  S. 
VV.  827;  Nashville,  C.  &  St.  L.  R.  Co.  v. 
Heggie,  86  Ga,  210,  22  Am.  St.  Rep.  453,  12 
S.  £.  363;  McAlister  v.  Chicago,  R.  I.  & 
P.  R.  Co.  74  Mo.  351;  Hutcj^inson,  Carr. 
§  638,  and  cases  cited  in  note. 

So  here  we  say  that,  when  plaintiff  was 
invited  to  tender  his  cattle  for  shipment, 
and  when  he  did  so  pursuant  to  this  invita- 
tion, he  had  the  right  to  assume  that  the 
railway  company  had  provided  and  would 
furnish  the  facilities  needed,  and  if  through 
the  lack  of  them  he  was  compelled  to  load 
his  cattle  into  cars  prematurely,  and  they 
were  compelled  to  stand  in  the  cars  an  un- 
necessarily long  time  before  the  cars  were 
put  in  motion,  he  is  entitled  to  recover  dam- 
ages to  compensate  the  loss  sustained  there- 
by. St.  Louis  &  S.  F.  R.  Co.  v.  Vaughan, 
88  Ark.  138,  113  S.  W.  1085. 

Judgment  affirmed. 


Aimolatioiif-*Diity  of  carrier  of  live  stock  to 


stock  pent  or  irardt. 


This  note  supplements  a  note  on  the 
same  subject  in  44  L.R.A.  289. 

The  duty  of  a  common  carrier  with 
reference  to  the  condition  of  stock  pens 
is  considered  in  the  note  in  10  L.B.A. 
(N.S.)  671. 

The  rule  is  well  settled  that  it  is  the 
^uty  of  a  common  carrier  of  live  stock  | 
at  the  place  both  of  receiving  and  de-  | 
Hvering  stock,  or  turning  the  same  over  i 
to    a    connecting    carrier,    to    exercise 
ordinary  and   reasonable   care   to  pro- 
vide reasonable  means,  including  pens, 
inclosures,    and    chutes,    to    eare    for 

the   live  stock    tendered    it   for    trans- 1 
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portation,  and  also  to  feed,  water, 
and  care  for  such  stock  during*  trans- 
portation. Covington  Stock- Yards  v. 
Keith  (1890)  139  U.  S;  128,  35  L.  ed. 
73,  11  Sup.  Ct.  Rep.  461;  St.  Louis 
&  S.  F.  R.  Co.  V.  Cavender  (1910)  170 
Ala.  601,  54  So.  54;  Atlantic  Coast 
Line  R.  Co.  v.  Dothan  Mule  Co.  (1917) 
161  Ala.  341,  49  So.  882  (failure  to  fur- 
nish proper  chutes  for  loading  and  un- 
loading stock  and  feedin«r  and  caring  for 
them  during  transporta;tion) ;  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Butler,  ante,  537 
(failure  to  furnish  pens  sufficient  in 
sixe) ;  Bush  v.  Altschul  (1917)  128  Ark. 
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103,  193  S.  W.  280  (failure  to  furnish 
suitable  yards  and  facilities  for  resting 
and  feeding  stock  during  transit) ;   St. 
Louis  &  S.  F.  R.  Co.  v.  Crowder  (1907) 
82  Ark.  562,  103  S.  W.  172  (insufficient 
stock  pens) ;   Colorado  &  S.   R.   Co.   v. 
Breniman   (1912)   22  Colo.  App.  1,  125 
Pac.    855     (failure    to    furnish    closed 
vards) ;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
keys  (1906)  6  Ind.  Terr.  396,  98  S.  W. 
138   (failure  to  furnish  sufficient  yards 
in  which  to  feed  stock  during  transit); 
Missouri,  K.  &  T.  R.  Co.  v.  Bvrne  (1899) 
3  Ind.  Terr.  740,  49  S.  W.  41  (stating 
the  rule) ;  Cincinnati,  N.  0.  &  T.  P.  R. 
Co.  V.  Greening  (1907)  30  Ky.  L.  Rep. 
1180,  100  S.  W.  825  (failure  to  furnish 
proper  and  sufficient  yards  in  which  to 
feed  stock  during  transit) ;  Illinois  C.  R. 
Co.  V.  Eblin  (1903)  114  Ky.  817,  71  S. 
W.  919  (ground  of  liability  same  as  pre- 
ceding    case) ;     Zakrzewski     v.     Great 
Northern  R.  Co.  (1915)  131  Vinn.  175, 
154  N.  W.  966,  prior  appeal  in  (1914) 
125  Minn.  125,  145  N.  W.  801   (failure 
to   furnish   sufficient   facilities   to  care 
for  stock  at  shipping  point) ;  Lackland 
V.  Chicago  &  A.  R.  Co.  (1903)  101  Mo. 
App.  420,  74  S.  W,  605   (liability  for 
failure  to  provide  a  safe  place  for  re- 
ceipt and  preservation  of  live  stock  at 
place  of  shipment) ;  Andrews  v.  McGill 
(1915)  —  Tex.  Civ.  App.  — ,  179  S.  W. 
1087  (failure  to  furnish  sufficient  pens 
for    use    during    transportation) ;     St. 
Louis,  S.  F.  &  T.  R.  Co.  v.  Drahn  (1912) 
—  Tex.  Civ.  App.  — ,  143  S.  W.  357 
(insufficient  pens  for  use  during  trans- 
portation) ;  San  Antonio  &  A.  P.  R.  Co. 
V.  Chittim  (1911)  —  Tex.  Civ.  App.  — , 
135  S.  W.  747  (failure  to  furnish  rea- 
sonable facilities  for  watering  stock  dur- 
ing transportation) ;  Texas  ft  P.  R.  Co. 
v.  Isenhower  (1910)   62  Tex.  Civ.-  App. 
223,  131  S.  W.  297  (failure  to  furnish 
sufficient  pens) ;  Texas  &  P.  R.  Co.  v. 
Slator  (1907)  —  Tex.  CiV.  App.  — ,  102 
S.  W.  156  (failure  to  furnish  suficient 
pens) ;  Ft.  Worth  &  R.  G.  R.  Co.  v.  Gal- 
ton  (1907)  45  Tex.  Civ.  App.  67,  100  S, 
W.   166    (carrier   liable   for   furnishing 
muddy  and  unsuitable  pens  at  place  for 
receiving  stock) ;  Ft.  Worth  ft  R.  G.  R. 
Co.  V.  Cage  Cattle  Co.   (1906)  —  Tex. 
Civ.  App.  — ,  95  S.  W.  706  (failure  to 
provide  suitable  pens  or   inelosures  at 
place  for  receiving  stock) ;  Texas  ft  P. 
R.  Co.  V.  Felker   (1905)   40  Tex.   Civ. 
App.  604,  90  S.  W.  530  (failure  to  main- 
tain sufficient  pens  at  connecting  point 
with  another  road) ;  Casev  v.  St.  Louis 
Southwestern  R.  Co.  (1904)  37  Tex.  Civ. 
A])p.  49,  83  S.  W.  20   (failure  to  fur- 
nish sufficient  pens  at  place  for  receiv- 
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ing  stock) ;  Texas  ft  P.  R.  Co.  v.  Farm- 
brough  (1900)  —  Tex.  Civ.  App.  — ,  55 
S.  W.  188  (failure  to  furnish  suitable 
pens  at  place  of  shipment) ;  Reynolds 
V.  Great  Northern  R.  Co.  (1906)  40 
Wash.  163,  111  Am.  St.  Rep.  883,  82 
Pac.  161  (failure  to  furnish  sufficient 
pens  at  place  of  destination). 

Generally,  the  question  as  to  whether 
or  not  facilities  furnished  by  a  carrier 
for  caring  for  and  feeding  stock  and 
keeping  the  same  are  reasonably  suffi- 
cient is  one  for  the  inrv.  Ft.  Worth  & 
R.  G.  R.  Co.  V.  Galton  (1907)  46  Tex. 
Civ.  App.  67,  100  S.  W.  166;  Ft.  Worth 
ft  R.  G.  R.  Co.  V.  Cage  Cattle  Co.  (1906) 
—  Tex.  Civ.  App.  — ,  95  S.  W.  705; 
Texas  ft  P.  R.  Co.  v.  Slator  (1907)  — 
•  Tex.  Civ.  App.  — ,  102  S.  W.  156. 

Open  cattle  pens  in  which  to  keep  live 
stock  during  cold  and  inclement  weather 
do  not  comply  with  the  duties  imposed 
upon  the  carrier.  Bush  y.  Altsehnl 
(1917)  128  Ark.  103,  193  S.  W.  280. 

It  has  been  held  that  a  carrier  of  live 
stock  must  furnish  facilities  to  care  for 
the  stock  at  the  point  of  shipment,  and 
that  the  pens  must  be  so  equipped  that 
the  shipper  can,  with  a  reasonable  de- 
gree of  safety  and  convenience,  assemble 
and  care  for  the  stock.  Zakrzewski  v. 
Great  Northern  R.  Co.  (1914)  125  Minn. 
126,  146  N.  W.  801. 

In  suppl3dng  cattle  pens  to  receive 
stock  at  designated  points,  it  is  the  duty 
of  the  carrier  to  supply  the  same  in  ac- 
cordance with  the  volume  of  business  at 
the  point  to  be  supplied,  and  to  antici- 
pate and  make  suitable  provision  for  the 
amount  of  stock  that  it  will  probably 
receive,  but  it  need  not  furnish  sufficient 
equipment  to  meet  business  tendered  to 
it  and  also  that  of  other  carriers  at  that 
point.  Casey  v.  St.  Louis  Southwestern 
R.  Co.  (1904)  37  Tex.  Civ.  App.  49,  8:i 
S.  W.  20. 

Where  the  shipper  abandoned  his 
stock  during  transportation,  and  con- 
tinued his  journey  without  them  and 
made  no  demand  upon  the  carrier  to  fur- 
nish facilities  for  feeding  the  stoek  dur- 
ing transit,  he  cannot  hold  the  carrier 
liable  for  injury  to  the  stock  due  to  lack 
of  feed  and  care,  on  the  ground  that 
there  were  no  sufficient  facilities  to  be 
had  for  feeding  and  caring  for  them. 
Weaver  v.  Southern  R.  Co.  (1912)  11 
Oa.  App.  365,  76  S.  E.  447. 

W^here  a  shipper  consented  to  trans- 
portation of  cattle  without  unloading: 
and  feeding  them,  he  thereby  waived  his 
right  to  hold  the  carrier  liable  for  in- 
jury thereby  resulting,  although  his  con- 
sent was  gained  by  the  represents tinnfi 
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of  the  agents  of  the  earrier  that  there 
were  no  proper  and  sufficient  facilities 
tor  feeding  and  caring  for  the  stock 
within  such  time,  and  that,  if  he  did  not 
consent  to  the  extension  of  time  for  un- 
loading and  feeding  them,  the  carrier 
would  unload  them  in  inadequate  pens, 
where '  there  would  he  no  facilities  to 
teed  and  water  them.  Kansas  City,  M. 
&  O.  R.  Co.  V.  Graham  (1912)  —  Tml 
Civ.  App.  — ,  145  S.  W.  432. 

Shipment  of  live  stock  is  usually  made 
under  a  contract  by  which  the  shipper 
agrees  to  accompany  the  stock  either  in 
|)erson  or  by  an  employee,  and  to  feed 
and  water  them  during  transit  at  his 
own  expense  and  risk.  A  contract  of 
this  character  does  not  have  the  effect 
of  relieving  the  carrier  from  liability 
for  injury  to  stock  during  transit  due 
to  its  failure  to  provide  reasonable 
facilities  for  feeding,  watering,  and 
resting  the  stock  during  transit.  At- 
lantic Coast  Liine  B.  Co.  v.  Dothan 
Mole  Co.  (1909)  161  Al».  341,  49 
So.  882;  Illinois  C.  B.  Co.  v.  Eblin 
(1903)  114  Ky.  817,  71  S.  W.  919;  San 
Antonio  ft  A.  P.  R.  Co.  v.  Chittim  (1911) 
—  Tex.  Civ.  App.  —,  136  S.  W.  747. 

Where  the  contract  of  transportation 
provides  that  the  stock  shall  be  in  charge 
of  the  shipper,  Ibh?  farrier  fumishing 
free  transportation  for  that  purpose, 
and  the  shipper  assuming  the  duty  of 


loading,  unloading,  and  feeding  the 
stock,  the  carrier  is  hot  liable  for  an  in- 
jury to  the  stock  due  to  the  negligence 
of  the  shipper.  Grieve  v.  Illinois  C.  B. 
Co.  (1898)  104  Iowa,  659,  74  N.  W.  192. 

If  the  shipper  of  cattle  enters  into  a 
contract  by  which,  in  consideration  of  a 
lower  freight  charge,  he  assumes  the 
risk  of  injury  to  the  animals,  he  cannot 
hold  the  carrier  liable  for  injury  to  the 
stock  from  a  defective  cattle  shed,  unless 
the  defect  was  due  to  the  failure  of  de- 
fendant to  exercise  ordinarv  care.  Can- 
dee  V.  New  York,  N.  H.  &  H.  B.  Co. 
(1901)  73  Conn.  667,  49  Atl.  17. 

Under  an  agreement  by  the  carrier  to 
provide  the  Slipper  of  stock  with  all 
proper  facilities  on  the  train  and  at  sta- 
tions for  taking  care  of  the  same,  the 
carrier  is  liable  for  injuries  to  stock 
due  to  a  want  of  food,  water,  and  atten- 
tion owing  to  its  failure  to  furnish  facili- 
ties for  feeding  and  caring  for  them  dur- 
ing transit.  Comer  v.  Stewart  (1896) 
97  0*.  403,  24  S.  E.  845. 

Where  the  shipper  of  cattle  i:|ndertook 
to  unload  his  own  cattle  without  notice 
to  the  carrier  or  his  agents,  and  in  doing 
so  used  a  chute  he  knew  was  defective, 
he  cannot  recover  damages  for  injury 
to  his  cattle  due  to  such  defect.  Candee 
v.  New  York,  N.  H.  &  H.  B.  Co.  (Cowl) 
supra.  A.  G.  S. 


GEOKGIA  StJPRKMK  COURT. 

JUI/IU8   WRIGHT   et   al.,  Plffs.   in   Err., 

v. 

SARAH  THREATT  et  al. 

(146  Ga.  778,  92  8.  E.  640.) 

Contnuet  —  promise  to  pay  another's 
d«l»i  •*"  constderatton. 

A  promise  to  answer  for  the  default  or 
miscarriage  of  another  must  be  in  writing 
And  be  supported  by  a  consideration.  A 
promise  to  pay  an  existing  debt  of  another, 
wbioh  baa  only  love  and  affection  for  a  con- 
sideration, and  which  is  executory,  and 
from  which  no  benefit  accrues  to  the  prom- 
isor or  to  the  debtor,  is  nudum  pactum,  and 
rannot  be  enforced. 
For  other  cases j  see  Contracts ^  /.  o;  /.  c,  Z, 

M  Dig.  1-52  N.  8. 

(May  16,  1017.) 

Headnote  by  Hill,  J. 

Note.  — ■  For   love   and   affection   as   con- 
sideration   for    executory    promise   to    pay 
existing  debt  of  another,  see  anjQotation  fol- 
lowing this  case,  post,  543. 
LJLA.1918C. 


ERROR  to  the  Superior  Court  for  Bibb 
County  to  review  a  decree  in  favor  of 
defendant  Threatt,  in  an  interpleader  action 
for  the  determination  of  the  respective 
rights  and  interests  of  the  parties  in  the 
proceeds  of  a  life  insurance  policy.  AflHrmed. 

Statement  by  Hill,  J.: 

The  American  National  Insuranca  Com- 
pany brought  an  action  against  Sarah 
Threatt,  W.  F.  Boddie,  and  Julius  Wright, 
and  alleged  substantially  as  follows:  On 
January  14,  1914,  Willie  Threatt  applied 
for,  and  petitioner  issued  to  him,  a  policy 
of  insurance  for  the  principal  sum  of  $320. 
Under  the  terms  of  the  policy,  in  case  of  the 
death  of  the  insured,  the  amount  of  $320 
was  to  be  payable  to  Sarah  Threatt,  his 
sister,  as  the  beneficiary.  The  insured  kept 
up  and  paid  his  premiums  under  the  policy, 
and  died  while  it  was  in  force.  Sarah 
Threatt,  as  beneficiary,  furnished  to  peti- 
tioner proper  proofs  of  death,  and  under 
the  terms  of  the  policy  the  amount  of  $320 
became  duo  and  payable  to  her.  On  April 
27,  1915,  she  gave  a  power  of  attorney  to 
Dr.  W.  F.  Boddie,  authorizing  him  to  col- 
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lect  from  petitioner  the  sum  of  $48  out  of 
the  proceeds  of  the  policy;  and  a  copy  of 
the  power  of  attorney  was  delivered  to  peti- 
tioner. On  April  30,  1915,  she  executed  and 
delivered  to  petitioner  what  purports  to  be 
a  revocation  of  the  power  of  attorney.  A 
similar  power  of  attorney  was  given  to 
Julius  Wright,  authorizing  him  to  collect 
$18.15  out  of  the  proceeds  of  the  policy, 
and  was  delivered  to  petitioner;  and  a  simi- 
lar revocation  thereof  was  delivered  to  peti- 
tioner on  April  30,  1915.  Petitioner  has 
been  notified  by  all  of  the  defendants  that 
they  claim  their  respective  rights  and  in- 
terests in  the  proceeds  of  the  policy;  and 
they  have  refused  to  release  petitioner  upon 
the  policy  -and  powers  of  attorney,  unless 
payment  of  the  amounts  they  claim  is  made 
to  them.  Sarah  Threatt  claims  the  full 
amount  of  the  policy.  W.  F.  Boddie  claims 
$48,  and  Julius  Wright  claims  $18.15.  By 
reason  of  these  claims  it  is  doubtful  and 
dangerous  for  petitioner  to  act  in  the  prem- 
ises. It  is  not  in  collusion  with  any  of  the 
claimants  of  the  fund,  and  has  no  interest 
therein.  It  prays  that  it  be  permitted  to 
pay  the  fund  into  court  and  be  discharged 
from  any  and  all  liability  to  each  of  the 
parties  defendant  upon  the  policy  or  the 
powers  of  attorney,  and  that  the  defendants 
l)e  required  to  interplead  and  have  their  re- 
spective rights  and  interests  in  the  pro- 
ceeds of  the  policy  determined  in  this  cause. 
An  order  granting  the  prayer  of  the  peti- 
tion was  passed,  with  the  provision  that 
tSarah  Threatt  have  the  right  to  apply  to 
the  court  to  have  the  uncontested  portion  of 
the  amount  of  the  policy  paid  over  to  her» 
upon  five  days'  notice  to  the  other  defend- 
ants. She  answered,  in  substance,  that  the 
execution  of  the  powers  of  attorney  was 
procured  by  fraud  upon  her  (in  circumstan- 
ces detailed),  that  they  were  never  read  to 
her,  and  that  she  was  illiterate,  unable  to 
read  or  write.  She  was  informed  later  by 
the  agent  in  charge  of  the  office  and  place 
of  business  of  the  insurance  company  that 
she  had  executed  the  powers  of  attorney. 
Slie  immediately  delivered  to  the  insurance 
company  a  revocation  of  the  powers  of  at- 
torney, and  has  not  revived  them  by  act  or 
conduct.  No  consideration  existed  for  their 
execution.  She  prays  that  they  be  declared 
void  and  of  no  effect,  that  the  entire  pro- 
ceeds of  the  policy  be  awarded  to  her,  and 
that  the  other  defendants  be  decreed  to  have 
no  interest  tlierein.  Boddie  and  Wright  by 
their  answer  admit  most  of  the  allegations 
of  the  petition.  They  do  not  deny  that  the 
purported  revocations  of  the  powers  of  at- 
torney were  filed  with  the  plaintiff.  They 
allege  that  they  are  entitled  to  the  sums  of 
money  for  which  powers  of  attorney  were 
given ;  that  they  were  not  procured  by  fraud, 
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but  were  entered  into  bona  fide,  and  after 
full  knowledge  of  every  fact  which  they 
contain  was  fully  explained  and  understotxl 
by  Sarah  Threatt  before  they  were  signed 
by  her;  that  they  are  coupled  with  an  in- 
terest, and  are  irrevocable;  that  they  were 
given  upon  a  good  and  valuable  considera- 
tion, and  form  a  contract  of  suretyship,  for 
a  debt,  and  the  power  in  each  instance  is 
conferred  for  the  purpose  of  efifecting  the 
security,  and,  whether  coupled  with  an  in- 
terest or  not,  is  irrevocable;  that,  at  the 
time  and  before  the  powers  of  attorney  were- 
given,  Sarah  Threatt  executed  and  gave  to 
each  of  these  defendants  a  contract  bv  which 
she  agreed  to  answer  for  the  debt  or  debt* 
of  her  deceased  brother,  Willie  Threatt,  to 
wit,  the  expenses  for  medical  services  ren- 
dered and  medicines  fnrnished  to  him  in  \\h 
last  illness  by  defendant  Dr.  Boddie  in  the 
sum  of  $48,  and  the  expenses  incurred  by 
Julius  Wright  in  furnishing  the  burial  out- 
fit necessary  to  bury  Willie  Threatt;  that 
Sarah  Threatt  is  morally  as  well  as  legally 
responsible  for  the  burial  expenses  of  her 
brother,  even  if  she  had  not  voluntarily  in 
writing  made  herself  responsible  for  them; 
that  she  knew  fully  all  about  theVritings. 
which  she  voluntarily  signed,  as  they  were 
read  to  her,  and  it  was  agreed  by  her  to 
answer  for  the  debts  which  respondents  had 
against  her  deceased  brother  and  hia  estate. 
They  pray  judgment  against  her  for  the- 
amount  of  their  claims.  On  motion,  the  an- 
swer and  pleadings  of  Wright  and  Boddie 
were  stricken,  and  the  court  entered  a  decree 
that  Sarah  Threatt  recover  the  full  amount 
of  the  policy,  with  interest.  Boddie  and 
Wright  excepted. 

Mr.  H.  W.  Xalley  for  plaintiffs  in  error. 

Messrs.  Grady  O.  Harris  and  John  K. 
li.  Smitli,  for  defendant  in  error  Threatt: 

A  promise  to  answer  for  the  debt,  default. 
or  miscarriage  of  another  person  baa  to  be 
in  writing  and  supported  l^  a  considera- 
tion. 

Davis  V.  Tift,  70  Ga.  52;  Strickland  v. 
Farmers  Supply  Co.  14  Ga,  App.  661,  82  S 
£.  161 ;  Johnson  v.  Rycrof t>  4  Ga.  App.  o47^ 
61  S.  £.  1052;  Beach,  Contr.  1896,  §  dOo: 
Saul  V.  Southern  Seating  ft  Cabinet  Co.  6 
Ga.  App.  843,  65  S.  E.  1065 ;  29  Am.  k  En<r- 
Enc.  Law,  910;  Russell  v.  Smith,  97  Ga.  287. 
23  S.  E.  5. 

While  a  good  consideration  may  support 
an  executed  contract,  it  cannot  support  an 
executory  contract. 

Benjamin  &  M.  Contr.  2d  ed.  §  19;  9  Cyc. 
319;  Davia  v.  Morgan,  117  Ga.  504,  61 
L.R.A.  148,  97  Am.  St.  Rep.  171,  43  8.  E. 
732;  Loudermilk  v.  Londermilk,  93  Ga.  443,. 
21  S.  E.  77. 
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Mr.  R.  K.  Hlnes  ilIbo  for  defendants  in 
error. 

HU1»   J.,   deliyered  tbe  opinion   of  the 
court: 

Did  the  court  err  in  sustaining  the  motion 
to  strike,  and  in  dismissing  the  joint  answer 
of  Boddie  and  Wright,  and  in  entering  the 
judgment  to  which  exception  is  taken?     It 
appears  from  the  answer  that  Boddie  held 
an  account  against    the    estate    of    Willie 
Threatt,    for    medical    attention   iurnished 
during  the  lifetime  of  Threatt,  and  that 
Wright  held  an  account  against  the  estate 
of  Threatt,  for  expenses  incurred  in  con- 
nection with  the  burial  of  Threait.    It  does 
not  appear  that  these  two  accounts  were  in- 
curred at  the  request  of  Sarah  Threatt.    The 
bills  of  particulars  attached  to  the  plead- 
ings were  made  out  agaSast  "Willie  Threatt, 
Dr.;"  but  it  was  averred  that  at  the  time 
and  before  the   powers   of   attorn^   were 
given    to    Boddie    and    Wright    by    Sarah 
Threatt^  she  gave  to  each  of  them  a  con- 
tract In  writing  in  which  she  agreed  to  an- 
swer f€T  the  debt  or  debts  of  her  deceased 
brother,    Willie    Threatt.      These   writings 
bear  date  ten  days  after  the  date  of  the 
itemized  accounts  of  Boddie  and  Wrif^t.    It 
is  insisted  that  the  written  contraeta  w^ere 
bona  fide  and  Yohintarily  entered  into  by 
Sarah.  Threatt  to  answer  lor  the  debts  of 
her  brother  which  Boddie  and  Wright  held 
against  him  and  his  estate,  and  were  binding 
on  her.    Tl^e  one  given  to  Boddie  wats  in  part 
as  follows:     "I  het^y  agree  to  pay  to  Dr. 
W.  F.  Boddie  the  sum  of  forty-eight  ($48) 
dollars,  the  same  being  the  amount  due 'him 
by  my  deceased  brother,  Willie  Threatt,  late 
of  M«nroe  cotmty,  Georgia,  who  died  on 
the  17th  day  of  April,  1916." 

It  seems  clear  from  the  facts  in  this  case 
that  Sarah  Threatt  was  not  originally  liaUe 
for  these  accounts  of  the  eodelendants.    It  is 


true  she  subsequently  entered  into  a  written 
promise  to  pay  these  claims,  and  gave  pow- 
ers of  attorney  authorizing  the  codefendants 
to  collect  certain  sums  due  her  by  the  in- 
surance company,  and  to  have  such  sums 
applied  to  their  claims;  but  the  powers  of 
attorney  were  subsequently  revoked  by  her. 
A  promise  to  answer  for  the  debt,  default, 
or  miscarriage  of  another,  in  order  to  be- 
bindtng,  must  be  in  writing  (Giv.  Code, 
§  3222,  ^  2 ) ,  and  be  supported  by  a  consid- 
eration. It  is  nudum  pactiun  unless  some 
benefit  accrues  to  the  debtor  or  to  the  prom- 
isor. Civ.  Code,  §  4241;  Davis  v.  Tift,  70 
Qa.  63  (2),  56;  Russell  v.  Smith,  97  Ga. 
287  (1),  23  8.  £.  6;  Johnson  v.  Ryeroft,  4 
Ga.  App.  547  (2o),  61  S.  £.  1052;  Beach, 
Contr.  (1896)  §  505;  9  Cyc.  319;  29  Am.  h 
Sng.  Knc.  Law,  2d  ed.  910.  The  only  con- 
sideration stated  in  the  written  contracts 
in  this  case  was  **the  love  and  affection" 
which  the  promisor,  Sarah  Threatt,  had  for 
her  deceased  brotlier.  It  is  insisted  that 
this  is  a  sufiioient  consideration  to  support 
the  contracts.  We  think  otherwise.  While 
love  and  affection  as  a  consideration  for  a 
written  contract  to  answer  for  the  debt,  de- 
fault, or  miscarriage  of  another  may  bind 
the  conscienoe  of  the  maker,  it  cannot  sup- 
port an  ezeeutory  contract  to  answer  for 
the  debt,  default,* or  miscarriage  of  another,, 
unless  some  damage  flows  from  the  breaob, 
or  the  contract  is  supported  by  a  le^al  €on> 
sideration  in  addition  to  the  moral.  Davis 
v.  Morgan,  117  Ga.  504,  61  L.R.A.  148,  97 
Am.  St.  Rep.  171,  43  8.  £.  732;  lioudern^lk 
V.  Loudermilk,  93  Ga.  443  (2),  21  S.  K  77.- 
We  think  the  court  below  was  right  in 
striking  the  answer  of  the  codefendants.  and 
in  entering  the  judgment  to  which  exception 
is  taken. 
Judgment  affirmed. 

All  the  Justices  concur. 


Annotation — ^Love  and  affection  as  consideration  for  eseciilory  promise  to 

pmy  existing  debt  of  another* 


1.  L&ve    and    affection;    in    general, 

II,  Moral  obligation  due  to  relation-' 

ship,  343,  . 
iU.  Promise  to  pmg  debt  of  relative: 

a*  RHatUnuMp  aa  comoidermtion: 

1,  Jn  gemeral,  545. 

2,  Statute  of  Frattde,  346. 


IV*  Kew  consideration: 

a.  Poseesoion     hy     promisor     of 

dehtor*s  property,  346, 

b,  JForhearance  &y  pronUsee: 

1,  In  general,   547. 

2.  As  affected  "by  Statute  of 

Frauds,    547. 
e.  Novation  of  indebtedness,  34S. 
F.  Miscellaneous,  34S. 


H  is  to  be  noted  that  this  note  is  lim- ,  the  agreement  is  contemporaneous  with 
ited  to  eases  considering  the  validity  of 
agreements  to  pay  the  existing  debt  of 
a  relative,  where  the  consideration   is 


love  and  affection,  and  it  does  not  in- 
clude eases  involving  this  point  where 
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the  creation  of  a  debt. 
J.  Love  and  affection ;  in  general. 

It  is  a  general  rule  that  love  and  af- 
fection is  not  a  sufficient  consideration 
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to  support  an  exeentory  promisei  with- 
out reference  to  the  character  of  the 
promise.  Cases  holding  or  applying  this 
rule  are  not  within  the  scope  of  this 
note.  The  following  eases,  however,  are 
referred  to  as  illustrative  of  this  rule: 
Kirkpatrick  v.  Tavlor  (1867)  43  lU.  207; 
Schnell  v.  Nell  (1861)  17  ind.  29,  79  Am. 
Dec.  453;  Duvoll  v.  Wilson  (1850)  9 
Barb.  (N.  Y.)  487;  Fink  v.  Cox  (1820) 
18  Johns.  (N.  Y.)  145,  9  Am.  Dec.  191; 
Kennedy  v.  Ware  (1845)  1  Pa.  St.  445, 
44  Am.  Dec.  145;  Tweddle  v.  Atkinson 
(1861)  8  Jur.  N.  S.  332,  1  Best  &  S.  393, 
121  Eng.  Reprint,  762,  30  L.  J.  Q.  B.  N. 
S.  266,  4  L.  T.  N.  S.  468,  9  Week.  Rep. 
781;  Pennington  v.  Gittings  (1830)  2 
GUI  &  J.  (Md.)  208. 

This  rule  also  applies  to  an  executory 
promise  to  pay  another's  existing  debt, 
and  such  a  promise  is  not  binding  be- 
cause of  the  insufficiency  of  the  consid- 
eration, and  where  it  is  not  in  writing  it 
is  also  invalid  under  the  Statute  of 
Frauds. 

In  this  connection  it  is  to  be  noted 
that  where  the  promise  is  oral,  there  is 
involved  the  question  as  to  whether  or 
not  the  consideration  is  of  a  sufficiency 
and  character  not  only  to  support  a  con- 
tract, but  to  make  the  promise  an  orig- 
inal one;  whereas,  where  the  promise  is 
in  writing,  the  only  question  presented 
is  whether  or  not  the  promise  is  suf- 
ficient to  support  a  contract. 

While  the  distinction  between  the  two 
classes  of  cases  is  not  always  main- 
tained, it  is  nevertheless  a  valid  one. 

It  is,  of  course,  a  general  rule  that  any 
consideration,  either  of  benefit  to  the 
promisor  or  of  detriment  to  the  prom- 
isee, is  sufficient  to  sustain  a  contract, 
but  where  the  question  is  presented  as  to 
the  validity  of  an  oval  promise  to  pay 
another's  debt,  a  consideration  which 
would  be  suf&cient  to  sustain  a  contxact 
is  not  necessarily  sufficient  to  remove 
the  promise  from  the  operation  of  the 
Statute  of  Frauds. 

In  the  majority  of  cases  considering 
the  matter,  wnere  the  promise  to  pay  the 
debt  of  a  relative  is  an  oral  one,  it  does 
not  clearly  appear  whether  the  relation- 
ship is  held  an  insufficient  consideration 
for  the  promise,  on  the  ground  that  it 
would  be  insufficient  to  support  an  or- 
dinary promise  if  in  writing,  or  whether 
it  is  insufficient  because  of  the  operation 
of  the  Statute  of  Frauds.  See  further 
on  this  point,  infra,  III.  a,  2,  ^^Statute 
of  Frauds." 

As  heretofore  sugp:ested,  the  consid- 
eration in  such  a  case  must  be  not  only 
sufficient  to  sustain  an  ordinary  con^ 
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tract,  but  also  of  such  character  as  to 
make  the  promise  an  original  one.  If  it 
is  a  collateral  promise,  it  is  void  within 
the  Statute  of  Frauds  without  reference 
to  the  sufficiency  of  the  consideration. 

Wright  v.  Threatt,  ante,  541,  is 
authority  for  the  rule  that,  where  the 
only  consideration  for  an  executory 
promise  to  pay  the  debt  of  another  is 
love  and  affection,  and  no  benefit  accrues 
to  the  promisor,  the  agreement  is  nudum 
pactum  and  unenforceable. 

Bret  V.  J.  S.  (1600)  Cro.  Eliz.  pt.  2, 
p.  756,  78  Eng.  Reprint,  987,  holds  that 
while  love  and  affection  is  not,  in  and  of 
itself,  a  sufficient  consideration  for  an 
agreement  by  a  widow  to  pay  for  past 
support  furnished  her  minor  son,  the 
further  agreement  of  the  promisee  to 
continue  to  furnish  board  and  mainte- 
nance for  such  son  constitutes  a  suf- 
ficient consideration  for  the  entire  prom- 
ise. 

It  is,  however,  sufficient  consideration 
for  a  note  by  a  widow  to  show  that  it 
was  given  out  of  respect  to  the  memory 
of  her  deceased  husband,  and  to  seeure 
a  debt  lawfully  due  by  him«  Bidout  v. 
Bnstow  (1830)  1  Cromp.  &  J.  231,  148 
fine*  Reprint,  1404,  1  Tyrw.  84,  9  L.  J. 
Kxch.  48;  Nelson  v.  Searle  (1838)  3  Jur. 
290,  4  Mees.  &  W.  795,  150  Bli«.  Re- 
print, 1643,  1  Horn  A  H.  456,  8  L.  J. 
Ezch.  N.  S.  306;  Seark  v.  W^aterworth 
(1838)  2  Jur.  745,  6  DowL  P.  C.  684,  4 
Mees.  &  W.  9, 150  Snc.  Ret)rint,  1321,  1 
Horn  &  H.  281. 

Ordinarily  proof  of  relationship  be- 
tween the  promisor  and  the  debtor  does 
not,  per  ae,  f  umiah  evldenoe  of  tkat  de- 
gree of  moral  obligation  sufftcient  to 
maintain  an  aotion  qb  an  ezpresB  prom- 
ise to  pay  a  debt.  Dodge  v.  Adams 
(1837)  19  Pick.  (Maw.)  429  (promiae  by 
father  to  pay  for  board  theretofore  fur- 
nished to  minor  children  without  hui 
knowledge  or  request). 

In  this  regard  it  has  been  held  that  foi 
sentimental  reasqns,  or  from  the  v^y 
highest  moral  motives,  a  mother  may 
have  been  ipoved  to  pay  her  son's  debt, 
but  the  law  does  not  enforce  such  a 
purely  moral  obligation,  if  she  promised 
to  pay  the  debt  to  induce  the  promisee  to 
refrain  from  hie  amiounoed  intention 
to  attach  the  son's  property,  no  pecuni- 
ary benefit  coming  to  her  as  a  consid- 
eration for  the  promise,  to  remove  the 
promise  from  the  operation  of  the  Stat- 
ute of  Frauds,  although  there  was  a  con- 
sideration for  the  promise  in  the  legal 
sense  of  that  term,  as  such  consideration 
may  be  either  a  benefit  going  to  the 
promisor  or  a  detriment  to  the  promisee. 
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Where  there  was  no  benefit  to  the  prom- 
isor, but  there  was  a  detriment  to  the 
promisee,  in  that  he  refrained  from 
suing  by  attachment,  by  which  means  he 
mi^iit  have  collected  all  or  part  of  his 
deiit,  his  foregoing  an  intended  snit,  re* 
gardless  of  its  results,  may  be  taken  as  a 
relinquishment  of  such  a  valuable  right 
33  to  constitute  a  valid  consideration; 
but  while  the  detriment  or  loss  to  the 
promisee  is  a  good  consideration,  it  is 
not  a  sufficient  consideration  to  take  a 
verbal  promise  to  answer  for  the  debt 
of  another  out  of  the  Statute  of  Frauds. 
Waggoner  v.  Davidson  (1915)  189  Mo. 
App.  345,  175  S.  W.  232. 

//.  Moral   obligaHon   due   to   relation- 
ship. 

The  general  question  as  to  moral  obli- 
;Mtion  being  a  consideration  for  a  prom- 
ise, including  a  promise  to  pay  the  exist- 
ing indebtedness  of  a  relative,  is  consid- 
ered in  notes  appended  to  Trimble  v. 
Rudv,  53  L.R.A.  353,  and  Muir  v.  Kane, 
26  L.R.A.(N.S.)  520. 

III.  Promise  to  pay  debt  of  relative, 
a.  Belationahip  as  consideration. 

1.  In  general. 

The  rale  that  love  and  affection  is  not^ 
iii  and  of  itself,  a  sufficient  consider- 
ation to  support  an  executory  promise  to 
pay  the  existing  debt  of  another,  finds 
support  not  only  in  the  few  eases  that 
specifically  deal  with  the  question  from 
the  standpoint  of  love  and  affection  as  a 
sufficient  consideration,   but  it   is   also 
supported  by  the  following  eases,  which, 
while  not  making  a  specific  point  of  the 
love  and  affection  one  relative  may  be 
supposed  to  bear  for  another,  neverthe- 
less hold  that  an  executory  promise  by 
one  relative  to  pay  another's  indebted- 
ness is  not  based  upon  a  sufficient  con- 
sideration,  and   hence   is  not   binding: 
Martin   v.   Black    (1852)    21   Ala.    721 
(promise  by  mother  to  pay  claim  against 
estate  of  deceased  son,  where  not  bene- 
fieial  to  her);  Cook  v.  Bradley  (1828) 
7  Conn.  67, 18  Am.  Dec.  79  (promise  by 
adult  son  to  pay  existing  debt  of  in- 
di<rent    father    for    necessaries    if    the 
father  did  not) ;  State  Bank  v.  Living- 
ston (1913)  182  lU.  App.  529  (note  given 
by  a   widow   and  heir  in   payment   of 
elaim   against   husband's   estate,   where 
the  claim  had  not  been  filed  against  the 
^tate  within  the  prescribed  period  of 
time,  it  not  appearing  that  the  widow 
and  heir  had  received  any  of  the  dece- 
dent's property) ;  Vehon  v.  Vehon  (1897) 
l.R.A.lfll8C.  35 


70  BL  App.  40  (note  by  son  for  amount 
of  father's  debt  where  the  latter  was  not 
released  or  the  time  of  payment  ex- 
tended);  Gilbert  v.  Wilbur  (1908)  105 
Me.  74,  72  Atl.  868  (note  by  mother  for 
existing  indebtedness  of  a  minor  son, 
who  was  not  released  or  the  time  of  pay- 
ment extended) ;  Schroeder  v.  Pink 
(1883)  60  Md.  436  (agreement  by  son  to 
become  responsible  for  indebtedness  of 
deceased  father,  who  left  no  estate  out 
of  which  the  indebtedness  could  have 
been  realized) ;  Beasten  v.  Hendrickson 
(1876)  44  Md.  609  (agreement  by  wife  to 
pay  debt  of  husband) ;  Widger  v.  Bax- 
ter (1906)  190  Mass.  130,  3  L.R.A.(N.S.) 
436,  76  N.  E.  509  (note  of  wife  as  secu- 
rity for  her  husband's  debt) ;  Kircher  v. 
Sprenger  (1895)  4  Pa.  Dist.  R.  144  (note 
given  by  widow  for  husband's  debt). 

2.  statute  of  Frauds. 

Where  promises  to  pay  a  relator's  debt 
have  been  oral,  in  the  following  oases 
they  have  been  held  to  be  within  the 
Statute  of  Frauds  and  void  without  ap- 
parently making  any  particular  point  of 
the  relationship  existing  between  the 
promisor  and  the  debtor,  although  the 
existence  of  this  relationship  has  been 
deemed  of  sufficient  importance  to  be 
mentioned  by  the  court.  Gases  of  this 
kind,  therefore,  lend  some,  although  per- 
haps  doubtful,  support  to  the  rule  that 
the  relationship  existing  between  the 
promisor  and  the  debtor  does  not  form  a 
sufficient  consideration  to  remove  an  oral 
promise  to  pay  a  relative's  debt  from  the 
operation  of  the  Statute  of  Frauds: 
Connerat  v.  Gk>ldsmith  (1849)  6  Ga.  14 
(oral  promise  by  husband  to  pay  for 
goods  theretofore  purchased  by  wife) ; 
Zwinge  v.  Scarlett  (1915)  88  N.  J.  L.  13, 
96  Atl.  72  (oral  promise  by  wife  to  pay 
debt  of  husband) ;  Toungs  v«  Shough 
(1835)  15  N.  J.  L.  27  (oral  promise  by 
son  to  pay  mother's  funeral  expenses) ; 
Ellison  V.  Wisehart  (1867)  29  Ind.  32 
(oral  promise  by  son  to  pay  mothers 
debt);  Chandler  v.  Davidson  (1843)  6 
Blaekf.  (Ind.)  367  (oral  promise  by  a 
widow  to  pay  the  ^ebt  of  her  husband  is 
within  the  Statute  of  Frauds,  even 
though  there  may  have  been  a  moral 
obligation  resting  upon  her  to  pav  the 
debt) ;  Thwaits  v.  Curl  (1846)  6  B.'^Mon. 
(Ky.)  472  (oral  promise  by  widow  to 
pay  debt  of  husband  contracted  for 
erecting  a  house  upon  land  in  which  she 
had  a  dower  interest) ;  Miller  v.  Payne 
(1885)  7  Ky.  L.  Eep.  296  (abstract) 
(promise  bv  widow  to  pay  husband's 
debt);  Lyell  v.  Walbach  (1910)  113 
Md.  574,  33  L.R.A.(N.S.)   741,  77  Atl. 
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1111  (oral  promise  by  wife  to  pay  exist- 
ing debt  of  husband) ;  Barker  v.  Thayer 

(1914)  217  Mass.  13,  104  N.  E.  572  (oral 
promise  by  wife  to  pay  for  repairs  to 
property  owned  by  her  mother,  which 
were  charged  to  her  husband,  although 
subsequently  to  the  promise  she  ac- 
quired an  interest  in  the  property)  j  Dex- 
ter V.  Blanchard  (1865)  11  Allen 
(Mass.)  365  (oral  promise  by  father  to 
pay  debt  of  minor  son  in  consideration 
of  forbearance  by  the  promisee  is  within 
the  Statute  of  Frauds) ;  Feist  v.  Root 

(1915)  189  Mich.  595,  155  N.  W.  491 
(oral  agreement  by  husband  to  pay  debt 
of  his  wife) ;  Goodman  v.  Felcher  (1898) 
116  Mich.  348,  74  N.  W.  511  (oral  agree- 
ment by  wife  to  pay  existing  debt  of 
husband,  although  it  was  a  lien,  upon 
property  upon  which  she  held  a  second 
mortgage) ;  Buck  v.  Haynes  (1889)  75 
Mich.  397,  42  N.  W.  949  (oral  promise 
by  wife  to  pay  for  medical  services  ren- 
dered and  to  be  rendered  to  her  hus- 
band) ;  Speckmann  v.  Foote  (1912)  138 
N.  Y.  Supp.  380  (oral  promise  by  wife 
to  pay  for  necessaries  for  which  her  hus- 
band was  primarily  liable) ;  Bauer  v. 
Ambs  (1911)  144  App.  Div.  274,  128  N. 
Y.  Supp.  1024  (oral  promise  by  wife  to 
pay  existing  debt  of  her  husband) ;  Ruhl 
V.  Heintz  (1904)  97  App.  Div.  442,  89 
N.  Y.  Supp.  1031  (oral  promise  by  wife 
to  pay  for  board  theretofore  furnished 
for  her  husband  and  daughter) ;  Bren- 
nan  v.  Chapin  (1892;  Com.  PI.)  46  N.  Y. 
S.  R.  768, 19  N.  Y.  Supp.  237  (oral  agree- 
ment by  husband  to  pay  wife's  debt) ; 
Travis  v.  Scribia  (1877)  12  Hun  (N.  Y.) 
391  (oral  promise  by  wife  to  pay  for 
trees  bought  by  her  husband  and  set  out 
upon  her  land,  where  the  trees  were 
charged  and  the  credit  extended  to  her 
husband) ;  Lennox  v.  Eldred  (1873)  65 
Barb.  (N.  Y.)  410  (oral  promise  by 
widow  to  pay  husband's  debt) ;  Felder  v. 
Walker  (1886)  24  S.  0.  596  (oral  agree- 
ment by  wife  to  pay  debt  of  her  hus- 
band) ;  Davenport  v.  Rutledge  (1916)  — 
Tex.  Civ.  App.  — ,  187  S.  W.  988  (oral 
promise  by  wife  to  pay  debt  of  husband 
for  medical  services  rendered  their 
fhild);  Fletcher  v.  Puckett  (1914)  — 
Tex.  Civ.  App.  — ,  170  S.  W.  831  (oral 
apreement  bv  father  to  pay  debt  of 
son) ;  Fisher  v.  Lutz  (1911)  146  Wis. 
664,  132  N.  W.  592  (oral  promise  of 
father  to  pay  debt  of  minor  son). 

IV,  New  consideration. 

a.  Possession  hy  promisor  of  dehtor*s 

property. 

While  no  attempt  has  been  made  to 
L.RA.1918C. 


make  this  note  exhaustive  of  the  ques- 
tion as  to  the  effect  of  other  consider- 
ations to  validate  an  agreement  by  one 
relative  to  pay  the  existing  indebtedness 
of  another,  the  following  cases  are  re- 
ferred to  as  illustrative  of  the  extent  of 
the  rule  that  an  agreement  to  pay  the 
existing  debt  of  a  relative,  where  based 
upon  other  valuable  considerations,  is 
a  valid  and  binding  obligation  to  the 
same  extent  as  though  the  promise  were 
made  by  a  stranger  in  blood. 

For  example,   it  has   been  held   that 
where  the  promisor  was  in  possession  of 
property  of  a  relative,  his  agreement  to 
pay  the  indebtedness  of  such  relative^ 
whether  to  prevent  the  property  from 
being  used  by  the  creditor  to  liquidate 
his   claim,   or  where   his   agreement  is 
based  upon  the  fact  of  his  possession 
and  his  duty  to  use  the  property  for  the 
benefit  of  the  creditors  of  the  owner,  is 
sufficient   consideration   to   support   the 
promise:    Safe    Deposit    &    T.    Co.    v. 
Wright  (1900)  44  C.  C.  A.  421,  105  Fed. 
155  (note  by  heirs  in  payment  of  debt  of 
their  ancestor,  although  it  was  not  a  lien 
upon    the    estate) ;    Whelan    v.    Swain 
(1901)  132  CaL  389,  64  Pac.  560  (note 
by  daughter  to  creditor  of  mother,  who 
had  conveyed  property  to  the  daughter 
when  she  was  insolvent) ;   Mclntire  v. 
Schiffer    (1903)    31   Oolo.   246,  72  Pac. 
1056   (agreement  by  a  wife  to  borrow 
money  on  land  conveyed  to  her  by  her 
husband,  and  pay  his  note  with  the  pro- 
ceeds) ;  Harris  v.  Harris  (1899)  180  DL 
157,  54  N.  E.  180  (note  by  son  at  the  re- 
quest of  his  father,  to  cover  a  debt  of 
the   latter,   where   the   son   had   in   his 
custody  a  large  amount  of  the  father's 
property) ;  Coquard  v.  Union  Depot  Co. 
(1881)  10  Mo.  App.  261  (agreement  by 
husband  to  pay  debt  of  wife  if  her  trunk 
were  forwarded  to  him) ;  Rounsevel  v. 
Osgood  (1896)  68  N.  H.  418,  44  Atl.  535 
(agreement  to  pay  for  medical  services 
theretofore  rendered  the  parents,  where 
the   promisor,   in   consideration    of   the 
conveyance  to  her  of  certain  property, 
had  theretofore  contracted  with  her  par- 
ents to  support  them) ;  Milburn  Mfg.  Co. 
V.  Tucker  (1889)  3  Tex.  App.  Civ,  Cas. 
(Willson)  552  (agreement  by  son  to  pay 
deceased  father's  debt  for  certain  proi>- 
erty,  of  which  the  son  had  taken  posses- 
sion,  in  consideration   of   the  promisee 
permitting  him  to  retain  the  property ) ; 
Roundv,  P.  &  D.  Co.  v.  Baldwin  (1915) 
161  Wis.  342,  154  N.  W.  364  (agreement 
by    father    to    continue    son's    business 
which  had  been  turned  over  to  him,  until 
all   obligations   of  the  son   were   liqui- 
dated). 
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An  oral  promise  by  a  widow  who  re- 
ceived her  husband's  estate,  to  pay  the 
latter^s  note  if  it  was  not  filed  as  a  claim 
against  his  estate,  is  valid  and  not  with- 
in the  Statute  of  Frauds.  Crawford  v. 
Kin^  (1876)  54  Ind.  6;  Templeton  ▼. 
Baseom  (1860)  33  Vt.  132. 

Compare  with  Watson  v.  Reynolds 
(1875)  54  Al».  191,  holding  that  a  note 
bv  a  widow  for  her  deceased  husband's 
debt,  taken  in  payment  thereof,  or  to  se- 
cure forbearance,  is  not  based  upon  a 
valid  consideration,  although  the  widow 
was  in  possession  of  the  personal  and 
real  estate  of  the  deceased,  no  adminis- 
tration having  been  granted  upon  his  es- 
tate. 

J).  Forbearance  hy  promisee, 

1.  In  general. 

It  has  been  held  that  forbearance  upon 
the  part  of  the  creditor  is  a  sufficient 
consideration  to  support  an  agreement 
to  pay  the  debt  of  a  relative :  Rohrbach- 
er  V.  Aitken  (1904)  145  CaL  485,  78  Pac. 
1054  (forbearance  by  creditor  to  pros- 
ecute claim  against  debtor's  estate  is  a 
sufficient  consideration  to  support  a  note 
by  the  widow  and  children  of  the  de- 
ceased for  the  amount  of  the  claim) ; 
Emerson  v.  Sheffer  (1906)  113  App.  Div. 
19,  98  N.  Y.  Supp.  1057  (agreement  by 
the  creditor  to  forbear  is  a  sufficient  con- 
sideration to  support  a  note  by  the  wife 
and  son  to  secure  the  payment  of  a  draft 
owing  by  the  husband) ;  Wicks  v.  Met- 
calf  (1917)  83  Or.  693,  L.R.A.1918A,  493, 
163  Pac.  988  (note  executed  by  a  wife 
for  her  husband's  debt  to  secure  an  ex- 
tension of  time  for  its  payment) ;  Galena 
Xat.  Bank  v.  Ripley  (1909)  55  Wash. 
615,  26  L.R.A.(N.S.)  993,  104  Pac.  807 
(note  by  son  in  consideration  of  for- 
bearance by  promisee  to  prosecute  claim 
against  the  promisor's  father's  estate). 

2.  As  affected  hy  Statute  of  Frauds. 

It  has  been  held  that  an  oral  promise 
by  a  father  to  pay  a  note  of  the  son 
which  was  not  surrendered  or  canceled 
is  within  the  Statute  of  Frauds  where  no 
benefit  aocraed  to  the  promisor,  al« 
though  forbearanee  was  thereby  pro- 
cured. This  holding  is  based  upon  the 
ground  that  where  the  collateral  under- 
taking is  not  the  inducement  to  the  cre- 
ation of  the  debt,  there  must  be  some 
farther  consideration  shown  having  an 
immediate  respect  to  such  liability,  for 
the  consideration  of  the  original  debt 
will  not  attach  to  the  subsequent  prom- 
ise. Westheimer  v.  Peacock  (1856)  2 
Iowa,  528. 
L.R.A.1»18C. 


To  the  same  effect  are:  Schaafs  v. 
Wentz  (1897)  100  Iowa,  708,  69  N.  W. 
1022  (holding  that  an  oral  promise  by  a 
father  to  pay  the  debt  of  a  deceased  son- 
in-law  if  the  creditor  would  not  file  his 
claim  against  the  estate  is  collateral  be- 
cause not  supported  by  a  sufficient  con- 
sideration where  no  benefit  accrued  to 
the  promisor,  and  the  promisee  suffered 
no  loss,  since  the  son-in-law's  estate  was 
insolvent,  and  he  would  have  obtained 
nothing  on  his  claim  had  he  filed  it) ; 
Frohardt  Bros.  v.  Duff  (1911)  —  Iowa, 
—  132  N.  W.  31  (holding  that  an  oral 
promise  by  a  father-in-law  to  pay  the 
debt  of  his  son-in-law  is  within  the 
Statute  of  Frauds,  even  though  the 
promisee  forbore  to  attach  property  of 
the  promisor  upon  which  the  promisee 
had  a  lien,  it  not  appearing  that  the  lien 
was  a  valid  one) ;  Waggoner  v.  Davidson 
(1915)  189  Ho.  App.  345,  175  S.  W.  232 
(holding  to  be  invalid  an  oral  promise 
by  a  mother  to  pay  the  debt  of  her  son, 
to  induce  the  creditor  not  to  attach  the 
son's  property) ;  Beard  v.  Hardy  (1901) 
17  Times  L.  R.  (Eng.)  633  (holding  that 
an  oral  promise  by  a  wife  to  pay  the 
existing  debt  of  her  husband  is  within 
the  Statute  of  Frauds,  where  the  only 
consideration  was  forbearance  of  legal 
proceedings  against  the  husband). 

An  oral  promise  by  a  wife  to  pay  the 
husband's  debt  in  consideration  of  the 
forbearance  of  a  levy  of  an  attachment 
upon  his  property  is  not  based  upon  a 
sufficient  consideration,  and  is  within 
the  Statute  of  Frauds.  Mitchell  v.  Mil- 
ler (1898)  25  Misc.  179,  54  N.  Y.  Supp. 
180. 

And  an  oral  promise  by  a  wife  to  pay 
for  goods  sold  her  husband,  in  consid- 
eration of  the  promisee  delivering  the 
balance  of  the  goods  to  the  husband,  is 
within  the  Statute  of  Frauds,  and  not 
based  upon  a  sufficient  consideration. 
Jeffrey  v.  Alyea  (1916)  36  Ont.  L.  Rep. 
391,  30  D.  L.  R.  341,  10  Ont.  Week.  N. 
77. 

Also  an  oral  agreement  by  a  widow  to 
pay  for  goods  theretofore  furnished  her 
husband  in  consideration  of  an  agrree- 
ment  to  furnish  her  with  goods  on  credit 
is  not  based  upon  a  sufficient  consider- 
ation, and  is  within  the  Statute  of 
Frauds.  Cardeza  v.  Bishop  (1900)  54 
App.  Div.  116,  m  N.  Y.  Supp.  408. 

And  it  has  been  held  that  an  oral 
promise  by  a  father  to  pay  for  board 
furnished  and  to  be  furnished  to  his 
adult  son  is  based  upon  a  sufficient  con- 
sideration, the  consideration  being  the 
agreement  to  continue  to  furnish  boai'd, 
but  it  is  nevertheless  invalid  under  the 
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Statute  of  Frauds.    Loomis  v.  Newhall 
(1833)  15  Pick.  (Maea.)  159. 

o.  Novation  of  indebtedness. 

Where   the  subsequent   agreement  to 
pay  a  relative's  debt  amounts  to  a  nova- 
tion and  a  substitution  of  the  promisor's 
debt  for  that  of  the  relative,  this  consti- 
tutes a  sufficient  consideration  to  sup- 
port the  promise:     Henderson  v.  Gilli- 
land  (1914)  187  Ala.  268,  65  So.  793  (in- 
dorsement by  a  mother  to  her  son  of 
notes  payable  to  herself,  to  enable  him 
to  use  the  same  to  secure  the  payment 
of   his    notes) ;    Vandeventer   v.    Davis 
(1909)  92  Ark.  604,  123  S.  W.  766  (note 
given  for  goods  delivered  to  the  children 
of  the  maker) ;  Lomax  v.  Colorado  Nat. 
Bank  (1909)  46  Oolo.  230,  104  Pac.  85 
(note  given  in  settlement  of  brother's  de- 
falcation);  Deering  v.  Veal    (1904)   25 
Ky.  L.  Rep.  1809,  78  S.  W.  886  (surren- 
der of  husband's  note  is  a  sufficient  con- 
sideration to  support  a  note  of  the  wife, 
priven  in  pnvmont  thereof) ;  Matthews  v. 
Williams   (1873)    25  La.   Ann.  585   (a 
note  by  a  son  m  payment  of  notes  of 
the    father,    barred   by   the    Statute   of 
Limitations,  is  based  upon   a  sufficient 
•consideration) ;     Cawthorpe     v.     Clark 
(1912)   173  Mich.  267,  138  N.  W.  1075 
i(note  by  a  widow  is  based  upon  a  suf- 
ficient consideration  where  it  is  given  in 
payment  of  interest  due  on  a  note  by  her 
deceased  husband,  if  it  is  accepted  in 
payment  of  the  interest  and  the  amount 
is  indorsed  upon  the  note,  and  this  is 
true  although  it  does  not  appear  that  the 
husband  left  an  estate,  or  that  there  was 
any  forbearance  granted  by  the  cred- 
itor) ;  American  Wire  &  Steel  Bed  Co. 
V.  Schultz  (1904)  43  Misc.  637,  88  N.  Y. 
Supp.  396   (agreement  by  a  mother  to 
pay  the  debt  of  her  son,  in  consider- 
ation of  the  release  of  the  claim  against 
him) ;    Judv   v.    Louderman    (1891)    48 
Ohio  St.  562,  29  N.  E.  181   (note  by  a 
father  in  payment  of  a  note  of  his  de- 
ceased son,  which  was  surrendered,  is 
based  upon  a  sufficient  consideration,  al- 
though  the  estate  of  the  son  is  insol- 
vent) ;  Weber  &  Co.  v.  Bishop  (1899)  12 
Pa.    Super.    Ct.   51    (agreement   to  pay 
debt  of  brother  in  order  to  secure  ad- 
vantage   to   promisor) ;    Davis   v.    Blum 
(1916)  104  S.  0.  218,  88  S.  E.  465  (agree- 
ment to  pay  costs  of  suit  brought  by 
promisor's    wife) ;    Reuter    v.    Sullivan 
(1898)  —  Tex.  Civ.  App.  — ,  47  S.  W. 
683  (cancelation  of  note  against  husband 
is  a  sufficient  consideration  for  note  by 
TL.R.A.1918C. 


the  widow) ;  Becker  v.  Noegel  (1917) 
165  Wis.  73,  160  N.  W.  1055  (note  by  a 
mother  to  pay  a  note  of  her  son,  in- 
dorsed as  accommodation  maker  by  the 
father,  since  deceased,  is  based  upon  a 
sufficient  consideration  where  the  note 
is  surrendered  and  the  estate  of  the 
father  is  released  from  liability  there- 
on);  La  Touche  V.  La  Touche  (1865)  11 
Jur.  N.  S.  271,  3  Hurlst.  &  C.  576,  159 
Eng.  Reprint,  657,  34  L.  J.  Exch.  N.  S. 
85,  11  L.  T.  N.  S.  773,  13  Week.  R^p. 
563  (note  given  by  wife  in  renewal  of 
note  given  by  husband  and  wife  for  hus- 
band's debt  is  based  upon  a  sufficient 
consideration). 

A  note  by  a  widow  to  cover  such  of 
her  husband's  debts  as  the  creditor  is 
unable  to  collect  from  his  estate  has 
been  held  to  be  valid  where  based  upon 
the  agreement  of  the  creditor  to  with- 
draw objections  to  the  allowance  to  her 
and  her  children  of  a  year's  support 
from  the  husband's  estate.  Golding  v. 
McCaU  (1908)  5  Ga.  App.  545,  63  S.  E. 
706. 

F.  Miscellaneous, 

A  promise  to  pay  a  relative's  debt  may 
put  the  promisee  in  a  worse  position 
than  he  would  be  in  if  the  promise  had 
been  by  a  stranger  in  blood;  as,  where 
the  relation  between  the  promisor  and 
the  debtor  is  such  as  to  indicate  that  the 
debtor  may  have  brought  undue  influ- 
ence or  duress  to  bear  upon  the  promisor 
to  secure  the  promise,  the  promise  is 
void,  although  supported  by  a  sufficient 
consideration.  For  example,  a  note  by  a 
wife  and  daughter  for  the  husband's 
debt,  secured  by  the  husband  through 
misrepresentation  and  coercion,  is  in- 
valid. Cox  V.  Adams  (1904)  35  Can. 
S.  C.  393,  25  Can.  L.  T.  Occ.  N.  25. 
No  attempt  has  been  made  to  gather  the 
cases  bearing  upon  the  validity  of  a  note 
in  payment  of  another's  debt  as  affected 
by  its  being  secured  by  duress  or  fraud. 

Where  the  widow  undertakes  to  es- 
cape responsibility  on  a  note  given  in 
payment  of  notes  against  her  deceased 
husband  and  one  against  herself,  the  bur- 
ben  of  proof  is  upon  her  to  show  that 
there  was  no  valid  consideration  for  the 
note,  by  showing  that  she  was  not  liable 
for  the  payment  of  the  husband's  indebt- 
edness and  had  not  received  all  of  his 
property  as  distributee.  Vauglin  v.  Bass 
(1914)  lO  Ala.  App.  3^,  64  So.  543. 

A.  G.  S. 
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MIRAMOX  LUCEBO 
▼. 
JOHN   B.   McMANUS,    Superintendent   of 
New  Mexico  State  Penitentiary, 

{—  N.  M.  — ,  168  Pac.  713.) 

Criminal  law  »  suspension  of  sentence 

~  notice  of  revocation. 

A  conyict  is  entitled  to  notice  and  an 
opportunity  to  be  lieard  upon  the  question 
afi  to  whether  he  has  violated  the  conditions 
upon  which  the  sentence  against  him  has 
been  suspended,  where,  as  in  this  case,  the 
suspension  was  during  good  behavior,  which 
necessarily  involves  a  question  of  fact.  In 
proceedings  to  determine  such  a  question, 
no  particular  formalities  need  be  observed, 
and  the  convict  is  not  entitled  to  a  jury 
trial,  exc^t  upon  the  question  of  his  iden- 
tity with  the  person  originally  sentenced, 
it  such  question  is  raised. 
Far  other  caseSf  see  CrimincU  Load,  IL  b; 

IV.  g;  Jury,  L  6,  2,  in  Dig.  1-52  N.  8. 

(November  12,  1917.) 

APPLICATION  for  a  writ  of  habeas  cor- 
pus to  secure  petitioner's  release  from 
custody  to  which  he  had  been  committed 
for  larceny  of  a  horse.  Petitioner  dis- 
charged. 

The  facts  are  stated  in  the  opinion. 

3fr.  A.  B.  Renehan,  for  petitioner: 

Breach  of  a  condition  of  a  suspended  sen- 
tence cannot  be  arbitrarily  adjudged,  but 
the  convict  is  entitled  to  be  heard. 

Alvares  v.  State,  50  Fla.  24,  111  Am.  St. 
Kep.  106,  39  So.  481,  7  Ann.  Gas.  88;  People 
V.  Moore,  62  Mich.  496,  29  N.  W.  80;  1 
Bailey,  Habeas  Corpus,  199 ;  People  v.  Cum- 
mings,  88  Mich.  249,  14  L.R.A.  286,  50  N. 
W.  810;  Conlon's  Case,  148  Mass.  168,  19 
N.  E.  164;  State  ex  rel.  O'Connor  v.  Wolfer, 
63  Minn.  135,  19  L,R.A.  783,  39  Am.  St. 
Rep.  582,  54  N.  W.  1065,  9  Am.  Grim.  Rep. 
487. 

The  conditions  annexed  to  the  pardon  of 
a  convicted  criminal  cannot  be  enforced 
after  the  expiration  of  his  sentence. 

Re  Prout,  12  Idaho,  494,  6  L.R.A.(N.S.) 
1064,  86  Pac.  275,  10  Ann.  Cas.  199;  Ex 
parte  Clendenning,  19  L.R.A.(N.S.)  1041, 
note;  Ex  parte  Kelly,  155  Cal.  39,  20  L.R.A. 
(N.8.)  337,  99  Pac' 868. 

Mr.  Harry  8.  Bowman,  Assistant  At- 
tomev  General,  for  the  State: 
.    Relator  has  shown  no  cause  upon  which 
Ms  discliarge  should  be  ordered. 

Re  Lujan,  18  N.  M.  310,  137  Pac.  687. 

Headnote  by  Parker,  J. 


Note.  —  As  to  power  of  court  to  suspend 
tentence  or  stay  execution  of  sentence,  see 
annotation  following  this  case,  post,  551. 
L.R.A.1918C. 


In  the  absence  of  a  showing  to  the  con- 
trary, it  must  be  presumed  that  the  court 
acted  regularly  afad  upon  valid  and  legal 
grounds. 

3  Cyc.  820;   12  Cyc.  887. 

Parker,  J.,  delivered  the  opinion  of  the 
court: 

On  April  29,  1913,  the  petitioner  was 
sentenced  to  serve  a  term  in  the  penitential/ 
of  not  less  than  two,  nor  more  than  three 
years,  upon  the  plea  of  guilty  under  an  in- 
dictment in  Bernalillo  county  charging  the 
larceny  of  a  horse.  The  judgment  of  the  dis- 
trict court  was  suspended  during  the 
good  behavior  of  the  defendant.  ITiereaftor. 
on  November  2,  1915,  an  indictment  was  re- 
turned in  Lincoln  county  against  the  peti- 
tioner and  others,  charging  them  .with  the 
larceny  of  twelve  horses.  Thereafter,  on 
May  18,  1916,  a  certified  copy  of  the  in- 
dictment in  Lincoln  county  was  filed  in  the 
original  cause  in  Bernalillo  county,  and 
thereupon  the  court  found  that  the  petition- 
er had  violated  the  conditions  upon  which 
the  sentence  theretofore  pronounced  against 
him  was  suspended,  and  ordered  thai  isaid 
sentence  be  enforced  against  the  petitioner, 
and  that  commitment  be  issued  upon  the 
judgment,  which  was  done.  The  petitioner 
was  arrested  and  brought  to  the  peniten- 
tiary, where  he  now  is  confined.  Petitioner 
thereupon  sued  out  a  writ  of  habeas  corpus 
in  this  court,  and  the  same  has  been  argued 
and  submitted. 

Counsel  for  petitioner  make  two  conten- 
tions in  the  case:  First,  upon  the  determi- 
nation of  the  question  as  to  the  breach  of 
the  condition  of  a  suspended  sentence,  the 
defendant  is  entitled  to  be  heard ;  second,  a 
suspended  sentence  cannot  be  enforced  after 
the  time  for  which  the  sentence  was  origi- 
nally imposed  has  expired. 

1.  The  second  contention  above  stated  is 
foreclosed  by  a  previous  holding  of  this 
court  in  Re  Lujan,  18  N.  M.  310,  137  Pac. 
587.  In  that  case  the  defendant  was  com- 
mitted to  the  penitentiary  after  the  time 
that  his  sentence  would  have  expired  had 
he  served  the  same.  We  held  that  the  fact 
that  the  time  covered  by  the  sentence  had 
expired  was  immaterial,  and  that  the  sen- 
tence might  be  enforced  at  any  time  there- 
after upon  the  breach  of  the  conditions  upon 
which  it  was  suspended.  We  see  no  reason 
to  depart  from  the  holding  in  that  case. 

2.  It  appears  that  the  proceedings  leading 
to  the  issuance  of  the  commitment  against 
the  petitioner  were  entirely  ex  parte.  So 
far  as  it  appears  from  the  record  he  was  not 
present  in  person  or  by  counsel,  and  had  no 
hearing  as  to  whether  he  had  breached  the 
condition.  Counsel  on  each  side  state  that 
there   is  no  precedent  to  be  found   in  the 
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books  touching  this  proposition.  Counsel 
for  petitioner  likens  a  suspended  sentence 
to  a  conditional  pardon,  und  cites  authority 
to  the  effect  that  where  a  man  has  been  con- 
ditionally pardoned,  and  is  alleged  to  have 
violated  the  conditions  of  his  pardon,  his 
guilt  must  be  established  in  due  form  of 
law,  and  by  the  same  processes  as  apply  in 
other  cases. 

Alvarez  v.  State,  50  Fla.  24,  111  Am.  St. 
Rep.  102,  39  So.  481,  7  Ann.  Cas.  88,  was  a 
case  of  a  conditional  pardon.  It  appears 
that  in  that  case  the  petitioner  was  arrested 
by  the  sheriff  for  having  violated  the  condi- 
tions of  his  pardon  upon  the  request  of 
the  state  board  of  pardons.  There  was  no 
authority  in  the  state  board  of  pardons  to 
ascertain  or  determine  whether  or  not  there 
had  been  a  violation  of,  or  noncompliance 
with,  the  conditions  of  the  pardon,  or  to  re- 
arrest the  convict  and  order  the  execution 
of  the  original  sentence.  The  court  held 
that  the  order  made  by  the  board  of  pardons 
undertaking  to  judge  of  the  violation  of  the 
conditions  of  the  pardon  and  ordering  the 
recommitment  of  the  petitioner  was  a  nulli- 
ty. The  conditional  pardon  granted  to  tlie 
petitioner,  however,  in  express  terms,  au- 
thorized any  sheriff  of  the  state  to  rearrest 
him  upon  his  violating  the  conditions  of 
the  pardon,  and  the  court  held,  therefore, 
that  it  became  the  duty  of  the  sheriff,  not- 
withstanding the  nullity  of  the  order  of  the 
board  of  pardons,  to  arrest  the  petitioner 
and  detain  him  until  such  alleged  violation 
could  be  inquired  into  and  determined  by  the 
proper  authorities,  and  to  bring  such 
alleged  violation  promptly  to  the  attention 
of  laome  court  of  general  criminal  jurisdic- 
tion to  be  there  disposed  of.  The  case  was 
heard  in  the  lower  court  upon  a  writ  of 
habeas  corpus,  and  the  Florida  supreme 
court  held  that  in  that  proceeding  the  court 
below  should  have  instituted  an  inquiry  as 
to  the  truth  of  the  alleged  violation  of  the 
conditions  of  the  pardon.  The  inquiry  not 
having  been  made,  the  case  was  reversed  and 
remanded  to  the  lower  court  with  directions 
that  in  the  habeas  corpus  proceedings  it 
should  make  inquiry  into  the  truth  of  the 
alleged  violation  of  the  conditions  of  the 
pardon,  and  if  the  violation  was  found  to 
exist,  that  the  petitioner  be  remanded  to 
custody;  or  if  such  violation  should  not  be 
established,  he  should  be  discharged;  and 
that  the  defendant  in  the  meantime  remain 
in  custody,  unless  he  give  a  certain  pre- 
scribed bond  for  his  appearance  before  the 
court  below.  The  court  quotes  from  and 
relies  upon  24  Am.  &  Eng.  Enc.  Law,  959 
et  seq. 

In  People  v.  Moore,  62  Mich.  496,  29  N.  W. 
80,  it  was  held  that  a  statute  providing  for 
the  rearrest  and  remanding  of  the  convict 
L.R.A.1918C. 


without  warrant  upon  the  alleged  violation 
by  him  of  the  conditions  of  his  pardon, 
without  a  preliminary  examination,  was  un- 
constitutional and  void.  The  holding  is 
based  upon  the  proposition  that  such  a  pro- 
ceeding is  a  violation  of  the  conatitutional 
guaranty  against  deprivation  of  liberty 
without  due  process  of  law.  The  court  says : 
''Wl\en  a  person  has  been  set  at  liberty  un- 
der the  pardon  or  the  commutation  of  his 
sentence  by  the  executive,  he  becomes  once 
more  a  full  citizen,  clothed  with  all  the 
rights,  privileges,  and  prerogatives  that  be- 
long to  any  other  free  man.  He  cannot  be 
sent  out  half  free  and  half  slave.  .  .  . 
And,  in  order  to  remand  and  confine  him  in 
prison  again,  the  fact  of  the  violation  of 
such  condition  must  be  established  by  the 
due  administration  of  the  law,  as  in  other 
cases  of  the  violation  of  the  penal  statutes." 
In  State  ex  rel.  O'Connor  v.  Wolfer,  53 
Minn.  136,  19  L.R.A.  783,  39  Am.  St.  Rep. 
582,  54  N.  W.  1065,  9  Am.  Grim.  Rep.  487, 
the  petitioner  had  been  pardoned  on  condi- 
tion that  he  immediatelv  leave,  and  remain 
without,  the  state.  After  his  release  he 
directed  his  wife  to  dispose  of  his  property 
and  to  join  him.  She  sold  the  property  as 
directed  and  met  him  for  the  purpose  of 
leaving  the  state,  and  as  they  were  about 
to  take  the  train,  she  was  stricken  ivith 
paralysis.  He  gave  her  such  attention  as 
he  could  and  concealed  himself  in  the  vicin- 
ity to  avoid  the  public.  Three  days  later, 
wliile  endeavoring  to  reach  a  train  and  take 
passage  out  of  the  state,  he  was  arrested 
and  placed  in  confinement  on  the  theory  that 
he  had  forfeited  the  benefit  of  liis  pardon  by 
noncompliance  with  its  condition.  The 
court,  in  an  opinion  by  Mitchell,  J.,  held 
that  the  uniform  practice,  both  English  and 
American,  except  where  otherwise  provided 
by  statute,  has  been  that,  upon  complaint 
that  the  prisoner  has  not  perfonnel  the 
condition  of  his  pardon,  a  warrant  ia  issued, 
upon  which  he  is  arrested  and  committed 
to  jail  until  he  can  be  brought  before  the 
court  for  a  hearing;  that  thereupon  an 
order,  rule,  or  some  such  process,  the  form 
of  which  is  not  very  material,  issues  by 
the  court  in  which  he  was  convicted,  or  some 
superior  court  of  criminal  jurisdiction,  and 
he  is  brought  before  the  court  to  show  cause 
why  execution  should  not  be  awarded 
against  him  on  his  original  sentence.  On 
all  matters  touching  tlie  question  whether 
he  has  failed  to  perform  the  condition  of 
his  pardon,  the  prisoner  is  entitled  to  be 
heard,  just  as  he  was  entitled  to  be  heard 
why  sentence  should  not  be  passed  upon 
him  when  he  was  originally  brought  before 
the  bar  for  sentence.  The  court  further  held 
that  it  was  competent  for  the  prisoner  in 
such  cases  to  present  facts  constituting  an 


LUCERO  V.  McMANUS. 


661 


excuse  for  nonperformance  of  the  strict 
terms  of  the  condition.  The  court  further 
held  that  the  prisoner  waa  not  entitled  to 
the  verdict  of  a  jury  as  a  matter  of  right, 
except  upon  the  question  as  to  whether  he 
i&  the  same  person  who  was  convicted.  The 
court  criticizes  People  v.  Moore,  supra,  in 
that  it  fails  to  distinguish  in  regard  to 
iome  pertinent  matters.  In  the  Michigan 
ca&e  it  is  said  that  the  convict  must  be  ar- 
rested and  tried  in  the  same  manner  as  in 
criminal  cases,  that  is,  upon  an  indictment 
and  by  a  jury,  before  he  can  be  recom- 
mitted.  This,  the  Minnesota  court  points 
out,  is  erroneous.  The  court  shows  that,  if 
the  violation  of  the  conditions  of  the  pardon 
is  a  crime  by  statute,  and  if  the  person  is 
charged  with  that  crime,  then  he  necessa- 
rily would  have  to  be  convicted  the  same  as 
of  any  other  crime.  But  the  nonperform- 
ance of  the  condition  of  the  pardon  is  not 
a  criminal  offense,  and  may  be  determined 
by  the  court  itself.  The  court  cites  People 
v.  Potter,  1  Park.  Crim.  Rep.  47,  where  the 
cases,  both  English  and  American,  are  cited 
and  commented  upon. 

In  Ex  parte  Brady.  70  Ark.  376,  68  S.  W. 
34,  the  petitioner  brought  habeas  corpus  on 
having  been  arrested  and  recommitted  upon 
the  proclamation  of  the  governor  revoking 
a  conditional  pardon.  The  condition  at- 
tached to  the  pardon  was  that  he  should  re- 
frain from  selling  liquor  without  a  license. 
He  was  tried  and  convicted  of  selling  liquor 
without  a  license  subsequent  to  the  pardon. 
The  court  held  that,  while  it  was  more  regu- 
lar to  have  first  brought  Brady  before  the 
circuit  court  to  show  cause  why  the  judg- 
ment should  not  be  enforced  against  him, 
still  the  failure  to  do  so  was  an  irregularity 
which  furnished  no  ground  for  his  discharge, 
because  it  appeared  in  the  habeas  corpus 
proceeding  that  the  pardon  had  been  an- 
nulled by  his  own  acts;  that  is,  it  appeared 
by  judicial  determination  that  he  had  sold 
liquor  without  a  license  in  violation  of  the 
condition. 

In  People  v.  Burns,  77  Hun,  92.  28  N.  Y. 
Supp.  300,  the  court  held  that  it  was  not 
competent  for  the  warden  to  seize  and  re- 
commit the  defendant  without  a  hearing  on 
the  question  of  his  violation  of  the  condi- 
tion of  his  commutation,  and  discharged  the 
defendant  from  the  present  custody  of  the 
w^ardeu,  but  made  an  order  requiring  him 
to  show  cause  forthwith  before  the  same 


court  why  he  should  not  be  remanded  to  the 
state  prison  under  his  original  sentence  for 
violation  of  his  conditional  pardon.  Up- 
on the  return  day  of  the  order,  a  jury  was 
impaneled  and  found  that  the  condition  of 
the  pardon  had  been  violated.  The  court 
held  that  the  court  was  not  required  to  sub- 
mit the  question  of  fact  to  the  jury,  but  its 
procedure  in  doing  so  was  not  open  to  ob- 
jection. This  case  was  affirmed  in  143  N.  Y. 
665,  39  N.  E.  21. 

Upon  principle  it  would  seem  that  due 
process  of  law  would  require  notice  and  op- 
portunity to  be  heard  before  a  defendant 
can  be  committed  under  suspended  sentence. 
The  suspension  of  the  execution  of  the  sen- 
tence gives  to  the  defendant  a  valuable 
right.  It  gives  to  him  the  right  of  personal 
liberty,  which  is  one  of  the  highest  rights 
of  citizenship.  This  right  cannot  be  taken 
from  him  without  notice  and  opportunity  to 
be  heard  without  invading  his  constitutional 
rights.  Of  course,  if  the  terms  of  the  sus- 
pension of  the  sentence  are  such  as  to  leave 
open  no  question  of  fact,  as  where  it  is  pro- 
vided that  the  sentence  is  suspended  until 
the  further  order  of  the  court  in  its  discre- 
tion, it  may  be  that  no  notice  or  hearing 
would  be  required.  In  such  a  case  the  court 
would  retain  the  right  to  enforce  the  sen- 
tence at  any  time  in  its  discretion,  to  which 
the  defendant  may  be  held  to  consent  when 
he  accepts  the  benefits  of  the  court's  leni- 
ency. Just  how  far,  if  at  all,  arbitrary  ac- 
tion by  the  court  might  be  inquired  into 
even  in  such  a  case,  it  is  not  necessary  or 
proper  for  us  to  decide,  for  we  have  no  such 
case  before  us.  Here  the  sentence  was  sus- 
pended during  good  behavior,  which  neces- 
sarily involves  the  determination  of  a  ques- 
tion of  fact,  in  which  determination  the 
defendant  is  entitled  to  be  heard.  In  such  a 
determmation  the  defendant  is  not  entitled 
to  a  jury  trial  any  more  than  upon  the 
allocution  at  the  time  of  the  original  sen- 
tence, except  in  case  he  pleads  want  of  iden- 
tity of  himself  and  the  person  originally  sen- 
tenced, a  state  of  affairs  rarely  arising. 

It  follows  that  the  prisoner  should  be  dis- 
charged from  present  custody,  but  without 
prejudice  to  any  further  action  which  may 
be  taken  in  accordance  herewith,  in  the  mat- 
ter of  the  enforcement  of  the  sentence;  and 
it  is  so  ordered. 

Hanna,  Ch.  J.,  and  Roberts,  J.,  concur. 


Annotatioii — Power  of  court  to  suspend  sentence  or  stay  execution  of 

sentence. 


This   note    is    supplementary    to    the 

notes  to  State  v.  Abbott,  33  L.R.A.(N.S.) 

112;  Fuller   v.   State,   39   L.R.A.(N.S.) 

242;  and  Re  Hart,  L.R.A.1916C,  1169. 
L.R.A.1918C. 


As  to  power  to  commit  after  expira- 
tion of  term  of  sentence,  see  the  note 
to  Ex  parte  Clendenning,  19  L.R.A. 
(N.S.)  1041. 
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Ab  to  revoeation  for  condition  broken 
of  conditional  pardon  or  parole  without 
notice  or  hearing,  see  the  note  to  Ex 
parte  Patterson,  L.R.A.1916F,  541. 

Power    to    suspend    sentence— tempo- 
rarily. 

Supplementing  notes  in  33  L.R.A. 
(N.S.)  113;  39  L.R.A.(N.S.)  242;  and 
L.R.A.1915C,  1169. 

In  People  ex  rel.  Hirsehberg  v.  Seeger 
(1917)  179  App.  Div.  792,  166  N.  Y. 
Supp.  913,  following  People  ex  rel.  For- 
syth V.  Court  of  Sessions  (1894)  141 
N.  Y.  288,  23  L.R.A.  856,  36  N.  E.  386, 
15  Am.  Crim.  Rep.  675,  set  out  in  the 
annotation  in  33  L.R.A.(N.S.)  112,  the 
power  to  suspend  sentence  was  held  to 
be  inherent  in  the  courts. 

And  the  decision  in  Ex  parte  Sparks 
(1913)  9  Okla.  Crim.  Rep.  665,  132  Pac. 
1118,  set  out  in  the  annotation  in 
L.R.A.1915C,  1169,  was  followed  in 
Beaublin  v.  State  (1917)  —  Okla.  Crim. 
Rep.  — ,  165  Pac.  213,  where  it  was  held 
that  judgment  need  not  necessarily  be 
pronounced  at  the  same  term  of  court 
at  which  a  conviction  was  had. 

In  State  v.  Burnette  (1917)  —  N.  0. 
— ,  91  S.  E.  364,  where  one  convicted  of 
illegally  importing  intoxicants  consented 
to  waive  his  right  of  appeal,  and  also 
consented  to  a  suspension  of  judgment 
upon  the  terms  and  condition  that  he 
appear  every  three  months  for  one  year 
and  show  that  he  had  not  violated  the 
law  regulating  the  importation  and  use 
of  intoxicating  liquors,  he  was  held 
bound  by  his  consent. 

—  Indefinitely. 

Supplementing  notes  in  33  L.R.A. 
(N.S.)  114;  39  L.R.A.(N.S.)  242;  and 
L.R.A.1915C,  1170. 

Attention  may  be  called  at  this  point 
to  a  decision  of  the  United  States 
Supreme  Court,  Ex  parte  United  States 
(Killits)  (1916)  242  U.  S.  27,  61  L.  ed. 
129,  L.R.A.1917E,  1178,  37  Sup.  Ct.  Rep. 
7,  Ann.  Cas.  1917B,  355,  which,  although 
it  only  actually  decided  that  a  Federal 
district  court  is  without  power  to  order 
that  the  execution  of  a  sentence  of  im- 
prisonment, imposed  by  it  upon  a  plea  of 
guilty,  be  suspended  during  good  behav- 
ior upon  conditions  wholly  extraneous  to 
the  legality  of  the  conviction,  in  effect  al- 
so apparently  denies  the  right  of  Federal 
courts  to  indeteitely  suspend  the  pro- 
nouncing of  sentence.  This  case  was  re- 
lied upon  in  Miner  v.  United  States 
(1917)  —  C.  C.  A.  — ,  244  Fed.  422, 
where  the  power  of  a  Federal  court  to 
pronounce  sentence  several  terms  after 

the  trial  term  was  involved.    The  court, 
L.R.A.1918C. 


after  stating  that  the  principle  was  not 
open  to  dispute  that  the  imposition  of  a 
penalty  by  sentence  is  the  function  of 
the  judicial  department,  and  that  relief 
therefrom  by  pardon  is  exclusively  with- 
in the  executive  department,  said  that 
the  questions  are.  When  has  the  princi- 
ple been  invaded,  and  what  is  the  effect 
of  its  invasion  upon  the  further  jurisdic- 
tion of  the  court  over  an  offender?  and 
further  continued :  "It  is  now  very  gener- 
ally held  that  the  principle  is  invaded 
when  a  court,  by  an  act  done  either  be- 
fore sentence  or  after,  attempts  to  par- 
don a  convict,  or  to  parole  him  when  it 
is  not  vested  with  power  of  parole,  or 
to  parole  him  in  a  manner  different 
from  that  provided  by  law.  That  such 
an  act  is  beyond  the  jurisdiction  of  a 
Federal  court,  and  therefore  invalid, 
has  lately  been  decided  by  the  Supreme 
Court  in  the  Killits  Case.  There  the 
prisoner  had  been  convicted  and  sen- 
tence had  been  imposed.  The  court  then 
ordered  'that  the  execution  of  the  sen- 
tence be,  and  it  is  hereby,  suspended 
during  the  good  behavior  of  the  defend- 
ant, and  for  the  purpose  of  this  case 
the  term  of  this  court  is  kept  open  for 
five  years.'  The  Supreme  Court  held  the 
order  invalid  and  directed  that  it  be  va- 
cated. While  it  is  no  longer  questioned 
that  an  order  of  suspension,  either  of 
sentence  or  of  the  imposition  of  sentence, 
in  the  exercise  of  a  power  of  pardon  or 
parole  not  possessed  by  a  court,  is  in- 
valid, the  courts  are  divided  upon  the 
question  of  the  legal  effect  of  such  an 
invalid  order  upon  the  continued  juris- 
diction of  a  court  to  impose  or  enforce 
a  sentence  after  the  term,  some  holding 
that  jurisdiction  is  lost  by  the  illegal 
act,  others  that  it  is  retained.'* 

*-to  suspend  part. 

Supplementing  note  in  33  L.R.A. 
(N.S.)  115. 

In  State  v.  Burnett  (1917)  —  N.  C. 
— ,  L.R.A.1918A,  955,  93  S.  E.  473,  where 
a  plea  of  nolo  contendere  was  entered 
and  judgment  continued  on  payment  of 
costs,  the  court  was  held  not  precluded 
from  pronouncing  further  sentence,  but 
it  was  stated  that,  of  course,  notice 
should  be  given  and  the  defendant  al- 
lowed a  hearing. 


Statutes  regulAtl»|p  «iiflpeaaioB. 

Supplementing  notes  in  33  L.R.A. 
(N.S.)  136;  39  L.R.A.(N.S.)  243;  and 
L.R.A.1915C,  1170. 

In  Ex  parte  Bates  (1915)  20  N.  M. 
542,  L.R.A.1916A,  1285,  151  Pac.  iy9S,  a 
statute  authorizing  courts  in  their  dis- 
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cretion  to  suspend  any  sentence  imposed 
upon  persons  convicted  of  felony,  upon 
such  terms  and  conditions  as  they  should 
deem  proper,  was  held  not  to  encroach 
upon  the  constitutional  power  of  the 
executive  to  grant  reprieves  and  pardons. 

And  a  like  result  was  reached  in  Mar- 
tin v.  People  (1917)  —  Colo.  — ,  1G8 
Pae.  1171,  where  a  statute  gave  the 
court  pow^er  to  suspend  sentence  upon 
the  giving  of  a  bond  in  cases  involving 
a  conviction  for  nonsupport  of  children, 
and  provided  for  enforcement  of  sen- 
tence in  case  of  breach  of  the  conditions 
of  the  bond. 

In  Casper  v.  State  (1916)  100  Keb. 
367, 160  N.  W.  92,  the  Act  of  1913,  pro- 
viding for  suspension  of  sentence,  was 
held  not  to  extend  to  convictions  for 
robbery  and  larceny  from  the  person, 
and  it  was  held  that  a  court  had  no  pow- 
er in  such  cases  to  suspend  sentence  and 
place  the  defendant  on  probation. 

It  has  been  held  that  a  statute  which 
provides  that  judgment  must  be  pro- 
nounced within  not  less  than  two  days 
nor  more  than  five  days  after  the  ver- 
dict or  plea  of  guilty,  but  that,  for  the 
purpose  of  hearing  and  determining  a 
motion  for  a  new  trial  or  in  arrest  of 
judgment,  this  time  may  be  extended 
not  more  than  ten  days,  and  that  the 
court  may  extend  the  time  not  more  than 
twenty  days  to  consider  the  question  of 
probation,  and  that,  if  the  question  of 
the  defendant's  sanity  is  raised,  the 
court  may  further  extend  the  time  until 
his  sanity  is  determined,  in  effect  pro- 
vides that  the  court  has  no  authority  to 
fix  the  time  for  pronouncing  judgment 
for  a  day  later  than  five  days  after  the 
verdict ;  that,  if  a  motion  for  a  new  trial 
or  in  arrest  of  judgment  is  made,  the 
court  may,  for  the  purpose  of  deciding 
the  same,  extend  the  time  for  ten  days, 
and  that,  where  the  question  of  proba- 
tion is  considered,  the  court  may  for  that 
purpose  extend  the  time  twenty  days; 
but  that  the  provisions  are  not  cumula- 
tive, and  that  the  latest  date  to  which 
the  court  is  authorized  to  extend  the  time' 
for  rendering  judgment,  where  present 
sanity  is  not  involved,  is  a  day  more 
than  twenty-five  dajrs  after  the  return 
of  the  verdict.  Rankin  v.  Superior  Ct. 
(1910)  167  Oai  189, 106  Pac.  718;  People 
V.  Creitser  (1914)  25  CaL  App.  647,  145 
Pac.  109;  People  v.  Okomoto  (1916)  26 
CaL  App.  568,  147  Pac.  598. 

In  Rankin  v.  Superior  Ct.  (Oal.)  su- 
pra, it  was  held  that  the  purpose  of  the 
above  provisions,  and  of  another  section 
providing  that,  if  judgment  is  not  ren- 
dered within  the  time  fi^xed,  or  to  which  it 
L.R.A.1018C. 


is  continued  as  provided  by  the  act,  the 
defendant  shall  be  entitled  to  a  new  trial, 
was  to  prevent  delays  which  occurred  in 
criminal  cases  between  the  time  the  ver- 
dict was  rendered  and  the  time  of  pass- 
ing sentence,  and  that  no  intention  was 
shown  thereby  that  the  lapse  of  time 
and  failure  to  render  judgment  within 
the  time  fixed  should  oust  the  court  of 
further  jurisdiction  to  proceed  in  the 
case,  but  that  it  was  implied  that  the 
court  should  retain  authority  to  order  a 
new  trial  and  proceed  therewith  to  final 
judgment;  and  that,  if  it  should  refuse  a 
new  trial  and  render  judgment  against 
the  defendant  after  the  authorized  time 
had  passed,  its  action  would  be  errone- 
ous, and  the  judgment  would  be  reversed 
if  an  appeal  should  be  taken. 

But  in  People  v.  Okomoto  (CaL)  su- 
pra, a  judgment  pronounced  twenty- 
seven  days  after  conviction  was  sus- 
tained where  no  objection  was  made  at 
the  time  of  pronouncing,  and  no  demand 
was  then  made  for  a  new  trial  upon  the 
ground  that  the  legal  time  limit  had  ex- 
pired. 

And  a  defendant  is  not  entitled  to  a 
new  trial  because  sentence  was  post- 
poned beyond  the  statutory  time,  where 
the  minutes  of  the  court,  as  corrected 
on  the  defendant's  motion,  show  that  the 
postponement  of  the  pronouncing  of 
sentence  was  at  the  request  of  defend- 
ant. People  V.  Vaughn  (1914)  25  Oal. 
App.  736,  147  Pac.  116,  117. 

And  it  has  been  held  that  the  fact  that 
the  court  exceeded  its  authority  by  post- 
poning sentence  beyond  the  time  limited 
by  the  statute,  in  a  case  in  which  the 
defendant  had  pleaded  guilty,  cannot  be 
urged  where  the  defendant  subsequent- 
ly withdrew  his  plea  of  guilty,  and  later 
entered  another  plea  of  guilty  and 
waived  time  for  pronouncing  judgment, 
and  the  court  at  once  pronounced  sen- 
tence.   People  V.  Creitser  (OaL)  supra. 

Under  the  Texas  Suspended  Sentence 
Statute,  providing  that  in  no  case  shall 
sentence  be  suspended  except  when  the 
proof  shall  show,  and  the  jur^  shall 
find  in  their  verdict,  that  the  defendant 
has  never  been  convicted  of  a  felony, 
the  court  has  no  power  to  suspend  sen- 
tence unless  a  plea  for  suspended  sen- 
tence is  filed  prior  to  the  beginning  of 
the  trial;  and  a  recommendation  of  the 
jury  for  suspended  sentence  is  properly 
ignored  where  such  a  plea  was  not  filed, 
and  the  recommendation  in  such  a  case 
is  mere  surplusage.  Bessett  v.  State 
(1915)  78  Tex.  Crim.  Rep.  110,  180  S. 
W.  249. 

Under  thia  law  the  court  cannot  sua- 
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pend  sentence  unless  the  jury  recommend 
it  to  do  so,  and  if  they  fail  to  agree  as  to 
whether  sentence  should  be  suspended, 
the  verdict  is  incomplete  and  insufficient 
to  support  a  judgment.  Mills  v.  State 
(1914)  74  Tex.  Crim.  Rep,  137,  168  S. 
W.  88. 

Under  this  statute  the  defendant  must 
prove  that  he  has  never  before  been  so 
convicted  of  a  felony,  and  where  he  gives 
no  proof  of  this  fact  the  court  should 
not  submit  the  issue  of  suspended  sen- 
tence to  the  jury.  Holland  v.  State 
(1916)  —  Tex.  Crim.  Rep.  — ,  187  S.  W. 
944  J  Waters  v.  State  (1917)  —  Teix. 
Crim.  Rep.  — ,  196  S.  W.  636. 

Under  this  act  the  jury  must  first  find 
whether  the  defendant  has  before  been 
convicted  of  a  felony,  and  if  they  find 
in  the  affirmative  no  further  inquiry 
can  be  made;  but  if  they  find  in  the 
negative  they  should  then  consider 
whether  the  evidence  justifies  a  suspen- 
sion of  sentence,  and  this  question  is  not 
for  the  court,  and  it  is  not  therefore  er- 
ror to  submit  it  to  the  jury.  Coleman 
V.  State  (1916)  —  Tex.  Crim.  Rep.  — , 
185  S.  W.  13. 

The  Texas  statute  with  reference  to 
suspended  sentence  does  not  apply  to 
convictions  for  murder,  and  in  a  case 
where  the  court  does  not  submit  the  is- 
sue of  manslaughter,  but  only  that  of 
murder,  a  refusal  to  submit  a  plea  for 
suspension  of  sentence  is  proper.  Bovd 
V.  State  (1915)  78  Tex.  Crim.  Rep.  28, 
180  S.  W.  230;  Rose  v.  State  (1916)  — 
Tex,  Crim.  Rep.  — ,  186  S.  W.  202. 

In  State  v.  Fulco  (1915)  136  La.  843, 
67  So.  925,  a  statute  providing  that,  in 
case  of  a  conviction  of  a  misdemeanor, 
the  court  might  suspend  sentence  if  it 
should  find  that  the  defendant  had  never 
before  been  convicted  of  a  felony  or 
misdemeanor,  and  that  it  should  permit 
testimony  as  to  the  general  reputation 
of  the  defendant  and  as  to  whether  he 
had  been  so  convicted,  was  held  to  re- 
late to  the  suspension  of  sentence,  and 
not  to  the  conviction  or  sentence,  and  it 
was  held  that  the  sentence  of  one  con- 
victed of  a  misdemeanor  before  the  pas- 
sage of  the  act  might  be  suspended. 

And  under  this  act  it  has  been  held 
that  a  defendant  is  not  estopped  and 
precluded  from  obtaining  the  benefit  of 
it  by  a  failure  to  offer  evidence  of  good 
reputation  during  the  trial,  but  that 
there  is  no  good  reason  why  the  judge 
should  not  be  permitted  to  consider  an 
application  for  a  suspension  of  sentence 
after  conviction,  and  hear  evidence  as 
to  whether  the  defendant  had  ever  be- 
fore been  convicted  and  as  to  his  gener- 
L.R.A.1918C. 


al  reputation.  State  v.  Serio  (1916)  138 
La.  678,  70  So.  609;  State  v.  Defatta 
(1916)  138  La.  1092,  70  So.  195. 

But  under  this  act  the  court  has  no 
power  to  suspend  sentence  without  hav- 
ing heard  testimony  as  to  the  general 
reputation  of  the  accused,  or  as  to  his 
having  before  been  convicted  of  a  felony 
or  a  misdemeanor.  State  v.  Garland 
(1916)  140  La.  402,  73  So.  246. 

Power  to  sentence  after  snapension. 

Supplementing  notes  in  33  L.R.A. 
(N.S.)  117,  and  L.R.A.1915C,  1172. 

The  decision  in  State  v.  Tripp  (1914) 
168  N.  0.  150,  83  S.  E.  630,  set  out  in  the 
prior  annotation,  was  regarded  as  eon- 
trolling  in  State  v.  Johnson  (1915)  169 
N.  C.  311,  84  S.  E.  767,  where  a  court 
which  had  continued  the  prayer  for 
judgment  "upon  condition  of  good  be- 
havior" was  held  authorized  to  pro- 
nounce judgment  and  sentence  upon 
breach  of  the  condition. 

And  in  Ex  parte  Bates  (1915)  20  N. 
M.  542,  L.R.A.1916A,  1285,  151  Pac.  698, 
it  was  held  that  a  court  having  power  to 
make  an  order  suspending  the  execution 
of  sentence  in  criminal  cases  necessarily, 
upon  a  violation  of  such  order,  has  the 
power  to  revoke  the  same  and  commit 
the  accused. 

And  in  State  v.  Greer  (1917)  —  N.  C. 
— ,  92  S.  E.  147,  a  trial  judge  was  held  to 
have  power  to  suspend  sentence  in  a 
criminal  case  upon  certain  conditions, 
and  to  later  give  it  effect  upon  breach 
of  the  conditions.  And  it  was  held  that 
it  was  the  judge's  right  to  determine 
whether  there  had  been  a  breach  of  a 
condition  by  reason  of  the  defendant's 
having  again  violated  the  law,  and  that 
he  was  not  bound  by  the  verdict  of  a 
jury  acquitting  the  defendant  in  anoth- 
er prosecution. 

In  Com.  V.  Miller  (1916)  63  Pa.  Super. 
Ct.  548,  it  was  held  within  the  power 
of  the  court  to  order  the  rearrest  of  a 
defendant  whose  sentence,  after  convic- 
tion of  streetwalking,  had  been  suspend- 
ed and  probation  granted  under  the  Act 
of  June  19,  1911,  P.  L.  1055,  for  a  fail- 
ure to  comply  with  the  conditions  of 
probation,  and  to  impose  sentence  with- 
out a  readjudication  of  the  question 
whether  the  defendant  was  guilty  of 
streetwalking,  since  the  court  was  mere- 
ly imposing  the  sentence  which  had  been 
suspended  at  the  time  her  guilt  was  ad- 
judicated. 

In  Neace  v.  Com.  (1915)  165  Ky.  739. 
178  S.  W.  1062,  the  court  was  held  to 
have  power  to  sentence  at  a  term  subse- 
quent to  that  at  which  a  conviction  was 
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had,  and  the  fact,  in  a  case  where  the 
jury  had  found  the  defendant  guilty  and 
fixed  punishment  at  life  imprisonment, 
that  through  inadvertence  the  court 
failed  to  pronounce  judgment  at  the 
trial  term,  or  the  clerk  to  enter  it,  was 
held  not  to  materially  prejudice  the  de- 
fendant's right  where  judgment  and 
sentence  were  pronounced  at  the  follow- 
ing term. 

And  in  Beaubein  v.  State  (1917)  — 
Okla.  Grim.  Rep.  — ,  165  Pac.  213,  a 
judgment  and  sentence  entered  over  fifty 
days  after  a  verdict  was  returned  were 
sustained,  it  appearing  that  a  motion  for 
a  new  trial  had,  been  pending,  and  that 
on  the  day  fixed  for  pronouncing  judg- 
ment the  defendant  was  a  fugitive. 

And  in  Miller  v.  United  States  (1913) 
41  App.  D.  0.  52,  where  a  rule  of  court 
provided  that  each  term  should,  as  to 
any  particular  case,  be  continued  until 
the  final  disposition  of  any  motion  sea- 
sonably filed  therein,  it  was  held  that  the 
court,  after  a  verdict  of  guilty  on  two 
indictments  which  were  consolidated 
and  tried  together,  and  an  appeal  taken 
from  a  conviction  on  one,  did  not  lose 
jurisdiction  to  act  further  with  respect 
to  the  other  by  continuing  the  govern- 
ment's motion  for  sentence  thereon. 

In  Miner  v.  United  States  (1917)  — 
C.  C.  A.  — ,  244  red.  422,  where  the 
power  of  the  court  to  sentence  after 
postponing  sentence  for  a  number  of 
terms  was  involved,  it  was  held  that,  if 
the  court's  purpose  in  postponing  sen- 
tence was  incident  to  the  administration 
of  justice  within  its  conceded  powers, 
and  its  orders  were  unconditional  and 
for  definite  periods,  the  court  had  juris- 
diction to  impose  sentence  at  a  term  aft- 
er the  trial  term,  and  where  it  appeared 
that  sentence  had  been  regularly  post- 
poned from  term  to  term,  and  recog- 
niisances  given  and  appearance  made, 
and  that  the  postponements  were  made 
upon  application  of  the  defendant,  and 
against  objection  by  the  government, 
and  there  was  nothing  to  show  that  the 
postponements  were  conditional,  it  was 
held  that  it  should  not  be  assumed  that 
the  court  was  actuated  by  unlawful  con- 
siderations, but  that  it  would  be  assumed 
that  the  postponements  were  made  for 
a  lawful  purpose,  and  that,  this  being 
so,  the  order  of  postponement  was  valid, 
and  that  the  court  had  jurisdiction  to 
sentence  at  a  subsequent  term. 

In  People  ex  rel.  Valiant  v.  Patton 
(1917)  221  N.  Y.  409,  117  N.  E.  614,  a 
section  of  the  Criminal  Code  providing 
that  the  court  before  whom  one  is  con- 
victed and  placed  on  probation  may 
L.R.A.1018C. 


revoke  such  probation,  and  upon  such 
revocation,  "if  the  sentence  has  been 
suspended,  pronounce  judgment  at  any 
time  thereafter  within  the  longest 
period  for  which  the  defendant  might 
have  been  sentenced,"  was  held  in 
conflict  with  another  section  provid- 
ing that  the  period  of  probation 
in  the  case  of  one  convicted  of  a 
misdemeanor  should  not  exceed  two 
years,  and  that  the  court,  in  case  of  vio- 
lation of  the  probationary  terms,  might 
impose  any  penalties  which  might  have 
been  imposed  before  placing  the  defend- 
ant on  probation;  and  the  court  was 
held  not  to  have  lost  power  to  sentence 
one  convicted  of  a  misdemeanor,  who 
could  only  have  been  sentenced  for  a 
term  of  one  year,  by  reason  of  the  fact 
that  one  year  from  the  time  of  convic- 
tion had  elapsed  before  the  probation 
was  revoked  and  sentence  pronounced. 

In  Ex  parte  Lawson  (1915)  76  Tex. 
Crim.  Rep.  419,  175  S.  W.  698,  it  was 
held  that  a  trial  court  had  a  right  to 
set  aside  a  judgment  suspending  sen- 
tence only  upon  final  judgment  of  con- 
viction of  a  felony  in  another  case,  and 
that  an  order  setting  aside  a  judgment 
suspending  sentence,  made  after  a  con- 
viction of  other  offenses  in  the  trial 
court,  but  pending  appeals  thereof,  was 
unauthorized. 

It  will  be  noticed  that  in  Lucbro  v. 
McManus,  ante,  549,  it  was  decided 
that  a  convict  whose  sentence  had  been 
suspended  during  good  behavior  was  en- 
titled to  notice  and  an  opportunity  to  be 
heard  upon  the  question  whether  he  had 
violated  the  condition,  as  this  involved 
a  question  of  fact ;  but  the  court  decided 
that  no  particular  formalities  need  be 
observed  in  determining  the  question, 
and  that  the  defendant  was  not  entitled 
to  a  jury  trial  except  upon  the  question 
of  his  identity,  if  this  question  was 
raised. 

There  appears  to  be  little  authority 
on  the  point  involved  in  this  case. 

In  State  v.  Burnett  (1917)  —  N.  0.  — , 
L.R.A.1918A,  955,  93  S.  E.  473,  where 
the  right  to  pronounce  further  sentence, 
after  continuing  judgment  on  payment 
of  costs,  was  upheld,  the  court  stated 
that  of  course  notice  should  be  given  to 
the  defendant  and  a  hearing  allowed. 

It  was  held  in  State  v.  Burnette  (1917) 
—  N.  0.  — ,  91  S.  E.  364,  that,  under 
chap.  180  of  the  Public  Laws  of  1907, 
creating  the  criminal  court  of  Pasquo- 
tank county,  hearings  as  to  compliance 
with  the  conditions  of  a  suspended  sen- 
tence were  required  to  be  had  in  open 
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court,  and  could  not  be  held  in  the  pri- 
vate law  office  of  a  justice  of  the  court. 

Poiver  to  stay  es;eontlon  of  senieBce. 

Supplementing  notes  in  33  L.R.A. 
(N.S.)  119;  39  L.R.A.(N.S.)  244;  and 
L.R.A.1915C,  1173.  i 

In  Ex  parte  United  States  (1916)  242 
U.  S.  27,  61  L.  ed.  129,  L.R.A.1917E, 
1178,  37  Sup.  Ct.  Rep.  7,  Ann.  Gas. 
1917B,  355,  a  Federal  district  court  was 
held  to  have  no  power,  either  inherent, 
at  common  law,  or  by  statute,  to  order 
that  the  execution  of  a  sentence  to  im- 
prisonment, imposed  by  it  upon  a  plea  of 
guilty,  be  suspended  indefinitely  during 
good  behavior,  upon  considerations  whol- 
ly extraneous  to  the  legality  of  the  con- 
viction. 

The  right  of  a  trial  court  to  suspend 
sentence  was  recognized  in  Pensacola 
Lodge  V.  State  (1913)  —  Fla.  — ,  77  So. 
613,  but  it  was  held  to  have  no  power 
to  suspend  the  execution  of  a  sentence 
already  imposed,  except  for  the  purpose 
of  giving  effect  to  an  appeal,  or  in  cases 
where  cumulative  sentences  are  imposed, 
and  in  some  cases  of  necessity  or  emer- 
gency. 

And  in  People  v.  Boehm  (1917)  176 
App.  Div.  401, 163  N.  Y.  Supp.  22,  it  was 
held  that  there  was  no  authority  in  ei- 
ther  the  Code  of  Criminal  Procedure  or 
the  Penal  Law,  or  in  any  other  statutes 
of  New  York,  which  authorized  a  court 
to  indefinitely  suspend  the  execution  of 
a  sentence  after  it  had  been  pronounced. 
In  this  case  an  order  revoking  the  sus- 
pension of  execution  of  sentence,  and 
directing  its  execution,  was  upheld,  there 
being  no  limitation  of  time  by  statute 
within  which  such  an  order  might  be 
made. 

And  in  People  ex  rel.  Hirschberg  v. 
Seeger  (1917)  179  App.  Div.  792,  166 
N,  Y.  Supp.  913,  the  court  was  held  to 
have  no  power  to  suspend  the  execution 
of  sentence  of  one  convicted  of  a  viola- 
tion on  the  Liquor  Tax  Law,  and  an  or- 
der entered  in  (1917)  100  Misc.  51,  165 
N.  Y.  Supp.  32,  vacating  an  order  sus- 
pending the  sentence  of  imprisonment 
imposed,  was  affirmed. 

And  in  People  v.  Shattuck  (1916)  274 
m  491,  113  N.  E.  921,  it  was  held  that 
the  execution  of  sentence  could  not  be 
indefinitely  suspended. 

And  a  judge  of  the  superior  court 
was  held  in  Cook  v.  Jenkins  (1917)  146 
Ga.  704,  92  S.  E.  212,  to  have  no  au- 
thority to  suspend  execution  of  a  sen- 
tence imposed  in  a  criminal  case,  ex- 
cept incidentally  to  a  review  of  the 
L.R.A.1918C. 


judgment  under  which  the  sentence  ^aa 
imposed. 

In  People  v.  Von  Den  Corput  (1917) 
177  App.  Div.  682,  164  N.  Y.  Supp.  987, 
where  a  statute  provided  that  no  court 
or  officer  other  than  the  governor  can 
reprieve  or  suspend  the  execution  of  a 
defendant  sentenced  to  the  punishment 
of  death,  the  appellate  division  was  held 
to  have  no  power  to  stay  the  execution 
of  a  sentence  of  one  convicted  of  mur- 
der in  the  first  degree. 

In  People  v.  Kaiser  (1916)  95  Misc. 
681,  159  N.  Y.  Supp.  322,  however,  the 
power  of  the  court  to  suspend  the  execu- 
tion of  sentence  was  upheld,  and  where 
the  execution  of  a  penitentiary  sentence 
was  suspended,  and  no  reference  viras 
made  to  a  release  on  probation,  the  de- 
fendant was  held  to  have  had  the  bene- 
fit only  of  a  common-law  suspension  of 
the  execution  of  sentence,  and  not  of  a 
probation  under  the  statute,  and  it  Avas 
held  that,  upon  revocation  of  the  suspen- 
sion of  sentence,  it  remained  only  to 
carry  out  the  terms  of  the  original  sen- 
tence. 

—  power  to  stay  exeevtion  of  paz^ 

In  Cook  V.  Jenkins  (1917)  146  Ga, 
704,  92  S.  E.  212,  where  a  defendant 
was  convicted  of  a  misdemeanor  and  a 
sentence  was  imposed  directing  that  he 
be  confined  to  the  county  jail  for  a  term 
of  six  months,  to  be  discharged  on  the 
payment  of  a  certain  fine,  and  also  that 
he  serve  a  stated  time  in  the  chain  g'ang, 
but  that  this  latter  penalty  be  suspend- 
ed on  condition  that  the  accused  should 
leave  the  state,  it  was  held  that  so  much 
of  the  sentence  as  imposed  the  penalties 
was  legal,  but  that  that  part  which  re- 
lated to  the  suspension  of  the  penalty 
of  serving  on  the  chain  gang  was  illegal. 

In  Williams  v.  State  (1916)  125  Ark. 
287,  L.R.A.1917B,  586,  188  S.  W.  826, 
it  was  held  that  a  court  which  sentenced 
one  convicted  of  murder  could  not.  after 
he  had  begun  to  serve  his  sentence,  sus- 
pend it  for  the  purpose  of  punishing 
him  for  contempt  for  refusal  to  testify 
in  another  case,  the  court  stating  that 
the  court  was  without  power  to  separate 
the  sentence  into  parts  for  the  purpose 
of  giving  time  to  punish  for  other  crimes. 

In  State  v.  Teal  (1918)  —  S.  C.  — 
95  S.  E.  69,  a  statute  provided  that  the 
circuit  judges  should  have  power  in  their 
discretion  to  suspend  sentences  imposed 
by  them,  upon  such  terms  and  conditiorts 
as  in  their  judgment  might  be^.fit  and 
proper,  and  a  suspension  of  execution 
of  part  of  a  sentence  imposed  in  a  prose- 
cution for  seduction,  on  condition  th&t 
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the  defendant  pay  a  certain  6um  per , 
year  for  the  support  of  the  child,  was 
held  within  the  power  of  the  court,  and 
was  not  invalid  on  the  ground  that  it 
was  an  additional  penalty,  the  court 
stating  that  if  the  condition  named  for 
suspension  was  too  hard  the  defendant 
might  accept  the  full  term  of  sentence, 
and  that  if  the  condition  for  suspension 
was  agreeable  he  might  accept  it;  that 
in  either  event  no  larger  penalty  was 
put  upon  him,  but  that  he  had  the  ad- 
vantage of  election  between  the  penal- 
ties. 

In  State  ex  rel.  Hallanan  v.  Thomp- 
son (1917)  —  W.  Va.  — ,  93  S.  E.  810, 
a  statute  providing  that  trial  courts  or 
a  justice  before  whom  any  person  was 
convicted  "might,  for  good  cause  shown, 
release  such  defendant  from  such  im- 
prisonment, and  suspend  the  payment  of 
fine  and  costs,"  taken  in  connection  with 
other  provisions  requiring  convicts  to 
work  on  the  road,  was  held  to  provide 
for  a  suspension  of  so  much  of  a  judg- 
ment only  as  required  a  prisoner  to  work 
on  the  public  road,  and  not  to  author- 
ize a  release  of  any  part  of  a  jail  sen- 
tence imposed  as  punishment  for  an  of- 
fense. The  court  stated  that  it  did  not 
construe  the  statute  as  authorizing  a 
court  to  suspend  a  jail  sentence  once  im- 
posed as  a  penalty  for  an  offense,  and 
that  if  this  was  its  meaning  it  would 
be  void  as  in  conflict  with  the  provisions 
of  the  Constitution  limiting  the  power 
to  remit  fines  and  penalties  and  to  grant 
pardons  to  the  governor. 

Poirer  to  enforce  after  stay  of  ezeev- 
tion. 

Supplementing  notes  in  33  L.R.A. 
rN.S.)  121;  39  L.R.A.(N.S.)  244;  and 
L.R.A.1915C,  1174. 

In  People  v.  Shattuck  (1916)  274  HI. 
491,  113  N.  E.  921,  where  the  court, 
after  conviction  and  sentence  imposing 
a  fine  and  a  term  of  imprisonment,  de- 
layed for  six  years  to  act  upon  the  de- 
fendant's motion  to  vacate  the  order  of 
jail  sentence,  it  was  held  to  have  no 
power  to  enforce  that  part  of  the  sen- 
tence, as  it  could  not  indefinitely  sus- 
pend the  execution  of  sentence.  And  in 
this  case,  where  the  defendant  was  also 
sentenced  to  pay  a  fine  and  his  confine- 
ment in  jail  ordered  until  the  fine  was 
paid,  the  court  was  held  to  have  no 
power  to  enforce  this  part  of  the  sen- 
tence, it  having  delayed,  as  above  stated, 
for  six  years  to  act  upon  the  defendant's 
motion  to  vacate  the  order  of  jail  sen- 
tence, and  having  failed  to  order  execu- 
tion to  issue  to  collect  the  fine. 
L.R.A.1918C. 


But  in  People  ex  rel.  Pasco  v.  Trombly 
(1916)  173  App.  Div.  497,  160  N.  Y. 
Supp.*67,  it  was  held  that  the  court  did 
not,  by  suspending  the  execution  of  sen- 
tence upon  condition  that  the  defendant 
leave  the  county  within  ten  days  and 
remain  away  therefrom  for  ten  years, 
lose  jurisdiction  to  enforce  the  original 
sentence,  notwithstanding  these  condi- 
tions required  proof  to  show  a  breach 
of  them.  The  court  stated  that  it  was 
probably  not  a  valid  exercise  of  discre- 
tion to  suspend  sentence  upon  condition 
that  the  defendant  take  himself  without 
the  jurisdiction  of  the  court,  but  that  the 
fact  that  it  erred  in  prescribing  a  condi- 
tion did  not  operate  to  make  the  grant- 
ing of  the  favor  equivalent  to  a  pardon 
for  the  offense,  and  that,  the  defendant 
being  within  the  jurisdiction  of  the  court, 
it  was  proper  at  any  time  to  revoke  the 
order  suspending  the  execution  of  sen- 
tence. 

In  State  v.  Jenncss  (1917)  —  Me.  — y 
100  Atl.  933,  it  was  held  that,  under 
Rev.  Stat.  chap.  137,  §  12,  the  court  has 
authority  to  suspend  the  execution  of 
sentence  and  place  a  defendant  on  pro- 
bation, and  if  it  finds  that  he  has  violat- 
ed the  terms  of  his  probation,  to  decree 
the  probation  ended,  and  if  the  ease  has 
been  continued  for  sentence,  to  impose 
sentence,  and  in  other  eases  order  com- 
pliance with  the  original  sentence;  but 
that  in  cases  where  sentence  has  been 
imposed  the  court  is  authorized,  on  de- 
claring the  probation  ended,  only  to  or- 
der the  original  sentence  executed,  and 
it  cannot  direct  that  a  mittimus  issue 
after  the  expiration  of  a  sentence  which 
the  def^idant  is  serving  in  another  case. 

In  State  v.  Charles  (1917)  —  fl.  0. 
— ,  93  S.  E.  134,  where  part  of  the  fine 
and  all  the  penalty  of  hard  labor 
fixed  by  a  sentence  in  a  prosecution  for 
violating  the  dispensary  law  was  sus- 
pended during  good  be]piavior,  and  the  de- 
fendant was  subsequently  convicted  by 
a  jury  of  disorderly  conduct,  and  assault 
and  battery,  a  judge  other  than  the  one 
which  suspended  the  sentence  was  held 
to  have  jurisdiction  to  order  the  sus- 
pended portion  of  the  sentence  to  be 
carried  into  effect.  The  court  stated 
that  there  was  no  ex  parte  hearing;  that 
the  defendant  was  served  with  notice, 
and  declined  to  take  part  in  the  hear- 
ing further  than  to  plead  to  the  jurisdic- 
tion; and  that  he  had  had  his  day  in 
court  and  could  not  complain. 

In  Ex  parte  Taggert  (1916)  —  Okla^ 
Crim.  Rep.  — ,  158  Pac.  288,  the  court 
held  that,  assuming  that  a  police  judge 
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has  power  to  grant  paroles  or  suspend 
sentence,  yet  that,  before  he  can  make 
conditions  binding  upon  one  convicted, 
the  latter  must  consent  to  them,  a  de- 
fendant whose  sentence  to  imprisonment 
was  suspended  without  his  application 
or  consent,  until  he  was  convicted  of 
another  offense,  could  not,  after  the  term 
of  imprisonment  fixed  had  expired,  be 
imprisoned  for  a  breach  of  the  condition. 


But  where  a  defendant  at  his  own 
request  has  obtained  a  suspension  of 
the  execution  of  his  sentence  as  to  im- 
prisonment during  his  good  behavior,  he 
caimot  object  to  an  order  that  the  sen- 
tence of  imprisonment  be  enforced,  al- 
though it  was  made  after  the  period 
originally  fixed  had  expired.  Hunt  v. 
State  (1917)  —  Ind.  — ,  117  N.  E.  856. 

J.  T.  W. 


CALIFORNIA  SUPREME  COURT. 

(In  Banc.) 

COUNTY  OF  SANTA  BARBARA,  Appt., 

V. 

DOMENICA  L.  JANSSENS  et  al.,  Respts. 

(—  Cal.  — ,  169  Pac.  1025. ) 

Officer  —  inorea«e  of  salary  —  payment 
of  assistant. 

1.  Under  a  constitutional  provision  for- 
bidding the  increase  of  the  salary  of  an 
ofBcer  during  his  term,  the  county  cannot, 
when  the  lej^islature  requires  a  sheriff 
whose  salary  is  fixed  by  law  to  provide  a 
woman  caretaker  for  female  prisoners,  make 
appropriation  for  her  compensation  out  of 
the  public  fund. 

For  other  oases,  see  Offioers,  II,  h,  in  Dig. 

Sheriff  -—  salary  •^  compensation  of  as- 
sistant. 

2.  A  legislative  requirement  that  the 
sheriff  shall  designate  some  suitable  woman 
to  have  supervision  of  female  prisoners 
does  not  affect  the  operation  of  a  statutory 
requirement  that  the  sheriff's  salary  shall 
be  full  compensation  for  all  services  ren- 
dered by  him,  his  deputies,  and  assistants. 
For  other  oasee,  see  Officers,  II.  h,  in  Dig. 

1-52  N.  8. 

Assumpsit  -"  who  liable  for  money  paid. 

3.  Money  illegally  paid  by  a  county  to  a 
sheriff's  assistant  cannot  be  recovered  from 
the  sheriff  under  a  statute  authorizing  an 
action  against  the  person  or  persons  to 
whom  money  shall  have  been  paid  without 
authority  oif  law,  although  the  Constitu- 
tion prohibits  the  increase  of  the  sheriff's 
salary  during  his  term  of  office. 

For  other  cases,  see  Assumpsit,  II.  o,  8,  in 
Dig.  1-52  N.  8. 

(December  31,  1917.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Santa  Barbara 
County  in  favor  of  defendants  in  an  action 
brought  to  recover  money  paid  to  defendant 

I,  -  -       ------        -    —    -  .        - -    ,- 

Note.  —  For  provision  for  compensation 
of  additional  deputy  or  assistant  as  viola- 
tion of  constitutional  inhibition  of  increase 
of  officer's  salary  during  term,  see  annota- 
tion following  this  case,  post,  561. 
L.R.A.1918C. 


Janssens,  without  authority  of  law,  for  serv- 
ices rendered  by  her  as  jail  matron. 
Affirmed  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs.  TJ.  S.  Webb,  Attorney  General, 
E.  W.  Squier,  Fred  H.  Schaner,  and  G. 
H.  Gould,  for  appellant: 

The  requirement  of  §  1616  of  the  Penal 
Code  for  the  designation  of  a  jail  matron, 
whether  she  was  regarded  as  a  deputy  or  a 
paid  employee,  created  an  expense  that 
should  have  been  paid  from  the  sheriff's 
salary  under  the  existing  law. 

Crockett  v.  Mathews,  157  Cal.  157,  106 
Pac.  675;  Miller  v.  Kister,  68  Cal.  142,  8 
Pac.  813;  State  ex  rel.  Scott  v.  Trousdale,  16 
Nev.  357;  Calaveras  County  v.  Poe,  167  Cal. 
519,  140  Pac.  23;  Dougherty  v.  Austin,  i)4 
Cal.  603,  16  L.R.A.  161,  28  Pac.  834,  29  Pac. 
1092 ;  Humiston  v.  Shaffer,  145  Cal.  195,  78 
Pac.  651;  Elder  v.  Garey,  19  Cal.  App.  776, 
127  Pac.  826;  Hanson  v.  Underbill,  12  Cal. 
App.  546,  107  Pac.  1016;  Applestill  v.  Gary, 
18  Cal.  App.  387,  123  Pac.  228;  Agard  v. 
Shaffer,  141  Cal.  725,  75  Pac.  343. 

If  it  be  assumed  that  §  1616,  Penal  Code, 
imposes  additional  duties  upon  the  sheriff 
and  that  to  allow  him  compensation  for  such 
additional  duties  would  not  work  an  in- 
crease in  his  compensation  within  the  inhibi- 
tion of  the  Constitution,  still  the  county  was 
not  liable  for  the  services  of  the  matron, 
as  such  expense  is  not  made  by  the  statute 
a  county  charge. 

State  ex  rel.  Kranich  v.  Supple,  22  Mont. 
184,  66  Pac.  20;  Mechem,  Pub.  Off.  855, 
858,  et  seq.;  29  Cyc.  1422,  1423;  Petersen  t. 
Butte,  44  Mont.  401,  120  Pac.  483,  Ann.  Cas. 
1913B,  538;  Wight  v.  Meagher  County,  16 
Mont.  479,  41  Pac.  271 ;  Humiston  v.  Shaf- 
fer, 145  Cal.  195,  78  Pac.  651;  Irwin  v. 
Yuba  County,  119  Cal.  686,  52  Pac.  35; 
Jones  V.  Lucas  County,  57  Ohio  St.  189,  63 
Am.  St.  Rep.  710,  48  N.  E.  882;  Johnson  v. 
Black,  103  Va.  477,  68  L.R.A.  264,  106  Am. 
St.  Rep.  890,  49  S.  E.  633. 

The  sheriff  is  liable  for  a  misappropria- 
tion of  public  money  in  aiding  to  authorize 
the  payment  of  these  claims. 

Huntington  County  v.  Heaaton,  144  Ind. 
I  583,  65  Am.  St.  Rep.  192,  41  N.  £.  457,  43 
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X.  £.  651 ;  Jones  v.  Lucas  County,  57  Ohio 
St.  181),  63  Am.  St.  Rep.  710,  48  N.  E.  882; 
Calaveras  County  v.  Poe,  167  Cal.  519,  140 
Pac.  23;  Hartwell  v.  Waukesha  County,  43 
Wis.  311;  Croasen  ▼.  Wasco  County,  6  Or. 
215. 

Messrs.  Can  field  &  Starbuck,  for  re- 
spondents : 

Section  1616  of  the  Penal  Code  of  Cali- 
fornia is  not  unconstitutional  when  inter- 
preted as  providing  for  the  rendering  by  a 
new  employee  directly  to  the  county,  at  the 
county's  expense,  of  services  that  were  form- 
erly included  among  the  duties  of  the  sheriff. 

Dougherty  v.  Austin,  04  Cal.  601,  61 
L.R.A.  16l'  28  Pac.  834,  29  Pac.  1092; 
Miner  v.  Solano  County,  26  Cal.  115;  Mil- 
ler V.  Kister,  68  Cal.  142,  8  Pac.  813;  Pennie 
V.  Reis,  80  Cal.  266,  22  Pac.  176;  Crockett 
V.  .^fathews,  167  Cal.  153,  106  Pac.  675; 
State  ex  rei.  Scott  v.  Trousdale,  16  Nev. 
357;  Newman  v.  Lester,  11  Cal.  App.  577, 
105  Pac.  786;  Reals  v.  Smith,  8  Wyo.  159, 
^6  Pac.  690. 

Section  1616  of  the  Penal  Code  of  Call 
fornia,  correctly  interpreted,  provides  for 
the  rendering  by  a  new  employee  directly 
to  the  county,  at  the  county's  expense,  of 
•services  that  were  formerly  included  among 
the  duties  of  the  sheriff. 

Fernandez  v.  Winnebago  County,  63  Wis. 
^7,  10  N.  W.  447 ;  Tulare  County  v.  May, 
118  Cal.  303,  50  Pac.  627;  United  States  v. 
Maurice,  2  Brock.  96,  Fed.  Cas.  No.  15,747 ; 
Patton  V.  Board  of  Health,  127  Cal.  388,  78 
Am.  St  Rep.  66,  59  Pac.  702;  Lindsey  v. 
Atty.  Qen.  33  Miss.  608;  Olmstead  v.  New 
York,  10  Jones  &  S.  481;  United  States  v. 
Oermaine,  99  U.  S.  508,  25  L.  ed.  482 ;  Peo- 
ple ex  rel.  Throop  v.  Langdon,  40  Mich.  673 ; 
White  V.  Alameda,  124  Cal.  96,  66  Pac.  795; 
Doyle  V.  Raleigh,  89  N.  C.  133»  45  Am.  Rep. 
677;  State  ex  rel.  Lewis  v.  Board  of  Public 
Works,  51  N.  J.  L.  240,  17  Atl.  112;  Mc- 
Daniel  v.  Yuba  County,  14  Cal.  444 ;  People 
ex  rel  Atty.  Gen.  v.  Wheeler,  136  Cal.  652, 
69  Pac.  435;  Jones  v.  Lucas  County,  67 
Ohio  St.  189,  63  Am.  St.  Rep.  710,  48  N.  £. 
882;  Johnson  v.  Black,  103  Va.  477,  68 
L.R.A.  264,  106  Am.  St.  Rep.  890,  49  S.  E. 
633;  Irwin  v.  Yuba  County,  119  Cal.  686, 
o2  Pac.  35 ;  Kelley  v.  Multnomah  County,  18 
Or.  356,  22  Pac.  1110;  San  Juan  County  v. 
TuUey,  17  Colo.  App.  113,  67  Pac.  346. 

Sloss,  J.,  delivered  the  opinion  of  the 
court: 

Demurrers  to  the  complaint  as  amended 
having  been  sustained,  and  the  plaintiff  de- 
-clining  to  further  amend,  judgment  was  en- 
tered in  favor  of  the  defendants.  From  this 
judgment  the  plaintiff  appeals. 

The  facts  alleged,  taken  in  connection 
^ith  certain  statutory  provisions,  present 
X.R.A.1918C. 


this  situation:  The  defendant  Nat  Stewart 
was  sheriff  of  the  county  of  Santa  Barbara 
for  a  term  commencing  on  the  2d  day  of 
January,  1912.  The  defendant  the  Title 
Guaranty  &  Surety  Company  was  the  surety 
on  Stewart's  official  bond.  When  Stewart 
took  office  his  salary  as  sheriff  was  fixed  by 
the  Political  Code  at  $6,000  per  annum. 
Section  4246,  subd.  2,  amended  1909.  Sec- 
tion 4290  of  the  same  Code  provided  that 
"the  salaries  and  fees  provided  in  tliis  title 
shall  be  in  full  compensation  for  all  serv- 
ices of  every  kind  and  description  rendered 
by  the  officers  named  in  this  title,  .  .  . 
their  deputies  and  assistants,  .  .  .  and 
all  deputies  employed  shall  be  paid  by  their 
principals  out  of  the  salaries  provided  in 
this  title,  unless  in  this  title  otherwise  pro- 
vided." 

There  was  no  provision  for  payment  by 
the  county  of  any  compensation  to  the  depu- 
ties or  assistants  of  the  sheriff. 

Section  1616  was  added  to  the  Penal  Code 
by  act  approved  April  15,  1911,  after  the 
commencement  of  Stewart's  term.  This  sec- 
tion reads:  '^Whenever  any  female  prisoner 
or  prisoners  are  confined  in  any  county  jail 
in  this  state,  and  no  regular  jail  matron 
has  been  appointed,  there  shall  be  desig- 
nated by  the  sheriff  some  suitable  woman 
who  shall  have  immediate  care  of  such 
female  prisoner  or  prisoners.  Such  female 
prisoners  shall  be  so  kept  that  they  cannot 
see  or  be  seen  by,  or  converse  with,  any  male 
prisoners  confined  in  said  jail,  and  it  shall 
be  unlawful  for  any  male  officer  or  jailer 
to  search  the  person  of  any  female  prisoner, 
or  to  enter  into  the  room  or  cell  occupied 
by  any  female  prisoner,  except  in  the  com- 
pany of  such  matron  or  woman  having  the 
care  of  such  female  prisoner." 

During  the  years  1912,  1913,  and  1914, 
there  were  female  prisoners  confined  in  the 
county  jail  of  said  county,  and  no  regular 
jail  matron  had  been  appointed  to  have 
care  of  them.  The  defendant  Stewart,  as 
sheriff,  designated  the  defendant  Domenica 
L.  Janssens  to  have  the  immediate  care  of 
said  female  prisoners,  and  she  performed 
the  required  duties  in  reference  to  the 
female  prisoners  so  confined.  Thereafter  she 
presented  for  payment  claims  against  the 
county  for  her  services,  and  said  claims, 
which  aggregated  $1,249,  were  passed  and 
allowed  by  the  board  of  supervisors.  War- 
rants for  the  amount  of  such  claims  were 
drawn  by  the  auditor  of  said  county,  and 
the  amounts  paid  by  the  treasurer  to  Mrs. 
Janssens.  Each  of  the  claims  was, indorsed 
"0.  K.,  R.  D.  Smith,*'  or  "0.  K.,  R.  D. 
Smith,  undersheriff."  It  is  alleged  that 
Stewart,  as  sheriff,  requested  the  board  of 
supervisors  to  allow  the  claims,  and  that 
R.    D.    Smith    was    a    deputy    of    Stewart, 
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and,  a»  such  deputy,  approved  in  writing 
the  claims  as  correct. 

By  the  prayer  of  its  complaint,  the  coun- 
ty seeks  judgment  against  the  defendants 
for  $1,240,  the  aggregate  of  such  demands, 
together  with  20  per  cent  damages  for  the 
use  of  said  money,  and  for  costs.  Pol.  Code, 
§  4005b. 

We  think  the  appellant  is  right  in  its 
contention  that  Mrs.  Janssens  had  no  valid 
claim  against  the  county  for  the  services 
rendered  by  her.  The  question  turns,  pri- 
marily, upon  a  determination  of  the  legis- 
lative intent  in  enacting  Penal  Code,  §  1616, 
but  a  glance  at  some  of  our  decisions  touch- 
ing the  effect  of  article  11,  §  9,  of  the  Con- 
stitution, may  be  of  aid  in  the  task  of  in- 
terpretation. The  constitutional  provision 
is  that  "the  compensation  of  any  county 
.  ;  .  officer  shall  not  be  increased  after 
his  election  or  during  his  term  of  office." 

Where,  as  in  the  case  of  the  sheriff  of 
Santa  Barbara  county,  the  law  allows  a 
fixed  salary  which  shall  be  in  full  compensa- 
tion for  all  services  rendered  by  the  officer, 
and  provides  that  all  deputies  employed 
shall  be  paid  by  the  principal  out  of  such 
salary,  a  statute  authorizing  the  appoint- 
ment of  a  new  deputy  to  be  paid  out  of 
the  county  funds  works  an  increase  of  the 
principal's  compensation.  Dougherty  v. 
Austin,  94  Cal.  601,  16  L.R.A.  161,  28  Pac. 
834,  29  Pac.  1092;  Calaveras  County  v.  Poe, 
167  Cal.  519,  140  Pac.  23.  Such  an  increase 
would,  it  seems  clear,  be  effected  by  %  1616, 
if  that  section  had  undertaken  to  put  upon 
the  county  the  burden  of  paying  for  the  serv- 
ices of  the  woman  to  be  designated.  We 
may  concede,  as  is  claimed  by  the  respond- 
ents, tliat  the  Constitution  does  not  prohibit 
the  diminution  of  the  duties  of  any  county 
officer  and  the  transfer  of  a  part  of  such 
duties  to  some  otlier  officer.  But  nothing  of 
the  kind  was  contemplated  by  §  1616-  The 
statute  does  not  create  an  independent  office 
whose  incumbent  performs  functions  sepa- 
rate and  distinct  from  those  imposed  upon 
the  sheriff.  The  law  had  always  provided 
that  it  was  the  duty  of  the  sheriff,  among 
other  things,  to  "take  charge  of  and  keep 
the  county  jail,  and  the  prisoners  therein" 
(Pol.  Code,  §  4157,  subd.  6),  and  that  the 
sheriff  is  liable  for  the  escape  of  prisoners 
in  his  charge  (Pol.  Code,  §  4163).  We  can- 
not believe  that  the  legislature  intended  to 
affect  this  duty  or  this  liability  by  provid- 
ing— as  in  substance  it  did  provide — ^that 
actual  contact  between  female  prisoners  and 
jailers  should  be  throupfh  or  in  the  presence 
of  a  woman.  The  policy  of  segregating 
female  prisoners  had  found  expression  at 
the  time  the  Codes  were  first  enacted.  Penal 
Code,  §  1598,  subd.  4,  §  1599.  Section  1616 
L.R.A.1918C. 


gave  further  protection  to  such  prisoners, 
and  was  based  upon  considerations  of  pro- 
priety and  decency  too  obvious  to  require 
explanation.  The  statute  did  not,  however, 
assume  to  take  such  prisoners  out  of  the  cus- 
tody of  the  sheriff.  It  merely  regulated  the 
manner  in  which  he  should  perform  that 
part  of  his  duties  which  had  to  do  with  the 
care  of  females.  We  perceive  no  force  in  the 
argument  of  respondents  based  on  the  fact 
that  the  section  provides  that  the  sheriff 
shall  "designate"  some  suitable  woman. 
No  different  meaning  could  be  given  to  the 
statute  if  it  declared  that  the  sheriff  should 
"appoint"  a  woman.  Whether  "designated" 
or  "appointed,"  the  woman  named  is  an 
assistant  of  the  sheriff,  performing  a  part 
of  the  duties  imposed  by  law  upon  him. 

Section  1616,  as  it  read  at  the  time  of 
the  transactions  under  consideration,  was 
silent  with  respect  to  the  compensation  of 
the  person  thus  put  in  charge  of  female 
prisoners.  We  cannot,  therefore,  assume 
that  the  legislature  intended,  if  it  had  the 
constitutional  power  so  to  do,  to  take  the 
case  out  of  the  operation  of  the  statute  ( Pol. 
Code,  §  4290)  providing  that  the  sherirs 
salary  shall  be  in  full  compensation  of  all 
services  rendered  by  him,  his  deputies,  and 
assistants.  By  an  amendment  recently  made 
to  §  1616  of  the  Penal  Code  (Stat.  1917,  p. 
240),  it  is  provided  that  the  woman  desig- 
nated shall  be  paid  out  of  the  general  fund 
of  the  county.  We  are  not  called  upon  in 
the  present  proceeding  to  consider  whether 
this  amendment  has  any  validity.  It  fol- 
lows that  the  payments  made  to  Mrs.  Jans- 
sens were  without  authority  of  law  and 
that  they  may  be  recovered  by  the  county 
in  this  action. 

We  think,  however,  that  the  complaint 
does  not  state  a  cause  of  action  against  the 
sheriff  or  his  surety.  Section  4005b  of  the 
Political  Code,  on  which  this  suit  is  founded,, 
authorizes  the  district  attorney  of  the  coun- 
ty to  bring  an  action  against  the  person  or 
i  persons  to  whom  money  shall  have  been  paid 
without  authority  of  law.  The  payments 
set  forth  in  the  complaint  were  mad«»  to  Mr:^. 
Janssens.  They  were  not  made  to  trie 
sheriff.  It  is  alleged  that  the  sheriff  ap- 
proved the  claims  and  requested  the  board 
of  supervisors  to  allow  them.  But  this  is 
a  very  different  thing  from  saying  that  he 
received  the  money.  The  opinion  in  Calav- 
eras County  V.  Poe,  supra,  does  contain  an 
intimation  that  money  thus  paid  to  an 
assistant  might  be  regarded  as  paid  to  the 
principal.  The  statement  was  not,  however, 
made  pcsitively,  and  was  not  the  ground  up- 
on which  the  decision  was,  in  fact,  based. 
The  recovery  in  the  case  cited  was  held  to 
be  authorized  by  other  provisions  of  law.   If 


SAKTA  BARBARA  v.  JANS8ENS. 


661 


there  was  no  liability  on  the  part  of  the 
iiierif!  it  goes  without  saying  that  no  cause 
of  action  was  alleged  against  the  surety. 

The  judgment  in  favor  of  the  defendants 
Nat  Stewart  and  the  Title  Guaranty  & 
Surety  Company  is  affirmed.    The  judgment 


in  favor  of  the  defendant  Janssens  is  re- 
versed. 

We  concur:  Angellottl,  Cfa.  J.;  Hen- 
sbaw,  J.;  Melvin,  J.;  Victor  B.  Shaw, 
Judge  pro  tern. 


Annotatioii — ^Provision  (or  compensation  of  additional  deputy  or  assistant 
as  violation  of  constitutional  inhibition  of  increase  of  officer's  salary 
during  term. 

* 

The  question  of  the  constitutional  pro- !  den  v.  Borden  (1915)  28  Cal.  App.  471, 


hibition  against  change  of  salary  during 
term  as  affecting  fees  is  considered  in 
note  to  Gobrecht  v.  Cincinnati,  23 
LR.A.  609. 

As  to  applicability  to  nonconstitution- 
al  officer  of  constitutional  provision 
against  increase  of  salary  of  officer  dur- 
inor  his  term  of  office,  see  note  to  Richie 
V.  Philadelphia,  26  L.R.A.(N.S.)  289. 

As  to  change  of  aalary  of  deputy  or 
other  subordinate  as  violation  of  consti- 
tutional provision  ajrainst  change  of 
salary  of  public  officer  during*  term  of 
office,  see  note  to  Muskogee  County  v. 
Hart,  37  L.R.A.(N.S.)  388. 

The  general  rule  is  that  where  the 
compensation  of  a  public  officer  is,  by 
statute,  fixed  at  a  lump  sum  which  is 
to  cover  the  expense  of  running  the 
office,  it  is  a  violation  of  a  constitutional 
provision  prohibiting  an  increase  of 
salary  during  such  officer's  term  to  au- 
thorize the  appointment  of  a  deputy  or 
assistant  where  there  was  none  before, 
and  to  provide  that  the  compensation  be 
met  from  the  public  fund. 

This  rule  has  been  applied  and  a  re- 
quirement  that  the  services  of  a  deputy 
or  assistant,  authorized  after  an  officer's 
term  began,  be  paid  for  from  the  pub- 
lic funds,  held  invalid  as  in  effect  an  in- 
r-rease     of     such     officer's     salary,     in 


152  Pac.  977  (deputy  assessor) ;  Conklin 
V.  Woody  (1917)  33  Cal.  App.  554,  1G5 
Pac.  973  (assistant  district  attorney) ; 
Jefferson  County  v.  Waters  (19U2)  114 
Ky.  48,  70  S.  W.  40  (clerk  hire) ;  Etsell 
V.  Knight  (1903)  117  Wis.  540,  94  N.  W. 
290  (deputy  county  clerk  and  deputy 
county  treasurer) ;  see  also  People  use 
of  Lawrence  County  v.  Adams  (1896)  65 
HI.  App.  283. 

The  court  in  Dougherty  ▼.  Austin 
(CaL)  supra,  said  that  the  sum  allowed 
to  any  given  officer  being  a  lump  sum, 
out  of  which  he  must  pay  for  the  serv- 
ices of  all  deputies  and  assistants  neces- 
sary for  the  prompt  and  faithful  dis- 
charge of  all  the  duties  of  the  office,  it 
is  evident  that  his  own  compensation 
consists  of  the  residue  remaining  after 
payment  of  such  deputies  and  assist* 
ants;  and  it  is  equally  evident  that,  just 
so  far  as  the  county  assumes  the  pay- 
ment of  such  deputies  and  assistants, 
such  residue  is  enlarged  and  the  compen- 
sation increased. 

As  was  said  by  Judge  Qaroutte  in  the 
above  case,  to  construe  the  constitution- 
al provision  against  an  increase  of 
officer's  salary  during  his  term  so  that 
such  officer's  salary  eould  not  be  in- 
creased, but  that  an  act  of  legislature 
would  be  valid  which  provided  that  all 
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16  L.R.A.  161,  28  Pac.  834,  29  Pac.  1092 
(deputv  county  clerk) ;  Welsh  v.  Bram- 
let  (1893)  98  CaL  219,  33  Pac.  66  (assis- 
tant   to    district    attorney) ;    Agard    v. 
Shaffer  (1904)  141  Cal.  725,  75  Pac.  343 
(assistant    to    recorder);    Humiston    v. 
!^liaffer  (1904)  145  Cal.  195,  78  Pac.  651 
(dictum);     Calaveras     Countv    v.     Poe 
(1914)  167  Cal  519, 140  Pac.  23  (copyist 
to     assist     county     recorder) ;     Santa 
Barbara  Counts"  v.  Janssens,  ante,  558 ; 
Hanson  v.  Underhill  (1910)  12  Cal.  App. 
54"),   107  Pac.  1016   (deputy  recorder) ; 
Applestill  V.  Garv  (1912)  i8  Cal.  App. 
385,  123  Pac.  228  (deputy  sTieriff ) ;  Elder 
V.  Gsrey  (1912)  19  Cal.  App.  775,  127 
Pac.  826  (deputy  cbunty  clerk) ;  MoFad- 
L.R.A.3938C.  36 


bound  to  employ  and  bound  to  pay  in  the 
absence  of  such  an  act, — should  be  paid 
by  the  county,  independent  of  and  in  ad- 
dition to  his  salary,  would  be  to  allow 
that  to  be  done  indirectly  which  could 
not  be  done  directly,  and  would  be  es- 
tablishing a  medium  for  the  practice 
of  the  very  abuses  which  the  constitu- 
tional provision  was  inserted  to  destroy. 

In  all  of  the  above  cases,  with  the  ex- 
ception of  the  Dougherty  Case,  the  stat- 
ute authorizing  the  appointment  of  a 
deputy  or  assistant  was  enacted  during 
the  term  of  office  of  the  principal. 

In  the  Dougherty  Case,  it  was  held 
that  the  order  of  the  board  of  supervi- 
sors, made  during  the  term  of  office  of 
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the  county  clerk,  allowing  him  a  deputy 
whose  salary  was  to  be  paid  by  the 
county,  was  void,  although  authorized 
by  a  statute  in  force  prior  to  his  elec- 
tion. 

But  in  Nelson  v.  Troy  (1895)  11  Wash. 
435,  39  Pac.  974,  it  was  held,  disapprov- 
ing the  Dougherty  Case  (CaL)  supra, 
that  the  authorization  of  a  deputy 
county  clerk  and  providing  for  his  com- 


pensation out  of  the  public  fund  was 
not  a  contravention  of  the  constitutional 
provision  against  increasing  an  officer's 
salary  during  his  term  of  office,  as  there 
was  a  valid  statute  in  force  and  effect  at 
the  time  he  took  office,  authorizing  the 
employment  of  necessary  help  who 
should  receive  just  and  reasonable  pay 
for  their  services.  J.  H.  B. 
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V. 

STATE  OF  FLORIDA. 
(—  Fla.  — ,  77  So.  669.) 

Homicide  —  premeditation  —  necessity. 

Premeditation  is  an  essential  element  in 
the  crime  of  murder  under  the  statutes  of 
this  state.  It  should  be  alleged  in  the  in- 
dictment and  proved  beyond  a  reasonable 
doubt  at  the  trial.  The  mere  fact  of  the 
killing  does  not  raise  a  presumption  of 
premeditation  such  as  makes  the  offense 
murder  in  the  first  degree  and  casts  upon 
the  defendant  the  burden  of  showing  that 
it  was  not.  Something  more  than  mere  in- 
tention to  kill  must  iS  shown;  it  is  neces- 
sary that  some  circumstances  admissible  as 
evidence  be  shown  from  which  may  be  legiti- 
mately inferred  the  fact  of  premeditation. 
For  other  cases,  see  Homicide,  I.  in  Dig. 

1-52  N.  8, 

(Whitfield  and  West,  JJ.,  dissent.) 
(January  23,  1918.) 

I  TERROR  to  the  Circuit  Court  for  De  Soto 
J  County  to  review  a  judgment  convict- 
ing defendant  of  murder.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  Leltner  and  W.  D.  Bell, 
for  plaintiff  in  error: 

The  circumstances  surrounding  this  en- 
tire shooting  at  the  bridge  were  such  as 
would  induce  a  reasonable  man  to  believe 
that  the  danger  was  actual  and  the  neces- 
sity real, — sufficient  to  meet  the  most  rigid 
law  ever  enunciated  at  any  time  by  this 
court. 

Smith  V.  State,  25  Fla.  517,  6  So.  482; 
Pinder  v.  State,  27  Fla.  370,  26  Am.  St. 
Rep.  76,  8  So.  837 ;  Lovett  v.  State,  30  Fla. 

Headnote  bv  Ellis,  J. 


Note.  —  The  question  whether  a  findinsf 
of  premoditation  and  dolil)eration  essential 
to  murder  in  first  degree  may  rest  upon  evi- 
dence that,  at  the  time,  the  defendant  was 
fleeing  from  the  scene  of  another  crime,  is 
discussed  in  the  annotation  following  this 
case,  post,  566. 
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142,  17  L.R.A.  705,  11  So.  550;  Alvarez 
v.  State,  41  Fla.  532,  27  So.  40;  Green  v. 
State,  43  Fla.  556,  30  So.  656;  Olds  v. 
State,  44  Fla.  452,  33  So.  296;  Morrison 
V.  State,  42  Fla.  149,  28  So.  97;  Lane  v. 
State,  44  Fla.  105,  32  So.  896. 

The  state  failed  to  prove  by  any  compe- 
tent evidence  that  the  alleged  offense  was 
perpetrated  from  a  premeditated  design  to 
effect  the  death  of  the  person  killed,  or  any 
human  being. 

Baker  v.  State,  54  Fla.  12,  44  So.  719; 
Chisolm  v.  State,  —  Fla.  — ,  76  So.  329; 
Savage  v.  State,  18  Fla.  909;  Ernest  v. 
State,  20  Fla.  383;  Denham  v.  Stote,  22 
Fla.  664;  Barnhill  v.  State,  56  Fla.  16,  48 
So,  251. 

Flight  of  the  accused,  while  admissible 
for  some  purposes,  does  not  tend  to  prove 
deliberation  or  prcmieditation  in  the  act  of 
the  killing. 

21  Cyc.  900;  State  v.  Foster,  130  N.  C. 
666,  89  Am.  St.  Rep.  876,  41  S.  £.  284. 

When  evidence  of  impremeditated  design 
is  insufficient  a  death  sentence  will  be  re- 
versed. 

Ward  V.  State,  67  Fla.  174,  64  So.  750. 

Messrs.  Van  C.  Swearingcn,  Attorney 
General,  and  C.  O.  Andrews,  Assistant 
Attorney  General,  for  the  State: 

The  existence  of  a  premeditated  design 
to  effect  death  may  be  proved  by  circum- 
stantial evidence  alone,  and  proof  of  malice 
may  not  be  direct  and  positive,  but  may  be 
adduced  from  all  the  facts  attending  the 
killing. 

Thomas  v.  State,  58  Fla.  122,  51  So.  410; 
Yates  V.  State,  26  Fla.  484,  7  So.  880. 

The  circumstances  in  this  case,  as 
brought  out  by  the  evidence,  show  a  pre- 
viously fixed  design  on  the  part  of  the 
defendant  to  evade  arrest,  and  to  kill,  if 
necessary,  anyone  who  attempted  to  ar- 
rest him. 

Hall  V.  State,  70  Fla.  48,  69  So.  692; 
1  Bishop,  Crim.  Law,  8th  ed.  §  328;  4  BI. 
Com.  200;  Pinder  v.  State,  27  Fla.  370^  2G 
Am.  St.  Rep.  75,  8  So.  837;  Seigel  v.  Long, 
169  Ala.  79,  33  L.R.A.(N.S.)  1070,  53  So. 
753;  Whart.  Homicide,  3d  ed.  p.  602;  Mil- 
ler V.  State,  31  Tex.  Crim.  Rep.  609,  37 
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Am.  St.  Rep.  836,  21  S.  W.  925;  McPhay 
T.  State,  87  Miss.  456,  40  So.  17;  Brooks 
V.  State,  114  Ga.  6,  39  S.  E.  877,  13  Am. 
Crim.  Rep.  47;  People  v.  Woods,  147  Cal. 
265,  109  Am.  St.  Rep.  151,  81  Pae.  662. 

Ellis,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  in  error  was  convicted  of 
murder  in  the  circuit  court  for  De  Soto 
county,  and  seeks  a  reversal  of  the  judg- 
ment on  writ  of  error. 

The  assignments  of  error  present  the  ques- 
tion whether  the  evidence  was  sufficient  to 
support  the  verdict  of  murder  in  the  first 
degree,  an  indispensable  element  of  which 
was  a  "premeditated  design  to  effect  the 
death  of  the  person  killed,  or  any  human 
being." 

The  facts  briefly  stated  with  reference  to 
the  particular  point  are,  in  substance,  as 
follows:  The  deceased,  Henry  Wiggins, 
who  was  a  deputy  sheriff,  and  a  negro 
named  Ed  Matthews,  were,  on  the  night 
of  November  25,  1916,  under  instructions 
from  the  sheriff,  guarding  Peace  river 
bridge  eaat  of  Wauehula  for  the  purpose  of 
eapturing  a  negro  who  had  killed  another 
at  "Petteway's  still,"  east  of  Wauehula,  a 
short  time  before.  Both  men,  Mr.  Wiggins 
and  Ed  Matthews,  were  armed  with  shot- 
guns. Ed  Matthews  was  the  only  witness 
who  testified  as  to  the  details  of  the  shoot- 
ing. He  said  that  he  and  Mr.  Wiggins,  at 
about  10  o'clock  that  night,  were  standing 
at  the  foot  of  the  bridge  on  the  W^auchula 
side.  The  witness  heard  some  one  walking 
on  the  bridge,  coming  from  the  east  side, 
with  something  on  his  shoulder. 

"About  that  time,"  the  witness  testified, 
'T  said,  'That  is  somebody  now.'  I  was 
standing  just  this  way  (indicating),  and 
this  fellow  kept  walking,  and  just  as  he 
came  up  and  he  said  'hold  up*  the  gun  fired." 

Q.  Who  said  hold  up? 

A.  Mr.  Wiggins,  and  the  gun  fired. 

Q.  Where  did  the  gun  fire  from? 

A.  From  the  man  that  was  coming  on 
the  bridge. 

Q.  How  many  times  did  he  fire? 

A.  Once. 

Q.  What  did  Mr.  Wiggins  do?  What 
was  Mr.  W^iggins  doing  the  time  the  gun 
fired? 

A.  He  fell.  Just  as  the  gun  fired  the 
man  jumped  over  in  the  big  ditch  at  the 
mouth  of  the  big  bridge. 

Q.  Could  you  tell  who  the  man  wast 

A.  No,  sir, 

Q.  Do  you  know  whether  he  was  black 
or  white? 

A.  No,  sir;     I  could'nt  tell. 
L.R.A.1918C. 


When  the  man  who  fired  at. Mr.  Wiggins 
ran,  Kd  Matthews  fired  four  times.  The 
aoeount  of  his  shooting  is  given  in  the 
following  words: 

Q.  How  long  after  that  shot — I  believe 
you  said  that  you  fired  some  shots? 

A.  Yes,  sir. 

Q.  How  many? 

A.  I  shot  four  times. 

Q.  How  long  after  that? 

A.  The  first  shot,  I  guess,  was  about  two 
minutes  after  Mr.  Wiggins  fell  before  I 
fired  a  gun. 

Q.  What  did  you  fire  at? 

A.  Just  fired  at  the  man  that  jumped  off 
in  the  ditch. 

Q.  You  think  it  was  as  much  as  two 
minutes  before  you  did  that? 

A.  I  suppose  so. 

Q.  Then  you  fired  four  times  in  that  di- 
rection ? 

A.  Four  times,  twice  when  he  first 
jumped  and  then  two  more. 

The  defendant  testified  that  he  heard  no 
one  tell  him  to  halt;  that  after  he  had 
crossed  the  bridge  someone  shot  at  him, 
and  he  "shot  back  that  way;"  that  he  was 
on  his  way  to  Wauehula  to  tell  of  the 
"shooting"  which  had  occurred  at  the  mill, 
and  which,  on  cross-examination,  he  seemed 
to  admit  that  he  had  done. 

We  think  this  evidence  is  insufficient  to 
prove  premeditation  on  the  part  of  the  de- 
fendant to  kill  Mr.  Wiggins. 

Premeditation  is  an  essential  element  in 
the  crime  of  murder  in  this  state.  In  a 
long  unbroken  line  of  decisions  this  court 
has  so  held.  At  times  there  have  been 
discussions  as  to  what  constitutes  premedi- 
tation, but  at  no  time  has  any  doubt  been 
expressed  that  the  element  of  premedita- 
tion on  the  part  of  the  accused  to  kill 
should  be  alleged  and  proved  beyond  a 
reasonable  doubt.  Since  the  case  of  Dukes 
V.  State,  14  Fla.  499,  this  court  has  held 
that  the  fact  of  killing,  merely,  does  not 
raise  a  presumption  of  premeditation  sUeh 
as  makes  the  offense  murder  in  the  first 
degree  and  casts  upon  the  prisoner  the 
burden  of  showing  that  it  was  not.  See 
also  Savage  v.  State,  18  Fla.  909;  Ernest 
V.  State,  20  Fla.  383;  Adams  v.  State,  28 
Fla.  511,  10  So.  106;  Gamer  v.  State,  28 
Fla.  113,  29  Am.  St.  Rep.  232,  9  So.  835; 
Cook  v.  State,  46  Fla.  20,  35  So.  665;  Keig- 
ans  V.  State,  62  Fla.  57,  41  So.  886;  Barn- 
hill  V.  State,  66  Fla.  16,  48  So.  261.  The 
language  as  used  in  the  Dukes  Case  has 
many  times  received  the  approval  of  this 
court:  "If  every  homicide  shall  be  pre- 
sumed to  be  murder  until  the  perpetrator 
show  that  the  act  is  not  murder,  this  emas- 
culates the  statute;   for  the  design  of  the 
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statute  is  to  require  that  the  degree  or 
quality  of  crime  shall  be  established  by  the 
proofs.  The  common  law  says  the  killing 
is  murder;  the  statute  says  the  imlawful 
killing  is  murder,  manslaughter,  or  not 
criminal  at  all,  according  to  the  facts  and 
circumstances.  And  so  it  is  to  be  ascer- 
tained from  all  the  facts  and  circumstances 
whether  any  crime  has  been  committed, 
and  it  cannot,  therefore,  be  allowed  that  a 
man  shall  be  adjudged  guilty  of  the  high- 
est crime  upon  proof  of  only  one  of  the 
ingredients,  the  single  act  of  killing  be- 
ing but  one  ingrcMiient  of  the  crime.  The 
very  terms  of  the  classification  of  the  dif- 
ferent degrees  of  murder  and  manslaugh- 
ter, and  of  justifiable  and  excusable  homi- 
cide, require  something  more  than  the  proof 
of  the  killing,  because  it  cannot  be  deter- 
mined without  a  consideration  of  all  the 
'facts  and  circumstances  of  each  case' 
whether  the  act  be  murder  or  manslaught- 
er, or  the  criminal  intent  be  entirely  want- 
ing." 

The  statute  referred  to  was  the  Statute 
of  1868  upon  the  subject  of  homicide, 
wliich,  with  VLTA'  slight  changes  not  in  sub- 
stance, is  the  law  in  this  state  te-day.  See 
§  3205,  Gen.  Stat.  1906;  Fla.  Comp.  Laws 
1914. 

In  the  case  of  Cook  v.  State,  46  Fla.  20, 
35  So.  665,  the  court  was  divided  on  a 
charge  given  by  the  trial  court  defining 
premeditated  design.  The  charge  given  was 
the  following:  "No  specific  time  is  re- 
(]uired  to  constitute  premeditation.  If  the 
mind  of  the  accused  was  in  a  condition  to 
form  a  purpose,  and  there  was  sufiicient 
time  for  the  forming  of  that  purpose,  and 
for  the  mind  to  be  conscious  of  that  pur- 
pose to  kill,  it  is  sutflcient  time  to  consti- 
tute premeditation;  and  if  the  jury  believe 
from  the  evidence,  bevond  a  reasonable 
doubt,  that  the  defendant  had  fully  formed 
a  purpose  to  shoot  and  kill  Smith,  and  that 
he  was  conscious  of  that  purpose  when  he 
fired  the  shot,  they  will  find  the  defendant 
guilty  of  murder  in  the  first  degree." 

Chief  Justice  Taylor  and  Justices 
Scliackleford  and  Hocker  thought  that  the 
charge  did  not  afford  a  proper  definition  of 
premeditated  design  and  was  erroneous, 
while  Justices  Carter,  Maxwell,  and  Cock- 
rell  thoug:ht  it  did.  And  in  the  case  of 
Stokes  V.  State,  54  Fla.  109,  44  So.  759, 
this  court  said:  ''Premeditated  design  is 
more  than  an  intent  to  kill." 

Mr.  Justice  Whitfield,  concurring,  said: 
"The  phrase  *a  premeditated  design  to  ef- 
fect the  death'  means  a  design  to  effect  the 
death  that  was  thought  upon  for  any 
L.R.A.191SC. 


length  of  time,  however  short  a  time,  be- 
fore the  act  which  effected  the  death  from 
the  premeditated  design.  The  word  'pre- 
meditated' has  reference  to,  and  is  descrip- 
tive of,  the  design  that  the  statute  makes 
an  essential  element  of  the  crime.  A  pre- 
meditated design  to  effect  the  death  of  a 
human  being  is  a  design  to  kill  a  human 
being,  which  design  was  thought  upon  be- 
fore the  act  that  unlawfullv  effc*cted  the 
death.  The  killer  must  have  thought  upon 
the  design  to  kill  during  some  time,  how- 
ever short,  before  the  fatal  act." 

Mr.  Justice  Cockrell  prepared  a  concur- 
ring opinion  in  which  he  said:  *'It  is  ad- 
mitted that  design  and  intent  are  practi- 
cally synonymous." 

If  so,  then  premeditated  design  means 
premeditated  intention.  So  that  something 
more  than  intention  to  kill  is  necessarj'  to 
be  proven  to  establish  against  one  the 
charge  of  murder  in  the  first  degree. 

In  this  case  there  appears  to  be  no  evi- 
dence whatsoever  of  the  slightest  relevancy 
that  the  defendant  premeditated  the  design 
to  kill  the  deceased,  nor  that  he  had  any 
intention  an  instant  before  the  fatal  shot 
was  fired  to  kill  the  deceased.  The  defend- 
ant was  admittedly  at  a  place  where  he 
had  a  right  to  be,  a  traveler  on  the  public 
road.  There  is  no  evidence  that  the  de- 
ceased had  a  warrant  for  the  defendant's 
arrest,  nor  that  the  defendant  knew  that 
the  deceased  was  an  ofilcer,  nor  that  the 
deceased  knew  that  defendant  was  the  man 
whom  the  deceased  was  guarding  the  bridge 
to  arrest,  nor  that  the  deceased  or  Mat- 
thews told  the  defendant  that  they  were 
officers  of  the  law.  The  defendant  ap- 
proached the  bridge  with  his  shotgun  en 
his  shoulder,  it  was  in  the  nighttime;  he 
was  suddenly  confronted  by  two  men,  both 
armed  with  shotguns,  and  one  of  them  ti>ld 
him  to  *'h()ld  up."  He  could  not  tell 
whether  they  were  white  men  or  not,  ac- 
cording to  Matthews,  the  witness.  In- 
stantly upon  being  ordered  to  **hold  up" 
he  fired  and  ran.  The  shot  happened  to 
kill  Mr.  Wiggins  (if  that  was  the  shot 
which  killed  him),  but  from  what  circum- 
stances .  could  the  inference  be  drawn  that 
the  defendant  had  for  any  appreciable 
length  of  time,  deliberated  upon  or  premed- 
itated the  intent  to  kill  Mr.  Wiggins,  as- 
suming that  when  the  shot  was  fired  the 
defendant  intended  to  kill  the  dect-ased? 
It  is  contended  that  the  defendant  was  a 
fugitive  from  justice  in  the  sense  that  he 
was  running  away  from  another  crime 
perpetrated  by  him  that  very  night  at  the 
"still"  only  a  short  time  before,  from  which 
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<'irciimstance    it    is    inferred    that    he    in* 
ti^sded  to  kill    anyone   trho   attempted   to 
stop  him.    A  little  reflection  will  convince 
one  that  the  contention  is  more  of  an  ex- 
cuse than    a  reason.     In   the   ftrgt  plaoft, 
there  was  no  evidence  that  a  crime  had  been 
committed.     Tliere  was  some  evidence  that 
a  homicide    had    been    committed    at    the 
"still"  but  whether   it  was  murder,   man- 
slaughter, justifiable  or  excusable,  docs  not 
appear.     In    the    second    place,   the   state- 
niunt  that  the  defendant  was  running  awaj 
from  it  is  purely  gratuitous  and  made  di- 
rectly in   the   teeth  of  the   only   evidence 
upon  the  subject.    But  even  if  he  was  run- 
ning away  from  crime  just  committed,  is 
it  permissible   in   law   to    infer    therefrom 
that  he  could  not,  therefore,  when  accosted 
on  the  bridge  by  two  unknown  men  armed 
with  guns  and  by  them  told  to  hold  up, 
have  exercised  the  right  to  defend  himself 
against  an  unlawful  attack;  that  he  might 
not,  under  circumstances,  have  thought  the 
attack  was  an  unlawful  one,  and  that  he 
shot  to  repel  it,  or  that,  in  fright,  he  shot 
to  make  his  escape?     Must  a  man's  con- 
science be  void  of  offense  toward  God  and 
man  before  he  may  insist  upon  the  right 
of  self-defense,  or  repel  an  unlawful  attack 
upon  him,  or  resist  an  attempt  to  hold  him 
up    upon  a  country  road  in  the  nighttime 
bj  unknown  men  armed  with  shotguns? 

Mr.  Chief  Justice  Fuller  of  the  Supreme 
Court  of  the  United  States,  in  the  ease  of 
Starr  v.  United  States,  163  U.  S.  614,  88 
L.  ed.  841,  14  Sup.  Ct.  Rep.  919,  expressed 
the  view  that  the  defendant  may  lawfully 
repel  an  attack  upon  him,  although  made 
by  an  officer  who  tries  to  arrest  him,  if  the 
defendant  did  not  know  that  the  person 
trj'ing  to  make  the  arrest  was  an  officer. 
In  that  case  a  Cherokee  Indian  named 
''Starr  had  been  arrested  for  crime,  had 
forfeited  his  bail,  and  was  fleeing  from  ar- 
rest. The  deceased,  an  officer  of  the  law, 
undertook  to  arrest  the  Indian  who,  when 
attacked  by  the  officer,  shot  and  killed  him. 
I'pon  the  question  of  the  defeudaut'a  right 
to  defend  himself  the  learned  and  venerable 
judge  said:  "The  intrinsic  rightfulness  of 
the  occupation  or  situation  of  a  party,  hav- 
ing in  itself  no  bearing  upon  or  connection 
ivitli  an  assault,  [does  not]  impose  a  limi- 
tation on  the  right  to  repel  it;"  that  a 
'conscience  void  of  offense  toward  God  and 
men  is  not  an  indispensable  prerequisite 
to  justification  of  action  in  the  face  of  im- 
minent and  deadly  peril." 

We  think  that  the  attempt  to  infer  pre- 
meditation on  the  part  of  defendant  of  an 
intent  to  kill  Wiggins,  from  the  fact  that 
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the  defendant  was  running  away  from  a 
crime  which  he  had  a  abort  time  before 
committed,  is  unfounded  in  evidence  and 
unauthorized  in  law,  and  to  uphold  a  con- 
VMtian  of  murder  apon  fnch  evid«ii6e  as 
was  adduced  in  this  case  would  be  to  tear 
down  the  barriers  which  the  people  in  their 
sovereign  power  have  raised  against  the 
passions  of  men  for  the  protection  of  the 
innocent  and  the  dignity  of  the  law. 

The  judgment  of  the  pourt  below  is  re- 
versed, and  a  new  trial  directed. 

Browne,  Oh.  J.,  and  Taylor,  J.,  concur. 

irtiltAelcl  and  West,  J  J.,  dissenting: 

"The  unlawful  killing  of  a  human  being, 
when  perpetrated  from  a  premeditated  de- 
sign to  effect  the  death  of  the  person  killed, 
or  any  human  being,  .  .  ,  shall  be  mur- 
der in  the  first  degree,  and  shall  be  pun- 
ishable with  death."  Gen.  Stat.  1906,  § 
3205.    Fla.  Comp.  Laws,  1914. 

Premwlitated  design,  in  trials  for  mur- 
der, may  be  established  by  circumstantial 
evidence  as  contradistinguished  from  posi- 
tive or  direct  evidence.  Pugh  v.  State,  65 
Fla.  150,  45  So.  1023;  Hicks  v.  State,  26 
Fla.  535,  6  So.  441 ;  Yates  v.  State,  2%  Fla. 
484,  7  So.  880;  Roberson  v.  State,  45  Fla. 
94,  34  So.  204;  Thomas  v.  State,  58  Fla.  122, 
51  So.  410. 

There  is  evidence  that  a  homicide  had 
been  committed  at  a  "still"  not  far  awav, 
and  that  the  deceased  had  been  directed 
by  the  sheriff  to  guard  a  bridge  where  the 
pefpetrator  of  the  homicide  might  pass. 
The  accused  testified  that  he  did  the  shoot- 
ing at  the  still  "about  half  an  hour  after 
dark,"  and  that  he  was  going  to  Wauchula 
"to  tell  them  about  some  trouble,  shoot- 
ing, was  going  on  out  to  the  still— tell 
them  the  matters  about  it,"  "I  was  intend- 
ing to  tell  them  about  the  trouble  I  had 
already  been  in,"  and  that  he  "got  down 
to  the  bridge  between  8  and  9  o'clock,  some- 
where like  that."  The  defendant  did  not 
tell  anyone  at  Wauchula  of  the  shooting 
at  the  still  or  of  the  subsequent  shooting 
at  the  bridge.  He  escaped.  This  and  other 
evidence  in  the  transcript,  in  our  opinion, 
clearly  justified  a  finding  by  the  jury  that 
the  defendant,  while  endeavoring  to  get 
away  from  the  scene  of  his  admitted  shoot- 
ing earlier  in  the  evening,  and  while  cross- 
ing the  bridge,  fatally  shot  the  deceased, 
pursuant  to  a  premeditated  design  to  kill 
anyone  who  might  intercept  him.  This 
would  sustain  a  verdict  of  murder  in  the 
first  degree. 
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Annotation — ^May  finding  of  premeditation  and  deliberation  essential  to 
murder  in  first  degree  rest  upon  evidence  that  at  the  time  d^endant 
was  fleeing  from  the  9ceae  of  another  crime. 


It  is  not  intended  to  include  cases 
where  the  defendant  killed  one  pursuing 
him  in  the  immediate  vicinity  of  the  first 
crime. 

It  will  be  seen  that  in  Miller  v.  State, 
ante,  562,  it  is  held  that  a  finding  of 
premeditation  essential  to  murder  in  the 
first  degree  cannot  rest  upon  an  infer- 
ence from  the  mere  fact  that  at  the  time 
the  defendant  was  accosted  he  was  flee- 
ing from  the  scene  of  another  crime. 

This  note  lies  in  narrow  compass  and 
but  few  cases  have  been  found  within  its 
scope. 

In  Starr  v.  United  States  (1893)  153 
U.  S.  614,  38  L.  ed.  841,  14  Sup.  Ct.  Rep. 
919,  referred  to  in  Miller  v.  State,  Ful- 
ler, Ch.  J.,  said  of  the  accused:  "This 
Cherokee,  when  riding  across  the  coun- 
try, was  entitled  to  protect  his  life,  al- 
though he  may  have  forfeited  a  bail 
bond  and  been  seeking  to  avoid  arrest  on 
that  account." 

It  was  held  that  a  premeditated  or  de- 
liberate killing  was  not  shown  where  the 
accused,  the  day  after  committing  a 
homicide,  was  walking  towards  the  state 
line  at  night  to  escape  from  the  state 
and,  "at  the  time  of  the  tragedy,  she  was 
being  piloted  through  the  dark  night  by 
one  whom  she  supposed  was  her  friend. 
She  expected  in  a  few  moments  to  meet 
another  friend,  and  with  these  men  to 
go  across  the  state  line.  The  one  with 
her  calls  out  to  the  other  friend,  and 
someone  answers.  Expecting  to  meet 
this  friend  she  is  suddenly  seized  by  the 
one  who  is  with  her,  while  someone 
reaches  out  from  the  intense  darkness, 
as  if  to  seize  her,  saying:  *I  have  got 
you  at  last.'  Without  knowing,  without 
opportunity  to  know,  who  they  are  that 
assault  her,  or  what  their  purpose  is,  she 
instantly  jerks  the  pistol  from  her 
pocket,  fires  several  times,  and  flees  into 
the  darkness."  Howard  v.  State  (1907) 
82  Ark.  97,  100  S.  W.  756. 

Where,  on  information  that  a  burglary 
had  been  committed  the  night  before,  a 
marshal  and  his  posse,  suspecting  the 
defendant  and  his  fellows,  came  upon 
them  in  a  railway  station  and  a  fip^ht  en- 
sued in  which  one  of  the  posse  was 
killed,  the  court  said:  "If  the  posse, 
even  though  acting  in  good  faith  and 
with  no  intention  of  violating  the  law, 
suddenly    advanced    upon    the    accused 

with     loaded     guns,     presented     in     a 
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threatening  manner,  thereby  impressing 
the  latter  as  reasonable  men,  with  the 
belief  that  they  were  about  to  suffer 
great  bodily  harm  or  be  placed  at  the 
mercy  of  an  angry  mob,  then  they  had 
the  right  to  resist  and  employ  such  force 
as  was  reasonably  adequate  to  defend 
themselves  against  the  attack,  without 
regard  to  their  guilt  of  the  charge  upon 
which  their  arrest  was  sought.  The 
language,  'Hands  up!  Hands  up!  or 
'Hands  up!  We  want  vou!'  emphasized 
with  rifles,  shotguns,  and  revolvers,  may, 
of  course,  be  used  with  the  idea  that  the 
party  thus  addressed  is  required  to  sub- 
ject to  arrest,  but  it  must  be  admitted 
that  to  the  average  mind  it  ordinarily 
conveys  a  much  more  uncomfortable 
suggestion."  In  the  same  case  the  court 
said  of  an  instruction:  "The  thought 
here  expressed,  if  we  correctly  inter- 
pret it,  is  that  the  aiming  and  firing  of 
a  gun  with  fatal  effect  upon  the  person 
thus  assaulted  is,  'of  itself,'  evidence  of 
an  intent  to  kill,  and  'therefore  of  a  wil- 
ful, deliberate,  and  premeditated  kill- 
ing,' or  murder  in  the  first  degree.  This, 
we  think,  cannot  be  the  law."  State  v. 
Phillips  (1902)  118  Iowa,  660,  92  N.  W. 
876. 

On  the  other  hand,  in  People  v.  Pool 
(1865)  27  CaJ.  677,  a  conviction  of  mur- 
der in  the  first  degree  was  affirmed 
where,  some  seven  hours  after  the  rob- 
bing of  a  stagecoach,  the  deceased,  a 
deputy  sheriff,  with  a  constable,  who 
were  in  pursuit  of  the  robbers,  came 
upon  some  of  them  at  a  house  "where 
they  were  together  in  a  room,  and,  find- 
ing a  gun  standing  at  the  door  of  the 
room,  the  deceased  took  it  into  his  pos- 
session, and  then,  opening  the  door,  ad- 
dressed the  defendant  and  his  compan- 
ions, saying  to  them:  'You  are  my 
prisoners — surrender;'  and  at  the  same 
time  pointing  toward  them  the  gun 
which  he  held  in  his  hands,  while  they, 
on  their  part,  instead  of  surrendering, 
drew  their  pistols  and  opened  fire  on  the 
deceased.  Several  of  the  shots  took  ef- 
fect upon  a  vital  part  of  his  body,  cans- 
ing  his  death  in  a  few  minutes.  After 
the  firing  had  been  commenced  by  those 
in  the  room,  the  deceased  shot  the  de- 
fendant, by  which  he  was  disabled." 

In  Lewis  v.  State  (1859)  3  Head 
(Tenn.)  127,  the  defendants  had  at- 
tempted to  pass  a  bill  supposed  to  be 
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coanterfeit,    and    the    sheriff    and    his 
deputy,  on  being  informed  of  the  mat- 
ter and  of  the  road  they  had  taken,  set 
out  in  pursuit,  all  being  on  horseback. 
On  eoming  up  with  the  defendants,  the 
sheriff  laid  his  hand  on  the  shoulder  of 
one  of  them  and  said,  '^I  take  you  as  a 
state's   prisoner;"    whereupon    the    de- 
fendant so  accosted  began  shooting  and 
the  sheriff   and   his  deputy   were   both 
killed,  the  deputy  being  stabbed  and  the 
sheriff    both    shot    and    cut.      It    was 
claimed  by  the  prisoners  that  the  court 
erred  in  instructing  the  jury  who  had 
returned  for  further  instructions,  "that 
no  time  was  required  by  the  law  for  the 
deliberation    and    premeditation    neces- 
sary to  constitute  murder  in  the  first  de- 
gree, so  that  the  purpose  and  intent  to 
kill  accompany  the  act."     As  to  which 
the  court  said,  inter  alia:    '^The  distinc- 
tive characteristic  of  murder  in  the  first 
degree  is  premeditation.     This  element 
is  su})eradded  by  the  statute  to  the  com- 
mon-law definition  of  murder.    Premedi- 
tation involves  a  previously  formed  de- 
sign or  actual  intention  to  kill.    But  such 
design  or  intention  may  be   conceived 
and  deliberately  formed  in  an  instant. 
It  is  not  necessary  that  it  should  have 
been  conceived  or  have  pre-existed  in  the 
mind  any  definite  period  of  time  anterior 
to  its  execution.    It  is  sufficient  that  it 
preceded  the  assault,  however  short  the 
interval.     The  length  of  time  is  not  of 
the  essence  of  this  constituent  of  the  of- 
fense.    The  purpose  to  kill  is  no  less 
premeditated,  in  the  legal  sense  of  the 
term,  if  it  were  deliberately  formed  but 
a  moment  preceding  the  act  by  which 
the  death  is  produced,  than  if  it  had 
been    formed    an    hour    before.      The 
mental  state  of  the  assailant  at  the  mo- 
ment, rather  than  the  length  of  time  the 
act    may    have    been    premeditated,    is 
the  material  point  to  be  considered.    The 
mental  process,  in  the  formation  of  the 
purpose  to  kill,  may  have  been  instan- 
taneous, and  the  question  of  vital  im- 
portance is,  Was  the  mind,  at  that  mo- 
ment, so  far  free  from  the  influence  of 
excitement  or  passion  as  to  be  capable 
of  reflecting  and  acting  with  a  sufficient 
degree  of  coolness  and  deliberation  of 
purpose;  and  was  the  death  of  the  per- 
son assaulted  the'  object  sought  to  be  ac- 
complished,— the  end  determined  upont 
...    In  this  view  of  the  law,  that  part 
of  the  charge  excepted  to  is  subject  to 
but  little  criticism.    All  that  can  be  said 
is,  that  the  general  expression  'no  time' 
should  have  been  qualified  by  adding,  no 
definite  time.    But  no  prejudice  or  mis- 
apprehension could  have  resulted  from 
L,R.A.1918C. 


this  omission,  for  the  principle  had  been 
twice  fully  and  correctly  stated  in  the 
preceding  part  of  the  charge." 

It  was  held  that  a  verdict  of  murder 
in  the  first  degree  was  justified,  where 
there  was  evidence  that  six  persons  went 
to  a  place  to  commit  burglary,  that  be- 
fore they  started  five  of  the  six  armed 
themselves  with  loaded  pistols,  that^ 
finding  the  place  occupied  and  guarded, 
they  aban<ioned  the  enterprise  and 
started  back  to  the  city  about  midnight, 
that  in  their  return  to  the  city  so  armed, 
and  with  bmrglars'  tools  and  dynamite 
in  their  possession,  three  of  them  at- 
tempted to  hold  up  a  man,  that  his  loud 
outcry  attracted  fhe  attention  of  a 
number  of  people  and  caused  the  trio  to 
run,  one  of  them  firing  a  shot  as  he  ran 
to  intimidate  any  possible  pursuer,  that 
this  attracted  the  attention  of  an  officer 
in  plain  clothes  who  ran  up  to  some  of 
them,  including  the  defendant,  and  said 
or  did  something  which  made  them  ap- 
prehensive that  he  would  arrest  or 
search  them,  and  that  he  would  discover 
the  burglars'  tools  and  dynamite,  that 
this  was  one  of  the  contingencies  in 
view  of  which  the  defendants  had  armed 
themselves,  and  that,  in  order  to  avoid 
detection,  they,  or  some  of  them,  imme- 
diately opened  fire  on  the  officer,  and 
that  he  returned  the  fire  of  the  one  who 
first  fired  upon  him — the  man  with  the 
.44-caliber  pistol,  the  bullets  of  which 
caused  his  death.  The  court  said:  ''It 
is  claimed  that  the  evidence  does  not 
warrant  a  verdict  of  murder  in  the  first 
degree.  We  think  it  was  clearly  suf- 
ficient. It  shows  that  the  appellant 
made  preparations  to  kill  in  connection 
with  the  projected  burglary,  and  that 
when  an  officer  approached  him  under 
circumstances  indicating  the  probability 
that  he  would  arrest  him  or  search  him 
he  killed  the  officer.  This  is  sufficient 
evidence  of  a  deliberate  purpose  to  kill, 
and  if  such  purpose  existed  the  killing 
was  murder  in  the  first  degree."  People 
V.  Woods  (1905)  147  Oal.  265,  109  Am. 
St.  Rep.  151,  81  Pac.  652. 

While  without  the  scope  of  this  note, 
reference  may  be  had  to  People  v* 
Morse  (1909)  196  N.  Y.  306,  89  N.  E.  816, 
where  a  man  who  had  committed  robbery 
on  the  street  and  was  being  pursued  shot 
a  policeman  approaching  him  from  the 
opposite  direction.  It  was  claimed  that 
the  evidence  was  not  sufficient  on  which 
to  find,  as  a  fact,  that  the  defendant 
shot  the  policeman  from  a  deliberate 
and  premeditated  design  to  effect  his 
death.  The  court,  in  affirming  a  convic- 
tion of  murder  in  the  first  degree,  called 
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attention  to  the  defendant's  possession 
of  the  revolver  and  said :  "Where  a  per- 
son commits  highway  robbery  or  other 
crime  in  such  a  deliberate,  intentional, 
and  premeOlitated  manner  as  shown  by 
the  circumstances  in  this  case,  and  then 
uses  a  revolver  carried  by  him  with  fatal 
effect  in  his  effort  to  avoid  arrest,  it  pre- 
sents a  question  for  the  determination 
of  a  jury  whether  the  person  so  killed 
was  not  killed  by  the  deliberate  and  pre- 
meditated intention  of  the  one  firin?  the 
shot.  .  .  .  There  are  in  this  case, 
however,  further  facts  which  were  prop- 
er to  leave  to  the  jury  upon  the -question 
of  intent,  deliberation,  and  premedita- 
tion, and  they  are  {hat  the  defendant 
was  running  in  a  public  street  where  the 
approach  of  an  officer  in  the  opposite 
direction  must  have  been  seen  by  him 
for  an  appreciable  space  of  time,  and 
his  firing  the  revolver  directly  at  the 
officer,  when  the  result  would  necessar- 
ily or  probably  be  fatal,  is,  of  itself, 
some  evidence  from  which  the  jury  might 
rightfully  find  the  facts  as  found  by 
them." 

In  this  connection  reference  may  be 
made  to  Brooks  v.  State  (1901)  114  Ga. 
6,  39  S.  E.  877,  13  Am.  Crim.  Rep.  47, 
where  it  was  held  that  "if  a  policeman 
at  a  late  hour  of  the  night  hear  a  pistol 
shot  within  two  blocks  of  his  beat,  and 
immediately  thereafter  discover  a  man 


running  from  the  direction  of  the  shot 
and  towards  him,  he  has  a  right  to  arrest 
him  without  a  warrant.  Where,  under 
such  circumstances,  the  officer  attempts 
to  make  the  arrest  and  is  shot  and  killed 
by  the  person  whom  he  is  seeking  to  ar- 
rest, the  offense  is  murder  and  not  man- 
slaughter; especially  where  the  slayer 
has,  in  fact,  fired  the  shot  first  heard, 
and  has  thereby  wounded  another.'' 
The  court  said:  "When  an  officer  is 
shot  and  killed  by  one  whom  he  is  seek- 
ing legally  to  arrest,  the  offense  is  mur- 
der and  not  manslaughter.  All  the  cases 
and  textbooks,  so  far  as  we  know,  lay 
this  down  as  the  law.  It  is  especially 
true  in  a  case  like  the  present,  where  it 
appears  that  the  fugitive  had  actually 
shot  another  and  was  running  away  from 
the  place  of  the  shooting.  It  was,  there- 
fore, not  error  to  fail  or  refuse  to 
charge  upon  the  subject  of  manslaughter 
in  this  case." 

For  elements  of  deliberation  and  pre- 
meditation as  affected  bv  the  brevity  of 
the  period  elapsing  between  the  resolu- 
tion to  kill  and  the  homicide,  see  the  note 
to  Com.  v.  Tucker,  7  L.R.A.(N.S.)  1056. 
For  homicide  in  resisting  arrest,  see  the 
notes  in  66  L.R.A.  353,  and  33  L.R.A. 
(N.S.)  143.  For  homicide  in  the  com- 
mission of  an  unlawful  act;  see  the  note 
in  63  L.R.A.  353.  B.  B.  B. 


KENTUCKY  COrRT  OP  APPEAIiS. 

M.  F.  EMERY,  Appt., 

V. 

MANHATTAN  LIFE   INSURANCE   COM- 
PANY. 

(179  Ky.  76,  200  S.  W.  19.) 

Insurance  —  assignment  —  right  to  con- 
vert policy  Into  term  insurance. 

One  holding  a  life  insurance  policy  as 
collateral  security  cannot,  without  foreclo- 
sure or  the  written  assent  of  the  insured^ 
exercise  the  option  to  convert  the  policy 
into  a  paid-up  term  policy,  and  in  case  ho 
attempts  to  do  so  without  such  consent,  he 
can,  if  no  further  premiums  are  paid,  re- 
cover only  the  paid-up  value  of  the  policy. 
For  other  caseSy  see  InsurancCt  IV,  a,  in  Dig. 

1-52  N.  8. 

(February  1,  1018.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  McCracken  Coun- 
ty in  her  favor  for  less  than  the  amount 

Note.  —  As  to  right  of  assignee  of  policy 
of  life  insurance  to  cxercis^e  options,  see  an- 
notation following  this  case,  post,  570. 
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claimed,  and  from  an  order  denying  a  new 
trial,  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  life  insurance 
policy.    Afiirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bradshaw,  Nichols,  &  Mac- 
Donald  for  appellant. 

Mr.  W.  A.  Bcppy  for  appellee. 

Settle,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  case  was  decided  in  the  court  below 
upon  an  agreed  statement  of  facts.  By 
agreement  of  the  parties  a  jury  was  waived, 
and  the  law  and  facts  submitted  to  the 
court.  The  appellant  recovered  a  judgment 
against  the  appellee  for  $998,  with  interest 
from  the  date  of  the  judgment  and  her 
costs  expended  in  the  action.  Appellant's 
complaint  of  the  rejection  by  that  judgment 
of  the  larger  part  of  the  claim  for  which 
she  sued,  and  the  refusal  of  the  circuit 
court  to  grant  her  a  new  trial,  led  to  this 
appeal. 

The  agreed  facte  show  that  on  October  1, 
1891,  one  W.  M.  Clyne  executed  to  Hobson 
&   Company,   of    Paducah,    his    promissory 
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note  for  $1,845.65,  due  one  day  after  date. 
lliis  note,  on  October  1,  1802,  was  Bold  and 
assigned  by  HobBon  &  Company  to  L.  W. 
Emery,  who  later  died  testate,  and  whose 
will  was  duly  admitted  to  probate  by  the 
McCracken  county  court.  By  his  will  the 
testator  bequeathed  the  above  note  to  his 
daughter,  M.  F.  Emery,  who  by  reason  there- 
of became  the  owner  and  obtained  posses- 
sion of  the  note.  When  it  came  to  her  hands 
the  note  contained  this  indorsement: 

I  hereby  promise  that  this  policy  No. 
127025  in  the  Manhattan  Life  Insurance 
Company  may  be  used  by  the  estate  of  L. 
W.  Emery  to  pay  this  debt;  but  any  pro- 
ceeds arising  from  said  policy  above  the 
debt  shall  be  paid  to  my  family. 

This  February  9th,  1906.      W.  M.  Clyne 

Attest:    Geo.  F.  Emery. 

The  above  policy,  which  was  for  $2,500, 
was  issued  by  the  Manhattan  Life  Insur- 
ance Company  upon  the  life  of  W.  M.  Clyne, 
March  5,  1902,  and  on  March  12,  1902,  was 
assigned  to  the  appellant,  M.  F.  Emery,  by 
the  following  writing,  viz. : 

In  consideration  of  debt  evidenced  by  note 
for  $1,800  and  interest,  I  hereby  sell  and 
assign  unto  M.  F.  Emery,  of  Paducah,  coun- 
ty of  McCracken,  state  of  Kentucky,  the  an- 
nexed policy  No.  127025  on  the  life  of  W. 
M.  Clyne,  near  Wandville,  McCracken  coun- 
ty, issued  by  the  Manhattan  Life  Insurance 
Company  of  New  York;  and  I  do  also,  for 
myself,  my  executors  and  adminiBtrators, 
guarantee  the  validity  and  sufficiency  of  the 
forgoing  assignment  to  the  above-named 
assignee,  his  executors,  administrators,  and 
assigns,  and  their  title  to  the  said  policy 
will  forever  warrant  and  defend.  And  I 
hereby  appoint  the  said  assignee  my  true 
lawful  attorney  to  collect  the  amount  of  said 
policy  and  receipt  therefor  as  fully  as  she 
could  do,  if  these  presents  were  not  made. 

Witness  my  hand  and  seal  this  12th  day 
of  March,  1902.  William  M.  Clyne. 

All  the  premiums  on  this  policy  were  paid 
down  to  and  including  March  5,  1912.  No 
part  of  the  note  owing  by  Clyne  to  M.  F. 
Emery  had  been  paid  when  the  above  assign- 
ment of  the  policy  was  made,  and  there  was 
then  due  thereon  $2,891.39,  which  thereafter 
increased  until  at  the  time  of  the  institution 
of  this  action  it  amounted  to  $4,503.17. 

Within  thirty  days  after  the  payment  of 
the  annual  premium  March  5,  1912,  on  the 
policy  in  question,  the  appellant  offered  to 
surrender  it  to  the  Manhattan  Life  Insur- 
ance Company  for  a  nonparticipating,  paid- 
up  term  policy  on  the  life  of  the  insured, 
Cljne,  for  $2,500,  to  run  for  a  period  oi  hve 
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years  and'  seven  months^  beginning  on  the 
date  of  the  payment  oi  the  last  premium, 
viz.,  March  6,  1912,  which  the  insurance 
company  was  requested  by  appellant  as 
assignee  of  the  present  policy  to  issue,  but 
refused  to  issue  without  a  written  request 
from  Clyne,  the  insured,  in  addition  to  the 
request  from  the  assignee,  which  request 
from  Clyne  was  never  made.  At  the  time 
the  request  for  the  issuance  of  the  nonpar- 
ticipating, paid-up  policy  for  $2,500  on  the 
life  of  Clyne  was  made,  there  were  no  notes, 
loans,  or  indebtedness  against  the  policy  due 
the  Manhattan  Life  Insurance  Company. 
After  Clyne's  death,  which  occurred  April 
16,  1916,  appellant  furnished  the  insurance 
company  proper  proofs  thereof,  and  was 
thereupon  tendered  by  it  $998  in  settlement 
of  its  indebtedness  on  the  policy;  the  latter 
claiming  that  this  amount  was  its  auto- 
matic cash  value  as  a  paid  policy  at  the  date 
of  the  death  of  the  insured.  Appellant  re- 
fused to  accept  the  $098  tendered,  and  de- 
manded of  the  insurance  company  $2,600 
as  the  amount  due  thereon,  and  upon  the  re- 
fusal of  the  latter  to  pay  same  brought  this 
action  seeking  to  compel  its  payment. 

By  the  terms  of  tlie  assigned  policy  cer- 
tain options  were  given  the  insured.    Among 
these  was  one  entitling  him,  within  thirty 
days  after  the  payment  of  the  last  annual 
premium,  to  make  a  ''legal  surrender''  of  the 
policy  to  the  insurance  company  and  de- 
mand of  it  a  nonparticipating,  paid-up  term 
policy  on  his  life  for  $2,500,  to  run  for  a 
period  of  five  years  and  seven  months  begin- 
ning on  the  date  of  the  payment  of  the  last 
premium,  provided  that  at  the  time  of  the 
demand  for  the  issuance  of  the  nonpartici- 
pating, paid-up  policy  there  were  no  notes, 
loans,   or   indebtedness   against   the    policy 
due  the  insurance  company.     So  the  ques- 
tion presented  for  our  decision  by  this  ap- 
peal is.  Did  this  state  of  facts  entitle  the  ap- 
pellant, as  the  assignee  of  the  insured,  to 
the    nonparticipating,    paid-up    policy    de- 
manded of  the  company?     We  think  not. 
it  is  admitted  that  the  policy  on  the  life 
of  the  insured  was  received  by  appellant  as 
collateral    security   for    the   note   she   held 
against  him.    Its  assignment,  therefore,  did 
uot  devest  him  of  all  interest  in  the  policy. 
He  retained,  at  least,  the  right  to  obtain 
its  restoration  to  him  at  any  time  during 
the  existence  of  the  note  by  paying  the  note ; 
while,  on  the  other  hand,  the  assignee  had 
such  legal  title  as  conferred  upon  her  the 
right  of  foreclosure,  which  right  she  might 
have  exercised  at  any  time  after  the  ma- 
turity of  the  note,  and  the  exercise  of  which 
would  have  devested  the  insured  of  all  in- 
terest in  the  policy.     7  Cyc.  83.     But  this 
right  was  never  exercised  by  her,  and  when 
she  demanded  of  appellee  the  nonpartici- 
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patlng  polky  for  $2,500,  the  insured  was 
still  owing  her  the  note  for  which  she  held 
the  existing  policy,  and  still  had  such  an  in- 
terest in  that  policy  as  entitled  appellee  to 
demand  that  he  unite  in  its  surrender  and  in 
the  demand  or  request  for  the  new  nonpar- 
ticipating  policy.  Appellee  could  not  then 
know  that  the  insured  before  his  death  and 
before  the  maturity  of  the  nonparticipating 
policy  would  not  pay  the  appellant's  note, 
and  thereby  entitle  himself  to  the  return 
of  the  policy.  By  the  terms  of  the  existing 
policy  it  was  entitled  to  a  "legal  surrender" 
of  it,  which  could  be  effected  only  by  the 
written  request  from  the  insured  for  the  is- 
suance of  the  new  nonparticipating,  paid-up 
$2,500  policy,  as  required  by  the  provision 
of  the  existing  policy.  Therefore  the  failure 
of  appellant  to  obtain  the  written  request 
or  consent  of  the  insured  in  support  of  her 
demand  upon  appellee  for  the  nonpartici- 
pating, paid-up  $2,500  policy  justified  its 
refusal  to  issue  such  policy.  So,  as  it  is 
admitted  that  at  the  time  of  appellant's  de- 
mand for  the  nonparticipating,  paid-up  pol- 
icy, and  also  at  the  date  of  the  death  of  the 
insured,  the  existing  policy  on  his  life  had 
a  cash  surrender  value  of  $998,  to  only  that 
amount  was  appellant  entitled.  If  the 
amount  of  the  note  had  been  less  than  the 
cash  surrender  value  of  the  policy,  the  sur- 
plus, after  paying  the  amount  of  the  note, 
by  the  terms  of  the  assignment  under  which 
appellant  obtained  the  policy,  must  have 
been  paid  to  the  family  of  the  insured. 
But,  as  such  cash  surrender  value  of  the 
policy  was  far  less  than  the  amount  of  the 
note,  appellant  was,  of  course,  entitled  to 
the  whole  of  it. 

By  the  only  policy  that  was  in  force  on 
the  life  of  the  insured,  the  option  of  apply- 
ing its  cash  surrender  value  to  the  purchase 
of  the  extended  paid-up  insurance  of  $2,500 
that  might  have  been  given  by  the  non- 
participating  policy,  which  appellant  com- 
plains was  not  issued  to  her  by  appellee,  was 
an  option  that  was  personal  to  the  insured, 
which  could  not  have  been  made  available 
by  his  assignee  before  hia  death,  in  the  man- 
ner attempted,  without  his  written  consent. 


Although  this  fact  was  made  known  to  ap- 
pellant by  the  refusal  of  appellee  to  issue  to 
her  the  nonparticipating  policy  four  years 
before  the  death  of  the  insured,  as  no  such 
written  consent  was  ever  procured  of  him 
by  her,  the  conclusion  is  inevitable  that  its 
cash  surrender  value  of  $998  was  all  that 
she  had  a  right  to  claim. 

All  that  passed  by  the  assignment  of  the 
policy  from  the  insured  to  appellant  was 
the  right  to  collect  whatever  of  its  proceeds 
he  might  have  been  entitled  to  be  paid,  by 
way  of  its  cash  surrender  value,  before  his 
death,  or  that  the  appellee  was  liable  for  at 
his  death,  in  the  absence  of  an  exercise  of 
the  option  with  respect  to  the  extended, 
paid-up,  nonparticipating  insurance  given 
by  the  assigned  policy,  which  was  and  could 
have  been  no  more  than  the  $998,  for  wliich 
she  obtained  judgment. 

The  case  of  Mutual  Ben.  L.  Ins.  Co.  v. 
First  Nat.  Bank,  160  Ky.  638,  169  S.  W. 
1028,  cited  by  counsel  for  appellant,  does  not 
conflict  with  the  conclusions  we  have  ex- 
pressed. There  was  in  that  case  no  contro- 
versy as  to  the  amount  to  which  the  assignee 
of  the  policy  was  entitled.  Indeed,  only 
the  cash  surrender  value  of  the  policy  was 
claimed  by  the  assignee,  and  the  insurance 
company  resisted  its  recovery  by  the 
assignee  upon  the  ground  that  the  right  to 
receive  it  was  confined  by  the  terms  of  the 
policy  to  the  insured  alone.  In  rejecting 
this  contention  we  held  that,  where  a  note 
is  secured  by  the  assignment  to  the  payee  by 
the  obligor  and  his  wife  of  an  insurance 
policy  on  the  life  of  the  former  having  a 
cash  surrender  value,  the  insurance  company 
issuing  such  policy  cannot,  when  sued  with 
the  obligor  by  the  payee,  resist  the  recovery 
by  the  latter  of  the  cash  surrender  value  of 
the  policy,  unless  such  assignment  of  the 
policy  is  forbidden  by  a  provision  of  the 
policy,  or  by  its  terms  the  privilege  of  sur- 
rendering the  policy  and  receiving  its  cash 
surrender  value  is  confined  to  the  insured 
alone,  which  in  that  case  tlie  policy  did 
not  do. 

We  find  no  error  in  the  judgment  of  the 
Circuit  Court.    Hence  it  is  affirmed. 


Aiinotation — Right  of  aMignee  of  policy  of  life  insurance  to  exercise 

options. 


As  to  right  of  beneficiary  to  exercise 
option  upon  default  in  payment  of  pre- 
mium, see  notes  to  New  York  L.  Ins.  Co. 
T.  Noble,  46  L.R.A.(N.S.)  391,  and  Mc- 
Donald V.  Columbian  Nat.  L.  Ins.  Co. 
L.RJ^.1916F,  1244. 

Generally,  as  to  right  of  creditors  to 
reach  option  of  insured  to  receive  cash 
surrender  value  of  policy,  and  their 
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right  to  reach  policies  having  a  cash 
surrender  value,  see  note  to  McCutchen 
V.  Townsend,  16  L.R.A.(N.S.)  316. 

As  to  effect  of  loan  as  working  for- 
feiture of  options  under  policy,  see  note 
to  Algoe  V.  Pacific  Mut.  L.  Ins.  Co. 
L.R.A.1917A,  1237. 

It  will  be  noticed  that  it  was  decided 
in  Emeby  V.  Maj^hattek  L.  Ins.  Co. 
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ante,  568,  that  one  to  whom  a  life  insur- 
ance policy  had  been  assigned  as  col- 
lateral could  not  without  foreclosure  or 
the  written  assent  of  the  insured,  exer- 
cise the  option  given  by  the  policy  to 
convert  it  into  a  paid-up  term  policy, 
and  that,  where  he  attempted  to  do  so 
without  foreclosure  or  the  insured's  con- 
sent, and  no  further  premiums  were 
paid,  he  could  recover  only  the  paid-up 
value  of  the  policy. 

A\  hile  the  decision  is  not  without  sup- 
port, it  is  not  in  harmony  with  some  of 
the  other  cases  subsequently  dealt  with 
in  this  note.  Others,  however,  may  be 
reconciled  with  it  because  of  express  au- 
thority given  the  assignee  by  the  assign- 
ment to  exercise  the  option. 

In  Mutual  L.  Ins.  Co.  v.  Twyman 
(1906)  122  Ky.  513,  121  Am.  St.  Rep. 
471,  92  S.  W.  335,  97  S.  W.  391,  where 
a  paid-up  policy  was  assigned  to  the  in- 
surer as  collateral  by  an  agreement  pro- 
viding that  the  policy  was  **assigned  and 
surrendered  to  said  company  for  cancel- 
ation in  satisfaction  of  this  note  and  in 
settlement  of  the  cash  surrender  value  of 
said  policy,  it  was  held  that,  on  default 
in  payment  of  the  loan,  the  company 
could  not,  at  its  own  option  and  without 
the  consent  of  the  insured,  cancel  the 
policy  by  calculating  its  cash  surrender 
value  as  of  the  date  of  default,  but 
that  it  should,  like  any  other  creditor 
holding  a  debt  secured  by  a  lien,  resort 
to  a  court  of  equity  for  the  enforcement 
of  its  rights,  and  that  a  court  in  such 
a  case  might  decree  a  cancelation  of  the 
policy,  allowing  to  the  insured  its  full 
cash  surrender  value  less  the  assignee's 
debt. 

And  in  Grossman  v.  Lindemann  (1910) 
67  Misc.  437, 123  N.  Y.  Supp.  108,  where 
a  paid-up  policy  was  deposited  as  col- 
lateral security  for  the  payment  of  a 
note,  it  was  held  that,  as  the  policy  was 
an  instrument  for  the  payment  of  money, 
its  deposit  as  collateral,  in  the  absence 
of  a  distinct  provision  permitting  its 
sale,  ^ve  the  pledgee  only  the  right  to 
eoUect,  and  not  to  sell  or  surrender  it. 

It  is  clear  that  an  assignment  by  one 
having  no  right  to  exercise  the  options 
given  by  a  policy  will  not  confer  such 
right  on  the  assignee.  Thus,  where  a 
vife  to  whom  a  policy  on  her  husband's 
life  was  payable  in  case  she  survived 
him  agreed  with  a  creditor  of  the  hus- 
band to  send  the  policy  as  collateral  and 
to  assign  it;  and  she  forwarded  the  poli- 
cy with  an  agreement  to  collect  the 
amount  due  her  on  it  and  pay  it  to  the 
creditor,  it  was  held  that  the  latter  did 

not  acquire  any  right  to  an  absolute  as- 
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1  eignment  of  the  policy  which  would  in- 
clude the  right  to  surrender  the  policy 
and  receive  its  surrender  value;  that 
the  husband  did  not  join  in  the  agree- 
ment, and  that  the  wife  had  no  right  to 
surrender  the  policy,  but  had  only  the 
right  to  receive  the  insurance  in  case  she 
survived  her  husband.  Rathborne  v. 
Hatch  (1904)  90  App.  Div.  161,  85  N.  Y. 
Supp.  775,  affirmed  in  (1905)  181  N.  Y. 
584,  74  N.  E.  1125. 

In  some  cases  the  assignments  in- 
volved expressly  conferred  authority  to 
exercise  the  options  given  by  the  poli- 
cies. 

Thus,  in  Du  Brutz  v.  Bank  of  Visalia 
(1906)  4  CaL  App.  201,  87  Pac.  467,  469, 
where  a  husband  whose  life  was  insured 
in  favor  of  his  wife  joined  her  in  execut- 
ing an  instrument  to  a  creditor  provid- 
ing that  the  parties  assign  the  policy 
and  all  their  rights  thereunder,  and  all 
benefits  accrued  or  to  accrue  under  and 
by  virtue  of  the  terms,  covenants,  or  con- 
ditions thereof,  and  authorizing  the  as- 
signee to  receive  and  collect  and  receipt 
for  any  money  or  thing  of  value  which 
was  or  might  become  due  by  virtue  of 
the  policy  or  the  terms,  covenants,  or 
conditions  thereof,  as  fully  and  com- 
pletely as  the  assignors  or  either  of  them 
could  do  if  the  assignment  had  not  been 
made, — it  was  held  that  the  assignee  was 
thereby  empowered  to  exercise  the  op- 
tion given  in  the  policy  to  take  a  paid- 
up  policy. 

And  in  Palmer  v.  Mutual  L.  Ins.  Co. 
(1902)  38  Misc.  318,  77  N.  Y.  Supp.  869, 
where  a  policy  was  assigned  to  the  in- 
surer as  collateral  for  a  loan,  by  an  in- 
strument authorizing  the  assignee  on  de- 
fault to  cancel  the  policy  and  apply  the 
surrender  value  to  the  payment  of  the 
debt,  it  was  held  that  the  assignee  had 
the  right,  as  in  the  case  of  any  pledge, 
upon  default  of  the  payment  of  the  debt, 
to  dispose  of  or  realize  upon  the  pledge, 
and  its  right  to  surrender  the  policy  and 
take  its  cash  value  upon  default  was  up- 
held. 

And  in  Planters'  State  Bank  v.  Wil- 
lingham  (1901)  111  Ky.  64,  63  S.  W.  12, 
where  the  insured,  by  a  written  assign- 
ment of  policies  to  a  creditor  as  collat- 
eral, authorized  the  assignee  on  default 
in  payment  of  the  premiums  to  surren- 
der the  policies,  it  was  held  that  he  had 
exercised  the  option  claimed  for  him  as 
a  personal  privilege,  and  had  thereby 
given  the  assignee  a  right  to  demand  at 
least  a  paid-up  policy. 

And  the  right  of  an  assignee  to  exer- 
cise the  options  given  has  been  upheld 
although  the  assignment,  so  far  as  ap- 
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pears,  did  not  expressly  confer  such 
right. 

Thus,  where  an  insured  assigned  a 
policy  as  collateral  to  a  creditor  his 
heirs  and  assigns,  as  his  interest  might 
appear,  and  the  assignment  stated  that 
it  was  made  to  protect  and  pay  certain 
notes,  it  was  held  that  on  default  by  the 
insured  in  the  payment  of  premiums  the 
assignee  was  entitled  to  convert  the  pol- 
icy into  its  cash  surrender  value  or  into 
a  paid-up  policy.  Bush  v.  Block  (1916) 
19J  i.:.o.  App.  704,  187  S.  W.  153. 

And  in  Dungar  v.  Mutual  Ben.  L.  Ins. 
Co.  (1877)  46  Md.  469,  where  a  policy 
was  assigned  by  the  insured  and  his 
wife,  the  beneficiary,  to  secure  the  pay- 
ment of  money  advanced  by  the  insur- 
ance agent  to  pay  the  premium,  it  was 
held  that  the  agent,  holding  the  policy 
as  mortgagee,  might  surrender  it  for  its 
reserve  or  equitable  value  as  an  advan< 
tageous  mode  of  foreclosure,  but  that  nO' 
tice  should  be  given  to  redeem  before 
the  surrender  takes  place,  and  that  the 
insurer,  accepting  the  surrender  without 
such  notice,  acquires  only  the  interest 
of  the  mortgagee,  and  holds  it  subject 
to  the  right  of  redemption,  as  the  mort- 
gagee held  before  the  surrender. 

It  also  appears  in  Keeble  v.  Jones 
(1914)  187  Ala.  207,  66  So.  384,  that  the 
assignee  of  a  life  insurance  policy,  upon 
the  assignor's  failure  to  keep  up  the 
payment  of  his  annual  premiums,  sur- 
rendered the  policy  and  received  in  lieu 
thereof  a  paid-up  policy;  but  there  was 
no  question  raised  as  to  his  right  to  do 
this  and  no  discussion  of  the  question. 

And  in  Re  Davison  (1910)  179  Pod. 
750,  where  certain  policies  having  no 
surrender  value  were  assigned  by 
straight  assignments  as  security  for  the 
payments  of  notes,  and  others  were  as- 
signed by  instruments  assigning  all 
money,  and  benefits  due  or  to  become  due 
subject  to  the  terms  and  conditions  of 
the  policies,  it  was  apparently  assumed 
that  the  assignee  might  exercise  the  op- 
tions for  paid-up  policies,  etc.,  given  by 
the  policies.  The  question  at  issue  in 
that  case  was  the  correctness  of  the 
finding  of  the  referee  in  bankruptcy  as 
to  the  valuation  of  the  policies. 

In  Feliciana  Bank  &  T.  Co.  v.  Union 
Cent.  L.  Ins.  Co.  (1915)  137  La.  674,  69 
So.  91,  where  a  policy  payable  to  the 
insured's  executors,  administrators,  or 
assigns  was  assigned  as  collateral  by  an 
agreement  giving  the  pledgee  the  right, 
in  event  of  nonpayment,  to  sell  the  pol- 
icy, and  after  the  default  it  was  sold  at 
public  auction  and  purchased  by  the  as- 
signee, it  was  held  that  the  latter  was 
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entitled  to  be  recognized  as  owner,  and 
as  such  to  exercise  the  privilege  of  loan 
and  of  surrender  for  paid-up  value  con- 
ferred by  the  policy  upon  the  owner, 
and  that  it  was  not  necessary  that  the 
transfer  and  ownership  be  first  decreed 
by  a  judgment. 

In  some  cases  the  right  to  exercise  the 
options  has  been  held  a  right  personal 
with  the  insured  which  he  could  noc  as- 
sign. 

Thus,  where  a  policy  payable  to  the 
insured's  wife  and  children,  and  contain- 
ing a  provision  that  at  the  end  of  a  cer- 
tain period  the  insurer  would  pay  to 
the  person  or  persons  designated  in  the 
applieation  a  cash  surrender  value,  and 
the  insured  was  designated  in  the  appli- 
cation as  the  person  entitled  to  the  cash 
surrender  value,  it  was  held  that  a  mere 
power  to  take  the  surrender  value  was 
given  to  the  insured  which  he  could  not 
transfer  to  another,  and  that  an  assignee 
of  the  policy  therefor  could  not  exercise 
the  option.  Moser  v.  Connecticut  Mut 
L.  Ins.  Co.  (1909)  134  Ky.  215,  119  S. 
W.  792. 

And  in  Townsend  v.  Townsend  (Me- 
Cutchen  v.  Townsend)  (1907)  127  Ky. 
230,  16  L.R,A.(N.S.)  316, 105  S.  W.  937, 
it  was  held  that  one  who  had  insured 
his  life  for  the  benefit  of  his  children 
by  a  policy  giving  him  an  option  after 
a  certain  period  to  surrender  the  policy 
for  its  cash  surrender  value  could  not 
assign  the  option  to  a  creditor.  And  it 
was  also  held  in  this  case  that  a  general 
assignment  for  creditors  would  not  carry 
the  right  of  the  assignor  to  exercise  such 
option,  given  by  a  policy  paid  up  wliile 
he  was  in  affluent  circumstances,  which 
he  had  taken  for  the  benefit  of  his  chil- 
dren. 

In  Mutual  Ben.  L.  Ins,  Co.  v.  First 
Nat.  Bank  (1914)  160  Ky.  538,  169  S. 
W.  1028,  where  the  insured  and  his  wife 
assigned  as  collateral  a  policy  payable  to 
the  wife  if  she  survived  him,  otherwise 
to  him,  and  providing  for  a  cash  sur- 
render value  to  be  paid  on  a  surrender 
of  the  policy  fully  receipted,  it  was 
held  that  the  assignee  was  entitled  to  ob- 
tain the  eash  surrender  value.  With  re- 
spect to  the  Townsend  and  Moser  Cases 
(Ky.)  supra,  the  court  said:  "The  dif- 
ference between  the  Townsend  and 
Moser  Cases  and  the  instant  case  can 
readilv  be  seen  and  understood.  The 
beneficiaries  in  the  Townsend  and  Moser 
Cases  were  the  wives  and  children  of 
the  insured,  the  interests  of  the  latter 
being  contingent  upon  their  survivinjr 
the  mother.  Each  of  the  policies  by  its 
provisions  excluded  the  beneficiaries  or 
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others  from  demauding  or  reeesiving  the 
cash  value  of  the  policy  by  its  surren- 
der, by  eoafining  to  the  insured  alone  the 
right  to  terminate  the  policy  by  taking 
in  cash  its  surremder  value,  thereby  mak- 
ing the  surrender  privilege  one  purely 
personal  to  the  insured,  which  eouid  not 
be  assigned    to    or   vested   in   another. 
Here,  however,  while  the  wife  of  the  in- 
sured is  named  in  the  policy  as  a  bene- 
ficiary; her  right  to  the  proceeds  of  the 
policy  is  made  to  depend  upon  her  sur- 
viving the  insured,  and  there  is  a  further 
provision  of  the  policy  which  declares 
that,  in  the  event  the  wife  does  not  sur- 
vive the   insured;    the   policy   shall   be 
payable   to   the   estate   of   the  insured. 
Moreover,  the  policy  does  not  in  words, 
or  by  implication,  vest  in  the  insured 
alone  the  right  to  terminate  the  policy 
and  take  its  surrender  value.    The  pol* 
icy  merely  provides  for  a  cash  value  to 
be  paid  by  the  company  on  a  surrender 
of    the    policy    fully    receipted.      This 
makes  the  privilege  of  surrendering  the 
policy  for  cash  one  which  may  be  exer- 
cised by  a  creditor  who  received  the  pol- 
icy by  assignment  from  the  insured  as 
security  for  his  debt.    Obviously,  Bet  tie 
Garvin,  the  wife  of  Ed.  L.  Garvin,  had 
an  interest  in  the  amount  of  insurance 
that  would  have  been  payable  on  the  pol- 
icy at  the  death  of  her  husband^  if  she 
survived  him,  but  the  policy  does  not 
confer  upon  her  a  right  to  receive  its 
cash  surrender  value  any  more  than  an* 
other  to  whom  it  might  be  assigned  by 
the  insured ;  and  by  joining  with  the  in- 
sured in  the  assignment  of  the  policy 
to  the  latter^s  creditor  as  security  for  a 
debt  owing  by  the  insured,  she  voluntar- 
ily put  it  in  the  power  of  the  creditor  to 
obtain   its  cash  value  by  surrendering 
the  policy  for  the  payment  of  the  debt 
secured  to   the  appellant,  which,   when 
done,  would  necessarily  devest  her  of  the 
amount  she  otherwise  would  have  been 
entitled  to  receive  on  the  policy  at  the 
death  of  the  insured,   if  she  survived 
him." 

And  in  Wheeler  v.  Connecticut  Mut. 
L.  Ins.  Co.  (1880)  82  N.  Y.  543,  37  Am. 
Rep.  594,  where  a  policy  provided  that 
if,  after  the  payment  of  two  or  more 
premiums,  the  policy  should  cease  by 
reason  of  default  in  the  payment  of 
premiums,  the  company  would  grant  a 
paid-up  policy  for  such  amount  as  the 
then  present  value  of  the  policy  would 
purchase,  providing:  the  policy  should 
be  transmitted  to  the  insured  and  appli- 
cation made  for  such  paid-up  policy 
within  a  stated  time,  it  was  held  that, 
although  the  insured  was  dead,  the  right 
I.R.A.1918C. 


to  a  paid-up  policy  or  its  value  remained 
in  his  assignee  where  application  was 
properly  made. 

The  question  whether  the  interests  of 
persons  other  than  the  insured  in  the 
policy  prevented  an  exercise  of  the  op- 
tions by  an  assignee  has  been  involved 
in  some  cases. 

Thus,  in  Eisenbach  v.  Mutual  L.  Ins. 
Co.  (1914)  162  App.  Div.  595,  147  N.  Y. 
Supp.  962,  ailirmed  without  opinion  in 
(1914)  212  N.  Y.  693,  106  N.  E.  1033, 
where  the  holder  of  a  paid-up  endow- 
ment policy,  having  the  right  to  surren- 
der it,  executed  an  assignment  trans- 
ferring to  his  wife,  "if  living,  if  not 
to  my  child  or  children,  all  my  right, 
title,  and  interest  in  the  policy/'  and  sub- 
sequently delivered  the  policy  to  ner,  to- 
gether with  a  second  assignment  particu- 
larly giving-  her  the  right  to  surrender 
the  policy  and  receive  its  cash  value,  and 
the  insured  and  his  wife  delivered  the 
policy  to  the  insurer  and  demanded  the 
cash  value, — ^it  was  held  that  the  wife 
was  entitled  thereto;  that  the  children 
had  no  contingent  interest  by  virtue  of 
the  first  assignment,  as  their  mother 
was  living  at  the  time  the  right  to  re- 
ceive the  cash  value  accrued;  and  that 
the  assignment  of  the  policy  was  not  a 
waiver  of  the  cash  surrender  provisions, 
aud  that,  as  the  insured  had  a  right  to 
exercise  the  option  to  surrender,  his  as- 
signee had  the  same  right. 

And  in  Entwistle  v.  Travelers  Ins.  Co. 
(1901)  17  Pa.  Super.  Ct.  180,  where  a 
policy  on  the  life  of  a  husband  was  pay- 
able to  his  wife,  or  in  the  case  of  her 
prior  death  to  his  children,  but  if  he 
should  survive  both  his  wife  and  children 
to  his  legal  representatives,  and  there 
was  a  provision  that  the  policy  might 
be  converted  into  cash  at  the  option  of 
"the  holder''  after  the  expiration  of  a 
certain  period  and  the  payment  of  a 
specified  number  of  premiums,  it  was 
held,  where  the  insured,  his  wife,  and 
children  were  all  living  at  the  time,  and 
one  to  whom  the  insured  and  his  wife 
had  executed  an  assignment  of  the  pol- 
icy demanded  the  surrender  value,  that 
the  wife  was  "the  holder"  of  the  policy 
witrhin  the  meaning  of  its  provisions,  and 
that  the  insurer  could  not  under  the  cir- 
cumstances refuse  the  assignee's  demand 
on  the  ground  that  the  children  had  an 
interest  in  the  policy  and  had  not  joined 
in  the  assignment,  since  their  only  right 
was  to  take  in  the  event  of  the  wife's 
death. 

And  in  Blinn  v.  Dame  (1911)  207 
Maak  159,  93  N.  £.  601,  20  Ann.  Cas. 
1184,  where  a  policy  provided  for  the 
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payment  of  a  stated  sum  to  the  insured, 
his  exeentorsi  administrators/  or  assigns, 
on  a  specified  date,  or  if  he  should  die 
before  that  time  for  the  payment  of  a 
like  sum  to  his  children  if  they  sur- 
vived him,  with  power  to  the  insured 
to  surrender  the  policy  at  any  time,  it 
was  held  that  the  right  to  surrender  the 
policy  for  its  surrender  value  was  a 
valuable  property  right  to  which  the 
children's  rights  were  subject,  and  that 
it  passed  under  a  general  assignment 
for  the  benefit  of  creditors,  and  that  it 
was  the  insured's  duty  to  execute  any 
written  surrender  that  might  be  neces- 
sary to  enable  the  assignees  to  collect 
the  surrender  value. 

In  Cornell  v.  Mutual  L.  Ins.  Co.  (1914) 
179  Mo.  App.  420,  165  S.  W.  858,  where 
a  policy  provided  that  it  might  be  sur- 
rendered at  the  end  of  twent^^  years  and 
a  eertain  amount  collected,  and  expressly 
provided  that  the  interest  of  the  bene- 
ficiary was  subject  to  the  right  of  the 
insured  to  surrender  the  policy  for  its 
cash  value,  it  was  held  that  one  to  whom 
the  insured  had  delivered  the  policy  as 
collateral  security  could,  after  the  ex- 
piration of  the  twenty-year  period,  with- 
out the  insured's  assent,  exercise  the 
right  conferred  by  the  policy  and  sur- 
render it  for  its  cash  value;  but  it  was 
stated  that  the  insured  in  this  ease  did 
consent  to  such  surrender. 

In  Mutual  L.  Ins.  Co.  v.  Hagerman 
(1903)  19  Colo.  App.  33,  72  Pac.  889, 
where  a  policy  was  payable  to  the  in- 
sured's wife  provided  she  survived  him, 
if  not,  to  her  children,  it  was  held  that 
the  wife's  interest  was  contingent  upon 
her  surviving  her  husband,  and  that 
with  her  death  her  interest  ceased  and 
all  rights  under  the  policy  vested  in  her 
children,  and  that  one  to  whom  she  had 


assigned  the  policy  had  no  right,  after 
her  death,  to  exercise  the  option  for  a 
paid-up  policy. 

In  State  Nat.  Bank  v.  United  States 
L.  Ins.  Co.  (1909)  238  HL  148,  87  X.  E. 
396,  where  continuable  term  policies  were 
assigned  as  collateral,  and  before  the  ex- 
piration of  the  term  period  the  assignee, 
who  had  paid  all  but  the  first  two  annual 
premiums,  consulted  the  insurer's  agent, 
who  advised  him  to  continue  the  policies 
in  the  same  form,  and  stated  that  after 
five  premiums  were  paid  the  assignee 
might  change  the  policies  for  endowment 
policies,  and  an  application  for  continu- 
ing the  term  insurance  was  accordingly 
made,  signed  by  the  insured  and  the  as- 
signee, and  policies  were  issued  payable 
to  the  assignee,  its  successors  or  assigns, 
providing  that  the  policies  might  be 
changed  to  any  participating  plan  issued 
by  the  insurer, — it  was  held  that  it  was 
not  necessary  that  the  insured  acquiesce 
in  the  assignee's  election  to  convert  the 
policies  into  endowment  policies,  as  the 
second  term  policies  were  rightfully 
made  payable  to  the  assignee,  and  the 
options  to  exchange  them  for  other  poli- 
cies were  properly  vested  in  the  assignee 
alone. 

In  Davidson  v.  Heath  (1908)  --  Ky. 
— ,  113  S.  W.  891,  a  judgment  for  a  lien 
on  the  proceeds  of  a  policy  to  secure  the 
payment  of  a  debt  for  which  the  policy 
had  been  assigned  as  collateral  was  af- 
firmed, although  it  did  not  adjudge  to 
the  assignee  the  right  to  surrender  the 
policy  at  the  time  an  option  given  by  the 
policy  became  available,  such  time  not 
having  arrived,  but  it  was  stated  that  it 
was  assumed  that  the  court  would,  after 
the  maturity  of  the  option,  adjudge  the 
assignee  this  right.  J.  T.  W. 
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STATE  OF  MISSOURI 

V. 

MITCHELL  HEDRICK,  Appt. 

(__  Mo.  —,  199  S.  W.  192.) 

liaroeny  —  hog  —  stealing:  carcass  — 
guilt. 

One  cannot  l)e  convicted  of  stealing  a  hog 
on  evidence  that  he  stole  a  carca&s  of  a  hog. 
For  other  caseSy  see  Evidence,  XIII.   b,  in 

Dig.  1-52  A'.  -8'. 

(December  4,  1917.) 


Note  —  For  killing  animal  and  carrying 
away  part  of  the  carcass  as  larceny  of  the 
animal,  see  note  to  Flowers  v.  State,  L.R.A. 
1915E,  848. 
L.K.A.1918C.      . 


APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  0)urt  for  Reynolds  Coun- 
ty convicting  him  of  stealing  hogs.  Be- 
versed. 

Statement  by  Roy,  C: 

Defendant  was  charged  in  Reynolds  coun- 
ty, jointly  with  Ritchey  and  Strickland, 
with  the  theft  of  four  black  hogs,  the  prop- 
erty of  Bill  Grant.  He  was  convicted  ami 
sentenced  to  the  penitentiary  for  three  vears. 
and  has  appealed. 

The  state's  evidence  very  clearly  shows 
that  the  hogs  were  stolen  and  killed  in  Dent 
county,  near  the  line  between  the  two  coun- 
ties, and  that,  after  they  were  killed,  the 
defendant  went  in  his  wagon  with  the  other 
two  persons  charged  and  hauled  the  hogs 
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into  Reynolds  county,  where  they  were 
cleaned  and  divided  among  them.  There  is 
a  question  on  the  evidence  as  to  whether 
Uiid  appellant  was  a  party  to  the  transac- 
tion  prior  to  the  death  of  the  hogs.  At  the 
close  of  the  state's  evidence  the  defendant 
demurred  thereto,  and  the  demurrer  was 
overruled. 

The  defendant  asked  this  instruction, 
which  was  refused:  "You  are  instructed 
that  the  word  'hog'  in  law  means  a  live 
animal,  and  not  the  mere  carcass  of  an 
animal." 

He  also  fisked  an  instruction  as  to  petit 
larceny  in  case  the  jury  should  find  tliat  he 
had  stolen  the  carcasses  of  hogs  in  value 
less  than  $30.    It  was  refused. 

Messrs.  C.  R.  Wadlow  and  Baford  & 
Chitwood,  for  appellant: 

Upon  a  general  statement  th nt  a  party 
stole  an  animal,  it  is  to  be  intended  that  he 
stole  it  alive,  except  where  it  has  the  same 
name,  whether  dead  or  alive. 

Whart.  Crim.  Ev.  9th  ed.  §  124;  2  Cyc. 
304. 

Instructions  as  to  defendant's  guilt  were 
broader  than  the  allegation  in  the  indict- 
ment, and  should  not  have  been  given. 

State  V.  Kyle,  177  Mo.  650,  76  S.  W.  1014. 

The  jury  must  find  that  the  hogs  were 
feloniously  taken  before  they  would  be  war- 
ranted in  returning  a  verdict  of  guilty. 

State  V.  Sparks,  —  Mo.  — ,  177  S.  W.  346 ; 
State  V.  Richmond,  228  Mo.  362,  128  S.  VV. 
744. 

There  was  a  failure  to  instruct  on  all  the 
law  as  required  by  statute. 

SUte  V.  Swain,  239  Mo.  723,  144  S.  W. 
427. 

There  was  a  failure  of  proof  of  the  offense 
charged. 

State  V.  Ballard,  104  Mo.  634,  16  S.  W. 
525. 

Messrs.  Frank  W.  McAllister,  Attorney 
General,  Henry  B.  Hunt,  Assistant  Attor- 
ney General,  and  C,  P.  LeMire,  for  the 
State: 

The  indictment  is  sufficient.  It  contains 
all  the  substantial  allegations  required  by 
the  statute. 

State  V.  Sparks,  —  Mo.  — ,  195  S.  W. 
1031. 

As  there  was  substantial  evidence  of  guilt 
and  the  punishment  prescribed  was  within 
the  limits  set  by  the  statute,  objections  that 
the  verdict  is  against  the  evidence,  the 
weight  of  the  evidence,  and  against  the  law 
are  groundless. 

iState  V.  Kapp,  —  Mo.  — ,  187  S.  W.  1178; 
State  V.  Scott,  214  Mo.  261,  113  S.  W.  1069: 
State  V.  Chenault,  212  Mo.  132,  110  S.  W. 
OOfi;  State  V.  Barton,  214  Mo.  316,  113  S. 
L.R.A.1918C. 


W.  1111;  State  v.  Maurer,  255  Mo.  158,  164 
S.  W.  661,  Ann.  Cas.  1915C,  178. 

Objections  to  instructions  must  be  specif- 
ically and  definitely  set  out  in  the  motion 
for  a  new  trial  to  entitle  appellant  to  a 
review  of  the  same  in  this  court. 

State  v.  Snyder,  263  Mo.  668,  173  S.  W. 
1078;  State  v.  Bovven,  263  Mo.  279,  172  S. 
W.  367;  State  v.  Finkelstein,  261)  Mo.  612, 
191  S.  VV.  1002;  State  v.  Levy,  202  Mo.  181, 
170  S.  W.  1114;  State  v.  McBrien,  265  Mo. 
594,  178  S.  W.  489;  State  v.  Taylor,  267 
Mo.  41,  183  S.  W.  301;  State  v.  Kapp,  — 
Mo.  — ,  187  S.  VV.  1178. 

Even  thougli  the  hogs  had  been  killed  and 
appellant  had  had  no  conection  with  the 
matter  until  he  consented  to  aid  in  hauling 
said  hogs  from  where  they  were  killed  to 
the  place  where  they  wore  concealed,  that 
act  alone  is  sufficient  to  designate  him  as  an 
aider  and  abetter  in  the  whole  scheme,  and 
rendered  him  equally  guilty  with  the  other 
parties. 

State  V.  Dockery,  243  Mo.  592,  147  S.  W. 
976;  State  v.  Valle,  164  Mo.  550,  65  S.  W. 
232;  State  v.  Miller,  263  Mo.  335,  172  S.  W. 
385,  Ann.  Cas.  1916A,  1099;  State  v.  Sykes, 
248  Mo.  708,  154  S.  VV.  1130;  State  v.  Al- 
corn, 137  Mo.  121,  38  S.  W.  548. 

Roy,  C,  filed  the  following  opinion: 
There  was  a  total  failure  of  proof.  De- 
fendant was  charged  with  stealing  hogs 
in  Reynolds  county.  The  proof  was  that 
they  were  dead  before  they  were  taken  into 
that  county.  It  may  be  that  defendant 
could  be  convicted  of  stealing  the  hogs  in 
Dent  county.  It  may  be  possible  to  convict 
him  of  stealing  the  carcasses  of  hogs  in 
either  Dent  or  Reynolds  county.  He  can- 
not be  convicted  of  stealing  hogs  in  Rey- 
nolds county,  because  the  hogs,  as  hogs,  were 
never  in  that  county.  He  cannot,  in  this 
case,  be  convicted  of  stealing  the  carcassea 
of  hogs,  because  he  is  not  charged  with 
such  an  offense.  The  carcass  of  a  hog,  by 
whatever  name  called,  is  not  a  hog.  The 
dictionary  says  that  a  "hog"  is  an  animal, 
and  that  an  animal  is  a  living  being.  A  per- 
son charged  with  stealing  wheat  in  value 
more  than  $30  may  be  convicted  of  grand 
or  petit  larceny,  in  accordance  with  the 
proof  as  to  value.  But  a  person  charged  as 
in  this  case  cannot  be  convicted  of  stealing 
mere  carcasses  of  any  value,  great  or  small. 
The  English  cases  on  this  subject  are  as  fol- 
lows: 

In  Rex  V.  Edwards,  Russ,  &  R.  C.  C.  497, 
decided  in  1823,  the  defendants  were  charged 
with  stealing  live  turkeys.  They  were  stolen 
alive  and  then  killed  in  one  county,  and 
then  carried  into  another  county.  It  is  there 
said:  "In  Hilary  term,  1823,  the  case  was 
considered  by  the  judges,  who  held  that  the 
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word  'live,'  in  the  description,  could  not 
be  rejected  as  surplusage,  and  that,  as  the 
prisoners  had  not  the  turkeys  in  a  live  state 
in  Herefordshire,  the  charge  as  laid  was  not 
proved,  and  that  the  conviction  was  wrong. 
And  Holroyd,  J.,  observed  that  an  indict- 
ment for  stealing  a  dead  animal  should 
state  that  it  was  dead;  for  upon  a  general 
statement  that  a  party  stole  the  animal  it 
is  to  be  intended  that  he  stole  it  alive." 

In  the  same  year  there  were  two  cases 
against  one  HalJoway,  decided  at  nisi  prius 
and  reported  in  1  Car.  &  P.  at  pages  127  and 
128.  In  the  first  he  was  charged  with  steal- 
ing a  "brass  furnace"  in  the  county  of  Here- 
ford. The  proof  showed  that  he  stole  the 
furnace  in  the  county  of  Radnor,  and  broke 
it  into  pieces,  which  he  carried  into  the 
county  of  Hereford.  The  report  of  that  case 
states:  "Hullock,  B.,  directed  an  acquittal, 
and  said :  Though  a  prisoner  may  be  indict- 
ed for  larceny  in  any  county  into  which  he 
takes  stolen  property,  the  present  indict- 
ment must  fail,  as  he  never  had  the  'brass 
furnace*  in  Herefordshire  or  within  600 
yards  of  its  boundaries ;  he  merely  had  there 
certain  pieces  of  brass." 

In  the  other  case  Halloway  was  charged 
with  stealing  two  turkeys.  The  proof 
showed  that  they  were  dead,  and  were  stolen 
from  a  larder.  It  was  held  that  the  indict- 
ment meant  live  turkeys,  and  that  the 
charge  should  have  been  that  he  stole  dead 
turkeys. 

In  Rex  V.  Puckering,  1  Moody,  C.  C.  242, 
decided  in  1829,  the  defendant  was  charged 
with  feloniously  receiving  a  stolen  lamb 
knowing  that  it  had  been  stolen.  The  lamb 
had  been  killed  before  he  received  it.  It  w^as 
there  said:  "It  appeared  to  the  learned 
judge  that,  whatever  may  be  the  case  as  to 
many  animals,  perhaps  there  might  be  a  dif- 
ferent rule  as  to  animals  the  stealing  of 
which  is  a  capital  offense,  and  it  miglit  be  a 
question  whether,  at  all  events  as  to  them, 
when  an  animal  is  mentioned  it  does  not 
mean  a  live  animal.  He  therefore  respited 
the  judgment,  in  order  that  the  opinion  of 
the  learned  judges  might  be  taken.  This 
case  was  considered  at  a  meeting  of  the 
judges  in  Michaelmas  term,  1829,  and  they 
all  agreed  that  the  conviction  was  good,  it 
being  immaterial  as  to  the  prisoner's  oil'ense 
whether  the  lamb  was  alive  or  dead,  his 
offense  and  punishment  for  it  being  in  both 
cases  the  same." 

Com.  ▼.  Beaman,  8  Gray,  497,  a  Massa- 
chusetts case  decided  in  1857,  discussed  the 
English  cases,  and  held  that,  where  the 
stealing  of  an  animal  is  charged,  it  means 
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a  live  animal.  State  v.  Donovan,  Houst. 
Crim.  Rep.  (Del.)  43,  was  decided  in  1858. 
The  report  of  that  case  contains  the  follow- 
ing: "The  court  stopped  the  attorney  g&k- 
eral,  and  Gilpin,  Ch.  J.,  remarked  that  there 
were  three  decisions  on  the  point  in  the 
English  reports,  the  last  of  which  bad  ruled 
that,  where  the  animal  is  called  by  the 
same  name,  either  dead  or  alive,  it  is  com' 
petent  under  sueh  an  indictment  as  this  to 
prove  the  stealing  of  them  in  a  dead  state; 
and  shad,  he  believed,  had  but  that  one 
name,  whether  dead  or  alive." 

It  should  be  noted  that  none  of  the  above 
cases  involved  a  statute  such  as  we  have 
here.  Indeed,  the  Puckering  Case  above 
mentioned,  which  is  the  leading  one  on  that 
side,  expressly  bases  its  ruling  on  the 
ground  that  the  offense  and  its  punishment 
were  the  same  whether  the  animal  stolen 
were  alive  or  dead. 

If  we  concede  that  the  Puckering  Case 
is  right,  the  question  arises:  Is  the  punish- 
ment in  this  state  for  stealing  dead  hogs 
the  same  as  that  for  stealing  live  ones?  In 
other  words,  does  our  statute  make  it  grand 
larceny  to  steal  either  live  or  dead  hogs,  re- 
gardless of  value?  That  statute  (Rev.  Stat. 
1909,  §  4535)  makes  it  grand  larceny  to 
steal  any  "horse,  mare,  gelding,  colt,  filly, 
ass,  mule,  hog,  or  neat  cattle."  On  its 
'face  it  is  not  capable  of  being  construed  to 
cover  those  animals  when  dead.  Bishop  on 
Statutory  Crimes,  3d  ed.  §  426,  note  13,  says 
that  such  statutes  apply  to  live  animals. 
All  the  decided  cases  we  can  find  in  any  of 
our  sister  states  hold  the  same  thing. 
Golden  v.  State,  63  Miss.  466;  People  v. 
Smith,  112  Cal.  333,  44  Pac.  663;  Hunt  v. 
State,  55  Ala.  138;  Thompson  v.  State,  30 
Tex.  366;  Ballow  v.  State  (two  cases),  42 
Tex.  Crim.  Rep.  261,  263,  58  S.  W.  1022, 
1023.  In  the  first  of  the  last  two  cases  it 
was  held  that,  where  hogs  were  stolen  anJ 
killed  in  one  county  and  then  carried  into 
another  county,  there  could  be  no  conviction 
for  stealing  hogs  in  the  latter  county. 

In  this  case  the  instruction  in  the  nature 
o^  a  demurrer  to  the  state's  evidence  should 
have  been  given. 

The  judgment  is  reversed,  and  the  cause 
is  remanded. 

White,  C.,  concurs. 

Per  Curiam: 

The  foregoing  opinion  of  Roy,  C,  is 
adopted  as  the  opinion  of  the  court. 

All  the  Judges  coociir« 
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D.  C.  CLARK,  Plff.  in  Err., 

STATE  OF  OKLAHOMA. 
(—  Okla,  Crim.  Rep.  — ,  170  Pac.  275.) 

I^arceny  —  impounded  water. 

1.  Water  impounded    in    tlie   mains   and 
pipes  of  a  city's  water  system  is  the  per- 
wnal  property  of  the  city,  and,  as  such,  is 
the  subjeet  of  larceny. 
For  other  ca»€S,  see  Larceny,  in  Dig,  1-^ 

y.  8. 

Same  —  avoiding  meter. 

2.  A  water  consumer  who,  by  false  con- 
nections, carries  water  around  his  meter 
and  consumes  it  on  his  property,  without 
the  consent  of  the  owner  and  without  hav- 
ing it  registered,  and  with  intention  thus 
to  deprive  the  owner  thereof  without  pay- 
ment therefor,  is  guilty  of  larceny. 
Fw  other  caeea,  see  Larceny,  in  Dig,  1-^ 

X.  8, 

Water  —  surrender  of  posscfssion. 

3.  There  is  no  surrender  of  possession  of 
water  by  the  owner  of  a  water  system  until 
the  water  has  passed  through  the  meter, 
where  the  consumer  is  paying  for  the  water 
U!*ed  according  to  the  amount  registered  by 
the  meter. 
For  other  caees,  see  Waters,  III.  in  Dig. 

1-52  N.  S. 

(October  20,  1917.) 

1^^  RROR  to  the  Washita  County  Court  to 
J  review  a  judgment  convicting  defend- 
ant of  petit  larceny.     Affirmed. 

The  facta  are  stated  in  the  opinion. 

3Iessrs.  Massingale  A  Duff,  for  plainti£F 
in  error: 

Water  furnished  or  supplied  by  a  munici- 
ofllity  within  the  state  of  Oklahoma  is  not 
piTsonal  property,  and  therefore  is  not 
the  subject  of  larceny. 

Okla.  Rev.  Laws,  §  2652. 

The  evidence  adduced  fails  to  prove  the 
offense  of  larceny,  if  we  concede  that  water 
i-i  personal  property,  owned  by  the  city  of 
New  Cordell,  and  had  a  value. 

State  v.  Will,  49  La.  Ann.  1337,  22  So. 
nrS;  2  Bishop,  Crim.  Law,  6th  ed.  p.  447; 
l>iore  V.  Territory,  2  Okla.  562,  37  Pac. 
1092. 

Messrs.  S.  P.  Freellng,  Attorney  Gen- 
eral, and  R.  McMillan.  Assistant  Attor- 
ney General,  for  the  State: 

The  information  in  this  case  is  good. 

Caido  V.  State,  7  Okla.  Crim.  Rep.  140, 

Headnotes  by  Matson,  J. 

Note.  —  For  water,  gas,  and  electricity  as 
subjects  of  larceny,  see  annotation  follow- 
ing this  case,  post,  580. 
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122  Pac.  734;  Ritchie  v.  State,  7  Okla. 
Crim.  Rep,  189,  122  Pac.  944}  Hoyl  v. 
State,  7  Okla.  Crim.  Rep.  343,  123' Pac. 
700;  Bayless  v.  State,  0  Okla.  CrinL  Rep. 
29,  130  Pac.  520;  25  Cyc  10. 

Water  is  property  and  a  commodity. 

40  Cyx;.  796;  1  Wiel,  Water  Rights,  658; 
Provident  Inst,  for  Savings  v.  Jersey  City, 
113  U.  S.  514,  28  L.  ed.  1105,  6  Sup.  Ct.  Rep. 
612;  Young  V.  Boston,  104  Mass.  101;  Silk- 
man  V.  Water  Comrs.  71  Hun,  37,  24  N. 
Y.  Snpp.  806;  Alter  v.  Cincinnati,  56  Ohio 
St.  67,  36  L.R.A.  787,  46  N.  E.  69;  Jones 
V.  Water  Comrs.  34  Mich.  274;  Wagner  v. 
Rock  Island,  146  111.  139,  21  L.RJ^.  519, 
34  N.  E.  545;  St.  Louis  Brewing  Asso.  v. 
St.  Louis,  140  Mo.  419,  37  S.  W.  527,  41 
S.  W.  911;  Twitchell  v.  Spoktoe,  55  Wash. 
86,  24  L.R.A.(N.S.)  292,  133  Am.  St.  Rep. 
1021,   104  Pac.   1.50. 

Water  is  subject  to  laroeny. 

25  Cyc.  136;  2  Bishop,  Crira.  Law,  765, 
1098;  Whart.  Crim.  Law,  §§  1152,  1320. 

Mat80ii,  J.,  delivered  the  opinion  of  ths 
court: 

D.  C.  Clark,  one  of  tlie  managers  of  the 
Cordell  lee  &  Fuel  Company,  was  convicted 
of .  the  crime  of  petit  larceny  in  Washita 
county,  Oklahoma,  in  that  he  caused  a  pipe 
to  be  attached  to  the  water  pipe  in  which 
the  city  of  Cordell  had  stored,  and  was  dis^ 
tributing,  certain  water  to  the  Cordell  Ice 
&  Fuel  Company  for  a  certain  price  or  rent- 
al, and  by  means  of  such  attached  pipe  the 
said  water  was  diverted  so  that  it  flowed 
around  the  meter,  through  which  it  was  to 
be  measured,  to  said  Ice  <St  Fuel  Company 
and  into  the  pipes  running  into  said  plant, 
by  means  of  which  trick  the  city  of  Cordell 
was  defrauded  or  deprived  of  said  water 
and  the  value  of  the  same  unlawfullv. 

There  is  no  conflict  as  to  the  guilt  of  this 
defendant  if  the  facts  proved  constitute  the 
crime  of  larcenv  under  our  statute.  There 
was  no  defense  interposed.  The  defendant 
relies  solely  upon  the  insufficiency  of  the 
evidence  to  oonetitute  the  crime  of  petit 
larceny. 

First.  It  is  contended  that,  by  reason 
of  the  provisions  of  our  statute  (Rev.  I^aws 
1910,  art.  4,  chap.  10),  that  a  city  or  town 
acqttireis  no  ownership  in  the  water  which 
it  may  impound  in  its  pipes  for  the  pur- 
pose of  distribution  to  consumers*  but  that 
only  a  privilege  is  created  which  permits 
the  city  to  acquire  by  condemnation,  pur- 
chase, rental,  lease,  etc.,  certain  lands  or 
water  districts  from  which  a  supply  of 
water  may  be  obtained  for  distribution  to 
consumers  under  fixed  rates  or  taxes,  and 
that  if  a  person  taps  the  mains  or  pipes 
in  which  the  oity  has  impounded  its  water 
'  and  diverts  it  to  a  use  for  which  the  city 
37 
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.did  not  intend  it,  or  diverts  it  so  that  it 
would  not  pass  through  the  regular  meter 
which  the  city  uses  for  the  purpose  of 
measurement,  the  person  so  diverting  such 
water  and  converting  it  to  his  own  use 
without  the  knowledge  and  consent  of  said 
city  lias  only  deprived  the  city  of  its  regu- 
lar rental  charge  or  taxes,  and  is  not  guilty 
pi  stealing  its  property. 

With  this  contention  we  cannot  agree. 
The  fact  that  the  state  has  seen  tit  to  per- 
mit a  city  or  town  to  establish  a  water- 
works sybtem,  and  to  serve  the  citizens  of 
such  city  or  town  with  water  for  private 
consumption,  and  to  charge  a  fixed  rate  for 
such  service,  does  not  change  the  water, 
which  the  city  has  taken  into  its  possession 
and  uuder  its  control  by  impounding  it 
within  the  confines  of  its  mains  and  pipes, 
of  its  character  as  property.  That  water 
so  confined  .is  personal  property,  capable 
of  ownership,  cannot  be  disputed.  The 
courts,  have  so  held  practically  without 
dissent.  The  rule  is  stated  in  Cyc.  vol.  40, 
p.  ^')52,  as  follows:  '*In  .the  character  of 
personal  property,  water,  separated  from 
its  source  or  from  the  body  of  which  it 
constituted  a  part,  may  be  bought  and 
sold  like  other  commodities,  as  when  it.  is 
supplied  through  artificial  conduits  for  do- 
mestic use,  or  irrigation,  or  when  it  is  so- 
lidified in  the  form  of  ice." 

VViel,  in  his  work  on  Water  Rights  in  the 
Western  States,  3d  ed.  vol.  1,  §  31,  states 
the  proposition  as  follows:  ''In  the  civil 
law  it  is  said:  'Upon  these  principles, 
running  waters  are  held  by  the  Roman 
juris-consulti  to  be  common  to  all  men. 
But  it  also  follows  that  this  decision  does 
not  apply  to  waters,  the  appropriation  of 
which  (to  the  exclusion  of  the  common  en- 
joyment) is  necessary  for  a  certain  pur- 
pose, as  water  included  in  a  pipe  or  other 
vessel  for  certain  uses.'  Vinnius  says,  in 
commenting  on  the  passage  in  the  Insti- 
tutes above  quoted,  regarding  air,  running 
water,  and  the  sea:  'First  of  all,  these 
things  are  in  their  nature  suited  to  the 
common  use  of  all;  and  next,  in  case  any  of 
these  things  is  such  tliat  in  its  nature  it 
can  be  taken  into  possession,  it  belongs  to 
the  possessor  so  far  as  he  does  not  injure 
the  general  use  by  such  occupation.'  And, 
commenting  upon  the  same  passage  in  the 
Institutes,  a  Scotch  case  says:  'Water 
drawn  from  a  river  into  vessels  or  into 
])onds  becomes  private  property.'  No  one 
owns  the  air,  but  the  inventor  who  lique- 
fies it  owns  so  much  as  is  liquid  in  his 
laljoratory;  it  is  his  private  property  while 
in  his  possession. 

"Pothier  illustrates  it  as  follows:  'One 
may  put  the  case,  for  example,  where  I  go 
to  dip  water  from  a  river.  I  acquire  the 
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ownership  of  the  water  which  I  have  taken, 
and  with  which  I  have  filled  my  pitcher,  by 
title  of  occupancy;  for  this  water,  being  a 
thing  which  belonged  to  no  person,  to 
which  no  person  had  any  exclusive  right 
whatever,  I  have  been  able,  on  taking  it 
into  my  possession,  to  acquire  the  owner- 
ship of  it  by  right  of  capture.  This  is  why, 
in  case,  on  returning  from  the  river,  I  have 
for  some  purpose  left  my  pitcher  standing 
on  the  road  with  the  intention  of  returning 
later  to  fetch  it  where  I  left  it — if,  in  the 
meantime,  a  passer-by,  having  found  my 
pitcher,  proceeds  (to  saA'e  himself  the 
trouble  of  going  to  the  river)  to  pour  into 
his  pitcher  the  water  that  was  in  mine,  he 
has  committed  against  me  an  actual  theft 
of  that  water,  which  water  was  a  thing  of 
which  I  was  actually  the  proprietor,  and  of 
which  I  retained  the  possession  through  the 
intention  I  had  of  returning  for  it  at  the 
place  where  I  left  it.  Xote  that  the  flow  of 
the  stream  must  not  be  confounded  with 
the  running  water  itself,  which  is  desig- 
nated aqua  profluens.' 

"The  common  law  is  stated  in  identical 
terms:  'None  can  have  any  property  in 
the  water  itself,  except  in  the  particular 
portion  which  he  may  choose  to  abstract 
from  the  stream,  and  take  into  his  posses- 
sion, and  that  during  the  time  of  his  pos- 
session only.'  In  a  well-known  case  in  the 
House  of  Lords,  it  is  said  that  no  one  can 
have  any  property  in  the  running  water  of 
the  stream  'which  can  only  be  appropri- 
ated by  severance,  and  which  may  be  law- 
fully so  appropriated  by  everyone  having 
a  right  of  access  to  it'  (the  riparian  pro- 
prietors). Lord  Campbell  declared  that 
water  in  a  cistern  is  private  property,  and 
in  a  very  recent  case  in  House  of  Lords,  tlie 
Chancellor  said  that  water  in  an  artificial 
pond  is  'water  with  somewhat  of  a  pro- 
prietary right.'  In  a  New  York  case  it  is 
laid  down :  'Water,  when  reduced  to  pos- 
session, is  property,  and  it  may  be  l)ought 
and  sold  and  have  a  market  value,  but  it 
must  be  in  actual  possession,  subject  to 
control  and  management.    .     .     .' " 

Running  water  has,  ofttimes  been  com- 
pared to  wild  animals,  birds,  and  fishes 
which  before  capture  and  confinement  Ih*- 
long  to  no  one,  but  after  capture  helong  to 
him  who  captures  them. 

Nor  can  it  be  succcsfsfully  contended  that 
water  confined  within  the  maiiis  and  piiw« 
of  the  city's  water  system  may  not  be  the 
subject  of  larceny.  It  was  such  at  com- 
mon law.  Ferens  v.  O'Brien,  L.  R.  11  Q. 
B.  Div.  21,  15  Cox,  C.  C.  332,  52  L.  J. 
Mag.  Gas.  N.  S:  70,  31  Week.  Rep.  (U3, 
47  J.  P.  472,  4  Am.  Crim,  Rep.  611;  '25 
Cyc.  p.  13,  note  11.  Neither  is  there  any- 
thing  in   the   contention    that   because  hy 
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§  2665,  Revised  Laws  1930,  tire  legislature 
provided  a  special  act  making  it  a  misde- 
meanor for  any  person  to  pipe  gas  so  that 
it    may     be     consumed     without     passing 
through   a   meter,    so   as    to    avoid    paying 
therefor,  that  the  general   larceny   statute 
dots  not  cover  an  offense  of  this  kind.     A 
similar  contention  wsm  made  in  the  case  of 
Ftrens  v.  O'Brien,  supra,  where  counsel  for 
the  respondent   submitted   that   wat«r  was 
not  the  subject  of  larceny  when  so  confined 
because,    by    ttpeeial    Water wotJ(s    CUiv^a 
Aetrt    (10   &    11   Vict.   chap.   17,   §   59,   and 
2ti  &  27   Vict.   chap.   93,   §   20),   penalties 
wt-re  enacted  for  the  abstraction  of  water 
from  the  company's  mains  or  pipes  without 
agnement  with  the  company.     But  it  was 
held  that  such  sictious  of  the  Waterworks 
Clauses  Acts  did  not  take  away  the  remedy 
under  the  larceny  acts. 

Also  in  the  case  of  W^oods  v.  People,  222 
III.  293,  7  L.R.A.(^^S.)  520,  113  Am.  St. 
Rep.  415,  78  N.  E.  607,  6  Ann.  Cas.  730, 
it  was  held:  *'A  gas  consumer  who,  by 
false  connections,  carries  gas  consumed  on 
\ih  premises  around  the  meter  so  that  it 
is  not  registered,  may  be  prosecuted  for 
lareiny,  notwithstanding  a  statute  pro\  id- 
nig  for  the  punishment  of  persons  tamper- 
ing or  making  false  connections  with  gas 
[<'\u'rs  SO  that  gas  might  be  consumed  with- 
out being  registered  by  a  meter.'* 

Xeitlier  is  there  anything  in  the  conten-, 
tioii  til  at  the  state  failed  to  prove  that  the 
^ater  so  fraudulently  consumed  had  any 
value.  The  state  did  prove  that  the  rate 
charged  at  the  time  for  water  consumption 
was  from  20  to  35  cents  a  thousand  gallons, 
and  the  evidence  shows  that  the  Cordell  lee 
k  Fuel  Company,  during  the  time  this  cut- 
f'ff  was  in  existence,  consumed  in  the  neigh - 
"orhood  of  50,000  gallons  of  water.  In 
the  absence  of  any  contrary  showing  this 
prriof  was  sufficient,  as  it  will  not  be  pre- 
>u»ied  bv  this  court  that  the  reasonable 
market  value  of  such  commodity  was  less 
t.'jan  the  rate  charged  by  said  city  at  that 
time,  nor  will  it  be  presumed  that  said 
'wmoditv  was  of  no  value  whatever.    The 
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''elling  and  not  the  cost  price  controls  as 
to  value.     Woods  v.  People,  supra; 

Finally,  it  is  contended  that  the  proof 
was  insufficient  to  warrant  a  conviction, 
'^ven  if  it  be  admitted  that  the  water  was 
fKTsonal  property  owned  by  the  city  of 
New  Cordell,  and  had  a  value.  Counsel 
!*tate  their  proposition  thus: 

"It  IS  in  evidence  that  the  city  had  put 
in  a  meter,  or  meters,  for  measuring  the 
\aliie  of  water  from  the  citv  mains  into 
t-!«*  plant  of  the  Cordell  Ice  &  Fuel  Com- 
f»any,  of  which  the  defendant  was  an  officer, 
ArA  that  under  the  directions  of  the  defend- 
ant a  by-pass  was  made  around  this  meter 
I.R.A.I918C. 


so  that  the  water  would  be  conducted  from 
the  mains  into  the  ice  plant  without  being 
taken  through  the  meter  for  registering, 
and  in  fact  this  is  the  whole  case. 

**ft  is  a  self-evident  proposition  that,  by 
placing  the  meters  at  the  defendant's  prop- 
ertv,  the  eitv  vielded  to  liim  or  the  Cordell 
Ice  &  Fuel  Company,  of  which  he  was  man- 
ager, the  possession  and  ownership  of  all 
water  that  the  ice  plaiit  could  use  or  might 
use,  in  so  far  as  it  lay  within  the  power 
of  ti)^  city  to  paa'^  ^vith  th?  jownar^hip  of 
water.  The  only  retjuirement  the  city  made 
was  that  such  water  as  was  used  in  the  ice 
plant  should  be  conduct<*d  through  pipes 
leading  through  meters  where  the  quantity 
of  water  consumed  was  registered,  so  that 
the  city  authorities  migJit  be  able  to  de- 
termine exactly  the  water  rent  or  tax  which 
the  defendant  and  his  ice  pla^it  would  be 
expected  to  pay. 

'*lt  is  also  self-evident  that  after  water 
had  passed  into  the  iec  plant  from  the  city 
mains  that  the  city  hud  no  claim  of  owner- 
ship in  this  water,  and  the  defendant  might 
use  said  water, as  he  chose  to  use  it. 

"In  the  instant  ca*e  there  can  be  no  ques- 
tion but  that  the  city  parted  with  both  tlie 
possession  and  whatever  ow^lership  it  had, 
if  any,  in  tiie  water.  It  had  no  right  or 
claim  of  right  to  any  water  after  it  left 
its  main,  and  if  the  defendant  appropriated 
the  water  in  the  manner  charged  in  the 
information,  the  city  having  yielded  to  him 
its  right  of  possession  •  to  the  water,  and 
not  having  an  ownership  therein,  and  not 
reserving  anV  right  of'  ownership  in  the 
water,  then  the  defendant  could  not  be  held 
for  the  crime  of  larr^env." 

Tlie  facts  do  not  war  raft  t  nor  support  the 
argument  aforesaid.  The  city  of  Xew  Cor- 
dell had  contracted  to  supply  the  Cordell 
Ice  &  Fuel  Company  with  water  at  a  certain 
meter  rate.  It  had  connected  its  water 
main  with  the  place  of  business  of  the  Cor- 
dell Ice  &  Fuel  Company  by  a  pipe  which 
ran  through  a  meter,  and  only  surrendered 
possession  of  the  water  to  the  Cordell  Ice 
&  Fuel  Company  so  long  as  the  same  was 
measured  in  accordance  with  the  contract. 
The  city  did  not  part  with  the  possession 
of  the  water  until  after  it  had  passed 
through  the  met«r.  .  W^hen  the  defendant, 
by  means  of  the  trick  of  placing  a  pipe  in 
front  of  the  meter  to  run  around  it  and  con- 
nect with  the  pipe  behind  the  meter  enfd 
shut  off  the  cock  in  front  of  the  meter  so 
that  water  could  not  run  through  the  same, 
he  obtained  possession  of  the  city's  water 
by  fraud  and  steialth,  and  will  not  be  heard 
to  say  in  this  court,  under  such  circum- 
stances, that  the  city  partini  with  the  pos- 
session and  ownership  of  its  water  volun- 
tarily. 
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After  a  careful  examination  of  the  rec- 
ord and  due  consideration  of  all  the  points 
urged  by  counsel  for  defendant  in  error 
as  grounds  for  reversal  of  this  judgment, 
we  are  convinced  that  the  alleged  errors  are 
wholly  technical,  and  without  substantial 
foundation  in  law;  that  justice  has  been 
meted  out  to  this  defendant  who,  by  trick- 
ery,  would  deprive  his  fellow  citizens  of 
property  which  they  had  acquired  and  were 


maintaining,  in  part,  by  general  taxation. 
The  punishment  provided  is  inadequate  for 
the  offense  committed.  The  judgment  ii 
attirmed. 

Doyle,  P.  J.,  and  Armstroncr,  J.,  con- 
cur. 

Petition   for   rehearing  denied  February 
9,  1918. 


Annotatioii — Water,  gas,  and  electricity  as  subjects  of  larceny. 


This  note  treats  the  question  whether 
water  and  gas  in  pipes,  or  electricity, 
may  be  the  subjects  of  larceny.  Other 
questions  incidental  or  usual  thereto  are 
also  considered,  such  as  whether  the  of- 
fense is  continuous  and  the  effect  of 
statutory  penalties.  It  is  well  settled, 
as  is  shown  by  the  cases  cited  herein, 
that  water  and  gas  in  pipes,  as  well  as 
electricity,  may  be  subjects  of  larceny. 

On  the  question  of  real  property  or 
things  savoring  of  realty  as  the  subject 
of  larceny,  see  note  in  49  L.R.A,(N.S.) 
965. 

In  general —.  sas. 

The  following  cases  support  the  rule 
that  illuminating  gas  may  be  the  sub- 
ject of  larceny:  Woods  v.  People  (1906) 
222  m,  293,  7  L.R.A.(N.S.)  520, 113  Am. 
St.  Rep.  415,  78  N.  E.  607,  6  Ann.  Gas. 
736;  Com.  v.  Shaw  (1862)  4  Allen 
(Mass.)  308,  81  Am.  Dec.  706;  State  v. 
Wellman  (1885)  34  Minn.  221,  25  N.  W. 
395;  Reg.  v.  White  (1853)  3  Car.  &  K. 
(Eng.)  363,  22  L.  J.  Mag.  Cas.  N.  S.  123, 
6  Cox,  C.  C.  213,  17  Jur.  536,  1  W^eek. 
Rep.  418,  1  C.  L.  R.  489,  Dears.  C.  C. 
.203;  Reg.  v.  Firth  (1869)  L.  R.  1  C.  C. 
(Eng.)  172,  11  Cox,  C.  C.  234,  19  L.  T. 
:X.  S.  746,  17  Week.  Rep.  327,  38  L.  J. 
Mag.  Cas.  N.  S.  54;  Phoenix  G.  L.  &  C, 
Co.  V.  Shillito,  19  Gas  J.  848;  Rapalje, 
Larceny,  p.  47. 

In  Com.  V.  Shaw  (1862)  4  Allen 
(Mass.)  308,  81  Am.  Dec.  706,  supra, 
the  gas  company,  on  nonpayment  of  the 
gas  rates,  removed  the  meter  and  shut 
o^  the  gas  by  closing  a  stopcock  in  the 
service  pipe  on  the  premises  of  the  de- 
fendant; after  which  she,  without  the 
consent  or  knowledge  of  the  company, 
made  a  connection  between  the  service 
pipe  and  the  house,  opened  the  stopcock, 
and  received  and  consumed  gas  belong- 
ing  to  the  company.  It  was  held  that  if 
she  took  the  gas  with  a  felonious  intent 
she  was  guilty  of  larceny;  and  that  the 
offense  was  not  embezzlement  instead  of 
larceny,  on  the  theory  that  the  gas  was 
intrusted  to  her  possession  by  the  com* 
J..R.A.1018C. 


pany  and  that  at  the  time  of  the  taking 
she  was  the  bailee  thereof,  since  the 
pipe  from  which  the  gas  was  taken  was 
on  her  premises.  The  court  said: 
'^There  is  nothing  in  the  nature  of  gas 
used  for  illuminating  purposes  which 
renders  it  incapable  of  being  felonious- 
ly taken  and  carried  away.  It  is  a  valu- 
able article  of  merchandise,  bought  and 
sold  like  other  personal  property,  sus- 
ceptible of  being  severed  from  a  mass 
or  larger  quantity  and  of  being  trans- 
ported from  place  to  place.  In  the 
present  case  it  appears  that  it  was  the 
property  of  the  Boston  Gas  Light  Com- 
pany; that  it  was  in  their  possession  by 
being  confined  in  conduits  and  tubes, 
which  belonged  to  them;  and  that  the 
defendant  severed  a  portion  of  that 
•which  was  in  a  pipe  of  the  company  by 
taking  it  into  her  house  and  there  con- 
suming it.  All  this,  being  proved  to  have 
been  done  by  her  secretly,  and  with  an 
intent  to  deprive  the  company  of  their 
property  and  to  appropriate  it  to  her 
own  use,  clearly  constituted  the  crime  of 
larceny." 

In  State  v.  Wellman  (1885)  34  Minn. 
221,  25  N.  W.  395,  supra,  the  person 
convicted  of  larceny  of  illuminating  gas 
from  the  pipes  of  a  gas  company  was  an 
inmate  of  a  boarding  house  in  which  the 
gas  was  consumed.  After  the  meter  was 
removed  by  the  gas  company,  he  pur- 
chased, it  was  admitted,  pipe  to  connect 
the  service  pipe  at  the  place  where  the 
meter  h^d  been  detached.  But  he  denied 
that  he  had  placed  the  pipe  in  position 
or  suggested  to  anyone  to  do  so,  claim- 
ing that  he  had  abandoned  his  puriK>se 
after  the  purchase,  and  had  nothing  to 
do  with  making  the  connection  or  turn- 
ing on  the  gas.  And  the  court  said  that 
if  this  evidence  were  accepted  as  true 
he  was,  of  course,  not  guilty  of  larceny. 
I  But  the  evidence  showing  that  he  pur- 
chased the  pipe  for  the  purpose  for 
which  it  was  used,  taken  in  connection 
with  all  the  circumstances  of  the  case, 
was  held  suf^cient  to  sustain  the  con- 
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vietion.  On  the  question  as  to  the  par- 
ties who  might  be  guilty  of  the  offense 
of  larceny  in  such  a  case,  the  court  said : 
**The  commission  of  the  offense  included 
a  series  of  successive  acts,  viz.,  procur- 
ing the  connecting  pipe,  making  the  con- 
nection with  it,  turning  the  stopcock  in 
the  service  pipe  in  the  cellar,  and,  final- 
ly, turning  on  the  gas  at  the  burners  and 
lighting  it;  and,  of  course,  until  this 
last  act  the  commission  of  the  larceny 
was  not  consummated.  But  this  being 
a  misdemeanor  in  which  there  are  no  ac- 
cessories, anyone  who  sustained  the  re- 
lation to  the  offense  which  would,  in  case 
of  a  felony,  have  made  him  an  accessory 
before  the  fact,  would  be  a  principal.  A 
person  who  procured  this  lead  pipe  with 
which  to  make  the  connection,  for  the 
purpose  and  with  the  intent  of  effecting 
the  larceny,  would  be  equally  guilty  with 
his  confederates  or  associates  who  made 
the  connection  or  turned  on  or  lighted 
the  gas,  although  he  might  not  in  per- 
son have  actually  assisted  in  doing  these 
latter  acts." 

It  was  held  also  in  State  v.  Wellman 
(Minn.)  supra,  that  the  fact  that  the  gas 
was  taken  for  the  use  of  the  proprietor 
of  the  boarding  house  of  which  the  de- 
fendant was  an  inmate  would  not  be  a 
defense  to  a  prosecution  for  the  larceny, 
on  the  theory  that  he  had  not  taken  it 
for  his  own  use.  On  this  point  it  was 
said:  "We  think  it  is  enough  to  con- 
stitute larceny  if  the  property  is  taken 
with  the  felonious  intent  to  convert  it 
to  the  use  of  a  person  other  than  the 
uwner.  But  even  if  it  were  necessary 
that  it  be  taken  with  intent  to  convert 
it  to  the  taker's  own  use,  this  is  suffi- 
riently  established  in  this  case  by  the 
fact  that  it  was  taken  with  the  intent 
to  use  it  in  the  house  of  which  defendant 
was  an  inmate,  and  where  he  would  en- 
joy the  benefit  of  it  in  common  with 
others." 

In  Reg.  V.  White  (1853)  3  Car.  &  K. 
(Eng.)  363,  22  L.  J.  Mag.  Gas.  N,  S.  123, 
fi  Cox,  C.  C.  213,  17  Jur.  536,  1  Week. 
Rep.  418,  1  C.  L.  R.  489,  Dears.  C.  C. 
203»  supra,  a  conviction  for  larceny  of 
gas  was  sustained,  where  it  appeared 
that  the  defendant  owned  the  entrance 
pipe  by  which  the  gas  was  admitted  to 
the  meter  and  also  the  exit  pipe  by  which 
it  passed  from  the  meter  to  the  burner 
on  his  premises,  that  he  had  the  control 
of  the  stopcock  by  which  the  gas  was 
admitted  into  the  meter,  and  that  he  in- 
serted a  connecting  pipe  ar<mnd  the 
meter  and  in  this  way  obtained  and  con- 
sumed gas  which  did  not  pi^ss  tJlirough 
thp  meter.  It  was  contended  that  as 
LR.A.iniSC. 
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the  defendant  owned  the  entrance  pipe 
he  was  lawfully  in  possession  of  the  gas 
by  the  consent  of  the  company  as  soon 
as  it  was  permitted  to  enter  that  pipe 
out  of  the  gas  main,  and  therefore  was 
not  guilty  of  larceny.  But  in  overruling 
this  contention  the  court  took  the  posi- 
tion that,  although  the  gas  was  in  a  pipe 
belonging  to  the  defendant,  it  was  still 
in  the  possession  of  the  gas  company 
until  it  passed  through  the  meter;  and 
that  causing  the  gas  to  pass  through  the 
connecting  pipe,  thereby  separating  it 
from  the  gas  in  the  entrance  pipe,  was  a 
sufficient  asportation  to  sustain  a  con- 
viction for  larceny  if  the  taking  was 
with  fraudulent  intent.  In  this  connec- 
tion, see  note  in  29  L.R.A.(N.S.)  38,  as 
to  circumstances  sufficient  to  show  as- 
portation. 

The  principle  that  gas  is  the  subject 
of  larceny  is  assumed  apparently  in  the 
case  of  Keg.  v.  Mitchell,  22  Qas  J.  (Bug.) 
137,  Greenough's  Dig.  of  Gas  Cases,  88, 
where  the  defendant,  who  had  taken  gas 
from  the  service  pipe  of  a  gas  company, 
pleaded  guilty  of  larceny  and  was  sen- 
tenced to  one  month  at  hard  labor. 

In  Reg.  V.  Jenkins,  5  Gas  J.  (Bug.) 
214,  Greenough's  Dig.  of  Gas  Cases,  89, 
the  defendant  was  charged  with  having 
''laid  or  caused  to  be  laid"  a  certain 
pipe  to  communicate  with  a  pipe  belong- 
ing to  a  gas  company  without  their  eon- 
sent,  and  was  found  guilty,  the  statutory 
penalty  being  imposed. 

In  United  States  v.  Carlos  (1911)  21 
Philippine,  553,  the  court  cites  decisions 
of  the  Supreme  Court  of  Spain  of  Jan- 
uary 20,  1887,  and  April  1, 1897,  as  hold- 
ing that  illuminating  gas  may  be  the  sub- 
ject of  larceny,  under  a  statute  defining 
as  guilty  of  larceny  those  who,  with  in- 
tent of  gain,  take  another's  personal 
property  without  his  consent. 

—  irater. 

Water  in  pipes  may  be  the  subject  of 
larceny.  Ferens  v.  O'Brien  (1883)  L.  R. 
11  Q.  B.  Div.  (Eng.)  21,  15  Cox,  C.  C. 
332,  52  L.  J.  Mag.  Cas.  N.  S.  70,  47  J.  P. 
472,  31  Week.  Rep.  643,  4  Am.  Crim. 
Rep.  611  (holding  that  water  in  pipes  of 
consumer  of  water  company  may  be  the 
subject  of  larceny) ;  Rex  v.  Hut  ton 
(1911)  24  Can.  Crim.  Cas.  212,  19  West. 
L.  R.  907  (where  water  in  pipes  of  mu- 
nicipal corporation,  which  delivered  it 
to  consumer  at  a  flat  rate,  was  taken  by 
a  third  party  after  consumer  had  refused 
him  permission  to  do  so) ;  Clark  v. 
State,  ante,  577. 

In  Rex  V.  Hutton  (Can.)  supra,  the 
court  sustained  a  conviction  for  larceny 
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on  a  charge  of  theft  of  water  belonging 
to  the  city,  but  stated  that  if  there  had 
been  a  meter  and  the  water  was  taken 
from  the  consumer  after  it  had  passed 
through  the  meter,  it  would  be  the  prop- 
erty of  the  consumer  and  not  of  the 
city. 

—  eleotrioity. 

It  was  held,  in  United  States  v.  Car- 
los (Philippine)  supra,  that  electric  cur- 
rent may  be  a  subject  of  larceny.  The 
.  court  said:  "Counsel  for  the  appellant 
insists  that  only  corporeal  property  can 
be  the  subject  of  the  crime  of  larceny, 
and  in  support  of  this  proposition  cites 
several  authorities  for  the  purpose  of 
showing  that  the  only  subjects  of  lar- 
ceny are  tangible,  movable  chattels, 
something  which  could  be  taken  in  pos- 
session and  carried  awav,  and  which  had 
some,  although  trifling,  intrinsic  value, 
and  also  to  show  that  electricity  is  an 
unknown  force  and  cannot  be  a  subject 
of  larceny.  .  .  .  It  is  true  that  elec- 
tricity is  no  longer,  as  formerly,  regard- 
ed by  electricians  as  a  fluid,  but  its  mani- 
festations and  effects,  like  those  of  gas, 
may  be  seen  and  felt.  The  true  test  of 
what  is  a  proper  subject  of  larceny 
seems  to  be  not  whether  the  subject  is 
corporeal  or  incorporeal,  but  whether  it 
is  capable  of  appropriation  by  another 
than  the  owner.  It  is  well  settled  that 
illuminating  gas  may  be  the  subject  of 
larceny,  even  in  the  absence  of  a  statute 
so  providing.  .  .  .  Electricity,  the 
same  as  gas,  is  a  valuable  article  of  mer- 
chandise, bought  and  sold  like  other  per- 
sonal property,  and  is  capable  of  appro- 
priation by  another.  So,  no  error  was 
committed  by  the  trial  court  in  holding 
that  electricity  is  a  subject  of  larceny." 

It  was  held  also  in  United  States  v. 
Carlos  (Philippine)  supra,  that  mere 
passive  submission  on  the  part  of  the 
electric  light  company,  which  was  under 
contract  to  furnish  the  defendant  with 
electricity,  in  continuing  to  furnish  elec- 
tricity for  about  a  year  after  it  knew 
that  the  defendant  was  misappropriating 
the  current,  would  not  be  a  defense  to  a 
prosecution  for  larceny,  on  the  theory 
that  the  company  thereby  consented  to 
the  taking  of  the  electricity  within  the 
rule  that  larceny  is  not  committed  when 
property  is  taken  with  the  owner's  con- 
sent. 

In  Rex  v.  Sperdakes  (1911)  24  Can. 
Crim.  Cas.  210,  40  X.  B.  428,  the  defend- 
ant was  convicted  of  fraudulently  ab- 
stracting electricity  from  the  wires  of  a 
railway  company,  contrary  to  a  provi- 
sion of  the  Criminal  Code;  but  the  onlv 
I..1^.A.1018C. 


I  point  considered  on  the  appeal  was  as  to 
whether  the  sentence  imposed  was  er- 
roneous. 

It  is  said  in  9  Laws  of  England  (Hals- 
bury)  644,  that,  by  the  Electric  Light- 
ing Act  of  1882,  everyone  is  guilty  of 
simple  larceny  who  maliciously  or  fraud- 
ulently abstracts,  causes  to  be  wasted 
or  diverted,  consumes  or  uses,  and  elec- 
tricity. 

Continnons  transaction. 

See,  in  this  connection,  note  in  7 
L.R.A.(N.S.)  520,  on  the  question  as  to 
when  larceny  is  deemed  continuous. 

In  Woods'  V.  People  (1906)  222  BL 
293,  7  L.R.A.(N.S.)  520,  113  Am.  St. 
Rep.  415,  78  N.  E.  607,  6  Ann.  Cas.  736, 
it  was  held  that  to  determine  the  degree 
of  the  crime  of  one  who,  by  means  of 
false  connections,  conveyed  gas  around 
his  meter  and  consumed  it  upon  his 
property  without  having  it  measured,  the 
taking  during  each  day  is  not  to  be  re- 
garded as  a  separate  offense,  but  the 
value  of  the  gas  wrongfully  consumed 
during  the  period  during  which  tbe 
false  connection  is  in  use  at  any  one 
time  will  be  considered. 

And  the  fact  that  the  "jumper"  by 
means  of  which  the  defendant  deflected 
the  current  did  not  remain  in  place  con- 
tinuously, but  was  put  on  and  taken  ol! 
at  least  monthly,  and  perhaps  daily,  in 
order  to  avoid  detection,  was  held  in 
United  States  v.  Carlos  (1911)  21  Philip- 
pine, 553,  supra,  not  to  render  the  de- 
fendant guilty  of  a  series  of  offenses  in- 
stead of  a  single  offense  as  charged,  es- 
pecially where  there  was  no  demurrer  to 
the  complaint  on  this  ground  and  it  did 
not  appear  that  the  defendant  was  prej- 
udiced by  the  single  charge  for  the  en- 
tire period. 

And,  on  an  indictment  for  larceny 
charging  the  taking  on  a  certain  day  of 
a  stated  quantity  of  gas,  it  was  held 
that  a  series  of  acts,  rather  than  a  con- 
tinuous transaction  constituting  a  single 
ottense,  was  not  shown  by  evidence  that 
the  abstraction  covered  a  period  of  sev- 
eral years,  and  that  the  gas,  which  was 
consumed  in  a  factory,  was  turned  oi! 
each  night  at  the  burners,  where  it  a|>- 
peared  that  the  gas  was  obtained  through 
a  connection  made  with  the  gas  main  so 
that  the  gas  could  enter  the  building 
without  passing  through  a  meter,  and 
that  the  connecting  pipe  was  alwavs  foU 
of  gas.  B,eg,  v.  Firth  (1869)  L.  R.  1 
C.  C.  (Eng.)  172,  11  Cox,  C.  C.  234,  19 
L.  T.  N.  S.  746,  17  Week.  Rep.  327,  38 
L.  J.  Mag.  Cas.  N.  S.  54. 
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EiTeet  of  statutory  peiuUties. 

See  Clabk  v.  State,  ante,  577. 

In  Woods  V.  People  (HL)  supra,  it  was 
held  that  a  gas  consumer  who,  by  false 
connection,  carries  gas  consumed  on  his 
premises  around  the  meter,  so  that  it  is 
not  registered,  may  be  p^rosecuted  for 
larceny,  notwithstanding  a  statute  pro-' 
viding  for  the  punishment  of  persons 
tampering  or  making  false  connections 
with  gas  pipes  so  that  gas  may  be  con- 
sumed without  being  registered  by  a 
meter. 

It  was  held  also  in  Keg  v.  White 
(1853)  3  Car.  &  K.  (Eng.)  3(53,  6  Cox, 
C.  C.  213,  17  Jur.  536, 1  Week.  Rep.  418, 

I  C.  L.  R.  489,  Dears.  C.  C.  203,  cited 
also  supra,  that  a  statute  providing  a 
penalty  for  the  fraudulent  use  of  gas  by 
laying  pipes  communicating  with  any 
pipe  belonging  to  a  gas  company,  with- 
out its  consent,  did  not  prevent  an  in- 
dictment for  larceny  of  gas  by  means  of 
a  connecting  pipe  through  which  the  gas 
passed  around  the  meter. 

And  in  Ferens  v.  O'Brien  (1883)  L.  R. 

II  Q.  B.  Div.  (Bug.)  21,  15  Cox,  C.  C. 
332,  47  J.  P.  472,  3  Week.  Rep.  643,  52 
L.  J.  Mag.  Cas.  N.  S.  70,  4  Am.  Crim. 
Hep.  611,  the  eonrt  held  that  water  in 
pipes  may  be  the  subject  of  larceny  at 
common  law,  although  one  of  the  argu- 
ments that  it  could  not  be  was  that  the 
legislature  had  deemed  it  necessary  to 
impose  statutory  penalties  for  the  tak- 
ing of  water  from  pipes  belonging  to 


water  companies.     The  point,  however, 
was  not  discussed. 

An  indictment  substantially  in  the 
words  of  the  New  York  Statute  of  1854 
for  the  protection  of  gaslight  compa- 
nies, making  it  a  misdemeanor  for  any 
person,  with  intent  to  injure  or  defraud 
any  gas  company,  to  connect  any  pipe 
with  another  pipe  for  conducting  or 
supplying  illuminating  gas,  in  such  man- 
ner as  to  connect  with  and  be  calculated 
to  supply  illuminating  gas  to  any  burner 
at  which  such  gas  is  consumed  without 
passing  through  the  meter  provided  for 
registering  the  gas,  was  held  insufficient 
in  People  v.  Wilber  (1857)  4  Park.  Crim. 
Rep.  (N.  Y.)  19. 

The  note  does  not  cover  such  cases  as 
United  States  v.  Genato  (1910)  15  Phil- 
ippine, 170,  passing  merely  on  the  valid- 
it  v  of  an  ordinance  or  statute  enacted  to 
protect  gas,  water,  or  electric  light  com- 
panies by  imposing  penalties  for  wrong- 
ful connection  or  interference  with  the 
companies'  properties.  For  instance, 
the  ordinance,  the  validity  of  which  was 
sustained  in  that  case,  prohibited  any 
person  from  using  any  device  by  means 
of  which  he  might  fraudulently  obtain  a 
current  of  electricity,  and  provided  that 
the  existence  in  any  building  or  prem- 
ises of  any  such  device  should,  in  the 
absence  of  satisfactory  explanation,  be 
deemed  sufficient  evidence  of  such  use 
by  the  person  benefited  thereby. 

R.  £l.  H. 


WASHINGTON  SUPREME  COURT. 
(In  Banc.) 

L.  H.  ROGERS,  Respt., 

v. 

CHARLES  H.  LIPPY  and  Wife,  Appts. 

(—  Wash.  — ,  169  Pac.  858.) 

Contracts  —  employing     broker  *  de« 
Borlpilon  of  laud. 

Describing  land  to  he  sold  sm  '*my  stock 
ran^h*'  located  in  a  particular  section  ie 
not  sufficient  to  satisfy  a  statute  making 
void  a  contract  employ in«;  a  broker  to  sell 
real  estate  unless  in  >\Titing  signed  by  the 
party  to  be  charged. 
For  other  cases,  see  OontraotSy  1.  e,  5,  a,  in 

Dig.  1^2  A'.  S. 

(Ellis,  Ch.  J.,  and  Morris,  Main,  and  Hol- 
comb,  JJ.,  dissent.) 

(January  9,   1»18.) 


Xote.  —  For  description  of  property  by 
owner>*hip  or  acreage,  without  other  par- 
ticnlar  description,  as  satisfying  the  Stat- 
ute of  Frauds,  see  annotation  following  Hall 
V.  Cotton,  L.R.A.1916C,  1127. 
ULA.imSC. 


APPEAL  by  defendants  from  a  judgment 
of  tlie  Superior  Court  for  King  Couuty 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  compensation  for  services  alleged  to 
have  been  rendered  by  plaintiff  under  a 
written  contract  with  defendants.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  R.  Taylor,  for  appellants: 

The  commission  agreement  of  March  4th 
is  void  because  of  defective  description  of 
the  real  estate. 

Thompson  v.  English,  76  Wash.  23,  135 
Pac.  G64;  Cushing  v.  Monarch  Timber  Co. 
75  Wash.  678,  135  Pac.  660,  Ann.  Cas. 
1914C,  1239;  Swartswood  v.  NasUn,  57 
Wash.  287,  106  Pac.  770;  Goodrich  v. 
Rogers,  75  Wash.  212,  134  Pac.  947;  Baylor 
v.  Tolliver,  81  Wash.  267,  142  Pac.  678; 
Salin  v.  Roy,  81  Wash.  261,  142  Pac.  679; 
Reed,  Stat.  Vr.  §  398. 

It  is  also  void  because  tlie  price  to  be 
paid  by  a  buyer  and  the  terms  on  which  he 
might  buy  are  not  piven. 

Keith  V.  Smith,  46  Wash.  131,  89  Pac. 
473,  13  Ann.  Cas.  975. 

Mr.  H.  D.  AlllHOii  for  respondent. 
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Parker,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  Rogers  seeks  recovery  from 
the  defendants  Lippy  and  wife  of  compensa- 
tion for  services  which  he  alleges  were  ren- 
dered by  him  under  the  following  written 
contract : 

Commission  Agreement. 

Seattle,  Wash.,  March  4,  1916. 
It  is  hereby  understood  and  agreed  by 
C.  H.  Lippy  and  L.  H.  Rogers:  That  in 
case  said  L.  H.  Rogers  furnishes  a  buyer  or 
a  party  who  will  exchange  for  my  stock 
ranch  located  in  sections  9,  17,  and  21,  town- 
ship 3  south,  range  13  east,  Sweetgrass 
county,  Mont.,  for  properties  presented  by 
him,  1  hereby  agree  to  pay  the  said  L.  H. 
Rogers  a  commission  of  $1,250,  on  the  valu- 
ation of  $40,000.  This  particularly  refers 
to  the  Espanola  apartments  and  land  occu- 
pied by  said  apartment  on  the  west  side  of 
Kleventh  avenue  btween  Pike  and  Union 
streets,  80x128  feet.  The  present  owners 
are  Mr.  and  Mrs.  W.  S.  Craig.  Settlement 
and  adjustments  to  be  made  when  deeds  are 
passed  to  said   property. 

C.  H.  Lippy, 
Mrs,  C.  H.  Lippy. 

Trial  in  the  superior  court  without  a  jury 
resulted  in  findings  and  judgment  in  favor 
of  the  plaintiff,  from  which  the  defendants 
have  appealed  to  this  court. 

Respondent  was,  at  the  time  in  question, 
engaged  in  the  real  estate  brokerage  buainess 
in  Seattle.  Mr.  Lippy  made  known  to  re- 
spondent his  desire  to  sell  or  exchange  his 
Montana  stock  ranch  for  Seattle  property. 
Respondent,  knowing  that  Mr.  and  Mqb. 
Craig  desired  to  dispose  of  their  property 
in  Seattle,  known  as  the  ^'Espanola  apart- 
ments,'' suggested  to  Mr.  Lippy  the  possi- 
bility of  an  exchange  of  their  ranch  for  the 
apartment  property ;  it  appearing  that  there 
was  not  a  great  difference  in  the  respective 
values  of  the  properties,  which  diffei'ence,  it 
was  thought,  could  be  adjusted  satisfactor- 
ily. Thereupon  the  commission  contract 
above  quoted  providing  for  respondent's 
<!ompensation  was  executed.  Mr.  and  Mrs. 
J^ippy  were  introduced  to  the  Craigs  by  re- 
spondent, were  shown  over  the  apartment 
property,  and  on  March  6,  1916,  entered  into 
a  contract  with  Mr.  and  Mrs.  Craig  for  an 
exchange  of  the  Montana  ranch  for  the 
apartment  property.  This  contract  was  in 
writing,  duly  signed  and  acknowledged  by 
the  Craigs  and  Lippys.  It  became  a  bind- 
ing obligation  on  the  part  of  all  parties  to 
make  the  exchange  by  the  execution  of  con- 
veyances for  the  respective  properties.  The 
Craigs  were  able  and  willing  to  consummate 
the  exchange  according  to  the  terms  of  the 
exchange  contract,  but  the  Lippys  refuised  to 
L.R.A.1918C. 


do  so.  Thereupon  respondent  commenced 
this  action  to  recover  his  compensation  for 
services  rendered  under  the  commission  con- 
tract, resulting  in  judgment  in  his  favor  as 
above  noticed.  By  the  provisions  of  section 
5289,  Rem.  Code,  contracts  of  this  nature 
must  be  evidenced  in  writing  to  render  them 
enforceable,  that  section  being,  in  effect,  a 
statute  of  frauds  with  reference  to  such  con- 
tracts. We  are  confronted  with  the  ques- 
tion  of  the  sufficiency  of  the  description  in 
this  commission  contract,  of  the  land  owned 
by  appellants  to  be  so  exchanged.  The  only 
words  of  the  description  are  "my  stock 
ranch  located  in  Sections  9,  17,  and  21» 
township  3  south,  range  13  east,  Sweetgrass 
county,  Mont." 

In  Cubing  v.  Monarch  Timber  Co.  75 
Wash.  678,  135  Pac.  660,  Ann.  Cas.  1914C. 
1239,  reviewing  at  some  length  the  question 
of  the  necessity  of  such  contracts  containing 
a  description  of  the  property  with  reference 
to  which  they  are  made,  Judge  Ellis,  speak- 
ing for  the  court,  observed:  "To  avoid  the 
uncertainty  against  which  the  statute  is  di- 
rected, it  is  obviously  as  necessary  that  the 
subject-matter  of  the  sale  be  sufficiently  de- 
scribed as  that  the  amount  of  the  oommia- 
sion  be  sufficientiv  stated.  .  .  .  The  em- 
plo3rment,  the  description  of  the  real  estate, 
and  the  agreement  to  pay  the  commission 
are  all  essentials  to  any  writing  meeting 
the  terms  of  the  statute.  .  .  .  The  de- 
scription being  essential,  it  follows  that  it 
must  be  such  a  description  as  would  meet 
the  requirements  of  a  suflkient  description 
under  any  other  phase  of  the  Statute  of 
Frauds,  as,  for  instance,  when  invoked  in 
actions  for  specific  pc^rformance.'' 

It  is  true  the  description  there  involved 
was  more  deficient  than  that  here  in  ques- 
tion. We  call  attention  to  the  rule  thus 
stated  by  Judge  Ellis,  however,  to  show  that 
the  description  is  as  much  a  necessary  part 
of  such  a  contract,  to  be  evidenced  in  writ- 
ing, as  any  other  portion  of  the  contract. 

In  Thompson  v.  English,  76  Wash.  23, 13.3 
Pac.  664,  holding  a  somewhat  similar  de- 
scription insufficient  to  satisfy  the  statute. 
Judge  Main,  speaking  for  the  court,  said: 
"The  description  of  the  property  as  con- 
tained in  the  contract  was  'seventy-nine 
acres  in  section  30,  township  2  N.,  rangv  3 
E.,  W,  M.,  Clarke  Co.  Wn.  Owner,  A.  K. 
English.'  It  will  be  observed  that  thi!< 
description  does  not  specify  which  79  acres 
in  section  30  was  intended.  To  ascertain 
this  fact,  resort  must  be  had  to  oral  testi- 
mony. The  description  given  cannot  be  ap- 
plied to  any  definite  property." 

It  will  be  noticed  that  the  description 
there  involved  was  limited  to  land  in  one 
named  section,  while  this  description  is  even 
more  general,  being  limited  to  land  in  three 
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named  sect  ions.  It  was  accompanied  by  the 
name  of  the  owner,  as  this  description  is. 

In  the  late  case  of  Gilman  v.  Brunton»  94 
Wash.  1,  161  Pae.  835,  there  was  involved 
the  following  description,  which  was  chal- 
lenged as  not  being  sufficient  to  support 
specific  performance:  "'Whereas,  W.  B. 
Bruuton  and  Opal  M.  Brunton,  parties  of 
the  first  part,  are  the  owners  in  fee  simple 
of  the  following  bounded  and  described 
property,  situated  in  the  county  of  Clarke, 
state  of  Wasliington ;  48  acres,  more  or  less, 
bounded  on  the  north  by  Cedar  creek  and 
situated  about  one  mile  east  of  KtnH,  Wash., 
said  property  being  the  same  property  con- 
veyed to  the  party  of  the  first  part  by  W\ 
Tate  and  wife  in  1912." 

This  description  not  only  has  the  owners' 
names  in  connection  therewith,  but  a  refer- 
ence therein  to  the  property  as  being  the 
same  as  that  conveyed  by  named  parties  to 
named  parties  in  a  certain  year.  Vet  it  was 
held  insufficient  upon  the  authority  of 
Thompson  v.  English,  supra.  We  think  the 
manner  of  mentioning  the  owners'  names  in 
connection  with  or,  as  we  might  say,  as  a 
part  of  the  description  in  Thompson  v.  Eng- 
lish and  Gilman  v.  Brunton,  means  in  sub- 
stance the  same  as  the  words  *'my  stock 
ranch"  in  the  description  here  in  question, 
and  furnished  as  much  aid  to  the  descrip- 
tions in  those  cases  as  does  the  manner  of 
designating  the  owner  of  the.  property,  in 
connection  with  this  description.  Our  deci- 
sions in  Baylor  v.  Tolliver,  81  Wash.  257, 
142  Pac.  678,  and  Salin  v.  Roy,  81  Wash. 
261,  142  Pac. .  679,  are  in  harmony  with 
Thompson  v.  English,  and  were  rested 
principally  upon  the  rule  as  therein  An- 
nounced, though  Judge  Morris  in  Baylor 
V.  Tolliver  makes  some  observations  and 
citations  of  authority  which  may  seem  to 
indicate  that  the  decision  in  Thompson  v. 
Knglisli  is  not  in  harmony  with  the  weight 
of  authority  elsewhere. 

There  are,  we  think,  no  decisions  of  this 
court  dealing  with  the  sufiiciency  of  land  de- 
scriptions in  commission  contracts  out  of 
harmony  with  the  views  expressed  in 
Thompson  v.  English,  or  those  decisions  fol- 
lowing the  one  rendered  in  that  case.  How- 
ever, turning  to  those  cases  decided  by  this 
court  having  to  do  with  the  sufficiency  of 
land  descriptions  in  deeds  and  other  con- 
tracts aiTecting  interests  in  real  property, 
there  are  one  or  two  which  can  hardly  be 
harmonized  with  the  views  expressed  in 
these  later  cominij^Bion  contract  ca3es.  In 
Lan^ert  v.  Ross,  1  Wash.  250,  24  Pac  443, 
a  contract  of  sale  showing  upon  its  face  that 
it  was  executed  in  Tacoma  was  involved, 
wherein  the  description  was,  "Ix)ts  No.  J 
and  2  in  block  1806,"  no  addition,  city,  or 
state  being  named  in  the  description.  This 
i..i:.A.H>lSC. 


description  was  held  to  be  good  upon  its 
face,  so  that  the  identity  of  the  lots  could 
be  shown  by  oral  evidence.  This  holding,  it 
must  be  admitted,  is  seemingly  out  of  har- 
mony with  our  later  decisions  in  commission 
contract  cases.  In  Hartigan  v.  Hoffman,  16 
Wash.  34,  47  Pac.  217,  there  was  involved 
a  description  in  a  deed  reading,  *'East  half 
northeast  (|uarter  and  northwest  quarter  of 
northeast  quarter  of  §  13,  in  town  35,  range 
8  east."  This  description  was  held  in- 
suflicient  to  render  the  deed  effective  be- 
cause no  state,  county,  or  meridian  was 
mentioned.  It  appeared  upon  its  face  to 
have  been  executed  in  Nebraska,  and  it 
was  claimed  to  have  conveyed  land  in  this 
state.  Thifi  decision  seems  to  be  in  harmony 
with  our  later  ones.  In  Broadway  Hospital 
&  Sanitarium  v.  Decker,  47  Wash.  586,  92 
Pac.  445,  in  a  receipt  for  rent  oontaining  an 
option  to  purchase  the  property,  the  descrip- 
tion read,  ** House  No.  322  Broadway,"  men- 
tioning no  town,  city,  or  state.  It  was  held 
insufficient  to  satisfy  the  statute.  This  de- 
cision is  also  in  harmonv  with  our  later 
onc^.  In  Wetzler  v.  Nidiols,  53  Wash.  285. 
132  Am.  St.  Rep.  1075,  101  Pac.  867,  there 
was  involved  a  description  in  a  deed  read- 
ing, ''Lots  7  and  8  in  Cove  addition  to  the 
city  of  Seattle,  Waah."  This  description 
was  held  sufficient  upon  its  face  to  admit 
parol  evidence  to  identify  the  lots,  it  appear- 
ing by  extrinsic  evidence  that  there  were 
blocks  in  the  addition  containing  other  lots 
of  these  numbers.  We  think  this  holding 
can  be  harmonized  with  our  later  ones  upon 
the  theory  that  the  description  was  a  per- 
fect one  upon  its  face.  Looking  to  its  lan- 
guage alone,  the  court  would  presume  that 
there  were  no  other  lots  of  those  numbers 
in  the  addition.  Manifestly  the  defect  was 
latent,  and  did  not  appear  until  it  was 
shown  that  there  were  other  lots  of  those 
numl)ers  in  the  addition.  Hence,  the  evi- 
dence was  admissible  only  to  Identify  the 
lots  intended  to  be  conveyed,  after  it  ap- 
peared from  extrinsic  evidence  that  there 
were  more  than  two  lots  to  which  the 
description  could  be  applied.  It  was  not  a 
question  of  the  sufficiency  of  the  description 
upon  its  face.  We  all  know  tliat  the  descrip- 
tion of  a  tract  by  lot  number  and  addition 
name  is  supposed  to  have  reference  to  some- 
thing that  has  an  official  existence  evidenced 
by  record.  ''My  stock  ranch  located  in 
§§  9,  17,  and  21"  fails  to  show  certainty 
upon  its  face.  It  may  mean  any  number 
of  acres  of  any  sort  or  description  of  land 
in  those  sections. 

We  are  of  the  opinion  that  our  early  de- 
cisions having  to  do  with  descriptions  in 
deeds  or  real  property  contracts,  in  so  far 
as  they  may  be  regarded  as  out  of  harmony 
with  our  later  decisions  above  noticed,  are 
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not  of  controlling  force  in  the  present  con- 
troversy. It  is  possible  that,  if  the  problem 
liere  presented  were  a  new  one  in  this  state, 
we  might  now  reach  a  different  conclusion 
from  that  which  was  reached  in  Tliompson 
V.  English  and  the  decisions  following  the 
law  there  announced.  We  now,  however, 
feel  constrained  to  hold  that  the  settled  law 
of  this  state  makes  the  attempted  descrip- 
tion of  the  land  in  this  contract  insufficient 
to  render  it  enforceable. 

After  all  it  seems  to  us  that,  where  land 
is  sought  to  be  described  in  a  contract  com- 
ing under  the  Statute  of  Frauds,  which  is 
located  within  an  official  government  survey, 
so  that  it  can  readily  be  described  with  ref- 
erence to  such  survev  with  eertaintv,  the 
necessity  of  the  former  verv  liberal  rule  of 
construing  land  descriptions  in  such  con- 
tracts, which  necessity  seems  to  have  been 
the  principal  reason  for  its  existence  before 
fhe  coming  of  our  system  of  official  govern- 
ment surveys,  has  almost  wholly  disap- 
peared. The  law  as  announced  in  our  later 
decisions  makes  for  eertaintv,  and  modern 
conditions  render  it  easy  to  follow  in  the 
vast  majority  of  cases. 

Being  of  the  opinion  that  respondent  can- 
not recover  because  of  the  invaliditv  of  the 
contract  upon  which  he  sues,  we  find  it  un- 
necessary to  notice  other  questions  pre- 
sented. 

The  judgment  is  reversed,  and  the  action 
dismissed. 

Mount,  Fullerton,  Webster,  and  Chad- 
wlck,  J  J.,  concur. 

r- 

MoiTfs,  J.,  dissenting: 

I  am  unable  to  concur  in  the  rule  an- 
nounced in  the  majority  opinion,  and  inas- 
much as  this  and  the  following  case  of 
Nance  v.  Valentine,  —  Wash.  — ,  169  Pac. 
862,  have  settled  adversely  to  my  concep- 
tion of  the  law  a  question  upon  which  the 
court  has  sharply  divided,  I  desire  as  briefly 
as  possible  to  express  my  reasons  for  my 
dissent. 

We  are  agreed,  as  stated  in  the  case  of 
Cushing  V.  Monarch  Timber  Co.  75  Wash. 
678,  135  Pac.  660,  Ann.  Gas.  1914C,  1239, 
that  the  contract  here  involved  is  enforce- 
able if  the  description  of  the  real  property 
is  sufficient  to  meet  the  requirements  of  the 
Statute  of  Frauds  if  contained  in  a  deed  or 
other  contract  relating  to  real  estate.  The 
question  then  is:  If  a  contract  relating  to 
this  real  estate  contained  the  description 
given  in  this  contract,  would  such  a  descrip- 
tion be  sufficient  under  the  requirements  of 
the  Statute  of  Frauds? 

The  majority  opinion  proceeds  upon  a 
wrong  conception  of  the  question  here  pro- 
pounded. This  is  manifest  from  the  quota- 
L.H.A.191SC. 


tion  and  reference  to  the  Gushing  Case  to 
the  effect  that  parol  testimony  is  not  ad- 
missible to  add  to  the  description  contained 
in  a  contract  relating  to  real  property. 
That  such  is  the  law  cannot  be  denied,  and, 
so  far  as  I  know,  no  court  of  late  years  has 
ever  attempted  to  write  a  contrary  rule. 
But  this  is  not  the  question  here  involved. 
Respondent  is  not  attempting  to  add  any- 
thing to  the  description  contained  in  his 
contract.  His  position  is  that  the  descrip- 
tion is  sufficient.  What  he  ia  maintaining, 
and  in  this,  in  my  opinion,  the  law  supports 
him,  is  that,  while  parol  tet^timony  is  not 
admissible  to  add  to  the  description  of  the 
property,  it  is  admissible  to  identify  the  de- 
scription with  its  location  upon  the  ground, 
and  thus  apply  it  to  a  definite  piece  of  prop- 
erty. That  this  is  permissible  is  clearly 
pointed  out  in  the  Cushing  Case,  where  it 
is  said :  "Parol  evidence  mav  be  resorted  to 
for  the  purpose  of  applying  the  description 
contained  in  a  writing  to  a  definite  piece 
of  property  and  to  ascertain  its  location  on 
the  ground,  but  never  for  the  purpose  of 
supplying  deficiencies  in  a  description  other- 
wise so  incomplete  as  not  to  definitely  de- 
scribe any  land.  The  description  must  be 
in  itself  capable  of  application  to  something 
definite  before  parol  testimony  can  be  ad- 
mitted to  identify  any  property  as  the  thing 
described.  'Parol  evidence  may  be  resorted 
to  for  the  purpose  of  identifj'ing  the  de- 
scription contained  in  the  writing  with  its 
location  upon  the  ground,  but  not  for  the 
purpose  of  ascertaining  and  locating  the 
land  about  which  the  parties  negotiated 
and  supphing  a  description  thereof  which 
they  have  omitted  from  the  writing.*** 

The  same  distinction  is  pointed  out  in 
Baylor  v.  Tolliver,  81  Wash.  257.  142  Pac. 
678,  citing  the  Cushing  Case,  and  attempt- 
ing to  show  the  distinction  between  those 
cases  where  it  is  sought  to  add  to  the  de- 
scription by  parol  and  those  where  there  i^ 
"a  description  capable  of  definite  ascertain- 
ment sufficient,  with  the  aid  of  parol  testi- 
mony, to  identify  the  description  with  its 
location  on  the  ground."  In  the  Baylor 
Case  it  is  pointed  out  that  the  case  fall-* 
within  the  first  class  as  being  an  attempt  to 
add  to  the  description  given ;  it  being  neces- 
sary, in  order  to  support  the  contract,  to 
admit  parol  testimony  of  the  meaning  of 
the  words  used,  which  comes  within  the  in- 
hibition stated  in  the  Cushing  Case.  These 
two  cases,  in  my  opinion,  correctly  announce 
the  rule  as  supported  by  the  great  weijjht 
of  author itv  and  should  be  adhered  to. 

That  in  real  estate  contracts  it  is  permis- 
sible to  show  by  parol  the  circumstances  of 
possession,  ownership,  and  situation  of  the 
parties  and  their  relation  to  each  other  and 
to  the  property  at  the  time  of  the  negotia- 


ROGERS  V.  LIPPY. 


387 


tioBs  is,  in  my  opinion,  a  rule  of  8U«h  uni- 1 
vernal  recognition  that  I  shall  make  but 
little  reference  to  authorities  in  its  sup- 
port. In  Guyer  v.  Warren,  175  111.  328,  51 
X.  E.  580,  it  is  said:  *'A  deed  or  other  writ- 
ten contract  is  not  void  for  uncertainty  in  a 
dwcription  of  the  land  sold  or  conveyed,  if, 
from  the  words  employed,  the  description 
can  be  made  certain  bv  extraneous  evidence 
of  physical  conditionj*,  measurements,  or 
monuments  referred  to  in  the  deed." 

In  Fish  V.  Hubhard,  21  Wend.  851,  it  is 
said:  "A  location  or  application  of  the  de- 
scription of  parcels  must  always  be  made 
bv  evidence  aliunde." 

In  Murray  v.  Mayo,  157  Mass.  250,  31  N. 
E.  1064,  it  is  said:  **Any  description  in  a 
deed  or  contract  of  sale  of  real  estate  from 
which  the  property  can  be  exactly  located  is 
snflicient,  although  parol  evidence  is  neces- 
!*ary  to  apply  the  description  to  the  land  and 
fix  the  boundaries.'* 

In  Baker  v.  Hall,  168  Mass.  361,  33  N.  E. 
G12,  the  same  rule  is  thus  stated :  "For  the 
purpose  of  interpreting  the  document,  we 
may  put  ourselves  in  the  position  of  the 
parties,  and  ascertain  by  oral  evidence  their 
rchtions  to  any  property  which  would  satis- 
fy the  terms  of  the  memorandum.'  '* 

Ryder  v.  Loomis,  161  Mass.  161,  36 
X.  E.  836,  announces  the  same  rule  and 
«iys  it  is  well  settled.  2  Wharton  on  Evi- 
dence, 943,  makes  this  familiar  illustration 
in  support  of  the  rules.  When  an  estate  is 
granted  by  the  designation  of  Blackacre, 
parol  testimony  is  admissible  to  identify 
tho  premises  known  by  that  name. 

Ranney  v.  Byers,  21*9  Pa.  332,  123  Am.  St. 
Rop.  660,  68  Atl.  1171,  refers  to  the  rule  as 
"a  well-settled  doctrine  supported  alike  by 
the  text-writers  and  decided  cases,**  and 
adds:  **Tt  is  not  proving  an  essential  part 
of  the  declaration  by  parol — ^that  cannot  be 
done — but  simply  identifying  or  locating  the 
subject.** 

In  Could  V.  Lee,  55  Pa.  99,  the  court  says: 
"Parol  evidence  is  not  admissible  to  alter 
or  contradict  what  is  written,  upon  the  very 
obvious  principle  that  the  writing  is  the 
best  evidence  of  the  intentions  of  the  par- 
ties; but  parol  evidence  has  many  times 
l«en  received  to  explain  and  define  the  sub- 
ject-matter of  written  agreements.  Here- 
in is  no  contradiction." 

The  distinction  between  these  two  rules 
is  pointed  out  in  Peart  v,  Br  ice,  152  Pa.  277, 
25  Atl.  537,  in  this  language:  "A  contract 
for  the  sale  of  land  in  which  the  description 
lacks  the  certainty  neces.'iary  to  locate  it  is, 
without  doubt,  void.  Neither  words  which 
do  not  describe  nor  descriptive  language 
which  is  equally  applicable  to  any  one  of 
M»vcral  tracts  of  land  can  be  supplemented 
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by  parol  evidence  as  to  what  tract  was  in- 
tended. But  parol  evidence  to  describe  the 
land  intended  to  be  sold  is  one  thing,  and 
parol  evidence  to  apply  a  written  descrip- 
tion to  land  is  another  and  very  different 
thing,  and  for  that  purpose  is  admissible.** 

In  order  to  sustain  the  majority  rule  it 
must  be  held  that  the  maxim,  "That  is  cer- 
tain which  can  be  made  certain,**  is  not  ap- 
plicable to  cases  of  this  character.  This 
maxim  is  pointed  to  in  many  of  the  author- 
ities as  a  sustaining  reason  for  the  admis- 
sibilitv  of  oral  testimony  in  cases  of  this 
character.  Hurley  v.  Brown,  98  Mass.  545, 
96  Am.  Dec.  671 ;  Hodges  v.  Rowing,  58 
Conn.  12,  7  L.R.A.  87,  18  Atl.  ?>79;  Smith's 
Appeal,  69  Pa.  474:  Mead  v.  Parker,  115 
Mass.  413,  15  Am.  Rep.  110;  Robeson  v. 
Hornbaker,  3  X.  J.  Eq.  60. 

There  is  nothing  new  or  strange  about 
thiit  rule.  1  have  never  known  it  to  be 
questioned  but  tliat,  under  the  rules  of  evi* 
dence,  contracts  in  writing  may  be  explained 
by  parol  evidence  so  far  as  to  identify  the 
subject-matter  and  applv  the  Avriting  to  it. 
10  R.  C.  L.  1080,  1081;  "^17  Cyc.  724.  Such 
a  rule  has  always  Ixn-n  recognized  bv  this 
court.  In  Newman  v.  Buzard,  24  Wash. 
225,  64  Pac.  1.39,  it  is  said:  'Parol  evi- 
dence is  and  must  of  necessity  be  always 
admissible  to  identify  the  property  described 
in  and  conveyed  by  a  deed,  to  ascertain  to 
what  property  the  particulars  of  description 
in  the  deed  apply." 

The  same  rule  is  announced  in  Schultz  v. 
Simmons  Fur  Co.  46  Wash.  555,  00  Pac. 
917 ;  Wetzler  v.  Nichols,  53  Wash.  285,  132 
Am.  St.  Rep.  1075,  101  Pac.  867;  Robinson 
V.  Taylor,  68  Wash.  351,  123  Pac.  444.  Ann. 
Cas.  1913E,  1011;  Old  Republic  Mih.  Co,  v. 
Ferry  County,  69  Wash.  600,  125  Pac.  1018. 

The  majority  opinion  cites  many  of  our 
own  eases.  Bearing  in  mind  the  rule  we 
have  attempted  to  point  out,  there  is  no 
conflict  in  them.  In  so  far  as  an  attempt 
has  been  made  to  add  to  the  description  by 
parol,  it  has  been  denied,  but  when  it  was 
sought  to  identify  the  property,  it  has  been 
permitted;  the  only  exception  is  Thompson 
V.  English,  76  Wash.  23,  135  Pac.  664,  and 
Oilman  v.  Brunton,  04  Wash.  1,  161  Pac. 
835.  These  two  cases  are  wrong  and,  in 
my  opinion,  should  be  overruled.  Salin  v. 
Roy,  81  Wash.  261,  142  Pac.  679,  referred  to 
by  the  majority,  does  not  follow  the  Thomp- 
son Case,  but  is  bottomed  upon  the  Baylor 
Case,  as  an  attempt  to  add  to  the  descrip- 
tion in  the  contract  by  explaining  the  mean- 
ing  of  the  words  used.  If  the  distinction  I 
have  attempted  to  point  out  is  recognized, 
there  will  be  no  confusion;  if. not,  confusion 
must  necessarily  arise. 

Much  more  might  be  said  in  support  oi 
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my  viewa,  but  the  foregoing  is  sufficieat  to 
indicate  my  reasons  for  dissenting,  whicii  is 
all  that  need  be  said. 


£1118,  Ch.  J.,  and  Main  and  Holcoinb, 
JJ.,  concur  in  the  opinion  written  by  Mor- 
ris, J. 


NORTH 


CAROLINA 
COURT. 


SUPREME 


W.  M.  SMITH,  Admr.,  etc.,  of  Grover  Cleve- 
land Hann,  Deceased, 

V. 

DR.  CHARLES  EDWIN  WOODfNG,  Appt. 

(—  N.  C.  — ,  94  8.  E.  404.) 

Discovery  ^  cxaininatloii  of  defendant 
—  killing  patient  hy  X-ray  bum. 

Plaintiff,  in  a  suit  against  a  physician  for 
causing  death  by  an  X-ray  burn,  may  have 
an  order  for  examination  of  defendant  to 
enaiile  him  to  frame  his  complaint  under 
a  statute  providing  for  such  examination 
at  any  time  before  trial,  where  he  shows 
tliat  iiis  information  with  respect  to  the 
matter  is  not  specific  enough  for  a  full  and 
accurate  preparation  of  a  complaint,  and 
that  tlie  facts  essential  for  that  purpose 
are  within  the  knowledge  of  defendant 
alone. 

For  other  cases,  see  Discovery  and  Inspec- 
tion, I.  in  Dig.  i-J.?  X.  »V. 

(November  28,  1017.) 

APPEAL  by  defendant  from  an  order  of 
the  Superior  Court  for  Mecklenburg 
County  dismissing  an  appeal  from  an  order 
for  his  examination  before  trial  '  of  an 
action  brought  to  recover  damages  for  in- 
juries causing  the  death  of  plaintiff's  intes- 
tate, alleged  to  have  resulted  from  the  neg- 
ligence of  defendant  in  the  use  of  the  X-ray. 
Affirmed. 

Statement  by  Walker,  J.: 

This  action  was  brought  to  recover  dam- 
ages for  injuries  to  plaintiff's  intestate,  al- 
leged to  have  resulted  from  the  negligence 
of  the  defendant  in  the  use  and  application 
of  the  X-ray  in  treating  the  intestate,  which 
so  burned  the  patient  as  to  cause  his  death. 
Plaintiff  moved  before  the  clerk  of  the 
court  for  an  order  requiring  the  defendant 
to  be  examined  before  a  commissioner,  in 
order  that  plaintiff  may  obtain  such  knowl- 
edge and  information  as  is  necessary  for  him 
to  have  in  order  to  prepare  his  complaint 
and  make  proper  and  suflRcient  allegations 
therein  of  his  cause  of  action;  such  knowl- 
edge and  information  being  in  the  posses- 
sion    of    the    defendant.       An     order    was 


Note. —  The  right  under  statute  to  an  or- 
der for  the  examination  of  an  adverse  party 
to  enable  one  to  frame  his  pleadings  is  dis- 
cussed in  the  annotation  following  this  case, 
post,  5D0. 
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entered  for  such  examination,  and  a  com- 
mission issued  to  Fred  M.  Parriah,  Esq., 
of  Winston-Salem,  North  Carolina,  to  take 
the  examination,  and  for  that  purpose  that 
defendant  appear  before  him  at  such  time 
and  place  as  he  may  appoint.  The  order 
was  based  upon  an  affidaWt  filed  by  the 
plaintiff,  setting  forth  generally  the  nature 
of  the  action,  and  alleging  that  there  are 
certain  facts,  stated  therein,  which  are 
peculiarly  within  tlie  knowledge  of  the  de* 
lendant,  and  which  are  necessary  to  be 
known  by  the  plaintiff  in  order  that  he 
may  frame  his  complaint,  and  that  he  can- 
not obtain  the  facts  from  any  other  source. 
The  defendant  excepted  to  the  order  of  the 
clerk,  and  appealed  to  the  superior  court. 
The  judge  dismissed  the  appeal,  and  defend- 
ant then  appealed  to  this  court,  and  as- 
signed these  errors: 

'*(!)  That  the  court  erred  in  holding  that 
the  statute  was  sufficient  to  require  the 
examination  of  the  defendant  for  the  pur- 
pose of  obtaining  information  upon  which 
to  file  the  complaint,  and  in  dismissing  the 
appeal  of  defendant  from  the  order  of  the 
clerk. 

''(2)  In  dismissing  the  appeal,  for  that 
the  affidavit  shows  on  its  face  that  plain- 
tiff had  information  sufficient  to  file  his 
complaint." 

Messrs.  Manly,  Hendren,  A  \Vomble. 
F.  M.  Shannonliouae,  and  \V.  S.  Beam, 

for  appellant: 

The  order  compelling  defendant  to  be  ex- 
amined was  invalid. 

Bailey  v.  Matthews,  15(>  N,  C.  78,  72  S. 
E.  92;  Fields  v.  Coleman,  160  X.  C.  14,  75 
S,  E.  lOOo. 

Even  if  it  should  be  held  that  tlie  statute 
gives  plaintiff  the  right  to  examine  defend- 
ant before  trial  to  obtain  information  upon 
which  to  file  his  complaint,  it  not  only  ap- 
pears upon  the  face  of  plaintiff's  affidavit 
itself  that  he  alreadv  has  sufficient  infer- 
ination  to  enable  him  to  draw  his  complaint, 
but  the  information  sought  to  be  elicited 
is  immaterial,  unnecessary,  and  irrelevant. 

Bailey  v.  Matthews,  15(5  X.  C.  78,  72  S. 
K.  02:  Tanenbaum  v.  Lindheim,  54  App. 
Div.  188,  06  N.  Y,  Rupp.  :i76:  Burnett  v. 
Mitchell,  26  Misc.  547,  57  N.  Y.  Supp.  474; 
Hunt  V.  Sullivan,  79  App.  Div.  lift,  79  X.  Y. 
Stipp.  708. 

Messrs.  E.  T.  Cansler  and  Tliaddeas 
A.  Adanis,  for  appellee: 

Plaintiff    had    a    right    to    examine   the 
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defendant  under  §§  865  et  seq.  of  he  Revi- 
val, either  before  or  after  plt-adingH  were 
filed. 

Walker,  J.,  delWered  the  opinion  of  the 
court: 

The  first  assignment  of  error,  we  suppose, 
is  intended  to  raise  the  question  whether 
H  party  to  an  action,  as,  for  instance,  the 
defendant  in  this  case,  may  be  examined 
under  the  statute  (Revisal,  §§  864,  873)  for 
the  purpos?  of  enabling  the  other  party  to 
file  his  pleading,  or  whether  the  provision 
of  the  statute  is  confined  in  its  operation 
to  evidence  merely  to  be  used  or  not  at  the 
trial,  and  to  be  taken  after  the  pleadings 
are  filed,  or,  at  least,  after  the  complaint 
has  l)een  filed,  showing  what  is  the  cause  of 
action.  Section  866  of  the  Revisal  provides 
that  the  examination  "may  be  had  at  any 
lime  before  the  trial,"  and  this  court  has 
held  that  these  w^ords,  construed  in  connec- 
lion  with  what  precedes  and  follows  them, 
nuthorize  an  examination  of  a  party  for  the 
purpose  of  aiding  him  in  filing  his  com- 
plaint. We  refer  to  Holt  v.  Southern  Fin- 
ishing &  Warehouse  Co.  116  N.  C.  486,  21 
S.  E.  919,  where  the  court  discusses  the 
question  quite  at  length.  The  defendants 
in  that  case,  and  the  parties  designated  for 
the  examination,  raised  the  point  that 
would  require  of  them  disclosures  as  to  the 
act  of  fraud  charged  in  the  affidavit  of  the 
]>laintilT.  but  the  court  rejected  this  objec- 
tion and  said:  **Very  cogent  reasons  must  be 
>hown  this  court  before  it  will  conclude  that 
!«i>ch  a  right  does  not  belong  to  the  plaintiff. 
The  plaintiff  has  commenced  a  civil  action  in 
the  superior  court  of  Alamance  against  the 
defendant  for  the  purpose  of  settin;^  aside 
an  alleged  pretended  'transfer  by  the  de- 
fendant corporation.  ...  To  enable  him 
to  draw  his  complaint  with  greater  certain- 
ty, the  plaintiff  desires  to  examine  Xeil 
KUington,  £.  T.  Garset,  and  J.  W.  T>indau, 
stockholders  and  directors  of  the  company, 
imder  §§  580  and  581  of  the  Code.  He  has 
as  much  right  to  examine  [them]  liefore 
tile  trial  as  at  the  trial,  and  they  are  subject 
to  the  same  rules  of  examination  as  pre- 
vail in  the  examination  of  witnessips  on  the 
trial  of  actions  before  the  courts,  and  they 
are  compelled  to  answer  all  pertinent  and 
material  questions  pat  to  them,  except  such 
as  the  Constitution  and  laws  relieve  them 
from  answering.  We  know  of  no  such  ex- 
emption, except  a  man  may  not  be  compelled 
to  give  evidence  against  himself,  which 
is  found  in  article  1,  §  2,  of  the  Constitu- 
tion, which  section,  by  judicial  construc- 
tion, has  been  extended  to  witnesses  in  civil 
actions.  Bradley  Fertilizer  Co.  v.  Taylor, 
112  X.  C.  141,  17  S.  E.  69.  It  makes  no 
difference  whether  the  answer  will  result  in 
L.R.A.1918C. 


pecuniary  injury  to  the  witnesses  or  not; 
they  mu«t  answer  the  questions  as  they 
would  be  required  to  do  before  the  courts." 

The  court  tlierefore  afiirmed  the  orders 
for  the  examination  made  by  Judge  Green^ 
upon  writs  of  certiorari,  and  also  held  tiiat 
they  were  not  appealabli',  citing,  for  this 
ruling.  Helms  v.  (ireen,  105  X.  C.  251,  18 
Am.  St.  Rep.  893,  11  S.  E.  470;  Vann  v. 
Lawrence,  111  X.  C.  32,  15  S.  E.  1031,  and 
Bradlev  Fertilizer  Co.  v.  Taylor,  supra;  to 
which  we  add  Ponder  v.  Mallett,  122  X.  C. 
164,  30  S.  E.  324,  and  same  case,  123  X.  C. 
60,  31  S.  E.  351.  in  the  last  case,  Pender  v. 
Mallett,  123  X.  C.  00,  31  S.  E.  351,  the  court 
said  that,  ''under  the  C  ode,  §  581,  the  de- 
fendant may  be  examined  before  pleadings, 
filed  to  procure  information  in  framing  the 
complaint,  as  was  the  ease  in  Holt  v.  South- 
ern Finishing  &  Warehoiis«»  Co.  supra, 
where  it  is  held  that  an  appeal  from  such 
order  [for  an  examination)  was  premature 
and  would  be  dismissed;  or  the  defendant 
may  be  examined,  after  answer  filed  to 
procure  evidence  in  the  cause," — citing 
Helms  V.  Green  and  Vann  v.  Lawrence, 
supra.  < 

In  Bailey  v.  Matthews,  156  X.  C.  81,  72 
S.  E.  92,  and  Fields  v.  Coleman,  160  X.  C. 
11,  75  S.  E.  1005.  the  applications  for  the 
examinations  were  denied,  and  this  court 
afiirmed  the  judgments  upon  other  grounds, 
and  the  question  as  to  the  right  to  examine 
before  the  pleading  is  filed,  for  the  purpose 
of  aiding  in  preparing  it,  was  not  directly 
presented.  \Ve  find  that  in  Blossom  v. 
Ludington,  32  Wis.  212,  the  court,  when 
construing  a  statute  substantiallv,  if  not 
literally,  the  same  as  ours,  has  held  that 
the  examination  may  be  ordered  before  the 
pleading  is  filed.  The  court  then  said: 
**Tlie  practice  in  regard  to  the  examination 
of  a  party  in  a  ease  like  the  one  before 
us  does  not  seem  to  l)e  regulated  by  stat- 
ute, nor  bv  aiiv  ^^eneral  rule  of  court.  It  is 
enacted  tliat  no  action  to  obtain  discovery 
under  oath  in  aid  of  the  prosecution  or  de- 
fense of  another  action  shall  be  allowed;  but 
that  a  party  to  an  action  may  be  exam- 
ined as  a  witness  at  the  instance  of  the 
adverse  party,  or  of  any  one  of  several  ad- 
verse parties,  and  for  that  purpose  may  be 
compelled  to  give  testimony  in  the  action  in 
the  same  manner  and  subject  to  the  same 
rules  of  examination  as  anv  other  witness. 
Rev.  Stat.  §  54,  chap.  137.  This  provision 
was  obviously  adopted  for  the  purpose  of 
abolishing  the  bill  of  discovery,  and  to  pro- 
vide a  substitute  therefor.  By  §  55  it  is 
enacted  that  the  examination  provided  for 
in  the  previous  section  may  be  had  either 
on  the  trial  of  the  action  or  at  any  time  be- 
fore trial,  at  the  option  of  the  party  claim- 
ing it,  before  a  judge  of  the  court  or  county 
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judge,  on  a  previous  notici'  to  the  party 
to  be  examined  and  any  other  adverse  party, 
of  at  least  five  days,  unlen.-^  for  good  cause 
shown  the  judge  order  otherwise.  .  .  . 
In  this  case  the  order  for  the  examination 
was  made  upon  tlie  affidavit  and  complaint, 
iind  was  designed  to  aid  the  plaintiff  in  de- 
termiuinff  whether  any  amendment  to  the 
complaint  was  necessary." 

The  court  held  that  the  examination 
should  proceed,  so  that  plaintifT  might  ac- 
quire information  necessary  to  amend  his 
complaint,  but  that  the  right  to  examine 
was  not  an  absolute  and  unrestricted  one, 
nnd  then  said,  if  it  were  so:  *'It  is  plain 
this  statute  may  become  the  means  of  the 
greatest  abuse  and  oppression.  For  an  un- 
scrupulous party  has  but  to  commence  his 
action,  and  then  insist  upon  the  examina- 
tion of  the  adverse  party  for  the  purpose 
of  discovery,  and  compel  the  disclosure  of 
matters  wliolly  impertinent  to  his  case,  and 
in  which  he  has  no  interest,  merely  to  grat- 
ify his  malice  or  curiosity.  Aijd  so  much 
injustice  might  be  done  by  such  an  unre- 
stricted, roving  examination  of  a  party  that 
we  have  earnestly  endeavored  to  so  inter- 
pret the  statute  as  to  secure  the  object  of 
its  enactment,  iuid  at  the  same  time  give 
the  court  in  which  the  action  is  pending 
some  power  to  restrict  the  examination 
within    proper    limits.'* 

It  was  said  in  Simmtms  ▼.  Vanderbilt, 
.")!)  How.  Pr.  411,  that,  'where  a  proper  ca.He 
lias  been  made  for  it,  a  party  has  an  un- 
doubted right  to  examine  his  adversary  to 
enable  him  to  prepare  his  pleadings." 

Referring  to  the  form  and  substance  of 
the  affidavit  upon  which  the  application  was 
based,  it  further  said:  "The  plaintifFs 
affidavit  is  entirely  defective.  It  states  no 
fact  whatever,  except  tiiat  the  defendant 
admitted  'the  receipt  of  the  money  sued  for.' 
The  relations  between  the  parties  are  un- 
disclosed. The  plaintiff  gives  us  no  insight 
into  his  real  position;  no  clue  to  the  aver- 
ment that  tlie  moneys  were  received  *for 
his  use.'  Something  should  at  least  have 
transpired  to  justify  the  bringing  of  the 
suit  and  the  framing  of  a  general  averment. 
So  far  tlie  court  should  have  been  taken  in- 
to the  plaintiff's  confidence.     As  it  is,  this 


affidavit  is  entirely  blind.  It  seems  sto- 
diously  to  avoid  a  fraidv  disclosure  of  what 
induced  the  plaintiff  to  proceed.  The  order 
was  therefore  very  properly  vacated.  It 
would  be  intolerable  were  parties  to  be  sub- 
jected to  inquisitorial  examinations  upon 
such  papers. 

We  refer  to  these  cases  merely  to  show 
the  clear  and  decided  trend  of  judicial  opin 
ion  in  regard  to  the  nature  of  this  kind  u 
proceeding,  and  not  because  they  are  dlrec  • 
ly  applicable  to  this  ease,  for  they  are  not 
in  all  respects.  Here  the  plaintiff  ha^^  al- 
leged sufficiently  that,  while  he  has  general 
information  of  the  matter,  it  is  not  specif- 
ic enough  for  a  full  and  accurate  prepara- 
tion of  his  complaint,  and  that  the  facts  es- 
sential for  this  purpose  are  within  tlie 
knowledge  of  the  defendant  alone.  The 
application  appears  to  be  perfectly  fair  and 
bona  fide,  and  not  made  for  the  purpose  of 
vexing  or  harassing  the  defendant,  or  from 
any  ulterior  motive,  or  from  any  other 
motive  than  that  of  protecting  his  rights. 
There  is  reason  why  he  haa  no  knowledge 
or  information  of  the  facts,  which  is  that 
the  person  who  was  treated  at  the  defend- 
ant's hospital,  or  who  was  under  bis  care 
as  a  surgeon,  has  since  died,  and  his  ev- 
idence therefore  is  not  available.  The  cas^e 
is  more  like  tliat  of  Howe  v.  Learey,  62 
Hun,  241,  IG  N.  Y.  Supp.  73G,  where  it  was 
said  by  the  court:  'The  rigid  rule  that, 
if  a  party  do  not  actually  know  the  facts 
which  make  tlie  defense,  no  order  to  exam- 
ine can  be  granted,  would  render  the  section 
of  the  case  in  question  of  little  practical 
use.  The  section  should  have  a  broader 
scope.  Where  facts  and  circumstances  an 
shown  which  justify  an  exarainatioii  of  a 
party  so  that  a  pleading  may  be  framed  for 
the  trial  of  the  issue,  the  order  should  be 
granted."  / 

See  al.*»o  Froth ingham  v.  Broadway  &  S. 
Ave.  R.  Co.  9  N.  Y.  Civ.  Proc.  Rep.  304: 
Farmer  v.  National  Life  Asso.  73  Hun,  523, 
2fl  N.  Y.  Supp.  126. 

As  the  court  dismissed  the  appeal  from 
the  clerk,  we  merely  affirm  that  order, 
which  results,  of  course,  in  the  same  way 
here. 


Annotation — Right  under  statute  to  an  order  for  the 
adverse  party  to  enable  one  to  frame  his 


In  general. 

This  note.ia  confined  to  cases  involv- 
ing the  right  to  an  examination  of  an 
adverse  party  for  the  purpose  of  secur- 
ing facts  ui)on  which  to  base  pleadings, 
under  statutes  taking  the  place  of  the 
old  bill  or  discovery  in  equity. 
l..lt.A.r.)18C. 


examination  of  an 


For  the  riffht  to  discovery  bv  a  bill 
in  equity,  where  the  statute  provides 
for  examination  of  a  party  before  trial, 
see  Cargill  v.  Kountze  Bros.  24  LR.A. 
183. 

Most  of  the  cases  involving  the  que.^- 
tion    under    consideration    have    arisen 
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under  the  New  York  Code,  which  pro- 
vides for  the  taking  of  the  deposition 
of  a  party  to  an  action  pending  in  a 
court  of  record,  or  of  a  person  who  ex- 
pects to  be  a  party  to  an  action,  at  the 
instance  of  an  adverse  party  or  of  a 
eopiaintiff  or  codefendant,  at  any  time 
before  or  during  the  trial,  but  which 
does  not  specifically  authorize  the  hold- 
ing of  such  an  examination  for  the  pur- 
pose of  enabling  the  party  to  frame  his 
pleadings. 

Under  the  bill  for  discovery  in  equity, 
a  suitor  could  procure  the  precise  in- 
formation, if  it  lay  in  the  mind  of  his 
adversary,  on  which  he  might  frame  his 
pleadings  in  his  action  for  relief;  could 
select  the  persons  whom  he  should  make 
defendants,  and  secure  the  facts  which 
would  qualify  him  to  come  to  trial  well 
prepared,  and  the  only  substantial  re- 
striction placed  upon  the  breadth  of  the 
former  practice  is  that  the  discovery 
must  be  sought  in  the  same  action  in 
which  relief  is  asked.  Grlenney  v.  Sted- 
well  (1876)  64  N.  Y.  r2a. 

Where  the  state  practice  provides  for 
the  examination  of  a  defendant  to  en- 
able the  plaintiff  to  frame  his  complaint, 
such  examination  may  be  had  in  the 
Federal  court,  in  the  absence  of  a  Feder- 
al statute  covering  the  subject.  Ander- 
son v.  Mackay  (1891)  46  Ted.  105. 

In  Wisconsin  the  statute  provides  that 
an  examination  may  *^be  taken  before 
issue  joined  ...  to  enable  the  party 
to  plead,"  and  under  this  provision  the 
term  *^plead"  is  not  limited  to  a  com- 
plaint, answer,  or  reply,  but  may  ex- 
tend to  a  claim  instituted  by  either  party 
in  aid  of  an  action  or  defense,  w^hich 
may  be  put  in  issue  and  tried;  so  a  de- 
fendant in  a  proceeding  for  inspection 
of  books  is  entitled  to  an  examination 
of  the  plaintiff  before  the  matter  of  in- 
spection is  fully  determined  by  the  court. 
Ellinger  v.  Equitable  Life  Assur.  Soc. 
(19U5J  125  Wis.  643,  104  N.  W.  811. 

Under  this  statute,  if  a  plaintiff  is 
entitled  to  an  examination  to  enable  him 
to  plead,  it  should  be  allowed  without 
reference  to  his  ulterior  motives,  as  the 
other  party  has  ample  means  of  protec- 
tion against  improper  examination. 
Ibid. 

Complaint  —  In  seneral. 

Under  the  New  York  statute  above 
referred  to,  which,  like  the  statute  in- 
volved in  Smith  v.  Wooding,  ante,  588, 
does  not  specifically  provide  for  such  a 
result,  examination  of  a  defendant  will 
be  granted  when  it  is  necessary  to  en- 
able plaintiff  properly  to  frame  his  com- 
L.K.A.iniSC. 


plaint.  Glenney  v.  Stedwell  (1876)  64 
N.  Y.  120;  O'Reilly  v.  Western  U.  Teleg. 
Co.  (1877)  12  Hun  (N.  Y.)  124;  Drey- 
fus V.  Bernhard  (1898)  31  App.  Div. 
628,  55  N.  Y.  Supp.  6j  Be  Darling 
(1900)  31  Misc.  543,  64  N.  Y.  Supp.  793; 
Re  Say  re  (1902)  70  App.  Div.  329,  75 
N.  Y.  Supp.  286;  Churchill  v.  Loeser 
(1895)  89  Hun,  613,  69  N.  Y,  S.  R.  754, 
35  X.  Y.  Supp.  310 ;  Thompson  v.  Haigh  ' 
(1909)  134  App.  Div.  614,  119  N.  Y. 
Supp.  331;  Re  Erie  Malleable  Iron  Co. 
(1895)  90  Hun,  62,  35  N.  Y.  Supp.  597; 
Re  Sands  (1904)  98  App.  Div.  148,  90 
N.  Y.  Supp.  749;  Mendelson  v.  Newborg 
(1913)  155  App.  Div.  892,  139  N.  Y. 
Supp.  1052;  Havemeyer  v.  IngersoU 
(1871)  12  Abb.  Pr.  N.  S.  (N.  Y.)  301; 
Frothingham  v.  Broadway  &  S.  Ave.  R. 
Co.  (1886)  9  N.  Y.  Civ.  Proc.  Rep.  304; 
Heishon  v.  Knickerbocker  L.  Ins.  Co. 
(1879)  13  Jones  &  S.  (N.  Y.)  34.  See 
also  Holt  V.  Southern  Finishing  &  Ware- 
house Co.  (1895)  116  N.  C.  486,  21  S.  E. 
919;  Smith  v.  Wooding. 

And  it  has  been  specifically  held  that 
an  examination  of  defendant  would  be 
granted  because  such  examination  was 
necessary  to  enable  plaintiff  to  frame 
his  complaint,  under  the  following  cir- 
cumstances : 

— where  plaintiff  was  an  assignee  for 
creditors,  and  defendant  had  rendered 
to  plaintiff's  assignor  reports  of  stock 
transactions  which  all  the  facts  adduced 
tended  to  show  were  false,  but  as  to 
which  the  only  statements  of  actual 
transactions  were  contained  in  defend- 
ant's books,  and  defendant  was  the  only 
person  ae(|uainted  with  the  precise  facts, 
as  he  had  acted  in  a  conlidential  and 
discretionary  relation  to  plaintiff's  as- 
signor^ Judah  V.  Lane  (1887)  14  Daly, 
308,  12  N.  Y.  S.  R.  130 ; 

— where  plaintiff  desired  to  declare  on 
a  written  instrument  which  was  as  much 
his  property  as  defendants'  and  to  as- 
certain the  precise  terms  and  wording, 
though  he  might  recollect  the  general 
tenor  of  the  instrument,  Perrow  v.  Lind- 
say (1889)  52  Hun,  115,  4  N.  Y.  Supp. 
795; 

— where  a  suit  was  brought  against 
parties  as  stockholders  in  a  corporation 
on  unpaid  subscriptions  and  plaintiff's 
information  as  to  defendant's  stock 
ownership  was  based  purely  on  hearsay, 
Thayer  v.  Humphreys  (1893)  69  Hun, 
343,  23  N.  Y.  Supp.  531; 

— where  plaintiff  was  suing  for  com- 
pensation for  services,  w^hich  was  to  be 
^  percentage  of  the  profits  of  the  busi- 
ness, and  was  not  a  partner  so  as  to  be 
entitled  to  an  accounting,  Yeiller  v.  Op- 
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l>enlieim  (1894)  75  Hun,  21,  26  N.  Y. 
Supp.  1061; 

— where  an  action  was  brought  to  es- 
tablish a  will  claimed  to  be  lost^  and 
it  was  necessary  that  the  complaint  set 
forth  its  provisions,  which  were  not 
definitely  known  to  plaintiff,  but  were 
known  to  defendant,  Blatchford  v.  Paine 
(1897)  24  App.  Div.  140,  48  N.  Y.  Supp. 
783; 

— where,  in  an  action  to  foreclose  a 
mortgage  of  which  the  plaintiff  was  the 
assignee,  an  amended  complaint  was  nee- 
essarj'  because  of  an  answer  alleging 
pajTnent  and  discharge,  Jerrells  v.  Per- 
kins (1898)  25  App.  Div.  348,  49  N.  Y. 
Supp.  597; 

— where,  in  an  action  by  a  temporary 
administrator  to  recover  assets,  it  ap- 
]>ears  that  defendant,  a  daughter  of  de- 
cedent, had  possession  of  considerable 
of  his  property  during  his  life,  and  that 
it  is  still  in  her  possession,  and  she  al- 
leges that  it  belongs  to  her  without  show- 
ing the  source  of  her  title,  and  plaintiff 
has  no  knowledge  concerning  the  matter 
nor  other  means  of  obtaining  it,  Butler 
V.  Richardson  (1898)  31  App.  Div.  281, 
52  N.  Y.  Supp.  756 ; 

— where  the  allegations  were  to  the 
effect  that  the  lease  sued  upon  was  exe- 
cuted in  duplicate,  and  that  plaintiff 
had  lost  his  copy,  though  defendants 
denied  that  they  had  possession  of  the 
lease,  Brown  v.  Georgi  (1899)  26  Misc. 
128,  56  N.  Y.  Supp.  923,  dismissing  ap- 
peal from  (1898)  66  N.  Y.  Supp.  851; 

— where  suit  was  brought  upon  a  con- 
tract with  plaintiff's  assignors  to  employ 
them  exclusively  as  insurance  brokers, 
and  it  was  alleged  that  defendant  had 
failed  to  employ  plaintiff's  assignors, 
and  had  employed  others,  plaintiff  de- 
siring to  find  what  other  brokers  were 
employed  and  such  knowledge  being  pe- 
culiarlv  with  defendant,  Tanenbaum  v. 
Hilborn  (1899)  44  App.  Div.  89,  60  N.  Y. 
Supp.  406; 

— Where  representatives  of  a  de- 
ceased partner  sought  to  examine  the 
surviving  members  to  secure  a  disclosure 
of  intestate's  interests  in  order  that 
they  might  frame  a  complaint  in  account- 
ing, Kastner  v.  Kastner  (1900)  53  App. 
Div.  293,  65  N.  Y.  Supp.  756 ; 

— where  one  having  an  action  merely 
for  royalties  on  the  sale  of  a  book  need- 
ed only  to  learn  the  wholesale  price  of 
the  books  and  the  number  sold  to  en- 
able him  to  frame  a  complaint,  there 
being  no  necessity  for  an  accounting, 
Karst  V.  Prang  Educational  Co.  (1909) 
132  App.  Div.  197, 116  N.  Y.  Supp.  1049 ; 

— where  plaintiff's  testator  conveyed 
L.R.AJ018C. 


real  estate  to  a  corporation,  and  plain- 
tiff did  not  know,  and  had  been  unable 
to  learn,  in  what  way  testator  was  to 
be  eompensated,  and  therefore  did  not 
know  whether  to  frame  a  complaint  for 
specific  performanee,  money  damages,  or 
an  accounting,  Oppenheim  v.  Abbott 
(1916)  160  N.  Y.  Supp.  438; 

— ^wbere  the  state  instituted  a  suit  to 
reeover  interest  money  on  state  funds 
deposited  in  banks  by  a  state  treasurer 
during  his  term,  and  it  appeared  that, 
while  the  state  knew  the  aggregate 
amount  deposited  during  each  quarter, 
it  did  not  know  the  banks  in  which  it 
was  deposited,  the  rates  of  interest,  the 
date,  duration,  or  term  of  the  depiosits, 
although  it  eould  frame  some  sort  of 
complaint  without  the  examination,  but 
it  would  be  entirely  indefinite  as  to  the 
amounts,  and  would  have  to  be  framed 
in  a  most  general  way,  State  v.  Baetz 
(1893)  86  Wis.  29,  56  N.  W.  329; 

— where  plaintiff  in  an  action  for  the 
wrongful  death  of  her  husband  while  in 
the  employ  of  defendant  was  presump- 
tively without  knowledge  as  to  the  cir- 
cumstances of  his  death,  although,  upon 
the  facts  already  known,  a  complaint 
might  be  framed  which  might  or  might 
not  present  the  real  merits  of  her  case^ 
Schmidt  v.  Menasha  Wooden  Ware  Co. 
(1896)  92  Wis.  529,  66  N.  W.  695. 

And  in  Hill  v.  McKane  (1906)  115 
App.  Div.  637,  101  N.  Y.  Supp.  411,  it 
was  held  not  to  be  an  answer  to  an  ap- 
plication for  an  examination  of  defend- 
ant to  enable  plaintiff  to  frame  his  com- 
plaint, that  he  had  been  able  to  frame 
a  complaint  in  an  action  for  an  account- 
ing in  another  state,  where  such  proceed- 
ing had  been  futile  and  had  terminated. 

And  in  Livingston  v.  Curtis  (1877) 
12  Hun  (N.  Y.)  121,  54  How.  Pr.  370, 
where  plaintiff's  deceased  husband,  while 
in  feeble  condition,  made  a  partnership 
settlement  with  defendant,  and  after- 
wards stated  that  an  important  credit 
had  been  overlooked,  and  defendant  re- 
fused to  permit  an  examination  of  the 
books  to  verify  the  matter,  an  applica- 
tion for  examination  of  the  books  was 
granted,  and  an  order  refusing  an  ap- 
plication for  the  examination  of  the  de- 
fendant was  modified  to  permit  its  re- 
newal if  it  should  prove  necessary^  after 
examination  of  the  books. 

See  also  Smith  v.  Wooding,  in  which 
the  court  regarded  the  examination  of 
defendant  as  being  proper  to  enable 
plaintiff  to  make  a  full  and  accurate 
statement  of  his  case,  though  he  had 
general  information  of  the  matter  form- 
ing the  basis  of  his  cause  of  action. 
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Where,  however,  it  appears  from  the 
affidavit  that  plaintiff  has  all  the  in- 
formation  that  is  necessary  to  enable 
him  to  frame  his  complaint,  an  cKamina- 
tion  will  be  denied.  Banger  v.  Se3rmour 
(1886)  42  Hun  (N.  T.)  641;  Martin  v. 
Clews  (1888)  23  Jones  &  S.  (N.  T.)  552; 
Dalzell  V.  Fahys'  Watch  Case  Co.  (1890) 
26  Jones  &  S.  136,  9  N,  Y.  Supp.  713; 
Bloom  V.  Patten  (1890)  26  Jones  &  S. 
225,  10  N.  Y.  Supp.  228;  Nathan  v. 
WhitehiU  (1893)  67  Hun,  398,  22  N.  Y. 
Supp.  63;  Green  v.  Carey  (1894)  81  Hun, 
496,  31  K.  Y.  Supp.  8;  Lewisohn  Bros. 
V.  Mullec  (1896)  6  App.  Div.  450,  39  N; 
Y.  Supp.  670;  Kessler  v.  Levy  &  L.  Co. 
(1896)  7  App.  Div.  142,  40  N,  Y.  Supp. 
271;  Schmerber  v.  Reinaoh  (1899)  38 
App.  Div.  622,  58  N.  Y.  Supp.  84;  Cut- 
ting v.  Baltimore  &  0.  R.  Co.  (1900)  61 
App,  Div.  628,  64  N.  Y.  Supp.  258 ;  Blood- 
?ood  v.  Slayback  (1900)  54  App.  Div. 
6H  66  N.  Y.  Supp.  610 ;  Clark  v.  Ennis 

(1901)  65  App.  Div.  164,  72  N.  Y.  Supp. 
581;  Butler  v.  Duke  (1902)  39  Misc.  235, 

79  N.   Y.    Supp.   419;    Elmes   v.    Duke 

(1902)  39  Misc.  244,  79  N.  Y.  Supp.  425; 
Snow  V.  Snow-Church  Surety  Co.  (1903) 

80  App.  Div.  40,  80  N.  Y.  Supp.  512; 
Fischer  v.  American  Exchange  Nat. 
Bank  (1908)  128  App.  Div.  268,  112  N. 
Y.  Supp.  668;  Re  La  Grave  (1909)  132 
App.  Div.  108,  116  N.  Y.  Supp.  465; 
Thompson  v.  Haigh  (1909)  134  App.  Div. 
614, 119  N.  Y.  Supp.  331 ;  Hillis  v.  Fergu- 
son (1915)  158  N.  Y.  Supp.  613;  De 
Martini  v.  MoCaldin  (1917)  163  N.  Y. 
Supp.  484;  Ellinger  v.  Equitable  Life 
Assur.  Soc.  (1909)  138  Wis.  390,  120  N. 
W.  235. 

And  the  conclusion  of  the  affiant  that 
an  examination  is  necessary  to  enable 
him  to  plead  is  not  binding  on  the  court. 
Badger  Brass  Mfg.  Co.  v.  Dalv  (1909) 
137  Wis.  601,  119  X.  W.  328;*^  Ellinger 
V.  Equitable  Life  Assur.  Soc.  (1909)  138 
Wis.  390,  120  N.  W.  235. 

Xor  will  an  examination  be  allowed 
to  enable  plaintiff  to  frame  his  com- 
plaint, where  it  appears  that  he  has 
tailed  to  exhaust  the  ordinarv  means  of 
obtaining  the  desired  information. 
Nathan  v.  WhitehiU  (1893)  67  Hun,  398, 
22  N.  Y.  Supp.  63;  Tanenbaum  v.  Lind- 
heim  (1900)  54  App.  Div.  188,  66  N.  Y. 
Supp.  375. 

So,  to  secure  the  examination  of  de- 
fendants in  an  action  by  a  stockholder 
against  the  directors  of  a  corporation, 
it  must  appear  that  the  information  de> 
sired  is  peculiarly  within  the  knowledge 
of  defendants  whose  examination  is 
nought,  and  is  not  accessible  to  plaintiff, 
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aad  that  the  desired  information  has 
been  demanded  and  refused.  Elmes  v. 
Duke  (1902)  39  Misc.  244,  79  N.  Y.  Supp. 
425. 

And  an  examination  will  be  denied 
where  the  information  could  be  obtained 
by  a  bill  of  particulars  to  defendant's 
counterclaim.  Jiminez  v.  Ward  (1897) 
21  App.  Div.  387,  47  N.  Y.  Supp.  557. 

Nor  will  examination  be  allowed  to 
enable  plaintiff  to  frame  an  unnecessa- 
ry allegation.  Diefendorf  v.  Fenn 
(1908)  126  App.  Div.  651,  110  N.  Y. 
Supp.  68. 

In  Andersen  v.  Beston  (1910)  140 
App.  Div.  301,  125  N.  Y.  Supp.  81,  where 
plaintiff  avoided  a  dismissal  by  obtain- 
ing leave  to  move  for  an  amendment, 
of  which  leave  he  did  not  avail  himself, 
he  was  not  entitled,  two  years  thereafter, 
to  an  order  for  the  examination  of  de- 
fendant on  the  ground  that  it  might 
develop  facts  showing  an  amendment  to 
be  unnecessary,  or  that  it  might  deter- 
mine the  character  of  the  pleading  re- 
quired upon  such  amendment,  as  he  had 
had  his  day  in  court  on  the  original  com- 
plaint and  could  not  now  have  an  exam- 
ination to  support  it. 

An  examination  will  not  be  allowed 
to  enable  plaintiff  to  plead  to  a  counter- 
claim which  is  susceptible  of  a  denial, 
in  one  of  the  forms  provided  in  the 
Code,  which  denial,  with  a  bill  of  partic- 
ulars, would  amply  safeguard  plaintiff. 
McNamara  v.  Keene  (1902)  37  Misc. 
864,  76  N.  Y.  Supp.  992. 

And  where  it  does  not  appear  neces- 
sary that  a  complaint  be  made  more 
definite  and  certain,  and  it  was  not  at- 
tacked for  uncertainty  by  defendant,  an 
examination  will  not  be  ordered  to  en- 
able plaintiff  to  amend.  Williams  v. 
Western  U.  Teleg.  Co.  (1881)  15  Jones 
&  S.  (N.  Y.)  380. 

But  in  Drake  v.  Weinman  &  Co. 
(1895)  12  Misc.  65,  33  N.  Y.  Supp.  177, 
it  was  held  that  an  examination  would 
be  allowed  where  a  fiduciary  relation, 
or  the  relation  of  principal  and  agent, 
exists,  and  the  facts  are  peculiarly  with- 
in the  knowledge  of  the  person  sought 
to  be  examined,  though  the  affidavit 
shows  that  plaintiff  is  in  possession  of 
ample  material  to  prepare  a  complaint. 

—  when   party   is   entitled   to   an   ao- 
eonntinff. 

An  examination  of  defendant  will  be 
denied  as  being  unnecessary  to  enable 
plaintiff  to  frame  his  complaint,  where 
he  is  entitled  to  an  accounting.  Pierce 
V.  McLaughlin  Real  Estate  Co.  (1907) 
121  App.  Div.  501,  106  N.  Y.  Supp.  28; 
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Boskowitz  V.  Sulzbacher  (1907)  121  App. 
Div.  878,  106  N.  Y.  Supp.  865;  Bosko- 
witz  V.  8ulzbacher  (1907)  121  App.  Div. 
886,  106  N.  Y.  Supp.  872;  Boskowitz  v. 
Ulmann  (1907)  121  App.  Div.  887,  106 
N.  Y,  Supp.  870;  Hutchinson  v.  Simp- 
son (lJi02)  73  App.  Div.  520,  77  N.  Y. 
Sui)p.  197;  Re  Gardner  (1908)  124  App. 
Div.  654,  109  N.  Y.  Supp.  95;  Rosenthal 
V.  Jackson  (1908)  125  App.  Div.  895, 110 
N.  Y.  Supp.  786;  Riley  v.  McGee  (1915) 
165  App.  Div.  768,  152  N.  Y.  Supp.  485. 
But  where  the  existence  of  a  confiden- 
tial relationship,  which  is  the  basis  of 
the  accounting,  is  admitted  in  the  plead- 
ing, an  application  for  an  examination 
will  be  granted.  Murphv  v.  Keenan 
(1917)  101  Misc.  443,  167  N.  Y.  Supp. 
55. 

And  in  Raymond  v.  Brooks  (1879)  59 
How.  Pr.  (N.  Y.)  383,  it  was  held  that, 
where  plaintiff  was  suing  as  adminis- 
trator for  an  accounting,  he  was  entitled 
to  an  examination  of  defendant  as  to 
matters  within  his  knowledge  of  which 
the  plaintiff  may  well  be  supposed  to 
have  been  ignorant,  such  examination 
being  necessary  to  enable  plaintiff  to 
frame  his  complaint. 

—  necessity  for  shotrinB  that  canse  of 
action  exists. 

In  some  cases  the  broad  statement  is 
made  that  a  party  is  not  entitled  to  an 
examination  to  enable  him  to  ascertain 
whether  he  has  a  cause  of  action.  See 
Rosenthal  v.  Jackson  (1908)  125  App. 
Div.  895,  110  N.  Y.  Supp.  786;  and 
Lathrop  v.  Brown  (1884)  5  N.  Y.  Civ. 
Proc.  Rep.  101. 

Other  cases  couple  such  statement 
with  a  statement  that  mere  fishing  expe- 
ditions will  not  be  permitted  to  enable 
the  party  to  discover  whether  possibly 
a  cause  of  action  exists  in  his  favor, 
Brownell  v.  National  Bank  (1880)  20 
Hun  (N.  Y.)  517;  De  Leon  v.  De  Lima 
(1884)  66  How.  Pr.  (N.  Y.)  287;  Nathan 
V.  Whitehill  (1893)  67  Hun,  398,  51  N. 
Y.  S.  R.  457,  22  N.  Y.  Supp.  63;  Dobvns 
V.  Commercial  Trust  Co.  (1900)  31  Misc. 
829,  64  N.  Y.  Supp.  554. 

Such  general  statements  must  be  taken 
with  some  qualification  inasmuch  as  in 
manv  of  the  cases  in  which  examination 
is  allowed  it  may  be  said  that  the  matter 
sought  is  essential  to  determining  wheth- 
er or  not  the  party  has  a  cause  of  action. 
While  the  precise  line  demarking  the 
cases  in  which  an  examination  will  be  al- 
lowed from  those  in  which  it  will  be 
denied  because  of  their  being  merely 
fishing  expeditions  is  rather  illusive,  it 
may  be  said  in  general  that,  to  entitle 
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a  party  to  an  examination,  he  should  be 
I  able  to  convince  the  court  that  prima 
facie  he  has  a  eause  of  action,  or  that 
there  is  a  reasonable  basis  for  a  belief 
that  a  cause  of  action  exists  in  his  favor. 

Thus,  in  Walsh  v.  Press  Co.  (1900) 
48  App.  Div.  333,  62  N.  Y.  Supp.  833, 
an  application  for  the  discovery-  of 
books  and  papers,  the  court  said:  **The 
party  applying  must  show  to  the  satis- 
faction of  the  court  the  materialitv  and 
necessity  of  the  discovery  or  inspection 
sought,  the  particular  information  which 
he  requires,  and  in  the  case  of  books 
and  papers  that  there  are  entries  there- 
in as  to  the  matter  of  which  he  seeks 
a  discovery.  ...  A  discovery  will 
not  be  ordered  to  enable  a  party  to  find 
out  whether  he  has  a  cause  of  action,  or 
whether  there  may  not  be  some  entries 
or  papers  that  will  be  pertinent.  .  .  . 
A  prima  facie  case,  or  at  least  facts 
pointing  directly  to  that  result,  must  be 
shown  before  a  discovery  in  aid  thereof 
will  be  ordered." 

And  in  Frowein  v.  Lindheim  (1890) 
35  N.  Y.  S.  R.  604,  12  N.  Y.  Supp.  526, 
a  petition  for  an  inspection  of  plam- 
tiff's  books  of  account  to  enable  defend- 
ant to  set  up  a  counterclaim,  it  was  ob- 
jected that  the  petition  did  not  state 
facts  sufficient  to  warrant  the  court  in 
arriving  at  a  conclusion  that  a  cause  of 
action  was  set  up;  the  court  said: 
"Whether  the  defendant  has  or  has  not 
a  cause  of  action  which  he  can  maintain 
cannot  be  investigated  on  affidavits. 
.  .  .  It  is  only  necessary,  therefore, 
in  that  respect,  for  it  to  appear  that 
there  is  sufficient  in  the  petition,  assimi- 
ing  the  facts  stated  to  be  true,  to  war- 
rant the  conviction  that  a  cause  of  ac- 
tion has  been  stated.  .  .  .  The  cases 
affecting  the  question  of  discovery  are 
numerous,  each  one  of  them  having  some 
distinct  feature  differing  from  others, 
indeed  from  all  of  them,  but  none  of 
them  interfering  with  the  general  rule 
that,  when  a  prima  facie  case  is  made 
out  and  a  reason  apparently  just  as- 
signed and  suflSciently  established  is 
presented  in  seeking  to  enforce  the 
right  to  an  inspection,  it  is  granted  with- 
out reference  to  the  merits  of  the  con- 
troversy; and  particularly  when  the  ap- 
plication is  made  for  the  purpose  of  en- 
abling the  party  to  frame  his  pleading/* 

In  Churchman  v.  Merritt  (1889)  21 
N.  Y.  S.  R.  743,  4  N.  Y.  Supp.  246.  a 
suit  to  reform  a  written*  instrument, 
there  was  held  not  to  be  sufficient  com- 
pliance with  the  Code  to  entitle  the 
party  to  an  examination  of  defendant. 
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where  the  affidavit  merely  staged  that 
ihe  purpose  of  the  action  was  to  reform 
a  mortgage,  without  indicating  the 
grounds  upon  which  relief  was  sought 
with  reasonable  certainty;  the  court  say- 
ing: "From  the  statements  which  have 
been  mentioned,  and  others  contained  in 
the  moving  papers,  it  would  seem  that 
the  plaintiffs  real  purpose  in  the  exami- 
nation of  the  defendant  is  not  to  obtain 
knowledge  of  facts  which  will  facilitate 
the  statement  of  a  known  and  ascer- 
tained cause  of  action,  but  is  rather  to 
find  out  whether  any  cause  of  action 
whatever  really  exists  in  her  behalf 
against  these  defendants  or  any  of 
them/' 

In  O'Reillv  v.  Western  U.  Teleg.  Co. 
(1877)  12  Hun  (N.  Y.)  124,  an  examina- 
tion of  defendant  was  permitted  to  en- 
able plaintiff  to  frame  her  complaint, 
where  it  appeared  from  the  affidavit 
that  plaintiff  had  a  probable  cause  of 
action,  and  that  the  examination  was 
necessary  to  enable  her  to  obtain  the 
reijuisite  information  to  frame  her  com- 
plaint. 

And  in  Glen  Cove  Mfg.  Co.  v.  Sutro 
(1889)  53  Hun,  636,  24  N.  Y.  S.  R.  1005, 
6  X.  Y.  Supp.  384,  where  it  appeared 
that  plaintiff  in  a  slander  action  was 
merely  dealing  with  a  rumor  which,  by 
discovery,  he  hoped  to  convert  into  a 
reality  by  evidence  to  be  obtained  from 
defendant,  and  thus  create  a  cause  of 
action,  the  application  for  an  examina- 
tion was  held  to  present  all  the  elements 
of  a  fishing  expedition,  and  was  denied. 

And  in  Boyle  v.  Municipal  Gas  Co. 
(1916)  96  Misc.  578,  161  N.  Y.  Supp.  991, 
an  order  for  the  examination  of  two  de- 
fendants, 80  that  plaintiff  could  ascer- 
tain who  owned  the  electric  wires  upon 
which  an  injury  was  received,  and  the 
exact  cause  of  the  accident,  in  order  to 
enable  him  to  allege  the  negligence 
'vhich  caused  the  injury,  was  held  to  be 
erroneous,  as  the  application  was  merely 
an  effort  to  learn  whether  the  plaintiff 
had  a  cause  of  action,  though  an  order 
for  the  examination  of  defendants  as  to 
the  ownership  of  the  equipment,  if 
presented  alone,  would  be  valid. 

In  Kaufman  v.  Herzfeld  (1885)  1 
How.  Pr.  N.  S.  (N.  Y.)  444,  the  court 
says  that  the  want  of  knowledge  on  the 
part  of  plaintiff  as  to  whether  he  has 
a  cause  of  action  is  no  justification  for 
an  order  for  an  examination,  but  he 
should  know  before  commencing  his  ac- 
tion the  true  cause  thereof,  and  its  sub- 
stance should  be  set  out. 

In  Re  Anthony  (1809)  42  App.  Div.  66, 
58  N.  Y.  Supp.  907,  an  application  for  the 
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examination  of  the  secretary  of  a  cor- 
poration before  an  action  was  com- 
menced to  enable  plaintiff  to  ascertain 
whether  the  corporation  bad  succeeded 
to  the  business  and  assets  of  another 
corporation  with  which  plaintiff  had  a 
contract,  the  court  denied  the  applica- 
tion on  the  ground  that  the  applicant 
had  not  stated  a  single  fact  tending  to 
show  that  it  had  a  cause  of  action 
against  the  succeeding  corporation,  but 
had  stated  only  itp  suspicions  or  facts 
indicating  a  mere  possibility  of  a  cause 
of  action,  and  that  the  examination  was 
not  to  enable  it  to  frame  its  complaint, 
but  to  ascertain  whether  it  had  any 
cause  of  complaint,  the  court  saying 
that  the  proposed  defendant  must  be 
definitely,  an-l  not  tentatively,  named 
in  the  affidavit,  and  it  must  also  be 
made  to  appear  that  the  applicant 
had  a  cause  of  action  against  such  spe- 
cific person. 

In  Sage  v.  Culver  (1892)  65  Hun,  621, 
47  N.  Y.  S.  R.  890,  19  X.  Y.  Supp.  936, 
an  examination  was  denied  where  no 
flicts  were  alleged  which  showed  that  a 
cause  of  action  existed. 

So,  where  plaintiff  sued  on  an  agree- 
ment for  compensation  out  of  profits  of 
defendant,  and  made  no  allegation  of 
breach  of  the  agreement  or  of  any 
profits  being  earned  during  the  time  in 
question,  the  examination  was  denied. 
Muller  V.  Levy  (1889)  52  Hun,  123,  5 
N.  Y.  Supp.  118. 

In  Marrone  v.  New  York  Jockev  Club 
(1891)  60  Hun,  577,  37  N.  Y.  S.  R.  936, 
14  X.  Y.  Supp.  199,  and  Xew  York  State 
Bkg.  Co.  V.  Van  Antwerp  (1898)  23 
Misc.  38,  51  N.  Y.  Supp.  653,  application 
for  examination  was  denied,  it  appear- 
ing that  plaintiff  had  no  cause  of  action. 

And  in  Tanenbaum  v.  Whiffen  (1899) 
43  App.  Div.  194,  59  N.  Y.  Supp.  317, 
an  examination  was  denied  where  the 
facts  sought,  together  with  those  known, 
would  make  grounds  for  no  more  than 
nominal  damages. 

An  applicant  for  an  order  for  the 
examination  of  an  adverse  party,  to  en- 
able the  applicant  to  frame  his  plead- 
ings, should  at  least  show  something  to 
justify  the  bringing  of  the  suit  and  the 
framing  of  a  general  averment,  and 
where  he  apparently  studiously  avoids 
a  frank  disclosure  of  what  induced  him 
to  proceed,  the  order  is  properlv  vacat- 
ed. Simmons  v.  Vanderbilt  (1880)  69 
How.  Pr.  (N.  Y.)  411. 

But  while  plaintiff  must  show  the  ex- 
istence of  an  actionable  grievance,  the 
affidavit  need  not  state  the  complete 
cause  of  action,  but  it  will  be  sufficient  if 
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it  shows  that  plaintiff  is  entitled  to  some 
relief  and  that  he  lacks  the  substantive 
matter  required  to  be  stated  in  the 
complaint.  Butler  v.  Duke  (1902)  39 
Misc.  235,  79  N.  Y.  Supp.  419. 

It  is  sufficient  to  state  the  nature  of 
the  action  and  the  substance  of  the 
judgment  demanded.  Frothingham  v. 
Broadway  &  S.  Ave.  R.  Co.  (1886)  9  N. 
Y.  Civ.  Proc.  Rep.  304. 

Allegations  of  an  affidavit  based  up- 
on information  and  belief  only,  are  in- 
sufficient as  a  basis  for  an  order  for  an 
examination  of  the  adverse  partv.  Jim- 
inez  V.  AVard  (1897)  21  App.  Div.  387, 
47  N.  Y.  Supp.  657;  Tanenbaum  v.  Lind- 
heim  (1900)  54  App.  Div.  188,  66  N.  Y. 
Supp.  375.  At  least  this  is  the  case 
where  all  the  allegations  are  on  infor- 
mation and  belief  without  showing 
grounds  for  the  belief.  Boskowitz  v. 
Sulzbacher  (1907)  121  App.  Div.  878, 
106  N.  Y.  Supp.  865;  Boskowitz  v.  Ul- 
mann  (1907)  121  App.  Div.  887,  106  N, 
Y.  Supp.  870. 

As  indicated  in  the  cases  last  cited, 
an  affidavit  based  upon  information  and 
belief,  which  discloses  the  ground  for 
the  belief,  may  be  sufficient  as  a  basis 
for  an  examination.  Thus,  in  Leach  v. 
Haight  (1898)  34  App.  Div.  522,  54  N.  Y. 
Supp.  550,  where  plaintiff  sued  brokers 
for  misappropriation  of  funds  deposited 
as  margin  on  stock  deals,  and  disclosed 
the  grounds  on  which  she  based  the  be- 
lief that  there  was  a  misappropriation, 
the  examination  was  allowed. 

And  in  Rosenbaum  v.  Rice  (1901)  36 
Misc.  410,  53  N.  Y.  Supp.  714,  where, 
in  an  action  by  a  minority  stockholder 
of  a  corporation  to  prevent  officers  and 
directors  from  fraudulently  diverting 
assets  into  another  corporation  of  which 
they  were  also  officers  and  directors,  the 
essential  allegations  were  on  informa- 
tion and  belief,  and  plaintiff  sought  to 
disclose  sources  and  grounds  for  such 
belief,  and  in  the  only  particulars  in 
which  he  failed  to  do  so,  his  failure  was 
because  the  knowledge  was  necessarily 
and  peculiarly  with  those  he  sought  to 
examine,  the  application  was  granted. 

And  in  Re  Sayre  (1902)  70  App.  Div. 
329,  75  N.  Y.  Supp.  286,  an  examination 
was  allowed  where  substantially  all  the 
allegations  were  made  on  knowledge  and 
those  made  on  belief  were  connected 
with  them. 

In  Wisconsin  an  examination  of  a 
defendant  will  not  be  denied  merely  be- 
cause it  does  not  affirmatively  appear 
that  plaintiff  has  a  cause  of  action,  but 
it  will  be  denied  where  it  affirmativelv 

appears  from  plaintiff's  affidavit  that  he 
L.R.A.lftlSC. 


has  no  cause  of  action.  Madison  v, 
Madison  Gas  &  E.  Co.  (1906)  129  Wis, 
260,  8  L.R.A;(N.S.)  529,  116  Am.  St. 
Rep.  944,  108  X.  W.  65,  9  Ann,  Cas. 
819;  State  v.  Milwaukee  Electric  R.  & 
Light  Co.  (1908)  136  Wis,  179, 18  L.R.A. 
(N.S.)  672,  116  N.  W.  900. 

Thus,  where  the  affidavit  showed  that 
the  matter  sought  to  be  discovered  con- 
sisted of  the  statements  of  defendant 
made  before  the  grand  jury  or  district 
attorney  in  his  official  capacity,  and  was 
needed  for  the  purjiose  of  filing  a  com- 
plaint for  slander,  the  examination  was 
denied,  because  statements  made  under 
such  circumstances  would  be  privile<red. 
Schultz  V.  Strauss  (1906)  127  Wis.  32o, 
101  N.  W.  1066,  7  Ann.  Cas.  528. 

But  while,  if  it  affirmatively  appears 
from  the  affidavit  that  the  plaintiff  has 
no  cause  of  action,  an  examination  will 
be  refused,  it  is  not  necessary  that  plain- 
tiff know  that  he  has  a  cause  of  action, 
and  the  examination  mav  be  had  even 
though  the  affidavit  shows  affirmatively 
that  plaintiff  does  not  know  that  he  has 
a  cause  of  action,  as  the  object  of  the 
examination  is  to  enable  him  to  secure 
information  to  frame  his  complaint,  and 
if  the  necessary  facts  were  at  hand  they 
could  be  as  well  set  out  in  the  complaint 
as  in  an  affidavit.  Gratz  v.  Parker 
(1908)  137  Wis.  104,  118  N.  W.  G37; 
Heckendorn  v.  Romadka  (1909)  138  Wis. 
416,  120  N.  W.  237. 

So,  in  Richards  v.  Allis  (1892)  82 
Wis.  513,  52  N.  W.  593,  it  was  held  that, 
if  a  party  does  not  know  whether  an- 
other owes  him  or  has  collected  anv 
money  belonging  to  him,  and  therefore 
cannot  make  an  affidavit  to  that  effect 
in  a  complaint,  he  may  bring  his  action 
by  service  of  summons,  and  then  proceed 
to  examine  the  defendant  under  the 
statute  and  obtain  such  discovery  as 
will  enable  him  to  plead. 

And  in  Schmidt  v.  Menasha  Wooden 
Ware  Co.  (1896)  92  Wis.  529,  66  N.  W. 
695,  where  plaintiff  in  an  action  for  the 
wrongful  death  of  her  decedent  while 
in  the  employ  of  defendant  was  pre- 
sumptively without  knowledge  as  to  the 
circumstances  of  his  death,  it  was  held 
that  she  should  be  allowed  the  means  of 
ascertaining  whether  any  breach  of  duty 
or  negligence  on  the  part  of  defendant 
was  the  cause  of  his  death,  and  if  so  in 
what  it  consisted,  and  all  the  material 
facts  having  relation  thereto,  and  that 
it  was  no  answer  to  the  application  that 
upon  facts  already  known  a  complaiar 
could  be  framed  which  might  or  might 
not  present  the  real  merits  of  her  case. 

It  is  sufficient  to  show  that  plaint iff^ 
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may  be  entitled  to  recover  against  de- 
fendant, and  that  discovery  is  necessary 
to  enable  him  to  plead.  Sullivan  v.  Ash- 
land Light,  P.  &  Street  R.  Co.  (1913) 
152  Wis.  574, 140  N.  W.  316. 

Xnd  where  a  party  shows  by  his  af- 
fidavit that  he  has  a  cause  of  action 
against  defendant  which  may  be  pursued 
by  either  of  several  different  remedies, 
a  statement  in  the  affidavit  that  "the 
general  nature  and  object  of  the  action 
is  for  the  rescission"  of  the  contract 
and  recovery  of  money  paid  upon  it 
does  not  amount  to  an  election  of  reme- 
dies so  as  to  limit  him  in  framing  his 
complaint,  and  he  may  adoi)t  another 
remedy  if  the  examination  makes  it  ad- 
visa})le.  Heckendorn  v.  Romadka 
(Wis.)  supra. 

—  parties. 

In  New  York  the  courts  of  different 
departments  have  adopted  different 
rules  as  to  whether  an  examination  may 
be  had  to  enable  plaintiff  to  determine 
whom  to  make  parties  defendant,  the 
courts  generally  taking  the  position  that 
an  examination  may  be  had  for  this  pur- 
pose. Glennev  v.  Stedwell  (1876)  64 
N.  Y.  120;  Baas  v.  Pain  (1893)  71  Hun, 
612,  54  N.  Y.  S.  R.  80,  24  N.  Y.  Supp. 
583;  Re  Nolan  (1893)  70  Hun,  536,  24 
N.  Y.  Supp.  238:  Re  Weil  (1898)  25 
App.  Div.  173,  49  N.  Y.  Supp.  133;  Re 
Darling  (1900)  31  Misc.  543,  64  N.  Y. 
Supp.  793;  Muldoon  v.  New  York  C.  A 
H.  R.  R.  Co.  (1004)  98  App.  Div.  169, 
01  N.  Y.  Supp.  65;  Watt  v.  Feltman 
(1906)  111  App.  Div.  314,  97  N.  Y.  Supp. 
737;  Re  Besch  (1910)  137  App.  Div. 
888,  121  N.  Y.  Supp.  769,  aflBrmed  with- 
out opinion  in  (1910)  139  App.  Div,  922, 
124  N.  Y.  Supp.  1110. 

And  in  Blossom  v.  Ludington  (1873) 
32  Wis.  212,  it  was  held  that  under  the 
statute  the  plaintiff  was  entitled  to  ex- 
amine one  of  defendants  to  enable  him 
to  amend  the  complaint  and  to  judge 
of  the  necessity  for  adding  new  parties 
defendant. 

The  courts  of  the  first  department  of 
the  appellate  division,  however,  take  the 
opposite  view  and  refuse  t^  permit  ex- 
amination for  the  puq>ose  of  enabling 
plaintiff  to  determine  whom  to  sue. 
Bloom  V.  Patten  (1890)  26  Jones  &  S. 
225,  10  N.  Y.  Supp.  228;  Britton  v. 
MacDonald  (1893)  3  Misc.  514,  23  N.  Y. 
Supp.  350;  Ziegler  v.  Lamb  (1896)  5 
App.  Div.  47,  40  N.  Y.  Supp.  65;  Re 
White  (1899)  44  App.  Div.  119,  60  N.  Y. 
Supp.  702;  Re  Anthony  (1899)  42  App. 
Div.  66,  58  N.  Y.  Supp.  907;  Bloodgood 
v.  Slay  back  (1900)  54  App.  Div.  634, 
L.R.A.1918C. 


66  N.  Y.  Supp.  610;  Re  Schoeller  (1902) 
74  App.  Div.  347,  77  F.  Y.  Supp.  614; 
Re  Singer  (1903)  40  Misc.  661,  82  N.  Y. 
Supp.  870;  Ellett  v.  Young  (1904)  95 
App.  Div.  417,  88  N.  Y.  Supp.  661 ;  Re 
Mo  to  Bloc  Import  Co.  (1910)  140  App. 
Div.  532,  125  N.  Y.  Supp.  427.  This 
rule  was  followed  in  Albany  countv  in 
Boyle  V.  Municipal  Gas  Co.  (1916)  96 
Misc.  578, 161  N.  Y.  Supp.  991, 

In  Byrnes  v.  Ladew  (1896)  15  Misc. 
413,  25  N.  Y.  Civ.  Proc.  Rep.  194,  36 
N.  Y.  Supp.  1048,  an  application  for  an 
examination  of  defendant  made  appar- 
ently after  the  complaint  was  filed,  for 
the  purpose  of  ascertaining  whether  de- 
fendant or  somebody  else  was  resj>onsi^ 
ble  for  the  injury  to  the  plaintiff,  the 
court  refused  the  examination  on  the 
ground  that  it  amounted  to  an  effort  on 
the  part  of  plaintiff  to  ascertain  whether 
he  had  a  cause  of  action  against  de- 
fendant. 

So,  in  Tenoza  v.  Pelham  Hod-Elevat- 
ing Co.  (1900)  60  App.  Div.  581,  64 
N.  Y.  Supp.  99,  an  action  for  the  wrong- 
ful death  of  plaintiff's  intestate  while 
working  on  a  building,  an  examination  of 
one  of  defendants  to  ascertain  its  rela- 
tion to  the  building  to  enable  plaintiff 
to  discontinue  as  to  suoh  defendant,  or 
to  amend  the  complaint  so  as  to  recover 
against  it,  was  denied  as  being  merely 
for  the  purpose  of  ascertaining  whether 
a  eause  of  aetion  existed. 

And  in  Opdyke  v.  Marble  (1864)  44 
Barb.  (N.  Y.)  64,  under  an  early  stat- 
ute providing  that  the  court  is  require<l 
to  prescribe  rules  regulating  proceedings 
for  discovery,  the  courts  to  be  governed 
by  the  principles  and  practice  of  the 
ooart  of  chancery  in  compelling  discov- 
ery, an  examination  was  refused,  where 
the  facts  which  were  the  basis  of  the  ac- 
tion were  known  to  plaintiff  and  he 
sought  only  to  discover  whom  he  might 
sue. 

—  amonnt. 

Ordinarily,  an  examination  will  not 
be  allowed  to  enable  plaintiff  to  frame 
his  complaint,  where  the  only  thing 
lacking  is  the  amount  to  claim,  as 
plaintiff  may  state  an  arbitrary  amount 
and  recover  within  it.  Tayler  v.  Am- 
erican Ribbon  Co.  (1899)  38  App.  Div. 
144,  56  N.  Y.  Supp.  667;  Brumraer  v. 
Cohen  (1900)  47  App.  Div.  470,  62 
N.  Y.  Supp.  241;  Stanton  v.  Friedman 
(1900)  47  App.  Div.  621,  62  N.  Y.  Supp. 
291;  Butler  v.  Duke  (1902)  39  Misc. 
235,  79  W.  Y.  Supp.  419;  Elmes  v.  Duke 
(1902)  39  Misc.  244,  79  N.  Y.  Supp.  425; 
'  Boeck  V.  Smith  (1903)  85  App.  Div,  575, 
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83  N.  Y.  Supp.  428;  Martin  v.  New- 
Trinidad  Lake  Asphalt  Co.  (1903)  87 
App.  Div.  472,  84  N.  Y.  Supp.  711; 
Brick  V.  Shaff  (1908)  128  App.  Div. 
264,  112  K.  Y.  Supp.  642;  Cohn  v.  Hu- 
bert (1910)  140  App.  Div.  507, 125  N.  Y, 
Supp.  834;  Re  Rich  (1916)  175  App.  Div. 
969,  161  N.  Y.  Supp.  1103. 

And  in  Hutchinson  v.  Simpson  (1902) 
73  App.  Div.  520,  77  N.  Y.  Supp.  197, 
it  was  held  that  an  examination  would 
not  be  allowed  where  the  information 
sought  related  to  the  amount  of  damages 
only,  which  could  be  ascertained  on  an 
accounting. 

But  in  Hofman  v.  Seixas  (1895)  12 
Misc.  3,  33  N.  Y.  Supp.  23,  an  examina- 
tion was  allowed  to  enable  plaintiff  to 
learn  the  amount  of  purchases  made  by 
defendant  upon  which  he  was  entitled 
to  sue  for  commissions. 

An  examination  of  plaintiff  will  be 
allowed  when  it  is  necessarv  to  enable 
the  defendant  to  frame  his  answer. 
Hadley  v.  Fowler  (1872)  12  Abb.  Pr. 
X.  8.  (N.  Y.)  244;  Howe  v.  Learey 
(1891)  62  Hun,  240,  16  N.  Y.  Supp.  736; 
Ijewisohn  Bros.  v.  Muller  (1896)  6  App. 
Div.. 459,  39  N.  Y.  Supp.  570. 

Thus,  an  examination  to  enable  de- 
fendant to  prepare  his  answer  will  be 
allowed  where  it  appears  that  it  is  not 
a  6shing  expedition,  but  that  his  de- 
fense is  founded  upon  the  meritorious 
presentation  of  facts  which,  if  true, 
form  a  material  allegation  in  the  de> 
fense.  New  York.  L.  E,  &  W.  R.  Co.  v. 
McHenry  (1887)  9  N.  Y.  S.  R,  148. 

So,  where  the  defense  to  an  action  up- 
on a  promissory  note  is  that  the  plain- 
tiff is  not  a  bona  iide  holder,  defendant 
will  be  entitled  to  an  examination  of 
plaintiff  for  the  purpose  of  ascertaining 
the  facts  a9  to  how  he  became  possessed 
of  the  note.  Havnes  v.  Creighton  (1890) 
58  Hun,  140,  11  N.  Y.  Supp.  490;  Vernon 
V.  Creighton  (1890)  11  N.  Y.  Supp.  492; 
Koppel  V.  Hatch  (1906)  50  Misc.  626, 
98  N.  Y.  Supp.  619. 

In  an  action  by  an  assignee  of  a  life 
insurance  policy,  an  examination  was 
granted  to  enable  defendant  to  obtain 
information  as  to  plaintiff's  insurable 
interest,  and  as  to  whether  there  was 
an  intention  that  the  policy  should  be 
issued  to  insured  and  assigned  to  plain- 
tiff. Farmer  v.  National  Life  Asso. 
(1893)  73  Hun,  522,  26  N.  Y.  Supp,  126. 

In  Farmers'  Nat.  Bank  v.  Underwood 
(1896)  6  App.  Div.  373,  39  N.  Y.  Supp. 
596.  a  suit  on  the  note  of  a  partnership 
of  which  defendant  had  been  a  member. 


but  from  which  he  had  retired,  the  new 
firm  taking  assets  and  liabilities  of  the 
old,  where  it  appeared  that  the  note 
had  been  renewed  and  pa>Tnent  extended 
without  defendant's  knowledge,  and  that 
his  codefendant  was  hostile,  an  exami- 
nation of  an  officer  of  plaintiff  was  held 
necessary  to  enable  defendant  to  frame 
his  answer. 

And  in  Fox  v.  Miller  (1897)  20  App. 
Div.  333,  46  N.  Y.  Supp.  837,  an  exami- 
nation of  plaintiff  was  granted  where 
the  defense  was  usury,  and  defendant 
was  ignorant  of  the  details  of  the  trans- 
action and  of  the  facts  necessary  to  be 
pleaded,  and  had  no  other  means  of  as- 
certaining them. 

But  an  examination  of  plaintiff  for 
the  purpose  of  enabling  defendant  to 
frame  his  answer  will  be  denied  where 
it  appears  that  the  answer  may  be 
framed  without  such  examination. 
Winston  v.  English  (1873)  14  Abb.  Pr. 
N.  S.  (N.  Y.)  119,  affirming  (1873)  44 
How.  Pr.  398;  Earle  v.  Beman  (1896)  1 
App.  Div.  136,  36  N.  Y.  Supi>.  833 ;  Leach 
V.  Haight  (1896)  4  App.  Div.  613,  38 
N,  Y.  Supp.  886;  Waitztelder  v.  A. 
Moses  Sons  &  Co.  (1907)  120  App.  Div. 
144,  104  N.  Y.  Supp.  796;  Loughlin  v. 
Wocker  (1911)  146  App.  Div.  434,  131 
N.  Y.  Supp.  176;  Slatterv  v,  Slattery 
(1911)  145  N.  Y.  Supp.  966;  Sothman 
V.  Ward  (1915)  168  App.  Div.  826,  154 
N.  Y.  Supp.  449 ;  Badger  Brass  Mfg.  Co. 
V.  Dalv  (1909)  137  Wis.  601,  119  N.  W. 
328. 

Thus,  where  the  matters  concerning 
which  information  is  sought  by  defend- 
ant would  be  put  in  issue  by  a  general 
denial,  discovery  will  be  denied.  I^th- 
rop  V.  Brown  (1884)  5  N.  Y.  Civ.  Proc. 
Rep.  101;  Golin  v.  Mooers  (1889)  54 
Hun,  639,  2«  N.  Y.  S.  R.  213,  8  N.  Y. 
Supp.  12;  Immig  v.  Hoealoop  (1891)  38 
N.  Y.  S.  R.  490,  14  N.  Y.  Supp.  638: 
Rycroft  v.  Green  (1891)  62  Hun,  622, 
43  N.  Y.  S.  R.  228, 17  N.  Y.  Supp.  9.  So 
an  examination  will  be  denied  where  de- 
fendant avers  that  the  alleged  agree- 
ment asked  to  be  discovered  was  never 
made  by  him.  Watts  v.  Knevals  (1888) 
24  Jones  &  S.  592,  3  N.  Y.  Supp.  548. 

And  in  Strakosch  v.  Press  Pub.  Co. 
(1889)  53  Hun,  503,  6  N.  Y.  Supp.  246, 
an  examination  was  denied  to  a  defend- 
ant in  a  libel  suit  to  enable  it  to  frame 
an  answer  by  way  of  justification,  where 
it  appeared  that  a  correspondent  in  its 
employ  was  able  to  supply  it  with  all 
the  information  necessary. 

Discovery  will  not  be  allowed  to  ena- 
'  ble  defendant  in  a  libel  action  to  plead 
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justii!eationy  as  in  such  a  plea  no  facts 
and  circumstances  may  be  employed  ex- 
cept such  as  were  known  and  believed  to 
be  true  at  the  time  of  publication,  and 
as  to  these  there  could  be  no  necessity 
for  an  examination  of  plaintiff.  Strak- 
osch  V.  Press  Pub.  Co.  (N.  Y.)  supra; 
Miller  V.  Brooks  (1892)  65  Hun,  624, 
48  N.  Y,  S.  R.  146,  20  N.  Y.  Supp. 
359:  Gray  v.  Barker  (1893)  69  Hun.  84, 
23  N.  Y.  Supp.  387,  affirmed  without 
opinion  in  (1893)  140  N.  Y,  636,  35  N. 
E.  802. 

And  an  examination  will  not  be  al- 
lowed on  behalf  of  defendant  where  it 
ij  manifest  that  it  is  sought  not  to  en- 
able him  to  frame  his  answer,  but  to 
dve  him  an  opportunity  to  ascertain 
whether  he  has  any  defense.  Govin  v. 
DeMiranda  (1892)  63  Hun,  629,  44  N.  Y. 
S.  R.  386,  17  N.  Y.  Supp.  816;  Lathrop 
V.  Brown  (1884)  5  N.  Y.  Civ.  Proc.  Rep. 
101. 

Nor  can  it  be  said  to  be  necessary  for 
defendant  to  have  an  examination  of 
I)laintiff  to  prepare  his  answer  until  the 
I'umplaint  has  been  served,  so  that  he 
knows  what  the  alleged  cause  of  action 
is  and  what  he  will  have  to  answer, 
Winston  v.  English  (1873)  44  How.  Pr. 
(N.  Y.)  498. 

Bill  of  partleulars* 

An  examination  will  be  allowed  where 
it  is  neeessary  to  enable  a  party  to 
frame  a  bill  of  particulars  which  has 
heen  demanded  bv  the  adverse  party. 
Prince  V.  Currie  (1846)  2  How.  Pr.  (N. 
Y)  119;  Ball  v.  Evening  Post  Pub.  Co. 
(1888)  48  Hun  (N.  Y.)  149,  reversing 
(1886)  12  N.  Y.  Civ.  Proc.  Rep.  4. 

Thus,  in  Campbell  v.  Brock's  Commer- 
nal  Agency  (1899)  38  App.  Div.  137,  56 
N.  Y.  Supp.  540,  an  action  against  a 
f^ommercial  agency  for  libel,  plaintiff  was 
held  to  be  entitled  to  an  examination 
of  defendant's  officers  to  ascertain  to 
what  customers  defendant  sent  the  libel- 
ous report,  though  plaintiff  knew  of 
some  of  them,  as  he  was  entitled  to 
show  delivery  to  any  of  them  and  to  put 
their  names  in  a  bill  of  particulars  de- 
manded by  defendant. 

In  Chittenden  v.  San  Domingo  Improv. 
Co.  (1909)  132  App.  Div.  169,  116  N.  Y. 
Supp.  829,  a  suit  by  an  executrix  against 
a  corporation  for  services  of  her  testa- 
tor, in  which  a  bill  of  particulars  was 
demanded,  which,  because  of  testator's 
death  plaintiff  was  unable  to  furnish, 
she  was  entitled  to  an  examination  of 
L.R.A,1918C. 


the  former  officers  of  defendant  to  get 
facts  for  such  bill. 

In  Pring  v.  Thorp  (1915)  168  App. 
Div.  887,  152  N.  Y,  Supp.  469,  an  action 
for  slander,  it  was  held  that  defendant 
was  entitled  to  a  bill  of  particulars  as 
to  the  times  and  places  of  utterance  of 
the  slander,  and  if  plaintiff  was  unable 
to  furnish  the  bill  of  particulars  asked, 
he  was  entitled  to  examine  defendant 
and  prove  by  him  the  time  and  places  he 
used  the  words  complained  of. 

And  in  Larrere  v.  Morris  Drv  Dock 
&  Repair  Co.  (1916)  97  Misc.  388,  161 
N.  Y.  Supp.  877,  an  examination  was 
allowed  to  enable  plaintiff  to  furnish  a 
bill  of  particulars  demanded  by  defend- 
ant as  to  negligent  acts,  the  action  being 
for  damage  to  his  automobile  by  a 
collision  in  which  it  was  struck  at  night 
from  the  rear  by  defendant's  vehicle, 
and  the  particulars  of  defendant's  neg- 
ligence being  peculiarly  within  his  own 
knowledge. 

But  in  Tanenbaum  v.  Lindheim  (1900) 
54  App.  Div.  188,  66  N.  Y.  Supp.  375, 
where  it  apeared  that  the  facts  stated  in 
the  affidavit,  together  with  other  facts 
within  the  knowledge  of  plaintiff,  were 
sufficient  to  enable  him  to  frame  his 
bill  of  particulars,  the  examination  was 
denied. 

Inoiiminatias  or  deKvadiag  answers. 

The  fact  that  an  examination  may  re- 
quire incriminatory  or  degrading  testi- 
mony by  the  party  examined  is  not  a 
sufficient  ground  for  refusing  to  grant 
the  order,  as  an  objection  to  a  particu- 
lar question  on  that  ground  may  be  made 
if  the  situation  arises,  and  the  court 
may  then  pass  upon  it  and  properly  pro- 
tect the  party.  Campbell  v.  Brock's 
Commercial  Agencv  (1899)  38  App.  Div. 
137,  56  N.  Y.  Supp!!  540 ;  Ryan  v.  Reagan 
(1900)  46  App.  Div.  590,  62  N.  Y.  Supp. 
39;  Re  Savre  Co.  (1902)  70  App.  Div. 
329,  75  N.  Y.  Supp.  286. 

But  where,  in  an  action  for  libel,  the 
defense  was  justification,  defendant  was 
not  entitled  to  an  examination  of  plain- 
tiff, it  being  apparent  that  any  question 
asked  would  be  such  that  plaintiff  would 
be  privileged  from  answering  because 
the  answer  would  call  for  incriminating 
or  degrading  matter.  Miller  v.  Brooks 
(1892)  65  Hun,  624,  48  N.  Y.  S.  R.  146, 
20  N.  Y.  Supp.  359;  Kinney  v.  Roberts 
(1882)  26  Him  (N.  Y.)  166,  appeal  dis- 
missed in  (1882)  89  N.  Y.  601. 
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NORTH  DAKOTA  SUPRE3fE  COURT. 

MARY  MONTAIX,  Appt., 

CITY  OF  FARCJO,  Respt. 

(38  N.  D.  432,  166  N.  W.  416.) 

Municipal   cor|M>ration   —   garbage   re- 
moval —  independent  contract. 

1.  One  who  performs  services  for  a  city 
in  the  matter  of  removing  garbage  under  a 
written  contract  which  contains  a  provision 
that  he  is  to  furnish  teams  and  men  or  such 
number  thereof  as  in  the  judgment  of  said 
citv  mav  be  necessarv,  and  that  the  entire 
work  is  to  be  done  in  a  good  and  substan- 
tial maimer,  with  the  approval  and  accept- 
ance of  the  city,  and  under  the  supervision 
and  direction  of  the  commissioner  of  health, 
and  that  his  teams  and  equipment  shall  be 
acceptable  and  satisfactory  to  said  health 
commissioner,  is  held  to  be  an  independent 
contractor,  and  not  a  servant  of  said  city. 
For  other  oaM8,  see   Master  wnd  Herva/t^t^ 

JU.  6,  J,  in  Dig.  1-^i  A',  S, 

Same   —   supervision    —   governmental 
duty.  ■ 

2.  A  city  health  commissioner  while  su- 
pervising the  removal  of  garbage,  and  a  city 
commissioner  while  authorizing  and  pro- 
viding for  its  removal,  are  held  to  have 
been  acting  in  a  public  and  governmental, 
and  not  in  a  private  or  corporate,  capacity. 
For  other  cases,  see  .Unnieipal  CorporationSj 

II,  g,  2,  in  IHg.  t-52  A".  S. 

(Grace,  J.,  diasenta.) 
(November  1,  1917.) 

APPEAL  by  plaintiff  from  an  order  of 
the  District  Court  for  Cass  County  sus- 
taining a  demurrer  to  the  complaint  in 
an  action  brought  to  recover  damages  for 
the  death  of  plaintiff's  intestate  alleged  to 
have  been  caused  by  defendant's  negligence. 
Affirmed. 

Statement  by  Bruce,  Ch.  J.: 

This  is  an  appeal  from  an  order  sustain- 
ing a  demurrer  to  a  complaint  which,  in 
substance,  alleged  tliat  the  plaintiff's  intes- 
tate, one  Mons  Montain,  met  his  death  by 
being  struck  by  a  runaway  team  drawing  a 

Headnotes  by  Bruce,  Cli.  J. 


garbage  sled,  which  sled  was  being  used  for 
the  purposes  and  under  the  conditions  in- 
tended and  detailed  in  a  certain  written 
agreement  between  the  city  of  Fargo  and 
one  Xels  Johnson  for  the  collection  and 
disposal  of  kitchen  garbage  and  which  con- 
tained the  following  provisions: 

''Whereas,  said  Kels  Johnson  did  agree 
itf  writing  to  furnish  four  teams  and  eight 
men  or  any  number  of  said  teams,  at  the 
rate  of  $147  per  month  for  each  team,  and 
two  men  to  haul  said  garbage,  during  the 
said  year  1915,  at  tlie  said  prices  set  out 
in  said  bid,  now,  therefore,  the  said  party 
of  the  second  part  covenants  and  agrees  to 
furnish  to  said  city,  at  his  own  cost  and  ex- 
pense, not  to  exceed  four  teams,  fully 
equipped,  and  eight  men  or  any  number  of 
said  teams  and  men  at  the  rate  of  $147  per 
month  for  each  team  and  two  men  to  per- 
form the  work  necessary  under  the  provi- 
sions of  the  ordinance  commonly  known  as 
the  garbage  ordinance,  to  the  full  satisfac- 
tion and  acceptance  of  the  said  city,  and  to 
perform  not  less  than  ten  hours'  work  each 
day.  The  entire  work  to  be  done  in  a  good 
and  substantial  manner,  with  the  approval 
and  acceptance  of  the  city,  and  under  the 
supervision  and  direction  of  the  commis- 
sioner of  health  or  such  agent  or  agents  as 
he  may  appoint  for  that  purpose.  Such 
teams  and  equipment  and  men  to  be  ac- 
ceptable and  satisfactory  to  said  health  com- 
missioner. The  said  city  resenring  the  right 
to  cancel  this  agreement  upon  ten  days'  no- 
tice if  the  said  second  party  fails  to  comply 
in  all  respects  with  the  terms  and  conditions 
of  this  contract)  and  the  provisions  of  the 
ordinance  heretofore  referred  to." 

Messrs.  Pfeffer  &  Pfeffer,  for  appellant: 
Nels  Johnson  was  a  servant  of  the  city 
of  Fargo,  and  not  an  independent  contractor. 
Hedge  v.  Williams.  131  Cal.  455.  82  Am. 
St.  Rep.  366,  63  Pac.  721,  64  Pac.  106: 
Messmer  v.  Bell  &  C.  Co.  133  Kv.  19,  117  S. 
W.  346,  19  Ann.  Cas.  1;  Madisonville.  H.  i 
E.  R.  Co.  V.  Owen,  147  Ky.  1,  143  S.  W.  421: 
Mason  &  H.  Co.  v.  Highland,  —  Ky.  — ,  11*^ 
S.  W.  320:  Majors  v.  Connor,  162  Cal.  l.">1. 
121  Pac.  371;  Perkins  v.  Blauth,  1G:J  Cal 
782,   127    Pac.   60;    Quayle  v.    Sewerage  i 


Note.  —  The  question  as  to  who  is  an  in- 
dependent contractor  is  treated  in  th«  notes 
to  Richmond  v.  Sitterding,  6.1  L.H.A.  445, 
and  Knicely  v.  West  Virginia  Midland  R. 
Co.  17  L.R.A.  (X.S.)  370.  and  other  notes 
referred  to  in  the  later  note.  For  later 
cases  on  this  question  see  the  L.R.A.  Digests 
under  the  title  "Master  and  Servant."  sub- 
title, "Who  are  independent  contractors." 

The  question  whether  the  removal  of  gar- 
bage is  a  public  and  governmental  function 
within  the  rule  excmntintj  a  mimicipalitv 
L.R.A.iniSC.  '       " 


from  liability  is  considered  in  the  notes  to 
Haley  v.  Boston,  5  L.R.A.(X.S.)  1005.  Pass 
Christian  v.  Fernandez,  39  L.R.A.(X.»S.) 
649,  and  Consolidated  Apartment  House 
Co.  V.  Baltimore,  L.R.A. — ,  — ,  on  the  gen- 
eral subject  of  the  liability  of  a  municipal- 
ity for  injury  inflicted  upon  an  employee 
engaged  in  removing  refuse. 

For  throwing  garbage  on  surface  a?  nni- 
sance,  see  note  to  Louisville  v.  Hehemann, 
L.R.A.1915C,  747. 
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Water  Bd.  131  La.  26,  oS  So.  1021;   Cim- 
ningliam  v.  Penii  Bridge  Co.  131  La.  19(5,  59 
So.  119;  McCarthy  v.  Clark,  115  Md.  454, 
SI  Atl.   12;    Beaf  V.   Champion    Fiber   Co. 
154  N.  C.   147,  69   S.   E.   834;    Harmon  v. 
Ferguson  Contracting  Co.  59  X.  C.  22,  74 
S.  E.  632;   Charles  T.  Derr  Constr.  Co.  v. 
Gelruth,  29  Okla.  538,  120  Pac.  253;  Moore 
V.  Koplin,  —  Tex.  Civ.  App.  — ,  135  S.  W. 
1033:    James    v.    Pearson,    64    Wash.    263, 
lit)  Pac.  852;   Xelson  v.  American  Cement 
Piaster  Co.  84  Kan.  797,  115  Pac.  578;  John- 
son V.  Carolina.  C.  &  O.  R.  Co.  157  N.  C. 
3S2,  72  S.   E.   1057;   Swanson  v.  Sclimidt- 
(.'iilaok  Elevator  Co.*  22  N.  D.  .563,  135  X.  W. 
2ri7;  Solberg  v.  Schlosser,  20  X.  D.  307,  30 
LR.A.(X.S.)    1111,   127  X.  W.  91;    Singer 
Mfg.  Co.  V.  Rahn,  132  V.  S.  518,  33  L.  ed. 
440,  10  Sup.  Ct.  Rep.  175;   Sacchi  v.  Bay- 
side  Lumljer  Co.  13  Cal.  App.  72,  108  Pac. 
*^S.5;  Atlantic  Transport  Co.  v.  Coneys,  28 
('.  C.  A.  388,  51  U.  S.  App.  570,  82  Fed. 
177:  Campboll  v.  Ltinsford,  83  Ala.  512,  3 
So.  522,  13  Am.  Xeg.  Cas.  164;  Giacomini 
V.  Pacific  Lumber  Co.  5  Cal.  App.  218,  89 
Pac.  1059;   Linnehan  v.  Rollins,  137  Mass. 
12:J,  50  Am.  Rep.  287;  Potter  v.  Seymour, 
4  Bofiw.    140;    Hawke   v.   Brown,  28    App. 
T)iv.  37,  50  X.  Y.  Supp.  1032;  Goldman  v. 
Mason,  18  X.  Y.  S.  R.  376,  2  X.  Y.  Supp. 
XJ7;  Baldwin  v.  Abraham,  171  X.  Y.  677,  64 
X.  E.  1118;  Pickens  v.  Diecker,  21  Ohio  St. 
212,  8  Am.  Rep.  55;   Smith  v.  Humphrey- 
ville.  47  Tex.  Civ.  App.  140,  104  S.  W.  495; 
K  nice  ley  v.  West  Virginia  ^fidland  R.  Co. 
«M  VV.  Va.  278,  17  L.R.A.(X.S.)   370,  61  8. 
K.  811;  Lacour  v.  X>w  York,  3  Duer,  406; 
Xow  Orleans,  M.  &  C.  R.  Co.  v.  Hanning,  15 
Wall.  649,  21  L.  ed.  220;  Jensen  v.  Barbour, 
1.5  Mont.  582,  39  Pac.  906:  St.  Paul  v.  Seitz, 
:i  Minn.  297,  Gil.  205,   74   Am.  Dec.   753; 
He  Palma  v.   Weinman,   15  X.   M.   88,   24 
L.R.A.(X.S.)    423,  103  Pac.  782:   Penny  v. 
Wimbledon   Turban   Dist.   Council    [1898]   2 
Q.  B.  212,  67  L.  J.  Q.  B.  X.  S.  754,  62  J. 
l\  582,  78  L.  T.  X.  S.  748,  14  Times  L.  R. 
477;    Cincinnati   v.   Stone,   5  Ohio   St.   38; 
Soott  V.  Springfield,  81  Mo.  App.  312. 

The  removal  of  garbage  by  a  city  in  the 
state  of  N'^orth  Dakota  is  a  private  or  corpo- 
rate function,  and  is  not  a  public  or  govern- 
DU'iital  duty. 

Denver  v.  Porter,  61  C.  C.  A.  168,  126 
Kid.  288;  Barney  Dumping-Boat  Co.  v.  Xew 
York,  40  Fed.  50:  Denver  v.  Davis,  37  Colo. 
:i70,  6  L.R.A.(X.S.)  1013,  119  Am.  St.  Rep. 
293,  86  Pac.  1027,  11  Ann.  Cas.  1013,  20 
Am.  Xeg.  Rep. '498;  Quill  v.  Xew  York,  .36 
App.  Div.  476,  55  X.  Y.  Supp.  880,  5  Am. 
Xeg.  Rep.  423;  Missano  v.  Xew  York,  160 
X.  Y.  123,  54  X.  E.  744,  6  Am.  Xeg.  Rep. 
652. 

The  mere  running  away  of  a  team  of 
horses  implies  negligence  on  the  part  of  the 
L.R.A.1918C. 


owner,  and  the  doctrine  res  ipsa  loquitur 
applies. 

Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Hadley, 
170  Ind.  204,  16  L.R.A.(X.S.>  527,  82  X. 
E.  1025,  84  X.  E.  13,  16  Ann.. Cas.  1;  Peck 
V.  St.  Louis  Transit  Co.  178  Mo.  617,  77  S. 
W.  736;  Orcutt  v.  Century  BIdg.  Co.  201 
Mo.  424,  8  L.R.A.(X.S.)  '^929,  99  S.  W. 
1062;  34  Cyc.  1665;  Kahn  v.  Burette,  42 
Misc.  541,  85  X.  Y.  Supp.  1047;  Griffen  v. 
Manice,  166  X.  Y.  188,  52  L.R.A.  922,  82 
Am.  St.  Rep.  630,  59  X.  E.  925,  9  Am.  Xog. 
Rep.  336;  Maus  v.  Broderick.  51  Ijjl.  Ann. 
1153,  25  So.  977;  GorMich  v.  Swan,  109 
Tenn.  36,  97  Am.  St.  Rep.  836.  69  S.  W. 
1113,  12  Am.  Xeg.  Rep.  632:  Strup  v.  Eden^, 
22  Wis.  432:  Gannon  v.  Wilson.  1  Sadler 
(Pa.)  422,  18  W.  X.  C.  7.  5  Atl.  381:  Kokoll 
v.  Brohm  t  B.  Lumber  Co.  77  X.  J.  L.  169, 
71  Atl.  120;  Francois  v.  HanflT,  77  X.  J. 
L.  364,  71  Atl.  1128;  I'nger  v.  Forty-second 
Street  &  G  Street  Ferry  R.  Co.  51  X."  Y.  497 ; 
Hummell  v.  Wester,  Brightly  (Pa.)  133; 
Tolhausen  v.  Davies,  59  L.  T.'  X.  S.  436,  57 
L.  J.  Q.  B.  X.  S.  392,  52  J.  P.  804;  Thane 
V.  Douglass,  102  Tenn.  307,  52  S.  W.  155. 

Messrs.  Spalding  A  Shnre,  for  respond- 
ent: 

Johnson  was  an  independent  contractor 
and  not  a  servant  of  the  city. 

26  Cyc.  1546;  Tautc  v.  J.  I.  Case  Thresh- 
ing Mach.  Co.  25  X.  D.  102,  141  X.  W.  134, 
4  X.  C.  C.  A.  365;  Harrison  v.  Collins,  86 
Pa.  153,  27  Am.  Rep.  699:  Smith  v.  Sim- 
mons, 103  Pa.  32,  49  Am.  Rep.  113;  Rich- 
mond V.  Sitterding,  65  L.R.A.  445,  and  note, 
101  Va.  364,  99  Am.  St.  Rep.  879,  43  S.  E. 
662,  13  Am.  X'eg.  Rep.  616:  Bailey  v.  Troy 
&  B.  R.  Co.  57  Vt.  2.52,  52  Am.  Rep.  129; 
Butler  V.  Townsend,  126  X.  Y.  105,  26  X.  E. 
1017;  Humpton  v.  Unterkircher,  97  Iowa, 
509,  66  X.  W.  776,  14  Am.  Xeg.  Cas.  595; 
Carlson  v.  Stocking,  91  Wis.  432,  65  X.  W. 
68;  Blake  v.  Farris,  5  X.  Y.  48,  55  Am.  Dec. 
304;  Smith  v.  Simmons,  103  Pa.  32,  49  Am. 
Rep.  113;  Foster  v.  Wadsworth-Howland 
Co.  168  Til.  514,  48  X.  E.  163;  Barg  v.  Bous- 
fleld,  65  Minn.  355,  68  X.  W.  45,  16  Am. 
Neg.  Cas.  188;  Pickens  v.  Diecker,  21  Ohio 
St.  212,  8  Am.  Rep.  55:  Soammon  v.  Chi- 
cago, 25  111.  424,  79  Am.  Dec.  334;  Hoxamer 
V.  Webb,  101  X.  Y.  377,  54  Am.  Rep.  703,  4 
X.  E.  755;  Hugh  banks  v.  Boston  Invest.  Co. 
92  Iowa,  267,  60  X.  W.  640:  Hardy  v.  Shed- 
den  Co.  37  L.R.A.  ,33,  24  C.  C.  A.  261.  47 
r.  S.  App.  .362,  78  Fed.  610,  2  Am.  X.'g. 
Rep.  669;  Tppington  v.  Xew  York,  105  X. 
Y.  222,  53  L.R.A.  5.50,  59  X.  E.  91.  9  Am. 
Xeg.  Rep.  115:  Vosbeck  v,  Kellogjr.  78  Minn. 
176,  80  X.  W.  957,  7  Am.  Xog.  Rep.  86; 
Callan  v.  Bull,  113  Cal.  .)93,  45  Pac.  1017: 
Harding  v.  Boston,  163  Mass.  14,  39  X.  E. 
411 ;  Foster  v.  Chicago,  197  111.  264,  04  X.  E. 
322;    Kelly   v.  Xew   York,   11   X.   Y.   432; 
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I'rassi  v.  McDonald,  122  Cal.  400,  55  Pac. 
139;  Indian  Iron  Co.  v.  Cray,  19  Ind.  App. 
565,  48  X.  K.  803;  Saunders  v.  Toronto,  26 
Out.  App.  Rep.  265,  reversing  29  Ont.  Rep. 
273;  Krie  v.,  Caulkins,  85  Pa.  247,  27  Am. 
Rep.  642;  Hardaker  v.  Idle  Diat.  Council 
£1896]  1  Q.  B.  335,  dCy  L.  J.  Q.  B.  K.  S.  363, 
74  L.  T.  X.  S.  69,  44  Week.  Rep.  323,  60  J. 
P.  196;  Blurah  a-.  Kansas,  84  Mo.  112,  54 
Am.  Rep.  87 ;  Cuff  v.  Newark  &  N.  V.  R.  Co. 

35  N.  J.  L,  17.  10  Am.  Rep.  205;  Kuehn 
V.  Milwaukee,  92  Wis.  263,  65  X.  W.  1030; 
Ash  V.  Century  Lumber  Co.  153  Iowa,  523, 
38  L.R.A.(X.S.)  973,  133  X.  W.  888,  2  X. 
C.  C.  A.  494;  Stewart  v.  California  Improv. 
Co.  131  Cal.  125,  52  L.R.A.  205,  63  Pac.  177, 
724;  Huff  V.  Ford,  12U  Mass.  24,  30  Am. 
Rep.  045;  Morris  v.  Trudo,  83  Vt.  44,  25 
L.R.A.  (X.8.)  33,  74  Atl.  387;  Howard  v. 
Ludwig,  171  X.  Y.  507,  64  X.  E.  172;  Prest- 
0-Lite  Co.  V.  Skeel,  182  Ind.  593,  106  X.  E. 
365,  Ann,  Cas.  191 7  A,  474,  7  X.  C.  C.  A. 
724. 

In  disposing  of  the  garbage  hauled  to  the 
dumping  ground  the  employee  of  the  city 
was  exercising  governmental  functions. 

Savannah  v.  Jordan,  Ann.  Cas.  1916C, 
240,  and  note,  142  Ga.  409,  L.R.A.1915C,  741, 
S3  S.  E.  109;  Ix)ve  v.  Atlanta,  95  Ga.  129, 
21  Am.  St.  Rep.  64,  22  S.  E.  29 ;  Watson  v. 
AtlanU,  136  Ga.  370,  71  S.  E.  664;  Haley 
V.  Boston,  191  Mass.  291,  5  L.R.A.  (X.S.) 
1005,  77  X.  E.  888;  State  v.  Howard,  72 
Me,  459;  Re  Vandinc,  6  Pick.  187,  17  Am. 
Dec.  351 ;  Kuehn  v.  Milwaukee,  92  Wis.  263, 
65  X.  W.  1030;  Condict  v.  Jersey  City,  46 
X.  J.  L.  157;  Xieholson  v,  Detroit,  129 
Mich.  246,  56  L.R.A.  601,  88  X.  W'.  695; 
Gillespie  v.  Lincoln,  35  Xeb.  34,  16  L.R.A. 
352,  52  X.  W.  811 ;  Ogg  v.  Lansing,  35  Iowa, 
495,  14  Am.  Rep.  499 ;  Eastman  v.  Meredith, 

36  X.  H.  284,  72  Am.  Dec.  302;  Russell  v. 
Tacoma,  8  Wash.  156,  40  Am.  St.  Rep.  895, 
35  Pac.  605;  Kies  v.  Erie.  135  Pa.  144,  20 
Am.  St.  Rep.  867,  19  Atl.  942;  Evans  v. 
Sheboygan,  153  Wis.  287,  45  L.R.A. (X.S.) 
98,  141  X.  W.  265:  Kerapster  v.  Milwaukee, 
103  Wis.  421,  79  X.  W.  411 ;  Bruhiike  v.  La 
Crosse,  155  Wis.  485,  50  L.R.A.(X.S.)  1147, 
144  X.  W.  1100:  Gregg  v.  Hatclier,  94  Ark. 
54,  27  L.R.A.(X.S.)  138,  125  S.  W.  1007, 
21  Ann.  Cas.  982:  Bolster  v.  Lawrence,  225 
Mass.  387,  L.R.A.1917B,  1285,  114  X.  E. 
722;  Tindley  v.  Salem,  137  Mass.  171,  60 
Am.  Rep.  289. 

The  main  fact  of  the  running  away  of  the 
team,  unsupported  by  any  evidence  of  other 
facts  through  which  negligence  might  be 
inferred,  does  not  raise  presumption  of  neg- 
ligence on  the  part  of  the  owner  or  driver. 

Rowe  V.  Such,  143  Cal.  573,  66  Pac.  862, 
67  Pac.  760;  Creamer  v.  Mcllvain,  89  Md. 
:U3,  45  L.R.A.  531,  73  Am.  St.  Rep.  186.  43. 
Atl.  935,  6  Am.  Xeg.  Rep.  547;  McGahie  v. 
L.R.A. 1918C. 


McClennen,  86  App.  Div.  263,  83  N.  Y.  Supp. 
692;  Gray  v.  Tompkins,  40  X.  Y.  S.  R.  o4tJ, 
15  X.  Y.  Supp.  953;  Coller  v.  Knox,  222  Pa. 
362,  23  L.R.A.(X.S.)  171,  71  Atl,  539; 
O'Brien  v.  Miller,  60  Conn.  214,  25  Am.  St. 
Rep.  320,  2'2  Atl.  544;  Button  v.  Frink,  51 
Conn.  342,  50  Am.  Rep.  24;  Patton- 
Worsham  Drug  Co.  v.  Drennon,  104  Tex. 
620,  133  S.  W.  871,  3  X.  C.  C.  A.  859. 

Bruce,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Two  propositions  are  advanced  in  support 
of  the  demurrer  to  the  complaint:  (!• 
That  the  garbage  collector  was  an  inde- 
pendent contractor  and,  being  such,  the  city 
was  not  liable  for  his  negligence.  (2)  That 
even  if  the  said  collector  was  not  an  inde- 
pendent contractor,  the  city  was  acting  in 
a  public  and  governmental  capacity  and 
was  therefore  not  liable. 

And,  first,  was  the  said  Xels  Johnaon 
an  independent  contractor  ?  Is  or  is  not  the 
appellant  correct  in  his  contention  that  "one 
who  performs  services  for  a  city  in  the  mat- 
ter of  removing  garbage  under  a  written  con- 
tract which  contains  a  provision  that  he  is 
'tu  furnish  said  teams  and  men  or  such 
number  thereof  as  in  the  judgment  of  said 
city  may  be  necessary  for  the  delivery  and 
disposal  of  said  garbage/  and  which  con- 
tains this  further  provision ;  viz.,  *The  entire 
work  to  be  done  in  a  good  and  substantial 
manner  with  the  approval  and  acceptance 
of  the  city,  and  under  the  supervision  and 
direction  of  the  commissioner  of  health  or 
such  agent  or  agents  as  he  may  appoint  for 
that  purpose.  Such  teams  and  equipment 
to  be  acceptable  and  satisfactory  to  said 
health  commissioner,' — is  a  servant  of  the 
city  and  not  an  independent  contractor.*' 

We  are  satisfied  that  the  said  Xels  John- 
son was  an  independent  contractor  and  not 
a  servant  of  the  defendant  city.  According 
to  §  6134  of  the  Compiled  Laws  of  1913: 
•*A  servant  is  one  who  is  employed  to  render 
personal  service  to  his  employer,  otherwise 
than  in  pursuit  of  an  independent  calling, 
and  who  in  such  service  remains  entirely 
under  the  control  and  direction  of  the  latter, 
who  is  called  his  master." 

This  definition  of  a  servant,  where  it  is 
sought  to  distinguish  between  a  servant  and 
an  independent  contractor,  afTords  by  infer- 
ence a  definition  of  an  independent  contrac- 
tor, an  independent  contractor  being  consid- 
ered a  person  employed  to  execute  work,  who 
is  not  within  the  definition  of  a  servant. 
"The  question  whether  the  employee  is  an 
independent  contractor,"  says  the  supreme 
court  of  Kentucky,  '*may  be  determined  by 
answering  the  following  questions:  Who 
has  the  general  control  of  the  work?  Who 
has  the  right  to  direct  what  shall  be  done, 
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who  shall  do  it,  and  how  it  Khali  be  done?" 
See  Mason  &  H.  Co.  v.  Highland,  —  Ky.  — , 
116  S.  W.  322;  Madisonville,  H.  &  E.  R.  Co. 
F.  Owen,  147  Ky.  1,  5,  143  S.  W.  423.    "An 
independent  contractor'  is  one  who  is  inde- 
pendent of  his  employer  in  the  doing  of  hia 
work,  and  may  work  Avhen  and  how  he  pre- 
fers.   A  "servant'  is  one  who  is  employed  by 
another  and  ia  subject  to  the  control  of  his 
employer,"     Messraer  v.  Bell  &  C.  Co.  133 
Ky.  19,  25,   117   S.   \V.   348,   1.9   Ann.  Cas. 
1.    "The   rijjht  to  control   the   conduct   of 
another  implies  the  power  to  discharge  him 
from  tlie  service  or  employment  for  disobedi- 
ence:   and,   accordingly,  the   power   to  dis- 
cliarore  has   been   regarded   as   the   teat   by 
whicli  to  determine  whether  the  relation  of 
master  and  servant  exists."    1  Thomp.  Neg, 
SS  o79,  629.     "The  relation  of  master  and 
servant  exists   whenever   the   employer    re- 
tains  the    right    to   direct   the   manner    in 
which  the  business  shall  be  done   as  well 
as  the  result  to  be  accomplished,  or,  in  other 
words,  'not  only   what  shall   be  done,   but 
bow  it  shall  be  done.' "    Singer  Mfg.  Co.  v. 
Rahn,  132  U.  S.  518,  33  L.  ed.  440,  10  Sup. 
Ct.  Rep.  175;  Huffcut,  Agency,  9;  Taute  v. 
.T.  I.  Case  Threshing  Mach.  Co.  25  N.  D. 
102,  HI  X.  W.  134,  4  N.  C.  C.  A.  3fi5,  notes 
in  65  L.R.A.  445,  and  17  L.R.A.(K.S.)  371. 
*'The  test  is  verv  much  this,  viz.,  whether 
the  person  charged  is  under  the  control  and 
bound  to  obey  the  orders  of  another."    Reg. 
V.  Xegus,  L.  R.  2  C.  C.  37,  42  L.  J.  Mag. 
Cas.  N.  S.  62,  28  L.  T.  X.  S.  646,  21  Week, 
Rep.  687,  12  Cox,  C.  C.  492,  1  Am.  Crim. 
Rep.  150. 

There  can  be  no  doubt  that  under  these 
general  tests  the  relation  of  master  and 
servant  did  not  exist,  and  the  mere  fact 
that  the  contract  stated  that  the  collector 
was  *'to  furnish  said  teams  and  mentor  such 
number  thereof  as  in  the  judgment  of  the 
health  commissioner  of  said  city  may  be 
necessary  for  the  delivery  and  disposal  of 
garbage,"  and  that  the  contract  further 
provides  that  the  work  shall  be  done  "under 
the  provision  of  the  ordinance  known  as  the 
K&rbage  ordinance,  to  the  full  satisfaction 
and  acceptance  of  the  city  .  .  .  and  un* 
der  the  supervision  and  direction  of  the  com- 
missioner of  healtli  .  .  .  and  that  such 
teams  and  equipment  and  men  shall  be  ac- 
ceptable and  satisfactory  to  said  health  com- 
missioner"— does  not  change  the  situation. 
It  is  true  that  the  men  and  the  teams  and 
the  work  were  required  to  be  satisfactory 
to  the  health  commissioner  but  this  was 
for  the  purpose  of  the  public  health,  and  the 
health  commissioner  would  have  had  a  voice 
in  the  matter  even  though  the  contract  and 
ordinance  under  which  it  was  let  had  not 
80  provided.  The  health  commissioner  had 
no  power  to  discharge  men ;  he  had  no  power 

m?.a:ioi8C. 


to  say  how  hard  they  should  work:  he  had 
no  power  to  say  what  their  wages  should  be, 
nor  did  the  contract  itself  dictate  in  these 
matters.  His  supervision  was  for  the  pro- 
tection of  the  public  health  and  for  that  pur- 
pose alone. 

The  city  health  officer  or  commissioner, 
indeed,  exercises  a  public  and  not  a  private 
or  municipal  function.  His  office  is  provid- 
ed for  by  the  statutes,  and  in  cities  which, 
like  Fargo,  are  under  the  commission  form 
of  government,  he  has  all  the  power  and  au- 
thority which  are  conferred  by  the  general 
statutes  upon  city  boards  of  health.  He  rep- 
resents the  state  and  the  city  in  their  gov- 
ernmental, and  not  in  their  corporate  or 
property  owning,  capacities.  lie  would  have 
possessed  the  powers  given  to  him  by  the 
contract  even  if  the  instrument  had  been 
silent  upon  the  subject.  See  §§  3820  and 
411  to  433,  Compiled  Uws  of  1913. 

We  are  also  satisfied  that  in  disposing 
of  its  garbage  and  in  letting  the  contract  in 
question  the  city  of  Fargo  was  acting  in 
its  governmental,  and  not  in  its  private  or 
corporate,  capacity.  There  is  only  one  pur- 
pose for  our  municipalities  entering  so 
largely  into  this  work  as  they  do  to-day,  and 
that  is  the  preservation  of  the  public 
health,  and  in  every  enlightened  land  this 
aid  and  protection  always  has  been  and 
always  will  be  considered  a  primary  duty 
which  devolves  upon  the  state  in  its  sov- 
ereign power.  Savannah  v.  Jordan,  Ann. 
Cas.  1916C,  240,  and  note  243,  142  Ga.  409, 
L.R.Aa915C,  741,  83  S.  E.  109 ;  Love  v.  At- 
lanta, 95  Ga.  129,  51  Am.  St.  Rep.  64,  22 
S.  E.  29;  Watson  v.  Atlanta,  136  Ga.  370, 
71  S.  E.  664;  Haley  v.  Boston,  191  Mass. 
291,  5  L.R.A.(X.S.)  1005,  77  X.  E.  888: 
Re  Vandine,  6  Pick.  187,  17  Am.  Dec.  351; 
Kuehn  v.  Milwaukee,  92  Wis.  263,  65  X.  W. 
1030.  See  also  Xicholson  v.  Detroit,  129 
Mich.  246,  56  L.R. A.  601,  88  X.  W.  695 ;  Ogg 
V.  Lansing,  35  Iowa,  495,  14  Am.  Rep.  490; 
Bolster  v.  Lawrence,  225  Mass.  387,  L.R.A. 
1917B,  1285,  114  X.  E.  722. 

If,  indeed,  as  has  generally  been  .held,  the 
protection  of  the  lives  and  property  of  its 
citizens  from  loss  by  fire  is  a  governmental 
function,  and  to  such  an  extent  that  the  citv 
is  not  liable  for  the  negligence  of  its  firemen 
either  in  putting  out  or  failing  to  put  out 
a  fire,  or  for  accidents  while  the  engines 
and  carts  are  going  to  and  from  fires,  or  of 
its  servants  in  removing  ashes  and  inflam- 
mable material,  how  much  less  should  the 
city  be  held  liable  for  acts  done  in  seeking 
to  protect  its  citizens  from  dangers  which 
are  much  more  insidious  and  extensive.  See 
28  Cyc.  1303;  State  v.  Howard,  72  Me.  459: 
Re  Vandine,  6  Pick.  187,  17  Am.  Dec.  351; 
Condict  V.  Jersey  City,  46  X.  J.  L.  157;  Gil- 
lespie v.  Lincoln,  35  Xeb.  34,  16  L.R.A.  352, 
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52  X.  W.  811 ;  Kies  v.  Eric,  135  Pa.  144,  20 
Am.  St.  Rep.  867,  19  Ath  942. 

We  realize  that  there  are  some  decisions 
of  the  courts  of  New  York  and  Colorado 
which  seem  to  hold  to  a  contrary  view  than 
that  expressed  by  us,  but  we  are  not  per- 
suaded thereby. 

The  judgment  of  the  district  court  is  af- 
firmed. 

Grace.  J.,  dissenting: 

The  appeal  in  this  case  is  from  an  order 
sustaining  a  demurrer  to  tho  complaint. 
The  complaint  alleges  in  substance  that 
Mons  Montain  came  to  his  death  by  being 
struck  by  a  garbage  sled  which,  at  the  time, 
was  drawn  bv  a  runaway  team.  Mons  Mon- 
tain,  at  the  time  he  met  his  death,  was  in 
the  employ  of  the  city  of  Fargo,  he  being 
(Superintendent  of  the  garbage  or  dumping 
ground. 

It  appears  that  the  city  of  Fargo  had  en- 
tered into  an  agreement  with  one  Xels  John- 
son, in  writing,  whereby  the  said  Johnson 
was  to  furnish  four  teams  and  eight  men,  or 
any  number  of  teams  at  the  rate  of  $147 
a  month  for  each  team  and  two  men,  to  haul 
H«id  garbage  from  the  city  of  Fargo  during 
the  year  1915.  According  to  the  agreement 
the  work  was  to  be  done  un<ler  the  provi- 
sions of  the  ordinance  of  such  city  known 
as  the  garbage  ordinance,  aild  was  to  be 
))erformed  to  the  full  satisfaction  and  ac- 
ceptance of  said  city,  and  to  be  done  in  a 
good  and  substantial  manner,  and  in  such 
manner  as  to  meet  the  approval  and  accept- 
ance of  the  city,  and  all  such  work  to  be 
done  under  the  supervision  and  direction  of 
the  commissioner  of  health,  or  such  agent 
t)r  agents  as  he  might  appoint  for  that  pur- 
pose. Such  agreement  also  provided  that 
the  teams,  equipment,  and  men  should  be 
acceptable  and  satisfactory  to  the  health 
commissioner.  The  city  re^^erved  the  right 
to  cancel  the  agreement  upon  ten  days*  no- 
tice, upcm  Johnson's  failure  to  comply  in  all 
respects  with  the  terms  anil  conditions  of 
the  contract  and  the  provisions  of  the  ordi- 
nance. 

The  city  of  Fargo,  the  defendant,  seeks  to 
escape  liability  for  its  negligence  upon  two 
theories:  First,  that  Jolinson  was  an  inde- 
pendent contractor  and,  being  such,  tlie  city 
was  not  liable  for  his  negligence.  Second, 
that  even  if  Jolinson  was  not  an  independ- 
ent contractor,  and  even  if  he  was  the  agent 
of  the  city,  so  that  the  city  would  be  liable 
for  his  negligent  acts  in  and  about  perform- 
ing the  work  for  the  city  for  which  he  was 
employed,  the.  city  would  not  be  liable,  not- 
withstanding such  facts,  for  the  reason  that 
in  disposing  of  such  garlnige  it  claimed  to 
he  acting  in  a  governmental  capacity,  and 
U.R.A.1918C. 


claimed  for  this  reason  to  be  immune  from 
liability. 

Upon  investigation  and  analysis  of  the 
first  legal  proposition  it  is  perfectly  clear 
that  Johnson  was  not  an  independent  con- 
tractor, but  merely  a  servant  of  the  city  of 
Fargo.  The  relation  between  the  city  of 
Fargo  and  Johnson  was  one  of  master  and 
servant,  and  not  the  relation  of  independent 
contractor.  Under  the  very  terms  of  the 
written  agreement  which  Johnson  had  with 
the  city  of  Fargo,  when  such  contract  is 
examined  in  the  light  of  the  law  of  master 
and  servant,  there  remains  no  doubt  of  the 
fact  that  Johnson  was  a  servant  of  the  citv. 
The  term  "independent  contractor"  iB  one 
difficult  of  definition.  It  is  difficult  to  dis- 
tinguish the  line  of  demarcation  by  which 
independent  contractors  may  be  separated 
from  servants.  It  appears  to  us  there  may 
be  such  a  person  as  an  independent  c<m- 
tractor.    A  contract  mav  be  made  in  which 
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one  of  the  contracting  parties  would   and 
could  be   an   independent   contractor.      The 
great  difficulty  appears  to  be  in  the  efforts 
so  often  resorted  to  by  endeavoring  to  make 
a  relationship  which  is  purely  one  of  ma  titer 
and  servant  fit  into  the  relationship  of  that 
of  independent  contractor  for  the  purpose 
of  avoiding  liability  which,  in  case  of   in- 
jury or  damage,  wonld  naturally  flow  from 
the  relationship  of  master  and  servant,  tlni!^ 
seeking  security  under  the  protecting  prin- 
ciple upon  which  the  relationship  of  inde- 
pendent contractor  is  founded.     Where  the 
law  of  mabter  and  servant  is  for  our  con- 
sideration there  is  no  difiiculty  in  applying 
the  law.    The  relationship  of  the  master  to 
his  servant  is  well  understood,  and  his  du- 
ties  and   liabilities   are   easily   discernible. 
If  the  master  is  negligent  in  the  execution 
of  his  duties,   and   his   servant  is   injured 
through  tlie  negligence  of  such  master  in  the 
performance    of    his    plain    duties    towards 
the  servant,  liabilitv  of  the  master  towards 
the  servant  naturallv  follows.    It  is  different 
with  the  law  of  independent  contractor.     It 
seems  that  the  relationship  or  principle  of 
independent  contractor  and  the  law  relat- 
ing thereto  are  somewhat  shadowy  and  un- 
certain.   The  relationship  is  not  a  common 
one,  except  that  it  has  been  made  more  com- 
mon in  recent  vears  in  an  effort  to  shift  or 
avoid  liability.     When  an  independent  con- 
tract is  made,  it  is  made  by  a  person  who 
contracts  to  ha^-e  a  certain  job  of  work  done, 
who  is  called  a  contractor,  with   a  person 
who  contracts  to  do  the  job  of  work,  who  is 
called  an  independent  I'ontractor,     Why  the 
invention   of  this  comparatively  new  term 
"independent  contractor?'*     The  answer  is. 
It  is  a  means  by  which,  in  a  proper  case, 
a  person  for  whom  the  work  is  to  be  done, 
or,  in  other  words,  the  contractor,  may  avoid 
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bis  liability  for  any  damages  to  any  person 
who  may  be  engaged  in  assiBting  in  the  per- 
formance of  the  work  to  be  done.  As  before 
indicated,  there  are  conditions  and  certain 
quantities  of  work  to  be  done  to  which  the 
principle  is  applicable.  To  the  application 
of  the  principle  in  a  proper  case  there  can 
be  no  objection.  The  abuse  of  the  principle 
is  in  seeking  to  apply  it  in  cases  and  to 
conditions  to  which  it  is  not  germane. 

Without  following  any  particular  set  defi- 
nition which  we  have  found  and  examined 
in  different  authorities  concerning  the  rela< 
tionship  of  independent  contractor,  but  tak- 
ing such  definitions  into  consideration,  and 
applying  also  other  language  which  we 
tiiink  may  throw  some  light  upon  the  rela- 
tionship of  independent  contractor,  we  find 
the  meaning  of  /'independent  contractor" 
to  be  as  follows:  An  independent  contractor 
may  be  defined  as  one  exercising  an  inde- 
pendent employment  in  which  he  is  skilled, 
who,  having  entered  into  a  contract  to  do 
certain  work,  does  his  work  according  to  his 
own  way  and  method,  independent  of  any 
methods  submitted  by  another,  and  who  is 
not  subject  to  the  control  of  any  person  in 
the  execution  of  his  work,  being  responsible 
only  for  the  result  of  his  work,  doing  all 
the  work  at  his  own  risk  and  cost  in  the 
first  instance,  and  furnishing  all  means  and 
power  by  which  such  work  is  done,  and  who 
contracts  to  do  a  complete  quantity  or  job 
of  work  at  a  stated  price  for  the  whole  of 
such  work,  which  is  to  be  considered  as  the 
price  for  which  the  whole  work  is  to  be 
done,  and  not  as  wages,  and  who  cannot  be 
discharged  at  the  will  of  the  person  with 
whom  the  contract  is  made,  or  because  the 
person  with  whom  the  independent  contract- 
or has  made  the  agreement  is  dissatisfied 
with  the  work,  Measiired  by  this  definition, 
and  by  the  terms  of  the  written  contract 
between  Johnson  and  the  city  of.  Fargo, 
Johnson  was  merely  a  servant  of  such  city. 
It  will  be  noticed  from  a  consideration  of 
such  written  contract  that  all  work  per- 
formed by  Johnson  for  the  city  was  to  be 
supervised  and  controlled  by  the  city.  The 
city  reserved  certain  power  in  such  contract 
whereby  it  could  supervise  and  direct  the 
means  and  the  method  of  doing  such  work, 
for  the  contract  ^ecifically  says,  "such 
teams,  equipment  and  men  to  be  acceptable 
and  satisfactory  to  the  health  commis- 
sioner." And  again,  the  entire  work  was  to 
be  done  in  a  good  and  substantial  manner^ 
and  this  means  they  could  determine  the 
quality  of  the  work  and  the  manner  in  which 
it  was  performed.  The  contract  further 
says  that  the  work  shall  be  done  in  such  a 
manner  as  to  meet  the  ' 'approval  and  ac- 
ceptance of  the  city."  We  can  easily  under- 
stand that  if  the  city  did  not  approve  of 
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any  work  done,  the  so-called  independent 
contractor  would  have  to  do  the  work  in  a 
different  manner  so  as  to  merit  the  approval 
of  the  city,  and  thus  we  see  the  city  really 
directed  the  doing  of  the  work.  The  city 
could  enforce  all  these  demands,  directions, 
and  requirements  in  what  way?  The  answer 
is  in  the  contract  itself — by  discharging  the 
independent  contractor  upon  ten  days'  no- 
tice. Or,  in  other  words,  by  canceling  the 
contract  upon  ten  days'  notice,  which  is, 
in  fact,  a  discharge  of  the  independent  con- 
tractor. These  are  not  the  rights  and  rem- 
edies of  one  who  contracts  with  an  inde- 
pendent contractor.  Where  one  contracts 
with  an  independent  contractor  for  a  com- 
plete job  of  work  at  a  certain  price,  he  per- 
mits such  independent  contractor  to  do  such 
work  according  to  his  own  manner  and 
method  of  performing  such  work,  but  if  the 
work  is  not  satisfactory  to  the  person  with 
whom  the  independent  contractor  has  nuide 
the  agreement,  such  person  cannot  discharge 
the  independent  contractor ;  but,  if  the  work 
which  the  independent  contractor  agreed  to 
do  is  not  done  in  such  a  manner  as  to  bring 
about  the  result  which  was  contracted  to 
be  brought  about,  the  one  who  made  the  con- 
tract with  the  independent  contractor  has 
a  complete  remedy  in  refusing  to  pay  the 
price  stated  in  the  contract  by  reason  of 
the  failure  of  the  independent  contractor  to 
bring  about  the  result  he  -contracted  to 
bring  about.  In  the  case  of  Schular  v.  Hud- 
son Kiver  R.  Co.  38  Barb.  653,  the  court 
said:  ''Perhaps  the  most  usual  test  by 
which  to  determine  whether  the  person  do- 
ing the  injury  was  a  servant  or  an  independ- 
ent contractor  is  to  consider  whether  he  was 
working. by  the  job  or  at  stated  wages — so 
much  per  day,  week,  or  month.  ...  A 
person  who  works  for  wages,  whose  labor 
is  directed  and  controlled  by  the  employer, 
either  in  person  or  by  an  intermediate  agent, 
is  a  servant,  and  the  master  must  answer 
for  the  wrong  done  by  him  in  the  course  of 
bis  employment.  A  person  who,  for  a  stated 
sum,  engages  to  perform  a  stated  piece  of 
labor  in  which  he  is  skilled,  the  proprietor 
of  the  work  leaving  him  to  his  own  methods, 
is  an  independent  contractor.  The  pro- 
prietor does  not  stand  in  the  relation .  of 
superior  to  him,  and  is  not  answerable  for 
the  wrongs  done  by  him  or  his  servants  in 
the  prosecution  of  the  work,  unless  special 
circumstances  exist  making  h.im  so.  .  .  . 
The  fact  that  the  employee  was  hired  not 
for  a  definite  time,  but  to  perform  a  par- 
ticular job,  does  not,  however,  of  itself  nega- 
tive the  relation  of  master  and  servant,  for 
under  such  a  contract  the  employer  may 
well  retain  full  control  over  him;  and  it 
must  be  constantly  borne  in  mind  that  the 
power  to  control  on  the  part  of  the  employer 
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is  the  essential  fact  establishing  the  rela- 
tion." 

See  Jensen  v.  Barbour,  13  Mont.  582,  39 
Pac.  900;  Bibb  v.  Norfolk  &  W.  R.  Co.  87 
Va.  711,  14  S.  E.  163;  Fink  v.  Missouri 
Kurnaee  Co.  82  Mo.  276,  62  Am.  Rep.  376; 
Norfolk  &  W.  R.  Co.  v.  Stevens,  97  Va.  631, 
46  L.R.A.  367,  34  S.  E.  .525;  Waters  v. 
Pioneer  Fuel  Co.  5-2  Minn.  474,  38  Am.  St. 
Rep.  564,  55  N.  \V.  52:  Indiana  Iron  Co.  v. 
Cray,  10  Ind.  App.  565,  48  N.  E.  803;  ^lajors  , 
V.  Connor,  162  Cal.  131,  121  Pac.  371;  Per- 
kins V.  Blauth,  163  Cal.  782,  127  Pae.  50; 
Nelson  v.  American  Cement  Plaster  Co.  84 
Kan.  707,  115  Pac.  578:  .Johns«m  v.  Carolina, 
C.  &  O.  R.  Co.  157  N.  C.  382.  72  S.  E.  1057 ; 
Swanson  v.  Sclimidt-Gulack  Elevator  Co. 
22  N.  D.  563,  135  \.  W.  207:  Singer  Mfg. 
Co.  V.  Rahn,  132  C.  S.  518,  33  L.  ed.  440,  10 
Sup.  Ct.  Rep.  175;  Sacchi  v.  Bay^ide  Lum- 
ber Co.  13  Cal.  App.  72,  308  Pac.  885;  At- 
lantic Transport  Co.  v.  Coneys,  28  C.  C.  A. 
388,  51  r.  8.  App.  570,  82  Fed.  177:  Camp- 
bell V.  Lunsford.  83  Ala.  512.  3  So.  522: 
Oiacomini  v.  Pacific  Lumber  Co.  5  Cal.  App. 
218,  80  Pac.  1050;  Linnehan  v.  Rollins,  137 
Mass.  123,  .50  Am.  Rep.  287;  De  Palma  v. 
Weinman,  15  N.  :M.  68.  24  L.R.A.  (N.S.)  420, 
103  Pac.  782;  Potter  v.  Seymour,  4  Bosw. 
140;  Goldman  v.  Mason,  18  N.  V.  S.  R.  376, 
2  N.  Y.  Supp.  337;  Hawke  v.  Brown,  28  App. 
I>iv.  37,  50  N.  Y.  Supj).  1032;  Baldwin  v. 
Abraham,  171*  N.  Y.  677.  64  N.  E.  1118; 
Pickens  v.  Diecker,  21  Ohio  St.  212,  8  Am 
Rep.  55;  Smith  v.  Humphreyville,  47  Tex. 
Civ.  App.  140,  104  S.  W.  40*5;  Knicelev  v. 
West  Virginia  Midland  Co.  64  W.  Va.  278, 
17  L.R.A.(N..S.)  .370,  61  S.  E.  811;  Lacour 
V.  New  York,  3  Duer,  406:  New  Orleans,  ;M. 
&  C.  Co.  V.  Hanning,  15  Wall.  640,  21  L.  ed. 
220. 

In  the  light  of  the  language  of  the  written 
contract,  the  authorities  cited  by  the  major- 
ity opinion  sustained  our  contention  that 
in  this  case  Johnson  was  a  servant  of  the 
city  of  Fargo  and  not  an  independent  con- 
tractor. The  majority  opinion  contains  the 
following,  citing  1  Thompson  on  Negligence, 
§8  570,  620 :  "The  right  to  control  the  con- 
duct of  another  implies  the  power  to  dis- 
charge him  from  the  sen'ice  or  employment 
for  disobedience,  and  accordingly,  the  power 
to  di.<;charge  has  been  regarded  as  the  test 
by  which  to  determine  whether  the  relation 
of  master  and  servant  exists.** 

Keeping  in  mind  that  the  written  contract 
in  question  between  Johnson  and  the  city 
of  Fargo  provides  that  the  city  may,  upon 
ten  days*  notice,  cancel  the  contract,  if  the 
second  party  fails  to  comply  with  the  terms 
and  provisions  thereof  and  the  provisions 
of  the  ordinance,  it  simply  means  that  the 
city  can,  for  such  causes,  discharge  John- 
flon  upon  ten  days*  notice  by  cancelation  of 
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his  contract;  his  relation  to  the  city  of 
Fargo  is  that  of  servant  and  not  an  inde- 
pendent contractor,  when  measured  even  by 
the  authorities  relied  upon  by  the  majority. 
The  majority  opinion  further  says:  "The 
relation  of  master  and  servant  exists  when- 
ever the  employer  retains  the  right  to  di- 
rect the  manner  in  which  the  business  shall 
be  done  as  well -as  the  result  to  be  accom- 
plished.'* 

Then  follows  in  the  majority  opinion  nu- 
merous authorities  in  support  of  this  point. 
We  accept  the  law  contained  in  the  quota- 
tion, and  believe,  when  the  language  of  the 
contract  is  carefully  examined,  our  interpre- 
tation thereof  is  sustained  bv  all  of  the  law 
cited  by  the  majority  in  relation  to  detining 
master  and  servant.  The  citv  in  this  case 
had  the  right  to  decide  {he  manner  in  which 
the  work  was  done,  for  it  had  to  be  done  in 
a  manner  which  suited  them  and  which  met 
with  their  approval.  And  the  city  also  not 
only  had  the  authority  by  the  cont^ftct  to 
decide  the  manner  in  which  the  work  was  to 
be  done  by  refusing  to  accept  it  until  it  was 
done  to  suit  them,  but  thus  they  deterinincHl 
the  result  to  be  accomplished.  When  we 
add  to  this  the  right  to  discharge  Johns')!! 
by  giving  him  ten  days'  notice  and  canceling 
his  contract,  all  the  elements  by  which  we 
determine  when  one  is  a  master  aro^  sup- 
plied. 

The  second  question  to  be  considered  in 
this  case  is,  \\*a8  the  city  acting  in  a  gov- 
ernmental capacity  in  causing  the  removal 
and  disposition  of  the  garbage?  We  are 
clear,  so  far  as  the  facts  of  this  case  are 
ascertained  from  the  pleadings,  that  the 
city,  when  removing  and  disposing  of  such 
garlrage,  was  not  acting  in  a  governmental 
capacity,  but  was  merely  engaged  in  the 
performance  of  a  ministerial  duty.  It  is 
a  well-settled  rule  that  where  it  is  the  duty 
of  a  municipal  corporation,  by  statute  or 
implication  of  law,  to  ket»p  its  streets  in  a 
reasonably  safe  condition  for  public  travel, 
such  duty  cannot  be  delegated  to  another 
so  as  to  relieve  the  municipal  corporation 
from  liability  for  injury  sustained  by  an- 
other on  account  of  the  neglect  or  failure 
of  the  municipal  corporation  to  observe  it?* 
duty.  This  principle  is  established  in  a  lon^' 
line  of  authorities.  Sterling  v.  Schiff- 
macher,  47  111.  App.  141;  Springfield  v. 
Scheevers,  21  111.  App.  203:  Anna  v.  Boren, 
77  111.  App.  408;  Umisville  City  R.  Co.  v. 
I^uisville,  8  Bu.sh,  415;  Birmingham  v.  Mc- 
Cary,  84  Ala.  460,  4  So.  630;  Jacksonville  v. 
Drew,  10  Fla.  106,  45  Am.  Rep.  5;  Betz  v. 
Limingi,  46  La.  Ann.  1113,  40  Am.  St.  Rep. 
344,  15  So.  385;  Baker  v.  Grand  Rapids,  111 
Mich.  447,  60  N.  \V.  740,  1  Am.  Neg.  Rep. 
00;  Blake  v.  St.  Louis,  40  Mo.  660;  Welsh  v. 
Hi.  Louis,  73  Mo.  71;  Russell  v.  Columbia, 
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74  Mo.  480,  41  Am.  Rep.  326;  Davis  v. 
Omaha,  47  Xeb.  836,  66  N.  W.  859;  Beatrice 
V.  Reid,  41  Neh.  214,  59  N.  W.  770;  Omaha 
T.  Jensen,  35  Xeb.  68,  37  Am.  St.  Rep.  432, 
52  X.  W.  833;'8eanlon  v.  Watertown,  14 
App.  Div.  1,  43  X.  Y.  Supp.  618;  Storrs  v. 
Utica,  17  X.  Y.  104,  72  Am.  Dec.  437;  Mc- 
Allister V.  Albany,  18  Or.  426,  23  Pac.  845; 
U  illiams  v.  Tripp,  11  R.  I.  447 ;  Watson  v. 
Tripp,  11  R.  T.  98,  23  Am.  Rep.  420;  Xasb- 
Tille  V.  Brown,  9  lleiHk.  1,  24  Am.  Rep.  289; 
Patterson  v.  Austin,  —  Tex.  Civ.  App.  — , 
2ft  S.  \V.  1139:  Morrifl  v.  Salt  Lake  City,  35 
rtHb,  474,  101  Pac.  373:  McCoiill  v.  Man- 
{•host<T,  85  Va.  579.  2  L.R.A.  691,  8  S.  E. 
179:  Drake  v.  Seattle,  30  Wash.  81,  94  Am. 
St.  Rep.  844,  70  Pac.  231. 

The  duty  of  a  city  to  keep  its  streetfl  in 
a  reasonably  safe  condition  for  public  travel, 
and  to  keep  them  in  repair  and  in  proper 
foiidition,  is  moatly  for  the  benefit  of  the 
litv  itself,  and  such  dutv  extends  to  and  in- 
eludes  keeping  the  streets  cleaned  and  the 
removal  of  garbage.  The  removal  of  gar- 
l»anfe,  ashes,  rags  and  papers,  and  other 
dfbris  which  may  accumulate  upon  the 
streets  is  to  be  classified  and  comes  under 
the  duties  incumbent  upon  the  city  to  keep 
its  streets  and  alleys  in  a  safe  and  good 
(onditiou  of  repair,  and  the  removal  of  the 
garbage  and  d<*bris  from  the  streets  is  part 
of  the  duty  of  repair  and  care  of  streets 
and  alleys.  Missano  v.  New  York,  160  N. 
Y.  123,  54  N.  E.  744,  6  Am.  Xeg.  Rep.  652. 
Dillon  on  ^hmicipal  Corporations  says 
that  such  corporations  are  possessed  of  dual 
power — the  one  governmental,  legislative,  or 
public,  and  the  other  proprietary  or  private. 
That  the  care  of  the  streets  is  within  the 
latter  classification.  See  Dill.  Mun.  Corp. 
4th  ed.  §  980  and  §  66.  This  principle  is 
also  sustained  in  Conrad  v.  Ithaca,  16  X. 
V.  158. 

The  liability  of  municipalities  as  to  the 
care  of  streets  has  been  recognized  in  a  great 
numlier  of  cases,  among  which  are  found 
Karnes  v.  District  of  Columbia,  91  l\  S. 
.">40,  23  L.  ed.  440,  and  Barney  Dumping- 
Boat  v.  Xew  York  (C.  C.)  40  Fed.  50.  In 
the  latter  case  Judge  Wallace,  referring  to 
the  commissioner  of  street  cleaning,  says: 
"His  duties,  unlike  those  of  the  officers  of 
thi*  departments  of  health,  charities,  fire  and 
police,  although  performed  incidentally  in 
tlie  interest  of  public  health,  are  more  im- 
mediately performed  in  the  interest  of  the 
corporation  itself,  which  is  cliarged  with  the 
obligation  of  maintaining  its  streets  in  fit 
and  suitable  condition  for  the  use  of  those 
who  resort  to  them.'* 

So,  in  the  case  at  bar,  Johnson,  even 
though  under  the  contract  he  w^as  to  work 
under  the  direction  of  the  health  commis- 
sioner, nevertheless  the  work  he  did  do  was 
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performed  more  particularly  in  the  Interest 
of  the  city  itself  than  that  of  the  public. 
While  the  removal  of  the  garbage  and  debris 
of  all  kinds  from  the  streets  mav  incidental- 
ly  be  for  the  public  health,  the  greater  bene- 
fit is  to  the  citv,  and  the  removal  thereof  is 
a  part  of  the  duty  of  such  city  of  keeping 
the  streets  in  repair,  and  the  duty  is  purely 
ministerial  and  principally  for  the  benefit 
of  the  citv.  There  is  a  distinction  l)etwe€n 
the  liability  of  municipal  corporations  who 
have  accepted  a  city  charter,  and  such  corpo- 
rations as  couiities  and  townships.  The 
former — the  municipal  corporations — are 
always  under  greater  liability. 

In  the  case  of  Circleville  v.  Sohn,  50  Ohio 
St.  285,  69  Am.  St.  Rep.  777,  52  X.  E.  788, 
5  Am.  Xeg.  Rep.  704,  we  find  the  following 
in  the  syllabus:  **The  duty,  enjoined  by 
statute  on  municipal  corporations,  to  keep 
their  public  ways  open  and  in  repair,  and 
free  from  nuisance,  is  ministerial  and  man- 
datory, and  rcK^uires  the  removal  from  such 
ways  of  all  dangerous  defects  and  obstruc- 
tions, from  whatever  cause  arising." 

We  are  of  the  opinion  that  it  is  the  min- 
isterial duty  also  of  the  city  to  keep  its 
streets  clean,  to  remove  garbage  therefrom, 
and  to  keep  them  in  a  sanitary  condition, 
and  the  removal  of  such  garbage  is  a  minis- 
terial duty  principally  in  the  interest  of  the 
city  itself,  and  the  duty  to  so  keep  its  streets 
clean  is  a  ministerial  and  not  a  govern- 
mental function.  The  test  which  has  gen- 
erally been  applied  is:  "If  the  duty  in  re- 
spect to  which  there  has  been  a  wrongful 
act  or  omission  is  one  resting  primarily 
upon  municipalities,  and  is  not  a  mere  gov- 
ernmental duty,  the  performance  of  which 
has  been  delegated  to  the  municipality  by 
competent  legislative  authority,  then  the 
liability  of  the  municipality  is  substantially 
that  of  a  private  corporation.  We  are  con- 
vinced that  the  duty  of  cleaning  the  streets, 
removing  garbage  and  debris  therefrom  in 
the  citv,  is  a  dutv  connected  with  the  care 
and  repair  of  such  streets,  and  is  a  duty 
resting  primarily  upon  the  municipality  for 
its  own  convenience  and  benefit  principally, 
although  the  general  public  may  be  bene- 
fited to  some  extent  incidentallv." 

Up  to  this  point  we  have  been  discussing 
moTe  particularly  the  duties  of  a  munici- 
pality with  reference  to  the  care  and  repair 
of  its  streets  and  allevs,  and  also  its  Ha- 
hility  when  negligent  in  performing  such 
duties.  The  removal  of  garbage  and  other 
accumulations,  such  as  ashes,  etc.,  from  its 
streets  and  alleys,  so  as  to  keep  them  in  a 
safe  and  clean  condition,  is  without  question 
a  municipal  ministerial  duty.  The  garbage 
contract  in  question  relates  more  particular- 
ly to  the  removal  of  garbage  from  private 
property,  such  as  the  removal  of  scraps  of 
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meat,  and  other  refuBe  which  is  thrown 
away  after  meals,  also  papers,  rags,  and 
other  waste  material  which  a  private  owner 
discards.  It  is  plain  to  us  that  the  dispo- 
sition of  all  of  such  material  and  refuse  in 
a  proper  manner  is  a  duty  which  primarily 
belongs  to  the  owner  of  the  private  prop- 
erty. It  is  the  duty  of  every  owner  of 
private  property,  whether  the  same  is  in  use 
or  not,  to  keep  it  in  a  clean*  sanitary  condi- 
tion, and  in  such  a  condition  that  no  nui- 
sance will  be  maintained  thereon  which 
would  be  otfensive  to  other  persons  within 
said  municipality,  or  which  would  endanger 
the  comfort  and  health  of  the  community, 
or  result  in  the  interference  to  others  with 
the  full  enjoyment  and  pleasure  of  their 
rights  and  property.  The  municipality, 
therefore,  could  require  every  owner  of  pri- 
vate property  to  so  maintain  his  premises 
and  keep  it  in  a  clean  and  sanitary  condi- 
tion. 

The  defendant  in  this  case  is  under  the 
commission  form  of  government,  and  has 
the  right,  power,  and  authority  by  the  law 
under  which  it  is  organized,  which  fully  sets 
forth  all  its  powers  and  duties,  to  inspect 
all  private  premises  and  cause  to  be  removed 
therefrom  and  abated  any  condition  thereon 
maintained  in  the  nature  of  a  nuisance,  and 
which  would  tend  to  interfere  with  the  com- 
fort of  the  inhabitants  of  the  municipality, 
or  which  could  in  any  manner  be  offensive  to 
the  inhabitants  of  such  municipality.  This 
would  include  the  power,  therefore,  to  cause 
to  be  removed  all  refuse  of  every  kind  and 
description  found  upon  said  private  prem- 
ises by  the  inspector  or  overseer  who  may  be 
appointed  by^  the  municipality.  Such  refuse 
accumulated  upon  private  property  is  usual- 
ly, but  not  always,  placed  in  receptacles 
with  proper  covers  thereto,  which  recepta- 
cles are  placed  in  a  convenient  manner  near 
the  alley  or  other  convenient  place  for  re- 
moval. 

We  have  seen  that  it  is  the  primary  duty 
of  the  private  owner  of  such  property  to  re- 
move all  such  refuse.  If  the  municipality, 
therefore,  undertakes  to  perform  this  pri- 
vate duty  for  the  convenience,  comfort,  pro- 
tection, and  health  of  the  municipality,  and 
considers  it  can  do  it  in  a  better  way  and 
manner  than  the  private  property  owner 
could  do,  in  the  removal  of  such  refuse  the 
municipality  is  acting  and  doing  such  work 
mostiv  in  behalf  and  for  the  convenience  and 
comfort  of  the  inhabitants  of  such  city,  and 
the  public  at  large  can  receive  only  very 
slight  individual  benefit,  and  hence  the  per- 
formance of  such  service  bv  the  citv  is  not 
a  governmental  but  a  ministerial  duty.  If 
the  city  in  the  performance  of  such  minis- 
terial duty  does  the  same  in  a  negligent 
manner  so  as  to  cause  an  injury  to  some 
L.R.A.1018C. 


person,  it  cannot  escape  liability  any  more 
than  the  private  owner  of  the  property  from 
which  such  refuse  is  removed  could  escape 
liability  if  he  had  removed  the  refuse  and, 
in  the  course  of  such  remov&l,  acted  so  negli- 
gently as  to  cause  injury  to  another. 

Our  court,  in  the  case  of  Ludlow  v.  Fargo, 
3  N.  D.  485,  57  X.  W.  506,  said  in  the  sylla- 
bus of  such  case:  ''Cities  which  have  been 
organized  or  reorganized  under  the  j^eneral 
law  of  this  state  .  .  .  are  charged  with 
full  power  and  responsibility  in  the  matter 
of  the  streets,  sidewalks,  and  crossings  with- 
in their  limits,  and  the  duty  of  establishing 
streets  and  removing  obstructions  therefrom 
is  a  duty  expressly  enjoined  by  the  statute. 
In  performing  such  duties,  cities  are  liable 
in  a  civil  action  to  persons  who,  in  the  exer- 
cise of  due  care,  receive  injuries  caused  by 
D^^llg^nt  acts  done  either  by  the  city 
officials  or  others  who  are  acting  for  the  city 
and  under  its  authority.  The  cities  so  or- 
ganized and  governed  are  impliedly  liable 
for  damages  caused  by  their  wrongful  or 
negligent  acts,  and  no  express  statute  mak- 
ing them  liable  is  necessary.  Accordingly 
held,  that  the  following  instruction,  ^iven 
by  the  trial  court  to  the  jury,  is  not  error: 
The  general  rule  is  that,  in  the  case  of  a 
highway,  a  municipal  corporation  is  answer- 
able in  damages  for  the  lack  of  ordinary 
and  reasonable  care»  and  is  held  to  the  same 
rule  of  negligence  which  is  expected  of  pri- 
vate persons  in  the  conduct  of  their  busi- 
ness, involving  a  like  danger  to  others.'  " 

We  see,  therefore,  in  this  case  the  city 
assumed  the  duty  of  removing  the  garbage 
for  private  persons,  and  even  in  the  absence 
of  a  statute  they  are  impliedly  liable  for 
their  negligent  acts  just  the  same  as  the 
private  owner  would  have  been. 

Another  case  of  importance  is  Grand 
Forks  V.  Paulsness,  19  X.  D.  293,  40  L.R.A. 
(X.S.)  1158,  123  X.  W.  878.  This  was  a 
case  in  which  the  city  was  held  liable  in 
the  United  States  district  court  for  the  dis- 
trict of  North  Dakota.  The  waterworks  of 
said  city  were  owned  by  it.  They  became 
out  of  repair.  They  were  repaired  by  a 
licensed  plumber  in  the  employ,  of  the  city 
of  Grand  Forks,  under  the  direction  of  the 
superintendent  of  the  waterworks.  In  mak- 
ing such  repairs  an  obstruction  was  placed 
upon  the  street  by  reason  of  which  Pauls- 
ness was  injured,  and  the  city  was  held 
liable  for  its  negligence,  and  plaintiff  re- 
covered a  verdict  against  it.  While  in  this 
case  the  recovery  was  had  by  reason  of  the 
negligence  of  the  city  in  keeping  its  streets 
in  an  unsafe  condition,  nevertheless,  if 
water  had  escaped  through  the  negligence  of 
the  city  in  the  management  of  its  water- 
works, and  overflowed  and  destroyed  prop- 
erty, there  is  no  doubt   In  our  mind  but 
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iK^bat  it  can  be  held  liable  for  such  dam- 
age. 

Where  a  mnnicipality  undertakes  to  main- 
tain a  waterworks  srstem  and  to  supply  its 
citizens  with  water  for  pay,  it  is  liable  to 
individuals  whose  property  is  injured  by  the 
negligence  of  its  employees  placed  in  charge 
of  the  plant,  failing  to  maintain  it  in  a 
safe  condition.    Piper  v.  Madison,  140  Wis. 
311.  25  L.R.A.(N.vS.)  239,  133  Am.  St.  Rep. 
J078,  122  N.  VV.  730.     And  where  the  mu- 
nicipal   corporation    uses    its    waterworks 
system    for    protection    against    fire,    it    is 
not  relieved  from  liability  to  private  prop- 
erty through  the  negligence  of  its  employees 
in  maintaining  the  plant  in  an  unsafe  con- 
<Iition,  except  for  such  acts  as  are  performed 
in  the  actual  work  incident  to  extinguishing 
fires.    In  such  case  the  city  is  performing 
an  act  for  a  private  party  for  which  it  gets 
pay.    However,  in  the  case  in  question,  in 
the  removal  of  the  garbage  the  act  of  the 
city  is  also  the  performance  of  an  act  for 
a  private  party,  and  the  city  reimburses  it- 
self through   taxation.     The  fact   that  the 
city  receives  no  pay,  and  that  such  work  is 
paid  for  through  the  channel  of  taxation, 
does  not  detract  from  the  fact  that  the  dis- 
posal of  the  garbage  is  a  duty  incumbent 
upon  the  private  owner  of  the  premises,  and, 
where  the  municipality  undertakes  to  per- 
form such  a  duty  in  place  of  the  owner  of 
the  premises,  such  work  is  to  be  considered 
rather  in  the  nature  of  a  private  act  on  the 
part  of  the  city  than  a  public  duty,  for  the 
reason  that  the  benefits  derived  from  such 
performance  accrue  to  the  own.ers  of  private 
property  and  the  inhabitants  of  the  city. 
Where  the  city  is  organized  and  receives  its 
charter   from   the   state,    either    under    a 
special  grant  or  under  the  general  law,  it  is, 
as  a  general  rule,  its  ministerial  duty  under 
either  of  such  grants  to  keep  its  streets  in 
a  safe  condition,  and  to  keep  the  city  as  a 
whole  in  a  clean,  healthful,   and   sanitarv 
condition.    We  believe  this  is  a  part  of  the 
ministerial   duty   which   the   city   obligates 
itself  to  perform,  and  if  in  the  execution 
of  such  duty  it  acts  negligently,  like  other 
corporations^  it  is  liable  for  such  negligence. 
In  Denver  v.  Davis,  37  Colo.  370,  6  L.R.A. 
fX.S.)  1013,  119  Am.  St.  Rep.  293,  86  Pac. 
1027,  11  Ann.  Cas.  187,  20  Am.  Neg.  Rep. 
498,  we  find  the  following  in  the  syllabus: 
"The  maintenance  of  a  dump  for  the  recep- 
tion of  waate  materials  gathered  from  the 
streets,  alleys,  and  private  premises  of  a 
city  is  for  its  private  and  corporate  con- 
venience, 80  that  the  city  will  be  liable  in 
case  it  is  so  negligently  managed  that  fire 
s^preads  from  It  and  destroys  property  in  the 
vicinity,   although    the   supervision   of   the 
dump  is  in  the  health  department." 
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The  principle  in  question  in  the  Denver 
Case  is,  we  believe,  applicable  to  the  case  at 
bar.  After  a  sewage  system  has  onee  been 
completed  and  placed  in  operation,  the  main- 
tenance, conduct,  and  operation  thereof  be- 
comes merely  a  ministerial  duty.  If  the  mu- 
nicipality should  be  negligient  in  the  per- 
formance of  such  ministerial  duty,  and 
should  leave  the  manholes  uncovered  so 
that  a  person  should  fall  therein  and  be 
injured,  or  if  the  pipe  should  break  and 
private  property  should  be  injured  thereby 
— ^should  become  flooded  and  not  usable — 
it  can  hardly  be  said  that  the  city  would 
not  i)e  liable  for  its  negligence  on  the  ground 
that  it  was  engaged  in  the  execution  of  a 
governmental  power.  Garbage  in  a  large 
sen.se  is  sewage.  It  is  the  coarser  naaterial 
that  cannot  be  safely  put  through  the  sewer 
for  fear  of  blocking  the  sewer  pipe,  and 
hence  must  be  hauled  rather  than  put 
througli  the  sewer  pipe.  But,  properly 
speaking,  it  may  be  classed  under  the  head 
of  sewage,  and  if  the  municipality  is  negli- 
gent in  its  removal,  having  undertaken  to 
remove  the  same,  and  having  undertaken  to 
perform  the  duties  which  really  belong  to 
the  owner  of  the  premises  from  which  such 
garbage  is  taken,  it  must  use  ordinary  care 
in  performing  its  duty,  and  if  it  fails  to  do 
so,  and  is  negligent,  it  is  liable  for  damages 
by  reason  of  such  negligence. 

The  question  whether  or  not  Johnson  was 
an  independent  contractor  was  not  exclusive- 
ly a  question  of  law  for  the  court.  It  was 
a  mixed  question  of  law  and  fact,  and  thus 
became  exclusively  a  question  for  the  jury. 
The  plaintiff  was  not  a  party  to  the  written 
contract,  and  contended  that  the  contract 
did  not  express  the  true  relations  of  the  par- 
ties thereto.  14  R.  C.  L.  78.  For  this  rea- 
son Johnson's  relations  to  the  city  of  Fargo 
— whether  he  was  an  independent  contractor 
or  a  mere  servant — was  a  mixed  question  of 
law  and  fact.  The  demurrer  should  have 
been  overruled,  and  such  question  submitted 
to  the  jury. 

We  are  clear  that  the  city  of  Fargo  in 
removing  or  causing  to  be  removed  the  gar- 
bage from  private  premises  or  from  its 
streets  and  alleys,  and  keeping  them  in  a 
clean  condition,  was  acting  in  a  purely 
ministerial  and  not  a  governmental  ca- 
pacity, for  the  benefit  of  itself  and  its  citi- 
zens principally,  and  that  in  employing 
Johnson  to  remove  such  garbage  the  relation 
was  established  between  the  city  and  John- 
son nf  master  and  servant.  We  are  clear 
the  demurrer  should  be  overruled. 

Petition  for  rehearing  denied  November 
27,  1917. 
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FLORIDA  SUPRBMS:  COURT. 

LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY,  Plff.  in  Err., 

V. 

CITIZENS      &      PEOPLE'S      NATIONAL 
BANK  OF  PENSACOLA. 

(_  Fla.  — ,  77  So.  104.) 

Pleading  —  conversion  —  demand. 

L  In  an  action  of  trover  against  a  drawee 
hank  for  the  conversion  of  a  check  upon  the 
hank,  where  the  declaration  shows  a  conver- 
sion of  the  check  by  the^bank,  it  is  unneces- 
sary to  allege  a  demand  by  the  plaintiff  for 
a  return  of  the  check  and  a  refusal  by  the 
defendant. 
For  other  cases,  see  Pleading,  11.  I,  in  Dig, 

1-oJ  X.  8. 
Trover  —  banl£  ciieclt  —  unauthorized 

payment. 

2.  The  payee  of  a  bank  check  may  main- 
tain an  action  of  trover  against  a  bank 
upon  whom  the  check  is  drawn,  which  pays 
the  check  to  an  unauthorized  person,  who 
falsely  represents  himself  to  be  the  agent 
of  the  payee  to  indorse  the  check  and  receive 
the  proceeds  of  the  same. 
For  other  cases,  see  Banks,  IV.  a,  3,  6,  (3), 

in  Dig,  1-52  N.  8, 

(November  28,  1917.) 

ERROR  to  the  Circuit  Court  for  Escam- 
bia County  to  review  an  order  sustain- 
ing a  demurrer  to  the  declaration  in  a  suit 
for  the  conversion  of  a  clieck.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Blount  &  Blount  &  Carter,  for 
plaintiff  in  error: 

The  payment  of  the  check  by  the  defend- 
ant upon  the  forged  or  unauthorized  in- 
dorsement of  plaintiff's  agent  was  a  wrong- 
ful act,  and  created  a  cause  of  action  in 
favor  of  the  plaintiff  against  the  defendant 
either  in  case  or  trover  for  its  value. 

Cliism  V.  First  Nat.  Bank,  96  Tenn.  641, 
32  L.R.A.  778,  i)4  Am.  St.  Rep.  863,  36  S. 
W.  387;  Tolman  v.  American  Nat.  Bank, 
22  R.  I.  462,  52  L.R.A.  877,  84  Am.  St.  Rep. 
850,  48  Atl.  480:  Survey  v.  Wells,  F.  &  Co. 
.1  Cal.  125;  Cranch  v.  White,  6  Car.  &  P.  767, 
]  Bing.  N.  C.  414.  131  Eng.  Reprint,  1176, 
4  L.  J.  C.  P.  N.  S.  113;  Wood  v.  :McKean, 
64  Iowa,  16,  10  N.  \\.  817;  Kleinwort  v. 
Comptoir  Nntionale  d'Escompte  [1804]  2 
Q.  B.  157,  63  L.  J.  Q.  B.  N.  S.  674,  10  Re- 
ports, 250;  Siegel  v.  Kovinsky,  03  Misc. 
541,   157   N.   Y.   Supp.  340;   39*  Cyc.  2070; 

Headnotes  by  Eixis,  J. 


Note. —  As  to  liability  of  drawee  to  true 
owner  of  a  check  which  it  has  paid  on  a 
forged  indorsement,  see  annotation  follow- 
ing this  case,  post,  613,  and  references  there- 
in to  annotation  on  collateral  points. 
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21  Enc.  PI.  &  Pr.  902;  Thomas  v.  First  Nat. 

Bank,  101  Miss.  500,  39  L.R.A. (N.S.)  3.w, 

58  So.  478;  Brown  v.  People's  Nat.  Bank, 

170  Mich.  416,  40  L.R.A.(N.S.)  657,  136  >s. 

W.  506;  Bobbett  v.  Pinkett,  L.  R.  1  Exch. 

Div.  368,  45  L.  J.  E.\ch.  N.  S.  555,  34  L. 

T.  N.  S.  851,  24  Week.  Rep.  711;  First  Nat 

Bank  v.  Pease,  168  111.  40,  48  N.  E.  160; 

Robinson  v.  Bank  of  W^inslow,  42  Ind.  App. 

350,  85  N.  E.  793;  Hamilton  Nat.  Bank  v. 

Nye,   37   Ind.  App.  464,  117   Am.   St.  Rep. 

333,  77  N.  E.  295;  Chicago,  B.  &  Q.  R.  Co. 

V,  Burns,  61  Neb.  793,  86  N.  \V.  483;  Hen- 
derson Trust  Co.  V.  Ragan,  21  Ky.  L.  Rep. 

601,    52   S.    W.    848;    Vanbibber   &   Co.  v. 

Bank   of   Louisiana,   14   La.   Ann.   486,  74 

Am.  Dec.  442. 

A  bank  is  presumed  to  know  whether  an 

indorsement  is  or  is  not  genuine. 

Jackson  v.  National  Bank,  92  Tenn.  154, 

18  L.R.A.  663,  36  Am.  St.  Rep.  81,  20  S 

W.  802;  Russell  v.  First  Nat.  Bank,  2  Ala. 

App.  342,  56  So.  868. 

And  is  bound  at  its  peril   to  determine 

that  the  indorsement  is  authorized. 

McFadden  v.  Follrath,  114  Minn.  85,  37 

L.R.A.(N'.S.)    201,  130  N.  W.  542:   Ermen- 

trout  v.  Girard  F.  &  M.  Ins.  Co.  63  Muin. 

305,  30  L.R.A.   346,  56  Am.  St.  Rep.  481, 

65  N.  W.  635. 
Messrs.  Watson  &  Pasco,  for  defendant 

in  error: 

There  was, no  assignment  of  the  funds  of 

Virgin  &  Carter  by  tlie  check,  and  the  bank 

by  its  act  is  not  liable  as  an  acceptor. 

First  Nat.   Bank  v.  Whitman,  94  U.  S. 
343,  24  L.  ed.  229;  Howard  11.  Clark  &  Co. 

V.  Warren  Sav.  Bank,  31  Pa.  Super.  Ct. 
647;  J.  M.  Houston  Grocer  Co.  v.  Farmers' 
Bank,  71  Mo.  App.  132;  Lonier  v.  Siaie 
Sav.  Bank,  149  Mich.  483.  112  N.  W.  111!'; 
Rauch  V.  Bankers'  Nat.  Bank,  143  III. 
App.  625;  5  R.  C.  L.  489,  530,  531,  :)4.); 
Brady,  Bank  Checks,  ^*i  4,  136,  230;  Balti- 
more &  O.  R.  Co.  V.  First  Nat.  Bank,  \OrZ 
Va.  753,  47  S.  E.  837 ;  Elyria  Sav.  &  Bk-. 
Co.  V.  Walker  Bin  Co.  92  Ohio  St.  4U«), 
L.R.A.1016D,  433,  11 1  N.  E.  147,  Ann.  ta>, 
1917D,  1055;  Ifanna  v.  McCrory,  19  X,  M. 
183,  141  Pac.  006;  Ballen  v.  Bank  of  Krem- 
lin, 37  Okla.  112,  44  L.R.A. (N.S.)  621.  130 
Pac.  630;  Van  Buskirk  v.  State  Bank,  35 
Colo.  142,  117  Am.  St.  Rep.  182,  S3  Pac. 
778;  5  R.  C.  L.  518. 

The  hank  did  not  take  from  plaintiff's 
agent  by  negotiation. 

National  Bank  v.  Farmers  &  M.  Xat. 
Bank,  87  Neb.  841,  128  N.  W.  522;  State 
Bank  v.  First  Nat.  Bank,  87  Neb.  351,  29 
L.R.A.(N.8.)  100,  127  N.  W.  244;  Farmers 
&  M.  Bank  v.  Bank  of  Rut lier ford,  115  Tenn. 
64,  112  Am.  St.  Rep.  817.  88  S.  W.  039: 
Byles,  Bills,  11th  ed.  p.  334;  Morse,  Banks 
&  Bkg.  §  391,  p.  086;   Osborn  v.  Gheen,  5 
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3Iackey,  180,  affirmed  in  136  U.  S.  646,  34 
Led.  002,  10  Sup.  Ct.  Rep.  1072. 

The  bank  is  not  liable  in  trover  for  the 
amount  of  the  check  or  any  amount. 

First  Nat.  Bank  v.  Whitman,  94  TJ.  S. 
343,  24  L.  ed.  229;  King  v.  McConnell,  57 
Fla.  77,  49  So.  539;  Frome  v.  Dennis,  45 
X.  J.  L.  515;  2  Cooley,  Torts,  p.  877;  Bnr- 
ditt  V.  Hunt,  25  Me.  419,  43  Am.  Dei-.  289; 
Xanson  v.  .Tatob,  93  Mo.  331,  3  Am.  St. 
Kep.  531,  6  S.  W.  246;  Gurley  v.  Armslead, 
148  Mass.  267,  2  L.R.A.  80,  12  Am.  St.  Rep. 
oo3,  19  N.  E.  389;  Davis  v.  Hurt,  114  Ala. 
m,  21  So.  469;  Hill  v.  Hayes,  38  Conn. 
332;  .">  Cyc.  211;  Baltimore' &  0.  R.  Co. 
V.  First  Nat.  Bank,  102  Va.  753,  47  S.  E. 
'^'37:  l>onier  v.  State  Sav.  Bank,  149  Mich. 
4S3,  112  N.  W.  1119;  Elyria  Sav.  &  Bkg. 
Co.  v.  Walker  Bin  Co.  92  Ohio  St.  40t5, 
L.R.A.1918D,  433,  111  N.  E.  147,  Ann.  Cas. 
1017D,  1055;  Hanna  v.  McCrorj%  19  N.  M. 
183,  141  Pac.  996;  Sims  v.  American  Nat. 
Bank,  98  Ark.  1,  135  S.  W.  359;  National 
Bank  v.  Millard,  10  Wall.  152,  19  L.  ed. 
S<)7;  Brennan  v.  Merchants  &  Mfrs.'  Nat. 
Bank,  62  Mich.  343,  28  N.  W.  881. 

Ellis,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  error  sued  the  defendant 
in  error  in  the  circuit  court  for  Escambia 
county. 

The  declaration  contained  '  two  counts. 
The  first  count  alleged  in  substance  that  a 
freight  agent  of  the  plaintiff  at  Pensacola, 
named  W.  W.  Weekly,  received  from  the 
.igent  of  the  Atlantic  Compress  Company  a 
check  on  the  defendant's  bank  for  the  sum 
.'f  s?905,  payable  to  the  order  of  the  plain- 
tiff,  which  check  had  been  drawn  by  Virgin 
i  Carter  to  pay  a  debt  due  to  the  plaintiff 
by  them;  that  Weekly,  now  deceased,  in- 
dor>ed  the  check  by  writing  the  initials  of 
the  plaintiff  and  his  own  name  as  agent 
Uf'on  the  check  and  presented  the  same  to 
the  defendant  bank  for  payment;  that  the 
hank  paid  the  amount  of  the  check  to 
Weekly,  and  charged  the  same  to  the  ac- 
count of  Virgin  &  Carter,  and  returned  the 
•  heck  to  them;  that  Weekly  was  not  au- 
thorised by  the  plaintiff  to  indorse  or  col- 
lect the  check,  and  did  not  pay  over  to 
plaintiff  the  money  so  collected,  nor  has  the 
plaintiff  received  the  same  from  any  other 
source. 

The  second  count  was  for  money  had  and 
received. 

The   bank   demu'rrerd   to   the   declaration 
upon  the  following  grounds : 

"(1)   ITiat  the  said  declaration  states  no 
cause  of  action  against  tliis  defendant. 

"(2)    That  the  said  declaration   sets  up 
DO  sufficient  facts  to  show  any  liability  upon 
the  part  of  the  defendant. 
L.R.A.1918C. 


**(3)  That  the  said  declaration  does  not 
allege  that  the  said  W.  W.  Weeklv  had  no 
authority  to  collect  the  said  money. 

'*(4)  That  the  said  first  count  of  the 
declaration  does  not  allege  that  the  said 
W.  W.  Weeklv  liad  no  authority  to  indorse 
and/or  collect  the  said  checks. 

"(5)  That  the  said  declaration  does  not 
allege  that  the  said  W.  W.  W'eekly  had  no 
authority  to  receive  money  owing  to  the 
plaintiff. 

"(6)  That  the  said  count  of  the  declara- 
tion alleges  nothing  niore  than  that  the  said 
Weekly  received  the  money  and  embezzled 
the  same,  without  denying  the  authority  ot 
Weekly  to  receive. 

"(7)  There  is  nothing  alleged  in  the  dec- 
laration sufficient  to  show^  that  the  trans- 
action in  the  said  first  count  of  the  declara- 
tion referred  to  created  any  privity  between 
the  plaintiff  and  this  defendant,  or  created 
any  liability  on  the  part  of  this  defendant 
to  the  plaintiff,  not  docs  it  show  any  such 
contractual  relation  between  the  plaintiff 
and  the  defendant  as  to  authorize  the  plain- 
tiff to  maintain  an  action  against  the  de- 
fendant for  or  on  account  of  the  several 
matters  and  things  in  the  said  first  count 
of  the  declaration  set  up. 

*'(8)  That  it  does  not  appear  from  the 
allegations  of  the  said  first  count  of  the 
declaration  but  that  tlie  said  Weekly  ex- 
pended the  alleged  money  for  the  benefit  of 
the  plaintiff.  J 

"(9)  That  the  fact,  if  it  be  a  fact,  that 
the  said  Weekly  did  not  pay  over  to^  the 
plaintitr  the  said  money  in  the  said  first 
count  of  the  declaration  mentioned,  does  not 
create  any  liability  on  the  part  of  the  de- 
fendant to  the  plaintiff." 

The  demurrer  was  sustained:  and,  the 
plaintiff  withdrawing  the  second  count  and 
electing  to  stand  on  the  lirst  count,  a  judg- 
ment for  the  defendant  was  entered,  and 
the  plaintiff  took  a  writ  of  error.  The  er- 
rors assigned  are  that  the  court  erred  in 
sustaining  the  demurrer  and  in  entering 
jndgment  for  the  defendant. 

The  first  count  of  the  declaration  may 
be  considered  as  one  in  trover  for  the  con- 
version  of  a  check.  The  check  was  the  prop- 
erty of  the  plaintiff;  it  was  in  the  plain* 
tiff's  possession,  for  Weekly's  possession  was 
the  plaintiff's  possession;  it  was  taken  by 
the  defendant,  upon  wliom  it  was  drawn, 
and  the  proceeds  paid  to  a  j)er8on  who  had 
no  autliority  from  the  plaintiff  to  receive 
it;  the  account  of  tlie  drawer  was  charged 
with  the  amount  paid,  and  the  check  was 
returned  to  the  drawer.  It  was  unnecessary 
to  allege  a  demand  by  the  plaintiff  and  a 
refusal  by  the  defendant  to  return  the  check, 
because  the  allegations  of  the  declaration 
show  a  conversion.     1  Archbold,  Nisi  Prius. 
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540-553;  Robinson  v.  Hartridge,  13  Fla. 
501:  Anderson  v.  Agnevv,  38  Fla.  30,  20 
So.  766. 

The  transaction  as  set  forth  in  the  dec- 
laration would  support  a  count  for  money 
had  and  received.  Ihe  check  was  the  bank's 
authority  for  paying  to  the  plaintiff  from 
the  account  of  Virgin  &  Carter  the  amount 
of  money  named  in  the  check.  The  drawer 
of  the  check  had  the  necessary  funds  on 
deposit,  and  the  bank  was  solvent.  There- 
fore, when  the  bank  took  from  the  funds 
on  hand,  or  from  the  funds  of  Virgin  &. 
Carter  on  deposit,  the  amount  stated  in  the 
check,  it  had  in  its  possession  for  that  in- 
stant of  time  money  which  it  should  have 
paid  to  the  plaintiff;  but  the  bank  took  the 
responsibility  of  saying  that  a  payment  to 
Weekly  was  a  payment  to  the  plaintiff.  To 
hold  that  the  drawer  of  the  check  is  charged 
with  the  responsibility  of  seeing  that  the 
bank  pays  the  check  to  an  authorized  agent 
of  the  payee  after  the  drawer  has  delivered 
the  check  to  the  payee  is  to  unsettle  all 
transactions  in  which  checks  are  used  to 
pay  debts,  and  introduce  confusion  worse 
confounded  into  the  mercantile  and  busi- 
ness world. 

Virgin  &  Carter,  according  to  the  allega- 
tions of  the  declaration,  paid  their  debt  to 
ihe  plaintiff.  They  gave  a  check  to  the 
plaintiff  on  a  solvent  bank  in  which  they 
had  ample  funds.  That  the  bank  was  will- 
ing to  honor  the  check  when  presented  is 
shown  by  the  fact  that  it  did  pay  when  pre- 
sented. Under  these  circumstances  the  debt 
of  Virgin  &  Carter  was  paid.  '  If,  shortly 
after  the  bank  paid  the  check,  it  had  failed, 
would  the  loss  fall  upon  Virgin  &  Carter? 
'  The  declaration,  considered  from  a  com- 
mon-law standpoint,  is  somewhat  incom- 
plete or  informal,  and,  although  it  does  not 
•contain  the  words  of  the  statutory  form,  it 
contains  the  substance  without  prolixity. 
The  defendant  took  up  the  check  and  re- 
turned it  to  the  drawer  without  authority 
from  the  owner  to  do  so.  This  was  an  in- 
terference with  plaintiff's  property  and  con- 
stitutes a  conversion,  because,  when  the 
bank' undertook  to  return  the  check  to  the 
maker,  it  exercised  ownership  over  it.  The 
returned  check  was  used  as  a  voucher  or 
receipt  or  acquittance  of  the  defendant's 
obligation  to  the  drawer.  This  unauthor- 
ized act  of  ownership  deprived  the  plaintiff 
of  the  use  and  possession  of  the  check. 

Lord  Ellenborough,  Ch.  J.,  said:  It  might 
be  a  hardship  upon  the  defendant,  but  that 
by  law  "a  person  is  guilty  of  a  conversion 
who  intermeddles  with  my  property  and 
disposes  of  it;  and  it  is  no  answer  that  he 
acted  under  authority  of  another  who  had 
himself  no  authority  to  dispose  of  it. 
L.R.A.1918C. 


»» 


Stephens  v.  Elwall,  4  Maule  ft  S.  259,  105 
Eng.  Reprint,  830. 

Trover  lies  for  all  personal  chattels,  bank 
notes,  bills  of  exchange,  and  other  negotia- 
ble instruments.  1  Archbold,  Kisi  Prius, 
p.  551. 

The  question  presented  by  the  declara- 
tion seems  to  us  to  be  similar  in  all  re- 
spects to  that  presented  in  Bristol  Knife 
Co.  v.  First  Nat.  Bank,  41  Conn.  421,  19 
Am.  Rep.  517,  and  would  even  answer  the 
objections  raised  by  the  dissenting  opinion 
in  that  case.  The  facts  were  as  follows: 
The  Bristol  Knife  Company  was  a  corpora- 
tion; one  of  its  customers,  named  Myers 
sent  to  the  company  a  check  drawn  by  Hop- 
per on  the  Security  Bank  in  payment  of  a 
debt.  The  Bristol  Knife  Company  indorsed 
the  check  to  the  First  National  Bank,  and 
sent  it  by  a  messenger,  the  brother  of  the 
president  of  the  Knife  Company,  to  the 
First  National  Bank  at  Hartford  for  de- 
posit. The  messenger  destroyed  the  deposit 
slip,  presented  the  check  at  the  bank,  and 
stated  that  he  wanted  currency  for  it,  at> 
the  ''company  wanted  to  pay  off  its  hands." 
The  currency  was  paid  to  the  messenger, 
who  absconded.  The  court  held  the  bank 
liable  in  assumpsit.  Two  judges  dissented, 
upon  the  grounds  that  the  plaintiffs  were 
the  primary  cause  of  the  fraud,  because  the 
messenger  was  their  special  agent  for  the 
purpose  of  delivering  the  check  to  the  de- 
fendant as  a  deposit. 

The  court,  speaking  through  Mr,  Justice 
Loomis,  said:  "The  principles  that  control 
this  case  are  not  to  be  found  in  anv  distinc- 
tion  between  special  and  restrictive  indorse- 
ments of  negotiable  paper,  nor  in  any  view 
of  the  rights  of  bona  fide  holders  or  pur- 
chasers of  such  paper.  The  record  shows 
that  the  defendants  put  no  faith  in  any  title 
which  the  holder  of  the  check  had  or  as- 
sumed to  have;  hence  their  position  is  not 
like  that  of  a  bona  lide  purchaser  of  negoti- 
able paper  from  a  holder  clothed  with  the 
apparent  legal  title.  The  holder  in  this 
case  not  only  made  no  pretense  of  title,  but 
openly  professed  to  act  only  in  behalf  of  the 
plaintiffs.  The  defendants  well  knew  that 
the  check  was  the  property  of  the  plaintiffs, 
that  the  transaction  was  wholly  with  them, 
and  that  they  must  account  to  them  for  the 
avails.  It  is  found  that  the  defendants  have 
collected  the  full  amount  of  the  check;  but 
have  they  ever  accounted  to  the  plaintiff* 
for  the  same?  It  is  conceded  that  they 
paid  the  amount  of  the  check  to  the  messen- 
ger who  brought  it  to  tlie  bank,  and  the 
question  is  whether  such  payment,  in  legH 
effect,  is  a  payment  to  the  plaintiffs?  The 
whole  case  resolves  itself  into  a  mere  que^ 
tion  of  agency." 

In  the  case  at  bar  it  cannot  be  assumed 
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that  Weekly    had    authority    to    take    the 
check  to  the  bank  for  deposit  to  the  credit 
of  the  plaintiff.     Certainly  he  had  no  aii- 
ihority  to  indorse  the  check  for  the  plaintiff 
and  receive  the  proceeds,  for  that  is  admit- 
ted by  the  demurrer.     Therefore  the  bank, 
and  no  one  else,  assumed  the  responsibility 
of  dealing  with  Weekly   as  the   plaintiff's 
agent.    The  drawers  of  the  check  were  not 
at  fault,     because  they  made  it  payable  to 
the  plaintiffs  order;   the  plaintiff  was  not 
at  fault,  for  it  had  given  Weekly  no  such 
rommission  as  he  undertook.    His  authority 
as   the    plaintiff's    agent    ceased    when,    as 
freight  agent,  he  received  the  check  from 
the  makers,  as  we  construe  the  declaration. 
I'nder  the   circumstances  of  this   case,   as 
shown  bv  the  declaration,  the  liability  of 
Virgin  &   Carter  upon   the   account   which 
they  owed  to  the  plaintifT,  and  to  pay  which 
they  sent  the  check,  would  seem  to  be  dis- 
charged.    There  would  seem  to  be  no  suf- 
ficient reason  for  holding  Virgin  &  Carter 
responsible  for  the  dishonesty  of  the  plain- 
tiffs agent,  whom  it  had  designated  to  re- 
ceive the  check.     As  between  the  plaintiff 
and  the  makers  of  the  check,  the  loss,  if  any, 
should  fall  upon  the  party  more  directly  re- 
sponsible  for,   and  having   control   of,   the 
agent  whose  dishonesty  occasioned  it.     See 
McFadden   v.   Follrath,    114   Minn.    85,   37 
L.R.A.  (X.S.)  201,  130  N.  W.  542;  Burstein 
r.  Sullivan,  134  App.  Div.  623,  110  N.  Y. 
Supp.  317.    The  case  is  somewhat  analogous 
to  those  in  which  a  check  payable  to  one 
perrioii  is  presented  for  payment  by  another 
I>eriM)n  of  the  same  name.     As  between  the 
|)ayee  and  the  bank  paying  the  check,  the 
loss  falls  upon  the  latter.    Thomas  v.  First^ 
Xat.  Bank,  101  Miss.  500,  39  L.R.A.  (N.S.)' 
355,  58  So.  478;  Indiana  Nat.  Bank  v.  Holts- 
claw,  98  Ind.  85;  7  C.  J.  693,  note,  1. 

In  the  Indiana  case  the  court  held  that 
the  unauthorized  indorsement  of  the  check 
conferred  no  title,  and  in  contemplation  of 
law  the  check  remained  untransferred,  and 
in  this  condition  was  subject  to  plaintiff's 
acceptance,  for  whom  it  was  intended,  but 
^as  sent  to  the  wrong  address.    So  the  un- 


'  authorized  indorsement  of  the  check  in  this 
case  conferred  no  title,  neither  did  its  de- 
livery; but  the  defendant  nevertheless  has 
undertaken  to  dispose  of  it  as  its  own  by 
.  charging  it  to  the  drawers'  account  and  re- 
turning it  to  them. 

The  rule  is  M'ell  establifshed  that  a  banker 
on  whom  a  check  is  drawn  must  ascertain 
at  his  peril  the  identity  of  the  person  named 
in  it  as  payee;  but  it  doe!»  not  apply  in  this 
case.  There  was  no  question  as  to  the  iden- 
tity of  the  payee,  nor  was  payment  made  up- 
on a  forged  instrument.  The  bank  simply 
assumed  the  sole  responsibility  of  treating 
Weekly  as  the  agent  of  the  plaintiff,  with 
authority  to  indorse  its  name  upon  checks 
and  collect  the  proceeds.  It  was  guilty  of 
negligence  for  which  no  one  other  than  it- 
self was  responsible.  It  committed  a  wrong 
for  which  it  is  answerable  in  damages, — a 
wrong  to  which  it  cannot  be  said  that  either 
the  drawers  or  payee  were  parties. 

The  section  in  the  Xegotiable  Instruments 
Law  providing  that  a  check  of  itself  does  not 
operate  as  an  assignment  of  any  part  of  the 
funds  to  the  credit  of  the  drawer  with 
the  bank,  and  that  the  bank  is  not  liable  to 
the  holder  unless  and  until  it  accepts  or  cer- 
tifies the  check  (Gen.  Stat.  §  3098),  does  not 
apply-  The  plaintiff  is  not  suing  the  bank 
for  breach  of  a  contract  in  not  paying  the 
check.  It  is  suing  the  bank  because  the 
latter  has  undertaken  to  exercise  ownership 
over  a  check  which  belonged  to  the  plaintiff 
without  its  authority, — because  the  bank 
had  in  its  possession  funds,  the  proceeds  of 
the  check,  which  it  should  have  paid  to  the 
plaintiff,  but  negligently  failed  to  do  so. 

We  think  there  is  nothing  in  the  point 
that  the  damages  in  this  case  would  be 
merely  nominal;  and,  if  nominal  damages 
only  were  claimed,  the  case  would  not  be 
within  the  jurisdiction  of  the  court. 

The  order  sustaining  the  demurrer  to  the 
declaration  was  error,  for  which  the  judg- 
ment is  reversed. 

Browne,  Ch.  J.,  and  ^liltfleld,  Taylor, 
and  West,  JJ.,  concur. 


Annotation— Liability  of  drawee  to  true  owner  of  i 

paid  on  a  forged  indortenienL 


hk  Keaeral. 

On  payment  of  check  to  unauthorized 
person  by  drawee  as  barring  action 
against  drawer  by  payee  on  claim  for 
which  check  was  given,  see  37  L.R.A. 
(X.S.)  201. 

Various  questions  between  the  drawer 
and  drawee,  arising  out  of  the  payment 
^>y  the  latter  of  a  check  upon  a  forged 
or  unauthorized  indorsement,  are  treated 
J'.R.A.lf}j8C. 


in  notes  cited  in  L.R.A.  Indexes  under 
the  title  "Banks." 

When  the  payee  or  holder  of  a  check 
sues  the  drawee  bank  upon  the  check,  he 
generally  finds  great  difficulty  in  getting 
away  from  the  principle  that  there  is  no 
privity  of  contract  between  the  parties. 
The  rule  that  he  cannot  recover  upon 
the  check,  since  the  extensive  adoption 
of  the  Negotiable  Instrument  Aet,  has 


C14 


ANNO.— BANKS— CHKCK  PAID  OX  FORGED  INDORSEAIENX. 


to  Ballard  v.  Home  Nat.  Bank,  L.R.A. 
become  practically  universal.  See  note 
1916C,  161,  covering  this  question.  In 
order  that  there  may  be  a  recovery, 
where  the  drawee  has  paid  the  check  on 
an  unauthorized  indorsement,  there  must 
be  something  arising  out  of  the  facts  or 
the  form  of  action  that  will  enable  the 
payee  to  avoid  the  force  of  this  gen- 
eral rule.  When  his  action  is  against 
an  intermediary  bank, — a  bank  that  has 
cashed  the  check  on  a  forged  indorse- 
ment and  collected  it, — he  does  not  meet 
this  difficulty  for  the  reason  that  he  must 
«ue  for  the  cheek  or  for  the  proceeds 
rather  than  upo7$  the  check.  See  cases 
cited  in  note  to  United  States  Portland 
Cement  Co.  v.  United  States  Nat.  Bank, 
L.R.A.1917A,  148. 

When  the  drawee  bank  has  cashed  a 
check  on  a  forged  indorsement  and 
charged  the  amount  against  the  drawer's 
account,  some  courts  have  permitted  a 
recovery  by  the  injured  holder  on  the 
theory  that  such  action  by  the  bank  con- 
stitutes an  acceptance,  which,  of  course, 
creates  privity  of  contract  and  takes  the 
case  out  of  the  rule  already  stated ;  while 
others  deny  that  such  acts  amount  to  an 
acceptance,  and  refuse  to  permit  a  re- 
covery. See  eases  cited  in  L.R.A.1916C, 
pages  181,  182. 

Tbe  theory  of  acoeptance. 

Louisville  &  N.  R.  Co.  v.  Citizens  & 
People's  Nat.  Bank,  ante,  610,  was  not 
argued  or  decided  upon  the  theory  of 
acceptance.  Counsel  for  the  plaintiff 
freely  admitted  that  pa\ing  the  check 
on  an  unauthorized  indorsement  did  not  ' 
constitute  an  acceptance  of  the  check, 
in  view  of  the  Negotiable  Instrument 
Act,  which  provides  that  an  acceptance 
must  be  in  writing.  Practically  all  of 
the  cases  in  which  the  decision  turned 
upon  this  theory  have  been  cited  in  the 
L.R.A.  note  last  above  cited.  Hence 
only  a  few  such  cases  are  here  cited  for 
the  purpose  of  comparison. 

The  court,  in  Louisville  &  N.  R.  Co. 
V.  Citizens  &  People's  Nat.  Bank,  ap- 
parently makes  a  distinction  between  a 
check  paid  upon  a  forged  indorsenLent 
and  one  paid  upon  an  unauthorized  in- 
dorsement. Of  course,  in  the  latter  case 
the  bank  knows  that  it  is  not  paying  the 
money  to  the  payee  in  person,  and  in 
that  respect  it  may  be  more  blamable; 
but  it  is  difficult  to  see  how  that  fact 
alone  either  helps  or  hinders  the  holder 
to  maintain  an  action  without  privity  of  k 
contract.  Some  of  the  cases  cited  in  the 
notes  already  referred  to,  notably  First 
Nat.  Bank  v.  Whitman  (1877)  94  U.  S. 
L.R.A.1918C. 


343,  24  L.  ed.  229,  involved  unauthorized 
indorsements,  but  they  were  tried  and 
decided  upon  the  theory  that  payment 
of  the  check  and  charging  it  against  the 
drawer  did  or  did  not  constitute  an  ac- 
ceptance. 

Both  J.  M.  Houston  Grocer  Co.  v. 
Farmers'  Bank  (1897)  71  Mo.  App.  132, 
and  Jackson  v.  National  Bank  (1893)  92 
Tenn.  154,  18  L.R.A.  663,  36  Am.  St. 
Rep.  81,  20  S.  W.  802,  are  cases  of  this 
kind,  the  one  holding  that  payment  with 
settlement  of  drawer's  account  is  not 
sufficient  to  constitute  an  acceptance 
where  the  indorsement  was  not  author- 
ized, and  the  other  holding  that  it  is 
sufficient.  And  see  other  cases  cited  in 
the  earlier  note. 

In  Illinois,  under  the  rule  which  once 
prevailed  there,  that  the  payee  of  a 
check  can  maintain  an  action  against 
the  drawee  bank  for  the  amount  thereof, 
provided  that  the  drawer  has,  at  the 
time  of  presentation,  sufficient  funds  on 
deposit  to  pay  the  check  (see  cases  cited 
in  L.R.A.1916C,  p.  169),  the  payment  of 
a  check  upon  an  unauthorized  indorse- 
ment did  not  relieve  the  bank  of  liabil- 
ity to  the  true  holder  thereof.  Com- 
mercial  Nat.  Bank  v.  Lincoln  Fuel  Co. 
(1896)  67  Hi.  App.  166;  T.  M.  Sinclair 
&  Co.  V.  (S^oodell  (1901)  93  IlL  App.  592. 
But  the  plaintiff  was  obliged  to  prove 
that  the  bank  had  sufficient  of  the  draw- 
er's funds  to  pay  the  checks  at  the  time 
they  were  presented  by  the  true  holder, 
and  the  fact  that  the  bank  paid  the 
checks  to  a  stranger  is  not  sufficient 
proof  that  it  had,  even  at  that 
time,  funds  belonging  to  the  drawer. 
Ranch  v.  Banker'  Nat.  Bank  (1908) 
143  IlL  App.  625.  It  appears  by 
the  opinion  in  this  case  that  the  Nego- 
tiable Instrument  Act  was  adopted  in 
Illinois  before  the  decision,  but  did  not 
influence  the  decision  for  the  reason 
that  all  the  transactions  took  place  be- 
fore its  enactment. 

Money  had  and  reoeived. 

It  has  been  held  that  an  aetion  for 
ir.tiney  had  and  received  cannot  be  main- 
tained by  the  true  payee  of  a  check 
against  the  drawee  bank  that  has  paid 
the  check  upon  an  unauthorized  indorse- 
ment and  charged  the  same  to  the  draw- 
er's account.  Freeman  v.  Savannah 
Bank-&  T.  Co.  (1891)  88  Ga.  252,  14  S. 
E.  577  (the  court  in  this  case  merely  fol- 
lowed the  Whitman  Case  (U.  S.)  supra, 
so  that  it  perhaps  turned  upon  the  ac- 
ceptance theory,  without  regard  to  the 
form  of   the   action) ;   Lonier  v.  State 


ANNO.— BANKS— CHECK  PAID  ON  FORGED  INDORSEMENT. 


615 


Sav.  Bank  (1907)  149  llich.  483,  112  N. 
W.  1119. 

Action  for  conTeriion. 

The  drawee  bank  that  cashes  a  check 
upon  an  unauthorized  indorsement  is 
liable  in  an  action  for  conversion  to  the 
true  payee  who  has  received  no  benefit 
from  the  proceeds.  Burstein  v.  People's 
Trust  Co.  (1911)  143  App.  Div.  165,  127 
N.  y.  Supp.  1092 ;  Schnabel  v.  Hanover 
Xat.  Bank  (1912)  78  Misc.  35,  137  N.  Y. 
Supp.  727;  Louisville  &  N.  R.  Co.  v. 
Citizens  &  People's  Nat.  Bank,  ante, 
610.  And  see  cases  cited-  under  the  fol- 
lowing heading. 

In  New  York  Brick  &  Paving  Co.  v. 
Bronx  Borough  Bank  (1903)  42  Misc.  31, 
8.5  N.  Y.  Supp.  557,  affirmed  in  (1905) 
105  App.  Div.  623,  94  N.  Y.  Supp.  1157, 
which  is  affirmed  in  (1906)  186  N.  Y. 
559,  79  N.  E.  1112,  an  action  by  the 
payee  of  the  check  against  the  drawee 
bank  for  conversion  was  dismissed  where 
the  defendant  had  paid  on  an  unauthor- 
ized indorsement,  but  it  appeared  that 
the  payee  had  received  full  benefit  of  the 
proceeds.  It  was  held  that  under  such 
circumstances  the  mere  irregularity 
would  not  make  the  bank  liable,  since 
no  one  was  injured  thereby. 

Form  of  aotion  not  considered* 

In  several  eases,  the  eourta,  without 
indicating  the  theory  or  discussing  the 
form  of  action,  have  held  that  the 
drawee  bank  is  liable  to  the  true  payee 
where  it  pays  the  oheck  on  an  unauthor- 
ized or  forged  indorsement.  Whether 
these  cases  were  deeided  upon  the  theory 
of  conversion  or  not,  safe  practice  would 
appear  to  require  some  form  of  action 
that  will  permit  a  decision  on  that 
theorv.     Also  see  eases  cited  in  note  to 


A.  Blum,  Jr.'s  Sons  v.  Whipple,  13 
L.R.A.(N.S.)  211,  in  this  connection. 

An  action  can  be  maintained  by  the 
true  payee  of  a  check  against  the  drawee 
bank  that  has  paid  it  upon  an  unauthor- 
ized indorsement.  Robinson  v.  Bank  of 
Winslow  (1908)  42  Ind.  App.  350,  85 
N.  E.  793 ;  Vanbibber  v.  Bank  of  Louis- 
iana (1869)  14  La.  Ann.  486,  74  Am.  Dec. 
442;  William  Deering  &  Co.  v.  Kelso 
(1898)  74  Minn.  41,  73  Am.  St.  Rep. 
324,  76  N.  W.  792;  Dispatch  Printing? 
Co.  v.  National  Bank  (1910)  109  Minn. 
440,  50  L.R.A.(N.S.)  74,  124  N.  W.  236 
(the  point  assumed);  McFadden  v.  Foil- 
rath  (1911)  114  Minn.  85,  37  L.R.A. 
(N.S.)  201,  130  N.  W.  542.  See  also 
note  to  United  States  Portland  Cement 
Co.  v.  United  States  Nat.  Bank,  L.R.A. 
1917A,  145,  citing  some  cases  where  the 
action  was  against  an  intermediary 
bank. 

Bristol  Knife  Co.  v.  First  Nat.  Bank 
(1874)  41  Oonn.  421,  19  Am.  Rep.  517, 
discussed  by  the  court  in  Lottisville  & 
N.  R.  Co.  v.  Citizens  &  Peopt-e's  Nat. 
Bakk,  ante,  610,  may  be  distinguished 
from  cases  that  come  more  directly  with- 
in the  scope  of  this  annotation  by  the 
fact  that  there  was  no  unauthorized  in- 
dorsement of  the  check.  The  check  was 
properly  indorsed  by  one  having  the  au- 
thority to  indorse  it,  placed  in  an  en- 
velop with  a  deposit  slip,  and  sent  by 
messenger  to  the  bank  for  deposit.  The 
messenger  presented  only  the  cheek  and 
called  for  the  cash.  The  only  question 
was  whether  his  possession  of  the  check, 
properly  indorsed,  was  sufficient  evi- 
dence of  his  authority  to  receive  the 
cash,  which  the  bank  knew  belonged  to 
the  payee.  J.  W.  M. 
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(—  Ky.  — ,  199  S.  VV.  613.) 

Limitation  of  actions  —  claim  against 

heir  —  right  of  estate. 

An  heir  cannot,  .in  the  settlement  of  a 
decedent's  estate,  be  charged  with  a  claim 


against  him  for  money  advanced  by  the 
ancestor  as  surety  to  paV  a  note  of  the  heir, 
if  the  claim  is  barred  by  the  Statute  of 
Limitations. 

For  other  casea,  see  BiKeeatore  and  AdrrUniS' 
traiora,  IV.  c,  5,  in  Dig,  1--52  N.  8, 

(January  10,  1918.) 

APPEAL  by  plaintiffs  from  an  order  of 
the  Circuit  Court  for  Favette  Coiintv 

ft  m. 

sustaining  a  demurrer  to  and  dismissing  a 


Note. —  As  to  duty  of  debtor  to  accoimt 
for  statute-barred  debt  before  participating 
in  estate  of  creditor,  see  annotation  follow- 
ing this  case,  post.  619. 

As  to  the  right  to  deduct  an  indebtedness 
-owiiiff  to   remote   ancestor  by   predeceased 
immediate  ancestors,  see  note  to  Adams  v. 
Yancey,  47  L.R.A.(N.S.)   1026. 
L,R,A.1918C. 


As  to  whether  the  indebtedness  of  an  heir 
to  the  estate  may  be  treated  as  a  counter- 
claim or  set-off  against  his  distributive 
share  in  proceeds  of  realty,  see  note  to 
Marvin  v.  Bowlby,  4  L.R.A.(N.S.)   189. 
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petition  filed  to  settle  the  estate  of  plain* 
tiflV  decedept,  and  to  set  off  an  indebtedness 
of  one  of  the  defendant  heirs  against  his 
distributiye  share  in  the  estate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

A{r.  J.  S.  liUHcher,  for  appellant: 

An  indebtedness  barred  by  the  Statute  of 
Limitations,  which  is  due  the  estate  by  a 
distributee,  may  be  offset  by  the  adminis- 
trator by  the  application  of  the  intereet  of 
the  distributee  to  the  liquidation  of  the  in- 
debtedness. 

Boiigere  Succession,  28  La.  Ann.  743; 
He  Bogart,  28  Hun,  466 ;  Rogers  v.  Murdock, 
45  Hun,  30. 

The  personal  representative  has  an  equita- 
ble lien  upon  the  assets  of  the  decedent. 

Rogers  v.  Murdock,  supra:  Smith  v. 
Kearney,  2  Barb.  Ch.  533;  Brown  v.  Mat- 
tingly,  91  Ky.  275,  15  S.  VV.  353;  Water- 
man, Set-Off,  p.  234. 

The  English  rule  is  that  an  indebtedness 
due  the  estate  by  the  distributee,  although 
the  collection  thereof  is  barred  by  the  Stat- 
ute of  Limitations,  may  be  used  to  offset  the 
distributee's  interest  in  the  estate. 

2  Williams,  Exrs.  p.  619;  Courtenay  \. 
Williams,  3  Hare,  539,  67  Eng.  Reprint,  494, 
13  L.  J.  Ch.  X.  S.  461,  8  Jur.  844;  Rose  v. 
Gould,  15  Beav.  189,  51  Eng.  Reprint,  509, 
21  L.  J.  Ch.  N.  S.  360;  Coates  v.  Coates,  33 
Beav.  249,  65  Eng.  Reprint,  363,  33  L.  J.  Ch. 
N.  S.  448,  10  Jur.  X.  S.  532,  9  L.  T.  X.  S. 
795,  12  Week.  Rep.  634;  Campbell  v.  Gra- 
ham, 1  Rubs.  Jt  M.  453,  39  Eng.  Reprint, 
175,  9  L.  J,  Ch.  234. 

In  Williams  v.  Gilchrist,  3  Bibb.  49,  and 
in  Gilchrist  v.  Williams,  3  A.  K.  Marsh.  235, 
it  was  held  that  a  set-off,  if  barred,  would 
not  be  asserted  in  defense  to  a  cause  of  ac- 
tion, but  the  court  seems  to  have  departed 
from  that  ruling  in  the  cases  of  Xall  v. 
Farmers'  Bank,  5  Ky.  L.  Rep.  122,  abstract; 
Hudd  v.  Anderson,  12  Ky.  L.  Rep.  489,  14  S. 
W.  340;  Edwards  v.  iXIcKinsev,  14  Kv.  L. 
Rep.  925,  abstract;  Grover  v.  Tingle,  21  Ky. 
L.  Rep.  885,  53  S.  W.  281 ;  Aultmah  &  T.  Co. 
v.  Mead,  121  Ky.  241,  123  Am.  St.  Rep.  193, 
80  S.  W.  137. 

Mr.  J.  Pelliam  Johnston,  for  appellee 
George  C.  Stahel: 

An  administrator  cannot  set  off  an  in- 
debtedness owing  by  a  distributee  to  the  in- 
testate, which  was  barred  by  the  Statute  of 
Limitations  in  the  lifetime  of  the  intestate, 
against  the  distributee's  share  of  the  estate. 

Allen  T.  Edwards,  136  Mass.  138:  Holt  y. 
Libby,  80  Me.  329, 14  Atl.  201 ;  Reed  v.  Mar- 
shall,  90  Pa.  345;  Milne's  Appeal,  99  Pa. 
483;  Light's  Estate,  136  Pa.  211,  20  Atl. 
536,  537;  Richardson  v.  Keel.  7  Lea,  74; 
Boden  v.  Mier,  71  Xeb.  701,  98  X.  W.  701; 
Kimball  v.  Scribner,  174  App.  Div.  845,  161 
N.  Y.  Supp.  511;  W^illiams  v.  (Gilchrist,  3 
L.R.A.1918C. 


Bibb,  49;    Gilchrist  y.  Williams,  3  A.  K. 
Marsh.  235. 

The  English  doctrine,  being  based  on  a 
rule  of  English  chancery,  does  not  apply 
where  the  distributee  may  maintain  an  ac- 
tion  at  law  to  recover  his  distributive  share, 
as  in  Kentucky. 

Courtenay  v.  Williams,  3  Hare,  539,  67 
Eng.  Reprint,  494,  13  L.  J.  Ch.  N.  S.  461,  8 
Jur.  844. 

A  distributee's  claim  to  his  share  of  an 
estate  is  a  legal,  not  an  equitaUe,  right,  and 
the  relation  between  him  and  the  admiuU- 
trator  being  that  of  creditor  and  debtor,  the 
Statute  of  Limitations  can  be  pleaded  as  a 
bar  to  the  effort  of  the  administrator  to 
retain  in  his  hands  the  distributee's  shan*. 
in  satisfaction  of  an  indebtedness  of  the  dis- 
tributee to  the  intestate. 

Allen  V.  Edwards,  136  Mass.  138:  Holt 
v.  Libby,  80  Me.  329,  14  Atl.  201 ;  Reed  v 
Marshall,  90  Pa.  345;  Milne^s  Appeal,  99 
Pa.  483;  Light's  Estate,  136  Pa.  211.  20 
Atl.  536,  537:  Richardson  v.  Keel,  7  Lea, 
74;  Boden  v.  Mier,  71  Xeb.  701,  98  X.  W. 
701;  Rogers  v.  Murdock,  45  Htm,  30:  Smith 
V.  Kearney,  2  Barb.  Ch.  533:  Kimliall  v. 
Scribner,  174  App.  Div.  845,  161  N.  Y.  Supp 
511. 

Messrs.  Hunt  &  Bush  for  other  appel 
lees. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

There  is  one  question  of  law  presented 
by  this  record,  and  it  is  this:  In  the  set- 
tlement of  the  estate  of  a  decedent,  can 
one  of  the  heirs  be  charged  with  a  dehi 
due  by  him  to  the  decedent  that  is  barred 
by  limitation?  It  comes  up  oa  this  state 
of  facts:  Charlotte  Stahel,  in  April,  1893. 
was  compelled  to  and  did  pay  a  note  for 
11,000  on  which  ^e  was  the  surety  of  her 
son,  George  C.  Stahel.  In  1916  Mrs.  Stahel 
died  intestate,  and  after  her  death  one  of 
her  children  brought  a  suit  to  settle  her 
estate.  In  this  suit  it  was  charged,  snd 
stands  admitted,  that  Mrs.  Stahel  paid,  ihi 
der  the  circumstances  stated,  the  $1.CMH» 
note,  and  it  was  sought  to  set  off"  this  sum, 
with  interest  from  the  date  of  its  pav 
ment,  against  the  distributive  share  of 
George  C.  Stahel  in  the  estate  of  his  mother. 
George  C.  Stahel  for  defense  relied  alone 
on  the  Statute  of  Limitation  in  such  cax^ 
made  and  provided,  and  the  lower  court 
held  that  the  plea  of  the  statute  presented 
a  good  defense,  and  from  that  judgment 
this  appeal  is  prosecuted  by  Emma  Luscher, 
a  daughter  of  Mrs.  Stahel,  who  was  plain- 
tiff in  the  suit  below. 

It  is  admitted  by  counsel  for  Kmma 
Luscher,  the  appellant,  that  as  Mrs.  Stahel 
paid  this  $1,000  note  in  tlie  ordinary  course 
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of  her  liability  as  a  sarctj,  an  action  by 
her,  if  she  were  living,  to  recover  the 
amount  so  paid  from  George  C.  Stahel, 
would  be  barred  if  it  had  been  brought  when 
tJiis  suit  was  begun.  But  it  is  said  that 
in  a  suit  to  settle  the  estate  of  a  person 
«ho  dies  intestate,  or  in  the  settlement  of 
an  estate  without  a  suit,  the  Statute  of 
Limitation  does  not  run  against  a  debt  or 
demand  due  by  one  of  the  heirs  or  dis- 
tributees to  the  intestate,  and  that  there 
may  be  deducted  at  any  time  from  the  share 
of  the  estate  to  which  the  heir  would  be 
entitled  to  the  amount  of  the  debt  or  de- 
mand due  by  him  to  the  intestate  at  the 
time  of  her  death.  So  far  as  our  investiga- 
tion, which  has  been  much  aided  by  that 
of  counsel  in  this  case,  goes,  this  question 
is  a  new  one  in  this  state,  and,  curiously 
enough,  there  are  not  many  decisions  of 
other  courts  directly  in  point. 

If  the  sum  paid  by  Mrs.  Stahel  for  her 
son  could  be  treated  as  an  advancement, 
there  could  be  no  question  that  the  son 
should  be  charged  with  it  in  the  distribu- 
tion of  his  mother's  estate,  because  §  1407 
of  the  Kentucky  Statutes  provides,  in  part, 
that,  **any  real  or  personal  property  or 
money,  given  or  devised  by  a  parent  or 
grandparent  to  a  descendant,  shall  be 
charged  to  the  descendant  or  those  claim- 
ing through  him  in  the  division  and  dis- 
tribution of  the  undevised  estate  of  the 
parent  or  grand  parent:  and  such  party 
shall  reoeive  nothing  further  therefrom  un- 
til the  other  descendants  are  made  propor- 
tionately equal  with  him,  according  to  his 
de<icendable  and  distributable  share  of  the 
whole  estate,  real  and  personal,  devised  and 
undevised." 

There  is,  however,  no  contention  that  this 
indebtedness  should  be  treated  as  an  ad- 
Taiieement  within  the  meaning  of  the  stat- 
ute. On  the  contrary,  it  is  affirmatively 
admitted  that  when  Mrs.  Stahel  became  lia- 
ble as  suretv  on  the  note  of  her  son,  and 
afterwards  was  obliged  to  and  did  pay  the 
note,  the  ordinary  relation  of  creditor  and 
debtor  was  thereby  established  between  her 
and  her  son,  and  that  she  simply  had  a 
claim  against  him  for  the  amount  paid  as 
his  suretv,  the  collection  of  which  she 
might  have  enforced  in  the  same  manner 
that  she  could  have  enforced  the  collection 
of  any  other  indebtedness.  There  being 
then  no  attempt  to  treat  the  matter  as  an 
advancement,  and  no  evidence  in  the  record 
on  this  subject,  as  the  case  went  off  on  de- 
murrer, the  question  recurs:  Should  the 
amount  paid  by  the  mother  as  surety,  with 
interest  thereon  from  date  of  payment,  be 
deducted  from  the  distributable  share  of 
Oeorge  Stahel  in  the  estate  of  his  mother, 
although  it  was  admittedly  barred  by  the 
L.R.A.1918C. 


Statute  of  Limitation  applicable  to  sueb 
demands,  at  the  time  of  her  death?  Of 
course,  if  this  indebtedness  had  not  been 
barred  bv  the  statute  there  would  be  no  dif- 
ficulty  in  the  way  of  setting  it  off  against 
his  distributable  share. 

Section  2514  of  the  Kentucky  Statutes, 
fixing  the  period  in  which  certain  actions 
must  be  brought  at  fifteen  years  from  the 
date  of  their  accrual,  and  §  2515,  fixing 
five  years  as  the  time  when  certain  actions 
must  he  l)rought  after  their  accrual,  are 
Mubstantiallv  the  same  in  so  far  as  the  na- 
ture  of  the  bar  interposed  by  the  statute 
is  concerned,  although  a  different  period  of 
time  is  fixed  and  the  sections  apply  to  dif- 
ferent stalM  of  cases.  Joyce  v.  Joyce,  1 
Bush,  474.  It  is  therefore  not  material 
which  one  should  be  applied  here;  and  as 
the  cause  of  action  in  Mrs.  Stahel  to  re- 
cover the  amount  paid  as  surety  accrued 
when  she  paid  the  debt,  which  was  more 
than  fifteen  years  before  her  death,  we  mar. 
for  the  purposes  of  the  case,  look  to  §  2514, 
which  provides,  in  part,  that,  "civil  actions, 
other  than  those  for  the  recovery  of  real 
property,  shall  be  commenced  within  the 
following  periods  after  the  cause  of  action 
has  accrued,  and  not  after:  .  .  .  Upon 
a  bond  or  obligation  for  the  payment  of 
money  or  property,  or  for  the  performance 
of  any  undertaking,  shall  be  commenced 
within  fifteen  years  after  the  cause  of  ac- 
tion first  accrued." 

But  the  argument  is  made  that  this  stat- 
ute merely  precludes  the  maintenance  ol  an 
action  for  aflirmative  relief  if  it  is  sot 
brought  within  the  prescribed  time,  but 
does  not  operate  to  defeat  the  assertion  of 
a  claim  by  the  estate  of  an  intestate  again sit 
a  distributee  for  the  purpose  of  defeating; 
or  reducing  the  right  of  the  distributee  to 
participate  in  the  estate,  because,  as  said 
by  counsel  for  the  estate,  this  character  of 
relief  is  negative  in  its  nature  and  not  em- 
braced by  the  statute,  which  does  not  put 
an  obstacle  in  the  way  of  the  estate's  re- 
taining  at  any  time  out  of  the  share  of  a 
distributee  a  debt  due  bv  him  to  the  estate. 

We  do  not,  however,  Hud  ourselves  able 
to  agree  with  the  counsel  in  the  soundness 
of  the  distinction  attempted  to  be  made. 
If  the  estate  of  Mrs.  Stahel  had  sought  to 
collect  by  action  from  Greorge  Stahel  the 
amoimt  paid  by  his  mother  as  surety,  there 
could  be  no  quention  about  his  right  to  plead 
and  rely  on  the  statute  in  bar  of  the  ac- 
tion, and  as  he  could  defeat  the  collection 
of  the  demand  by  interposing  the  Statute 
of  Limitation,  there  seems  to  be  no  good 
reason  why  he  should  not  also  be  permitted 
to  plead  and  rely  on  the  statute  when  the 
attempt  is  made  to  collect  the  demand  by 
deducting  it  from  his  share  of  the  estate. 


018 


KENTUCKY  COURT  OF  APPEALS. 


So  far  as  the  riglits  of  the  estate  and  the 
riglits  of  George  Stahel  are  concerned,  the 
oollection  of  the  demand  by  an  independent 
action,  or  the  collection  of  it  by  deducting 
the  amount  from  his  portion  of  the  estate, 
would  have  precisely  the  same  effect,  as  in 
either  event  the  estate  would  get  the  money. 
It  is,  therefore,  plain  that  if  the  distinction 
sought  to  be  made  applicable  is  controlling, 
the  statute  must  be  ignored,  because  it 
makes  no^  distinction  between  the  right  to 
collect  a  demand  due  an  estate  by  an  in- 
dependent action  and  the  right  to  collect 
it  by  deducting  the  amount  from  the  «hare 
of  the  estate  going  to  tlie  debtor. 

It  is  said,  however,  that  in  Aultman  i. 
T.  Co.  V.  Meade,  121  Ky.  241,  123  Am.  St. 
Rep.  193,  89  S.  W.  137;  Weakley  v.  Meri- 
wether, 166  Ky.  304,  160  S.  VV.*1064,  and 
in  other  cases  therein  cited,  this  court  has 
held  that  the  Statute  of  Limitation  can  be 
successfully  pleaded  only  to  an  action  as- 
serting affirmative  relief,  and  is  not  avail- 
able as  a  mere  defensive  plea.  But  the 
cases  in  which  this  rule  was  announced 
presented  states  of  fact  in  which  it  was 
sought  to  defeat  by  plea  of  limitation  the 
right  of  the  defendant  to  assert  by  way  of 
counterclaim  transactions  connected  with 
and  growing  out  of  the  matter  that  was  the 
basis  of  the  suit,  and  the  rule  that  in  such* 
cases  the  Statute  of  Limitation  will  not 
operate  to  bar  the  defense  is  well  illus- 
trated in  the  Meade  Case.  There  the  Ault- 
man &  Taylor  Company  had  sold  Meade  a 
sawmill,  and  in  a  suit  by  the  company  to 
collect  its  debt,  Meade  set  up  as  a  defense 
the  value  of  the  sawmill  that  he  alleged  the 
company  had  taken  possession  of  and  con- 
verted to  its  own  use.  The  company  inter- 
posed a  plea  of  limitation  to  this  defense, 
i>ut  the  court  held  that  the  statute  was  not 
available,  saying:  "If  such  mortgagee,  by 
virtue  of  his  mortgage  contract,  and  not  as 
a  tort-feasor,  takea  the  mortgaged  property 
to  be  applied  upon  the  mortgage  debt,  is 
it  not  his  agreement,  as  part  of  the  mort- 
gage contract,  to  so  apply  it?  And  if  he 
fails  to  do  so,  is  not  that  a  matter  purely 
of  defense  in  a  suit  to  recover  the  balance 
of  the  mortgage  debt,  as  much  as  would 
be  a  plea  of  payment?  We  think  it  is.  Hav- 
ing reached  this  conclusion,  the  disposal  of 
the  plea  of  limitation  becomes  simple." 

But  here  there  is  no  connection  whatever 
between  the  claim  of  George  Stahel  to  his 
distributive  part  of  the  estate  and  the  de- 
mand asserted  by  the  estate  against  him  on 
account  of  the  payment  of  the  surety  debt. 
These  two  matters  are  separate  and  dis- 
tinoty  not  arising  out  of  the  same  contract 
or  transaction.  In  other  words,  the  indebt- 
edness sought  to  be  deducted  by  the  estate 
waa  in  the  nature  of  a  set-uff,  and  it  has 
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been  held  in  Williams  v.  Gilchrist,  3  Bibb„ 
49,  and  Hawthorn  v.  Roberta,  Hardin  (Ky.) 
70,  that,  '^  debt,  to  be  pleadable  as  a  set- 
off, must  be  a  mutually  subsisting  debt  at 
the  time  of  bringing  the  suit.  But  a  debt 
barred  by  the  Statute  of  Limitations  is  not 
a  subsisting  debt,  and  so  cannot  be  pleaded 
as  a  set-off  or  given  in  evid^ce." 

We  are  also  referred  to  Brown  v.  Mat- 
tingly,  91  Ky.  275,  15  S.  W,  363,  as  sus- 
taining the  right  of  the  estate  to  deduct 
this  indebtedness,  but  this  case,  while  it 
recognizes  the  right  of  an  administrator 
to  plead  as  a  set-off  a  distributee's  in- 
debtedness to  the  estate  against  the  dis- 
tributee's interest  therein,  does  not  hold  or 
even  intimate  that  the  right  to  plead  the 
indebtedness  as  a  set-off  would  be  available 
if  the  dsbt  due  by  the  distributee  were 
barred  by  limitation.  Of  course  where  the 
claim  of  the  estate  against  the  distributee 
is  not  barred  bv  limitation,  and  is  a  valid 
and  subsisting  debt  against  the  distributee, 
there  can  be  no  doubt  about  the  right  of 
the  estate  to  rely  on  the  claim  as  a  set-off 
against  the  distributee's  interest.  It 
should,  however,  be  said  that  the  contention 
of  counsel  for  the  estate  that  the  statute 
does  not  bar  the  right  to  deduct  from  the 
share  of  a  distributee  or  legatee  a  debt  due 
by  him  to  the  estate  is  supported  by  Will- 
iams on  Executors,  vol.  2,  p.  619,  where  it  is 
said:  "An  executor  may  retain  so  much  of 
the  legacy  as  is  sufficient  to  satisfy  a  debt 
due  from  the  legatee  to  the  testator,  al- 
though the  remedy  for  such  debt  was,  at  the 
time  of  the  death  of  the  testator,  barred  by 
the  Statute  of  Limitation." 

But  this  text  finds  its  principal  support 
in  English  cases,  although,  as  said  by  Woer- 
ner  on  Am.  Law  of  Administration,  2d  ed. 
vol.  2,  §  564,  the  same  doctrine  is  held  by 
some  American  courts,  and  he  refers  to  the 
cases  of  Wilson  v.  Kelly,  16  S.  C.  216; 
Holmes  v.  McPheeters,  149  Ind.  587,  49  2^. 
£.  452;  and  Tinkham  v.  Smith,  56  Vt.  187. 
It  should,  however,  be  observed  that  in  some 
of  these  states  the  subject  is  regulated  by 
statute,  and  in  others  the  courts  treated  the 
indebtedness  of  the  heir  or  legatee  as  an 
advancement.  But  opposed  to  tke  English 
rule  referred  to  by  Williams  on  Executors  is 
Allen  v.  Edwards,  136  Mass.  138,  where  the 
court  held  that  a  debt  due  from  a  legatee  to 
the  testator,  which  was,  at  the  time  of  the 
testator's  death,  barred  by  the  Statute  of 
Limitation,  could  not  be  deducted  from  tlie 
legacy,  unless  the  language  of  the  will  clear- 
ly showed  that  the  testator  intended  that 
such  deduction  should  be  made. 

In  Holt  V.  Libby,  80  Ale.  329,  14  Atl.  201, 
the  question  was  clearly  presented  to  the 
court,  and  it  was  held  that  the  executor 
could  not  deduct  from  a  legacy  a  debt  due 
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k  a  legatee  to  the  estate  which  was  barred 
by  limitation,  the  court  eayiug:  ''The 
estate  is  juat  as  much  of  a  debtor  to  the 
indebted  legatee  as  the  legatee*  is  to  the  eS" 
t&te.  Each  has  a  legal  right  and  remedy, 
and  a  statute-barred  debt  is  not  more  re- 
coverable  by  an  estate  than  by  any  other 
creditor.  To  our  minds,  this  is  the  better 
doctrine." 

In  the  case  of  Light's  Estate,  130  Pa. 
211,  20  Atl.  636,  537,  the  same  rule  was  an- 
nounced, the  court  saying:  "If  the  statute 
can  be  pleaded  with  effect  when  the  de- 
cedent's estate  is  a  debtor,  we  can  see  no 
good  reason  why  it  may  not  be  pleaded  also 
with  like  effect  when  the  estate  is  a  credi- 
tor; if  the  running  of  the  st&tute  should  be 
stopped  by  the  death  in  one  case,  why  not  in 
the  other?  There  is  no  necessity  arising 
out  of  the  administration  of  the  law,  or  the 
practice  in  equity,  which  calls  for  any  such 
distinction;  the  legatees  were  as  much  en- 
titled to  the  protection  of  the  statute  as  any 
other  creditor.  Admitting  the  right  of  an 
execntor,  or  of  the  heirs,  in  the  distribution 
of  a  decedent's  estate,  to  set  off  the  debts  of 
the  legatees  against  their  legacies,  the  debts, 
to  constitute  a  valid  set-off  should  be  valid, 
subsisting  debts,  not  barred  by  the  statute." 

In  Richardson  v.  Keel,  9  Lea,  74,  the 
c-ourt  said :  "We  do  not  perceive  the  princi- 
ple upon  which  it  can  be  held  that  while 
suit  upon  the  claim  is  barred  by  the  statute, 


I  so  that  there  can  be  no  judgment  or  re- 
covery upon  it,  yet  the  administrator  may 
appropriate  the  effects  of  the  defendant, 
which  he  holds  in  trust  for  him,  to  the  pay- 
ment of  the  barred  debt." 

To  the  same  effect  are  Boden  v.  Mier,  71 
Neb.  191,  98  N.  W.  701;  Kimball  v.  Scrib- 
ner,  174  App.  Div.  845,  161  N.  Y.  Supp.  6U. 

Having  no  statute  in  this  state  making 
any  exception  referable  to  claims  asserted 
by  an  eatate  against  a  distributee,  we  are 
disposed  to  the  view  that  the  general 
Statute  of  Limitation  is  as  applicable  in 
this  claas  of  cases  as  it  is  in  others.  It  mav 
be  true,  as  urged  by  counsel  for  the  estate, 
that  to  allow  George  Stahel  to  get  his  full 
distributive  share  of  the  estate,  while  deny- 
ing the  estate  the  right  to  deduct  his  in- 
debtedness, would  be  unjust  to  the  other 
heirs  and  distributees;  but  if  so  the  injus- 
tice was  not  worked  by  the  law,  but  by  the 
failure  of  Mrs.  Stahel  to  collect  or  attempt 
to  collect  her  debt  before  it  was  barred  by 
the  statute,  or  to  put  it,  as  we  may  assume 
she  might  easily  have  done,  in  such  form  as 
that  its  life  would  have  been  extended.  But 
at  least  there  is  no  more  injustice  in  allow- 
ing the  statute  to  defeat  a  meritorious 
claim  like  this  than  there  is  in  allowing  it 
to  defeat  the  collection  of  other  just  de- 
mands, as  is  often  done. 

The  judgment  is  affirmed. 


Annotation— -Duly  of  debtor  to  account  for  itatate-barred  debt  before 

participating  in  estate  of  creditor. 


It  is  a  generally  accepted  rule,  both  in 
England  and  the  United  States,  which 
in  some  jnrisdictions  is  embodied  in  stat- 
utory form,  but  which  exists  in  the  ab- 
sence of  statute,  that  where  the  l^atee 
of  a  generSil  legacy  or  share  of  residue, 
or  the  distributee  of  an  intestate's  estate, 
is  a  debtor  to  the  estate,  he  is  not  en- 
titled to  receive  his  legacy  without 
bringing  his  debt  into  account.  The 
right  of  the  executor  or  administrator  to 
retain  so  much  of  the  legacy  or  distribu- 
tive share  as  will  satisfy  the  debt  is 
based  upon  two  theories, — one,  which 
may  be  termed  the  legal  theory,  being 
that  the  legatee  or  distributee  has  as- 
sets of  the  estate  in  his  hands  which  are 
applicable    to    the    satisfaction    of    his 


claim;  the  other,  which  may  be  termed 
the  equity  theory,  being  that  he  should 
not  be  permitted  to  receive  his  legacy  or 
distributive  share  while  retaining  in  his 
hands  a  part  of  the  fund  out  of  which 
his  own  and  other  legacies  or  distribu- 
tive shares  are  to  be  paid. 

There  is,  however,  a  difference  of  opin- 
ion as  to  whether  this  rule  is  applicable 
in  the  case  of  debts  which  have  become 
barred  by  the  Statute  of  Limitations. 

In  England,  and  in  many  of  the 
United  States,  it  is  held  that  the  amount 
of  the  statute-barred  debt  owing  to  the 
estate  by  a  legatee  may  be  applied  by 
the  executor  in  satisfaction  of  the 
legacy.* 

And  the  same  rule  has  been  held  to  ap- 


iCourtenay  v.  Williams  (1844)  8  Hare, 
639,  67  Eng.  Reprint,  404,  13  L.  J.  Ch.  X. 
S.  461,  affirmed  in  (1845)  15  L.  J.  Ch.  N. 
8.  204,  8  Jur.  844;  Goates  v.  Coates  (1864) 
10  Jur.  X.  S.  532,  33  Beav.  249,  65  Eng. 
Reprint,  363,  33  L.  J.  Ch.  X.  S.  448,  0  L. 
T.  X.  S.  795,  12  Week.  Rep.  634;  <;ee  v. 
Liddell  (1866)  35  Beav.  629,  55  Eng.  Re- 
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print,  1041;  Xoble  v.  Tait  (1903)  140  Ala. 
469,  37  So.  278;  Rawlins  v.  Rawlins  (1885) 
75  Gfl.  632  [dictum];  Re  Esmond  [1910] 
164  111.  App.  357  [but  compare  Hesley  v. 
Shaw  (1005)  120  lU.  App.  92.  set  forth 
infra];  Re  Lietman  (1899)  149  Mo.  112, 
73  Am.  St.  Rep.  374,  60  S.  W.  307  [dictum] ; 
Re   Bogaft    (1882)    28   Hun    (N.   Y.)    466: 
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ply  in  the  distribution  of  an  intestate's 
estate.*  In  reply  to  the  contention  that 
a  differeiit  rule  should  apply  in  the  ease 
of  a  distributee  who  owes  to  the  estate  a 
debt  which  has  become  barred,  in  that, 
while  a  legatee  takes  by  the  bounty  of 
the  testator,  the  next  of  kin  takes  by 
operation  of  law,  it  has  been  said :  'The 
duty  of  an  administrator  is  to  adminis- 
ter  the  estate  of  the  intestate.  In  this 
instance  part  of  the  estate  consists  of 
this  debt,  which  is  due  to  the  estate, 
though  the  remedy  for  recovering  part 
of  it  may  have  become  barred  by  statute. 
Until  the  debtor  discharges  his  duty  to 
the  estate  by  paying  the  debt  which  he 
owes  to  it,  he  can  have  no  right  or  title 


to  any  part  of  it  under  the  statute.  A 
legacy,  no  doubt,  is  a  gift  arising  from 
the  bounty  of  the  testator,  but  a  legacy 
can  only  be  paid  in  the  course  of  ad- 
ministration; that  is  to  say,  after  all 
the  claims  of  creditors  of  the  estate  and 
all  the  liabilities  of  debtors  to  the  estate 
have  been  satisfied."* 

The  theory  of  these  cases  is  that  the 
Statute  of  Limitations  bars  only  the 
right  of  action,  and  not  the  debt  itself, 
and  therefore  that  where  property  of  the 
debtor  comes  into  the  hands  of  the  cred- 
itor the  statute  does  not  preclude  his  ap- 
propriating such  property  to  the  pay- 
!  ment  of  the  debt.* 

In   the   leading  English   case  on  this 


Rogers  v.  Murdock  (1887)  45  Hun,  30,  f) 
N.  Y.  S.  R.  660;  Re  Foster  (1805)  15 
Misc.  176,  37  N.  Y.  Supp.  36;  Leask  v. 
Hoagland  (1909)  64  Misc.  I.IG,  118  N.  Y. 
Supp.  1035  (reversed  on  another  ground  in 
(1910)  136  App.  Div.  O-IS,  121  X.  Y.  Supp. 
197);  [but  see  Kimball  v.  Scribner  (1916) 
174  App.  EHv,  846,  161  N.  Y.  Supp.  611, 
infra];   Re  Covin   (1883)   20  S.  C.  471. 

2  Re  Cordwell  (1875)  L.  R.  20  Eq.  (Eng.) 
644,  44  L.  J.  Ch.  \.  S.  746;  Re  Wheeler 
[1904]  2  Ch.  (Eng.)  66,  73  L.  J.  Ch.  N. 
S.  576,  52  Week.  Rep.  586,-  91  L.  T.  N.  S. 
227;  Holmes  v.  McPlieetera  (1898)  149  Ind. 
587,  49  X.  E.  452;  (Barrett  v.  Pierson  (1870) 
29    Iowa,   304    [dictum];    Uolden    v.    Spier 

(1902)  65  Kan.  412,  70  Pae.  348;  Rogers 
V.  Murdock  (1887)  45  Hun,  30,  9  N.  Y.  S. 
R.  660;  Re  Smith  (1895)  14  Misc.  169.  35 
W.    Y.   Supp.    701    [dictum];    Re    Timerson 

(1903)  39  Misc.  675,  80  N.  Y.  Supp.  639; 
Sartor  v.  Beatv  (1886)  25  S.  C.  293:  Ex 
parte  WIIkou  (1909)  84  S.  C.  444,  66  S.  E. 
675;  Tinkham  v.  Smith   (1883)   56  Vt.  187. 

In  Louisiana,,  it  is  held  that  the  heir 
cannot  plead  against  collation  that  the 
debt  which  he  owes  is  prescribed.  Boug^re's 
Succession  (1876)  28  La.  Ann.  743. 

And  an  heir  cannot  be  relieved  from  col- 
lating by  prescription  after  the  succession 
has  been  opened.  Skipworth's  Succession 
(1860)   15  La.  Ann.  209. 

3  Re  Cordwell  (1875)  L.  R.  20  Eq.  (Eng.) 
644. 

*In  Rogers  v.  Murdock  (1887)  45  Hun, 
30,  9  W.  Y.  S.  R.  660,  it  is  said  that  the 
doctrine  that  where  there  is  a  legal  and  also 
an  equitable  remedy  in  respect  to  the  same 
subject-matter,  the  latter  is  under  the  con- 
trol of  the  same  statute  bar  with  the  for- 
mer, is  inapplicable  to  a  case  where  the 
executor  or  administrator  claims  the  right 
to  retain  the  whole  or  a  part  of  a  legacy 
or  distributive  share  in  discharge  or  satis- 
faction of  a  statute-barred  debt  due  from 
a  legatee  or  distributee  to  the  estate,  as 
such  doctrine  relates  to  an  action,  or  a 
proceeding  in  the  nature  of  an  action, 
brought  to  enforce  an  equitable  remedy, 
in  which  the  statute  bar  is  set  Up  as  a 
defense.  The  court  said:  "If,  in  the  pres- 
ent case,  the  e.\ecutor  were  suing  to  re- 
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cover  the  claims  above  mentioned,  the  rule 
would  apply.  But  that  is  not  the  case. 
The  only  object  of  the  proceeding  institutotl 
by  the  executor  is  to  settle  his  accounts 
and  distribute  the  assets  of  the  estate. 
As  the  claims  against  the  appellant  hare 
not  been  paid  in  fact,  and  no  presump- 
tion of  payment  arises  from  the  lapse  of 
time,  thej'  are  assets  in  the  hands  of  the 
executor,  for  which  he  mu.st  account.  Ami 
as  no  affirmative  action  has  been  insti- 
tuted, or  is  necessary  on  his  part,  to  make 
his  lien  and  right  of  detention  available, 
the  Statute  of  Limitations  does  not  stand 
in  his  way." 

In  Tinkham  v.  Smith  (1883)  66  Vt  187, 
it  is  said:  ''As  such  assertion,  by  way 
of  plea  in  bar,  or  satisfaction  of  the  de- 
cree of  distribution,  is  not  in  form  an 
action  to  enforce  the  payment  of  such  in- 
debtedness, a  replication  of  the  Statute  of 
Limitations  is  not  applicable  thereto.  The 
Statute  of  Limitations  applies  only  to  ac- 
tions (Rev.  Stat.  chap.  55),  and  not  to 
pleas  in  bar,  by  payment  or  satisfaction; 
and  probably  not  to  pleas,  as  such,  unle^is 
in  the  nature  of  an  action,  like  declara- 
tions in  set-off.  Although  many  of  the 
cases  cited  bv  the  defendant's  counsel  are 
suits  in  equity,  they  all  sustain  his  con- 
tention, that  an  administrator  has  the  right 
to  apply  the  indebtedness  from  an  heir  to 
the  estate,  in  part  -or  whole  satisfaction 
of  the  share  of  such  heir  in  the  estate: 
and  that  the  Statute  of  Limitations  does 
not  bar  nor  apply  to  such  application,  as 
it  bars  and  applies  to  actions  only." 

In  Holden  v.  Spier  (1902)  65  Kan.  412, 
70  Pac.  348.  the  court  said:  *'T8  the  stat- 
ute applicable  when  the  question  is  whether 
the  indebtedness  of  an  heir  to  an  estate 
shall  be  retained  out  of  his  distributive 
share?  We  think  the  bar  of  the  statiite 
cannot  be  interposed  in  such  eases.  The 
theory  of  the  law,  and  it  is  an  equitable 
one,  is  that  the  indebtedness  of  an  heir 
of  the  estate  should  be  regarded  as  assets 
of  the  estate  already  in  his  hands,  and  that 
his  legacy  or  share  is  to  that  extent  sati-*- 
fied.  It  would  be  grossly  inequitable  to 
allow  an  heir  to  obtain  his  full  share  of 
an  estate  while  he  was  withholding  a  por- 
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question*  Vice  Chancellor  Wigram  rea- 
soned as  follows :  *^The  Statute  of  Limi- 
tations that  governs  the  present  ease  is 
the  21  Jac.  1,  chap.  16,  which  takes  away 
the  remedy  against  the  debtor,  unless  the 
action  be  brou^t  within  six  years  after 
the  cause  of  action  arose;  but  it  leaves 
the  right  untouched,  differing  in  this  re- 
spect from   a  more   recent   Statute   of 
Limitations,  by  which  the  right  as  well 
as  the  remedy  is  barred.    In  accordance 
with  this  construction  of  the  act  it  has 
i)een  repeatedly  decided,  and  is  settled 
law,  that  if  a  creditor,  by  means  of  a  lien 
or  other  lawful  means,  can  pay  himself 
without  resorting  to  an  action  against 
the  person  of  the  debtor,  he  may  lawfully 
do  so.     In   Spears  v.  Hartly   (1800)    3 
Ksp.    (Eng.)    81,    6   Revised   Rep.   814, 
which  was  a  case  of  trover,  the  defend- 
ant, a  wharfinger,  claimed  a  lien  upon 
merchandise  in  his  hands  for  the  balance 
of  a  general  account,  which,  it  was  held, 
he  was  entitled  to;  and  the  only  question 
then  was  whether,  as  the  balance  which 
the  defendant  claimed  was  due  to  him 
nine  or  ten  years  before  the  action  was 
brought,  the  debt  was  not  discharged  by 
the  operation  of  the  Statute  of  Limita- 
tions, and  the  lien,  therefore,  gone.  Lord 
Eldon  said  it  was  true  that,  if  the  debt 
was   discharged   by   the   statute,    there 
^•ould  be  no  lien  by  reason  of  it;  but  the 
debt   was    not    discharged,   it    was    the 
remedy  only.    He  says,  'I  am  of  opinion 
that,  though  the  Statute  of  Limitations 
has  run  against  a  demand,  if  the  creditor 
ohtaiBS  possession  of  goods  in  which  he 
has  a  lien  for  a  general  balance,  he  may 
hold  them  for  that  demand  by  virtue  of 
the  lien.    In  this  case  the  defendant  had 
a  subsisting    demand    when    the   goods 


came  to  his  possession,  and  I  am  of 
opinion  he  ma^  enforce  it  by  the  lien 
which  the  law  has  given  him  lor  general 
balance.'  Higgins  v.  Scott  (1831)  2 
Bam.  &  Ad.  4l3, 109  Eng.  Reprint,  1196, 
9  L.  J.  K.  B.  262,  is  an  authority  also  in 
point.  If  a  debtor  pays  money  to  a 
creditor,  without  directing  the  appropri- 
ation, the  creditor,  having  acquired  a 
right  to  apply  it,  may  apply  it  in  pay- 
ment of  a  debt  barred  by  the  Statute  of 
Limitations.  Mills  v.  Fowkes  (1839)  5 
Bing.  N.  C.  455,  132  Eng.  Reprint,  1174, 
7  Scott,  444,  2  Arnold,  62,  8  L.  J.  C.  P. 
N.  S.  276,  3  Jur.  406,  is  also  an  authority 
upon  the  subject,  and  I  may  refer  also 
to  Coppin  v.  Coppin  (1725)  2  P.  Wms. 
29X,  24  Bug.  Reprint,  735,  and  William- 
son V.  Nay  lor  (1838)  3  Younge  &  C. 
Ezeh.  (Eng.)  208.  I  shall  assume,  for 
the  purpose  of  the  argument  in  this  case, 
as  being  favorable  to  the  plaintiff,  that 
the  right  which  the  law  gives  to  the  cred- 
itor having  a  lien  on  the  goods  or  other 
property  of  the  debtor  does  not  enable  a 
debtor  effectually  to  plead,  bv  wav  oi 
set-off,  a  debt  barred  by  the  Statute  of 
Limitations;  that  is,  I  shall  assume  that 
the  plaintiif  might  reply  the  Statute  of 
Limitations  in  answer  to  such  a  plea,  as- 
in  Chappie  v.  Durston  (1830)  1  Cromp* 
&  J.  1, 148  Eng.  Reprint,  1311,  and  Field 
V.  Besant  (1833)  5  Barn.  &  Ad.  357,  110- 
Eng.  Reprint,  822,  2  Nev.  k  M.  207.  The 
question^  then,  is  whether  the  present 
case  is  to  be  governed  by  the  j^rinciple  of 
the  former  or  of  the  latter  cases.  If 
the  executor  had  made  himself  personal- 
ly liable  to  the  payment  of  the  legacy, 
or  if  the  object  of  the  suit  had  been  to 
charge  the  executor  personally,  the  prin- 
ciple of  the  latter  cases  might  possibly 


tion  of  the  same  that  was  already  in  his 
hands.  It  has  been  said  that  'it  is  against 
conscience  that  he  should  receive  anything 
out  of  the  fund  without  deducting  there- 
from the  amount  of  that  fund  which  is 
already  in  his  hands,  as  a  debtor  to  the 
estate.'  This  is  not  a  mere  question  of 
*et-off,  but  of  equitable  lien  and  right  of 
retainer.  Smith  v.  Kearney  (1848)  2  Barb. 
Ch.  (H.  Y.)  548.  Our  Statute  of  LimiU- 
tions  is  one  of  repose,  and  does  not  raise 
a  presumption  of  payment,  as  in  some  of 
the  states.  The  lapse  of  time  does  not 
<*xtingui8h  an  obligation  nor  satisfy  a  debt, 
but  the  statute  simply  bars  the  remedy 
and  prevents  the  use  of  the  obligation  or 
debt  as  a  cause  of  action  or  affirmative 
defense.**' 

In  Re  Covin  (1883)  20  S.  C.  471,  it  is 
said:  ''The  most  of  the  positions  taken  by 
appellant's  counsel  .  .  .  are  no  doubt 
t'orreet;  to  wit,  that  J.  L.  Covin  is  not 
liable  to  account  to  a  legatee,  nor  to  credi- 
tors of  the  estate,  nor  could  the  ex  ecu - 
L.R.A.IOISC. 


tors  sue  him  in  the  probate  court  on  his 
note.  But  neither  of  these  principles  arc 
involved  here.  There  is  no  attempt  to 
enforce  payment  of  his  note  by  either 
legatee,  creditor,  or  the  executors.  The 
question,  on  the  contrary,  is  whether  the 
executors  shall  be  required  to  pay  over  to 
him  certain  interests  which,  under  the  will 
of  his  father,  he  seems  to  be  entitled  to. 
He  is  a  devisee  and  legatee  under  this 
will,  and  the  estate  cannot  be  setted  with- 
out determining  his  interests,  as  well  as 
that  of  all  the  other  parties,  and  hi  defining 
and  adjudging  his  interests  all  the  facts 
connected  therewith  must  be  considered. 
The  executors  are  seeking  no  judgment  on 
the  note  against  him,  but  they  are  seek- 
ing a  decree  as  to  the  conditions  upon 
which  they  shall  pay  over  to  him  such 
interest  as  he  may  have  in  their  hands.'* 
» Court enay  v.  Williams  (1844)  3  Hare, 
539,  67  Eng.  Reprint,  494,  affirmed  in  (1846> 
15  L.  J.  Ch.  N.  S.  204,  8  Jur.  844. 
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have  governed  this  case.  But  this  is  not 
a  suit  for  that  purpose^  it  is  a  suit  to 
recover  a  legacy  out  of  assets,  that  is, 
claiming  a  portion  of  the  assets  in  the 
hands  of  the  executor;  and  the  claim  is 
not  made  in  any  other  way.  The  case  is 
the  same  as  if  the  assets  were  in  the 
hands  of  the  accountant  generaL  Now, 
to  say  that  the  right  remains,  and  that 
the  remedy  only  is  barred,  is,  in  a  case 
like  this,  the  same  thing  as  saying  that 
the  legatee  has  already  in  his  hands,  to 
the  amount  of  his  debt,  those  assets  of 
the  testator  which  he  seeks  by  his  suit. 
Several  ways  of  putting  the  case  may  be 
suggested  in  support  of  the  argument  on 
the  part  of  the  executors.  They  may  say 
to  the  legatee,  *We  admit  your  right  to 
the  legacy;  you  have  assets  of  the  testa- 
tor in  your  hands;  pay  your  legacy  pro 
tanto  out  of  those  assets,'  as  in  Jeffs  v. 
Wood  (1723)  2  P.  Wms.  128,  24  Eng.  Re- 
print, 668,  and  Campbell  v.  Graham 
(1830)  1  Russ.  &  M.  453,  39  Bug.  Re- 
print, 175,  9  L.  J.  Ch.  234.  Again,  the 
executor  might  say,  *You  ask  for  a  por- 
tion of  the  assets  of  the  testator;  but 
you  are  yourself  a  debtor  to  the  testa- 
tor's estate,  and  his  assets  are  diminished 
pro  tanto  by  your  default;  it  is  against 
conscience  that  vou  should  take  anv- 
thing  out  of  the  estate  until  you  have 
made  good  what  you  owe  to  it;'  and  the 
equity  of  a  trustee  to  impound  the  inter- 
est of  a  cestui  que  trust  in  the  trust 
fund,  under  such  circumstances,  is  clear. 
Priddy  v.  Rose  (1817)  3  Meriv.  86,  36 
Eng.  Reprint,  33,  17  Revised  Rep.  24; 
Smith  V.  Smith  (1835)  1  Younge  &  C. 
Exch.  (Eng.)  338;  Ex  parte  Turbin 
(1832)  Montague,  Bankr.  Cas.  (Eng.) 
443,  1  Deacon  &  C.  Bankr.  Cas.  120,  1  L. 
J.  Bankr.  N.  S.  46.  To  such  a  case  the 
rule  that  he  who  would  have  equity  must 
do  equity  would  apply  by  way  of  a  re- 
butter to  the  plaintiflTs  demand.  A 
third  argument  may,  perhaps,  be  sug- 
gested, though  I  do  not  place  any  re- 
liance upon  it.  If  the  testator  had  been 
living,  and  the  statute  had  been  pleaded 
to  an  action  by  himself,  he  might  have 
enforced  his  claims  to  the  amount  of  the 
legacy  by  canceling  the  legacy  in  his  will. 
Now,  if  the  will  was  made  on  the  suppo- 
sition that  the  debt  existed,  it  was,  in 
contemplation  of  law,  made  on  the  sup- 
position that  the  debt  would  be  paid; 
and  if  the  circumstances  under  which, 
and  with  reference  to  wh^"h,  the  will  was 
made,  became  altered  by  the  act  of  the 
legatee,  is  it  not  possible  that  a  court  of 
justice,  in  this  case  as  well  as  in  many 
others,  might  hold  the  altered  circum- 
stances to  operate  as  a  revocation?  I 
L.R.A.1918C. 


do  not,  however,  as  I  have  said,  rely 
upon  the  last  point ;  I  think  the  first  and 
second  points  are  decisive  of  the  case." 

And  in  an  Indiana  case,^  the  court,  in 
speaking  of  the  right  of  an  administra- 
tor to  retain  sufficient  of  a  distributive 
share  to  discharge  a  statute-barred  debt 
owed  to  the  estate  by  the  distributee, 
said :  ^'This  right  is  not  one  of  set-off,  but 
is  founded  on  the  princip&I  that  the  ad- 
ministrator or  executor  has  an  equitable 
lien  on  the  share  of  the  distributee  or 
legatee,  until  the  latter  has  discharged 
the  obligation  which  he  owes  to  the  es- 
tate. The  heir  or  legatee,  as  the  author- 
ities affirm,  is  not,  in  accordance  with 
justice  or  good  conscience,,  entitled  to  be 
awarded  and  receive  his  share  as  long 
as  he  is  a  debtor  to  the  estate,,  and  there- 
by has  in  hia  own  hands  a  part  of 
the  fund  upon  which  the  payment 
of  his  own  share  and  the  shares 
of  others  depend.  To  allow  a  distributee 
to  receive  Jiis  share  of  the  fund  in  the 
hands  of  the  administrator  for  distribu- 
tion, while  the  former  is  ul  default  in 
the  payment  and  discharge  of  his  own 
obligations  to  the  estate,  would  serve  to 
diminish  the  fund,  and  result,  perhaps, 
to  the  prejudice  of  others.  Ry  per- 
mitting the  distributee  tQ>  receive  his 
share,  while  he  retains  a  part  of  the 
fund  in  his  own  hands,  out  of  which  his 
share  ought  to  be  paid,  might  and  fre- 
quently would  result  in  awarding'  to  him 
a  portion  of  the  fund  greater  than  that 
received  by  other  equally  entitled  dis- 
tributees. These  principles,  in  reason, 
do  and  must  apply  whea  the  recovery  of 
the  debt  which  the  distributee  owes  to 
the  estate  is  barred  by  the  Statute  of 
Limitation.  The  Statute  of  Limita- 
tion is  one  of  repose^  and  is  only 
a  bar  to  the  remedy,  and  not  to  the  debt 
itself,  simply  leaving  it  unpaid  without 
any  legal  remedy  on  the  part  of  the  cred- 
itor to  enforce  its  piayment  by  suit,  in 
the  event  the  debtor  relies  on  the  statute 
as  a  defense.  Measured,  however,  by  a 
moral  standard,  and  one  in  accord  with 
good  conscience,  the  debtor  is  still  un- 
der an  obligation  to  pay  his  debt,  al- 
though a  recovery  thereon  under  the  law 
may  be  barred  by  the  lapse  of  time.** 

The  rule  applies  where  the  indebted- 
ness has  become  barred  subsequently  to 
the  testator's  death,  as  well  as  where  it 
became  barred  in  his  lifetime,''  but  where 
the  courts  deny  the  right  to  deduct  fi^m 
a  legacy  or  distributive  share  a  debt 
which  has  become  barred  in  the  lifetime 

8  Holmes  v.  McPheeters   (1898)   149  Ind. 
687,  49  N.  E.  452. 
7  Re  Bogart  (1882)  28  Hun  (N.  Y.)  466. 
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of  the  decedent,  they  also  deny  the  right 
in  case  of  a  debt  upon  which  the  Stat> 
ute  of  Limitations  had  not  fully  run  at 
the  time  of  decedent's  death,  but  which 
subsequently  became  barred.* 

The  debt  must  have  been  one  for 
which,  but  for  the  Statute  of  Limita- 
tions, the  legatee  or  distributee  oould 
have  been  sued;  and  so,  where  a  dis- 
tributee is  not  legally  bound,  by  reason 
of  being  a  married  woman  with  no  sep- 
arate estate,  the  executor  has  no  right 
•of  retainer.* 

So,  a  right  of  retainer  cannot  be 
claimed  in  respect  of  a  debt  of  over 
twenty  years'  standing,  where  the  lapse' 
of  twenty  years  raises  a  presumption  of 
payment.^® 

The  exeeutor  may  not  claim  to  retain 
a  legacy  on  the  ground  that  the  testator 
had  signed  as  security  the  legatee's 
promissory  note,  where  the  note  became 
barred  by  the  Statute  of  Limitations  as 
against  both  the  promisors  before  the 
death  of  the  testator;  and  the  situation 
is  not  changed  by  the  fact  that  the  note 
is  held  by  the  executor,  sinee  he  has  no 
right  to  waive  in  his  own  favor  the  bar 
of  the  Statute  of  Limitations,  and  to 
bind  the  estate  of  his  testator  by  a  new 
promise  to  himself  to  pay  the  debt 
which,  at  the  date  of  his  testator's  death, 
could  not  have  been  legally  enforced.^^ 

The  doctrine  that,  where  a  legatee  of 
a  general  legacy  or  share  of  residue  is  a 


debtor  to  the  estate,  he  is  not  entitled 
to  receive  his  legacy  without  bringing  the 
debt  into  account,  does  not  require  the 
sole  residuary  legatee  of  the  debtor  to 
bring  a  statute-barred  debt  into  account 
before  participating  in  the  estate  of  the 
creditor.** 

The  ooatrary  dootrine. 

In  several  of  the  United  States  it  is 
held  that  where  a  debt  is  barred  by  the 
Statute  of  Limitations,  it  cannot  be 
brought  into  account,  either  as  against 
a  legatee,**  or  a  distributee,**  These 
cases  reject  the  English  doctrine  on  one 
or  the  other  of  two  grounds, — one  of 
which  is  that  the  local  Statute  of  Limita- 
tions operates  not  simply  to  bar  the 
remedy,  but  to  extinguish  the  debt,  and 
that  the  legatee  or  distributee  is  as  much 
entitled  to  the  benefit  of  the  statute  as 
any  other  creditor ;  **  the  other  being 
that  as  in  local  jurisdiction  the  Legatee 
or  devisee  is  not  obliged  to  resort  to  a 
court  of  equity  to  enforce  his  claim,  but 
may  bring  an  action  at  law,  it  is  not 
within  the  power  of  the  courts  to  compel 
him  to  do  equity,*^  The  grounds  on 
which  they  were  decided  are  stated  in 
the  subjoined  footnote.*'^ 

Where  'will  directs  dednction  of  debts. 

Irrespective  of  the  attitude  of  the 
courts  in  any  particular  jurisdiction  on 
the  question  whether  a  legacy  may  be  re- 
tained in  satisfaction  of  a  statute-barred 


8  Light's  EsUte  (1890)  136  Pa.  .211.  20 
Atl.  536,  537,  overruling  Thoiupeon's  Appeal 
(1862)  42  Pa.  345,  which  had  theretofore 
been  followed  in  Re  Murray  (187.0)  2  Pear- 
>un  (Pa.)  473,  and  Re  Lang  (1885)  16 
Pittsb.  L.  J.  K.  S.   (Pa.)   9. 

9  Re  Wheeler  [1904]  1  Ch.  (Eng.)  66, 
73  L.  J.  Ch.  X.  S.  576,  52  Week.  Rep.  586, 
91  L.  T.  N.  S.  227. 

w  Sartor  v.  Beaty    (1886)    25  S.  C.  293. 

iiWadleigh  v.  Jordan  (1883)  74  Me.  483. 

URe  Bruce  [1908]  2  Ch.  (Eng.)  682,  4 
B.  R.  C.  713,  78  L.  J.  Ch.  N.  S.  56,  99  L. 
T.  X.  S.  704. 

18  (Holt  V.  Libby  (1888)  80  Me.  329,  14 
Atl.  201;  Allen  v.  Edwards  (1883)  136 
Mass.  138;  Kimball  v.  Scribner  (1916)  174 
App.  Div.  845,  161  N.  Y.  Supp.  511;  Reed 
V.  Marshall  (1879)  90  Pa.  345;  Light's 
Estate  (1890)  136  Pa.  211,  20  Atl.  536, 
537;  Sherer'8  Estate  (1900)  17  Lane.  L. 
Rev.  (Pa.)  382). 

WBoden  v.  Mier  (1904)  71  Neb.  191,  98 
X.  W.  701;  Harrod  v.  Carder  (1888)  3 
Ohio  C.  C.  479,  2  Ohio  C.  D.  274;  Drys- 
dale's  Appeal  (1850)  14  Pa.  531;  Milne's 
Appeal  (1882)  99  Pa.  483;  Re  Murray 
(1870)  2  Pearson  (Pa.)  473;  Richardson 
V.  Keel  (1882)  9  Lea  (Xenn.)  74. 

WSee  Light's  Estate  (1890)   136  Pa.  211, 
20  Atl.  530.  537. 
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10  See  AUen  v.  Edwards  (1883)  136  Biass. 
138 

"In  Holt  V.  Libby  (1888)  80  Me.  32», 
14  Atl.  201,  the  court,  after  referring  to 
the  doctrine  of  the  EngliBh  courts  that  a 
legacy  may  be  retained  iu  satisfaction  of 
the  legatee's  debt  to  the  estate  though 
auch  debt  has  become  barred,  and  remark- 
ing that  a  legacy  was  recoverable  in  Eng- 
land, at  the  time  when  such  doctrine  was 
established,  only  in  chancery,  said:  '^This 
doctrine  cannot  be  applicable  in  this  stat^*. 
and  in  most  of  the  states,  where  a  leg^y 
is  made  by  statute,  if  not  by  ancient  prac- 
tice, a  legal  claim.  With  ua  it  is  a  distinct 
and  independent  legal  clsiin.  The  estate 
is  just  as  much  of  a  debtor  to  the  indeibted 
legatee    as    the    legatee    is    to   the   estate. 

Each  has  a  legal  right  and  remedy.  And 
a  statute-barred  debt  is  no  more  recover- 
able by  an  estate  than  by  any  other  credi- 
tor. To  our  minds,  this  is  the  better  doe- 
trine.  Observation  leads  us  to  believe  that 
a  testator  is  more  likely  to  intend  to  remit 
than  to  collect  such  debts,  when  nothing  is 
declared  of  them  by  him  in  hia  will,  espe* 
cially  debts  against  his  children  and  rela- 
tives. In  many  instances  such  claims  are 
covered  by  the  dust  of  time  and  forgotten, 
though  found  by  executors  after  the  death 
of  the  te.stators.     In  many  other  instances 


624 


iLN'XO— DEDUCTING  BARRED  DEBT  FROM  LEGACY  OR  SHARE. 


debt  owed  to  the  testator,  it  is  uniformly 
held  that  where  a  testator  directs  that 
any  debts  due  or  owing  to  him  from 
legatees  shall  be  brought  into  the  divi- 
sion of  the  estate,  or  deducted  from  the 
share  of  the  one  so  indebted,  the  debt 
must  be  deducted  though  barred  by  the 
Statute  of  Limitations.^* 
In  such  a  case  the  legatee  is  a  mere 


volunteer,  and  must  take  the  bounty  of 
the  testator  upon  the  terms  upon  which 
it  is  bestowed.** 

Though  the  contention  has  been  made 
in  cases  of  this  type  that  where  the  tes- 
tator directs  such  indebtedness  as,  at  the 
time  of  his  decease,  may  be  due  from  a 
legatee  to  be  deducted  from  his  share,  it 
must  be  assumed  that  only  the  indebted- 


the  advances  are  intended  as  benefactions 
and  gifts,  conditioned  upon  some  unforeseen 
circumstances  arising  to  make  it  expedient 
to  regard  them  as  debts." 

In  Richardson  v.  Keel  (1872)  0  Lea 
(Tenn.)  74,  it  is  said:  ''One  species  of 
property  can  no  more  be  taken  than 
another  to  pay  a  debt  which  the  law  does 
not  recognize  as  valid  security.  The  de- 
fendant's distributive  share  in  his  father's 
estate  is  as  much  his  property  as  any 
other  he  may  own." 

In  Helsey  v.  Shaw  (1905)  120  la  App. 
92,  it  was  held  that  an  administrator  could 
not  obtain  m  order  in  the  court  of  pro- 
bate authorizing  the  setting  off  of  notes 
barred  by  the  Statute  of  Limitations 
against  the  distributive  share  of  the  maker, 
the  court  saying:  "We  are  of  opinion, 
however,  that  whether  the  strict  rules  of 
law,  or  equitable  principles,  are  applied 
in  the  determination  of  the  question,  the 
notes  are,  in  either  case,  barred  by  the 
Statute  of  Limitations,  it  is  well  settled 
that  when  courts  of  law  and  equity  have 
concurrent  jurisdiction,  a  claim  barred  at 
law  will  be  barred  in  ec^uity,  and  that  even 
when  the  jurisdiction  in  equity  is  exclu- 
sive, the  limitation  applies  if  the  remedy 
sought  is  analogous  to  a  remedy  at  law. 
Hancock  v.  Harper  (1877)  SQ  HI.  "^445.  The 
purpose  of  the  petition  was,  and  the  effect 
of  granting  the  same  would  be,  to  enforce 
the  payment  of  the  notes  in  question.  The 
proceeding  was,  therefore,  clearly  analogous 
to  an  action  at  law  for  the  same  purpose. 
There  is  no  claim  that  any  new  promise 
to  pay  the  notes  existed,  nor  that  any 
mutual  claims  existed  between  the  deceased 
and  the  makers  of  the  notes.  The  trial 
court  properly  held  that  the  Statute  of 
Limitations,  which  is  a  statute  of  repose, 
based  upon  the  presumption  that  the  debt 
has  been  paid,  barred  not  only  the  remedy 
of  appellant,  as  the  representative  of  his 
intestate,  but  the  right  wiiich  it  was  in- 
tended to  vindicate,  as  well."  But  com- 
pare Re  Esmond  (1910)  154  IlL  App.  357, 
in  which  a  different  view  seems  to  have 
been  taken:  also  Rogers  v.  Murdock  (1887) 
45  Hun,  30.  9  N.  Y.  8.  R.  660,  above  set 
forth,  in  which  it  is  said  that  the  doctrine 
that  where  there  is  a  legal  and  also  an 
equitable  remedy  in  respect  to  the  same 
subject-matter,  the  latter  is  subject  to  the 
same  statute  bar  as  the  former,  does  not 
apply  to  a  situation  of  this  kind. 

In  Kimball  v.  Scribner  (1916)  174  App. 
Div.  845,  161  N.  Y.  Supp.  511,  it  was  held 
that  an  executor  cannot  set  up  as  a  de- 
fense, in  an  action  brought  by  a  legatee 
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to  recover  his  legacy,  the  existence  of  un- 
paid promissory  notes  forming  part  of  the 
assets  of  the  estate,  but  which  are  barred 
by  the  Statute  of  Limitations.  The  court 
said:  ''I  do  not  find  any  authority  in  liiis 
state  where  this  question  has  been  decided 
in  an  action  at  law  to  recover  the  amount 
of  a  legacy.  There  are  numerous  author- 
ities, originating  mostly  in  the  surrogates' 
courts,  arising  upon  accounting  proceedings 
for  a  judicial  settlement  of  an  estate,  where 
it  has  been  held,  following  the  English 
chancery  rule,  that  an  executor  has  the 
right  to  retain,  as  against  a  legatee,  suf- 
ficient moneys  to  discharge  an  obligation 
of  the  legatee  to  the^  decedent,  even  though 
such  obligation  was  subject  to  the  bar  of 
the  Statute  of  Limitations.  Rogers  v.  Mur- 
deck  (1887)  45  Hun  (N.  Y.I  30,  9  N.  Y. 
8.  R.  660;  Re  Foster  (1895)  15  Misc.  175, 
37  N.  Y.  Supp.  36;  Re  Timerson  (1903) 
39  Misc.  675,  80  N.  Y.  Supp.  639;  Leask 
V.  HoagUnd  (1909)  64  Misc.  156,  118  N.  Y. 
1035,  reversed  in  (1910)  136  App.  Div.  658, 
121  N.  Y.  Supp.  197;  Re  Leslie  (1878)  3 
Redf.  (N.  Y.)  280.  These  cases  all  proceed 
upon  the  theory  that  the  Statute  of  Limita- 
tions is  one  of  repose  only,  and  does  not 
discharge  the  debt  (llulbert  v.  Qark  (1891) 
128  N.  Y.  295,  14  L.R.A.  59,  28  N.  E.  638); 
that  the  debt  is  a  part  of  the  assets  of  the 
estate  and  that  the  debtor  cannot,  in  good 
conscience,  demand  the  payment  of  his  leg- 
acy from  the  estate  without  contributing 
to  the  assets  thereof  the  amount  of  his 
indebtedness.  There  are,  however,  author- 
ities in  other  jurisdictions  which  hold  that 
in  an  action  to  recover  a  legacy  it  is  not 
a  good  defense  that  the  legatee  was  in- 
debted to  the  decedent  on  an  obligation  as 
to  which  the  bar  of  the  Statute  of  Limita- 
tions has  run."  And,  after  reviewing  Al- 
len V.  Edwards  (Mass.)  supra,  and  refer- 
ring to  other  similar  decisions,  the  court 
continued:  "t  think  that  the  reasoning  in 
Allen  V.  Edwards,  is  distinctly  applicable  to 
the  case  at  bar.  It  would  seem  that  there 
can  be  no  longer  any  sound  distinction  in 
legal  principle  nvhether  this  question  ari^'s 
in  a  surrogate's  court  in  a  proceeding  to 
distribute  an  estate,  or  in  an  action  at  law 
to  recover  a  legacy.  Certainly,  in  this  ac- 
tion at  law,  the  principle  ha-s  been  applied 
according  to  the  weight  of  authority  and 
with  regard  to  the  substantial  weight  of 
reason." 

"Rose  V.  Gould  (1852)  15  Beav.  189,  51 
Eng.  Reprint,  509.  21  L.  J.  Ch.  X.  S.  360; 
Gray  v.  Hayhurst  (1910)  157  HI,  App.  488; 
Holt  v.  Libby  (Me.)  supra;  Baker  v.  Safe 
Deposit  &  T.  Co.  (1901)  03  Md.  368,  48  AtL 
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ness  that  is  demandable  and  eolleetable 
by  process  of  law  ean  be  deducted,  the 


eourts   have   declined    to   recognize   its 
validity.** 


920,  49  Atl.  623;  Cummings  y.  Braiuhall 
:I876)  120  Mass.  552;  Allen  \%  Edwards 
(1883)  136  Mass.  138;  (nilingham*8  Estate 
(1908)    220   Pa.   363,   69   Atl.    809;    Bird's 


Estate   (1851)   2  Pars.  Sel.  Eq.  Cas.    (Pa.) 
168. 

WGillingham's    Estate     (1908)     220    Pa. 
353,  69  Atl.  809.  E.  S.  0. 
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NORMAX  MILLER,  Plff.  in  Err., 

V. 

MRS.  BLANCHE  HORTON. 
(—  Okla.  —,  170  Pac.  509.) 

Bills  and  notes  —  plodf!:e  —  title. 

1.  The  pledging  of  t'omineri'ial   paper  as 


Barn.  &  C.  130,  100  Eng.  Reprint,  49,  4 
Mann,  t  R.  18,  7  L.  J.  K.  B.  148. 

It  was  error  to  hold  that  there  had  been 
no  fraud  shown  or  proven  in  the  case,  be- 
cause plaintiff's  husband,  at  the  time  of 
making  the  trade  transferring  the  property, 
made  false  and  fraudulent  representations 
to  tlu*  defendant  which  were  material. 

Watkins  v.  West  VAythesville  Land  k 
Iraprov.  Co.  02  Va.  1,  22  S.  E.  554;  Nairn 


c-olUteriJ  security  for  the  payment  of  a  debt  ,.  £^,^^  -^  ^^„  3-.  3^  p  ^^^  f  ^,^ 
does  not    vest  the   pledgee    with    complete     ,     .  '        «-  ,  .     v,  , ,       ...»,     ,,   /   ^^ 

title:  he  has  onlv  a  sped  a  1  interest  therein  I  i^"^"'*?^  "'ol^*'^'.^'  ^"''^'^-  ^^^'  **''*•  ^**- 
to  secure  the  debt;  the  general  ownership  ^ <^-  1.^83;  Slaughter  v.  Gerson,  13  Wall, 
remains  in  the  pledgeor.  379,  20  L.  ed.  627;  Wise  v.  Fuller,  29  N.  J. 


For  other  cases,  see  Pledge  and  Collateral 
Security,  II.  a,  in  Dig,  l-oi  y.  S, 

Same  ^  rl^ht  to  sell. 

2.  The  pledge  of  commercial  paper  as  col- 
lateral securitv  for  payment  of  debts  does 
not,  in  the  absence  of  special  power  for  that 
purpose,  authorize  the  pledgee  to  sell  the  se- 
curities so  pledged,  upon  default  of  payment 
of  the  debt,  either  at  private  or  public  sale. 
He  muHt  hold  and  collect  tlie  same  as  it 
beiximes  due  and  apply  the  proceeds  to  the 
paymient  of  the  debt  secured. 
For  other  cases,  see  Pledge  and  Collateral 

Security,  II,  a,  in  Dig.  1-52  N.  8, 

(June  6,  1917.) 

tJ^RROR  to  the  District  Court  for  Bryan 
J  County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
a  balance  alleged  to  be  due  on  a  promissory 
note.    Affirmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Mr.  J.  31.  Crook,  for  plaintiff  in  error: 

Defendant  having  become  the  holder  of 
the  note  after  maturity  in  his  own  right, 
the  same  was  duly  and  legally  discharged, 
and  a  peremptory  verdict  in  his  favor  should 
have  l>een  given  by  the  lower  court  instead 
of  for  plaintiff. 

3  R.  C.  L.  §  497,  p.  1269 ;  Long  v.  Bank 
of  Cynthiana,  1  Litt.  (Ky.)  290,  13  Am. 
Dec.  *2.34;  Harmer  v.  Steele,  4  Exch.  1,  154 
Knp.  Reprint,  1100,  19  L.  J.  Exch.  N.  S.  34, 
4  Eng.  RuL  Cas.  515;    Freakley  v.  Fox,  9 

Headnotes  bv  Prtob,  C. 

Note.  —  As  to  right  of  pledgee  of  com- 
mercial paper  to  sell  the  same,  see  annota- 
tion follow^ing  this  case,  post,  628;  and 
references  therein  to  annotation  on  collat- 
eral points. 


Eq.    257. 

Messrs.  MePherren  A  Coobran  and 
Cbarles  A.  Pliiiiips,  for  defendant  in  er* 
ror: 

The  delivery  of  the  note  as  collateral 
security  was  simply  a  pledge  of  the  note. 

Averill  Machinery  Co.  v.  Bain,  50  Mont. 
512,  148  Pac.  334. 

A  pledge  of  personal  property  does  not 
vest  the  ownership  of  the  property  in  the 
pledgee,  but  only  a  special  ownership. 

Ibid.;  Joliet  Iron  &.  Steel  Co.  v.  Scioto 
Fire  Brick  Co.  82  III.  548,  25  Am.  Rep,  341 ; 
Gariick  v.  James,  12  Johns.  146,  7  Am.  Dec. 
294;  Halliday  v.  liank  of  Stewart  County, 
112  Ga-  461,  37  S.  E.  721. 

A  pledgee  cannot  sell  any  evidence  of 
debt  pledged  to  him,  except  the  obligations 
of  governments,  states,  or  corporations,  but 
may  collect  the  same  when  due. 

Joliet  Iron  &  Steel  Co.  v.  Scioto  Fire 
Brick  Co.  82  111.  548,  25  Am.  Rep.  341; 
Wheeler  v.  Newbould.  16  N.  Y.  392;  Rich- 
ardson  v.  Ashby,  132  Mo.  238,  33  S.  W.  806. 

The  attempted  sale  by  the  hank  did  not 
devest  the  title  of  Horton  to  this  note. 

Halliday  v.  Bank  of  Stewart  County,  112 
Ga.  461,  37  S.  E.  721;  Powell  v.  Ong,  02 
111.  App.  95;  Union  Trust  Co.  v.  Rigdon« 
93  III.  458;  Gariick  v.  James,  12  John.>4. 
146,  7  Am.  Dec.  294. 

There  was  no  testimony  introduced  by 
defendant  to  sustain  his  allegation  of  fraud. 

20  Cyc.  13;  Hutchinson  v.  Gorman,  71 
Ark.  305,  73  S.  W.  703;  Elwell  v.  Russell, 
71  Conn.  462.  42  Atl.  862;  Coolev  v.  King, 
J 13  Ga.  1163,  39  S  E  486;  McFarland  v. 
Carlsbad  Sanatorium  Co  68  Or.  530,  137 
Pac.  209,  Ann  Cas  1915C,  555:  Raser  v. 
Moomaw,  78  Wash  6.53.  51  L.R.A.(X.S.) 
707,  139  Pac.  622;  Hutchason  v.  Spinks,  3 
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Cal.  App.  291,  85  Pac.  132;  American  Nat. 
Bank  v.  Hammond,  25  Colo.  367,  55  Pac. 
J 090;  King  v.  Howeth,  42  Okla.  178,  140 
Pac.  1182;  Connell  v.  El  Paso  Gold  Min. 
&  Mill.  Co.  33  Colo.  30,  78  Pac.  677. 

Pryor,  C,  filed  the  following  opinion: 
On  the  8th  day  of  October,  1914,  the  de- 
fendant in  error,  Blanche  Horton,  com- 
menced an  action  in  the  district  court  of 
Bryan  county  against  Norman  MillA*,  plain- 
tiff in  error,  to  recover  tlie  sum  of  $190, 
alleged  to  he  the  balance  due  on  a  promis- 
sory note  made  by  the  plaintiff  in  error  to 
the  defendant  in  error.  The  parties  will  be 
referred  to  as  they  appeared  in  the  court 
below. 

The  petition  of  the  plaintiff  in  the  court 
below  alleged,  in  substance:  That  on  the 
20th  day  of  September,  1912,  the  plaintif! 
and  her  husband,  L.  D.  Hoiton,  sold  to  the 
defendant,  Norman  Miller,  lot  7  in  block 
134  in  the  city  of  Durant,  Oklahoma,  for  the 
sum  of  $1,600,  and  in  addition  thereto  the 
defendant  was  to  assume  a  real  estate  mort- 
gage on  the  lot  at  the  time.  The  defendant 
paid  the  plaintiff  and  L.  D.  Horton  $600 
in  cash  and  for  the  deferred  payment  made 
and  delivered  to  the  plaintiff  and  L.  D. 
Horton  his  two  promissory  notes  in  the  sum 
of  $500  each;  one  due  on  the  20th  day  of 
September,  1913,  and  the  other  due  on  the 
20th  day  of  September,  1914.  That  the 
plaintiff  retained  a  vendor's  lien  on  the  said 
lot  as  security  for  the  payment  of  the  said 
notes.  That  the  first  note  w^as  paid  by  the 
defendant  when  the  same  became  due.  That 
during  the  year  1913  the  plaintiff  and  her 
husband  delivered  to  the  First  National 
Bank  of  Idabel,  Oklahoma,  the  last  note 
as  collateral  security  for  the  payment  of 
a  certain  note  in  the  sum  of  $435,  given  to 
said  bank  by  Warren  Phillips  and  L.  D. 
Horton,  and  assigned  the  vendor's  lien  on 
said  lot  to  said  bank.  Tliat  the  sum  of 
$50  had  been  paid  on  said  note  of  Warren 
Phillips  and  L.  D.  Horton  which  the  said 
First  National  Bank  held.  That  on  the 
20th  day  of  September,  1914,  there  was  due 
and  unpaid  as  principal  and  interest  on  the 
said  note  given  to  the  plaintiff  and  L.  D. 
Horton  the  sum  of  $580,  and  while  the  said 
bank  held  said  note  as  collateral  security, 
the  defendant  went  to  the  First  National 
Bank  of  Idabel,  and  paid  the  note  of  the  said 
Warren  Phillips  and  L.  D.  Horton,  the  sum 
due  thereon  at  that  time  being  $434.37,  and 
secured  from  the  said  First  National  Bank 
the  said  note  of  Warren  Phillips  and  L.  D. 
Horton,  and  the  note  pledged  with  the  said 
bank  as  collateral  security,  the  same  being 
the  $500  note  sued  on,  and  the  release  of 
the  vendor's  lien  which  the  plaintiff  and  L. 
D.  Horton  had  delivered  to  the  bank  at  the 
L.R.A.1918C. 


time  of  negoiiatiiig  the  $435  loan.  But  at 
the  time  of  taking  up  the  said  note  and 
security  by  the  defendant  there  was  still 
due  on  the  said  $500  note  the  sum  of 
$160.19  after  giving  the  defendant  credit  tor 
the  $434.37  which  he  paid  to  the  said  First 
National  Bank.  That  L.  D.  Horton,  priur 
to  this  suit,  assigned  his  interest  in  said 
note  to  plaintiff.  The  plaintiff  asks  in  Iter 
petition  judgment  for  the  said  $160.10,  for 
the  cancelation  of  the  release  of  the  vendor's 
lien  delivered  to  the  First  N»tional  Bank  bv 
said  plaintiff,  and  for  a  foreclosure  of  the 
vendor's  lien. 

The  answer  of  the  defendant  alleges  in 
substance  that  bv  reason  of  his  transaction 
with  the  First  National  Bank  of  Idabel  in 
taking  up  the  said  note  of  one  Phillips  and 
L.  D.  Horton  in  the  sum  of  $434.37,  and  th^- 
bank  delivering  the  said  $500  note  of  the 
defendant  to  the  plaintiff,  and  the  release  ot 
the  vendor's  lien,  that  the  defendant  became 
the  absolute  owner  of  the  note  sued  on  in 
this  action.  He  sets  up  a  further  defense, 
and  asks  damages  in  the  sum  of  $104  against 
the  plaintiff  by  reason  of  certain  alleged 
fraud  which  he  alleges  to  have  been  com- 
mitted by  the  plaintiff  against  him  in  th 
original  transaction^  wherein  he  allegea  tii- 
plaintiff  represented  to  him  that  the  lot 
had  a  mortgage  against  it  in  the  sum  oi 
$750,  bearing  a  low  rate  of  interest,  6  ptr 
cent,  which  made  said  purchase  a  desirable 
proposition.  It  further  alleges  that  it  did 
not  run  tlie  length  of  time  represented  by 
the  defendant,  and  that  he  was  compelled 
to  pay  said  mortgage  off  in  the  year  of  1912. 
and  bad  to  borrow  the  money  for  that  pur- 
pose at  a  higher  rate  of  interest. 

When  this  cause  came  on  for  hearing 
there  was  a  jury  duly  impaneled,  but,  after 
hearing  the  evidence  and  argument  of  coun- 
sel, the  court  directed  a  verdict  for  plaintiff 
and  rendered  judgment  thereon,  to  which 
the  defendant  excepted,  and  prosecutes  hie 
appeal  to  this  court  for  review. 

The  defendant  urges  two  assignments  of 
error,  which  may  be  briefly  stated:  First, 
that  the  court  erred  in  overruling  a  motion 
of  the  defendant  to  quash  depositions  of  the 
plaintiff:  second,  that  the  court  erred  in  di- 
recting the  jury  to  return  a  verdict  for  the 
plaintiff,  whicli  said  verdict  was  contrary 
to  the  law  and  evidence. 

The  motion  of  the  defendant  to  quash  the 
depositions  of  H.  C. '  Morris  and  Warren 
Phillips  is  as  follows:  "Comes  now  the  de- 
fendant and  moves  the  court  to  quash  the 
depositions  of  Warren  Phillips  and  H.  C 
Morris,  taken  on  October  1,  1015,  for  the 
reason  that  they  were  not  taken  upon  snch 
notice  and  under  procedure  as  was  in  such 
cases  provided  by  law." 

The  specific  complaint  made  on  the  hear- 
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ing  of  said  motion  against  the  deposition 
was  that  the  notice  of  taking  said  deppai- 
tiona  did  not  give  the  defendant  sufficient 
time  to  make  preparation  and  attend  the 
taking  of  the  same.  The  records  show  that 
the  notice  was  served  on  the  defendant  on 
the  25th  day  of  September,  1915,  by  leaving 
a  copy  thereof  at  the  residence  of  the  de- 
fendant in  the  city  of  Durant,  with  the 
wife  of  defendant,  and  by  mailing  a  copy 
thereof  to  J.  M.  Crook,  the  attorney  of 
record,  of  the  defendant.  The  records  show 
that  the  said  attorney  received  this  notice 
on  the  25th  day  of  September,  1015,  at  Okla- 
homa City.  The  date  fixed  iu  said  notice  for 
the  taking  of  said  depositions  was  the  1st 
day  of  October,  1915,  and  the  place,  the  town 
of  Idabel,  Oklahoma. 

The  statute  prescribing  the  notice  for  the 
taking  of  depositions  and  the  manner  of 
service  thereof  is  as  follows;  "6079.  Prior 
to  the  taking  of  any  deposition,  unless  taken 
under  a  special  commission,  a  written  notice, 
specifying  the  action  or  proceeding,  the 
name  of  the  court  or  tribunal  in  which  it 
in  to  be  used,  and  the  time  and  place  of 
taking  the  same,  shall  be  served  upon  the 
adverse  party,  his  agent  or  attorney  of 
record,  or  left  at  his  usual  place  of  business 
or  residence.  The  notice  shall  be  served  so 
as  to  allow  the  adverse  party  sufficient  time, 
by  the  usual  route  of  travel,  to  attend,  and 
one  day  for  preparation,  exclusive  of  Sunday 
and  the  day  of  service;  and  the  examination 
may,  if  so  stated  in  the  notice,  be  adjourned 
from  day  to  day." 

The  evidence  further  shows  that  the  at- 
torneys for  the  plaintiflf  offered  to  agree 
with  the  attorney  for  the  defendant  that  the 
depositions  might  be  taken  any  time  between 
the  Ist  and  the  4th  day  of  October,  or  any 
time  that  would  not  delay  the  trial  of  said 
cause,  which  was  set  for  the  6th  day.  of 
October,  1915.  There  seems  to  be  no  legal 
objection  whatever  to  this  notice;  in. fact, 
it  appears  that  the  notice  is  more  liberal 
than  the  statute.  Therefore  the  court  com- 
mitted no  reversible  error  in  refusing  to 
quash  the  aame  upon  motion  of  the  defend- 
ant. 

In  regard  to  the  second  error  urged  by 
the  plaintiff,  that  the  court  erred  in  direct- 
ing the  verdict,  and  that  the  verdict  and 
judgment  were  contrary  to  the  law  and  evi- 
dence, the  defendant  urges  in  his  brief  two 
propositions:  the  alleged  fraud  of  the  plain> 
tiff  in  the  purchase  of  said  lot,  and  that  he 
had  discharged  said  note  by  the  transaction 
be  had  with  the  bank.  Upon  careful  exami- 
nation of  the  evidence  iu  the  record  it  up- 
pears  plainly  that  there  is  no  evidence  to 
support  whatever  allegations  of  fraud  the 
answer  contains.  The  evidence  of  the  de- 
fendant in  this  regard  simply  shows  that 
L.R.A.1918C. 


the  representative  of  the  plaintiff  stated  to 
the  defendant  that  there  was  a  mortgage 
on  said  lot  bearing  a  low  rate  of  intercHt, 
which  made  the  purchase  a  desirable  propo- 
sition. As  to  there  being  a  mortgage  on 
the  place  bearing  a  low  rate  of  interest, 
this  was  true,  and  as  to  whether  or  not 
it  was  a  desirable  proposition  is  a  mere 
matter  of  opinion,  which  does  not  constitute 
fraud.  Further,  the  representative  of  the 
plaintiff,  when  negotiating  with  the  defend- 
ant to  sell  him  the  lots,  delivered  to  him  a 
statement  of  the  mortgage  which  showed 
the  principal  amount,  interest  paid,  and  the 
interest  due  and  the  interest  to  fall  due,  and 
the  date  when  the  mortgage  would  become 
due.  This  statement  is  entirely  consistent 
with  the  representations  complained  of  by 
defendant,  and  alone  completely  refutes  the 
allegations  of  the  answer  as  to  fraudulent 
representations  as  to  said  mortgage.  Tlie 
defendant  himself  introduced  this  statement 
as  his  own  evidence.  It  therefore  conclu- 
sively appears  from  the  record  that  no  fraud 
whatever  was  established  by  the  evidence 
of  the  defendant.  The  counterclaim  of  the 
defendant  failed. 

The  next  contention  made  by  the  defend- 
ant is  that,  when  the  defendant  took  up 
the  note  for  $434.37  of  Warren  Phillips  and 
L.  D.  Horton  and  the  $500  note  sued  on  in 
this  action  and  the  vendor's  lien,  the  defend- 
ant became  the  absolute  owner  of  said  $500 
note,  and  that  there  was  no  further  liabil- 
ity of  the  defendant  to  plaintiff  on  said  note; 
that  said  transaction  was  a  complete  dis- 
charge of  said  note.  This  question  depends 
on  whether  or  not,  when  any  evidence  of  in- 
debtedness, such  as  a  promissory  note,  is 
pledged  as  collateral  to  secure  the  payment 
of  the  debt,  the  title  passes  from  the  owner 
of  such  evidence  of  indebtedness  to  the 
pledgee.  The  question  seems  to  have  been 
well  settled  that  the  mere  pledging  of  a 
promissory  note  or  other  evidence  of  indebt- 
edness as  collateral  security  for  the  payment 
of  a  debt  does  not  devest  the  pledgeor  of 
title  and  vest  title  in  the  pledgee.  Averill 
Machinery  Co.  v.  Bain,  60  Mont.  512,  148 
P«c.  334;  OarUck  t*  James,  12  Jqhnp.  146, 
7  Am.  Dec.  294;  Union  Trust  Co.  v.  Rigdon, 
93  111.  458;  Halliday  v.  Bank  of  Stewart 
County,  112  Ga.  461,  37  S.  E.  721.  In  the 
case  of  Union  Trust  Co.  v.  Rigdon,  supra, 
the  supreme  court  of  Illinois  held:  "On 
a  pledge  or  pawn  of  personalty,  the  legal 
property  does  not  pass  as  in  the  case  of  a 
mortgage  with  a  condition  of  defeasance, 
but  the  general  ownership  remains  with 
the  ple(iij;eor,  and  only  a  special  property 
passes  to  the  pledgee." 

In  the  case  of  Averill  Machinery  Co.  v. 
Bain,  supra,  the  court  held:  "The  legal 
title   to  property  pledged  remains   in  the 


r>28 


OKLAHOMA  SUPREME  COURT. 


pledgeor.  Legatt  t.  Palmer,  39  Mont.  302, 
]02  Pac.  327.  The  pledgee  has  a  special 
property  interest  in  the  thing  pledged;  that 
is,  he  has  a  lien  upon  it  which  depends  for 
its  validity  upon  possession.  Rairden  t. 
Hedrick,  46  Mont.  610,  129  Pac.  498.  When 
the  principal  debt  is  paid,  the  pledge  is  dis- 
charged (31  Cyc.  851),  and  the  pledgeor  is 
entitled  to  a  return  of  the  pledge." 

As  the  pledgee  does  not  hold  the  title  to 
the  thing  pledged,  it  follows  as  a  matter 
of  course,  unless  he  has  a  contract  giving 
him  authority  to  sell  the  same,  he  cannot 
do  so. 

When  a  person  or  corporation  is  holding 
a  promissory  note,  commercial  paper,  or 
other  evidence  of  debt  as  collateral  security 
for  the  payment  of  a  debt  to  him,  he  has 
only  the  authority  to  collect  the  same  and 
apply  it  on  the  debt  due  him,  and  he  cannot 
sell  said  collaterals  and  pass  title  thereto  to 
the  pretended  purchaser.  Joliet  Iron  & 
Steel  Co.  V.  Scioto  Fire  Brick  Co.  82  111.  548, 
25  Am.  Rep.  341;  Wheeler  v.  Newbould,  16 
N.  Y.  392;  Powell  v.  Ong,  92  111.  App.  95; 
Union  Trust  Co.  v.  Rigdon,  93  111.  458.  In 
the  case  of  Union  Trust  Co.  v.  Rigdon, 
supra,  the  supreme  court  of  Illinois  held: 
*"niere  is  a  distinction  between  a  pledge  of 
ordinary  chattels  and  a  pledge  of  commercial 
paper.  A  pledge  of  the  latter  as  collateral 
security  for  the  payment  of  a  debt  does  not, 
in  the  absence  of  a  special  power  for  that 
purpose,  authorize  the  pledgee  to  sell  the 
securities  so  pledged,  upon  default  of  pay- 
ment, either  at  public  or  private  sale.  He  is 
bound  to  hold  and  collect  the  same  as  they 
become  due,  and  apply  the  net  proceeds  to 
the  payment  of  the  debt  so  secured.'* 

In  the  case  of  Joliet  Iron  &  Steel  Co.  v. 
Scioto  Fire  Brick  Co.  supra,  the  court  said : 
"Tlie  pledge  of  commercial  paper  as  col- 
lateral security  for  the  payment  of  a  debt 
does  not,  in  the  absence  of  a  special  power 
for  that  purpose,  authorize  the  party  to 
whom  such  paper  is  so  pledged  to  sell  the 
securities  so  pledged,  upon  default  of  pay- 


ment, either  at  public  or  private  sale.  He  is 
bound  to  hold  and  collect  the  same  as  it 
becomes  due,  and  apply  the  net  proceeds  to 
the  payment  of  the  debt  so  secured.  A  per- 
son holding  property  or  securities  in  pledge 
occupies  the  relation  of  trustee  for  the  own- 
er, and  as  such,  in  the  absence  of  special 
power  to  do  otherwise,  is  bound  to  proceed 
as  a  prudent  owner  would  with  his  own. 
From  the  very  nature  of  the  case,  property 
can  only  be  applied  as  security  through  tlie 
process  of  sale.  Not  so  with  bonds,  mort- 
gages, or  promissory  notes." 

Further,  the  statute  (Revised  Laws  1910, 
§  4519 )  forbids  the  sale  of  evidence  of  debts 
by  the  pledgee;  said  section  being  as  fol- 
lows: "A  pledgee  cannot  sell  any  evidenct* 
of  debts  pledged  to  him,  except  the  obliga- 
tions of  governments,  states,  or  corpora- 
tions; but  he  may  collect  the  same  when 
due." 

The  evidence  of  defendant  shows  that  he 
had  knowledge  of  the  nature  of  the  bank's 
interest  in  said  note.  As  title  to  said  note 
did  not  pass  to  the  First  National  Bank 
when  the  plaintiff  deposited  the  same  with 
it  as  collateral  security,  and  as  the  bank, 
under  the  law,  had  no  authoritv  to  sell  the 
same,  title  did  not  pass  to  the  defendant 
when  he  took  the  same  up  and  procured  the 
possession  thereof.  He  was  liable  to  the 
plaintiff  for  .the  amount  due  thereon  at  th<* 
time  of  the  commencement  of  the  suit,  and 
as  the  counterclaim  of  the  defendant  in  the 
way  of  damages  failed  as  above  shown,  all 
of  the  defenses  of  the  defendant  have  failed. 
The  court  committed  no  prejudicial  or  re- 
versible error  in  directing  a  verdict  for  the 
plaintiff. 

Therefore  tTie  judgment  of  the  court  be- 
low should  be  affirmed. 

Per  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  denied  February  12. 
1918. 


AiinolatioD— Right  of  pledgee  of  commercial  paper  to  sell  the  same. 


This  note  is  supplemental  to  part  of 
the  note  to  Moses  v.  Grainger,  53  L.R.A. 
857,  858.  It  will  be  observed  that  nei- 
ther note  is  concerned  with  the  right  to 
transfer  the  collateral  as  an  incident  to 
a  transfer  of  the  principal  obligation. 

For  pledgee's  conversion  of  pledged 
property  bv  invalid  sale,  see  the  note  in 
43  L.R.A.  737. 

The  ruling  in  Miller  v.  Horton,  ante, 
625,  that,  in  the  absence  of  special  con- 
tract, the  bolder  of  commercial  paper  as 

collateral   cannot  separate  it  from  the 
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debt  by  sale,  is  sustained  by  the  authori- 
ties, as  appears  from  the  earlier  note  in 
53  L.R.A.  858. 

It  will  be  abserved  that  in  Millkr  v. 
HoRTON,  the  action  was  by  the  pledgeor 
against  the  maker  of  the  pledged  note. 
In  Powell  V.  Ong  (1900)  92  Dl.  App.  95, 
the  facts  were  similar  to  those  in  the 
Miller  Case,  except  that  in  the  Powell 
Case  the  action  was  by  the  pledgeor 
against  the  plediree.  In  the  Powell  Case 
the  plaintiff  gave  the  defendant  his 
promissory  note,  and  as  collateral  secur- 
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ity  a  larger  note  of  C,  due  at  the  same 
time,  and  after  the  notes  came  due  the 
defendant  turned  them  over  to  C  on  re- 
ceipt of  the  amount  due  on  the  plain- 
tiifs  note.     It   was   held   that   the   de- 
fendant was  liable  to  the  plain  tij^  for 
the  value  of  C's  note,  less  the  amount 
of  A's  note.    The  court  said :    ^^The  law 
is  well    settled    in    this    state    that    ^a 
pledgee  who  holds  commercial  paper  as 
collateral  security  for  the  payment  of 
his  debt  has  no  authority,  in  the  absence 
of  a  special  power  for  that  purpose,  to 
sell  securities  upon  default  of  payment, 
at  public  or  private  sale.    He  is  bound 
to  hold  and  collect  the  same  as  they  be- 
come due,  and  apply  the  net  proceeds  to 
the  payment  of  the  debt  so  secured.' " 
The  court  quoted  Story  on  Bailments,  § 
321,  as  follows:     ^^The  person  holding 
commercial  paper  as  collateral  security 
for  a  debt  due  him  has  no  right,  unless, 
perhaps,  in  a  very  extreme  case,  to  com- 
promise with  the  parties  to  the  security 
lor  a  less  sum  than  the  sum  due  on  the 
security,  and  if  he  does  he  will  be  com- 
I)elled  to  account  to  the  pledgeor  for  the 
full  value;''  and  after  referring  to  the 
case  of  the  Union  Trust  Co.  v.  Rigdon 
(1879)  93  lU.  458,  discussed  in  the  earli- 
er note,  said  further;    **In  Colebrook  on 
Collateral   Securities,  §  96,  the  rule  is 
stated  as  follows:     *The  pledgee  of  ne- 
gotiable securities  as  collateral  security 
is  not  permitted,  in  the  absence  of  spe- 
cial agreement,  in  bis  dealings  with  the 
securities,  to  accept  anything  less  in  dis- 
ehai^e  or  satisfaction  of  them  from  the 
parties   bound   than   the   face   value   of 
such  paper.     Any  trade  or  compromise 
or  rebate  made  by  the  pledgee  with  the 
maker  or  other  parties  to  such  collater- 
als, whereby  the  same  are  surrendered 
for  less  than  the  face  value  thereof,  is  a 
breach  of  the  duty  of  the  pledgee  and  is 
not  sustained.    Any  arrangement  where- 
by the  securities  are  transferred  for  less 
than  is  due  thereon  to  a  party  already 
bound  for  the  full  amount  is  a  compro- 
mise, notwithstanding  a  power  of  sale 
has  been  given  by  the  contract  of  pledge.' 
It  is  therefore  apparent  from  the  above 
authorities  that  appellant,  by  disposing 
of  the  collateral  note  to  the  maker  there- 
of, rendered  himself  liable  to  appellee 
for  any  damages  sustained  by  the  latter, 
and  it  was  immaterial  whether  there  was 
any  actual  fraud  or  collusion  on  the  part 
of  appellant   in   the   transaction.     The 
measure  of  damages  was  prima  facie  the 
amount  due  on  the  collateral  note,  less 
the  debt  it  was  given  to  secure ;  and  'the 
burden  of  proving  the  amount  to  be  less 

was  upon  the  appellant." 
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It  may  be  doubted  whether  it  was  nec- 
essary, in  order  to  sustain  the  decision  in 
MiLLKR  V.  HoRTON,  to  invokc  the  princi- 
ple that  the  holder  of  commercial  paper 
as  collateral  cannot  sell  the  same  (in  the 
absence  of  a  special  power). 

In  State  v.  Castleton  (1913)  255  Mo. 
201,  IW  S.  W.  492,  the  court  agrees 
with  the  rule  announced  in  Richardson 
V.  Ashby  (1895)  132  Mo.  238,  33  S.  W. 
80(i,  referred  to  in  the  earlier  note,  to 
the  effect  that  the  holder  of  commercial 
paper  "as  collateral  for  the  payment  of 
a  debt  cannot,  in  the  absence  of  a  spe- 
cial power  for  that  purpose,  sell  the  se- 
curity so  pledged  upon  default  of  pay- 
ment of  the  debt,  at  public  or  private 
sale,  with  or  without  notice,  as  in  the 
case  of  ordinary  property,  on  timely  no- 
tice, nor  by  order  of  court  dispose  of 
same."  If  he  sells  the  same,  he  will  be 
liable  for  a  conversion. 

In  Le  Banque  D'Hochelaga  v.  Larue 
(1910)  3  Alberta  L.  li.  42,  where  a  bank 
sued  the  defendant  on  his  promissory 
note,  and  he  count erclaimed  on  notes  of 
a  third  party,  amounting  to  the  same 
sum,  which  he  had  pledged  as  collateral 
to  the  note  sued  on,  and  which  the  bank 
had  turned  over  to  the  third  part^',  it  was 
held  that  the  bank's  claim  was  equaled 
by  the  counterclaim. 

In  Jenckes  v.  Rice  (1903)  119  Iowa, 
451,  93  N.  W.  384,  where  a  contract  of 
indemnity  deposited  as  collateral  secur- 
ity with  a  bank  was  sold,  the  court  said : 
"We  are  of  the  opinion  that  the  sale  of 
the  collateral  security  by  the  bank  did 
not  vest  the  absolute  title  therein  in  the 
plaintiff.  It  is  undoubtedly  the  rule  that 
the  pledgee  of  personal  property  in  the 
shape  of  goods  or  merchandise  or  tangi- 
ble chattels  of  anv  kind  mav  sell  the 
same,  after  default,  upon  proper  notice 
to  the  pledgeor;  but  this  rule  has  been 
quite  generally  held  not  to  apply  to 
choses  in  action  or  commercial  paper, 
other  than  stocks  and  bonds,  unless  the 
contract  so  provides;  and  the  reason  for 
this  exception  is  that  such  securities,  not 
being  usually  marketable  at  their  fair 
value,  would  generally  be  sold  at  a  sacri- 
fice, and  an  injustice  would  thus  be  done 
the  debtor;  and  it  cannot  be  presumed 
that  it  was  the  intention  of  the  parties 
thus  to  deal  with  the  securities." 

In  Peacock  v.  Phillips  (1910)  247  Dl. 
467,  32  L.R.A.(N.S.)  42,  93  N.  E.  415,  it 
was  held  that  one  who,  with  knowledge 
of  the  facts,  purchases  a  note  and  mort- 
gage held  by  a  bank  as  collateral  for  a 
note  of  less  amount,  executed  by 
one  of  the  makers  of  the  mortgage, 
at   a   sale   bv   the   bank   in  accordance 
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with  the  contract,  upon  default  in 
payment  of  its  note  at  maturity, 
can  enforce  the  collateral  note  and  mort- 
t^age  securing  it  only  to  the  extent  of  the 
amount  due  on  the  obligation  for  which 
it  stood  as  collateral.  See  also  note  to 
this  case  in  32  L.R.A.(N.S.)  42. 

The  following  quotations  are  of  inter- 
est in  connection  with  the  subject: 

"It  is  elementary  that,  when  a  collater- 
al note  has  been  indorsed  and  delivered, 
the  pledgee  is  the  legal  owner  of  it  to  the 
extent  of  the  debt,  and  the  pledgeors  are 
owners  of  the  remainder,  and  that  the 
pledgee  is  entitled  to  collect  the  note, 
and  must  use  diligence  to  do  so."  Bald- 
win V.  Jordan  (1914)  —  Tex.  Civ.  App. 
— ,  171  S.  W.  1016. 

"Where  a  note  has  been  transferred  as 
collateral  security  for  a  debt  less  than 
the  amount  of  said  note,  the  payee  is  still 
the  equitable  owner  of  said  note*  to  the 
amount  of  the  excess  over  the  debt  for 
which  the  note  had  been  transferred  as 
collateral."  Thomson  v.  Findlater  Hard- 
ware Co.  (1913)  —  Tex.  Civ.  App.  — , 
156  S.  W.  301. 

"It  is  too  well  settled  to  require  cita- 
tion of  authoritv  that  the  holder  of  a 
note,  given  as  collateral  security  for  a 
debt  due  him,  can  sue  the  maker  and  re- 
cover upon  such  collateral  security,  and 
that  a  judgment  against  the  principal 


debtor  and  against  the  maker  of  the  note 
assigned  as  collateral  security  can  be  re- 
covered in  the  same  action,  even  though 
such  collateral  security  exceeded  in 
amount  the  debt  it  was  assigned  to  se- 
cure, the  excess,  after  the  payment  of 
the  principal  indebtedness,  inuring  to  the 
benefit  of  him  who  assigned  the  note  as 
collateral."  Fortv-Acre  Spring  Live 
Stock  Co.  V.  West  Texas  Bank  &  T.  Co. 
(1908)  —  Tex.  Civ.  App.  — ,  111  S.  W. 
417. 

But  a  pledgeor,  after  acquiescing  in  the 
delivery  by  the  pledgee  to  the  maker  of 
notes  pledged  as  collateral,  may  not  ten- 
der the  amount  of  his  debt  to  the  pledgee 
and  demand  the  collateral.  First  Nat. 
Bank  v.  Seaweard  (1916)  78  Or.  667, 152 
Pae.  883. 

While  the  statute  of  California  for- 
bids a  pledgee  from  selling  any  evidence 
of  debt  pledged  to  him,  and  limits  his 
right  to  collect  the  same  when  due,  and 
he  has  no  right  to  sell  a  note  transferred 
to  him  as  collateral,  and  an  unauthor- 
ized sale  would  be  a  conversion  as  to  the 
pledgeor,  this  statute  is  for  the  benefit  of 
the  pledgeor,  and  the  maker  of  the  note, 
when  he  is  not  prejudiced  by  its  sale, 
cannot  be  heard  to  complain.  Woolf  v. 
Clarke  (1911)  17  CaL  App.  696, 121  Pac. 
407.  B.  B.  B. 
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JULIUS  BLUM,  Respt., 
v. 

W.  H.  ROWE,  Impleaded,  etc.,  Appt., 

(—  Wash.  — ,  168  Pac.  781.) 

Receivers  —  right   of    simple    contract 
creditor. 

A  nimple  contract  creditor  without  lien 
on  any  specific  property  of  his  debtor  is  not 
entitled  to  the  appointment  of  a  receiver 
for  an  individual  debtor's  property  on  the 
fjround  that  the  debtor  is  insolvent  and  will 
diiisipate  and  squander  his  property. 
For  other  oases,  see  Receivers,  1.  b,  in  Dig. 
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(November  12,  1917.) 

PPEAL    bv    defendant    Rowe    from    an 
order  of  the  Superior  Court  for  King 
County  appointing  a  receiver  as  to  him  in- 
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Note.  —  As  to  ripbt  of  a  simple  contract 
creditor  to  the  appointment  of  a  receiver  of 
the  property  of  his  individual  or  firm 
debtor,  see  annotation  fallowing  this  case, 
]>OHt,  632,  and  references  therein  to  anno- 
tation on  collateral  points. 
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dividually  in  an  action  brought  to  recover 
an  amount  alleged  to  l)€  due  from  defend- 
ants for  work  and  labor  performed  and 
money  expended  at  their  request  and  for 
their  benefit.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  £.  P.  Whitlns,  for  appellant: 

The  affidavit  alleges  no  sufficient  ground 
upon  which  to  rest  the  appointment  of  a 
receiver  as  against  any  of  the  defendant^. 

Henderson  v.  Reynolds,  168  Ind.  o22. 
11  L.R.A.(N.S.)  960,  81  N.  E.  494,  11  Ann. 
Cas.  977;  Thompson  v.  Adams.  60  W.  Va. 
463,  55  S.  E.  668:  Uhl  v.  Dillon,  10  Md. 
500,  69  Am.  Dec.  172;  Walker  v.  Zom.  50 
Ga.  371;  Spokane  v.  Amsterdamsch  Trus- 
tees Kantoor,  18  Wash.  81,  60  Pac.  10S8: 
Norfor  v.  Busby,  19  Wash.  450,  36  Pac 
715:  Balfour-Guthrie  Invest.  Co.  v.  Geiger, 
20  Wash.  570,  56  Pac.  370;  34  Cyc.  37. 

Messrs.  Jay  C.  Allen  and  Philip  Tin- 
dall,  for  respondent: 

Plaintiflf's  case  calls  fdr  the  exercise  by 
the  court  of  the  discretion  conferred  upon 
it  by  the  statute  relative  to  the  appoint- 
ment of  receivers,  which  authorizes  the  ap- 
pointment of  a  receiver  "when,  in  the  dis* 


BLUM  V.  ROWE. 


631 


rretion  of  the  cotirt,  it  may  be  necessary  to 
s<ecure  ample  justice  to  the  parties." 

Spute  V.  8pute,  74  Wash.  665,  134  Pac. 
175;  Davis  v.  Edwards,  41  Waah.  483,  84 
Pac,  22;  Etiphrat  v.  Morrison,  39  Wash. 
311,  81  Pac.  695. 

Webster,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  brought  this  action  to  recover 
the  sum  of  $310,  alleged  to  be  due  him  from 
the  defendants  and  each  of  them  for  work 
and  labor  performed  and  money  expended  at 
their  special  instance  and  request  and  for 
their  benefit.  In  addition,  it  is  alleged  that 
the  defendanta  are  insolvent,  and  unless  a 
receiver  is  appointed  to  take  charge  of  their 
property,  certain  mining  claims  which  they 
hold  under  a  lease  will  be  lost  bv  failure  of 
the  defendants  to  keep  the  leases  in  force, 
and  other  assets  belonging  to  them  will  be 
dissipated  and  squandered.  The  prayer  is 
for  a  money  judgment  for  the  amount  men- 
tioned, and  that  a  receiver  pendente  lite  be 
appointed  to  take  charge  of  and  manage 
the  property  and  assets  of  the  defendants, 
•'uhjpct  to  the  direction  of  the  court.  The 
application  for  a  receiver  was  denied  as  to 
the  defendant  corporations,  but  granted  as 
to  the  individual  defendant,  W.  H.  Rowe, 
and  a  receiver  was  ordered  to  take  charge 
of  the  mining  claims  and  certain  personal 
property  used  in  connection  with  them 
until  the  further  order  of  the  court.  The 
defendant  Rowe  appeals. 

The  question  for  determination  is,  can 
a  Mmple  contract  creditor  whose  claim  has 
not  been  reduced  to  judgment,  and  who  is 
not  asserting  a  lien  against  any  specific 
property,  maintain  an  action  for  the  ap- 
pointment of  a  receiver  to  take  charge  of 
and  manage  the  property  of  an  individual 
debtor,  upon  an  allegation  of  insolvency 
and  that  the  debtor  is  about  to  lose  or 
i^uander  his  property?  In  the  recent  case 
of  Grays  Harbor  Commercial  Co.  v.  Fifer, 
f»7  Wash.  880,  166  Pac.  770,  this  court  held 
that,  "in  an  application  for  the  appointment 
of  a  receiver,  the  plaintiff  must  show  (1) 
Hither  that  he  has  a  clear  right  to  the  prop- 
crtv  itself,  that  he  has  some  lien  upon  it, 
or  that  the  property  conatitutes  a  special 
fund  to  which  he  haa  a  right  to  resort  for 
the  satisfaction  of  bis  claim;  and  (2)  that 
the  possession  of  the  property  by  defendant 
vas  obtained  by  fraud,  or  that  the  prop- 
erty itself,  or  the  income  arising  from  it, 
is  in  danger  of  loss  from  neglect,  waste, 
misconduct,  or  insolvency.  .  .  .  Until 
^  creditor  has  obtained  a  judgment  at  law 
for  his  demand  against  the  debtor,  and  the 
return  of  an  execution  unsatisfied,  an  action 
in  equity  will  not  lie  to  reach  assets  and 
apply  them  to  the  payment  of  a  moneyed 
LR.A.miHC. 


demand  arising  upon  a  contract,  express  or 
implied.  Allegations  of  insolvency  do  not 
change  this  rule." 

In  that  case,  as  in  this,  the  defendant, 
for  whoee  property  the  receiver  was  ap- 
pointed, was  an  individual,  and  not  a  cor- 
poration, and  consequently  the  rule  an- 
nounced in  Oleson  v.  Bank  of  Tacoma,  15 
Wash.  148,  46  Pac.  734:  New  York  Nat. 
Kxch.  Bank  v.  Metropolitan  8av.  Bank, 
28  Wash.  553,  68  Pac.  005;  and  Davis 
v.  Edwards,  41  Wash.  480,  84  Pac.  22,  has 
no  application.  In  those  cases  it  was  held 
that  subdivision  5  of  §  741,  Rem.  &,  Bal. 
Code,  in  express  terms  and  in  language  ca- 
pable of  but  one  interpretation,  provides 
that  a  creditor  has  unlv  to  establish  the  fact 
that  he  is  such,  and  that  the  corporation  of 
which  he  is  a  creditor  is  insolvent,  to  make 
it  the  duty  of  the  proper  court  to  appoint 
a  receiver  to  take  possession  of  the  property 
of  the  corporation  and  close  up  its  affairs. 
With  respect  to  corporations  the  statute 
provides:  "A  receiver  may  be  appointed 
by  the  court  in  the  following  cases :  .  .  . 
(5)  when  a  corporation  has  been  dissolved 
or  is  insolvent,  or  is  in  imminent  danger  of 
insolvency,  or  has  forfeited  its  corporate 
rights." 

It  seems  plain  under  this  language,  and 
the  court  so  held,  that  the  right  to  the  ap- 
pointment of  a  receiver  in  such  cases  is 
made  to  depend  solely  upon  the  character 
of  the  defendant  and  the  status  of  its 
affairs,  and  not  upon  the  nature  of  the 
plaintiff's  claim.  We  have  no  similar  stat- 
ute relating  to  appointment  of  receivers 
for  individual,  as  distinguished  from  cor- 
porate, debtors,  and  must  therefore  look  to 
the  general  law  upon  the  subject. 

In  High  on  Receivers,  4th  ed.  §  406,  the 
rule  as  to  the  right  to  maintain  an  action 
for  the  purpose  of  putting  a  receiver  upon 
the  property  of  a  debtor  is  in  conformity 
with  our  holding  in  the  Fifer  Case,  supra, 
and  is  in  this  language:  "Having  already 
shown  that  the  aid  of  a  receiver  is  extend- 
ed only  in  behalf  of  creditors  who  have 
fnlly  exhausted  their  remedy  at  law,  it  fol- 
lows necessarily  that  the  jurisdiction  will 
not  be  exercised  in  favor  of  mere  general 
creditors,  whose  rights  rest  only  in  con- 
tract, and  are  not  yet  reduced  to  judgment, 
and  who  have  acquired  no  lien  upon  the 
pi'operty  of  the  debtor.  Courts  of  equity 
will  not  permit  any  interference  with  the. 
right  of  a  debtor  to  control  his  own  prop- 
erty, at  the  suit  of  creditors  who  have  ac- 
quired no  lien  thereon,  and  whatever  em- 
barrassment the  creditor  may  experience  by 
reason  of  the  slow  procedure  of  the  courts 
of  law  must  be  remedied  by  legislative, 
and  not  by  judicial,  authority.  And  while 
there  are  a  few  instances  where  the  courts 
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have  maintained  a  contrary  doctrine,  the 
p;reat  weight  of  authority  supports  the  rule 
that,  in  the  absence  of  statutory  provisions 
to  the  contrary,  a  general  contract  creditor, 
before  judgment,  is  not  entitled  either  to  an 
injunction  or  a  receiver  against  his  debtor, 
upon  whose  property  he  has  acquired  no 
lien.  Any  interference  with  the  debtor's 
property,  or  with  his  right  of  disposing  of  it 
before  judgment,  is  beyond  the  judicial 
power,  and  courts  of  equity  will  not  extend 
their  extraordinary  jurisdiction  beyond  the 
limits  fixed  by  the  authorities." 

"The  reason  of  the  rule  seems  to  be  that, 


until  the  creditor  has  established  his  title, 
he  has  no  right  to  interfere,  and  it  would 
lead  to  an  unnecessary,  and  perhaps  a  fruit- 
less and  oppressive,  interruption  of  the  ex- 
ercise of  the  debtor's  rights.  Unless  he  ha^ 
a  certain  claim  upon  the  debtor,  he  lias  no 
concern  with  his  frauds.''  Chancellor  Kent 
in  Wiggins  v.  Armstrong,  2  Johns.  Ch.  144. 
We  conclude  that  the  action  of  the  court 
in  appointing  the  receiver  was  erroneous, 
and  the  order  is  reversed. 

* 

£lUs,   Ch.  J.,  and   Main,   Morris,  and 
Cbadwick,  J  J.,  concur. 


Annotation — ^Righl  of  simple  contract  creditor  to  the  appointnient  of  a 
receiver  of  the  property  of  his  individual  or  firm  debtor. 


Scope. 

The  principles  underlying  many  o£  the 
derisions  cited  in  the  present  note  are 
fully  discussed  in  the  note  to  Ziska  v. 
Ziska,  23  L.K.A.(X.S.)  1,  on  the  question 
of  conditions  precedent  to  equitable 
remedies  of  creditors. 

In  Blum  v.  Rowe,  ante,  630,  the  court 
makes  a  distinction,  as  regards  the  right 
of  a  creditor  to  a  receiver  of  the  property 
of  the  debtor,  between  cases  where  the 
debtor  is  an  individual  and  where  it  is  a 
corporation.  In  other  cases,  for  example, 
Coquard  v.  National  Linseed  Oil  Co. 
(1898)  171  Dl.  480,  49  N.  E.  663,  it  is 
stated  that  courts  of  chancery  have  no 
general  power  to  apjwint  receivers  of 
corporations,  and  can  appoint  them  only 
where  expressly  authorized  by  statute. 
And  in  High  on  Receivers,  §  289,  it  is 
said  that,  "when  the  jurisdiction  of 
courts  of  equity  has  been  extended  by 
legislation  to  the  appointment  of  receiv- 
ers over  incorporated  companies,  the 
power  thus  conferred  is  treated  by  the 
courts  as  a  delegated  authority,  the  exer- 
cise of  which  requires  the  most  careful 
consideration.  The  elfect  of  appointing  a 
receiver  being  to  take  the  property  of  the 
corporation  out  of  the  control  of  its  own 
officers,  to  whom  it  has  been  intrusted  by 
its  stockholders,  the  courts  proceed  with 
extreme  caution  in  the  exercise  of  so 
summary  a  power.  And  in  construing 
such  statutes,  they  are  inclined  to  give 
them  a  strict  construction,  and  require 
the  prescribed  method  of  obtaining  juris- 
diction of  the  person  and  of  the  subject- 
matter  to  be  strietlv  followed." 

It  has  seemed  best,  therefore,  to  con- 
fine the  note  to  the  question  of  the  right 
of  a  simple  contract  creditor  of  an  in- 
dividual or  a  partnership  to  the  appoint- 
ment of  a  receiver  for  the  property  of 
the  debtor,  and  to  exclude,  in  general, 
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cases  where  the  debtor  was  a  corporation, 
even  though  some  cases  of  the  latter 
class  are  apparently  decided  on  grounds 
not  peculiar  to  that  class  of  cases.  This 
is  true,  for  instance,  of  such  cases  as 
Nesbit  V.  North  Georgia  Electric  Co. 
(1907)  156  Ted.  979 ;  Dodge  v.  Pyrolusite 
Manganese  Co.  (1882)  69  Oa.  665  (the 
court  stating  the  rule  broadly  that  cred- 
itors without  lien  or  title  or  some  inter- 
est in  the  debtor's  property  who  have  not 
reduced  their  claims  to  judgment,  have, 
as  a  general  rule,  no  right  to  invoke  in- 
terference by  an  injunction  and  the  ap- 
pointment of  a  reeeiver;  the  debtor 
being,  however,  in  this  instance,  a  cor- 
poration) ;  Virginia-Carolina  Chemical 
Co.  V.  Provident  Sav.  Life  Assur.  Soc. 
(1906)  126  Ga.  50,  54  S.  E.  929  (the  gen- 
eral rule  being  laid  down  that  ordinari- 
ly a  creditor  by  note,  without  judgment 
or  lien,  is  not  entitled  to  an  interlocutory 
injunction  and  the  appointment  of  a  re- 
ceiver for  the  debtor's  property;  the 
debtor  in  this  instance  also  being  appar- 
entlv  a  oorporation ) ;  Adee  v.  6i«:ler 
(1880)  81  N.  Y.  349;  Wiedemann  Brew- 
ing Co.  v.  Herman  (1913)  20  Ohio  C.  C. 
N.  S.  187. 

Consultation  of  the  notes  to  Exchfln<rp 
Bank  v.  Bailey,  39  L.R.A.(N.S.)  103J. 
and  FeesB  v.  Mechanics'  State  Bank. 
L.R.A.1915A,  606,  on  the  question  of  the 
inherent  jurisdiction  of  equity  inde- 
pendently of  statute,  at  the  instance  of 
stockholders  to  appoint  a  receiver  or 
wind  up  a  corporation  because  of  mis- 
management or  fraud  of  its  officers,  will 
be  found  helpful  on  the  general  question 
as  to  the  power  of  equity  to  appoint  a  re- 
ceiver for  a  corporation. 

As  to  the  question  whether  a  judg:ment 
creditor  must  exhaust  his  remedies  at  law 
as  a  condition  of  the  right  to  a  receiver, 
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see  note  to   Minkler  v.   United   States 
Sheep  Co,  33  L.R.A.  546, 

Rule  in  general. 

Blum  v.  Kowe,  ante,  630,  is  in  accord 
with  the  general  rule  laid  down  in  many 
cases,  that  a  simple  contract  creditor  of 
an  individual  or  a  partnership,  with  no 
lien  on  the  debtor's  property,  is  not 
ordinarily,  in  the  absence  of  statute,  en- 
titled to  the  appointment  of  a  receiver 
therefor,  although  the  grounds  for  such 
appointment  might  otherwise  be  suf- 
lieient,  such  as  insolvency,  waste,  or 
threatened  removal  or  concealment  of  the 
property.  The  follow-ing  cases  apply,  or 
at  least  recognize  this  rule : 

Fed.— Gates  v.  Allen  (1892)  149  U.  S. 
451,  37  L.  ed.  804, 13  Sup.  Ct.  Rep,  977 ; 
Viquesnev  v.  Allen  (1904)  65  C.  C.  A. 
259,  131  Fed.  21;  Maxwell  v.  McDaniels 
(1910)  106  C.  C.  A.  453,  184  Fed.  311. 

Cal.— Ibbetson  v.  Peairaon  (1907)  7 
Cal.  App.  261,  94  Pac.  252  (holding  a 
lessor  who  had  no  lien  on  the  crop,  but 
rented  for  cash  payable  in  instalments, 
not  entitled  to  a  receiver,  on  failure  to 
pay  rent,  to  care  for  growing  crops  of 
the  tenant,  who  was  alleged  to  be  in- 
solvent). 

(Ja.— Walker  v.  Zom  (1873)  50  Ga. 
370;  Johnson  v.  Famum  (1876)  56  Ga. 
144;  Collins  v.  Myers  (1882)  68  Ga.  530. 

IlL— Bigelow  V.  Andress  (1863)  31  111. 
322  (applying  the  broad  doctrine  that 
the  complainant  must  first  establish  his 
dajm  at  law  before  a  court  of  equity  will 
lends  its  aid,  the  reason  being  that  such 
a  court  does  not  assume  jurisdiction  to 
settle  and  establish  purely  legal  rights). 

Ind.— May  v.  Greenhill  (1881)  80  Ind. 
124;  Steele  v.  Aspy  (1891)  128  Ind.  367, 
27  N.  E.  739;  State  v.  Union  Nat.  Bank 
(1896)  145  Ind.  537,  57  Am.  St.  Rep.  209, 
44  N.  E.  585  (holding  that  the  appoint- 
ment of  a  receiver  of  an  individual  debt- 
or at  the  instance  of  one, holding  a  chat- 
tel mortgage  on  part  of  the  debtor's 
property,  but  having  no  judgment  or 
other  general  lien  against  the  debtor, 
could  be  only  for  the  property  covered 
by  the  lien  of  the  mortgage). 

Iowa.— Clark  v.  Ravmond  (1892)  84 
Iowa,  251,  50  N.  W.  1068  (holding  that  a 
creditor  without  lien  or  judgment,  who 
attached,  as  the  property  of  the  debtor, 
land  alleged  to  have  been  fraudulently 
conveyed  by  him,  and  garnished  the 
grantees  and  lessees  of  the  land,  could 
pot  by  petition  in  the  nature  of  a  cred- 
itors' bill,  on  the  ground  of  the  insol- 
veney  of  the  debtor  and  garnishees, 
obtain  the  appointment  of  a  receiver  to 

take  possession  .of  the  land  and  lease  it  ^ 
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pending  the  litigation.  A  later  appeal 
in  this  case  is  reported  in  (1892)  86 
Iowa,  661,  53  N.  W.  354,  where,  after 
recovery  of  judgment  in  the  action  at 
law,  it  was  held  that  a  receiver  should 
not  be  appointed,  the  insolvency  of  the 
fraudulent  grantees  not  being  estab- 
lished). 

Md.— Uhl  V.  Dillon  (1857)  10  Md.  500, 
69  Am.  Dec.  172;  Blondheim  v.  Moore 
(1857)  11  Md.  365;  Hubbard  v.  Hubbard 
(1859)  14  Md.  356;  Rich  v.  Lew  (1860) 
16  Md.  74;  Morton  v.  Grafflin  (1888)  68 
Md.  545,  13  Atl.  341,  15  Atl.  298. 

Mo.— Batchelder  v.  Altheimer  (1881) 

10  Mo.  App.  181  (recognizing  the  gen- 
eral rule  that  a  simple  contract  creditor 
has  no  right  to  an  injunction  and  the 
appointment  of  a  receiver,  but  holding 
that  the  rule  did  not  apply  to  creditors 
of  an  insolvent  limited  partnership;  see 
this  case  under  "Limited  partnerships,** 
infra). 

N.  J.— Young  V.  Frier  (1853)  9  N.  J. 
£q.  465  (holding  that  creditors  at  large 
of  a  firm  could  not  maintain  a  suit 
against  the  members  of  the  firm,  and 
judment  and  execution  creditors  thereof, 
to  declare  void  the  judgments  as  fraud- 
ulent, and  enjoin  a  sale  under  the  execu- 
tions, and  to  obtain  appointment  of  a 
receiver). 

N.  Y.-— O'Mahoney  v.  Belmont  (1875) 
62  N.  Y.  133;  Greenwood  v.  Brodhead 
(1850)  8  Barb.  593;  Mitchell  v.  Bettman 

(1857)  25  Barb.  408  (recognizing  com- 
mon-law    rule) ;     Bayaud     v.     Fellows 

(1858)  28  Barb.  451;  Hardt  v.  Lew 
(1893)  72  Hun,  225,  25  N.  Y.  Supj>.  24«^ 
Veit  v.  Collins  (1902)  39  Misc.  39,  78 
N.  Y.  Supp.  763. 

N.  D.— Golden  Valley  Land  &  Cattle 
Co.  V.  Johnstone  (1910)  21  N.  D.  101, 
128  N.  W.  691,  Ann.  Cas.  1913B,  63L 

Ohio.— Hulse  v.  Wright  (1832) 
Wright,  61  (holding  that  an  injunction 
and  a  receiver  of  an  individual  debtor 
would  not  be  granted  at  the  instance  oi 
a  general  creditor  who  had  sold  him 
goods  on  time  not  yet  expired,  on  the 
ground  that  the  debtor  was  in  failing  cir- 
cumstances, and  was  conducting  his 
business  in  a  ruinous  manner,  and  was 
threatening  an  assignment  of  his  prop- 
erty to  pay  or  secure  certain  confiden- 
tial  creditors);   Bell   v.   Miller    (1891) 

11  Ohio  Dec.  Reprint,  163. 
Philippine.— Molina  y  Salvador  v.  De 

La  Riva  (1907)  7  Philippine,  302; 
Strong  V.  Van  Buskirk-Crook  Co.  (1908) 
10  Philippine,  190. 

S.  C— Pelzer  v.  Hughed  (1887)  27  8. 
C.  409,  3  S.  E.  781;  W^hilden  v.  Chap- 
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man  (1908)  80  S.  C.  84,  61  S.  E.  249 
(intimations  in  accord  with  above  rule). 

Tex. — Carter  Bros.  v.  Hightower 
(1890)  79  Tex.  135,  15  S.  W.  223; 
Waples-Platter  Co.  v.  Mitchell  (1895) 
12  Tex.  Civ.  App.  90,  35  S.  W.  200;  Cahn 
V.  Johnson  (1896)  12  Tex.  Civ.  App.  304, 
33  S.  W.  1000;  Boone  v.  First  Nat.  Bank 
(1897)  17  Tex.  Civ.  App.  365,  43  S.  W. 
594;  Holloway  v.  Shuttles  (1899)  21 
Tex.  Civ.  App.  188,  51  S.  W.  293. 

Wash, — Grays  Harbor  Commercial  Co. 
V.  Fii'er  (1917)  97  Wash.  380,  166  Pac. 
770  (see  quotation  from  this  case  in 
Blum  v.  Rowk,  ante,  630). 

W.  Va.— Thompson  v.  Adams  (1906) 
60  W.  Va.  463,  55  S.  E.  668  (holding 
that  a  simple  contract  creditor  is  not 
entitled  to  appointment  of  a  receiver  to 
take  charge  of  debtors  property  on  the 
ground  of  waste  or  misappropriation 
thereof). 

The  courts,  in  assigning  reasons  for 
the  above  rule,  have  for  the  most  part 
followed  the  general  principles  consid- 
ered in  the  note  to  Ziska  v.  Ziska,  23 
L.R.A.(N.S.)  1,  on  the  question  of  con- 
ditions precedent  to  equitable  remedies 
of  creditors.  Consideration  of  that  note 
will  be  helpful  in  this  connection.  The 
following  quotation  concisely  indicates 
the  reasons  frequently  given  for  the 
rule :  "As  a  general  rule,  in  the  absence 
of  special  circumstances  showing  the  ne- 
cessity for  placing  the  property  in  the 
custody  of  the  court,  a  court  of  equity 
will  not  appoint  a  receiver  when  the 
party  seeking  relief  has  an  adequate 
and  complete  remedy  at  law.  .  .  .  The 
power  to  appoint  a  receiver  is  never  ex- 
etcis^d  if  any  other  safe  and  expedient 
remedy  can  be  used.  ...  A  receiver 
will  not  be  appointed  if  garnishment, 
execution,  and  attachment  will  enable  the 
creditor  to  reach  the  property  sought." 
Gravs  Harbor  Commercial  Co.  v.  Fifer 
(19i7)  97  Wash.  380,  166  Pac.  770. 

The  rule  applies  to  debts  not  due  as 
well  as  to  those  past  due.  Johnson  v. 
Farnum  (1876)  66  Ga.  144. 

And  it  was  said  in  Batchelder  v.  Alt- 
heimer  (1881)  10  Mo.  App.  181,  that 
whether  the  debt  was  due  or  not  was  im- 
material as  regards  the  well-established 
general  rule  that  a  simple  contract  cred- 
itor is  not  entitled  to  an  injunction  and 
the  appointment  of  a  receiver. 

The  application  of  the  rule  under  vari- 
ous circumstances  in  a  number  of  the 
cases  cited  above  is  here  shown. 

A  plaintiff  in  ejectment  was  held,  in 
Walker  v.  Zorn  (1873)  .50  Ga.  370,  not 
entitled  to  the  appointment  of  a  receiv- 
er to  take  charge  of  certain  crops  on 
L.R.A.1918C. 


the  premises,  to  secure  the  recovery  ot 
mesne  profits,  pending  the  trial,  on  the 
ground  of  the  insolvency  of  the  defend- 
ant, since  he  had  no  lien  on  the  crop 
and  stood  in  no  better  position  than  any 
other  creditor. 

So  in  Golden  Valley  Land  &  Cattle  Co. 
v.  Johnstone  (1910)  21  N.  D.  101,  128  N. 
W.  691,  Ann.  Cas.  1913B,  631,  it  was 
held  that  a  vendor  under  an  executory 
contract  for  the  sale  of  land,  who  had 
no  lien  on  the  crop  raised  by  the  vendee 
in  possession,  was  not  entitled  to  a  re- 
ceiver to  take  possession  of  the  crop  so 
raised  after  its  severance,  for  the  pur- 
pose of  subjecting  it  to  his  claim  for  the 
value  of  the  use  and  occupation  of  the 
premises  after  forfeiture  by  the  vendee 
of  his  contract  of  purchase,  although  the 
vendee  was  insolvent. 

And  it  was  held  erroneous  in  Uhl  v. 
Dillon  (1857)  10  Md.  500,  69  Am.  Dec. 
172,  to  grant  an  injunction  and  appoint 
a  receiver  on  a  bill  alleging  that  the  de- 
fendant had  purchased  a  lai^e  amount 
of  stock  from  the  complainants,  pay- 
ments for  which  were  due  and  unpaid; 
that  he  was  engaged  in  disposing  of  the 
stock,  had  already  sold  his  real  estate 
and  received  the  money  therefor,  and 
was  collecting  the  debts  due  him  and 
secreting  the  same,  with  intent  to  de- 
fraud the  complainant  and  other  credi- 
tors; that  the  complainaiits  were  in- 
formed and  believed  that,  as  soon  as  he 
was  able  to  complete  the  sales  and  col- 
lect said  debts,  he  intended  to  abscond 
for  the  purpose  of  injuring,  delaying, 
and  defrauding  creditors;  and  praying 
for  the  appointment  of  a  x^eceiver  and 
an  injunction  to  restrain  the  defendant 
from  selling  or  disposing  of  his  property 
or  collecting  the  debts  due  him.  The 
court  said:  "Whatever  may  be  the  sup- 
posed defects  of  the  existing  laws  of  the 
state  in  leaving  to  the  debtor  the  abso- 
lute power  of  disposing  of  his  property, 
and  leaving  the  creditor  to  the  slow  and 
very  inadequate  legal  remedies  now  pro- 
vided, if  such  defects  exist  it  is  solely 
in  the  power  of  the  legislature  to  cor- 
rect them.  It  is  not  within  the  province 
of  the  chancery  courts  to  stretch  their 
power  beyond  the  limits  of  the  author- 
ities of  the  law,  for  the  purpose  of 
remedying  such  defects.  Such  a  course 
would  be  productive  of  great  mischief, 
and  make  the  rights  of  the  citizen  de- 
pend upon  the  vague  and  uncertain  dis- 
cretion of  the  judges,  instead  of  the 
safe  and  well-defined  rules  of  law." 

To  a  similar  effect  is  Hubbard  v.  Hub- 
bard (1859)  14  Md.  356,  holding  that  the 
granting  of  an  injuncticm  to  restrain  an 
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mdindual  debtor  from  colleeting  or  as- 
signing any  debt  due  him,  and  from  dis- 
posing of  his  property,  and  the  appoint- 
ing of  a  receiver,  were  not  warranted 
on  allegations  that  the  defendant  was 
indebted  to  the  complainant  in  a  certain 
sum,  payment  of  which  was  refused; 
that  the  complainant  was  informed  and 
believed  that  the  defendant  was  colleet- 
ing the  debts  due  him  with  a  view  to  re- 
moval for  the  purpose  of  defrauding 
creditors;  and  that  he  feared  and  be- 
lieved that  it  was  the  purpose  of  the  de- 
fendant to  perpetrate  a  fraud  on  him  by 
plaeing  the  property  beyond  his  reach 
before  he  could  obtain  a  judgment. 

A  similar  conclusion  was  reached  also 
in  Rich  v.  Levy  (1860)  16  Md.  74,  in 
which  it  was  held  that  the  granting  of 
an  injunction  and  the  appointing  of  a 
receiver  were  not  warranted  on  a  bill 
filed  by  a  simple  contract  creditor  alleg- 
ing that  the  debtor  was  insolvent,  was 
selling  her  goods  and  applying  the  pro- 
ceeds to  her  own  use  and  the  use  of 
others  without  consideration,  and  thus, 
and  in  other  ways,  was  wasting  her  re- 
sources; that  she  was  sending  large 
qaantities  of  her  goods  beyond  the  reach 
of  creditors;  and  that  the  complainant 
had  begun  suit  against  her,  but  would 
be  unable  to  obtain  judgment  and  execu- 
tion before  she  had  wholly  wasted  her 

In  Steele  v.  Aspy  (1891)  128  Ihd.  367, 
27  N.  E.  739,  it  was  held  that  allegations 
in  a  complaint  by  an  unpaid  seller  of  a 
stock  of  goods,  that  the  purchaser  was 
insolvent  and  was  selling  the  goods  and 
applying  the  proceeds  to  his  own  use  in 
violation  of  the  contract  of  sale,  were 
insufficient  to  justify  the  appointment 
of  a  receiver  for  the  property  of  the 
debtor,  where  the  title  to  the  property 
sold  had  passed;  the  court  saying  that 
to  authorize  the  interposition  of  the 
court  by  the  appointment  of  a  receiver, 
it  was  essential  that  the  complainant 
should  show  either  that  he  had  a  clear 
legal  right  to  the  property,  or  that  he 
had  some  lien  upon  or  right  in  it,  or  that 
it  constituted  a  special  fund  out  of  which 
he  was  entitled  to  satisfaction  of  his 
demand. 

A  creditor  is  not  entitled  to  have 
money  due  to  his  debtor  collected  and 
disposed  of  by  a  receiver  merely  because 
judgment  creditors  of  the  debtor  might 
claim  the  money  if  brought  into  court 
by  a  garnishment  proceeding;  for  such 
creditors  would  have  an  equal  right  to 
intervene  in  the  equity  case  and  claim 
the  monev  in  the  hands  of  the  reoeiver, 
L.lt.A.l!n8C. 


if  one  should  be  appointed.  Bush  v. 
Mattox  (1900)  110  Ga.  472,  35  S.  E.  640. 

And  the  fact  that  one  of  the  partners 
of  an  insolvent  firm  sold  his  interest  in 
the  partnership  to  a  third  party  to  hin- 
der, delay,  and  defraud  creditors,  and 
that  the  purchaser  was  aware  of  the 
fraud,  and  formed  a  partnership  with 
the  remaining  partner,  was  held,  in 
Waples-Platter  Co.  v.  Mitchell  (1895; 
12  Tex.  Civ.  App.  90,  35  S.  W.  200,  not 
to  entitle  a  general  creditor  who  had  no 
lien  on  the  partnership  assets  to  the  ap- 
pointment of  a  receiver  therefor. 

In  Whilden  v.  Chapman  (1908)  80  S. 
0.  84,  61  S.  E.  249,  the  court  said:  "We 
think  the  appellants  are  right  in  the 
position  that  a  creditor  of  a  copartner- 
ship, in  order  to  maintain  an  action  for 
the  appointment  of  a  receiver  of  partner- 
ship assets,  must  show  he  has  no  ade- 
quate remedy  at  law;  that  is,  that  he 
cannot  enforce  payment  of  his  debt  by 
judgment  and  execution.  It  is  therefore 
necessary  for  him  to  allege  and  prove 
not  only  the  insolvency  of  the  partner- 
ship as  such,  but  the  insolvency  of  the 
copartners  as  individuals.  Indeed,  i^. 
may  well  be  doubted  whether  ereditors 
who  have  no  liens,  and  have  not  obtained 
a  retam  of  nulla  bona  on  their  execu- 
tions, are  entitled  to  the  appointment  of 
a  receiver  of  partnership  assets^  even  on 
proof  of  insolvency  of  the  partnership 
and  the  individuals  composing  it,  ex-^ 
cept  where  the  assignment  aet  appliee. 
.  .  .  The  eon^iaint  of  the  creditors  in 
t^is  ease  does  not  allege  the  insolvency 
of  the  members  of  the  firm,  and  for  that 
reason,  if  no  other^  the  injunotion  and 
the  appointment  of  a  receiver  could  not 
be  sustained  on  the  complaint  alone.'' 

Such  oases  as  Rhodes  v.  Cousins 
(1828)  6  Rand.  (Va.)  188,  18  Am.  Dec. 
715,  lay  down  a  rule. apparently  broad 
enough  to  prevent  a  simple  cotntract 
creditor  from  obtaining  the  appointment 
of  a  receiver,  although  the  prayer  was 
for  an  injunction  or  other  equitable  re- 
lief, and  it  is  not  clear  that  a  receiver- 
ship waa  sought.  In  this  case  the  court 
said:  "It  is  well-settled  law  that  none 
but  a  judgment  creditor  can  have  the  as- 
sistance of  equity  to  control,  prevent,  or 
interfere  with,  in  any  way,  the  disposi- 
tion which  a  debtor  mav  choose  to 
make  of  his  property.  He  may  destroy 
it,  give  it  away,  convey  it  fraudulently, 
or  sell  it  and  waste  the  money,  and  no 
creditor  at  law  can  stop  him  by  injunc- 
tion. A  creditor  must  have  proceeded  as 
far  as  he  can  at  law.  If  he  means  to  af- 
fect the  lancT,  he  must  have  a  judgment, 
'  and  take  his  elegpit.     If  the  personally, 
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there  must  be  judgment  and  execution 
issued;  and  he  must  show  in  his  bill  that 
he  has  done  this,  or  it  may  be  demurred 
to,"  And  to  the  general  effect  that  a 
creditor  -who  has  no  lien  and  has  not  re- 
duced his  claim  to  judgment  has  ordi- 
narily^ no  standing  in  equity  to  interfere 
with  the  property,  see  Crippen  v.  Hud- 
son (1855)  13  N.  Y.  161 ;  Reubens  v.  Joel 
(185(3)  13  N.  Y.  488,  disapproving  Mott 
V.  Dunn  (1854)  10  How.  Pr.  (N.  Y.) 
225,  contra;  Holdrege  v.  Gwj^nne  (1866) 
18  N.  J.  Ei{.  26;  and  Wiggins  v.  Arm- 
strong (1816)  2  Johns.  Ch.  (N.  Y.)  144. 
In  the  latter  case  the  court,  in  holding 
that  a  simple  contract  creditor  was  not 
entitled  to  an  injunction  to  control  dis- 
position of  the  debtor's  property  on  the 
ground  of  fraud,  stated  that  "the  reason 
of  the  rule  seems  to  be  that,  until  the 
creditor  has  established  his  title,  he  has 
no  right  to  interfere,  and  it  would  lead 
to  an  unnecessary  and,  perhaps,  a  fruit- 
less and  oppressive  interruption  of  the 
exercise  of  the  debtor's  rights.  Unless 
he  has  a  certain  claim  upon  the  debtor, 
he  has  no  concern  with  his  frauds." 

Exoeptlons* 

Although,  as  shown  above,  the  general 
rule  is  opposed  to  the  appointment  of  a 
receiver  of  the  debtor's  property  at  the 
instance  of  a  simple  contract  creditor^ 
there  are  a  few  cases  in  which,  under  ex* 
ceptional  circumstances,  the  rule  has  not 
been  applied.  It  will  be  observed  that 
the  court  in  the  majority  of  these  cases 
apparently  considered  that  the  property 
under  the  particular  circumstances  was 
a  trust,  or  quasi  trust,  fund  for  credi- 
tors, or  that,  on  account  of  fraud,  it 
never  in  equity  passed  from  the  com- 
plainant, who  had  sold  it  to  the  debtor. 

Thus,  in  Cohen  v.  Meyers  (1871)  42 
Cht.  46,  it  was  held  not  erroneous  to  ap* 
point  a  receiver  for  a  stock  of  goods  pur- 
chased from  complainants  and  alleged 
to  have  been  fraudulently  transferred 
by  the  debtor  to  a  third  party,  who  was 
selling  them  as  his  own,  where  the  insol- 
vency of  the  debtor  was  admitted  and  it 
was  alleged  that  the  transfer  was  made 
for  the  purpose,  on  the  part  of  both  the 
debtor  and  the  third  party,  of  defraud- 
ing the  complainants  and  other  creditors. 
The  court  recognized  the  general  rule 
that  a  general  creditor  cannot  ask  the 
preventive  aid  of  a  court  of  equity  be- 
fore he  obtains  a  judgment;  hut  stated 
that  there  were  facts  allied  which  if 
true  gave  the  creditors  in  this  instance 
a  peculiar  equity;  that  it. was  charged 
that  the  debtor  purchased  the  goods  with 
intent  to  defraud  the  complainants,  that 
I..R.A.1918C. 


he  never  intended  to  pay  for  them,  and 
that  the  third  party  knew  thereof  and 
acted  accordingly  with  the  avowed  pur- 
pose of  making  money  out  of  the  trans- 
action; and  that  if  the  debtor  was  in 
complicity  with  the  third  party  before 
the  goods  were  purchased,  or  if  the  lat- 
ter knew  when  he  obtained  the  goods 
that  the  debtor  had  this  intent,  the  case 
would  be  entirely  out  of  the  rule  referred 
to ;  that  in  that  case  the  goods,  in  equity, 
never  belonged  to  the  debtor,  and  a  court 
of  equity  had  jurisdiction.  To  a  some- 
what similar  eifect  are  Wachtel  v.  Wilde 
(1877)  58  &a.  50,  and  Cohen  v.  Morris 
(1883)  70  Ga.  313. 

And  Cohen  v.  Me  vers  (G-a.)  supra, 
was  followed  in  Wolfe  v.  Claflin  (1888) 
81  Oa.  64,  6  S.  E.  599,  in  which  the  court 
said:  "As  a  general  rule,  a  party  must 
pursue  his  legal  remedies  to  their  avail- 
able extent  before  he  can  apply  to  a 
court  of  equity  for  relief;  but  this  rule 
is  subject  to  some  exceptions.  Where  a 
party  shows  that  his  rights  are  imperiled 
and  he  is  in  danger  of  losing  them;  that 
he  had  sold  goods  to  the  defendant  upon 
the  faith  of  the  latter's  representations, 
which  were  false  and  fraudulent,  and 
afterward  rescinded  the  contract  and 
claimed  the  goods  as  his  own;  and  that 
the  defendant  had  given  certain  mort- 
gages on  the  goods  to  persons  residing  in 
another  state, — we  think  this  makes  out 
such  a  ease  as  falls  within  the  ruling  in 
the  case  of  Cohen  v.  Meyers  (Ga.)  supra. 
In  that  case  this  court  held  that  a  cred- 
itor, although  not  a  judgment  creditor, 
might  under  certain  circumstances  resort 
to  equity."  And  it  was  held  in  the  Wolfe 
Case  that  it  was  not  erroneous  to  ap- 
point a  receiver  under  the  circumstances 
indicated,  especially  where,  in  view  of 
the  fact  that  the  complainants  were  re- 
quired to  give  bond  for  all  damages  that 
might  be  sustained  in  consequence  of 
the  proceedings,  it  did  not  appear  that 
the  defendants  would  be  prejudiced  by 
the  appointment  of  a  receiver. 

And  where  a  creditor  who  held  notes 
of  the  debtor  firm  containing  waiver  of 
homestead  and  exemption  rights  had  no 
remedy  at  law  because  of  proceedings  of 
the  firm  in  bankruptcy,  in  which  personal 
property,  partly  of  a  perishable  nature, 
was  set  aside  to  one  of  the  partners,  it 
was  held  that  the  creditor's  remedy  was 
in  equity  for  a  judgment  in  rem  against 
the  exempted  property,  and  that  the 
court  was  authorized  to  appoint  a  re- 
ceiver therefor  pending  recovery  of  the 
judgment,  under  a  statute  providing  that 
a  court  of  equity  may  appoint  a  receiver 
to  take  possession  of  and  hold,  subject 


ANNO.— RIGHT  OF  CREDITOR  TO  APPOINTMENT  OF  RECEIVER. 


03; 


to  the  direetion  of  the  coort,  any  assets 
ehai^d  with  the  payment  of  debts, 
where  there  is  manifest  danger  of  loss 
or  destruction  or  material  injury  to  those 
interested.  Bell  v.  Dawson  Grocery  Co. 
(1904)  120  &a.  628,  48  S.  E.  150. 

It  was  held  in  Sanford  v.  United 
States  FideUty  &  G.  Co.  (1902)  116  Ga. 
m,  43  S.  E.  61,  that  a  cause  for  equita- 
ble relief  was  shown  by  a  petition  filed 
by  the  surety  of  a  tax  collector,  alleging 
that  the  principal  had  committed  a 
breach  of  his  bond  by  a  failure  to  pay 
over  to  the  state  and  county  large  sums 
of  money  which  he  had  collected ;  that  he 
was  insolvent  and  was  disposing  of  his 
personal  property  so  as  to  avoid  the 
liens  created  by  the  statute  thereon;  and 
praying  for  an  injunction  against  the 
principal  to  prevent  his  disposing  of  his 
property  and  for  the  appointment  of  a 
receiver  therefor. 

^deatli  of  deVtor. 

In  this  connection,  see  V.  g,  of  note 
to  Ziska  V.  Ziska,  23  L.R.A.(N.S.)  p.  92. 

The  fact  that  the  creditor's  claim  was 
not  a  lien  on  the  debtor's  property,  and 
had  not  been  reduced  to  judgment,  has 
been  held  in  several  cases  not  to  pre- 
vent his  obtaining  the  appointment  of  a 
receiver  after  the  debtor's  death. 

Thus,  in  a  proceeding  in  the  nature  of 
a  creditors'  bill  instituted  by  an  execu- 
tor for  the  settlement  of  the  estate,  pray- 
ing that  the  creditors  of  the  estate 
should  be  called  in  and  enjoined  from 
suing  him  at  law  as  executor,  it  was 
held,  in  Harmon  v.  Wagener  (1890)  33 
S.  C.  487,  12  S.  E.  98,  that  a  receiver  of 
the  personal  property  of  the  testatrix 
might  be  appointed  at  the  instance  of  a 
creditor,  on  the  ground  of  the  insol- 
vency of  the  executor  and  his  misappli- 
cation and  waste  of  the  assets,  without 
recovery  by  the  creditor  of  a  judgment 
and  a  return  on  execution  of  nulla  bona. 
The  court  said:  *'It  was  urged  that  the 
jadge  had  no  jurisdiction  to  grant  equita- 
ble relief,  including  the  appointment  of 
a  receiver,  for  the  reason  that  the  cred- 
itors had  not  first  exhausted  their  legal 
remedies,  which  could  only  be  shown  by 
proof  of  an  execution  obtained  on  the 
law  side  of  the  court,  with  a  return  upon 
it  of  nulla  bona,  which  was  not  shown. 
There  is  such  a  doctrine  as  applicable 
to  cases  inter  vivos,  but,  as  we  under- 
stand it,  the  rule  of  evidence  has  no  ap- 
plication to  a  'creditors'  bill,'  to  marshal 
the  assets  of  the  estate  of  a  deceased 
debtor.  It  is  quit«  clear  that  a  creditor 
may  file  what  is  known  as  a  'creditors' 
biir  against  the  executor  of  his  dead ' 
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debtor,  to  make  him  account  for  the  es- 
tate in  his  hands,  without  having  first 
obtained  a  judgment  upon  the  law  side 
of  the  court,  and  procured  upon  it  a  re- 
turn of  nulla  bona." 

And  in  Byrne  v.  First  Nat.  Bank 
(1899)  20  Tex.  Civ.  App.  194,  49  S.  W. 
706,  it  was  contended  that  a  receiver 
should  not  have  been  appointed  to  take 
possession  of  the  assets  of  a  partnership 
on  the  ground  that  the  surviving  partner 
was  colluding  with  a  third  party  to  de- 
fraud the  creditors  and  was  wasting  the 
property,  since  the  plaintiffs  were  merely 
simple  contract  creditors  without  lien 
on  the  property.  But  the  court  said: 
''It  is,  as  contended  by  appellants,  gen- 
erally true  that  receivers  are  appointed 
only  at  the  suit  of  the  judgment  creditors 
or  creditors  who  have  an  express  lien  on 
the  property  of  their  debtor;  but  this,  as 
will  be  seen  from  cases  cited  further  on, 
is  not  universally  so.  While  courts  of 
equity  rarely  take  from  the  possession 
and  control  of  the  owner  his  property  at 
the  suit  of  a  creditor  who  neither  has  an 
express  lien  upon  the  property  nor  whose 
debt  is  not  evidenced  by  a  judgment 
against  the  debtor,  it  is  believed  that 
where  the  debt  is  due  from  a  partner- 
ship, and* the  partnership  has  been  dis- 
solved by  the  •death  of  one  of  the  part- 
ners, and  the  partnership  property  is  in 
the  possession  and  control  of  the  surviv- 
ing partner  or  partners,  courts  of  equity 
treat  the  property  as  a  trust  fund  in 
which  the  creditors  have  an  equitable  or 
quasi  lien,  and  for  misconduct  of  the  sur- 
viving partner,  who  is  a  trustee,  the 
creditors  may  have  the  property  placed 
in  the  hands  of  a  receiver  and  the  busi- 
ness of  the  dissolved  partnership  wound 
up  under  the  supervision  of  the  court. 
In  this  case  the  defendant  .  .  .  was 
charged  with  colluding  with  ...  [a 
third  party]  to  defraud  the  creditors  of 
himself  and  his  deceased  partner.  He 
was  also  charged  with  wasting  the  assets 
of  the  firm.  These  allegations,  it  would 
seem,  if  true,  are  ample  to  authorize  the 
appointment  of  a  receiver." 

—  limited  partnertMpa;  distinotion  at 
to  general  partnenMpa. 

It  is  held  in  New  York  that  general 
creditors  of  an  insolvent  limited  partner- 
ship may  sue  in  equity,  on  behalf  of 
themselves  and  all  other  creditors  of 
the  firm,  for  the  appointment  of  a  receiv- 
er and  the  ratable  distribution  of  the  as- 
sets of  the  partnership,  the  decisions  be- 
ing based  apparently  on  the  ground  that 
under  the  statute  the  assets  are,  after  in- 
solvency, a  trust  fund  for  the  benefit  of 
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all  the  creditors.  Innes  v.  Lansing 
(1839)  7  Paige  (N.  Y.)  583;  Hardt  v. 
Lew  (1893)  72  Hun,  225,  25  N.  Y.  Supp. 
248;  Gray  v.  Levy  (1894)  75  Hun,  96, 
26  N.  Y.  Supp.  861;  Whitcomb  v.  Fowle 
(1879)  7  Abb.  N.  C.  (N.  Y.)  295;  La 
Cliaise  v.  Lord  (1855)  10  How.  Pr.  (N. 
Y.)  461;  Lew  v.  Ely  (1858)  15  How. 
Pr.  (N.  Y.)  395;  Jackson  v.  Sheldon 
(1859)  9  Abb.  Pr.  (N.  Y.)  127;  White- 
wright  V.  Stimpson  (1848)  2  Barb.  (N. 
Y.)  379. 

So  a  simple  contract  creditor  of  an 
insolvent  limited  partnership  was  held, 
in  Batchelder  v.  Altheimer  (1881)  10 
Mo.  App.  181,  entitled  to  maintain  a  suit 
for  the  appointment  of  a  receiver  of  the 
lirm  to  collect,  protect,  and  distribute 
the  assets  as  a  trust  fund  for  all  the 
creditors,  on  the  ground  that  the  part- 
ners were  secreting  its  effects  and  giving 
preferences,  under  a  statute  providing 
that,  if  the  partnership  became  insolvent, 
no  special  partner  should  be  paid  as  a 
creditor  of  the  firm  or  receive  the  bene- 
fit of  any  lien  in  his  favor  as  such,  until 
the  other  creditors  of  the  firm  were  sat- 
isfied, and  that  no  sale  or  change  of  the 
efl^eets  of  the  firm  or  any  member  there- 
of, made  for  the  purpose  of  giving  a 
preference  or  priority  to  a  creditor, 
should  be  valid  against  creditors,  if  made 
when  the  firm  was  insolvent  or  in  con- 
templation of  insolvency.  The  court  re- 
lied largely  upon  the  reasoning  in  the 
New  York  cases  to  the  effect  that,  under 
the  somewhat  similar  statute  of  the  lat- 
ter state,  the  assets  of  a  limited  partner- 
ship constitute  a  trust  fund  from  the 
time  of  insolvency  of  the  firm,  or  at  least 
from  the  time  the  aid  of  a  court  of 
chancerv  is  invoked. 

The  doctrine  of  the  above  New  York 
cases  was  applied  in  Dillon  v.  Horn 
(1850)  5  How.  Pr.  (N.  Y.)  35,  to  the  case 
of  a  general  partnership  where  the  in- 
debtedness was  conceded,  the  court  tak- 
ing the  view  that  the  doctrine  of  a  trust 
fund  of  the  assets  for  the  benefit  of  cred- 
itors, after  insolvency  of  the  firm,  ap- 
plied both  to  limited  and  general  part- 
nerships. 

And  in  Mott  v.  Dunn  (1854)  10  How. 
Pr.  (N.  Y.)  225,  it  was  held  that  a  simple 
contract  creditor  of  an  insolvent  part- 
nership might  maintain  a  suit  to  set 
aside  an  assignment  of  the  assets  on  the 
ground  of  fraud,  and  to  obtain  a  re- 
ceiver, where  the  insolvency  of  the  part- 
nership and  of  the  individual  partners 
and  the  debt  were  admitted.  But  this 
case  seems  to  be  overruled  by  Reubens 
V.  Joel  (1856)  13  N.  Y.  488. 

And  in  Hardt  v.  Lew  (1893)  72  Hun, 
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225,  25  N.  Y.  Supp.  248,  it  was  held  that 
a  suit  in  equity  by  general  creditors 
against  the  members  of  a  general  part- 
nership, on  behalf  of  all  the  creditors, 
for  the  appointment  of  a  receiver  and 
the  ratable  distribution  of  the  assets, 
could  not  be  maintained,  although  it 
might  be  if  the  firm  was  a  limited  part- 
nership and  insolvent.  And  to  the  same 
effect  is  Gray  v.  Levy  (1894)  75  Hun, 
96,  26  N.  Y.  Supp.  861. 

And  it  was  held  in  La  Cliaise  v.  Lord 
(1855)  10  How.  Pr.  (N.  Y.)  461,  that 
the  doctrine  that  a  general  creditor  of 
a  limited  partnership  which  was  insol- 
vent might  obtain  a  receiver  therefor 
did  not  apply  where  the  receiver  was 
not  sought  for  the  benefit  of  all  the 
creditors,  but  solely  for  the  benefit  of 
the  complainant,  and  the  indebtedness 
was  not  admitted  and  could  be  deter- 
mined  only  after  protracted  litigation. 

—  inaolTeney  of  asiieneft. 

Where  the  assignee  to  w^hom  debtors 
in  failing  circumstances  had  made  an  as- 
signment to  pay  debts  and  secure  him  as 
their  indorser  was  insolvent,  it  was  held 
that  a  receiver  should  be  appointed  on  a 
bill  filed  by  creditors  on  their  own  l>e- 
half  and  on  behalf  of  all  others  in  the 
same  situation.  Haggartv  v.  Pitlman 
(1828)  1  Paige  (N.  Y.)  298,  19  Am.  Dev. 
434.  The  court  said:  "This  court  will 
never  for  a  moment  sanction  the  idea 
that  debtors  in  failing  circumstances 
shall  be  permitted  to  put  their  creditors 
in  the .  power  of  an  insolvent  assignee 
by  a  voluntary  assignment  of  their  proj)- 
erty  to  him,  although  it  is  expressed  to 
be  for  the  payment  of  their  debts,  or  for 
his  indemnity  against  prior  responsibili- 
ties. They  may  lawfully  prefer  oue 
creditor  to  another,  and  indemnify  their 
sureties  in  preference  to  either;  but  they 
have  no  equitable  right  to  jeopardize 
the  honest  claims  of  any  by  assignini? 
their  property  to  trustees  who  are  irre- 
sponsible. And  the  i^roper  course  for 
this  court,  in  such  cases,  is  to  appoint  a 
receiver  on  the  application  of  the  parties 
for  whose  benefit  the  fund  is  assigned." 

Statutes. 

A  statute  authorizing  the  appointment 
of  a  receiver  when,  in  the  discretion  of 
the  court,  it  might  be  necessary  to  se- 
cure ample  justice  to  the  parties,  was 
held,  in  Gravs  Harbor  Commercial  Co. 
V.  Fifer  (1917)  97  Wash.  380,  166  Pac. 
770,  not  to  authorize  the  appointment 
of  a  receiver  of  a  firm  at  the  instance 
of  a  simple  contract  creditor,  since  it 
did  not  appear  that  the  creditor  did  not 
have  an  adequate  remedy  at  law. 
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And  a  statute  anthorusing  the  appoint- 
ment of  a  receiver  in  an  aetion  *'by  a 
creditor  to  subject  any  property  or  fund 
to  bis  claim/'  when  it  is  shown  that  the 
property  is  in  danger  of  being  lost,  re- 
moved, or  materially  injured,  was  held, 
in  Carter  Bros.  v.  Hightower  (1890) 
79  Tex.  136,  15  S.  W.  223,  to  refer  to 
creditors  having  a  lien  on  the  debtor's 
property,  and  not  to  entitle  a  creditor 
in  an  action  merely  on  an  account  to 
obtain  a  receiver  of  the  debtor's  prop- 
erty. It  was  said:  "We  think  this 
statute,  notwithstanding  the  broad  terms 
in  which  it  is  couched,  is  not  to  be  con- 
strued as  applying  to  every  ease  in 
which  a  creditor  seeks  to  secure  the 
satisfaction  of  a  debt,  and  in  which 
there  is  danger  that  the  funds  or  prop- 
erty belonging  to  the  debtor  will  be  lost 
or  destroyed.  Such  a  construction  would 
allow  the  appointment  of  a  receiver  in 
an  ordinarv  action  at  law  for  the  re- 
eoverv  of  a  debt.  We  cannot  think  that 
the  legislature  intended  such  a  radical 
departure  from  the  old  established  prin- 
ciples of  the  common  law  and  from  the 
long-settled  practice  of  the  courts  in  our 
state.  Was  it  intended  that  whenever  a 
debtor  failed  to  meet  his  obligation  he 
should  be  liable  to  have  his  property 
and  credits  put  into  the  hands  of  a  re- 
ceiver merely  because  there  might  exist 
danger  of  its  being  lost,  removed,  or 
physically  impaired?  We  think  not. 
The  act  must  be  construed  as  applying 
only  to  the  funds  and  property  upon 
which  the  creditor  has  a  lien  for  the 
satisfaction  of  his  debt.  The  words,  *by 
a  creditor  to  subject  any  property  or 
fund  to  his  claim/  are  to  be  limited  to 
some  particular  fund  or  property  be- 
lunging  to  a  debtor  upon  which  the 
creditor  has  a  specific  lien.  It  is  true 
that  in  a  general  sense  a  creditor  who 
brings  an  action  at  law  to  recover  a 
debt  seeks  to  subject  all  the  defendant's 
property  to  the  payment  of  his  claim. 
But  he  cannot  obtain  relief  as  against 
any  particular  article  or  class  of  prop- 
erty, unless  a  lien  be  declared  upon  it  by 
the  levy  of  an  attachment  or  the  serv- 
ice of  a  writ  of  garnishment." 

But  in  some  states  the  general  rule 
against  the  appointment  of  a  receiver  of 
the  debtor's  property  at  the  instance  of 
a  simple  contract  creditor  has  been 
changed  by  statute. 

Thus,  under  a  statute  providing  that 
a  creditor  with  a  lien  may  file  a  bill  in 
chancery  to  subject  to  the  payment  of 
his  debts  any  property  which  his  debtor 
has  fraudulently  transferred  or  attempt- 
ed to  transfer,  it  was  held,  in  We  is  v. 
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Goetter  (1882)  72  Ala.  259,  that  a  simple 
contract  creditor  could  maintain  a  suit 
to  set  aside,  on  the  ground  of  fraud,  a 
sale  of  the  entire  stock  of  goods  of  his 
individual  debtor,  and  obtain  a  receiver 
to  take  charge  of  the  property.  The 
court  said  that  the  general  rule  was 
that,  to  entitle  a  complainant  to  a  re- 
ceiver, he  must  show  some  title  or  claim, 
lien  upon,  or  interest  in  the  specific 
thing  which  was  the  subject  of  the  liti- 
gation, and  that  a  mere  creditor  at  large 
had  no  right  to  this  extraordinary  rem- 
edy; but  that  the  statute  gave  to  a 
creditor  without  a  lien  the  same  right 
to  pursue  -property  fraudulently  trans- 
ferred as  a  creditor  with  a  judgment 
previously  had,  and  when  a  bill  was 
filed  under  the  statute  and  process 
served  on  the  defendant,  a  lien  was  ac- 
quired on  the  property  conveyed. 

And  under  a  statute  providing  that  it 
should  not  be  necessary,  in  a  proceeding 
in  equity  to  vacate  **any  conveyance  or 
contract  or  other  act"  as  fraudulent  as 
against  creditors,  for  any  creditor  to 
recover  judgment  on  his  demand  in 
order  to  obtain  the  relief  sought,  it  was 
held,  in  Sanderson  v.  8toekdale  (1857) 
11  Md.  563,  that  simple  contract  credi- 
tors of  a  firm  were  entitled  to  an  injunc- 
tion to  prevent  disposition  and  wasting 
of  the  firm  assets,  and,  if  necessary  for 
their  security,  to  the  appointment  of  a 
receiver  for  the  firm,  on  a  bill  alleging 
the  insolvency  of  the  partnership,  the 
dissolution  or  pretended  dissolution 
thereof,  the  transfer  of  the  partnership 
effects  to  defeat  the  claims  of  creditor, 
and  the  misapplication  of  the  firm  as- 
sets to  the  private  purposes  of  the  part- 
ners. 

The  Georgia  statute  provided  that,  in 
case  any  corporation  not  municipal,  or 
any  trader  or  firm  of  traders,  should  fail 
to  pay,  at  maturity,  any  one  or  more 
matured  debts,  payment  of  which  had 
been  properly  demanded  of  such  debtor, 
and  by  him  refused,  and  should  be  in- 
solvent, it  should  be  in  the  power  of  a 
court  ot  equity,  under  a  creditors'  pe- 
tition, to  proceed  to  collect  the  assets 
and  appropriate  the  same  to  the  credi- 
tors. This  statute  it  appears  is  construed 
as  permitting  any  creditoi*,  although  he 
has  not  reduced  his  claim  to  judgment, 
to  obtain  a  receiver  if  the  statutory  con- 
ditions are  fulfilled.  See,  for  example, 
as  construing  the  statute,  Fechheimer  v. 
Baum  (1889)  2  L.R.A.  153,  37  Fed.  167; 
Collins  V.  Myers  (1882)  68  Ga.  530 
(holding  that  a  creditor  must  show  that 
a  debtor  is  a  trader  and  is  insolvent, 
and  that  an  allegation  of  insolvencj^  rest- 
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ine:  alone  on  the  debtor's  failure  to  pay 
at  maturity  is  insufficient) ;  Blanchard 
V.  Vansyckle  (1883)  70  Ga.  278  (hold- 
in^  that  a  general  creditor  of  a  firm  was 
not  entitled  to  a  receiver  after  the  firm 
had  sold  its  entire  interest  and  ceased 
to  do  business) ;  Barnwell  v.  Wofford 
(1881)  67  Ga.  50  (holding  that  a  re- 
ceiver would  not  be  appointed  at  the  in- 
stance of  simple  contract  creditors,  if 
the  assets  were  not  more  than  sufficient 
to  pay  the  lien  creditors,  since  to  do  so 
would  be  merely  to  interfere  with  the 
liens  at  the  instance  of  those  who  could 
realize  nothing  in  any  event;  and  to  the 
same  effect,  see  Collins  v.  Myers  (Ga.) 
supra) ;  Willcox  v.  Dunlap  (1889)  83  Ga. 
417,  9  S.  E.  1046  (considering  the  ques- 
tion as  to  what  circumstances  operate  to 
deprive  one  of  the  character  of  trader). 

And  under  the  Virginia  Code  an  in- 
junction may  be  granted  and  a  receiver 
appointed  of  the  property  of  an  insol- 
vent firm  which  is  wasting  the  assets, 
in  a  suit  in  the  nature  of  a  creditors' 
bill  by  simple  contract  creditors,  where 
the  debt  is  admitted.  Fink  v.  Patter- 
son (1884)  21  Fed.  602. 

The  South  Carolina  statute  providing 
that  '^ whenever  any  debtor  shall  assign 
his  .  .  .  property  for  the  benefit  of 
.  .  .  creditors,  it  shall  ...  be 
lawful  for  any  creditor,  .  .  .  either 
by  simple  contract,  specialty,  or  in  any 
other  manner)  to  institute  proceedings 
against  the  said  debtor  or  the  assignee, 
.  .  .  either  to  attack  and  set  aside  the 
said  deed  of  assignment,  or  to  enforce 
the  provisions  thereof,  or  for  any  other 
purpose  whatever,  without  first  obtain- 
ing and  entering  up  judgment  against 
the  said  debtor"  (Regenstein  v.  Pearl- 
stein  (1888)  30  S.  C.  192,  8  S.  E.  850), 
has  been  construed  as  permitting  a 
simple  contract  creditor  to  maintain  a 
suit  to  set  aside  an  assignment  of  his 
debtor  and  procure  the  appointment  of 


a  reoeiy«r.  Pelzer  v.  Hughes  (1887)  27 
S.  0.  409,  3  S.  E.  781;  Meinhard  Bros. 
V.  Strickland  (1888)  29  S.  0.  491,  7  S. 
E.  838;  Austin  v.  Morris  (1885)  23  S.  G. 
393. 

And  the  privilege  conferred  by  this 
statute  is  not  affected  by  the  ground  on 
which  the  assignment  is  assailed.  Regen- 
stein V.  Pearlstein  (S.  C.)  supra. 

Consent  of  debtor. 

It  has  been  held  that  consent  by  an 
individual  debtor  to  the  appointment  of 
a  receiver  of  his  property  at  the  instance 
of  a  simple  contract  creditor  does  not 
confer  jurisdiction  on  the  court  to  ap- 
point the  receiver  on  the  ground  of  in- 
solvency, the  court  making  a  distinction 
in  this  respect  between  cases  where  the 
debtor  was  an  individual  and  where  it 
was  a  corporation.  Maxwell  v.  Mc- 
Daniels  (1910)  106  C.  C.  A.  453,  184 
Fed.  311. 

And  where  a  partner  of  an  insolvent 
firm  sold  his  interest  in  the  partnership 
to  a  third  party,  who  was  aware  of  the 
fact  that  the  sale  was  made  to  hinder, 
delay,  and  defraud  creditors,  and  who 
formed  a  partnership  with  the  remaining 
partner,  it  was  held  that  the  consent  of 
the  latter  to  the  appointment  of  a  re- 
ceiver would  not  authorize  such  appoint- 
ment at  the  instance  of  a  simple  part- 
nership creditor  who  had  no  specific  lien 
on  its  assets.  The  court  stated  that  the 
allegation  of  consent  by  the  remaining 
partner  to  the  proceeding  did  not  change 
its  nature,  as  the  creditor's  right  through 
him  ceased  by  reason  of  the  partners 
agreeing  to  the  sale  and  entering  into  a 
copartnership  with  the  purchaser;  and 
the  principle  was  applied  that  equity 
would  not  afford  relief  where  the  legal 
remedv  was  adequate  and  complete. 
Waples-Platter  Co.  v.  Mitchell  (1895) 
12  Tex.  Civ.  App.  90,  35  S.  W.  200. 

A.    £j.    XI. 
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WOODWARD  IRON  COMPANY,  Appt., 

V. 

H.  A.  HUBBARD. 

(—  Ala.  —,  77  So.  400.) 

Master  and  servant  ^  employers*  lia- 
bility ^  tramway  —  part  of  railway. 

Ralls  laid  12  or  15  feot  apart  for  a  dis- 
tance of  300  or  400  feet  in  front  of  coke 
ovens  for  the  purpose  of  carrying  a  struc- 
ture designed  for  manipulating  the  coke  in 
the  ovens  are  not  a  railwav  or  any  part  of 
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the  track  of  a  railway,  within  the  meaning 
of  those  terms  as  used  in  the  Employers' 
Liability  Act. 

For  other  cases,  see  Master  and  Servant,  IL 
e,  4,  &,  in  Dig,  1-52  N.  8, 

• 

(Gardner,  Somerville.  and  Thomas,  J  J.,  dis- 
sent. ) 

(December  20,  1917.) 


Note.  —  As  to  the  applicability  to  private 
railroads  of  statutes  abrogating  or  modify- 
ing the  fellow-aervant  rule  as  to  railroadfi. 
see  annotation  to  £d  H.  Cunningham  &  Co. 
I  v.  Neal,  15  L.R.A.(N.S.)    479,  and  suppk?- 
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APPEAL  by  defendant  from  a  judgment 
of  the  City  Court  of  Bessemer  in  favor 
of  plaintiff,  in  an  action  brought  under 
the  Employers'  Liability  Act  to  recover 
damages  for  injuries  sustained  by  him  while 
in  defendant's  employ.    Reversed. 

The  facts  are  sufficiently  stated  in  the 
dissenting  t>plnion. 

Count  ''A,"  mentioned  in  the  dissenting 
opinion,  is  as  follows: 

''Plaintiff  claims  of  the  defendant  the 
sum  of  $25,000  as  damages,  for  that,  here- 
tofore, to  wit:  on  the  6th  day  of  February, 
1916,  defendant  was  operating  a  by-product 
plant  at  or  near  Woodward  in  Jefferson 
county,  Alabama,  and  used  in  connection 
therewith  in  the  operation  of  said  plant  a 
certain  machine  or  appliance  known  as 
and  called  a  coke-pusher  machine,  which 
was  operated  by  an  electric  motor  and  ran 
along  on  a  track  composed  of  100-pound 
rails  in  front  of  ttse  coke  ovens,  to  which 
coke-pusher  machine  was  attached  as  a  part 
thereof  an  appliance  known  as  a  leveling 
bar.  And  plaintiff  avers  that  on  the  day 
and  date  aforesaid,  he  was  in  the  service  or 
employment  of  the  defendant  at  said  by-pro- 
duct plant  as  a  machinist  and  as  such  was 
engaged  in  the  performance  mid  discharge 
of  his  duties  in  and  about  tbaking  certain 
repairs  on  said  leveling  bar  or  adjusting 
same,  and  while  plaintiff  was  standing  upon 
a  platform  or  scaffold  upotf  said  coke-push- 
er machine  provided  by  the  defendant  for  the 
use  of  the  plaintiff  in  making  said  repairs, 
jiaid  coke  pusher  was  suddenly  started,  and 
plaintiff  avers  that  he  was  caused  to  stum- 
ble and  fall  from  off  said  platform  or  scaf- 
fold to  the  concrete  floor  below,  a  distance 
of,  to  wit:  30  feet,  and  as  a  proximate 
consequence  thereof  thd  bones  of  his  right 
ankle  and  right  foot  were  crushed  and  brok- 
en and  his  left  ankle  and  back  were  badly 
sprained,  and  he  was  permanently  injured 
in  his  right  ankle  and  he  was  caused  to 
suffer  great  mental  and  physical  pain  and 
anguish  and  to  lose  much  valuable  time  in 
consequence  of  his  said  injuries. 

''Plaintiff  avers  that  his  said  injuries 
were  proximately  caused  by  reason  of  the 
negligence  of  a  person  in  the  service  or 
emplojrment  of  the  defendant  by  the  name 
of  H.  Costncr,  who  had  the  charge  or  con- 


trol of  an  electric  motor  upon  a  railway 
or  the  part  of  the  track  of  a  railway  in 
this:  that  the  said  Costner  suddenly  start- 
ed said  electric  coke-pusher  machine  with- 
out any  signal  or  warning  to  the  plaintiff, 
causing  him  to  stumble  and  fall  aa  afore- 
said." 

Messrs.  Cabanlds  .&  Bowie,  for  appel- 
lant : 

The  railway  in  this  case  was  not  such 
a  railway  as  is  meant  and  intended  by  the 
5th  subdivision  of  §  3910  of  the  Code. 

Woodward  Iron  Co.  v.  Lewis,  171  Ala. 
245,  54  So.  566;  Appel  v.  Selma  Street  & 
Suburban  R.  Co.  177  Ala.  457,  59  So.  164 ; 
Dresser,  Employers"  Liability,  §  80;  Perrv* 
V.  Old  Colony  R.  Co.  104  Mass.  296,  41  N. 
£.  289. 

Messrs.  Charted  A.  Calhoun  and  John 
T.  GloTer,  for  appellee: 

The  railway  upon  which  this  electric 
motor  coke-pusher  machine  was  run  was  a 
railroad  or  railway  within  the  purview  of 
the  5th  subdivision  of  §  3910  of  the  Code, 
and  was  clearly  within  the  beneficent  and 
remedial  intent  of  the  legislature. 

Jarvis  v.  Hitch,  —  Ind.  App,  — ,  65  N.  E. 
608;  5  Labatt,  Mast.  &  8.  2d  ed.  §§  5142, 
6259;  Woodward  Iron  Co.  v.  Lewis,  171  Ala. 
233,  54  So.  566;  Birmingham  ti.,  Light  k 
P.  Co.  V.  Mosely,  164  Ala,  111,  51  So.  424; 
Boggs  V.  Alabama  Consol.  Coal  k  I.  Co. 
367  Ala.  251,  140  Am.  St  Rep.  28,  52  So. 
878;  Woodward  Iron  Co.  v.  Sheehan,  166 
Ala.  431,  62  So.  24;  Hunter  v.  Ingram-Day 
Lumber  Co.  110  Miss.  744,  70  So.  901  j  Mc- 
Knight  V.  Iowa  &  M.  R.  Constr.  Co.  43  lowa, 
406;  Stebbihs  v  Crooked  Creek  R.  &  Coal 
Co.  116  lowa,  513,  90  N.  W.  335;  Hairston 
V.  Ifnited  States  Leather  Co.  143  N.  C.  512, 
56  S.  E.  847,  10  Ann.  Cas.  i98;  Texas  k  P. 
R.  Co.  V.  Webb,  31  Tex.  Civ.  App.  498,  72  S. 
W.  1044;  Missouri,  K.  k  T.  R.  Co.  v.  Smith, 
45  Ttex.  Civ.  App.  128,  99  S.  W.  743;  Kline 
V.  Minnesota  Iron  Co.  93  Minn.  63,  100  N. 
W.  681 :  Glines  v.  Olirer  Iron  Mhi.  Co.  108 
Minn.  278,  122  N.  W.  161;  Big  Five  Tun- 
nel, Ore-Reduction  k  Transp.  Co.  v.  Johnson, 
44  Colo.  236,  99  Pac.  63;  Cook  v.  Modern 
Brotherhood,  114  Minn.  290,  131  N.  W.  334; 
Cox  v.  Great  Western  R.  Co.  L.  R.  9  Q.  B. 
Div.  106,  30  Week.  Rep.  818,  47  J.  P.  116; 
Doughty  V.  Firbank,  L.  R.  10  Q.  B.  D!v. 


mental   annotation   to   Schoen    v.    Chicago, 

St.  P.  M.  k  O.  R.  Co.  45  L.R^.(Ni5.)  841. 

As  to  whether  street  or  interurban  roads 


Generally,  as  to  employees  or  employ- 
ments within  the  purview  of  statutes  abro- 
gating or  modifying  the  fellow-servant  rule, 


are  within  the  meaning  of  statutes  of  this  '  see  note  to  Missouri  P.  R.  Co.  v.  Smith,  47 
character,  see  note  to  Norfolk  k  P.  Traction  i  L.R.A.  (X.S.)   113. 

Co.  V.  Ellrngtoii,  17  L.R.A.(N.S.)   117.  |      As   to   the   constitutionality   of   statutes 

As  to  what  are  "railroad  ha2ards"  within  j  modifying  or  abrogating  the  fellow-servant 
the  meanins;  of  statutes  abolishing  or  re-  !  rule,  see  notes  to  lirauford  Constr.  Co.  v. 
stricting  f elk) w- servant  doctrine,  see  notes  '  Heflin,  12  L.R.A.(N.S.)  1040,  and  Louis- 
to  Johnson  v.  Great  Northern  R.  Co.  18  ville  &  N.  R.  Co.  v.  Melton,  47  L.R.A.<N.6.) 
L.R.A.(N.S.)  478,  and  Hanson  v.  Northern  84* 
P.  R.  Co.  22»L.R.A.(N.S.)  969. 
L.R.A.1918C.  41 
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358,  62  L.  J.  Q.  B.  N.  S.  480.  48  L.  T.  N.  S. 
630,  48  J.  P.  65;  Coughlan  v.  Cambridge, 
166  Ma«8.  2G8,  44  N.  E.  218. 

Per  Curiam: 

A  full  statement  of  the  fact«  necessary 
to  an  understanding  of  the  question  here 
treated  is  found  in  the  dissenting  opinion 
of  Justice  Gardner,  and  such  statement  of 
facts  is  here  adopted  by  reference  thereto, 
without  being  here  repeated. 

The  majority  are  of  the  opinion  that  the 
track  upon  which  the  "coke-pusher  mach- 
ine" in  question  was  operated  is  not  a  "rail- 
way," nor  ''any  part  of  the  track  of  a  rail- 
way," within  the  meaning  of  subdivision  5 
of  the  Employers'  Liability  Act  (Code  1907, 
§  3010  [5]).  The  question  wa^  discussed 
at  some  length,  ajid  many  decisions  and 
textbooks  were  reviewed  and  cited,  in  the 
case  of  Woodward  Iron  Co.  v.  Lewis,  171 
Ala.  233,  54  So.  666.  It  was  there  held  that 
a  tram  track,  used  for  the  purpose  of  trans- 
porting ore  which  was  being  mined,  was  a 
"railway"  within  the  meaning  of  this  sub- 
division. We  did  not  decide  in  that  case, 
nor  did  we  mean  to. say  as  dicta,  that  every 
track  or  tramway  used  by  a  master  in  his 
business,  upon  or  over  which  any  machine 
is  moved  by  means  of  a  steam  locomotive 
or  electric  motor,  would  be  a  railway,  w^ith- 
in  the  meaning  of  the  statute  in  question. 
In  fact,  several  cases  were  cited  approvingly 
in  which  it  was  intimated,  if  not  decided, 
that  all  tracks  or  ways  on  which  machinery 
is  operated  by  the  master,  even  by  means 
of  steam  engines  and  electric  motors, 
are  not  "railways,"  or  "any  part  of  the  track 
of  a  railway,"  within  the  meaning  of  the 
statute.  See  Woodward  Iron  Co.  v.  Curl, 
153  Ala.  206,  44  So.  974,  Id.  153  Ala.  216, 
44  So.  969;  Sloss-Sheffield  Steel  and  I.  Co. 
v.  Mobley,  139  Ala.  425,  36  So.  181;  Free- 
man v.  Sloss-Sheffield  Steel  &  I.  Co.  137  Ala. 
481,  34  So.  612.  It  is  true  that  these  cases 
did  not  expressly  decide  that  the  tracks 
there  in  question,  or  a  track  like  the  one 
in  question,  is  not  a  railway  or  a  part  there- 
of, within  the  meaning  of  the  subdivision 
in  question;  but  they  do  show  that  this 
class  of  tracks  was  not  by  the  court  or  by 
the  parties  considered  to  be  such  in  those 
eases.  Mr.  Dreseer,  in  his  work  on  Employ- 
ers' Liability  (vol.  1,  §  80,  p.  349),  says,  in 
defining  the  phrase  "upon  a  railway:"  "The 
courts  have  confined  all  the  words  of  this 
section,  as  well  as  those  under  discussion, 
to  the  kind  of  railroad  the  legislature  must 
have  had  in  mind." 

Each  term  used  in  this  subdivision,  such 
as  "signal,"  "point,"  "engine,"  "car,"  and 
"electric  motor,"  must  be  considered  in 
connection  with  the  context,  and  not  as  an 
isolated  term.  As  is  said  by  the  text-writ- 
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ers  on  the  subject  of  the  English  Employ- 
ers' Act,  "upon  a  railway"  is  the  keynote 
to  the  subsection,  because  it  applies  to  and 
qualifies  each  of  the  terms.  This  court  has 
taken  the  same  view  of  our  act,  which  is 
merely  a  copy  of  the  English  statute.  The 
track  or  way  used  by  the  master  in  his  bus- 
iness, to  come  within  the  meaning  of  thit^ 
subdivision,  must  be  used  or  intended  for 
the  purpose  of  transporting  or  moving  prod- 
ucts, freight,  or  passengers,  in  connection 
with  his  business.  It  was  never  intended 
to  include  all  tracks,  ways,  or  rails,  upon 
which  any  of  his  machinery  is  moved  mere- 
ly in  its  operation  or  transportation,  as  in 
the  instant  case.  The  track  in  question  was 
not  intended  to  transport  any  products, 
freight,  or  passengers,  to  or  from  the  mas- 
ter's plant  or  place  of  business,  but  merely 
and  exclusively  for  moving  the  "coke-puith- 
ing  machine"  from  one  coke  oven  to  an- 
other. If  it  had  been  used  for  transporting 
coal  to  the  coke  ovens  or  for  transporting 
the  coke  from  the  ovens  by  means  of  tram- 
cars  propelled  by  steam  engines  or  by  elec- 
tric motors,  then  the  case  of  Woodward 
Iron  Co.  V.  Lewis,  supra,  would  be  an  au- 
thority for  holding  the  track  in  question  to 
be  "a  railway,"  within  the  meaning  of  the 
6th  subdivision  of  the  Employers*  Act  The 
track  in  this  case  was  used  and  intended  to 
be  used  as  a  part  of  the  carriageway  of  one 
particular  machine  from  one  coke  oven  to 
another. 

A  tram  track,  on  which  logs  are  hauled 
to  a  sawmill  and  the  lumber  is  hauled  there- 
from, by  means  of  cars  propelled  or  moved 
thereon  by  steam  locomotive  engines  or  elec- 
tric motors,  might  be  a  railway  within  the 
meaning  of  the  statute;  but  the  mere  track 
or  rails  upon  which  the  carriage  moves  the 
logs  while  they  are  being  sawed  are  not  a 
"railway,"  nor  "a  part  of  the  track  of  a 
railway,"  within  the  meaning  of  the  stat- 
ute in  question.  Surely  the  track  or  way 
on  which  a  steam  shovel  is  moved  while  be- 
ing operated  is  not  a  railwav  within  the 
meaning  of  the  statute;  and  if  it  is  not, 
then  neither  is  the  track  here  in  quei^tion. 
It  results  that  the  judgement  must  be  re- 
versed, and  the  cause  remanded. 

Anderson,  Ch.  J.,  and  McClellan,  Maj- 
field,  and  Sayre,  JJ.,  concur. 

Gardner,  J.,  dissenting: 

This  cause  was  assigned  to  ttie  writer,  and 
the  following  opinion  was  prepared,  but  up- 
on consultation  of  the  whole  court  a  major- 
ity did  not  concur,  and  their  views  are  ex- 
pressed in  a  separate  opinion.  I  therefore 
adopt  the  following  as  expressive  of  my 
dissenting  vieni's: 

Appellee    (plaintiff  In   the   court  below) 
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brought  this  suit  against  the  ajppellate  for 
the  recovery  of  damageB  lor  injuries  sus- 
tained while  in  the  employ  of  defendant  ae 
a  machinist  and  repair  man  at  ite  by-pro- 
duet  plant  The  ease  was  submitted  to  the 
jury  on  three  counts,  designated  A,  D,  and 
E;  but  the  question  here  involved  only  con- 
cerns count  A,  which  will  appear  in  the 
report  of  the  case.  Under  said  count  recov- 
ery was  sought  under  subdivision  5  of  the 
Employers'  Liability  Act,  which  we,  for  con- 
venience, here  quote:  ''When  such  injury  is 
caused  by  reason  of  the  negligence  of  any 
person  in  the  service  or  employment  of  the 
master  or  employer,  who  has  charge  or  con- 
trol of  any  aigiial,  points,  locomotive,  en- 
gine, electric  nciotor»  switch,  car,  or  train 
upon  a  railway,  or  of  any  part  of  the  track 
of  a  railway." 

Counsel  for  appellate  insists  that  the  af- 
firmative charge  was  due  the  defendant  un- 
der eomit  A  of  the  complaant,  for  the  reason 
tliat  the  railway  or  trask  of  the  railway 
disclosed  by  the  evidence  in  this  case  was 
not  such  a  railway  as  is  meant  and  intended 
by  subdivisiooa  5  of  the  Employers'  Liability 
Act  This  is  the  s(^  question  presented  by 
this  i^peal,  and  requires  a  brief  review  of 
the  evideiice. 

Phiintiff  was  a  machinist  and  a  repair 
man.  One  Costacr  operated  what  is  called 
the  "ooka-puriiing-  tnachine,"  which  wvm 
moved  by  eleetricity  on  rails  like  a  large 
railroad  traok.  CoBtner  gave  the  signal 
for  the  repair  man,  and  -plaintiff  in  re^ 
f^ponse  went  upon  the  puaber  machine  to  re^ 
pair  the  defective  part,  and  while  standing 
upon  a  platform  on  the  machine,  eonsisting 
of  a  board  (aa  testified  by  the  plaintiff)  Q 
inches  wide,  Costner,  who  operated  the 
ouichine  fnmi  tha  eab,  gave  the  machine  a 
sodden  start  (according  to  the  evidence 
of  the  plaintiff  I  and  without  warning, 
thereby  cavsing  pSatntiff  to  lo^e  his  balance 
and  fall  to  the  concrete  pavement  some  20 
feet  below,  resulting  in  the  injuries  here 
complained  of.  The  evidence  in  regard  to 
the  question  of  negligence  on  the  port  of 
Costner  was  in  dispute,  and  submitted  to 
the  jury  for  determinaticm. 

The    coke-pusher    machine   is    structural 
iron   virork   between   2&  and   30   feet  high, 
about  12  or  16  feet  in  widldi,  and  about  35 
feet  in  length,  was  on  wheels  about  the  size 
of    ordinary    railroad    car    wheels,    except 
that  each  wheel  had  two  flanges  instead  of 
one.     This  machine  was  operated  by  elec* 
trie  motive  power  on  rails,  like  a  large  rail- 
road track;  they  were  steel  rails  and  built 
like  railroad  rails.    The  length  of  the  track 
is  estimated  to  be  about  300  to  400  feet, 
and  the  track  rune  along  in  front  of  the 
ovens,  and  between  the  rails  is  a  concrete 
pavement.     The  pusher  machine  moved  up 
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and  down  this  track,  pu^sliing  the  coke  and^ 
leveling  the  ovens.  The  machine  waa  oper- 
ated in  front  of  the  ovens,  being  run  from 
one  of  them  to  another  on  this  railroad 
track.  It  had  what  is  called  a  "rammer" 
and  also  a  leveling  bar,  the  latter  being 
used  fcnr  leveling  the  coke  in  the  ovens,  and 
the  rammer  for  pushing  it  out  on  the  other 
side.  The  machine  was  also  used  for  tak- 
ing the  doors  off  the  ovens,  and  then  moving 
the  coke  from  the  ovens.  The  leveling  bar 
ran  over  rollers  on  the  machine  and  would 
be  run  through  the  oven  and  pulled  back 
over  these  rollers.  There  was  an  electrie 
motor  on  the  machine,  used,  of  course,  for 
the  purpose  of  operating  the  same,  and  thiH 
motor  was  situated  close  to  the  front  of  the ' 
machine.  Plaintiff  received  hi^  injuries  at 
the  time  Ckwtner  was  in  the  cab  of  the 
machine  operating  the  same  by  means  of 
this  electric  motive  power.  This  machine' 
could  be  operated  at  a  sj^eed,  variously 
estimated  by  the  witnesses,  from  2^  to  5> 
miles  per  hour.  The  record  contains  photo- 
graphs of  the  machine,  Dve  in  number,, 
affo^niing  much  information  as  to  its  size,, 
the  track  upon  which  it  was  operated,  a» 
well  as  its  manner  of  use.  • 

That  the  pusher  machine  here  inrolved 
comes  witiiin  the  provision  of  said  subdivi^ 
sieti  6  d  the  fimployers'  Liability  Act  is  not 
questioned,  but  it  is  Insisted  tftat  the  track: 
upon  wMch  the  same  is  operated  is  not  a 
rafilwafy  within  the  meaaing  of  said  subdi-, 
vision.  As  recognised  by  this  court  in 
Woodward  Iron  Co.  v.  Lewis,  171  Ala.  233, 
64  So.  666,  it  is  impraeticable  to  lay  dowa 
any  abstract  rule  as  to  \«^at  is  and  what 
is  not  a  railway.  A  definition  of  a  "rail- 
rood"  or  "railway"  in  Rapalje  and  Law- 
rence,  Law  Dictionary,  vol.  2,  is  as  foltows; 
'*A  road  specialty  laid  out  and  graded, 
having  parallel  rails  of  iron  or  steel  for  the 
wheels  of  carriages  or  cars,  drawn  by  steam 
or  other  motive  power,  to  rnn  upon." 

One  of  the  definitions  of  "railway"  found 
in  Webster's  New  International  Dictionary 
is,  "A  line  of  rails  or  track  providing  a 
rufaway  for  wheels."  There  are,  however,, 
numerous  definitions  varying  with  the  dif- 
ferent connections  with  which  the  term  i» 
used  in  statutes,  contracts,  or  conveyances, 
which  are  found  noted  in  33  Cyc.  33-36^ 
inclusive;  also  1406,  That  the  track  upon 
which  was  operated  the  pusher  machine 
here  referred  to  was  a  railway,  or  a  part  of 
the  track  of  a  railway,  within  some  of  the 
definitions  of  that  term,  we  think  is  very 
clear.  We  are  concerned  however,  with  its 
meaning  under  a  proper  construction  of 
subdivision  5  only. 

The  Employers'  Liability  Act  of  this 
state,  copied  from  the  English  statute, 
was  passed  for  the  benefit  of  the  servant^ 
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and  is  remedial  and  should  be  construed 
8o  as  to  advance  the  remedy.  Boggs  v. 
Alabama  C01180I.  Coal  &  I.  Co.  167  Ala. 
251,  140  Am.  St.  Rep,  28,  52  So.  878. 
Speaking  of  the  statute,  and  as  to  /whether 
or  not  the  same  should  be  given  a  strict 
or  liberal  construction,  the  appellate  court 
of  Indiana  used  the  following  language, 
which  we  think  here  appropriate:  "With 
respect  to  the  English  act  of  1880,  the  rule 
of  construction  has  been  stated  by  Brett, 
M.  R.,  in  Gibbs  v.  Great  Western  R.  Co.  L. 
R.  12  Q.  B.  Div.  208,  211:  'This  act  of 
Parliament  having  been  passed  for  the  ben- 
efit of  workmen,  I  think  it  to  be  the  duty 
of  the  court  not  to  construe  it  strictly  as 
'  against  the  workmen,  but  in  furtherance 
of  the  benefit  which  it  was  intended  by 
Parliament  should  be  given  to  them,  and 
therefore  a^  largely  as  reason  enables  one 
to  construe  it  in  their  favor,  and  for  the 
furtherance  of  the  act.*  The  purpose  of 
the  legislature  in  enacting  the  law  was  to 
remove  what  was  r^arded  as  an  eviL 
The  purpose  was  to  protect  employees  from 
the  negligent  movement  of  engines  along 
the  tracks  of  railways.  Prior  to  its  pas- 
sage the  injured  parties  were  without  legal 
remedy,  because  those  in  charge  of  the  en- 
gines were  fellow  servants.  The  l^islature 
will  be  presumed  to  have  had  in  mind  aot 
details  In  the  construction  of  the  engine, 
but  a  machine  of  the  same  general  ehar- 
aeter,  effecting  practically  the  same  re- 
salts,  used  in  the  same  way,  and  subject- 
ing the  employees  to  the  same  dangers."  Jar- 
vis  V.  Hitch,  —  Ind.  App.  — ,  «5  N.  E,  608. 
See  also  5  Labatt,  Mast.  &  S.  §  1666. 
And  the  following  English  authorities  are 
also  of  interest  in  connection  with  the  ques- 
tion here  involved:  Cox  v.  Great  Western 
R.  Co.  L.  R.  0  Q.  B.  Div.  106,  30  Week. 
Rep.  816,  47  J.  P.  116;  Doughty  v.  Fir- 
bank,  L.  R.  10  Q.  B.  Div.  368;  52  L.  J.  Q. 
-B.  N.  S.  480,  48  L.  T.  N.  S.  530,  48  J.  P.  55 ; 
Gibbs  v.  Great  Western  R.  Co.  L.  R.  12  Q. 
B.  Div.  208,  53  L.  J.  Q.  B.  N.  S.  643,  50 
L.  T.  N.  S.  7,  32  Week.  Rep.  329,  48  J.  P. 
230 ;  Walsh  v.  Whiteley,  L.  R.  21  Q.  B.  Div. 
371,  57  L.  J.  Q.  B.  N.  S.  586,  36  Week. 
Jlep.  876,  63  J.  P.  38. 
*  This  state,  in  its  later  decisions  oonstru* 
ing  said  subdivision,  has  shown  decided  in- 
clination to  the  liberal  construction  of  the 
statute,  as  evidenced  by  the  following  cases : 
Woodward  Iron  Co.  v.  Lewis;  and  Boggs  v. 
Alabama  Consol.  Coal  &  I.  Go.  supra:  Wood- 
ward Iron  Co.  v.  Sheehan,  166  Ala.  429,  52 
So.  24;  Western  U.  Teleg.  Co.  v.  Howing- 
ton,  —  Ala.  — ,  73  So.  560.  In  the  latter 
case  it  was  held  that  the  5th  subdivision 
protected  employees  when  the  master,  as 
a  mere  licensee,  was  in  the  use  of  the  track 
of  a  railroad  upon  business  in  no  way  con* 
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nected  with  that  of  the  owner  or  operator 
of  the  said  railroad.  Several  of  our  cases 
are  there  reviewed.  In  Woodward  Iron 
Co.  V.  Lewis,  supra,  it  was  held  that  a 
tramway  used  in  an  ore  mine  was  a  rail- 
road within  the  meaning  of  said  subdivision. 
In  our  opinion,  the  reaf^oning  in  that 
case  is  decisive  of  this.  The  tramway  in 
that  case  was  laid  in  the  slope  of  the  mine, 
upon  which  tramcars  were  run  for  the 
purpose  of  transporting  ore  from  the  bot- 
tom of  the  slope  to  the  top,  or  to  the  tip- 
ple where  the  cars  were  dumped.  The  csrs 
were  operated  by  means  of  an  electric  mo- 
tor. In  determining  the  question  as  to 
whether  or  not  the  tramway  was  a  "rail- 
way,'' within  the  meaning  of  this  subdi- 
vision, the  court  said:  •  "The  object  ajid 
purpose  of  the  Employers*  Act,  and  that 
of  this  particular  subdivision,  must  be 
looked  to  and  heeded.  The  act  was  for  tlie 
benefit  of  the  servant.  ...  It  must 
also  be  borne  in  mind  that  this  act,  unlike 
statutes  requiring  trains  to  stop  at  cross- 
ings, and  to  ring  the  bell  ht  blow  the 
whistle  on  approaching  erossings,  stations, 
etc.,  is  not  dealing  with  the  rights  of  or 
duties  to  the  public,  but  only  with  the 
private  rights  and  duties  of  the  master^ 
and  of  his  servants.  Neither  the  plant  nor  , 
the  railway  need  be  a  public  one,  to  be 
within  the  statute.  A  private  railway  U 
as  mueh  within  the  statute  as  a  pablic  one. 
It  extends  to  side  tracks  and  switches,  as 
well  as  to  the  main  line.  Under  our  stat- 
ute it  is  now  immaterial  whether  the  mo- 
tive force  is  steam  or  electricity.  It  is 
immaterial  whether  the  engine  is  a  dummy, 
or  is  a  mogtU,  passenger,  or  a  freight  en- 
gine, or  a  switch  engine,  if  it  is  'upon  a  rail- 
way.' .  .  .  The  gage  of  the  railway  is 
immaterial ;  it  may  be  narrow,  standard,  or 
broad--each  is  within  the  statute  if  the 
way  is  a  railway.  Nor  does  the  length  of 
the  way,  if  it  is  a  railway,  have  anythinir 
to  do  with  the  bearing  of  the  statute. 
.  .  .  Looking  at  the  subject-matter  and 
the  parties  with  which  the  act  deals — ^that 
ifl,  with  the  master  and  the  servant^  inter 
se — and  the  fact  that  the  enactment  is  re- 
medial, we  are  inclined  to  hold  that  a  no 
more  restricted  meaning  should  be  pitted 
upon  this  statute  than  is  oonsistent  with 
the  natural  and  popular  sense  of  the  word. 
And  considering  other  questions,  to  do 
which  we  have  authority,  such  as:  That 
the  track  or  way-  need  not  be  public;  that, 
though  private,  it  is  within  the  statute; 
that  it  need  not  be  permanent^  but  may,  if 
merely  temporary,  be  sufficient;  that  the 
questions  of  width  and  length  have  no  bear- 
ing ;  and  that  the  motive  power  for  the  pro- 
pulsion of  the  cars,  provided  they  arc  on 
a  railway,  has  no  determinative  eiffect— ^»« 
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hold  that  the  tramway  in  queetiou  is  a 
railway  within  the  meaning  of  the  statute, 
and  that  the  court  did  not  err  in  refusing 
the  general  affirmative  charge  to  the  de- 
fendant  as  to  the  third  count."  Woodward 
Iron  Co.  V.  Lewis,  supra. 

In  the  instant  ease,  the  track  upon  which 
the  pusher  machine  was  operated  was  com- 
posed of  heavy  rails  laid  parallel,  with  con- 
crete pavement  between  them.  The'  pusher 
machine  was  operated  up  and  down  this 
track  on  wheals  similar  to  those  of  railroad 
ear  wheels,  with  the  singte  exception  that 
thej  had  flanges  on  each  side,  instead  of  a 
flange  only  on  one  side.  The  fact  that  the 
rails  were  as  much  as  20  a*  25  feet  apart, 
m  that  the  track  was  not  more  than  400 
feet  in  length,  can,  under  the  decision  of 
the  Lewis .  Case,  supra,  have  no  material 
effect  upon  the  question  here  to  be  deter- 
mined. The  question  of  width  and  length  is 
without  bearing,  and  it  is,  of  course,  no  ob- 
jection that  it  was  a  private  track ;  nor  can 
it  be  objected  that  the  pusher  machine  did 
not  haul  freight  or  pull  ears.  In  Wood- 
ward Iron  Co.  V.  Sheehan,  166  Ala.  429, 
52  So.  24,  count  1  of  the  complaint  (held 
by  this  court  to  be  sufficient)  showed  that 
a  mass  of  iron  or  slag  was  being  moved 
hj  means  of  a  cable  or  rope  and  a  locomo- 
11^*6  engine.  Here  coke  in  the  ovens  was 
leveled  by  means  of  this  pusher  machine, 
and  was  also  extracted  from  the  ovens  by 
the  same  machine  pushing  the  coke  out  by 
means  of  what  is  called  the  rammer;  the 
machine,  however,  first  removing  the  doors 
from  the  ov^s. 

As  previously  stated,  the  Employers'  Lia- 
bility Act  was  passed  for  the  benefit  of 
workmen,  and  this  particular  subdivision 
waa  for  the  protection  of  employees  from 
the  n^ligent  moving  of  engines  along  the 


tracks  of  railroads;  and,  as  said  by  the 
Indiana  court  in  Jarvis  v.  Hitch,  supra: 
''The  legislature  will  be  presumed  to  have 
had  in  mind,  not  details  in  the  construction 
of  tlie  engine,  but  a  machine  of  the  same 
general  character,  effecting  practically  the 
same  results,  used  in  the  same  way,  and 
gubjeoting  the  employees  to  the  same  dan- 
gers." 

So,  in  the  instant  ease,  the  same  charac- 
ter of  danger  being  present  td  which  the 
employee  is  subjected,  and  for  whoee  benefit 
the  statute  is  enacted,  the  legislature  will 
not  be  presumed  to  have  had  in  mind  the 
mere  details  as  to  construction  of  the  track, 
its  breadth  or  length,  or  as  to  whetlier  or 
not'  it  shall  be  of  permanent  or  temporary 
use.  Here  the  employee  is  subjected  to 
the  same  danger  from  the  negligent  oper- 
ation of  this  machine  upon  this  track,  less 
in  degree  perhaps,  somewhat,  than  upon  a 
commercial  railroad,  but  still  of  the  same 
general  character.  The  holding  of  the  ma- 
jority, in  my  opinicm,  practically  repudiates 
the  reasoning  and  logic  of  the  Lewis  Case, 
and  passes  without  notice  the  Sheehan  Case, 
supnu 

1  am  of  the  opinion  that  the  construction 
insisted  upon  by  counsel  for  appellant,  and 
here  adopted  by  the  court,  is  out  of  har^ 
mony  with  the  rule  of  construction  estab- 
lished for  this  statute  by  the  authorities 
from  this  state  above  cited,  and  therefore 
conclude  that  the  track  here  in  question  was 
a  railway  within,  the  meaning  of  subdivision 
6,  and  that  the  court  below  committed  no 
error  in  refusing  the  affirmative  charge  as 
to  count  A.  I  think  the  judgment  should 
be  affirmed,  and  respectfully  di^a^ent. 

Soniervtlle  and  Tbonias,  JJ.,  concur  in 
the  foregoing  opinion. 
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JACKSON" 

V. 

FERGUSON,  Appt. 
(—  Iowa,  — ,  165  N.  W.  326.) 

Libel  —  charging  making  dates. 

It  is  not  akinderous  per  Be>  to  state  that 
a  married  woman  had  been  making  dates 
^'ith  men  ualese  the  statement  intended  to 
charge  immorality,  or  was  so  understood. 
For  other  oases,  see  Libel  and  SUmder,  II.  h, 

in  Dig,  1-52  N,  8. 

(December  11,  1917.) 


Note.  —  As  to  slander  and  libel  in  charg- 
ing woman  with  unohastity,  see  noites  to 
Battles  V.  Tyson,  24  L.Rj^,(N.S.)   577,  and 
Sturdivant  v.  Duke,  48  L.R.A.(N.S)   615. 
L.R.AJ918C. 


APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Woodbury 
County  in  favor  of  plaintiff  in  an  actjon 
brought  to  recover  damages  for  an  alleged 
slander.     Reversed.  > 

Statement  by  Weaver,  J.: 

Action  at  law  to  recover  damages  for  al- 
leged slander.  Verdict  and  judgment  for 
plaintiff  for  $150,  and  defendant  appeals. 

Messrs.  Jepson  &  Stecker  and  Hender-^ 
son  &  Fribonrg  for  appellant. 

Messrs.  »T.  A.  Prlcliard  and  Schmidt  4^ 
Pike  for  appellee. 

"Weaver,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  and  her  husband  and  the  de- 
fendant Ferguson  and  wife  are  comparative-. 
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ly  young  people,  having  their  homes  in  the 
same  neighborhood.  On  one  occasion  the 
two  huBbandd  had  been  from  home  over- 
night, and  on  their  return  or  soon  there- 
after information  came  to  them  that  on  the 
night  of  their  absence  their  wives  stayed 
together  at  the  home  of  one  of  them,  and 
that  two  young  men  visited  them,  staying 
with  them  until  nearly  morning.  This 
caused  some  ill  feeling,  and  defendant  made 
the  story  the  subject  of  certain  statements 
respecting  plaintiff  which  she  alleges  to  be 
slanderous.  The  petition  alleges  that  de- 
fendant said  of  and  concerning  plaintiff  and 
his  (defendant's!  wife;  "They  have  been 
making  datet^  with  men  for  immoral  pur- 
poses.'" "They  have  been  making  dates 
with  men  all  winter,  and  have  been  found 
out." 

The  defendant  denied  the  alleged  slander 
and  pleaded  certain  matters  in  mitigation. 

The  proof  tended  to  show  that  defendant 
did  say  that  they  i  plaintiff  and  defendant's 
wife)  "had  made  dates  with  some  other 
men,''  that  he  and  Jackson  had  found  out 
hy  the  boys  '^that  they  had  made  dates  and 
heen  there,"  and  that  "they  have  been  mak- 
ing dates  with  other  men  and  doing  things 
while  we  were  gone  that  were  simply 
awful;"  "they  have  been  making  dates  with 
other  men  and  stayed  up  nights  or  one  night 
with  them."  There  is  no  evidence  that  he 
said  that  the  "dates"  to  which  he  referred 
were  made  for  immoral  purposes.  No 
special  damages  were  alleged  and  no  evi- 
dence of  special  damage  offered. 

At  the  close  of  the  testimony  on  the  part 
of  plaintiff  defendant  moved  for  a  directed 
verdict  in  his  favor  on  the  ground,  among 
other  things,  that  the  words  shown  to  have 
been  spoken  by  the  defendant  were  not  sUn- 
derous  per  se,  and  no  special  damages  had 
been  alleged  or  proved.  Tlie  motion  was 
denied.  At  the  close  of  all  the  evidence  the 
defendant  asked  the  court  to  instruct  the 
jury,  among  other  things,  "that  the  words 
shown  to  have  been  spoken  are  not  slander- 
OT16  per  se,  and  the  burden  is  on  plaintiff  to 
«how  they  were  spoken  maliciously,  and  that 
to  recover  she  must  allege  and  prove  special 
damages." 

The  instruction  was  refused. 

In  our  judgment  the  court's  ruling  in 
these  respects  was  erroneous.  There  is  noth- 
ing in  the  eipression,  "making  dates  with 
men,"  which  necessarily  or  as  a  matter  of 
law  can  be  said  to  mean  that  plaintiff  is  a 
lewd  woman  or  that  the  dates  said  to  have 
been  made  with  men  were  for  lewd  purposes. 
It  is  true  that  the  petition  alleges  that  the 
words  were  used  by  defendant  with  that 
slanderous  meaning,  and  were  so  under- 
stood by  those  who  heard  him,  and  had  there 
been  any  evidence  to  support  these  allega- 
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tious,  then  it  would  doubtleas  haT«  been 
proper  for  the  trial  court  to  have  instructed 
the  jury  that,  if  they  found  the  words  were 
used  in  that  defamatory  sense,  and  that  the 
hearers  so  understood  their  meaning,  then 
the  statement  would  be  slanderous  per  ae, 
and  malice  and  injury  would  be  presumed. 
But  there  is  no  such  evidence  in  the  record. 
It  is  not  an  unheard-of  thing  in  these  days 
for  a  married  woman  to  make  one  of  a 
theater  party  or  card  party  or  joy -riding 
party  or  other  social  gatherings  in  which 
her  husband  has  no  part,  and  whatever  may 
be  said  of  her  wisdom  or  prudence  in  90 
doing,  it  would*  be  a  most  unjustifiable 
thing  to  say  that  the  acceptance  of  an  ap- 
pointment or  date  for  such  diversion  is  an 
act  of  immorality,  or  to  say  that  a  sute- 
ment  based  on  such  aets  to  the  effect  that  a 
woman  has  made  dates  with  men  (no  covert 
defamatory  sense  being  intended)  is,  as  a 
matter  of  law,  slander  per  se.  "Making  a 
date"  is  perhaps  an  inelegant  expression, 
but  giving  the  words  no  more  than  their 
ordinary  and  natural  effect,  they  mean  noth- 
ing more  than  the  making  of  an  appoint- 
ment, or  the  fixing  of  a  time  or  date  for 
some  specified  purpose.  If,  without  more, 
they  be  made  use  of  to  indicate  an  appoint- 
ment for  some  unlawful  or  immoral  pur- 
pose, it  is  a  perversion  of  their  natural 
meaning,  and  will  not  be  so  construed  in  the 
absence  of  proof  that  such,  was  the  inten- 
tion of  him  who  so  used  it,  or  that  it  was 
so  understood  by  those  who  heard  it.  Mc- 
Laughlin V.  Bascom,  38  Iowa,  660;  Barton 
V.  Holmes,  16  Iowa,  254;  Wimer  v.  AU- 
baugh,  78  Iowa,  79,  16  Am.  St.  Rep.  422,  42 
N.  W.  587.  The  instructions  given  to  the 
jury  are  inconsistent  with  this  view  of  the 
law  and  constitute  reversible  error. 

Our  conclusions  above  stated  are  sufficient 
to  require  a  new  trial  and  other  points  sugr- 
gested  in  argument  become  immaterial. 

For  the  reasons  stated,  the  judgment  ap- 
pealed from  is  reversed,  and  the  cause  will 
be  remanded  for  a  new  trial. 

Gaynor,  Oh.  J.,  and  Preston  and 
Stevens,   JJ.,  concurring. 
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FARMERS'  BANK  &  TRUST  COMPAXY, 
Admr..  etc.,  of  William  Winston,  De- 
ceased, Appt., 

V. 

CITY  OF  HENDERSON. 

<—  Ky.  --,  200  S.  W.  330.) 

Kvidence  —  injury  on  highway  —  in- 
toxication of  plaintiff. 

3.  Evidenci?  that  one  injured  by  the  over- 
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tiiniiiie'  of  an  automobile  through  an  alleged 
defect  in  a  highway  was  intoxicated  at  the 
time  may  be  conaidered  by  the  jury  in  an 
action  to  hold  the  municipality  liable  for 
the  injury,  as  bearing  upon  the  question  of 
hie  exercise  of  care. 

For  other  cases,  see  Evidence,  XI.  h,  in  Dig. 
J-r,2  X.  8. 

Highway  —  defect  —  asHuiiiptlon  of  risk 
—  joy  ride. 

2.  Persons  voluntarily  driving  or  riding 
in  an  automobile  upon  a  public  highway  at 
a  dangerous  rate  of  speed,  merely  to  enjoy 
the  exhilarating  and  pleasurable  sensation, 
assume  the  risk  of  injury  from  inability  of 
the  driver  to  avoid  defects  in  the  street. 
For  other  oases,  see  Highways,  2V.  o,  in  Dig. 

1-52  y.  S. 

Automobile   —  rldtni^     with     drunken 
driver  —  negligence. 

3.  One  who,  for  the  purpose  of  taking  a 
pleasure  drive,  enters  an  automobile  driven 
by  one  known  to  be  intoxicated,  is  guilty 
of  negligence  which  will  prevent  his  hold- 
iag  the  municipality  liable  for  injury  due 
to  a  defect  in  the  street  which  the  driver 
could  not  avoid  because  of  his  condition. 
For  other  t^ses,  see  Uighicays,  IV,  c,  in  Dig. 

1-52  y.  *V. 

Same  —  broken  steering  gear  —  opera- 
tion of  car. 

4.  It  is  negligence  to  put  on  power  to 
drive  an  automobile  out  of  a  ditch  at  the 
side  of  a  highway  after  the  steering  gear  is 
broken. 

For  other  oases ^  see  Highways,  IV,  a^im  Dig, 
1-Gi  y.  8. 

(February  8,  1918.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Henderson  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  the  deatli  of  plain- 
tiff's  intestate,  alleged  to  have  been  caused 
through  a  defect  in  the  highway.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Woodward  A  Dixon  for  appel- 
lant. 

Messrs.  B.  S.  Morris  and  Vance  &  Hell- 
bronner,  for  appellee: 

^Vhen  the  evidence  tends  to  show  that  the 
occupants  of  an  automobile,  including  the 
chauffeur,  are  drunk  and  on  a  joy  ride  and 
run  an  automobile  into  a  ditch,  and  one  of 
the  occupants  seeks  to  recover  damages  from 
the  city  for  maintenance  of  the  ditch,  and 
the  city  pleads  contributory  negligence,  it  is 


proper  for  the  court  to  instruct  the  jury  on 
contributory  negligence. 

29  Cyc.  634;  Louisville  &  N.  R.  Co.  v. 
Cummins,  111  Ky.  333,  63  S.  W.  694;  Louis- 
ville V.  Bott,  151  Ky.  578,  152  8.  W.  532. 

A  city  may  determine  when  and  in  what 
manner  its  streets  can  be  improved,  and  is 
not  liable  merely  for  failing  to  improve  a 
street  or  suffering  it  to  remain  in  the  condi- 
tion it  found  it  when  annexed. 

Harney  v.  Lexington,  130  Ky.  261,  113  S. 
W.  116. 

A  city  is  not  bound  to  anticipate  and 
provide  against  so  extraordinary  a  danger 
as  a  runaway  horse  or  a  runaway  automo- 
bile. 

Harrodsburg  v.  Abram,  138  Ky.  157,  29 
L.R.A.(N.S.)  199,  127  S.  W.  T58. 

In  a  suit  to  recover  damages  for  improper 
maintenance  of  a  ditch  by  a  city,  evidence 
of  former  accidents  caused  in  the  same  way 
is  not  competent,  unless  it  is  show^n  that  the 
city  had  knowledge  of  former  accidents  in 
time  to  have  repaired  the  ditch  bo  as  to  pre- 
vent similar  accidents. 

Green  v.  Richmond,  7  Ky.  Ops.  434. 

Sampson,  J.,  delivered  the  opinion  of  the 
court: 

Can  one  who  is  injured  through  a  defect 
in  a  street  while  riding  as  a  gu^st  in  an 
automobile  recover  of  the  city,  where  the 
negligence  of  the  driver  contributed  to  the 
injury,  if  the  guest,  before  entering  the  car, 
knew  the  driver  was  unskilled,  incompetent, 
or  intoxicated  to  such  an  extent  as  to  be 
unable  to  exercise  that  degree  of  care  re- 
quired of  a  person  engaged  in  operating 
automobiles  under  like  circumstances? 
That  is  the  principal  question  presented  by 
the  facts  in  this  case. 

About  midnight  of  June  18,  1916,  William 
Winston  and  a  companion  named  Nunnelly, 
two  colored  men,  obtained  from  a  garage 
in  Henderson,  Kentucky,  a  Ford  automobile 
for  the  purpose  of  taking  a  pleasure  drive 
in  company  with  two  colored  women.  While 
driving  out  South  Qreen  street  in  that  city, 
the  car  ran  into  a  ditch  at  the  side  of  the 
street,  overturning  and  inflicting  injuries 
upon  Winston  from  which  he  shortly  there- 
after died. 

It  is  alleged  in  the  petition  that  it  was 
the  duty  of  the  city  to  keep  and  maintain 


Note. —  The  subject  of  imputed  or  con- 
tributory negligence  of  a  passenger  riding 
in  an  automobile  driven  by  another,  pre- 
cluding recovery*  against  a  third  person  for 
injury,  is  treated  in  the  note  to  Rebillard 
V.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 
Tj.R.A.1915B,  953,  and  see  references  therein 
to  notes  on  related  questions.  Later  cases 
in  this  series  on  the  subject  indicated  are: 
Lynn  v.  Goodwin.  L.R.A.1915K.  588:  An- 
L.R.A.191S5C. 


thony  V.  Kiefner,  L.R.A.1915F,  876^  Knox- 
ville  R.  &  Light  Co.  v.  Vangilder,  L.R.A. 
1916A,  nil;  St.  Louis  &  S.  F.  R.  Co.  v. 
Bell,  L.R.A.1917A,  543;  Jacobs  ▼.  Jacobs, 
L.R.A.1917F.  253;  and  Hardie  v.  Barrett, 
L.R.A.1917F.  444. 

As  to  intoxication  of  person  operating 
automobile,  see  annotation  following  Powell 
V.  Berry,  L.R.A.1917A,  313, 
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its  streets  in  a  reasonably  safe  condition  for 
the  travel  of  the  public,  and  that  it  had 
failed  to  perform  this  duty,  allowing  South 
Green  street,  at  tlie  point  of  the  accident,  to 
fall  into  bad  repair  in  that  a  small  wash 
or  drain,  about  4  or  5  feet  long  and  several 
inches  deep,  had  been  allowed  to  remain  in 
the  edge  of  the  street,  near  a  large  ditch 
carrying  a  stream,  for  several  weeks  next 
before  the  accident,  and  that  the  city  and 
its  officers  knew  of  this  defective  condition 
of  the  street  in  time  to  have  repaired  it 
before  the  injury.  The  allegations  of  the 
petition  upon  this  subject  were  traversed  by 
the  answer,  and  it  was  affirmatively  alleged 
by  the  city  that  Winston  and  his  com- 
panions were  drunk  on  the  occasion  of  the 
accident,  "and  while  the  deceased,  Winston, 
and  the  other  occupants  of  said  car  were  in 
a  drunken  condition  as  aforesaid,  the  said 
automobile  or  car  was  so  negligently  and 
carelessly  driven  that  it  ran  into  a  ditch 
on  the  east  side  of  said  Green  street,  at  the 
point  where  said  accident  occurred,  and  the 
said  car  or  automobile  was  overturned,  and 
the  said  deceased,  William  Winston,  and  the 
other  occupants  of  said  car  or  automobile, 
were  thrown  from  out  of  same  and  into 
said  ditch,  resulting  in  the  injuries  com- 
plained of  in  the  petition.  .  .  .  And 
Winston  was  not  exercising  ordinary  care 
for  his  own  safety,  but  at  said  time  was 
acting  in  utter  disregard  thereof."  It  is 
further  charged  in  the  answer  that  the  sole 
and  only  cause  of  decedent's  injury  and 
death  ''was  the  carelessness  and  negligence 
and  want  of  care  on  the  part  of  said  dece- 
dent, William  Winston,  for  his  own  safety 
as  above  set  forth;"  and  "William  Winston 
was  himself  guilty  of  negligence  which  con- 
tributed to  cause  and  bring  about  all  of 
the  injuries  of  which  plaintiff  complains." 
Evidence  was  introduced  to  show  a  defect 
in  the  street,  and  that  this  defective  condi- 
tion had  continued  for  many  weeks  before 
the  accident ;  and  further,  that  at  least  some 
of  the  officials  of  the  city,  including  one 
councilman,  knew  of  the  defect.  The  city 
denied  knowledge  of  the  defect  in  the  street, 
or  that  it  was  defective,  and  called  witnesses 
to  prove  that  Winston  and  his  companions 
were  engaged  in  taking  what  is  commonly 
called  a  joy  ride,  and  were  driving  at  a  dan- 
gerously high  rate  of  speed,  holloing  and 
laughing;  that  the  driver  Nunnelly  knew  of 
the  ditch  and  its  location  and  condition; 
that  in  approaching  it,  going  downhill,  he 
speeded  up.  the  car,  and  instead  of  keeping 
to  the  right,  as  the  law  of  the  road  requires, 
negligently  drove  to  the  left  onto  the  bank 
of  the  ditch;  that  both  Winston  and  Nunnel- 
ly were  drunk  or  drinking  and  unable  to 
properly  guide  and  control  an  automobile, 
L.U.A.1918C. 


and  that  as  a  consequence  of  the  drunk^^n- 
ness  and  inability  the  accident  happened. 

A  trial  before  a  jury  resulted  in  a  verdict 
in  favor  of  the  defendant  city.  Upon  tliip 
appeal  the  administrator  of  William  Win- 
ston complains:  First,  that  the  verdict  is 
not  supported  by  sufficient  evidence;  second, 
the  court  erred  in  instructing  upon  con- 
tributory negligence,  and  in  other  instruc- 
tions to  the  jury;  third,  the  court  erred  in 
admitting  incompetent  evidence  and  in  re- 
jecting competent  evidence  offered  by  the  ad- 
ministrator. In  appellant's  brief  it  is 
asserted  to  be  reversible  error  for  the  court 
to  admit  evidence  showing  WiAston^s  in- 
toxicated condition.  It  is  urged  that  wheth- 
er drunk  or  sober  Winston,  being  a  pas- 
senger on  the  rear  seat  of  tlie  automobile, 
would  have  received  the  same  injuries,  he 
having  no  control  over  the  car  or  its  driver. 
The  city  contends  that  Winston  was  guilty 
of  contributory  negligence,  while  appellant 
insists  there  was  a  total  failure  of  evidence 
to  establish  negligence  on  the  part  of  Win- 
ston which  contributed  to  his  injury. 

While  the  status  of  the  parties  is  not 
affected  by  the  drunkenness  of  one  of  them 
in  a  case  of  this  character,  unless  bv  reason 
of  such  intoxication  the  one  injured  failed  to 
exercise  such  care  for  hiti  own  saf^y  a» 
might  be  ordinarily  expeeted  of  a  aober  per- 
son of  ordinary  prudence  under  similar  elr- 
cumstanoeS)  and  but  for  such  failure  on  his 
part  the  injury  would  not  have  happened, 
yet  the  jury  may  consider  the  fact  of  intox- 
ication as  a  circumstance  along  with  other 
evidence.  One  is  not  relieved  of  the  duty 
of  exercising  ordinary  care  for  his  own  safe- 
ty by  voluntary  intoxication.  And  while 
appellant  insists  it  was  prejudicial  error 
to  admit  evidence  showing  tJie  insobriety  of 
decedent,  we  are  constrained  to  the  view 
that  the  jury  was  entitled  to  all  the  facts, 
especially  those  showing  or  tending  to  show 
contributory  negligence  on  his  part. 

In  a  case  where  a  plaintiff  was  run  down 
by  a  buggy  occupied  and  driven  by  two  in- 
toxicated persons  on  a  public  highway,  this 
court  in  allowing  evidence  of  the  intoxicat- 
ed condition  of  the  driver  held:  "The  ad- 
mission of  evidence  tending  to  show  that 
the  appellants  were  more  or  less  intoxicated 
at  the  time  the  injury  was  inflicted  is  not. 
therefore,  open  to  question.  If  it  were,  how- 
ever, it  was  unqueationably  competent.  The 
issue  was  whether  the  ap|)cllant8  were 
guilty  of  neglect.  Intoxication  ordinarily 
deprives  one  of  the  same  power  to  exercise 
caution   as  when  sober."  Alexander    v. 

number,  86  Ky.  560,  6  S.  W.  463. 

In  Berry  on  Automobiles.  2d  ed.  p.  188.  it 
is  said:  "It  has  been  held  that  the  act  of 
intoxication  on  the  part  of  the  operator  of 
an  automobile  which  causes  injury   to  an- 
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other  is  not,  in  and  of  itself,  such  negligetiee 
as  will  authorize  recovery.  It  may  be  plt?ad- 
ed  and  proved  by  way  of  inducement,  for  tiie 
purpose  of  illustrating  the  negligent  conduct 
allejved  against  the  defendant;  but  if  one, 
although  intoxicated,  drives  his  machine  in 
a  proper  manner  and  observes  the  law  in 
every  respetjt,  he  cannot  be  held  liable  for 
an  injury  inflicted  by  his  machine  merely 
because  he  was  intoxieated  at  the  time." 

\\'hen  two  or  more  persons  voiuntarliy 
drive  or  ride  an  automobile  upon  a  public 
highway  at  a  dangerously  high  rate  of  speed, 
merely  for  the  purpose  of  enjoying  the  ex- 
hihrating  and  pleasurable  sensations  inci- 
dent to  the  swirl  and  dash  of  rapid  transit, 
they  may  properly  be  said  to  be  engaged  in 
joy  riding.  Such  joy  riders  not  only  assutiie 
the  risks  of  danger  attendant  upon  the  sud- 
den and  Violent  movements  of  the  car,  but 
also  such  as  arise  from  the  inability  of  the 
driver,  when  travelitt]g  at  a  high  rate  of 
speed,  to  make  i4hort  quick  stops  to  avoid 
collisions  or  defects  in  the  street,  or  direct 
the  car  at  bends  or  curves  in  the  road  so 
as  to  keep  in  the  trAreled  way. 

It  is  said  that  there  is  no  evidence  show- 
ing contributor^'  negligence  on  the  part  of 
Winston,  since  he  was  not  in  cliarge  of  the 
-car  and  had  no  control  over  it.  Wfe  cannot 
assent  to  this  proposition,  because  the  evi- 
dence shows  that  Winston  and  Niinnelly 
were  associated  together  for  some  honrs  on 
the  evening  before  the  accident,  and  had. 
been  in  and  about  restaurants  and  saloons 
together,  and  had  just  walked,  talking  the 
while,  from  a  restaurant  to  the  garage  be- 
fore entering  the  car.  Winston  was  fuHy 
acquainted  with  Nunnelly's  intoxicated  con- 
dition, if  he  was  intoxicated;  he  knew  all 
the  facts  or  had  the  opportunity  of  know- 
ing them  before  he  entered  the  car,  and  is 
therefore  charged  with  that  knowledge.  If, 
as  the  evidence  conduces  to  show,  Nunnelly 
the  driver  was  intoxicated,  and  with  this 
knowledge  Winston  voluntarily  entered  the 
car  to  take  a  pleasure  drive,  he  was  guilty 
of  n^igence  which  directly  contributed  to 
his  injury.  One  who  voluntarily  permits 
himself  to  be  driven  about  the  streets  in  a 
motor  car  operated  by  a  drunken  chauffeur 
does  not  exercise  ordinary  care  for  his  own 
safety,  and  he  assumes  the  danger  incident 
to  such  drive  when  he  voluntarily  places 
himself  in  a  car  which  is  managed  and  con- 
trolled by  an  intoxicated  driver.  This  is 
not  because  of  the  imputed  negligence  rule, 
but  because  of  the  personal  negligence  of  the 
passenger.  This  doctrine  has  been  recog- 
nised in  many  instances. 

In  the  case  of  Titus  v.  New  Scotland,  90 
Hun,  468,  36  N.  Y.  Supp.  971,  it  was  held: 
The  negligence  of  a  driver  under  the  in  flu- 
<?nce  of  liquor,  driving  a  private  wagon  at 
L.R.A.1918C. 


night  along  a  defective  highway,  is  impnted 
to  his  companion  riding  w^ith  hitti  and  too 
intoxicated  to  keep  his  seat  in  the  wagon, 
in  case  of  the  latter's  death  by  the  over- 
turning of  the  wagon  upon  him  at  an  un- 
railed  bridge  over  a  creek  crossing  the  high- 
way, and  prevents  his  administrator'  from 
reca\'ering  for  his  death  from  the  munici- 
palit}'  on  account  of  the  defective  highway. 

See  also  Donnelly  v.  Broofklyn  City  R.  Co. 
109  N.  Y.  16,  16  N.  E.  733;  Payne  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  39  lowa,  623. 

Undoubtedly  it  is  sound  doctrine  to  hold : 
*^A  passenger,  the  guest  in  an  automobile 
operated  by  another,  is  bound  to  exercise 
reasonable  care  for  his  own  safety,  and  that 
a  failure  to  do  so  constitutes  contributory 
negligence  and  bars  i^covery  agaitast  a  third 
person  for  injury  resulting,  in  part,  from 
the  operator's  negligence." 

And,  with  greater  reason,  onfe  about  to  en- 
ter a  car  should  exercise  reasonable  care  to 
see  that  the  driver  in  charge  is  an  experi- 
enced, reasonably  safe,  and  so^r  person, 
and  if  he  fails  to  do  this  and  itijury  results 
to  him  from  a  defect  in  the  street  to  which 
the  negligence,  want  of  skill  or  care  on  the 
part  of  the  driver  contributed,  such  Biegfi- 
gehce  is  chai^g^ahle  to  him; 

The  evidence  further  shows  that  after  the 
car  strudc  the  wash  or  driLin  in  the  street 
of  which  complaint  is  made,  Nunnelly  the 
driver,  in  attempting  to  guide  the  car  out 
of  the  gully,  broke  the  radius  rod,  thereby 
crippling  the  stearing  gear  and  losing  con- 
trol of  the  car;  nevertheless,  he  put  cm 
extra  power  in  order  to  drive  the  car  out  of 
the  gully,  and  in  doing  so  ran  it  along  the 
edge  of  the  main  ditch  for  several  feet  be- 
fore the  car  overturned,  causing  the  injury. 
There  is  no  contradiction  of  this  evidence. 
Obviously,  it  was  negligence  on  the  part  of 
the  driver,  assumed  under  the  facts  in  this 
case  by  decedent,  to  undertake  to  drive  the 
oar  out  of  the  gully  by  putting  increased 
power  to  it  after  the  stearing  gear  was 
broken  ^nd  he  was  unable  to  guide  it.  A 
prudent  person  would  have  stopped  the  car 
instead  of  attempting  to  speed  it  up. 

It  has  been  held  by  this  court  that  drunk- 
enness of  the  injured  party  does  not  excuse 
the  negligence  of  a  city  in  leaving  an  open 
pit  in  a  street  into  which  a  pedestrian  falls 
while  using  the  street  at  night,  but  if  the 
intoxicated  condition  of  the  injured  lUan 
was  such  that  he  was  rendered  unable  to  and 
therefore  did  not  exercise  that  degree  of 
care  usually  employed  by  reasonably  prudent 
persons  under  like  circumstances,  then  vol- 
untary drunkenness  amounts  to  contribu- 
tory negligence.  Covington  v.  L^,  28  Ky.  L. 
Rep.  492,  2  L.R.A.(N.S.)  481,  28  S.  W.  493. 
With  more  reason  mav  it  be  held  that,  while 
the  negligence  of  the  driver  of  an  automobile 
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is  not  imputable  to  a  pasiienger  riding  in 
the  rear  seat  of  a  car,  who  had  no  control 
over  the  car,  but  who  is  not  relieved  of  the 
duty  of  exercising  ordinary  care  for  his  own 
safety,  he  is  guilty  of  contributory  negli- 
gence and  cannot  recover,  if  injured  by  the 
car  being  overturned  when  driven  over  an 
embankment  through  the  negligence  or  reck- 
lessness of  a  drunken  or  incompetent  driver; 
the  passenger  previously  informed  of  such 
drunkenness  or  incomx>etency  is  charged 
with  negligence  in  intrusting  himself  to 
such  driver  and  exposing  himself  to  the  dan- 
gers of  such  a  drive. 

It  may  be  stated  generally  that  drunken- 
ness of  the  injured  party  does  not  change 
the  status  of  the  litigants  in  a  suit  for  dam- 
ages on  account  of  Diligence,  but  if  it 
be  shown  that  the  injured  party  was  so  in- 
capacitated by  voluntarily  drinking  intoxi- 
cants that  he  lost  use  of  his  limbs,  or  was 
reckless,  or  careless,  and  this  want  of  care, 
no  matter  how  occasioned,  contributed  to 
bring  about  the  injury,  and  but  for  which 
the  injury  would  not  have  happened,  the 
drunkenness  at  once,  becomes  an  Important 
consideration,  and  may  be  shown  in  evidence 
to  the  jury. 

Even  while  prosecuting  a  journey,  if  the 
driver  becomes  intoxicated  so  as  to  lose 
control  of  the  vehicle,  or  is  reckless,  and 
this  is  known  to  the  passenger^  ordinary 
care  requires  the  passenger  to  call  upon 
the  driver  to  stop  and  allow  him  to  alight, 
or  turn  the  management  of  the  vehicle  over 
to  another  capable  of  properly  directing  it, 
and  if  the  passenger  fails  to  exercise  such 
care  and  is  injured  as  a  result  of  .the  neg- 
ligence or  recklessness  of  the  driver  and  a 
third  person,  he  may  not  have  recourse  of 
such  third  person,  this  being  denied  him  be- 
cause of  his  own  negligence  rather  than 
upon  the  ground  that  the  negligence  of  the 
driver  is  ipiputed  to  him.  All  recognize  the 
rule  that  a  passenger  in  any  conveyance, 
public  or  private,  related  or  unrelated  to  his 
driver,  must,  in  order  to  recover  for  injuries 
sustained  through  the  negligence  of  a  third 
party,  be  himself  wholly  free  from  contribu- 
tory fault.  The  supreme  court  of  California 
held  that  if  the  driver  is  a  careless  or  reck- 
less one,  and  the  injured  person  knew  it, 
proof  of  these  facts  is  competent  and  rele- 
vant upon  the  showing  of  the  passenger's 
own  contributory  negligence  in  going  on  a 
ride  w^ith  such  a  driver.  Bresee  v,  Los 
Angeles  TracUon  Co.  149  Cal.  131,  5  L.R.A. 
(N.S.)  1059,  86  Pac.  152. 

It  is  held  by  the  courts  of  Texas  that  if 
a  passenger  in  a  hired  automobile  urge  the 
chauffeur  to  run  the  machine  at  an  exces- 
sive rate,  or  if  the  passenger  acquiesce  in 
the  demands  of  his  companions  for  a  higher 
rate  of  speed,  and  is  injured  as  a  result  of 
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a  defective  street  and  the  neglig^n^e  of  the- 
driver,  the  pasnenger's  negligence  so  con- 
tributed to  his  injury  as  to  defeat  a  reeo\- 
ery. 

The  Indiana  courts  have  held  that  where- 
the  vehicle  is  in  charge  of  an  intoxicated 
driver,  the  passenger  is  not  sufficiently  free 
from  negligence  on  his  part  to  warrant  a 
recovery  where  the  injury  results  from  reck- 
less driving.  Brannen  v.  Kokomo,  G.  &.  J. 
Gravel  Road  Co.  116  Ind.  115,  7  Am.  St. 
Rep.  411,  17  N.  E.  202.  The  same  court  in 
Vincennes  v.  Thuis,  28  Ind.  App.  523,  63 
N.  E.  315,  held  that  it  was  as  much  the 
duty  of  the  guest  to  use  reasonable  care  and. 
judgment  to  learn  of  and  avoid  danger  as 
it  is  the  duty  of  the  driver,  and  that  when 
an  injury  results  to  a  traveler  on  the  high- 
way negligently  obstructed  by  a  municipal- 
ity, under  such  circumstances  that  the  mu- 
nicipal corporation  would  have  been  lialile 
for  the  injury  had  the  traveler  himself  bivn 
free  from  negligence,  the  city  will  not  be 
held  liable  where  the  guest  was  riding  in  a 
buggy  driven  at  a  high  and  reckless  speed 
by  one  more  or  less  intoxicated,  on  a  dark 
night,  and  with  knowledge  of  obstacles  in 
the  street,  his  contributory  negligence  being 
plain.  Nor  can  a  passenger  assume  that  the 
driver  is  exercising  ordinary  care  when  the 
acts  and  conduct  of  the  di'iver  in  the  pres- 
ence of  the  passenger  are  such  as  to  impress 
a  reasonably  prudent  person  that  the  driver 
is  reckless  or  is  intoxicated  to  such  an  ex- 
tent as  to  be  unable  to  properly  manage  and 
control  the  vehicle.  Undoubtedlv  if  the 
guest  is  cognizant  of  danger  reBultiiig  in  in- 
jury, and  fails  to  call  the  driver's  attentiun 
to  it,  but  permits  him  to  drive  recklessly 
into  it  without  protest  on  hii^  part,  no  re- 
covery can  be  had.*  Cunningham  v.  Thief 
River  FaUs,  84  Minn.  21,  8G  N.  W.  763.  10 
Am.  Xeg.  Rep.  100. 

The  Missouri  courts  held  that  an  occupant 
of  a  vehicle  may  not  intrust  his  safety  ab- 
solutely to  a  driver,  regardless  of  the  immi* 
nence  of  danger,  or  the  visible  lack  of  ordi- 
nary cautign  on  the  driver's  part  to  avoid 
harm.  If  a  passenger  is  aware  of  the  dan- 
ger, and  that  the  driver  is  remiss  in  guard- 
iii£>  against  it,  and  takes  no  caxe  of  himself 
to  avoid  injury,  he  caimot  recover  for  the 
injury  sustained.  This  is  not  because  the 
driver's  negligence  is  imputable  to  the  pas- 
seugei:,  but  because  the  per^ou^  own  negli- 
gence contributes  to  his  damage.  FechU'y  v. 
Springfield  Traction  Co.  119  Mo.  App.  358, 
9(^  S.  W,  421. 

In  New  York  it  was  held  that  one  invited 
to  ride  in  a  vehicle,  and  who  is  thrown  out 
by  rimning  on  a  pile  of  rubbish  on  the  high- 
way, negligently  left  there,  cannot  recover 
for  his  injuries  of  him  who  placed  it  there, 
if  it  is  shown  that  the  driver  was  into.xicut- 
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ed  and  was  driving  rapidly  and  reckleealy, 
and  the  injured  man  fails  to  remonstrate,  or 
do  anything  to  discoyer  and  avoid  danger. 
Meenagh  v.  Buckmaster,  26  App.  I>iv.  451, 
dO  N.  Y.  Supp.  85. 

Pennsylvania  has  adopted  the  rule  that  a 
traveler  by  night  in  a  wagon  driven  by  a 
drunken  driver,  known  to  him  to  be  intoxi- 
cated, cannot  recover  for  injuries  suffered 
by  the  overturning  of  the  vehicle  at  the  side 
of  the  road  in  consequence  of  driving  over 
a  high  bank  which  was  without  a  fence, 
since  the  acts  constitute  negligence  as  a 
matter  of  law.  Hershey  v.  Mill  Creek  Twp. 
6  Sadler  (Pa.)  469,  0  Atl.  452.  In  Foley 
V.  East  Flamborough  Twp.  26  Ont.  App. 
Kep.  43,  it  is  bald  that  a  person  riding  in  a 
private  conveyance  and  injured  or  killed  by 
the  upsetting  of  the  vehicle  over  an  obstruc- 
tion in  the  highway  nm  upon  by  a  horse  is 
chargeable  with  n^ligence  if  he  intrusts 
hifflself  to  a  drunken  driver,  or  to  a  driver 
incompetent  from  intoxication  to  control  the 
team,  and  cannot  recover  damages  from  the 
party  responsible  for  the  conditi(m  of  the 
highway.  For  other  cases  holding  to  the 
same  effect,  see  note  II.  in  8  L.R.A.(N.S.) 
601. 


Undoubtedly,  evidence  tending  to  show 
the  intoxieated  condition  of  Winston  waa 
competent  upon  the  trial  to  prove  that  Win- 
ston was  not  exereising  that  degree  of  eare 
which  a  reasonably  prudent  person,  under 
the  circumstances,  would  usually  exercise 
for  his  own  safety.  And  while  we  do  not 
hold  that  the  negligence  of  Nunnelly  the 
driver  is  imputable  to  Winston,  neverthelesa 
Winston  was  guilty  of  negligence  in  intrust- 
ing himself  to  such  driver;  he,  at  the  time, 
being  in  possession  of  all  the  facts  and 
knowing  of  the  intoxicated  condition  of 
Nunnelly.  This  of  itself  was  negligence 
which  so  contributed  to  the  injury  and 
death  of  Winston  that  but  for  which  Win- 
ston would  not  have  been  injured.  The  trial 
court  properly  submitted  the  question  of 
contributory  negligence  to  the  jury. 

The  other  instructions  are  rather  long 
and  involved.  We  are  not  prepared  to  say 
that  they  do  not  properly  submit  to  the  jury 
the  questions  to  be  decided.  We  are  of  opior 
ion  the  jury  was  juHtiiied  by  the  evidence  in 
returning  a  verdict  for  d^endant. 

There  appearing  no  prejudicial  error,  the 
judgment  is  affirmed. 


KENTUCKY  COURT  OF  APPKALS. 

S.  A.  WELCH,  Appt., 

V. 

COMMONWEALTH  OF  KENTUCKY. 

(—  Ky.  — ,  200  S.  W.  371.) 

Cktming  —  slot  machine  —  effect  of  in- 
dicating coming  play. 

That  a  gum-vending  machine  which  al* 
ways  delivers  ^ma  by  deposit  of  the  coin, 
and  sometimes  delivers  checks  ^ood  in  trade 
in  addition  thereto,  always  indicates  be- 
fore the  coin  is  placed  in  the  slot  what  will 
be  delivered  by  the  next  play,  does  not  take 
it  out  of  the  operation  of  a  statute  for- 
bidding the  use  of  gambling  machines. 
For  other  caeeSf  eee  Gaming,  in  Diff.  1-52 

N,  8. 

(February  6,  1918.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Fayette  County 
convicting  him  of  keeping  a  gambling  ma- 
chiae,  and  from  an  order  denying  motion 
for  new  trial.    Affirmed. 
The  facts  are  stated  in  the  opinion. 

^— ^  ^M.      ■■■■■»■■  ,        ^     ^     .  ...  ■  ■  !■■  ■■  ^^M^— 1^ 

Note. —  For  operation  of  slot  machine  as 
gambling,  see  the  notes  to  Territory  v. 
Jones,  20  L.R.A.(N.S.)  239;  Mueller  v.  Wil- 
liam F.  Stoecker  Cigar  Co.  34  L.R.A.(N.S.) 
573;  and  Ferguson  v.  State,  42  L.R.A. 
(X.S.)  720. 
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Mr.  Edwin  X.  Casey,  for  appellant: 

Before  a  game  can  be  called  a  gambling 
game  or  a  game  of  chance  there  must  be 
some  element  of  chance  in  the  game. 

2  Whart.  Crim.  Law,  §  1405. 

The  machine  in  question  was  not  a  gam- 
bling device. 

Rex  V.  Stubbs,  9  Alberta  L.  R.  26,  26  D. 
L.  R.  424. 

Messrs.  Charles  H.  Morris,  Attorney 
General,  and  Henry  F.  Turner,  Assistant 
Attorney  General,  for  the  Commonwealth: 

The  slot  machine  in  quet^tion  is  a  gamb- 
ling device,  the  use  of  which  is  prohibited 
by  §  1960  of  the  Kentucky  Statutes. 

Allen  V.  Com.  178  Ky.  2.50,  198  8.  W. 
896;  State  v.  McTeer,  129  Tenn.  535,  16T 
8.  W.  121;  People  ex  rel.  Verchereau  v. 
Jenkins,  153  App.  Div.  612,  138  N.  Y.  Supp. 
449;  Moberly  v.  Deskin,  169  Mo.  App.  672, 
155  S.  W.  842;  Ferguson  v.  State,  178  Ind. 
568,  42  L.R.A.(N.S.)  720,  99  N.  E.  806,  Ann. 
Cas.  1915C,  172. 

Settle,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  grand  jury  of  Fayette  county  re- 
turned against  the  appellant  E.  A.  Welch 
the  following  indictment  (formal  parta 
omitted) :  ''The  grand  jury  of  Fayette  couur 
ty  .  .  .  accuses  £.  A.  Welch  of  the  of- 
fense of  permitting  gambling  on  premises  of 
which  he  has  control ;     .     .     .     that  said  E. 
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A.  Welch  on  the  28th  day  of  April,  3917, 
in  the  couiitv  aforesaid  and  within  twelve 
motiUid  next  before  the  finding  of  this  in- 
dictment, he  then  and  there  being  the  oc- 
cupant of  and  in  control  of  a  certain  house 
and  premises  located  at  No.  227  North  Lime- 
stone street  in  the  city  of  Lexington, 
Kentucky,  did  knowingly,  wilfully,  and  un- 
lawfully suffer  and  permit  a  machine  and 
contrivance,  ^^uch  as  is  ordinarily  used  for 
gambling  for  money  and  property  of  value, 
to  wit,  a  slot  machine  used  in  betting, 
whereby  money  and  other  things  of  value 
may  be  bet,  won,  and  lost,  to  be  set  up,  con- 
ducted, kept,  and  operated  and  exhibited  in 
«aid  house  and  premises,  and  on  said  slot 
machine,  so  set  up,  conducted,  kept,  operated 
and  exhibited  as  aforesaid,  money  and  prop- 
erty' of  value  was  then  and  there  bet,  won, 
and  lost,  against  the  peace  and  dignity  of 
the  commonwealth  of  Kentucky.  .  .  ." 
When  the  case  was  called  for  trial  the  de- 
fendant waived  the  right  of  trial  by  jury, 
and  by  agreement  made  with  tlie  common- 
wealth submitted  it  to  the  coutt  upon  the 
law  and  the  following  agreed  statement  of 
iacts:  ''It  is  agreed  that  the  machine  in 
question  is  about  2  feet  wide  and  about  3| 
feet  in  height,  and  is  known  as  a  gum- 
vending  machine;  that  the  machine  is 
operated  by  dropping  a  nickel  in  the  slot 
which  is  in  front  of  the  machine  and  pulling 
down  a  lever.  The  machine  is  loaded  with 
packages  of  chewing  gum  and  metal  checks, 
each  of  which  is  good  for  five  cents  in  trade 
at  the  defendant's  caf^.  There  is  a  dial 
about  3  inches  in  diameter  on  the  front  of 
the  machine  which  works  automatically  and 
plainly  indicates  to  the  player  before  each 
play  what  he  will  receive  for  his  nickel. 
After  he  plays  the  indicator  points  to  an- 
other number  showing  what  the  next  play 
■will  get  That  is,  when  the  hand  points 
to  'gum'  the  player  drops  a  nickel  in  the 
alot  and  knows  he  will  receive  only  chewing 
gum.  If  the  dial  points  to  'two'  the  player 
icnows  when  he  drops  in  his  nickel  that  he 
will  receive  a  package  of  chewing  gum  and 
two  chips  [checks] ;  if  it  points  to  'four,' 
a  package  of  chewing  gum  and  four  chips; 
if  to  'twelve,'  a  package  of  chewing  gum  and 
twelve  chips;  if  to  'sixteen,'  a  package  of 
ehcwing  gum  and  sixteen  chips;  if  to  'twen- 
ty,' a  package  of  chewing  gum  and  twenty 
•chips.  W^ith  each  play  the  machine  gives  a 
package  of  chewing  gum  of  a  standard 
brand.  The  macliine  always  gives  the  re- 
stilts  as  above  mentioned,  and  the  player 
always  knoTts  before  he  plays  just  what  he 
will  receive  for  his  nickel.  The  dropping  of 
a  nickel  in  the  slot  causes  the  machine  to 
drop  to  the  player  the  gum  or  gum  and 
chips  indicated  on  the  dial  and  automati- 
cally sets  the  machinery  so  that  the  dial 
L.R.A.1918C. 


indicates  what  will  be  the  result  of  the  next 
play.  The  chips  or  checks  are  good  for  5 
cents  each  in  trade  at  the  defendant's  place 
of  business.  At  various  times,  in  the  caft^ 
run  by  the  defendant,  divers  persons  were 
permitted,  within  twelve  months  prior  to  the 
finding  of  the  indictment,  to  play  the  said 
machine  by  dropping  nickels  therein,  and  to 
receive  from  the  machine  in  addition  to  the 
gum  the  number  of  checks  entitled  by  each 
play  on  the  dial  of  the  machine :  and  divers 
persons  were  permij;ted  to  and  did  play 
said  machine  in  the  sard  manner  and  did 
receive  checks  in  addition  to  the  gum,  and 
exchanged  the  said  checks  for  merchandise 
in  the  defendant's  place  of  business." 

The  trial  court  held  that  the  appellant 
was  guilty  of  the  offense  charged  in  the  in- 
dictment, and  by  the  judgment  entered  so 
declared  and  fixed  his  punishment  at  a  fine 
of  $200.  He  filed  a  motion  and  grounds  for 
a  new  trial,  which  the  court  overruled.  And 
from  tiiat  judgment  he  prosecutes  this  ap- 
peal. 

The  grounds  urged  by  Appellant  for  the 
new  trial  and  now  relied  upon  for  the  re- 
versal asked  df  the  judgment  were  and  are 
that  the  judgment  is  contrary  to  law  and 
unsupported  by  the  evidence.  So  the  ques- 
tion presented  by  the  appeal  for  our  decision 
is.  Is  a  alot  machine,  such  as  the  appellant 
admittedly  operated  in  his  caf6,  a  gambling 
machine  or  devjice  the  use  of  which  is  pro- 
hibited by  §§  1960-1967,  Kentucky  Statutes, 
under  which  the  indictment  was  found?  It 
is  appellant's  contention  that  it  is  not,  be- 
cause, when  the  operator  plays  the  machine 
he  gets  a  package  of  gum,  and  by  looking  at 
the  indicator  knows  in  advance  of  dropping 
in  another  nickel  whether  or  not  he  will  get 
any  checks,  and,  if  so,  how  many.  This 
fact,  it  is  further  claimed,  deprives  the  play- 
ing of  the  machine  of  any  element  of  chance. 
It  is  also  argu6d  by  appellant's  counsel  that 
whether  this  slot  machine  is  a  gambling  de- 
vice must  be  determined  by  the  single  play, 
and  that  in  determining  the  question  the 
court  eannot  extend  the  consideration  to  the 
possibility  of  any  future  play.  In  other 
words,  that  a  machine  to  be  a  gambling  de- 
vice must  be  so  constructed,  manipulated, 
and  used  in  each  play  and  at  each  time  that 
each  play  in  itself  will  be  an  act  of  gamb- 
ling. This  contention  ignbres  the  fact  that 
there  might  be  in  the  mind  of  the  player  a 
hope  or  expectation  that  on  some  future 
play  he  would  receive  more  than  the  indi- 
cator shows  he  will  receive  on  the  one  he  is 
making.  There  is  nothing  in  the  case  of 
Allen  V.  Com.  178  Ky.  250,  198  S.  W.  896, 
cited  by  appellant's  counsel,  that  austains 
their  theory  of  this  case.  The  difference  be- 
tween the  machine  in  the  Allen  Case  and  the 
I  one  we  here  have  is  that  in  the  Allen  Case, 
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while  the  deposit  of  a  nickel  would  always 
procure   a    package   of   chewing   gum.    the 
ihftDce  of  the  chewing  gum  being  accom' 
pasied  by  olieckg  was  a  mere  hazard;    the 
player  might  or  might  not  get  the  cheoka 
in  addition  to  the  chewing  gum.     This  in- 
troduced   an    element    of    chance    in    the 
playing  of  the  machine  which  the  opinion  de- 
clares would  appeal  to  the  player *s  propen- 
>ity  for  gambling,  whereas  in  the  case  of  the 
present  niachine^  while  the  sanio  element  of 
chance  obtaans,  ias^ad  of  its  resulting  from 
the  dropping  of  one  nickel  in  the  slot,  it 
•times  from  the  dropping  therein   of   two 
nickels  or  a  dime;  that  is,  in  beginning  to 
play  the  machine  the  player  would  know 
that  his  ^st  nickel  could  only  get  him  a 
paeksge  of  chewing  guqi,  yet  by  paying  his 
second  nickel  or  10  cents  he  might  receive 
two  packages  of  chewing  gum  and  as  n|uch 
as  $1  worth  of  checks;  and  it  is  this  which 
constitutes  the  element  of  chance.    The  ques- 
tion whether  the  identical  i^aphine  here  in- 
volved is  a  gamUing  device  seems  to  have 
been   well    settled    in    other    jurisdictions. 
Thus  in  State  v.  McTeer,   12Q  Tenn.  505, 
167  S.  W.  121,  the  court  said:  "The  qn^s- 
tion  raised  is  wb^her  th^  slot  machiiie  de- 
scribed is  a  gambling  device.     We  are  of 
the  opinion  it  is." 

The  contention  was  made  in  that  case,  as 
here,  that  it  was  not  a  gambling  device,  be- 
cause the  in4ics.tor  i^lwa^s  showed  what 
the  player  was  to  get  before  he  deposited  his 
nickel,  and  for  that  reason  that  there  could 
have  been  no  element  of  uncertainty  or 
chance  in  playing  the  machine.  In  reject- 
ing this  contention  the  ooatrt  dhflared  that 
while  upon  depositing  the  first  nickel  the 
player  might  know  exactly  ^hat  he  was  t# 
receive  from  the  nachine  in  return,  yet  the 
indicator  at  the  end  of  that  f^lay  mig^t  show 
that  the  next  nickel  deposited,  instead  of 
drawing  only  a  paekage  of  chewing  gnm, 
night  draw  in  addition  to  a  package  of 
chewing  gum  $1  worth  of  checks.  In  this 
connection  it  is  in  the  opinion  said:  ''The 
lure  is  t^e  opportunity  of  winning  from  10 
to  100  cents  by  the  deposit  and  expenditure 
of  5  cents.  There  must  be  at  least  one  play 
Wfore  any  of  the  numbers  mentioned  is 
>hown  on  the  indicator,  and^  there  may  be 
many,  and  it  is  m^t  known  which  number 
will  appear,  nor  at  what  time,  nor  after 
how  many  plays.  .    However,  there  is 

always  a  chance  that  any  single  player,  by 
the  expenditure  of  10  oents,  through  making 
two  plays  of  5  cents  each,  may  obtain,  not 
only  a  package  of  gum  wovth  6  centA,  but 
checks  worth  from  10  cents  to  100  cents,  and 
*o  in  proportion  for  many  plays,  and  a  cor- 
responding loss  to  the  owner  of  the  machine 
on  such  individual  deals.  The  player  is  in- 
duced to  continue  by  the  faet  that  he  is  get- 
ting 5  cents'  worth  of  gum  for  each  play 
L.R.A.1918C. 


with  always  the  chance  just  ahead  that  the 
next  presentation  of  the  indicator  will  give 
him  the  opportunity  of  making  a  profit  of 
from  100  to  many  times  that  per  cent.  We 
think  this  shows  the  machine  is  a  gambling 
device." 

In  People  ex  rel.  Verchereau  v.  Jenkins, 
163  App.  Div.  512,  138  X.  Y.  Supp.  449,  the 
s4me  conclusion  was  reached,  the  slot  a»a- 
ohine  being  the  same  that  we  have  in  the 
instant  case.  In  the  opinion  the  court  said: 
*'Thus,  in  addition  to  the  gum  and  trade 
checks  indicated  as  the  certain  receipts  upon 
the  dropping  of  the  nickel  is  given  an  option 
to  obtain  a  package  of  gum  and  an  uncer- 
tain number  of  trade  checks  upon  the  drop^ 
ping  of  the  second  nickel.  That  this  uncer- 
tain option  has  in  it  such  an  element  of 
chance  as  constitutes  gambling  can  hardly 
be  questioned;  in  fact,  this  element  of  chanco 
only  gives  to  the  machine  its  value,  and 
that"  this,  to  us,  '*is  within  the  direct  pro- 
hibition of  the  penal  law  .  .  .  seema 
clear." 

The  case  of  Moberlv  v.  Deskin,  169  Mo. 
App.  672,  155  S.  W.  842,  brings  out  even 
more  clearly  tlie  element  of  chance  that 
necessarily  results  from  the  use  of  a  ma- 
chine like  the  one  in  question.  In  that  case 
the  court  said :  "The  only  important  differ^ 
ence  between  the  device  in  that  case  and  the 
one  under  consideration  is  that  the  latter 
indicated  in  advance  the  result  of  the  u*xt 
play.  But  that  is  found  on  analysis  to  be  a 
dvsiinotipn  without  a  substaiiti^l  ^fleien^. 
It  was  possible  for  a  player  to  put  a  nickel 
in  the  slot  and  obtain  from  the  machine  a 
package  of  ginn  worth  2  or  3  oents  and 
checks  good  for  merchandifte  of  the  value 
of  $1.  One  cannot  imagine  that  a  player 
would  stop  when  the  indicator  pointed  at 
trade  cheeks,  i.  e.,  at  a  certainty  of  gain. 
Consequently,  the  inventor  of  the  device, 
knew  that  when  each  new  player  begaa,  the 
indicator  .  .  .  would  point  to  gum  only, 
i.  e.,  to  no  reward  for  the  next  play;  but  he 
also  knew  that  in  the  vast  majority  of  in- 
stances the  dealings  between  the  player  and 
the  machine  would  consist  of  more  than  a 
single  play,  and  we  hold  as  unsound  the 
view  of  defendant  that  each  play  constituted 
a  separate  and  distinct  transaction  in  the 
sense  of  ending  the  relation  of  the  player  tc 
the  machine,  which  was  designed  and  intend- 
ed to  include  a  number  of  plays.  The  con- 
trivance was  intended  to  allure  the  player 
into  continuing  to  play  in  the  hope  that  the 
next  time  the  finger  would  point  to  trade 
checks  and  thus  bring  him  something  for 
nothing.  Clearly  the  machine  was  a  gamb- 
ling device.'' 

In  Re  Cullinan  (Sup.)  114  App.  Div.  »r)4,. 
99  N.  Y.  Supp.  10U7,  the  court  sa^l  of  a. 
machine   like  this:      *'The   inventor  of  the 
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prebent  machine  has  attempted  to  obviate 
tlie  criticism  to  which  other  slot  machines 
have  been  subjected  by  cunningly  returning 
to  the"  operator  of  ''the  machine  a  check 
or  ticket  which  secures  to  him  in  cigars  or 
liquor  the  amount  of  his  stake.  Like  most 
endeavors  to  adhere  to  the  letter  of  the  law 
while  violating  its  spirit,  he  cannot  suc- 
ceed. The  present  device  attractively  ad- 
ministers to  the  gambling  humor  the  same 
as  other  slot  machines  of  substantially 
similar  design.  Unless  it  did  this  it  would 
not  entice  the  customer.  If  in  every  in- 
stance it  actual Iv  returned  5  cents  in  coin 
.to  the  player,  no  one  would  pretend  that 
the  device  would  attract  anyone.  So,  if 
|on  every  cast  a  ticket  was  run  out  calling 
•for  5  cents  in  trade,  no  person  would  take 
the  trouble  to  drop  a  nickel  in  the  slot.  It 
I  is  the  hazard,  the  chance  of  winning  more 
than  the  sum  ventured,  which  draws  people 
to  the  machine,  and  that  element  was  the 
conspicuous  one  retained  in  its  mechanism, 
and  it  is  that  which  brings  it  within,  the 
condemnation  of  the  statue  forbidding 
gambling  in  a  place  where  liquor  is  sold." 

Appellant's  counsel  admit  they  have  not 
beeok  able  to  find  any  authority  in  support 


of  their  contention  e*  lanating  from  any 
court  of  last  resort  in  the  United  States. 
They,  however,  cite  the  case  of  Rex  v.  Stubbs, 
9  Alberta  L.  R.  26,  25  D.  L.  R.  424,  decided 
June  15,  1915,  by  the  supreme  court  of  Al- 
berta, Canada.  The  excerpt  from  the  opin- 
ion of  which,  quoted  in  their  brief,  does 
seem  to  support  their  contention,  but  the 
opinion  is  so  out  of  harmony  with  the  au- 
thorities in  this  country  and  also  with  our 
own  views  of  this  caae  that  we  are  unwilling 
to  adopt  its  reasoning  or  conclusions. 

We  are  unable  to  see  that  the  machine 
operated  by  appellant  in  his  caf^  is  any  les3 
a  gambling  contrivance  than  that  condemned 
as  such  in  Allen  v.  Com  178  Ky.  250,  1»8 
S.  W.  896.  It  undoubtedly  appeals  to  the 
player's  propensity  to  gamble.  The  thing 
growing  out  of  its  use  that  attracts  the 
player  is  the  chance  that,  ultimately,  he 
will  receive  something  for  nothing.  It 
therefore  contains  the  vice  at  which  the  stat- 
ute is  directed,  and  though  the  inventor  of 
the  machine  has  endeavored  to  adhere  to  the 
letter  of  the  law,  the  fact  remains  that  he 
has  violated  its  spirit. 

We  find  no  error  in  the  judgment  of  the 
circuit  court,  and  it  is  therefore  affirmed. 
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EDWIN  A.  KECK,  Admr.,  etc.,  of  Gustave 
Nelson  Keck,   Deceased,  Appt., 

V. 

LOUISVILLE    GAS    &    ELECTRIC    COM- 
PANY et  al. 

(17fr  Ky.  314,  200  S.  W.  452.) 

Master   and   servant  —  dangerous  In- 
stranient  —  motor  cycle. 

1.  A  master  is  not  liable  for  injury  done 
by  his  servant  with  a  motor  cycle  furnished 
for  his  use,  on  the  mere  theory  that  it  is  a 
dangerous  iiiHtrument. 

For  other  cases,  see  Master  and  Servant, 
III,  a,  2,  in  Dig.  1-52  ^.  8. 

Same  —  scope  of  employment  —  riding 
lioiiie. 

2.  A  trouble  man  of  an  electric  company 
who  is  fumislied  by  his  employer  with  a 
motor  cycle  for  use  in  his  work  is  not  act- 
ing, withing  the  scope  of  his  employment, 
so  as  to  render  the  master  liable  for  the 
negligent  operation  of  tlie  machine,  while 
riding  to  his  home  after  the  expiration  of 
his    wotking    liours,    although    the   master 

i  Note.  —  As  to  responsibility  of  owner  of 
motor  cycle  tor  its  negligent  operation  by 
another,  nee  annotation  following  this  case, 
poHt,  656;  and  references  therein  for  anno- 
tation on  related  questions. 
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permits  him  to  use  the  machine  for  that 
purpose. 

F<jr  other  oases ^  eee  Maeter  and  Bervantf 
111.  a,  «,  in  Dig.  !-$»  N.  S, 

(Februaxy  15,  1918.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Common  Pleaa  Brandi,  Fourth  Di- 
vision, of  the  Circuit  Court  for  Jefferson 
County,  in  favor  of  defendants,  in  an  action 
brought  to  recover  damages  for  the  death  of 
plaintiff's  decedent,  alleged  to  have  Ueen 
caused  by  tlie  negligent  operation  of  a 
motor  cvele.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hubbard  A  Uabbard,  for  ap- 
pellant : 

The  defendant  company  having  knowmgly 
permitted  the  defendant  Roach  to  use  its 
motor  cycle  for  the  purpose  of  conveying 
him  from  his  work  to  his  residence,  and 
from  his  residence  to  his  work,  must  re- 
spond in  damages  for  the  death  of  a  per- 
son, caused  by  the  negligent  operation  of 
the  machine  by  him  while  using  it  as  a 
means  of  transit  from  his  work  to  his  resi- 
dence. 

Louisville  &  N.  R.  Co.  v.  Walker,  162  Ky. 
209,  172  S.  W.  517 ;  Burger  v.  Taxicab  Motor 
Co.  66  Wash.  678,  120  Pac.  619;  Fletcher  v. 
Baltimore  &  P.  R.  Co.  168  U.  S.  135,  42  L. 
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-ed.  411, 18  Sup.  Ct.  Rep.  36;  East  8t.  Louis 
Connecting  R.  Co.  t.  Reamea,  178  III.  682, 
51  N.  £,  68,  4  Am.  Neg.  Rep.  471;  Reynolds 
T.  Denhobn,  213  Mass.  576,  100  N.  E.  1006; 
lonnone  v.  New  York,  IC.  H.  &.  H.  R.  Co.  21 
K.  I.  462,  46  L.R.A.  730,  7»  Au.  St.  Rep. 
812,  44  Ail.  692,  7  Am.  Neg.  Rep.  163; 
Vick  ▼.  New  York  C.  &  H.  IL  R.  Co.  96  N. 
V.  267,  47  Am.  Rep.  36 ;  Ryan  v.  Cmnberlaiid 
Valley  R.  Co.  23  Pa.  384;  1  Bailey,  Fereonal 
Injuries,  65;  Reiily  v.  Hannibal  k  St.  J. 
H  Oo.  04  Mo.  600,  7  S.  W.  407. 

A  motor  cycle  ia  a  dangerous  instru- 
inentality,  and  the  maerter  w  bound  to  exer- 
47186  a  proper  degree  of  care  to  guard  and 
control  and  protect  dangeroue  instrumental- 
itiM  owned  or  operated  by  him,  and  to 
respond  in  damages  for  an  injury  incurred 
hy  reason  of  the  improper  use  of  such  in- 
strumentality by  a  servant,  though  not  tlien 
vnf;aged  in  Uie  performaace  of  his  duties. 

Tyler  v.  Steplian,  168  Ky.  770;  174  8.  W. 
790;  Re  Wickstrum,  02  Neb.  623^  42  L.R.A. 
<N.S.)   1068,  138  N.  W.  733. 

When  the  defendant  eompany,  for  a  period 
of  four  or  ftwe  years  or  more,  knew  that  its 
motor  cycle  men  weM  riding  its  machines  to 
gQ  from  their  work  to  their  homes,  and  from 
their  homes  to  tbeir  work,  and  made  no  ob- 
jection to  same,  it  thereby  consented  to 
Mme,  and  placed  its  stamp  of  authority  and 
approval  upon  their  aets. 

Manck  v.  Sontiiern  R:  Oo.  148  Ky.  122, 
146  8.  W.  28. 

Messrs.  Matt  O'Doiierty  and  J.  W« 
I'^owler,  Jr.,  for  appellees. 

Clay,  C,  filed  the  following  opinion: 
On  January  26,  1016,  Gustavo  Nelson 
Keck,  an  infant  seven  years  of  age,  was 
struck  and  killed  by  a  motor  cycle  belonging 
to  the  Louisville  Gas  &  Electric  Company, 
and  ridden  by  Walter  Roaoh,  one  of  its  em- 
ployees. This  suit  was  brought  by  the  ad- 
miniatrator  of  .^he  decedent  to  recover  dam- 
ages for  his  death.  The  Louisville  Gas  & 
Electric  Company  defended  on  'the  ground 
that,  at  the-  time  of  the  accident,  its  code- 
fendant  Walter  Roaeh  was  operating  the 
motor  cycle  solely  for  his  own  purposes,  and 
not  in  the  aervice  or  the  performance  of  any 
duty  owing  to  it.  At  the  conclusion  of  the 
evidence,  tiie  trial  court  directed  a  verdict 
in  favor  of  the  Louisville  Gas  A  Electric 
Company,  and- thereupon  the  action  was  dis- 
mimed  as  to  Roach.    Plaintiff  appeals. 

The  facts  are  as  follows:  Since  the 
month  of  May,  1*912,  Roach  had  been  in  ap- 
pellee's employ  as  "an  incandescent  trouble 
man."  The  company  employed  both  night 
and  day  men  for  Uur  service.  It  was  their 
duty  to  answer  calls  that  might  come  from 
its  patrons  about  trouble  with  the  wires  or 
lights  in  their  residences.  The  company's 
LR.A.1918C. 


headquarters  were  at  Seventh  and  Ormsby 
avenue.  Roach  was  a  day  man.  His-^'hours 
of  service  were  froih  7  o'clock  A.  m.  to  8 
o'clock  p.  K.  In  order  that  they  might 
properly  attend  to  their  duties,  the  incan- 
descent trouble  men  were  furnished  by  the 
company  with  motor  cycles.  The  company 
had  a  garage  at  Seventh  and  Ormsby  avenue 
where  its  motor  cycles  and  autos  were  kept 
when  not  in  use.-  On  the  evening  of  the  acci- 
dent Roaeh  quit  work  at  8  o'clock  P.  ic.  A 
few  minutes  Inter  he  left  the  company's 
shop  at  Seventh  and  Ormsby  avenue  and 
atartcd  .on  his  way  home,  riding  one  of  the 
company's  motor  cycles.  He  lived  on 
Eighteenth  street  near  Hill  street  about  a 
mile  from  Seventh  and  Ormsby  avenue. 
When  Roaeh  reached  a  point  on  Eighteenth 
street,  some  distance  south  of  Dumesnil 
street,  decedent  and  other  children  were 
playing  a  game  called  *'I  spy.''  The  deced- 
ent was  *'it,"  and  by  the  rules  of  the  game 
he  was  required  to  stand  at  the  'i>ase," 
which  was  on  the  west  side  of  Eighteenth 
street,  with  his  eyes  covered  until  his  play- 
mates found  their  hiding  places.  Just  be- 
force  Roach  came  along  on  the  motor  cycle, 
the  decedent  had  crossed  to  the  east  side 
of  Eighteenth  street.  While  standing  there, 
one  of  the  boys  holloed  "free"  on  the  west 
side  and  started  for  the  base.  Thereupon 
decedent  started  to  the  west  side  and  came 
in  contact  with  the  motor  cycls.  He  was 
thrown  some  distance,  and  reeeived  iBJuties 
from  which  he  died. 

There  was  no  competent  evidence  tending 
to  show  that  the  incandescent  trouble  men 
were  authorized  by  the  company  to  ride  the 
machines  home  in  order  that  they  might 
answer  calls  while  off  duty.  There  was  evi- 
dence, however,  that  Roach  'and  the  other 
trouble  men  occasionally  rode  the  machines 
home  with  the  knowledge  and  acquiescence 
of  the  company's  employees  superior  in  au- 
thority to  them.  It.will  thus  be  seen  that 
the  question  for  decision  is  whether  tlie  com- 
pany is  liable  for  the  negligence  of  an  em- 
ployee while  using  one  of  its  motor  cycles, 
with  its  knowledge  and  acquiescence,  solely 
for  his  own  convenience,  while  he  was  at 
liberty  from  the  service  and  was  not  in  the 
performance  of  any  duty  which  he  owed  to 
the  company. 

We  perceive  no  reason  for  applying  the 
rule  regulating  the  care  and  protection  of 
dangerous  instrumentalities^  Under  that 
rule,  railroad  companies  cannot  intrust  their 
engines,  cars,  or  other  dangerous  instrumen- 
talities to  their  employees,  even  for  the  pur- 
pose of  going  to  and  from  their  homos,  with- 
out being  responsible  for  injuries  caused  by 
the  negligent  use  of  such  instrumentalities. 
Louisville  &  N.  R.  Co.  v.  Walker,  162  Ky. 
200,  172  S.  W.  517;  Fletcher  v.  Baltimore 
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&  P.  R.  Co.  168  U.  S.  135,  42  L..ed.  411,  18 
Sup.  Ct.  Bep.  36;  East  St.  Louia  Connecting 
E.  Co,  V.  Reannes,  173  111.  582,  61  N.  E.  68, 
4  Am.  Neg.  Rep.  471.  We  are  not  prepared 
to  say  that  a  motor  cycle  is  a  "dangerous 
instrumentality"  within  the  meaning  of  that 
rule.  In  our  opinion  it  is  in  the  same  cate- 
gory with  automobiles,  in  that  it  is  not  in- 
herently dangerous,  but  becomes  dangerous 
only  when  negligently  operated.  Hence,  we 
conclude  that  the  company  cannot  be  hekl 
liable  on  the  sole  ground  that  Roach  used 
the  machine  with  its  knowledge  and  acqui- 
escence. Tyler  v.  Stephan,  163  Ky.  770, 174 
S.  W.  790. 

There  being  no  liability  on  the  ground 
that  the  company  intrusted  Roach  with  a 
dangerous  instrum<aitality,  it  follows  that 
the  company's  liability  depends  on  whether 
the  relation  of  master  and  servant  existed 
at  the  time  of  the  accident.  The  liability 
of  the  master  for  the  negligence  of  the  serv- 
ant proceeds  from  the  nuixim,  "Qui  facit  per 
alium  facit  per  se."  In  other  words,  wh^e 
the  servant  is  acting  for  the  master  and  in 
his  stead,  the  effect  is  the  same  as  if  the 
act  had  been  performed  by  the  master  in 
person.  The  test  in  every  case  is :  Was  the 
servant  acting  for  his  master,  or  for  him- 
self? If  he  acts  in  the  furtherance  of  his 
master's  business,  he  acts  for  the  master. 
If  he  acts  in  the  furtherance  of  has  own 
business  or  pleasure,  he  acts  for  himself. 
Applying  these  principles  to  the  ease  under 
consideration,  we  find  that  Roach's  working 
hours  ended  at  8  o'clock  P.  m.,  and  the  aeci- 
dent  happened  after  that  time.  He  was  then 
at  liberty  from  the  service.  In  riding  the 
motor  cycle  home,  he  used  it  solely  for  his 
own  convenieuce,  and  not  for  the  purpose  of 
performing  any  duty  which  he  owed  to  the 
compahy.  Undar  these  cireumstanoes,  ho 
was  acting  for  himself  and  not  for  the  ooan- 


pany,  and  the  company  cannot  be  lield  liable 
for  his  negligence.  Nor  does  t^e  fact  that 
he  was  then  using  the  company's  machine 
with  its  knowledge  and  acquiescence  affect 
the  question.  Under  the  best-considered 
authorities,  the  liability  of  the  maater  does 
not  turn  on  the  fact  that  the  servant  wa» 
then  using  the  master's  property,  but  on 
whether  he  was  using  it  in  the  furtherance 
of  the  master's  business.  Tyler  v.  Stephan, 
supra;  Sullivan  v.  liouisville  &  N.  R.  Co. 
116  Ky.  447,  103  Am.  St.  Rep.  380,  74  S.  W. 
171;  Hartley  v.  Miller,  166  Mich.  115,  33 
L.R.A.<N.S.)  81,  130  N.  W.  336,  1  K.  C.  C. 
A.  126;  Reilly  v.  Connable,  214  N.  Y.  586, 
L.R.A.1916A,  964,  1Q8  N.  £.  863,  Ann.  Cas. 
19 16 A,  656;  Douglass  t.  Hewson»  142  App. 
Div;  166,  187  N.  Y.  Supp.  220;  SlaUr  v. 
Advance  Thresher  Co.  97  Minn.  306,  6  L.RA. 
(N.S.)  698,  107  N.  W.  133.  The  case  of 
Reynolds  v.  Denholm,  213  Mass.  676,  100  X, 
K  1006,  does  not  conflict  with  the  above 
rule.  TJhere  the  chauffeur  lived  in  the  de- 
fendant's house.  He  had  no  particular 
hours  of  service,  but  was  subjiect  to  orders 
at  all  times.  He  took  his  meala  at  one 
place  and  his  laundry  at  another,  each  place 
being  about  half  a  mile  distant.  Both  his 
meals  and  laundry  were  paid  for  by  defend- 
ant as  a  part  of  his  wages.  He  oiten  used 
the  auto  for.  the  puxpoen  of  gcang  to  kia 
meals  and  getting  his  laundry.  On  the 
eYvning  of  tiie  accident,  he  had  ridden  to 
his  supper  in  the  automobile,  and  alter  sup- 
per was  cm  his  way  ta  get  hk  ItJundry,  when 
the  accident  occurred.  After  getting  his 
laundry,  it  was  his  duty  to  return  to  the 
house  to  awf^it  orders.  These  facts  were 
held  sufiicieat  to  make  it  a  question  for  the 
jury  whether  the  chauffeur  was  Mting  in 
the  scope  of  his  emplqymient  at  the  time  of 
the  accident. 
Judgment  affirmed. 


Annotation — ^ResponsibflHy  of  owner  of  motor  cycle  for  ttt  nef^Hgenti 

operation  by  another* 


As  to  regulations  affecting  motor 
cycles,  see  note  to  Be  Wickstrumy  42 
UR.A.(N.S.)  1068. 

For  motor  cycle  as  a  motor  vehiele 
within  statutes  reg^ating  the  latter  and 
other  similar  vehielesy  see  note  to  People 
V.  Smith,  21  L.R.A.(N.S.)  41. 

It  will  be  noticed  that  it  was  sought 
to  hold  the  defendant  company  liable  in 
Keck  v.  Louisville  Gas  &  E.  Co.  ante, 
654,  for  an  injury  inflicted  while  its 
motor  cycle  was  being  used  by  one  of  its  i 
employees,  on  the  theory  that  it  was  a 
dangerous  instrumentality,  and  also  on 
the  theory  that  the  employee  was  us- 
ing it  within  the  scope  of  his  em- 
L.R.A.1918C. 


ploy  meat;  but  that  a  recovery  was 
denied  on  the  first  theory,  the  eourt 
holding  that  there  was  no  rea«Ott  for  ap- 
plying the  rule  regulating  the  eare  and 
proteotioQ  of  dangerous  instrumentali- 
ties, and  also  on  the  aeooad  theory, 
where  it  appeared  that  the  empki^ee  was 
using  the  machine  to  go  to  his  home 
after  working  hours,  although  aneh  use 
was  with  the  defendant's  permission. 
The  decision  in  thia  case  is  in  aeeord 
with  oases  involving  the  liability  of  an 
owner  of  an  automobile  for  injuries  in- 
flicted by  his  machine  while  it  is  being 
used  by  another  for  his  own  puiposes. 
Generally,  as  to  liability  of  owner  for 
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injuries  by  automobile  while  beioj^  used 
by  a  servant  or  a  third  person  for  his 
own  business  or  pleasure,  see  annotation 
to  BeiUy  v.  Connable,  L.R.A.1916A, 
957,  and  earlier  annotations  there  re- 
ferred to. 

And  as  to  liability  of  owner,  upon  the 
ground  of  dangerous  agency  or  of  neg- 
ligence in  intrusting  car  to  incompetent 
or  negligent  person,  fpr  injuries  inilicted 
while  the  latter  is  operating  the  ear  for 
his  own  purpose,  see  notes  to  Neubrand 
V.  Kraft,  £uR.A.1915D,  691;  Walker  v. 
Klopp,  L.R.A.1916E,  1295;  and  Gardiner 
V.  Solomon,  L.R.A.1917F,  384. 

Generally,  as  to  liability  of  m^ter  for 
injury  done  by  servaiit  to  third  person 
in  use  of  dangerous  agency.  §ee  nqte  to 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Currie, 
10  L.R.A.(N.S.)  367. 

And  as  liability  where  automobile  is 
being  used  by  a  m^nber  of  owner's  fami- 
ly, see  annotation  to  McNeal  v.  McKain, 
41  L.R.A.(N.g:)  775;  Birch  v.  Aber- 
erombie,  50  L.R.A.(N.S.)  59;  Griffin  v. 
Russell,  L.R.A.1916F,  223;  and  Van 
Blarieom  y.  Dodgs^n,  L.B. A.1917F,  363 ; 
and  later  case,  Blair  v.  Broadwat^, 
LRA.1918A,  1011. 

There  are,  as  yet,  few  cases  in  which 
a  recovery  has  been  sought  against  the 
owner  of  a  motor  cycle  for  an  injury 
resulting  from  the  opera|;ion  of  his 
machine  by  another.  ' ' 

The  decision  in  Kbck  v.  Louisvtlle 
Gas  a  B.  Ca  is  in  accord  with  that 
reached  in  Babbitt  v.  Beattle  School  Dist. 
(1918)  —  WaalL  — ,  170  Pac.  1020.  A 
prima  fa^e  lease  was  estab'lished  in  that 
case  by  proof  of  an  injury  to  the  plain- 
tiff by  a  motor  cycle,  and  the  defendant's 
ownership  thereof,  and  its  use  at  the 
time  by  an  employee,  but,  it  having  been 
subsequently  elhown  by  undisputed  evi- 
dence that  at  the  time  of  the  injury  the 
employee  had  ceased  his  day's  wpirk  and 
was  using  the  motor  cycle  for  his  own 
convenience,  without  permission  from 
the  defendant  and  against  one  pf  its 
rales,  it  was  held  that  the  defendant 
was  not  liable  for  the  injury.  The  .court 
said:  "The  owner  of  a  motor  vehicle 
who  was  not  priesent  at  the  infliction  of 
the  injury  cannot  be  held  liable  except 
it  be  shown  that  the  person  in  charge 
was  not  only  agent  of  the  owner*  but 
was  at  the  time  engaged  in  the  busi^- 
ness  of  his  master.  While  authority  to 
use  a  motor  vehicle  in  exceptional  ways 
might  be  implied  by  circumstances  which 
would  warrant  the  inference  that  the 
employer  knew  of  such  uses,  the  com- 
mitment of  such  a  vehicle  to  the  cus- 
tody and  control  of  an  employee  for  the 
L.R.A.191SC'.  42 


special  purpose  of  delivering  merchan- 
disc  would  not  alone  authorize  the  con- 
clusion that  the  employee  was  at  liberty 
to  use  the  motor  vehicle  for  other  pur- 
poses. »  .  .  It  is  well  settled  by  all 
authorities  that  the  act  complained  of 
must  have  been  done  while  the  servant 
was  engaged  in  doing  some  act  under 
authority  from  his  master;  not  that 
while  engaged  in  the  act  he  is  employed 
in  the  master's  business,  but  the.  act 
must  have  been  in  the  furtherance  of  the 
n^asters  business,  and  such  as  may  be 
fairly  said  to  have  been  so  expressly  or 
impliedly  authorized  by  the  master.  .  .  . 
By  the  uncontradicted  evidence  Brown 
had  ceased  his  day's  work,  and  was  not 
in  the  employ  or  under  the  control  of  ap- 
pellant until  he  resumed  work  the  next 
day  at  8  o'clock.  He  was  not,  then,  in 
the  service  of  appellant  at  the  time  of 
the  accident.  .  .  .  ^The  presumption, 
growing  out  of  a  prima  facie  e^e  es- 
tablished by  proof  of  the  injury  and  the 
ownership  pf  the  motor  c^'cle  and  the 
use  thereof  by  an  employee  of  the  owner 
of  the  motor  cycle,  aubAlated  only  so 
long  as  there  was  no  substaaliai  evir 
dence  to  the  contrary.  Wb«n  tiiat  was 
offered  the  presumption  disappeared,  un- 
less met  by  further  proof."  Here  the 
presumption  arising  from  the  fact  of 
ownership  was  entirely  destroyed  by  the 
other  evidence." 

In  Mask^li  v.  Alexaiiddr  (1916)  91 
Wash.  363,  157  Pac.  872,  the  only  other 
case  which  has  apparently  considered 
the  questioa  imder  annotation,  a  reeot- 
ery  was  sought  against  the  owner  of  ft 
motor  ^ole  for  an  injury  inflicted  while 
its  rider  was  praetiaing  on  a  race  trade 
for  races.  There  was  evidence  lending 
to  show  not  only  the  defendant's  owner- 
ship, b«t  also  tibat  he  exercised  control 
and  supervision  over  the  motor  cycle 
and  its  irider;  t^t  he  joined  with  owners 
of  other  motor  eyeles  entered  for  the 
races  in  arranging  for  rules  and  judges; 
that  he  entered  several  motor  cycles  in 
the  races  and  expended  a  considerable 
amount  in  preparing  the  machines  and 
fixing  for  the  races,  and  expected  to  get 
benefit  from  the  races  by  way  of  adver- 
tising. It  was  held  in  this  case  that 
the  evidence  was  sufficient  to  make  it 
a  question  for  the  jury  whether  the  rider 
was  a  mere  gratuitous  bailee  of  the 
motor  cycle,  or  was  an  agent  or  serv- 
ant of  the  defendant,  and  that  it  was 
sufficient  to  support  the  jury's  finding 
that  the  rider  was  acting  as  the  defend- 
ant's employee. 

And  an  instruetion  that  if  the  defend- 
ant permitted  the  rider  to  use  the  motor 
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cycle  at  the  preliminary  practice  races 
and  that  that  arrangement  was  in  con- 
templation of  some  benefit  to  be  derived, 
or  which  reasonably  might  be  expected 
would  be  derived,  from  the  use  of  the 
machine  in  the  races  to  the  defendant's 
business^  then  he  would  be  liable  for 
the  rider's  acts,  was  held,  when  taken  in 
connection  with  other  instructions,  not 
erroneous  on  the  ground  that  it  led  the 
jury  to  believe  that  if  any  benefit,  with- 
out qualifications,  was  contemplated  or 
could  reasonably  be   expected,   the   de- 


fendant would  be  liable  for  the  rider's 
acts. 

A  further  instruction  that  the  owner 
of  a  motor  cycle  has  a  legal  right  to 
loan  his  machine,  and  if  he  does  so,  and 
the  borrower  uses  it  in  and  about  his 
own  business,  and  the  owner  has  no 
management  or  control  over  it,  or  the 
borrower  while  the  latter  is  using  it, 
the  owner  cannot  be  held  liable  to  one 
injured  while  the  borrower  is  so  using 
it,  was  approved.  J.  T.  W. 


KENTUCKY   COURT   OP  APPEAIiS. 

MERCHANTS     TRANSFER     COJMPANY, 

Appt., 

v. 

HULDAH  H  KISER. 

*Or9  Ky.  324,  200  S.  W.  454.) 

Carrier  -»  loss  through  defect  In  goods 
—  care. 

A  transfer  company  is  liable  for  loss  of 
the  goods  of  a  customer  by  fire  originating 
in  the  ezplosion  of  a  firearm  packed  in  the 
goods  if,  by  the  exercise  of  ordinary  care 
after  discovering  the  fire,  it  might  bave 
extinguished  it  and  saved  the  goods. 
For  other  oases,  see  Carriers,  III,  o,  in  Dig, 

» 

(February  15,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Fayette  County 
in   favor  of   plaintiff,   and  from   an  order 
denying  a  new  trial,  in  an  action  brought  to 
recover  the  value  of  property  lost  by  fire 
while  in.  defendant's  possession  for  trans- 
portation. Affirmed. 
The  facts  are  stated  in  the  opinion.  • 
Mr.  B.  I>.  Berry  for  appellant. 
Messrs.  Allen  A  Buncan,  for  appellee: 
Defendant,  as  a  common  carrier,  was  an 
insurer  of  the  safe  delivery  of  the  goods,  un- 
less the  loss  by  fire  was  caused  by  the  in- 
herent quality  of  the  goods,  and  even  if  the 
fire  was  caused  by  the  disdiarge  of  a  loaded 
pistol  packed  in  the  goods,  yet,  if  the  neg- 
ligence of  the  defendant  contributed  to  the 


f  loss  in  whole  or  in  part,  it  is  liable  for  the 
loss. 

10  C.  J.  121;  Chesapeake  &  0.  R.  Co.  v. 

1  Williams,  156  Ky.  114,  49  L,H.A.(N.S,)  347, 

160  S.  VV.  769;  Cincinnati,  K.  O.  &  T.  P.  R. 

Co.  V.  Rankin,  153  Ky.  730,  45  L.R.A.(X.S.) 

529,  156  S.  W.  400. 

The  burden  of  proof  is  on  the  carrier  to 
show  that  the  loss  was  due  to  an  excepted 
cause. 

10  C.  J.  215;  Slater  v.  South  Carolina  R. 
Co.  29  S.  C.  96,  6  S.  E.  938. 

It  was  a  question  of  fact  for  the  jury  to 
determine  as  to  how  the  fire  was  started. 

Southern  R.  Co.  v.  Smith,  125  Ky.  656. 
102  S.  W.  232. 

Hurt,  J.,  delivered  the  opinion  of  the 
court: 

The  appellee  Huldah  Kiser  brought  this 
action  in  the  Fayette  circuit  conrt  against 
the  Merchants  Transfer  Company,  which  is 
a  corporation  doing  business  a&  a  common 
carrier.  By  her  petition,  she  averred  that  ou 
the  20th  day  of  April,  1916,  she  delivered  to 
the  appellant  a  lot  of  household  goods, 
furniture,  and  articles  of  household  use,  un- 
der a  contract  with  it  that  it  would  trans- 
port them  from  Lexington,  Kentucky,  and 
deliver  them  to  her  at  Danville,  Kentucky, 
and  \vhich  it  agreed  and  undertook  to  do  for 
a  compensation  agreed  upon  between  them, 
but  violated  its  contract  and  failed  to  de- 
liver the  goods,  or  any  part  thereof,  to  hei 
at  Danville,  Kentucky;  that  the  goods  were 
of  the  value  of  $1,250,  and  prayed  a  judg- 
j  ment  against  it  in  that  sum.    The  appellant 


Note.  —  The  duty  of  a  carrier  to  take 
precautions  to  prevent  loss  threatened  with- 
out any  antecedent  fault  on  its  part  is  dis- 
cussed in  the  note  to  Pine  Bros.  v.  Chicago, 
B.  &  Q.  R.  Co.  39  L.R.A.(N.S.)  640;  and 
see  notes  of  collateral  interest  therein  cited. 
See  also  the  case  of  Kime  v.  Southern  R. 
Co.  43  L.R.A.(N.S.)  617,  with  note  on  "Lia- 
bility of  carrier  for  suffocation  of  live 
stock;"  and  the  case  of  George  B.  Higjrinfl 
41  Co.  V.  Chicago,  B.  ft  Q.  R.  Co.  L.R.A. 
IDITC,  507. 
L.I?.A.1J)18C. 


The  effect  of  tlie  ^hipper'e  negligence  in 
loading  car,  or  as  to  condition  of  car,  upon 
the  carrier's  common-law  liability,  is  treated 
in  the  notes  to  Duncan  v.  Great  Nortliem 
R.  Co.  19  L.R.A.(N.S.)  952,  and  Illinoifi 
C.  R.  Co.  V.  Rogers,  L.R.A.1915C,  1220. 

Tlie  liability  of  a  carrier  in  respect  of 
property  which  it  accepts  improperly  packed 
or  crated  is  treated  in  the  notes  to  Atlantic 
Coast  Line  R.  Co.  v.  Rice,  29  L.R.A.(N.S.) 
1214,  and  Northwestern  Marble  it  Tile  Co 
V.  Williams,  L.R.A.1915D,  1077. 
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by  its  answer  admitted  the  delivery  of  the 
articles  to  it  for  transportation  to  Danville, 
Kentucky,  but  averred  that  the  appellee  had 
'Iraudulently,  negligently,  and  wrongfully, 
•  aad  without  its  knowledge,  placed  among 
the  goods,  which  she  had  represented  to  it 
to  be  household  goods  and  furniture,  a 
loaded  revolver  which,  on  the  road  between 
Lexington  and  Danville,  was  discharged 
without  fault  upon  the  part  of  the  appel- 
lant,  and  which  set  Are  to  the  goods,  and 
thej  were  consumed  by  the  fire,  including  a 
portion  of  its  wagon^  It  made  its  answer 
a  counterclaim  against  the  appellee,  and 
prayed  that  the  petition  be  dismissed,  and 
that  it  recover  of  her  the  value  of  its  wagon. 
The  averments  of  the  answer  and  counter- 
claim were  denied  by  a  reply,  and  in  addi- 
tion the  appellee  alleged  that,  although  it 
might  be  true  that  the  goods  were  set  on 
fire  by  the  discharge  of  the  revolver,  as 
alleged,  the  servants  of  appellant  in  charge 
of  the  wagon  and  goods  could  have,  by  ordi- 
nary care,  diseovered  the  fire  in  time  to 
have  saved  her  goods  frotti  burning,  as  well 
as  have  saved  its  waig^n,  but  that  they  had 
negligently  failed  to  do  so.  The  affirmative 
averments  of  the  reply  were  denied  by  a 
rejoinder.  Upon  the  issiaes  thus  presented  by 
the  pleadings,  the  case  went  to  trial  before 
a  jury,  and  the  result  of  it  was  a  verdict  in 
iavor  of  appellee  against  appellant  foi^  a 
sum  of  $815,  and  a  judgment  was  rendered 
in  favor  of  her  against  it  for  that  sum. 

The  appellant's  moti<Mi  for  a  new  trial 
having  been  overruled,  it  has  appealed  from 
the  judgment  to  this  eourt>  and  assigns  as 
error:  (1)  The  refusal  of  the  eonrt  to  give 
two  instmctions  asked  for  by  it;  and  (2) 
the  giving  of  two  other  instmctiom  by  the 
court,  over  its  objection,  Wherein  it  con- 
tends that  the  cottrt  misinstructed  the  jury 
as  to  the  law  which  pertains  to  the  facts 
as  presented  by  the  evidence  in  the  case. 
The  court  instructed  the  jury  substantially 
as  follows:  That  it  should  find  a  verdict 
for  the  plaintiff,  unless  it  believed  from  the 
evidence  that  the  fire  AVhich  destroyed  the 
goods  was  caused,  by  the  explosion  of  a  cart- 
ridge in  the  piatol,  which  was  packed  with 
the  goods,  in  which  event  it  should  find 
for  the  defendant,  unless  it  further  believed 
from  the  etidenoe  that,  liy  the  exercise  of 
ordinary  care  on  the  part  of  the  servants  in 
charge  of  the  wagon,  the  fire  could  have 
been  discovered  by  them  in  time  to  have 
saved  the  goods  from  destruction,  and  in 
that  event  it  should  find  for  the  plaintiff, 
although  it  might  belieVe  from  the  evidence 
that  the  fire  was  caused  by  the  discharge  of 
the  revolver.  Another  instruction  defined 
the  measure  of  damages  to  which  the  ap- 
pellee was  entitled,  in  the  event  the  jury 
should  find  a  verdict  for  her.  A  fourth  in- 
I-.R.A.1918C. 


struetion  directed  the  jury  that  if  it  be- 
lieved from  the  evidence  that  the  appellee 
was  negligMit  in  placing  the  revolver  among 
the  goods,  or  it  was  packed  therein  in  a 
negligent  manner,  and  that  the  fire  which 
destroyed  the  goods  was  caused  by  the  ex- 
plosion of  a  cartridge  in  the  revolver,  to  find 
for  the  appellant  upon  its  counterclaim,  un- 
less it  should  further  believe  from  the  evi- 
dence that  the  servants  in  charge  of  the 
wagon  at  the  time  it  was  destroyed  could, 
by  the  exercise  of  ordinary  care,  have  pre- 
ventod  its  destruction.  The  measure  of  dam- 
ages whioh  it  should  find  on  account  of  the 
destruction  of  the  wagon,  in  the  event  the 
jury  found  a  verdict  for  the  appellant  on 
its  counterclaim,  was  properly  defined  by 
the  instructions.  The  words  ^'ordinary 
care''  and  '^negligence,"  as  used  iii  the  in- 
structions,  were  also  defined. 

The  objection  made  to  the  instructions 
is  that  the  court  permitted  the  jury  to  find 
a  verdict  against  the  appellant,  although 
the  fire  was  caused  by  the  explosion  of  a 
cartridge  in  tiie  pistol,  if  the  servants  of 
appellant  in  charge  of  the  wagon  could, 
by  the  exercise  of  ordinary  care,  have  dis- 
covered the  fire  in  time  to  have  saved  the- 
goods,  and  oould  then  by  the  exercise  of 
ordinary  care  have  done  so.  The  rejected 
instruction  offered  by  the  appellant  pre- 
sented its  view  of  the  case  by  directing  the 
jury  to  find  for  the  plaintiff,  unless  it  be- 
lieved from  the  evidence  that  the  fire  which 
destroyed  the  goods  was  caused  by  the  ex- 
plosion of  a  cartridge  in  the  pistol,  and  if 
it  believed  that  it  was  so  caused  to  find 
for  the  defendant,  thus  absolving  the  ap- 
pellant from  any  liability  on  account  of 
the  negligence  of  its  servants  in  discovering 
the  fire,  or  thereafter  taking  steps  to  save 
the  goods  from  burning.  The  other  instruc- 
tion offered  by  appellant,  which  was  re- 
jected, was  similar  to  the  one  given  by  the 
court  upon  the  subject  of  its  counterclaim, 
except  thAt  the  one  offered  by  appellant  did 
not  provide  that  a  recovery  could  not  be 
had  for  the  loss  of  the  wagon,  if  the  serv- 
ants of  the  appellant  could  have,  by  the 
exercise  of  ordinary  care,  saved  the  wagon 
from  destruction,  and  negligently  failed  to 
do  so. 

It  is  conceded  that  the  duty  which  wa» 
incumbent  upon  the  appellant  in  the  trans- 
portation and  delivery  of  the  goods  was 
that  of  a  common  carrier.  In  other  words, 
its  obligation  was  that  of  an  insurer  of  the 
safe  transportation  to  and  delivery  of  the 
goods  at  Danville.  The  carrier  is  liable  for 
all  loss  of  or  injury  to  goods  which  he  is 
engaged  in  transporting,  unless  the  loss  or 
injury  is  caused  by  the  act  of  God,  or  of 
the  public  enemy,  or  of  the  public  authority, 
or  by  the  inherent  nature  or  qnality  of  the 
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goods,  or  tUe  act  or  fault  o£  the  skipper. 
Where  the  carrier  relies  upon  tjbte  act  of 
God,  the  public  enemy,  or  the  public  au- 
thority, or  the  inherent  nature  or  quality  of 
the  goods,  or  the  fault  of  the  shipper,  as 
the  reason  for  the  loss  or  injury  suffered 
by  the  goods^  and  as  a  defense  to  a  recovery 
of  him  for  the  loss  or  injury,  he  must  take 
the  burden  of  so  showing  from  the  fact 
that  he  is  in  possession  of  the  good«  and  in 
a  position  to  be  able  to  account  for  loaa  of 
them  or  injury  to  them.  He  cannot,  how- 
ever, be  excused  unless  the  loss  or  injury 
was  the  entire  cause,  for  if  his  negligence 
contributed  to  the  cause  of  the  losa,  and  ex- 
cept for  his  negligence  the  los9  would  not 
have  occurred,  the  carrier  is  not  excused. 
10  C.  J.  21,  215;  6  Cyc.  376;  Cincinnati,  X. 
O.  &  T.  P.  R.  Co.  V.  Rankin,  153  Ky.  730, 
45  L.R.A.(N.S.)  529,  156  S.  W.  400;  Chesa- 
peake &  0.  R.  Co.  V.  Williams,  1^6  Ky.  114, 
40  L.R.A.(N.S.)  347,  160  S.  W.  769;  Stil^s 
V.  Louisville  &  N.  R.  Co.  129  Ky.  175,  18 
L.R.A.(N.S.)  1112,  130  Am.  St.  Rep.  465, 
110  S.  W.  820;  Hall  v.  Reniro,  3  Met.  61; 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Sanders, 
118  Ky.  115,  80  S.  W.  488;  Southern  R.  Co. 
V.  Smith,  125  Ky.  656,  102  S.  W.  232. 
Hence,  if  the  facts  of  the  case  as  presented 
by  the  evidence  were  such  aa  to  justify  the 
•  giving  of  the  instructioBA,  «ud  to  OMike 
issues  in  the  evidenee  of  such  as  were  sub- 
mitted to  the  jury,  it  is  apparent  that  the 
court  proper Jiy  instructed  the  jury  as  to  the 
law. 

The  rule  i^,  however,  invoked  that,  al- 
|tho^gh  tl^e  iaeue  was  made  in  the  plee4ing9 
as  to  the  alleged  negligence  of  the  servanta 
'oi  the  appellant  who  were  in  cluurge  of  tJhe 
wagon  in  lniUng  to  exercise  ordinary  care 
in  discoveripg  th«t  the  gooda  were  on  fire 
and  in  saving  them  after  tlie  diarovery,  it 
is  insisted  that  there  was  no  evidence  tend- 
ing to  prove  any  negligence  upon  the  part 
of  the  servants,  ^nd  hence  the  court  should 
)not  have  submitted  the  issue  to  the  jury. 
Doubtless  this  contentipn  should  be  upheld, 
if  all  the  ^octs  proven  by  the  evidence,  and 
the  inference  deducible  therefrom,  would 
show  that  the  servanta  of  appellant  in 
charge  of  the  wagon  h^d  not  failed  to  exer- 
cise ordinary  care  for  the  safety  and  preser- 
vation of  the  goods;  but,  if  the  facts  were 
such  that  reasonable  men  might  well  differ 
as  to  whether  there  was  a  failure  to  exer- 
cise ordinary  care,  it  then  became  a  ques- 
tion for  the  jury,  and  was  properly  sub- 
mitted to  it  for  its  determination. 

There  were  two  servants  of  appellant 
with  the  wagon,  to  which  was  attached  two 
horses.  If  the  theory  of  the  appellant  is 
correct  as  to  tlie  origin  of  the  fire,  it  had 
burned  for  f  of  a  mile,  a  large  part  of 
which  was  traveled  in  a  slow  walk,  with 
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both  servants  riding  upon  the  front  of  the 
wa^u  and  within  3  or  4  feet  of  the  fire, 
before   they  dispoyered  it,   and   then  only 
when  a  witness  who  lived  beside  the  road, 
and    who    had    seen    smoke    arising    from 
the  wagon  before  it  arrived  at  her  house, 
by  vehement  cries  attracted  their  attention 
and  told  them  of  it.    Neither  servant  made 
any  effort  to  save  the  goods,  but  both  pro- 
ceeded to  unhitch  the  team;  but  the  owner 
of  the  house  insisted  that  they  remove  tiie 
wagon   from  suich  close   proximity   to  his 
house,  when  they  hitched  the  team,  drove 
300  feet  further,  snd  then  again  unhitched 
the  team  SAd  carried  tlie  horses  away  50 
or  60  feet,  and  then  returned  to  the  wagon. 
Neither  up  to  this  time  had  made  any  ef- 
fort to  save  any  of  the  contents.  Mid  not 
a  single  article  was  saved,  but  all  were  con- 
sumed.   The  facts  and  circumstances  were 
all  in  evidence,  ss  detailed  by  the  servants- 
of  the  a|»pellant  and  other  witnesses,  and 
they  are  not  such  as  to  prove,  without  any 
contradiction     or    differences     of     opinion 
ainong  reasonable  mm,  that  eidinary  care 
was  used  by  the  servants  in  taking  oare  of 
the  goods,  to  disoover  the  fact  that  they 
were  on  fire,  or  to  save  either  them  or  the 
wsgon    after    they    heesms   aware    of    the 
fiire*     There  is  a  failure  to  satisfy  that,  if 
su^h  efforts  had  been  made  to  save  the  goods, 
as  might  and  couhl  have  been  mada*  they 
would  not  haye  been  saved.   A  jury  is  pecu- 
liarly a  compstent  tnbunal  to  detennine 
swih  an  issu^,  and  it  is  not  our  proidnoe  to 
say  whether,  in  our  opinion,  they  arrived 
at  the  proper  verdict.     The  evidence  was 
such  as  to  require  its  submission   to  the 
jury,  tad  is  su^cient  to  sustain  the  Ycgrdict. 

Tlie  cojiurt,  therefore,  properly  rejected 
the  instruetions  asked  by  appelkuit,  and 
properly  gi^ve  the  ones  which  it  gave  in  lieu 
of  them. 

The  judgment  is  therefore  affirmed. 


MINNESOTA  SUPREM£  COURT, 

JAMES  B.  SWING,  Trustee,  etc.,  of  the 
Union  Mutual  Fire  Insurance  Company 
of  Cincinnati,  Hespt., 

V. 

CLOQUET  DUMBER  COMPANY,   Appt. 

(121  Minn,  221,  141  N.  W.  117.) 

Evidence  —  admission  —  contents  of 
docnment. 

1.  The  contents  of  a  policy  of  insurance 
and   of   a   premium '  note   may   be    proved 

Headnotes  by  Haixam,  J. 


Note.  —  As  to  proof  of  contents  of  writ- 
ing by  admissions,  see  annotation  following 
this  ease,  post,  004. 
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sgaiDst  a  party  by  bis  admtMt<m»  in  writ- 
ing,  without    produetkMi    ot    the    original 
documents    themselvea,    or    aocowiting    for- 
their  nonproduction. 

For  other  cases,  see  EvidenoCy  IX,  in  Dig. 
1-32  2i.  &, 

^udgiueut  —  assessing  policyholders. 

2.  A  decree  that  an  "'assessment  aliall  be 
made*'  against  all  policyholders,  which  de- 
termines the  tmpaid  liabilities  according  to 
their  aocroal  by  quarterly  periods,  and  ^xeg 
tiie  percentage  of  assesBment  against  every 
policy  in  foroe  during  the  respective  periods, 
is  an  assessment ,  and  not  an  order  for  an 
a«k>»es.sniciit. 

far  other  cases,  see  Insurance,  III,  h,  in 
IMg.  t-5Z  A .  H. 

Insurance  —  notice    of     assessment  — 
validity. 

3.  Defendant  was  liable  to  assessikient  oh 
only  one  policy.  The  notice  stated  separate- 
ly und  correctly  the  amount  for  which  he 
wan  liable  on  this  poUey,  except  that*  it  did 
not  give  him  credit  for  payments  made.  It 
erroneously  stated  that  he  was  liable  to  as- 
sc^^ment  on  other  policies,  and  demanded 
payment  for  an  aggregate  sum  which  was 
largely  excessive,  fliere  was  nothing  to  in- 
dicate* that  defendant  was  prejudiced  or 
misled,  and  the.  notice  was  not  tint  this  rea- 
son void. 

For  other  cases,  see  Insurance,  III»  h,  in 
Dig.  1-52  A .  ^^ 

Same  —  notice  —  varlj^nce   from   de- 
cree. 

4.  A  notice  which  requires  payment  in  a 
shorter  time  than  the  decree  provides  is  not 
tor  that  reason  void,  where  a  copy  of  the 
decree  aeeompanies  the  notice. 

For  other  cases,  see  Insuro/nce,  III.  h,  in 
Dig,  1-52  y.  *Sf. 

Same  —  by  registered  mall  —  sufflclency. 

.5.  The  notice  of  assessment  was  given  by 
registered  mail.  This  complied  with  the 
provision  of  the  decree-  requiring  "due  no- 
tice." It  also  complied  with  the  by-laws  of 
the  company.  There  was  no  proof  of  any 
^statute  of  Ohio  bearing  on  this  question. 
'Hie  manner  of  giving  notice  was  sufficient. 
For  otht'r  raseSy  see  Insurance,  III,  h,  in 

Dig.  1-62  y.  9. 

Same  —  deposit  note  -^  credits. 

6.  The  by-laws  of  the  company  provide 
that  no  member  shall  be  liable,  except  to 
tlie  extent  of  his  deposit  note.  Defendant's 
note  was  $687.50.  It  had  paid  $302.50  be- 
fore the  assessment  by  the  court.  The  court 
made  an  assessment  of  86.0003  per  cent  of 
the  face  of  the  note.  If  no  credit  is  given 
for  payitients  made  defendant's  assesAment 
will  far  exceed  its  liability.  Held,  defend- 
ant iR  entitled  to  credit  on  the  assessment 
for  the  amount  paid. 
For  other  oases,  see  Insurance,  III.  h,  in 

Dig.  1-S2  N,  8. 

(April  25,  1013.) 

A  PPEAL  by  defendant  from  a  judgment 
J\  of  the  District  Court  for  St.  UmU 
County  in  plaintiffs  favor  in  an  a(ti(»n 
I-.K.AJ918C. 


brought  to  recover  an  amount  alleged  to  l>e 
due  for  an  assessment  upon  certain  insur- 
ance policies  claimed  to  have  been  issued  by 
the  insurance  company  to  defendant.  Modi- 
fled  and  atArmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  B.  Phelps,  for  appellant: 

There  was  no  evidence  of  an  assessment 
having  been  made. 

Swing  V.  H.  C.  Akeley  Lumber  Co.  62 
Minn.  169,  64  N.  W.  97;  Swing  v.  Humbird, 
94  Minn.  1,  101  N.  W.  »38. 

The  notice  given  was  not  such  as  the  de- 
fendant was  entitled  to  receive. 

Benedict  v.  Grand  Lodge,  A.  O.  U.  W.  48 
Minn.  471,  51  N.  W.  871;  National  Mut. 
Ben.  Afeso.  v.  Miller,  86  Ky.  92,  2  8.  W.  §00; 
Northwestern  Traveling  Men's  Abso.  ▼. 
Schanss,  148  111.  304,  310,  35  N.  B.  747; 
2  Bacon,  Beii.  Sec.  8§  381,  382;  Miner  ▼. 
Michigan  Mut.  Ben.  Abso.  63  Mieh.  338,  29 
N.  W.  852;  Swiag  v.  Harnard^Cope  Mfg.  Co. 
Ho  Minn.  47,  131  N.  W.  855;  Swing  v. 
VVurst,  76  Minn.  198,  79  N.  W.  94, 

Messrs.  P.  .1.  Reece,  and  E.  J.  Kenny, 
for  respondent: 

W  here  the  name  of  an  individual  appears 
on  the  stock  book  of  a  corporation  as  a 
stockholder,  the  presumption  is  that  he  is 
the  owner  of  the  stock,  and  in  an  action 
against  him  as  a  stockholder  the  burden  of 
rebutting  that  presumption  is  cast  upon  de- 
fendant. 

TurubuTl  v.  Payson,  95  U.  S.  418,  24  L. 
ed.  437;  Finn  v.  Brown,  142  V.  S.  56,  72, 
35  L.  ed.  936,  941,  12  Sup.  Ct.  Rep.  136; 
Longdale  Iron  Co.  v.  Pomeroy  Iron  Co.  34 
Ted.  450;  Bank  of  Commerce's  Appeal,  73 
Pa.  59;  Glenn  v.  McAllister,  46  Fed.  887; 
Vanderwerken  v.  Glenn,  85  Va.  9,  6  S.  E. 
800. 

The  making  of  the  decree  of  assessment  by 
the  court,  and  the  computing  of  the  amount 
due  from  each  member  and  giving  notice 
thereof  by  the  trustee,  completed  the  making 
of  the  assessment. 

Langworthy  v.  Garding,  74  Minn.  326,  77 
X.  W.  207 ;  Swing  v.  Rose,  75  Ohio  St.  355, 
79  X.  E.  757;  Swing  v.  Karges  Furniture 
Co.  123  Mo.  App.  367,  100  S.  W.  662;  Swing 
V.  H.  C.  Akeley  Lumber  Co.  62  Minn.  169, 
64  N.  W.  97. 

The  notice  given  to  defendant  was  suffi- 
cient. 

Thibert  v.  Supreme  Lodge  K.  H.  78  Minn. 
448,  47  L.R.A.  136,  79  Am.  St.  Rep.  412; 
Benedict  v.  Grand  Lodge,  A.  O.  U.  W.  48 
Minn.  471,  51  N.  W.  371;  Mutual  Reserve 
Fund  Life  Asso.  v.  ITamlin,  139  V.  S.  301, 
35  L.  ed.  169,  11  Sup.  Ct.  Rep.  614;  Thropp 
V.  Susquehanna  Mut  F.  Ins.  Co.  125  Pa. 
427,  11  Am.  St.  Rep.  909,  17  Atl.  473. 
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Hallam,  J.,  delivered  the  opinion  of  the 
court : 

The  Union  Mutual  Fire  Insurance  Com- 
])any  was  a  mutual  insurance  corporation 
incorporated  under  the  laws  of  Ohio  in  June, 
1888.  It  had  a  short  career.  In  two  years 
it  was  insolvent,  and  on  December  18,  1890, 
judgment  was  entered  in  the  supreme  court 
of  Ohio  that  it  be  ousted  and  excluded  from 
being  a  corporation,  and  plaintiff  James  B. 
Swing  was  appointed  trustee  to  wind  up  its 
affairs.  The  trusteeship  has  had  a  much 
longer  career.  It  is  now  in  its  twenty-third 
year. 

The  by-laws  of  this  corporation  provided 
that  any  person  wishing  to  become  a  member 
of  said  company  should  deposit  with  the 
secretary  an  application,  together  with  a 
premium  note  of  such  amount  as  might  be 
required  by  the  board  of  directors,  and 
should  pay  20  per  cent  of  said  note  in  cash 
previous  to  the  issuance  of  a  policy;  that 
such  deposit  note  should  continue  in  force 
during  the  life  of  the  policy  for  which  it  was 
issued,  and  should  be  subject  to  assessment 
for  losses  and  expenses.  It  was  further  pro- 
vided that  "no  metfober  shall  be  liable  for 
losses  or  expenses,  or  for  any  indebtedness 
of  the  company,  in  any  amount,  except  to 
the  extent  of  the  premium  notes  given  by 
him."  It  is  further  alleged,  and  the  court 
found,  that  on  the  1st  day  of  July,  1889,  de- 
fendant applied  to  said  insurance  company 
for  insurance  on  its  mill  property,  and  exe- 
cuted and  delivered  its  premium  note  in  the 
sum  of  $687.50,  and  soon  thereafter  made 
the  first  payment  of  $137.50;  that  said  com- 
pany on  said  day  issued  to  defendant  its 
policy  of  insurance  No.  2652  in  the  sum  of 
$5,000.  The  court  further  found  that  on  No- 
vember 14,  1889,  defendant  paid  an  assess- 
ment of  $27.50,  and  on  November  3,  1890, 
an  assessment  of  $137.50. 

On  June  11,  1901,  the  supreme  court  of 
Ohio  made  a  decree  "that  the  following  as- 
sessments shall  be  made  against  all  persons 
who  hold  policies  of  insurance  in  said  com- 
pany." The  decree  then  determined  the 
amount  of  unpaid  liabilities  according  to 
their  accrual  by  quarterly  periods,  and  fixed 
the  per  cent  of  assessment  against  every 
policy  in  force  during  these  respective 
periods.  It  provided  that  all  persons  who 
without  being  sued  for  them  paid  their  as- 
sessments in  accordance  with  the  decree 
should  have  rebated  to  them  one  third  there- 
of, and  the  trustee  was  given  full  power  and 
was  ordered  to  sue  for  and  collect  the  full 
assessments,  without  rebate,  when  thirty 
days  had  elapsed  after  due  notice  thereof. 

On  March  25,  1902,  the  trustee  sent  by 
registered  mail  to  each  policyholder  a  no- 
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tice  of  this  assesament,  which  notice  stat*^ 
in  detail  the  amount  such  policyholder  was 
obliged  to  pay  on  every  policy  he  hiid  in 
force,  and  also  the  ariiount  that  every  other 
policyholder  was  obliged  to  pay,  and  con- 
tained the  words :  "You  are  required  by 
law  to  pay  within  thirty  days  from  thi* 
date,  viz.,  March  22,  1902." 

The  amount  of  this  assessment  for  the 
period  during  which  defendant's  policy  wa$ 
in  force  was  86;0003  per  cent  of  the  face  of 
ite  premium  note.  The  trial  court  held  that 
defendant  was  liable  for  such  percentage, 
amounting  to  $591.25,  and  judgment  was  en- 
tered accordingly.    Defendant  appeals. 

1.  Defendant  contends  that  there  is  no 
competent  proof  as  to  the  contenta  of  the 
premiiun  note  given  by  it  or  of  the  policy 
issued  by  plaintiff.  It  is  true  neither  docu- 
ment waa  offered  in  evidence.  It  does  ap- 
pear that  a  premium  note  was  given  and 
that  a  policy  was  issued.  It  was  necessary 
for  plaintiff  to  further  prove,  by  competent 
evidence,  the  amount  of  the  note  and  the 
amount  and  duration  oi  the  policy. 

Plaintiff  offered  for  this  purpoee  the  pol- 
icy register  of  the  company.  This  contains 
entries  showing  the  issuance  of  policy  No. 
2652,  the  date  thereof,  the  original  amount 
thereof,  the  amount  of  the  premium  note, 
the  amount  that  it  waaTeduced  hy  fire,  and 
the  amount  of  insurance  remaining  in  force. 
Plaintiff  contends  that  the  policy  register 
is  competent  evidence  of  these  facts.  He  in- 
vokes the  rule  applied  to  stock  corporations 
that,  where  the  name  of  an  individual  ap- 
pears on  the  stock  book '  of  a  corporation 
as  a  stockholder,  that  fact  establishes  prima 
facie  his  relation  as  a  stockholder  in  an  ac- 
tion against  him  to  enforce  a  stockholder's 
liability.  Holland  v.  Duluth  Iron  Min.  & 
Development  Co.  65  Minn.  324,  60  Am.  St. 
Rep.  480,  68  N.  W.  60;  Turnbull  v.  Pavson. 
1)5  L".  S.  418,  24  L.  ed.  437.  It  is  unneces- 
sary to  determine  whether  this  rule  is  to 
be  so  extended  as,  to  make  a  policy  regi^jter 
of  a  company  such  as  this  evidence  in  an  ac- 
tion of  this  sort  to  establish  the  relation  of 
policyholder,  the  amount  of  the  policy,  and 
the  existence  and  amount  of  the  premium 
note.  It  does  appear  in  this  ca^e,  from  com- 
petent evidence,  that  the  two  assessments 
above  mentioned  w^e  paid  on  a  policy  bear- 
ing the  number  2652.  It  appears  that  de- 
fendant sustained  a  loss  by  fire;  that  there 
was  paid  by  the  insurance  company  to  de- 
fendant, by  reason  thereof  and  on  account  of 
this  policy,  the  sum  of  $33.26 ;  that  defend- 
ant receipted  therefor,  and  in  said  receipt 
recited  that  this  policy  No.  2652  was  re- 
duced in  the  amount  of  this  loss,  leaving  the 
sum  of  $4,960.74  still  in  force.  It  further 
appears  that  on  December  30,  1890,  defend- 
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ant  returned  to   the   company   this  policy 
with  a  letter  containing  the  following: 

Herewith  return  as  requested. 

Prem.      Expires 
2652  Gen'l  Form  $5,000  $137.50  July  1,  1894 

Kindly  give  us  proper  credit  for  return 
premium  and  forward  note  to  us  at  once 
and  oblige. 

This  testimony  constitutes'  an  admission 
in  writing  of  the  essential  parts  of  the  pol- 
icy and  of  the  premium  note.    Some  contro- 
voi'tty  has  existed  in  the  past  as  to  whether 
the  contenta  of  a  written  instrument  may  be 
proved  against  a  party  by  his  own  admis- 
sions, and  the  question  has  not  heretofore 
been  decided  in  this  state.    Webster  v.  Fer- 
guson, 94   Minn.    86,   91,    102   N.   W.   213. 
The  weight  of  authority  is  to  the  effect  that 
such  proof  is  competent.    Slatterie  v.  Pool- 
ey,  6  Mees.  &  W.  664,  161  Bng.  Reprint,  679, 
1  Harr.  &  W.  18,  10  L.  J.  Exch.  N.  S.  8,  4 
Jur.  1088,  11  Eng.  Rul.  Cas.  202;   2  Wig- 
more,  £t.  §§  1255  et  seq.    This  rule  is  sound 
in  principle,  at  least  when  the  admissions 
are  in  writing  as  Uiey  are  in  this  case.    We 
hold  that  a  written  admission  ol  the  con- 
tents of  a  written  document  may  be  estab- 
lished against  the  party  making  the  admis- 
sion, without  production  of  the  document 
or  accotmting  for  its  nonproduction.     This 
evidence  is  in  this  case  ample  and  conclusive 
without  resort  to  the  policy  register  at  all. 

2.  Defendant  further  contends  that  no 
assessment  was  ever  in  fact  made  by  the 
Ohio  supreme  court;  that  the  decree  above 
mentioned  was  only  an  order  for  an  assess- 
ment to  be  made  by  the  trustee,  which  as- 
sessment the  trustee  never  made.  We  do 
not  concur  in  this  contention.  The  mate- 
rial language  of  the  decree  is  above  stated. 
This  language  manifests  a  clear  intent  that 
the  decree  itself  shall  constitute  the  assess- 
ment, and  it  contains  all  the  necessary  ele- 
mmU  thereof.  It  is  true  the  decree  did 
not  compute  tlie  amount  to  be  paid  by  each 
policyholder.  But  it  fixed  the  per  cent 
which  each  must  pay.  The  amount  of  the 
assessment  could  be  ascertained  in  any  case 
by  mere  mathematical  calculation.  This  is 
the  view  that  this  court  has  heretofore 
taken  of  this  same  decree.  It  was  before 
the  court  in  Swing- v.  Barnard-Cope  Mfg.  Co. 
115  Minn.  47,  131  N.  W.  855.  In  that  case 
the  court  said:  "In  effect  that  decree  lev- 
ied assessments  on  the  policyholders  to  pay 
the  debts  of  the  company.  .  .  .  The 
decree  made  the  liability  of  the  policyhold- 
ers absolute.  It  gave  a  cause  of  action  to 
the  receiver  against  each  policyholder  for 
the  amount  of  his  assessment." 

Defendant  contends  that  the  notice  of  as- 
sessment was  invalid. 

3,  The  notice  stated  that  defendant's  as- 
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sessment  amounted  to  $1,106.88.  This-w^as 
far  in  excess  of  the  amount  for  which  de- 
fendant was  liable.  This  fact  did  not  ren- 
der the  notice  void.  The  notice  incorpor- 
a^d  the  decree  in  full,  and  it  indicated  the 
precise  amount  assessed  on  account  of  the 
policy  and  premium  note  on  which  defend- 
ant waa  held  liable  by  the  trial  court  The 
total  amount  claimed  was  excessive,  partly 
because  policies  were  included  that  were 
not  subject  to  assessment*  and  partly  be- 
cause of  the  failure  to  give  the  credit  here 
inaiter  mentioned.  Defendant  could  not 
have  l^een  misletl  or  prejudiced  by  the  claim 
of  an  excefifiive  amount,  and  the  notice  wa.s 
not  invalidated  thereby. 

4.  It  is  urged  that  the  notice  was  incor- 
rect in  stating  the  tima  within  which  the 
assesanieut  should  be  paid.  The  decree  re- 
quired payment  of  the  assessment  within 
thirty  days  after  due  notice  therof,  and  gave 
the  option  to  discharge  the  assessment  with- 
in such  thirty  days  by  paying  two  thirds  of 
the  amount.  The  notice  read:  "You  are 
required  by  law  to  pay  within  thirty  days 
from  this  date,  vit,  March  22,  1902.".  This 
notice  was  not  mailed  until  March  2dth. 
But  the  notice  gave  verbatim  the  contents 
of  the  decree.  We  are  of  the  opinion  that 
the  defendant  could  not  have  been  misled  or 
prejudiced  by  the  defect  in  the  notice  men- 
tioned. The  case  is  entirely  different  from 
those  eases  where  the  giving  of  a  notice  ia 
made  the  basis  of  a  forfeiture. 

6.  It  ia  contended  that  the  notice  of  thia 
assessment  was  not  properly  served.  Aa 
above  stJAted,  the  notice  was  sent  by  ro- 
istered mail  to  all  persons  assessed.  De- 
fendant received  its  notice.  The  decree 
merely  provides  for  "due  notice  thereof.*' 
The  notfce  grron  wa»  '*due  notice."  Al- 
worth  V.  Gordon,  81  Minn.  445,  84  N.  W. 
454.  The  by-laws  of  the  corporation  pro- 
vide that  "notice  of  assessments  .  .  , 
shall  be  given  personally  to  the  parties 
liable,  or  printed  or*  written  notice  request- 
ing payment  shall  be  mailed  to  them  at  their 
last  po.stoffice  address  known  to  the  officer* 
of  the  company.  The  notice  in  this  case 
complied  with  the  by-laws. 

It  is  contended,  however,  that  notice  by 
mail  waa  not  a  compliance  with  the  statutes 
of  Ohio.  Sections  3660  and  3661  of  the  Re- 
vised Statutes  of  Ohio,  as  amended  by  Act 
April  14,  1888  (86  Ohio  Laws,  p.  278),  are 
in  evidence.  Section  3650,  as  so  amended, 
provides  in  respect  to  assessments:  ''The  di- 
rectors shall,  as  often  as  they  deem  neces- 
sary, settle  and  determine  the  sum  to  be 
paid  by  the  several  members  thereof,  and 
publish  the  same  in  such  manner  as  they 
may  cliooae,  or  as  the  by-laws  prewrib**. 
.  .  ."  Section  3651,  as  Bo  amended,  pro- 
vides that  -'if  a  member  neglect  or  refuse 
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for  the  space  of  thirty  days  after  the  publi- 
oatiou  of  such  notice  and  after  demand  for 
payment  to  pay  the  sum  assessed  upon  him, 
.  .  .  the  directors  may  sue  for  and  re- 
cover the  whole  amount  of  contingent  lia- 
bility." It  was  held  in  Swing  v.  Wurst, 
76  Minn.  108,  79  N.  W.  94,  that  these  sec- 
tions applied  to  an  assessment  made  by  a 
receiver,  and  that  thoy  contemplated  a  *'pub- 
lication''  in  some  manner  of  the  notice  of 
■assessment.  It  is  contended  that  the  mail- 
ing of  the  notice  was  not  a  publication." 
It  is  unnecessary  to  determine  whether  it 
was  or  not,  for  it  appears  from  the  evidence 
in  this  case  that  the  amended  §§  3950  and 
4)651  have  no  application  to  this  proceeding. 
Section  2  of  the  act  of  April  24,  1888^  by 
which  these  sections  were  amended,  is  deci- 
sive of  this.  This  section  was  not  in  evi- 
<tence  in  Swing  v.  Wurst,  supra.  This  sec- 
tion provides  that  ''this  act  shall  not  affect 
'Companies  now  doing  business  on  the  prem- 
ium note  plan»  unless  they  elect  to  dispense 
with  said  notes  and  embody  the  contingent 
liability  in  the  policy  as  herein  provided  and 
said  original  sections  [3650  and  3651]  are 
hereby  repealed:  Provided,  that  said  sec- 
tions shall  remain  in  force  as  to  all  mutual 
companies  now  doing  business,  which  do 
not  elect  to  reorganize  under  said  sections 
AB  amended  by  this  act."  This  company  did 
not  so  reorganize.  Swing  v.  Humbird,  94 
Minn.  1, 101  N.  W.  9S«;  Swing  v.  Red  River 
Lumber  Co.  105  Minn.  336,  117  N.  W.  442. 
The  original  and  not  the  amended  sections 
accordingly  apply  to  this  company  and  to 
this  proceeding.  But  the  ori^nal  sections 
jire  not  in  evidence.    We  can  assume  nothing 


as  to  their  contents.  There  is,  accordingly, 
no  statute  of  Ohio  in  evidence  which  in  any 
way  prescribes  the  manner  of  giving  the 
notice  that  was  given  in  this  proceeding. 

6.  The  amount  of  the  premium  note  in- 
volved in  this  case  was  $687.. *)0.  Defendant 
had  paid  $302.50  prior  to  thirt  as-sensment. 
The  trial  court  found  that  under  the  decree 
of  assessment  plaintiff  should  recover 
86.0003  per  cent  of  the  face  of  its  premium 
note,  or  the  sum  of  $591.25  without  deduc- 
tion for  the  amounts  already  paid.  Defend- 
ant contends  that  it  should  receive  credit  for 
the  amounts  previously  paid  on  this  premi- 
um note.  Defendant's  contention  is  correct. 
If  the  judgment  of  the  trial  court  stands, 
plaintiff  will  be  obliged  to  pay,  including 
what  he  has  paid,  the  sum  of  $893.75.  But 
the  by*law8  of  the  company  provide  that 
^no  member  shall  be  liable  for  losses  or  ex- 
penses, or  for  any  indebtedness  of  the  com- 
pany, in  any  amount,  except  to  the  extent 
of  the  premium  notes  given  by  him."  The 
decree  does  not,  in  terms,  give  credit  for 
payments  previously  made  to  the  company 
on  premium  notes,  but  it  is  not  to  be  pre- 
sumed that  the  supreme  court  of  Ohio  m- 
tended  to  make  an  assessment  against  thi« 
defendant  for  more  than  $200  in  excess  of 
the  amount  for  which  he  was  liable  under 
the  by-laws  of  the  company.  We  according- 
ly hold  that  defendant  is  entitled  to  credit 
against  the  amount  found  by  the  trial  court, 
in  the  amount  of  payment  previously  made, 
and  that  its  liability  is  $288.7o  and  interest, 
and  no  more.  Judgment  of  the  trial  court 
will  be  modified  to  that  extent.  As  so  modi* 
fied,  the  judgment  appealed  from  is  affirmed- 
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I,  Introductory,  664. 
It,  View  favoring  admisHonSf    e6S* 
Mil,  View  excluding  admissions,  OSS. 
IV,  Miscellaneous,   671, 

I,  Introductory. 

This  note  excludes  cases  where  g^utkd 
has  been  laid  for  the  introduction  of 
secondary  evidence.  It  is  not  intended, 
in  general,  to  include  cases  of  admissions 
merely  of  title,  or  merely  that  a  writing 
has  been  executed,  or  admissions  of  part- 
nership, or  cases  where  the  admission 
was  a  subsequent  instrument  executed 
by  the  parties,  or  cases  relating  to  the 
•competency  or  credibility  of  witnesses. 

The  courts  are  not  agreed  upon 
the  interesting  and  important  question 
whether  there  may  be  proof  of  con- 
tents of  written  instruments  by  admis- 
sions, where  no  ground  has  been  laid 

for  the  admission  of  secondary  evidence. 
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The  courts  that  admit  the  evidence  do 
so  on  the  theory  that  the  admission  or 
declaration  is  admitted  as  primary  evi- 
dence of  itself,  and  not  as  secondai}' 
evidence  of  the  instrument  in  question. 
In  some  cases  a  distinction  is  made,  or 
sought  to  be  made,  between  instruments 
"collateral  to  the  issue"  and  those  direct- 
ly in  issue,  holding  that  evidence  of  ad- 
missions as  to  collateral  instruments  may 
be  received  as  an  exception  to  the  rule 
of  exclusion.  This  is  hardly  a  satisfac- 
tory solution  of  the  problem.  It  may 
at  least  be  said  that  in  cases  where  the 
party  seeking  to  introduce  his-opiwn- 
ent^s  admission  has  possession  of  the 
instrument  in  question,  there  is  no  good 
reason  why  he  should  not  be  required 
to  produce  it. 
;  Prof.  Wigmore  (2  Ev.  §  1255)  makes 
the  following  suggestion:  "The  proper 
solution  of  the  dilemma  would  be  this: 
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When  an  admission  of  the  contents  is 
testified  to,  let  production  be  dispensed 
with;  but  if  the  fact  of  the  admission 
is  bona  fide  disputed  by  the  opponent, 
and  some  testimony  to  that  effect  is  put 
in  by  him,  then  let  production  be  re- 
qnired  or  the  document's  absence  be  ae-  ! 
counted  for." 

Before  the  decision  in  Slatterie  v. 
Poolev  (1840)  6  Mees.  &  W,  664,  151 
Eiij:.  Reprint,  579,  1  Harr-  &  W.  18,  10 
L  J.  Exch.  N.  S.  8,  4  Jur.  1038,  11  Eng. 
Rul.  Cas.  202,  the  question  in  England 
seems  to  have  been  in  doubt.  In  Sussex 
V.  Temple  (1698)  1  Ld.  Raym.  310,  91 
Ens:.  Reprint,  1102,  it  was  held  that  an 
answer  in  chancery  admit tiug  a  deed 
might  be  shown  a^inst  the  heir  of  such 
answerer.  But  in  Uall  v.  Dttnni^g  (1808) 
4  ^ast,  54,  10?  Sm.  Beprint,  750,  it  was 
held  that  aii  answer  in  eham$ery  admit- 
ting a  bond  was  not  evidence  of  its  exe- 
cution. In  Bloxam  v.  Elsee  (1825)  1 
Car.  &  P.  (|!ng.)  558,  Abbott,  Ch.  J., 
said  ''that  you  cannot  ask  a  witneaa 
what  a  plaintiff  has  said  as  to  the  eon* 
tents  of  deeds  executed  by  such  plain- 
tiff, without  giving  such  plaintiff  notice 
to  produce  the  deeds,  or  accounting. for 
their  nonpro4uction."  On  the  other 
hand,  in  Sewell  v.  Stubbs  (1824)  1  Car. 
&  P.  (Hug.)  73,  where  the  defendants 
asked  a  witness  whether  oue  of  the  plain- 
tiffs had  not  told  him  that  he  held  a 
note  of  a  certain  fynax  for  a  certain 
amount,  to  which  it  was  objected  that 
the  witness  could  not.  be  asked  the  con- 
tents of  the  note,  Gifford,  Ch.  J.,  said: 
"They  may  certainly  ask  anything  that 
either  of  the  plaintiffs  said."  And  in 
Earle  v.  Pickin  (1833)  5  Car.  &  P. 
(Bug.)  642,  a  case  not  clearly  reported, 
Park,  J.,  said:  "What  a  party  says 
is  evidence  against  himself,  as  an  admis- 
sion, whether  it  relates  to  the  contents 
of  a  written  paper  or  to  anything  else." 

The  best  known  ease  on  the  subject 
is  Slatteri<e  v.  Pooley  (Eng.)  supra, 
where  it  was  held  that  the  defendant's 
own  declarations  were  admissible  in  evi- 
dence to  prove  the  identity  of  the  debts 
sned  for  with  those  mentioned  in  a  cer- 
tain schedule,  although  suefa  admissions 
involved  the  contents  of  a  written  in* 
strument  not  produced.  Parke,  B.,  said : 
'*The  reason  why  such  parol  statements 
are  admissible,  Without  notice  to  produce, 
or  accounting  for  the  absence  of  the 
written  instrument,  is  that  they  are  not 
open  to  the  same  objection  which  belongs 
to  parol  evidence  from  other  sources, 
where  the  written  evidence  might  have 
l>een  produced;  for  such  evidence  is  ex- 
cluded from  the  presumption  bf  its  un- 
i-.R.A.l918C. 


truth,  arising  from  the  very  nature  of 
the  case,  where  better  evidence  is  with- 
held; whereas  what  a  party  himself  ad- 
mits to  be  true  may  reasonably  be  pre- 
sumed to  be  so.  The  weight  and  value 
of  such  testimony  is  quite  another  ques- 
tion. That  will  vary  according  to  the 
circumstances,  and  it  may  be,  in  some 
cases,  quite  unsatisfactory  to  a  jury. 
But  it  is  enough  for  the  present 
purpose  to  say  that  the  evidence  is  ad- 
missible." Lord  Abinger,  C.  B.,  who  was 
not  present  at  the  argument,  stated: 
"That  he  bad  always  considered  it  as 
clear  law  that  a  party's  own  statements 
were  in  all  cas^  admissible  against  him- 
self, whether  they  corroborate  the  con- 
tents of  a  written  instrument  or  not." 
This  case  has  been  followed  in  Epg- 
land  but  dissented  from  in  Ireland.  In 
the  United  States  there  is  much  differ- 
ence of  opinion  on  the  subject.  It  will 
be  seen  that  Swing  y.  Cloquet  Lumber 
Co.  ante,  660,  follows  the  rule  of  Slat- 
terie V.  Pooley. 

//.  View  favoring  admiHsions, 

The  doctrine  that  the  contents  of 
writings  may  be  proved  by  admissions  is 
held  in  numerous  cases.  Slatterie  v. 
Pooley  (1840)  6  Mees.  &  W.  664,  151 
Bug.  Reprint,  579,  1  Harr.  &  W.  18,  10 
L.  J.  Exch.  N.  S.  8,  4  Jur.  1038,  11  Eng. 
Rul.  Cas.  202;  Howard  v.  Smith  (1841) 
3  Mann.  &  G.  254,  133  Eng.  Reprint, 
1138,  3  Scott,  N.  R.  674,  10  L.  J.  C.  P. 
N.  S.  245;  Reg.  v.  Welch  (1846)  2  Car. 
&  K.  (Eng.)  296,  1  Den,  C.  C.  199,  2 
Cox,  C.  C.  85;  Boulter  v.  Peplow  (1850) 
9  C.  B.  493,  137  Eng.  Reprint,  984,  1^ 
L.  J.  C.  P.  N.  S.  190,  14  Jur.  248;  Mur- 
ray V.  Gregory  (1850)  5  Exch.  468,  155 
Eng.  Reprint,  205,  19  L.  J.  Exch.  N.  S. 
355,  14  Jur.  555,  infra;  Reg.  v.  Basing- 
stoke (1871)  14  Q.  B.  611,  117  Eng.  Re- 
print, 237,  infra;  Pritchard  v.  Bagshawe 
(1871)  11  C.  B.  459,  138  Eng.  Reprint, 
551,  2  Loundes,  M.  &  P.  323,  20  L.  J. 
C.  P.  X.  S.  161,  15  Jur.  730;  Rogers 
V.  Card  (1858)  7  U.  0.  C.  P.  89 :  Paige 
V.  Loring  (1873)  Holmes,  275,  Fed.  Cas. 
No.  10,672,  infra;  Morey  v.  Hovt  (1893) 
62  Conn.  542,  19  L.R.A.611,  26  Atl.  127. 
infra;  Denver  &  R.  G.  R.  Co.  v.  Wilson 
(1894)  4  Cok).  App.  355,  36  Pac.  67, 
infra  (obiter) ;  Coombs  v.  Tnion  Trust 
Co.  (1897)  146  Ind.  688,  46  N.  E.  16, 
infra;  Coca  Cola  Bottling  Co.  v.  Inter- 
national Filter  Co.  (1916)  62  Ind.  App. 
421,  113  N.  E.  17  (as  stating  the  rule) ; 
Gay  V.  Lloyd  (1847)  1  G.  Greene 
(Iowa)  78,  46  Am.  Dec.  78,  infra ;  Black- 
ington  V.  Rockland  (1877)  66  Me.  332,. 
infra;  Purinton  v.  Purinton  (1906)  101 
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Me.  260,  115  Am.  St  Rep.  309,  63  Atl. 
925,  8  Arm  Cas.  205,  infra;  Crichton  v. 
Smith  (1870)  34  Md.  42,  infra;  Maurice 
V.  Worden  (1880)  54  Md.  233,  39  Am. 
Kep.  384,  infra;  Smith  v.  Palmer  (1850) 
6  Cush.  (Mass.)  513,  infra;  Loomis  v. 
Wadhams  (1857)  8  Gray  (Mass.)  557, 
infra;  Clarke  v.  Warwick  Cycle  Mfg. 
Co.  (1899)  174  Mass.  434,  54  N.  E.  887, 
infra;  Hutchinson  v.  Plant  (1914)  218 
Mass.  148,  105  N.  E.  1017,  infra ;  Swing 
V.  Cloquet  Lumber  Co.;  Edgar  v.  Rich- 
ardson (1878)  33  Ohio  St.  591,  31  Am. 
Rep.  571,  infra;  Curtis  v.  Ingham 
(1829)  2  Vt.  287,  infra;  Taylor  v.  Peck 
(1871)  21  Gratt.  (Va.)  11,  infra. 

Thus,  admissions  have  been  received 
of  reference  of  a  claim  to  an  arbitrator 
and  his  adverse  award  (Murray  v.  Greg- 
or%'  (1850)  5  Exch.  468,  155  Eng.  Re- 
print, 205,  19  L.  J.  Exch.  N.  S.  355,  14 
Jur.  555) ;  that  the  defendant  was 
treasurer  (by  his  admission  in  a  bond) 
(Reg.  V.  Welch  (1846)  2  Car.  &  K. 
(Eng.)  296,  1  Den.  C.  C.  199,  2  Cox, 
C.  C.  85) ;  of  the  existence  and  contents 
of  a  deed  (Rogers  v.  Card  (1858)  7  U.  0. 
C.  P.  89);  of  what  the  defendant  had 
stated  as  to  the  contents  of  a  letter 
(Paige  V.  Loring  (1873)  Holmes,  275, 
red.  Cas.  No.  10,673;  Loomis  v.  Wad- 
hams  (1857)  8  Gray  (Mass.)  557; 
Purinton  v.  Purinton  (1906)  101  Me. 
250,  115  Am.  St.  Rep.  309,  63  Atl.  925, 
8  Ann.  Cas.  205) ;  of  what  a  party's 
agent  had  stated  partly  reading  from  a 
letter  (Brown  v.  Equitable  Life  Assur. 
Soo.  (1902)  14  Haw.  80) ;  in  answer  to 
interrogatories  as  to  attachment  proceed- 
ings in  another  state  (Combs  v.  Union 
Trust  Co.  (1897)  146  Ind.  688,  46  N.  E. 
16) ;  of  a  city's  receipt  of  a  notice 
(Blackington  v.  Rockland  (1877)  66  Me. 
332) ;  of  using  the  words  complained  of 
as  libelous  (Maurice  v.  Worden  (1880) 
54  Md.  233,  39  Am.  Rep.  384);  of  the 
employment  of  the  plaintiff  by  the  de- 
fendant corporation  (Clarke  v.  Warwick 
Cycle  Mfg.  Co.  (1899)  174  Mass.  434, 
54  X.  E.  887) ;  of  a  woman  that  she  had 
been  divorced,  admitted  against  one 
claiming  under  a  deed  from  her  (Edgar 
v.  Richardson  (1878)  33  Ohio  St.  591, 
31  Am.  Rep.  571). 

In  Gay  v.  Lloyd  (1857)  1  G.  Greene 
(Iowa)  78,  46  Am.  Dec.  78,  on  the  plea 
of  no  such  record,  it  was  held  that  a 
transcript  of  a  judgment  of  a  justice  of 
the  peace,  not  authenticated  so  as  to 
be  evidence,  was  properly  received  in 
evidence,  when  the  defendant  was  shown 
to  have  stated  that  such  a  judgment  was 

rendered  against   him   by  such  justice, 
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although  he  did  not  admit  that  it  was 
the  correct  copy  and  said  it  was  unjust. 

In  Crichton  v.  Smith  (1870)  34  Md. 
42,  it  was  held  that  a  paper  put  in  ev- 
idence in  a  suit  by  the  defendant  as 
being  a  charter  party  was  evidence 
against  him  in  another  suit  as  being  such 
charter  party.  It  seems  that  the  parties 
were  the  same  in  both  suits,  but  an  ob- 
jection was  made  that  it  did  not  appear 
that  they  were  the  same,  to  which  the 
court  replied  that  it  was  immaterial 
whether  they  were  the  same  or  not. 

In  Hutchinson  v.  Plant  (1914)  218 
Mass.  148,  105  N.  E.  1017,  the  plaintir^ 
counsel,  in  examining  the  defendant  as 
a  witness,  asked  him  if  he  had  dictated 
to  anyone  what  took  plaoe  at  a  certain 
interview,  and  he  said  that  he  had  done 
so  to  his  attorney,  and  the  plaintiff's 
counsel  then  continued  to  ask  him,  read- 
ing from  a  paper,  whether  he  had  said 
so-and-so,  to  which  he  practically  assent- 
ed. The  court  said  the  evidence  was 
not  put  in  by  the  plaintiff  to  show  the 
eontents  of  the  statement  dictated  by 
the  witness,  but  as  proof  of  his  declara- 
tions material  to  the  issues  on  trial.  The 
testimony  was  primary  evidence  of  his 
oral  admission,  rather  than  secondary 
evidence  of  the  contents  of  the  paper 
written  from  what  he  said. 

In  Taylor  v.  Peck  (1871)  21  Gratt. 
(Va.)  U,  where  the  defendant,  in  order 
to  prove  that  he  held  the  premises  as 
the  tenant  of  the  plaintiff,  offered  re- 
ceipts for  rent  from  the  plaintiff,  it  was 
held  to  be  error  to  exclude  the  receipts 
on  the  ground  that  he  held  under  a 
written  lease. 

Judiolal  ■tAteatents  and.  explanations 
of  the  rule. 

(See  also  the  quotations  from 
Slatterie  v.  Pooley  (1840)  6  Mees.  & 
W.  664,  151  Eng,  Reprint,  579,  11  Eng. 
Rul.  Cas.  202,  supra,  I.) 

''The  written  admissions  of  a  party 
to  a  suit  are  receivable  in  evidence 
against  him  to  prove  facts  direetly  in 
issue,  although  such  facts  are  established 
by  a  writing  not  produced,  and  its  ab- 
sence not  accounted  for."  BlaeJdngton 
V.  Rockland  (1877)  66  Me.  332. 

A  party's  declaration  is  primary  proof 
of  the  agency  of  his  agent,  and  he  can- 
not make  it  secondary  by  stating  that 
there  was  a  power  of  attorney.  Curtis 
V.  Ingham  (1829)  2  Vt  287. 

''It  is  clear  that  an  admission,  either 
verbal  or  in  writing,  by  'the  defendant,' 
of  the  contents  of  a. deed,  would  be  suf- 
ficient proof  as  against  him  of  those  con- 
tents."    Alderson,  B,,  in  King  v.  Cole 
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\lb^6)  2  Exch.  628,  154  Esg.  Reprint, 
(U2,  17  L.  J.  Exch.  N.  S.  283. 

"The  admissions  of  a  party,  freely  and 
voluntarily  made,  are  always  evidence 
which  may  be  introduced  by  the  opposite 
party."  Maurice  v.  Worden  (1880)  54 
Md.  233,  39  Am.  Bep.  384. 

In  Reg.  V.  Basingstoke  (1871)  14  Q. 
B.  611,  117  Eng.  Reprint,  237,  where  it 
WHS  held  that  evidence  was  properly  re- 
ceived to  the  effect  that  the  overseer 
of  a  parish  had  acted  in  a  way  incon- 
sistent with  the  nongi'anting  of  a  cer- 
tificate, and  that  that  was  equivalent 
to  evidence  of  the  granting  of  a  certifi- 
oate,  upon  the  authority  of  Slatterie  v. 
Poolev,  6  Mees.  &  W.  664,  151  Eng.  Re- 
print. 679,  1  Har.  &  W.  18,  10  L.  J. 
Kxch.  N.  S.  8,  4  Jut.  1038,  11  Eng.  Rul. 
Cas.  202.  Patt-eson,  J.,  said :  ''Such  an 
admission  is  like  an  estoppel,  and,  as  is 
well  put  in  a  note  (2  Smith,  Lead.  Cas. 
437)  to  Duchess  of  Kingsjion's  Case 
(1776)  20  How.  St.  Tr.  355,  in  Mr. 
Smith's  Leading  Cases,  it  is  used  ^not 
to  supply  the  absence  of  the  ordinary 
instruments  of  evidence,  but  to  super- 
i>ede  the  necessity  of  any  evidence  by 
iihewing  that  the  fact  is  already  ad- 
mitted.- " 

In  a  case  where  the  court  said  it  was 
Dot  necessary  to  invoke  the  rule  it  was 
s>aid:  **Even  where  a  written  instrument 
is  a  necessary  part  of  the  case,  and  its 
contents  are  directly  in  issue,  parol  ad- 
missions by  a  party  to  the  suit,  relating 
to  its  contents,  may  be  introduced  not 
as  secondarv,  but  as  primary  evidence." 
Denver  &  R.  G.  R.  Co.  v.  Wilson  (1894) 
4  Colo.  App.  355,  36  Pac.  67.  It  would 
seem,  however,  that  the  matter  is,  at 
least  to  some  extent,  governed  by  stat- 
ute in  Colorado. 

'^Answers  to  interrogatories  are  ad- 
missions of  the  party  under  oath,  and 
the  rule  that  parol  evidence  is  not  ad- 
missible to  prove  the  contents  of  docu- 
ments and  other  writings,  or  other  facts 
shown  by  the  decree  of  a  court  or  other 
public  record,  does  not  apply  in  all  its 
strictness  to  the  admissions  of  a  party. 
Such  admissions  are  received  as  primary 
evidence."  Combs  v.  Union  Trust  Co. 
(1897)  146  Ind.  688,  46  N.  E,  16. 

Smith  V.  Palmer  (1860)  6  Cush. 
(Iftaaa.)  513,  was  an  action  on  breach 
of  a  contract  to  discontinue  another  ac- 
tion, and  the  plaintiff,  to  show  that  the 
other  action  had  not  been  discontinued, 
offered  an  execution  upon  the  judgment 
therein  and  also  the  declarations  and 
admissions  of  the  defendant,  to  show 
that  the  action  had  not  been  discon- 
tinued and  that  judgment  had  been  en- 
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tered  therein,  and  it  was  held  that  the 
admissions  were  proper  to  that  end. 
The  court  said:  ^'The  admissions  of  a 
party  are  not  open  to  the  same  objection 
which  belongs  to  parol  evidence  from 
other  sources.  A  party's  own  statements 
and  admissions  are,  in  all  cases,  admis- 
sible in  evidence  against  him,  though 
such  statements  and  admissions  may  in- 
volve what  must  necessarily  be  contained 
in  some  writing,  deed,  or  record.  Thus, 
the  statements  of  a  party  that  certain 
land  had  been  conveyed  might  be  ad- 
mitted, though  the  conveyance  must  be 
bj'  deed  recorded.  The  general  princi- 
ple as  to  the  production  of  written  evi- 
dence as  the  best  evidence  does  not  ap- 
ply to  the  admissions  of  parties,  as 
what  a  party  admits  tvgainst  himself 
may  reasonably  be  taken  to  be  true. 
.  .  . .  In  the  present  case,  the  princi- 
pal fact  was  that  the  defendant  had  not 
performed  his  contract  in  regard  to 
which  there  could  be  no  doubt  that  his 
admission  would  be  important  evidence; 
and  the  execution  reciting  the  judgment 
assigned  by  the  defendant  himself  was 
produced,  in  connection  with  the  admis- 
sions and  statements  of  the  defendant." 

The  evidence  is  primary  not  secondary. 
Morey  v.  Hoyt  (1893)  62  Conn,  542,  19 
L.R.A.  611,  26  Atl.  127;  Denver  &  R. 
G.  R.  Co.  V.  Wilson  (1894)  4  Oolo. 
App.  355,  36  Pac.  67  (obiter) ;  Combs  v. 
Union  Trust  Co.  (1897)  146  Ind.  688, 
46  N.  E.  16;  Purinton  v.  Purinton  (1906) 
101  Me.  260;  Maurice  v.  Worden  (1880) 
54  Md.  233,  39  Am.  Rep.  384;  Hutchin- 
son V.  Plant  (1914)  218  Mass.  148,  105 
N.  E.  1017;  Curtis  v.  Ingham  (1829)  2 
Vt.  287. 

In  Morey  v.  Hoyt  (Conn.)  supra, 
where  it  was  held  permissible  to  show 
as  primary  evidence  what  the  defendant 
had  admitted  as  to  the  contents  of  a 
letter  written  by  him,  without  showing 
that  the  letter  could  not  be  produced, 
the  court  said:  "The  evidence  was 
claimed  as  an  admission  of  the  contents 
of  a  writing  by  one  whose  admissions 
were  relevant.  It  was  claimed  as  pri- 
mary and  not  secoindary  evidence.  If  it 
was  primary  evidence,  the  objection  tak- 
en is  not  tenable.  The  rule  that  the 
oral  admissions  of  a  party  against  him- 
self and  those  claiming  under  him,  al- 
though relating  to  the  contents  of  a 
writing,  are  primary  evidence,  seems  to 
be  well  established,  whatever  we  may 
think  of  its  wisdom.  So  far  as  we  are 
aware  this  court  has  never  had  occasion 
to  consider  this  rule,  but  elsewhere  the 
weight  of  authority  is  in  its  favor.  It 
is  established  in  England,  as  shown  by 
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the  authorities  cited.  Trimary  evidence 
means  the  document  itself,  produced  for 
the  inspection  of  the  court,  ...  or 
an  admission  of  its  contents  proved  to 
have  been  made  by  a  party  whose  ad- 
missions are  relevant.'  Stephen's  Dig. 
art.  64.  .  .  .  The  wisdom  of  this  rule 
is  questioned  by  Judge  Taylor  in  his 
work  on  Evidence,  and  ...  it  would 
seem  that  the  courts  in  Ireland  dissent 
from  it,  as  do  also  the  New  York  courts. 
The  weight  of  authority,  however,  as  be- 
fore stated,  seems  to  be  in  its  f  avot,  and 
we  see  no  reason  why  it  should  not  be 
applied  in  a  case  like  the  one  at  bar." 

Doubtful  oasei. 

There  are  two  cases  in  Michigan, 
where  admissions  were  held  to  be  ev- 
idence, which  leave  the  general  question 
in  doubt. 

In  New  York  C.  Ins.  Co.  v.  Watson 
(1871)  23  Mich.  488,  it  was  held  that 
the  deliberate  statement  that  there  was 
subsequent  insurance  in  the  proofs  of  a 
policy  of  insurance  dispensed  with  any 
other  proof  of  such  subsequent  insur- 
ance. It  operated  as  an  admission.  The 
effect  of  this  case  may  be  doubtful  in 
view  of  the  decision  in  Cumberland  Mut. 
F.  Ins.  Co  V.  Giltinan  (1886)  48  N.  J.  L. 
495,  67  Am.  Rep.  586,  7  Atl.  424,  infra, 
III.,  holding  such  evidence  admissible 
as  an  exception  to  the  rule  that  admis- 
sions cannot  be  used  to  show  the  con- 
tents of  a  writing. 

In  holding  that  it  was  error  to  exclude 
a  copy  of  a  letter  written  by  one  of  the 
parties  w^ho  admitted  on  the  stand  that 
it  was  a  correct  copy,  the  court  said 
that  this  evidence  converted  the  con- 
tents of  the  paper  into  admissions  by 
him  and  made  them  original  evidence. 
It  was  of  no  consequence  that  the  paper 
was  a  copy  of  a  letter  he  had  written. 
When  he  made  its  contents  identical 
with  his  declaration,  the  paper  became 
an  original  for  the  purpose  of  showing 
his  declaration.  Kelly  v.  McKenna 
(1869)   18  Mich.  381. 

For  other  cases  on  copies  admitted  to 
be  correct,  see  infra,  IV. 

///.  Vietv  excluding  admissions. 

Other  cases  hold  that  the  contents  of 
writings  may  not  be  proved  by  admis- 
sions. Lawless  v.  Queale  (1845)  8  Ir. 
L,  Rep.  382,  infra;  Security  Trust  Co. 
V.  Robb  (1906)  73  C.  C.  A.  302,  142  Ted. 
78;  Morgan  v.  Patrick  (1844)  7  Ala.  185, 
infra;  Ware  v.  Roberson  (1850)  18  Ala. 
105,  infra;  Fralick  v.  Presley  (1856)  29 
Ala.  457,  65  Am.  Dec.  413  (obiter) ;  Hal- 
liburton v.  Fletcher  (1861)  22  Ark.  453, 
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infra;  Bellamy  v.  Hawkins  (1880)  17 
ria.  750,  infra;  Flournov  v.  Newtuu 
(1850)  8  Ga.  306;  Bryan  v.' Smith  (1839) 
3  IlL  47  (defendants*  admission  that 
they  were  tenants  in  common  with  plain- 
tiffs) ;  Jameson  v.  Conway  (1848)  10  DI. 
227,  infra  (obiter) ;  Prussing  v.  Jackson 
(1901)  208  Hi.  86,  69  K.  E.  771,  infra; 
Rees  V.  Lawless  (1823)  4  Litt.  (Ky.)  218, 
infra:  Griffith  v.  Huston  (1832)  7  J.  J. 
Marsh.  (Ky.)  385,  infra;  Clark  v.  SlideU 
(1843)  5  Rob.  (La.)  330,  infra;  Hope 
Mut.  L.  Ins.  Co.  V.  Chapman  (1856)  6 
Gray  (Mass.)  75,  infra;  Williams  v. 
Bhckell  (1859)  37  Mm.  682,  75  Am.  Dec 
88,  infra;  Bank  of  North  America  v. 
Crand^ll  (1865)  87  Mo.  208,  infra;  (as 
indicating  such  an  opinion) ;  Cumber- 
land Mut.  F.  Ins.  Co.  V.  Giltinan  (1886) 
48  W.  J.  L.  495,  57  Am.  Rep.  586,  7  Atl. 
424,  infra  (admitting  a  certain  admis- 
sion as  an  exception  to  the  rule) ;  Jen- 
ner  v.  JoHffe  (1910)  6  Johns.  (K.  T.) 
9,  infra;  Hasbrouck  v.  Baker  (1813)  10 
Johns.  (N.  T.)  246,  infra;  Welland 
Canal  Co.  v.  Hathaway  (1833)  8  Wend. 
(N.  y.)  480,  24  Am.  Dec.  51,  infra; 
Sherman  v.  People  (1S78)  13  Hon  (N. 
Y.)  576;  ThreadgiU  v.  White  (1650)  33 
N.  C.  (11  Ired.  L.)  591,  infra;  Buchanan 
V.  Moore  (1823)  10  Serg.  &  R.  (Pa) 
275,  infra;  Com.  ex  rel.  McDowell  v. 
Keeper  of  County  Prison  (1862)  11  W. 
N.  C.  (Pa.)  341,  infra;  Moore  v.  Dickin- 
son (1893)  39  S.  0.  441,  17  S.  E.  998, 
infra  (not  necessary  to  decision). 

Thus,  it  was  held  not  competent  U> 
show  by  admission  that  the  defendant 
sold  the  plaintiff  land  in  another  state, 
nor  that  a  judgment  had  been  secured 
against  him  there,  nor  that  it  bound  the 
land  (Morgan  v.  Patrick  (1844)  7  Ala. 
185) ;  nor  to  show  admissions,  in  a  peti- 
tion, of  the  contents  of  a  judgment  of 
a  justice  of  the  peace  (Ware  v.  Rober- 
son  (1850)  18  Ala.  105);  nor  to  show 
guardianship  by  the  admissions  of  the 
supposed  guardian  (Halliburton  v. 
Fletcher  (1861)  22  Ark.  453);  nor  to 
show  by  admissions  the  amount  or  effect 
of  a  judgment  or  decree  (Bellamy  v. 
Hawkins  (1880)  17  Fla.  750);  nor' the 
execution  and  contents  of  a  deed  where 
the  presumption  is  that  the  deed  is  in 
the  possession  of  a  party  to  the  action 
(Griffith  V.  Huston  (1832)  7  J.  J.  Marsh. 
(Ey.)  385) ;  nor  admissions  of  an  at- 
tachment (Jenner  v.  JoUffe  (1910)  6 
Johns.  (N.  T.)  9);  nor  that  there  was 
a  mortgage  on  the  defendant's  house 
(Sherman  v.  People  (1878)  13  Hun  (N. 
Y.)  575;  see  also  Williams  v.  Durst 
(1860)  25  Tex.  667,  78  Amu  Dec.  548, 
'infra,  ^^Texas^')^  ^^^  ^  ^^  ^y  ^^^^  o^ 
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sale  in  a  certain  place,  the  execution 
terms  and  legal  effect  of  the  bill  being 
directly  in  issue  (Threadgill  v.  White 
(1850)  33  If.  0.  (11  Ired.  L.)  591). 

An  admission  in  an  answer  in  ehan- 
eerv  of  the  execution  of  a  deed  will  not 
permit  a  copy  of  it  to  be  introduced 
in  evidehee,  without  proof  of  the  loss 
of  the  original.  Rees  v.  Lawless  (1823) 
4  Litt.  <Ky.)  218. 

''The  contents  of  a  written  instrument 
cannot  be  proved  by  parol  in  the  absence 
of  proof  accounting  for  the  nonproduc- 
tion  of  the  writing."  Pmssing  v.  Jack- 
son (1901)  208  HI.  86,  69  N.  E.  771, 
where  it  was  sought  to  show  the  publioa^ 
tion  of  a  libel  by  the  defendant  by  ad* 
missions  that  he  had  written  something 
on  which  the  libel  was  based,  and  his 
writing  was  not  produced. 

In  Williams  v.  Bnckell  (1859)  37 
Miss.  682,  75  Am.  Dec.  83,  the  court 
stated  that  it  was  error  to  admit  seo-* 
ondary  evidence  of  a  telegram  without 
requiring  the  produotioa  of  the  original^ 
or  aocoimting  for  its  absence,  but  that^ 
as  there  was  proof  in  the  record  that  the 
defendant  admitted  the  contents  of  the 
despatch,  as  well  as  that  he  had  seat  it, 
he  could  not  have  been  prejudioed  by  its 
admission. 

Wkere  the  aetimL  was  against  the  de* 
f endant  f or  failing  to  attend  .as  a  wit- 
ness on  a  subpiena,  and  evidence  was 
received  of  a  deelaDataen  bj  the  defend-* 
ant  that  he  had  been  served  with  a  sub* 
pcena,  it  was  held  that  this  was  error, 
as  the  plaintiff  had  admitted  that  he  had 
the  original  subpcena  in  his  podsesston, 
and  did  not  produce  it*  Hasbrouck  v. 
Baker  (1813)  10  Johns.  (N.  Y.)  248. 

In  Welland  Canal  Co.  v,  Hathaway 
(1833)  8  Wend.  (N.  T.)  480,  24  Am. 
Dec.  51,  it  was  held  that  a  contract  be- 
tween the  plaintiff  and  the  defendant, 
signed  by  the  defendant,  could  not 
be  taken  as  evidence  that  the  plain- 
tiff was  a  properly  constituted  for- 
eign corporation;  it  was  incompetent 
evidence  for  that  purpose,  and  was  not 
the  beat  evidence;  the  charter  should 
have  been  produced.  The  court  stated 
that  at  best  the  contract  was  but  an  ad- 
mission, and  he  did  not  think  it  amount- 
ed to  that. 

In  Buchanan  v.  Moore  (1823)  10  Serg. 
ft  R.  (Pa.)  275,  it  was  held  to  be  error 
to  permit  a  witness  to  testify  that  the 
defendant  called  on  him  ^Vith  a  small 
paper  containing  a  description  of  his 
lands  advertised  for  sale,  in  which  the 
sawmill  tract  was  described  as  contain- 
ing upwards  of  300  acres,"  without  no- 
tice having  been  given  to  the  defendant 

to  produce  the  paper. 
L.R.A.1918C. 


In  a  case  where  the  question  was 
whether  the  petitioner  was  a  married 
woman,  the  court  declined  to  receive  ad- 
missions by  her  to  the  effect  that  she 
had  been  divorced,  on  the  ground  that 
the  record  was  the  only  competent  ev- 
idence on  that  point.  Com.  ex  rel.  Mc- 
Dowell V.  Keeper  of  County  Prison 
(1882)  11  W.  N.  C.  (Pa.)  341. 

Compare  Edgar  v.  Richardson  (1878) 
33  OUo  St.  591,  31  Am.  Rep.  571,  supra, 

Where  the  agent  of  the  defendant  had 
made  a  certain  admission,  his  informa- 
tion being  derived  from  letters  from  the 
defendant,  and  the  letters  were  not  pro- 
duced, it  was  held  that  evidence  of  the 
contents  of  the  letters  was  incompetent 
(but  it  was  also  held  that  it  did  not  ap- 
pear that  the  declarations  were  within 
the  scope  of  the  agencv).  Moore  v. 
Dickinson  (1893)  39  S,  0.  441,  17  S.  E. 
998. 

It  may  be  noted  that  in  Spence  v. 
Spence  (1811)  2  Brev.  (S.  0.)  466,  where 
the  plaintiff  proved  a  grant  to  his 
father-in-law  Mark,  and  a  conveyance 
by  deed  from  Mark  to  himself,  it  was 
held  that  the  defendant  could  not  show 
that  Mark  had  declared  to  the  plaintiff, 
before  he  gave  him  the  deed,  that  he  had 
already  sold  the  land  to  a  third  party 
and  made  a  conveyance  to  hinou 

The  Massachusetts  rule  of  admissi- 
bility seems  to  have  been  departed  from 
in  Hope  Mut.  L.  Ins.  Co.  v.  Chapman 
(1856)  6  Qray  (Mass.)  75,  where  the 
plaintiff  sned  on  a  promissory  note,  and 
the  defendant  claimed  that  the  note  was 
given  as  premium  upon  an  insurance 
policy  issued  by  the  plaintiff,  and  that 
it  could  not  recover,  as  it  had  not  com« 
plied  with  the  requirements  of  the  state 
law.  He  endeavored  to  prove  the  con- 
tents of  the  policy  of  insurance  in  his 
possession  by  answers  to  interrogatories 
of  plaintiff's  officer  showing  the  above 
facts.  It  was  held  that  this  could  not 
be  done  until  a  foundation  for  secondary 
evidence  had  been  laid. 

Judicial  statements. 

In  Lawless  v.  Queale  (1845)  8  Ir.  L. 
E.  382,  in  excluding  an  admission  by  the 
defendant,  where  the  plaintiff  had  a 
written  i^eement  as  to  the  premises  in 
questi<m  which  he  had  not  produced, 
Pennvfather,  Ch.  J.,  said,  referring  to 
Slatterie  v.  Pooley  (1840)  6  Mees.  &  W. 
664,  161  Eng.  Reprint,  579,  1  Harr.  &  W. 
18,  10  L.  J.  Exch.  N.  S.  8,  4  Jur.  1038, 
11  Eng.  Rul.  Cas.  202:  "I  cannot  sub- 
scribe to  what  was  said  by  Parke,  B., 
in  that  case.    .    .    .    The  doctrine  there 
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laid  down  is  a  most  dangerous  proposi- 
tion. By  it  a  man  might  be  deprived  of 
an  estate  of  £10,000  per  annum, 
derived  from  his  ancestors  by  regu- 
lar family  deeds  and  oonveyances, 
by  producing  a  witness,  or  by  one 
or  two  conspirators,  who  might  be 
got  to  swear  they  heard  the  defendant 
say  he  had  conveyed  away  his  interest 
therein  by  deed,  had  mortgaged  or 
otherwise  encumbered  it;  and  thus,  by 
this  facility  so  given,  the  most  open 
door  would  be  given  to  fraud,  and  a  man 
might  be  stripped  of  his  estate  through 
this  invitation  to  fraud  and  dishonesty. 
It  is  said,  it  is  evidence  against  the  per- 
son himself  who  made  the  admission 
and  that  there  is  no  danger  of  untruth 
in  what  a  man  admits  against  himself. 
Supposing  the  admission  to  be  proved, 
is  there  no  danger  of  mistake  or  miscon- 
ception of  the  contents  of  a  written  in- 
strument? It  may  be  long  and  difficult; 
one  part  or  clause  may  explain  or  quali- 
fy another;  an  unprofessional  or  igno- 
rant mai)  may  be  led  to  believe  it  may 
be  so-and-so,  whereas  the  real  and  true 
meaning  may  be  the  very  reverse  or 
something  very  different.  But,  produce 
the  deed  or  writing,  litera  seripta  manet 
On  which  side  is  the  security,  and  wky 
depart  from  the  rule  that,  if  you  want 
to  give  evidence  of  the  contents  of  a 
writing,  the  writing  itself  must  be  pro- 
duced T  Is  there  no  danger  of  untruth 
or  misrepresentation,  when  used  against 
the  party  making  the  admission?  That 
is  the  ground  put  by  Parke,  B.,  and  in 
which  I  cannot  agree,  when  I  know  by 
experience  how  easy  it  is  to  fabricate 
admissions,  and  how  impossible  to  come 
prepared  to  detect  the  falsehood.  Why 
are  writings  prepared  at  all  but  to  pre- 
vent mistakes  and  misrepresentations? 
And  why,  having  taken  that  precaution, 
with  such  writing  at  hand  and  capable  of 
being  produced,  is  the  same  to  be  laid 
aside  and  inferior  and  less,  satisfactory 
evidence  resorted  to?" 

In  Jameson  v.  Conway  (1848)  10  IIL 
227,  the  court  said:  "The  true  rule  on 
this  subject  undoubtedly  is  that  the  de- 
clarations of  a  party  are  not  competent 
evidence  to  prove  a  matter  directly  in 
issue,  unless  parol  evidence  would  be  ad- 
missible to  establish  it,  or  unless  there 
is  no  higher  or  better  evidence  of  the 
same  fact  in  existence,  which  can  be 
produced." 

In  a  ease  where  the  only  evidence  of 
the  existence  of  an  attachment  was  the 
confession  of  the  plaintiff,  the  court 
stated  that  the  confessions  of  a  party 
had  never  been  considered  competent  ev- 
J-.R.A. 19180. 


idence  of  the  execution  of  a  specialty^ 
and  much  less  ought  they  to  be  admitted 
as  proof  of  matters  of  record.  Jeuner 
V.  Joliffe  (1810)  6  Johns.  (H.  Y.)  9. 

"Loose  admissions  or  conversations  of 
parties  cannot  supply  the  absence  of 
documentary  evidence,  when  it  exists; 
the  documents  themselves  should  be  pro- 
duced, unless  their  loss  is  satisfactorily 
proved,  or  their  absence  clearlj*  account- 
ed for,  and  then  their  eonteutb  should 
be  established."  Clark  v.  Slideil  (1843) 
5  Rob.  (La.)  330. 

In  Cumberland  Mut.  F.  In:>.  Co.  v. 
Giltinan  (1886)  48  N.  J.  U  4f>5,  57  Am, 
Rep.  586,  7  AtL  424,  it  was  held  that 
an  admisaion,  in  the  proof  of  lo::s,  of 
other  insurance,  was  evidence  of  the 
existence  of  the  policies  stated,  judg- 
ment, however,  bemg  still  for  the  plsiin- 
tiff  because  it  did  not  appear  that  these 
policies  had  run  for  ten  days,  as  the 
defendant  was  bound  to  maintain  the 
issue  that  the  unauthorized  policies  had 
run  for  ten  days.  The  court  considered* 
however,  that  this  was  an  exception  to 
the  general  rule  and  was  authorized  on 
account  of  the  exceedingly  formal  ohar- 
acter  of  the  admissioin  and  the  purpose 
for  whieh  it  was  made^  and  said:  "The 
broad  ground  was  taken  that  the  ad- 
missions of  the  contents  of  a  written 
document,  its  nonproduction  being  nnex* 
plained,  are  receivable  as  primary 
evidence  of  its  contents.  For  this  doe- 
trine,  the  case  of  Slatterie  v.  Pooley 
(1840)  6  Mees.  &  W.  664,  151  Eng.  Re- 
print, 57^,  1  Harr.  &  W.  18,  10  L,  J. 
Bxeh.  N.  S.  8,  4  Jur.  1038,  11  Eng,  Rul. 
Cas.  202,  and  the  series  of  decisions  to 
which  it  gave  rise,  were  relied  upon  as 
the  leadmg  authorities  in  its  favor. 
This  class  of  adjudications,  it  is  t'lear. 
goes  far  in  the  direction  of  sustaining 
the  rule  as  elaimed.  But  these  deci^ons 
are  all  of  modem  date,  originating  in 
the  year  1840,  and  have  not  received 
anything  like  universal  approval  by  the 
courts  of  this  country;  and  it  is  certain 
that  they  are  opposed  to  the  immemorial 
administration  of  the  law  in  this  state^ 
That  a  written  instrument  whose  exist- 
ence is  put  in  issue  by  the  pleadings 
need  not  be  produced  at  the  trial,  its 
absence  being  unexcused,  is  a  doctrine 
that,  as  part  of  our  own  law  and  as  a 
general  rule  of  evidence,  has,  it  is  safe 
to  saj',  never  heretofore  been  advanced 
in  any  of  our  courts.  With  us  the  an- 
cient, and,  it  is  deemed,  the  safe,  prin- 
ciple has  prevailed,  that  the  document 
is  the  primary  evidence  and  the  admis- 
sion of  its  contents  secondary  evidence^ 
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and  that  the  latter  cannot  be  resorted 
to  as  long  as  the  former  is  available.'' 

In  holding  that  it  was  error  to  refuse 
the  plaintiff  leave  to  introduce  in  ev- 
idence a  record  of  a  decree,  and  holding 
that  the  plaintiff  was  not  bound  to  ac- 
cept admissions  of  the  defendant  in 
lieu  thereof,  the  court  stated  that  the  ad- 
mission was  not  broad  enough  to  embrace 
the  facts  that  the  record  disclosed,  and 
stated  further :  "And  if  it  had  been  suffi- 
ciently comprehensive  in  this  particular, 
it  would  not  preclude  the  plaintiff  of  his 
strict  legal  right  to  have  the  record 
read;  for  it  is  the  rule  that  the  parol 
admission  of  a  party  made  in  pais  is 
competent  evidence  only  of  tho«e  facts 
which  may  lawfully  be  established  by 
parol  evidence;  it  cannot  be  received 
...  to  supply  the  place  of  existing 
evidenee  by  matter  of  record.'  1 
Greenl.  Ev.  §  203."  Bank  of  North  Am- 
erica V.  Crandall  (1885)  87  Ho.  208. 

In  Texas  the  cases  are  probably  to  be 
taken  as  favoring  a  general  rule  of  ex- 
clusion where  the  ^contents  of  the  instru- 
ment in  question  are  directly  in  issue. 

In  Williams  v.  Durst  (1860)  25  Tex. 
667,  it  was  held  that  a  declaration  of 
the  defendant's  testator  that  he  bad  told 
the  witness  that  he  had  mortgage  a  lot 
to  the  plaintiff's  intestate  was  not  com- 
petent proof  of  the  execution  and  eon- 
tents  of  the  mortgage. 

In  Dooley  v.  McEwing  (1852)  8  Tex. 
306,  it  was  held  that  th^  oral  Secloration 
or  admission  of  a  party  having  sold  a 
slave,  when  that  sale  was  evidenced  by 
writing,  was  admissible  as  primary  ev- 
idence of  the  fact,  the  sale  of  the  slave 
not  requiring  a  deed  in  writing.  The 
court  observed  that  where  the  terms  of 
a  written  contract  were  in  controversy, 
the  writing  must  be  produced,  but  that 
was  not  the  case  in  this  instance.  The 
writing  was  collateral  to  the  principal 
faet  that  it  was  a  sale,  and  this  it  was 
competent  to  prove  by  the  oral  admission 
of  the  party  as  primary  evidence  of  the 
fact. 

Upon  an  issue  as  to  ,  whether  there 
was  other  insurance,  it  was  held  to  be 
error  to  exclude  evidenoe  of  oral  admis* 
sions  by  the  plaintiff  of  such  other  in- 
surance, and  to  exclude  questionsL  in  re- 
gard to  the  same  when  he  was  on  the 
witness  stand,  as  it  was  not  the  con- 
tents but  the  fact  of  other  insurance 
that  was  important,  and  that  was  only 
collaterally  involved  and  might  have 
been  proven  by  parol.  It  was  original 
evidence.  Philadelphia  Underwriters 
L.R.A.1918C. 


Agency  v.  Brown    (1912)   —  Tex.  Civ. 
App.  — ,  151  S.  W.  899. 

Perhaps,  in  view  of  these  cases,  the  de- 
cision in  Hoefling  v.  Hambleton  (1892) 
84  Tex.  517,  19  S.  W.  689,  is  to  be  con- 
strued as  considering  the  instrument  to 
be  collateral.  There,  in  a  suit  for  com- 
missions on  the  sale  of  land,  the  defend- 
ant stated,  on  cross-examination,  that  he 
had  sold  the  land  to  the  person  alleged 
by  the  plaintiff,  and  it  was  held  that 
this  was  sufficient  without  producing  the 
deed.  The  court  said  that  it  was  a  prop- 
er case  for  the  application  of  the  doc- 
trine that  admissions  by  a  party  of  the 
contents  of  a  written  instrument  may 
be  received  in  evidence,  without  produc- 
tion of  the  writing,  or  accounting  for 
its  absence. 

/F.  MUcetlaneotui, 

A  copy  of  a  lease  signed  by  the  de- 
fendant in  his  own  handwriting  and  sent 
by  him  to  the  plaintiff  was  admitted  in 
Carroll  v.  Peake  (1828)  1  Pet.  (U.  S.) 
18,  7  L.  ed.  34. 

So,  in  Ansell  v.  Baker  <1850)  3  Car. 
4t  K.  (Eng.)  145,  it  was  held  that  a  copy 
of  a  deed  sent  by  the  plaintiff  to  the  de- 
fendant in  a  letter  may  be  admitted  in 
evidence  against  the  plaintiff  without 
the  deed. 

See  also  Kelly  v.  McKenna  (1869)  18 
Mich.  381,  supra,  IL 

In  the  following  cases  copies  admlHed 
to  be  correct  by  the  other  party  were 
held  admissible  as  an  exception  to  the 
rule  of  the  incompetency  of  admissions. 

Thus,  where  a  defendant  on  the  wit- 
ness stand,  on  being  asked  whether  he 
had  written  a  certain  letter,  produced 
a  copy  of  it,  it  was  held  that  this  copy 
was  evidence,  although  no  notice  has 
been  given  to  produce  the  original.  Har- 
nett V.  Wilson  (1901)  132  Ala.  375,  31 
So.  521. 

In  Haas  v.  Stomer  (1897)  21  Misc. 
661,  47  N.  Y.  Supp.  1100,  where  the  de- 
fendant on  the  stand  admitted  that  a 
certain  paper  was  a  letter-press  copy  of 
a  paper  signed  by  her,  it  was  held  that 
this  bound  the  defendant  as  an  admis- 
sion against  interest,  and  made  the  evi- 
dence primary  in  its  nature. 

Cases  of  accounts  stated  are  e^vcluded. 

Where  it  was  claimed  by  the  plain- 
tiff that  an  alteration  had  been  made 
in  a  certain  document,  an  admission  on 
the  part  of  the  defendant  as  to  the  na- 
ture of  the  document, — that  is,  a  copy 
declared  to  be  accurate  made  public  by 
the  defendant's  attorney, — was  held  to 
be  properly  received  in  evidence  for 
whatever  bearing  it  might  have  on  the 
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issue  as  to  the  alteration.  Mullarky  v. 
Manker  (1918)  102  Kan.  92,  170  Pac, 
31. 

In  Poole  V.  Gerrard  (1858)  9  Cal.  593, 
the  court,  in  holding  testimony  to  the 
effect  that  a  party  had  shown  the  wit- 
ness a  contract  was  admissible  without 
notice  to  produce,  said :  "The  Code  pro- 
vides that  'there  shall  be  no  evidence 
of  the  contents  of  a  writing  other  than 
the  writing  itself,  except  in'  the  cases 
mentioned.  The  second  exception  stated 
is,  where  'the  original  is  in  possession 
of  the  party  against  whom  the  evidence 
is  offered;  and  he  fails  to  produce  it. 


after  reasonable  notice.'  Where  parol 
testimony  is  offered  simply  to  prove  the 
fact  that  writing  was  made  in  reference 
to  the  matter  in  controversy,  without 
stating  the  contents  of  the  same,  it  is 
admissible,  if  relevant  under  the  ciream- 
stances  of  the  particular  case.  But  when 
it  is  sought  to  prove  the  stipulations 
contained  in  the  writing,  the  parol  evi- 
dence is  not  admissible  without  first 
taking  the  proper  preliminary  steps. 
The  Code  is  very  explicit  that  you  shall 
not  prove  the  contents  of  the  writing 
other  than  by  the  writing  itself,  except 
in  the  cases  mentioned."  B.  B.  B. 


TENNESSEE  SUPREME  COURT. 

MAXWELL  OPERATING  COMPANY 

V. 

C.  W.  HARPER. 

(138  Tenn.  640,  200  S.  W.  515.) 

Innkeeper   ^  liability    for    lOBS    fr<An 
check  room. 

An  innkeeper  maintaining  a  check  room 
for  the  convenience  of  his  guests  is  liable 
for  the  loss  of  articles  therefrom,  notwith- 
standing he  states  on  the  checks  that  arti- 
cles are  at  owner's  risk,  and  maintains  a 
baggage  room  and  safe  in  which  valuables 
are  stored  at  the  risk  of  the  innkeeper. 
For  other  cases,  see  iHtikeeper,  HI.  h,  In 

Dig,  1-^2  AT.  8. 

(February  9,  1918.) 

PETITION  for  a  writ  of  certiorari  to  re- 
view a  judgment  of  the  Court  of  Civil 
Appeals  affirming  a  judgment  of  the  Cir- 
cuit Court  for  Davidson  County  in  favor 
of  plaintiffj  in  an  action  brought  to  recover 
the  value  of  an  overcoat  alleged  to  have 
been  misdelivered  or  stolen  from  defendant's 
•cheek  room.     Denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  P.  M,  Estes  and  M.  P.  Estes, 
for  defendant: 

A  hotel  by  a  special  contract  can  limit 
its  liability  for  the  loss  of  effects  of  a 
guest. 

16  Am.  &  Eng.  Enc.  Law,  538,  540;  2 
Kent,  Com.  504;  Schouler,  Bailm.  §  309; 
Pinkerton  v.  Woodward,  33  Cal.  557,  91 
Am.  Dec.  657;  Van  Wyck  v.  Howard,  12 
How.  Pr.  147;  Fuller  v.  Coats,  18  Ohio  St. 
343:  McDanielfl  v.  Robinson,  28  Vt.  316,  62 
Am.  Dec.  574;  Marshall  v.  Nashville  R.  & 
Light   Co.    118   Tenn.   2.'54,   9   L.R.A.(X.S.) 


Xote.  —  As  to  liability  of  innkeeper  for 
los8  of  goo<l8  from  check  room,  Hee  annota- 
tion following  this  case,  post,  674.  and 
references  therein  for  annotation  on  related 
<)ue8tions. 
L.R.A.1918C. 


1246,  101  S.  W.  419,  12  Ann.  Cas.  675; 
Memphis  A.  C.  R.  Co.  v.  Jone«,  2  Head.nla. 

\Micre  a  guest  is  notified  that  hist  bag- 
gage must  be  deposited  in  a  particular  place 
for  safe-keeping,  and  he  neglectt«  to  do  so, 
the  innkeeper  is  not  liable. 

Wilson  V.  Halpin,  1  Daly,  496:  Packani 
T.  Nbrtheraft,  2  Met.  (Ky.)  442;  Man^hall 
V.  Naslrrille  R.  &  Ligfct  Co.  118  Tenn.  254. 
9  L.R.A.(N.S.)  1246,  JOl  S.  \V.  419,  12 
Aim.  Cas.  675. 

The  burden  of  proof  was  upon  plaintitf  to 
flhow  that  the  overcoAt  was  lost  through 
groBs  or  wilful  negiigenee,  aad  the  mere 
inferenee  to  be  drawn  from  the  faet  that 
the  overcoat  could  not  be  found  is  not  snf- 
fioient* 

Memphis  ft  C.  R.  Co.  t.  Jones,  2  Head. 
617. 

Messrs.  J.  B.  B.  De  Bow  And  J.  D.  €. 
Atkins  for  plaintiff. 

WllUaniSi   J.,  delivered  the   opinioA  of 

the  court: 

The  petitioner  operates  the  Maxwell 
House,  cme  of  the  leadiiigf  hotels  of  Nash- 
ville, and  as  a  part  of  its  equipment  has  s 
check  room  near  the  lobby,  in  whi^  room 
the  overcoats  and  small  baggage  of  its 
guests  are  kept  Harper,  at  the  time  a 
guest  of  the  house,  deposited  hia  overcoat 
in  this  room  for  safe-keeping  and  received 
from  the  attendant  a  check,  in  the  fonn  of 
those  there  customarily  in  use,  as  follows: 

Acedmmodation  Check. 
Left  at  owner's  risk.     The  management 
will  not  be  reaponsible  for  loss  or  damage. 
No.  4564. 

.   [Signed]  Maxwell  Operating  Ck>. 

Harper  had  been  a  patron  of  the  hotel 
for  two  or  three  years  and  on  numerous 
occasions;  and  on  previous  visits  he  had 
been  directed  by  the  clerk  and  employees  of 
the  hou8e  to  the  check  room  as  the  place  in 
which  to  deposit  such  articles.  His  over- 
coat in  question  here  was  in  some  way  mis- 
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deiiverad  or  stolen,  and  he  brought  this  suit 
to  recoYer  its  value.  Both  of  the  lower 
courts  h&ye  given  judgment  in  his  favor. 

The  defenses  of  the  hotel  company  are 
that  it  maintained  a  baggage  room  in  the 
basement  where  storage  was  at  its  risk; 
also  a  place  behind  the  clerk's  desk  where 
articles  might  be  left,  the  company  assum- 
ing responsibility;  and  further,  that  the 
check  received  by  Harper  operated  a^  a  con- 
tractual limitation  upon  its  common-law 
liability. 

It  is  conceded,  as  it  must  be,  tliat  from 
an  early  day  the  rule  in  tliis  state  has  been 
that  an  innkeeper  is  excused  from  liability 
for  the  loss  of  a  guest's  baggage  or  goods 
only  when  the  loss  or  injury  results  from 
the  act  of  God,  or  is  caused  by  the  public 
enemy,  or  by  the  fault,  direct  or  implied, 
of  the  guest  himself.  M inning  v.  Wells,  9 
Humph.  746,  51  Am.  Dec.  688,  and  cases  in 
accord. 

We  hold,  on  the  facts  of  this  case,  that 
the  attempt  to  work  an  abrogation  or  re- 
lease of  this  common-law  liability  by  the 
handing  out  of  the  check  was  unreasonable. 
Tlie  storage  room  in  the  basement  was  for 
heavy  baggage,  and  it  does  not  appear  that 
the  equipment  betiitid  the  desk  was  other 
than  a  safe  for  the  keeping  of  valuables. 
By  custom  and  previous  dealings  with  Har- 
per kimBelf,  he  was,  by  the  hotel  company, 
direeted  to  the  check  room  as  a  fit  and  the 
proper  repository  for  his  overcoat. 

Obviously,  the  overcoat  was  not  a  thing 
to  be  ke|>t  a$  a  valuable  in  a  hotel  safe.  22 
Cyc.  1083,  and  cases  cited. 

A  hotel  which  operates  a  cheok  room  in 
effect  invites  such  use  by  its  guests  as  Har- 
per made  of  it;  and  the  hotel  company 
could  not  validly  negative  its  conunon-law 
duty  or  liability  by  any  such  regulation  or 
stipulation.  The  stipulation  in  the  check 
was  void  for  unreasonableness,  unsupported 
as  it  was  by  a  consideration. 

The  exact  legal  question  involved  is,  per- 
haps, one  of  first  impression;  but  the  deci- 
,sion8  from  early  times  have  fairly  indicated 
its  true  solution  by  way  of  an  analogy  that 
has  been  resorted  to  not  infrequently  by 
the  judges  in  argumentation.  In  cases 
which  have  concerned  attempts  of  carriers, 
by  notice  or  stipulation,  to  limit  or  abro- 
gate their  obligations  in  respect  of  goods 
intrusted,  the  closely  parallel  relation  of  a 
public  innkeeper  have  been  referred  to,  and 
the  obligations  imposed  by  the  earlier  deci- 
sions upon  innkeepers  have  been  laid  upon 
common  carriers.  It  is  interesting  to  notice 
that,  in  the  development  of  jurisprudence,  the 
law  governing  innkeepers  was  first  declared ; 
and  that  later,  when  the  courts  had  to  deal 
with  the  more  modern  relation  of  a  com- 
mon carrier  to  his  patron,  the  judges  made 
L.R.A.1918C. 


application  of  many  of  the  rules  already  in 
force  in  respect  to  the  duties  and  obliga- 
tions of  the  ancient  innkeeper. 

In  this  case  we  have  the  converse  propo- 
sition, where  resort  is  to  be  had  to  analo- 
gous decisions  on   the  carrier's  obligation. 

Touching  the  analogy:  In  Lane  v.  Cot- 
ton, 12  Mod.  481,  88  Eng.  Reprint,  1463, 
Chief  Justice  Holt,  in  giving  the  reason  for 
the  obligation  of  quasi  insurer  being  im- 
posed alike  upon  carriers  and  innkeepers, 
said:  "For  what  is  the  reason  that  a  car- 
rier or  innkeeper  is  bound  to  keep  such 
goods  as  he  receives  at  his  peril?  It  is 
grounded  upon  great  equity  and  justice,'' 
etc. 

In  Richmond  v.  Smith,  8  Barn.  &  C.  0, 
108  Eng.  Reprint,  946,  2  Mann.  &  R.  235, 
6  L.  J.  1L  B.  270,  Bayley,  J.,  said,  "It  ap- 
pears to  me  that  an  innkeeper's  liability 
very  closely  resembles  that  of  a  carrier;" 
and  Lord  Kenyon  in  Kirkman  v.  Shaw^cross, 
6  T.  R.  14,  ioi  Eng.  Reprint,  410,  3  Re- 
vised Rep.  103,  made  a  like  observation. 

'  An  instructive  and  apposite  case  is  that 
of  Cole  V.  Goodwin,  19  Wend.  251,  82  Am. 
Dec.  470,  where  there  was  brought  in  ques- 
tion the  validity  of  a  regulatory  stipulation 
posted  up  by  a  common  carrier  (and  known 
to  the  passenger  before  he  took  passage) 
to  this  effect:  "All  baggage  at  the  risk 
of  the  owner."  Mr.  Justice  Cowen,  after 
making  ample  use  of  the  analogy  referred 
to,  said  of  the  carrier's  effort:  "There  are 
no  principles  in  the  law  better  settled  than 
that  whatever  has  an  obvious  tendency  to 
encourage  guilty  negligence,  fraud,  or  crime 
is  contrary  to  public  policy.  Such,  in  the 
very  nature  of  tilings,  is  the  consequence 
of  allowing  the  coEnimon  carrier  to  throw  off 
or  in  any  way  restrict  his  legal  liability. 
.  .  .  My  conclusion  is  that  he  shall  not 
be  allowed  in  any  form  to  higgle  with  his 
customer  and  extort  one  exeeption  and  an- 
other, not  even  by  express  promise  or  spe- 
cial acceptanee  any  more  than  by  notice. 
He  sliall  not  be  privileged  to  make  himself 
a  common  carrier  for  his  own  benefit,  and 
a  mandatary,  or  less,  to  his  employer.  He 
is  a  public  servant  with  certain  duties  de- 
fined by  law  and  he  is  bound  to  perform 
those  duties.  As  Ashurst,  J.,  said  of  the 
duties  of  innkeepers  in  Kirkman  v.  Shaw- 
cross,  they  are  indelible.  .  .  .  Admit- 
ting that  the  plaintiff  acceded  in  the  clear- 
est manner  to  the  proposition  in  the  notice 
that  his  baggage  should  be  carried  on  the 
terms  mentioned,  I  think  the  contract  thus 
made  was  void  on  his  part  as  contrary  to 
the  plainest  principles  of  public  policy." 

See  also  Smith  v.  North  Carolina  R.  Co. 
64  N.  C.  236. 

Carrying     forward     the     parallel:     The 
validity    of    a    stipulation    undertaking    to 
43 
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•limit  or  release  a  carrier's  liability  is  to  be 
determined  by  its  reasonableness,  and  its 
conformity  to  the  policy  of  the  law  in  re- 
lation to  the  obligations  of  the  carrier  to 
the  public.  If  it  be  unreasonable  or  oppres- 
sive it  is  deemed  void.  Louisville  &  N.  R. 
Co.  V.  Gilbert,  88  Tenn.  430,  7  L.R.A.  162, 
12  S.  W.  1018,  an4  cases  cited.  The  same 
principle  applies  in  cases  dealing  with  bag- 
gage deposited  with  a  carrier,  where  the 
analogy  becomes  even  stronger.  .  Grout  v. 
Yazoo  &  M.  Valley  R.  Co.  131  Tenn.  667, 
LJI.A.1915E,  281,  176  S.  W.  1027.  An  un- 
reasonable notice,  regulation,  or  stipula- 
tion that  baggage  is  held  at  the  owner's 
risk  will  not  release  the  carrier  from  lia- 
bility.   10  C.  J.  1207,  and  cases  cited. 

What  was  said  in  Cole  v.  Goodwin,  supra, 
should  not,  at  this  day,  be  construed  to 
deny  to  the  bailee  of  either  sort  the  power 
to  make  reasonable  regulations  governing 
the  exercise  of  the  rights  of  a  guest  or  pas- 
senger. 14  R.  C.  L.  527.  Cases  cited  and 
relied  upon  by  petitioner  go  no  further 
tlian  to  declare  the  existence  of  such  power. 

Thus,  in  Fuller  v.  Coats,  18  Ohio  St.  343, 


so  cited,  the  rule  requiring  reasonableness 
is  recognized.  In  speaking  of  an  innkeeper 
it  was  there  said:  "It  may,,  in  instances, 
become  absolutely  necessary  for  him  to  pro- 
vide special  means,  and  to  make  neceseary 
regulations  and  requirements  to  be  observed 
by  the  guest,  to  secure  the  safety  of  his 
property.  When  such  means  and  require- 
ments are  reasonable  and  proper  for  that 
purpose,  and  they  are  brought  to  the  kno>^  i- 
edge  of  the  guest  with  the  information  that 
if  not  observed  by  him  the  innkeeper  will 
not  be  responsible,"  etc. 

In  the  pending  case  no  place  was  under- 
taken to  be  pointed  out  by  the  hotel  com- 
pany as  safer  than  the  check  room:  the 
guest  was  not  denied  or  even  cautioned  as 
to  its  use,  but  invited  to  store  his  overcoat 
there.  The  manifest  purpose  of  the  titipu- 
lation  was  to  evade  the  responsibility  im- 
posed by  the  policy  of  the  law  on  the  hotel 
company. 

A  correct  result  was  reached  when  the 
Court  of  Civil  Appeals  adjudged  liability. 
Writ  of  certiorari  denied. 


Annotation — 


of  innkeeper  for  Iom  of  goods  from  check  room. 


As  to  liability  of  carrier  for  loss  of 
property  in  check  room,  see  note  to 
Terry  v.  Southern  R,  Co.  18  L.B.A. 
(N.S.)  295,  and  Fraam  v.  Grand  Rapids 
&  I.  R.  Co.  29  L.R.A.(N.S.)  834. 

As  to  duty  of  innkeeper  as  to  effects 
of  one  who  has  left  without  intention  of 
returning  as  guest,  see  notes  to  Oxford 
Hotel  Co.  V.  Lind,  28  L.R.A.(N.S.)  495, 
and  Carol  v.  Kenney,  L.R.A.1916F,  234. 

The  decision  in  Maxwell  Operating 
Co.  V.  Harper,  ante,  672,  is  in  accord 
with  the  common-law  liability  of  an  inn- 
keeper for  loss  of  guest's  baggage  or 
goods.  The  Harper  Case  seems  to  be  the 
first  case  wherein  there  was  an  attempt 
to  avoid  liability  because  of  the  stipula- 
tion in  the  check  against  innkeepers  re- 
sponsibility for  loss,  but  the  decision  that 
such  stipulation  was  void  for  unreason- 
ableness is  fully  supported,  as  pointed 
out  in  the  Harper  Case,  in  analogous 
decisions  on  carrier's  obligations.  The 
other  cases  in  the  annotation,  it  will  be 
seen,  are  easily  distinguishable  from  the 
Harper  Case,  as  well  as  from  each  other, 
on  the  facts,  no  two  cases  presenting  a 
situation  that  could  be  considered 
analogous,  and  so  cannot  be  considered 
in  conflict. 

The  loss  of  a  salesman's  stock  of  jew-- 

elry   valued  at  $6,300,  taken  from  the 

coat  room  of  a  hotel  where  a  guest  left 

it  with  a  boy  in  charge,  taking  a  cheek 
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therefor,  is  within  the  operation  of  a 
statute  exempting  an  innkeeper  from  lia- 
bility for  the  loss  of  money,  jewelry,  or 
other  valuables  of  a  g^est  not  delivered 
to  him  or  his  agent  or  clerk  for  deposit. 
Elcox  v.  Hill  (1878)  98  U.  8.  218,  25  L. 
ed.  103. 

Elcox  V.  Hill  seems  to  be  the  only  case 
aside  from  the  Harper  Case  where  the 
party  making  use  of  the  check  room 
was  actually  a  guest  at  the  time.  The 
decision  in  the  Elcoz  Case,  it  will  be 
seen,  turned  on  facts  not  present  in  the 
Harper  Case,  and  so  is  easily  distin- 
guished from  that  case. 

As  to  effect  of  statute  limiting  inn- 
keeper's liability  for  goods  not  delivered 
into  his  custody,  see  notes  to  Rockhill  v. 
Congress  Hotel  Co.  22  L.R.A.(N.S.)  576, 
and  Jones  v.  Savannah  Hotel  Co.  51 
L.R.A.(N.S.)  1168. 

In  Kleckner  v.  Hotel  Strand  (1914)  60 
Pa.  Super.  Ct.  617,  a  traveler  on  a  Satur- 
day evening  went  to  a  hotel  and,  upon 
being  informed  that  there  were  no  ac- 
commodations at  that  time,  stated  that 
he  would  wait  awhile  and  if  accommo- 
dations could  be  secured  later  the  clerk 
should  let  him  know.  To  a  statement 
that  he  would  leave  his  grip  the  clerk 
said,  "Very  well,  we  will  check  it."  Not 
hearing  from  the  clerk  at  a  late  hour  he 
secured  accommodations  elsewhere.  On 
returning  Monday  morning  for  his  grip. 
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it  could  not  be  found.     In  holding  that 
it  was  a  case  of  bailment  for  mutual 
benefit,  and  that  the  hotel  was  liable  for 
ordinary  care  and  so  had  the  burden  of 
proving  that  it  was  not  guilty  of  negli- 
gence, the  court  said:     "The  facts  may 
not  place  it  under  one  of  the  technical 
classes  of  bailments  for  mutual  benefit, 
but  it  constitutes  one  of  those  excep- 
tional   cases    which    may    properly    be 
termed  a  bailment  for  mutual  benefit. 
Such  bailments  arise  where  there  exists 
a   possibility    or    chance    of    expected 
profit  to  accrue  from  the  patronage  of 
the  intending  guest.    .    .    .  The  defend- 
ant, in  conducting  a  hotel,  invited  the 
public  to  become  guests  thereof.    When 
this  plaintiff  applied  for  accommodations 
he  placed  himself  in  a  position  of  becom- 
ing a  guest.     Had  nothing  beyond  the 
refusal  of  accommodations  taken  place 
no    contractual    relations     could    have 
arisen.    When  the  plaintiff  told  the  de- 
fendant that  he  would  wait  for  word  as 
to  accommodations,  and  the  defendant 
accepted   the   plaintiff's   proposition   by 
sajring,  *Very  well,  we  will  check  it  (the 
grip),'  the  defendant  tacitly  placed  the 
plaintiff  on  the  waiting  list  for  accommo- 
dation.     An    implied    contract    arose, 
the   consideration    for   which    was    the 
'chance  of  profit'  from  plaintiff's  patron- 
age.   Under  these  circumstances  we  be- 
lieve it  was  the  duty  of  the  defendant  to 
exercise  ordinary  care  over  such  luggage, 
left  in  a  proper  place  and  under  proper 
conditions.    It  would  impose  a  hardship 
on  the  public  to  say  that  when  a  guest 
goes  to  a  crowded  hotel  or  one  in  which 
there  are  a  large  ii umber  of  people  seek- 
ing accommodation^  and,  after  making 
application   for  accommodations,   is  re- 
quested to  wait,  that  the  safety  of  his 
luggage  in  the  hands  of  a  hotel  represen- 
tative is  at  the  risk  of  the  guest.    Though 
the  technical  relation  of  innkeeper  and 
guest  might  not  have  arisen,  by  reason 
of  the  failure  of  the  hotel  authorities  to 
accept  the  person  as  a  guest,  their  con- 
duct gives  rise   to  a  higher  degree  of 
care  over  property  left  with  them  than 
that  exercised  in  the  case  of  a  gratui- 
tous bailment  for  which  the  appellee  con- 
tends.   This  relationship  would  not  exist 
for  an  unreasonable  length  of  time.     It 
must  be  determined  within  a  reasonable 
time.    The  plaintiff  waited  until  Satur- 
day night  and  returned  early  Monday 
morning.    The  court  could  not,  as  a  mat- 
ter of  law,  declare  this  an  unreasonable 
length  of  time." 

A  hotel  keeper  who  keeps  a  guest's 
baggage  during  his  absence,  giving  a  re- 
ceipt or  check  therefor,  will  not,  al- 
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though  he  continues  his  liability  as  hotel 
keeper  for  such  baggage,  be  liable  for  its 
value  if  it  is  lost  or  destroyed  by  in- 
evitable accident.  MeElwaine  v.  Bal^ 
moral  Hotel  Co.  (1891)  Montreal  L.  Rep. 
7  S.  C.  (Quebec)  139. 

In  Glenn  v.  Jackson  (1891)  d3  Ala. 
342,  12  L.R.A.  382,  9  So.  259,  where  a 
departing  guest  checked  his  valise  until 
his  return,  the  decision  as  to  nonliability 
of  the  innkeeper  for  its  loss  turned  on 
the  fact  that  the  porter  who  checked  the 
valise  was  without  authority  to  do  so. 

(As  to  liability  of  innkeeper  for  ef- 
fects left  by  departing  guest  who  intends 
to  return,  see  annotation  to  Watkins  v. 
Hotel   Tutwiler  Co.   L.R.A.1917F,  834.) 

In  Bean  v.  Ford  (1909)  65  Misc.  481, 
119  N.  Y.  Supp.  1074,  the  decision  as  to 
nonliability  as  innkeeper  for  baggage 
lost  from  check  room  turned  on  the  fact 
that  the  baggage  was  checked  by  one 
making  free  use  of  the  inn.  It  was  held, 
however,  that  there  is  in  such  a  case  a 
liability  as  gratuitous  bailee  where  the 
loss  is  due  to  the  innkeeper's  own  negli- 
gence. 

(As  to  liability  of  innkeeper  for  loss 
of  baggage  or  effects  of  one  making  free 
use  of  the  inn,  see  annotation  to  Parker 
V.  Dixon,  L.R.A.1916E,  534.) 

One  who  attended  a  ball  and  suppeir 
given  under  the  auspices  of  a  fire  com- 
pany who  sold  the  tickets  therefor,  at  a 
hotel  at  which  he  was  not  a  guest,  was 
held  in  Carter  v.  Hobbs  (1863)  12  Miclu 
52,  83  Am.  Dec.  762,  not  to  have  become 
a  guest  at  such  hotel  so  as  to  hold  the 
innkeeper  liable,  as  such,  for  the  loss  of 
an  overcoat  and  hat  given  to  the  clerk 
in  charge  of  the  office,  the  capacity  in 
which  the  articles  were  received,  the 
court  stated,  being  merely  as  ordinary 
bailee.  J.  H.  B. 


WASHINGTON  SUPREME  COtTRT. 
( Department  No.  1 . ) 

STATE  OF  WASHINGTON  EX  REL.  PUB- 
LIC SERVICE  COMMISSION,  Respt., 

V. 

SPOKANE    &    INLAND    EMPIRE    RAIL- 
ROAD COMPANY,  Appt. 

(89  Wash.  599,  P.U.R.1916D,  469,  164  Pac. 

1110.) 

Public   service  corporations  —  private 
contract  ^  disclosure  to  Coniiuission. 

1.  The  Public  Service  Commission  is  not 


Note.  —  As  to  power  of  Public  Service 
Commission  to  regulate  disposition  of  sur- 
plus products,  see  annotation  following  thia 
case,  post,  680. 
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entitled  to  a  disclosure  of  private  contracts 
made  by  an  electric  railway  company  for 
the  utilization  of  its  surplus  power,  for  con- 
sideration in  fixing  rates  for  its  public 
service. 

For  other  cases,  see  Public  Service  Commis- 
sions, in  Dig.  1-52  N,  H. 

Same  —  Hcope  oC  statute. 

2.  Private  contracts  for  the  utilization  of 
its  surplus  power  by  an  electric  railway 
company  must,  in  order  to  come  within  tlie 
jurisdiction  of  the  Public  Service  Commis- 
sion, be  expressly  included  in  the  statute 
extending  the  jurisdiction  of  such  Commis- 
sion over  public  service  corporations. 
For  other  cascs^  see  Public  IService  Coiwrnis- 

siotis,  in  Dig.  1-5^  N.  8. 

(February  15,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Spokane 
County  granting  a  writ  of  mandamus  to 
compel  it  to  submit  its  private  contracts 
to  relator.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Graves,  Klzer,  &  Graves,  for 
appellant : 

The  defendant's  power  business  is  not  a 
public  business,  in  '«\bw  of  the  uses  to  which 
the  power  sold  by  it  is  put,  and  is  there- 
fore not  subject  to  the  jurisdiction  of  the 
Public  Service  Commission. 

Rutland  R.  Light  &  P.  Co.  v.  Clarendon 
Power  Co.  86  Vt.  45,  44  L.R.A.(N.S.)  1204, 
83  Atl.  332:  State  ex  rel.  Tacoma  Indus- 
trial Co.  v.  White  River  Power  Co.  39  Wash. 
648»  2  L.R.A.(X.S.)  842,  82  Pac.  150,  4 
Ann.  Cas.  987;  Tacoma  v.  Nisqually  Power 
Co  57  Wash.  420,  107  Pac.  199;  State  ex 
rel.  Lyle  Light,  P.  &  Water  Co.  v.  Superior 
Ct.  70  Wasii.  486,  127  Pac.  104;  State  ex 
Tel.  Weyerhaeuser  Timber  Co.  v.  Superior 
€t  71  Wash.  84.  127  Pac.  591;  Munn  v. 
Illinois,  94  U.  S  113,  134,  24  L.  ed.  77,  87; 
Allgeyer  v  Louisiana,  165  U.  S  578,  589, 
41  L*  ed.  832,  835,  17  Sup  Ct.  Rep.  427; 
Clark  V.  Nash,  198  U.  S.  361,  49  L.  ed.  1085, 
25  Sup.  Ct.  Rep.  676,  4  Ann.  Cas.  1171; 
German  Alliance  Ins.  Co.  v.  Lewis,  233  U. 
S.  389,  58  L.  ed.  1011.  L.R.A.1015C,  1189, 
34  Sup.  Ct.  Rep.  612;  State  ex  rel.  Harris 
r.  Superior  Ct.  42  Wash.  660,  5  L.R.A. 
(N.S.)  672,  85  Pac.  666,  7  Ann.  Cas.  748; 
Healy  Lumber  Co.  v.  Morris,  33  Wash.  490, 
63  L.R.A.  820,  99  Am.  St.  Rep.  964,  74  Pac. 
681:  He  Aubrey,  36  Wash.  308,  104  Am. 
St.  Rep.  962,  78  Pac.  900,  1  Ann.  Cas.  927; 
State  ex  rel.  Richey  v.  Smith,  42  Wash. 
237,  5  L.R.A. (N.S.) '674,  114  Am.  St.  Rep. 
114,  84  Pac.  851,  7  Ann.  Cas.  577. 

^lessrs.  W.  V.  Tanner,  Attorney  Gen- 
eral, and  Scott  Z.  Henderson,  Assistant 
Attorney  General,  for  respondent: 

Irrespective  of  any  question  of  eminent 
domain,  the  contracts  of  defendant  are 
L.R.A.1918C. 


''clothed  with  a  public  interest,"  and  there- 
fore subject  to  regulation,  and  the  deter- 
mination of  the  policy  of  regulation  is  for 
the  legislature. 

Brass  v.  North  Dakota,  153  U.  S.  391, 
38  L.  ed.  757,  4  Inters.  Com.  Rep.  670,  14 
Sup.  Ct.  Rep.  857;  German  Alliance  Ins. 
Co.  v.  Lewis,  233  U.  S.  389,  58  L.  ed.  1011, 
L.R.A.1915C,  1189,  34  Sup.  Ct.  Rep.  612; 
State  ex  rel.  Harlan  v.  Centralia-Chehalis 
Electric  R.  Power  Co.  42  Wash.  632,  7 
L.R.A.(X.S.)  198,  85  Pac.  344;  State  ex  rel. 
Harris  v.  Superior  Ct.  42  Wash.  6G0.  5 
L.R.A.  (X.S.)  672,  85  Pac.  666,  7  Ann.  Cas. 
748;  State  ex  rel.  Harris  v.  Olympia  Light 
&  P.  Co.  46  Wash.  511,  90  Pac.  656:  State 
ex  rel.  Tolt  Power  &  Transp.  Co.  v.  Su{)erior 
Ct.  50  Wash.  13,  96  Pac.  519;  State  ex  rel. 
Shropshire  v.  Superior  Ct.  51  Wash.  386,  99 
Pac.  3;  State  ex  rel.  Dominick  v.  Superior 
Ct.  52  Wash.  196,  21  L.R.A. (N.S.)  44S, 
100  Pac.  317;  Tacoma  v.  Nisqually  Power 
Co.  57  Wash.  420,  107  Pac.  199 ;  Healy  Lum- 
ber Co.  V.  Morris,  33  Wash.  490,  63  L.R.A. 
820,  99  Am.  St.  Rep.  964,  74  Pac.  681: 
State  ex  rel.  Galbraith  v.  Superior  Ct.  59 
Wash.  621,  140  Am.  St.  Rep.  893,  110  Pac. 
429;  State  ex  rel.  Clark  v.  Superior  Ct. 
62  Wash.  612,  114  Pac.  444;  State  ex  rel. 
Lyle  Light,  P.  &  Water  Co.  v.  Superior  Ct. 

70  Wash.  486,  127  Pac.  104;  State  ex  rel. 
Weyerhaeuser   Timber   Co.  v.   Superior  Ct. 

71  Wash.  84,  127  Pac.  591;  Stete  ex  rel. 
Mountain  Timber  Co.  v.  Superior  Ct.  77 
W^ash.  585,  137  Pac.  994;  Walker  v.  ShasU 
Power  Co.  149  Fed.  568,  19  L.R.A.(X.S.) 
725,  87  C.  C.  A.  660,  160  Fed.  856;  Wiscon- 
sin River  Tmprov.  Co.  v.  Pier,  137  Wis.  325, 
21  L.R.A.(N.S.)  538,  118  N.  W.  857;  Kil- 
bourn  City  v.  Southern  Wisconsin  Power 
Co.  149  Wis.  168,  135  N.  W.  499;  Re  South- 
em  Wisconsin  Power  Co.  140  Wis.  245,  122 
N.  W.  801;  Jones  v.  North  Georgia  Elec- 
tric Co.  125  Ga.  618,  6  L.R.A.(N.S.)  122, 
54  S.  E.  85,  5  Ann.  Cas.  526;  Nolan  v.  Cen- 
tral Georgia  Power  Co.  134  Ga.  201,  67 
S.  E.  656;  Minnesota  Canal  &  Power  Co.  v. 
Koochiching  Co.  97  Minn.  429,  5  L.R.A. 
(N.S.)  638,  107  N.  W.  405,  7  Ann.  Cas. 
1182;  state  ex  rel.  W.  J.  Armstrong  Co.  v. 
Waseca,  122  Minn.  348,  46  L.R.A.(N.S.) 
437.  142  N.  W.  319;  State  ex  rel.  Masou 
v.  Consumers  Power  Co.  119  Minn.  225,  41 
L.R.A.(N.S.)  1181,  137  N.  W.  1104,  Ann. 
Cas.  1014B,  19;  Minnesota  Canal  &  Power 
Co.  v.  Pratt,  101  Minn.  197,  11  L.R.A.(X.S.) 
105,  112  N.  W.  395;  Helena  Power  Trans 
mission  Co.  v.  Spratt,  35  Mont.  108,  8 
L.R.A.(N.S.)  567,  88  Pac.  773,  10  Ann.  Caa. 
1055,  37  Mont.  60,  94  Pac.  631;  Hollister  v. 
State,  9  Idaho,  8,  71  Pac.  541:  Washington 
Water  Power  Co.  v.  Waters,  19  Idaho,  595, 
115  Pac.  682,  186  Fed.  572;  Rockingham 
County  Light  &  P.  Co.  v.  Hobbs,  72  N.  H- 
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531,  M  L.R.A.  581,  58   Atl.   46;    Boyd   v. 
Winnsboro  Granite  Co.  66  S.  C.  433,  45  S. 
E.  10;  Wilson  v.  D.  W.  Alderman  &  Sons 
Co.  69   S.   0.    176,  48   S.    E.   81;    Riley   v. 
Charleston  Union  Station  Co.  71  S.  C.  457, 
110  Am.  St.  Rep.  579,  51  S.  £.  485;  D.  W. 
Alderman  A  Sena  Go.  t.  Wilflcm  Lumber  Co. 
77  S.  C.  165,  57  S.  E,  766;   McMeekin  v. 
Central  Carolina  Power  Co.  80  S.  C.  512, 
128  Am.  St.  Rep.  885,  61  S.  E.  1020 ;  Wil- 
liams y.  Haile  Qold  Min.  Co.  85  S.  C.   1, 
66  S.  E.   117,   1057;    Harrell   v.   Columbia 
Electric  Street  R.  Light  &  P.  Co.  89  S.  C.  97, 
71  8.  B.  369 ;  Gainesville  v.  Gainesville  Gas 
k  E.  P.  Co.  65  Fla.  404,  46  L.R.A.(N.S.) 
1119,  62  So.  919;  Rutiand  R.  Light  &  P.  Co. 
V.  Clarenden  Power  Co.  86  Vt.  45,  44  L.R.A. 
(X.S.)  1204,  83  Atl.  332;  Wiesler  y.  Yadkin 
River  Power  Co.  158  N.  C.  465,  74  S.  E.  460; 
Lucas  V.  Ashland  Light,  Mill  &  P.  Co.  92 
Neb.  550,  138  N.  W.  761 ;  Hagerlft  v.  Mieais- 
sippi  River  Power  Co.  202  Fed.  776;  Pitts- 
burg Hydro-Electric  Co.  v.  Listen,  70  W.  Va. 
83,  40  L.R.A.(N.S.)  602,  73  S.  £.  86;  Great 
Falls  Power  Co.  v.  Webb,  123  Tenn.  584, 133 
S.  W.  1105;   TuUie  v.  Jefferson  Power  & 
Improv.  Co.  31  Okla.  710,  122  Pac.  1102;  1 
Wyman,  Pub.  Serv.  Corp.  §§  60,  114. 

Meant,  J.,  delivered  the  opinion  of  the 

court: 

Respondent  brings  a  mandamus  proceed- 
ing to  compel  a  disclosure  of  private  con- 
tracts. The  appellant  is  a  traction  company 
operating  a  street  railway  system  in  the 
city  of  Spokane,  and  some  interurban  lines 
running  out  of  Spokane  into  the  surround- 
ing country.  It  maintains  a  power  plant 
which  generates  about  12,000  horse  power. 
Its  present  average  need  for  its  operations 
is  about  9,000  horse  power.  Some  years 
ago,  at  a  time  when  its  own  power  plant  had 
not  been  completed,  appellant  entered  into  a 
contract  to  take  each  year  3,800  horse 
power  from  the  Washington  Water  Power 
Company,  a  power  company  operating  in  the 
same  territory.  With  the  development  of 
its  own  plant  giving  approximately  12,000 
horse  power  and  the  contract  holding  it  to 
take  3,800  horse  power  from  the  Washing- 
ton Water  Power  Company,  appellant  has  a 
yearly  supply  of  approximately  16,000  horse 
power,  or  about  6,000  or  7,000  horse  power 
more  than  its  present  average  ■  need,  al- 
though at  times  it  uses  as  much  as  12,000 
horse  power.  This  surplus  it  hae  sold  under 
private  contract  to  others,  and  it  has  been 
put  to  various  uses,  its  customers  being  a 
land  company,  one  or  two  farmers,  who  use 
the  power  for  irrigation  purposes,  two 
manufacturing  plants,  a  grain  elevator,  an 
irrigation  company,  and  three  or  four  in- 
dividual owners  of  local  electric  light  plants 
in  towns  and  villages  in  the  vicinity  of  Spo- 
L.R.A.1918C. 


kane.  The  object  of  this  proceeding  is  to 
compel  appellant  to  submit  its  private  con- 
tracts to  the  Public  Service  Commission,  it 
being  the  theory  of  the  Commission  that  it 
has  jurisdiction  over  that  part  of  the  appel- 
lant's business  which  heretofore  has  been 
regarded  as  private  and  in  which  the  state 
had  no  intereat;  that  it  cannot  make  an 
adequate  and  intelligent  survey  of  the  rates 
charged  by  appellant  in  its  service  to  the 
public  withoiit  them;  and,  further,  that  ta 
regulate  the  rates  for  traction  purposes,  it 
must  have  a  disclosure  of  all  contracts  and 
all  activities  yielding  a  revemie  to  appellant^ 
whether  they  be  private,  entered  into  with 
individuals,  or  affect  a  public  service  only. 
We  understand  the  law  in  this  state  to  be 
that  companies  furnishing  electrical  energy 
may  or  may  not  be  public  service  corpo- 
rations, depending  upon  the  objects  for 
which  they  were  organized  and  the  business 
in  which  they  are  engaged,  the  logic  of  the 
cases  being  that  we  will  judicially  inquire 
whether  the  sale  of  power  is  a  selling  to  the 
public  generally  or  is  only  an  incident  to  the 
business  in  which  the  company  is  engaged: 
as,  for  instance,  a  sale  pending  a  time  when 
its  surplus  will  be  needed  to  accomplish  its 
assumption  of  duty  to  the  public:  for  it  has 
been  held  that  a  public  service  corporation 
can  anticipate  its  future  needs  and  develop 
energy  reasonably  in  excess  of  present  re- 
quirements. The  character  of  such  com- 
panies and  their  relation  to  the  public  has 
been  frequently  considered  by  this  court. 
We  find  no  departure  from  our  first  holding 
that  a  sale  of  electrical  energy  or  power  for 
private  enterprises  is  not  an  engaging  in  a 
public  business,  and  gives  such  companies  no 
right  to  assert  the  sovereignty  of  the  state. 
Healy  Lumber  Co.  v.  Morris,  33  Wash.  400, 
63  L.R.A.  820,  99  Am.  St.  Rep.  064,  74  Pac. 
681;  State  ex  rel.  Tacoma  Industrial  Co.  v. 
White  River  Power  Co.  89  Wash.  648,  2  L.R. 
A.(N.S.)  842,  82  Pac.  160,  4  Ann.  Cas.  987; 
State  ex  rel.  Harris  v.  Superior  Ct.  42  Wash 
660,  5  L.R.A.(N.S.)  672,  86  Pac.  666,  7 
Ann.  Cas.  748 ;  State  ex  rel.  Harris  v.  Olyra- 
pia  Light  &  P.  Co.  46  Wash.  511,  90  Pac. 
656:  State  ex  rel.  Tolt  Power  &  Transp.  Co. 
V.  Superior  Ct.  50  Wash.  13,  96  Pac.  519; 
State  ex  rel.  Shropshire  v.  Superior  Ct.  51 
Wash.  386,  99  Pac.  3;  State  ex  rel.  Domi- 
nick  V.  Superior  Ct.  52  Wa*«h.  196,  21  L.R.A. 
(N.S.)  448,  100  Pac.  317:  Tacoma  v.  Nis- 
qually  Power  Co.  57  Wash.  420,  107  Pac. 
199 ;  State  ex  rel.  Lyle  Light  P.  &  Water  Co. 
V.  Superior  Ct.  70  Wash.  486,  127  Pac.  104: 
State  ex  rel.  Weyerhaeuser  Timber  Co.  v. 
Superior  Ct.  71  Wash.  84,  127  Pac.  691.  In 
all  of  these  cases  the  comj)any  was  asserting 
the  ri^t  of  eminent  domain  in  order  to 
avail  itself  of  the  rights  and  privileges 
granted  by  statute  to  public  service  corpo 
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rations.  In  the  absence  of  controlling  legiB- 
lation  the  court  refused  to  extend  the  right. 
In  the  Nisqually  Power  Company  Case  we 
even  held  the  use  of  the  word  "private"  in  a 
legislative  act  to  have  been  inadvertent  and 
therefore  surplusage.  The  court  has  not  in- 
clined to  the  tliought  that  corporations  not 
directly  engaged  in  the  sale  of  power  to  the 
public  generally  should  be  clothed  in  the 
^arb  of  the  state,  in  the  absence  of  an  un- 
questioned intent  on  the  part  of  the  legisla- 
ture so  to  do. 

The  case  at  bar  is  presented  from  the 
other  angle.  The  company  is  insisting  that 
its  contracts  with  private  individuals  for 
the  sale  of  excess  power  are  of  no  concern  to 
the  state  because  they  pertain  to  private 
bu.siues$  in  no  way  affecting  the  public, 
while  the  state  is  insisting  that  such  oon^ 
tracts  are  essential  to  an  intelligent  exercise 
of  its  admitted  function  to  inquire  into  and 
regulate  appellant's  traction  rates.  In  other 
^^ords,  appellant  rests  upon  the  law  as  we 
kave  heretofore  found  it  to  be,  and  respon- 
dent insists  that  the  court  has  indicated  a 
purpose  to  relax  tke  rule  in  the  later  cases 
<  State  ex  rel.  Clark  v.  Superior  Ct.  62  Wash. 
612,  114  Pac.  444;  State  ex  rel.  Lyle  Light 
P.  &  Water  Co.  v.  Superior  Ct.  70  W^ash. 
486,  127  Pac.  104;  State  ex  rel.  Weyer- 
haeuser Timber  Co.  v.  Superior  Ct.  71  Wash. 
84,  127  Pac.  591;  State  ex  rel.  Mountain 
Timber  Co.  v.  Superior  Ct.  77  Wash.  585, 
137  Pac.  904),  or,  if  not,  the  Act  of  1911 
(Laws  1911,  p.  541,  §  8;  3  Rem.  &  BaL 
Code,  §  8626-8)  is  ample  to  sustain  the 
right  of  respondent  to  inquire  into  and  con- 
trol that  part  of  the  business  of  appellant 
which  has  heretofore  been  considered  as  pri- 
vate, and  not  a  proper  subject  of  state  con- 
trol. 

To  review  the  cases  in  detail  would  serve 
no  purpose.  We  have  discovered  in  them  no 
purpose  to  depart  from  our  former  holdings. 
There  may  be  some  expressions  in  cases  in- 
volving collateral  questions  which  seemingly 
touch  the  question  under  discussion,  and 
which  may  give  impulse  to  the  thought  that 
we  had  it  in  mind  to  modifv  some  of  our  de- 
cisions,  but  the  fact  remains  that  whenever 
the  exact  question  has  been  submitted  to  the 
court,  it  has  beld  to  the  doctrine  of  the 
earlier  cases :  that  is,  that  the  sale  of  power 
to  be  used  by  others  for  traction  purposes, 
lighting,  manufacturing,  etc.,  is  not  a  pub- 
lic use,  and  that  the  sale  of  surplus  power,  or 
the  difference  between  the  ordinary  require- 
ments and  the  peak  load,  by  a  corporation 
which  does  do  a  public  service  business, 
when  such  surplus  is  not  in  use,  is  only  an 
incident  to  the  public  employment,  of  which 
the  law  will  take  no  notice.  Notwithstand- 
ing the  criticisms  of  counsel,  there  is  sound 
reason  for  our  former  holdings,  to  which 
LR.A.irfl8C. 


we  shall  advert  when  discussing  the  next 
phase  of  the  case. 

The  final  and  controlling  question  is 
whether  the  Act  of  1911  has  extended  the 
jurisdiction  of  the  Public  Service  Commis- 
sion over  power  oompanies,  regardless  of  the 
character  of  the  business  'in  which  they  are 
engaged.  Counsel  for  respondent  says: 
"We  may  rest  our  case  on  the  proposition 
that,  irrespective  of  any  question  of  eminent 
domain,  the  contracts  of  appellant  are 
'clothed  with  a  public  interest,'  and  there- 
fore subject  to  regulation,  and  that  the 
determination  of  the  policy  of  regulation  ia 
for  the  legislature.'' 

Counsel  for  appellant  admits:  "The  sole 
question  in  the  ease  is  whether  the  defend- 
ant's power  business  is  a  public  business, 
in  view  of  the  uses  to  which  the  power  sold 
by  it  is  put,  and  is  therefore  subject  to  the 
jurisdiction  of  the  Public  Service  Commis- 
sion. If  it  is  within  the  legislative  power 
to  make  public  a  business  conducted  as  de- 
fendant's power  business  is,  undoubtedly  the 
legislature  has  done  so,  and  the  case  was 
rightfully  decided.  It  is  an  electrical  com- 
pany, and  owns  an  electric  plant  within  the 
definitions  of  the  statute.  Laws  1911,  p. 
541,  §  8;  3  Rem.  &  Bal.  Code,  §  8626—8. 
The  act  makes  no  distinction  between  an 
electrical  company  selling  its  product  for 
public  purposes  and  one  selling  for  private 
purposes.  All  such  companies  selling  'elec- 
tricity for  light,  heat,  or  power  for  hire' 
are  declared  to  be  public  service  con^>anies, 
subject  to  regulation  by  the  public,  and 
under  the  jurisdiction  of  the  Public  Service 
Commission." 

This  leads  us  to  a  construction  of  the 
statute.  The  purpose  of  the  state  in  creat- 
ing the  Public  Service  Commission  was  to 
regulate  ^'public  service  properties  and 
utilities."  In  the  White  River  Power  Co. 
Case,  39  Wash.  648,  2  LJLA.(N.S.)  842. 
82  Pac.  150,  4  Ann.  Cas.  987,  we  held  the 
question  whether  the  legislature  could  clothe 
power  companies  with  a  public  character 
open,  saying:  "We  do  not  mean  to  say 
that  the  right  of  eminent  domain  can,  in  no 
case,  be  extended  to  a  corporation  organ- 
ized for  the  purpose  of  generating  and 
transmitting  electricity  for  power  and  other 
purposes.  But  before  this  can  be  done,  pub- 
lic necessity  must  require  it,  and  the  right 
of  the  public  to  the  use  and  enjoyment  of 
the  property  must  be  regulated,  guaranteed, 
and  safeguarded  by  proper  legislation.*' 

It  is  argued  that  the  present  act  (Laws 
1911,  p.  538;  3  Rem.  A  Bal,  Code,  §§  862t^- 
1  et  seq.)  furnishes  ample  authority  for 
holding  that  public  necessity,  as  evidenced 
by  the  legislative  declaration,  now  requires 
that  such  companies  be  held  subject  to  regu- 
lation in  their  private  affairs,  and  that  the 
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right  of  the  public  to  the  enjoyment  and 
use  of  such  property  Ib  regulated,  guaran- 
teed, and  safeguarded  by  appropriate  legis- 
lation.   But  we  think  the  act  does  not  go 
so  far.    That  it  assumes  jurisdiction  over 
power  companies  and  electrical   companies 
may  be  conceded,  but  we  find  nothing  that 
compels  the  conclusion  that  the  legislature 
intended  to  inquire  into  or  regulate  >  such 
companies  except  in  so  far  as  their  busi- 
ness affects  the  right  of  the  whole  public 
10  their  products  upon  fair  or  reasonable 
terms.    Granting,  for  the  sake  of  argument, 
the  right  of  the  legislature  to  exercise  the 
police  power   to   the   extent   of   regulating 
and  controlling  the  price  to  be  charged  for 
power   sold    to    private    individuals    or    to 
others,  such   right  should  not  be  declared 
hj  the  courts>  in  the  absence  of  express 
legislation,     llie  regulation  and  control  of 
business  of  a  private  nature  is  sustained 
by  reference  to  the  police  power,  and  even 
then  it  is  sustained  onlv  when  the  courts 
have  been  able  to  say  that  a  business  is,  in 
character  and  extent  of  operation,  such  that 
it  touches  the  whole  people  and  affects  their 
general  welfare.     It  is  upon  this  principle 
that  Noble  State  Bank  v.  Haskell,  219  U. 
S.  104,  55  L.  ed.  112,  32  L.R.A.(X.S.)  1062, 
31  Sup.  Ct.  Rep.  186,  Ann.  Cas.  1912A,  487, 
and  German  Alliance  Ins.  Co.  v.  Lewis,  233 
U.  S.  389,  58  L.  ed.  1011,  L.R.A.1915C,  1189, 
U  Sup.  Ct.  Rep.  612,  rest.    Until  the  legis- 
lature brings  a  business  within  the  police 
power  by  clear  intent,  courts  will  not  do 
so.    Courts  have  assumed  to  say  whether 
an  act  of  the  legislature   falls  within   the 
police  power,  but  primarily  the  assertion  of 
police  power  is  for  the  legislature.     They 
are  not  disposed  to  hold  that  a  thing  should 
Ije  done  by  an  individual  or  by  the  whole 
public  because  the  public  welfare  demands 
it.    They  have  acted  only  after  the  legis- 
lature has  defined  the  object  of  the  power. 
In  other  words,  the  courts  have  never  said 
primarily  that  the  police  power  should  be 
applied  in  any  given  case.     Their  only  in- 
quiry has  been  whether  a  legislative  act  is 
reasonably  within  the  legislative  power,  and 
the  thing  sought  to  be  done  is  fairly  within 
the  terms  of  the  act.    And  it  is  well  that  it 
ia  Bo,  for  the  legislative  body  can  extend  the 
domain  of  the  police  power  with  sufficient 
rapidity.    There  is  no  reason  why  the  courts 
should  engage  in  a  rivalry  with  it. 

At  the  time  the  Act  of  1911  was  passed 
the  law  was  well  defined  and  certain  in  its 
terms.  The  sale  of  power  to  individuals 
or  companies,  to  be  in  turn  sold,  was  not  a 
public  use.  The  rule  and  the  cases  declar- 
incf  it  must  have  been  well  understood  by 
the  legislature.  Yet  the  act  nowhere  at- 
tempts to  cover  any  use  theretofore  deemed 
to  be  private.  Its  whole  context  seems  to 
LiLA.1918C. 


compel  the  thought  that  it  had  in  mind  only 
such  uses  as  the  public  might  compel.  There 
is  nothing  to  indicate  a  legislative  intent 
to  declare  that  the  sale  of  surplus  or  sec- 
ondary power  pending  a  future  use  by  a 
company  in  the  performanoe  of  ita  public 
functions  is  a  thing  that  affects  the  genera] 
welfare,  the  health,  peace,  or  happiness  of 
the  citizen,  or  that  it  is  in  any  way  neces- 
sary to  sustain  the  right  of  the  state  to 
govern. 

Neither  has  the  business  o#  selling  sur- 
plus power  been  so  notoriously  beset  by 
abuses  that  we  can  judicially  notiee  it  as 
having  an  outlaw  character.  The  right  to 
regulate  under  the  present  law  must  be 
measured  by  the  public  interest.  It  will 
hardly  be  contended  tiiat  appellant's  con- 
tracts with  those  to  whom  it  sells  its  sur- 
plus is  of  any  interest  or  concern  to  any- 
one other  than  the  immediate  parties,  It 
is  not  alleged  that  it  is  neglecting  its  public 
duty  because  of  them.  No  one  has  a  right 
to  compel  appellant  to  sell  its  surplus.  The 
act  of  sale  is  purely  voluntary.  Like  the 
merchant,  it  can  sell  at  one  price  to  one 
man  and  at  another  price  to  another.  The 
parties  to  the  contracts  are  not  oomplain* 
ing.  If  either  is  not  content  with  the  of- 
fering of  the  other,  he  does  not  have  to 
contract.  He  can  go  his  way.  But  it  is  not 
so  with  appellant  when  exercising  its  public 
function,  that  is,  furnishing  something — a 
necessity — that  all  are  entitled  to  receive 
upon  equal  terms,  under  equal  circum- 
stances, and  without  exclusive  conditions. 
Beale  &  W.  Railroad  Rate  Regulations,  §  1. 

The  only  interest  the  state  can  have  in 
such  contracts  is  that  they  may  not  be 
made  and  persisted  in  to  the  detriment  of 
the  public.  They  are  naade  subject  to  the 
paramount  undertaking  of  the  company, 
and  must  give  way  to  the  public  interest  if 
necessity  requires.  If  at  any  time  the  state, 
acting  through  its  accredited  agency,  puts 
a  burden  upon  a  public  service  corporation 
which  requires  the  use  of  its  surplus  energy, 
it  must  devote  such  energy  to  the  public 
use  and  abandon  its  private  contracts,  for 
they  are  no  longer  mere  incidents  to  the 
undertaking  in  which  the  public  has  no  in- 
terest, but  are  an  encumbrance  upon  a  pub- 
lic service.  A  private  contractor  could  not 
compel  specific  performance  of  his  contract 
as  against  an  intervening  public  right. 
Thus  reasoning,  it  follows  that  inquiry 
into  these  collateral  matters  is  not  essen- 
tial to  the  performance  of  the  public  func- 
tions of  the  respondent.  The  Commission 
insists  that  it  cannot  find  a  basis  for  rate 
making  without  knowing  the  private,  as 
well  as  the  public,  affairs  of  the  appellant. 
Granting  that  the  appellant  is  entitled  to 
a  fair  return  upon  ita  investment  and  the 


680 


WASHINGTON  SUPREME  COURT. 


public  to  a  fair  rate  of  transportation,  to 
hold  that  respondent  could  figure  appellant's 
private  contracts  as  a  basis  for  rate  making 
would,  in  turn,  compel  the  holding  that 
appellant  would  be  entitled  to  take  from  the 
public  enough  to  make  good  its  losses  in  its 
private  enterprises.  The  state  has  no  inter- 
est either  in  appellant's  gains  or  losses  in 
its  private  enterprises.  It  has  not  yet  as- 
sumed to  stand  as  an  inquisitor  or  con- 
servator in  private  business.  The  act  creat- 
ing the  Commission  reflects  no  more  than 
an  intent  to  care  lor  every  right  of  the  pub- 
lic in  BO  far  as  they  relate  to  the  public 
functions  of  a  public  service  corporation. 
It  provided  for  equality  of  service,  a  physi- 
cal valuation,  "the  total  market  value  of 
the  property  of  each  public  service  company 
operating  in  this  state,  ueed  fw  ike  publio 
converUence  within  th€  Biate,"  amd  that  the 
Comi^ission  shall  ^'ascertain  the  probable 
earning  capacity  of  each  public  service  com- 
pany under  the  rates  ntnc  charged  by  such 
companies;"  that  is,  rates  for  service  fall- 
ing within  the  scope  and  intendment  of  the 
law;   for  "rates"  must  be  held  to  mean  a 


charge  to  the  public  for  a  service  opt-n  to 
all  and  upon  the  same  term?,  and  not  a 
consideration  of  a  private  contract  in  which 
the  public  has  no  interest. 

This  holding  makes  it  unnecessary  for 
us  to  inquire  into  the  power  of  the  legis- 
lature to  assume  a  control  over  business  of 
a  private  nature,  or  whether  such  an  act 
being -passed  raises  a  legislative  or  judicial 
question.  It  is  enough  that  the  Public 
Service  Commission  Law  does  not  go  to  that 
extent  in  its  letter,  and  cannot  be  held  to 
have  gone  to  that  extent  by  eonstruction 
without  doing  violence  to  the  mtnifest  pur- 
pose and  spirit  of  the  law. 

Remanded,  with  instructions  t*  deny  the 
writ. 

Morris,  Ch.  J.,  and  Chsdwiek  and  El- 
lis, JJ.,  concur. 

Fullerton,  J.,  concurs  in  the  result. 

Petition  for  rehearing  denied  December  9, 
1916. 


Annotation — ^Power  of  Public  Service  Commission  to  regulate  disposition 

of  surplus  products. 


Diaposltion    of    snrplvs    prodvot    by 
public  serviee  eorporatton. 

Cases  passing  upon  the  disposition  of 
by-products,  such  as  coke,  tar,  and  other 
residuals  produced  in  the  manufacture 
of  artificial  gas,  are  not  included  in  the 
present  note. 

In  State  ex  rbl.  Public  Service  Com- 
mission v.  Spokane  &  I.  E.  R.  Co.  ante, 
675,  it  is  held  that  the  Commission  is  not 
entitled  to  a  disclosure  of  private  con- 
tracts made  by  an  electric  railway  for 
the  utilization  of  its  surplus  power,  for 
consideration  in  fixing  railway  rates.  It 
appeared  that  the  railway  company  gen- 
erated part  of  its  own  electric  energy 
and  bought  some  from  a  power  company. 
It  would  seem  that  if  the  railway  com- 
pany was  obliged  to  maintain  a  com- 
paratively large  plant  upon  which  its 
patrons  were  obliged  to  pay  a  return  to 
take  care  of  peak  loads,  with  the  result 
that  there  was  surplus  electric  energy 
during  off-peak  periods,  that,  as  to  such 
surplus,  it  would  be  the  duty  of  the  rail- 
way company  to  dispose  of  it  to  the  best 
advantage  for  the  benefit  of  its  patrons, 
and  that  the  proceeds  realized  from  the 
sale  thereof  should  be  taken  into  con- 
sideration in  fixing  railway  rates.  Of 
course,  the  disposition  of  electric  energy 
procured  from  other  sources,  or  produced 

through  the  o]>eration  of  excess  machin- 
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ery  upon  which  the  patrons  are  not 
obliged  to  pay  a  return,  is  a  private 
matter  and  of  no  concern  to  the  com- 
pany's patrons. 

Sale  by  private   company   of   snrplaf 
product  to  tbe  public. 

In  Cawker  v.  Meyer  (1911)  147  Wis. 
320,  37  L.R.A.{N.S.)  510,  133  N.  W.  157, 
which  was  an  action  to  restrain  the  Com- 
mission from  enforcing  the  Public  Util- 
ity Law  against  a  building  owner,  it  iras 
held  that  a  building  owner  does  not  come 
within  the  meaning  of  a  statute  consti- 
tuting a  public  utility  everyone  wbo- 
shall  furnish  heat,  light,  or  power, 
either  directlv  or  indirect  Iv,  to  or  lor 
the  public,  by  furnishing  heat,  light,  and 
power  to  his  own  tenant,  and  selling 
surplus  to  three  neighbors.  The  court 
said:  ''It  was  not  the  furnishing  of 
heat,  light,  or  power  to  t-enants.  or.  in- 
cidentally, to  a  few  neighbors,  that  the 
legislature  sought  to  regulate,  but  the 
furnishing  of  those  commoditiesi  to 
the  public;  that  is,  to  whoever  might  re- 
quire the  same.  Wisconsin  River  Im- 
prov.  Go.  V.  Pier  (1908)  137  Wis.  :Wn, 
21  L.B.A,(N.S.)  638, 118  X.  W.  857.  The 
use  to  which  the  plant,  equipment,  or 
some  portion  thereof  is  put  must  be  for 
the  public,  in  order  to  constitute  it  a 
public  utility.     But  whether  or  not  the 
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use  is  for  the  public  does  not  necessarily 
depend  upon  the  number  of  consumers; 
tor  there  may  be  only  one,  and  yet  the 
use  be  for  the  public, — as  where  a  plant 
is  built  and  operated  for  furnishing 
power  to  the  public  generally,  but  for  a 
time  finds  one  consumer  who  uses  it  all. 
If  the  product  of  the  plant  is  intended 
for,  and  open  to  the  use  of,  all  the  mem- 
bers of  the  public  who  may  require  it, 
to  the  extent  of  its  capacity,  the  fact 
that  onlj'  one  or  two  thereof  consume 
the  entire  product  renders  the  plant  none 
the  less  a  public  utility.  On,  the  other 
hand,  a  lauUord  may  furnish  it  to  a 
hundred  tenants,  or,  incidentally,  to  a 
few  neighbors,  without  coming  either 
under  the  letter  or  the  intent  of  the 
law." 

But  in  Boach  v.  M.  O.  Danciger  &  Co. 
(1917;  Mo.)  P.U.R.1917C,  144,  it  was 
held  that  a  manufacturing  company,  al- 
though generating  electricity  primarily 
for  its  own  use  and  selling  only  its  sur- 
plus energ>',  within  a  limited  portion  of 
a  city,  to  customers  over  their  own  wires 
and  polesy  and  although  not  having  a 
franchise  to  operate  as  an  electric  util- 
ity, and  not  using  the  streets  and  pub- 
lie  places  oi  the  city,  was  nevertheless 
an  electric  utility  within  the  meaning 
of  the  Missouri  statutes,  defining  an  elec- 
tric plant  as  including  all  property  used 
in  connection  with  the  generation  of 
electricity  for  light,  heat,  and  power  for 
sale,  so  as  to  subject  it  to  the  jurisdic- 
tion of  the  Public  Service  Conunission 
upon  the  complaint  of  a  consumer  whose 
:jervice  had  been  discontinued. 

In  Sandpoint  Water  &  Light  Co.  v. 
Humbird  Lumber  Co.  (1918;  Idaho) 
P.U.R.191dB.  535,  it  was  held  that  a 
manufacturing  company  could  not  dis- 
pose of  surplus  water  in  territory  served 
by  an  existing  utility  without  securing  a 
certificate  of  public  convenience  and 
necessity  from  the  Public  Utilities  Com- 
mission. The  Commission  said:  '^The 
whole  theory  of  regulated  monopoly  upon 
which  the  Public  Utility  Act  of  Idaho  is 
built,  and  which  was  approved  by  the 
supreme  court  of  the  state  in  Idaho 
Power  &  Light  Co.  v.  Blomquist  (1914) 
26  Idalio,  222,  141  Pac.  1083,  Ann.  Cas. 
ldl6E,  282,  would  be  broken  down  if, 
on  a  pretext  of  surplus  power,  perhaps 
only  surplus  equipment,  a  rival  might 
invade  a  field  occupied  by  a  public  util- 
ity which  was  furnishing  adequate  serv- 
ice at  reasonable  rates,  and  take  from 
it  one,  two,  or  perhaps  more  of  its  best 
patrons,  without  in  any  way  subjecting 
itself  to  the  law  under  which  the  exist- 
ing utility  was  operating;  and  the  pub- 
L.k.A.lftlSC. 


lie  would  ultimately  have  to  bear  the 
burden  of  useless  duplication.  The  Com- 
mission believes  that  the  public  interest 
is  paramount  and  must  be  the  controlling 
factor  in  deciding  this  case." 

In  Sandpoint  Water  &  Light  Co.  v. 
Humbird  Lumber  Co.  (Idaho)  supra, 
where  it  appeared  that  the  water  was  ob- 
tained by  the  company  through  the  oper- 
ation of  stand-by  pumping  equipment 
installed  to  provide  adequate  fire  protec- 
tion for  its  own  property,  the  Commis- 
sion distinguished  Stxte  bx  rel.  Public 
Sbbvice  Coumission  v.  Spokane  &  L  E. 
R.  Co.  the  reported  case,  by  pointing  out 
that  the  himber  company's  water  was 
procured  through  the  operation  of  ex- 
cess machinery.  The  Commission  said: 
**The  lumber  company  claims  to  have  a 
surplus  of  water  beyond  its  own  needs, 
and  relies  on  the  decision  of  the  supreme 
court  of  Washington  in  State  ex  rel. 
Public  Service  Coauiissiok  v.  Spokane 
&  I.  £.  R.  Co.  to  sustain  its  hght  to  dis- 
pose of  sueh  surplus  without  thereby 
becoming  a  public  utility;  but  an  exami- 
nation of  the  facts  and  conditions  con- 
nected with  the  lumber  company's  water 
supply  shows  that  it  has  only  surplus 
machinery  and  equipment,  and  not  a  sur- 
plus of  water.  In  the  Washington  case, 
supra,  the  surplus  consisted  of  electrical 
energy  actually  and  necessarily  generat- 
ed to  enable  the  railroad  to  supply  its 
own  needs,  and  the  company  was  per- 
mitted to  sell  this  surplus  temporarily 
until  such  times  as  it  should  require  it 
for  its  own  use,  without  being  required 
to  account  for  the  proceeds  to  the  Public 
Service  Commission.  In  this  case  the 
lumber  company,  in  order  to  provide  it- 
self with  adequate  fire  protection,  in- 
stalled pumps  of  larger  capacity  than 
are  needed  for  the  ordinary  demands  of 
its  mills  and  yards,  but  to  supply  the 
railway  company  requires  special  serv- 
ice independent  of  any  service  or  need 
of  the  lumber  company.  The  electric 
pumps  are  automatically  started  in  re- 
sponse to  the  needs  of  the  railway  com- 
pany, and  there  is  no  reciprocal  service 
on  the  part  of  the  railway  company,  the 
pipes  leading  to  its  tanks  being  provided 
with  check  valves,  so  that  water  once 
delivered  into  said  tanks  cannot  return 
to  the  system  of  the  lumber  company." 

For  discussion  of  cases  passing  upon 
the  effect  of  rendl^ring  incidental  serv- 
ice to  members  of  the  public  to  make 
corporation,  otherwise  private,  a  public 
utility,  see  annotation  to  Wingrove  v. 
Public  Service  Commission,  L.R.A. 
1918A,  213. 
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MisoeUaneoiu. 

Although  not  strictly  within  the  scope 
of  the  present  note,  Citizens  Electric 
Illuminating  Co.  v.  Lackawanna  &  W. 
Valley  R.  Co.  (1916)  255  Pa.  176,  99  Atl. 
465,  is  of  interest  in  this  connection.  In 
this  case  an  electric  railroad  company 
was  enjoined  from  furnishing  electricity 
for  power  purposes  through  the  opera- 
tion of  excess  generating  machinery  at 
the  suit  of  an  electric  company  chartered 
to  furnish  such  service  in  that  territory 
upon  the  ground  that  the  railroad  com- 
pany was  exceeding  its  corporate  powers 
in  furnishing  electric  power  service. 
The  court  said:  "The  right  of  a  corpo- 
ration to  sell  and  dispose  of  surplus  ma- 


terial on  hand,  not  required  in  the  con- 
duct of  its  chartered  business,  is  not 
questioned.  The  attempted  analogy-  be- 
tween the  cases  cited  by  appellant's 
counsel  and  the  present  one  fails  right 
here.  It  is  a  mistake  to  speak  of  the 
electric  current  that  appellant  proposes 
to  sell  to  the  coal  company  as  surplus 
current  that  the  company  has  on  hand 
and  for  which  it  has  no  use.  That  current 
has  never  been  developed,  and  can  be  de- 
veloped only  as  appellant  employs  its 
surplus  machinery  to  that  end.  It  is  the 
machinery  that  constitutes  the  surplus, 
and  not  the  electric  current." 

A.  L.  R. 


KENTUCKY  COURT  OF  APPEAIjS. 

JAMES    W.    McMILLIN,    Admr.    etc.,    of 
Eugene  McMillin,  Deceased,  Appt., 

V. 

BOURBON  STOCKYARDS  COMPANY. 

(—  Ky.  — ,  200  S.  W.  328.) 

Negligence  ^  care  to  protect  premises 
from  boys. 

A  btockyard  company  which  maintains 
about  its  cattle  dip  fences  reasonably  suffi- 
cient to  keep  out  intruders,  and  which 
drives  boys  off  the  premises  whenever  they 
are  seen  there,  is  not  liable  for  the  death 
of  a  boy  who  falls  into  the  dip  after  going 
alon^  an  alley  and  finding  an  open  gate 
leading  to  the  dip. 
For  other  cases,  see  Negligencey  I.  c,  2,  6, 

in  nig.  1-52  N.  8. 

(February  6,  1918.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the   Court   of   Common   Pleas   Branch, 
Third   Division,   of   the    Circuit   Court   for 
Jefferson  County  in  favor  of  defendant,  in 
an  action  brought  to  recover  damages  for 
the  death  of  plain  tiff  *s  son,  alleged  to  have 
been    caused    by    defendant's    failure    suffi- 
ciently to  protect  its  premises  from  intru- 
sion by  children.     Affirmed.  I 
The  facts  are  stated  in  the  opinion. 
Mr.  Charles  Reisch,  for  appellant: 
The  owner  of  premises  upon  which  there 
is  something  dangerous   and   at  the   same 
time  attractive  to  children  of  tender  years, 
who  knows  that  the  place  is,  or  because  of 


its  location  is  likely  to  be,  frequented  by 
them,  owes  a  duty  to  exercise  care  to  so 
safeguard  it  as  to  prevent  their  injury. 

BraiiBom  v.  Labrot,  81  Ky.  638,  50  Am. 
Rep.  193;  Mayfield  Water  &  Light  Co.  v. 
Webb,   129  Ky.  395,   18  L.R.A.(N.S.)    179, 

130  Am.  St.  Rep.  469,  111  S.  W.  712; 
Tliompson  V.  Cumberland  Teleph.  &  Tdcg. 
Co.  138  Ky.  109,  127  8.  W.  531;  Kisler  v. 
Kentucky  Distilleries  &  Warehouse  Co.  — 
Ky.  — ,  112  S.  W.  913;  Hermes  v.  Hatfield 
Coal  Co.  134  Ky.  300,  23  L.R.A.(N.S.)  724, 

120  S.  W.  351;  Lyttle  v.  Harlan  Town 
Coal  Co.  167  Ky.  346,  180  S.  W.  519;  Union 
P.  R.  Co.  V.  McDonald,  162  U.  S.  262.  38  L. 
ed.  434,  14  Sup.  Ct.  Rep.  619;  Indian  Rm. 
Co.  V.  Mobley,  134  Ky.  822,  24  L.R.A.(X.S.' 
497,  121  S.  W.  657;  Miller  v.  Chandler,  16S 
Ky.  606,  182  S.  W.  833;  19  Cyc.  5;  Osborn 
V.  Atchison,  T.  &  S.  F.  R.  Co.*86  Kan.  440. 

121  Pac.  364;  Hogan  v.  Houston  Belt  & 
Terminal  R.  Co.  —  Tex.  Civ.  App.  — ,  148 
S.  W.  1166;  Indianapolis  v.  Williams.  58 
Ind.  App.  447,  108  N.  E.  387;  Thompson  v. 
Alexander  City  Cotton  Mills,  190  Ala.  184, 
67  So.  407,  Ann.  Cas.  191 7A,  721:  Sioux 
City  &  P.  R.  Co.  V.  Stout,  17  Wall.  657.  21 
L.  ed.  746 ;  Alabama  G.  S.  R.  Co.  v.  Crocker, 

131  Ala.  585,  31  So.  561;  Coeur  d'Alene 
Lumber  Co.  v.  Thompson,  L.R.A.1P15A,  731. 
131  C.  C.  A.  316,  215  Fed.  8;  Shawnee  y. 
Cheek,  41  Okla.  227,  51  L.R.A.(y.S.)  672, 
137  Pac.  724,  Ann.  Cas.  1915C,  290;  Thorap. 
Neg.  §  1020;  Carter  Coal  Co.  v.  Smith,  173 
Ky.  843,  191  S.  W.  031. 

Mr.  Samuel  Trusty  also  for  appellant 


Note.  —  The  duty  of  a  property  owner  to 
a  trespassing  child  is  discussed  in  the  note 
to  Walsh  V.  Pittsburgh  R.  Co.  32  L.R.A. 
(N.S.)  659. 

The  doctrine  of  attractive  nuisance,  or 
the  "turntable  doctrine,"  as  it  is  sometimes 
called,  is  treated  at  length  in  the  note  to 
Cahill  v.  Stone,  19  L.R.A. (N.S.)  1094.  Many 
L.K.A.1918C. 


specific  and  concrete  applications  of  the  lat- 
ter doctrine  are  considered  in  notes  cite<i  in 
the  L.R.A.  Indexes  under  the  title,  "Negli- 
gence," subtitles,  "Children — Dangerous  at- 
tractions; turntables."  The  L.R.A.  Dige&tft 
should  also  be  consulted  under  the  title 
"Negligence"  for  later  cases  on  tlus  point. 
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Messrs.  Humphrey,  Mlddleton,  & 
Humphrey  and  Ijonis  Seelbach,  Jr.,  for 

appellee : 

The  case  at  bar  is  not  one  for  the  appli- 
cation of  the  attractive  nuisance  doctrine. 

1  Thomp.  Neg.  §§  946,  968,  1024 ;  Lackat 
r.  Lutz,  94  Ky.  287,  22  S.  W.  218;  Reeves  v. 
French,  20  Ky.  L.  Rep.  220,  45  S.  W.  771,  46 
S.  W.  217,  4  Am.  Neg.  Rep.  165;  Wells  v. 
Duncan  Coal  Co.  157  Ky.  196,  162  S.  W. 
821;  Branham  v.  Buckley,  158  Ky.  848,  166 
S.  W.  618,  Ann.  Cas.  1915D,  861 ;  Mayfield 
Water  &  I^ight  Co.  v.  Webb,  129  Ky.  395, 
18  L.R.A.(N.S.)  179,  130  Am.  St.  Rep.  469, 
111  S.  W.  712;  Lyttle  v.  Harlan  Town  Coal 
Co.  167  Ky.  345,  180  S.  W.  619;  Schauf  v. 
Paducah,  106  Ky.  228,  90  Am.  St.  Rep.  220, 
50  S.  W.  42,  6  Am.  Neg.  Rep.  78;  Thompson 
V.  Cumberland  Teleph.  &  Teleg.  Co.  188  Ky. 
109,  127  S.  W.  681;  Hermes  v.  Hatfield  Coal 
Co.  134  Ky.  300,  23  L.R.A.(N.S.)  724,  120 
S.  W.  351 ;  Kisler  v.  Kentucky  Distillers  & 
Warehouse  Co.  —  Ky.  — ,  112  S.  W.  913; 
Coon  V.  Kentucky  ft  I.  Terminal  R.  Co.  163 
Ky.  223,  L.R.A,1915D,  160,  178  S.  W.  325; 
29  Gyc.  464;  Cahill  v.  £.  B.  &  A.  L.  Stone 
4  Co.  19  L.R.A.(N.S.)  1094,  note;  Thomp- 
son V.  Illinois  C.  R.  Co.  47  L.R.A.(N.S.) 
1101,  note;  Miller  v.  Chandler,  168  Ky.  301, 
173  S.  W.  779. 

Under  the  attractive  nuisance  doctrine, 
liability  of  the  owner  or  occupier  of  the 
land  is  based  on  negligence. 

1  Thomp.  Neg.  §  1024;  Bransom  v.  Lab- 
rot  81  Ky.  638,  50  Am.  Rep.  193;  Lyttle 
V.  Harlan  Town  Coal  Co.  167  Ky.  345,  180 
S.  W.  519;  Miller  v.  Chandler,  168  Ky.  606, 
182  S.  W.  838. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

In  the  southwest  comer  of  the  Bourbon 
Stockyards  at  Louisville  the  stockyard  com- 
pany maintained  quarantine  pens  in  which 
were  put  cattle  suspected  of  being  diseased. 
On  one  side  of  these  quarantine  pens  there 
was  what  is  known  as  a  cattle  dip,  consist- 
ing of  a  concrete  trough  about  40  feet  long, 
3i  feet  wide,  and  placed  below  the  level 
of  the  ground.  This  trough  was  filled  with 
a  solution  composed  of  water  and  other  in- 
gredients prescribed  by  the  government,  and 
cattle  with  tick  and  perhaps  other  diseases 
would  be  driven  into  this  concrete  trough 
and  through  the  solution  it  contained, 
which,  in  places,  was  deep  enough  to  sub- 
merge the  cattle  and  cause  them  to  swim. 
These  quarantine  pens  were  inclosed  by  a 
solid  fence,  and  the  cattle  dip  was  also  in- 
closed by  a  separate  slat  fence.  On  one  side 
of  the  pens  there  was  an  alley  between 
Market  and  Jefferson  streets,  whicli  passed 
directly  into  the  stockyards.  In  this  alley 
there  was  a  gate  leading  into  what  was 
L.R.A.1918C. 


called  a  runway  inside  the  quarantine  pens, 
and  another  gate  leading  from  this  runway 
into  the  ground  where  the  cattle  dip  was 
located.  These  gates,  which  were  usually 
closed,  were  at  times  left  open,  so  that  boys 
who  found  their  way  into  the  alley,  as  they 
could  do  from  the  street  on  which  it  opened, 
could  then  go  into  the  quarantine  pens  and 
into  that  part  of  the  pens  in  which  the  cat- 
tle dip  was  located  by  going  through  the 
gates  before  mentioned,  if  they  were  open, 
or  by  climbing  over  them  or  the  surround- 
ing fences,  if  the  gates  were  closed;  and  it 
is  shown  that  a  number  of  boys  in  the  neigh- 
borhood were  in  the  habit  of  playing  from 
time  to  time  in  the  stockyard  premises,  as 
well  as  in  the  quarantine  pens,  and  about 
where  the  cattle  dip  was  located. 

In  October,  1914,  Eugene  McMlllin,  a  lit- 
tle boy  about  six  years  old,  in  company 
with  Prank  Shipman,  another  little  boy 
about  the  same  age,  went  through  the  alley, 
and,  finding  the  gates  open,  they  went  into 
the  quarantine  pens  and  were  playing  about 
the  cattle  dip.  After  getting  to  the  cattle 
dip  one  of  them  stood  on  one  of  the  con- 
crete walls  that  had  been  made  on  each  side 
of  the  dip,  while  the  other  got  on  the  oppo- 
site wall,  and  here  they  were  playing  by 
pitching  a  toy  gun  across  the  dip  from  one 
to  the  other.  While  so  engaged  the  gun  fell 
into  the  dip,  and  Eugene  McMillin,  in  an 
effort  to  get  it,  also  fell  into  the  dip,  and 
soon  afterwards  died  from  the  effects  of  the 
poisonous  water  which  he  swallowed.  Sub- 
sequently this  suit  was  brought  by  his  ad- 
ministrator to  recover  damages  for  his  deatli 
upon  the  ground  that  the  cattle  dip  was  an 
attractive  place  for  children,  and  not  suffi- 
ciently protected,  and  after  the  conclusion 
of  the  evidence  in  his  behalf,  the  trial  court 
took  the  case  from  the  jury,  and  the  ad- 
ministrator appeals. 

There  is  evidence  by  a  number  of  boys 
from  eight  to  fifteen  years  old  that  they 
played  in  the  stockyards,  the  quarantine 
pens,  and  about  the  dip  many  times;  that 
sometimes  they  would  go  on  the  premises 
by  climbing  over  the  gates  or  the  fences,  and 
at  other  times  the  gates  would  be  open  and 
they  would  go  through  that  way.  It  also 
appears  from  the  evidence  that  wht^nevor 
the  superintendent  or  any  of  the  employees 
of  the  stockyard  saw  the  boys,  they  would 
run  them  out,  but  at  times  they  would  play 
about  the  premises  for  some  little  while  be- 
fore being  observed  by  the  stockyard  people. 

As  illustrating  the  efforts  made  to  keep 
boys  out  and  the  ways  in  which  they  got  in, 
we  may  refer  briefly  to  the  evidence.  Arch 
Burch,  superintendent  of  the  s?tockyards 
company,  introduced  as  a  witness  for  the 
plaintiff,  said  that  there  was  an  alley  on  i  ] 
the  north  side  of  the  pen  leading  from  Wen-  * 
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zell  street  into  the  stockyard;  that  there 
was  a  big  gate  at  the  end  of  the  alley  in 
the  btoc'kyard  and  also  a  smaller  gate 
through  which  people  could  go;  that  he  had 
))een  in  charge  of  the  stockyards  for  a  num- 
ber of  years,  and  had  seen  children  playing 
in  the  grounds,  but  they  were  always  run 
out  when  discovered;  that  in  order  to  get 
to  their  dipping  pens  from  the  alley  a  per- 
son had  to  go  through  two  gates.  Thomas 
Lawaou,  an  employee  of  the  company,  said 
that  he  had  i»een  boys  in  the  quarantine  pens 
frequently,  and  always  ran  them  out;  that 
he  had  instructions  to  do  so  from  Mr. 
Burch,  the  superintendent,  and  did  the  best 
he  could  to  keep  them  out  although  it  was 
right  difficult  to  do  it;  that  it  was  the 
practice  to  keep  the  gates  closed'  and  fas- 
tened. Jeff  Darringer,  another  employee  of 
the  company,  introduced  by  the  plaintiff, 
said  that  whenever  they  saw  boys  in  there 
they  had  orders  to  and  did  run  them  out. 
Birdie  Hall,  who  lived  in  a  house  a  couple 
of  hundred  feet  from  the  quarantine  pens, 
said  she  had  seen  boys  playing  in  the 
pounds  many  times ;  that  she  saw  these  two 
little  boys  go  into  the  quarantine  pens  on 
the  day  Eugene  McMillin  lost  his  life;  that 
when  they  went  in  the  gate  leading  from 
the  alley  into  the  pens  was  open,  and  they 
went  through  the  gate. 

On  this  evidence  the  argument  is  made 
that  as  the  quarantine  pens  and  stockyard 
premises  were  attractive  places  for  children 
to  play  in,  and  the  cattle  dip  a  dangerous 
place,  the  stockyard  company  was  under  a 
duty  to  so  inclose  and  protect  the  cattle  dip 
as  to  prevont  children  from  playing  about 
it,  and  thereby  putting  their  lives  in  peril. 

We  have  written  a  number  of  cases  on  the 
subject  of  the  duty  of  the  owners  of  attrac- 
tive and  dangerous  premises  to  protect  them 
from  trespassing  children,  and  have  extend- 
ed what  is  known  a»  the  attractive  nuisance 
doctrine  possibly  farther  than,  and  certain- 
ly as  far  as,  any  other  court  whose  opinions 
have  come  under  our  observation;  but  we 
do  not  think  the  principle  announced  in 
Bransoni  v.  Labrot,  81  Ky.  638,  50  Am.  Rep. 
193:  Lyttle  v.  Harlan  Town  Coal  Co.  167 
Ky.  34.5, 180  S.  W.  519;  and  Miller  v.  Chand- 
ler, 168  Ky.  606,  182  S.  W.  833,  can  be  ap- 
plied to  the  facts  of  this  case.  The  cattle 
dip  into  which  this  little  boy  unfortunately 
fell  was  on  the  private  premises  of  the  com- 
pany, inclosed  not  only  by  one  but  by  two 
fences,  reasonably  sufficient  to  keep  out  in- 
truders. 

It  is  true  that  there  was  a  gate  leading 
from  the  alley  into  the  runway,  separated 
from  the  dip  by  a  solid  fence,  and  at  each 
end  of  this  runway  there  was  a  gate  leading 
into  the  place  where  tlie  dip  was  located; 
and  there  wa>  some  evidence  that  one  or 
J..K.A.l!nHC. 


perhaps  both  of  these  gates  were  open  at  the 
time  these  children  went  from  the  runwav 

• 

into  the  inclosure  where  the  dip  was  located. 
But  we  think  that  when  the  owner  of  pri- 
vate premises,  although  there  may  be  on 
these  premises  a  dangerous  piaoe  attractive 
to  children,  has  his  premises  inclosed 
by  a  fence  so  constructed  as  to  reasonably 
prevent  children  from  climbing  over  it,  he 
is  not  to  be  held  liable  for  accidents  that 
happen  to  trespassing  children  who  find  a 
roundabout  way  to  get  into  the  premises, 
and  then  happen  to  find  a  gate  that  is  open 
and  through  which  they  go  to  the  place  of 
danger.  As  said  by  the  lower  court  in  a 
brief  opinion,  the  evidence  in  this  case 
"further  shows  that  practically  the  only 
dangerous  place  that  has  been  made  known 
here  is  the  cattle  dip;  and  it  further  shows 
that  the  dip  was  surrounded  on  all  sides 
witli  a  fence  and  beyond  that  by  other  fences 
around  the  cattle  sheds.  Now  it  seems  to 
me  that  when  a  man  protects  bis  property  in 
that  way,  he  has  exercised  in  full  the  duty 
which  the  law  imposed  upon  him  in  exercis- 
ing ordinary  care  to  protect  them  from  in- 
trusion, and  if,  notwithstanding  his  protec- 
tion, people  go  in  there  and  get  injured, 
they  assume  the  risk,  and  not  he.  To  hold 
otherwise  would  be,  it  seems  to  me,  to  say 
that  a  man  using  property  in  a  large  city 
for  manufacturing  purposes,  or  using  dan- 
gerous machinery  of  any  kind,  or  having  ap- 
pliances from  which  danger  might  be  in- 
curred by  people  coming  in  contact  with 
them,  would  be  absolutely  powerless  to 
protect  himself. 

Everybody  who  has  any  acquaintance  with 
the  habits  of  children  knows  how  difificult 
it  is  to  keep  them  out  of  inclosures  inside 
of  which  there  are  sui  table  playgrounds,  or 
indeed  any  kind  of  ground  on  which  children 
can  run  and  romp,  or  where  there  are  thm^ 
that  are  attractive  to  children.  And  so  the 
law,  in  its  tender  regard  for  the  safety  of 
children,  and  in  an  effort  to  protect  them 
from  being  hurt  by  the  dangerous  places,  ap- 
pliances, and  machinery  of  one  kind  and  an- 
other that  may  be  found  in  premises  where 
children  are  in  the  habit  of  going,  or  where 
they  might  be  attracted  to  go,  puts  on  the 
owner  of  such  premises  a  duty  that  he  does 
not  owe  to  adults.  But  this  duty  does  not 
go  to  the  extent  of  making  the  owner  an  in- 
surer of  the  safety  of  trespassing  childreu. 
It  only  requires  him  to  take  reasonable  pre- 
cautions for  their  safety,  and  among  these 
precautions  are  the  duty  of  warning  and 
notice  as  well  as  the  duty,  in  some  instances 
of  protecting  by  barriers,  and  especially  are 
these  last  precautionary  measures  required 
at  places  where  children  are  permitted  witb- 
out  objection  to  go  and  play.  But  the  owner 
need  not  keep  gates  that  are  on  his  inclosed 
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premises  continually  locked,  and  need  not 
build  his  fence  so  high  that  no  person  can 
climb  over  it;  nor  is  he  required  to  hare 
servants  continually  on  the  lookout  for 
trespassing  children.  He  need  only  exercise 
reasonable  care,  considering  all  of  the  sur- 
rounding conditions  and  circumstances,  to 
prevent  trespassing  children  from  being  hurt 
by  the  dangerous  things  he  may  have  about 
his  premises,  and  this  we  think  the  stock- 
yard company  did. 

In  cases   like  this  it  is  very  often  dif- 
ficult to  draw  with  precision  or  clearness  the 


lino  between  the  cases  holding  the  owner  of 
the  premises  liable  and  the  cases  holding 
him  not  liable,  but  we  think  this  case  must 
be  put  with  the  cases  of  Thompson  v.  Cum- 
berland Teleph.  &  Teleg.  Co.  138  Ky.  109, 
127  S.  W.  531 ;  Hermes  v.  Hatfiold  Coal  Co. 
134  Ky.  300,  23  L.R.A.(X.S.)  724,  120  S. 
W.  351;  and  Mayfield  Water  &  Light  Co. 
V.  Webb,  129  Ky.  395,  33  Ky.  L.  Rep.  909, 
18  L.R.A.(N.8.)  179,  130  Am.  St.  Rep.  469, 
111  S.  W.  712,  and  the  judgment  of  the 
lower  court  is  affirmed. 


ORBGON   SUPREME!  COURT. 
(Department  No.  2.) 

COUNTY  OF  MULTNOMAH,  FOR  USE  OF 
L.  H.  McMAHAN,  Appt., 

V. 

UNITED    STATES    FIDELITY   &    GUAR- 
ANTY COMPANY  et  al.,  Respts. 

(—  Or.  — ,  170  Pac.  625.) 

Bond  —  contractor  -*  recovery  for  rent 
of  engine. 

Under  a  statutory  bond  by  one  contract- 
ing with  a  county  for  the  improvement  of 
a  highway,  conditioned  to  pay  all  persons 
supplying  labor  or  materials  for  the  prose 
cation  of  the  work,  recovery  may  be  had  for 
the  rent  of  a  road  engine  hired  by  a  sub- 
contractor 1^  use  on  the  job. 
For  other  oo^es,  see  BoniB,  IL  a,  in  Dig, 

1-52  N.  8. 

(January  22,  1918.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Multnomah  Coun- 
ty sustaining  demurrers  to  and  dismissing 
a  suit  upon  a  contract  and  bond,  for  the  re- 
r-oTery  of  rent  for  the  use  of  a  road  engine. 
Reversed. 

Statement  by  Bean,  J.: 

This  is  an  action  by  the  county  of  Multno- 
mah for  the  use  and  benfit  of  L.  H.  Mc- 
Mahan  upon  a  contract  and  bond  executed 
by  the  Pacific  Bridge  Company,  a  corpora- 
tion, and  its  surety.  The  complaint  alleges, 
in  substance,  the  following  facts : 

On  June  21,  1915,  Multnomah  county  en- 


tered into  a  contract  with  the  defendant 
Pacific  Bridge  Company  for  the  improve- 
ment of  a  portion  of  Columbia  River  high- 
way, namely,  section  D,  from  the  east  end  of 
Oneonta  bridge  to  the  easterly  line  of  the 
county.  The  contract  and  bond  are  set  out 
in  the  complaint  as  exhibits.  By  the  ma- 
terial provisions  of  the  contract  the  eon- 
Htruction  company  specifically  agreed  "to 
furnish  all  material,  tools,  and  equipment 
and  all  labor  necessary  to  complete  the 
above-described  work,  strictly  in  accordance 
with  said  plans,  specifications,  and  schedule 
of  rates,"  and  before  the  contract  becajue 
effective  to  furnish  the  county  with  a  bond 
providing  for  the  faithful  performance  of 
the  agreement.  .  The  contractor  agreed  "to 
promptly,  as  due,  make  payments  to  all  per- 
sons  supplying"  him  with  labor  or  material 
for  the  prosecution  of  the  work  provided  for. 
Provision  was  made  granting  a  right  of  ac- 
tion to  persons  furnishing  material,  labor^ 
and  supplies  to  the  contract  company  who 
were  not  paid,  as  follows:  *'The  contractor 
further  agrees  that  any  person  who  supplied 
labor  or  material  for  the  prosecution  of  any 
work  provided  for  under  this  contract  ia 
hereby  authorized  to  institute  an  aotion. 
against  said  contractor  or  his  sureties  on. 
his  own  relation  in  the  name  of  the  county » 
and  to  prosecute  the  same  to  final  judgment' 
for  his  own  use  and  benefit.  The  contractor i 
further  agrees  that  all  the  provisions  of  tlie 
laws  of  the  state  of  Oregon,  applicable  to 
the  protection  of  subcontractors,  material- 
men, and  laborers  engaged  in  carrying  out' 
the  terms  of  this  contract,  are  hereby  made 


Xote.  —  The  nature  of  labor  or  materials 
which  will  support  an  action  upon  a  eon- 
tractor's  bond  is  discussed  in  the  notes  to 
Standard  Boiler  Works  v.  National  Surety 
Co.  43  L.RJ8l.(N.8.)  162,  and  United  States 
Rubber  Co.  v.  Washington  Engineering  Co. 
L.K.A.1915F,  951 ;  and  see  later  cases,  Na- 
tional Surety  Co.  v.  United  States,  L.R.A. 
J317A,  336;  Southern  Suretv  Co.  v.  Mu- 
nicipal Excavator  Co.  L.R.A.1917B,  558; 
and  Wisconsin  Brick  Co.  v.  National  Suretv 
Co,  L..R.A.1917C,  912. 
L.ll.A.VJlHC. 


For  analogous  questions  as  to  mechanics* 
liens,  see  L.R.A.  Indexes,  under  the  title,. 
"Mechanics'  Liens,"  subtitle,  "For  what 
work  or  materials;"  and  see  e^peciallv  notes 
in  36  L.R.A.(N.S.)  866:  51  L.R.A.*^(N.S.) 
1040;  and  L.R.A.1915E,  986,  on  mechanics'" 
lien  for  materials  wholly  or  partially  con-^ 
sumed  in  process  of  work,  but  not  bec<miin^ 
a  part  of  the  structure. 
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a  part  of  this  contract,  whether  expressly 
iDcorporated  herein  or  not." 

The  construction  company  filed  a  bond 
with  the  county  in  accordance  with  the  con- 
tract and  §  0266,  L.  O.  L.,  with  the  defend- 
ant United  States  Fidelity  &  Guaranty 
Company  as  surety.  After  reciting  the  con- 
tract  between  Multnomali  county  and  the 
Pacific  Bridge  Company,  the  bond  provides : 
"Now,  therefore,  if  the  said  principal  here- 
in ..  .  shall  faithfully  and  truly  ob- 
serve and  comply  with  the  terms,  conditions, 
and  provsions  of  the  said  contract,  in  all  re- 
spects, and  shall  well  and  truly  and  fully 
do  and  perform  all  and  singular  the  cove- 
nants, conditions,  guaranties,  matters,  and 
things  by  it  agreed,  covenanted,  and  under- 
taken to  be  performed  under  said  contract, 
plans,  and  specifications,  upon  the  terms 
proposed   therein,  and   shall   in- 

demnify and  save  harmless  the  county  of 
Multnomah,  .  .  .  and  shall  promptly 
pay  all  laborers,  mechanics,  subcontractors, 
and  materialmen,  and  all  persons  who  shall 
supply  such  laborers,  mechanics,  or  subcon- 
tractors with  materials,  supplies,  or  pro- 
visions for  carrying  on  such  work,  all  just 
debts,  dues,  and  demands  incurred  in  the 
performance  of  such  work,  .  .  .  then 
this  obligation  to  be  void;  otherwise  to  re- 
main in  full  force  and  effect." 

It  will   be   seen   that  the   contract   and 
bond  embraced  all  the  conditions  mentioned 
in  the  statute,  and  some  specifications  in 
,  excess  of  the  statutory  requirements. 

After  setting  forth  the  organization  of  the 
county,  the  incorporation  of  the  construction 
company  and  the  United  States  Fidelity  & 
Guaranty  Company,  and  the  contract  and 
bond,  plaintiff's  complaint  proceeds  to  allege 
as   follows:     The  Pacific   Bridge   Company 
commenced  tlie  construction  of  the  improve- 
ment, and  during  the  course  thereof  entered 
'  into  an  agreement  with  the  defendant  T.  A. 
Sweeney  for  the  grading  of  the  highway.    In 
performing  this  work  he  used  a  caterpillar 
engine  which  he  hired  from  L.  H.  McMahan, 
whom  he  promised  and  agreed  to  pay  the 
sum  of  $10  per  day  for  the  use  thereof.    Be- 
tween June  21,  1915,  and  October  24th  of 
that  year  Sweeney  had  the  use  of  the  cater- 
pillar engine  for  work  on  the  improvement 
for  a  period  of  sixty-four  days,  making  an 
aggr^ate  total  of  $640  due  therefor,  no  part 
of  which  has  been  paid  except  $10  and  $210 
expended  in  making  renewals  and  repairs  on 
the  engine,  leaving  a  balance  of  $420  unpaid. 
Prior  to  the  commencement  of  the  action  L. 
H.  McMahan  made  application  to  the  county 
of  Multnomah  by  affidavit  for   a  certified 
copy  of  the  bond  and  contract  of  the  defend- 
ant Pacific  Bridge  Company  and  was  fur- 
nished the  same.    The  defendants  filed  sepa- 
rate demurrers  to  the  complaint  upon  the 
L.R.A.1918C. 


ground  that  that  pleading  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  demurrer  of  defendant  T.  A. 
Sweeney  was  on  the  further  ground  that 
there  is  no  basis  for  the  contractual  relation 
set  forth  in  the  complaint  between  himself 
and  the  plaintiff.  The  respective  demurrers 
were  sustained  by  the  court,  and  plaintiff 
having  refused  to  plead  further,  judgment 
was  entered  in  favor  of  the  several  defend- 
ants.   Plaintiff  appeals. 

Messrs.  Wllliain  P.  Lord  and  Arthur 
I.  Moulton  for  appellant. 

Messrs.  Clark,  Skulason,  Sk  Clark,  for 

respondent  companies: 

Stipulated  rental  for  the  use  of  a  cater- 
pillar engine  is  neither  labor  nor  material 
as  the  words  are  commonly  construed,  or  as 
they  are  used  in  the  legislation  upon  which 
plaintiff  relies. 

Allen  V.  Elwert,  29  Or.  428,  44  Pac.  823. 
48  Pac.  54 ;  McKinnon  v.  Red  River  Lumber 
Co.  119  Minn.  479,  42  L.R.A.(N.S.)  872, 138 
N.  W.  78;  Potter  Mfg.  Co.  v.  A.  B.  Meyer 
&  Co.  171  Ind.  513,  131  Am.  St.  Rep.  267, 
86  N.  E.  837;  Tpoy  Public  Works  v.  Yonk- 
ers,  207  N.  Y.  81,  44  L.R.A.(N.S.)  311,  100 
X.  E.  700;  McAuliffe  v.  Jorgenson,  107  Wis. 
132,  82  N.  W.  706;  Wood,  C.  &  Co.  v.  El 
Dorado  Lumber  Co.  153  Cal.  230,  16  L.R.A. 
(X.S.)  585,  126  Am.  St.  Rep.  80,  94  Pac. 
877,  15  Ann.  Cas.  382;  Hall  ▼.  Gowen,  51 
Wash.  295,  98  Pae.  670;  &ilberi  Hunt  Co. 
V.  Parry,  59  Wash.  647,  110  Pae.  541,  Ann. 
Cas.  1912B,  225;  Essency  ▼.  Essency,  10 
Wash.  375,  38  Pac.  1130. 

Plaintiff  cannot  treat  the  bond  involved 
here  as  a  common-law  obligation,  and  main- 
tain this  suit  upon  such  theory. 

Portland  v.  Kew  England  Casualty  Co.  78 
Or.  195,  152  Pac.  253;  People  v.  Meftropoli 
tan  Surety  Co.  211  N.  Y.  107,  105  N.  E. 
99;  Parker  v.  Jeffery,  26  Or.  187,  37  Pac. 
712;  Brower  &  T.  Lumber  Co.  v.  Miller.  28 
Or.  565,  52  Am.  St  Rep.  807,  43  Pac  65d. 

Mr.  Thomas  Maunlx  for  respondent 
Sweeney. 

Bean,  J.,  delivered  the  opinion  of  the 
court : 

In  1903  (Laws  1903,  p.  256;  L.  0.  L. 
§  6266 ) ,  the  legislature  enacted  the  follow- 
ing: "Hereafter  any  person  or  person?, 
firm,  or  corporation,  entering  into  a  formal 
contract  with  the  state  of  Oregon,  or  any 
municipality,  county,  or  school  distxici 
witliin  said  state,  for  the  construction  of 
any  buildings.  Or  the  prosecution  and  com- 
pletion of  any  work,  or  for  repairs  upon  any 
building  or  work,  shall  be  required  before 
commencing  such  work,  to  execute  the  usual 
penal  bond  with  good  and  sufficient  sureties, 
with  the  additional  obligations  that  ^ucli 
contractor   or   contractors    shall    promptly 
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make  payments  to  all  personB  supplying  him 
or  them  labor  or  materials  for  any  proaecu* 
tion  of  the  work  proyided  for  in  such  con- 
tracts." 

The  act  provides  that  any  person  or  per- 
sons who  so  furnish  labor  or  material  may 
obtam  a  copy  of  the  contract  and  bond,  and 
that  such  person  "shall  have  a  right  of  ac- 
tion, and  shall  be  authorized  to  bring  suit 
in  the  name  of  the  state  of  Oregon,  or  any 
county,  municipality,  or  school  district  with- 
in sneh  state  for  his  or  their  use  and  bene- 
fit against  said  contractor  and  sureties." 
Tliis  act  was  amended  in  1913,  but  not  so  as 
to  change  the  provisions  above  referred  to. 

The  position  taken  by  the  defendants  is 
that  the  payment  for  the  use  of  the  cater- 
pillar engine  is  not  provided  for  in  the  con- 
tract and  bond  under  the  terms  of  the  stat- 
ute.   In  the  expression  ol  the  statute  it  is 
quite  likeiy  that  the  lawmakers,  to  a  certain 
extent,  had  in  contemplaticm  the  various 
lien  statutes  providing  for  liens  on  build- 
ings and  other  property,  both  real  and  per* 
oonal,  for  labor  and  materials.     Howevw, 
the  enactment  under  consideration  has  a  dif- 
ferent purport  and  broader  maaning  than 
the  ordinary   lien   statutes;    therefore   the 
eonstruction  of  the  latter  affords  but  little 
assistance  in  arriving  at  the  intent  of  the 
former.    The  lien  statutes  hare  usually  been 
strictly  held  to  cover  only  what  is  incorpo- 
rated into  the  building  or  property  against 
which   the  lien  is  claimed.     Take,  for  in- 
stance, our  Mechanics'  Lien  Statute  (L.  O. 
It.  f  7416),  which  provides  in  part  that  a 
"person  performing  labor  upon  or  furnish- 
ing material,  or  transporting  or  hauling  any 
material  of  any  kind  to  be  used  in  the  con- 
struction, alteration,   or   repair,   either  in 
whole  or  in  part,  of  any  building,"  shall 
have  a  lien  upon  the  same.    Such  lien  stat- 
utes obviously  cover  only  what  goes  into 
the  building  or  structure  and  adds  to  the 
value  of  the  same. 

In  American  Surety  Co.  v.  Lawrenoeville 
Cement  Co.  (0.  C.)  110  Fed.  721,  Judge  Put- 
nam states:  ''However,  this  principle  of 
discrimination  is  so  strongly  intrenched  in 
the  practical  rules  properly  applicable  to 
the  construction  of  this  statute  that  it  needs 
no  further  exposition.  It  has,  however,  no 
necessary  relation  to  repairs  of  an  inci- 
dental and  comparatively  inexpensive  char- 
acter, made  on  the  plant  during  the  progress 
of  the  work,  representing  only  the  ordi- 
nary wear  and  tear  or  the  equivalent  there- 
of. Such  repairs,  under  some  circumstances, 
are  within  the  purview  of  the  statute,  and 
are  not  always  excluded  by  any  rules  of  con- 
struction which  we  must  apply  to  it.'' 

Even  this  underlying  equity  which  re- 
quires these  lien  statutes  to  be  so  limited  in 
their  application  is  not  applied  with  abso- 
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lute  strictness;  for  instance,  where  a  bill 
of  lumber  is  sold  to  one  erecting  a  building, 
no  distinction  is  made  between  the  portions 
of  such  material  which  are  actually  incorpo- 
rated into  the  parts  of  the  buildings  and 
those  which  are  used  in  erecting  temporary 
floors  and  stagings  necessary  to  aid  in  the 
construction.  When  the  Congress  of  the 
United  States  enacted  the  statute  from 
which  the  one  under  consideration,  provid- 
ing for  giving  the  bond  in  question,  wa^s 
copied,  it  used  a  much  broader  expression 
than  is  employed  in  the  lien  statutes.  Our 
law  uses  the  following  language:  "Shall 
promptly  make  payments  to  all  peoraons  sup- 
plying him  or  them  labor  or  materials  for 
any  prosecution  of  the  work,  provided  for 
in  such  contracts." 

As  declared  by  Judge  Putnam  in  Ameri- 
caa  Surety  Co.  v.  Lawrenoeville  Cement  Co. 
supra,  "the  statute  in.  question  conoerns 
every  approximate  relation  of  the  contractor 
to  that  which  he  has  contracted  to  do." 

In  the  present  case  thei  act  and  the  bond 
are  susc^tible  of  a  more  liberal  construc- 
tion than  the  lien  statutes.  Under  the  law 
and  the  plain  language  of  the  bond  all  in- 
debtedness incurred  for  labor  and  material 
used  in  the  prosecution  of  the  work  con- 
tracted to  be  performed  is  thereby  protect- 
ed. Th^  grading  of  the  highway  was  an  im- 
portant part  of  the  construction.  If  Mr. 
I  Swesney  bad  owned  the  engine  as  a  part  of 
his  construction  outfit,  and  had  used  the 
same  in  the  prosecution  of  the  work  in  the 
same  way  he  did  after  hiring  the  machine, 
there  could  have  been  no  question  but  that 
a  fair  compensation  for  the  wear  and  de- 
terioration of  the  instrumentality  would 
have  been  protected  by  the  bond  under  the 
law.  The  making  of  the  contract  with  an- 
other for  the  use  of  the  engine  in  moving 
the  dirt  and  material  in  the  prosecution  of 
the  work  of  making  the  grade  does  not 
change  the  substance  of  the  transaction  so 
that  the  reasonable  expense  therefor  would 
not  come  within  the  provisions  of  the  bond. 
On  the  other  hand,  such  compensation, 
which  takes  the  place  of  the  necessary  wear 
and  incidental  repairs  of  the  machine  (see 
American  Surety  Co.  v.  Lawrenceville  Ce- 
ment Co.  supra),  comes  directly  within  the 
protection  of  the  letter  and  spirit  of  the 
bond.  The  use  of  the  caterpillar  engine 
having  been  supplied  to  the  contractor 
through  the  medium  of  the  subcontractor 
Sweeney  for  the  prosecution  of  the  work 
provided  for  in  the  contract,  and  the  Pacific 
Bridge  Company  having  given  a  bond  with 
surety  to  pay  for  the  samev  and  having 
failed  to  do  so,  as  alleged  in  the  complaint, 
the  demurrers  to  the  complaint  should  have 
been  overruled.  See  United  States  use  of 
Hill  V.  American  Surety  Co.  200  U.  S.  197, 
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50  L.  ed.  437,  26  Snp.  Ct.  Rep.  168 ;  School 
Diet.  eoE  rel.  Hammond  Lumber  Co.  v.  Ala- 
meda Conetr.  Co.  —  Or.  — ,  169  Pac.  507; 
School  Dist.  V.  Hallock,  —  Or.  — ,  169  Pac. 
130;  Portland  v.  New  England  Casualty  Co. 
78  Or.  195,  152  Pac.  253;  Columbia  County 
V.  Consolidated  Contract  Co.  83  Or.  251,  163 
Pac.  438.  In  Grants  Pass  Bkg.  &  T.  Co.  y. 
Enterprise  Min.  Co.  58  Or.  174,  177,  34 
L.R.A.(N.S.)  395,  113  Pac,  869,  1  W.  &  M. 
Cas.  Ann.  412,  a  suit  to  enforce  a  miner's 
lien  allowed  by  §  7444,  L.  O.  L.,  to  any  per- 
son furnishing  materials  or  supplies  for  the 
working  or  development  of  any  mine,  it  was 
held  in  an  elaborate  opinion  by  Mr.  Justice 
Moore  thaX  electricity  furnished  to  a  mine 
for  illumination  or  power  constituted  ''sup- 
plies" within  the  meaning  of  the  law. 

The  line  of  demarcation  must  be  drawn 
between  labor  and  material  furnished  a  con- 
tractor which  are  covered  by  such  a  bond 
and  those  without  the  pale  of  such  an  under- 
taking by  taking  into  consideration  the 
service  and  material  in  the  particular  case. 
In  National  Surety  Co.  v.  United  States, 
L.R,A.1917A,  336,  143  C.  C.  A.  99,  228  Fed. 
581,  the  ^llabUB  says:  "Supplies  furnished 
a  contractor  with  the  United  States,  which 
were  specifically  intended  for  current  con- 
sumption directly  on  the  work,  such  as 
drills  and  material  for  drills  used  in  drill- 
ing machines,  and  made  to  be  used  up  cur- 
rently, and  in  fact  used  up  in  direct  and  im- 
mediate contact  with  rock  removed  as  part 
of  the  contract,  were  covered  by  the  eon- 
tractor's  bond;  the  removal  of  such  rock 
being  a  part  of  the  'construction  of  the 
work.' " 

By  the  explicit  terms  of  the  contract  the 
use  of  the  engine  referred  to  and  that  of 
other  similar  appliances  wa-s  made  a  part  of 
the  contract  price.  According  to  the  aver- 
ments of  the  complaint  the  energy  of  the  in- 
strument entered  directly  into  the  construc- 
tion of  the  highway  just  as  effectively  as 
thougli  it  had  been  owned  by  the  contractor 
or  subcQntractor,  and  evidently  served,  to 
a  large  extent  at  leasts  as  a  substitute  for 
manual  labor.  There  is  no  chance  for  a 
double  allowance  for  the  service  claimed. 

This  case  is  somewhat  analogous  to  and 
within  the  reasoning  of  the  so-called  Powder 
Cases  and  Coal  Cases.  See  Schaghticoke 
Powder  Co.  v.  Greenwich  &  J.  R.  Co,  183  N. 
Y.  306,  2  L.R.A.(N.S.)  288,  111  Am.  St. 
Rep.  761,  76  N.  E.  163,  751,  5  Ann.  Gas.  443, 
which  is  a  lien  case,  and  City  Trust,  S.  D. 
&  Surety  Co.  v.  United  States,  77  C.  C.  A. 
397,  147  Fed.  155.  The  statute  should  not 
be  extended  to  include  the  use  of  material 
not  intended  to  be  protected  by  it  or  by  the 
contract  and  bond,  such  as  claims  for  the 
purchase  of  an  engine,  hoisting  apparatus, 
or  the  like.  In  tlie  case  of  United  States 
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Fidelity  &  G.  Co.  v.  Bartlett,  231  U.  S.  237, 
58  L.  ed.  200,  34  Sup.  Ct  Rep.  88,  the  con- 
tractors were  to  build  a  breakwater.    Thev 

• 

owned  a  quarry  which,  in  order  to  perform 
their  contracts,  it  was  necessary  to  open  to 
get  out  the  stone,  transport  it,  and  dump 
it  into  the  water.  The  question  involvt-d 
was  the  labor  cost  of  quarrying  and  hauling 
the  materials.  The  court  held  that  the 
whole  of  this  was  labor  performed  on  tbe 
contract. 

According  to  the  strict  legal  definition  of 
the  term  "labor  and  material"  the  use  of  the 
engine  would  Vot  be  embraced  therein,  i 
Words  A  Phrases,  2d  Series,  p.  1321.  There 
can  be  no  question  but  that  the  service  of 
the  machine  in  the  actual  grading  of  the 
highway,  as  alleged  in  the  complaint,  is 
covered  by  the  language  of  the  contract  and 
bond.  We  see  no  reafi<m  why  tiie  parties 
negotiating  the  transaction  may  not  follow 
their  ow^n  wills  as  long  as  their  minds  coin- 
cide perfectly,  in  stipulating  as  to  matters 
which  are  often  the  subject  of  controversy, 
as  shown  by  the  opinions  in  the  oases  above 
cited,  and  plainly  say  by  their  written  in< 
strument  what  shall  be  included  in  the  con- 
tract and  bond,  considered  as  labor  and  ma- 
terial and  paid  for  by  the  contractor  and  bis 
surety,  and  so  avoid  disputes  between 
those  interested  in  the  construction  of  the 
public  improvement. 

Statutes  like  the  one  in  question  have 
usually  l>een  and  should  be  given  a  liberal 
oonstruetion  so  as  to  carry  out  the  legit^la- 
tive  intent  and  effect  the  purpose  con- 
templated by  the  law.  United  States  v. 
American  Surety  Co.  (C.  C.)  110  Fed.  721: 
American  Surety  Co.  v.  Lawrenoeville  Ce- 
ment Co.  supra;  Portland  v.  New  Engluid 
Casualty  Co.  78  Or.  195,  152  Pac.  253; 
Ulster  Sav.  Inst.  v.  Young,  16>  N.  Y.  23.  55 
N.  E.  483;  Hurley -Mason  Co.  v.  American 
Bonding  Go.  79  Wash.  564,  140  Pac.  575. 
A  public  corporation  authorized  by  law  to 
require  bonds  of  contractors  for  public  work 
to  secure  the  payment  of  labor  and  mate- 
rials is  not  restricted  by  the  statute  from 
taking  other  or  additional  measures  and 
provisions  in  excess  of  tliose  specified  by  the 
statute  in  order  to  protect  those  who  aid 
in  the  public  work.  Brandt,  Suretyship.  M 
ed.  §  31 ;  1  Elliott,  Roads  &  Streets,  3d  ed. 
§  646;  2  Dill.  Mun.  Corp.  5th  ed.  §  830; 
19  R.  C.  L.  p.  1078,  §  364. 

In  the  case  at  bar,  if  the  work  mentiom-d 
had  been  performed  by  the  exercise  of  the 
muscles  of  laborers,  there  would  have  Iteen 
no  question  but  that  the  same  was  protected 
by  the  statute.  With  the  bard  surface  road 
pavement  coming  into  vogne,  new  methods^ 
of  road  construction,  utilising  high-power 
machinery,  equipment,  and  appliances,  liave 
superseded    the  old   mode   of   construction 
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with  pick  and  shovd.    It  seems  to  us  that  it 
was  intended  by  the  enactment,  as  expressed 
by  the  lawmakers,  that  the  construction  of 
an  improvement,  such  as  a  paved  highway, 
should  be  paid  lor;  that  in  order  to  carry 
out  the  iBtent  of  the  law  it  was  the  right 
and  duty  oi  the  county  officials  to  require  a 
bond  protecting  the  payment  of  obligations 
incurred  for  labor  or  material  approximat- 
ing the  construction  work.    Plainly,  the  con- 
tract and  bond  in  question  made  such  pro- 
mions  and  nominated  the  item  sued  for. 
The  language  of  the  statute  indicates  that 
the  lawmakers  had  in  mind  the  modern  con- 
ditions prevailing  at  the  time  of  the  enact- 
ment.    Bv  tlie  recitation  in  their  contract 
and  bond  the  parties  to  the  transaction  have 
to  a  certain  extent  placed  their  own '  con- 
struction  upon  the  law,  assented  thereto, 


and  made  their  binding  agreement  in  con- 
formity therewith.  Within  the  meaning  ol 
the  contract  and  bond,  which  are  in  accord- 
ance with  the  spirit  of  the  statute,  the  serv- 
ice of  the  engine  should  be  deemed  ''labor 
and  material."  We  are  guided  by  the  aver- 
ments of  the  complaint.  If  the  claim  for 
the  service  of  the  machine  was  not  reason- 
able, or  if  the  instrumentality  was  not  used 
as  alleged,  that  should  be  explained  in  an 
appropriate  manner. 

The  judgment  of  the  lower  court  sustain- 
ing the  demurrers  to  the  complaint  is  re- 
versed, and  the  cause  will  be  remanded  for 
further  proceedings  not  inconsistent  here- 
with. 

McBride,  Ch.  J.,  and  Moore  and  Mc- 
Caniant,  J  J.,  concur. 


TENNESSEE  SUPREME  COURT, 
EVA  EASLEY 

V. 

EAST   TENNESSEE    NATIONAL    BANK, 

Appt. 

(138  Tenn.  369,  198  S.  W.  66.) 

Bills  and  notes  -«  certlflcate  of  deposit 
-*  holder  In  due  coarse. 

1.  A  demand  certificate  of  deposit  stipu- 
lating that  there  shall  be  no  interest  after 
twelve  months  is  negotiated  an  unreason- 
able time  after  issue  if  not  negotiated  un- 
til more  than  a  year  after  its  date,  within 
the  meaning  of  a  statute  providing  that 
when  so  negotiated  the  holder  is  not  deemed 
a  holder  in  due  course. 

For  other  caseSy  see  Bills  and  Votes,  V.  6,  i, 
in  Dig.  1-52  X.  8. 

Jjost     instrument  —  recovery     without 
bond. 

2.  Recovery  on  a  lost  certificate  of  de- 
posit which,  under  the  statute,  could  not, 
^>ecause  not  negotiated  within  a  year  after 
issue,  be  in  the  hands  of  a  holder  for  value, 
may  be  had  two  years  after  demand,  with- 
out giving  an  indemnity  bond,  under  a 
statute  providing  that  after  the  lapse  of 
two  years  from  maturity,  recovery  may  be 
had  on  a  lost  instrument  without  bond. 
For  other  cases,  see  Lost  Instruments,  in 

Dig.  1-52  y.  8, 

Note,  —  For  certificate  of  deposit  as  a 
negotiable  instrument,  see  annotation  fol- 
lowing this  case,  post,  691. 

The  question  as  to  whether  or  not  an  ac- 
tion may  be  maintained  on  a  lost  negotia- 
ble instrument  without  giving  indemnity  is 
indirectlv  touched  upon  in  the  note  to 
ramiiheli  v.  Myers.  48  L.R.A.(X.S.)  648,  on 
".Turit«dirtion,  as  between  equity  and  law 
courts,  of  suits  or  actions  on  lost  negotiable 
instruments." 
L.R.A.1918C.  4 


Costs  —  litigation  necessitated  by  neg- 
ligence  <—  liability  of  innocent  party. 

3.  A   bank   sued   on   a  certificate   of   de- 
posit lost  by  the  negligence  of  the  holder 
should  not  be  charged  with  costs,  although 
recovery  is  had  against  it. 
For  other  cases,  see  Costs  a4t4  Fees,  J.  in 

Dig.  I~52  -Y.  8. 

(October  31,  1917.) 

APPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Knox  County  in 
favor  of  complainant  in  a  suit  brought  to 
recover  on  a  lost  certificate  of  deponit  is- 
sued by  defendant  to  plaintiff's  husband. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cormlck,  Frantz,  McConnelU 
&  Seymour  for  appellant. 

Messrs.  Cates  &  Price,  for  appellee: 

liThe  certificate  of  deposit  in  question  is  a 
n^otiable  instrument. 

Citizens  Nat.  Bank  v.  Brown,  46  Ohio  St. 
39,  4  Am.  St.  Rep.  526,  11  N.  E.  799;  Cas- 
sidy  V.  First  Nat.  Bank,  30  Minn.  86^  14  N. 
W.  363;  Kirkwood  v.  First  Nat.  Bank,  40 
Neb.  484,  24  L.R.A.  444,  42  Am.  St.  Rep. 
683,  58  N.  W.  1016;  Smilie  v.  Stevens,  30 
Vt.  315 ;  Kavanagh  v.  Bank  of  America,  239 
111.  404,  88  N.  E.  171;  Dickey  r.  Adler.  143 
Mo.  App.  326,  127  S.  W.  593;  Forrest  v. 
Safety  Bkg.  &  T.  Co.  174  Fed.  345;  Ford 
V.  Brown,  114  Tenn.  467,  1  L.R.A. (N.S.) 
188,  88  S.  VV.  1036. 

Complainant  should  not  be  required  to 
execute  an  indemnity  bond  to  the  bank  in 
order  to  entitle  her  to  payment,  for  the  rea- 
son that  said  certificate  of  deposit  is  barred 
as  to  anyone  other  than  complaituint.  and 
by  express  statute  in  Tennessee  she  is  re- 
lieved from  executing  an  indemnity  bond, 
because  her  suit  is  to  set  up  a  lost  instru- 
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ment  and  reoorer  judgment  thereon,  said  in- 
fltriunent  being  more  than  two  years  past 
due. 

Lowry  v.  Medlin,  6  Humph.  449;  2  Dan. 
Neg.  Inst.  6th  ed.  §  1481,  pp.  1657,  1658; 
Moore  v.  Fall,  42  Me.  450,  66  Am.  Dec. 
297;  Torrey  v.  Foss,  40  Me.  74;  2  Parsons, 
Bills  &  Notes,  296,  303. 

Green,  J.,  delivered  the  opinion  of  the 
<;ourt: 

This  suit  was  brought  to  set  up  a  lost 
certificate  of  deposit  issued  by  the  defend- 
ant bank  and  to  recover  the  amount  of  the 
same.  From  a  decree  in  favor  of  the  com- 
plainant below,  defendant  has  appealed 
to  this  court. 

On  September  10,  1910,  A.  Easley,  de- 
ceased, deposited  in  the  East  Tennessee  Na- 
tional Bank  $4,950,  for  which  he  took  a 
certificate  in  words  and  figures  as  follows: 

Certificate  of  Deposit. 

Eaflt  Tennessee  National  Bank  of 
Knoxville,  Tennessee. 

No.  13841. 
September  10,  1910.     $4,950. 
A.  Easley,  Agt.,  has  deposited  in  this  bank 
$4,950,  payable  to  the  order  of  self,  on  the 
return  of  this  certificate  properly  indorsed. 
Interest  at  3  per  cent  if  left  three  months. 
No  interest  after  twelve  months. 
No   interest   for   fractional    parts    of    a 
month. 

Safe  deposit  boxes  for  rent. 

S.  V.  Carter,  Cashier. 

Easley  died  August  25,  1913,  and  by  will 
appointed  his  wife,  the  complainant,  his  ex- 
ecutrix, and  devised  and  bequeathed  to  her 
all  his  estate. 

While  this  deposit  was  made  in  the  name 
of  A.  Easley,  agent,  the  proof  shows  that  the 
funds  were  his  own,  and  this  is  not  serious- 
ly controverted  by  the  bank. 

Prior  to  the  death  of  Easley,  and  some- 
thing more  than  a  year  after  the  date  of 
the  deposit,  this  certificate  was  lost.  De- 
ceased was  in  the  habit  of  collecting  his  in- 
terest semiannually,  and  after  collecting  the 
instalment  of  interest  due  September  10, 
1911,  the  said  certificate  of  deposit  was  mis- 
laid and  has  not  yet  been  found.  It  is  obvi- 
ous from  the  testimony  of  the  complainant 
that  the  certificate  of  deposit  was  in  the  pos- 
session of  her  husband  until  after  Septem- 
ber 10, 1911,  and  that  he  had  not  transferred 
it  to  anyone  prior  to  that  time.  Some  time 
subsequent  to  the  death  of  her  husband,  the 
complainant  made  demand  on  the  bank  for 
the  payment  to  her  of  the  sum  so  deposited 
hv  the  deceased.  The  bank  declined  to  make 
this  payment  until  the  complainant  executed 
to  it  an  indemnity  bond  to  cover  any  loss  it 
L.R  A.1918C. 


might  sustain  by  reason  of  said  certificate 
of  deposit  having  come  into  the  hands  of 
an  innocent  holder.  Complainant  was  not 
able  financially  to  make  a  bond  in  the 
amount  required  by  the  bank. 

It  is  the  contention  of  the  bank  that  a 
certificate  of  deposit  is  a  negotiable  instru- 
ment; that  it  is  not  due  imtil  presented  and 
demand  made  for  its  payment;  and  that, 
if  the  Easley  certificate  were  now  outstand- 
ing in  the  hands  of  an  innocent  holder,  no 
demand  having  been  made,  the  bank  would 
be  liable  therefor. 

On  the  other  hand,  the  complainant  insists 
that  a  certificate  of  deposit,  like  a  demand 
note,  is  due  from  the  date  of  its  issuance, 
and  that  this  certificate,  even  if  now  out- 
standing, is  barred  by  the  Statute  of  Limi- 
tations. Complainant  further  insists  that 
said  certificate  of  deposit  was  in  the  posses- 
sion of  her  husband  unindorsed  for  more 
than  a  year  after  it  was  issued,  and  that 
no  person  who  later  acquired  it  oould  be  a 
holder  in  due  course,  since  any  negotiation 
occurred  an  unreasonable  length  of  time 
after  the  issuance  of  the  paper.  We  do  not 
find  it  necessary  to  pass  on  the  question 
of  the  application  of  the  Statute  of  Limi- 
tations. 

We  think  a  certificate  of  deposit  such  as 
the  one  in  suit  is  a  negotiable  instrument. 
The  authorities  generally  so  hold.  8  R.  C. 
L.  p.  573;  7  C.  J.  p.  648.  This  court  has 
treated  such  instruments  as  neigotiable, 
although  without  any  discussion.  Ford  v. 
Brown,  114  Tenn.  467,  1  L.R.A.(N.S.)  188, 
88  S.  W.  1036. 

The  certificate  of  deposit  is  undoabtedly 
payable  on  demand.  It  is  payable  "on  the 
return  of  this  certificate  properly  indorsed;" 
that  is  to  say,  upon  presentation. 

"An  instrument  is  payable  on  demand  (1) 
where  it  is  expressed  to  be  payable  on  de- 
mand, or  at  sight,  or  on  presentation."' 
Acts  1899,  chap.  94,  §  7;  Thompson's  Shan- 
non's Code,  §  3516a6. 

The  Negotiable  Instruments  Statute  fur- 
ther provides:  ''Where  an  instrument  pay- 
able on  demand  is  negotiated  an  unreason- 
able length  of  time  after  its  issue,  the  holder 
is  not  deemed  a  holder  in  due  course."  Acts 
1899,  chap.  94,  §  53;  Thompson's  Shannon's 
Code,  §  3510a52. 

"In  determining  what  is  a  'reasonable 
time'  or  an  'unreasonable  time,'  regard  is  to 
be  had  to  the  nature  of  the  instrument,  the 
usage  of  trade  or  business  ( if  any )  with  re- 
spect to  such  instruments,  and  the  facts  of 
the  particular  case."  Acts  1899,  chap.  94, 
prefix;  Thompson's  Shannon's  Code,  §  3516a- 
101. 

It  will  be  observed  that  the  certificate  of 
I  deposit  in  suit  provides  on  its  face  that  it 
i  nhall  bear  no  interest  after  twelve  months. 
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The  purpose  of  making  time  deposits,  evi- 
denced by  certificates,  ordinarily  is  to  pro- 
cure interest  on  the  money  deposited.  Usual- 
ly such  certificates  of  deposit  are  renewed 
at  the  end  of  twelve  months  from  the  date 
ut  issuance,  or  at  such  other  period  as  may 
he  stipulated  for  the  cessation  of  interest. 
Accordingly,  we  think  that  a  demand  certifi- 
cate of  deposit  such  as  the  one  before  us, 
.stipulating  "no  interest  after  twelve 
months,''  negotiated  more  than  a  year  after 
ltd  date,  is  negotiated  an  unreasonable 
length  of  time  after  its  issue,  and  one  who 
takes  it  is  not  a  holder  in  due  course. 

The  supreme  court  of  North  Dakota  re- 
viewed the  cases  on  the  question  of  reason- 
able time,  and  said :  "It  is  well  established 
that  a  note  payable  on  demand  is  due  with- 
in a  reasonable  time  after  its  date,  and  there 
arc  practically  no  authorities  which  hold 
that  such  a  reasonable  time  can  be  extended 
l^eyoiid  a  year."  MoAdam  v.  Grand  Forks 
Alircantile  Co.  24  N.  D.  646,  47  L.R.A, 
<X.S.)   246,  140  N.  W.  725. 

For  the  purpose  of  indcNTsement,  demand 
paper  has  been  held  to  be  overdue  in  two 
months  (Camp  v.  Scott,  14  Vt.  387);  ten 
weeks.  (Losee  v.  Dunkin,  7  Johns.  70,  5  Am. 
Dec.  245) ;  three  months  (Herrick  v. 
Woolverton,  41  N.  Y.  681,  1  Am.  Rep.  461 ) ; 
four  months  (La  Due  v.  First  Nat.  Bank, 
31  Minn.  33,  16  N.  W.  426) ;  six  months 
(Thompson  v.  Hale,  6  Pick.  250).  And  see 
other  cases  collected  in  note  9dc,  8  C.  J. 
408. 

Looking  to  the  authorities,  the  nature  of 
this  instrument,  the  usage  of  business,  and 
the  facts  of  this  particular  case,  we  con- 
clude that  no  one  who  may  have  come  into 
possession  ol  the  j^stnonent  in  suit  can  be 
a  holder  in  due  course.  It  certainly  could 
not  have  been  negotiated  until  more  than  a 
year  after  the  date  of  its  issuance. 

The  complainant  is  entitled  to  recover 
from  the  bank  the  amount  of  the  said  certifi- 
cate of  deposit  without  the  execution  of  an 
indemnity  bond.  Our  statutes,  as  contained 
in  Thompson's  Shannon's  Code,  are  as  fol- 
lows : 

''5694.  Lost  instruments,  how  supplied. — 
Any  lost  instrument  may  be  supplied  by 
affidavit  of  any  person  acquainted  with  the 
facts,  stating  the  contents  thereof,  as  near 
as  may  be,  and  that  such  instrument  has 


been  unintentionally  lost  or  mislaid,  and  is 
still  the  property  of  the  person  claiming 
under  it,  unpaid  and  unsatisfied. 

"5697.  Indemnity  bond  may  be  required^ 
The  court  of  justice  before  whom  the  action 
is  tried,  may,  in  case  recovery  is  had  upon 
a  lost  instrument,  require  the  party  claim- 
ing under  it  to  give  bond  with  good  security, 
in  double  the  amount  of  the  claim,  payable 
to  the  opposite  party,  and  conditioned  to  in- 
demnify such  party  o^inst  any  demand  by 
action  on  such  lost  instrument;  and  execu- 
tion shall  be  stayed  until  such  bond  is 
given. 

"5698.  Unless  two  years  have  elapsed 
since  maturity  of  instrument. — The  person 
recovering  on  such  lost  instrument  may, 
however,  after  the  lapse  of  two  years  from 
the  maturitv  of  such  instrument,  enforce  his^ 
recovery  without  giving  the  bond  prescribed 
in  the  last  section,  in  which  case,  the  person 
from  whom  the  recovery  is  had  may  plead 
the  judgment  in  bar  of  an  action  by  the 
actual  holder  of  auch  lost  instrument/' 

Coi&plainant  nutde  demand  for  the  pay- 
ment of  the  deposit  evidenced  by  this  cer- 
tificate more  than  two  years  ago.  If  a  de- 
mand was  necessary  to  mature  the  certifi- 
cate as  between  her  and  the  bank,  still  she 
could  not  be  required  to  present  the  eertitl- 
cate.  It  being  lost  and  its  whereabouts  un- 
known^ a«  a  matter  of  course  it  w^  impos- 
sible for  her  to  present  it,  and  to  hold  that, 
presentation  of  the  lost  instrument  must 
be  made  would  be  to  destroy  the  efiicacy  of 
the  section  of  ttie  Code  last  quoted  as  to 
such  paper. 

iSection  5698,  supra,  provides  that  the 
^'person  from  whom  recovery  is  luid  m&y 
plead  the  judgment  in  bar  of  an  action  by 
the  actual  holder  of  such  lost  instrument." 
This  fully  protects  the  bank. 

Under  the  circumstances  of  the  case,  we 
think  the  chancellor  properly  taxed  the 
costs  of  this  proceeding  to  the  complainant. 
The  defendant  bank  has  acted  in  good  faith 
throughout,  and  only  desired  to  be  protect- 
ed. This  litigation  has  been  rendered  neces- 
sary by  the  carelessness  of  the  complainant 
or  her  husband,  the  deceased,  and  ike  bank 
should  not  be  put  to  any  expense  on  account 
thereof. 

The  decree  of  the  Chancellor  is  affirmed, 
with  all  costs  taxed  to  the  complainant. 


Annotatioii — Certificate  of  deposit  as  a  negotiable  instnimeiit. 


/.  IntrodtietiOfif    601. 
II.  Majority  rule  that  certificate  is  a 

negotUihle  instrument,   694. 
Ill'  Minority  rule  that  certificate  is  not 

a  'negotiable  instrument,    703. 
IR.A.1918C. 


/.  IntrodU€ftion> 


The  term  "negotiable"  has  not  always 
been  used  consistently  and  with  a  fixed 
meaning.  It  has  been  stated  to  include 
any  written  security  which  may  be  trans- 
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ferred  by  indorsement  or  delivery  so  as 
to  vest  in  the  indorsee  the  legal  title,  and 
enable  him  to  maintain  a  suit  thereon  in 
his  own  name.^  The  term  "negotiable," 
when  used  with  reference  to  commercial 
paper,  imports  more  than  the  quality  of 
being  transferable  by  indorsement.  In 
addition  thereto  the  indorsement  imposes 
upon  the  indorser  a  liability  that  the  in- 
dorsement or  delivery  of  a  negotiable  in- 
strument to  one  who  takes  it  for  value 
before  maturity  and  without  notice  of 
anv  defenses  thereto  entitles  the  one  so 

ft' 

taking  to  recover  thereon  against  the 
maker  the  amount  of  the  instrument;  in 
other  words,  assuming  that  the  instru- 
ment is  not  void,  such  holder  is  relieved 
of  defenses  to  the  instrument  which 
might  have  been  made  to  it  in  the  hands 
of  the  payee.  A  negotiable  instrument 
prima  facie  imports  a  consideration; 
this  may  be  overcome  in  an  action  be- 
tween the  original  parties,  but  a  bona 
fide  holder  takes  the  instrument  free 
from  the  defense  of  lack  of  considera- 
tion. 

The  indorsement  of  a  negotiable  in- 
strument raises  an  implied  contract  on 
the  part  of  the  indorser  with  and  in 
favor  of  the  indorsee  and  every  subse- 
quent holder  to  whom  the  instrument  ia 
transferred,  (1)  that  the  instrument  it- 
self, and  the  antecedent  signatures  there- 
on, are  genuine;  (2)  that  he  (the  in- 
dorser) has  a  good  title  to  the  instru- 
ment; (3)  that  he  is  competent  to  bind 
himself  by  the  indorsement  as  indorser; 
(4)  that  the  maker  or  acceptor  is  compe- 
tent to  bind  himself  to  the  payment,  and 
will,  upon  due  presentment  of  the  instru- 


ment, pay  it  at  maturity,  or  when  it  is 
due;  (5)  that  if,  when  duly  presented,  it 
is  not  paid  by  the  maker  or  acceptor  he 
(the  indorser)  will,  upon  due  and  reason- 
able notice  given  him  of  the  dishonor, 
pay  the  same  to  the  indorsee  or  other 
holder.' 

It  is  in  the  ordinary  sense,  as  above 
defined,  that  the  term  "negotiable  in- 
strument" is  used  in  this  discussion. 

In  determining  whether  a  certificate 
of  deposit  is  a  negotiable  instnunent, 
theoretically,  two  questions  are  in- 
volved: (1)  The  abstract  question  of 
whether  such  an  instrument  is  in  its  na- 
ture negotiable;  and,  assuming  an  af- 
firmative answer  to  this  question,  there 
remains  (2)  the  question  whether  the 
instrument  involved  in  the  particular 
case  is  in  form  negotiable.  Some  courts, 
having  answered  the  first  question  in 
the  affirmative,  have  not  considered  the 
second,  and  seemingly  erroneous  conclu- 
sions have  been  reached.* 

Except  in  Pennsylvania,  it  is  held  in 
the  abstract  that  a  certificate  of  deposit 
is  a  negotiable  instrument.  In  a  great 
majority  of  these  cases  the  certificate 
contained  negotiable  words.  It  is  as- 
sumed that  the  certificate  must  be  in 
form  negotiable  in  practically  M  the 
cases  so  holding.  It  has  been  expressly 
stated  that  in  order  that  an  instrument 
be  negotiable  it  must  be  expressed  in 
negotiable  words.*  It  is  clear  that  a 
certificate  of  deposit  may  be  drawn  in 
such  a  form  that  it  is  non-negotiable.^ 
A  certific4ite  reciting  the  receipt  of  a 
sum  of  money  which  the  bank  agrees  to 
repay  to  the  depositor \"or  her  assigns 


lOdell  V.  Gray  (1851)  15  Mo.  342,  55  Am. 
Dec.  147,  cited  in  International  Bank  v. 
(ierman  Bank  (1879)  71  Mo.  183,  36  Am. 
Rep.  468. 

«  3  R.  O.  L.  §  363,  p.  1148. 

8  See  Klauber  v.  Biggerstaff  (1879)  47 
Wis.  551,  32  Am.  Rep.  773,  3  N.  W.  357, 
infra,  note  15. 

4  Johnson  v.  Henderson  (1877)  76  N.  C. 
227. 

4a  A  certificate  which  contained  the  words 
"not  traneferabie''  was  assumed  by  all 
parties  to  be  non-negotiable,  in  Dollar  v. 
International  Bkg.  Corp.  (1909)  10  Cal. 
App.  83,  101  Pac.  34,  the  only  question  be- 
ing whether  or  not  it  was  assignable. 

A  certificate  of  deposit  reciting  the  deposit 
of  a  sum  of  money  to  be  accounted  for  by 
the  bank,  whieh  contains  on  its  face  an 
indorsement  to  the  efl'ect  that  it  is  "a  de- 
posit receipt,  not  transferable,"  is*  held  non- 
nejjotiable  in  Bank  of  Montreal  v.  Clark 
(1903)  108  111.  App.  163.  Accordingly  the 
bank  was  held  subject  to  garnishment  in 
II  suit  against  the  depositor. 

A  deposit  note  acknowledging  the  receipt 
L.R.A.]918C. 


of  money  "to  account  for  here  on  demand," 
containing  the  statement  that  the  note  i*i 
not  transferable  and  must  be  produced  on 
each  occasion  of  any  withdrawal,  is  held 
not  to  be  a  negotiable  instrument  in  Griflin 
V.  Griffin  (1898)  79  L.  T.  N.  S,  (Eng.)  442. 

The  words  "not  transferable,**  printed  ia 
large  letters  across  a  deposit  receipt,  were 
held  to  prevent  its  being  considered  a  ne- 
gotiable instrument  in  Re  Commercial  Bank 
(1897)  11  Manitoba  L.  R.  494. 

An  instrument  designated  a  oertifieate  of 
deposit,  which  receited  that  certain  money 
has  been  placed  to  the  credit  of  the  deposi- 
tor, and  that  "this  amount  is  left  on  de- 
posit in  this  bank,  with  the  understandings 
that  it  is  not  to  be  withdrawn  for  two 
years,  counted  from  this  date,  in  considera- 
tion of  which  we  hereby  agree  to  pay  the 
[the  depositor]  straight  interest  at  the  rate 
of  7%  (seven  per  cent)  per  amium.*' — is  not 
a  negotiable  instrument  which  can  be  as- 
signed by  indorsement  and  delivery.  Young 
V.  American  Bank  (1904)  44  Misc,  306,  8» 
N.  Y.  Siipp.  913. 

Apparently  the  instruments  involved  in 
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t>n  retam  of  this  certifieate,  which  is  as- 
sigiiable  only  on  the  books  o£  the  com- 
pany/' has  been  held  non-negotiable.^^ 
In  discussing  the  general  question  of  ne- 
gotiability, the  court  states  that,  '^ while 
the  usual  terms  employed  to  confer  ne- 
^tiability  on  an  instrument  for  the  pay- 
ment of  money  are  to  make  it  payable 
to  order  or  bearer,  still  instruments  pay- 
able to  assigns  hare  been  held  to  be 
negotiable  in  cases  where  it  was  appar- 
ent from  the  whole  nature  of  the  instru- 
ment and  the  language  employed  that 
siieh  was  intended  to  be  their  character. 
,  .  .  Therefore,  had  the  first  sentence 
of  the  certificate  terminated  with  the 
words,  *on  return  of  this  certificate,'  it 
miofht  be  claimed,  not  without  force,  that 
the  certificate  was  intended  to  be  nego- 
tiable.    But  the  words  quoted  are  fol- 


lowed by  the  provision,  *which  is  assign- 
able onl}^  on  the  books  of  the  company.' 
We  think  the  clear  effect  and  intent  of 
this  provision  was  to  render  the  instru- 
ment non-negotiable,  and  to  protect  the 
company  in  dealing  with  the  holder  of 
the  certificate  as  such  holder  might  ap- 
pear on  the  books  of  the  company,  with- 
out liability  to  third  parties  to  whom, 
unknown  to  the  defendant,  it  might  have 
been  transferred." 

It  has  been  held  that  ^'the  rule  which 
applies  to  negotiable  instruments  should 
not  be  invoked  with  reference  to  a  cer- 
tificate of  deposit,  until  the  certificate 
has  been  ind<>r8ed  and  transferred  by  the 
original  holder/'  ^ 

It  is  hetd  generally  in  some  cases  that 
a  certificate  of  deposit  is  a  promissory 
note.'    In  some  cases  so  stating  the  char- 


Saderquist  v.  Ontario  Bank   (1887)   15  Out. 
App.  Rop.   60fl,  and    Bank   of   Montreal   v 
Little    (1870)    17    Grant,   Ch.    (tJ.   C.)    313, 
were  non-negotiable  in  ftfTm. 

*k  Zander  v.  New  York  Secur.  &  T.  Co 
(1»04)  178  N.  Y.  208,  102  Am.  St.  Rep.  492. 
70  N.  E.  449. 

It  is  stated  in  Re  Fearing  (1910)  138  App. 
Div.  881,  123  N.  Y.  Supp.  396,  that  a  cer- 
tificate of  deposit  transferable  only  by  as- 
signment is  not,  strictly  speaking,  a  negotia- 
ble instrument.  This  case  was  affirmed 
without  reference  to  this  point  by  the 
court  of  appeals  in  (1911)  200  N.  V^.  340, 
93  X.  E.  966. 

s  Bank  of  Commerce  y.  Harrison  (1001) 
11  H.  M.  60,  66  Pac.  460. 

8  Taylor  v.  Hutchinson  (1905)  145  Ala. 
202,  40  So.  108. 

Swift  V.  Whitney  (1858)  20  111.  144  hold- 
ing that  a  certificate  of  deposit  reciting  that 
the  depositor  "has  deposited  with  us  .  .  . 
to  the  (redit  of  himself,  to  be  paid  in 
like  funds  to  his  order  hereon,"  is  a  promis- 
8orv  note  .so  as  to  be  admissible  as  evidence 
under  the  common  count  in  an  action  there- 
on. The  court,  in  referring  to  the  certifi- 
cates, further  states  that  "they  might,  un- 
doubtedly, have  been  negotiable  under  our 
statutes,  if  not  by  the  law  merchant." 

Hunt  V.  Divine  (1866)  37  IlL  137,  holding 
a  certificate  of  deposit  reciting  that  the 
depositor  ''has  deposited  in  this  bank  .  .  . 
subject  to  the  order  of  himself,  and  payable 
in  like  funds  on  return  of  this  certificate 
three  months  after  date,'*  is  a  promissory 
note,  and  like  a  promissory  note  no  demand 
of  payment  need  be  made  thereon  as  a  con- 
dition precedent  to  suit,  nor  is  a  return  of 
the  certificate  a  condition  precedent  to  a 
right  of  recoverv. 

Bertolet  v.  Stoner  (1911)  164  III.  App. 
605.  holding  that  a  gift  of  the  certificate 
of  deposit  is  completed  by  delivery  without 
indorsement. 

Mereness  v.  First  Nat.  Bank  (1900)  112 
Iowa,  11,  51  L.R.A.  410.  84  Am.  St.  Rep.  318, 
83  \.  W.  711.  holding  that  the  Statute  of 

h.n.A.ioi^c. 


Limitations  began  to  run  on  a  demand  cer- 
tificate of  deposit  from  the- date  thereof. 
But  this  decision  is  overruled  by  the  deci- 
sion in  Elliott  V.  Capital  Citv  State  Bank 
(1905)  128  l0wa,  275,  1  L.R.A.(N.S.)  1130. 
Ill  Am.  St.  Rep  198.  103  X.  W.  777,  hold- 
mg  that  a  demand  certificate  of  deposit  is- 
sued by  a  bank  is  not  a  demand  promissory 
note  within  the  rule  that  the  Statute  or 
Limitations  begins  to  nm  upon  it  as  soon 
as  issued.  See  note  to  the  latter  case  in 
1  L.R.A.(N.S.)  1130.  upon  whether  a  demand 
is  necessary  to  mature  a  demand  certificate 
o!  deposit. 

Dietricii  v  Kothenberger  (190a()  25  Ky. 
L.  Rep   338,  75  S.  W.  271. 

Bea^d^;ley  v.  Webber  (1895)  104  Mich.  88. 
62  N.  W.  173,  holding  that  the  institution 
of  a  suit  is  a  sufficient  demand  for  the  pay- 
ment of  a  certificate  of  deposit. 

A  certificate  of  deposit  reciting  the  de- 
posit of  a  stated  sum  of  money  *'to  the  cred- 
it of  himself  [the  depositor],  payable  on  the 
return  of  this  certificate,  properly  indorsed," 
is  stated  in  Talladega  Ins.  Co.  v.  Woodward 
(1870)  44  Ala.  287,  to  be  in  effect  a  promis- 
sory note  payable  on  demand. 

A  certificate  of  deposit  was  held  in  Mills 
V.  Barney  (1863)  22  GaL  240,  to  stand  on 
the  same  footing  as  a  promissory  note  so 
far  as  concerned  the  right  of  the  bank  to 
recover  from  an  indorser  to  whom  the 
amount  of  the  certificate  had  been  paid, 
where  it  appeared  that  a  previous  indorse- 
ment was  forged. 

In  Brummagin  v.  Tallant  (1866)  29  CaL 
503,  89  Am.  Dec.  61,  a  certificate  of  deposit 
payable  to  the  order  of  the  depositor  on 
demand  was  held  to  be  governed  by  the 
rules  applicable  to  the  case  of  a  demand 
note,  in  that  the  Statute  of  Limitations  be- 
gan to  run  against  the  same  at  the  date 
thereof  without  demand. 

A  certificate  of  deposit  is  treated  an  a 
promissory  note  in  Brown  v.  McElroy  (1875) 
52  Ind.  404;  but  it  is  there  held  that,  con- 
trary to  the  rule  that  obtains  in  the  case 
of    an    ordinary    promissory    note    payable 
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acter  of  a  certificate  of  deposit,  the 
question  was  one  of  negotiability,  and 
these  eases  are  treated  infra;  but  in  the 
cases  cited  in  note  6,  it  is  not  clear  that 
the  question  was  one  of  negotiability.  A 
promissory  note  may  be  negotiable  or 
non-negotiable,  so  that  the  characteriza- 
tion of  an  instrument  as  a  promissory 
note  does  not  answer  the  question  as  to 
its  negotiability,  unless  it  is  a  necessary 
implication  from  the  facts  and  the  deci- 
sion that  the  court  had  in  mind  the  ques- 
tion of  negotiability.  No  attempt  has 
been  made  in  the  present  note  to  include 
an  exhaustive  list  of  cases  characterizing 
certificates  of  deposit  as  promissory 
notes,  in  which  it  is  not  clear  that  ne- 
gotiable promifisory  notes  were  meant 
by  the  expression.  Under  special  cir- 
cumstances an  instrument  in  form  a  cer- 
tificate of  deposit  may  be  a  mere  re- 
ceipt."' 

The  maturity  of  certificates  of  deposit 


has  been  discussed  in  a  preWous  note  in 
this  series  of  reports.' 

The  present  note  is  confined  to  instru- 
ments issued  by  banks  which  are  ordina- 
rily  known   as   certificates   of   deposit.* 

//.  Majority  rule  that  certificate  is  a 
negotiable  inatruntent. 

Ordinarily  a  certificate  of  deposit  con- 
tains a  statement  to  the  effect  that  the 
depositor  has  deposited  in  the  bank  a 
stated  sum  of  money,  and  that  such  sum 
is  payable  to  his  order  on  the  return  of 
the  certificate  properly  indorsed.  The 
certificate  usually  contains  provisions  as 
to  interest.  A  typical  form  may  be  seen 
in  the  opinion  in  Easley  v.  East  Ten- 
nessee Nat.  Bank,  ante,  689.  It  is  held 
generally  in  some  cases  without  any 
reference  to  its  form,  that  a  certifi- 
cate of  deposit  is  a  negotiable  promis- 
sory   note^®    or    a    negotiable    instru- 


on  demand,  there  must  be  a  demand  of 
payment  of  the  bank  and  a  refusal  before 
suit  can  be  brought. 

In  Gregg  v.  Union  County  Nat.  Bank 
(1882)  87  Ind.  238,  a  certificate  of  deposit 
payable  to  the  order  of  the  depositor  on 
the  return  of  the  certificate  was  held  to  be 
dishonored  paper  by  lapse  of  time,  when  it 
was  not  negotiated  for  six  years  after  its 
date.  In  view  of  the  fact  that  it  was  a 
dishonored  paper  when  taken  by  the  plain- 
tiff, the  court  stated  that  it  was  not  neces- 
sary to  decide  whether  it  was  negotiable 
by  the  law  merchant. 

A  certificate  of  deposit  reciting  that 
money  has  been  deposited  in  the  bank  pay- 
able to  the  order  of  the  depositor  on  the 
return  of  the  certificate  is  stated,  in  Kreba 
V.  Blatz  (1009)  134  Ky.  506,  121  S.  W.  436, 
to  be  in  effect  a  promissory  note.  It  is 
further  stated  in  this  case  that,  when  the 
depositor  placed  his  name  on  the  back  of 
the  paper  and  transferred  it  for  a  valuable 
consideration,  he  became  liable  to  his  trans- 
feree '"as  assignor."  Upon  the  subsequent 
failure  of  the  bank,  when  the  depositor 
knew  that  his  transferee  was  looking  to 
him  as  the  assignor,  he  made  a  settlement 
with  him  in  which  the  certificate  of  de- 
posit was  returned ;  a  number  of  years  after 
this  settlement  the  suit  at  bar  arose,  and 
the  court  held  that  the  assignor,  having 
elected  to  make  a  settlement  and  accept  a 
return  of  the  certificate,  could  not  change 
his  election. 

A  certificate  of  deposit  issued  by  an  as- 
sociation formed  under  the  general  banking 
law.  payable  to  the  order  of  a  particular 
person  a  stated  time  after  date  with  in- 
terest, was  held,  in  Bank  of  Orleans  v. 
:Merrill  (1842)  2  HUl  (N.  Y.)  295,  to  be  in 
effect  a  negotiable  promissory  note,  and  bav- 
in*; been  issued  without  the  sanction  of  the 
comptroller  could  not  form  the  basis  of  a 
ri^ht  of  action. 
L.K.A.1918C. 


A  certificate  which,  so  far  as  appears,  wai» 
given  by  an  individual,  reciting  that  a  stat- 
ed sum  of  money  had  been  received  from 
a  named  person  for  which  "I  am  responsi- 
ble, with  interest  at  the  rate  of  7  per  cent 
per  annum,  upon  production  of  this  receipt, 
and  after  three  months'  notice/*  is  held 
to  be  a  promissory  note.  La  Forest  v. 
Babineau  (1906)  37  Can.  S.  C.  521. 

By  virtue  of  an  express  statute,  it  wa» 
held  in  Blood  v.  Northrup  (1862)  1  Kan.  28, 
that  a  certificate  of  deposit  was  subject, 
in  the  hands  of  an  assignee,  to  the  same 
defenses  as  could  have  been  made  against 
the  same  in  the  hands  of  the  assignor. 

*>  In  Hotchkiss  v.  Mosher  (1872)  48  K.  Y. 
478,  where  one  who  had  guaranteed  the 
payment  of  certain  notes  at  a  bank  paid 
the  notes  and  allowed  the  same  to  remain 
with  the  bank  for  collection  from  the  prin- 
cipal obligor,  and  received  from  the  bank 
as  evidence  of  the  transaction  a  certificate 
of  deposit  stating  that  he  had  depoi?ite<i  ii 
certain  sum  of  money  with  the  bank,  it  >Yas 
held  that  the  certificate  was  simply  an 
acknowledgment  of  so  much  money  deposit- 
ed with  the  bank,  and  of  the  same  forre 
and  effect  as  a  receipt  for  money. 

•  Note  to  First  Nat.  Bank  v.  Securitv  Xat. 
Bank,  15  L.R.A.  386. 

9  See  First  Nat.  Bank  v.  Clark  and  the 
note  appended  thereto,  as  to  ordinary  de- 
posit slips  given  by  banks.     17  IaR.A.  5W>. 

10  McMillan  v.  Richards  (1858)  9  Cal.  36.'). 
70  Am.  Dec.  655,  holding  that  attachment 
would  not  lie  against  the  bank  after  the 
certificate  had  been  issued. 

Springfield  M.  &  F.  Ins.  Co.  v.  Peck  (18h2» 
102  111.  265,  recognizing  that  under  the  Hi'- 
nois  rule  such  certificates  are  negotiable. 

Hanna  v.  Manufacturers'  Trust  Co.  (11HI.*> 
104  App.  Div.  90,  93  N.  Y.  Supp,  304. 

In  Elmore  County  Bank  v.  Avant  (1914 1 
189  Ala.  418,  66  So.  509,  an  action  upon  a 
promissory  note  by  a  bank  which  had  pur- 
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inent."     But  usually  the  form  appears 
and  is  sobst ant i: illy  as  set  forth  above. 


and  such  a  certifleate  of  deposit  is  held 
to  be  a  negotiable  instrument.^'   In  other 


chased  the  note  by  giving  a  certificate  of 
deposit,  the  court,  in  sustaining  a  recovery, 
states  that  such  a  certificate  is  a  negotiable 
promissory  note,  and  after  it  is  negotiated 
the  bank  could  not  defend  a  suit  by  a  sub- 
sequent holder;  so  that  after  the  original 
holder  had  negotiated  his  certificate  of  de> 
posit,  the  bank  was  in  the  same  position 
as  if  it  had  paid  the  holder  value  for  the 
note  sued  upon. 

In  Zang  v.  Wyant  (1898)  25  Colo.  551, 
71  Am.  St.  Rep.  145,  56  Pac.  665,  an  action 
by  creditors  of  a  bank  against  the  stock- 
holders to  enforce  the  sUbtutory  liability, 
a  showing  that  a  certificate  of  deposit  had 
been  issued  to  the  parties  seeking  the  re- 
covery is  held  insufllcient  to  entitle  them  to 
a  recovery,  the  court  stating  that  such  cer- 
tificates are  negotiable  instruments  and 
transferable  by  indorsement  and  delivery, 
and  it  was  therefore  incumbent  upon  those 
who  sought  to  recover  thereon  to  prove 
their  present  ownership  and  produce  them 
upon  the  trial,  or  show  by  competent  testi- 
mony that  they  had  been  lost  or  destroyed. 
Otherwise  a  reeoTcry  might  be  had  by  the 
original  payee  after  he  had  transferred  and 
parted  with  his  title  to  the  instrument  to  a 
bona  fide  holder,  who  would  have  the  right 
to  maintain  an  action  thereon  notwithstand- 
ing such  recovery. 

A  certificate  was  assumed  to  be  a  nego- 
tiable instrument  in  Coye  v.  Palmer  (1860) 
16  CaL  158. 

HKushner  v.  Abbott  (1912)  166  Iowa, 
508.  137  X.  W.  913;  City  Bank  v.  Brvan 
(lfll3)  72  W.  Va.  29,  78  S.  E.  400;  Benedum 
V.  First  Citizens  Bank  (1913)  72  W,  Va. 
124,  78  S.  E.  656. 

A  certificate  of  deposit  issued  by  a  bank 
for  borrowed  money  was  without  discussion 
ai^Humed  to  be  a  negotiable  instrument  in 
Barnes  v.  Ontario  Bank  (1869)  19  N.  Y. 
152. 

Certificates  of  deposit  are  treated  in  Kin- 
ney V.  Hynds  (1897)  7  Wyo.  22,  49  Pac. 
403.  52  Pac.  1081,  as  negotiable  instruments 
although  there  is  no  discussion. 

A  cashier's  check  which  is  referred  to  by 
the  court  as  a  certificate  of  deposit  is  held 
negotiable  in  Drinkall  v.  Movius  State  Bank 
(IJ)Ol)  11  N.  D.  10,  67  L.R,A.  841,  95  Am. 
St.  Rep.  693,  58  N.  W.  724. 

It  is  held  generally  in  National  City  Bank 
V.  Titlow  (1916)  233  Fed.  838,  that  a  cer- 
tificate of  deposit  is  a  negotiable  instru- 
ment; but  in  that  case  the  plaintiff  was 
held  not  entitled  to  the  rights  of  a  bona 
fide  holder  because  of  having  had  notice  of 
an  infirmity  in  the  instrument. 

»^Ia.\^e11  V.  Agnew  (1884)  21  Fla.  154, 
holding  that  a  certificate  of  deposit  payable 
to  the  depositor  or  bearer  is  in  effect  a 
promissory  note  payable  to  bearer  and  nego- 
tiable by  delivery,  so  that,  when  the  bank 
has  once  paid  it  to  a  person  to  whom  it 
had  been  delivered  by  the  depositor,  such 
payment  protects  the  bank  against  any 
claim  of  the  depositor. 
L.R.A.1918C. 


Carey  v.  McDougald  (1849)  7  6a.  84,  hold- 
ing the  indorser  of  a  certificate  of  deposit 
reciting  the  deposit  of  a  certain  sum  of 
money,  ''which  sum  said  bank  will  pay  to 
him  [the  depositor]  or  his  order  on  this 
certificate,  on  the  Ist  day  of  January  next," 
liable  on  his  indorsement. 

Lynch  v.  Goldsmith  (1879)  64  6a.  42, 
holding  that  a  depositor  to  whom  a  cer- 
tificate of  deposit  was  issued  certifying  that 
he  had  deposited  in  the  bank  a  stated  sum 
of  money  "subject  to  his  order,**  who  in- 
dorsed the  certificate  upon  a  transfer  there- 
of, was  liable  to  the  transferee  upon  his 
indorsement. 

Auten  V.  Crahan  (1899)  81  111.  App.  502, 
holding  that  a  certificate  of  deposit  payable 
to  the  order  of  the  depositor  on  the  return 
of  the  certificate  properly  indorsed  was  a 
negotiable  instrument,  and  therefore  the 
bank  was  not  subject  to  be  gamisheed  in 
a  suit  against  the  depositor. 

Drake  v.  Markle  (1863)  21  I&d.  433,  83 
Am.  Dec.  358,  holding  that  a  certificate  of 
deposit  reciting  that  the  depositor  has  de- 
posited a  stated  sum  of  money  "payable  to 
the  order  of  himself,  in  currency,  on  return 
of  this  certificate,"  is  a  negotiable  promis- 
sory note,  so  that  parties  whose  names  ap- 
pear on  the  back  thereof  are  prima  facie 
indorsers. 

First  Nat.  Bank  v.  vStapf  (1905)  165  Ind. 
162,  112  Am.  St.  Rep.  214,  74  N.  E.  987, 
6  Ann.  Cas.  631,  holding  a  depositor  who 
had  indorsed  a  certificate  of  deposit  "pay- 
able to  the  order  of  self,  in  current  funds, 
on  the  return  of  this  certificate  properly 
indorsed,''  liable  on  his  indorsement  to  the 
indorsee. 

Bingham  v.  Newton  Bank  (1918)  —  Ind. 
App.  — ,  118  N.  E.  318. 

Bean  v.  ^riggs  (1855)  1  Iowa,  488,  63  Am. 
Dec.  464,  holding  that  the  payees  of  a  cer- 
tificate of  deposit  which  recited  that  they 
had  deposited  in  the  bank  a  stated  number 
of  dollars  ''to  the  order  of  themselves,  pay- 
able two  months  after  date,  payable  to  their 
order  on  return  of  this  certificate,  at  inter- 
est," who  had  indorsed  the  same  upon  a 
transfer  thereof,  were  liable  upon  their  in- 
dorsement. 

Fells  Point  Sav.  Inst.  v.  Weedon  (1862) 
18  Md.  320,  81  Am.  Dec.  603,  holding  a  cer- 
tificate of  deposit  which,  after  reciting  the 
deposit  of  a  stated  sum  of  money  and  the 
provision  as  to  interest,  provides  that  the 
sum  ''will  be  paid  to  him  [the  depositor] 
or  to  his  order  on  demand,  and  on  return- 
ing this  certificate,"  is  a  negotiable  instru- 
ment, so  as  to  entitle  the  bank  to  the  return 
of  the  certificate  as  a  voucher  of  payment 
and  as  security  against  any  future  claim. 

Cassidv  v.  First  Nat.  Bank  (1882)  30 
Minn.  86*  14  N.  W.  363,  approved  in  Mitchell 
V.  Eat^cou  (1887)  37  Minn.  335,  33  N.  W. 
010. 

Dickey  v.  Adler  (1910)  143  Mo.  App.  326, 
127  S.  W.  593,  holding  a  certificate  of  de- 
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cases  in  which  such  a  form  appears,  a 
certitLcate  of  deposit  ia  stated  to  be  in 


effect  a  promissory  note  when  a  qutstiuo 
of  n^otiability  is  involved,  and  it  seems 


poeit  payable  to  "the  order  of  self"  negoti- 
able under  the  Negotiable  IiiBtruiiients  Law. 

FultK  V.  Walters  (1874)  2  Mont.  165. 

Kirk  wood  v.  First  Nat.  Bank  (1804)  40 
:N6b.  484,  24  L.R.A.  444,  42  Am.  St.  Rep. 
683,  58  N.  W.  1016,  holding  that  a  bona  Ude 
purchaser  of  a  certificate  of  deposit  for 
value  before  maturity  is  protected  to  the 
same  exteut  as  an  innocent  holder  of  other 
negotiable  paper,  approving  of  First  Nat. 
Bank  v.  Security  Nat.  Bank  (1892)  34  Neb. 
71,  lo  L.R,A.  386,  33  Am.  St.  Rep.  618,  51 
N.  W.  305,  containing  a  statement  to  the 
same  eifect,  but  holding  the  transferee  not 
-entitled  to  the  rights  of  a  bona  fide  holder 
because  he  had  taken  the  certilicate  after 
maturity. 

Pardee  v.  Fish  (1875)  60  N.  Y.  265,  19 
Am.  Rep.  176,  holding  that  one  to  whose 
order  a  certificate  of  deposit  in  the  usual 
form  Avas  payable,  with  interest,  on  the 
return  of  the  certificate,  who  had  indorsed 
the  same  upon  a  transfer  thereof,  was  lia- 
ble upon  his  indorsement. 

Munger  v.  Albany  City  Nat.  Bank  (1881) 
85  N.  Y.  580;  Read  v.  Marine  Bank  (1893) 
136  N.  Y.  454,  32  Am.  St.  Rep.  758,  32  N.  E. 
1083;  Re  Baldwin  (1902)  170  N.  Y.  156,  58 
L.R.A.  122,  63  N.  E.  62;  Re  Ellard  (1900) 
62  Misc.  374,  114  N.  Y.  Supp.  827 ;  Re  Ma- 
rine (1912)  78  Misc.  707,  140  N.  Y,  Supp. 
231,  affirmed  without  reference;  to  this  point 
in  (1915)  169  App.  Div.  65,  154  N.  Y.  Supp. 
845. 

Citizens'  Nat.  Bank  v.  Brown  (1887)  45 
Ohio  St.  39,  4  Am.  St.  Rep.  526,  11  N.  E. 
799;  Cuyahoga  Steam  Furnace  Co.  v.  Lewis 
(1S53)  4  Ohio  Dec.  Reprint,  15. 

Folk  v.  Moore  (1916)  103  S.  C.  266.  88  S. 
E.  18.  holding  third  parties  who  indorsed 
their  names  upon  the  back  of  a  certificate 
of  deposit  before  delivery  liable  as  makers. 

Easley  v.  East  Tennessee  Nat.  Bank, 
ante,  689. 

Bellows  Falls  Bank  v.  Rutland  County 
Bank  (1867)  40  Vt.  377,  holding  a  certiff- 
cate  of  deposit  which  recited  the  deposit  in 
the  bank  of  a  stated  number  of  dollars 
payable  to  the  order  of  the  depositor  on  the 
presentation  of  the  certificate  properly  in- 
dorsed, to  be  a  negotiable  instrument  upon 
which  an  indorsee  might  maintain  an  action. 

Pomerov  Nat.  Bank  v.  TTuntinsjton  Nat. 
Bank  (1913)  72  W.  Va.  534,  79  S.  E.  662, 
holding  a  certificate  of  deposit  payable  to 
the  order  of  the  depositor  in  current  funds, 
•on  the  return  of  the  certificate  properly 
indorsed,  a  negotiable  instrument. 

Chirran  v.  Witter  (1887)  68  Wig.  16,  60 
Am.  Rep.  827,  31  N.  W.  706,  holding  negoti- 
able a  certificate  of  deposit  payable  to  the 
order  of  the  depositor  on  the  return  of  the 
ceiti^cate  properly  indori^ed. 

Miller  v.  Austen  (1851)  13  How.  (U.  S.) 
218.  14  L.  ed.  119,  holding  a  certificate  of 
deposit  payable  to  the  order  of  the  depositor 
upon  the  return  of  the  certificate  a  nego- 
tiahle  instrument. 

Bank  of  Saginaw  v.  Title  &  T.  Co.  (1900) 
L.R.A.1918C. 


105  Fed.  491,  holding  a  certificate  of  deposiiit 
payable  to  the  order  of  the  depositor  on  the 
return  of  the  certificate  properly  indorsed 
to  be  a  negotiable  instrument. 

See  reference  to  Ford  v.  Brown  (1904)  114 
Xenn.  467, 1  L.R.A.(N.S.)  188,  88  S.  W.  1036. 
in  Easley  v.  East  Tennessee  Nat.  Ba.nk. 

In  Darden  v.  Banks  (1857)  21  6a.  297. 
certificates  of  deposit  payable  to  the  order 
of  the  depositor  are  held  to  be  but  the 
promissory  notes  of  the  bank  and  negoti- 
able, and,  being  payable  in  "corrent  notes," 
to  be  within  the  prohibition  of  a  statute 
against  the  issuance  by  a  bank  of  any  baak 
bills,  notes,  etc.,  payable  in  any  other  auin- 
ner  than  with  gold  and  silver  coin. 

A  certificate  of  deposit  reciting  the  de- 
posit of  a  stated  sum  of  money  "payable  to 
the  order  of"  the  depositors  '*on  return  of 
this  certificate,  thirty  days  from  date,"  is 
assumed,  in  Johnson  v.  Barney  (185o)  1 
Iowa,  531,  to  be  a  negotiable  instrument. 

The  person  to  whose  order  such  a  cer- 
tificate had  been  made  payable  was  held 
liable  upon  an  indorsement  of  the  same,  in 
Towle  V.  Starz  (1897)  67  Miiin.  370,  36 
L.R.A.  463,  69  N.  W.  1098. 

A  certificate  reciting  tliat  money  had  been 
deposited  for  the  account  of  a  certain  per- 
son, and  containing  a  promise  to  pay  to  said 
person  "or  to  his  order,  on  return  of  thiB 
receipt,  with  7  per  cent  per  annum  interest.'* 
which,  so  far  as  appears,  was  given  by  an 
individual,  was  held  to  be  a  negotiable 
promissory  note  in  Frank  v.  Wessels  (1876 1 
64  N.  Y.  166. 

A  certificate  of  deposit  reciting  that  the 
depositor  ''has  deposited  in  this  bank  $4.0(H) 
in  ciurency,  payable  in  like  funds,  to  the 
order  hereon  of  himself,*'  is  held  in  Howe 
v.  Hartness  (1860)  11  Ohio  St.  449,  7S  Am. 
Dec.  312,  to  have  all  the  characteristics  oi 
a  negotiable  promissory  note,  unless  the 
fact  that  it  is  payalde  in  currency  affects^ 
the  negotiability.  As  to  whether  a  cer- 
tificate payable  in  currency  iH  negotiable,  see 
infra. 

A  certificate  of  deposit  payable  to  the 
order  of  the  depositor  in  current  funds,  upon 
the  return  of  the  certificate  properly  in- 
dorsed, is  assumed  to  be  a  negotiable  in- 
strument in  Tobin  v.  McKinney  (1901)  15 
S.  D.  257,  91  Am.  St.  Rep.  694,  88  N.  W. 
572,  rehearing  of  (1900)  14  S.  D.  62.  91  Am. 
St.  Rep.  688,  84  N.  W.  228,  and  it  is  held 
that  the  negotiability  of  the  certificate  is 
not  destroyed  by  the  provision,  "'payable  to 
the  order  of  herself,  in  current  funds,  on 
return  of  this  certificate  properly  indorsed." 

A  certificate  of  deposit  which  recites  the 
deposit  of  money,  and  states  that  the  cer- 
tificate "will  be  cashed  only  upon  being  re- 
turned to  the  bank  by  [the  depositors]  or 
their  order,"  is  a  negotiable  certificate.  The 
i  court  states  that,  while  there  is  no  promise 
i  to  pay  in  so  many  words,  the  langua(!e  of 
the  last  paragraph  of  the  instrument  is 
I  susceptible  of  no  other  construction  than 
,  such  a  promise  to  pay  either  to  the  depos- 
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safe  to  assume  that  the  eourt  meant  to 
hold  it  negotiable." 


It  has  been  held  that,  when  such  an  in> 
strument    has    been    indorsed    by    the 


ilors  or   their  order.     Young   v.  American 
Bank  (1904)   44  Misc.  308,  89  N.  Y.  Supp. 

The  eourt  in  Re  Central  Bank  (1889)  17 
Ont  Rep.  574,  liolds  negotiable  a  certificate 
of  deposit  which  was  payable  to  the  order 
of  the  depositor  with  interest  at  4  per  cent 
per  annum  on  receiving  a  fifteen -days  notice, 
Imt  contained  a  provision  that  no  interest 
will  be  allowed  unless  the  money  lemains 
with  the  bank  a  stated  time.  The  certificate 
rr iitained  a  provision,  "This  receipt  to  be 
;;iven  up  to  the  bank  when  payment  of 
iMtluT  principal  or  interest  is  required." 
Th(>  court  states  that,  admitting  that  such 
an  instrument  does  not  possess  all  the  in- 
<'idents  of  a  promissory  note,  it  is  so  far 
negotiable  as  to  pass  a  good  title  to  a  bona 
Hde  purchaser. 

The  privy  council  expressed  an  opinion  in 
Richer  v.  Voy«r  (1874)  L.  R.  5  P  C.  (Eng.) 
461,  30  L.  T.  N.  S.  506,  22  Week.  Rep 
849,  that  a  certificate  payable  to  the  order 
of  a  named  person  upon  the  surrender  of 
the  certificate,  which  required  the  deposit  to 
remain  a  stated  time  to  bear  interest,  is  a 
negotiable  instrument;  but  expressly  re- 
frained from  deciding  this  question. 

Win  Poorman  v.  Mills  (1868)  35  Cal.  118. 
%  Am.  Dec.  90,  holding  that  a  certificate 
of  deposit  stating  that  the  depositor  has 
deposited  a  certain  sum  payable  to  himself 
or  order  on  demand,  or  on  return  of  the 
certificate  properly  indorsed,  passes  hy  de- 
livery when  indorsed  in  blank,  and  that  the 
holder  maj'  write  over  the  indorsement, 
"Pay  io  the  order  of  (the  bearer)"  and  that 
that  has  the  eflfect  in  the  hands  of  a  bona 
tidp  holder  of  an  indorsement  in  full. 

Uughlin  v.  Marshall  (1857)  19  lU.  390, 
holding  the  payee  of  a  certificate  of  deposit 
which  was  made  **payable  to  the  order  of 
himself,  ...  on  the  return  of  this  cer- 
tificate," who  had  transferred  the  same  by 
indorsement,  liable  on  his  indorsement  to 
hift  indorsee. 

Cate  V.  Patterson  (1872)  25  Mich.  191, 
holding  that  a  certificate  of  deposit  is  a 
promissory  note  within  the  meaning  of  a 
statute  permitting  an  action  thereon  by 
attaching  a  copy  thereof  to  a  declaration 
upon  the  common  counts.  In  this  case  the 
person  to  whose  order  the  certificate  was 
payable  was  held  liable  as  an  indorser  to 
the  person  to  whom  he  had  transferred  the 
certificate. 

That  a  certificate  of  deposit  payable  to 
the  order  of  the  depositor  in  current  funds, 
on  the  return  of  the  certificate,  is  a  nego- 
tiable instrument,  seems  not  to  have  been 
denied  in  Tripp  v.  Curtenius  (1877)  36  Mich. 
494,  24  Am.  Rep.  610,  reversing  a  judgment 
in  favor  of  transferees  tTiereof,  who  had 
taken  the  certificate  four  months  after  its 
date,  and  who  claimed  to  be  bona  fide  hold- 
ern  and  therefore  relieved  of  the  defense  of 
nayment  to  a  prior  holder.  The  court  states 
that  on  such  a  cortificato  the  time  begins 
to  nin  from  the  date  thereof,  "and  no  one 

L.u.A.ioisr. 


can  become  a  bona  fide  purchaser  who  does 
not  take  it  within  some  reasonably  short 
period." 

In  the  subsequent  case  of  Birch  v.  Fisher 
(1883)  61  Mich.  36,  16  N.  W.  220,  the  lap^e 
of  thirty-one  days  is  held  not  sufficient  to 
raise  the  presumption  that  the  paper  has 
been  dishonored,  so  as  to  prevent  one  who 
took  the  same  after  that  lapse  of  time  from 
the  date  thereof  becoming  a  bona  fide  holder, 
and  entitled  to  hold  the  same  as  against 
the  party  to  whose  order  it  was  made  pay- 
able, from  whom  it  had  been  obtained  by 
fraud. 

Jensen  v  Wilslef  (1913)  36  Nev.  37,  132 
Pac.  16,  Ann.  Cas.  1914D,  1220,  holding  the 
person  to  whose  order  snch  a  certificate  was 
made  payable  liable  as  »n  indorser  upon 
his  indorsement  upon  a  transfer  thereof. 

A  certificate  of  deposit  is  held  in  Philpot 
V.  Temple  Bkg  Co.  (1907)  3  Oa.  App.  742. 
60  S.  E.  480,  to  be  a  chose  in  action,  the 
delivery  of  which  as  a  gift  constitutes  an 
equitable  assignment  of  the  money  for  which 
it  calls. 

A  certificate  of  deposit  which  stated  that 
the  depositor  had  deposited  in  the  bank  a 
stated  number  of  dollars  **to  the  credit  of 
himself,  payable  m  like  funds  on  the  return 
of  this  certificate  duly  indorsed,  four  months 
j  after  date,'*  was  held  to  be  an  instrument 
I  within  the  meaning  of  a  statute  prohibiting 
a  banking  association  from  issuing  or  put- 
ting in  circulation  "any  bills  or  notes"  unless 
the  same  shall  be  made  payable  on  demand, 
and  therefore  to  be  void.  Bank  of  Peru  v. 
Farnsworth  (1857)  18  111.  563.  In  arriving 
at  this  conclusion  the  court  states  that  this 
instrument  "is  simply  a  promissory  note. 
No  particular  form  of  words  is  necesj^ary 
to  make  a  promissory  note.  .  .  .  This 
paper  contains  all  these  essential  elements 
of  a  promissory  note  without  limit  or  quali- 
fication, and  beside  that  simply  expresses 
the  consideration  on  which  the  promise  is 
made."  The  action  in  this  case  was  brought 
by  an  indorsee,  and  the  court  states  that, 
"like  a  promissory  note,  it  was  put  in  cir- 
culation by  the  indorsement  of  the  promisee, 
and  this  action  is  brought  by  the  assignee. 
If  it  was  not  a  promissory  note  in  the  com- 
mercial sense  of  the  terra,  then  by  what 
authority  was  it  negotiated?'* 

It  is  expressly  stated  in  Bank  of  Peru  v. 
Farnsworth  (111.)  supra,  that  the  certificate 
of  deposit  may  be  put  in  circulation  by  in- 
dorsement of  the  promisee,  and  the  transfer 
thereof  is  spoken  of  as  a  negotiation. 

In  Hunt  v.  Divine  (1865)  37  111.  137, 
supra,  the  plaintiff  is  spoken  of  as  an  as- 
signee of  the  certificate,  although  in  descrii)- 
ing  the  certificate^  it  is  stated  to  have  been 
indorsed  by  the  payee. 

See  Swift  v.  Whitney  (1858)  20  lU.  144. 

In  some  cases  dealing  with  certificates  of 
deposit  the  negotiable  character  of  the  pa- 
per is  conceded.  In  Kilgore  v.  Bulkley 
(1841)  14  Conn.  362,  an  action  against  the 
indorsers  of  a  certificate  of  deposit  which 
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payee,  he  should  be  considered  as  the 
drawer  of  a  check  or  bill  for  the  amount 
named  therein,  so  as  to  be  entitled  to 
have  it  protested  for  nonpayment  and 
to  receive  notice  thereof.** 

The  certificates  involved  in  the  fore- 
going cases,  so  far  as  appears,  contained 


the  usual  words  of  negotiability.  It  Las 
been  held  in  case  of  a  certificate  of  de- 
posit containing  none  of  the  usual  words 
of  negotiability,  such  as  **or  order"  or 
"or  bearer,"  that  the  certificate  was  ne- 
gotiable.** In  all  but  one  **  of  the  cer- 
tificates involved  in  these  cases,  the  oer- 


stated  that  the  depositors  had  deposited  a 
stated  sum  of  money  which  was  payable  "to 
tJieir  order  and  the  return  of  this  certifi- 
cate," it  was  admitted  that  the  Indorsement 
by  the  defendants  of  the  instrument  in  ques- 
tion imposed  on  tliem  a  liability  to  pay  the 
plaintiff  the  sum  therein  mentioned,  pro- 
vided a  legal  demand  was  made  when  due 
and  payment  refused  and  leeal  notice  of 
such  payment  given  to  the  defendants,  and 
it  is  stated  that  "the  instrument  in  question 
is  conceded,  by  the  counsel  for  the  defend- 
ants, to  be  a  promissory  note;  but  the  re- 
Hult  to  which  the  court  has  come  would  be 
th(^  same  whether  it  is  to  be  considered  as 
a  note  or,  in  connection  with  the  defendants* 
indorsement,  an  accepted  draft  or  order,  or, 
as  it  is  otherwise  termed,  a  certified  check, 
provided  it  is  a  note  of  the  bank  in  the 
one  case,  or  a  draft  or  check  on  the  bank  in 
the  other." 

14  Finer  v.  Clary  (1856)  17  B.  Mon.  (Ky.) 
645,  holding  that  the  indorser  of  such  a 
certificate  was  discharged  by  laches  on  the 
part  of  the  indorsee  in  failing  to  make  pro- 
test and  give  notice  thereof  within  a  rea- 
sonable time.  This  case  is  approved  in 
Robertson  v.  Jones  (1884)  6  Ky.  L.  Rep.  71. 
Compare  with  Patterson  v.  Poindexter 
(1843)  6  Watts  &  S.  (Pa.)  227,  40  Am.  Dec. 
554.  infra,  note  48. 

l»Welton  V.  Adams  (1854)  4  Cal.  37,  60 
Am.  Dec.  579,  The  certificate  here  recited 
41  deposit  of  a  stated  amount  of  money  "pay- 
able at  our  ofHce  ...  on  return  of  this 
certificate  with  her  indorsement  herein." 
The  certificate  having  been  lost,  the  court 
held  that  the  bank  could  not  be  compelled 
to  pay  the  amount  thereof  except'  upon  re- 
ceipt of  indemnity  against  the  presentation 
of  the  original  certificate.  This  case  is  ap- 
proved in  McMillan  v.  Richards  (1858)  9 
Cal.  365,  70  Am.  Dec.  655. 

In  Kavanagh  v.  Bank  of  America  (1909) 
239  III.  404,  88  N.  E.  171,  a  certificate  of 
deposit  reciting  that  "F.  M,  Creelman  has 
deposited  in  this  bank  $500,  payable  in  cur- 
rent funds  five  montlis  from  date,  with  in- 
terest at  the  rate  of  3  per  cent  per  annum, 
on  return  of  this  certificate  properly  in- 
dorsed," was  held  a  negotiable  instrument, 
and  free  from  defenses  in  the  hands  of  a 
bona  fide  indorsee.  The  argument  in  this 
case  was  that  the  certificate  was  not  a  nego- 
tiable instrument  assignable  by  indorse- 
ment, so  as  to  convey  the  legal  title  to  the 
indorsee,  because  it  was  not  payable  to  a 
person  named  therein  as  required  by  the 
Negotiable  Instrument  Act.  In  answer  to 
this  argument  the  court  states  that  the  cer- 
tificate acknowledges  the  receipt  of  the 
money  from  the  depositor,  and  states  that 
it  is  payable  on  return  of  the  certificate 
X.R.A.]9'l8C. 


properly  indorsed;  that  the  legal  effect  is 
a  promise  to  pay  to  the'  depositor  who  ii 
named  in  the  instrument,  and  the  court  con* 
eludes  that  the  certificate  is  in  effect  a 
promissory  note  and  negotiable  under  the 
statute.  The  Kavanagh  Case  is  approved  in 
Pryor  v.  Bank  of  America  (1909)  240  III. 
100,  88  N.  E.  288. 

A  bank  which  had  issued  a  certificate  of 
deposit  reciting  the  deposit  of  money,  and 
containing  the  provision  that  it  is  ''payable 
on  the  return  of  this  certificate  properly 
indorsed,"  was  held  liable  to  a  bona  fide 
holder  thereof  for  the  entire  amount  of  the 
certificate,  although  it  had  made  a  payment 
thereon  to  the  person  to  whom  it  was  made 
payable.  National  Bank  v.  Washington 
County  Nat.  Bank  (1875)  5  Hun  (N.  Y.) 
605.  The  court  treats  the  deposit  of  money 
as  a  bailment,  but  states  that,  when  the 
bank  has  given  a  certificate  of  deposit  and 
made  the  certificate  payable  on  its  return 
properly  indorsed,  it  has  added  to  its  origi- 
nal undertaking  as  a  depositary  ''an  agree- 
ment that  they  will  pay  the  deposit  to  the 
holder  of  that  certificate  properly  indorsed. 
They  are  therefore  under  a  liability  as  de- 
positary,  to  be  ready  to  redeliver  the  money 
whenever  demanded;  and  further,  to  deliver 
it  to  any  holder  of  that  certificate  properly 
indorsed.  It  followed,  therefore,  that  they 
are  liable  to  a  bona  fide  holder  of  the  certif- 
icate, notwithstanding  a  payment  to  the 
original  depositor." 

A  certificate  of  deposit  payable  to  the 
depositor  in  current  funds,  on  the  return 
of  the  certificate  properly  indorsed,  was 
treated  without  discussion  in  Old  Nat.  Bank 
V.  Exchange  Nat.  Bank  (1908)  50  Wash. 
418,  97  Pac.  462,  as  a  negotiable  instrument, 
so  as  to  entitle  an  indorsee  thereof  to  re- 
cover from  the  bank  free  from  defenses 
which  the  bank  had  against  the  depositor. 
The  certificate  was  also  treated  a«  a  nego- 
tiable instrument  in  that  an  indorser  there- 
of is  subject  to  the  liabilities^  of  an  in- 
dorser of  a  negotiable  instrument.  The 
bank  of  deposit  was  located  in  a  state  other 
than  that  in  which  the  action  was  brought, 
and  a  statute  of  the  .state  in  which  the 
bank  of  deposit  was  located,  providing  that 
a  negotiable  written  contract  for  the  pay- 
ment of  money  may  be  transferred  by  in- 
dorsement in  like  manner  with  negotiable 
instruments,  and  that  such  indorsement 
transfers  all  the  rights  of  the  assignor  un- 
der the  instrument  to  the  assignee,  subject 
to  all  equities  and  defenses  existing  in  favor 
of  the  maker  at  the  time  of  the  indorsement, 
was  urged  by  the  bank  of  deposit  as  author- 
izing it  to  offset  its  claim  against  the  de- 
positor. The  court,  however,  did  not  pass 
upon  the  statute;  neither  did  the  statute, 
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titicate  was  payable  on  the  return  there- 
of "properly  indorsed."  It  has  been 
expressly  held  that  the  words  **properly 
indorsed**  in  a  certificate  payable  to  the 
depositor  ''on  return  of  this  certificate 
properly  indorsed"  necessarily  imply 
that  the  instrument  is  payable  to  the  de- 
positor or  his  order. ^"^  It  has  been  held, 
apart  from  the  effect  of  the  Negotiable 
Instrument  Law,  that,  while  the  usual 
words  of  negotiability  aie  ''or.order^'  or 
"or  bearer/'  no  fixed  form  of  words  is 
necessary  to  impart  negotiability,^^  so 
that  the  words  ''properly  indorsed'-  may 
with  propriety  be  interpreted  to  impart 
that  quality  to  the  instrument,  if  it  is 
apparent  that  in  using  them  it  was  in- 
tended to  make  the  instrument  nego- 
tiable. It  is  doubtful,  however,  whether 
some  of  the  courts  holding  negotiable 
such  instruinents  as  were  involved  in  the 
eases  cited  in  this  paragraph  considered 
the  effect  of  the  absence  of  the  ordinary 
words  of  negotiability.  The  Negotiable 
Instruments  Law  provides  that  an  in- 
strument, to  be'  negotiable,  must  be  pay- 
able to  order  or  to  bearer,  or  in  some 
states  to  the  order  of  a  specified  person 
<iT  to  bearer.^®  Whether  a  strict  com- 
pliance with  this  statute  will  be  required, 
or  whether  other  words  clearlv  indieat- 

m 

ing  an  intent  to  make  the  instrument  ne- 
srotiable,  will  be  held  sufficient,  remains 
to  be  seen. 

Coming  now  to  the  more  specific  ques- 
tions connected  with  the  determination 
of  whether  a  certificate  of  deposit  is  a 
negotiable   instrument,   it   appears   that 


such  a  certificate  of  deposit  is  ordinarily 
likened  to  a  promissory  note.  The  lack 
of  a  promise  in  express  words  does  not 
prevent  its  being  considered  in  effect  a 
promissory  note.  The  West  Virginia 
court  ^  states :  "That  the  paper  in  ques- 
tion is  neither  a  check  nor  bill  of  ex- 
change is  admitted,  but,  by  the  great 
weight  of  authority,  it  is  held  to  be  in 
legal  effect  a  promissory  note,  notwith- 
standing the  lack  of  a  promise  in  ex- 
press words.''  It  has  been  stated  by  the 
Iowa  court  that  the  test  to  determine 
whether  aoeh  a  certificate  is  in  effect  a 
promissory  note,  "perhaps,  consists  in 
the  inquiry  whether  the  transaction  is  a 
deposit,  or  en  immediate  debt  and  en- 
gagement to  pay."  '^  The  court  then  re- 
ferring to  the  certificate  of  deposit  in- 
volved in  the  case  at  bar,^'  states  that 
it  has  all  the  requisites  of  a  negotiable 
promissory  note,  and  continues:  "It  is 
conceded  to  Ivave  words  of  negotiability, 
in  being  made  payable  'to  the  order  of 
themselves'  and  'to  their  order.'  .  .  . 
Then,  again,  it  is  a  written  instrument 
for  the  payment  of  a  fixed  amount  in 
money  absolutely,  and  subject  to  no  con- 
tingency, at  a  certain  time,  and  it  is 
conclusively  certain  who  is  to  pay  and 
be  paid.  These  requisites  make  a  good 
promissory  note,  provided  there  is  also 
what  amounts,  in  legal  eiffect,  to  a  prom- 
ise to  pay.  .  .  .  For  this  purpose,  no 
particular  form  of  words  is  necessary, 
nor  need  there  be  a  promise  in  express 
language;  but  it  is  suf&cient  if  an  un- 
dertaking to  pay  is  implied  on  the  face 


do  tar  as  appears,  impose  upon  an  indorser 
of  a  non- negotiable  instrument  the  liabili- 
ties of  an  indorser  of  a  negotiable  instru- 
ment. 

Klauber  v.  Biggerstaff  (1879)  47  Wis.  651, 
32  Am.  Rep.  773,  3  N.  W.  357,  holding 
a  certificate  of  depoait  reciting  a  deposit  of 
money  by  a  stated  person,  "payable  to  him- 
self in  currency  on  the  return  of  this  certif- 
icate," to  be  a  negotiable  instrmnent. 

Forrest  v.  Safety  Bkg.  &  T.  Co.  (1909) 
174  Fed.  345,  holding  that  a  certificate  of 
deposit  reciting  that  a  named  person  has 
deposited  a  stated  sum  of  money  ''to  the 
credit  of  himself,  payable  in  current  funds 
on  the  return  of  this  certificate  properly 
indorsed."  is  a  negotiable  instrument. 

In  Long  V.  Straus  (1886)  107  Ind.  94, 
57  Am.  Rep.  87,  6  N.  B.  123,  7  N.  E.  763, 
the  court  had  for  its  consideration  an  ac- 
knowledgment of  the  receipt  of  money  in 
the  language,  "Received  of  Joseph  S.  Long 
*1.t)(M>,  on  deposit,  in  national  currency." 
I'pon  the  first  opinion  the  court  did  not  re- 
jTud  this  as  an  ordinary  certificate  of  de- 
potiit.  but  in  the  opinion  on  rehearing  the 
<ourt.  after  stating  that  certain  implied  ob- 
ligations arose,  continued  that,  if  "the  in- 
L.K.A.J918C. 


strument  we  have  under  consideration  had 
been  written  out  in  full,  although  payable 
on  demand,  it  would  be  a  promissory  note, 
and  it  seems,  under  the  principles  we  have 
stated,  that  it  is  a  promissory  note,  and  as 
such  negotiable."  The  question  involved 
in  this  case,  however,  did  not  require  a 
decision  as  to  the  negotiability  of  the  in- 
strument, and  the  court  expressly  refrained 
from  deciding  this  question. 

i«See  Klauber  v.  Biggerstaff  (1879)  47 
Wis.  551,  32  Am.  Rep.  773,  3  N.  W.  357. 

"  Forrest  v.  Safety  Bkg.  &  T.  Co.  (1909) 
174  Fed.  345. 

18  3  R.  C.  L.  p.  876,  §  61;  Dan.  Neg.  Inst. 
6th  ed.  §  106. 

W  This  provision  is  not  considered  by  the 
court  in  Kavanagh  v.  Bank  of  America 
(1909)  239  lU.  404,  88  N.  E.  171,  supra,  a 
case  decided  under  the  Negotiable  Instru- 
ments Act. 

80  pomeroy  Nat.  Bank  v.  Huntington  Xat. 
Bank  (1913)  72  W.  Va.  634,  79  S.  E.  662. 

«l  Bean  v.  Briggs  (1855)  1  Iowa,  488,  63 
Am.  Dec.  464. 

SS  Ibid,  see  supra,  note  12,  for  form  of 
certificate. 
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of  the  note.  .  .  .  And  so  an  order  or  '  tain, — if  before  the  three  months,  the 
promise  to  deliver  a  certain*  sum  of  ,  stated  principal  only;  if  after  that  time, 
money  to  A,  or  to  be  accountable  or  re-  the  interest  to  be  added  to  that  princi- 
sponsible  to  A  for  a  certain  sum  of  pal."  The  English  privy  council  states 
money,  or  that  A  shall  receive  it  from  obiter  that  "the  word  'payable'  in  the 
the  maker,  is  a  good  promissory  note,  certificate  in  question  unquestionably  im- 
.  .  .  The  usual  express  words  *I  prom-  ports  a  promise  to  pay  the  sum  de- 
ise  to  pay,*  etc.,  it  is  true,  are  not  con-    posited."** 

tained  in  this  instrument,  but  an  under-  While  a  certificate  of  d^x>sit  is  usual- 
taking  to  pay  is  clearly  implied,  as  ly  treated  as  being  an  instrument  in  the 
contradistinguished  from  a  mere  ac-  nature  of  a  promissory  note,  it  has  been 
knowledgment  of  a  deposit  in  the  held  that  a  certifieate  of  deposit  payable 
nature     of     a     bailment.       That     the  I  to  the  order  of  depositor  on  the  retium  of 


sum     18     stipulated     to     draw     inter- 
est almost  necessarily  excludes  the  con- 


the  certificate  properly  indorsed  is  not  a 
demand    promissory    note,    within    the 


elusion  that  it  was  a  bailment  or  simple  meaning  of  a  statute  making  promissory 
deposit.  Then,  as  to  the  promise  aside  [  notes  on  demand  subject  to  ail  the  equi- 
from  the  whole  tenor  of  the  instrument, '  ties  between  the  original  parties.  Such 
we  have  the  word  payable'  used  in  two  '  a  certificate  is  held  not  to  be  due  until 
connections,  relating  to  the  time  of  pay-  |  a  demand  is  made  and  the  certificate  re- 
ment,  as  also  to  whose  order  the  money  i  turned  or  tendered.  Accordingly,  one 
was  to  be  paid."  The  supreme  court  of  |  who  has  taken  such  a  certificate  by  in- 
Michigan,**  in  dealing  with  a  certificate  ;  dorsement  from  the  depositor  a  short 
of  deposit  which  recited  that  there  had  time  after  its  issue  may  show  that  he  is 
been  "deposited  in  this  bank  $550,  pay-  a  bona  fide  holder  thereof  and  entitled  to 
able  to  the  order  of  Rufus  Gate,  with  in-  the  rights  of  a  bona  fide  holder  of  nego- 
terest  if  left  three  months,  on  the  re-  tiable  paper.^  The  Massachusetts  court 
turn  of  this  certificate,"  states  that  "it  states  that  "such  certificates  are  issued 
contains  all  the  elements  necessary  to  with  the  design  that  they  shall  be  used 
constitute  a  promissory  note,  the  state-  .  as  money,  and  taken  with  as  much  con- 
ment    of    the    deposit    being,    in    legal  >  fidence  as  the  bills  of  the  bank,  and  to 


effect,  no  more  than  a  statement 
of  the  consideration;  and  the  word 
'payable,'  in  the  context  in  which  it 
stands,  must  be  treated  as  an  express 


avoid  the  risk  and  inconvenience  of  keep- 
ing, carrying,  and  counting  sums  o£ 
money,  and  are  so  regarded  in  mercantile 
affairs.    .    .    .    Such  certificates  are  not 


promise  to  pay,  as  this  is  the  only  possi-  '  commonly  known  in  the  community  as 
ble  meaning  which  can  be  attributed  to  >  promissory  notes." 
it.  It  was  payable  on  demand,  no  other  ;  Certain  provisions  usually  found  in 
lime  being  fixed,  and  the  sum  was  cer-  ,  certificates  of  deposit  have  been  the  snb- 
tain,  within  the  meaning  of  that  term  as  ject  of  adjudication  by  the  courts.  In 
generally  used  in  the  definition  of  a  i  some  cases  it  is  admitted  that  a  certifi- 
promissory  note ;  the  amount  of  princi-  cate  of  deposit  as  such  is  a  negotiable  in- 
pal  was  certain  at  all  events  and  though,  strument,*^  the  argument  being  against 
if  left  for  three  months,  interest  was  to  ,  the  negotiability  of  the  particular  one 
be  added  from  its  date,  yet  there  was  no  ,  involved  in  the  case  at  bar. 
time,  whether  before  or  after  the  ex-  The  fact  that  such  instruments  are 
piration  of  the  three  months,  when,  if  made  payable  on  return  of  the  ceriiiifate 
payment  had  been  demanded,  the  amount  '  is  not  such  a  contingency  as  affects  the 
due  would  not  have  been  absolutely  cer-  ,  negotiable  character  thereof.^     The  re- 

M  Cate  v.  Patterson  (1872)  25  Mich.  191.  i  Nat.  Bank   (1882)   30  Minn.  86,  14  N.  W. 

24Micher  v.  Voyer   (1874)   L.  R.  5  P.  C.  !  363,  approved  in  Mitchell  v.  Easton  (18b7) 
(Eng.)   461,  30  L.  T.  N.  S.  506,  22  Week.  I  37  Minn.  336,  33  N.  W.  »10. 
Rep.  849.  Hatch  v.  First  Nat.  Bank   (1900)  94  Me. 

«fiShute  V.  Pacific  Nat.  Bank  (1884)   136  '  '^^S,  80  Am.  St.  Rep.  401,  47  Atl.  908.    The 


Mass.  487. 

The  maturity  of  certificates  of  deposit 
is  discussed  in  the  note  to  First  Nat.  Bank 
V.  Security  Nat.  Bank,  15  L.R.A.  386. 

26  Hatch  V.  First  Nat.  Bank  (1900)  94 
Me.  348,  80  Am.  St.  Kcp.  401,  47  Atl.  908; 
First  Nat.  Bank  v.  (ireenville  Nat.  Bank 
(1S92)  84  Tex.  40,  10  S.  W.  334. 

87  Bingham  v.  Nowton  Bank  (1918)  — 
Ind.  App.  — ,  118  N.  E.  318;  Cassidy  v.  First 
L.R.A.1018C. 


court  here  states  that  the  language,  "on 
return  of  this  certificate  properly  indorsed.*' 
expresses  no  more  than  the  law  implied  as 
the  duty  of  the  holder  in  the  absence  oi 
any  8uch  stipulation. 

kirkwood  v.  First  Nat.  Bank  (1894)  40 
Neb.  484.  24  L.R.A.  444,  42  Am.  St.  Rep. 
683,  58  N.  W.  1016;  Frank  ▼.  WesseJs 
(1876)  64  N.  Y.  165;  Pomeroy  Nat.  Bank 
V.  Huntington  Nat.  Bank  (1913)  72  W.  Va. 
534,  79  S.  E.  662.     See  Tobin  v.  McKimiev 
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quirement  that  the  certificate  of  deposit 
be  payable  on  return  of  the  certificate 
'^properly  indorsed"  has  been  held  not 
to  render  it  non-negotiable.'^  One 
court  taking  this  view  argues  that  *'a 
'proper'  indorsement  is  such  an  indorse- 
ment as  the  law  merchant  requires  in  or- 
der to  authorize  a  payment  to  the  holder. 
If  presented  by  the  original  payee,  no 
indorsement  would  be  proper,  or  at  least 
neeessary;  if  presented  by  another, 
^proper  indorsement'  to  show  his  title 
would  be  requisite.  We  do  not  think 
that  this  provision  operates  as  a  condi- 
tion destroying  the  negotiability  of  the 
instrument."  •• 

Even  though  a  demand  upon  the  bank 
is  necessary  before  action  can  be  brought 
upon  the  instrument,  thus  distinguishing 
it  from  a  promissory  note,  the  negotiable 
character  of  the  instrument  is  not  de- 
«troved.^ 

A  provision  that  the  certificate  shall 
hear  interest  if  it  remains  a  stated  period 
does  not  render  the  certificate  un- 
certain as  to  amount,  so  as  to  de- 
stroy its  negotiability.**^  The  Maine 
eourt*^  argues  in  the  ease  of  a 
certificate  payable  on  demand,  that 
^4f  pa3rment  be  demanded  at  any 
time  within  six  months  [the  time  fixed 
for  the  payment  of  interest],  the  amount 
payable  is  certain;  it  is  the  face  of  the 
certificate.  If  payment  be  not  demanded 
until  after  six  months,  tke  amount  pay- 


able is  equally  certain;  it  is  the  face  of 
the  certificate  and  interest  to  the  time  of 
payment.  In  this  respect,  the  certificate 
is  like  a  note  payable  at  a  time  certain, 
with  interest  at  a  speeified  rate  from  the 
date  of  the  note,  or  frpm  maturity  if  it 
is  not  paid  at  maturity." 

A  provision  that  a  notice  shall  be  given 
a  stated  time  before  payment  can  be  re- 
quired does  not  prevent  the  instrument 
from  being  negotiable.'^ 

One  of  the  requisites  of  a  negotiable 
promissory  note  is  that  it  be  payable  in 
money.  Whether  when  a  note  is  payable 
in  current  funds  or  in  eurreney  it  is 
negotiable  within  this  requirement  is  a 
question  upon  which  there  is  not  an 
agreement  among  the  authorities.^  The 
same  question  arises  in  case  of  cer- 
tificates of  deposit  payable  in  ^^currency" 
or  in  '^eurrent  funds,"  etc.  It  is  appar- 
ent that  a  discussion  limited  to  cer- 
tificates of  deposit  eannot  adequately 
cover  this  question;  it  is  necessary  to 
consider  the  cases  dealing  with  instru- 
ments other  than  certificates  of  deposit. 
As  to  this  question,  therefore,  this  dis- 
cussion does  not  purport  to  be  exhaus- 
tive. The  same  difference  of  opinion  that 
exiflts  in  oaaes  of  oommeroial  paper  gen* 
erally  is  found  to  exist  in  cases  of  cer- 
tificates of  deposit;  one  line  of  author- 
ities holds  that  such  certificates  i)ayable 
in  current  funds  or  in  currency  arc  non- 
negotiable,^  at  least  that  they  are  prima 


(1901)  15  S.  D.  257,  91  Am.  St.  Rep.  694, 
88  X.  W.  572,  supra. 

An  instrument  in  the  form  of  a  certifi- 
cate of  deposit,  which  apparently  was  is- 
sued by  an  individual  for  money  deposited 
with  him,,  is  stated  not  to  be  payable  on  a 
contingency  because  of  the  fact  that  the 
instrument  is  made  payable  "on  the  return 
of  this  certificate.  Smilie  v.  Stevens 
a866)  39  Vt.  315. 

»Kirkwood  v.  First  Xat,  Bank  (1894)  40 
Keb.  484,  24  L.R.A.  444,  42  Am.  St.  Rep. 
683,  58  N.  W.  1016. 

»  Pardee  v.  Fish  (1875)  60  N.  Y.  265,  19 
Am.  Rep.  176. 

»0  Hatch  v.  First  Nat.  Bank  (1900)  94 
Me.  348,  80  Am.  St.  Rep.  401,  47  Atl.  908  j 
Gate  V.  Patterson  (1872)  25  Mich.  191.  see 
text  to  note  23,  supra;  Kirkwood  v.  First 
Kat.  Bank  (Neb.)  supra. 

Richer  v.  Voyer  (Kng.)  supra  (dictum), 
approved  in  Re  Central  Bank  (1889)  17 
Ont.  Rep.  574. 

81  Hatch  V.  First  Nat.  Bank  (1900)  94 
Me.  348,  80  Am.  St.  Rep.  401,  47  Atl.  908. 

M  Richer  v.  Voycr  (1874)  L.  R.  5  P.  C. 
(Eng.)  461,  30  L.  T.  N.  S.  506,  22  Week. 
Rep.  849  (dictum);  Re  Central  Bank  (Ont.) 
jsupra. 

83  See  1  Dan.  Neg.  Tns.  §  56,  p.  76. 

84Huse  V.  Hamhlin  (1870)  29  Iowa,  501, 
4  Am.  Rep.  244,  holding  a  certificate  of 
L.R.A.1918C. 


deposit  payable  *Mn  currency"  to  he  non- 
negotiable. 

Johnson  v.  Henderson  (1877)  76  N.  C.  227 
(payable  "in  current  funds") ;  Ford  v.  Mit- 
chell (1862)  15  Wis.  304  (payable  "in  cur- 
rency") ;  Piatt  V.  Sauk  County  Bank  (1863) 
17  Wis.  222  (pavablc  "in  current  funds") : 
Lindsey  v.  McClelland  (1864)  18  Wis.  481, 
86  Am.  Dec.  786  (payable  "in  current 
funds"). 

The  foregoing  Wisconsin  cases  are  prac- 
tically overruled  in  Klaubor  v.  Biggerstaff 
(1879)  47  Wis.  551,  .32  Am.  Rep.  773,  3 
N.  W.  357,  although  the  court  there  states 
that,  in  upholding  the  negotiable  quality  of 
the  certificate  of  deposit  in  the  case  at  bar, 
"it  has  not  been  found  necessary  expressly 
to  overrule  any  of  those  cases,'*  referring  to 
the  foregoing  Wisconsin  cases. 

National  State  Bank  v.  Ringel  (1875)  51 
Ind.  393,  holding  that  the  depositor  is  not 
compelled  to  give  a  bond  of  indemnity  in 
order  to  recover  the  amount  of  the  certif- 
icate from  the  bank,  where  the  certificate 
has  been  lost. 

The  court  in  Krieg  v.  Palmer  Nat.  Bank 
(1912)  51  Ind.  App.  34,  95  N.  F.  613,  rocog- 
nizes  that  there  is  considerable  difTercnco 
in  the  decisions  as  to  whether  a  bill  or  noto 
payable  in  current  funds  is  npfjotiablo,  but 
adheres  to  the  rule  established  in  Indiana 
that  such  an  instrument  is  not  negotiable 
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facie  non-negotiable,  but  that  parol  evi- 
dence is  competent  to  show  that  the  term 
'^currency"  or  "current  funds"  describes 
that  which  by  custom  or  law  is  money.** 
On  the  contrary,  it  has  been  held 
that  a  certificate  payable  in  current 
funds  or  in  currency  is  negotiable.**  The 
latter  seems  to  be  the  rule  followed  in 
the  recent  cases,  and  arises  doubtless 
from  the  fact  that  currency  is  now^  prac- 
tically synonymous  with  money.  The  In- 
diana court*''  argues  that,  "beginning 
with  the  issue  of  United  States  Treasure 
notes,  declared  to  have  the  quality  of 
legal  tender,  it  has  been  the  practice  of 
drawers  of  bills  of  exchange  and  makers 
of  promissory  notes  to  indicate  payment 
in  gold  or  silver  or  such  notes,  and  from 
that  time  the  terms  ^current  funds'  and 
^currency'  have  been  used  to  designate 
any  of  these,  all  being  current  and  de- 
clared by  statute  to  be  legal  tender.  The 
better  rule  now  seems  to  be  that  instru- 
ments of  the  kind  in  question,  payable  in 
'current  funds'  or  in  ^currency,*  are  pay- 
able in  money.  .  .  .  We  therefore  hold 
that  this  certificate  of  deposit  is  payable 
in  money,  and  is  negotiable  as  an  inland 
bill  of  exchange."  The  Maine  court** 
states,  in  its  discussion  of  this  question, 


1  that  "we  think  that  the  modern  and  bet- 
ter doctrine  is  that  the  term  ^current 
funds,'  when  used  in  commercial  transac- 

1  tions  as  the  expression  of  the  medium  of 
payment,  should  be  construed  to  mean 
current  money,  funds  which  are  current 
by  law  as  money,  and  that  when  thus 
construed  a  certificate  of  deposit  payable 
in  current  funds  is  in  this  respect  nego- 
tiable." 

A  certificate  of  deposit  which  recites 
the  deposit  of  "twenty-one  hundred  and 
eighty  and  ^9ioo  dollars  in  cks.,  payable 
to  the  order  of  himself,  on  the  return  of 
this  certificate  pn)perly  indorsed/'  does 
not  contain  a  promise  to  pay  money,  and 
is  therefore  not  negotiable.** 

Special  statutory  requirementi  at  to 
negotiability. 

Negotiability  may  depend  upon  special 
statutory  requisites;  if  the  certilicate 
does  not  comply  with  these,  it  is  not 
negotiable.^  Thus,  under  a  statute  in- 
terpreted to  require  that  paper  be  pay- 
able at  a  bank  in  order  to  be  negotiable, 
a  certificate  of  deposit  has  been  held  to 
be  non-negotiable  where  it  is  not  ex- 
pressly made  payable  at  a  bank.^^  But 
the  contrarv  view  has  been  taken  and  the 


under   the    law   merchant.     Accordingly,   a  \ 
certificate   of   deposit   payable   "in    current  I 
funds"  was  held   non-negotiable  under  the  | 
law  merchant,  but  negotiable  by  virtue  of 
the  Indiana  statute.     The  Indiana  statute 
is  not  set  out,  but  in  the  headnote  in  the 
official  report  of  the  case  is  stated  to  make 
all    promissory    notea,    bills    of    exchange, 
bonds,  or  other  instruments  in  writing  nego- 
tiable bv  indorsement  thereon. 

The  above  Indiana  cases  overruled  by  Mil- 
likan  v.  Security  Trust  Co.  (Ind.)  infra. 

«»It  is  stated  in  Huse  v.  Hamblln  (1870) 
20  Iowa,  501,  4  Am.  Hep.  244,  that  "it  is 
probable  that  competent  evidence  would 
have  been  admitted,  if  offered,  to  prove  that 
the  word  'currency'  used  in  the  instrument 
describes  that  which  by  custom  or  law  is 
money,  and  thus  the  certificates  would  have 
been  shown  to  be  commercial  paper,  .  .  . 
but  the  record  does  not  show  that  any  such 
evidence  was  offered." 

86Millikan  V.  Security  Trust  Co.  (1918) 
—  Ind.  — ,  118  N.  E.  568,  overruling  Na- 
tional State  Bank  v.  Ringel  and  Krieg  v. 
Palmer  Xat.  Bank  (Ind.)  supra;  Hatch  v. 
First  Xat.  Bank  (1000)  94  Me.  348,  80  Am. 
St.  Rep.  401,  47  Atl.  908. 

Kirkwood  V.  First  Nat.  Bank  (1894)  40 
Neb.  484,  24  L.R.A.  444,  42  Am.  St.  Rep. 
683,  58  N.  W.  1016;  Pardee  v.  Fish  (1875) 
60  N.  Y.  265,  19  Am.  Rep.  176  (payable  in 
current  bank  notes) ;  Howe  v.  Hartness 
.18(50)  n  Ohio  St.  449,  78  Am.  Dec.  312; 
Pomeroy  Nat.  Bank  v.  Huntington  Nat. 
Bank  (1913)  72  W.  Va.  5.34,  79  S.  E.  662. 

Klaiibor  v.  Biggerstaff  (1879)  47  Wis. 
l.n.A.UUHC. 


651,  32  Am.  Rep.  773,  3  N.  W.  357,  holding 
that  a  certificate  of  deposit  payable  "in 
currency"  is  negotiable.  A  statute  declared 
instruments  negotiable  which  contained  a 
promise  to  pay  '"any  sum  of  money  as  there- 
in mentioned."  A  previous  statute  had 
made  instruments  containing  a  promise  to 
pay  ''any  sum  of  money  therein  mentioned" 
negotiable,  and  the  court  holds  that  the  in- 
sertion of  the  word  "as"  in  the  amended 
statute  indicated  an  intention  to  make  in- 
struments payable  in  curreicy  negotiable. 

This  is  expressly  made  the  rule  by  a 
statute  which  governed  Finer  v.  Clary 
(1856)  17  B.  Mon.  (Ky.)  645.  See  Tobin  v. 
McKinney  (1901)  15  S.  D.  257,  91  Am.  St. 
Rep.  694,  88  N.  W.  572,  supra,  note  12. 

87Millikan  v.  Security  Trust  Co.  (1918) 
—  Ind.  — ,  118  N.  E.  568. 

•a  Hatch  v.  First  Nat.  Bank  (1900)  94  Me. 
348,  80  Am.  St.  Rep.  401,  47  Atl.  908. 

39  First  Nat.  Bank  v.  Greenville  Xat. 
Bank  (1892)  84  Tex.  40,  19  S.  W.  334.  It 
was  admitted  in  this  case  that  the  abbre- 
viation '*ckfi."  stood  for  checks. 

40Renfro  Bros.  v.  Merchants  &,  M.  Bank 
(1887)  83  Ala.  425,  3  So.  776. 

41  Renfro  Bros.  v.  Merchants  &  M.  Bank 
(Ala.)  supra.  The  fact  that  the  certificate 
was  headed  with  the  names  of  the  bankers 
by  whom  issued  and  the  city  or  town  in 
which  they  did  business,  and  that  it  wa>< 
paj'able  on  the  return  of  the  certificate,  was 
held  not  to  be  a  naming  of  the  bank  ai^ 
the  place  of  paynk^nt,  within  the  meaning 
of  sufh  a  (statute.  The  purpose  of  ?nch  a 
statute  is  to  require  the  place  of  payment 
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ordinary  certificate  of  deposit  held  to  be 
payable  at  a  bank  within  the  meaning  of 
these  statutory  requirements.^ 

The  omission  of  the  words,  ''for  value 
received/'  renders  the  instrument  non- 
negotiable  under  some  statutes.^ 

Ill,  Minority  rule  that  certificate  is  not 
a  negotiable  instrument* 

The  view  has  been  taken  that  a  cer- 


tificate of  deposit  is  not  a  negotiable  in- 
strument  in  the  ordinary  meaning  of  that 
term.^  The  certificate  is  likened  to  a 
promissory  note,  and  the  theory  upon 
which  this  conclusion  is  based  is  that  a 
promissory  note  must  contain  an  ex- 
press promise  to  pay ;  an  implied  promise 
is  not  suflScient.**  A  promise  to  pay  on 
the  return  of  the  certificate  makes  the 
promise    contingent    according    to    these 


to  be  designated  with  certainty,  and  not 
left  to  inference  or  implication.  The  certif- 
icate of  deposit  was  accordingly  held  sub- 
ject, in  the  hands  of  an  assignee,  to  pay- 
ment and  set-off  under  the  provisions  of  the 
statute  that  all  contracts  and  writings,  ex- 
cept bills  of  exchange  and  promissory  notes 
payable  in  money  at  a  bank  or  private 
banking  house  and  paper  issued  to  circulate 
as  money,  shall  be  subject  to  all  payments, 
set-offs,  and  discounts  had  or  possessed 
against  the  same  previously  to  notice  of 
the  assignment  or  transfer. 

tt  Bingham  v.  Newton  Bank  (1918)  — 
Ind.  App.  — ,  118  N.  £.  318,  holding  that  a 
certificate  of  deposit  containing  the  name 
of  the  issuing  bank  at  the  top,  and  certify- 
ing to  the  deposit  of  money,  which  is  made 
"payable  to  the  order  of  self  .  .  .  on  the 
return  of  this  certificate  properly  indorsed," 
is  payable  at  a  bank  within  the  meaning 
of  such  a  statute. 

Pomeroy  Nat.  Bank  v.  Huntington  Nat. 
Bank  (1913)  72  W.  Va,  534,  79  a  E.  662. 

It  was  not  necessary  for  the  court,  in 
Krieg  v.  Palmer  Nat.  Bank  (1912)  61  Ind. 
App.  34,  96  N.  E.  613,  to  decide  whether  the 
certificate  of  deposit  was  payable  at  a 
bank,  nor  did  it  do  so;  but  it  expressed  an 
opinion  that  ''a  fair  and  reasonable  inter- 
pretation of  the  instrument  leads  to  the 
conclusion  that  it  is  payable  at  the  Hunt- 
ington County  Bank,  Huntington,  Indiana.'' 
The  certificate  in  question  contained  the 
bank's  name  at  the  top  and  recited  that 
the  depositor  had  deposited  in  the  bank  a 
stated  sum  of  money  ^'payable  to  the  order 
of  himself  in  current  funds  on  the  return 
of  this  certificate  properly  indorsed." 

tt  International  Bank  v.  German  Bank 
(1877)  3  Mo.  App.  362,  reversed  on  other 
grounds  in  (1879)  71  Mo.  183,  36  Am.  Rep. 
468;  Savings  Bank  v.  National  Bank  (1889) 
38  Fed.  800  (involving  a  Missouri  contract). 

« Patterson  v.  Poindexter  (1843)  6 
Watts  &  S.  (Pa.)  227,  40  \m,  Dec.  554. 

Charnley  v.  Dulles  (1844)  8  Watts  &  S. 
(Pa.)  353,  holding  a  certificate  of  deposit 
reciting  that  a  named  person  "has  this  day 
deposited  in  this  bank  $3,000  for  the  use 
of  J.  S.  Skinner,  and  payable  only  to  his 
order  upon  the  return  of  this  eertificate," 
not  a  negotiable  instrument. 

I/cbanon  Bank  v.  Mangan  (1857)  28  Pa. 
452,  holding  a  certificate  reciting  that  the 
depositor  "has  deposited  in  this  bank  .  .  . 
subject  to  his  order,  and  payable  only  on 
the  return  of  this  certificate,"  not  a  ne- 
gotiable instrument. 

Loudon  Sav.  Fund  Soc.  v.  Hagerstown 
L.R.A.1918C. 


Sav.  Bank  (1860)  36  Pa.  498,  78  Am.  Dec. 
390,  holding  a  certificate  of  deposit  reciting 
the  deposit  of  money  payable  to  the  order 
of  the  depositor  six  months  after  date,  in 
currency,  on  the  return  of  the  certificate, 
not  a  negotiable  instrument. 

Dempsey  v.  Harm  (1887)  7  Sadler  (Pa.) 
426,  20  W.  N.  C.  266,  12  Atl.  27,  holding  a 
certificate  reciting  the  deposit  of  money 
payable  to  the  depositor  or  order  on  the 
return  of  the  certificate  properly  indorsed 
not  a  negotiable  instrument. 

A  mint  certificate  which  is  evidence  of 
so  much  bullion  in  the  mint  is  held  not  to 
be  negotiable  in  Hegeman  v.  M'Call  (1855) 
1  PhiTa.  (Pa.)  529. 

But  in  Dutton  v.  Merchants'  Nat.  Bank 
(1884)  16  Phila.  (Pa.)  94,  a  clearing  house 
duebill  reciting  that  there  is  "due  by  the 
Merchants  National  Bank  to  banks  $1,900. 
This  duebill  is  only  good  when  signed  by 
one  and  couutersignea  by  another  author- 
ized person,  and  is  payable  only  in  the  ex- 
change through  the  clearing  house  the  day 
after  issue,"  is  a  negotiable  instrument; 
the  court  stating  that  the  whole  tenor  of 
the  instrument,  together  with  the  usual  cus- 
tom of  the  banks  and  of  the  mercantile 
community,  tends  to  establish  the  fact  that 
these  instruments  are  regarded  as  payable 
to  bearer  as  such  deposited  as  cash,  and 
paid  on  presentation  by  the  bank  of  issue 
through  the  clearing  house. 

The  Pennsylvania  Negotiable  Instrument 
Act  has  been  interpreted  by  a  Federal  court 
to  include  certificates  of  deposit  in  its 
description  of  negotiable  instruments.  For- 
rest V.  Safety  Bkg.  &  T.  Go.  (1909)  174  Fed. 
345. 

O'Neill  V.  Bradford  (1844)  1  Pinnev 
(Wis.)  390,  42  Am.  Dec.  574.  That  such 
instruments  are  not  negotiable  was,  how- 
ever, doubted  in  this  state.  In  Lindsey  v. 
McClelland  (1864)  18  Wis.  481,  86  Am.  Dec. 
786.  and  in  the  subsequent  case  of  Klauber 
V.  BiggerstafT  (1879)  47  Wis.  551,  32  Am. 
Bep.  773,  3  N.  W.  357,  the  O'Neill  Case  was 
finally  overruled  and  such  certificates  held 
negotiable.  The  rule  of  tlie  Klauber  Case 
has  subsequently  been  followed  in  this  juris- 
diction. See  Curran  v.  Witter  (1887)  68 
WU.  16,  60  Am.  Rep.  827,  31  N.  W.  706, 
note  12,  supra. 

**  The  promise  to  pay  contained  in  a 
certificate  reciting  that  the  depositor,  nam- 
ing him.  "has  deposited  in  this  bank,  pay- 
able twelve  n^onths  from  1st  May,  1830. 
.  .  .  and  payable  only  to  their  order  upon 
the  return  of  this  certificate,"  is  not  an  ex- 
press promise  within  the  meaning  of  this 
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authorities,  and  therefore  prevents  the 
certificate  from  being  a  promissory 
note.*®  The  agreement  as  to  interest  has 
also  been  held  to  prevent  some  certifi- 
cates being  regarded  as  promissory' 
notes.*'    Such  a  certificate  does  not  be- 


come a  cheek  or  inland  bill  of  exchange 
upon  the  indorsement  thereof.**  But 
for  purposes  of  transfer  merely^  sueh  a 
certificate  is  held  to  be  transferable  by 
indorsement.** 


rule,  but  an  implied  promise.     Patterson  v.  i 
Poindexter  (Pa.)  supra. 

Lebanon  Bank  v.  Mangan  (Pa.)  supra; 
O'Neill  V.  Bradford  (Wis.)  supra,  overruled, 
see  comment  in  note  44. 

*6  Patterson   v.   Poindexter  and   Lebanon  ■ 
Bank  v.  Mangan   (Pa.)   supra. 

*''Thu8,  in  Patterson  v.  Poindexter  (Pa.) 
supra,  a  certificate  of  deposit  issued  on 
July  2d,  1839,  and  payable  ''twelve  months 
from  Ist  May,  1839,  with  5%  (five  per 
cent)  till  due,  per  annum,"  is  held  not  to 
be  such  a  plain,  unambiguous,  and  uncon- 
ditional promise  to  pay  as  to  make  of  the 
instrument  a  promissory  note. 


*«  Patterson  v.  Poindexter  (1848)  6  Watte 
&  S.  (Pa.)  227,  40  Am.  Dec.  554.  Compare 
with  Piner  v.  Clary  (1856)  17  B.  Mon.  (Ky.) 
645,  supra,  note  14. 

The  holding  in  O'Xeill  v.  Bradford,  supra, 
note  44,  that  such  a  certificate  is  not  a  bill 
of  exchange,  has  been  overruled. 

**  Patterson  v.  Poindexter  and  Charnley 
V.  Dulles  (Pa.)  supra. 

In  O'Neill  v.  Bradford,  overruled,  supra, 
note  44,  the  court  states  that  tlie  certificate 
ifl  "probably"  transferable  by  indorsement. 

W.  A.  E. 


KENTUCKY  COtJRT  OF  APPEALS. 

STEWART  DRY  GOODS  COMPANY,  Appt., 

V. 

MRS.  A.  L.  HUTCHISON. 

(177  Ky.  767,  108  S.  W.  17.) 

Master  and  servant  -^  holdinj^  over  aft* 
er  expiration  of  year  •*  effect  of  in- 
crease of  salary. 

1.  The  mere  increase  of  an  employee's 
salary  in  accordance  with  the  original  under- 
standing does  not  change  the  presumption 
that  one  wlio,  having  been  employed  for  a 
year,  continues  in  service  after  its  expira^ 
tion,  is  to  serve  for  another  year. 

For  other  casea^  see  Master  and  Servant,  /. 
e,  in  Dig.  1-62  N.  S. 

Same  -^  damans  -^  value  of  services. 

2.  One  wrongfully  discharged  from  an- 
other's service  is  not  bound  to  credit  on 
the  claim  for  breach  of  contract  the  valna 
of  his  services  in  a  business  of  his  own 
which  he  undertakes  to  establish,  if  such 
business  proves  to  be  unprofitable. 

For  other  cases,  see  'Damages,  II L  s,  in  Dig, 
1-52  N.  8. 

Same  •*  breach  of  contract  —  absence 
of  evidence. 

3.  The  jury  cannot  consider  in  an  action 
for  damages  for  wrongful  discharge  of  an 
employee,  the  question  of  his  own  breach 
of  contract,  if  there  is  no  evidence  in  the 
case  as  to  the  terms  of  the  contract. 

For  other  cases,  see  Master  and  iiervant,  I. 
c,  in  Dig.  1-52  N.  8. 

(November  16,  1917.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Common  Pleas  Branch,  Third  Di- 
vision of  the  Circuit  Court  for  Jefferson 
County,  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  breach  of  a 
contract  of  employment.    Aifirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

^fr.  R.  O.  Klnkead  for  appellant. 

Mr.  Matt  O'Doherty  for  appellee. 

Clay,  C,  filed  the  following  opinion: 
Mrs.  A.  L.  Hutchison  brought  this  suit 
against  the  Stewart  Dry  Goods  Company  to 
recover  damages  for  a  breach  of  contract  of 
employment.  From  a  verdict  and  judgment 
in  her  favor,  the  defendant  company  appeals. 
According  to  plaintiff's  evidence,  she  wa« 
employed  by  the  defendant  in  January,  1912, 
a^  manager  of  its  laoe  and  trimmings  de- 
partment, for  a  term  of  one  year  at  an 
agreed  salary  of  $1,500  a  year,  with  the 
further  understanding,  however,  that  her 
salary  was  to  be  increased  from  time  to  time 
if  such  increase  was  deserved.  Pursuant  to 
this  agreement  her  salary  was  first  increased 
to  $1,800  per  year,  and  in  1914  to  $2,40<1 
per  year.  She  continued  in  defendant'? 
service  from  January,  1912,  to  August,  3915, 
when  she  claimed  she  was  wrongfully  dis- 
charged. She  further  testified  that  after 
her  discharge,  she  made  diligent  efforts  to 
find  other  employment  for  the  balance  of  the 
year,  but  was  unable  to  do  so  because  she 
was  discharged  in  August,  and  contracts  for 
such  (*mj)loyment  were  usually  made  in  Jfln 


Xote.  —  As  to  presumption  from  continu- 
ing in  employer's  service  after  the  expira- 
tion of  the  original  term,  sec  annotation 
following  this  case,  post,  706. 

Generally,   as   to    remedv   of   wrongfully  I  gaging  in  his  own  business,  see  page  104 
L.R.A.1918C. 


diaoharwed  servant  by  action  for  dama^< 
for  breach  of  contract,  see  note  to  Howav 
V.  Ooinjr-Xorthrup  Co.  6  L.R.A.(N.S.)  4!i: 
and  specifically  as  to  effect  of  servant  ei- 
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uarv  or  July.    Failing  to  find  other  employ-    tion  for  employment  at  a  specified  rate  per 


meiit  she  entered  business  for  herself  in  De- 
cember, 1915,  but  this  venture  resulted  in  a 
loss.  According"  to  the  evidence  for  de- 
fendant, plaintiff  was  not  employed  for  any 
definite  period  of  time,  and  she  was  dis- 
charged because  she  failed  to  observe  the 
same  business  hours  usually  observed  by  its 
other  employees. 

1.  While  we  have  not  had  occasion  to  pass 
on  the  precise  question,  it  is  the  well-settled 
nile  in  other  jurisdictions  that  where  one 
enters  the  service  of  another  for  a  definite 
peroid,  and   continues   in   the   employment 
after  the  expiration  of  that  period  without  a 
new  contract,  it  is  presumed  that  the  old 
contract  continues;    and   this   presumption 
must  prevail,   unless    overcome   by   a    new 
atrreement  or  facts  sufficient  to  show  that  a 
ditferent  hiring  was  intended  by  the  parties. 
Hence,  where  an  employee,  originally  hired 
for  a  year,  is  allowed  to  go  on  working  after 
the  end  of  the  term,  he  is  deemed  to  be  serv- 
insr  under  a  new  contract  for  another  year, 
which  results  by  operation  of  law  from  a 
continuance    of    the    employment.      Labatt, 
Mast.  &  S.  §  141;   26  Cyc.  976;    Glendale 
I  riiit  Co.  ▼.  Hirst,  6  Ariz.  428,  59  Pac.  103 ; 
Ewing  v.  Janson,  57  Ark.  237,  21  S.  W.  430; 
Hermann  v.  Littlefteld,  109  Cal.  430,  42  Pac. 
443;  State  Bd.  of  Agri.  v,  Meyers,  20  Colo. 
App.  139,  77  Pac.  372;  Standard  Oil  Co.  v. 
Gilbert,  84  Ga.  714,  8  L.R.A.  410,  11  S.  E. 
491 ;  Crane  Bros.  Mfg.  Co.  v.  Adams,  142  111. 
125,  30  N.  E.  1030 ;  Lalande  v.  Aldrich,  41 
La.   Ann.    307,    6    So.    28;    Lister's    Agri. 
Chemical  Works  Co.  v.  Pender,  74  Md.  15,  21 
Atl.  686;  Sines  v.  Wayne  County,  68  Mich. 
503,  25  N.  W.  485;   Bennett  v.  Mahler,  90 
App.  Div.  22,  85  N.  Y.  Supp.  669;  Tatterson 
V.  Suffolk  Mfg.  Co.  106  Mass.  56;  Laughlin 
V.  School  Dist.  98  Mich.  523,  57  N.  W.  571; 
Chipley  v.  Atkinson,  23  Fla.  206,  11  Am.  St. 
Hep.  367,  1  So.  934.    Though  conceding  this 
to  be  the  rule,  counsel  for  the  defendant  in- 
sist that  it  is  not  applicable  to  this  case  be- 
cause   plaintiff    herself    admits    that    the 
original  contract  was  changed  by  the  subse- 
quent increases  in  her  salary.     In  considering 
the  effect  of  this  change,  it  must  be  remem- 
bered that  according   to  the   testimony   of 
plaintiff,  such  increases  were  contemplated 
by  the  original  contract.     Not  only  so,  but 
these  changes  affected  only  the  amount  of 
plaintiff's  compensation,  and  not  the  dura- 
tion or  period  of  her  employment.    These 
ehanges  were  not  sufficient,  therefore,  to  re- 
but the  legal  presumption  that  the  original 
term  or   period   of   plaintiff's   employment 
was  extended    for   each   of  the   subsequent 
years  by  plaintiff^s  continuing  in  the  serv- 
ice of  the  defendant  after  the  expiration  of 
tho«?e  periods.    In  this  connection  it  is  also 
KUfTgested  that  the  accei)tance  of  a  proposi- 
L.R.A.1918C.  45 


year  is  not  an  employment  for  a  year,  but 
one  merely  at  will.  Cuppy  v.  Stollwerck 
Bros.  158  App.  Div.  628,  143  N.  Y.  Supp. 
9G7;  Doolittle  v.  Pacific  Coast  Safe  &  Vault 
Co.  79  Or.  498,  154  Pac.  753.  While  this 
proposition  may  be  true,  plaintiff  does  not 
claim  that  she  was  merely  employed  at  so 
much  per  year,  but  states  emphatically  that 
she  was  originally  employed  for  a  period  of 
one  year.  It  follows  that  the  above  rule 
has  no  application  to  the  facts  of  this  case. 
2.  The  point  is  also  made  that  the  trial 
court  erred  in  failing  to  instruct  the  jury  to 
diminish  plaintiff's  damages  by  the  reason- 
able value  of  her  services  in  the  business  in 
which  she  engaged  in  the  month  of  De- 
cember, 1015.  It  is  the  rule  that  where  an 
employee  under  contract  to  perform  services 
for  a  stipulated  timie  is  wrongfully  dis- 
charged by  his  employer  before  the  expir- 
ation of  the  term  of  his  services,  the  meas- 
ure of  damages  is  the  contract  price,  less 
what  the  discharged  employee  has  earned  or 
might  by  reasonable  diligence  have  earned. 
John  C.  Lewis  Co.  v.  Scott,  95  Ky.  484,  44 
Am.  St.  Rep.  261,  26  S.  W.  192.  Though  a 
discharged  employee  is  only  required  to  seek 
other  like  employment,  his  damages  will  be 
reduced  by  amounts  earned  at  any  employ- 
ment during  the  unexpired  term.  Elliott, 
Contr.  §  2156;  Tenzer  v.  Gilmore,  114  Mo. 
App.  210,  89  S.  W.  341;  Toplitz  v.  Ullman 
(N.  Y.  City  Ct.)  46  N.  Y.  S.  R.  294,  20  N.  Y. 
Supp.  50,  affirmed  in  2  Misc.  130,  20  N.  Y. 
Supp.  863.  Hence  it  is  held  that  if  a  dis- 
charged employee  engages  in  business  for 
himself  during  the  unexpired  term,  his  dam- 
ages should  be  reduced  by  his  earnings  in 
that  business.  While  there  is  some  differ- 
ence of  opinion  as  to  whether  his  earnings 
should  be  measured  by  profits  or  the  pecuni- 
ary value  of  his  services  in  the  business  ( Lee 
V,  Hampton,  79  Miss.  321,  30  So.  721; 
Kramer  v.  Wolf  Cigar  Stores  Co.  99  Tex. 
602,  91  S.  W.  775;  Richardson  v.  Hartmann, 
68  Hun,  9,  22  N.  Y.  Supp.  645;  Huntington 
V.  Ogdensburgh  &  L.  C.  R.  Co.  33  How.  Pr. 
416),  all  the  authorities  agree  that  the  time 
of  the  discharged  employee  must  be  profit- 
ably occupied,  and  we  have  been  unable  to 
find  any  case  holding  that  the  damages 
should  be  reduced  where  his  services  in  his 
own  behalf  did  not  result  in  any  profit  or 
pecimiary  benefit  of  any  kind.  On  the  con- 
trary, it  has  been  lield  that  where  the  busi- 
ness in  which  the  discharged  employee  en- 
gaged was  unprofitable,  it  was  immaterial 
and  improper  to  say  why  such  result  was 
brought  about.  Heagy  v.  Irondale  Lead  Co. 
101  Mo.  App.  361,  73  S.  W.  1006.  It  has  al- 
so been  held  that  where  the  discharged  em- 
ployee participates  in  the  conduct  of  a 
partnership  business,  and  it  was  impossible 
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to  tell  whether  the  profits  were  derived  from 
the  capital  invested  by  him,  or  from  his  per- 
sonal services  in  the  partnership  business, 
or,  if  derived  from  both,  what  part  thereof 
arose  from  such  services,  the  jury  were  not 
required  to  reduce  his  damages  by  the 
amount  of  such  profits.  Kyle  v.  Pou,  96  Ga. 
166,  23  S.  E.  114.  Here  the  evidence  shows 
that  plaintiff  engaged  in  business  for  herself 
for  a  peroid  of  one  month  during  the  un- 
expired terra  of  her  contract.  Instead  of 
proving  remunerative,  the  business  did  not 
pay  expenses,  and  plaintiff  lost  a  portion  ot 
her  capital.  It  was  not  made  to  appear  that 
her  efforts,  though  unprofitable  for  that 
month,  resulted  in  building  up  a  business 
which  subsequently  proved  profitable.  In 
other  words,  her  services  were  of  no  pecuni- 


ary value  whatever.  Under  these  circum- 
stances, the  refusal  to  give  an  instruction 
authorizing  a  reduction  of  damages  on  ac- 
count of  such  services  was  not  error. 

3.  Lastly  it  is  insisted  that  the  trial  court 
erred  in  refusing  to  give  the  following  in- 
struction offered  by  the  defendant:  ''If  the 
jury  believe  from  the  evidence  that  tbe 
plaintiff,  after  notice  that  she  was  not  per- 
forming her  duties  in  accordance  witli  her 
contract,  failed  or  refused  to  so  perform 
them,  then  the  law  is  for  the  defendant,  and 
the  jury  should  so  find. 

This  instruction  was  properly  refused  be- 
cause no  witness  claiming  to  know  the  terms 
of  the  original  contract  of  employment  tes- 
tified to  any  violation  thereof  by  plaintiff. 

Judgment  affirmed. 


Annotatioii — ^Presumption  from  continqing  in  employe's  service  after  the 

expiration  of  the  original  term. 


Generally,  as  to  duration  of  contract 
of.  hiring  which  specifies  no  term,  but 
fixes  compensation  at  a  certain  amount 
per  day  or  month  or  year,  see  note  to 
Warder  v.  Hinds,  25  L.R.A.(N.S.)  529, 
and  the  supplemental  annotation  to 
Reasnor  v.  Watts,  R,  &  Co.  51  L.R.A. 
(N.S.)  629. 

At  oommoii  law  — general  rale. 

The  great  weight  of  authority  is  to 
the  effect  that  an  employee  originally 
hired  for  a  definite  term  who  continues 


to  render  the  same  services  after  the 
expiration  of  such  term  without  explic- 
itly entering  into  a  new  agreement  is 
prima  facie  presumed  or  deemed  to  be 
serving  under  a  new  contract  having  the 
same  terms  and  conditions  as  the  origi- 
nal one,  the  continuance  in  the  employ- 
ment of  the  hirer  with  the  consent  of 
the  latter  after  the  time  specified  in  the 
contract  being  equivalent  to  a  new  hir- 
ing for  the  same  length  of  time,  on  the 
same  terms.  ^    And  in  at  least  one  juris- 


1  The  following  cases  either  announce  or 
recognize  this  rule:  Horton  v.  WoUner 
(1882)  71  Ala.  452;  Ewing  v.  Janson  (1893) 
57  Ark.  237,  21  S.  W.  430;  Hermann  v. 
Littlefield  (1895)  109  Cal.  430,  42  Pac.  443; 
State  Bd.  of  Agri.  v.  Meyers  (1904)  20  Colo. 
App.  139,  77  Pac.  372;  Standard  Oil  Co.  v. 
(iilbert  (1890)  84  Ga.  714,  8  L.RA.  410, 
11  S.  E.  491;  Grover  &  B.  Sewing  Mach.  Co. 
V.  Bulkley  (1868)  48  111.  189;  Ingalls  v. 
Allen  (1890)  132  IlL  170,  23  N.  E.  1026, 
reversing  on  other  grounds  (1889)  33  111. 
App.  458;  Crane  Bros.  Mfg.  Co.  v.  Adams 
(1892)  142  lU.  125,  30  N.  E.  1030;  Morgan 
&  Wricrht  v.  McCaslin  (1904)  114  111.  App. 
427,  affirmed  in  (1904)  213  III.  358,  72  N. 
E.  1066;  Moline  Plow  Co.  v.  Booth  (1885) 
17  lU.  App.  574;  Mears  v.  O'Donoghue 
(1895)  58  111.  App.  345;  Fish  v.  Marzluff 
(1906)  128  111.  App.  649;  Akron  Mill.  Co.  v. 
Leiter  (1914)  57  Ind.  App.  394,  107  N.  E. 
99;  Stewart  Dry  Goods  Co.  v.  IIctchison, 
ante,  704;  McCullough  Iron  Co.  v.  Carpen- 
ter (1887)  67  Md.  554,  11  Atl.  176;  Lister's 
Agri.  Chemical  Works  v.  Pender  (1891)  74 
Md.  15,  21  Atl.  686;  Travelers'  Ins.  Co.  v. 
Parker  (1900)  92  Md.  22,  47  Atl.  1042;  Bell 
V.  Peper  Tobacco  Warehouse  Co.  (1907)  205 
Mo.  475,  103  S.  W,  1014;  Morris  v.  Z.  T. 
Briggs  Photographic  Supply  Co.  (1915)  192 
Mo.  App.  145,  179  S.  W.  783;  Hale  v.  Shee- 
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han  (1894)  41  Neb.  102,.  59  N.  W.  654; 
Home  F.  Ins.  Co.  v.  Barber  (1903)  67  Neb. 
644,  60  L.R.A.  927,  108  Am.  St.  Rep.  716, 
93  N.  W.  1024;  Leidigh  v.  Keever  (1903)  5 
Neb.  (Unof.)  207,  97  N.  W.  801;  Fitch  v. 
Martin  (1905)  74  Neb.  638,  104  N.  W.  1072; 
Capron  v.  Strout  (1876)  11  Nev.  304,  9  Mor. 
Min.  Rep.  391;  Passino  v.  Bradv  Brass  Co. 
(1912)  83  N.  J.  L.  419,  84  Atl.  615;  Huut- 
ingdon  v.  Claffin  (1868)  38  N.  Y.  182; 
Adams  v.  Fitzpa trick  (1891)  125  N.  Y.  124, 
26  N.  E.  143,  affirming  (1889)  24  Jones  & 
S.  580,  6  N.  Y.  Supp.  181;  Bacon  v.  New 
Home  Sewing  Mach.  Co.  (1891)  59  Hun,  624, 
37  N.  Y.  S.  R.  56,  13  N.  Y.  Supp.  XA 
affirmed  without  opinion  in  (1892)  129  X. 
Y.  658,  30  N.  E.  65;  Wallace  v.  De\lin 
(1885)  36  Hun  (N.  Y;)  276;  Mason  v.  Secor 
(1894)  76  Hun,  178,  27  N.  Y.  Supp.  570; 
Mendelson  v.  Bronner  (1908)  124  App.  Div. 
396,  108  N.  Y.  Supp.  807;  Mason  v.  New 
York  Produce  Exch.  (1908)  127  App.  Div. 
282,  111  N.  Y.  Supp.  163;  Caldwell  v.  Cald- 
well Co.  (1904)  88  N.  Y.  Supp.  970;  Hculge 
V.  Newton  (1888)  14  Daly,  372,  13  N.  Y.  S. 
R.  139;  Kelly  v.  Carthage  Wheel  Co.  (19001 
62  Ohio  St.  698,  67  N.  E.  984,  reversing 
(1898)  8  Ohio  S.  &  C.  P.  Dec.  549;  Wallace 
V.  Floyd  (1857)  29  Pa.  184,  72  Am.  Dec. 
620;  Ranck  v.  Albright  (1800)  36  Pa.  3C7; 
Booth  V.  Xational  India  Rubber  Co.  (1897) 


ANNO.— CONTINUING  IN  MASTER'S  SERVICB  AFTER  TERM. 
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diction  such  a  presumption  is  declared 
by  express  statutory  provision  to  exist. 
Thus,  in  California,  by  Civil  Code,  § 
2012,  it  was  expressly  provided  that 
"where  after  the  expiration  of  an  agree- 
ment respecting  wages  and  the  term  of 
service  the  parties  continue  the  relation 
of  master  and  servant  they  are  pre- 
sumed to  have  renewed  the  agreement 
for  the  same  wages  and  term  of 
service."* 

But  this  presumption  that  the  em- 
ployment is  continued  upon  the  same 
conditions  and  terms  is  rebuttable  and 
may  be  overcome  by  proof  of  a  new 
contract,  or  of  facts  and  circumstances 
that  show  that  the  parties  in  fact  under- 
stood that  the  terms  of  the  old  contract 
were  not  to  apply  to  the  continued  serv- 
ice.' And  the  questions  whether  the 
original  contract  was  continued  or 
whether  it  was  abandoned  and  a  new 
contract  made-  are  ones  exclusively  of 
fact,*  with  the  burden  of  proof  upon  the 
party  maintaining  the  existence  of  a 
new  and  independent  relation,  where 
the  other  party  affirmatively  asserts  the 
presumption  of  a  continuance  of  the 
original  contract.* 

Some  of  the  decisions  go  no  further 
than  to  assert  that  the  original  hiring 
and  the  bare  continuance  of  service 
after  the  expiration  of  the  definite 
term  are  facts  from  which  a  jury  may 


infer  that  the  contract  of  service  has 
been  renewed  by  implication  for  another 
term  of  the  same  length  and  at  the  same 
salary  as  the  original  contract  called 
for.^  And  where  it  also  appears  that 
the  original  contract  provided  that  if 
either  party  did  not  wish  to  continue 
or  renew  it,  he  should  give  thirty  days' 
notice,  and  no  notice  was  given,  it  has 
been  held  that  the  facts  justify  a  find- 
ing of  an  implied  renewal.^  However, 
the  above  rulings  are  perhaps  not  in 
conflict  with  the  general  rule  that  there 
is  a  presumption  of  continuance,  but 
have  taken  the  form  indicated  because 
of  the  way  in  which  the  questions  arose, 
and  are  in  effect  but  another  form  of 
the  rule  as  laid  down  by  one  case''  which 
I  declares  that  if  nothing  is  said  or  done 
;  by  either  party  at  the  end  of  the  term 
to  terminate  the  contract,  but,  on  the 
contrary,  the  person  performing  service 
is  allowed  to  continue  on  without  ob- 
jection, "the  facts  raise  the  presump- 
tion" from  which  it  may  be  found  that 
both  parties  have  assented  to  the  con- 
tract continuing  in  force  for  another 
term. 

In  one  jurisdiction,'  in  seeming  con- 
flict with  the  general  rule  stated  supra, 
it  has  been  expressly  held  that  a  ser\'ant 
employed  for  one  year  at  a  definite 
salary,  who  continued  to  perform  the 
same  services  after  the  expiration  of  the 


19  R.  I.  696,  36  Atl.  714;  Houston  Ice  & 
Browing  Co.  v.  Nicolini  (1906)  —  Tex.  Civ. 
App.  — ,  96  S.  W.  84;  Conrad  v.  Ellison- 
Harvey  Co.  (1917)  120  Va.  458,  91  S.  E. 
76.3;  Norfolk  Hosiery  &  Underwear  Mills 
Co.  V.  Westheimer  (1917)  —  Va.  — ,  92  S. 
E.  922;  Kellogg  v.  Citizens'  Ins.  Co.  (1896) 
n  Wis.  554.  69  N.  W.  362;  Dickinson  v. 
Norwegian  Plow  Co.  (1898)  101  Wis,  157, 
76  N.  W.  1108;  Appleton  Waterworks  Co. 
V.  Appleton  (1907)  132  Wis.  663,  113  N.  W. 
44:  Halter  v.  Goody  (1911)  4  Sask.  L.  R. 
161.  17  West.  L.  R.  261;  Short  v.  Laery 
11891)  11  N.  Z.  L.  R.  (S.  C.)  17,  as  quoted 
in  1  Labatt,  Mast.  &  S.  p.  711.  And 
see  infra,  text  and  notes  15  and  39. 

«See  Gabriel  v.  Bank  of  Suisun    (1904) 
145  Cal.  266,  78  Pac.  736. 

'  See,  generallv,  Standard  Oil  Co.  v.  Gil- 
bert (1890)  84  Ga.  714,  8  L.R.A.  410,  11 
S.  E.  491;  Mears  v.  O'Donoghue  (1895)  68 
HI.  App.  345;  Akron  Mill.  Co.  v.  Leiter 
(1914)  57  Ind.  App.  394,  107  N.  E.  99; 
Stewakt  Dry  Goods  Co.  v.  Hutchison, 
ante,  704;  Faber  v.  Abatoir  Co.  3  La.  A. 
(Orleans)  3,  as  cited  in  1914-17  Cyc.  Ann. 
p.  1848;  McCullough  Iron  Co.  v.  Carpenter 
(1887)  67  Md.  654,  11  Atl.  176;  Travelers 
Ins.  Ck).  V.  Parker  (1900)  92  Md.  22,  47  Atl. 
1042;  Hale  v.  Sheehati  (1894)  41  Neb.  102, 
59  K.  W.  654;  Home  F.  Ins.  Co.  v.  Barber 
(1903)  67  Neb.  644.  60  L.R.A.  927,  108  Am. 
8t.  Rep.  716,  93  N.  W.  1024;  Summers  v. 
Phenix  Ins.  Co.  (1906)  60  Misc.  181,  98 
L.R.A.1918C. 


N.  Y.  Supp.  226;  and  Conrad  v.  Ellison- 
Harvey  Co.  (1917)  120  Va.  468,  91  S.  E. 
763.  And  see  also  infra,  text  and  notes  36 
and  46. 

*  Travelers  Ins.  Co.  v.  Parker  (1900)  92 
Md.  22,  47  Atl.  1042. 

•  Connor  v.  Hackley  (1841)  2  Met. 
(Mass.)  613;  Tatterson  v.  Suffolk  Mfg.  Cb. 
(1870)  106  Mass.  56;  O'Connor  v.  Briggs 
(1903)  182  Mass.  387,  65  N.  E.  836;  Dunton 
V.  Derby  Desk  Co.  (1904)  186  Mass.  35,  71 
N.  E.  91;  Maynard  v.  Royal  Worcester  Cor- 
set Co.  (1908)  200  Mass.  1,  85  N.  E.  877; 
Tallon  V.  Grand  Portage  Copper  Min.  Co. 
(1884)  65  Mich.  147,  20  N.  W.  878,  followed 
in  Laughlin  v.  School  Dist.  (1894)  98  Mich.' 
623,  57  N.  W.  671;  Chamberlain  v.  Detroit 
Stove  Works  (1894)  103  Mich.  124,  61  N. 
W.  532;  Wright  v.  Elk  Rapids  Iron  Co. 
(1902)    129  Mich.  643,  89  N.  W.  335. 

*  Allen  v.  Chicago  Pneumatic  Tool  Co. 
(1910)  206  Mass.  569,  91  N.  E.  887. 

'Sines  v.  Wayne  County  (1885)  68  Mich. 
603,  25  N.  W.  486.  And  see  Laughlin  v. 
School  Dist.  (1894)  98  Mich.  623,  57  N.  W. 
671. 

•  Harnwell  v.  Parry  Sound  Lumber  Co. 
(1897)  24  Ont.  App.  Rep.  110.  And  see  this 
case  as  set  out  infra,  text  and  note  19.  But 
see  also  Halter  v.  Goody  (1911)  4  Sask. 
L.  R.  161,  17  West.  L.  Rep.  261,  wherein  the 
Hamwell  Case  was  seemingly  not  regarded 
as  in  conflict  with  the  general  rule. 
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term,  wi  !iout  any  new  agreement,  is  not 
presumed  to  be  serving  under  a  new  con- 
tract having  the  same  terms  and  condi- 
tions as  the  original  one.  This  decision 
was  put  upon  the  ground  that  the  em- 
ployer's tacit  acceptance  of  the  services 
after  the  beginning  of  the  second  year 
did  not,  of  itself,  justify  the  inference 
that  the  new  contract  was,  like  the 
original  one,  binding  for  a  year. 

And  it  has  been  held  that  a  contin- 
uance in  service  after  the  expiration  of 
a  contract  for  a  definite  period  does  not 
raise  a  presumption  that  the  terms  on 
which  the  same  services  are  rendered 
are  the  same  as  those  during  the  original 
period,  where  the  parties  bear  the  rela- 
tion of  parent  and  child,  it  having. been 
said  that  in  such  a  case  the  ground  for 
the  presumption  fails.®  And  no  pre- 
sumption that  a  former  contract  is  re- 
newed arises  either  where  the  services 
rendered  after  the  original  term  has  ex- 
pired are  of  a  materially  different  char- 
acter from  those  previously  rendered 
under  such  contract,^®  or  where  the  con- 
tinued services  are  rendered  to  a  differ- 
ent employer;  as,  for  instance,  where 
the  original  contract  was  with  an  in- 
dividual and  the  continued  services 
were  rendered  for  a  partnership  which 


the  original  employer  had  formed  with 
another,^^  or  where  the  original  contract 
was  with  certain  trustees  of  a  railroad 
and  a  corporation  was  subsequently 
formed  which  took  over  the  road  and 
for  which  the  same  character  of  services 
were  performed, ^^  or  were  continued 
under  an  individual  who  purchased  the 
business  of  the  original  emplo3-er.^^ 

And  in  order  to  rely  upon  a  contract 
arising  by  implication  from  continued 
services  the  plaintiff  must  set  up  his 
cause  of  action  as  it  exists,  it  havin;? 
been  held  insufficient  merely  to  plead 
that  a  contract  was  entered  into  on  a 
certain  date,  which  date  was  that  of 
the  expiration  of  the  original  contract.^* 

•^duration  of  continued  employment. 

A  corollary  of  the  general  rule,  stated 
supra,  text  1,  is  that  where  the  relation 
of  master  and  servant  is  continued 
after  the  expiration  of  the  agreed  term, 
a  presumption  arises  that  the  parties  in- 
tended that  the  renewed  engagement 
should  be  for  the  same  period  as  that 
covered  by  the  original  contract;"  at 
least,  where  the  original  term  of  em- 
ployment does  not  exceed  one  year,  or 
is  for  one  year,^*  and  provided  that  the 
parties  do  not  bear  such  a  relation  to 


•  Rex  V.  Sow  (1817)  1  Barn.  &  Aid.  178, 
106  Eng.  Reprint,  66.  In  this  case,  how- 
ever, it  also  appeared  that  the  parent  had 
stopped  paying  wages  with  the  expiration 
of  the  original  term  of  employment. 

W  White  v.  United  States  Gypsum  Co. 
(1911)  168  Mich.  238,  133  N.  W.  601.  And 
see  infra,  text  and  notes  50-52. 

11  Mason  v.  Secor  (1894)  76  Hun,  178,  27 
N.  Y.  Supp.  570.  And  see  Lichtenhein  v. 
Fisher  (1896)  6  App.  Div.  385,  39  N.  Y. 
Supp.  553. 

1*  Morrison  v.  Ogdensburgh  &  L.  0.  R.  Co. 
(1868)  52  Barb.  (N.  Y.)  173. 

18  Bain  v.  Anderson  (1898)  28  Can.  S.  C. 
481.    And  see  infra,  text  and  note  55. 

MTreffinger  v.  M.  Groh's  vSons  (1905)  100 
App.  Div.  433,  91  N.  Y.  Supp.  837,  holding 
that  an  allegation  that  plaintiff  was  hired 
for  a  year,  beginning  at  a  certain  date,  was 
not  sustained  by  proof  of  an  earlier  em- 
ployment for  a  year  and  its  annual  con- 
tinuance. 

IB  The  fbllowing  cases  support  this  rule: 
State  Bd.  of  Agri.  v.  Meyers  (1904)  20  Calo. 
App.  139,  77  Pac.  372;  Leahv  v.  Cheney 
(1916)  90  Conn.  611,  L.R.A.19i7D,  809,  98 
Atl.  132;  Standard  OU  Co.  v.  Gilbert  (1890) 
84  Ga.  714,  8  L.R.A.  410,  11  S.  E.  491; 
Moline  Plow  Co.  v.  Booth  (1886)  17  lU. 
App.  574;  Lister's  Agri.  Chemical  Works  v. 
Pender  (1891)  74  Md.  16,  21  Atl.  686; 
Passino  v.  Brady  Brass  Co.  (1912)  83  N.  J. 
L.  419,  84  Atl.  615;  Douglass  v.  Merchants 
Ins.  Co.  (1890)  118  N.  Y.  484,  7  L.R.A.  822, 
23  N.  E.  806;  Bacon  v.  New  Home  Sewing 
L.R.A.1918C. 


Mach.  Co.  (1891)  59  Hun,  624,  37  N.  Y.  S. 
R.  56,  13  N.  Y.  Supp.  359,  affirmed  without 
opinion  in  (1892)  129  N.  Y.  658,  30  N.  E. 
65;  WaUace  v.  Devlin  (1885)  36  Hun  (M. 
Y.)  275;  Mason  v.  Secor  (1894)  76  Hun, 
178,  27  N.  Y.  Supp.  570;  Ball  v.  Stover 
(1894)  82  Hun,  460,  31  N.  Y.  Supp.  781; 
Bennett  v.  Mahler  (1904)  90  App.  Div.  22, 
85  N.  Y.  Supp.  669;  Treffinger  v.  M.  Groli's 
Sons  (1906)  112  App.  Div.  250,  98  N.  Y. 
Supp.  291,  affirmed  without  opinion  in 
(1906)  185  N.  Y.  610,  78  N.  E.  1114;  Men- 
delson  v.  Bronner  (1908)  124  App.  Div.  396. 
108  N.  Y.  Supp.  807;  Mason  v.  New  York 
Produce  Exch.  (1908)  127  App.  Div.  282,  111 
N.  Y.  Supp.  163;  Kellv  v.  Carthage  Wheel 
Co.  (1900)  62  Ohio  St.  598,  57  N.  E.  9S4, 
reversing  (1898)  8  Ohio  S.  &  C.  P.  Dec 
549;  Wallace  v.  Floyd  (1857)  29  Pa.  1S4, 
72  Am.  Dec.  620;  Conrad  v.  Ellison-Harvey 
Co.  (1917)  120  Va.  458,  91  S.  E.  763: 
Broughton  v.  Brantford  (1869)  19  U.  C.  C 
P.  434;  Rex  v.  Hales  (1794)  5  T.  R.  668. 
101  Eng.  Reprint,  372;  Short  v.  Laery 
(1891)  11  N.  Z.  L.  R.  (S.  C.)  17,  as  quoted 
in  1  Labatt,  Mast.  &  S.  p.  711. 

W  Standard  Oil  Co.  v.  Gilbert  (1890)  84 
Ga.  714,  8  L.R.A.  410,  11  S.  E.  491;  Akron 
Mill.  Co.  v.  Leiter  (1914)  57  Ind.  App.  394, 
107  N.  E.  99;  Stewart  Dry  Goods  Co.  v. 
Hi'TcmsoN,  ante,  704;  Adams  v.  Fitzpatrick 
(1889)  24  Jones  &  S.  580,  5  N.  Y.  Supp.  181, 
affirmed  in  (1891)  125  N.  Y.  124,  26  X.  K. 
143;  Brightson  v.  h.  B.  Claflin  Co.  (1904! 
180  N.  Y.  76,  72  X.  E.  920,  reversing  on 
other  grounds  (1903)   84  App.  Div.  557,  82 
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each  other  as  not  to  afford  a  groand 
for  the  presumption;  as,  for  instance, 
has  been  held  to  be  the  case  where  the 
relationship  was  that  of  parent  and 
child." 

So  in  Calif ornia,  by  express  statutory 
provision  (Civ.  Code,  §  2012),  it  is  pro- 
vided that  where,  after  the  expiration 
of  an  agreement  respecting  the  term  of 
services,  the  parties  continue  the  rela- 
tion of  master  and  servant,  they  are 
presumed  to  have  renewed  the  agree- 
ment for  the  same  term  of  service." 
However,  it  has  been  expressly  held  in 
one  ease  ^  that  continuing  the  same 
services  after  the  expiration  of  an  ex- 
press hiring  for  one  year  certainly  does 
not  raise  a  presumption  that  it  is  to  con- 
tinue for  another  year  absolutely.  Of 
course  there  can  be  no  presumption  of 
a  new  term  of  longer  duration  than  the 
original  period.*®  And  it  has  been  held 
that  the  presumption  does  not  attach  to 
a  continuance   in   service   unless   there 


was  a  prior  contract  for  a  whole  year, 
and  continued  service  thereunder  for 
the  whole  period.**  Also  that  where  the 
original  contract  exceeds  one  year  the 
law  cannot  imply  a  contract  for  a  new 
period  of  equal  duration,  since  it  can- 
not make  that  valid  without  a  writing 
which  the  law  requires  shall  be  in  writ- 
ing.** But  where  the  original  contract 
is  for  a  term  greater  than  one  year,  it 
has  been  held  that  the  implied  contract 
of  renewal  is  for  the  term  of  one  year 
on  the  terms  of  the  original  contract,** 
although  the  contrary  has  also  been 
held.** 

As  to  the  terminability  of  the  con- 
tinued employment,  the  rule  is  that  it 
may  be  terminated  before  the  expiration 
of  the  renewal  period,  provided  the 
original  contract  granted  a  right  of  re- 
moval at  any  time,**  the  general  rule 
being  that  the  presumption  regarding 
the  similarity  of  terms  extends  to  the 
conditions  under  which  the  original  con- 


N.  Y.  Supp.  667;  Wallace  v.  Devlin  (1886) 
36  Hun  (N.  Y.)  276;  Hodce  v.  Newton 
(1888)  14  Daly,  372,  13  N.  Y.  S.  R.  139; 
Greer  v.  People's  Teleph.  &  Teleg.  Co.  (1884) 
18  Jones  &  S.  (N.  Y.)  517;  Kellogg  v.  Citi- 
zens' Ins.  Co.  (1896)  04  Wis.  654,  69  N.  W. 
362;  Dickinson  v.  Norwegian  Plow  Co. 
(1898)  101  Wis.  167,  76  N.  W.  1108,  on 
former  appeal  in  (1897)  96  Wis.  376,  71  N. 
W.  606;  Appleton  Waterworks  Co.  v.  Ap- 
pleton  (1907)  132  Wig.  563,  113  N.  W.  44; 
Cotes  v.  Sadler  (1667)  2  Keble,  16,  84  Eng. 
Reprint,  11;  Bullock  v.  Wimmera  Fellmon- 
pery  Co.  (1879)  5  Vict.  L.  R.  362,  1  Anstr. 
L.  T.  59,  as  quoted  and  set  out  in  1  Labatt, 
Mast.  &  S.  p.  711. 

"Rex  V.  Sow  (1817)  1  Barn.  &  Aid.  178, 
106  Eng.  Reprint  66,  per  Bayley,  J. 

IS  See  Gabriel  v.  Bank  of  Suisun  (1904) 
145  Cal.  266,  78  Pac.  736. 

w  Harnweil  v.  Parry  Sound  Lumber  Co. 
(1897)  24  Ont.  App.  Rep.  110,  holding  that 
the  fact  that  the  previous  hiring  was  ex- 
prcBsly  for  one  year  certain  could  not  help 
the  court  to  infer  an  implied  contract  for  a 
similar  period.  And  see  Halter  v.  Goody 
(lOll)  4  Sask.  L.  R.  161,  17  West.  L.  R. 
261,  as  set  out  infra,  note  29. 

W  White  v.  United  States  Gypsum  Co. 
(1911)  168  Mich.  238,  133  N.  W.  501,  hold- 
ing that  where  the  original  contract  is  for 
let^s  than  a  year,  no  presumption  of  renewal 
for  a  full  year  on  the  same  terms  arises  by 
reason  of  continuance  in  the  same  service. 
And  see  Caldwell  v.  Caldwell  Co.  (1904)  S8 
N.  Y.  Supp.  970,  wherein  U  was  held  that, 
in  the  absence  of  a  prior  contract  for  a 
whole  year  and  continued  service  thereunder 
for  the  full  period,  no  presumption  of  a  con- 
tract for  another  year  arises  from  a  con- 
tinuing in  the  same  service. 

M  Caldwell  v.  Caldwell  Co.  (N.  Y.)  supra 
(original  service  was  for  ten  months) ; 
Barnes  v.  Summit  Silk  Mfg.  Co.  (1909)  113 
L.R.A.1918C. 


N.  Y.  Supp.  977  (expressly  holding  that 
where  an  employee  was  hired  from  March 
to  December  of  one  year,  and  held  over  into 
the  following  January^  there  was  no  re- 
newal of  the  contract  for  the  same  period 
for  which  he  was  originally  hired,  which 
would  have  been  tho  balance  of  the  year 
from  March  1st) ;  Moekowitz  v.  Mawhin- 
ney  (1912)  137  N.  Y.  Supp.  903  (holding 
that  where  a  contract  of  employment  was 
for  six  months,  with  the  privilege  of  re- 
newal for  six  months  more,  which  privilege 
was  exercised  and  the  service  was  con- 
tinued after  the  expiration  of  the  second 
six  months'  period,  there  was  no  presump- 
tion that  the  parties  had  agreed  to  a  re- 
newal of  the  contract  for  a  third  six  months* 
Seriod).  But  see  Wood  v.  Miller  (1912)  78 
lisc.  377,  138  N.  Y.  Supp.  562,  wherein  it 
was  said  that  where  an  employee  is  hired 
for  a  definite  terms  of  six  months,  a  re- 
newal of  that  term  will  be  implied  from  a 
continuance  of  the  service  after  the  expira- 
tion of  the  original  period. 

W  Schott  V.  La  Campagnie  G6n6rale  Trans- 
Atlantique  (1906)  62  Misc.  286,  102  N.  Y. 
Supp.  901. 

w  Adams  v.  Fitzpatrick  (1889)  24  Jones 
&  S.  680,  6  N.  Y.  Supp.  181,  affirmed  in 
(1891)  125  N.  Y.  124,  26  N.  E.  143;  Briorht- 
son  V.  H.  B.  Claflin  Co.  (1903)  84  App.  Div. 
557,  82  N.  Y.  Supp.  667,  reversed  on  plead- 
ing and  practice  point  in  (1904)  180  N.  Y. 
76,  72  N.  E.  920;  Broughton  v.  Brantford 
(1869)  19  U.  C.  0.  P.  434. 

•*  Schott  V.  La  Campagnie  G6n€rale 
Trans-Atlantique  (N.  Y.)  supra  (original 
contract  was  for  the  two  years). 

86  Douglass  V.  Merchants'  Ins.  Co.  (1890) 
118  N.  Y.  484,  7  L.R.A.  822,  23  N.  E.  806; 
Gilles  V.  Bank  of  Victoria  (1872)  3  Vict. 
L.  R.  46,  3  Austr.  Jur.  35,  as  set  out  in  1 
Labatt,  Mast.  &  S.  p.  722. 
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tract  was  subject  to  rescission.  Con- 
sequently where  there  was  no  provision 
for  rescission  during  the  original  term, 
the  parties  are  each  entitled  to  fulfil- 
ment of  the  contract  for  the  full  period 
of  renewal.*®  And  according  to  a  New 
Zealand  authority,  to  terminate  a  re- 
newed hiring  at  the  end  of  any  year 
where  it  is  regarded  as  one  from  year 
to  year,  a  reasonable  notice  must  be 
given.*^  And  of  course,  where  it  is  held, 
as  in  Ontario,**  that  a  continuing  of 
service  after  the  expiration  of  a  term 
for  one  year  does  not  raise  a  presump- 
tion of  a  continuance  for  a  like  period, 
the  employee  can  be  dismissed  upon 
proper  notice  at  any  time  after  the  ex- 
piration of  the  original  contract.** 

In  Michigan  it  has  been  held  that  a 
new  period  of  service  for  the  same  term 
as  the  original  contract  cannot  be  im- 
plied from  a  continuance  of  labor  on 
one  side  and  the  payment  for  services 
on  the  other,  where  the  original  contract 
was  invalid  under  the  Statute  of 
Frauds,  as  purporting  to  cover  a  period 
of  a  year,  commencing  in  f uturo.*®  And 
in  one  New  York  ease**  it  has  been 
held  that  w^here  the  original  contract 
was  for  a  year,  and  was  not  in  writing, 
either  party  is  entitled  to  terminate  the 
relation  arising  from  continued  services 
at  will;  but  in  other  later  cases**  in 
the  same  state  the  position  has  been 
taken  that  even  though  the  original  con- 
tract was  unenforceable  so  long  as  it 
remained  executory,  yet,  when  fully  and 


«« Cotes  V.  Sadler  (1667)  2  Keble,  16,  84 
£ng.  Reprint,  11.  And  see  Mackenzie  v. 
Union  F.  &  M.  Ins.  Co.  (1870)  1  N.  S.  W. 
L.  R.  103,  as  set  out  in  1  Labatt,  Mast.  & 
S.  p.  722. 

«T^Wood  V.  Wellington  Woolen  Co.  (1895) 
14  N.  Z.  L.  R.  296,  condemning  and  disap- 
proving, according  to  1  Labatt  on  Master  & 
Servant,  p.  722,  a  dictum  to  the  contrary 
effect  in  Short  v.  Laery  (1891)  11  N.  Z,  L. 
R.  (S.  C.)   17. 

M  See  supra,  text  and  note  19. 

8»IIarnwell  v.  Parry  Sound  Lumber  Co. 
(1897)  24  Ont  App.  Rep.  110.  And  in  con- 
nection with  this  case,  see  Halter  v.  Goody 
(1911)  4  Sask.  L.  R.  161,  17  West.  L.  R. 
261,  wherein  it  was  held  that  although  the 
continued  service  raised  a  presumption  that 
there  was  a  new  hiring  upon  the  same  terms 
and  for  the  same  period,  the  master  could 
terminate  the  new  contract  upon  reasonable 
notice  to  the  employee. 

WLally  V.  Crookston  Lumber  Co.  (1902) 
86  Minn.  257,  88  N.  W.  846. 

81  Tucker  v.  Philadelphia  &  R.  Coal  &  I. 
Co.  (1889)  63  Hun,  139,  6  N.  Y.  Supp.  134. 

8a  Adams  v.  Fitzpatrick  (1891)  125  N.  Y. 
124,  26  N.  E.  143;  Ball  v.  Stover  (1894) 
82  Hun,  460,  31  N.  Y.  Supp.  781;  Hodge  v. 
L.R.A.3918C. 


voluntarily  performed  by  both  parties, 
its  invalidity  could  no  longer  be  assert- 
ed by  either,  and  afforded  an  adequate 
basis  upon  which  to  predicate  an  in- 
ference of  fact  as  to  the  intention  of 
the  parties  in  proceeding  in  accordance 
with  its  terms  upon  a  further  term  than 
that  provided  by  it.  And  it  has  been 
held  that  a  contract  implied  from  a  con- 
tinuing employ menty  since  it  arises  by 
implication  of  law,  is  not  within  the 
purvdew  of  the  Statute  of  Frauds." 
And  of  course,  the  original  term  not 
being  within  the  Statute  of  Frauds,  the 
implied  contract,  which  begins  and  is  to 
be  performed  within  one  year,"  is  not 
within  the  statute. 

The  general  presumption  of  a  renewed 
contract  for  a  period  equal  to  the  orig- 
inal contract  may  be  overcome  by 
proof  of  a  new  agreement,  or  of  facts 
sufficient  to  show  that  a  different  hiring 
was  intended  by  the  parties,**  or  thai, 
after  the  expiration  of  the  original  con- 
tract, the  work  was  continued  in  a  capac- 
ity other  than  that  of  a  servant.** 
Under  this  rule  it  has  been  judicially 
decided  that  where  the  change  affects 
only  the  amount  of  salary',  and  not  the 
duration  or  period  of  emplo^nnent,  as, 
for  instance,  where  the  salary  is  in- 
creased from  time  to  time,  the  change 
is  not  sufficient  to  rebut  the  presumption 
that  continuing  in  the  service  was  for 
another  term  equal  to  the  original 
term,*'  especially  where  the  increase 
was  made  during  the  original  term.'* 


Newton  (1888)  14  Daly,  372,  13  N.  Y.  S. 
R.  130. 

WPassino  v.  Brady  Brass  Co.  (1912)  83 
W.  J.  L.  419,  84  Atl.  615;  Bennett  v.  Mahler 
(1904)  90  App.  Div.  22,  85  N.  Y.  Supp.  609: 
Hodge  v.  Xewton  (N.  Y.)  supra.  But  see 
Brightson  v.  H.  B.  Claflin  Co.  (1904)  ISO 
N.  Y.  76.  72  N.  E.  920,  reversing:  (1903)  S4 
App.  Div.  557,  82  N.  Y.  Supp.  667. 

W  Conrad  v.  Ellison-Harvey  Co.  (1917) 
120  Va.  458,  91  S.  E.  763. 

<5  Stewart  Dry  Goods  Co.  v.  Hrrcniso^, 
ante,  704;  Summers  v.  Phenix  Ins.  Co. 
(1906)  50  Misc.  181,  98  N.  Y.  Supp.  226; 
Conrad  v.  Ellifton-Harvey  CJo.  (Va,5  supra; 
Dickinson  v.  Norwegian  Plow  Co.  (1898)  101 
Wis.  157,  76  X.  W.'llOS,  on  former  appeal 
in  (1897)  96  Wis.  376.  71  N.  W.  606:  Rex 
v.  :Macelosficld  (1789)  3  T.  R.  76,  100  Eng. 
Reprint  70. 

3eRox  V.  Row  (1817)  1  Barn.  &  Aid.  178. 
106  En%.  Reprint,  66  (continued  services 
were  held  to  have  been  rendered  under  the 
relation  of  child  to  her  parent). 

87  Stewart  Dry  Goods  Co.  v.  Hutchisos; 
Conrad  v.  Ellison -Harvey  Co.  (1917)  120 
Va.  458,  91  S.  E.  763. 

88  Houston  Ice  &  Brewing  Co.  v.  Nicolini 
(1906)  —  Tex  Civ.  App.  — ,  96  S.  W.  84. 
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—  remmieTatioB  under  eontiiiaed  em- 
ployment. 

Another  corollary  of  the  general  rule 
that  a  servant  continuing  in  the  master's 
sen'ice  after  the  expiration  of  a  definite 
term  is  prima  facie  presumed  to  con- 
tinue under  the  terms  of  the  old  con- 
tract is  that  there  is  an  implied  agree- 
ment that  the  employer  will  continue 
to  pay  the  employee  the  same  remunera- 
tion specified  in  the  original  contract.** 
The  reason  for  this  general  rule  has 
been  stated  as  follows :  "If  the  employee 
remains  in  the  same  employment,  after 
his  term  of  service  has  expired,  without 
making  demand  for  increased  pay,  the 
employer  may  well  presume  that  no  in- 
creased compensation  is  expected  or 
will  be  required;  and  having  acted  upon 
that  presumption,  and  failed  to  protect 
himself  by  a  new  contract,  the  employee 
will  be  held  to  have  assented  to  a  per- 
formance of  the  service  at  the  original 


price.  The  rights  of  the  employee  and 
employer  are  mutual  and  reciprocal.  So, 
where  the  employer  permits  a  contin- 
uation of  the  service  after  the  term  has 
expired,  without  a  new  stipulation  as  to 
the  price,  it  will  be  presumed  that  he 
expected  and  intended  to  pay  for  the 
service  the  original  compensation  stipu- 
lated."*® In  California  by  express  stat- 
ute (Civ.  Code,  §  2012)  it  is  provided 
that  where,  after  the  expiration  of  an 
agreement  respecting  wages,  the  parties 
'  continued  the  relation  of  master  and 
servant,  they  are  presumed  to  have  re- 
newed the  agreement  for  the  same 
wages.*^ 

But  it  has  been  ruled  that  no  presump- 
tion arises  when  the  original  contract 
was  merely  for  compensation  for  past 
services  extending  over  a  dfttinite  period, 
without  any  reference  to  services  there- 
after to  be  rendered.**  Nor  does  the 
presumption    arise    where    the    rate    of 


W  For  cases  embod  ring  or  recognizing  this 
rule,  see  Horton  v.  WoUner  (1882)  71  Ala. 
452;  Ewing  v.  Janson  (1893)  57  Ark.  237, 
21  S.  W.  430;  Westbrook  Grain  &  Commis- 
sion Co.  V.  Rice  (1916)  125  Ark.  503,  189 
S.  W.  39;  Nicholson  v.  Patchin  (1855)  6  Gal. 
474;  Perry  v.  J.  Koonan  Furniture  Co. 
(1908)  8  Cal.  App.  35,  95  Pac.  1128;  State 
Bd.  of  Agri.  v.  Meyers  (1904)  20  Colo.  App. 
139,  77  Pac.  372;  Leahv  v.  Cheney  (1916) 
90  Conn.  611,  L.R.A.1917D,  809,  98  Atl. 
132;  Standard  Oil  Co.  t.  Gilbert  (1890)  84 
Ga.  714,  8  L.R.A.  410,  11  S.  E.  491 ;  Jackson 
V.  Doolittle  (1917)  —  Ga.  App.  — ,  94  S.  E. 
595;  Grover  &  B.  Sewing  Mach.  Co.  v.  Bulk- 
ley  (1868)  48  HI.  189;  Ingalls  v.  Allen 
(1890)  132  lU.  170,  23  N.  E.  1026,  reversing 
on  other  grounds  (1889)  33  111.  App.  458; 
Crane  Bros.  Mfg.  Co.  v.  Adams  (1892)  142 
in.  125,  30  N.  E.  1030;  Borg  v.  Strauss 
(1910)  247  DL  462,  93  N.  E.  296;  Mo- 
line  Plow  Co.  v.  Booth  (1885)  17  111. 
App.  574;  Painter  v.  Durham  (1915)  195 
111.  App.  468;  iVIunchoflf  v.  Ford  (1896) 
17  Ind.  App.  131,  46  N.  E.  357;  Akron 
Mill.  Co.  V.  Leiter  (1914)  57  Ind.  App. 
394,  107  N.  E.  99;  Laubach  v.  Cedar 
Rapids  Supply  Co.  (1904)  122  Iowa,  643,  98 
N.  W.  511;  Hahnel  v.  Highland  Park  Col- 
lege (1915)  171  Iowa,  492,  152  N.  W.  571; 
Curtis  V.  Dodd  (1915)  172  Iowa,  521,  154 
N.  W.  872;  Thompson  v.  Detroit  &  L.  S. 
Copper  Co.  (1890)  80  Mich.  422.  45  N.  W. 
189:  Morris  v.  Z.  T.  Briggs  Photographic 
Supply  Co.  (1915)  192  Mo.  App.  145,  179  N. 
W.  783:  Capps  v.  Adams  Countv  (1889) 
27  Neb.  360,  43  N.  W.  114;  Hale  v.'^  Sheehan 
(1894)  41  Neb.  102,  59  N.  W.  554;  Home  F. 
1ti«.  Co.  v.  Barber  (1903)  67  Neb.  644,  60 
L.R.A.  927,  108  Am.  St.  Rep.  716,  93  N.  W. 
1024:  U'idigh  v.  Keever  (1903)  5  Neb. 
'Inof.)  207,  97  X.  W.  801 ;  Xew  Hampshire 
Iron  Factorv  Co.  v.  Richardson  (1830)  5 
K.  H.  294;  Chamberlain  v.  Davis  (1856)  33 
9.  H.  121;  Rindge  v.  Lamb  (1878)  68  N.  H. 
L.R.A.1918C. 


278;  Smith  v.  Velie  (1876)  60  N.  Y.  106; 
Adams  v.  Fitzpatrick  (1891)  125  N.  Y.  124, 
26  N.  E.  143,  affirming  (1889)  24  Jones  & 
S.  680,  5  N.  Y.  Supp.  181;  Bacon  v.  New- 
Home  Sewing  Mach.  Co.  (1891)  59  Hun,  624, 
87  N.  Y.  S.  R.  66,  13  N.  Y.  Supp.  359; 
affirmed  without  opinion  in  (1892)  120  N.  Y. 
658,  30  N.  E.  65;  Cox  v.  United  Suretv  Co. 
(1911)  128  N.  Y.  Supp.  622;  Eicke  v.  Witte- 
raann  Co.  (1913)  157  App.  Div.  412,  142 
N.  Y.  Supp.  190;  Vail  v.  Jersev  Little  Falls 
Mfg.  Co.  (1860)  32  Barb.  (N.  Y.)  564; 
Kelly  V.  Carthage  Wheel  Co.  (1900)  62  Ohio 
St.  698,  57  N.  E.  984,  reversing  (1898)  8 
Ohio  S.  &  C.  P.  Dec.  549;  Wallace  v.  Floyd 
(1857)  29  Pa.  184,  72  Am.  Dec.  620;  Ranck 
V.  Albright  (1860)  36  Pa.  367;  Norfolk 
Hosiery  &  Underwear  Mills  Co.  v.  Westhei- 
mer  (1917)  —  Va.  — ,  92  S.  E.  922;  Burden 
v.  Cropp  (1893)  7  Wash.  198,  34  Pac.  834; 
Weise  v.  Milwaukee  County  (1881)  51  Wis. 
564,  8  N.  W.  295;  Kellogg  v.  Citizens  Ins. 
Co.  (1896)  94  Wis.  554,  69  N.  W.  362;  Ap- 
pleton  Waterworks  Co.  v.  Appleton  (1907) 
132  Wis.  563,  113  N.  W.  44;  Broughton  v. 
Brantford  (1869)  19  U.  C.  C.  P.  434;  Halter 
V.  Goody  (1911)  4  Sask.  L.  R.  161,  17  West. 
L.  R.  261;  Mansfield  v.  Scott  (1833)  1  Clark 
&  F.  319,  6  Eng.  Reprint,  936. 

40  Ingalls  V.  Allen  (1890)  132  111.  170,  23 
N.  E.  1026.  And  practically  the  same  lan- 
guage was  used  in  Leidigh  v.  Keever  (1903) 
5  Neb.  (Unof.)  207,  97  N.  W.  801,  and 
Ranck  r.  Albright  (1860)  36  Pa.  367. 

*iSee  Gabriel  v.  Bank  of  Suisun  (1904) 
145  Cal.  266,  78  Pac.  736. 

*9Bell  V.  Peper  Tobacco  Warehouse  Co. 
(1907)  205  Mo.  475,  103  S.  W.  1014  (hold- 
ing that  a  contract  to  pay  a  servant  a  cer- 
tain salary  for  each  of  three  years,  already 
served,  could  form  no  basis  for  a  presump- 
tion that  continued  services  of  the  same 
kind  were  to  be  paid  for  at  the  same  rate) ; 
Smith  V.  Velie  (1875)  60  N.  Y.  106  (holding 
that  continued  services  rendered  after  the 
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compensation  was  not  fixed  by  the  orig- 
inal agreement.^'  And  it  has  been 
ruled  in  an  early  English  case^  that 
there  is  no  presumption  of  a  continuance 
upon  the  old  terms  where  the  relation- 
ship of  the  parties  is  such  that  the 
continued  services  are  deemed  to  be 
rendered  in  a  different  capacity,  as 
where  the  contracting  parties  are  parent 
and  child. 

And  the  presumption  which  arises  on 
a  servant's  continuing  in  the  master's 
service  after  the  expiration  of  a  definite 
term  of  employment  at  a  fixed  salary, 
that  the  employer  will  continue  to  pay 
him  the  same  salary  or  wages  paid  dur- 
ing the  original  period,  is  rebuttable  by 
proof  that  a  new  contract  for  the  con- 
tinued period  has  been  entered  into,  or 
by  facts  and  circumstances  showing  that 
the  parties  did  not  intend  to  continue 
upon  the  terms  and  conditions  of  the 
original  contract.**  And  such  a  new  con- 
tract is  competent  to  destroy  the  im- 
plied agreement  that  the  master  would 
continue  to  pay  according  to  the  old 
terms,  even  though  it  was  void  under 
the  Statute  of  Frauds.**  But,  in  the  ab- 
sence of  any  new  agreement  in  regard 
to  salary,  some  change  in  the  services 


required  and  performed,  such  as  the  as- 
sumption of  some  additional  duties,  or 
a  diminution  of  the  labor,  or  slightly 
different  and  less  exacting  labors  or  du- 
ties,*' even  when  accompanied  by  a 
change  in  the  place  of  employment,  does 
not  rebut  or  destroy  the  presumption 
that  the  salary  is  to  be  the  same  as  un- 
der the  original  contract,  provided  it 
can  be  said  that  such  service  is  a  con- 
tinuation of  the  original  service,  and 
within  the  scope  generally  of  the  orig- 
inal employment,**  and  that  if  the 
services  were  slightly  different  and  le&s 
exacting,  the  servant  was  ready  at  all 
times  to  perform  the  same  services  as 
formerly,  if  required.**  But  the  presump- 
tion depends  upon  a  continuance  of  the 
same  character  of  service;  or,  in  other 
words,  does  not  arise  where  the  charac- 
ter of  the  service  is  materially  and  radi- 
cally altered,**  for  it  has  been  said  that 
it  would  be  contrary  to  reason  if  it  ap- 
plied where  the  character  of  the  senioes 
is  altered.**  Likewise  it  has  been  htld 
that  where  the  services  are  of  a  mate- 
rially different  character  and  an  interval 
of  unemployment  has  preceded  the  later 
work,  there  is  no  continuity  of  service 
or  continuance  of  the  former  employ- 


expiration  of  an  agreement  entered  into 
after  the  original  commencement  of  the 
services,  fixing  the  wages  for  a  specified 
time,  cannot  form  the  basis  for  a  presump- 
tion of  renewal).  But  see  Vail  v.  Jersey 
Little  Falls  Mfg.  Co.  (1860)  32  Barb.  (N. 
Y.)  664. 

«  Leidigh  v.  Keever  (1903)  5  Neb.  (Unof.) 
207,  97  N.  W.  801. 

**Rex  V.  Sow  (1817)  1  Barn.  &  Aid.  178, 
106  £ng.  Reprint,  66,  holding  that  the  fact 
that  the  parties  were  parent  and  child  re- 
moved all  ground  for  a  presumption  that 
the  continu^  services  were  rendered  on  the 
old  terms. 

«Horton  v.  Wollner  (1882)  71  AU.  452; 
Borg  v.  Strauss  (1910)  247  lU.  462,  93  N.  E. 
296;  Hahnel  v.  Highland  Park  College 
(1916)  171  Iowa,  492,  162  N.  W.  571;  Hale 
v.  Sheehan  (1894)  41  Neb.  102,  59  N.  W. 
554  (holding  that  a  renewal  is  not  so  strong- 
ly implied  as  to  preclude  the  admission  of 
parol  evidence  of  different  terms) ;  Home 
F.  Ins.  Co.  V.  Barber  (1903)  67  Neb.  G44, 
ro  L.R.A.  927,  108  Am.  St.  Rep.  716,  93  N. 
W.  1024  (acceptance  of  reduction  in  salary 
precludes  recovery  of  back  pay  in  the 
amount  of  the  reduction  at  the  end  of  the 
renewed  term);  Burden  v.  Cropp  (1893)  7 
Wash.  198,  34  Pac.  834.  And  see  Curtis 
V.  Dodd  (1015)  172  Iowa,  521,  154  N.  W. 
872,  wherein  it  was  said  that  the  presump- 
tion controlled  *in  the  absence  of  other 
testimony  as  to  the  value  of  the  services." 

46  Horton  v.  Wollner   (Ala.)   supra.     And 
see  Hahnel  v.  Highland  Park  College  (1915) 
171  Iowa,  492,  152  N.  W.  671. 
L.R.A.1918C. 


*7Westbrook  Grain  &.  Commisaion  Co.  ▼. 
Rice  (1916)  125  Ark.  603,  189  S.  W.  39; 
Leahy  v.  Cheney  (1916)  90  Conn.  611,  L.R.A. 
1917D,  809,  98  Atl.  132  (holding  that  ad- 
ditional duties  of  a  domestic  servant,  caused 
by  an  increase  in  the  master's  family,  do 
not  affect  the  presumption) ;  Ingalls  v.  Al- 
len (1890)  132  IlL  170,  23  N.  E,  1026,  re- 
versing on  other  grounds  (1889)  33  111.  App. 
458;  Painter  v.  Ehirham  (1915)  195  lU.  App. 
468;  Lehigh  v.  Keever  (Neb.)  supra;  Ranck 
V.  Albright  (1860)  36  Pa.  367. 

4*  Westbrook  Grain  &  Commission  Co.  t. 
Rice  (Ark.)  (employee  became  manager  of 
I  a  newly  formed  branch  store) ;  Ingalls  v. 
Allen  (111.)  and  Leidigh  v.  Keever  (Neb.) 
supra  (services  transferred  from  city  to 
farm). 

«  Painter  v.  Durham  (1915)  195  IlL  App. 
468. 

•OEwing  v.  Janson  (1893)  57  Ark.  237, 
I  21  S.  W.  430;  Ingalls  v.  Allen  (IlL)  supra: 
;  White  v.  United  States  Gypsum  Co.  (1911) 
168  Mich.  238,  133  N.  W.  501. 

«l  Ewing  V.  Janson  (Ark.)  supra.  In  this 
case  the  court  illustrated  the  application  of 
the  rule  as  follows:  "If  one  should  vora- 
plete  his  term  of  service  as  a  carpenter, 
and  continue  Fervice  as  a  plowman  or  « 
teamster,  there  would  be  no  reason  to  pre- 
sume thiit  the  parties  understood  he  was 
to  receive  the  same  rate  of  compensation, 
and  we  are  aware  of  no  authority  to  sup- 
port such  a  principle." 
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ment  sufficient  to  warrant  the  finding  of 
an  implied  contract  for  another  term 
of  the  same  length  and  at  the  same 
salary  as  the  original  contract,**  al- 
thoug^h  the  fact  alone  that  the  employer 
ceased  to  carry  on  his  business  for  a 
part  of  the  term,  and  that,  during  such 
period,  there  was  nothing  for  the  em- 
ployee to  do,  does  not  have  the  same 
elTect,  provided  he  held  himself  ready 
to  and  did  perform  all  such  services  as 
were  required  and  for  which  his  contract 
called.*'  Again,  it  has  been  held  that 
where  the  employer  changes  bis  place 
of  residence  and  engages  in  a  new  busi- 
ness, and  a  servant  is  paid  up  and  dis- 
charged and  later  assumes  a  position  at 
similar  work  in  the  new  place  and  busi- 
ness, the  facts  do  not  necessarily  raise 
a  presumption  of  a  continuing  contract 
of  hiring  at  the  former  rate  of  wages.** 
So,  where  the  same  work  is  continued 
under  a  different  employer,  without  any 
express  agreement  as  to  wages,  no  prima 
facie  presumption  arises  that  the  remu- 
neration shall  be  the  same  as  under  the 
original  contract,  and  the  servant  may 
recover  the  value  of  his  services;** 
but  in  such  a  case  the  remuneration 
stipulated  in  the  original  contract  is  an 
element  of  evidence  from  which  the  jury 
may  or  may  not  infer  that  the  same 
wages  are  to  be  paid.** 


» O'Connor  v.  BriggB  {1903)  182  Mass. 
387,  65  N.  K  386. 

MVail  v.  Jersey  Little  Falls  Mfg.  Co. 
(1860)   32  Barb.    (N.  Y.)   5G4. 

54  Reed  v.  Swift  (1873)  45  CaL  255  (serv- 
ant  worked  in  hotel  under  original  contract 
and  as  a  domestic  on  the  employer's  farm 
after  termination  of  the  original  contract) ; 
Ingalls  v.  Allen  (111.)  supra  (manager  of 
ranch  had  services  terminated  upon  sale  of 
ranch,  and  some  time  later  served  in  hotel 
and  livery  stable  in  another  state). 

M  Connor  v.  Hackley  (1840)  2  Met. 
(Uass.)  613  (construction  contract  was  as- 
signed to  defendant,  who  continued  plaintiff 
in  his  employment) . 

M  Connor  v.  Hackley  (Mass.)  supra. 

67XicholBon  v.  Patchin  (1885)  5  Cal.  474; 
Perry  v.  J.  Noonan  Furniture  Co.  (1908) 
8  CaL  App.  35,  95  Pac.  1128;  Grover  &  15. 
Sewing  Mach.  Co.  v.  Bulkley  (1868)  48  111. 
189;  Ingalls  v.  Allen  (111.)  supra;  Muuohoflf 
V.  Ford  (1896)  17  Ind.  App.  131,  46  N.  E. 
357;  Ranck  v.  Albright  (1860)  36  Pa.  367; 
Weise  v.  Milwaukee  County  (1881)  51  Wis. 
564,  8  N.  W.  295.  But  see  McMillan  v. 
Page  (1888)  71  Wis.  655,  38  N.  W.  173, 
wherein  it  was  held  that  where  a  girl  en- 
tered the  service  of  a  stranger  for  a  speci- 
fied time  at  an  agreed  price,  and,  after  the 
expiration  thereof,  continued  in  the  same 
service  without  other  compensation  than 
board  and  clothing,  the  law  implied  a  prom- 
ise on  the  employer's  part  to  pay  the  rea- 
I.R.A.1918C. 


Under  the  rule  of  a  presumption  of 
a  continuance  of  the  old  rate  of  remu- 
neration recovery  can  only  be  had  at 
the  rate  of  wages  stipulated  in  the  orig- 
inal contract,  the  presumption  preclud- 
ing a  recovery  on  a  quantum  meruit  for 
the  value  of  work  performed  during  the 
period  of  continued  employment.*'  And 
it,  of  course,  follows  that,  in  the  absence 
of  special  circumstances,  the  servant  is 
entitled  to  remuneration  for  the  full  re- 
newal period,**  and  that  neither  party 
can  change  the  terms  of  the  contract 
during  the  period  covered  thereby  with- 
out the  consent  of  the  other.*®  However, 
it  has  been  held, 'but  without  show  of 
reason,  that  although  the  new  contract 
is  presumed  to  be  for  a  like  period  and 
upon  the  same  terms  as  the  original  one, 
it  may  be  terminated  upon  reasonable 
notice,  so  that  recover^'  could  not  be 
had  for  the  full  term  in  case  ^'reason- 
able"  aotice  of  termination  was  given.*® 

In  divll  law  Jurisdiotions  •*  Iiovlsiana. 

In  Louisiana  continuation  in  an  em- 
ployer's service  after  the  expiration  of 
a  definite  term  without  any  new  agree- 
ment is  what  is  known  as  "taeite 
reconduction,''  which  imports  a  renewal 
of  the  original  contract  as  regards  all 
its  terms.^^  This,  of  course,  would 
render  the  new  term  of  the  same  dura- 

sonable  value  of  the  services;  but  the  ques- 
tion whether  the  original  contract  con- 
trolled the  rights  and  liabilities  of  the 
parties  was  not  considered. 

68  See  generally  cases  cited  supra,  note  15, 
and  especially  Wallace  v.  Devlin  (1883)  36 
Hun  (N.  Y.)  275:  Ball  v.  Stover  (1804) 
82  Hun,  400,  31  N.  Y.  Supp.  781 ;  Kelly  v. 
Carthage  Wheel  Co.  (1900)  62  Ohio  St.  598, 
67  N.  E.  984,  reversing  (1808)  8  Ohio  S.  & 
C.  P.  Dec.  549;  and  Conrad  v.  Ellison-Har- 
vey Co.  (1917)  120  Va,  458,  91  S.  E.  763. 

o9  See  Dickinson  v,  Norwegian  Plow  Co. 
(1808)  101  Wis.  157,  76  X.  W.  1108;  and 
Appleton  Waterworks  Co.  v.  Appleton 
(1907)   132  Wis.  563,  113  N.  W.  44. 

60  Halter  v.  Goody  (1911)  4  Sask.  L.  Rep. 
161,  17  West.  L.  R.  261,  following  on  this 
point  Harnwell  v.  Parry  Sound  Lumber  Co. 
(1897)  24  Ont.  App.  Rep.  110,  in  which, 
however,  the  ruling  seems  to  have  been  that 
there  was  no  presumption  of  a  renewal  for 
a  new  period  on  the  old  terms.  Sec  case 
as  set  out  supra,  text  and  notes  8,  19,  and 
29, 

61  Alba  V.  Moriarty  (1884)  36  La.  Ann. 
680;  Lalande  v.  Aldrich  (1880)  41  La.  Ann. 
307,  6  So.  28;  Sullivan  v.  New  Orleans 
Stave  &  Head  Co.  (1892)  44  La.  Ann.  787, 
11  So.  89;  Burton  v.  Behan  (1895)  47  La. 
Ann.  117,  16  So.  769;  National  Aiitorautic 
Fire  Alarm  Co.  v.  New  Orleans  &  N.  E.  R. 
Co.  (1905)  115  La.  633,  39  So.  738.  Aii.l 
see  Vowell  v.  Metairie  Asso.  (1867)   19  La. 
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tion  as  the  original  one,^  and  at  the 
same  salary,^  and  entitle  a  servant 
wrongfully  discharged  during  such  term 
to  recover  salary  for  the  unexpired  part 
of  the  term.  At  least,  the  salary  would 
be  the  same  down  to  the  formal  termina- 
tion thereof.®*  But  this  presumption  of 
renewal  of  the  original  contract  is  re- 
buttable and  may  be  overcome;  as,  for 
example,  by  proof  that  the  servant  was 
notified  before  the  expiration  of  his  term 
that,  in  the  event  of  the  happening  of 
a  certain  contingency,  his  services  would 
no  longer  be  required,  and  that  such 
contingency  actually  happened,**  or  that 
a  new  contract  was  entered  into.^ 

—  Quebec. 

In  Quebec,  by  Civil  Code,  art.  1667, 
it  is  provided  that  a  contract  of  person- 
al services  may  be  prolonged  by  "tacit 
relocation,"  which  means  tacit  renewal.^ 
This  doctrine  of  tacit  renewal,  it  has 
been  said,**  rests  not  on  an  arbitrary 
statute  or  legal  enactment,  but  originates 
in  the  natural  and  reasonable  presump- 
tion that  the  parties  have  so  willed; 
wherefore  the  Quebec  statute  seems  to 
be  largely  the  embodiment  of  the  ear- 
lier civil  as  well  as  common-law  doc- 
trines. 

And  where  there  has  been  a  re-em- 
ployment of  a  servant  for  a  year  by 
tacit  relocation  the  servant  may,  if 
wrongfully  dismissed   during   the   year, 


recover  salary  for  the  entire  year,**  and 
the  employer  cannot  discharge  his  liabili- 
ty for  such  salary  by  offering  the  serv- 
ant another  position.'* 

And  where,  by  the  terms,  of  the  orig- 
inal contract,  the  master  cannot  end 
the  employment  at  the  end  of  the  term 
except  by  the  giving  of  notice,  a  re- 
newal of  the  contract  results  from  the 
failure  to  give  such  notice  and  a  con- 
tinuation of  the  services.''* 

—  Seotlaad. 

As  is  stated  in  1  Labatt  on  Master  & 
Servant,  p.  725,  under  the  law  of  Scot- 
land a  continuance  of  employment  after 
the  expiration  of  a  contract  period  with- 
out any  new  agreement  results  in  what 
is  known  as  "tacit  relocation," — a  phrase 
which  is  defined  in  PVaser  on  Slaster 
&  Servant,  p.  58,  as  "a  presumed  renova- 
tion of  the  contract  from  the  period  at 
which  the  former  one  expired,  and  it  is 
held  to  arise  from  implied  consent  of 
parties,  in  consequence  of  their  not  hav- 
ing signified  their  intention  that  the 
agreement  should  terminate  at  the  pe- 
riod stipulated;"  which  doctrine  the 
latter  author  says  is  borrowed  from  the 
Roman  law.  This  "tacit  relocation,"  or 
presumed  renewal  of  the  contract,  is 
with  one  exception''*  upon  the  same 
terms  as  the  original  one,  the  terms  of 
the  new  contract  being  regulated  by 
those  of  the  original  one.''' 


Ann.  298,  wherein  it  was  held  that  a  super- 
intendent of  a  race  course  who  continued  in 
the  association's  service  after  the  expira- 
tion of  his  contract  without  any  new  agree- 
ment was  entitled  to  the  same  rate  of  wages 
as  originally  until  the  grounds  were  taken 
over  by  military  forces. 

WAlba  V.  Moriarty  and  Lalande  v.  Al- 
drich   (La.)   supra. 

^Lalande  v.  Aldrich  (La.)  supra;  Sulli- 
van V.  New  Orleans  Stave  &  Head  Co. 
(1892)  44  La.  Ann.  787,  11  So.  89,  holding 
that  recovery  cannot  be  had  upon  a  quan- 
tum meruit. 

64  National  Automatic  Fire  Alarm  Co.  v. 
New  Orleans  &  N.  E.  R.  Co.  (1905)  115  La. 
633,  30  So.  738. 

65  Burton  v.  Behan  (1895)  47  La.  Ann. 
117,  16  So.  769  (servant  remained  a  few 
days  after  the  expiration  of  the  original 
^orni.  evidently  in  the  hope  that  the  con- 
tingency would  not  happen  and  that  his 
services  would  be  needed). 

66  Faber  v.  Abatoir  Co.  3  La.  A.  (Orleans) 
3,  as  cited  in  1914-17  Cyc.  Ann.  p.  1848. 

67 See  Delaney  v.  Love  (1897)  Rap.  Jud. 
Quebec  14  C.  S.  40  (wherein  it  was  held 
that  a  continuation  of  the  same  services 
after  the  expiration  of  a  definite  period 
raised  the  inference  that  there  was  a  tacit 
renewal  of  the  original  contract  for  another 
*  period  of  the  same  length) ;  and  Dugdale  v. 
L.R.A.1918C. 


Montreal  (1860)  Q.  B.  3  Legal  News  (L.  C.) 
204,  and  Les  Commissaires  d'E'cole  v.  Can- 
field  (1889)  18  Rev.  Leg.  (Q.  B.  Quebec) 
297,  both  of  which  hold,  as  is  set  out  in 
1  Labatt  on  Master  &  Servant,  p.  728,  that 
a  contract  for  services  had  been  renewed  for 
one  vcar  l)v  "tacite  reconduction." 

68  Delaney  v.  Love   (Quebec)   supra. 

69  Dugdale  v.  Montreal  (L.  C.)  and  Les 
Commissaires  d'E'cole  v.  Canfield  (Quebec) 
supra. 

WLes  Commissaires  d'E'cole  v.  Canfield 
(Quebec)  supra. 

71  School  Comrs.  v.  Desmeules  (1883)  15 
Quebec  L.  R.  226,  12  Tx»gal  News  (L.  C.) 
371,  17  Rev.  Leg.   (Q.  B.)   84. 

78  See  1  Labatt  on  Master  &  Ser^-ant,  § 
236,  text  2,  wherein  the  learned  author 
said:  "Though  the  original  contract  mav 
have  been  for  a  longer  period  than  one 
year,  the  renewed  agreement  can  never  be 
for  more  than  one  year  because  no  verbal 
contract  of  location  can  extend  longer.  The 
renewal  may,  however,  be  held  to  be  only 
for  half  a  year  or  other  period,  according  to 
the  presumption  in  law  applicable  to  the 
particular  kind  of  service  in  question." 

78  See  Mansfield  v.  Scott  (1831)  4  Sc. 
Sess.  Cas.  1st  series,  325,  affirmed  in  (1833) 
6  Wilson  &  S.  277,  1  Clark  &  F.  319,  6  Eng. 
Reprint,  936  (holding  that  a  contract  for 
a  year  was  renewed  in  all  its  parts  by  tacit 
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And  in  Scotland,  at  least,  in  case  of 
<;ertain  classes  of  servants  such  as  agri- 
cultural, domestic^  and  the  like,  it  is 
held  that  express  notice  must  be  given 
at  least  forty  days  before  the  expira- 
tion of  the  original  contract*  in  order 
to  prevent  tacit  relocation  or  renewal 
of  the  contract.'*  And  this  necessity  of 
giving  notice  to  prevent  tacit  relocation 
cannot  be  eliminated  by  a  local  usage 


allowing  dismissal  without  warning -un- 
less such  usage  is  proved  to  be 
uniform  and  notorious.''^  But  it 
has  been  held  that  the  rule  of  tac- 
it relocation  is  an  artificial  one,  de- 
pending on  custom,  and  therefore  is  not 
applicable  to  any  servants  except  those 
in  respect  to  whom  the  prevalence  of 
such  custom  is  established.''^ 


relocation  from  year  to  year  by  a  continu- 
ing of  the  service) ;  Tait  v.  Mackintosh 
(1S41)  16  F.  C.  (So.)  658  (holding,  as  is 
set  out  in  3  Scot's  Dig.  (1800-1873)  col. 
231,  that  a  manager  of  a  /arm,  who  was 
engaged  on  certain  terms  for  a  year,  was 
entitled  during  the  service  and  for  three 
subsequent  years  by  tacit  relocation  to  the 
same  terms);  Day  v.  Liquidators  of  Patti- 
son  (1900)  8  Scot.  L.  T.  30  (holding,  as 
shown  by  the  quotation  in  1  Labatt  on 
Manter  &  Servant,  p.  726,  that  there  is  a 
tacit  renewal  of  the  old  contract  as  to 
period  of  notice  where  the  duties,  the  salary, 
and  the  time  of  payment,  all  continue  the 
same  as  under  the  original  contract);  Ste- 
venson V.  North  British  R.  Co.  (1906)  42 
Scot  L.  R.  768,  7  Sc.  Sess.  Gas.  5th  series, 
1106  (holding,  according  to  1  Labatt  on 
Master  &  Servant,  p.  726,  that  a  tacit  re- 
location was  inferred  where  the  servant  had 
been  at  first  employed  "for  one  year  cer- 
tain," and  the  relation  was  continued  sev- 
eral years  without  any  new  agreement). 
T*  MacLean  v.  Fyfe  (1813)  1  F.  C.  (Sc.) 
(holding  with  respect  to  a  gardener 


that  notice  by  inference  was  not  sufficient) ; 
Anderson  v.  Wishart  (1818)  1  Murray  (Sc.) 
429  (farm  overseer) ;  Morrison  v.  Allardyce 
(1823)  1  Sc.  Sess.  Cas.  Ist  series,  337  (cook- 
maid);  Cameron  v.  Scott  (1870)  9  Sc.  Sess. 
Cas.  3d  series,  343  (cattleman  on  farm). 
And  see  Lennox  v.  Allan  (1880)  18  Scot. 
L.  R.  13,  8  Sc.  Sess.  Cas.  4th  series,  38; 
and  Morrison  v.  Abernethy  School  Bd. 
(1876)  3  Sc.  Sess.  Cas.  4th  series,  945,  as 
set  out  in  1  Labatt,  Mast.  &  S.  p.  727. 

7*  Morrison  v.  Allardyce  (1823)  1  Sc. 
Sess.  Cas.  1st  series,  337. 

76  Lennox  v.  Allan  (1880)  18  Scot.  L.  R. 
13,  8  Sc.  Sess.  Cas.  4th  series,  13  (holding, 
as  set  out  in  1  Labatt  on  Master  &  Servant, 
p.  726,  that  the  rule  does  not  apply  to  ar- 
tisans) ;  Brenan  v.  Campbell  (1898)  25  Sc 
Sess.  Cas.  4th  series,  423  (holding,  accord- 
ing to  1  Labatt  on  Master  &  Servant,  p.  727, 
that  a  civil  engineer  and  architect,  who  was 
employed  as  a  factor,  was  not  entitled  to 
notice  of  termination  of  his  employment 
with  the  expiration  of  the  original  contract 
period,  since  he  was  not  employed  as  a 
servant).  G.   J.   C. 


MISSOI7RT   SUPRKME   COtJRT. 

(Division  No.    1.) 

BERTIE  A.  HAYS 
v. 

R.  S.  HOGAN  et  al. 

(—  Mo.  — ,  200  S.  W.  286.) 

Appeal  —  reasons    for    granting    new 
trial. 

1.  Although  the  appellate  court  cannot 
consider  the  reasons  given  by  the  trial  court 
for  granting  a  new  trial,  if  thev  were  not 
entered  of  record  as  required  iy  statute, 
yet  it  may  consider  them  as  throwing  light 
upon  the  viewpoint  of  the  court  during  the 


trial  and  when  passing  upon  the  motion  for 
new  trial. 

For  other  cases,  see  Af>peal  and  Error,  IV. 
6,  in  Dig.  1-62  N.  8. 

Parent  and  child  —  liability  of  owner 
for  neffli^ence  of  child  in  operating 
automobile. 

2.  The  owner  of  an  automobile  main- 
tained for  the  use  and  pleasure  of  his  fam- 
ily is  not  liable  for  injuries  caused  by  neg- 
ligence of  his  son  in  driving  it,  if  the  son, 
who  is  a  member  of  his  family  and  per- 
mitted at  times  to  use  the  car,  has  it  out 
against  orders,  for  his  own  pleasure,  at  the 
time  of  the  accident. 
For  other  cases,  see  Parent  and  Child,  I.  in 

Dig.  1-52  N.  S. 


Note. —  The  liability  of  the  owner  for  in- 
juries inflicted  by  an  automobile  while  being 
used  by  a  member  of  his  family  is  consid- 
ered in  the  notes  to  McNeal  v.  McKain,  41 
L.R,A.(N.S.)  776;  Birch  v.  Abercrombie,  50 
L.R.A.(N.S.)  59;  Griffin  v.  Russell,  L.R.A. 
191 6F,  223;  and  Van  Blaricom  v.  Dodgson, 
LR.A.1917F,  363;  and  see  later  cases, 
Hutchins  v.  Ilaffner,  L.R.A.1918A,  1008; 
Blair  v.  Broadwater,  L.R.A.1918A,  1011; 
and  Halverson  v.  Blosser,  L.R.A.1918B,  498. 

On  making  prima  facie  case  of  respon- 
LR.A.1918C. 


sibility  for  negligence  of  driver  of  auto- 
mobile by  proof  of  defendant's  ownership 
of  car  or  employment  of  driver,  see  note  to 
White  Oak  Coal  Co.  v.  Rivoux,  46  L.R.A. 
(N.S.)  1091. 

For  notes  on  related  questions,  see  L.R.A. 
Indexes  under  the  title,  "Automobiles." 

For  excessive  or  inadequate  damages  for 
personal  injuries  resulting  in  death,  see 
note  to  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Craft, 
L.R.A.1916C,  817. 
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Evli^ence  —  presiunptlon  of  agency  in 
driving  automobile. 

3.  No  presumption  arises  from  t^e  fact 
that  at  the  time  of  an  accident  a  son  was 
driving  his  father's  automobile,  that  he 
was  acting  within  tlie  scope  of  his  author- 
ity, which  will  cast  upon  the  father  the 
burden  of  showing  the  contrary. 

For  other  cases,  see  Evidence,  II.  €,  1,  in 
Dig.  1-52  N,  S. 

Constitutional  law  —  special  legislation 
—  requiring  care  by  automobillst. 

4.  A  statute  requiring  an  owner  of  an 
automobile  operated  upon  a  highway  to  stop 
the  same  when  signaled  to  do  so  by  a  driver 
of  horses,  and  to  exercise  the  highest  de- 
gree of  care,  is  not  unconstitutional  special 
legislation. 

For  other  cases,  see  Statutes,  L  g^  2,  in  Dig, 
1-oZ  N.  IS. 

Trial  —  verdict  —  sufficiency. 

5.  A  verdict  finding  for  plaintiff  and  as- 
sessing damages  at  $6,500,  Six  Thousand 
$5.00  Dollars,"  is  not  too  uncertain  to  sup- 
port a  judgment,  when  supported  by  affi- 
davits of  jurors  that  the  jury  agreed  upon 
$6,500  as  the  amount  of  the  verdict. 

For  other  oases,  see   Trial,   V,  c,  in  Dig. 
1-52  N.  8. 

Damages  —  death  —  excess. 

6.  $6,500  is  not  excessive  to  award  for 
the  death  of  a  man  fifty-seven  years  old, 
who  supported  his  wife  and  eight  children, 
although  one  leg  was  off  below  the  knee  and 
one  arm  was  smaller  than  the  other. 

For  other  oases,  see  Damages,  III.  i,  4»  &> 
in  Dig.  1-52  N.  8. 

(December  22,  1917.) 

CERTIFICATION  by  the  Springfield 
Court  of  Appeals  for  determination  by 
the  Supreme  Court  of  questions  arising  upon 
directions  to  the  Circuit  Court  for  Greene 
County  to  reinstate  the  verdict  and  judg- 
ment in  favor  of  plaintijOT  in  an  action 
brought  to  recover  damages  for  the  death 
of  plaintiffs  husband,  alleged  to  have  been 
caused  by  defendants'  negligence.  Affirmed 
as  to  main  defendant;  reversed  as  to  the 
other. 

Statement  by  Woodson,  J.: 

The  plaintiff  brought  this  suit  in  the  cir- 
cuit court  of  Howell  county  against  the  de- 
fendants to  recover  $10,000  damages  for  the 
death  of  her  husband,  through  the  alleged 
negligence  of  the  latter  in  so  running  and 
operating  an  automobile  as  to  frighten  the 
team  of  mules  hitched  to  the  wagon  in  which 
he  was  riding,  and  thereby  causing  it  to  run 
away  and  overturn  the  wagon,  and  in  so 
doing  fell  upon  and  crushed  and  killed  him. 
The  verdict  and  judgment  were  for  the 
plaintiff,  and  on  motion  a  new  trial  was  or- 
dered, from  which  order  the  plaintiff  duly 
appealed  the  cause  to  the  Springfield  court 
of  appeals,  which  reversed  the  judgment  or- 
L.R.A.1918C. 


dering  the  new  trial  and  remanded  the 
cause,  with  directions  to  the  circuit  court  to 
reinstate  tlie  verdict  and  judgmeni  u^ 
originally  entered  therein.  On  motion  for 
a  rehearing  one  of  the  judges  of  the  court 
of  appeals -dissented  from  the  former  opin- 
ion and  certified  the  cause  her e,  because,  as 
stated,  it  was  in  conflict  with  certain  deci- 
sions of  this  court.  The  facts  of  the  case 
are  few  and  largely  undisputed.  The  facts, 
as  disclosed  by  the  record,  are  these: 

The  plaintiff  and  the  deceased  were  has- 
band  and  wife;  that  on  May  27,  1912,  he 
was  killed  by  means  of  a  farm  wagon  in 
which  he  was  riding,  turning  over  and  upon 
him,  and  crushing  him  to  death,  caused  by 
the  team  of  mules  hitched  thereto  becoming 
frightened  at  the  automobile  owned  by  de- 
fendant, K.  S.  Hogan,  and  driven  by  his  son, 
J.  E.  Hogan,  the  other  defendant.  The  oc- 
currence took  place  on  a  public  highway  in 
Howell  county,  Missouri.  R.  S.  ilo^an 
owned  the  car,  and  had  done  so  for  a  year 
or '  more  prior  to  the  date  of  the  injury ; 
that  he  purchased  it  for  the  use  of  himself 
and  family;  that  while  the  son,  J.  £.  Hogan, 
had,  with  the  permission  of  his  father, 
driven  the  car  in  the  performance  of  hia  du- 
ties to  the  latter,  and  for  the  pleasure  of  his 
mother  and  other  members  of  the  family, 
yet  he  was  instructed  by  the  father,  R.  S. 
Hogan,  to  never  take  the  car  out  or  drive 
it  for  his  own  purposes  without  his  per- 
mission or  that  of  his  mother.  Upon  this 
occasion  the  son  was  driving  the  car  for  his 
own  purposes  without  the  authority  of  his 
f  atlier  or  mother ;  that  the  son,  J.  E.  Hogan, 
was  a  member  of  his  father's  family;  that 
the  father  kept  no  hired  chauffeur;  tJiat  tiie 
machine  had  been  bought  and  maintained 
for  the  use  of  the  family  as  a  pleasure 
vehicle;  and  that  it  was  driven  and  used 
prior  to  the  accident  by  the  son,  J.  £• 
Hogan,  and  two  brothers  of  defendant  J.  E. 
Hogan.  The  father  himself  testified  in  a 
deposition  which  was  offered  by  plaintiff  aa 
a  part  of  her  case  without  objection :  "Well, 
we  use  it  just  as  a  family  vehicle,  as  a 
pleasure  car,  and  for  such  use  as  the  family 
miglit  desire;  just  a  family  vehicle.'' 

Both  defendants  testified  that  the  son 
lived  at  the  home  of  his  father  as  a  member 
of  the  family,  paid  no  board  whatever,  and 
was  employed  in  the  bank  in  which  the  de- 
fendant father  was  president.  It  appeared 
from  the  depositions  of  the  defendants  in- 
troduced by  the  plaintiff  that  the  son  had 
used  the  machine  from  time  to  time  for  a 
period  of  more  than  a  year,  and  that  the  fa- 
ther granted  him  the  use  of  it  whenever  he 
asked  for  it.  The  testimony  of  a  number  of 
witnesses  was  to  the  effect  that  the  defend- 
ant's son  had  been  seeu  by  them  driving 
this  automobile  on  various  occasions  prior 
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to  the  time  of  the  accident,  both  in  the  day- 
time and  in  the  evening,  Bometimes  with 
other  members  of  the  Hogan  family  in  the 
machine  as  passengers,  and  at  other  times 
with  only  himself  and  his  wife  or  other 
friends  riding  with  him.  The  testimony 
further  disclosed  that  the  machine  was  kept 
in  a  garage  at  the  father's  home,  and  that 
defendant  J.  E.  Hogan  learned  to  drive  from 
the  use  of  this  very  machine  in  question. 

The  plaintiff  introduced  the  depositions 
of  R.  S.  and  J.  E.  Hogan  in  presenting  her 
case  in  chief.  By  these  depositions  it  is 
shown  that  R.  S.  Hogan  did  not  permit  his 
son  Jack  to  use  the  automobile  at  pleasure; 
that  none  of  his  sons  were  at  liberty  to  use 
the  machine  at  pleasure;  and  in  answer  to 
the  question,  "Was  he  permitted  to  use  the 
machine  for  his  own  pleasure  and  that  of 
his  friends?'*  the  answer  was,  "Not  without 
permission."  From  this  deposition  it  fur- 
ther shows  that  defendant  R.  S.  Hogan  did 
not  know  of  the  son  ever  taking  the  auto- 
mobile without  asking  either  him  or  his 
mother,  and  that  he  never  knew  of  his  tak- 
ing the  machine  out  and  using  it  for  himself 
and  friends,  outside  of  the  family.  The  fa- 
ther was  not  at  home  on  the  day  of  the 
accident,  but  was  in  another  part  of  the 
state.  There  was  evidence  tending  to  prove 
that  the  automobile  was  being  carelessly 
and  negligently  driven  at  the  time  of  the 
accident,  and  that  was  the  cause  of  the  team 
becoming  frightened  and  running  away, 
which  resulted  in  the  injury,  as  before 
stated.  There  was  also  evidence  tending  to 
show  the  contrary.  Since,  however,  the  jury 
has  passed  upon  that  question,  no  useful 
purpose  would  be  served  by  detailing  it 
here. 

Messrs.  Wilfley,  Melntyre,  &  Narditi 
and  O.  li.  Haydon,  for  plaintiff: 

The  verdict  in  the  case  at  bar  is,  on  the 
record,  without  ambiguity,  and  clearly 
shows  that  the  verdict  agreed  to  by  the  jury 
and  returned  into  court  was  a  verdict  for 
six  thousand  five  hundred  ($6,500)   dollars. 

State  V.  Underwood,  67  Mo.  62,  1  Am. 
Crim.  Rep.  251 ;  State  v.  Rush,  95  Mo.  206, 
8  S.  \V.  221;  Devoy  v.  St.  Louis  Transit  Co. 
192  Mo.  219,  91  S.  W.  140;  Hamburg- 
Bremen  F.  Ins.  Co.  V.  Pelzer  Mfg.  Co.  22 
C.  C.  A.  283,  42  U.  S.  App.  123,  76  Fed.  481 ; 
Capen  v.  Stoughton,  16  Gray,  364;  West  v. 
Bank  of  Americus,  63  Ga.  230;  Heinkin  v. 
Barbrey,  40  Ga.  252;  Mattox  v.  United 
States,  14e  U.  S.  148,  36  L.  ed.  920,  13  Sup. 
Ct  Rep.  60;  Davis  v.  Huber  Mfg.  Co.  119 
Iowa,  56,  93  N.  W.  78;  Jackson  ex  dem. 
^'oah  ▼.  Dickenson,  15  Johns,  309;  Peters 
V.  Fogarty,  66  N.  J.  L.  386,  26  Atl.  855; 
Dalrymple  v.  Williams,  63  N.  Y.  361,  20  Am. 
L.R.A.1918C. 


Rep.  544;  Wolfgram  v.  Schoepke,  123  Wis. 
19,  100  N.  W.  1054,  3  Ann.  Cas.  398. 

Where  one  owns  and  maintains  an  auto- 
mobile for  the  use  and  pleasure  of  himself 
and  family,  and  an  injury  is  inflicted 
through  the  negligence  of  the  person  in 
charge  of  the  automobile  while  using  the 
machine  for  one  of  the  purposes  for  which  it 
is  kept,  the  owner  is  liable,  whether  the  per- 
son driving  the  machine  at  the  time  is  a 
member  of  the  family  or  a  hired  chauffeur. 

Denison  v.  McXorton,  142  C.  C.  A.  6^1, 
228  Fed.  401;  Stowe  v.  Morris,  147  Ky.  386, 
39  L.R.A.(N.S.)  224,  144  S.  W.  52;  McNeal 
V.  McKain,  33  Okla.  449,  41  L.R.A.(N.S.) 
775,  126  Pac.  742;  Campbell  v.  Arnold,  219 
Maes.  100,  106  N.  E.  599;  Bourne  v.  Whit- 
man, 209  Mass.  155,  35  L.R.A.(N.S.)  701, 
95  N.  B.  404,  2  N.  C.  C.  A.  318;  Smith  v. 
Jordan,  211  Mass.  269,  97  N.  E.  761;  Kay- 
ser  V.  Van  Nest,  126  Minn.  277,  51  L.R.A. 
(N.S.)  970,  146  N.  W.  1091;  Ploetz  v.  Holt, 
124  Minn.  169,  144  N.  W.  745;  Guignon  v. 
Campbell,  80  Wash.  543,  141  Pac.  1031; 
Switzer  v.  Sherwood,  80  Wash.  19,  141  Pac. 
181,  Ann.  Cas.  1917A,  216;  Birch  v.  Aber- 
crombie,  74  Wash.  486,  50  L.R.A.(N.S.)  59, 
133  Pac.  1020;  Allen  v.  Bland,  —  Tex.  Civ. 
App.  — ,  188  S.  W.  35;  Hazzard  v.  Car- 
stairs,  244  Pa.  122,  90  Atl.  656;  Moon  v. 
Matthews,  227  Pa.  488,  29  L.R.A.(N.S.) 
856,  186  Am.  St.  Rep.  902,  76  Atl.  219; 
Cowell  V.  Saperston,  149  App.  Div.  373,  134 
N.  Y.  Supp.  284,  208  N.  Y.  619,  102  N.  E. 
1100;  McHarg  y.  Adt,  163  App.  Div.  782, 
149  X.  Y.  Supp.  244;  Missell  v.  Hayes,  86 
N.  J.  L.  348,  91  Atl.  322;  Davis  v.  Little- 
field,  97  S.  C.  171,  81  S.  E.  487;  Winn  r. 
Haliday,  109  Miss.  691,  69  So.  685;  Carrier 
v.  Donovan,  88  Conn.  37,  89  Atl.  894;  Hiroux 
V.  Baum,  137  Wis.  197,  19  L.R.A.(N.S.) 
332,  118  N.  W.  533;  Lashbrook  v.  Patten,  1 
Duv.  317;  Winfrey  v.  Lazarus,  148  Mo.  App. 
388,  128  S.  W.  276;  Daily  v.  Maxwell,  152 
Mo.  App.  422,  133  S.  W.  351;  Marshall  v. 
Taylor,  168  Mo.  App.  240,  153  S.  W.  527, 
6  N.  C.  C.  A.  313;  Hays  v.  Hogan,  180  Mo. 
App.  237,  165  S.  W.  1125. 

The  ownership  of  the  machine  being  con- 
ceded by  the  defendants,  the  presumption 
follows  that  when  the  defendant's  son  was 
using  it,  he  had  his  father's  consent,  and 
the  burden  was  then  cast  on  the  defendant 
father  to  prove  to  the  satisfaction  of  the 
jury  that  no  consent,  express  or  implied, 
had  been  given  by  him  to  the  son. 

Shamp  V.  Lambert,  142  Mo.  App.  567,  121 
S.  W.  770;  Marshall  v.  Taylor,  108  Mo.  App. 
240,  163  S.  W.  527,  6  N.  C.  C.  A.  313; 
Christensen  v.  Christiansen,  —  Tex.  Civ, 
App.  — ,  155  S.  W.  905;  Birch  v.  Abercrom- 
bie,  74  Wash.  486,  50  L.R.A.(N.S.)  60,  133 
Pac.  1020;  Hazzard  v.  Carstairs,  244  Pa. 
122,   90  Atl.   556;    Boon  v.  Matthews,   227 
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Pa.  488,  29  L.R.A.(N.S.)  866,  186  Am.  St. 
Rep.  902,  76  Atl.  219. 

The  constitutional  question  attempted  to 
be  raised  for  the  first  time  in  the  motion 
for  a  new  trial  comes  too  late,  and  will  be 
regarded  by  this  court  as  having  been 
waived. 

Hartzler  v.  Metropolitan  Street  R.  Co. 
218  Mo.  562,  117  S.  W.  1124;  Lohmeyer  v. 
St.  Louis  Cordage  Co.  214  Mo.  685,  113  S. 
W.  1108;  State  v.  Gamma,  215  Mo.  100,  114 
S.  W.  619;  Dahnke-Walker  Mill.  Co.  v. 
Blake,  242  Mo.  23,  145  S.  W.  438;  George 
V.  Quincy,  0.  &  K.  C.  R.  Co.  249  Mo.  197, 
155  S.  W.  453. 

Messrs.  Green  &  Green,  \V.  J.  Orr,  J. 
B.  Brooks,  HaniUn  &  Seawell,  and 
Lievvis  Luster,  for  defendants: 

The  higher  courts  never  interfere  with  the 
order  of  the  lower  court  granting  a  new 
trial  unless  its  discretion  is  abused.  Then, 
too,  if  there  is  any  good  reason  appearing  on 
the  record  for  granting  a  new  trial,  the  or- 
der granting  it  will  be  uplield. 

Warren  v.  Cowden,  107  Mo.  App.  486, 
151  S.  W.  501;  Green  v.  Terminal  R.  Asso. 
211  Mo.  18,  109  S.  W.  715;  Smart  v.  Kansas 
City,  208  Mo.  162,  14  L.R.A.(N.S.)  565,  123 
Am.  St.  Rep.  415,  105  S.  W.  709,  13  Ann. 
CaB.  932;  Lovell  v.  Davis,  62  Mo.  App.  342; 
Iron  Moiutain  Bank  v.  Armstrong,  92  Mo. 
265,  4  S.  VV.  720;  Farrell  v.  St.  Louis  Tran- 
sit Co.  103  Mo.  App.  457,  78  S.  W.  312. 

The  verdict  of  the  jury  ifi  uncertain  and 
ambiguous,  and  the  trial  court  was  justified 
in  arresting  the  judgment  and  granting  a 
new  trial  because  of  the  ambiguous  verdict; 
and  after  the  jury  is  discharged,  the  court  is 
not  authorized  to  amend  the  verdict  to  con- 
form to  what  he  believes  to  be  the  intention 
of  the  jury,  and  the  appellate  court  certain- 
ly could  not  assume  such  power. 

Newton  v.  St.  Louis  &  S.  F.  R.  Co.  168  Mo. 
App.  199,  163  S.  W.  495;  Haumuller  v. 
Ackermann,  130  Mo.  App.  387.  109  S.  W. 
857;  Gaither  v.  Wilmer,  71  Md.  361,  5 
L.R.A.  767,  17  Am.  St.  Rep.  542,  18  Atl. 
590;  Dyer  v.  Combs,  65  Mo.  App.  148; 
Poulson  V.  Collier,  18  Mo.  App.  604. 

The  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  either 
defendant,  because  based  upon  an  unconsti- 
tutional law,  and  this  question  can  be 
raised  at  any  time. 

McGrew  v.  Missouri  P.  R.  Co.  230  Mo. 
496,  132  S.  W.  1076;  Simpson  v.  Witte 
Iron  Works,  —  Mo.  App.  — -,  144  S.  W.  895 ; 
Saxton  Nat.  Bank  v.  Bennett,  138  Mo.  494, 
40  S.  W.  97 ;  Bennett  v.  Missouri  P.  R.  Co. 
105  Mo.  642,  16  S.  W.  947 ;  Logan  v.  Field, 
192  Mo.  66,  90  S.  W.  127. 

The  statute  relating  to  motor  vehicles,  as 
enacted  by  the  legislature  of  1911,  and  found 
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on  page  322  of  Session  Acts  of  1911,  is  un- 
constitutional. 

Daugherty  v.  Thomas,  174  Mich.  371,  45 
L.R.A.(N.S.'')  699,  140  N.  W.  615,  Ann.  Cas. 
1915A,  1163;  Berry  v.  Metzger  Motor  Car 
Co.  175  Mich.  466,  141  N.  W.  529 ;  State  ex 
rel.  Wyatt  v.  Ashbrook,  154  Mo.  375,  48 
L.R.A.  265,  77  Am.  St.  Rep.  765,  55  S.  W. 
027;  Hannibal  v.  Missouri  &  K.  Teleg.  Co. 
31  Mo.  App.  23;  State  ex  rel.  Harris  v. 
Herrmann,  75  Mo.  346 ;  State  v.  Granneman, 
132  Mo.  326,  33  S.  W.  784;  Witzmaira  v. 
Soutliern  R.  Co.  131  Mo.  618,  33  S.  W.  181: 
St.  Louis  V.  Weitzel,  130  Mo.  616,  31  S.  W. 
1046;  State  ex  rel.  Kirkwood  v.  Heege,  135 
Mo.  112,  36  S.  W.  614. 

Where  a  father  purchases  an  automobile 
and  maintains  it  as  a  familv  vehicle,  witii 
restricted  uses,  and  a  son  is  cautioned  not 
to  use  the  car  without  first  obtaining  per- 
mission, and  the  son,  violating  this  injunc- 
tion, uses  the  car  without  permission  upon 
an  independent  pleasure  trip  of  his  own,  ac- 
companied by  no  other  member  of  the 
father's  family,  the  father  cannot  be  held 
responsible  in  case  the  son,  while  negligent- 
ly driving  the  car,  causes  injury. 

Parker  v.  Wilson,  179  Ala.  361,  43  L.R.A. 
(N.S.)  87,  60  So.  150;  RUey  v.  Roach,  168 
Mich.  294,  37  L.R.A,(N.S.)  834,  134  N.  W. 
14;  Danforth  v.  Fisher,  76  N.  H.  Ill,  21 
L.R.A.(N.S.)  93,  139  Am.  St.  Rep.  670,  71 
Atl.  535;  Cunningham  v.  Castle,  127  App. 
Div.  580,  111  N.  Y.  Supp.  1057;  Neff  v. 
Brandeis,  91  Neb.  11,  39  L.R.A.(N.S.)  933, 
135  N.  W\  232;  Lotz  v.  Hanlon,  217  Pa.  339, 
10  L.R.A.(N.S.)  202,  118  Am.  St.  Rep.  922, 
66  Atl.  525,  10  Ann.  Cas.  731;  Cohen  ?. 
Borgenecht,  8a  Misc.  28,  144  N.  Y.  Supp. 
399;  Maher  v.  Benedict,  123  App.  Div.  579, 
108  N.  Y.  Supp.  228;  Patterson  v.  Kates, 
152  Fed.  481;  Slater  v.  Advance  Thresher 
Co.  97  Minn.  305,  5  L.R.A.(N.S.)  598,  107 
N.  W.  133;  Stewart  v.  Brauch,  103  App. 
Div.  677,  93  N.  Y.  Supp.  161 ;  Reynolds  v. 
Buck,  127  Iowa,  601,  103  N.  \\.  946,  18  Am. 
Neg.  Rep.  412 ;  Doran  v.  Thomsen,  76  N.  J. 
L.  754, 19  L.R.A.  (N.S.)  335, 131  Am,  St.  Rep. 
677,  71  Atl.  296;  Garretzen  v.  Duenckle,  50 
Mo.  104,  11  Am.  Rep.  405 ;  Evans  v.  Supply 
Dyke  Automobile  Co.  121  Mo.  App.  2Ctl, 
101  S.  W.  1132;  Maddox  v.  Brown,  71  Me. 
432,  36  Am.  Rep.  336;  Broadstreet  v.  Hall, 
10  L.R.A.(N.S.)  933,  and  note,  168  Ind. 
192,  120  Am.  St.  Rep.  366,  80  N.  E.  145; 
Howe  V.  Leighton,  76  N.  H.  601,  76  Atl 
102;  Spelman  v.  Delanor  177  Mx>.  App. 
28,  163  S.  W.  300;  Linville  v.  Nisaen,  102 
N.  C.  95,  77  S.  E.  1096;  Tanzer  v.  Read, 
160  App,  Div.  684,  146  N.  Y.  Supp.  70S; 
McFarlane  v.  Winters,  47  Utah,  598,  L.RA. 
1916D,  618,  166  Pac.  437;  HeisaenbutteJ  >. 
Meagher,  162  App.  Div.  762, 147  N.  Y.  Supp. 
1087;   B.  &  R.  Co.  v.  McLeod,  —  Alberta, 
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— ,  7  D.  L.  R.  579;  Farthing  v.  StTouae,  172 
App.  Div.  523,  158  N.  Y.  Supp.  841;  Loehr 
T.  Abell,  174  Mich.  690,  140  N.  W.  926; 
Annstrong  v.  Sellers,  182  Ala.  582,  62  So. 
28;  Schumer  v.  Register,  12  Ga.  App.  743, 
78  S.  E.  731;  Roberts  v.  SchaTiz,  83  Misc. 
139. 144  N.  Y.  Supp.  824;  University  of  Mis- 
souri Bulletin  1914,  Law  Series  5,  p.  30: 
Case  &  Comment  (Aug.  1915)  p.  220;  28 
Harvard  L.  Rev.  (Nov.  1914)  p.  91;  Van 
Blaricom  v.  Dodgson,  220  N.  Y.  Ill,  L.R.A. 
1917F,  363,  116  N.  E.  443. 

Anv  verdict  under  the  evidence  in  this 
case  for  more  than  nominal  damatres  would 
be  excessive,  even  in  case  of  liability;  and 
the  instruction  given  on  behalf  of  plain- 
tiff on  the  measure  of  damages  is  erroneous. 

Hickman  v.  Missouri  P.  R.  Co.  22  Mo. 
App.  345;  Knight  v.  Sadtler  Lead  &  Zinc 
Co.  75  Mo.  App.  641;  Schaub  v.  Hannibal  & 
St.  J.  R.  Co.  106  Mo.  93,  16  S.  W.  924 ;  Mc- 
Oowan  V.  St.  Louis  Ore  &  Steel  Co.  109  Mo. 
533,  19  S.  W.  199;  Parsons  v.  Missouri  P. 
R.  Co.  94  Mo.  296,  6  S.  W.  464;  Goss  v.  Mis- 
souri P.  R.  Co.  50  Mo.  App.  614;  Coleman  v. 
Himmelberger-Harrison  Land  &  Lumber  Co. 
105  Mo.  App.  254,  79  S.  W.  981;  Leahy  v. 
Davis,  121  Mo.  227,  25  S.  W.  941. 

Woodson,  J.,  delivered  the  opinion  of 
the  court: 

I.  This  case  is  properly  here,  not  only 
on  account  of  the  fact  that  the  court  of 
appeals  certified  it  here  under  the  mandate 
of  the  Constitution,  but  also  because  cer- 
tain constitutional  questions  are  involved, 
which  will  be  presently  considered.  For 
the  reasons  stated,  we  will  pay  no  further 
attention  to  the  question  of  the  jurisdiction 
of  this  court  over  this  case. 

II.  The  large  question  presented  by  this 
record  for  determination  is  stated  by  coun- 
sel for  appellant  in  this  language:  '*Where 
one  owns  and  maintains  an  automobile  for 
the  use  and  pleasure  of  himself  and  family 
and  an  injury  is  inflicted  through  the  negli- 
gence of  the  person  in  charge  of  the  auto- 
mobile while  using  the  machine  for  one  of 
the  purposes  for  which  it  is  kept,  the  owner 
is  liable.  And  this  is  true  whether  the  per- 
son driving  the  machine  at  the  time  is  a 
member  of  the  family  or  a  hired  chauffeur." 

In  support  of  this  proposition  we  are  cited 
to  the  following  authorities:  Denison  v. 
McNorton,  142  C.  C.  A.  631,  228  Fed.  401; 
Stowe  v.  Morris,  147  Ky.  386,  39  L.R.A. 
(X.S.)  224,  144  S.  W.  52;  McXeal  v.  Mc- 
Kain,  33  Okla.  449,  41  L.R.A.(N.S.)  775, 
126  Pac.  742 ;  Campbell  v.  Arnold,  219  Mass. 
160,  106  N.  E.  599;  Bourne  v.  Whitman,  209 
Mass.  155,  35  L.R.A.(N.S.)  701,  95  N.  E. 
404,  2  N.  C.  C.  A.  318;  Smith  v.  Jordan, 
211  Mass.  269,  97  N.  E.  761;  Kayser  v.  Van 
Xest,  125  Minn.  277,  51  L.R.A.(N.S.)  970, 
L.R.A.1918C. 


146  N.  W.  1091;  Ploetz  v.  Holt  (1913) 
124  Minn.  169,  144  N.  W.  745;  Guignon  v. 
Campbell,  80  Wash.  543,  141  Pac.  1031; 
Switzer  v.  Sherwood,  80  Wash.  19,  141  Pac. 
181,  Ann.  Cas.  1917A,  216;  Birch  v.  Aber- 
crombie,  74  Wash.  486,  50  L.R.A.(N.S.)  59, 
133  Pac.  1020;  Allen  v.  Bland  (1914)— Tex. 
Civ.  App.—,  168  S.  W.  35;  Hazzard  v.  Car- 
stairs,  244  Pa.  122,  90  Atl.  556;  Moon  v. 
Matthews,  227  Pa.  488,  29  L.R.A.(N.S.)  850, 
136  Am.  St.  Rep.  902,  76  Atl.  219;  Cowell 
V.  Saperston,  149  App.  Biv.  373,  134  N.  Y. 
Supp.  284,  also  208  N.  Y.  619,  102  N.  E. 
1100;  Missell  V.  Hayes,  86  X.  J.  L.  348,  91 
Atl.  322;  Davis  v.  Littlefield,  97  S.  C.  171, 
81  S.  E.  487;  Winn  v.  Haliday  (1915)  109 
Miss.  691,  69  So.  685;  McHarg  v.  Adt 
(1914)  163  App.  Div.  782,  149  X.  Y.  Supp. 
244;  Carrier  v.  Donovan,  88  Conn.  37,  89 
Atl.  894;  Hiroux  v.  Baum,  137  Wis.  197, 
19  L.R.A.(N.S.)  332,  118  N.  W.  533;  Lash- 
brook  v.  Patten,  1  Duv.  317;  Winfrey  v. 
Lazarus.  148  Mo.  App.  388,  128  S.  W.  276; 
Daily  v.  Maxwell,  152  Mo.  App.  loc.  cit. 
422,  133  S.  W.  351 ;  Marshall  v.  Taylor,  108 
Mo.  App.  240,  153  S.  W.  527,  6  N.  C.  C. 
A.  313;  Hays  v,  Hogan,  180  Mo.  App.  237, 
165  S.  W.  1125. 

Preliminary  to  the  discussion  of  this  ques- 
tion, it  may  not  be  improper  to  state  that 
the  trial  court  granted  the  new  trial  be- 
cause under  the  record  it  was  of  the  opinion 
the  defendant  R.  S.  Hogan  was  not  liable, 
and  that  the  verdict  of  the  jury  was  so  in- 
definite and  uncertain  a  proper  judgment 
could  not  be  rendered  thereon;  in  that  con- 
nection the  court  also  stated  that  it  did 
not  sustain  the  motion  for  a  new  trial  be- 
cause the  verdict  was  not  supported  by  the 
evidence  or  was  against  the  weight  of  the 
evidence,  nor  on  the  ground  of  passion  or 
prejudice  of  the  jury  against  the  defendants. 
Counsel  for  respondents  contend  that  this 
court  has  no  authority  to  consider  the  rea- 
sons assigned  by  the  trial  court  for  grant- 
ing the  new  trial,  because  those  reasons 
were  not  entered  of  record  as  required  by 
§  2023,  Mo.  Rev.  Stat.  1909,  but  were  pre- 
served, if  at  all,  in  the  bill  of  exceptions. 

This  court  has  repeatedly  held  that  where 
a  statute  such  as  this  requires  a  matter  t«- 
be  spread  of  record,  it  must  be  done,  and 
cannot  be  preserved  in  a  bill  of  exceptions, 
and  vice  versa,  if  required  to  be  saved  in 
the  bill  of  exceptions,  it  cannot  be  preserved 
by  the  record  proper.  Hewitt  v.  Steele,  118 
Mo.  463,  24  S.  W.  440;  Taylor  v.  Scherpe 
&  K.  Architectural  Co.  47  Mo.  App.  257; 
Pennowf.sky  v.  Coerver,  205  Mo.  135,  103  S. 
W.  542.  Xotwithstanding  this  insistence, 
which  is  well  founded,  still  we  may  consider 
the  same  as  throwing  light  upon  the  view 
the  circuit  court  took  of  the  case  during 
the  progress  of  the  trial,  and  the  view  he 
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had  of  it  when  pasaing  on  the  motion  for  a 
new  trial.  This  carries  ub  back  to  the 
large  proposition  before  quoted.  By  reading 
it  in  the  light  of  the  remarks  made  by  the 
trial  court  in  granting  the  new  trial,  it  is 
apparent  that  during  the  trial  the  court  was 
of  the  same  opinion  as  counsel  for  appellant 
as  to  the  liability  of  R.  S.  Hogan,  namely, 
that  he  was  liable  by  virtue  of  the  facts 
that  he  was  the  owner  of  the  car,  that  it 
was  for  the  use  and  pleasure  of  himself 
and  family,  that  it  was  being  used  at  the 
time  of  the  injury  for  the  pleasure  of  the 
son  (a  member  of  the  family)  and  his 
friends,  and  the  further  fact  that  it  wa^ 
being  negligently  driven  by  the  son;  and 
that  is  true  Avliether  the  son  was  driving 
the  car  for  his  own  use  with  or  without  the 
authority  of  the  father.  In  short,  the  father 
was  liable  in  this  case  because  he  permitted 
his  son,  a  member  of  his  family,  to  drive 
the  car  upon  other  occasions,  a  piece  of 
dangerous  machinery,  even  though  he  was 
not  about  the  father's  business,  but  his  own. 
But  upon  reflection  the  trial  court,  in  pass- 
ing upon  the  motion  for  a  new  trial,  evident- 
ly changed  its  mind  as  to  the  liability  of 
the  father  under  those  facts,  which,  as  that 
court  said,  were  clearly  established  by  the 
evidence,  but  held  he  was  not  liable  there- 
under. 

From  thoee  two  rulings  it  is  clear  the 
court  was  of  the  opinion  that  there  was  no 
evidence  introduced  tending  to  show  that  J. 
E.  Hogan,  the  son,  was  the  agent  and  serv- 
ant of  K.  S.  Hogan,  or  that  he  was  at  the 
time  of  the  injury  acting  for  his  father.  In 
other  words,  that  there  was  no  evidence 
tending  to  show  that  the  relation  of  master 
and  servant  existed  between  them,  and 
therefore  the  father  was  not  liable  to  the 
plaintiff  on  account  of  permitting  his  son, 
a  member  of  his  family,  to  use  a  dangerous 
piece  of  machinery  on  a  public  highway. 
We  are  likewise  of  the  opinion  that  this 
record  fails  to  show  that  J.  E.  Hogan  was 
the  agent  of  R.  S.  Hogan  in  driving  the 
ear  upon  the  occasion  in  question,  or  that 
he  was  performing  any  duty  for  the  father 
at  that  time.  In  fact  the  evidence  shows 
he  was  not;  consequently  the  plaintiff  is  not 
entitled  to  a  recovery  in  this  case  against 
R.  S.  Hogan  upon  the  ground  that  J.  E. 
Hogan  was  his  agent  and  servant.  By  this 
process  of  elimination  we  now  return  to  the 
question.  Is  the  father  liable  to  the  plain- 
tiff in  this  case  for  the  reason  that  he  per- 
mitted his  son  to  use  this  car,  a  dangerous 
piece  of  machinery,  as  counsel  for  plaintiff 
terms  it,  for  his  personal  use  or  pleasure? 
Counsel  for  plaintiff,  as  before  stated,  con- 
tend for  the  affirmative  of  this  proposition, 
while  those  for  the  defendant  insist  to  the 
contrary.  We  have  carefully  read  all  the 
L.R.A.1918C. 


authorities  heretofore  cited  by  counsel  for 
plaintiff,  and  are  satisfied  that  many  of 
them  are  directly  in  point,  and  others  an- 
nounce the  general  doctrine  that  a  father, 
in  such  a  case,  is  liable  for  negligence  of 
the  son. 

There  has  been  so  much  said  and  written 
upon  that  question  as  shown  by  the  copious 
quotations  taken  from  the  opinions  of  courts 
of  the  various  states,  which  appear  in  briefs 
of  counsel  for  plaintiff,  it  would  be  dilTicult 
to  add  anything  new  thereto;  so  we  will  con- 
tent ourselves  by  saying  that  the  authorities 
cited  fully  sustain  the  rule  of  law  contended 
for  by  counsel  for  plaintiff.  But  the  au- 
thorities are  not  all  one  way  upon  that 
question.  Kor  are  we  satisfied  with  the 
soundness  of  the  rule  announced  by  the  au- 
thorities cited  by  counsel  for  plaintiff.  The 
position  of  counsel  for  defendants  upon  that 
question  is  stated  in  this  language:  "Where 
a  father  purchases  an  automobile  and  main- 
tains it  as  a  family  vehicle,  with  restricted 
uses,  and  a  son  had  been  cautioned  not  to 
use  the  car  without  first  obtaining  permis- 
sion, and  the  son,  violating  this  injunction, 
uses  the  car  without  permission  upon  an  in- 
dependent pleasure  trip  of  his  own,  accom^ 
panied  by  his  friends,  but  by  no  other 
member  of  the  father's  family,  the  father 
cannot  be  held  responsible  in  case  the  son, 
while  negligently  driving  the  car,  causes  in- 
jury." 

And  in  support  thereof  we  are  cited  to  the 
following  cases:  Parker  v.  Wilson,  179  Ala. 
361,  43  L.R,A.(K.S.)  87,  60  So.  150;  Riley 
V.  Roach,  168  Mich.  294,  37  L.R.A.(X.S.) 
834,  134  N.  W.  14;  Danforth  v.  Fisher, 
75  N.  H.  Ill,  21  L.R.A.{X.S.)  93,  139  Am. 
St.  Rep.  670,  71  Atl.  535;  Cunningham  t. 
Castle,  127  App.  Div.  580,  111  N.  Y.  Supp. 
1057;  Xeff  v.  Brandeis,  91  Neb.  11,  30 
L.R.A.(K.S.)  933,  136  X.  W.  232;  Lotz  v. 
Hanlon,  217  Pa.  339,  10  L,R.A.(N.S.)  202, 
118  Am.  St.  Rep.  922,  66  Atl.  525,  10  Ann. 
Cas.  731 ;  Cohen  v.  Borgenecht,  83  Misc.  28, 
144  N.  Y.  Supp.  399 ;  Maher  v.  Benedict,  123 
App.  Div.  579,  108  N.  Y.  Supp.  228;  Patter- 
son V.  Kates  (C.  C.)  162  Fed.  481;  Slater 
V.  Advance  Thresher  Co.  97  Minn.  305,  3 
L.R.A.(N.S.)  698,  107  N.  W\  133;  Stewart 
V.  Baruch,  103  App.  Div.  677,  93  X.  Y. 
Supp.  161;  Reynolds  v.  Buck,  127  Iowa,  GOl. 
103  X.  W.  946,  18  Am.  Keg.  Rep.  412: 
Doran  v.  Thomsen,  76  X.  J.  L,  754,  19  L.RA. 
(X.S.)  335,  131  Am.  St.  Rep.  677,  71  Atl. 
296;  Garretzen  v.  Duenckel,  50  Mo.  104,  11 
Am.  Rep.  405;  Kvans  v.  A.  L.  Dyke  Auto- 
mobile Supply  Co.  121  Mo.  App.  266,  101  S. 
W.  1132;  Maddox  v.  Brown,  71  Me.  432.  36 
Am.  Rep.  336;  Broadstreet  v.  Hall,  10  L.RA. 
(X.S.)  933,  and  note  (168  Ind.  192,  120 
Am.  St.  Rep.  356,  80  X.  E.  145  U  Howe 
V.  Leighton,  75  N.  H.  601,  75  Atl.  102;  Spd- 
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man  v.  Delano,  177  Mo.  App.  28,  163  S.  W. 
300;  Linville  v.  Kissen,  162  N.  C.  96,  77  S. 
E.  1096;  Tanzer  v.  Read,  160  App.  Div.  584, 
145  N.  Y.  Supp.  708;  McFarlane  v.  Winters, 
47  Utah,  598,  L.R.A.1916D,  618,  155  Pac. 
437;  Heissenbuttel  v.  Meagher,  162  App. 
Div.  752,  147  N.  Y.  Supp.  1087;  B.  &  R.  Co. 
7.  Mcleod,  —  Alberta,  — ,  7  D.  L.  R.  579; 
Farthing  v.  Strouee,  172  App.  Div.  523,  158 
X.  Y.  Supp.  841;  Loehr  v.  Abell,  174  Mich. 
J!)0,  140  N.  W.  926;  Armstrong  v.  Sellers, 
1S2  Ala.  582,  62  So.  28;  Schumer  v.  Reg- 
ister, 12  Ga.  App.  743,  78  S.  E.  731 ;  Roberts 
V.  Schans,  83  Misc.  139,  144  N.  Y.  Supp. 
824;  University  of  Missouri  Bulletin,  Law 
Series  5  (Dec.  1914)  p.  30;  Case  &  Com- 
meut  (Aug.  1915)  p.  220;  28  Harvaid  L. 
Rev.   (Nov.  1914)   p.  91. 

By  carefully  reading  the  position  of  coun- 
sel for  defendants  before  quoted,  it  will  be 
seen  that  it  includes  all  the  facts  that 
can  possibly  be  deducted  from  the  evidence 
preserved  in  this  record;  and  if  defendant 
K.  S.  Hogan's  liability  cannot  be  predicated 
upon  those  facts,  then  a  recovery  cannot  be 
had  against  him  in  this  case.  Preliminary 
to  the  legal  discussion  of  this  question,  it 
may  add  clarity  thereto  to  restate  the  fact 
tliat  this  record  is  totally  barren  of  all  evi- 
dence tending  to  show  that  J.  £.  Hogan  was 
the  agent  or  servcmt  of  R.  S.  Hogan,  or  that 
the  former  was  driving  the  car  at  the  time 
of  the  injury  for  his  use  or  benefit,  without, 
as  previously  stated,  the  facts  that  J.  £. 
Hogan  was  a  member  of  tlie  former's  family, 
that  the  car  was  purcliased  for  the  family 
use,  and  that  it  was  being  driven  by  the  lat- 
ter at  the  time  of  the  injury,  created  that 
relation.  This  latter  proposition  will  be 
considered  later.  Attending  the  former,  in 
the  case  of  Garretzen  v.  Duenckel,  50  Mo. 
104,  11  Am.  Rep.  405,  the  court  said:  "A 
master  is  not  responsible  for  any  act  or 
omission  of  his  servants  which  is  not  con- 
nected with  the  business  in  which  they  serve 
bim,  thougli  in  general  he  is  responsible  for 
the  manner  in  which  they  execute  his  orders, 
and  for  their  negligence  in  selecting  means 
by  which  the  orders  are  to  be  carried  out. 
In  determining  whether  a  particular  act  is 
dpne  in  the  course  of  a  servant's  employ- 
ment, it  is  proper  first  to  inquire  whether 
the  servant  was  at  the  time  engaged  in  serv< 
ing  his  master.  If  the  act  was  done  while 
the  servant  was  at  liberty  from  his  service, 
and  pursuing  his  own  ends  exclusively,  there 
can  then  be  no  question  that  the  master  is 
not  responsible,  even  though  the  injuries 
complained  of  could  not  have  been  commit- 
ted witliout  the  facilities  afforded  by  tlie  i 
servant's  relations  to  his  master." 

While  it  is  true  that  court  held  the  de- 
fendant liable  in  that  case,  yet  it  was  be- 
cause  the  servant   was   acting   within   the 


scope  of  his  authority  when  he  was  showing 
the  gun.  This  case  has  been  cited  with  ap- 
proval of  this  court  so  often  it  would  be  use- 
less to  refer  to  them.  But  it  should  be 
borne  in  mind  that  in  the  case  at  bar,  in 
the  very  act  of  driving  the  machine,  J.  E. 
Hogan  violated  the  orders  of  R.  S.  Hogan, 
for  he  had  no  authoritv  whatever  to  drive  it 
without  first  obtaining  the  latter's  permis- 
sion to  so  do.  That  fact  differentiates  tliis 
case  from  the  Garretzen-Duenckel  Case  just 
considered.  Nor  will  it  be  inappropriate  to 
here  state  that  it  has  never  been  the  law  of 
this  state  that  the  father  is  liable  for  the 
torts  of  even  his  minor  children;  that  is, 
liable  therefor  merely  because  of  the  rela- 
tionship of  parent  and  child.  Bassett  v. 
Riley,  131  Mo.  App.  676,  111  S.  \V.  506; 
Baker  v.  Haldeman,  24  Mo.  210,  GJ)  Am.  Dec. 
430;  Paul  V.  Hummel,  43  Mo.  119,  97  Am. 
Dec.  381.  For  stronger  reasons  the  father 
should  not  be  liable  for  the  torts  of  his 
adult  son. 

The  reports  are  full  of  casos  hoi  dins:  that 
where  a  servant,  even  with  the  master's  con- 
sent, takes  Uie  ^aiter  d  car,  uud  while  u^sui^ 
it  for  his  own  purposes  negligently  injures 
a  person  thereby,  the  master  is  not  liable. 
Guthrie  v.  Holmes,  —  Mo.  — ,  198  S.  W.  854, 
decided  by  this  court  in  banc  at  present 
term;  Cunningham  v.  Castle,  127  App.  Div. 
580,  111  N.  Y.  Supp.  1057;  Howe  v.  Leigli- 
ton,  75  N.  H.  601,  75  Atl.  102;  Patterson  v. 
Kates  (C,  C.)  152  Fed.  481;  Slater  v.  Ad- 
vance  Thresher  Co.  97  Minn.  305,  5  L.R.A. 
(N.S.)  598,  107  N.  W.  133;  Lotz.v.  Hanlon, 
217  Pa.  339,  10  L.R.A.(X.S.)  202,  118  Am. 
St.  Rep.  922,  66  Atl.  525,  10  Aim.  Cas.  731; 
Neff  V.  Brandeis,  91  Neb.  11,  39  L.R.A. 
(N.S.)  933,  135  N.  W.  232;  Danforth  v. 
Fisher,  75  N,  H.  Ill,  21  L.R.A.(N.S.)  93, 
139  Am,  St,  Rep.  670,  71  Atl.  535;  Daily  v. 
Maxwell,  152  Mo.  App.  426,  133  S.  W.  351. 
In  the  case  of  Maddox  v.  Brown,  71  Me. 
432,  36  Am.  Rep.  336,  where  a  minor  son 
who  had  been  permitted  to  use  his  father's 
horse  and  wagon  without  restriction  took 
them  upon  one  occasion,  in  the  absence  and 
without  the  knowledge  of  the  father,  on 
business  of  his  own,  and  left  the  horse  un- 
hitched in  the  street,  and  the  horse  ran 
away  and  injured  the  plaintiff's  carriage, 
it  was  held  that  the  father  was  not  liable 
for  the  damage  done  the  carriage,  because 
the  son  was  not  the  agent  or  servant  of  the 
father.  In  Parker  v.  Wilson,  179  Ala.  361, 
43  L.R.A.(N.S.)  87,  60  So.  150,  where  an 
eighteen-year-old  boy  took  his  father's  au- 
tomobile for  his  own  use  without  the 
father's  knowledge,  but  by  his  implied  gen- 
eral permission,  it  was  held  that  the  son 
was  not  the  agent  of  the  father,  and  that  the 
latter  was  not  liable  for  the  negligence  of 
the  former  in  operating  the  car.    In  Maher 
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V.  Benedict,  123  App.  Div.  579,  108  N.  Y. 
Supp.  228,  it  was  held  that  the  owner  of  an 
automobile  is  not  liable  for  injuries  result- 
ing from  the  negligence  of  his  son  in  driving 
a  car,  merely  because  of  the  relationship,  or 
because  he  permitted  his  son  to  drive  the 
car. 

The  same  rule  is  announced  in  the  case 
of  Reynolds  v.  Buck,  127  Iowa,  601,  103  N. 
W.  946,  18  Am.  Neg.  Rep.  412.  See  also 
Parker  v.  Wilson,  179  Ala.  361,  43  L.R.A. 
(X.S.)  87,  60  So.  150,  where  the  court  used 
this  language:  "The  meager  facts  before 
us,  though  interpreted  with  favor  to  the  ap- 
pellant, present  the  case  of  a  mere  permis- 
sive use  of  the  father's  vehicle  by  the  son  for 
his  own  purposes  of  business  or  pleasure. 
On  what  principle  can  it  be  said,  in  this 
state  of  the  case,  that  the  son  was  the  serv- 
ant of  the  defendant  and  acting  within  tlie 
course  or  scope  of  his  employment?  It 
seems  clear  that  the  ordinarv  rule  of  master 
and  servant  has  no  application  to  such  a 
case,  and  prior  to  the  advent  of  the  automo- 
bile, the  contrary  doctrine  had  no  general 
currency  in  this  country  or  England.  [Cit- 
ing many  cases  and  continuing:]  We  find 
Daily  v.  Maxwell,  152  Mo.  App.  415,  133  S. 
W.  351;  Stowe  v.  Morris,  147  Ky.  386,  39 
L.R.A.(N.S.)  224,  144  S.  W.  52,  and  Moon 
V.  Matthews,  227  Pa.  488,  29  L.R.A.(N.S.) 
850,  136  Am.  St.  Rep.  902,  76  Atl.  219,  re- 
ferred to  as  sustaining  appellant's  conten- 
tion for  appellee's  liability  in  this  case. 
The  first  named  of  these  cases  is  closely  in 
point,  and  does  clearly  hold  with  the  ap* 
pellant.  In  the  second  there  were  members 
of  the  family  other  than  the  driver  in  the 
machine.  The  third  may  be  discriminated 
on  the  very  substantial  ground  that  the  ma- 
chine was  being  operated  by  a  driver  regu- 
larly employed  for  the  purpose.  The  doc- 
trine contended  for  amounts  to  this,  that 
the  pleasure  of  the  family  in  its  utmost  de- 
tail is  the  business  of  the  father.  As  ap- 
plied to  the  ctise  at  hand,  it  means  that 
the  son,  in  pursuit  of  his  ovm  pleasure,  with 
an  automobile  owned  by  his  father,  was  en- 
gaged in  the  business  of  the  father.  But  the 
doctrine,  we  think,  has  no  firm  foundation 
in  reason  or  common  sense.  In  theory  it 
overlooks  well-settled  principles  of  law;  in 
practice  it  would  interdict  the  father's  gen- 
erosity and  his  reasonable  care  for  the 
pleasure,  or  even  the  well-being,  of  his  chil- 
dren by  imposing  a  universal  responsibility 
for  their  acts.  As  said  in  Doran  v.  Thomsen, 
76  N.  J.  L.  756,  19  L.R.A.  (N.S.)  335,  131 
Am.  St.  Rep.  677,  71  Atl.  296:  'It  would  sub- 
ject a  parent  to  liability  if  he  bought  for  his 
son  a  baseball  or  for  his  daughter  a  golf 
club,  and,  by  permitting  them  to  be  used 
by  his  children  for  their  appropriate  pur- 
poses, injury  occurred.  It  bases  the  crea- ' 
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tion  of  the  relation  of  master  and  servant 
upon  the  purpose  which  the  parent  had  in 
mind  in  acquiring  ownership  of  the  vehicle 
and  its  permissive  use  by  the  child.  This 
proposition  ignores  an  essential  element  in 
the  creation  of  that  status  as  to  third  per- 
sons; that  such  use  must  be  in  furtherance 
of,  and  not  apart  from,  the  master's  service 
and  control,  and  fails  to  distinguish  be- 
tween a  mere  permission  to  use  and  a  use 
subject  to  the  control  of  the  master  and  con- 
nected with  his  aifairs.'  In  the  case  from 
which  we  have  just  quoted  it  was  held,  on 
facts  substantially  identical  with  those  in 
the  case  at  bar,  that  the  owner  of  the  auto- 
mobile and  father  of  the  driver  was  not 
liable.  So  in  Maher  v.  Benedict,  123  App. 
Div.  579,  108  N.  Y.  Supp.  228.  The  same 
conclusion  finds  support  in  Smith  v.  Jordan, 
211  Mass.  269,  97  N.  E.  761,  which  case  is 
stated  and  commented  upon  in  75  Cent.  L. 
J.  43,  as  follows:  *Thus,  in  the  Massachu- 
setts case,  a  father  purchased  an  automobile 
for  the  use  of  his  family,  and  his  minor 
son  was  the  only  member  of  the  family  li- 
censed to  operate  it.  The  wife  had  per- 
mission to  use  it  at  her  pleasure,  and  the 
son  was  expected  to  obey  any  request  of  his 
mother  to  take  her  out  in  the  car.  Plaintiff 
was  injured  by  the  son's  negligence  when  he 
was  taking  his  mother  out  at  her  request 
The  court  said:  *'If,  instead  of  hiring  a 
stranger,  the  father  chose  to  have  the  same 
work  performed  by  his  minor  son,  to  whose 
time  and  services  he  was  entitled,  as  a  mat- 
ter of  law,  it  could  not  be  ruled  as  a  matter 
of  law  that  a  jury  might  not  find  the  busi- 
ness to  be  that  of  the  father.  This  is  not 
a  case  of  mere  permissive  use  of  the  father's 
vehicle  by  the  son  for  his  own  pleasure." 
This  authority,  therefore,  might  even  be 
deemed  against,  rather  than  in  support  of, 
the  principal  case  (Stowe  y.  Morris,  147  Ky. 
386,  39  L.R.A. (N.S.)  224,  144  S.  W.  52), 
esi)ecially  when  it  was  stated  in  another 
part  of  the  opinion :  "If  the  act  is  not  done 
by  the  son  in  furtherance  of  the  father's 
business,  but  in  performance  of  some  inde- 
pendent design  of  his  own,  the  father  is  not 
liable."  Liability  was  placed  merely  on  the 
fact  that  there  was  room  in  the  evidence  for 
the  jury  to  find  that  a  request  by  defend- 
ant's wife  was  equivalent  to  direction  by 
him  for  his  son,  as  his  hired  man,  to  per- 
form for  him  a  service.' " 

In  Doran  v.  Thomsen,  76  N.  J.  L.  754, 
19  L.R.A. (N.S.)  335,  131  Am.  St.  Rep.  677, 
71  Atl.  296,  the  father  owned  an  automo- 
bile which  he  kept  upon  his  premises,  and 
his  daughter,  alx)Ut  nineteen  years  of  age, 
was  accustomed  to  drive  it,  and  did  so  when- 
over  she  felt  like  it;  asking  permission  to 
use  it  when  the  father  was  at  home,  but 
when  not  at  home  took  it  sometimes  with- 
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out  permission.  There  was  no  proof  that 
the  daiigliter  was  actually  employed  by  the 
father  to  operate  the  machine.  The  court 
said:  '*Xo  other  member  of  the  family  was 
with  herj  so  that  the  machine  was  then  be- 
ing run  by  the  daughter  upon  no  errand  of 
the  father." 

She  was  allowed  to  operate  the  machine 
from  time  to  time,  and  drove  it  whenever 
she  felt  like  it,  as  also  did  her  brother; 
And  defendant  testified  that  he  bought  the 
macliinc  *'for  our  own  use,"  the  same  as  a 
person  might  buy  a  horse  or  carriage  for 
the  family,  and  tiat  it  was  operated  mostly 
by  his  son  and  daughter.  C>n  the  day  of 
the  accident  the  father  was  absent  in  Xew 
York  city,  and  did  not  know  that  his  daugh- 
ter was  intending  to  use  the  automobile,  but 
he  knew  that  she  did  use  it  whenever  she 
desired  to  do  so.  On  this  occasion  she  took 
it  of  her  own  accord  without  asking  permis- 
sion, and  had  three  friends  in  the  car 
with  her  and  was  out  for  her  own  pleasure. 
In  this  case  against  the  father  on  account  of 
the  daughter. negligently  injuring  a  person 
in  the  highway,  it  was  held  that  such  proof 
was  not  sufficient  to  constitute  the  daughter 
a  servant  or  agent  of  the  master,  and  that 
a  motion  for  direction  of  a  verdict  for  the 
defendant  should  have  prevailed.  This  case 
was  well  considered  and  many  authorities 
cited,  and  as  said  by  counsel  for  defendants : 
"The  facts  are  in  many  respects  similar  to 
the  case  at  bar,  but  the  case  at  bar  is  even 
stronger  on  behalf  of  the  father  for  the  rea- 
son that  defendant  J.  E.  Hogan  was  directed 
never  to  use  the  car  without  first  asking  per- 
mission of  his  father  or  mother,  and  on  the 
day  of  the  accident  in  question  was  using 
the  machine  in  direct  violation  of  this  in- 
junction." 

In  Riley  v.  Roach,  168  Mich.  294,  37 
L.R.A.(N.S.)  834,  134  N.  W.  14,  it  was  held 
that  if  the  owner  of  an  automobile,  upon 
leaving  home,  instructs  the  chauffeur  not 
to  take  the  machine  out  without  orders  from 
himself  or  wife,  he  is  not  liable  for  injury 
done  by  the  machine  while  it  is  being  used 
to  take  out  one  of  his  guests,  his  wife's 
sister,  but  when  so  used  it  was  not  with  the 
expressed  consent  of  the  owner  or  his  wife. 
In  B.  &  R.  Co.  v.  McLeod,  —  Alberta,  — ,  7 
D.  L.  R.  579,  a  son  was  held  to  be  using 
the  automobile  for  his  own  purpose,  and  not 
to  be  acting  as  his  father's  agent  at  the  time 
the  accident  occurred,  where  it  appeared 
that  he  had  driven  his  father's  car  for  three 
years,  and  had  an  opportunity  to  take  the 
car  and  use  it  whenever  he  liked;  that  on 
the  day  of  the  accident,  he  went  to  the 
garage,  took  the  car  for  a  ride  with  some 
friends,  and  during  the  course  of  the  ride 
the  accident  occurred.  The  court  approved 
the  decision  in  Doran  v.  Thomsen,  supra, 
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where  the  parent  was  held  not  liable  in  a 
case  where  the  child  was  using  the  car  alone 
for  her  own  purposes.  In  Tanzer  v.  Read, 
160  App.  Div.  584,  145  N.  Y.  Supp.  708, 
the  wife  was  driving  the  car  purchased  foi 
family  use.  She  was  out  for  her  own 
pleasure,  and  the  courts  held  that  while  en- 
gaged in  such  recreation  she  was  not  in  any 
sense  acting  as  her  husband's  agent,  even 
though  she  utilized  his  property  as  a  mean^s 
for  pleasure.  In  Farthing  v.  Strouse,  172 
App.  Div.  523,  158  N.  Y.  Supp.  841,  the 
court  held  that  there  was  no  presumption 
that  the  defendant's  wife  was  in  his  service 
and  engaged  in  his  business,  and  that  the 
principle  of  respondeat  superior  does  not 
apply  where  it  appeared  that  the  wife  was 
using  the  car  alone  for  her  own  purposes, 
although  the  husband  had  given  her  author- 
ity to  use  it  for  pleasure,  or  for  any  purpose 
whatever. 

The  case  of  Heissenbuttel  v.  Meagher,  162 
App.  Div.  752,  147  N.  Y.  Supp.  1087,  is  "on 
all  fours"  with  the  case  at  bar.     The  opin- 
ion is  short  and  to  the  point.    In  discussing 
the  question  the  court  said :     "The  plaintiff, 
while  standing  in  a  public  street  waiting 
for  a  surface  car,  was  struck  and  injured  by 
an  automobile  belohging  to  defendant  and 
driren  by  his  son,  a  young  man  twenty-four 
years  of  age.     This  son  was  pursuing  his 
studies  as  a  law  student,  and  lived  with  his 
father   as  a  member   of  his   familv.     The 
automobile  was  a  pleasure  vehicle  kept  by 
defendant   for  the  use  of  himself  and   his 
family.    His  son  was  privileged  to  use  it  for 
his  individual  purposes  whenever  he  so  dv 
sired.    It  was  customary  also  for  the  son  to 
act  as  chauffeur  of  the  car  when  it  was  used 
by  defendant  or  other  members  of  the  fam- 
ily.    On  the  occasion  of  the  accident,  the 
son  had  taken  the  car  out  for  a  pleasure 
drive,  accompanied  by  several  of  his  friends. 
Neither  defendant  nor  any  other  member  of 
his  family,  except  his  son,  was  in  the  par- 
ty.   It  is  evident  from  these  facts  that  when 
the  accident  happened  the  car  was  neither 
expressly  nor  constructively  in  the  use  or 
service  of  the  defendant,  and  that  in  driv- 
ing the  car  the  son  was  in  no  way  acting- 
as  defendant's  agent.     Under  these  circum- 
stances, we  hold  that  defendant  is  not  lia- 
ble for  his  son's  negligent  operation  of  the 
car.     The  principle  involved  has  been   ap- 
plied in  so  many  cases  that  the  citation  of 
but   a   few   will   suffice.     Tanzer   v.   Read, 
supra;     .     .     .     Cunningham  v.  Castle,  127 
App.  Div.  580,  111  N.  Y.  Supp.  1057 ;  Maher 
V.  Benedict,  123  App.  Div.  579,  108  N.  Y.  , 
Supp.   228.     The  judgment   and  order   ap- 
pealed from  should  be  reversed,  with  costs, 
and  the  complaint  dismissed,    with    costs. 
All  concur." 

In  Loehr  v.  Abell,  174  Mich.  590,  140  N. 
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W.  926,  it  was  held  that  a  father  is  not 
liable  for  the  negligence  of  his  minor  son 
when  using  the  automobile  with  the  father's 
permission,  but  for  his  own  pleasure;   the 
son  being  a  licensee  only.    In  Armstrong  v. 
Sellers,  182  Ala.  582,  62  So.  28,  it  was  held 
that  the  owner  of  an  automobile  who  habitu- 
ally consented  to  his  wife's  use  of  the  ma- 
chine is  not  liable,  in  the  absence  of  statute, 
to  one  run  down  by  the  machine,  which  was 
being  driven  by  a  third  person  who  had  the 
privilege  to  use  the  machine,  and  with  whom 
the  owner's  wife  was  riding.    In  Schumer  v. 
Register,  12  Ga.  App.  743,  78  S.  E.  731,  it 
was  held  that  no  cause  of  action  was  set 
forth  against  tlie  owner  of  an  automobile 
by  a  count  which  alleged  that  the  defendant, 
a   widow,    having  exclusive  control  of  her 
minor  daughter,  was  the  owner  of  an  auto- 
mobile, and  that  the  daughter  was  riding 
in  it,  having  authority  and  command  over 
its  movement,  and  that  it  was  being  driven 
by  a  third  party,  when  it  was  negligently 
run  into  the  plaintiff.    It  was  further  held 
that  this  count  would  set  forth  no  cause  of 
action  under  a  statute  making  every  person 
liable  for  the  torts  committed  by  his  child 
or  servant  by  his  conunand,  or  in  the  prose- 
cution of  his  business,  although  an  amend- 
ment of  the  count  alleged  that  the  automo- 
bile was  kept  for  the  comfort  and  pleasure 
of  the  owner's  familv,  who  were  authorized 
to  use  it  at  any  time  for  their  pleasure;  it 
being  held  that,  in  order  to  render  the  par- 
ent liable  under  such  statute,  the  child  must 
liave  been  engaged  in  his  parent's  business. 
In    McFarlane   v.    Winters,    47    Utah,   598, 
L.R.A.19] GD,  618,  155  Pac.  437,  where  all 
the  authorities  are  reviewed,  the  court,  in 
Kpcaking  of  the  rule  announced  by  the  Mis- 
^ouri  courts  of  appeals,  says:     "Such  a  doc- 
trine, in  the  ordinary  affairs  of  life,  would 
be  monstrous  to  say  the  least.     But,  if  it 
were  assumed  that  a  distinction  should  be 
made  between  automobiles  and  other  vehi- 
cles and  instrumentalities,  it  sliould  be  made 
by   the   legislature,   the  lawmaking  power, 
and  not  by  the  courts,  who  merely  declare 
the  law  as  they  find  it.     We,  however,  can 
conceive  neitJier  reason  nor  logic  in  attempt- 
ing to  make  such  a  distinction." 

in  Linville  v.  Xissen,  162  N.  C.  96,  77  S. 
E.  1096,  where  a  sou  about  twenty  years  old 
was  driving  with  three  of  his  friends  in  the 
car,  there  Was  evidence  that  the  car  was 
maintained  for  the  use  of  the  owner  and  his 
family.  There  the  court  held  that  the  trial 
judge  should  have  directed  a  nonsuit  as  to 
tlie  father,  for  the  reason  that  the  evidence 
*is  undisputed  that  the  son  at  the  time  of 
the  accident  was  not  engaged  in  any  business 
for  the  owner,  but  was  about  his  own  busi- 
ness or  pleasure,  and  no  jury  question  was 
raised  on  that  point.  This  is  one  of  the 
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many  cases  which  hold  as  a  matter  of  law 
that  the  father  is  not  liable.     In  comment- 
ing upon  the  latter  case,  the  University  of 
Missouri    Bulletin,    vol.    15,    No.    34,   Law 
Series  6,  December,  1914,  said:     "The  state- 
ment from  Doran  v.  Thomaen,  above  quoted, 
points  out  the  fallacy  of  the  Missouri  cases. 
The  creation  of  the  relation  of  master  and 
servant  should  not  be  based  upon  the  pur- 
pose which  the  parent  had  in  mind  in  buy- 
ing the  automobile  and  the  permissive  use 
by  a  member  of  his  family.    One  might  keep 
an  automobile  for  the  use  of  the  members  of 
a  club,  the  students  of  a  certain  school,  the 
residents  of  a  certain  town,  or  for  the  gen- 
eral public;  yet  who  will  say,  in  rase  he  per- 
mits such  persons  to  use  the  machine  and 
they  injure  a  third  party,  that  the  relation 
of  master  and  servant  existed,  and  that,  in 
using  the  automobile  for   one  of  the'  pur- 
poses for  which  it  was  bought,  the  clubman 
or  the  student,  or  a  member  of  the  general 
public,  was  in  the  business  of  the  owner, 
and  that  he  is  therefore  liable  for  their  acts. 
If  public  interest  demands  that  ownersliip. 
coupled  with  a  permissive  use  of  an  auto- 
mobile by  a  member  of  the  owner's  family, 
be  made*  a  basis  of  liability  for  injuries  to 
third  parties,  this  result  can  be  reached  oniy 
by   a  departure   from   the   established  law 
of  agency.    It  is  submitted  that  Sturgis,  J., 
was  right  in  holding  Hays  v.  Hogan,  ISO 
Mo.  App.  237,  166  S.  W\  1165,   in  conflict 
with  Walker  v.  Hannibal  &  St.  J.  R.  Co.  121 
Mo.   675,   24  L.R.A.   363,  42   Am.   St.  Rep. 
547,  26  S.  W.  360,  and  Garretzen  v.  Duenck 
el,  60  Mo.  104,  31  Am.  Rep.  405.     Suppose, 
however,  a  frail  son,  or  one   injuring  his 
health    by    too    zealous    an    application   to 
work:     His    affectionate,    though    wealthy, 
father  is  much  concerned.     He  buys  a  ma- 
chine, and  tells  his  son  to   use  it  in  the 
pursuit  of  health  and  pleasure.    While  thus 
pursuing,  the  son  pursues  and  runs  down 
the  plaintiff  instead.     If  these  facts  could 
be  proved,  a  not  unwilling  jury  might  find 
thai  the  son's  frolic  was  not  *a  frolic  of  his 
own,'  but  really  of  his  father's.     The  ques- 
tion is  whether  any  father  does  this.    It  is 
submitted  that  most  of  them  do  not.    Such 
an  idea  of  vicarious  enjoyment  is  far  too 
fanciful, — as  much  so  in  the  case  of  an  auto- 
mobile as  it  would  be,  for  instance,  if  the 
father  bought  a  pair  of  roller  skates  for  the 
son,  or  told  him  to  use  the  family  roller 
skates.    The  argument  might  as  well  be  ex- 
tended to  a  chauffeur  who  is  occasionally 
allowed  the  use  of  the  car  so  that  he  will  be 
more  satisfied  with  his  work,"  and  concludes 
the  discussion  with  the  remark:     "Let  not 
the  ancient  maxim  be  transformed  to  read: 
'Qui  facit  per  auto  facit  per  se.'** 

In  Case  and  Comment,  August  numl)er, 
1915,  at  page  220,  in  an  article  by  Joseph 
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T.  Winslow,  of  the  Massachusetts  Bar,  on 
the  subject  of  the  owner's  liability  for  in- 
jury occurring  while  the  automobile  is  be- 
ing used  by  members  of  his  family,  announ- 
ces the  general  rule  to  be  that  '*a  father 
annot   be   held   liable    for     the    negligent 
operation  of  his  car  by  his  son  merely  be- 
cause he  owned  the  car,  or  because  he  per- 
mitted  the   son   to   drive    it   whenever   he 
wished,  or  because  tlie  driver  was  his  son." 
And  after   reviewing  the  authorities   he 
<ays  in  the  summary'     (page    226) :       "It 
^eoms  that  where  a  child  acts  as  the  chauf- 
feur for  the  family,  of  a  car  kept  for  fam- 
ily purposes,  the  owner   will  generally   be 
held  liable  for  injuries  resulting  from  the 
iu>gligent  operation  of  the  car  by  the  child 
while  he  is  driving  it  for  other  members 
of  the  owner's  family  who  have  permission 
to  use  it.    It  appears,  however,  that  where 
a  child  or  a  member  of  tlie  owner's  family 
at  the  time  an  injury  occurs  is  driving  the 
car  for  his  or  her  own  purposes,  the  owner 
^vill  not  as  a  rule  be  liable,  although  the 
Mi6.souri  court  of  appeals  in  some  cases  has 
taken  the  view  that  a  parent  may  be  held 
liable  under  such  circumstances  if  the  car 
was  one  which  was  kept  for  general  family 
Use,  upon  the  theory  that  it  was  being  used 
by  the  owner's  agent  for  one  of  the  purposes 
for  which  it  was  kept  by  him.    In  case  the 
owner  of  a  car  kept  for  family  use  furnishes 
a  chauffeur   other   than  a  member   of   his 
family,  he  is  ordinarily  liable  for  an  injury 
occurring  while  the  chauffeur  is  driving  the 
car  under  orders  of  some  member  of  the  own- 
er's family." 

The  writer  concludes  by  stating  that  the 
cashes  decided  by  the  Alissouri  appellate 
courts,  are,  in  his  opinion,  unsound  upon 
principle,  and  unsupported  by  the  weight  of 
authority. 

After  a  careful  consideration  of  all  the 
authorities  cited,  we  have  reached  the  same 
conclusion,  and  hold  that  the  mere  owner- 
ship of  an  automobile  purchased  by  a  father 
for  the  use  and  pleasure  of  himself  and  fam- 
ily does  not  render  him  liable  in  damages  to 
a  third  person  for  injuries  sustained  there- 
U\  through  the  negligence  of  his  minor  son 
while  operating  tlie  same  on  a  public  high- 
^^ay  in  furtherance  of  his  own  business  or 
pleasure;  and  the  fact  that  he  had  the 
father's  special  or  general  permission  to  so 
use  the  car  is  wholly  immaterial. 

III.  It  is  next  insisted  by  the  counsel  for 
pUintiiT  that  the  ownership  of  the  car  by 
the  father,  and  that  it  was  being  driven 
I'V  his  son  at  the  time  of  the  injury  with 
the  former's  consent,  raise  a  presumption 
that  the  latter  was  acting  within  the  scope 
of  his  authority,  and  therefore  the  burden 
of  proof  rests  upop  the  father  to  show  the 
contrary.  The  vice  of  this  insistence  con- 
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sists  in  assuming  that  the  ownership  of  the 
car  by  the  father  and  his  consent  of  its  use 
by  the  son  constituted  the  latter  his  agent 
and  servant,  and  therefore  at  the  time  of  the 
injury  the  car  of  R.  S.  Hogan  was  being 
driven  by  his  servant,  J.  £.  Uogan.  That  is 
non  sequitur.  That  sequence  would  no  more 
follow  in  til  is  case  than  it  would  in  case  a 
member  of  this  court  should  lend  his  car  to 
a  friend  to  drive  to  Fulton,  and  while  en 
route  he  should  negligently  run  over  and 
injure  a  third  person.  In  both  cases  the 
agency  would  have  to  be  first  established, 
and  then,  and  not  until  then,  would  the  pre- 
sumption arise  that  the  son  or  friend  was 
acting  within  the  scope  of  his  authority, 
and  thereby  shift  the  burden  of  proof  upon 
the  father.  Guthrie  v.  Holmes,  —  Mo.  — , 
108  S.  W.  854. 

Moreover,  if  the  insistence  of  counsel  for 
plaintiff  is  correct,  then  the  court  would 
be  required  to  enforce  one  presumption  upon 
another ;  namely,  first,  that  the  Bon  was  the 
agent  of  the  father;  and,  second,  that  the 
agent  was  acting  within  the  scope  of  his 
authority.  This  is  never  done.  A  presump- 
tion must  be  based  upon  a  fact,  and  not 
upon  inference  or  upon  another  presumption. 
Yarnell  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co. 
113  Mo.  670,  18  L.R.A.  599,  21  S.  VV.  1,  4 
Am.  Neg.  Cas.  714;  Bigelow  v.  Metropolitan 
Street  R.  Co.  48  Mo.  App.  367;  vState  v. 
Lackland,  136  Mo.  26,  37  8.  W.  812;  Glick 
v.  Kansas  City,  Ft.  S.  d:;  M.  R.  Co.  57  Mo. 
App.  97. 

The  same  rule  governs  expert  opinions. 
It  is  not  proper  to  predicate  an  expert  opin- 
ion upon  another.  They  must  be  basefl  ei- 
ther upon  the  facts,  or  facts  assumed  to  be 
true  stated  in  the  hypothetical  question. 
^McAnany  v.  Henrici,  238  Mo.  103,  141  S.  VV. 
633.  The  points  so  far  decided  affect  R.  S. 
Hogan,  the  father  alone,  but  the  remaining 
questions  are  common  to  both  defendants. 

IV.  Counsel  for  defendants  contend  that 
§§  8  and  9  of  the  Act  of  1911  (Laws  1911, 
p.  322),  requiring  the  operator  of  an  auto- 
mobile upon  a  public  highway  to  stop  the 
same  when  signaled  to  so  do  by  a  driver  of 
a  team  of  horses,  etc.,  and  to  exercise  the 
highest  degree  of  care,  etc.,  are  unconstitu- 
tional, null,  and  void.  This  contention  is 
not  well  founded.  This  court  in  the  ease  of 
State  V.  Swagerty,  203  Mo.  517,  10  L.R.A. 
(N.S.)  601,  102  S.  W.  483,  120  Am.  St.  Rep. 
671,  11  Ann.  Cas.  725,  held  the  Act  of  1903, 
approved  March  23,  1903  (Laws  1903,  p. 
162),  which,  for  the  purposes  of  this  case, 
is  practically  the  same  as  the  Act  of  1911, 
constitutional.  That  case  had  received  the 
approval  of  this  court  in  the  cases  of  St. 
Louis  V.  Hammond,  —  Mo.  — ,  199  S.  W. 
411,  and  Roper  v.  Greenspon,  —  Mo.  — ,  198 
S.  W.  1107,  both  decided  at  the  present  term 
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of  this  court,  the  latter  in  hanc,  neither  of 
which  have  yet  been  officially  reported.  We 
tlierefore  rule  this  contention  against  the  de- 
fendants. 

V.  Counsel  for  defendants  insist  that  the 
order  of  the  trial  court  granting  the  new 
trial  was  proper  for  the  reason  that  the  ver- 
dict of  the  jury  was  so  indefinite  and  uncer- 
tain that  a  valid  judgment  could  not  be  ren- 
dered thereon.  The  following  is  a  copy  of 
the  verdict;  '^We,  the  jury,  find  the  issues 
in  favor  of  the  plaintiff  and  against  both 
defendants,  J.  E.  Hogan  and  R.  S.  Hogan, 
and  assess  her  damages  at  the  sum  of  $6,500, 
Six  Thousand  $5.00  Dollars." 

In.  support  of  the  verdict  six  of  the  jurors 
filed  ailidavits  stating  that  the  amount  of 
the  verdict  agreed  upon  by  the  jury  was  for 
the  sum  of  $6,500. 

That  such  affidavits  are  competent  is  no 
longer  an  open  question  in  this  state.  State 
V.  Underwood,  57  Mo.  40,  loc.  cit.  52,  1  Am. 
Crim.  Rep.  251 ;  State  v.  Rush,  95  Mo.  199, 
loc.  cit.  206,  8  S.  W.  221;  Devoy  v.  St. 
Louis  Transit  Co.  192  Mo.  197,  loc.  cit.  218, 
219,  91  S.  W.  140.  The  reports  of  other 
courts  are  also  rich  with  such  rulings. 
Hamburg-Bremen  F.  Ins.  Co.  v.  Pelzer  Mfg. 
Co.  22  C.  C.  A.  283,  42  U.  S.  App.  123,  76 
Fed.  481;  Capen  v.  Stoughton,  16  Gray,  364; 
West  V.  Bank  of  Americus,  63  Ga.  230; 
Heinkin  v.  Barbrey,  40  Ga.  loc.  cit.  252 ;  Mat- 
tox  V.  United  States,  146  U.  S.  loc.  cit.  148, 
36  L.  ed.  920,  13  Sup.  Ct.  Rep.  50;  Davis  v. 
Huber  Mfg.  Co.  119  Iowa,  56,  93  N.  W.  78; 
Jackson  ex  dem.  Noah  v.  Dickenson,  15 
Johns.  300,  8  Am.  Dec.  236;  Peters  v. 
Fogarty,  55  N.  J.  L.  386,  26  Atl.  855; 
Dalrymple  v.  Williams,  63  N.  Y.  361,  20 
Am.  Rep.  544;  Wolfgram  v.  Schoepke,  123 
Wis.  19,  100  K  W.  1054,  3  Ann.  Cas.  398. 

When  we  read  the  verdict  in  this  case  in 
the  light  of  the  affidavits  filed,  there  can 
be  no  reasonable  doubt  but  that  the  jury 
agreed  upon  the  sum  of  $6,500  as  the 
amount  thereof.  This  is  also  manifest  from 
the  figures  $6,500,  the  first  sum  stated  there- 
in, but  when  the  attempt  was  thereafter 
made  to  state  the  amount  in  words,  the 
scrivener  wrote  the  words  "Six  Thousand," 
and  for  some  reason  undisclosed  added 
"$5.00  Dollars,"  thereby  making  the  entire 
verdict  as  to  the  amount  read,  ''at  the  sum 
of  $6,500,  Six  Thousand  $5.00  Dollars."  It 
is  perfectly  clear  from  the  face  of  the  entire 
record,  that  is,  the  petition,  answer,  evi- 
dence, verdict,  and  affidavits  filed,  that 
through  inadvertence  the  scrivener  placed 
the  punctuation  point  before  instead  of 
after  the  last  two  naughts  found  in  the  ver- 
dict. Had  it  been  placed  after  them  in- 
stead of  before,  both  statements  of  the 
amount  would  have  corresponded,  and  this 
question  would  not  have  been  here;  but  as  it 
L.R.A.1918C. 


stands,  it  contradicts  the  remainder  of  the 
verdict  and  the  affidavits,  but  if  transposed 
the  entire  verdict  becomes  harmonious  and 
in  keeping  with  the  record,  as  before  stated. 
This  view  of  the  verdict  was  taken  by  th& 
court  of  appeals  in  the  case  of  Gurley  v. 
O'Dwyer,  61  Mo.  App.  348.  In  that  case  the 
suit  was  on  a  promissory  note  for  $103.70, 
and  the  jury  returned  the  following  verdict: 
"We,  the  jurors,  do  find  a  verdict  in  favor 
of  the  plaintiff  for  $1.12,  16-100." 

The  court  rendered  judgment  therein  for 
the  sum  of  $112.16.  Thereupon  the  defend- 
ant moved  the  court  set  aside  verdict  and 
judgment,  and  enter  judgment  on  the  ver- 
dict for  $1.12  and  16-100,  according  to  the 
literal  finding  of  the  jury,  which  it  was  con- 
tended was  a  perfect  verdict  for  $1.12  i?ioo> 
and  therefore  the  court  had  no  authority  to 
change  it  to  $112.16.  In  passing  upon  that 
question,  the  St.  Louis  court  of  appeals 
said:  "Touching  the  second  complaint,  we 
see  no  reason  why  an  inaccurate  punctuation 
should  destroy  a  verdict  which  is  responsive 
to  the  issues  any  more  than  inaccurate 
grammar  or  spelling,  so  long  as  the  meaning 
of  the  verdict  is  perfectly  clear  in  the  light 
of  surrounding  circumstances.  In  State  v. 
Mc^amara,  100  Mo.  100,  13  S.  W.  938,  the 
jury  in  their  verdict  assessed  the  defend- 
ant's punishment  to  two  years  in  the  'Per- 
tentiary.*  In  Snyder  v.  United  States,  112 
U.  S.  216,  28  L.  ed.  697,  6  Sup.  Ct.  Rep. 
118,  the  jury  made  a  still  greater  blunder 
in  spelling.  Both  Supreme  Courts  held  that 
the  meaning  was  perfectly  plain,  and  that 
the  verdict  was  good.  In  the  case  at  bar 
there  was  no  pretense  that  anything  was 
paid  on  the  note.  The  only  defense  inter- 
posed was  non  est  factum.  As  the  verdict 
for  the  jury  was  for  the  note  with  interest^ 
and  as  that  is  the  only  verdict  w^hich  they 
could  have  rendered  in  conformity  with  tho 
evidence,  provided  they  found  for  the  plain- 
tiff at  all,  the  court  did  not  err  in  entering 
the  verdict  according  to  the  obvious  intent 
of  the  jury,  and  rejecting  the  literal  reading 
or  erroneous  punctuation.  Besides  this,  we 
are  bound  to  assume,  in  support  of  the  ac- 
tion of  the  court,  that  the  verdict  was  read 
to  the  jury,  as  is  universally  done,  and  that 
they  assented  to  it  as  a  verdict  for  $112.16. 
We  have  never  heard  of  a  jury  going  do^vn 
to  fractions  of  a  cent  in  their  calculation 
of  damages.  Section  2100  of  the  Revised 
Statutes  of  1889  provides  that  errors  not 
affecting  substantial  rights  of  the  adverse 
parties  shall  be  disregarded." 

And  w^e  fully  agree  with  the  court  of  ap- 
peals in  saying  there  is  no  reason  why  an  in* 
accuracy  in  punctuation  should  destroy  a 
verdict  which  is  responsive  to  the  issues  any 
more  than  inaccuracy  in  grammar  or  spell- 
ing, 80  long  as  the  meaning  of  the  verdict 
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is  perfectly  clear  in  the  light  of  the  sur- 
rounding facts  and  circumstances.  No  one 
can  read  this  verdict  in  the  light  of  the 
facts  and  circumstances  disclosed  by  this 
record  and  reach  any  other  conclusion  than 
that  it  was  the  intention  of  the  jury  to  find, 
and  it  did  find,  for  the  plaintiff  in  the  sum 
of  $6,500.  This  point  is  ruled  against  de- 
fendants. 

VI.  It  was  finally  insisted  that  the  court 
properly  granted  a  new  trial  because  the 
verdict  was  excessive.  We  have  carefully 
examined  the  evidence  upon  this  point  and 
are  of  the  opinion  that  this  insistence  is 
not  well  grounded.  Whilst  it  is  true  the 
evidence  shows  the  deceased  was  fifty-seven 


years  old,  with  one  leg  off  6  inches  below  the 
knee,  and  one  arm  was  somewhat  smaller 
than  the  other,  yet  it  further  shows  tliat  he 
supported  himself  and  family,  composed  of 
his  wife  and  eight  children.  Under  that 
evidence,  we  are  unable  to  say  the  verdict, 
was  excessive. 

W^e  are  therefore  of  the  opinion  tha^t  the 
judgment  of  the  Circuit  Court  as  to  R.  S. 
Hogan  should  be  affirmed,  and  reversed  and 
remanded  as  to  J.  E.  Hogan,  with  direction 
for  the  court  to  reinstate  the  judgment  on 
the  verdict  as  to  him. 

All  concur  except  Bond,  J.,  absent. 
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ALLEN  G.  FISHER 

V. 

DELIA  O'HANLON  et  aL 

and 

JAMES  ROWAN,  Appt. 

(93  Neb.  529,  141  N.  W.  157.) 

Bills  and  notes  —  mortgage  secnrlty  — 
option  as  to  payment  —  nei<otlablllty. 

1.  Where  a  promissory  note  negotiable  in 
form,  by  which  the  maker  promises  to  pay 
a  certain  sum  in  money  at  a  certain  speci- 
fied time,  is  made,  and  the  note  is  secured 
by  a  mortgage,  the  reservation  in  the  mort- 
gage of  an  option  on  the  part  of  the  mort- 
gagor to  pay  a  part  of  the  amount  due  at 
any  time  he  may  elect  before  maturity  docs 
not  destroy  the  negotiability  of  the  note 
secured  by  the  mortgage. 

/'or  other  cases,  see  BiUs  amd  Notes,  I,  d,  2, 
in  IHg.  1-52  N.  S. 

Same  —  holder  in  due  course. 

2.  A  holder  of  a  negotiable  promissory 
note  "in  due  course  is  a  holder  who  has 
taken  the  instrument  under  the  following 
conditions:  (1)  That  it  is  complete  and 
regular  upon  i^  face.  (2)  That  he  became 
the  holder  of  it  before  it  was  overdue,  and 
without  notice  that  it  had  been  previously 
dishonored,  if  such  was  the  fact.  (3)  That 
he  took  it  in  good  faith  and  for  value.  (4) 
That  at  the  time  it  waa  negotiated  to  him 
be  had  no  notice  of  any  infirmity  in  the 
instrument  or  defect  in  the  title  of  the  per- 
son Negotiating  it."  Comp.  Stat.  1911,  chap. 
41,  §  62. 

For  other  caeeSy  see  Bills  and  Notes,  V,  6, 
in  IHg.  1-62  N,  8. 

Headnotes  by  Reese,  Ch.  J. 

Note.  —  As  to  garnishment  of  debt  evi- 
denced by  negotiable  paper,  see  annotation 
following  this  case,  post,  731. 

Generally  as  to  provision  in  bill  or  note 
accelerating  maturity  as  affecting  negotia- 
bility,  see  note  to  Kennedy  v.  ^roderick, 
LR.A.1915B,  472. 
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Garnishment  —  money  due  on  note. 

3.  The  indebtedness  of  the  maker  upon  a 
promissory  note,  before  its  maturity,  is  not 
the  subject  of  attachment.  His  obligation 
is  not  to  the  payee  named  in  the  note,  but  to 
the  holder,  whoever  he  may  be. 
For  other  cases^  see  Qamishment,  I.  c,  1,  in 

Dig.  1-52  N.  8. 

(April  17,  1913.) 

APPEAL  by  defendant  Rowan  from  a 
judgment  of  the  District  Court  for 
Dawes  County  in  plaintiff's  favor  in  a  pro- 
ceeding to  collect  a  claim  against  Delia 
O'Hanlon  by  garnishment  of  the  amount 
alleged  to  be  due  her  on  a  promissory 'note. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Albert  \V.  Crites,  for  appellant: 

To  subject  such  property  to  attachment, 
it  must  be  within  the  jurisdiction  of  the 
court. 

American  Cent.  Ins.  Co.  v.  Hettler,  37 
Neb.  849,  40  Am.  St.  Rep.  522,  66  N.  W. 
711;  Edney  v.  Willis,  23  Neb.  63,  36  N.  W. 
300;  Reimers  v.  Seatco  Mfg.  Co.  30  L.R.A. 
364,  17  C.  C.  A.  228,  37  U.  S.  App.  426,  70 
Fed.  673;  Heard  v.  Dubuque  County  Rank, 
8  Neb.  10,  30  Am.  Rep.  811;  Stark  v.  Olsen, 
44  Neb.  654,  63  N.  W.  37;  Cook  v.  Satter- 
lee,  6  Cow.  10^.,  16  Am.  Dec.  432;  Dobbins 
V.  Oborman,  17  Neb.  163,  22  N.  W.  356; 
Cliarlton  v.  Reed,  61  Iowa,  166,  47  Am. 
Rep.  808,  16  N.  W.  64;  Frost  v.  Fisher,  13 
Colo.  App.  322,  58  Pac.  872 ;  Clark  v.  Skeen, 
61  Kan.  526,  49  L.R.A.  190,  78  Am.  St.  Rep. 
337,  60  Pac.  327;  Wilson  v.  Campbell,  110 
Mich.  580,  35  L.R.A.  544,  68  N.  W.  278.: 
Chicago  R.  Equipment  Co.  v.  Mercliants' 
Nat.  Bank,  136  U.  S.  208,  34  L.  ed.  349,  10 
'Sup.  Ct.  Rep.  999;  First  Nat.  Bank  v.  But- 
tery, 17  N.  D.  326,  16  L.R.A.(N.S.)  878, 
116  N.  W.  341,  17  Ann.  Cas.  62;  National 
Bank  v.  Kenney,  98  Tex.  293,  83  S.  W.  368; 
*  Farmer  v.  Bank  of  Graettinger,  130  Iowa» 
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469,  107  N.  W.  170  J  First  Nat.  Bank  v. 
Skeen.  101  Mo.  689,  11  L.R.A.  748,  14  S. 
W.  732;  Pemberton  v.  Hoosier,  1  Kan.  108; 
Capron  v.  Capron,  44  Vt.  410;  Smith  v. 
Ellis,  29  Me.  422;  Protection  Ins.  Co.  t. 
Bill,  31  Conn.  534;  Riker  v.  Sprague  Mfg. 
Co.  14  R.  I.  402,  51  Am.  Rep.  413;  White 
V.  Smith,  77  111.  351,  20  Am.  Rep.  251; 
Story,  Promissory  Notes,  §  29;  Goshen  & 
M.  Turnp.  Road  v.  Hurtin,  9  Johns.  217, 
6  Am.  Dec.  273. 

Messrs.  William  D.  Klmcr,  Andrew  M. 
Moprissey,  and  William  P.  Rooney,  for 
appellee : 

The  note  was  in  Chadron  with  the  mort- 
gage when  garnishment  was  served  on  the 
debtor,  also  residing  there;  hence  the  debt 
might  he  attached  by  garnishment. 

Campbell  v.  Nesbitt,  7  Neb.  303. 

The  garnisliment  and  judgment  having 
created  an  asj*ignnient  of  the  note  and  mort- 
gage, Rov/an  was  charged  with  a  duty  to 
examine  the  records,  and  this  county  court 
judgment  amounting  to  and  being  an  assign- 
ment, the  plaintiff  was  entitled  to  record 
the  evidence  of  this  assignment. 

Ames  V.  Miller,  65  Neb.  208,  91  N.  W. 
250;  Rice  v.  Winters,  45  Neb.  532,  63  N. 
W.  830;  Stewart  v.  Walker,  80  Neb.  68,  127 
Am.  St.  Rep.  747,  113  N.  W.  814. 

The  note  was  not  negotiable  by  delivery. 

Ledorer  v.  Union  Sav.  Bank,  52  Neb.  137, 
71  N.  W.  954;  Rumery  v.  Loy,  61  Neb.  755, 
86  N.  W.  478;  Roblee  v.  Union  Stock  Yards 
Nat.  Bank,  69  Neb.  184,  95  N.  W.  61. 

This  court  has  held  such  note  not  to  be 
negotiable. 

Allen  V.  Dunn,  71  Neb.  832,  99  N.  W.  680; 
Oarnett  v.  Meyers,  65  Neb.  287,  91  N.  W. 
400,  94  N.  W.  803 ;  Consterdine  v.  IMoore,  65 
Neb.  299,  101  Am.  St.  Rep.  620,  91  N.  W. 
399,  96  N.  W.  1021;  Roblee  v.  Union  Stock 
Yards  Nat.  Bank,  69  Neb.  183,  95  N.  W.  61 ; 
Iowa  Nat.  Bank  v.  Carter,  144  Iowa,  715, 
123  N.  W.  237. 

Mr.  Allen  G.  Fislier  also  for  appellee. 

Reese,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  the  9th  day  of  November,  1908,  Henry 
Hern  and  Maria  Hern  executed  their  prom- 
issory note  to  Delia  O'Hanlon  for  the  sum 
of  $500,  due  five  years  after  date,  with  in- 
terest from  date  at  the  rate  of  6  per  cent 
per  annum.  The  note  is  negotiable  in  form  ;* 
and,  so  far  as  the  note  itself  upon  its  face 
is  concerned,  it  is  conceded  to  be  negotia- 
ble. However,  it  was  secured  by  a  mort- 
gage, which  contains  a  stipulation  that  "the 
said  Henrv  Hem  and  Maria  Hern  to  have 
the  privilege  of  pajang  the  sum  of  $25  or 
$50  at  any  time  during  the  five  years  on 
account  of  said  principal  sum."  Otherwise 
the  reference  to  the  note  is  in  the  usual 
L.R.A.1918C. 


form.  The  note,  as  appears  upon  its  face, 
matures  November  9,  1913.  Sometime  prior 
to  the  12th  day  of  November,  1908,  plain- 
tiff commenced  suit  against  Mrs.  Delia 
O'Hanlon  in  the  county  court  of  Dawes 
county.  On  the  7th  day  of  December,  190S, 
the  sheriff  of  the  county  made  a  return  to 
the  county  court  of  summons  and  writ  of 
attachment  and  garnishment,  "from  which 
the  court  finds  that  due  and  legal  service 
of  each  of  said  writs  has  been  made  on  No- 
vember 23,  1908,  by  delivery  to  defendant  in 
person  in  said  county  of  true  and  certified 
copy  of  each  writ,  together  with  all  in- 
dorsements thereon,"  and  on  said  date 
Henry  Hern  and  various  banks  "have  each 
been  attached  as  garnishee  and  their  fees 
paid,  and  that  thereby  there  was  attached 
on  said  date  a  certain  note  and  mortgage 
dated  November  9,  1998,  payable  five  years 
after  date,  from  Henry  Hern  to  defendant," 
the  same  being  the  note  and  mortgage 
above  herein  referred  to.  The  answer  of 
the  garnishee  was  taken,  and  upon  the  re- 
quest of  plaintiff  the  cause  was  set  down  for 
trial  upon  the  calendar  for  December  12, 
1908,  at  9  o'clock  a.  m.,  to  which  date  the 
cause  was  continued.  On  that  day  the 
cause  was  tried  in  the  absence  of  an  appear- 
ance by  defendant.  The  court  found  due 
and  legal  service  of  summons  and  writ  of 
attachment  had  been  made  and  rendered 
judgment  against  defendant  in  favor  of 
plaintiff  for  $750.  Hem  was  ordered  to 
pay  the  money  due  upon  the  note  into  court 
as  it  matured.  The  defendant  waa  ordered 
to  surrender  the  note  and  mortgage  to  the 
sheriff  or  the  court,  with  order  of  sale  of 
the  attached  property.  The  defendant  was 
"forbidden  to  receive,  receipt  for,  or  col- 
lect" any  of  the  money  due  thereon,  and  the 
garnishee  "forbidden  to  pay  any  portion  of 
the  debt"  to  "any  person  except  into  court 
or  its  officer."  The  above  reference  to  the 
proceedings  is  taken  from  a  partial  tran- 
script of  the  proceedings  filed  in  the  office 
of  the  county  clerk  of  Dawes  county,  which 
was  offered  in  evidence  on  the  trial  of  this 
cause  in  the  district  court.  No  formal  tran- 
script of  the  judgment  was  offered.  The 
possession  of  neither  the  note  nor  mortgage 
was  ever  obtained  under  the  garnishment 
proceedings,  nor  was  either  sold  under  any 
order  of  sale.  Plaintiff  brought  this  suit  in 
the  district  court  to  foreclose  the  mortga^^e, 
alleging  substantially  the  foregoing  fact?, 
and  making  Henry  Hern,  Maria  Hern,  Mrs. 
0*Hanlon,  Mrs.  Jackson,  and  James  Rowan 
defendants.  Rowan  filed  his  answer  with 
a  cross  petition,  alleging  his  ownership  of 
the  note  and  mortgage,  their  transfer  to 
him  in  due  course  of  trade  before  maturity, 
the  failure  to  pay  interest  due,  and  seeking,' 
a  foreclosure  thereof.     Mrs.  0*Hanlon  ani 
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Mrs.  JacktKHi  failed  to  answer.  A  decree 
was  entered  with  findings  in  favor  of  plain- 
tid',  declaring  the  note  due  by  reason  of  the 
failure  to  pay  interest,  and  ordering  the 
foreclosure  in  favor  of  plaintiff.  Defend- 
ant Rowan  appeals. 

It  appears  that  Mrs.  O'Hanlon  and  Mrs. 
Jackson  are  sisters,  both  well  along  in 
vears,  and  neither  familiar  with  the  cus- 
toms  of  trade  and  commerce.  Mrs,  Jackson 
was  possessed  of  some  means.  Mrs.  O'Han- 
lon was  practically  destitute,  with  the  ex- 
ception of  the  160  acres  of  land  in  Dawes 
county,  which  had  come  to  her  by  inher- 
itance. It  had  been  necessary  for  her  to 
make  a  number  of  trips  from  her  home  in 
Chicago,  Illinois,  to  Chadron;  and,  in  or- 
der to  do  so,  she  borrowed  the  necessary 
money  to  pay  her  expenses  from  Mrs.  Jack- 
son until  the  indebtedness  amounted  to  $525. 
Soon  after  receiving  the  note  and  mortgage 
from  Hern,  and  on  the  25th  day  of  Novem- 
ber, 1908,  she  executed  an  assignment  of  the 
note  and  mortgage  to  Mrs.  Jackson,  au>l 
caused  them  to  be  sent  to  her  by  mail  to 
Beaver  Dam,  Wisconsin,  where  Mrs.  Jack- 
son resided.  Soon  thereafter  they  met,  and 
Mrs.  O'Hanlon  paid  Mrs.  Jackson  the  $25  re- 
maining due,  thus  satisfying  her  obligation 
to  Mrs.  Jackson.  At  a  later  date,  alleged 
to  be  on  or  about  the  22d  day  of  October, 
1909,  Rowan  purchased  the  note  and  mort- 
gage from  Mrs.  Jackson,  the  evidence  show- 
ing that  he  paid  the  sum  of  $500  in  money 
therefor.  The  depositions  of  Mrs.  O'Hanlon, 
Mrs.  Jackson,  and  Mr.  Rowan  were  taken 
at  Chicago.  Mrs.  O'Hanlon  testified  to  the 
transfer  of  the  note  and  mortgage  to  Mrs. 
Jackson,  the  time  and  consideration,  the 
indebtedness  to  Mrs.  Jackson,  and  the  sub- 
sequent payment  of  the  $25  remaining  due. 
These  facts  were  tcstifed  to  by  Mrs.  Jack- 
son, and  that  ih^  note  and  mortgage  were 
received  by  mail  and  accepted  by  her  as 
payment  on  the  $525  debt  due  from  Mrs.  O'- 
Hanlon, and  that  at  the  time  of  the  accept- 
ance of  the  note  and  mortgage  and  the  final 
satisfaction  of  the  balance  due  her  and  can- 
celation of  the  indebtedness  she  had  no 
knowledge  or  information  that  any  eflTort  had 
been  made  b'y  plaintiff  to  reach  the  debt  and 
the  note  and  mortgage  by  attachment  or 
other  process.  She  also  testified  to  their 
sale  to  Rowan  and  the  receipt  of  the  sum 
of  $500  in  money  therefor.  Mr.  Rowan 
testified  to  the  payment  of  the  money  and 
the  receipt  of  the  note  and  mortgage  in- 
dorsed by  Mrs.  O'Hanlon  and  Mrs.  Jackson 
without  any  knowledge  or  information  of 
the  attachment   proceedings. 

As  the  note  is  not  yet  due,  according  to 
its  terms,  there  is  no  doubt  that  what  was 
done  in  the  way  of  its  transfer  was  before 
maturity.  But  it  is  contended  by  plain- 
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tiff  that  the  claujse  in  the  mortgAge  giving 
the  makers  of  the  note  the  option  of  pay- 
ing sums  of  $25  and  $50  on  the  debt  at  any 
time  they  might  desire  to  do  so  destroyed 
the  negotiability  of  the  note,  and  rendered 
it  non-negotiable  under  the  rule  that  the 
note  and  mortgage,  considered  together, 
constituted  the  contract.  If  the  provision 
in  the  mortgage  rendered  the  note  non-ne- 
gotiable, it  may  be  conceded  that,  so  long 
as  it  remained  in  the  hands  of  the  attach- 
ment defendant,  the  debt  was  liable  to  at- 
tachment process.  If  the  note  was  negoti- 
able and  passed  into  the  hands  of  innocent 
purchasers  for  value  before  maturity,  the 
purchaser  would  be  protected.  We  are  not 
aware  that  this  identical  question  has  been 
decided  by  this  court.  We  are  therefore 
required  to  consult  the  decisions  of  other 
courts  of  last  resort,  for  we  find  nothing  in 
the  statute  of  this  state  settling  Uie 
question. 

In  Bowie  v.  Hume,  13  App.  D.  C.  286,  a 
negotiable  promissory  note  was  executed 
by  the  makers,  and  at  the  foot  of  the  in- 
strument and  below  the  signatures  were  the 
words,  "With  privilege  of  paying  all  or  any 
portion  any  time  before  maturity,"  signed 
bv  the  makers.  It  was  held  that  this  did 
not  affect  the  negotiability  of  the  note.  See 
also  Louisville  Bkg.  Co.  v.  Gray,  123  Ala. 
251,  82  Am.  St.  Rep.  120,  26  So.  205,  where 
the  same  rule  in  principle  is  applied,  and 
Louisville  Bkg.  Co.  v.  Howard,  123  Ala.  380, 
82  Am.  St.  Rep.  126,  26  So.  207.  In  Inde- 
pendent  School  Dist.  v.  Hall,  113  U.  S.  135, 
28  L.  ed.  954,  5  Sup.  Ct.  Rep.  371,  the  school 
district  had  issued  its  negotiable  bond  un-  ' 
der  the  provision  of  a  statute  which  declared 
that  the  instrument  should  be  "payable 
at  the  pleasure  of  the  district  at  any  time 
before  due,"  and  it  was  held  that  this  did 
not  destroy  the  negotiability  of  the  bond, 
that  it  created  only  an  option  of  the  maker 
to  pay  before  maturity,  but  that  the  holder 
could  not  exact  payment  until  the  day  of 
maturity  had  passed.  In  Mattiaon  v. 
Marks,  31  Mich.  421,  18  Am.  Rep.  197,  it 
was  held  that  a  promissory  note  by  which 
the  maker  agreed  to  pay  a  certain  sum  "on 
or  before'*  a  day  named  was  a  negotiable 
instrument;  the  words  "on  or  before"  only 
ga\'e  the  maker  the  option  before  the  date 
of  maturity,  but  conferred  upon  the  holder 
no  right  to  enforce  payment  before  that 
time.  See  also  §  4,  chap.  41,  Comp.  Stat. 
1911.  In  Cunningham  v.  McDonald,  98  Tex 
316,  83  S.  W.  372,  it  was  held  that  "a  "prom- 
issory note  is  not  rendered  non-negotiabl» 
by  the  fact  that  the  maker,  promising  to 
pay  by  a  day  certain,  reserves  to  himself 
by  its  terms  the  right  to  pay  sooner."  In 
Leader  v.  Plante,  96  Me.  330,  85  Am.  St. 
Rep.  415,  50  Atl.  54,  a  promissory  note  wa* 
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made  payable  "within  one  year  after  date," 
and  it  was  held  to  be  negotiable.  Tlie  op- 
tion to  pay  did  not  destroy  its  negotiability. 
The  authorities  are  not  entirely  harmoni- 
ous upon  the  question  of  what  recitals  in 
a  note  render  it  non-negotiable.  But  we 
have  found  no  case  where  it  is  directly  held 
that  the  reservation  of  a  mere  option  on 
the  part  of  the  maker  of  an  otherwise  ne- 
gotiable note  or  bond  to  pay  a  part  of  the 
debt  before  maturity,  the  exact  time  for  ma- 
turity being  fixed,  destroys  the  negotiabil- 
ity of  the  note.  In  so  far  as  the  time  when 
the  payee  may  demand  and  enforce  payment, 
this  note,  even  with  the  stipulation  of  the 
mortgage  included  as  a  part  of  it,  complies 
strictly  with  the  requirements  of  §  1,  chap. 
41,  Comp.  Stat.  1911,  known  as  the  "Nego- 
tiable Instruments  Law."  The  case  of  Camp- 
bell V.  Nesbitt,  7  Neb.  300,  is  relied  upon  by 
plaintiff  as  sustaining  his  view  of  the  riglit 
to  attach  the  debt  in  question,  but  it  gives 
us  no  real  light  upon  the  question  as  the 
note  in  that  case  became  due  on  the  10th 
day  of  March,  1872,  and  was  attached  in 
1874,  long  after  its  maturity,  and  while 
yet  in  the  hands  of  the  payee,  who  did  not 
transfer  it  until  in  November,  1874,  and^ 
after  judgment  had  been  rendered  against 
the  garnishee.  The  note  was  clearly  dis- 
honored, and  had  lost  its  negotiable  quality 
at  the  time  of  its  transfer  to  plaintiflT  Camp- 
bell. Without  pursuing  this  subject  fur- 
ther, we  hold  that  the  reservation  of  the 
option  in  the  mortgage  did  not  destroy  the 
nf^gotiability  of  the  note. 

As  to  the  defendant  Rowan  being  a  bona 
fide  holder  for  value  before  maturity,  the 
evidence  is  all  one  way.  Whether  true  or 
false,  he  testified  that  he  made  the  purchase 
without  any  knowledge  of  the  attachment 
proceedings,  in  good  faith,  and  paid  the 
sum  of  $500,  the  face  of  the  note,  in  money. 
He  is  supported  in  this  by  Mrs.  Jackson, 
who  testified  that  he  paid  her  the  money, 
and  that  she  indorsed  and  delivered  the 
note  to  him.  It  is  provided  by  §  52,  chap. 
41,  Comp.  Stat.  1911,  that  a  holder  in  due 
course  is  one  who  has  taken  the  instru- 
ment under  the  conditions  that  it  is  com- 
plete and  regular  upon  its  face;  that  he 
became  the  holder  before  it  was  overdue, 
and  without  notice  of  any  previous  dishon- 
or, if  such  was  the  fact;  that  he  took  it 
in  good  faith  and  for  value,  and  without 
notice  of  any  infirmity  in  the  instrument 
or  defect  in  the  title  of  the  person  nego- 
tiating it.  So  far  as  is  shown  by  the  ev- 
idence, he  appears  to  have  come  within  the 
provisions  of  this  section.  It  is  true  that 
he  had  never  seen  the  land,  and  knew  little 
or  nothing  about  its  quality  or  the  condi- 
tion of  the  title,  except  what  information 
he  had  obtained  from  the  indorsers  with 
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whom  he  had  been  acquainted  for  many 
years;  and  it  would  be  quite  natural  for 
one  of  his  want  of  experience  in  commercial 
affairs  to  rely  upon  their  fairness,  and  to 
presume  that  160  acres  of  Nebraska  land 
would  be  sufficient  security  for  $500. 

The  note  being  negotiable,  and  its  pos- 
session and  custody  not  having  been  ob- 
tained under  the  attachment  and  garnish- 
ment proceedings,  the  question  arises  as 
to  what  rights,  if  any,  plaintiff  acquired 
by  his  action.  In  Gregory  v.  Higgins,  10 
Cal.  339,  in  an  opinion  by  Judge  Field,  it 
is  said:  "The  indebtedness  of  the  garnishee 
was  upon  a  promissory  note,  which  did  not 
mature  for  several  months  thereafter. 
From  the  very  nature  of  a  promissory  note, 
it  is  evident  that,  before  its  maturity,  the 
indebtedness  of  the  maker  thereon  cannot 
be  the  subject  of  attachment.  His  obliga- 
tion is  not  to  the  payee  named  in  the  note, 
but  to  the  holder,  whoever  he  mav  be. 
From  its  negotiability  it  may  often  pa*s 
into  the  possession  of  parties  entire  stran- 
gers to  the  maker,  and,  even  if  held  by  the 
defendant  at  the  time  of  garnishment,  it 
does  not  follow  that  it  would  be  in  his 
hands  at  its  maturity,  and,  if  transferred 
before  maturity  to  a  bona  fide  holder,  it 
could  be  enforced,  even  if  paid  upon  the 
attachment.  McMillan  v.  Richiirds,  9  Cal. 
418,  70  Am.  Dec.  655;  Sheets  v.  Culver.  14 
La.  452,  33  Am.  Dec.  593.  It  follows  that 
the  notice  served  upon  Marshall  previous 
to  the  maturity  of  his  note  did  not  operate 
as  a  garnishment  of  the  amount  in  his 
hands.  Nor  would  the  notice  served  sub- 
sequent to  the  maturity  have  any  greatei 
effect  unless  the  note  was,  at  the  time,  in 
the  possession  of  the  defendant,  from  whom 
its  delivery  could  l>e  enforced  on  its  pay- 
ment upon  the  attachment."  In  Clou^h 
V.  Buck,  6  Neb.  343,  Judge  Gantt,  in  writ- 
ing the  opinion  of  the  court,  said:  "It 
seems  to  be  a  general  rule  that  a  negotiable 
note  or  bill  is  not,  before  maturity,  subject 
to  attachment.  The  reason  of  the  rule  is 
well  stated  in  Gregory  v.  Iliggins,  10  Cal. 
340," — and  quite  a  lengthy  excerpt  is 
copied  from  the  opinion  with  approval.  In 
2  Wade,  on  Attachment,  §  4 .IS,  it  is  said: 
"Whatever  be  the  form  of  commercial  paper 
that  evidencc*8  the  original  liability  of  the 
party  summoned,  as  a  general  rule,  he  can- 
not be  charged  as  the  debtor  of  the  payee, 
if  the  paper  was  negotiable  when  issued, 
and  still  retains  its  negotiability," — citing 
a  numbt*r  of  cases,  and  stating  the  reasons 
for  the  rule  in  the  text  with  considerable 
elaboration.  In  1  Daniel,  on  Negotiable 
Instruments,  5th  ed.  §  800a,  it  is  said: 
"The  purchaser  of  a  bill,  note,  or  other  ne- 
gotiable instrument  for  value  and  More 
maturity  is  not,  as  a  general  rule,  affected 
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b?  any  litigation  to  which  he  is  not  a  party, 
whick  may  then  be  pending,  and  in  which 
the  instrument  is  involved,  nor  will  a  de- 
cree or  judgment,  when  rendered  in  such 
litigation,  afTect  him;  the  doctrine  of  lis 
pendens  having  no  application  to  negotiable 
instruments."  See  also  Drake,  Attachment, 
7th  ed.  §§  582  et  seq. 

Some  questions  involving  the  procedure 
are  presented,  but  they  need  not  be  noticed. 
After  a  patient  and  careful  investigation 
of  the  subject,  we  are  led  to  the  conclusion 
that  plaintiff  acquired  no  rights  by  his  gar- 
nisiiee  process,  and  that  the  decree  of  the 
district  court  foreclosing  the  mortgage  in 
his  favor  cannot  be  sustained;  that,  as 
Kowan  was  made  a  defendant  and  present- 
ed his  mortgage,  asking  a  foreclosure 
thereof,  the  court  should  retain  the  case  and 
make  a  final  disposition  of  it.  Henry  Hern« 
the  maker  of  the  note,  sold  the  mortgaged 
premises   to   William   Hern,   who   assumed 


the  payment  of  the  mortgage  debt,  and 
who  ia  made  a  party  defendant  herein,  and 
subsequent  to  such  sale,  and  during  the 
pendency  of  this  suit,  the  said  Henry  Hern 
died,  but  no  serious  question  arises  from 
these  facta,  the  said  William  Hern  being 
a  party  defendant. 

The  decree  of  the  District  Court,  fore- 
closing the  mortgage  in  favor  of  plaintitf 
and  dismissing  Kowau's  cross  petition  as 
a  first  lien,  is  reversed  and  the  cause  is 
remanded  to  the  District  Court,  with  di- 
rections to  dismiss  plaintifTs  suit,  and  to 
enter  a  decree  in  favor  of  IU>wan,  foreclos- 
ing the  mortgage. 

Reversed. 

Barnes,  lietton,  and  Sedgwick,  JJ., 
concur.  Faweett,  Hamer,  and  Rose,  JJ., 
not  sitting. 


Petition  for  rehearing  denied. 


Annotatioii — Gamithment  of  debt  evidenced  by  negotiable  paper. 


J.  Tlie  theme,  Us  scope  attd  lintita^ 

tions,   732. 
II.  Hie  common  law  and  negotiable 
paper  as  a  subject  of  gaimish- 
mentf    732. 

III,  Legislation  respecting  garnish^ 

nient  of  negotiable  paper: 
a.  Necessity  for  such  legisla- 
tion, 733. 
d.  Statutes  subjecting  nego- 
tiable  paper  to  garnish- 
nicnt  stricti  juris,  733. 

c.  Gamishtnent  of  negotiable 

paper  under  statutes   in 
general  lunguage,  734, 

d.  Special  legislation  subject- 

ing   negotiable   paper   to 
garnisfimefit,    734. 

e.  Legislation  exempting  ne- 

gotiable paper  from  gar- 
nish ment,    736. 

IV.  Gamishability  as  affected  by  the 

quefttion  of  maturity: 

a.  Before  maturity,   730. 

b.  After  maturity,  741. 

V.  Oamishment  of  negotiable  pa- 
per after  its  transfer: 

a.  Before  maturity,  742. 

b.  After  maturity,  743. 
C.  Until  notice  is  given: 

1.  Of  transfers  of  imma- 

ture paper,    743. 

2.  Of  transfers  of  over- 

due paper,  744. 
8.  Legislation        making 
notice      requisite      to 
protect  from,  garnish- 
ment,  74^. 
L.R.A.1918C. 


V.  e^-'ConUnued. 

4.  Form    and    sufficiency 
of  notice,   746. 

VI.  Rights,  after  garnishment,  of 
bona  fide  holde^rs  of  negotia- 
ble  paper  acquired  for  value, 
before  tnaturity,   746. 

VII.  Oamishtnent      of      commercial 
paper  negotiated  mala  fides, 
748. 
VIII.  Oamisliment       of       negotiable 
paper    payable     on     de- 
mand : 

a.  In  general,  750, 

b.  Certificates  of  deposit,  750. 

c.  Drafts    and    bills    of    ex- 

change,  751. 

d.  Orders  to  pay  money,  7&1. 

e.  Warehouse  receipts,   752. 

f.  Government  ivarrant,  752. 

IX.  The  debtor  and  creditor  rela- 
tion in  gamishtnent  of  nego- 
tiable paper,  752. 

X.  Gamishtnent  of  negotiable  pa- 
per oicned  but  not  pos- 
sessed by  defendant: 

a.  Pledged   as   colltUeral   se^ 

vurity : 

1.  To  creditors,  754. 

2.  To  sureties,  754. 

b.  In  custody  of  bailees,  755. 

c.  In  keeping  of  mMcers,  756. 

XI.  The  debtor  in  garnishment  of 
negotiable  paper: 
a.  Status,    756. 
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XI. -continued, 

5.  Rights: 

i.  To  have  his  ohligati&n 
mature  before  he  is 
liable,    757. 

2.  To  a  surrender  of  his 

obligatiofif  757. 

3,  To      interplead     rival 

claimants,    757. 
e.  Duties,   75^. 
XII,  Answer  in  garnishment  of  ne- 
gotiable  paper,    759. 
XIII,  Effect  of  gamishee*s  payment  to 
holder   of   negotiable    paper, 
761, 

I,  The  them,e,  its  scope  and  limitations. 

With  the  question,  What  gives  the 
quality  of  negotiability  to  a  piece 
of  paper  when  it  is  an  evidence  of 
indebtedness?  this  annotation  is  un- 
concerned. The  note  is  confined  to 
cases  which  deal  with  the  question 
of  garnishability  upon  the  assump- 
tion that  the  paper  in  question  was 
negotiable,  and  is  not  concerned  with 
cases  which  decide  that  question  upon  the 
assumption  that  the  paper  was  non-nego- 
tiable. The  cases,  therefore,  which  have 
turned  upon  the  lack  of  negotiability  of 
the  writing  which  evidenced  the  debt 
sought  to  be  reached  by  attachment  or 
garnishment  have  not  been  collated. 

The  cases  discussed  embrace  for  the 
most  part  those  which  have  involved 
promissory  notes  and  bills  of  exchange, 
but  there  are  others  in  which  was  con- 
cerned commercial  paper  in  other  forms ; 
notably,  negotiable  bank  certificates  of 
deposit. 

The  garnishment  of  a  debt  after  the 
garnishee  had  delivered  a  check  to  pay 
it  was  the  subject  of  a  note  to  National 
Park  Bank  v.  Levy  Bros.  &  Co.  19  L.R.A. 
475,  which  is  supplemented  in  an  annota- 
tion to  American  Agri.  Chemical  Co.  v. 
Scringer,  L.R.A.1917R  394. 


XIV,  Effect   of   renewing   negotiable 
paper     under     gamishmetU, 
762. 
XV.  Garnishment  as  a  protection  to 
garnishee    against    claim   of 
indorsee  of  negotiable  paper,. 
762. 
XVI,  Bight  of  indorsee  of  negotiable 
paper   to   recover  from   gar^ 
nishor    money    collected    by 
garnishment,  763, 
XVII.  Liegal  presumptions  in  garnish^ 
mettts    of    negotiable    paper,. 
764L, 
XVIII.  CoftolttsUm,   705. 

Cases  dealing  with  attempts  to  apply 
debts  due  upon  negotiable  paper  to  the 
pa3rment  of  judgments  pursuant  to  stat- 
utes governing  proceedings  supplemen- 
tary to  execution  have  not  been  included 
in  this  annotation  because  they  are  es- 
teemed beyond  its  scope,  or,  at  least,  to 
be  in  a  class  apart,  so  as  to  be  more  wise- 
ly discussed  separately. 

The  question  of  attachment  in  the 
sense  of  an  actual  levy  and  seizure  of 
the  note  as  a  chattel  is  not  within  the 
scope  of  the  note.*  Otherwise  no  dis- 
tinctions have  been  made  in  the  annota- 
tion among  attachment,  garnishment, 
and  trustee  process.  In  respect  of  com- 
mercial paper  none  appears  neces- 
sary ' 


la 


II,  The    comm^tm    law    and    negotiable 
paper  as  a  subject  of  garnishment. 

At  common  law  commercial  paper  can- 
not be  seized  and  sold  upon  execution.* 
The  power  of  the  court  of  chancery  must 
be  invoked  to  reach  and  apply  it  to  the 
payment  of  the  holder^s  debts.'  And  as 
negotiable  promissory  notes  are  not  sub- 
ject to  seizure  and  sale  on  execution,  un- 
less by  express  statute,  they  are  not,  in 
the  absence  of  a  statute,  subject  to  at- 
tachment or  garnishment.*    Now  to  sub- 


1  The  liability  of  a  promissory  note  to 
le^•y  and  seizure  under  attachment  or  execu- 
tion is  considered  in  the  note  to  Fishburn 
V.  LondershauBen,  14  L.RA.(N.S.)  1234. 

1a  Garnishments  are  a  species  of  attach- 
ment.   Willis  V.  Lyman  (1858)  22  Tex.  268. 

2  Jones  v.  Norrig  (1841)  2  Ala.  526;  Field 
V.  I^wson  (1844)  5  Ark.  376;  McGehee  v. 
Cherry  (1849)  6  Ga.  550;  Crawford  v. 
Sehmitz  (1892)  139  111.  664,  29  N.  E.  40; 
M'Clelland  v.  Hubbard  (1830)  2  Blackf. 
(Ind.)  361;  Johnson  v.  Crawford  (1843)  6 
BiHckf.  (Ind.)  377;  Smith  v.  Kennebec  & 
P.  R.  Co.  (1858)  45  Me.  547;  Ppople  ex  rel. 
Martin  v.  Wayne  County  (1858)  5  Mich. 
223;  Ingalls  v.  Lord  (1823)  1  Cow.  (N.  Y.) 
240;  People  r.  National  Mut.  Ins.  Co.  (1897) 
19  App.  Div.  247,  46  N.  Y.  Supp.  102; 
L.R.A.1918C. 


Rhoads  v.  Megonigal  (1845)  2  Pa.  St.  30; 
Moore  v.  Pillow  (1842)  3  Humph.  (Tenn.> 
448;  Price  v.  Bradv  (1868)  21  Tex.  614. 

SMatheny  v.  Hughes  (1873)  10  Heisk. 
(Tenn.)  401. 

4  Maine  F.  &  M.  Ins.  Co.  v.  Weeks  (1811) 
7  Mass.  438;  Perry  v.  Coates  (1813)  9  Mass. 
637. 

It  is  no  defense  to  the  maker  of  a  promis- 
sory note  when  sued  by  the  holder,  that  it 
was  attached  and  sold  as  personal  property 
to  a  stranger  who  claimed  to  own  it,  be- 
cause title  to  commercial  paper  cannot  be 
transferred  that  way.  Prout  v.  Grout 
(1874)  72  IlL  456. 

Commercial  paper — bills,  checks,  drafts, 
notes,  etc. — is  not  subject  to  garnishment 
or  attachment,  nor  to  levy  on  execution,  be- 
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ject  current  negotiable  commercial  pa- 
per to  attachment,  garnishment,  or 
trustee  process  is  derogatory  to  the  com- 
mon law  merchant,  which  insures  the 
freest  and  least  embarrassed  circulation 
of  such  paper  in  business  transactions.^ 
By  the  law  merchant  every  bona  fide 
indorsee  of  a  negotiable  bill  of  exchange, 
l)romissory  note,  or  other  form  of  com- 
mercial paper  which  he  acquired  for 
value  before  maturity,  in  the  usual 
course  of  business,  holds  it  free  from  all 
equitable  defenst^s  which  may  exist  be- 
tween the  original  parties  to  the  instru- 
ment.* By  the  law  merchant  the  buyer 
of  an  unmatured  current  negotiable  bill 
or  note  has  the  right  to  presume  it  un- 
paidJ  By  the  law  merchant  he  obtains 
the  right  to  collect  it  from  the  ma^cer.* 
He  gets  an  absolute  and  unconditioned 
title  to  the  paper,*  for,  unlike  all  other 
property,  bills  of  exchange  and  promis- 
sory notes,  negotiable  in  form,  carry  on 
their  face  the  whole  evidence  of  their 
title,^®  and  the  disputant  of  that  title 
has  the  burden  of  proving  a  defense  to 
it."  • 

///.  Ijegisl<Uion  respecting  garnishment 
of  negotiable  paper* 

a.  Necessity  for  such  legislation. 

Attachments  and  garnishments  are,  of 
course,  creatures  of  statutes.  It  requires 
a  statute  to  make  negotiable  paper  a  sub- 
ject of  garnishment  or  attachment,**  es- 
pecially before  its  maturity.**    Unless  a 


statute  makes  choses  in  action  and  com- 
mercial paper  subjects  of  attachment  or 
garnishment,  one  in  possession  thereof 
to  collect  for  a  defendant  cannot  be 
made  liable  as  garnishee.**  The  law 
merchant  may  be  modified  by  statute  so 
as  to  render  negotiable  promissory  notes 
subject  to  attachment  or  garnishment 
under  certain  conditions,  while  they  are 
current  and  unmatured,**  but  when  such 
a  note  is  not  within  the  statute,  it  is  not 
subject  to  the  trustee  process  on  attach- 
ment.**  If  a  statute  does  not  authorize  a 
judgment  against  the  maker  of  a  prom- 
issory note  as  trustee  for  the  payee,  the 
court  has  no  power  to  render  it;  and  if 
it  assumes  such  power,  the  judgment  it 
renders  is  inoperative.*''  Strict  conform- 
ity to  law  is  essential  to  the  validity  of 
garnishments.** 

b.  Statxites  subjecting  negotiable  paper 
to  garnishment  stricti  juris, 

A  statute  subjecting  negotiable  com- 
mercial paper  while  current  to  attach- 
ment or  garnishment  should  be  strictly 
construed.  It  should  not  be  construed 
so  as  to  defeat  long-established  rules  of 
the  law  merchant  when  that  is  a  part  of 
the  general  body  of  the  law.*®  It  should 
not  be  construed  any  more  broadly  or 
given  any  greater  effect  than  its  terms 
and  obvious  purpose  require.**'  And  to 
chaise  the  maker  of  a  negotiable  prom- 
issory note  as  trustee  or  garnishee  of 
the  payee  in  a  case  within  the  statute, 
the   proceedings    it   prescribes   must   be 


cause  choses  in  action  are  incapable  of  be- 
ing sold  on  legal  process.  Fitch  v.  Waite 
(1823)  5  Conn.  117;  Grosvenor  v.  Farmers 
A  M.  Bank  (1830)  13  Conn.  104;  Price  v. 
Brady    (1868)  21  Tex.  614. 

To  charge  one  as  trustee  or  garnishee  of 
a  defendant^  the  latter  must  have  a  cause 
of  action  against  him,  or  else  he  must  have 
in  keeping  personal  property  belonging  to 
the  defendant,  capable  of  seizure  and  sale 
on  execution.  Maine  F.  &  M.  Ins.  Co.  v. 
Weeks   (Mass.)  supra. 

It  has  always  been  considered  as  settled 
in  this  state,  it  was  said  in  the  opinion  of 
the  court  in  Stone  v.  Dean  (1831)  o  N.  H. 
502,  that  a  trustee  who  has  given  a  nego- 
tiable note  to  the  principal  cannot  be 
charged  as  a  trustee  on  account  of  such 
note. 

5  Hall  V.  Bowker  (1871)  44  Vt  77. 

«Cruett  V.  Jenkins  (1880)  53  Md.  217. 

THinsdill  v.     nfford  (1839)   11  Vt.  300. 

B  Brown  v.  Fisher  (1906)  35  Ind.  App. 
549,  74  N-  E.  632. 

»  Mayborry  v.  Morris  (1878)  62  AU.  113. 

WKiefTer  v.  Ehler  (1852)  18  Pa.  388. 

"First  Nat.  Bank  v.  Texas  (1873)  20 
Wall.  (U.  S.)  88,  22  L.  ed.  298. 

l«  Maine  F.  &  M.  Ins.  Co.  v.  Weeks  (1811) 
L.R.AJ918C. 


7  Mass.  438;  Ferry  v.  Coates  (1813)  9 
Mass.  537. 

w  Ludlow  V.  Bingham  (1799)  4  Dall. 
(Pa.)  47,  1  L.  ed.  736. 

14  Price  V.  Brady  (1858)  21  Tex.  614. 

W  Kimball  v.  Gav  (1844)  16  Vt.  131. 

WKibling  v.  Burley  (1850)  20  N.  H.  350. 

"Horn  v.  Thompson  (1855)  31  N.  H.  562. 

The  court  in  that  case,  after  citing  the 
state  statute  authorizing  judgments  against 
makers  of  negotiable  promissory  notes  as 
trustees  for  payees,  said  that  it  conferred 
no  general  powers  upon  the  courts  respect- 
ing commercial  paper,  but  specified  only 
promissory  notes,  and  restricted  the  law's 
operation  to  such  only  as  had  been  made 
and  were  payable  in  New  Hampshire,  or 
had  been  made  by  persons  who,  at  the  time, 
resided  in  the  state;  and  added,  that  if 
one  should  be  charged  as  trustee  in  a  case 
where  the  negotiable  paper  was  not  includ- 
ed in  the  statute,  the  judgment  would  be 
inoperative  for  want  of  judicial  power  to 
render  it. 

M  Willis  V.  Lyman  (1858)  22- Tex.  268. 

X»  Carson  v.  Allen  (1860)  2  Pinnev  (Wis.) 
457,  2  Chand.  (Wis.)  123,  54  Am.  Dec.  148 

80  Hall  V.  Bowker   (1871)  44  Vt.  77. 
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strictly  foUdwed,  unless  all  the  parties 
in  interest  voluntarily  waive  its  safe- 
guards.*^ 

c.  Gamishnie^it     of    negotiahle     paper 
tinder  statutes  in  genei*al  language. 

Without  undertaking  at  this  point  to 
deal  with  the  question  whether  or  not  a 
debt  evidenced  by  negotiable  paper  is 
subject  to  garnishment  before  maturity, 
or  with  other  conditions  affecting  gar- 
nishment in  particular  instances,  it  may 
be  observed  here  that,  as  a  matter  of 
statutory  construction,  notwithstanding 
the  rule  of  strict  construction  just  re- 
ferred to,  it  is  almost  unanimously  held 
or  assumed  that  general  laws  describing 
the  subjects  of  garnishment  embrace 
debts  evidenced  by  negotiable  paper 
if  neither  expressly  excluded  nor  in- 
eluded.^  It  has,  indeed,  once  been  held 
that  a  statute  authorizing  in  general 
terms  the  garnishment  of  property,  mon- 
ey, and  effects  does  not  embrace  un- 
matured negotiable  commercial  paper,^ 
but  it  has,  on  the  other  hand,  sev- 
eral times  been  held  that  a  debt 
evidenced  by  a  negotiable  promis- 
sory note  is  included  in  a  statute  au- 
thorizing the  garnishment  of  goods, 
chattels,  money,  credits,  and  effects  be- 
longing to  a.  defendant.**  Under  a  stat- 
ute making  all  sorts  of  debts  subject  to 
garnishment,  a  debt  due  upon  a  nego- 
tiable promissory  note  cannot,  it  has 
been  held,  be  made  an  exception,**  and  a 
statute  making  all  debts,  whether  due  or 
to  become  due,  without  regard  to  the 
form  of  the  evidence  of  them,  expressly 
subject  to  garnishment,  includes  debts 
owing  the  defendant  upon  negotiable  in- 
struments.*® A  debt  due  upon  commer- 
cial paper  is  held  to  be  within  a  statute 
providing  that  any  debtor  of  an  attach- 
ment defendant  may  be  subjected  to 
garnishment,  and  from  the  day  of  the 
service  of  the  summons  shall  be  account- 


able  for   the    debt   to   the    attaehmeiit 
plaintiff.*' 

At  times,  though  rarely,  there  appears 
evidence  of  some  judicial  misgiving  over 
holding  current  negotiable  paper  subject 
to  attachment  under  statutes  couched  in 
general  language,  but  it  is  never  suf- 
ficiently potent  to  influence  the  deci- 
sion.** 

d,  SpefHal  legislation  subjecting  nego- 
tiable paper  to  garnishment. 

In  some  states  resort  has  been  had  to 
explicit  legislation  to  subject  in  certain 
circumstances  negotiable  commercial 
paper  to  attachment  or  garnishment. 
The  states  of  New  Hampshire  and  Ver- 
mont are  instances. 

In  the  former  state,  according  to 
its  supreme  court,*®  a  debtor  upon 
a  negotiable  promissory  note  previ- 
ous to  the  year  1841  could  not  be 
charged  as  trustee,  and  holders  had  been 
accustomed  by  transfers  to  put  their 
property  beyond  the  reach  of  their  cred- 
itors. The  injury  to  these  creditors  was 
thought  to  outweigh  the  benefits  of  an 
unrestricted  circulation  of  commercial 
paper,  and  the  legislature  attempted  to 
restore  the  balance  by  enacting  a  statute 
subjecting,  in  certain  conditions,  debts 
due  upon  negotiable  paper  to  the  trustee 
process,  and  subordinating  the  after- 
title  of  an  indorsee  to  the  attachmeni 
lien,  without  regard  to  whether  the  paper 
was  transferred  before  maturity  or  af^^er 
it  became  due.*®  The  distinction  be- 
tween the  law  of  states  where  the  law 
merchant  prevails  unaffected  by  legisla- 
tion, and  New  Hampshire,  under  the 
operation  of  that  statute,  was  pointed 
out  in  a  case  decided  a  few  years  after 
its  enactment,  wherein  it  was  said  that 
if  a  note  is  indorsed  in  good  faith,  for  a 
valuable  consideration,  before  it  falls 
due,  by  the  principles  of  the  common  law 
the  indorsee  holds  it  free  from  any 
claims  of  creditors  of  the  payee;  but,  by 


21  Horn  v.  Thompson  (1855)  31  N.  H. 
.562;  Thompson  v.  Carroll  (1867)  36  N.  H. 
21. 

22Hightower  v.  Smith  (1834)  7  Yerg. 
(Tenn.)  44,  note;  miff  v.  Mills  (1834)  7 
Ver/z.  (Tenn«)  42;  Turner  v.  Armstrong 
(1836)  0  Yerg.  (Tenn.)  412;  Daniel  v.  Rawl- 
iiius  (1846)  6  HumplL  (Tenn.)  403;  Math- 
en  v  V.  Hughes  (1873)  10  Heisk.  (Tenn.) 
401. 

28  Hubbard  v.  Williams  (1858)  1  Minn. 
54.  Gil.  37,  55  Am.  Dec.  66. 

24  Smith  V.  Spinnenweber  (1914)  114  Ark. 
384,  170  S.  W.  84;  Scott  v.  Hill  (1831)  3 
Mo.  88,  22  Am.  Dec.  462;  Quarles  v.  Porter 
(1848)  12  Mo.  76;  Briant  v.  Keed  (1862)  14 
N.  J.  Eq.  271. 
L.R.A.1918C. 


MKing  V.  Carhart   (1855)    18  Ga.  650. 
26  Secor  V.  Witter  (1883)  39  Ohio  St.  218. 
27Cleaneay  v.  Junction  R.  Co.  (1866)  26 
Ind.  375. 

28  Whilst  we  are  sensible  of  the  diflScul- 
ties  that  present  themselves  in  holding 
that  debts  evidenced  by  negotiable  paper 
may  be  attached  in  the  hands  of  the  payor 
to  satisfy  an  execution  debt  of  the  payee, 
it  was  said  by  the  court  in  Quarles  v.  Port- 
er (1848)  12*Mo.  76,  yet  such  appear  to  be 
the  statutory  provisions  of  this  state. 

29  Peck  V.  Maynard  (1849)  20  N.  H.  183. 
20  Vide,  N.  H.  Rev.  Stat.  chap.  208,  §§  10, 

14,  18. 
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the  New  Hampshire  statute,  the  indorsee 
in  such  cases  takes  the  note  subject  to 
the  claim  of  any  creditor  who  may  have 
laid  an  attachment  upon  it  by  the  service 
of  a  trustee  process  at  any  time  before  it 
is  transferred  in  the  case  of  notes  made 
or  made  payable  within  the  state,  by  or 
to  residents  of  the  state.** 

This  statute  did  not  impair  the  nego- 
tiable quality  of  promissory  notes,**  nor 
did  it  apply  to  notes  neither  made  nor 
payable  in  New  Hampshire,  by  and  to 
residents  of  other  states.**  Under  its 
operation  a  debtor  upon  a  negotiable 
promissory  note  made  and  payable  out- 
side of  the  state,  to  an  inhabitant  of  an- 
other state,  although  a  resident  himself 
of  New  Hampshire,  was  not  chargeable 
as  trustee;  **  but  a  negotiable  promissory 
note  made  in  the  state  and  payable  gen- 
erally, without  particular  designation  of 
the  place  of  payment,  w^as  held  to  be 
made  and  to  be  payable  within  the  state, 
so  as  to  render  the  maker  chargeable  as 
trustee  in  an  attachment  against  the 
holder.** 

Under  the  operation  of  that  statute, 
in  order  for  the  maker  of  a  negotiable 
promissory  note  attached  as  a  debt  owing 
the  payee  by  the  service  of  trustee 
process  to  escape  being  charged  as 
trustee  where  the  paper  had  been  trans- 
ferred to  another  holder,  it  had  to  appear 
that  the  note  was  transferred  before  the 
trustee  process  was  served,  or  that  it  w^as 
made  or  payable  outside  of  the  state,  or 
that  the  parties  to  it  resided  beyond  the 
borders  of  the  state.** 

The  contemporary  legislation  of  Ver- 
mont followed  an  expression  of  opinion 
by  the  supreme  court  of  the  state  to  the 
effect  that  while  a  statute  relating  to  ac- 
tions by  indorsees  of  negotiable  pap>er, 
which  should  provide  that  the  makers 
should  have  offsets  of  all  debts  due  them 
from  the  payees  before  notice  of  the  in- 
dorsement, and  might  give  in  evidence 
aught  which  in  equity  would  discharge 

W  Amoskcag  Mfg.  Co.  v.  Gibbs  (1854)  28  , 
N.  H.  316. 

82  Peck  V.  Mavnard  (N.  H.)  supra. 

WKibling  V.  Burley  (18r)0)  20  N.  H.  359. 

MCarbee  v.  Mason  (1885)  64  N.  H.  10,  4 
Atl.  791. 

MOrcutt.  V.  Hough  (1874)   54  N.  H.  472. 

WAmoskeag  Mfg.  Ck).  v.  Gibbs  (N.  H.) 
supra. 

S^Hinsdill  V.  SalTord  (183?))  11  Vt  300. 

W  Act  of  1841,  Vt.  Corap.  Stat.  chap.  32, 
§  45 

» Kimball  v.  Gay  (1844)  16  Vt.  131; 
Seward  v.  Garlin  (1861)  33  Vt.  583. 

«  Vt.  Gen.  Stat.  chap.  34,  §  47, 

"Sartrent  v.  Wood  (1878)  51  Vt.  507. 

42  Hall  V.  Bowker  (1871)  44  Vt.  77. 
L.R.A.1918C. 


them  in  actions  by  the  payees,  would  pro- 
tect a  maker  of  a  negotiable  promissory 
note  charged  as  trustee  of  the  payee^ 
before  notice  of  its  transfer,  from  the 
claim  of  the  holder,  a  statute  which  went 
no  further  than  to  provide  that  any  debt 
taken  by  judgment  from  a  trustee  should 
acquit  him  from  any  action  brought  to 
recover  it  by  the  principal  debtor  would 
afford  no  protection  in  an  action  upon  a 
promissory  note  by  an  indorsee  for  value 
before  maturity.**'    , 

After  the  decision  embodying  that 
opinion  was  rendered,  the  legislature  en- 
acted a  statute**  by  which  all  debts 
owing  by  promissory  notes,  either  un- 
matured or  past  due,  without  exception, 
and  regardless  of  the  places  designated 
for  their  payment  or  the  convenience  of 
the  parties  to  them,  were  made  subject 
to  attachment  in  actions  against  the 
payees  by  their  creditors  by  trustee 
process  served  on  the  makers  until  noti^p 
should  have  been  given  to  the  trustees  of 
transfers  of  the  paper  to  other  liold*^  •^:  ' 
Later  this  statute  was  modified  in  such 
wise  as  to  exempt  from  trustee  procc^ss 
commercial  paper  transferred  before 
maturity  to  domestic  banks.**  Under  the 
operation  of  the  modifying  legislation, 
banks  in  Vermont  which  discounted 
negotiable  promissory  notes  in  due  course 
before  maturity  were  no  longer  required 
to  give  notice  of  their  holdings,  and  were 
protected  against  trustee  process  previ- 
ously served  on  the  makers  as  debtors  of 
payees*^  even  though  their  indorsers  in- 
tended to  evade  an  attachment  by 
transferring  the  paper,  provided  the  dis- 
counting banks  acted  in  good  faith  in 
the  transaction.** 

The  New  Hampshire  and  Vermont  lesr- 
islation  just  noticed  has  been  attacked 
as  violative  of  one  or  more  provisions  oi. 
the  Constitution  of  the  United  States, 
but  the  state  courts  have  upheld  its  va- 
lidity.** 

48  The  New  Hampshire  statute  respect- 
ing attachment  of  negotiable  promissory 
notes  by  trustee  process  on  the  maker  as 
debtor  to  the  payee  was  held  not  open  to 
the  objection  of  unconstitutionality  upon 
the  score  of  impairing  the  obligation  of  a 
contract.  Philbrick  v.  Philbrick  (1859)  39 
N.  H.  468, 

The  immunity  from  hostile  legislation 
of  the  states  which  belongs  to  national 
banks  as  instrumentalities  or  agencies  of 
the  United  States  government  is  in  no 
sense  invaded  by  the  Vermont  statute  re- 
specting attachment  of  negotiable  paper  by 
service  of  trustee  process  upon  the  maker 
after  the  debtor  who  held  it  has  trans- 
ferred it,  unless,  before  the  service  of  such 
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e,  LcyisUition  exempting  negotiable 
paper  from  garnishment. 

In  sundry  states  legislation  has  been 
enacted  protecting  from  attachment  or 
garnishment  commercial  paper  in  some 
or  all  of  its  forms,  and  the  acts  have 
generally  been  held  efficient  by  the  local 
courts. 

There  was  a  statute  of  Illinois** 
which  was  held  to  exempt  from  garnish- 
ment a  bank's  certificate  of  deposit,  pay- 
able only  when  returned  to  the  bank, 
properly  indorsed  by  the  depositor,  even 
when  it  continued  to  be  held  by  the  de- 
fendant payee.*^ 

A  statute  of  Massachusetts  *®  provided 
that  no  person  should  be  considered  or 
adjudged  to  be  a  trustee  within  its  intent 
and  meaning  by  reason  or  on  account  of 
his  having  made,  given,  indorsed,  nego- 
tiated, or  accepted  any  negotiable  secur- 
ity whatever.  The  supreme  judicial 
court  of  the  commonwealth  declared  that 
this  statute  was  in  such  plain  and  com- 
prehensive language  that  it  was  not  per- 
mitted to  hold  liable  a  garnishee  who 
came  within  its  terms,  and  decided, 
therefore,  that  the  payee  of  a  negotiable 
promissory  note  could  not  be  held  liable 
for  the  sum  due  upon  it  as  trustee  for 
his  indorsee  upon  an  attachment  by  the 
latter's  creditor  before  any  judgment 
had  been  rendered  against  him,  although 
he  had  been  sued  on  the  note  by  the  de- 
fendant, and  a  verdict  against  him  had 
been  returned,  and  the  note  itself  was  on 
file  in  court,  so  that  it  could  not  be  trans- 
ferred to  a  new  holder.*'' 

In  Oklahoma,  by  statute  (Comp.  Laws 
1909,  §  6725)  no  judgment  may  be  ren- 
dered upon  the  liability  of  a  garnishee 
which  arises  by  reason  of  his  having 
drawn,  accepted,  made,  indorsed,  or  guar- 
anteed any  negotiable  bill,  draft,  note, 
or  other  securitv-** 


By  a  statute  of  Rhode  Island  all  debts 
secured  by  bills  of  exchange  or  negoti- 
able promissory  notes  were  exempted  in 
express  terms,  without  limitation,  from 
attachments,    and    under   its    operation 

I  debts  due  upon  overdue  commercial  pa- 
per, even  when  it  was  still  held  by  the 

j  payee,  equally  with  those  evidenced  by 
unmatured  paper,  were  held  not  subject 
to  garnishment.*® 

Under  the  Vermont  statute  ^  exempt- 
ing from  trustee  process  all  commercial 
paper  transferred  before  maturity  to 
banks  within  the  state,  a  promissory  note 
actually  discounted  by  a  domestic  bank 
before  it  became  due  is  exempt  from  the 
process  although  the  bank  did  not  receive 
it  until  after  judgment  had  been  taken 
against  the  maker  as  trustee  for  the 
payee.*^ 

I3ut  despite  a  positive  statute  for- 
bidding any  person  to  be  adjudged  a 
trustee  by  reason  of  any  negotiable  note 
made  by  him,  the  fact  that  a  debtor  for 
merchandise  purchased,  charged  as 
trustee  of  the  debt  in  an  action  against 
the  seller,  gave  the  latter  his  promissory 
note,  negotiable  in  form,  to  apply  on  the 
contract  of  sale  of  which  the  purchase 
was  a  part,  will  not  prevent  judgment 
against  him  for  the  debt  actually  due, 
where  the  whole  contract  was  abandoned 
and  the  note  was  never  negotiated,  but 
was  instead  deposited  with  a  bailee  pend- 
ing the  execution  of  the  contract,  and 
surrendered  to  the  maker  and  de- 
stroyed.** 

IF.  Gamiahahility    as   affected   l»y   tJie 
question  of  maturity. 

a.  Before  maturity. 

In  a  goodly  number  of  cases  it  has 
been  held  that,  as  a  general  rule,  while  a 
negotiable  promissory  note  is  current,  un- 
matured, and  subject  to  be  transferred 


process,  notice  of  the  transfer  was  given 
by  the  new  holder  to  the  maker,  but  ex- 
empting domestic  banks  wliich  discount 
commerrial  paper  from  the  necessity  of  giv- 
ing any  notice,  while  leaving  open  to  the 
operation  of  the  statute  banks  out  of  the 
state,  whether  national  or  state  institu- 
tions, which  discount  sueh  paper  in  the 
same  manner.  HaAvlev  v.  Hurd  (1900)  72 
Vt.  122,  52  L.R.A.  195,  82  Am.  St.  Rep. 
922.  47  Atl.  401. 

Nor  does  that  statute,  in  discriminat- 
ing against  foreign  and  in  favor  of  domestic 
banks  in  the  manner  aforesaid,  infrinjye, 
either  the  provision  of  the  Federal  Consti- 
tution (art.  4,  §  2),  entitling  the  citizens 
of  each  state  to  all  the  privileges  and  im- 
munities of  citizens  in  the  several  states, 
nor  the  prohibition  (§  1  of  tlie  14th  Amend- 
ment) against  making  or  enforcing  any 
LJLA.1918C. 


state  law  abridging  the  privileges  or  im- 
munities of  citizens  of  the  United  States, 
because  incorporated  banks  are  not  citizens 
within  the  meaning  and  purview  of  either 
of  such  sections.     Ibid. 

**  Starr  &  C.  Anno.  Stat.  chap.  62,  f  15. 

46Auten  V.  Crahan  (1899)  81  111.  App. 
502. 

4fi  Act  of  Feb.  28,  1795,  §  12. 

47  Eunson  v.  Healey  (1806)  2  Mass.  32. 

«  First  State  Bank  v.  Latimer  (1915)  48 
Okla.  104,  149  Pac.  1099. 

4»Oakdale  Mfg.  Co.  v.  Clarke  (1908)  29 
R.  I.  192.  60  Atl.  681. 

MVt.  (Jen.  Stat.  chap.  34,  §  47. 

»l  National  Bank  v.  Webster  (1874)  47 
Vt.  43. 

"Woodman  v.  Carter  (1897)  90  Me.  302, 
38  Atl.  169. 
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before  maturity  to  a  bona  fide  indorsee 
for  value  and  witboiat  notice,  the  maker 
of  it  cannot  be  chavged  ai»  garnishee  of 
the  payee,^  cannot  be  held,^  eannot  be 
boundy^'^  cannot  be  subjected  to  Itabil-^ 
ity,*^  or  hrfd  Hable." 

In  soveial  eases  the  courts  ha^e  gone 
beyond  this  and  held  that,  in  the  absisnoe 
of  an  authtori^ing  statute,  debts  dae  upon 
negotiable  promissory  notes  cannot  be 
garnished  ot  attached  before  the  matm*-* 
ity  of  the  paper;  ^  that  they  are  not 
subject  to  garnishment  or  attachment 
when  o«tt  in  circulation,  unmatured,  end 
liable  to  be  transferred  to  innecelit  hold* 
ers,*^  and  that  the  process  is  not  avail- 
able against  the  maker  of  a  negotiable 
promissory  note  to.  the  creditor  of  the 
payee  or  indorsee  until  it  has  ceased  to 
be  negotiable  by  falling  due.^ 

Hie  reasons  adduced  why  negotiable 
commercial  paper  is  not  and  ought  not 
to  be  subject  before  maturity  to  attach* 
ment  or  garnishment  arc  weighty  and 
persuasive.  If,  it  has  been  said^  nego- 
tiable securities  were  subject  to  attach- 
ment or  garnishment,  their  credit  in 
commercial  traaaaetions  would  be  ma* 
terially  injured^  if  not  ruined;  ^^  that 
their  iiegotiability  would  be  entirely  de- 
stroyed if  the  sums  payable  by  them 
could  be  attached  in  the  hands  of  the 


makers  as  debts  due  the  payees;^  and 
that,  if  it. could  be  maintained  that  a 
judgment  of  condenmatioQ  against  a 
maker  of  a  negotiable  promissory  note^ 
summoned  as  garnishee  in  an  attachment 
against  the  payee  or  his  indorsee,  and 
the  payment  thereof,  would  protect  such 
garnishee  frmn  liability  npon  his  obligar 
tion  if  subsequently  sued  by  a  holder 
who  had  acquired  the  paper  wijthout  no- 
tice^  for  yahie,  and  before  maturity,  the 
doctrine  would  be  destructive  of-^he 
n^otiability  of  all  promissory  notes,  and 
would  interfere  injuriously  with  the 
daily  business  and  transactions  of  men 
deahng  with  commercial  paper.^ 

Another  authority  has  declared  that 
to  hold  th{(t  an  attaohmc;nt  prevents  a 
subsequent  bona  fide  indorsee  of  nego* 
tiahle  commercial  paper  from  acquiring 
a  good  title  would  be  almost  a  destr^e* 
tion  of  one  of  the  essential  character* 
istics  of  negotiable  instruments.^ 

The  peculiar  character  of  the  obliga- 
tion furnishes  the  ground  for  exempting 
itom  the  garnishee  process,  a  negotiable 
promissory  note  before  it  becomes  due.^^ 
A  statutory  ei;emption  of  unmatured  ne- 
gotiable paper  from  attachment  has  been 
referred  to  as  based  on  the  strongest  of 
reasons^  because  such  paper  is  in  its  na- 
ture   commercial^    and    its    facile    safe 


MWohl  V.  First  Nat.  Bank  (1908)  164 
Ala.  332,  46  So.  251;  mone  v.  Dean  (iSdl) 
5  N.  H.  502;  Carhiee  r.  Mason  (1685|  €4 
N.  H.  10,  4  Atl.  791;  Iglehart  v.  Moore 
(1858)  21  Tex.  501;  Bnssett  v.  Garthwatite 
(1858)  22  Tex.  230,  73  Am.  Dec.  257;  Kapp 
V.  Teel  (1870)  33  Tex.  811;  Willis  V.  Heath 
(188l»  75  Tex,  124,  16  Am.  St.  Rep.  876,  12 
S.  W.  971 ;  Marble  Falls  Ferry  Co.  v.  Spitler 
(1894)  7  Tex.  Civ.  App.  82,  25  S.  W.  983. 

It  has  been  confessed  that  the  weight 
of  authority  sustains  the  statement  of  the 
text.  Gatchell  v.  Foster  (1891)  94  Ala.  622, 
10  So.  434. 

The  Texas  supreme  court  has  said  that 
the  statement  of  the  text  may  be  considered 
the  settled  law  of  the  state.  Bassett  v. 
C.arthwaite  (1858)  22  Tex.  230,  73  Am.  Dec. 
257,  supra. 

Afterwards,  the  same  court,  citing  the 
cases  of  Dobbin  v.  Wybrants  (1848)  3  Teae. 
4.57,  and  Iglehart  v.  Moore  (1858)  21  Tex. 
.')01,  supra,  said,  anent  the  proposition,  the 
"question  has  been  ably  argued  and  we 
think  correctly  settled,  and  we  are  not  now 
inclined  to  attempt  to  disturb  those  deci- 
sions." Kapp  V.  Teel  (1870)  38  Tex.  811, 
supra. 

M  Hubbard  v.  Williams  (1868)  1  Minn. 
54,  Gil.  37,  55  Am.  Dec.  66. 

M  Huot  V.  Ely  (1880)  17  Fla.  775. 

WGaffncy  v.  Bradford  (1831)  2  Bail.  L. 
fS.  C.)  441,  citing  as  decisive  Brown  v. 
Rogers  (1827;  S.  C.)  Columbia  spring  term. 

WMatheny  r.  Hughes  (1873)  10  Heisk 
L.R.A.1918C. 


(Tenn,)  401;  Hntcheeon  t.  King  (1904)  37 
Tex.  Civ.  App.  161,  83  S.  W.  216,  in  which 
the  court  said  that  this  "is  the  general 
rule,  we  believe,  well  establishcfi  by  the  au- 
thorities in  this  state  as  well' as  elsewhere.*' 

A  corporation  which  has  issued  and  de- 
livered a  series  of  mortgage  bf^nds  matur> 
ing  at  t^e  end  of  a  term  of  years,  payable 
to  bearer  with  interest  annually  upon  pre- 
sentation of  attached  coupons,  cannot  be 
made  liable  as  garnishee  in  an  action 
against  an  IndividuBl  hoMer,  because  the 
bonds  are  unmatured,  negotiable  instru- 
nteftts  in  circttlation,  which  may  pass  at 
any  tirtie  to  an  innocent  transferee  agaiaet 
whom  the  garnishment  \«aoiukl  be  no  pre*- 
fectioa.  Marble  Falls  Perry  Co.  v.  Spitler 
(1894)  7  Tex.  av.  App.  M,  25  S.  W.  986. 

MOregory  v.  Biggins  (1858)  10  Cat  99»; 
Perkins  v.  Guy  (1873)  2  lieint.  15;  Lnd> 
low  V.  Bingham  {lim)  4  Dall.  (Pa,)  47,  1 
L.  ed.  736;  Wybrants  v.  Rice  (1848)  3  ftex. 
458. 

M  Sheets  V.  Culver  (1840)  14  La.  449,  33 
Am.  Dec.  593;  Kimball  ▼.  Plant  (1840)  14 
La.  511;  dough  V.  Buelt  (1877>  6  Neb.  843; 
Gnillot  V.  Wallace  (1914)  ■*-  Tea.  Civ.  App. 
— ,  168  8.  W.  978. 

eOLittlefield  v.  Hodge  (1850)  6  Mftdh.  326. 

61  Jones  v.  Gorham  (1807)  2  Man.  375. 

tt  Wybrants  v.  Rice  (1848)  3  TttL  458. 

«Cruett  V.  Jenkins  (1879)  68  WL  217. 

MKieffer  v.  Shier  (1852)  18  Fa.  .888. 

66  Perkins  v.  Guy  (1873y  2  IMnt.  15. 
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passage  from  man  to  man  as  a  medium 
of  exchange  is  of  great  public  utility.^ 

A  further  reason  why  the  maker  of  a 
n^otiable  bill  or  note,  not  yet  due,  is 
not  liable  upon  it  as  garnishee,  is  not 
alone  because  it  is  or  may  be  in  circu- 
lation, but,  because  of  its  negotiability^ 
he  is  liable  upon  it  to  whosoever  may  be 
its  holder,  whether  known  or  unknown.^ 
As  one  authority  has  put  it,  from  the 
very  nature  of  a  promissory  note  it  is 
evident  that  before  it  matures  the  indebt^ 
edness  of  the  maker  upon  it  cannot  be 
the  subject  of  an  attachment :  his  obliga- 
tion is  not  to  the  payee,  but  to  the 
holder;  from  its  negotiability  it  may 
pass  to  entire  strangers  to  the  maker, 
and  even  if,  when  garnished,  it  is  held 
by  the  payee,  it  does  not  follow  that  he 
would  hold  it  when  it  fell  due;  and  if, 
before  it  matured,  he  should  transfer  it 
to  a  bona  fide  indorsee,  the  latter  could 
enforce  it  even  though  the  maker  had 
paid  it  on  attachment.^* 

It  is  impossible,  according  to  another 
authority,  for  the  maker  of  a  negotiable 
promissory  note  put  in  circulation,  and 
not  yet  matured,  or  anybody  else  except 
the  actual  holder,  to  tell  at  any  given 
hour  during  its  currency  to  whom  the 
maker  is  liable  upon  it.*®  The  difficulty 
of  subjecting  a  credit  represented  by  an 
unmatured  negotiable  promissory  note 
to  the  process  of  garnishment,  it  has 
also  been  said,  is  to  be  found  not  only  in 


the  nature  and  character  of  n^otiable 
oommereial  paper,  but  also  in  the  fact 
that  it  puts  the  garnishee  in  a  worse 
position  than  otherwise  he  would  have 
occupied,  a&d  subjects  him  to  the  danger 
of  having  to  pay  the  same  debt  twice.^ 
The  law  exempts  the  maker  of  a  nego- 
tiable promissory  note  from  garnishment 
while  it  is  current  and  not  yet  due,  be- 
cause otherwise  the  judgment  would  doc 
protect  him  from  liability  to  the  hold- 
er.7^  If,  another  court  has  said,  the 
maker  of  an  outstanding  unmatured  ne- 
gotiable promissory  note  c^Hild  be 
charged  as  trustee  of  the  payee  on  ac- 
count of  it,  it  might  happen  that  either 
a  bona  fide  holder  of  the  paper  must 
lose  the  amount  of  it,  or  the  maker,  with- 
out any  fault  of  his  own,  be  compelled 
to  pay  it  twice.''' 

Notwithstanding  this  array  of  deci- 
sions and  the  potency  of  the  reasons  ad- 
duced to  support  them,  the  authorities 
are  conflicting  upon  the  question  whether 
an  unmatured  negotiable  bill  or  note 
can  be  impounded  and  ultimately  eol- 
lected  by  means  of  attachment  or  gar- 
nishment.^ A  differeaee  of  opinion 
exists  among  jurists  respeeting  whether 
or  not  debts  evidenced  by  commercial 
paper  negotiated  before  maturity  are 
subject  to  attachment  or  garnishment.^* 
.  In  numerous  cases  it  h&s  been  held 
that  the  mere  fact  that  commercial  paper 
iS'  negotiable  does  not  exempt  it  from 


49  Jones  V.  Qorham  (Mass.)  supra. 

«7  Price  V.  Brady  (1858)  21  Tex,  ^14; 
Hutcheson  v.  King  (Tex.)  supra. 

«»  Gregory  v.  Higgins  ( 1858)  10  CaL  330. 

69  Hubbard  v.  WiUiams  (Minn.)  supra. 

The  general  rule  that  a  negotiable  bill 
or  note  is  not  attachable  before  its  ma- 
turity is  founded  upon  the  nature  of  the 
paper  and  the  impossibility  of  determining 
to  whom  the  maker  ia  indebted  thereof  at 
any  given  time,  since  his  obligation  is  not 
to  the  payee,  but  to  the  holder,  whoever 
he  may  be;  and  as  the  paper,  passing  from 
hand  to  hand,  n^ay  come  into  the  posses- 
sion of  an  unknown  stranger,  tlie  Latter,  if 
a  bona  Me  holder,  may  enforce  it  against 
the  maker  and  prior  indorsera,  although  h^ 
may  have  acquired  it  after  the  sei:\'ice  of 
the  attachment,  and  even  though  the  maker 
may  have:  paid  it  aa  garnishee.  Clougfa  v. 
Duclc  (1877)  6  Neb.  34a. 

'n)Cru^tt  v..  Jenkins  (Md.)  supra. 

The  reason  the  maker  of  a  negotiable 
promissory  note  may  net  be  charged  as 
garniahee  before  it  matures  is.  because^  if 
this  were '  <10ne,  he  would  be  put  to  the 
hazard  of  having  to  pay  the  same  debt 
twice.  Willis  v.  Heath  (1889)  76  Tex.  124, 
16  Am.  St.  Hep.  876,  12  8.  W.  971,  supra. 

This  is  the  underlying  principle  of  the 
rule  that  the  maker  of  negotiable  paper  is 
L.R.A.1918C, 


not  liable  to  garnishment  before  its  matur- 
ity. Marble  Fall*  I'erry  Co.  v.  Spitlcr 
(1894)  7  Tex,  Civ.  App.  82,  25  S.  W.  9Sn. 
supra. 

71  Thompson  v.  Gainesville  Xat,  Bank 
(1886)  66  Tex.  156,  18  S,  W.  350. 

7«  Stone  V.  Dean  (1831)  5  H.  H.  502. 
supra. 

Xhe  attachment  or  garnishment  of  debts 
due  upon  commercial  paper  out  in  circula- 
tion before  maturity,  as  another  authority 
put  it,  is  impracticable  because  it  involve^* 
either  the  loss  of  his  investment  by  an  iu- 
noqent  holder,  or  a  double  payment  by  the 
unlucky  maker.  Hubbard  v.  Williams 
(1858)  1  Minn.  54,  Gil.  37,  55  Am.  Bee.  66. 
supra. 

78  Smith  V.  Spinnenweber  (1914)  114  Ark. 
384,  170  S.  W.  84. 

WSt.  Louis  Perpetual  Ins.  Co.  v.  Cohen 
(1845)  9  l«o.  421. 

WhetJier  or  not  a  judgment  creditor  coiiM 
seach  ajid  apply  on  his  judgment  a  proiui::- 
sory  note  held  by  the  judgment  debtor  by 
me^ns  of  garnishee  prpceas  against  the 
maker,  after  a  transfer  of  th.e  paper  to  * 
third  person,  was  left,  an  open,  undecide«l 
qfuestion  in  Jones  v.  Xorris  (1841)  2  Ala. 
526,  in  which  the  court  held  that  the  noU 
eould  not  be  taken  through  gamishroent 
process  served  :upoA  the  indorsee. 
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garnishment.^*  A  negotiable  instrument 
may  be  tb^e  gubjeet  of  gamishmentyT* 
and,  it  has  been  said,  a  debt  due  upon 
a  negotiable  promissory  note  is  as  much 
liable  to  attachment  as  any  other  debt.*^ 

As  long  as  the  defendant  continues  to 
be  the  owner  and  holder  of  a  negotiable 
promissory  note,  it  is,  according  to 
sundry  cases,  subject  to  garnishmenf^^ 
or  attachmont.^^  If  the  garnishee  is 
served  with  process  before  the  maturity 
of  the  paper  and  while  the  defendant  is 
still  the  owner,  and  if  the  latter  con- 
tinues to  be  the  holder  of  it  until  it  ma- 
tures and  becomes  past  due,  the  g^ar- 
nishee  is  held  liable.^^ 

An  attachment  or  garnishment  -  by 
service  upon  the  maker  of  a  negotiable 
security  belonging  to  the  defendant  be^ 
fore  it  matures  is  said  to  be  effectual 


against  everyone  except  a  bona  fide  in- 
dorsee for  value  who  acquires  it  before 
it  faUs  du6.«i 

But  a  negotiable  promissory  note  is 
ourrcDity  as  the  mercantile  phrase  is? 
until  it  becames  due,'^  and  garnisheeing 
the  maker  of  it  before  it  matures,  as 
debtor  of  the  payee^  does  not  stop  its 
currency  as  commercial  paper;  ^^  it  does 
not  prevent  its  transfer  to  a  bona  fide 
holder  without  notiee  and  for  value  be- 
fore it  beeonies  due.'*  The  maker  of  a 
negotiable  promissory  note  is  not  liable 
upon  it  as  trustee  of  the  payee  when  it 
has  been  indorsed  and  transferred  to  an- 
other holder  in  good  faith,  irrespective 
of  whether  or  not  the  notice  of  the> 
transfer  was  given,**  and  regttrdless  oi; 
whether  the  transfer  preceded  oir  foi*- 
lowed  the  garnishment.^ 


76  Mills  V.  Stewart  (1847)  12  Ala.  90;. 
Leslie  v.  Merrill  (1877)  58  AU.  322;  Gat- 
eliell  V.  Fodtisr  (1891).  U  Ala.  622,  10  So, 
434;  EnoB  v.  Tuttle  (1819)  3  Coan.  27; 
Snider  v.  Ridgeway  (18W)  49  IlL  622; 
Coleord  V.  Daggett  (1853)  18  Mo.  557;  Hill 
T.  Kroft  (1857)  29  Pa.  1$6;  l>ay  v»  Ziramer^ 
man  (1871)  68  Pa.  72,  8  Am.  iUp.  157; 
Bell  v.  Philadelphia  Blading  ^  Mailing  COi 
11899)  10  Pa.  Super.  Ct.  ^;  High  tower  v« 
Smith  (1834)  7-  Yerg,  (X«nn.)  44,  nete; 
Huff  V.  Mills  (1834)  T  Yerg.  (Twin.)  42; 
Turner  v.  Armstrong  (1836)  9  Yerg.  (Tenn.) 
412;  Daniel  v.  Rawlioga  (1846)  6  Humph. 
(Tens.)  403;  Matheny  v.  Hughea  (1873)  10 
Heisk.  (DeuL)  401. 

A  debt  eyidenoed  by  a  negotiable  promw- 
sory  note  was  long  ago  be  Id  gamishable 
under  the  Missouri  general  statute  of  the 
time,  before  its  *tatority,  by  process  served 
on  the  maker  by<  an  exe^tio^  ^dreditor.of 
the  payee.  Qttar)eB  v.  Porter  (1848)  12  Mo. 
76. 

Later  it  waa  declared  to  be  well  settled 
in  that  state  that  the  maker  of  negotiable 
paper  was  firabject  to  garnishment  at  the 
suit  of  a  creditor  of  him  vrho  h«1d  the  note 
at  the  time  of  the  service  of  the  process. 
Coleord  t.  Daggett  (1853)  18  Mo.  657. 

TOMims  V.  West  (1868)  ?8  6a.  18,  95 
Am.  Dec.  379. 

W  Culver  v:  Pa,r!sh   (1851)   21  Conn.  408. 

W  Mills  V.  Stewart  (1847)  '  12  AU.  90; 
Leslie  v.  Merrill  (1877)  i58  Ala.  322;  Gat- 
chell  V.  Foster  (1891)  94  AU.  622,  10  So. 
434. 

79  Bills  V.  National  Park  Bank  (1882)  89 
K.  Y.  343;  Day  v.  Zimmerman  (1871)  68  Pa. 
72,  8  Am.  Rep.  157.  .  . 

<o Leslie  v.  Merrill  (AU.)  supra;  Bills  y. 
National  Park  Bank  (N.  Y.)  supra. 

The  fiu{»reme  court  of  Illinois,  in  Snider 
V.  Ridgew«iy  (1869)  49  HI  522<  could  perr 
ceive,  it  said,  no  valid  objection  to  com- 
mencing  proeeedinga  in  garnishment  to 
reach  an  indebtedness  on  a  promissory  note 
not  yet  due,  provided  judgment  was  not 
L.R.A1918C. 


rendered  against  the  garnishee  until  after 
the  note  had  matured. 

Its  contemporary »  the  supreme  court  of 
Indiana,  in  Cleneay  v.  Junction  R.  Co.  (1866). 
26  Ind.  375,  understood  the  weight  of  au- 
thority to  be  on  the  side  of  tlie  propositioiiL 
that  the  maker  of  unmatured  commercial 
paper  was  liable  upon  it  in  garnishment  pro- 
cee<lings  in  an  action  againat  the  payee  or 
holder,  but  only  after  pr^f  had  been  made 
that  the  paper  had  matured  and  had  not 
in  the  meantime  been  trapaferred  to  a  bona 
fide  holder.  And  afterwards  the^  Texas  su- 
pi'eme  court  thought  it  had  been  settled  by 
the  weight  of  aythority  that  attaclung  a 
negotiable  promissory. vote  befor^.it  became 
due,  if  it  was  past  duQ  and  hel4  by  the^  de- 
fendant when  judgment  was  taken  against 
the  garnishee,  renderfufl  h^m  liable  to  pay 
the  debt.  Thompson  v.  Oainasville  Nat« 
Bank  (1886)  66  Xex.  156, 1$  S.  W,  350.  , 
-  «1  Bills  V,  National  ParJc  Bank  (N.  Y.) 
supra. 

MliinsdiU  v.  Safford  (1839)  11  Vt.  309.    . 

•SLittlefield  v.  Hodge  (1859)  6  Mich.  326, 

«*Peck  V.  Maynard  (1849)  20  K.  H.  183.  • 

A  judgment  creditor  of  an  owner  of  land 
whose  judgment  did  not  become  a  iien  upon 
the  land  until  after  the  landowner  had  en- 
tered-  into  a  coi^tract  oi,  saie  and  had  agreed 
to  convey  it  upon  full  payment  of  the  pur* 
chase  price,  of  which  a  pajt  was  presently 
paid  in  cash  and  the  balance  was  repre* 
8ente<l  by  the  purchaser's  negotiable  promis- 
sory note,  due  in  future,  which  was  in- 
dorsed in  due  cqurse  of  business  by  the 
payee  before  maturity  to  a  bona  fide  holder 
for  value,  without  knowledge ,, of  the  judg- 
ment, is  neither  entitled  to  the  amount  of 
the  note  from  the  maker ^  nor  to  the  lieu 
on  the  ladid  as  against  the  indorsee*  Rid- 
dle V,  Berg.  (1886)  3  Sadlear  (Fa.)  .566,. 7 
Atl.  232.  . 

M  Hutchins  v.  Evans  (1841)  13  Vt.  541. 

^  A  plaintiff  in  attachment  is  not  entitled 
tp  a  judgment  of  condemnation  «^inst  the 
maker  of  a  negotiable  promissory  note  sum- 
moned as  garnishee  of  the  payee  or  indorsee 
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It  follows  that  an  attachment,  gar- 
nishment, or  trustee  process  of  a  debt 
owing  by  a  negotiable  bill  of  exchange 
or  promissory  note  before  the  paper  be- 
comes due  fails  and  is  defeated  by  a 
subsequent  transfer  of  the  bill  or  not« 
before  maturity  to  a  new  and  bona  fide 
holder  for  value  and  without  notice. 
It  has  accordingly  been  held  in  numerous 
cases  that  the  lien  acquired  by  service 
of  an  attachment  or  garnishee  process 
on  the  maker  of  unmatured  and  current 
negotiable  commercial  pax>er  is  a  tenta- 
tive and  qualified  one  which  is  devested 
by  the  negotiation  of  the  paper  before 
it  matures,  in  the  usual  course  of  busi- 
ness, to  an  innocent  purchaser  for 
value.'^  The  reason  for  this  is  the  in- 
applicability of  the  doctrine  of  lis  pen- 
dens to  dealings  in  negotiable  commer- 
cial paper  before  maturity. 
•     In   the  opinion  of  one  distinguished 


American  jurist,  as  appears  by  the  re- 
port of  one  of  his  decisions,  the  question 
of  the  ^ect  of  judicial  proceedings 
upon  commercial  paper  has  most  fre- 
quently arisen  in  eases  of  garnish- 
ment, by  which  process  a  maker  of  such 
paper  has  been  sought  to  be  held  for 
some  debt  of  the  ptyee;  and  the  gen- 
eral current  and  decided  weight  of  au- 
thoritv  is  in  favor  of  the  doctrine  that 
such  process  is  inoperative  in  respect 
of  such  paper.** 

The  doctrine  of  lis  pendens  does  not 
apply  in  case  of  garnishment  of  a  debt 
evidenced  by  a  negotiable  promissory 
note  before  its  maturity,  according  to  a 
decision  of  the  supreme  court  of  Geor- 
gia, nearly  contemporaneous,**  while 
both  before  and  after  it  had  been  and 
was  held  in  Pennsylvania  that  the  doc- 
trine of  implied  notice  by  lis  pendens  is 
totally  inapplicable  to  cases  of  attach- 


when  such  note  was  transferred  to  a  third 
person  for  value  before  it  became  due,  with- 
out notice  of  the  attachment,  either  before 
or  after  service  of  garnishee  process  on  the 
maker.  Cruett  v.  Jenkins  (1880)  53  Md. 
217,  overruling  Somerville  v.  Brown  (1847) 
6  Gill  (Md.)  399. 

W  Mayberry  v.  Morris  (1878)  62  Ala.  113; 
Enos  V.  Tuttle  (1819)  3  Conn.  27;  Culver  v. 
Parish  (1851)  21  Conn.  408;  Mims  v.  West 
(1868)  38  Ga.  18,  95  Am.  Dec.  379;  Burton 
V.  Wynne  (1876)  55  6a.  615;  Long  v.  John- 
son (1884)  74  Ga.  4;  Wilson  v.  McEachern 
(1911)  9  Ga.  App.  584,  71  S.  E.  946;  Greer 
v.  Powell  (1867)  1  Bush  (Ky.)  489;  Kim- 
batl  V.  Plant  (1840)  14  La.  511;  Cruett  v. 
Jenkins  (1880)  53  Md.  217;  Littlefield  v. 
Hodge  (1859)  6  Mich.  826;  Peck  v.  Maynard 
(1849)  20  N,  H.  183;  Fitch  v.  Brower 
(1886)  42  N.  J.  Eq.  300,  11  Atl.  330;  Bills 
v.  National  Park  Bank  (1882)  89  N.  Y.  343; 
Ormond  v.  Moye  (1850)  33  N.  C.  (11  Ired. 
L.)  564;  Stone  v.  Elliott  (1860)  11  Ohio 
St.  252;  Howe  v.  Hartneas  (1860)  11  Ohio 
St.  449,  78  Am.  Dec.  312;  Kieffer  v.  Ehler 
(1852)  18  Pa.  388;  Kimbrough  v.  Homsby 
(1904)  113  Tenn.'OOS,  84  S.  W.  613;  Price  v. 
Brady  (1858)  21  Tex.  614;  Hutchins  v. 
Evans  (1841)  13  Vt.  541;  Camp  v.  Scott 
(1842)  14  Vt.  387:  State  ex  rel.  Rogers  v. 
Burton   (1860)  11  Wis.  50. 

Although  by  statute  debts  due  by  nego- 
tiable promissory  notes  are  subjects  of  gar- 
nishment, gamisheeing  the  maker  of  one  in 
an  action  by  the  payee's  creditor  "will  not 
hold  after  the  paper  passes  before  maturity 
to  a  bona  fide  holder  for  value.  King  v. 
Carhart  (1855)  18  Ga.  650. 

A  summons  of  garnishment  on  the  maker 
of  a  negotiable  instrument  does  not  im- 
pound the  money  it  represents,  so  that  its 
transfer  in  good  faith  before  it  falls  due 
will  not  defeat  the  garnishment.  Wilson  v. 
McEachern  (1911)  9  Ga.  App.  584,  71  8.  E. 
946. 
1..R.A.1018C. 


A  debt  owing  upon  negotiable  paper  to 
a  defendant  in  attachment  may,  by  a  trans- 
fer to  R  bona  fide  holder  for  value  and  be- 
fore maturity,  cease  to  be  such,  and  become 
a  debt  due  the  indorsee  instead;  and.  if 
so  transferred,  cannot  be  appropriated 
through  garnishee  process  against  the  debt- 
or to  the  payment  of  the  claiBi  against  the 
attachment  defendant.  Secor  v.  Witter 
(1883)  89  Ohio  St.  218. 

An  attachment  of  the  amount  payable 
upon  a  negotiable  promissory  note  indorsed 
in  blank  and  in  commercial  form  by  service 
upon  the  maker  while  the  dMEesdant  bad 
possession,  such  note  being  afterwardin 
transferred  before  it  matured,  to  a  third 
person,  without  notice,  for  a  full  considera- 
tion, cannot  stand.  Ludlow  v.  Bingham 
(1799)  4  Dall.  (Pa.)  47,  1  L.  ed.  736. 

An  attachment  of  a  negotiable  promis- 
sory note  in  the  hands  of  the  maker  before 
its  maturity,  at  the  suit  of  a  creditor  of 
the  payee,  is  worthless  against  a  holder  who 
acquired  the  paper  in  due  course  of  busiiieaj», 
in  ^ood  faith,  without  notice,  before  its  ma 
turity,  either  before  or  after  the  attach- 
ment. Hill  V.  Kroft  (1857)  29  Pa.  186. 
Day  V.  Zimmerman  (1871)  68  Pa.  72,  8  Am. 
Rep.  157;  Bell  v.  Philadelphia  Binding  & 
Mailing  Co.  (1899)  10  Pa.  Super.  Ct.  3a 

The  maker  of  a  negotiable  promisor}' 
note,  no  statute  being  in  force  to  the  con- 
trary, cannot  be  adjudged  trustee  of  the 
payee  where  the  latter  has,  before  the  paper 
became  due,  indorsed  and  transferred  it  to 
an  innocent  holder  for  value,  even  though 
the  trustee  process  was  served  prior  to  the 
transfer,  and  the  indorsee  gave  no  notice 
of  it.  Hinsdin  v.  Safford  (1839)  11  Vt.  309: 
Little  V.  Hale  (1^39)  11  Vt.  482. 

•  Mr.  Justice  Miller  in  Durant  v.  Iowa 
Countv  (1864)  1  Woolw.  69,  FeC  Cas.  Xo. 
4,189. " 

99  Mims  V.  West  (1868)  38  Ga.  18,  96  Am. 
Dee.  379. 
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ment  of  negotiable  commeroial  paper  be- 
fore maturity  .•• 

The  Snpreme  Court  of  the  United 
States  has  held  that  the  rule  requiring 
everyone  to  take  notiee  of  a  pending 
litigation  over  the  title  to  property  he 
is  about  to  buy  from  one  of  the  litigants 
does  not  apply  to  commercial  paper  pur- 
chased before  its  maturity.*^ 

There  have  been  several  decisions  in 
harmony  with  those  just  mentioned^  so 
that  it  may  safely  be  said  that  the  in- 
applicability of  the  lis  pendens  doctrine 
to  bona  Ude  transfers  of  negotiable  pa* 
per  for  value  and  befbre  maturity  is 
generally  conceded.^' 

The  reason  for  excepting  negotiable 
paper  from  the  operation  of  the  Ha 
pendens  rule  is  to  protect  the  oommeiv 
eial  community  by  removing  all  obstacles 
to  the  free  circulation  of  such  paper; 
since,  if  such  paper,  when  regular  upon 
its  face,  were  to  be  subject  to  the  possi- 
bility of  a  suit  being  pending  between 
the  original  parties  to  it,  its  negotiabil- 
ity would  be  seriously  aifected  and 
innumerable  commercial  transactions 
would  be  checked.'* 

The  doctrine  of  lis  pendens,  it  has 
been  well  said,  is  founded  on  no  principle 
of  natural  equity,  but  solely  on  consider- 
ations of  public  policy;  and  the  policy 
which  excepts  negotiable  paper  from  its 
operation  is  at  least  as  wise,  as  import- 


ant, and  as  well  established,  as  that  on 
which  the  doctrine  rests.^ 

&.  After  maturity. 

An  overdue  negotiable  promissory 
note  has  ceased  to  be  current.^  It  is 
upon  the  same  footing,  it  has  been  said, 
as  other  choses  in  action.^  At  maturity 
it  becomes  subject  to  defenses  which 
theretofore  were  unavailable.*'  A  past- 
due  promissory  note  cannot  be  trans* 
ferred  to  an  innocent  holder  so  as  to  cut 
off  defenses  which  the  maker  may  have 
against  the  previous  holder.*'  As  a  gen- 
eral rule,  the  purchaser  of  commeroial 
paper  after  it  is  overdue  and  dishonored 
is  put  on  inquiry  respecting  any  defenses 
which  may  be  set  up  against  it.*^  He 
may  well  presume  that  it  has  been  whoUy 
or  partly  paid,  or  that  it  ought  not  to  be 
paid,  and,  hence,  he  takes  the  risk  of  a 
good  defense  to  it.***  If  he  buys  it,  he 
takes  it  subject  to  all  the  defenses  which 
the  maker  of  it  had  while  it  was  the 
property  of  the  preceding  holder.***  He 
acquires  it  subject  to  all  existing  equities 
between  the  original  parties.*** 

It  follows  that  the  indorsee  of  a  nego- 
tiable bill  or  note  who  takes  it  after  it 
has  matured,  takes  it  subject  to  any  at- 
tachment or  garnishment  previously 
served  upon  the  maker  as  debtor  of  the 
payee  or  prior  holder.***  A  fortiori  does 
the  indorsee  of  an  overdue  promissory 


MKieffer  V.  Ehler  (1852)  18  Pa.  388;  Hill 
V.  Kroft  (1867)  29  Pa.  186;  Day  v.  Zimmer- 
man (1871)  68  Pa.  72,  8  Am.  Rep.  157;  Bell 
T.  Phihidelphia  Binding  h  Mailing  Co. 
(1890)  10  Pa.  Super.  Ct.  38. 

w  Warren  County  v.  Marcy  (1878)  97  U. 
S.  107,  24  L.  ed.  981. 

MThe  general  rule  that  the  pendency  of 
a  litigation  respecting  real  property  is 
notice  to  all  persons  dealing  with  its  sub- 
ject, whether  applicable  or  not  to  personal 
property  in  general,  does  not  apply  to 
transfers  of  negotiable  paper  before  ma- 
turity. Winston  v.  Westfeldt  (1853)  22 
Ala.  760,  58  Am.  Dee.  278. 

The  general  rule  that  all  persons  dealing 
with  property  the  subject  of  a  pending  suit 
can  acquire  from  any  party  or  privy  to  it 
only  a  title  liable  to  be  devested  by  the 
judgment  or  decree  In  such  suit  does  not 
extend  to  negotiable  paper.  Mayberry  v. 
Morris  (1878)  62  Ala.  113. 

The  doctrine  of  lis  pendens  does  not  ap- 
ply in  cases  of  transfer  of  negotiable  com- 
mercial paper  before  maturity,  for  value,  to 
bona  fide  holders.  Stone  v.  Elliott  (1860) 
11  Ohio  St.  252;  Howe  v.  Hartpeas  (1860) 
U  Ohie  St.  449,  78  Am.  Dec.  312;  Kim- 
brough  V.  HOrnsby  (1904)  118  Tenn.  605,  84 
S.  W.  613;  Wilson  v.  McEach^n  (1911) 
9  6a.  App.  584,  71  S.  S   946w 

It  does  not  apply  to  dealings  in  com- 
L.R.A.1918C. 


mercial  paper.  Hall  v.  Bowker  (1871)  44 
Vt.  77. 

••  Warren  County  v.  Marcy  (IT.  S.)  supra. 

••Stone  V.  Elliott  (Ohio)  supra. 

MHinsdill  v.  Saiford   (1889)    11  Vt.  309. 

MHutchins  v.  Evans  (1841)   13  Vt.  541. 

97McCormack  v.  Williams  (1915)  88  N. 
J.  L.  170,  L.R.A.1917E,  535,  95  Atl.  978. 

M  Thompson  v.  Gainesville  Nat.  Bank 
(1886)  66  Tex.  156,  18  S.  W.  350. 

89  First  Nat.  Bank  v.  Texas,  20  Wall. 
(U.  S.)  88.  supra;  22  L.  ed.  298. 

WOHinsdiU  v.  Safford  (Vt.)  supra. 

101  Camp  V.  Scott  (1842)  14  Vt.  387. 

l<tt  First  Nat.  Bank  v.  Texas  (U.  S.) 
supra. 

The  general  rule  that  a  negotiable  bill  of 
exchange  or  promissory  note,  transferred 
when  overdue,  passes  to  the  new  holder  sub- 
ject to  all  the  equities  of  the  previous 
parties  affecting  it,  was  recognized  and  eon- 
ceded  in  Ames  v.  Meriam  (1867)  98  Maaa. 
204;  but  in  that  case  it  was  held  that  the 
rule  did  not  apply  to  a  bank  check  indorsed 
over  to  a  new  holder  a  few  days  after  it 
had  been  drawn  and  delivered. 

iMDay  V.  Zimmerman  (1871)  68  Pa.  72, 
8  Am.  Rep.  157;  Daniel  v.  Rawlings  (1846) 
6  Humph.  (Tenn.)  403. 

It  has  been  said  that  theire  is  no  con- 
trariety of  opinion  in  respect  of  a  plea  that 
a  debt  due  by  bill  of  exchange,  negotiated 
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note  take  it  snbjeet  to  a  garnishment 
previously  served  upon  the  mafcet  when 
he  well  knows  of  such  garnishment.*^ 
Trustee  process  served  upon  the  maker  of 
a  negotiable  promissory  note  as  debtor 
of  the  payee  takes  precedence  over  and 
has  priority  to  rights  subsequently  ae-« 
quired  by  an  indorsee  of  the  paper  after 
it  has  beeome  past  due.^^'^  As  against  a 
garnishment,  an  over  due  promissory 
note  has  oeaaed  to  be  negotiable.*^ 
Therefore,  after  a  negotiable  promissory 
note  has  fallen  due  and  remains  unpaid, 
and  while  it  is  stiU  the  property  of  the 
defendant  it  is  subject  to  attachment 
ear  garnishmient  bv  the  service  of  process 
upon  the  maker,*^''  and  the  latter's  lia- 
bility as  garnishee  or  trustee  thereby  be- 
comes fixed.  **^^ 

V.  Oatmishnient    of    negotiable    -paper 
after  Uh  transfer, 

a.  Before  maturity. 

It  has  never  been  questioned  by  any 
authority  worthy  of  respect  where  the 

after  its  maturity  to  a  plaintiff  claiming  it 
had  been  recovered  by  another  on  a  process 
of  attachment,  is  good  at  common  law.  St. 
Louis  Perpetual  Ins.  Co.  v.  Cohen  (1845)  0 
Mo.  421. 

w>*  Stevens  v.  Pugh  (1861)  12  Iowa,  430. 

105  Camp  V.  Scott  (Vt.)  supra, 

l06Hutcheson  v.  King  (1004)  37  Tex.  Civ. 
App.  151,  83  S.  W.  215. 
'  lOTSomers  v.  Losey  (1882)  48  Mich.  294, 
12  N.  W.  188;  Serviss  v.  Washtenaw  Cir- 
cuit Judge  (1898)  116  Mich.  101,  72  Am.  St. 
Rep.  507,  74  N.  W.  310;  Bills  v.  National 
Park  Bank  (1882)  89  W.  Y.  348. 

This  has  been  declared  to  be  law  well 
settled  by  authority.  Smith  v.  Spinnen- 
weber  (1914)  114  Ark.  384,  170  S.  W.  84; 
Thompson  v.  Gainesville  Nat.  Bank  (Tex.) 
supra. 

After  a  debt  due  upon  a  promissory  note 
secured  by  a  mortgage  has  become  due  and 
has  been  attached  by  a  judgment  creditor 
of  the  mortgagee  upon  garnishee  process 
against  the  maker  and  mortgagor,  and  the 
latter  has  been  judicially  ordered  to  pay 
the  attaching  creditor  the  sum  due  upon 
his  judgment,  a  subsequent  assignee  of  the 
note  and  mortgage  takes  them*  subject  to 
the  attachment,  and  becomes  entitled  to 
collect  from  the  garnishee  only  the  surplus 
above  the  attaching  creditor's  claim.  Camp- 
bell V.  Nesbitt  (1878)  7  Neb.  300. 

w*The  maker  of  a  promissory  note,  in- 
debted thereon  to  the  payee  after  it  has 
become  due,  is  liable  as  garnishee  in  a  suit 
against  the  payee  by  one  of  his  creditors, 
notwithstanding  the  transfer  of  the  note 
after  service  of  the  garnishment  is  knOAVn 
to  the  garnishee  before  he  answers.  Stevens 
V.  Pugh  (Iowa)  supra. 

The  maker  of  a  negotiable  promissory 
L.R.A.1918C. 


law  merehant  prevails  unaffeeted  by  leg- 
islation that  negotiable  commercial 
paper  after  it  has  passed,  before  matur- 
ity,  from  a  defendant  to  another  holder 
in  good  faith  for  value,  eannot  be  sub- 
jected to  attachment  or  garnishment.  It 
has  gone  beyond  the  reach  of  these 
processes.  A  bona  fide  indorsee  of  & 
negotiable  promissory  note  transferred 
by  the  holder  to  him  before  it  has  be- 
come due,  for  a  good  consideration  of 
value,  takes  it  and  the  right  to  collect 
it  from  the  maker  wholly  unaffected  by  a 
later  garnishment  as  a  debt  owing  the 
previous  owner.^^  An  attempt  to  gar- 
nishee a  debt  evidenced  by  an  unmatured 
negotiable  promissory  note  which  had 
passed,  before  the  service  of  the  gar- 
nishee process,  to  a  bone  fide  holder  for 
value,  necessarily  fails  because  the  gar- 
nishee is  not  indebted  upon  the  paper  to 
the  defendant.^^®  To  entitle  attaching 
creditors  to  judgment  against  the  maker 
of  a  negotiable  promissory  note  who  was 
served  as  garnishee  of  the .  defendant, 
they  are  bound  to  prove  that  he  held  the 

note,  summoned  as  trustee  in  attachment  of 
the  payee,  is  chargeable  as  such,  where  thf 
note  was  overdue  at  the  time  the  writ  wa'* 
served,  and  is  not  shown  to  have  been  traiit^- 
ferred.  Scott  v.  Hawkins  (1868)  90  Mass. 
660. 

w»  Brown  v.  Fisher  (1905)  35  Ind.  App. 
549,  74  N.  E.  632. 

A  bona  fide  purchaser  for  value  and  before 
maturity  from  the  holder  of  a  negotiable 
promissory  note  which  had  been  pledged 
to  a  hank  as  collateral  security  for  a  loan 
or  discount,  who  gave  notice  of  his  pur- 
chase to  the  bank  and  demanded  of  it  the 
possession  of  the  instrument  before  an  at- 
tachment had  been  issued  and  served  by  a 
creditor  of  his  indorser,  obtained  a  title 
and  a  right  superior  to  those  of  the  attach- 
ing creditor,  although  he  did  not  get  from 
the  bank  manual  possession  of  the  note. 
Howe  V.  Ould  (1876)  28  Gratt.  (Va.)  1. 

By  a  transfer  before  maturity,  made  in 
good  faith  to  repay  an  actual  loan  of  money 
by  the  transferee,  even  from  a  husband  to 
his  wife,  a  negotiable  promissory  note  is 
put  out  of  the  reach  of  an  after-issued  at- 
tachment through  trustee  process  against 
the  maker,  as  debtor  of  the  payee.  Clongh 
V.  RuBsell  (1875)  65  N.  H.  279. 

An  indorsement  and  transfer  of  a  nego- 
tiable receipt  for  tihe  payment  of  money 
when  collected  by  the  signer,  made  in  good 
faith  to  a  bona  fide  holder  for  value,  with 
intent  to  vest  the  whole  title  to  the  pap^, 
in  the  indorsee,  prior  to  the  service  of 
garnishee  process,  upon  the  receiptor,  pre- 
vents the  garnishment  from  taking  effect. 
Beck  v.  Cole  (1862)  16  Wia.  96. 

110  Lorain  v.  Lorain  Sav,  &  Bkg.  Co. 
(1895)  2  Ohio  N.  P.  108,  4  Ohio  S.  &  C  P. 
Dec.   84. 
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pa|)er  at  the  time  the  Attachment  irM 
served.*"  No  judgment  can  be  rendered 
againet  a  garnishee  indebted  ttpon  a  ve* 
gotiable  premissory  note  to  whoeoevef 
holds  it,  when,  before  it  matured,  and 
before  service  was  made  upon  the  gar* 
nishee,  the  note  had  been  indomedand 
transferred  for  value  to  an  innocent 
third  pexaon  by  the  defendant.**^ 

h.  After  maturity. 

An  overdue  negotiable  promiaaory  note 
continues  to  be  negotiable  in  the  sense 
that  it  is  transferabie  bj  indarsement 
and  deliver)^  as  befose  maturity .^^^  It 
continues  negotiable  in  this  sense  until 
it  is  paid,  if  not  restrietively  indossed 
by  the  holder^**^  The  transfer  of  a  no^ 
gotiable  promissory  note  by  indorsement 
and  delivery  after  it  has  matured  vests 
a  complete  legal  title  to  it  in  the  in- 
dorsee/*'^ Anyone  .  who  disputes  that 
title  takes  up  the  burden  of  establishr 
ing  by  evid^oe  a  good  defense^**^ 

Aeeordingly  it  has  been  decided  that  a 
bona  fide  indorsee  for  value  of  an  over* 
due  n^otiable  promissory  note  takes  a 
good  title  to  it,  and  gains  a  right  to.  re* 
cover  the  amount  due  upon  it  from  the 
maker  and  indorser  superior  to  an  at- 
tachment or  garnishment  whioh  was  not 
served  until  after  he  had  become  the 
owner  and  holder  of  the*  paper;  **^  that 
Sfarnishment  is  no  defense  to  the  maker 
in  an  action  upon  a  negotiable  promise 
scry  note  by  .a  bona  fide  indorsee  for 
value  who  acquired  it  before  the  gar- 
nishee {NTocess  was  served,  whether  he  got 


I  It  before  or  after  its  maturity;  ^^'  that 
for  the  maker  of  a  negotiable  promissory 
note,  whether  unmatured  or  past  due,  to 
be  charged  as  garnishee  of  a  defendant, 
the  latter  must  be  the  owner  and  holder 
of  it  when  the*  garnishment  process  is 
served  ;^^^  that  the  maker  of  a  nego-* 
liable  promissory  note  which  has  ma- 
tured cannot  be  charged  as  garnishee  of 
the  payee  unless  it  affirmatively  is  shown 
to  have  bolonged  to  such  payee  when  the 
writ  was  served;  ^^  and  that  no  judg* 
ment  charging  a  garnishee  for  a  debt 
due  by  negotiable  commercial  paper  can 
be  rend^ered  whisre  it  appears  that  be  is 
liable  for  it  to  a  bona  fide  holder,  not 
the  defendant,  to  whom  the  paper  was 
transferred  prior  to  the  garnishment, 
either  before  or  after  it  had  matnred.^'^ 

e.  Until  notice  is  priven. 

1.  Of  transfer^  of  imtnature  paper. 

It  may  be  asserted  with  the  utmoat 
confidence  that,  in  the  absence  of  a  pest* 
tive  statute  requiring  it,  no  notice  to  the 
maker  of  a  negotiable  instrument  of  its 
transfer  before  its  maturity  is  ever 
necessary  to  guard  an  indorsee  against 
a  later  attachment  of  the  paper  as  an 
evidence  of  the  maker's  debt  to  a  prior 
holder..  The  new  owner  is  under  no 
obligation  where  the  law  merchant  pre- 
vails without  change  to  notify  the  maker 
of.  his  ownership  in  order  to  protect  him- 
self from  a  subsequent  attachment  or 
garnishment  in  an  action  against  a  prior 
holder  or  the  payee ;  ^^  for  this  purpose 


"1  Scott  V.  Hill  (1831)  3  Mo.  88,  22  Am. 
Deo.  462. 

iMWalden  v.  Valiant  (1862)  16  Mo.  409;' 
Seeor  t.  Witter  (1883)  30  Ohio  6t.  216; 
Davis  v.  Pawlette  (1864)  3  Wis.  800,  62 
Am.  Dec.  6&0. 

The  statemente  in  the  text  have  further 
support  in  Fay  v.  Sears  (1872)  111  Mass. 
154;  Edney  v.  Willis  (1888)  23  Heb.  56,  36 
X.  W.  300;  Shuler  v.  Brvson  (1871)  65  N. 
C.  201;  Knisely  v.  Evans  "(1877)  34  Ohio  St. 
158. 

If  a  negotiable  security  was  not  due  when 
the  maker  was  served  with  process  in  at- 
tachment against  the  then  holder,  before 
he  can  be  compelled  to  pay  it  it  must  be 
proved  that  the  defendant  was  the  holder 
of  it  when  the  attachment  was  served.  Bills 
V.  National  Park  Bank  (1882)  89  N.  Y. 
343. 

The  maker  of  a  nej^otiable  promissory 
note  attached  as  a  debt  due  to  the  payee 
hy  the  service  upon  him  of  trustee  process, 
pursuant  to  the  New  Hampshire  statute  of 
1842  (Rev.  Stat.  chap.  208,  §  18;  Comp.  Stat. 
529).  would  not  be  charged  as  trustee  when 
the  paper  had  been  transferred  to  a  new 
and  bona  fide  holder  before  the  process  was 
I..K.A.]ni8C. 


served.  Amoskeag  Mfg.  Co.  v.  Gibbs  (1864) 
28  Wr.  H.  316. 

llSFirert  Nat.  Bank  v.  Texas  (1673)  20 
Wall.  (U.  S.)  88,  22  L.  «d.  208;  Edney  ▼. 
WilUs  (1888)  23  Neb.  56,  96  N.  W.  300; 
Shuler  v.  Bryson  (1871>  65  N.  C.  201; 
Knisely  v.  Evans  (1877)  34  Ohio  St.  158; 
Lorain  v.  Lorain  Sav.  &  Bkg.  Co.  (1805)  2 
Ohio  N;  p.  108,  4  Ohio  S.  &  C.  P.  Dec.  84. 
See  also  liote  in  46  L.K.A.  75S. 

iHOakdale  Mfg.  Co.  r.  Olarke  (1«§9)  20 
R.  I.  192,  69  Atl.  661. 

U5  Knisely  v.  Evans-  <18n)  34  Ohio  St. 
158. 

116  First  Nat.  Bank  v.  Texas  (1873)  20 
Wall.  (U.  S.)  88,  22  L.  ed.  298. 

llVShul^  v.  Bryson  (1871)  65  N.  C.  201. 

ll«  Knisely  v.  Evans  (1877)  34  Ohio  St. 
158,  and  Shuler  r.  Bryson  (1871)  65  IT.  C. 
201,  supra. 

119  Edney  ▼.  Wifliis  (1888)  23  Neb.  66, 
36  N.  W.  300. 

MOBassett  v.  Qarthwaite  (1866)  22  Tex. 
230,  73  Am.  Dee.  257. 

Ml  Seeor  v.  Witter  (1888)  39  Ohio  St. 
218. 

M<  Jefferson  County  v.  Fox  (1840)  1  Mor- 
ris (Iowa)  48. 
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no  notice  of  transfer  is  necessary.^** 
One  who  acquires  a  negotiable  prontis* 
aory  note  in  good  faitb^  for  value,  and 
before  maturity,  is  neither  bound  to  an* 
ticipate  an  after  attachment  against  a 
prior  holder,  nor  to  give  the  maker  any 
notice  of  the  transfer  to  protect  himself 
against  a  subsequent  garnishment.^^ 
The  rule  that  the  assignee  of  a  debt  is 
entitled  to  its  payment  in  preference  to 
third  persons  who  may  have  garnisheed 
the  debtor  only  in  ease  he  has  given 
previous  notice  to  the  debtor  of  the  as- 
signment of  the  debt  does  not  apply  to 
debts  due  by  negotiable  commercial 
paper  indorsed  in  blank,  and  passing  be- 
fore maturity  from  holder  to  holder  by 
mere  delivery.^** 

So  rarely  have  the  doctrines  just 
stated  been  challenged  that  it  has  been 
asserted  that,  as  to  promissory  notes 
negotiable  in  terms,  indorsed  in  blank, 
ana  circulating  from  hand  to  hand  'by 
mere  delivery  before  they  mature,  '*it 
has  never  been  nor  can  it  be  pretended 
that  any  notice  of  transfer  is  necessary^' 
to  protect  a  holder  against  a  subsequent 
garnishment  of  the  maker  as  debtor  of 
a  previous  holder.*'* 

2n  Of  transfers  of  overdue  paper. 

With  respect  to  the  necessity  for  the 
holder  of  negotiable  commercial  paper 
who  acquires  it  after  it  has  become  pay- 
able and  is  dishonored  to  notify  the 
maker  of  its  transfer  in  order  to  be  pro- 
tected against  a  subsequent  attachment 
or  garnishment,  the  courts  are  far  from 
agreement.  It  is  the  general  rule  that 
negotiable  commercial  paper  acquired 
after  it  is  past  due  is  subject  to  the 
same  defenses  as  if  it  were  not  nego- 
tiable ;"•  and  it  is  cwtainly  true  that 
the  maker. of  a  promissory  note  payable 
to  a  defendant  in  attachment  cannot  be 
charged  as  trustee  if  it  was  transferred 
to  another  person  before  the  service  of 
the  writ,  and  proper  notice  of  such  trans- 
fer was  given  to  the  maker,  whether  the 
note  was  or  was  not  negotiable.*'' 

That  it  is  necessary  for  the  purchaser 
of  commercial  paper  which  has  lost  its 


negotiability  in  general  by  becomiug 
overdue  to  notify  the  maker  that  he  has 
acquired  it,  in  order  to  forestall  an  at- 
tachment or  garnishment,  is  a  pn^si- 
tion  that  has  been  both  denied  and  ai> 
finned  by  the  courts. 

On  the  one  hand,  it  has  been  held  that 
an  overdue  n^otiable  promissory  note 
cannot  be  reached  by  garnishee  process 
upon  the  maker  as  a  debt  due  to  the 
payee  after  it  has  been  transferred  to  a 
third  person  by  indorsement  and  de- 
livery, whether  the  maker  ham  or  has  not 
had  notice  of  the  transfier,^"*  because 
once  the  payee  has  indorsed  and  trans- 
ferred such  a  note  to  another,  whether 
before  or  after  it  has  matured,  he  no 
longer  has  a  cause  of  action  upon  it 
against  the  maker,  whether  the  latter 
knows  or  is  ignorant  of  the  transfer.^** 
According  to  this  authority  notice  to  the 
maker  of  the  transfer  of  his  past-doe 
negotiable  promissory  note  by  a  defend- 
ant to  a  later  bona  fide  holder  has  noth- 
ing to  do  with  his  liability  as  garnishee, 
the  question  being  singly  who  was  the 
legal  holder  of  the  paper,  with  the  right 
to  recover  upon  it,  at  the  time  of  gar- 
nishment.*** The  indorsee  of  an  over- 
due negotiable  instmment  when  not  so 
required  by  a  statute  is  not,  according 
to  another  authority,  bound  to  notify  the 
maker  that  a  transfer  of  the  paper  has 
taken  place,  in  order  to  protect  himself 
against  a  subsequent  attachment  or  gar- 
nishment, since  the  maker,  on  the  trans- 
fer of  the  paper,  ceased  to  be  indebted 
to  the  former  holder,  regardleas  of  his 
knowledge  or  ignorance  that  its  owner- 
ship had  changed.***  According  to  an- 
other decision,  a  negotiable  promissor}* 
note  transferred  to  a  bona  fide  holder 
for  value  after  it  has  become  due,  and 
before  any  attachment  or  garnishment 
has  issued,  is  thereby  put  out  of  the 
reach  of  garnishee  process  on  the  maker 
as  a  debt  due  the  former  holder,  irre- 
spective of  whether  or  not  he  had  re- 
ceived any  notice  of  the  transfer.*** 

On  the  other  hand,  several  courts  have 
taken  the  affirmative  side  of  the  propo- 
sition. 


Sheets  v.  Culver  (1840)  14  La.  449,  33 
Am.  Dec.  593. 

lt«  Myers  v.  Beeman  (1848)  31  N.  C.  (9 
Ired.  L.)  116. 

IM  Sheets  v.  Culver  (La.)  9upra. 

IM  Fairfield  County  Nat.  Bank  v.  Hammer 
(1915)  89  Conn.  592,  95  Atl.  31;  Austin  v. 
First  Nat.  Bank  (1912)  150  Ky.  113.  150 
S.  W,  8;  McKim  v.  King  (1882)  58  Md.  502, 
42  Am.  Rep.  340;  Jacobus  v.  Jamestown 
Mantel  Co.  (1912)  149  App.  Div.  856,  134 
N.  Y.  Supp.  418,  affirmed  in  (1914)  211  N. 
L.R.A.1918C. 


Y.  154,  105  X.  E.  210;  Marsh  v.  Marshall 
(1866)  53  Pa.  396;  Davis  v.  Miller  aS.w) 
14  Gratt.  (Va.)  1;  Cottrell  v.  Walking 
(1893)  89  Va.  801,  19  L.R.A.  754.  37  Am. 
St.  Rep.  897,  17  S.  E.  328. 

l«7Fay  V.  Rears  (1872)  111  Mass.  154. 

1*8  Edney  v.  Willis  (Neh.)  supra. 

i^Knisely  v.  Evans   (Ohio)   supra. 

IM  Lorain  v.  Lorain  Sav.  A>  Bkg.  Co. 
(1895)  2  Ohio  N.  P.  108,  4  Ohio  8.  &  C  ¥• 
Deo.  84. 
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An  assi^ment  of  a  non-negotiable 
promiesory  note,  it  has  been  held,  ito- 
poses  no  obligation  upon  the  maker  to 
the  assignee  until  notiee  of  the  assign- 
ment has  been  given;***  and  a  promis- 
sory note  not  transferred  until  it  is  past 
due  is  subject  to  all  defenses  existing 
between  the  maker  and  the  payee  untU. 
notiee  has  been  given  of  the  trans- 
fer;^** and,  therefenee,  the  maker  of  a 
negotiable  promissory  note  payable  on 
demand,  summoned  when  the  paper  is 
overdue,  as  trustee  of  the  payee,  is 
chargeable  if  be  has  had  no  notice  of  a 
transfer.*** 

Again,  it  has  been  held  that  the  maker 
of  a  negotiable  promissory  note  which 
the  payee  owned  at  the  time  it  matured, 
but  which  he  transferred  after  it  became 
due,  to  a  thjxd  person,  was  liable  as  gar- 
nishee in  an  action  against  the  payee, 
unless  and  until  the  indorsee  gave  notice 
of  the  transfer  and  of  his  ownership  of 
the  paper.*** 

If,  it  has  been  said,  the  maker  of  an 
overdue  negotiable  promissory  note, 
who  had  been  charged  as  trustee  on  at- 
tachment against  the  payee,  should  pay 
it  to  the  attaching  creditor  without  hav- 
ing had  any  notice  that  the  note  had 
been  transferred  to  another  holder,  he 
would  hav6  a  good  defense  to  an  action 
afterwards  brought  thereon  by  ah  in- 
dorsee,*** for  it  has  been  held  that  the 
payment  of  a  negotiable  promissory  note 
after  its  maturity,  by  the  maker  as  gar- 
nishee, without  any  notice  that  the  paper 
had  been  transferred  to  another  holder 
than  the  defendant,  protects  him  against 
liability  in  a  later  suit  by  an  indorsee 
who  did  not  get  title  to  the  note  until 
after  it  fell  due.***  A  judgment  against 
the  maker  of  a  negotiable  promissory 
note  as  trustee  of  the  payee  before  he 
has  been  notified  of  any  transfer  of  the 
paper  has  been  declared  to  be  a  good 
defense  to  an  action  upon  it  by  a  post- 
maturity indorsee.^** 

Anyone  who  takes  overdue  negotiable 
paper  is  held  to  take  it  subject  to  gar- 
nishment, against  which  he  can  protect 
himself  only  by  giving  notice  to  the 
maker  prior  to  the  garnishment.**''  The 
indorsee  of  a  past-due  negotiable  prom- 


issory note  is  said  to  be  in  danger  of 
losing  his  right  to  recover  upon  it  by  an 
intervening  judgment  against  the  maker 
as  trustee  of  the  payee  until  he  gives 
the  maker  notice  that  the  note  has  been 
transferred  to  him.*** 

These  views  have  been  approved  else- 
where.*** 

The  purchaser  of  overdue  negotiable 
commercial  paper  is  held  to  be  bound, 
in  order  to  insure  his  right  to  recover 
upon  it,  to  give  notiee  that  he  has  ae- 
quired  it  to  the  maker  in  season  to  en- 
able the  litter  to  set  up  the  transfer  in 
his  answer  in  the  garnishment  proceed- 
ing, for  the  reason  that  if  the  maker,  in 
his  answer  as  garnishee,  unwittingly  and 
in  good  faith  admits  his  debt  upon  the 
paper  to  the  defendant,  and  in  conse- 
quence suffers  judgment  to  be  taken 
against  him,  that  judgment  will  and 
should  be  a  bar  to  an  action  on  the 
paper  by  the  delinquent  indorsee,  as  the 
maker  cannot  and  ou^ht  not  to  be  com- 
pelled to  pay  his  obligation  twice.*** 

a.  LegiBUiU&n  makAng  notiee  reqiiiMte 
to  '^otect  from  gamishmient. 

In  the  past  there  have  been  enacted 
statutes  requiring  indorsees  of  negoti- 
able paper  to  give  notice  of  their  owner- 
ship to  makers  to  protect  themselves 
against  attachments  and  garnishments  of 
payees  and  indorsers. 

The  state  of  Vermont  is  conspicuous 
for  such  legislation.  A  statute  of  that 
state***  provided  that  all  negotiable 
paper,  whether  unmatured  or  past  due, 
might  be  attached  by  and  should  be  sub- 
ject to  trustee  process  unless  and  until 
it  had  been  negotiated  and  notice  of  the 
negotiation  had  been  given  to  the  maker 
or  indorser  before  he  was  served  with 
process.*** 

As  the  statute  subjected  to  the  trustee 
process  as  debts  due  the  payees  all  prom- 
issory notes,  without  exception,  regard- 
less of  time  or  place  of  payment  or  con- 
venience of  thfe  parties,  until  notice  had 
been  given  to  the  makers  that  they  had 
been  transferred  to  other  holders,  it  was 
held  that,  under  its  operation,  a  bank: 
which,  in  the  usual  course  of  business, 
had  discounted  a  negotiable  promissory 


wi  Comstock  V.  Farnum   (1806)   2  Mass. 
06. 

US  Scott  V.  Hawkins  (1868)  09  Mass.  550. 

issMfCoid   V.   Beattv    (1861)    12    Iowa, 
299;  HinBdill  v.  Safford  (1839)   11  Vt.  309. 

i«4  Scott  V.  Hawkins  (Mass.)  supra. 

iSdSomers  v.  Losey  (1882)  48  Mich.  294, 
12  N.  W.  188. 

IW  Hinsdill  v.  Safford  (Vt.)  supra. 

i^^McCoid  V.  Beatty   (Iowa)  supra. 
L.R.A.1918C. 


188  Hinsdill  v.  Safford    (Vt.)    supra. 

188  Vide,  Mills  y.  Stewart  (1847)  12  Ala. 
90. 

1^  Walters  v.  Washington  Ins.  Co.  (1855) 
1  Iowa,  404,  63  Am.  Dec.  451:  McCoid  v. 
Beatty  (Iowa)  supra;  Yocum  v.  White 
(1873)  36  Iowa,  288. 

Ml  Act  of  1841,  Comp.  Stat.  chap.  32,  §  45. 

1*8  Seward  v.  Garlin  (1861)  33  Vt.  583. 
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note  payable  at  its  own  banJuD^  house 
in  the  future,  and  bad  neglected  to  give 
notice  to  the  maker  of  the  change  of 
ownership,  held  the  paper  subject  to  fi 
trustee  process  served  on  the  maker  as 
the  payee's  debtor.^**  Under  that  stat- 
ute, too,  it  was  held  necessary  that 
every  transfer  of  a  negotiable  commer- 
cial instrument  to  a  new  holder  should  in 
turn  be  brought  to  the  knowledge  of  the 
maker  for  the  holder  to  be  safe  against 
attachments  in  actions  against  prior 
holders  along  the  Une.^**  The  statute 
afterwards  was  amended  so  as  to  exempt 
domestic  banks  which  had  discounted 
commercial  paper  from  the  necessity  of 
notifying  the  makers  in  order  to  protect 
themselves  from  subsequent  attachments 
by  trustee  processes,  but  the  amendment 
was  held  not  to  extend  to  or  cover  nego- 
tiable promissory  notes  turned  over  to 
the  banks  as  collateral  securities  for 
other  discounts."* 

4,  Form  and  sufficiency  of  notice. 

In  the  case  just  cited  it  was  further 
held  that  the  mentioning  by  the  payee 
to  th^  maker  of  a  purpose  to  use  nego- 
tiable promissory  notes  as  collateral  se- 
curity in  some  one  or  ^lore  banks,  at 
the  tij^ie  the  notes  were  delivered,  and  the 
payee's  later  voluntary  statement  to  the 
maker  that  he  had  used  them  as  collat- 
eral security  for  sundry  discounts  at 
a  named  bank,  was  insu£^cient  notice  of 
their  transfer  to  protect  the  bank 
against  an  attachment  by  trustee  process 
served  on  the  maker  for  the  benefit  of  a 
creditor  of  the  payee. ^^'^ 

But  a  notice  of  transfer  given  to  one 
of  two  makers  of  a  joint  and  several 
negotiable  promissory  note  has  been  held 
suficient  to  give  the  indorsee  a  prior 
right  to  recover  the  sum  due  upon  it 
over  a  oreditor  of  the  payee  claiming 
imder  a  subsequent  attachment  in  virtue 
of  trustee  process  served  upon  the  other 
maker,^*® 

And  an  action  brought  against  the 
maker  by  an  indorsee  of  an  overdue 
negotiable  promissory  note,  followed  by 
a  submission  to  arbitration  of  all  mat- 
ters in  difference  between  the  plaintiff, 
the  defendant,  and  the  payee  of  the 
paper,  carried  to  a  hearing  before  the 


arbitrator,  :was  held  sufficient  and  ample 
notice  of  transfer  of  the  note  to  satisfv 
the  statutory  requirement  of  such  notice 
in  order  to  give  exemption  from  after- 
served  trustee  process."'' 

Inasniuch,  however,  as  a  general  stat- 
ute making,  all  personal  property  sub- 
ject to  be  mortgaged  does  not  embrace 
choses  in  action,  the  giving  of  a  chattel 
mortgage  upon  a  promissory  note,  and 
the  filing  of  it  pursuant  to  law,  cannot 
take  the  place  of  a  notice  of  indorse- 
ment and  transfer  of  the  note  which  the 
statute  respecting  trustee  process  re- 
quires to  be  given  to  the  maker  to  render 
negotiable  camanercial  paper  passed  te 
other  holders  than  banks  exempt  from 
attachment.  ^*^ 

VI.  Rights f  after  gamishmetit,  of  bona 
fide  holders  of  negotiable  paper  ac- 
quired for  value f  before  maturity. 

By  the  law  n^rchant  an  indorsee  of  a 
negotiable  promissory  note  who  acquires 
it  for  value,  in.  good  faith,  before  ma- 
turity, and  without  notice,  obtains  an 
absolute,  unqualified  title.**®  His  title 
is  secure  against  all  equitable  defenses 
existing  between  the  original  parties  to 
the  instrument.**®  The  law  merchant 
assures  to  everyone  who  obtains  a  bill 
of  exchange  or  promissory  note,  nego- 
tiable in  terms,  before  maturity,  by  regu- 
lar indorsement,  for  a  valuable  consid- 
eration, and  without  either  actual  notice 
of  any  adverse  claim  or  of  such  suspi- 
cious circumstance?  as  put  him  on  in- 
quiry, the  light  to  recover  upon  it.*^* 

This  title  of  a  bona  fide  indorsee  of 
negotiable  paper  obtained  for  value  be- 
fore maturity  is  therefore  superior  to  a 
garnishment  served  before  the  paper 
was  transferred-*^*  The  rights  of  such  a 
bona  fide  purchaser  of  a  negotiable  com- 
mercial instrument  are  paramount  to 
those  of  a  garnisheeing  creditor.**' 
When  acquired  in  the  usual  course  of 
business  those  rights  are  paramount  to 
all  claims  of  other  persons,  by  garnishee 
process  or  otherwise.*'*  The  interest  ac- 
quired by  a  bona  fide  holder  of  a  nego- 
tiable promissory  note  received  while  it 
was  slijl  current,  in  due  course  of  busi- 
ness, cannot  be  defeated  by  a  pending 
trustee  process  against  the  maker  as  the 


1  l^Mavberry  v.  Morris  (1878)  62  AU. 
113. 

IWCruett  V.  Jenkins  (1880)   53  Md.  217. 

WlKieffer  v.  Ehler  (1852)  18  Pa.  388. 

I82>iayberry  v.-  Morris  Ala.  supra. 

IW  Wilson  V.  McKachern  (1911)  9  G«. 
App.  584,  71  S.  E.  946. 

i64Secor  v.  Witter  (1883)  39  Ohio  St. 
218. 


;i«  Kimball  v.  Gay  (1844)  16  Vt,  131. 

1**  Seward  v.  Garlin  (Vt.)   supra. 

i«  Farmers*  &  M.  Bank  v.  Drury  (1863) 
35  Vt.  469. 

14«  Ayott  V,  Smith   (1868)  .40  Vt.  532,  94 
Am.  Dec.  436. 

147  Austin  V.  Ryan  (1878)  51  Vt  XIO. 

!« Woodward  v.   Laporte    (1898)    70  Vt. 
390,  41  Atl.  443. 
L.R.A.1918C. 
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payee's  debtor.^*^  A  boaa  fide  indorsee 
of  a  negotiable  prOiOiisaory  note  before 
mftturity,  for  value,  in  tbe  usual  eourse 
of  trade,  holds  it  unaffected  by  a  prior 
garnishment  of  the  maJker.^'*^  An  at- 
taehment  cannot  affect  sueh  a  holder's 
hghts.^^''  It  is  wholly  ineffectual  against 
hiaL^w 

The  indorsee  of  eoioanercial  paper  in 
good  faith^  for  vaiue^  and  before  ma- 
turity, has  his  remedy  upon  it  against 
the  maker  and  indorser  unaffected  by 
garnishee  proceedings  to  which  he  was 
no  party.*^®  His  remedy  cannot  be  af- 
feeted  by  a  garnishment  of  the  maker 
in  an  action  by  the  creditor  of  a  prior 
holder,  because  the  proceeding  was  r^s 
inter  alios.^^®  The  pendency  of  .garnish- 
ment proceedings  against  the  maker  is 
no  defense  to  him  when  sued  upon  his 
negotiable  promissory  note  by  a  boni^ 
tide  holder  for  valuej  before  maturity  ;^^^ 
neither  is  a  judgment  against  him  as 
gamishee,^^  even  when  taken  upon  his 


admission  of  indebtedness  to  the  defend- 
ant because  of  his  lack  of  notice  that 
the  paper  had  been  transferred  to  the 
plaintiff;  ^^  and  a  ddoree  in  chancery 
directing  htm  to  pliy  into  court  the 
amount  due  upon  his  obligation  to  satis- 
fy a  judgment  against  one  who  held  it 
when  the  suit  was  begun  affords  him  no 
better  defense  to  a  subsequent  action 
upon  the  paper  by  an  indorsee  who  took 
it  before  its  maturity,  during  the  pend- 
ency, but  without  notice,  of  the  suit  in 
chancery.***  The  case  is  no  better  for 
the  unfortunate  maker  of  negotiable 
commercial  paper,  who,  as  garnishee  of 
a  defendant  in  ignorance  that  it  had 
been  transferred  before  it  fell  due,  actu- 
ally pays  it;  he  still  has  no  defense 
based  on  such  payment  to  an  action  upon 
it  by  a  bona  fide  holder  for  value  before 
maturity.*^*  If  he  pavs  as  garnishee,  he 
does  so  at  his  peril. *^  His  liability  to 
the  indorsee  cannot  be  thus  extin- 
guished.**'    It   is,   of   course,    different 


iMCamp  V.  Scott  (1842)  14  Vt.  387. 

iMKimbrough  v.  Hornsby  (1904)  113 
Tenn.  605,  84  S.  W.  618. 

1"  Kimball  v.  Plant  (1840)  14  La.  511. 

IM  Day  V.  Zimmerman  (1871)  68  Pa.  72, 
8  Am.  Rep.  157 ;  Bell  v.  Philadelphia  Bind- 
ing &  Mailing  Co.  (1899)  10  Pa.  Super.  Ct. 
38. 

159  State  ex  rel.  Rogers  v.  Bm-ton  (1860) 
11  Wis.  50. 

l«Cruett  V.  Jenkina  (Md.)  supra,  where- 
in it  was  pronounced  inconsistent  with  rea- 
son and  contrary  to  public  policy  where  the 
law  merchant  prevailed  and  legislation  had 
made  immune  the  bona  fide  holder  for  value 
of  negotiable  paper  before  maturity  against 
all  etjuitable  defenses  existing  between  prior 
parties,  to  allow  his  rights  to  be  defeated 
or  abridged  by  any  proceeding  to  whieh  he 
was  not  a  party,  instituted  by  a  stranger 
against  his  debtor. 

161  Mason  v.  Noonan   (1859)   7  Wis.  609. 

The  mere  faot  that  the  maker  of  a  nego- 
tiable promissory  note  has  been  served  with 
an  attachment  in  an  action  by  the  payee's 
creditor,  as  trustee  for  the  defendant,  where 
tbe  law  merchant  has  been  changed  by  a 
statute  subjecting  such  notes  to  attachment 
if  the  parties  to  them  reside  and  they  are 
payable  within  the  state,  is  not  a  bar  to  an 
action  upon  the  note,  brought  by  a  bona 
tide  indorsee  before  maturity,  but  at  most 
is  a  plea  in  abatement,  or  ground  for  a  stay 
of  proceedings,  since  the  attachment  may 
never  be  perfected  by  judgment  and  satis- 
faction. Peck  V.  Maynard  (1849)  20  N.  H. 
183. 

i6«Brittain  v.  Anderrson  (1874)  8  Baxt. 
(Tenn.)  316. 

188  Myers  v.  Beeman  (1848)  31  N.  C.  (9 
Ired.  L.)  116;  Ormond  v.  Moye  (1860)  33 
N.  C.  (11  Ired.  L.)  664. 

iM  Stone   v.  Elliott    (1860)    11   Ohio  St. 
252 
Lr.A.1918C. 


iM^Oruett  T.  Jenkins  (M4.)  supra;  Littlje<> 
field  V.  Hodge  (1859)  6  lUch.  326;  Corey  v. 
Webber  (1893)  96  Mich.  357,  66  N.  W.  983. 

1«6  Jefferson  County  v.  Fox  (1840)  1  Mor- 
ris (Iowa)  48. 

letOillam  v.  Huber  (1853)  4  G.  Greene 
(Iowa)  155. 

It  is  no  defense  to  the  maker  of  a  promis- 
sory note,  sned  thereon  by  the  holder,  that 
he  had  previously  been  garnisheed  as  debtor 
of  the  payee,  and  compelled  to  pAy  the  at- 
taching  creditor,,  notwithstanding  he  had 
set  up  the  transfer  of  the  note  in  answer  to 
the  garnishment.  Gates  v.  Kerby  (1850)  13 
Mo.  157;  Funkhouser  v.  How  (1856)  24  Mo. 
44. 

A  garnishee  indebted  upon  a  negotiable 
instrument  who  pays  the  money  due  there- 
by into  court,  pursuant  to  an  order  of  a 
court  which  had  not  acquired  jurisdiction 
of  the  defendant  or  sub jiect- matter  in  the 
action,  oannot  set  the  order  and  payment 
up  as  a  defense  to  a  suit  to  recover  the 
garnisheed  debt,  even  against  the  defendant 
in  the  garnishment.  Firat  State  Bank  v. 
Latimer  (1915)  48  Okla.  104,  149  Pac.  1099. 

An  «arly  Maryland  case,  meagerly  re- 
ported, appears  to  have  held  that  by  the 
gamiahment  of  a  debt  due  by  a  negotiable 
promiMory  note  payable  to  a  defendant  by 
service  of  pxoeeas  on  the  maker  before  he 
had  been  notified  of  any  transfer  of  the 
paper,  a  lien  waa  acquired  by  the  garnish^ 
superior  to  the  claim  of  a  later  indorse?, 
irteapeetive  of  whether  the  paper  had  been 
transierred  before  or  after  maturity.  Steu- 
art  T.  Weat  (1804)  1  Harr.  <St  J.  (Md.)  536. 

But>  long  afterwards,,  the  Maryland  court 
of  appeala  decided  tha,t  the  garnishment  of 
a  negotiable  promissory  note  as  a  debt 
due  the  payee,  by  service  of  proceea  on 
the  maker,  was  defeated  by  a  subsequent 
transfer  before  maturity  to  a  bona  fide 
indorsee  for  value.    In  so  deciding  the  cou^ 
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where     the    law    merchant    has    been 
changed  by  legislation.*** 

Vil,  CfumiahmetU  of  commercial  paper 
negotiaied  mala  fides. 

If  it  is  thought  that  undue  stress  is 
laid  upon  bona  tides  in  transferring  nego- 
tiable paper  as  a  factor  in  frustrating 
garnishment,  it  should  be  remembered 
that  innocence  and  good  faith  are  vital 
elements  in  protecting  an  indorsee. 

An  indorsee  of  a  negotiable  promissory 
note  wno  taKes  it  betore  maturity  from 
the  payee,  but  after  garnishment  of  the 
maker  as  the  payee's  debtor,  with  knowl- 
edge of  the  garnishment,  receives  it  en- 
cumbered bv  and  subject  to  such  gar- 
nishment.i«^ 

The  general  rule  that  a  negotiable  bill 
or  note  is  beyond  the  reach  of  an  attach- 
ment before  it  matures  is  subject  to  the 
exception  that  a  voluntary  transfer  of 
it,  or  one  fraudulently  made  of  purpose 
to  protect  the  payee  from  the  claims  of 
his  creditors,  leaves  it  open  to  attach- 
ment or  garnishment  while  it  is  in  the 
hands  of  the  indorsee,  because  he  is  not 
a  bona  fide  holder.^''^  The  indorsement 
and  transfer  of  a  negotiable  promissory 
note  even  before  it  falls  due,  by  a  payee 
in  bad  faith,  to  defraud  his  creditors, 
to  an  indorsee  who  is  privy  to  the  frauds 
is  worthless  to  defeat  a  garnishment  by 
the  payee's  judgment  creditor  against 
the  maker. ^'^  The  holder  of  a  promis- 
sory note  which  was  transferred  to  him 
by  the  payee  in  fraud  of  creditors,  who 


was  privy  to  the  fraud,  cannot  recover 
upon  it  f  nHn  the  maker,  who  paid  it  on 
garnishee  process  after  its  fraudulent 
transfer.^*^  A  transfer  of  negotiable 
commercial  paper  by  a  debtor  holder  to 
an  indorsee  as  a  gift,  without  consider- 
ation, being  a  fraud  upon  creditors  and 
void  as  to  them,  leaves  the  sum  due  upon 
it  subject  to  garnishment.*^ 

An  attaching  creditor  who  has  gar- 
nisheed  the  maker  of  negotiable  promis- 
sory notes  is  held  to  have  a  right  to  Uti- 
gate  the  question  whether  or  not  the 
defendant  transferred  them  with  intent 
to  defraud  his  creditors,  to  an  indorsee 
who  was  a  party  or  privy  to  the 
fraud ;  *''*  ahd  if,  in  an  action  by  an  in- 
dorsee of  a  negotiable  promissory  note 
which  has  been  attached  before  its  ma- 
turity as  the  property  of  a  prior  in- 
dorser,  circumstances  make  doubtful  the 
time  when  the  plaintiff  received  it,  the 
burden  is  held  to  be  cast  upon  him  of 
showing  that  the  transfer  took  place  be- 
fore maturity  and  in  the  usual  course  of 
business.*'* 

Good  faith  in  the  maker  of  negotiable 
commercial  paper  is  just  as  essential  to 
safeguard  him  in  ease  of  garnishment  as 
it  is  to  protect  the  indorsee. 

The  law,  it  has  been  declared,  does  not 
shield  the  maker  of  a  negotiable  promis- 
sory note  from  a  judgment  in  garnish- 
ment where  he  eolluded  with  the  payee 
to  defeat  the  garnishor's  right.*^^  A 
n^otiable  promissory  note  given  for 
property    purchased    of   an    absconding 


cited  Steuart  v.  We^t,  supra,  and  dis- 
tinguished it  by  saying  that  it  did  not 
distinctly  appear  by  the  report  that  the 
note  there  involved  was  in  the  hands  of  a 
bona  fide  holder  for  value,  before  maturity, 
and  therefore  the  case  could  not  be  con- 
sidered a  distinct  adjudication  of  the  ques- 
tion then  at  bar.  Cruett  r.  Jenkins  (Md.) 
supra. 

iWAn  indorsee  for  value  and  in  good 
faith,  before  maturity,  of  a  negotiable 
promissory  note  made  and  payable  in  New 
Hampshire,  by  and  to  a  resident  of  that 
state,  takes  it  under  the  statute  thereof, 
subject  to  an  attachment  and  trustee  proc- 
ess previously  issued  and  served  upon  mak- 
er and  pavee.  Cox  v.  Severance  (1809)  70 
N.  H.  86,"^  85  Am.  Rt.  Rep.  602,  46  Atl. 
739. 

A  debt  for  which  the  debtor  has  made  his 
promissory  note  payable  to  his  creditor  or 
order,  and  which  has  been  attached  upon 
garnishee  process  by  the  tatter's  judgment 
creditor  liefore  the  maturity  of  the  paper, 
has  been  held  to  be  actually  owing  the 
payee,  and  not  a  holder  by  indorsement 
before  maturity,  and  after  garnisliment,  in 
British  Columbia.  Girard  v.  Cyrs  (1896)  5 
B.  C.  45. 
l..R.A.]l>18C 


lW£nos  V.  Tuttle  (1819)  3  Coniu  27: 
(Canton  v.  (4rigg8  (1848)  6  6a.  424;  aillam 
V.  Huber  (1853)  4  U.  Greene  (Iowa)  155. 

WClough  V,  Buck  (1877)  6  Neb.  343. 

WiU  Brun  v.  Romero  (1907)  3  Porto 
Rico  Fed.  Rep.  225. 

ivSQillam  V.  Huber  (Iowa)  supra. 

A  holder  of  a  negotiable  promisaory  note 
who  acquired  it  after  it  matured,  from  a 
prior  holder,  who  took  it  with  knowledge  of 
the  fact  that  the  payee  had  indorsed  and 
delivered  it  to  a  third  perscm  without  con- 
sideration, and  of  purpose  to  defraud  hij^ 
creditors,  shortly  before  it  became  due,  can- 
not recover  in  an  action  thereon  against 
the  maker  a  sum  of  money  paid  by  the  lat- 
ter under  judicial  order  as  garniahee  of  the 
payee,  to  one  of  his  defrauded  creditors, 
in  garnishment  proceedings  while  they  were 
in  full  force  and  effect,  although  the  garnish- 
ment afterwards  lapsed.  Clough  v.  Buck 
(Neb.)  supra. 

m  Beck  V.  Cole  (1862)   16  Wis.  96. 

174  Luckemeyer  v.  Seltz  (1883)  61  Ml 
313. 

iWHill  V.  Kroft  (1867)  29  Pa.  186. 

176  Thompson  v.  QaineaviUe  Nat.  Bank 
(1886)  66  Xe^  156,  18  S.  W.  350. 
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debtor,  and  made  payable  to  a  third 
person,  in  order  to  defraud  creditors, 
has  been  subjected  to  attaehment  not- 
withstanding its  transfer  before  matu- 
rity, where  both  maker  and  indorsee  had 
knowledge  of  the  fraud.^"^  A  maker  in* 
debted  ou  a  past-due  negotiable  promis- 
sory note  still  retained  by  the  payee, 
which  was  given  for  part  of  the  price 
of  property  purchased  from  a  fraudulent 
debtor,  held  in  his  wife's  name,  to  escape 
the  elaims  of  creditors,  is  liable  as  gar- 
nishee where  the  wife,  the  payee  of  the 
note,  was  privy  to  the  fraud. *'^' 

Not  all  the  courts  are  in  full  harmony 
upon  the  question  under  consideration. 

It  has  been  held,  for  example,  that  the 
fact  that  the  maker  of  a  negotiable 
promissory   note   knew   when   he   made 


and  delivered  it  that  by  its  means  the 
payee  purposed  to  defraud  his  creditors, 
— a  purpose  the  maker  meant  to  facili- 
tate,— did  not  make  him  liable  to  be 
charged  as  garnishee  while  the  paper 
was  outstanding  and  unmatured.**^ 

It  has  also  been  held  that  the  maker 
of  a  negotiable  promissory  note  which 
was  delivered  and  accepted  in  payment 
of  a  just  debt  could  not  be  charged  there- 
on as  trustees  by  process  afterwards  is- 
sued and  served,  even  though  the  trans- 
action was  for  the  express  purpose  of 
avoiding  and  evading  an  expected  attach- 
ment or  garnishment. *•• 

Again,  it  has  been  held  that  the  mak- 
ii^  and  delivery  of  negotiable  promis- 
sory notes  in  advance  of  and  for  the 
purpose  of  escaping  an  anticipated  at- 


iTTEnos  V.  Tuttle  (Conn.)  supra.  That 
eoAe  was  afterwards  explained  by  saying 
that  in  it  the  absconding  debtor,  designing 
to  defraud  his  creditors,  conveyed  his  prop- 
erty to  the  maker  of  the  note,  and  took  for 
it8  price  paper  payable  to  his  own  son, 
who  indorsed  it  over  to  one  who  was  privy 
to  the  fraud,  and,  hence,  the  court  had 
properly  adjudged  the  maker  to  be  trustee 
for  the  fraudulent  debtor.  Starr  v.  Car- 
rin^ton  (1820)  3  Conn.  27B. 

The  maker  of  negotiable  promissory  notes 
given  for  the  purchase  price  of  property, 
payable  at  the  vendor's  request  to  a  third 
j)er8on,  to  carry  out  a  scheme  to  hinder, 
delay,  and  defraud  creditors,  may,  after 
the  maturity  of  the  paper,  be  charged  as 
trustee  of  the  vendor,  where  the  nominal 
payee  has  been  cited  to  show  cause,  and  has 
appeared  and  disclaimed  all  personal  inter- 
est in  the  paper.  Green  v.  Doughty  (1834) 
6  N.  H.  572. 

nepatton  V.  Gates  (1873)  67  IlL  164. 

A  trustee  not  indebted  when  summoned, 
to  the  defendant  in  attachment,  but  who, 
lifting  his  boarder,  pays  his  board  in  ad- 
vance, sometimes  in  cash  and  sometimes  by 
making  and  delivering  his  negotiable  prom- 
issory note  for  the  amount,  pursuant  to  a 
scheme  to  defeat  the  trustee  process,  has 
been  held  chargeable  as  trustee  upon  the 
notes  he  gave  and  paid  or  which  were  out- 
standing after  he  was  summoned  as  trustee, 
and  betw^een  the  service  and  his  disclosure, 
by  virtue  of  a  statute  making  a  trustee 
liable  not  only  for  funds  in  his  hands  be- 
longing to  the  defendant  when  summoned; 
but  also  for  whatever  might  eome  into  his 
handa  or  becowe  due  from  him  between  the 
service  of  the  writ  and  his  disclosure.  Cow- 
dry  V.  Walker  (1880)  6d  N.  H.  533. 

For  the  money  paid  in  advance  for  board, 
it  was  said  by  the  court,  the  trustee  is 
not  chargeable,  because,  at  the  time  of  pay- 
ment, it  was  neither  money  in  his  hands 
nor  was  it  a  debt  due  from  hipi  to  the 
defendant.  It  is  otherwise  as  to  the  notes. 
They  were  made  after  the  writ  was  served, 
and,  with  one  exception,  had  been  paid.  It 
does  not  appear  from  the  disclosure  to 
LJt.A.1918C. 


whom  they  were  paid  or  who  is  the  holder 
of  the  note  now  outstanding,  and  it  is  not 
material.  If  the  note  is  held  by  a  third 
party,  it  was  not  transferred  to  him  before 
the  service  of  the  writ  upon  the  trustee. 
Whatever  may  be  the  rights  of  the  holder 
of  such  a  note,  which  we  do  not  decide,  the 
giving  and  payment  of  the  votes,  being  for 
the  purpose  of  defeating  the  trustee  process, 
was  in  fraud  of  the  plaintiflfs,  and  the  trus- 
tee is  chargeable  for  the  amount  of  the 
notes  given  to  the  defendant  after  the  serv- 
ice of  the  writ  upon  the  trustee. 

In  one  case  the  opinion  was  expressed 
that  the  maker  of  negotiable  promissory 
notes  delivered  in  payment  of  property  pur- 
chased from  the  payee  to  enable  falm  to 
defraud  his  creditors  would  be  chai^d  as 
trustee  of  the  fraudulent  vendor  in  an  ac- 
tion by  a  defrauded  creditor,  not  because 
the  maker  was  indebted  on  the  paper  to 
the  defendant,  but  because  he  had  par- 
ticipated in  the  fraud  and  had  possession  of 
property  justly  applicable  to  the  payment 
of  the  creditors'  demands.  This  opinion, 
however,  was  obiter  dicta,  and  must  be 
deemed  merely  the  views  of  the  individual 
judge  who  wrote  it;  for,  while  the  fraudu- 
lent character  of  the  transaction  and  the  in- 
tent  to  defraud  creditors  appeared  to  have 
been  established  in  the  case,  the  notes  in- 
volved were  paid  out  to  bona  fide  creditors 
of  the  payee  to  discharge  honest  debts,  and 
he  had  a  legal  right,  if  he  chose  to  exercise 
it,  to  prefer  the  indorsees  to  the  plain tiflf 
in  attachment;  the  notes  therefore,  were 
valid  and  enforceable  oblisfations  of  the 
maker  in  the  hands  of  the  indorsees,  and  the 
plaintiff  was  not  legally  defrauded  by  the 
conversion  of  the  defendant's  property  into 
choses  in  action,  and  the  application  of  the 
latter  to  the  payment  of  debts  due  creditorei 
equal  in  equity  to  the  plaintiff.  The  maker 
was  therefore  discharged  as  trustee.  Greg- 
ory V.  Harrington   (1860)  33  Vt.  241. 

W»  Willis  V.  Heath  (1889)  75  Tex.  124, 
16  Am.  St.  Repw  876,  12  S.  W.  971. 

iWWood  V.  Bodwell  (1832)  12  Pick, 
(Masa.)  268. 
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tachment,  by  a  maker  afterwards  sum- 
moned as  trustee  of  the  payee,  where  it 
was  done  pursuant  to  a  valid  contract 
entered  into  long  before,  effectually  frus- 
trated an  attachment  and  absolved  the 
garnishee  from  liability  as  trustee.**^ 

An  innocent  purchaser  of  property 
who  paid  for  it  in  good  faith  by  making 
and  delivering  his  negotiable  promissory 
notes  for  the  purchase  price,  payable  to 
the  seller's  wife,  is  not  liable  as  gar- 
nishee upon  such  of  them  as  remain  un- 
paid and  are  current  and  unmatured  in 
an  action  by  a  creditor  of  the  seller,  de- 
frauded by  the  transaction,  notwith- 
standing the  payee  was  a  privy  to  the 
fraud,  where  the  notes  had  been  negotiat- 
ed to  a  third  person  whose  participation 
in  or  knowledge  of  the  fraud  was  not 
established.^'* 

Vlll,  Garnishment  of  negotiable  paper 
payable  on  demand, 

a.  In  general. 

According  as  a  negatiable  commercial 
instrument  payable  on  presentation  and 
demand  is  considered  in  any  given  case 
as  immature  or  overdue  it  is  differently 
affected  by  garnishment,  and  the  rights 
of  the  parties  to  it  vary.  An  actual 
presentation  and  demand  of  payment  is 
not  essential  to  make  it  past  due.  A 
promissory  note  payable  on  demand  au- 
tomaticallv  becomes  overdue  if  it  is  not 
presented  for  payment  within  a  reason- 
able time  after  its  date.*"  An  indorsee 
of  a  negotiable  promissory  pote  payable 
on  demand,  shown  to  have  been  still  held 
by  the  payee  two  months  after  its  date, 
takes  it  as  overdue  paper  and  subject  to 
a  trustee  process  served  during  the  in- 
tervening time  on  the  maker  as  the 
payee's  debtor."*  An  actual  presenta-^ 
tion  and  demand  of  payment,  especially 
if  repeated,  no  matter  how  soon  it  fol- 
lows the  date,  makes  such  a  note  past 
due  immediately,  and  subject  to  an  at- 
tachment of  which  the  lien  takes  preced- 
ence to  the  claim  of  a  subsequent  in- 
dorsee.*** 

b.  Certificates  of  deposit. 

It  has  been  asserted  that  whatever 
may  be  the  rule  respecting  the  maturity 


of  commercial  paper  payable  on  demand, 
a  negotiable  security  payable  at  sight  or 
when  presented  eatinot  be  deemed  over- 
due until  after  its  presentation  for  pay- 
ment ;*••  but  it  is  improbable  that 
thereby  was  meant  that  the  time  for 
presenting  such  an  instrument  was  with- 
out limit. 

A  bank's  certificate  that  a  specific  sum 
of  money  has  been  deposited  with  it, 
payable  to  the  order  of  the  depositor 
on  presentation,  in  current  funds  with 
interest,  is  said  to  be  a  negotiable  prom- 
issory note.***  Before  such  a  certificate 
can  be  regarded  as  overdue  a  time 
reasonably  sufficient  to  negotiate  and 
present  it  for  payment  must  have 
elapsed  ;*••  and  its  negotiation  two  da\*s 
after  it  bears  date  is  a  transfer  of  it 
before  maturity.*** 

The  obligation  assumed  by  a  bank  or 
banker  who  issues  a  negotiable  certili- 
cate  of  deposit  is  to  pay  the  fund  on  pre- 
sentation to  the  holder  of  it,  whoever  he 
may  happen  to  be,  and  not  to  repay  the 
amount  deposited  to  the  depositor,  hence, 
once  a  certificate  has  been  issued,  n^o- 
tiable  in  terms,  and  while  it  is  current, 
the  bank  or  banker  has  nothing  in  band 
belonging  to  the  depositor  upon  which 
an  attachment  can  fasten.**^  i 

It  is  no  defense  to  a  bank  sned  by  a 
bona  fide  holder  for  v%ilue,  before  matur- 
ity, of  a  certificate  of  deposit,  negotiable 
and  payable  only  after  a  stated  time 
has  elapsed,  that  it  paid  the  amount 
thereby  represented  as  garnishee  under  \ 
a  igarniafament  in  an  action  by  third  per- 
sons against  the  depositor.*** 

A  bank  which  has  issued  to  a  de- 
fendant certificates  of  deposit  payable  to 
him  or  his  order  on  presentation  and 
surrender,  and  has  received  notice  that 
they  have  been  negotiated  and  belong  to 
another,  eannot,  while  they  are  outstand- 
ing and  unpaid,  be  charged  as  gar- 
nishee; ***  it  is  not  liable  as  garni^ee 
upon  such  certificates  in  an  action 
against  the  alleged  principab  of  the  per- 
son who  made  the  deposits,  after  the 
paper  has  been  transferred  to  strangers. 
even  where  it  was  converted  in  fraud 
of  the  defendant's  rights.*** 

Bankers  who  have  delivered  to  a  de- 


181  Collins    V.    Smith     (1859)     12    Gray 
(Mass.)  431. 

MDiefendorf   v.    Oliver    (1871)    8    Kan. 
366. 

lascamp  v.  Scott  (1842)  14  Vt.  387. 

lt4  Culver  v.  Parish  (1851)  21  Conn.  408. 

iMOrmond  v.  Moye  (1860)  33  N.  a  (11 
Ired.  L.)  564. 

UBHowe  V.  Hartness  (1860)   11  Ohio  Si. 
449,  78  Am.  Dec.  312. 
L.R.A.1918C. 


187  McMillan  v.  Richards  (1858)  P  CiL 
365,  70  Am.  Dec.  655. 

188  Union  State  Bank  v.  First  Nat.  Bank 
(1916)  122  Ark.  612,  184  S.  W.  411. 

i8»Karp  v.  Citizens  Nat.  Bank  (1889)  76 
Mich.  670,  43  N.  W.  680. 

IBO  St.  Louis  Perpetual  Ins.  Co.  v.  Cohea 
(1845)  9  Mo.  421. 
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positor   an    intereatobeanng:    aegotifable* 
(Certificate  of  deposit  are  not  liable  as 
garnishees  in  an  attaohment  against  himy 
served  on  the  day  the  eertifteate  wati  is-' 
sued,  but  after  it  had  left  the  bankers' 
control,   and   befbre'lt'  came'  into   tMd 
actual  possession  of  the  dep<wltot,  iHio, 
having  no  notice  of  the  attachjaient,  im- 
mediately  indorsed   and   transferred   it 
to  a  bona  fide  holder  for  value  in  4ue 
course  of  business  before  it  possibly  could 
have    been    presented    for    payment.^®* 
The  indorsee  in  sueh  a  case  is  entitled  to 
recover  on  the  certificate  ^m  the  bank- 
ers notwithstanding  the  service  pf  the 
attachment     antedating     in     time     his 
title,  wi 

In  one  state,  by  statute,^**  certificates 
of  deposit  payable  only  when  returned 
and  surrendered  to  the  bank  of  issuCi 
properly  indorsed,  are  said  to  be  exempt 
from  garnishment,  even  if  held  by  the 
payees.**' 

A  bank^  however,  indebted  upon  a  cer- 
tificate o£  deposit  payable  to  tLe  deposi- 
tor's order  on  demand  and  when  returned 
properly  indorsed,  overdue  because  pay- 
ment was  refused  to  an  indorsee  of  the 
payee  when  he  presented  it,  was  held 
liable  as  garnishee  in  an  action  agains,t 
such  indorsee  nx>twithatanding  he  had 
subsequently  transfepred  it  to  a  third 
person,  to  whom  the  bank  paid  it  after 
the  garnialun«nt.*^ 

e.  Drafts  and  MIKt  tkf  exchange. 

As  the  indebtedness  of  the  drawee  of 
a  bill  of  exchange  does  not  arise  until 
he  accepts  it,  before  acceptance  it  is  not 
subject  to  garnishment.***  Before  pres- 
entation and  acceptance  the  acceptor  o^ 
a  bill  of  exchange,  or  of  an  order  for  the 


payment  of  n¥>06y,  is  not  liable  as  gar- 
nishee in  a  suit  against  the  payee  where 
the  laftter  had  previously  transferred  the 
paper  to  a  third  persoft.***  The  indo):BfM» 
&ir  valve  o£  a  draft  before  acceptance, 
by  the  draweb  m  the  owner  of  the  paper. 
and  the  drawer  is  not,  and  therefore  the 
snm.  to.  be  had  by  means  of  it  is  not 
gaoniahflJble  as  a  debt  owing  the  draw- 
er.*** It  is  reeognii^d  as  a  twtund  doc- 
tnihe,  founded  «b  the  conunedrcial  policy 
of  .sustaining  the  credit  and  circulation 
of  negotiable  paper,  that  an  innocent 
hoilder  of  a  bill  of  exAbapge^  n^otiated 
before  maturity  is  entitled  to  recover 
upon  it  and  shut  out  almost  every  equita- 
ble defense.**^ 

To  be  subject  to  garnishment,  debts 
due'  by  bills  of  exchange  must  b^  within 
the  statute  which  gives  the  remedy. 
Under  a  statute  authorizing  attachments 
which  extends  only  to  bills  of  resident 
makers  that  are  payable  within  the  state, 
a  foreign  insurance  company  which, 
after  adjusting  a  looal  loss,  bad  drawn 
and  delivered  to  the  policyholder  to  pay 
it  a  negotiable  draft  or  inland  bill  of 
exchange  upon  itself,  payable  at  its  home 
office,  was  held  not  liable  as  trustee  in 
an  action  against  the  payee.***  • 

d.  Orders  to  pay  money. 

Orders,  other  than  bank  jchecks,  for 
the  payment  of  money,  are  not,  strictly 
speaking,  commercial  paper,  but  some- 
times they  have  its  characteristics  in 
cases  of  garnishment.  These  cases  are 
not  numerous  and  may  justifiably  be 
noticed. 

It  was  held  i^  one  case  that  a  con- 
signee of  merchandise  for  sale  on  com- 
mission for  account  of  the  consignor  was 


i9iHowe  v.  Hartness  (Ohio)  supra. 

ua  Starr  &  C.  Anno.  Stat.  (HI.),  chap.  62, 
If  15. 

iMAuten  v.  Crahaa  (;189S)  81  111.  App. 
502. 

IM  Exchange  Bank  v.  Gulick  (1880)  24 
Kan.  359. 

iw  Dibble  v.  Gaston  (1835)  R.  M.  Charlt. 
(Ga.)  444. 

utThufi,  a  draft  acoompanying  a  hill  of 
lading,  drawn  for  the  purchase  price  of  a 
consignment  of  merchandise  and  discounted 
by  a  bank  at  the  place  of  shipment  for  the 
consignor,  belongs  to  the  bank,  and  its  pro- 
ceeds are  not  nuDJect  to  garnishment  at  the 
place  of  delivery  of  the  consignment  in  an 
action  upon  a  demand  against  the  consignor. 
Merchants  Nat.  Bank  v.  Parker  (1914)  142 
6a.  265,  82  S.  E.  658. 

And  a  bank  which  takes  from  a  regular 
customer  a  draft  draWn  by  himself  to  his 
own  order,  for  the  purchase  price  of  a  con- 
si  frn  men  t  of  goods,  upon  the  consignee,  in- 
dorsed for  deposit  to  his  credit,  and  gives 
L.K.A.IOISC. 


him  credit  for  it  in  his  account  as  cash  sub- 
ject to  check,  becomes  the  ownei^  of  such 
draft  for  value  and  before  maturity,  and 
entitled  to  its  proceeds  when  collected,  free 
from  garnishment  in  an  action  by  the  con- 
signee against  the  consignor  for  damages 
accruing  from  defects  in  the  eonsigned 
goods.  Fourth  Kat.  Bank  v.  Mayer  (1892) 
80  6a.  108,  14  8.  £.  891;  National  Bank  v. 
fiverett  (1911)  136  6a.  372»  71  S.  £.  660, 

Inland^  biU^  of  exchange,  drawn  previously 
to  the  suit  and  transferred  for  value  to 
third  persons,  verbally  accepted  by  the 
drawees,  to  be  paid  out  of  the  proceeds  of 
cotton  consignea  to  them  lor  sale  on  the 
drawee's  account,  have  priority  over  the 
claims  of  the  drawer's  creditors,  resting  upr 
on  a  garnishment  of  the  drawees.  Kane  v. 
Robertson  (1874)  26  La.  Ann;  385. 

IWSt.  Louis  Perpetual  Ins,  Cow  v.  Oohen 
(1845)    9   Mo.  421. 

i»8Chadbouni  v.  Qilnaa  (1885)  63  N.  H. 
563. 
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chat^eable  as  trustee  before  he  had  dis<- 
posed  of  the  consignment  upon  attach* 
ment  against  the  consignor,  although  he 
had,  before  the  process  was  served,  ac- 
cepted an  order  to  pay  to  the  consignor 
or  on  his  order,  at  the  end  of  a  stated 
number  of  days,  a  certain  sum  of  money, 
or  whatever  amount  might  prove  to  be 
then  due  after  deducting  advances  and 
expenses.^^  The  reason  assigned  for 
this  decision  was  that  such  an  accepted 
order  was  not  a  negotiable  instru- 
ment.**^ 

But  in  another  case,  differentiated 
upon  material  facts,  it  was  said  that 
whether  an  order  for  the  payment  of 
money  was  to  be  regarded  as  a  bill  of 
exchange  or  a  mere  chose  in  action,  in- 
asmuch as  the  person  upon  whom  it  was 
drawn  did  not  become  indebted  upon  it 
to  anybody  until  it  had  been  presented 
to  and  accepted  by  him,  and  then  only 
to  the  holder,  he  could  not  be  garnisheed 
as  the  debtor  of  the  payee,  who  had 
transferred  the  order  to  a  third  person 
prior  to  presentation  or  acceptanee.**^ 

These  cases  are  readily  distinguish- 
able. 

e*  Warehouse  receipts. 

In  the  case  of  au  attachment  upon 
whisky  belonging  to  the  defendant,  held 
for  delivery  upon  his  order  in  a  distil- 
ler's warehouse,  upon  the  surrender  of 
negotiable  warehouse  certificates  or  re- 
ceipts by  the  holder,  no  judgment  can  be 
taken  against  the  warehouseman  as  gar- 
nishee while  the  certificates  are  outstand- 
ing and  in  circulation,  held  by  unknown 
persons,  until  adequate  indemnifying  «e- 
curity  against  liability  upon  the  paper 
has  been  furnished  to  the  garnishee.^^ 

/.  Oovemtnent  ivarzant. 

An  attachment  has  been  held  to  lie 
against  the  acting  Secretary  of  the 
Treasury  of  the  United  States  to  reach 
an  undivided  interest  in  a  Treasury  cer- 
tificate issued  or  about  to  be  issued  to 
the  defendant  and  another  person  for 
the  purpose  of  paying  them  an  award 
made  by  the  commissioners  appointed  to 


carry  into  eSeet  the  convention  between 
the  United  States  and  Mexico,  where  the 
certificate,  although  negotiable,  had  not 
yet  been  negotiated.*^ 

IX.  The  debtor  and  creditor  relation  in 
garnishment  of  negotiable  paper. 

It  has  been  dogmatically  asserted  that 
there  is  no  liability  as  garnishee  or 
trustee  unless  the  person  summoned  is  in- 
debted when  served.***  The  process  of 
garnishment  reaches  only  what  the  gar- 
nishee may  owe  the  defendant  at  the  time 
he  is  served.***  It  is  essential  to  the  in- 
cidence of  an  attachment,  or  to  subject 
one  to  garnishment,  that  the  relation  of 
debtor  and  creditor  subsist  between  the 
garnishee  and  the  defendant.***  To 
charge  a  garnishee  as  debtor  of  the  de- 
fendant, it  must  be  shown  affirmatively 
that,  at  the  time  of  garnishment,  the  de- 
fendant had  a  cause  of  action  against 
the  garnishee  to  recover  a  legal  debt  dne 
or  to  grow  due  by  the  efflux  of  time.®* 

These  are  statements  of  an  undoubted 
general  rule. 

Accordingly  it  is  held  that  for  a  debt 
evidenced  by  negotiable  paper  to  be  sub- 
jected to  garnishment  there  must  exist 
between  the  garnishee  and  the  defendant 
the  relation  of  debtor  and  creditor.**^ 

Now  the  maker  of  a  negotiable  promis- 
sory note  out  in  circulation,  unmatured, 
cannot  be  said  to  be  indebted  to  the 
payee  upon  it  ^  as  t»  he,  subject  to  gar- 
nishment,*^* because  once  such  a  note 
passes  into  circulation,  the  maker  owes 
whomsoever  may  happen  to  own  and  hold 
it,  and  he  cannot  know  who  that  is 
until  it  is  presented  for  payment.** 
After  a  negotiable  promissory  note  has 
been  negotiated,  its  maker  is  no  longer 
a  debtor  of  the  payees***  The  iudebted- 
ness  of  a  trustee  upon  his  promissory- 
note  to  the  defendant  in  attachment  is 
essential  to  his  liability,  and  the  ques- 
tion as  to  who  is  his  real  creditor  on  the 
paper  is  one  of  fact.*** 

Unless  it  is  showa  that  a  defendant  in 
attachment  is  still  the  owner  of  a  ne- 
gotiable promissory  note  upon  which  the 
garnishee  is  indebted,  or  that  such  not« 


iMCuahman  v.   Haynes   (1838)   20  Pick. 
(Mass.)  132. 

soo  Dibble  v.  Gaston  (6a.)  Bnpra. 

aoiRoudebush    v.    Hollls    (1898)    21    Pa. 
Co.  Ot.  324. 

tosstratton  v.  Young  (1845)  1  Hayw.  & 
H.  229,  Fed.  Cas.  No.  13,528. 

iMtt  Williams  v.  Marston    (1825)    3   Pkk. 
(Mass.)  65. 

>o4  Lorain    ▼.    Lorain    Sav.    &    Bkg.    Co. 
(1895)  2  Ohio  N.  P.  108,  4  Ohio  S.  &  C.  P. 
Dec.  84. 
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«W  Turner  v.  Armstrong  (1836)  9  Yerg. 
(Xenn.)  412;  Maury  y.  McDonald  (1909)  55 
Tea:.  Civ.  App.  50,  118  S.  W.  812, 

SOSEdney  v.  Willis  (1888)  23  Keb.  56,  3d 
N.  W.  300. 

«07  Dibble  v.  Gaston  (1835)  B.  M.  Charlt. 
(6a.)  444. 

sosHuhbard  v.  WUUams  (1858)  1  Minn. 
54,  Gil.  37,  55  Am.  Dec.  66. 

»»Wy brants  v.  Rice  (1848)  3  Tex.  45S. 

«10  Leland  v.  Sabin  (1853)  27  N.  H.  74. 
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had  not  been  trakieferted  to  anatber 
holder  before  it  matured,  it  is  not  estab- 
lished that  the  garnishee  is  defendant's 
debtor.*" 

Aceordiiigly,  if  no   statute   exists   to 
eotnpel  a  different  ruling,  a  maker  of 
negotiable  paper  cannot  be  made  liable 
upoD  it  as  garnishee  under  attaebment, 
garnishment,  or  trustee  process,  where 
the  payee    is    the    defendant,    without 
proof  that  the  payee  still  holds  and  owns 
the  paper.'^    The  rule  is  that  one  bound 
to  pay  a  negotiable  obligation  can  be 
made  garnishee  as  debtor  of  the  payee 
only  after  it  is  past  due  and  in  defend- 
ant's hands.*^*    If  tbe  obligation  was  ne- 
gotiated and  transferred  before  it  be- 
came due,  by  the  defendant,  to  a  third 
person,  the  garnishee  is  not  liable  on  the 
garnishment,  because  he  is  not  indebted 
to  the  defendant,  but  to  the  holder  of 
the  paper.*"    Inasmuch  as  the  maker  of 
a  negotiable  promissory  note  which  has 
passed  into  circulation  owes  no  one  but 
the  holder  the  debt  it  represents,  he  can- 
not be  adjudged  to  pay  it  as  garnishee 
without  proof  that  the  defendant  is  the 
holder    and    owner.*^^      It     has    been 
declared  to  be  a  well-settled  principle 
that    no    judgment    can    be    rendered 
against  the  maker  of  negotiable  paper  as 


gamiaheeantil  it  has  been  affirmatively 
established  that  aneb  paper  ia  still  owned 
by  the  person  whose  property  the  gar- 
nishment essayed  to  condemn.**® 

In  sundry  other  cases  in  point  the 
courts  have  been  almost  equally  emphat- 
ic. 

It  has  been  held  that  before  a  judg- 
ment can  be  rendered  against  a  garnishee 
as  debtor  of  a  defendant  upKin  commer- 
cial negotiable  paper  the  plaintiff  must 
show  that  such  paper  had  become  pay- 
able and  was  held  by  the  defendant,  or 
not  held  by  a  bona  fide  holder.*" 

Also,  that  a  maker  of  a  negotiable 
promissory  note,  summoned  as  garnishee 
of  the  payee,  cannot  be  charged  in  judg- 
ment without  proof  that  the  note  is  still 
held  and  owned  by  the  defendant.*** 

And  again,  that  no  judgment  can  be 
taken  against  a  garnishee  in  attach- 
ment, indebted  upon  a  negotiable  promis- 
sory note,  if  he  elects  to  stand  upon  his 
rights,  without  proof  that  the  defend- 
ant is  the  holder  of  the  note  and  had  not 
transferred  it  before  it  matured.*** 

Ample  support  for  the  doctrines  just 
stated  may  be  found  in  divers  other 
oases  in  which  th^re  entered  other  ele- 
ments of  importance.**^ 


WiOrmond  v.  Moye  (1850)  33  K.  C.  (11  I 
Ired.  L.)  664. 

<u  Jefferson  Comty  v.  Fok  (1840)  1  Mor- 
ris (Iowa)  48. 

«W  Marble  Falls  Ferry  Co.  v."  Spitler 
(1804)   7  Tex.  Civ.  App.  82,  25  S.  W,  985. 

«4  Warne  v.  Kendall  (1875)  78  Hi  598. 

•WDenham  v.  Pogue  (1868)  2a  La.  Ann. 
195, 

sie  May  berry  v.  Moms  (l&7a)  62  Ala. 
113. 

«"Cleneay  v.  Junction  R.  Co.  (1866)  26 
Ind.  375. 

•"Carson  v.  Allen  (1860)  2  Pinney 
(Wis.)  457,  2  Chand.  123,  54  Am.  Dec.  148. 

wsormond  v.  Moye   (N.  C.)   supra.  ' 

««Vide,  Ouett  v.  Jenkins  (1879)  53  Md. 
217,  overruling  Somerville  v.  Brown  (1847) 
5  (iill  (Md.)  399;  Walden  v.  Valiant  (1852) 
15  Mo.  409;  Secor  v.  Witter  (1883)  39  Ohio 
St.  218;  Hutchins  v.  Evans  (1841)  13  Vt. 
541;  Timm  v.  Stegman  (1893)  6  Wash.  13, 
32  Pac.  1004;  Davis  v.  Pawlette  (1864)  3 
Wis.  300,  62  Ana.  Dec.  690. 

Merely  because  one  has  made  and  de- 
livered to  a  defendant  a  piece  of  negotiable 
paper  in  fulfilment  of  a  contract  to  lend 
money,  and  as  a  substitute  for  cash,  to  en- 
able the  defendant  to  get  the  money  by 
putting  it  in  circnUtion,  he  does  not  become 
indebted  to  the  defendant,  and  therefore 
cannot  be  made  liable  as  garnishee.  Manry 
v.  McDonald  (1909)  55  Tex.  Civ.  App.  50, 
118  S.  W.  812. 

When  the  evidence  discloses  that  the 
L.R,A.1918C.  '  48 


garnishee  made  a  promissory  note  nominal- 
ly in  favor  of  the  principal  debtor,  but 
actually  as  trustee  for  others,  and  that  the 
note  has  act  matured  aad  is  held  by  a 
strani^r  not  before  the  court,  no  judgment 
can  be  rendered  against  the  garnishee. 
Timm  v.  Stegman  (1893)  6  Wash,  13,  32 
Pac.  1004. 

An  administrator  of  an  insolvent  intestate 
who  had  made  a  negotiable  promissory  note 
to  secure  the  payee  against  liabilities  as 
surety  for  the  maker  upon  other  commercial 
paper  cannot  be  charged  as  trustee  for  the 
payee  in  an  action  by  a  creditor  of  the  lat- 
ter, where  the  defendant,  although  his  prop- 
erty had  been  attached  thereon,  had  not 
taken  up  the  paper  upon  which  he  was  stire- 
ty  for  the  intestate,  notwithstanding  his 
claim  upon  the  indemnifying  note  had  been 
presented  and  allowed  against  the  maker's 
estate.  Commercial  Bank  v.  Neally  (1856) 
39  Me.  402. 

When  by  statute  debts  due  upon  nego- 
tiable securities  are  not  subject  to  garnish- 
ment, an  agent  of  the  maker  of  negotiable 
paper  not  yet  due,  who  has  been  hitrtisted 
by  the  maker  with  the  means  of  paying  it 
before  maturity,  cannot  be  held  as  gar- 
nishee of  the  holder  of  the  paper  before  the 
transaction  is  completed,  even  whore  ^e 
latter  has  agreed  to  accept  premature  pay- 
ment, and  has  discharged  collateral  seeurity 
which  he  held.  Husso  v.  Sikorski  (1808) 
101  Wis.  131,  76  N.  W.  1117. 
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X.  Gai*nishnient    of    negi^tiaJhle    paper 
ownf'il  but  not  possessed  by  defend 

a.  Pledged  as  collateral  security. 

1,  To  creditors. 

As  a  general  rule,  uncollected  billa, 
notes,  and  other  eomniercial  securities 
put  in  pledge  by  debtors  to  their  cred- 
itors as  collateral  security  for  debts 
owing  to  the  pledgees  are  unavailable  for 
the  purposes  of  attachment  or  garnish- 
ment.**^ The  maker  of  a  negotiable 
promissory  note  that  is  in  pledge  as  col- 
lateral security  for  a  debt  owing  by  the 
payee  to  a  third  person  is  not  liable  as 
garnishee  in  an  action  against  the 
pledgeor  until  the  debt  for  which  it  was  | 
pledged  has  been  paid  and  the  note  has  '■ 
been  surrendered.***  The  rule  applies  al- , 
though  the  debt  for  which  the  paper  was 
pledged  is  much  less  in  amount  than  the 
value  of  the  collateral  securities.**^ 

The  lien  of  the  pledgee  of  commercial 
paper  pledged  in  good  faith  to  secure  an 
actual  indebtedness  takes  precedence  of 
the  lien  of  a  subsequent  attachment ;  *•* 
his  right  to  the  pledges  and  the  money  to 
be  obtained  by  their  means  is  paramount 
to  the  rights  of  other  creditors  of  the 
pledgeor  until  the  debt  isjpaid,  and  is 
unaffected  by  garnishment.*** 

But  while  the  pledgee  of  commercial 
paper  who  holds  it  as  security  for  a 
debt  due  him  from  the  pledgeor  is  en- 
titled to  be  paid  that  debt  in  fail  out  of 
the  proceeds,  any  sui^plus  of  such  pro- 
ceeds  over  and  above  what  is  due  such 
pledgee  is  subject  to  garnishment.*** 

2.  To  sureties. 

The  same  principles  govern  when  pa- 
per is  pledged  to  indemnify  sureties 
against  losses  upon  obligations  assumed 
by  them  for  the  pledgeors.    ■ 


The  right  of  the  holder  of  a  negotiable 
promissory  note  indorsed  to  him  in 
pledge  to  secure  him  against  liability  as 
surety  for  the  payee  is  superior  to  and 
takes  precedence  of  a  garnishment  after- 
wards served  in  an  action  against  the 
pledgeor  by  his  creditor.**' 

The  lien  of  an  attachment  issued  in  an 
action  against  an  owner  of  negotiable 
paper  after  the  defendant  had  pledged 
it  in  good  faith  to  indemnify  his  surety 
against  a  loss  as  such  is  subordinate  to 
the  lien  of  the  pledgee  of  the  paper.*" 

A  surety  in  possession  of  an  un- 
matured promissory  note  holding  as  se- 
curity against  his  liability  upon  a  per- 
sonal obligation  assumed  for  the  payee 
has  a  right  to  its  proceeds  for  his  in- 
demnity as  against  the  payee's  attach- 
ing creditor,  even  though  he  is  a  member 
of  a  partnership  which  made  the  note.** 

Sureties  in  possession  of  negotiable 
promissory  notes  delivered  by  a  defend- 
ant in  attachment  to  indemnify  them 
against  liability  on  the  bailor's  account 
are  not  chargeable  as  trustees  in  advance 
of  any  demand  for  a  return  of  the  paper 
after  it  has  ceased  to  be  necessary  for 
the  purposes  of  the  bailment.**® 

But  the  custodian  of  negotiable  prom- 
issory notes  belonging  to  an  attachment 
defendant,  pledged  to  the  possessor  for 
the  double  purpose  of  indemnifying  him 
against  a  contingent  liability  as  surety 
on  a  bond  signed  for  the  pledgeor  and  to 
secure  collaterally  the  payment  of  sun- 
dry delfts  owing  by  the  pledgeor,  may 
be  summoned  under  the  New  Hampshire 
statute  and  charged  as  trustee  in  respect 
of  any  surplus  recovered  upon  the 
pledged  paper  over  and  above  the  sums 
necessary  to  satisfy  the  purposes  of  the 
pledge.*** 


SSiGrosveaor  Vv  Farmers  &  M.  Bank 
(1839)  13  Coan.  104;  Hall  v.  Page  (1848)  4 
Ga.  428,  48  Am.  Dec.  235;  Lochrane  v.  Solo- 
mon (1868)  38  6«.  290;  Long  v.  Johnson 
(1884)  74  6«.  4;  Erwin  v.  Commercial  &  R. 
Bank  (1848)  3  La.  Ann.  186,  48  Am.  Dec. 
447. 

a»  Dickinson  v.  Davis  (1014)  164  Iowa, 
449.  145  X.  W.  957. 

WSGrofivenor  v.  Farmers  &,  M.  Bank 
(Conn.)  supra. 

»*  Fling  V.  (ioodall  (1860)  40  N.  H.  216. 

ttA  Hall  V.  Page  (6a.)  supra. 

W6  Dickinson  v.  Davis  (Iowa)  and  Fling 
V.  Goodall  (N.  H.)  supra. 

Under  the  Vermont  statute  ((ien.  Stat. 
chap.  34,  §  47)  which  exempts  from  trustee 
process  comnjeroial  paper  transferred  be^ 
fore  maturity  to  a  bank  within  the  state, 
a  negotiable  promissory  note  indorsed  as , 
collateral  security  for  a  less  debt  to  a  do- 
L.R.A.1918C. 


mestic  bank  is  exempt  only  to  the  exU'nt 
necessary  to  |>ay  the  debt  secured,  and  the 
maker  is  subject  to  be  charged  as  trustee 
for  the  surplus.  Sargent  v.  Wood  (187S| 
51  Vt.  597. 

Any  surplus  which  may  become  due  to 
a  defendant  in  garnishment  from  a  nego- 
tiable receipt  for  the  payment  of  money 
to  be  collected  by  the  signer  from  collaterals 
transferred  to  him  by  the  owner  to  pay 
certain  debts  due  to  the  transferee  and  other 
creditors  from  such  defendant  is  subject 
to  garnishment.  Beck  v.  Cole  (1862)  16 
Wis.  95. 

arrKing  v.  Carhart  (1855)  18  Ga.  650. 

M«  Fling  V.  Goodall   (N.  H.)   supm. 

awiluot  V.  Kly  (1880)  17  Fla.  775. 

«tt>  Maine  F.  &  M.  Ins.  Co.  v.  Weeks  (WH) 
7  (Mas3.)  438. 

»i  Fling  V.  Goodall  (K.  H.)   supra. 
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b.  In  ett«lo(flF  '^  hailees. 

Jurists  have  differed  in  opinion  as  to 
the  attachability  of  commercial  paper  in 
the  keeping  of  bailees. 

According  to  one  authority  the  only 
way  that  negotiable  instruments  can  be 
attached  in  an  action  against  the  owner  is 
by  taking  actual  possession  of  them,  or 
by  seizing  them  when  held  by  a  third 
person  for  the  defendant's  usej^**  and 
another  has  declared  that  dnly  the  per- 
son in  possession  of  negotiable  promis- 
bory  notes  belonging  to  an  absent  debtor, 
and  not   their  maker^  mav   be  made  a 
garnishee  in  attachment.^^ 

On  the  other  hand  it  is  asserted  that  in 

gamisheeing  a  debt  due  on  a  negotiable  j 

promissory  note  it  is  the  maker,  and  not 

the  custodian  of  the  paper,  who  must  be 

made    the    garnishee,"^    and    that    the 

bailee   of   choees   in    action   cannot  :be 

charged  as  trustee  of  the  bailor  by  reason 

of  their  deposit  in  his  ke^ing.^  | 

In  the  trial  of  an  issue  arising  on  an 

answer  of  a  garnishee,  averring  his  own 

ownership    of   effects    of   an   execution 

debtor,  a  promissory  note  of  a  third  per> 

son  cannot  be  taken  to  satisfy  the  claim 

of  the  execution   creditor.***     Qarnish- 

ment  will  not  lie  against  the  possessor  of 

promissory  notes  and  other  ehoses  in  ao* 

tion  i«ceived  by  him  from  the  defend- 

aht,  which  he  claims  to  hold  in  his  own 

right.**^ 

The  reason  assigned  why  a  cttstodiaD 
of  commercial  paper  for  oolioetion  on  the 
defendant's  account  cannot,  in  respect  of 
it,  be  made  liable  as  gaonishee  witdnout 
an  express  statute  arutnoming  it,^  is  be- 
came snefa  evidences  of  debt  eannot  be 
seized  and  sold  on  execution. 


Bills  and  notes  delivered  to  an  agent  * 
or  attorney  by  a  defendant  for  eollee- 
tion,  and  which  have  not  been  collected, 
cannot,  it  has  been  held,  be  subjected  to 
attachment  or  garnishment  in  the  hands 
of  the  custodian,  for  the  reason,  among 
others,  that  the  custodian  is  not  indebted 
to  the  defendant.*** 

In  conflict  with  this,  it  has  been  held 
that  a  writ  of  attachment,  against  an 
absent  debtor  creates  a  lien  on  all  ehoses 
in  action  belonging  to  the  defendant  in 
the  hands,  power,  or  possession  of  a 
garnishee  intrusted  with  them  to  collect 
for  the  defendant's  account,**®  and  that 
that  lien  is  superior  to  any  inter\'ening 
encumbranoe  or  alienation  unaccom- 
panied by  a  delivery  of  the  paper.**® 

It  has  been  held  that  the  payee  qi  a 
bill .  of,  exchange  who  restrictively  ipr 
dorsed  it  and  deposited  it  in  a  bank  to 
his  credit,  for  collection  on  his  account^ 
continued  tlie  owner  and  entitled  to  the 
proceeds  of  such  bill,  and  that  these  pro-, 
ceeds,  while  in  tho  hands  of  the  collect- 
ing bank,  were  subject  to  garnishment  in 
an  action  against  sach  payee.**^ 

A  general  assignee  for  creditors,  em- 
powered by  the  deed  of  assignment  to 
sell  the  assigned  property  on  credit  and 
accept  the  promissory  notes  of  the  pur- 
chasers for  the  purchase  price,  cannot, 
it  has  been  held^  be  charged  as  trustee  in 
an  action  begun  by  attachment  against' 
the  assignor  after  the  power  has  been 
exercised  and  negotiable  notes  not  yet 
due  have  been  received,  because  the 
assignee  is  not  personally  responsible  for 
either  the  property  sold  or  its  proceeds, 
and  because,  also,  immature  negotiable 


«88  Erwin  v.  Commercial  &  R.  Bank  (1848) 
3  La,  Ann.  186,  48  Am.  Dec.  447. 

«38  0aflrney  v.  Bradford  (1831)  2  Bail.  L. 
(S.  C.)  441. 

A  promit^sory  note  payable  to  the  order 
of  and  indorsed  in  bUnk  by  a  defendant, 
and  then  put  in  the  custody  of  a  bailee 
to  hold  as  an  indemnity  agamst  the  mak- 
er's liability  as  defendant's  surety,  and 
against  an  encumbranoe  on  real  estate 
bought  by  the  maker  of  the  payee,  is  sub- 
ject to  an  attachment  by  the  latter's  cred- 
itors upon  garnishee  process  against  the 
custodian  as  long  as  the  paper  remains 
undelivered,  and  while  any  part  of  the  pur- 
poses of  the  bailment  remains  unperformed, 
notwithstanding  tlie  issue  by  the  bailor  of 
an  order  to  the  bailee,  not  accepted  by  him, 
to  deliver  the  note  to  a  third  person,  on  the 
ground  that  the  liability  of  the  maker  as 
surety  had  been  extinguished.  Lassiter  v. 
BuBsy  (1859)  14  I4.  Ann.  710. 

*•*  Cottingham    v.    Greely-Barnham    Gro- 
cery Co,   (1900)    129  Ala.  200,  87  Am.  St. 
Rep.  58,  30  So.  560. 
L.H.A.UUSC 


M6  stone  V.  Dean  (1831)  5  N.  H.  502. 

«•«  Jones  V   Norris  (1641)  2  Ala.- 526. 

M^Levisohn  v.  Waganer  (1884)  76  Jdtu 
412. 

Price  V.  Brady   (1858)  21  Tex.  614. 
Fitch  V.  Waite  (1823)  5  Conn,  117. 

»40M'Bride  v.  Floyd  (1831)  2  Bail.  L. 
(S.  C.)  209.  In  that  case  the  proceeds  of 
a  promissory  note  belonging  to  an  absent 
debtor,  in  the  hands  of  a  sheriff,  and  not 
paid  over  to  an  attorney  employed  to  col- 
lect ii,  realised  by  judgment  and  execution, 
attached  before  collection  by  service  on  the 
attorney  as  garnishee,  were  awarded  to  the 
attaching  creditor  in  perference  to  a  judg- 
ment creditor  of  the  same  defendant  upon 
a  senior  unsatisfied  execution  held  by  the 
same  sheriff. 

«4i  Freeman  v.  Exchange  Bank  (1891)  87 
Ga.  45,  13  S.  E.  160.  This  case  later  wan 
distinguished  where  the  depositor  was  cred- 
ited with  his  deposit  as  cash,  and  allowed 
to  draw  against  it  by- check.  Fourth  Nat. 
Bank  v.  Mayer  (1802)  89  Ga.  108. 


i56 


ANNOTATION— GARKISHMENT-^MONEY  DUE  ON  NOTE. 


promissory  notes  are  not  subject  to  at- 
tachment.*** 

e.  In  Keeping  of  makers* 

An  exception  to  the  general  rule  that 
the  maker  of  a  current  negotiable  prom- 
issory note  cannot  be  charged  as  gar- 
nishee before  it  matures  in  an  action 
against  the  payee  has  been  recognized  in 
those  cases  where  the  maker  has  actual 
possession  and  control  of  his  own  obliga* 
tion^  so  that  he  is  in  a  position  to  pro- 
tect himself  against  its  transfer.***  The 
rule  rests  upon  the  ground  that  the 
maker  shall  not  be  put  in  peril  of  paying 
his  debt  twice,  and  fails  when  that 
ground  does  not  exist.***  The  reason 
failing,  the  rule  becomes  inoperative 
when  the  maker  has  his  obligation  in  his 
own  hands,  since  it  is  obvious  that  it 
cannot  be  transferred  in  the  ordinary 
course  of  business  while  the  maker  keeps 
it  and  can  protect  himself  against  a 
double  liability.*** 

It  follows  and  accordingly  more  than 
once  it  has  been  held  that  the  maker  of 
unmatured  negotiable  conunercial  paper 
who  has  actual  possession  and  control  of 
it  may  be  charged  83  garnishee  or  trustee 
of  the  debt  it  evidences  in  an  action 
against  the  payee.*** 

As  long  as  the  maker  of  negotiable 
commercial  paper  keeps  it  in  his  own 
possession,  he  is  in  no  danger  of  being 
liable  upon  it  to  a  subsequent  indorsee  for 
it  cannot  be  regarded  as  current.**''  He 
cannot  escape  liability  as  garnishee  by 
delivering  the  paper  to  a  third  person  to 
hoM  in  escrow  unless,  in  addition  to 
parting  with  its  manual  possession,  he 
1M60  resigns  all  power  and  dominion  over 
it.*** 

But  a  negotiable  unmatured  promis- 
so(ry  note  made  by  partnership  cannot  be 
said  to  be  in  the  possession  of  the  makers 


so  as  to  he  the  subject  of  ganashment 
when  it  is  in  the  keeping  of  one  member 
of  the  firm^  to  secure  him  against  liabil- 
ity upon  his  personal  obligation  as  surety 
for  the  payee.***  And  a  debtor  who  has 
a  right  by  previous  valid  contract,  en- 
tered into  in  good  faith,  to  discharge  his 
debt  by  making  and  delivering  to  his 
creditor  his  negotiable  promissory  time 
notes  of  fixed  dates  and  amounts,  cannot 
be  held  to  answer  as  trustee  in  attach- 
ment against  the  defendant  creditor  be- 
fore any  of  such  notes  has  matured, 
although  none  of  them  has  been  deliv- 
ered.**' 

XI,  The  debtor  in  garnishment  of  nego- 

tiable  paper, 

a.  Status. 

It  is  said  to  be  fundamental  law  that 
the  liability  of  a  ganuahee  to  the  plain- 
tiff .in  the  garnishment  is  no  greater  than 
it  would  be  if  the  defendant  were  calling 
upon  him  to  respond  under  the  same 
state  of  facts.**^  By  garnishment  the 
garnishee  ought  not  to  be  put  to  the 
hazard  of  having  to  pay  the  same  debt 
twice.***  No  one,  it  has  been  declared, 
should  be  adjudged  a  trustee  unless  the 
judgment  against  him  would  be  a  defense 
to  any  action  which  might  afterwaxds  be 
brought  to  recover  the  same  debt;*** 
and,  unless  by  his  own  fault,  a  ganu^ee 
will  not  be  put  in  a  position  where  he 
will  be  compelled  to  pay  the  garnisheed 
debt  a  second  time.*** 

The  .garnishee's  liability  is  limited  to 
the  payment  of  his  debt.  He  is  not  lia- 
ble for  tJae  costs  of  the  garnishment  pro- 
ceeding.*** 

Although  in  the  abstract  the  courts 
generally  profess  to  regard  a  garnishee 
as  a  mere  disinterested  stakeholder  who 
should  be  spared  risk  and  loss  and  be 


stf  Hopkins  v.  Ray  (1840)  1  Met.  (Mass.) 

79. 

Jwa  Huot  v.  Ely  (1880)  17  Fla.  775. 

«44  Marble  Falls  Ferry  Co.  v.  Spitler 
(181)4)   7  Tex.  Civ.  App.  82,  25  S.  W.  985. 

M6  Stone  v.  Dean  (1831)  5  N.  H.  502. 

aw  Ibid.;  and  Marble  Falls  Ferry  Co.  v. 
Spitler  (Tex.)  supra;  Hutcheson  v.  King 
(1904)  37  Tex.  Civ.  App.  151,  83  S.  W.  215. 

«47  Lehigh  Coal  &  I.  Co.  v.  West  Superior 
Iron  &  Steel  Co.  (1895)  91  Wis.  221,  64 
N  W.  746;  Hutcheson  v.  King  (Tex.) 
supra. 

A  negotiable  instrument  in  the  actual  pos- 
session of  the  maker,  which  had  been  at- 
tached before  its  maturity  in  an  action 
against  the  payee  by  due  service  of  process 
on  the  maker,  is  bound  b}*  the  attachment 
notwithstanding  its  transfer  before  matur- 
ity to  a  holder  who  knew  all  about  the  at- 
T  P.A.1918C. 


tachmeut  and  took  title  for  the  purpose  of 
defeating  it,  with  the  knowledge  and  co-op- 
eration of  the  milker.  Bills  v.  National 
Park  Bank   (1882)   89  H.  Y.  343. 

tiS  Lehigh  Coal  &  I.  Co.  v.  West  Superior 
Iron  Si  Steel  Co.  (Wis.)  supra. 

■49  Huot  V.  Ely   (Fla.)   supra. 

«W  Fuller  V.  O'Brien  (1877)  121  Mass. 
422. 

Ml  Dickinson  v.  Datis  (1914)  164  Iowa, 
449,  145  N.  W.  957. 

W«  Willis  V.  Heath  (1889)  75  Tex.  124. 
16  Am.  St.  Rep.  876,  12  S.  W.  971;  Marble 
Falls  Ferry  Co.  v.  Spitler  (1894)  7  Tex. 
Civ.  App.  82,  25  S.  W.  985. 

«88  Hinsdill  V.  Safford  (1839)   11  Vt.  309. 

«M  Dickinson  v.  Davis  (Iowa)   supra. 

«65Huff  V.  Mills  (1834)  7  Yerg.  (Tcmt) 
42. 
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inconvenieneed  «s  little  as  possible 
through  tlie  gamishm^it,  praeti«al1y  his 
path  to  repose  is  beset  with  thorns  and 
pitfalls  to  avoid  which  he  is  required  to 
be  both  wary  and  vigilant.'** 

h.  Bights, 

1,  To  have  his  ohliffatiim  mature  'before 
he  is  liable. 

Before  a  judgment  ean  be  taken 
against  the  maker  of  a  negotiable  com- 
mercial instrument  the  paper  must  have 
matuTed.**^  No  judgment  charging  a 
garnishee  ean  be  rendered  until  the  gar- 
nished debt  falls  due.***  No  judgment  in 
favor  of  an  attaching  creditor  against  a 
garnishee  is  permissible  for  a  debt  upon 
a  negotiable  promissory  note  not  yet  pay- 
able.** Garnishee  proceedings  against 
the  maker  of  a  negotiable  promissory 
note  cannot  be  carried  into  judgment 
while  it  is  not  yet  due  and  is  current  and 
liable  to  be  transferred  to  a  new 
holder.***  The  maker  of  a  negotiable 
promissory  note  cannot  be  made  to  pay  it 
before  it  matures  by  means  of  garnish- 
ment,**^— he  cannot  be  garnished  as  debt- 
or of  the  payee  until  the  paper  is  past 
due.***  While  a  negotiable  promissory 
note  is  outstanding  and  current,  and  be- 
fore it  becomes  due,  the  maker  is  not 
subject  to  liability  as  trustee  of  the 
payee.*** 

AH  this  is  a  general  rule  ***  and  a  prin- 
ciple of  law  well  settled.*** 

2.  To  a  surrender  of  his  obligation. 

There  have  been  some  decisions  which 
have  recogniised  as  reasonable  the  right 
of  a  maker  of  negotiable  paper  to  have  it 
delivered  up  to  him  and  canceled  before 
or  at  least  when  he  is  called  upon  to  pay 


it  as  a  garnishee.  He  has  a  right,  it  has 
been  held,  to  insist  upon  the  production 
and  surrender  of  his  obligation  or  upon 
indemnity  against  liability  upon  it  if  it 
is  not  produced  before  any  judgment  is 
taken  against  him.***  It  has  also  been 
held  that  to  render  the  maker  of  an  un- 
matured negotiable  instrument  liable 
upon  it  as  garnishee  requires  a  decree  in 
chancery  which  shall  insure  its  delivery 
for  cancelation;**'  and  the  opinion  has 
been  expressed  that  notice  of  garnish- 
ment served  upon  the  maker  of  a  nego- 
tiable promissory  note  after  it  has  ma- 
tured would  not  be  effective  unless  the 
note  was  in  the  possession  of  the  de- 
fendant at  the  time,  and  he  could  be  com- 
pelled to  give  it  up  on  payment  of  the 
attachment  claim.*** 

A  garnishment  has  been  held  to  have 
been  rightly  discharged  where  the  debt 
of  the  garnishee  was  evidenced  by  nego- 
tiable promissory  notes  not  yet  due,  not 
surrendered,  held  by  unknown  persons, 
and  against  liability  upon  which  to  in- 
dorsees no  indemnity  was  given  or  ten- 
dered.*** 

The  right  of  a  garnishee  of  a  debt  evi- 
denced by  his  negotiable  obligation  to 
have  it  delivered  up,  canceled,  or  to  be 
exonerated  upon  it,  or  to  be  indemnified 
against  liability  thereon  when  he  pays  it 
as  a  condition  precedent  to  judgment, 
has  been  secured  by  statute.*'* 

3.  To  interplead  rival  claimants. 

The  only  concern  of  a  garnishee  ia  in 
respect  of  to  whom  he  shall  lawfully  pay 
his  debt.*'^  It  has  been  shown  that  the 
doctrine  of  lis  pendens  does  not  apply  to 
transfers  of  current  negotiable  commer- 
cial paper,  and  the  principle  that  judg- 
ments bind  only  those  who  are  parties  or 


«M  Vide,  Gatchell  v.  Foster  (1891)  94  AU. 
622,  10  So.  434;  Cross  v.  Haldeman  (1854) 
15  Ark.  200;  A.  J.  Harwi  Hardware  Co.  v. 
Klippert  (1903)  67  Kan.  743,  74  Pac.  254; 
Yarborough  v.  Thompson  (1844)  3  Smedes 
k  M.  (Miss.)  291,  41  Am.  Dec.  626 ;  Peck  v. 
Maynard  (1849)  20  N.  H.  183;  Myers  v. 
Beeman  (1848)  31  H.  C.  (9  Ired.  L.)  116; 
Ormond  v.  Moye  (1850)  33  N.  C.  (11  Ired. 
L.)  564;  Shuler  v.  Bryson  (1871)  65  N.  C. 
201;  Huff  v.  Mills  (tcnn.)  supra;  Brittain 
V.  Anderson   (1874)  8  Baxt  (Tcnn.)  316. 

W^Mavberry  v.  Morris  (1878)  62  Ala. 
113;  Gregory  v.  Higgina  (1858)  10  Ctl. 
339:  Huot  v.  Ely  (1880)  17  Fla.  775;  Snider 
V.  Ridgeway  (1869)  49  IlL  622;  Cleneay  v. 
•lunction  R.  Co.  (1866)  26  Ind.  375;  Jeffer- 
son County  V.  Fox  (1840)  1  Morris  (Iowa) 
48. 

«MSeeor  v.  Witter  (1883)  39  Ohio  St. 
218. 

»9Bell  V.  Philadelphia  Binding  &  Mail- 
ing Co.  (1899)  10  ^a.  Super.  Ct.  38. 
L.R.A.1918C. 


WO  Carson  v.  Allen  (1850)  2  Pihney 
(Wis.)  457,  2  Chand.  123,  54  Am.  Dec.  148. 

sei  Willis  V.  Heath  (1889)  75  Tex.  124, 
16  Am.  St.  Rep.  876,  12  S.  W.  971. 

MS  Marble  Falls  Ferry  Co.  v.  Spitler 
(1894)  7  Tex.  Civ.  App.  82,  25  S.  W.  985. 

MSHutchins  v.  Evans  (1841)  13  Vt.  541. 

SM  Marble  Falls  Ferry  Co.  v.  Spitler 
(Tex.)  supra. 

*»  Mayberry  v.  Morris  (Ala.)  supra. 

Me  Shuler  v.  Bryson  (1871)  65  N.  C.  201. 

«flTMatheny  v.  Hughes  (1873)  10  Heisk. 
(Tenn.)  401. 

M8  Gregory  v.  Hig^ns  (1858)  10  Cal.  339. 

W»  Hughes  V.  Powers  (1897)  99  Tenn.  480, 
42  S.  W.  1;  Kimbrough  v.  Hornsby  (1904) 
113  Tenn.  605,  84  S.  W.  613. 

«0  Yocum  V.  White  (1873)  86  Iowa,  288. 

^^iBassett  v.  Garthwaite  (1858)  22  Tex. 
230,  73  Am.  Dec.  257. 
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privies  to  them  is  hornbook  law.  And  so 
it  has  been  asserted  by  one  court  o£  last 
resort  that  the  indorsee  of  a  negotiable 
promissory  note  having  acquired  by  its 
transfer  a  legal  title  to  it  and  the  debt 
it  represents  cannot  be  deprived  of  his 
right  of  property  in  it  by  any  judgment 
or  proceeding  against  the  maker  and  the 
payee  to  which  he  was  no  party.^^ 

There  are  decisions  that  the  maker  of 
a  negotiable  promissory  note  who  has 
been  charged  upon  it  as  garnishee  of 
the  payee  when  he  has  been  sued 
upon  it  by  one  who  claims  owner- 
ship of  the  paper  as  an  indorsee  be- 
fore maturity  is  entitled  to  have  the  gar- 
nishment creditor  brought  into  the 
action  to  litigate  the  question  whether  he 
or  the  plaintiff  is  entitled  to  the  proceeds 
of  the  note,  and  to  enjoin  the  collection 
until  that  question  shall  be  deter- 
mined ;  '^  and  legislation  has  been 
enacted  making  provision  in  case  of 
attachment  of  debts  due  by  commercial 
negotiable  paper  for  bringing  into  the 
trustee  proceeding  persons  who  claim  to 
own  and  hold  the  paper  by  transfers 
from  the  defendants.*'* 

The  right  of  the  garnishee  of  a  debt 
due  upon  negotiable  promissory  notes 
known  to  be  held  under  a  claim  of  owner- 
ship by  another  than  the  defendant  in 
the  garnishment  to  go  into  chancery  and 
file  a  bill  of  interpleader  against  the  gar- 
nishor and  the  claimant  has  been  recog- 
nized and  upheld.*"^ 

But  it  has  been  held  that  after  the 
maker  of  a  promissory  note  has  suffered 
judgment  to  go  against  him  as  a  gar-j 
nishee   indebted   thereon    to    the   payee ' 


when  he  W:ell  knew  that  the  defendant 
had  transferred  the  paper  to  a  third  Yter- 
son,  it  is  too  late  for  him  to  get  relief 
by  a  bill  in  equity  to  interplead  the  judg- 
ment creditor  with  the  holder  of  the 
note.*^® 

c.  Duties. 

It  is  the  duty  of  a  garnishee  to  make 
disclosure.  He  is  obligated  fully  and 
fairly  to  state  all  that  he  knows  con- 
cerning his  indebtedness  to  the  defend- 
ant.*^ 

It  is  his  further  duty  to  take  the 
proper  steps  to  protect  himself  agaiast 
duplicating  his  liability.  If  he  is  pro- 
tected by  statute  from  paying  his  debt 
twice,  he  must  seasonably  invoke  its  pro- 
tective proceedings  to  obtain  its  bene- 
fits.*''* If  he  would  avoid  a  double  pay- 
ment he  must  protect  himself  by  setting 
up  the  facts  and  taking  .the  proper  pro- 
ceedings to  escape.*''*  If  the  attached 
debt  is  evidenced  by  the  garnishees*  ne- 
gotiable promissory  note  he  should,  in 
addition,  before  allowing  the  attachin^^ 
creditor  to  take  judgment  against  him, 
insist  upon  proof  that  his  obligation  had 
not  passed  to  a  stranger  before  it  ma- 
tured, but  that  it  was  still  owned  and 
held  by  the  defendant.**® 

If  a  garnishee  indebted  upon  negotia- 
ble commercial  paper  omits  in  due  season 
to  claim  the  benefit  of  a  statute  enacted 
to  afford  him  protection  against  dupli- 
cate liability,  he  must  bear  the  conse- 
quent loss.**^ 

It  is  ateo  the  duty  of  a  debtor  gar- 
nisheed  on  account  of  his  negotiable 
promissory  note  to   act  in   good  faith 


272  0arrott  v.  JaflTray  (1874)  10  Bush 
(Ky.)  413. 

S7»  Dobbin  v.  Wybrants  (1848)  3  TeX. 
457;  Westmoreland  v.  Miller  (1852)  8  Tex. 
168;  Iglehart  v.  Moore  (1868)  21  Tex.  501; 
Iglehart  v.  Milla  (1858)  21  Tex.  545. 

874  Horn  V.  Thompson  (1855)  31  N.  H. 
562;  Thompson  v.  Carroll  (1857)  36  N.  ft. 
21. 

«7«Briant  v.  Reed  (1862)  14  N.  J.  Eq. 
271;  Fitch  v.  Brower  (1887)  42  N.  J.  Eq. 
300,  11  Atl.  330. 

In  the  first  of  these  ca.fiea  it  was  the  opin- 
ion of  the  court  of  chancery  that,  irrespec- 
tive of  whether  the  right  of  an  indorsee^  of 
a  negotiable  promissory  note  transferred 
for  value  before  maturity,  and  taken  in 
good  faith,  ifl  or  ia  not  superior  to  the  right 
of  an  attaching  creditor  of  the  payee  who 
had  served  a  garnishee  process  on  the  maker 
before  the  paper  was  transferred,  to  re- 
cover the  amount  due  thereon,  there  is  doubt 
enough  concerning  the  priority  of  their 
conflicting  claims  to  make  it  uiisafe  for  the 
garnishee  to  elect  between  them  which  he 
will  pay.  and,  hence,  to  escape  the  hazard 
L.R.A.1918C. 


of  a  double  payment,  the  garnishee  is  en- 
titled to  pay  Ills  debt  into  court  and  be 
discharged  through  a  bill  of  interpleader. 

In  the  secoftd  of  these  cases  the  first  one 
was  approved,  and  the  court  added  that 
though  it  should  be  conceded  that  a  nego- 
tiable promissory  note  transferred  before 
maturity  to  a  bona  fide  holder  for  value 
was  not  subject  to  an,  attachment  apiin>t 
the  payee  even  if  served  prior  to  the  trans- 
fer, nevertheless,  as  the  attaching  creditor 
has  a  right  where  he  has  garnisheed  the 
maker  in  advance  to  contest  the  good  faith 
of  the  subsequent  transfer  of  the  paper,  the 
garnishee  is  put  in  jeopardy  of  being  com- 
pelled to  pay  his  note  twice,  and  shmiM 
be  spai'ed  that  danger  by  a  bill  of  inter- 
pleader. 

«7«  Yar borough  v.  Thompson  (1844)  3 
Smedes  &  M.  (Miss.)  291,  41  Am.  Dec.  626. 

«77Bassett   v.   Garthwaite    (Tex.)    s«pw. 

S78  Yociim  V.  "V\Tiite  (lowa)  supra. 

«7»  Peck  V.  Maynard  (1849)  20  N.  H.  l^o. 

««0Ormond  v.  Moye  (1850)  33  N.  C.  iH 
Ired.  L.)   564. 

WlYocum  V.  WTiite  (towa)   supra. 
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toward  the  plaintiff  in  garnishment.  A 
garnishee  who  conspires  with  the  payee 
to  defeat  creditors  forfeits  his  claim  to 
protection.^*  He  will  be  held  Ufible  if 
he  co-operates  with  the  payee  to  defraud 
the  latter's  creditors.*'* 

But  mere  knowledge  on  the  maker's 
part  that  the  purpose  of  the  payee  in  ob- 
taining a  negotiable  promissory  note  was 
to  dispose  of  it  in  fraud  of  creditors,  if 
the  paper  was  made  and  delivered  for  a 
just  debt,  and  the  maker  did  nothing 
actively  to  promote  the  payee's  fraud- 
ulent design,  will  not  subject  him  to  lia- 
bility as  garnishee  while  his  obligation 
is  outstanding  and  current.*** 

XII,  Anstver  in  gamishtnent  of  negO' 

A  garnishee  can  be  charged  only  on  his 
own  answer.***  The  answer  is  evidence 
against  him.***  The  facts  set  up  in  it,  if 
not  contradicted,  determine  the  gar- 
nishee's liability.**''  The  averments  in  it, 
if  not  put  in  issue  by  the  attaehing  plain- 
tiff, must  be  taken  as  admitted.***  The 
answer  is  presumptively  conclusive.*** 
It  is  conclusive  respectuig  the  indebted- 
ness when  no  statute  provides  other- 
wise.**^ And  it  is  evidenee  against  the 
plaintiff  until  overweighted  by  competent 
testimony.*** 

In  order  that  a  garnishee  indebted 
upon  a  promissory  note  may  avail  him- 
self of  the  defense  that  it  is  subject  to 
be  transferred  before  maturity  to  a  bona 


fide  holder  for  value^  without  noticie^  it 
must  affirmatively  be  disclosed  by  his 
answer  that  the  note  was  negotiable.*** 
An  answer  in  sueh  a  ease,  aveiriag  that 
a  negotia,ble  promissory  note  made  and 
delivered  by  the  garnishee  was  indorsed 
before  maturity  by  the  payee  and  after- 
wards ,  by  two  other  persons,  and  was 
then  held  for  collection  by  a  named  bank, 
sufficiently  shows  a  want  of  indebtedness 
to  the  payee,  and  is  good  to  prevent 
judgment  on  the  garnishment.***  A 
maker  of  a  negotiable  promissory  note 
served  as  garnishee  of  the  payee,  w'ho 
answers  according  to  the  fact,  that  he 
made  and  delivered  such  note  and  is 
indebted  upon  it  to  the  holder,  and  that 
h^  has  been  notified  of  its  negotiation  to 
a  third  person,  cannot  be  condemned  to 
pay  it  to  the  garnishor.***  In  the  case 
of  garnishment  by  servixje  on  the  maker 
of  negotiable  promissory  notes  supposed- 
ly belonging  to  the  defendant,  an  answer 
of  the  garnishee  that  he  does  not  know 
by  whom  his  notes  are  held  has  been  de- 
cided to  be  sufficient  to  prevent  judgment 
against  him  because  his  debt  upon  such 
notes  is  owing  only  to  whosoever  may 
happen  to  own  them  wherr-  they  ma- 
ture.*** 

An  admission  by  a  garnishee  that  he 
made  and  .delJLvea:ed  to  the  defendant  a 
negotiable  promissory  notei  wliich  is  out- 
standing and  not  yet  due  is  nat  an  admis- 
sion of  indebtedness  upon  it  to  the  de- 
fendant.***    An  answer  of  a'  garnishee 


Thompson    v.    Gainesville    Nat.    Bank 
(1886)  66  Tex.  156,  18  S.  W.  350. 

a«8EMos  V.  Tuttle  (1819)  3  Conn.  27. 

«MWood  V.  Bodwell  (1832)  12  Pick. 
(Mass.)  268;  ColUafi  v.  Smith  (1850)  12 
(;ray  (Mass.)  431;  Willis  v.  Heath  (1889) 
75  Tex.  124,  m  Am.  St.  Rep.  876,  12  Sl  W. 
971. 

M»  Daniel  v.  Rawlings  (1846)  6  &umph. 
(Tenn.)  403. 

«««Ba88ett  V.  GarthwaJte  (1858)  22  Texi 
230.  75  Am.  Dec.  257. 

987  Comstodt  V.  Farmira  (1806)  2  MaM. 
96. 

MSDavia  v.  Pawlette  (1854)  3  Wis.  300, 
62  Am.  Dec.  690. 

289  Fay  V.  Sears  (1872)  111  Mass.  154. 

»OHu£f  V.  Mills  (1834)  7  Yerg.  (Tenn.) 
42;  Turner  v.  Armstrong  (1836)  0  Yerg. 
(Tenn.)  412. 

ssiBassett  v.  Garthwaite    (Tex.)    supra. 

»«Gatchell  v.  Foster  (1891)  94  Ala.  622, 
10  So.  434. 

»8Wohl  v.  First  Nat.  Bank  (1908)  164 
AU.  .332,  46  8o.  231.  . 

SMYar borough  v.  Tbompsoa  (1844)  3 
Sniedcs  &  M.  (Miss.)  291,  41  Am.  Dec.  626. 

29»  Sheets  v.  Culver  (1840)  14  U.  449, 
33  Am.  Dec.  593.  In  that  ease  the  ooQrt 
supported  its  decision  by  reasoning  thus: 
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**A8  to  notes  indorsed  in  blank  which  cir- 
culate and  pass  from  hand  to  hand  by  mere 
delivery,  it  has  never  been  nor  can  it  be 
{>retendied  that  any  notice  oi  transfer  is 
neoeeeary.  I|,  then^  tio  such  notice  is  ever 
given,  how  is  a  garnishee  who  has  issued 
his  promissory  note  indorsed  in  blank  to 
know  in  whose  hands  it  happens  to  be  at 
the  precise  moment  when  he  is  called  upon 
to  answer  interrogatories?  And  if,  per- 
chance, he  were  to  know  that  his  note  was 
still  the  property  of  the  defendant,  and  were 
so  to  declare  it,  oould  suoh  a  proceeding 
restrain  its  negotiability?  Could  it  affect 
the  rights  of  a  biona  fide  holder?  Surely 
not.  The  ownership  of  ne|^otiablc  paper  is 
incessantly  varying  before  its  maturity,  and 
the  obligation  of  the  maker  of  such  instru- 
menta  is  not  to  pay  any  particular  person,, 
but  the  holder  at  maturity^  whoever  he 
may  be.  Thus  it  is  obvious  that  the  gar- 
nish^ in  this  caAe  could  give  no  other 
answer  than  that  he  has  pSude,  and  it  is 
equally  obvious  that,  by  pursuing  this 
course,  the  plaintiffs  have  attached  u^o  prop- 
erty out  of  which  their  judgment  can  be 
satisfied."    Ibid. 

WBLittlefield   v.   Hodge    (1859)    6   Mich. 
3m     .         1 
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that  he  made  and  delivered  to  the  de- 
fendant his  negotiable  promissory  note 
or  bill  single,  but  that  he  does  not  know 
who  holds  it,  neither  admits  an  in- 
debtedness to  the  defendant  nor  entitles 
the  attaching  creditor  to  a  judgment.*^ 

But  an  answer  by  a  garnishee  indebted 
upon  an  overdue  promissory  note,  plead- 
ing ignorance  as  to  whether  or  not  the 
defendant  still  held  and  owned  it  when 
the  process  was  served,  is  not  conclusive 
to  shut  out  further  inquiry.**' 

And  an  answer  by  the  maker  of  a  ne- 
gotiable promissory  note  as  garnishee 
upon  process  in  favor  of  an  execution 
creditor  of  the  payee,  setting  up  that 
his  note  had  been  transferred  to  an- 
other holder  before  its  maturity,  may  be 
traversed  and  proof  may  be  received  to 
show  that  the  transfer  was  made  without 
consideration,  of  purpose  to  hinder,  de- 
lay, and  defraud  the  defendant's  cred- 
itors.*** 

Suppose  the  maker  of  a  negotiable 
promissory  note  admits  in  his  answer 
as  garnishee  that  he  is  indebted  in  the 
sum  due  upon  it  to  the  defendant  in  gar- 
nishment, what  is  the  effect  of  such  an 
admission  T 

It  cannot  affect  the  rights  of  a  prior 
indorsee  who  is  the  holder  of  the  paper 
in  good  faith ;  no  admission  that  the  gar- 
nishee makes  can  conclude  him.**® 

The  effect  upon  himself  may  be  dis- 
astrous. 

The  maker  of  a  negotiable  promissory 
note  who  should,  in  answer  to  a  garnish- 
ment, admit  without  reserve  or  qualifica- 
tion an  indebtedness  upon  it  to  the  de- 
fendant, would,  it  has  been  said,  do  so  at 
his  peril,  and  would  certainly  render 
himself  liable  as  garnishee.*®^  An 
answer  of  a  garnishee  acknowledging  an 
indebtedness  to  the  defendant  at  the 
time  of  the  service  of  the  garnishment 
upon  an  unpaid,  overdue,  negotiable  se- 
curity which  had  not  been  transferred, 
makes  him  liable  to  the  attaching  cred- 
itor.*®* A  maker  of  a  negotiable  promis- 
sory note  who  suffers  a  judgment  to  be 
taken  against  him  as  garnishee  of  the 
payee  knowing  that  the  paper  has  been 


transferred  to  a  stranger  puts  himself  in 
the  position  of  a  defendant  who,  by  fail- 
ing to  set  up  his  defense  in  an  action, 
permits  judgment  to  go  against  him  by 
default.* 

If  a  maker  of  a  negotiable  promissory 
note  which  the  payee  had  transferred 
without  his  knowledge  before  it  matured 
to  a  bona  fide  holder  for  value,  negligent- 
ly, ignorantly,  or  inadvertently  upon  a 
subsequent  garnishment  admits  being  in- 
debted to  the  payee,  and  allows  judgment 
to  be  taken  against  him  as  garnishee,  he 
alone  must  bear  the  consequences,  and 
cannot  transfer  his  loss  to  the  indorsee 
of  the  paper.*®*  If,  in  such  a  case,  the 
garnishee  fails  to  insist  upon  either  a 
surrender  of  the  paper  or  indemnity 
against  it,  he  must  pay  twice  if  it  turns 
out  that  his  note  had  passed  to  a  bona 
fide  holder  for  value  before  it  ma- 
tured.*®* 

The  unfortunate  garnishee  who  may 
have  answered  and  admitted  his  indebt- 
edness to  a  defendant  upon  his  negotia- 
ble commercial  obligation,  and  then 
discovered  later  that  it  had  been  trans- 
ferred to  and  was  held  by  a  stranger, 
has  not  invariably  been  mulcted  by 
double  payment;  on  occasions  the  door 
has  been  held  open  for  his  escape. 

Should  the  maker  of  a  negotiable  prom- 
issory note  who  has  been  garnisheed 
as  debtor  thereon  to  a  supposed  holder 
learn  and  be  able  to  show  before  he  pays 
it  that  it  does  not  belong  to  the  defend- 
ant, but  to  another  person,  he  may,  it  is 
said,  take  steps  (presumably  efficient)  to 
arrest  the  garnishment  proceedings.** 
Again,  it  has  been  held  that  although  a 
garnishee  indebted  upon  a  n^otiable 
promissory  note  may  have  answered  the 
garnishment  and  admitted  an  indebted- 
ness to  the  defendant,  nevertheless,  if, 
in  fact,  such  note  had  been  previously 
negotiated  to  a  bona  fide  holder,  a  pay- 
ment to  him  will  protect  the  garnishee 
against  the  garnishment  pUintiff.*®^ 

And  if  a  maker  of  a  negotiable  prom- 
issory note  who  had  admitted  in  bis 
answer  as  garnishee  his  debt  upon  it  to 
the    defendant    discovers    before    final 


«W  Huflf  T.  Millg  and  Turner  v.  Armstrong 
(Tenn.)  supra;  Matheny  v.  Hughes  (1873) 
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(1805)  2  Ohio  N.  P.  108,  4  Ohio  8.  &  C. 
P.  Dec.  84. 

901  Cross    v.    Haldeman    (1854)    15    Ark. 
200. 
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MS  Daniel  v.  Rawlinga  (1846)  6  Huinpli. 
(Tenn.)  403. 

3M  Yarborough  v.  Thompson  (Miss.) 
aupra. 

«04Mver8  v.  Beeman  (1848)  31  H.  C  (» 
Ired.  L.')  116. 

«w  Shuler  v.  Bryson  (1871)  65  H.  C.  201; 
Brittain  v.  Anderson  (1874)  8  Bart.  (Tess.) 
316. 

»«Coloord  v.  Daggett  (1853)  18  Mo.  557. 

a^TLotig  V.  Johnaon  (1884)  74  6a.  4. 
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judgment  that  it  had  been  negotiated  and 
transferred  to  another  holder,  he  may,  it 
has  been  said,  a^ppiy  to  the  oourt  for 
leave  to  set  up  suoh  negotiation  and 
transfer,  and  should  be  given  an  oppor- 
tunity to  prove  it.*^'  Notwithstanding 
the  garnishee  admitted  his  indebtedness 
to  the  defendant  in  his  answer  to  the  gar- 
nishment, and  had  a  judgment  taken 
against  him,  if,  in  point  of  fact,  his  note 
had  previously  been  indorsed  over  to  a 
bona  fide  holder  before  it  became  due,  he 
is  held  to  be  entitled  to  have  the  judg- 
ment set  aside  and  to  amend  his  answer 
so  as  to  set  up  the  negotiation  and  trans- 
fer of  the  paper  upon  making  a  prompt 
application  to  the  court  during  the 
same  tenn.*^ 

But  such  a  gmnaiahee  is  held  bound  to 
diligence  in  applying  for  relief.  If  ht 
delays  his  application  until  after  the 
term  has  expired  at  which  the  judgment 
was  taken  against  him  on  his  admission 
of  indebtedness  in  his  answer,  he  is  con- 
sidered to  be  too  late;  he  is  held  to  be 
not  then  entitled  to  have  the  judgment 
vacated  upon  proof  that  when  he 
answered  he  was  ignorant  that  his  note 
had  been  negotiated  and  no  longer  be- 
longed to  the  defendant.'** 

An  attaching  creditor  has  been  held 
entitled  to  a  judgment  against  a  gar- 
nishee upon  his  answer  which  averred 
that  he  had  made  and  delivered  to  the 
defendant  his  bill  single,  and  did  not  al- 
lege that  it  had  been  negotiated  to  an- 
other,  but  merely  alleged  that  the  de-' 


fondant  had  sued  him  upon  it,  and  that 
the  action  was  pending  yet.**^ 

Xlil.  Effect  of  oamiFihe€*8  payment  to 
Holder  of  negotiable  paper. 

A  debt  evidenced  by  a  negotiable 
promissory  note  held  by  a  defendant, 
but  disehavged  and  extinguished  bv  the 
payment  of  money  and  property  ac- 
cepted as  full  satisfaction,  is  not  a  sub- 
ject of  garnishment.***  Neither  is  a 
debt  evidenced  by  negotiable  promissory 
notes  made  and  delivered  to  the  defend- 
ant, but  transferred  by  him  before  ma- 
turity to  a  third  person,  and  collected  by 
him  from  the  maker.***  Th«'  payment  ot 
a  negotiable  promissory  not«  by  the  mak- 
er to  a  purchaser  in  good  faith,  for  value, 
before  it  fell  due,  is  a  protection  against 
garnishment;***  but  such  a  payment  is 
no  protection  when  it  is  made  to  one 
who  acquired  the  paper  by  indorsement 
after  maturity.***  It  is  no  defense  to 
the  maker  of  a  negotiable  instrument 
who  was  served  with  process  of  garnish- 
ment in  an  action  against  one  w^ho  held 
and  owned  it  when  it  matured  that  he 
afterwards  paid  it  to  a  subsequent  in- 
dorsee.*** 

The  opinion  was  expressed  in  an  early 
Massachusetts  case  that  a  trustee  who, 
in  good  faith,  should  make  a  payment 
upon  or  give  a  negotiable  note  or  ac- 
ceptance for  an  attached  debt  before  he 
had  any  actual  notice  of  the  attachment, 
although  it  might  have  been  legally  but 
not  personally  served,  would  doubtless 
be  protected   against   liability   as  trus- 


CroBS  V.  Haldeman   (Ark.)   supra. 

•W  Patterson  Produce  &  FroviBion  Co.  v. 
Wilkes  (1907)  1  6a.  App.  430,  57  8.  E.  1047. 

siOA.  J.  Harwi  Hardware  Co.  v.  KHppert 
(1903)  67  Kan.  743,  74  Pac.  254. 

«"  Huff  V.  Mills  (1834)  7  Yerg.  (Tenn.) 
42,  supra.  After  the  court  in  its  opinion  in 
this  case  had  said  that  the  question  whether 
or  not  a  debt  secured  by  negotiable  paper 
eould  be  attached  by  service  on  the  maker 
as  garnishee  depended  upon  the  answer, 
which,  in  Teunessee,  was  conclusive*  and 
added  that  if  he  answered  that  he  had  exe- 
cuted his  negotiable  note  or  bill  single,  and 
knew  not  where  it  was  or  who  held  it,  a 
judgment  could  not  be  taken  against  him 
because  the  answer  disclosed  no  indebted- 
ness to  the  defendant,  it  went  on  to  say 
that  if  the  garnishee  answered  that  he  had 
executed  his  negotiable  bill  single  for  the 
debt,  and  had  been  sued  upon  it  by  the  de- 
fendant, and  it  had  not  bean  assigned,  to 
his  knowledge,  he  would  then  be  liable  as 
Karnishee  to  a  judgment.  To  support  this 
statement  the  court  cited  the  case  of  High- 
tower  V.  Smith,  decided  at  Nashville  in 
1831,  the  opinion  in  which,  according  to  the 
L.R.A,1918C. 


reporter's  note,  reads:  "We  have  examined 
with  solicitude  to  see  if  there  was  any  way 
of  excepting  out  of  the  general  law  relating 
to  garnishments  those  [oases]  where  the 
indebtedness  arose  upon  negotiable  paper. 
We  are  aware  of  the  hardships  that  have 
arisen  and  that  may  arise  under  a  deter- 
mination that  reaches  by  garnishment  such 
as  have  given  and  have  outstanding  nego- 
tiable paper.  But  there  is  no  way  to  escape 
from  tt.  The  acte  make  no  exception  and 
we  can  make  none.  The  remedy  for  the  evil 
is  with  the  legislature." 

3W  Greer  v.  Powell  (1867)  1  Bush  iKy.) 
489. 

«1«  Burton  v.  Wynne  (1876)  55  Ga.  615. 

Sl4ll>i(l.;  and  also  Thompson  v.  Gaine:^- 
ville  Xat.  Bank  (1886)  66  Tex.  156,  18  S. 
W.  350. 

»i»  Exchange  Bank  v.  Gulick  (1880)  24 
Kan.  350. 

The  payment  after  garnishment  of  com- 
mercial paper  to  the  defendant  or  his  gen- 
eral assignee  for  creditors  is  no  defense  to 
the  garnishee.  Cleneay  v.  Junction  K.  Co. 
(1866)  26  Ind.  375. 
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tee ;  *"  and,  conformably,  afterwards  in  | 
the  same  state  it  was  held  that  a  debtor ! 
of  a  defendant  in  attachment  who,  with-  ' 
out  notice  of  the  ser\'ice  of  trustee  proc- 
ess, had  paid  his  debt  in  part  in  cash 
and  the  remainder  by  making  and  deliv- 
ering his  negotiable  promissory  note  in 
good    faith,    could    not    be    charged    as 
trustee.*" 

XIV'  Effect  of  i^enewing  negotiable  pa- 
per  under  garnishment. 

The  opinion  that  efforts  to  avoid  or 
defeat  attachments  and  garnishments  of 
debts  due  upon  negotiable  oommercial 
paper  by  renewing  it  with  likie  paper  are 
doomed  to  failure  appears  to  prevail 
without  dissent. 

The  maker  of  promissory  notes  under 
garnishment  before  they  have  matured 
cannot  escape  liability  as  garnishee  by 
renewing  them  as  they  severally  mature 
with  other  negotiable  notes,  the  holders 
of  which  are  unknown.*^' 

A  garnishment  of  the  maker  of  a  nego- 
tiable promissory  note  as  the  debtor  of 
the  payee  cannot  be  defeated  by  a  subse- 
quent transfer  of  it  before  maturity  to  a 
new  holder,  and  its  after-surrender  and 
cancelation  upon  the  making  and  deliv- 
ery of  a  new  note,  payable  to  the  in- 
dorsee or  his  order.**® 

In  one  case  the  maker  of  a  negotiable 
promissory  note  who  had  innocently  and 
in  entire  good  faith  taken  it  up  with  an- 
other, payable  to  an  indorsee  who  re- 
<*eived  the  original  without  giving  a  con- 
sideration, and  to  further  a  scheme  of 
the  payee  to  defraud  his  creditors,  not- 
withstanding the  renewal  note  had  been 
paid  after  an  action  had  been  brought 
upon  it  by  the  holder  in  another  state, 
but  after  trustee  process  had  been  served 
on  the  maker  as  the  first  payee's  debtor, 
was  charged  as  trustee  and  compelled  to 
pay  a  second  time.**® 

XV.  Oamiahment  a»  a  protection  to 
garnishee  against  claim  ^f  indorsee 
of  negotiahte  paper. 

The  reason  for  exempting  the  maker  of 

816  Williams   v.   Marston    (1825)    3   Pick. 
(Mass.)  65. 

»17  Robinson  r.  Hall  (1841)  8  Met. 
(Mass.)   301. 

818  Leslie  v.  Merrill  (1877)  58  Ala.  322. 

8l9Girard  v.  Cyrs  (1896)  5  B.  C.  45. 

8«0  Wheeler  v.  Winn  (1865)  38  Vt.  125. 
The  court  went  upon  the  theory  that  the 
original  payee  continued  the  beneficial  own- 
er of  the  renewal  note,  and  that  the  pay- 
ment of  it  to  the  fraudulent  indorsee  he- 
fore  he  recovered  a  judgment  was  a  volun- 
tary one:  hence,  the  debt  was  at  the  mercy 
of  the  trustee  process. 
L.R.A.1918C. 


a  negotiable  promissory  note  from  gar- 
nishment as  a  debtor  of  the  payee  fails 
whenever  a  judgment  against  him  as  gar- 
nishee will  protect  him  from  liability 
upon  his  obligation  to  a  later  holder.**^ 

In  the  absence  of  a  protective  statute, 
such  a  judgment  wilf  not  protect  the 
garnished  if  his  note  is  transferred  be- 
fore it  has  matured,  to  an  innocent  hold- 
er for  value,  and  he  cannot  be  charged  as 
trustee  of  the  payee,  whether  he  has  or 
has  not  knowledge  of  the  transfer  of  the 
paper.*** 

A  judgment  against  the  maker  of  a  ne- 
gotiable promissory  note  out  in  circula- 
tion as  garnishee  of  the  payee  or  his  in- 
dorsee is  no  protection  to  him  when 
a  later  holder  sues  him  for  the  debt,*" 
even  when,  in  ignoraaee  that  his  note 
has  been  negotiated,  fae  admits  be- 
ing indebted  thereon  to  the  defend- 
ant in  garnishment,  and  thus  suifers 
a  judgment.**^  A  judgment  against 
a  garnishee  as  defendant's  debtor 
upon  negotiable  paper  is  no  defense  to 
him  in  an  action  by  a  subsequent  holder 
of  it,  who  acquired  it  before  the  garnish- 
ment, when  the  garnishee  neglected  to 
invoke  the  benefit  of  a  statute  which  re- 
quired the  delivery  of  the  paper  to  him, 
or  that  he  be  exonerated  or  indemnified 
before  he  should  be  made  liable.*** 

In  respect  of  commercial  paper  ne- 
gotiated before  maturity  to  a  bona  fide 
holder  for  value,  it  may  be  said  to  be 
virtually  undisputed,  where  no  statute  in- 
terferes, that  garnishment  is  no  protec- 
tion whatever  to  the  maker  when  the 
holder  calls  upon  him  to  pay  his  obliga- 
tion. 

It  was  indeed  held  in  an  early  case  in 
Maryland  that  a  judgment  condemning 
the  maker  of  a  negotiable  promissory 
note  which  had  been  attached  as  a  credit 
belonging  to  the  defendant  to  pay  as 
garnishee  protected  him  from  liability  in 
a  subsequent  action  by  a  later  holder  of 
the  paper,  who  had  acquired  it  before 
maturity  and  without  notice  of'  the  gar- 
nishment,**®  but    afterwards    that   caso 

Wi  Thompson  v.  Gainesville  Xat.  Bank 
(1886)  66  Tex.  156,  18  S.  W.  350. 

«»Hin8dm  V.  Safford  (1839)  11  Vt  300: 
Little  V.  Hale  (1839)  11  Vt.  482. 

W3Denham  v.  Pogue  (1868)  20  La.  Ann. 
196. 

WtMyet-s  V.  Beetnan  (1848)  31  H.  C 
(9  Ired.  L.)  116. 

a»  Yocum  v.  White  (1873)  36  lowt,  28S. 

weSomerville  v.  Brow  (1847)  5  Gill 
(Md.)  399. 
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was  virtually  ovemiled  and  the  contrary 
was  decided. ••' 

It  is  different  in  cases  of  garnishment 
of  debts  due  npon  negotiable  paper  held 
by  the  defendants  when  it  matures,  and 
not  transferred  until  overdue  and  dis- 
honored. The  right  to  charge  the  makers 
of  such  paper  as  garnishees  of  the  payees 
in  such  cases  is  said  to  be  generally 
recognised.*** 

A  maker  of  an  overdue  promissory 
note  who  has  disclosed  an  indebtedness 
thereon  to  the  defendant  in  garnishment, 
and,  without  waiting  for  judgment,  has 
paid  the  plaintiff  the  debt,  is  fully  pro- 
tected thereby  against  the  claim  of  an 
indorsee  after  maturity  of  the  paper,  if 
he  had  no  notice  of  his  transfer,**^  and  a 
judgment  in  the  garnishment  proceedings 
against  the  garnishee  affords  him  a  good 
defense  in  a  later  action  upon  his  note 
by  a  holder  who  did  not  acquire  it  until 
after  it  was  past  due.***^ 

Garnisheeing  the  maker  of  a  negotia- 
ble promissory  note  as  debtor  of  the 
payee  after  he  has  had  notice  that  the 
note  had  been  transferred  to  another  has 
no  effect  upon  the  right  of  the  indorsee 
to  recover  upon  it,  and  therefore  a 
judgment  against  the  garnishee,  taken 
afterwards,  affords  him  no  defense  when 
the  indorsee  sues  him  on  the  no  fee.  ^** 

A  judgment  against  the  maker  of  a 
negotiable  promissory  note  as  trustee  of 
the  payee  is  no  protection  to  him  in  New 
Hampshire  against  the  claim  of  an  in- 
dorsee who  was  not  given  the  notice  of 
the  trustee  proceedings  required  by  the 
bUtute  of  that  state.*** 

In  Ohio  an  attaehment  of  a  debt  due 
upon  a  negotiable  promissory  note  in 
justice's  court,  and  an  order  of  the  jus- 
tice directing  the  maker  of  it  to  pay  the 
sum  due  upon  it  to  the  plaintiff,  is  not 
conclusive.     It   only   confers   upon   the 


plainhfiF  a  right  of  action  against  the  gar- 
nishee, who  may  show  in  defense  mat 
before  the  garnishment,  or  before  th6 
note  became  due,  it  was  indorsed  over 
to  a  bona  fide  holder  for  value^  and  that 
he  is  entitled  to  the  proceeds.*** 

In  the  Dominion  of  Canada  it  appears 
to  be  the  law  that  a  payment  by  a  gar- 
nishee of  the  sum  owing  by  him  upon  an 
overdue  negotiable  promissory  note  to 
an  attaching  creditor  will  constitute  a 
good  defense  and  protect  him  in  a  later 
action  brought  by  an  indorsee  of  such 
note.*** 

XVI.  Right  of  inAarsee  of  negatUMe 
paper  to  .  recover  from  ,  gdmiahov 
money  collected  hp  garnishment. 

Privity  of  contract  and  estate  is 
whplly  lacking  between  an  indorsee  of  a 
negotiable  instrument .  and  a  creditor  of 
a  prior  holder;  hence  there  is  difficulty 
ii^  perceiving  a  logical  ground  upon 
which  to  rest  a  right  of  the  former  to  re- 
cover of  the  latter  money  collected  by 
means  of  an  attachment  or  garnishment 
of  the  debt  due  upon  such  an  instrument 
fnom  the  obligor.  Jurist  haY«>  Jbo waver, 
differed  in  opiaioa  respecting  the  exist- 
ence of  such  right.  It  has  been  held  that 
the  holder  and  indorsee  of  a  negotiable 
promissory  note  transferred  to  him  in 
gdod  faith,  for  value,  and  before  matu- 
rity, cannot,  in  an  action  for  money  had 
and  received  to  his  use,  recover  from  a 
creditor  of  the  payee  the  money  that  he 
collected  thereon  from  the  maker  upon 
garnishee  process,  for  the  reason  that 
his  right  to  recover  upon  the  note  from 
the  maker  was  unaffected  and  unim- 
paired by  the  garnishment  and'  payment 
under  it ;  ***  but,  again,  it  has  been  held 
that  a  creditor  of  the  payee  of  a  nego- 
tiated promissory  note  who  collected  his 
debt  from  the  maker  by  means  of  a  gar- 


»r7CYuett  V.  Jenkins   (1880)   53  Md.  224. 

'2S  Thompson  v.  Gainesville  Nat.  Bank 
(Tex.)  supra. 

«»Somer8  v.  Losey  (1882)  48  Mich.  294, 
12  X   \V   188. 

MOHili  v.  Kroft  (1857)  29  Pa.  186;  Dan- 
iels V.  Rawlings  (1846)  6  Humph.  (Tenn.) 
40.3;  Thompson  v.  Gainesville  Nat.  Bank 
'Tex.)  supra;  flinsdill  v.  Rafford  (Vt.) 
•Minra.  * 

'81  Yarborough  v.  Thompson  (1844)  3 
^^^lodes  &  M.  (Mi$s.)  2^1,  41  Am.  Dec.  626. 

WSHorn  V.  Thompson  (1855)  31  N.  H. 
:"»H2;  Thompson  \\  Carroll  (1867)  36  W.  H. 
21. 

»8Secor  V.  Witter  (1883)  39  Ohio  St. 
218. 

5**  The  contrary  was  held  in  Rankin  v. 
McFadyen  (1881)  2  Pr.  Edw.  Isl.  461,  in 
which  the  garnishee  had  paid  his  note  to 
1..R.A.1918C. 


the  plaintiff  in  the  garnishment  without 
waiting  for  a  judicial  order  or  judgment  di- 
recting him  to  do  so,  and  the  conclusion  of 
the  court  rested  upon  the  view  that  nego- 
tiable instruments  were  not  within  the  stat- 
ute. 

The  opposite  doctrine  was  adopted  later 
by  the  Canadian  supreme  court  in  Roblee  v. 
Rankin  (1884)  11  Can.  S.  C.  137,  where 
it  was  held  that  an  overdue  negotiable 
promissory  note,  was  subject  to  garnish- 
ment under  the  statute,  and,  if  attached  and 
paid  by  the  garnishee,  certainly  after  a 
judicial  order,  and  in  compliance  therewith, 
such  payment  would  and  did  constitute  a 
complete  defense  in  a  subsequent  action  up- 
on the  note,  brought  by  an  indorsee  after 
maturity. 

335  Corcv  V.  Webber  (1893)  96  Mich,  357, 
55  N.  W.  982. 
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nisbnient  to  which  the  holder  by  a  pre- 
vious transfer  was  not  a  party  was  liable 
over  to  such  bolder  for  the  sum  received 
from  the  garnishee,  in  a  subsequent  ac- 
tion»« 

At  one  time,  in  Missouri,  the  latter  rul- 
ing agreed  wuth  the  views  of  several 
judges.**'  Later,  however,  the  doctrine 
of  accountability  and  responsibility  of 
an  attaching  creditor  for  money  collected 
by  garnishment  from  the  maker  of  com- 
mercial paper  to  the  holder  thereof  was 
repudiated  by  the  courts  of  that  state.'** 

In  New  Hampshire,  where  an  attach- 
ing creditor  through  trustee  process  had 
collected  from  the  maker  the  amount  of  a 
negotiable  promissory  note  without  strict 
compliance  with  the  state  statute  in  re- 
spect of  notifying  a  later  holder  of  the 
paper  of  the  proceedings,  so  that  the 
judgment  against  the  trustee  was  errone- 
ous and  gave  him  no  protection  in  a  sub- 
sequent suit  upon  the  note  by  an  in- 
dorsee, the  court  adjudged  the  attaching 
creditor  to  make  restitution  with  costs, 
to  the  end  that  the  maker  might  not  be 
compelled  to  pay  his  note  twice.*** 

XVII.  Ijcgal  presumptions  in  garnUdi* 
ments  of  negotiahle  paper. 

The  courts  indulge  certain  presump- 
tions in  cases  where  debts  due  upon  ne- 
gotiable paper  have  been  attached  or 
gamisheed. 

It  is  presumed  that  a  negotiable  prom- 
issory note  sued  upon  by  an  indorsee  was 
transferred  to  its  holder  before  it  ma- 


tured|  in  the  usual  course  of  business.^' 
In  the  absence  of  all  evidence  to  the  con- 
trary, a  negotiable  promissory  note  in 
the  possession  of  an  indorsee  is  presumed 
to  have  been  indorsed  and  transferred  to 
him  at  or  about  its  d^te.*^  In  an  action 
upon  a  negotiable  promissory  note  by  a 
plaintiff  having  possession  of  and  assert- 
ing his  property  in  it,  there  is  a  presump- 
tion in  his  favor,  as  against  a  garnish- 
ment creditor  of  a  prior  holder,  that  he 
became  the  owner  of  the  note  before  ii 
matured.*** 

This  presumption  is  not  a  strong  one, 
and  slight  suspioious  circumstances  are 
sufi&eient  to  overcome  and  rebut  it;^ 
but,  nevertheless,  the  garnishor  is  bound 
to  overcome  it  by  proof  that  the  defend- 
ant in  garnishment  owned  the  paper 
when  it  fell  due  and  when  the  process 
was  served.*** 

The  New  York  court  of  appeals  has 
declared  that  there  is  no  presumpiiou 
that  a  negotiable  instrument  attached  be- 
fore maturity  was  held  by  and  belonged 
to  the  attachment  defendant,  but  that  the 
fact  must  be  proved ;  **^  but  the  supreme 
court  of  Illinois  is  authority  for  the 
statement  that  while  it  must  appear,  to 
warrant  a  judgment  against  a  garnishee 
indebted  upon  a  promissory  note  pay- 
able to  the  defendant,  and  attached 
before  its  maturity,  that  it  had  not  been 
transferred  to  another  holder  before  it 

• 

fell  due,  there  is,  nevertheless,  a  pre- 
sumption that  the  payee  continued  to 
hold  it  until  it  matured,  where  no  cir- 


»36(4ttrrott  V.  Jaffrav  (1874)  10  BurH 
(Ky.)  413. 

WT  Tompkins,  J.,  who,  in  Scott  v.  Hill 
(1831)  3  Me.  88,  22  Am.  Dec.  462,  dissented 
from  the  conclusion  of  the  court  tliat  an 
attaching  creditor  in  a  garnishment  of  the 
maker  of  a  negotiable  promissory  note  in- 
dorsed to  the  defendant  was  not  entitled 
to  judgment  against  the  garnishee  until  he 
proved  that  the  defendant  was  the  holder 
of  the  paper  when  the  attachment  was 
served,  took  the  ground  that  the  judgment 
would  protect  the  garnishee  against  the 
claim  of  an  indorsee  because  the  latter 
might  come  in  and  interplead  under  the  at- 
tachment, or,  if  he  had  no  notice  of  it, 
might  have  his  action  afterwards  against 
the  attaching  creditor  to  recover  money 
had  and  received  to  his  use. 

The  statute,  said  the  court,  in  Quarles  v. 
Porter  (1848)  12  Mo.  76  (referring  to  the 
act  under  which,  as  construed  by  it,  debts 
due  by  makers  of  negotiable  paper  were 
attachable  to  satisfy  judgments  against  the 
payees),  prescribes  no  mode  by  which  an 
assignee  can  be  brought  before  the  court 
and  have  his  rights  litigated;  but,  as  the 
judgment  is  not  conclusive  against  him  un- 
L.R.A.1918C. 


less  he  has  notice  and  chooses  to  come  in 
and  interplead,  he  would  have  a  right  at 
any  subsequent  time  before  the  money  wa< 
paid  over  to  the  attaching  creditor  to  ar- 
rest the  payment,  or,  after  payment,  a 
right  to  his  action  to  recover  it  back;  we 
apprehend  no  very  serious  injury  could  re- 
sult to  him. 

Again,  according  to  the  court  in  ColcorJ 
V.  Daggett  (1853)  18  Mo.  557,  a  creditor  of 
a  defendant  who,  to  all  appearances,  was  the 
owner  and  holder  of  a  negotiable  promt^- 
sorv  note  which  had  been  collected  from  tho 
maker  by  means  of  garnishee  process,  would 
be  liable  over  to  the  true  ow^ner  and  holder 
should  he  be  another  person. 

8U  Funkhouser  v.  How  (1856)  24  Mo.  44: 
Dickey  v.  Fox  (1856)  24  Mo.  217. 

»» Thompson  v.  Carroll  (1857)  36  N.  H. 
25 
*  840  Hill  V.  Kroft  (1857)  20  Pa.  186. 

«♦!  Mason  v.  Noonan  (1859)   7  Wis.  6(W. 

MSBaesett  v.  Garthwaite  (1858)  22  To. 
230,  73  Am.  Dec.  257. 

HSHiU  V.  Kroft   (Pa.)   supra. 

844Bas8ett  V.  Garthwaite  (Tex.)  supra. 

S4«  Bills  V.  National  Park  Bank  ilSS2) 
89  K.  Y.  343. 
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cumstances  indicate  and  no  testimony  is 
adduced  to  prove  the  contrary ,•*• 

XVIII,  ConclusUm. 

Little  need  be  sai^  iu  c<)nclusion.  Ovm 
constantly  should  keep  in  mind  that,  any 
conclusion  may  be  disturbed,  profoundly 
modiiied,  or  even  reversed,  by  pertinent 
local  legislation.  Disregarding  for  the 
nonce  all  statu te^  that  so  operate,  it  may 
be  asserted  with  some  confidence  that  the 
following  statements  are  supported  by 
the  weight  of  authority:  Debts  owing  a 
defendant,  evidenced  by  negotiable  pa* 
per  due  or  to  grow  due  by  mere  cifflux  of 
time,  ordinarily  are  liable  to  garnish- 
ment. If  the  paper  is  immature  and 
held  by  a  bona  fiie  indorsee  for  value, 
garnishment  will  not  reach  the  debt  it 
represents.  Debts  represented  by  ne- 
gotiable paper  under  garnishment  escape 
the  process  wheal  the  paper  is  transferred 
before  maturity  to  a  bona  fide  indorsee 
for  value.  Overdue  negotiable  paper 
under  garnishment  passes  to  such  an  in- 
dorsee aubject  to  the  garnishment.  If 
the  plaintiff  in  gBrnishment  ean  success^ 
fuUy  establish  mala  fides  or  want  of  con- 
sideration in  the  negotiation  of  the  pa^ 
per,  he  can  maintain  the  supremacy  of 
the  garnishment  lien  against  the  indorsee 
whether  the  garnishment  preceded  or  fol- 
lowed the  negotiation,  and  whether  the 
transfer  was  made  before  or  after  the 
paper  matured.  An  unassailable  title  to 
negotiable  paper  transferred  either  be- 
fore or  after  it  falls  due  is  aoquired  by 
a  bona  fide  indorsee  for  value  in  the 
usual  course  of  business,  and  his  title  as 
against  the  lien  i»f  a  previous  garnish- 
ment, if  acquired  before  the  maturity  of 

34«  Snider  v.  Ridgeway  (1860)  40  111.  022. 


the  paper,  is  superior,  but  inferior  anfl 
subject  to  the  garnishment  if  not  ac- 
quired until  the  paper  was  past  due. 
The  garnishee  of  a  debt  evidenced  by 
negotiable  paper  is  entitled  to  every  pos- 
sible protection  afforded  in  law  against 
liability  to  pay  his  debt  twice,  but  he  is 
bound  to  diligence  in  invoking  and  secur- 
ing the  protective  aid  of  the  courts. 

\\Tiether  the  claim  of  a  bona  fide  in- 
dorsee of  overdue  negotiable  paper  is 
superior  or  subordinate  to  a  garnishment 
served  after  he  acquired  it,  but  before 
he  notified  the  maker  of  the  transfer  to 
him,  the  courts  are  not  agreed.  Although 
it  be  conceded,  in  conformity  to  the  com- 
mon-law rule  respecting  assignments  of 
choses  in  action  where  the  assignee  has 
neglected  to  give  notice  to  the  debtor  of 
the  assignment,  that  the  maker  of  an 
overdue  negotiable  obligation  known  to 
have  been  held  by  the  payee  when  it  fell 
due,  who  has  had  no  notice  of  any  trans- 
fer of  it  to  another,  W'ould  be  fully  pro- 
tected if  he  should  pay  it  to  the  payee  or 
to  the  plaintiff  in  a  garnishment  in  all 
respects  regular,  against  the  indorsee'iS 
claim,  this  does  not  settle  the  rival  rights 
of  indorsee  and  garnishor,  because,  when 
the  paper  was  negotiated,  the  maker 
ceased  to  be  indebted  to  the  payee  and 
became  the  debtor  of  the  new  holder, 
whether  he  knew  it  or  not,  and  garnish- 
ment reaches  no  debts  evidenced  by  nego- 
tiable i>aper  that  are  not  owing  to  the 
defendant.  The  rule  of  the  common  law 
was  obviously  made  to  protect  the  debtor 
from  duplicating  a  payment  made  In 
good  faith  in  discharge  of  his  debt.  The 
extension  of  the  rule  to  give  an  advan- 
tage to  a  creditor  of  the  creditor  to 
which  otherwise  he  would  not  be  entitled 
seems  unwarrantable.  J.  B.  G. 


rXITED  STATES  SFPRKME  COURT. 

HEXRY  M.  JONES  et  al.,  Plffs.  in  Err., 

V. 

CITY  OF  PORTLAND. 

(245  r.  S.  217,  62  L.  ed.  — ,  38  Sup.  Ct. 

Rep.  112.) 

Constitutional  law  ^>  miinlelpal  toxa- 
tion  •*  eMablistililg  eoal  and  fnel 
yard. 

Municipal  taxation  to  raise  the  money 
necessary  to  enable  the  municipality  to  es* 

Note.  <^  The  right  of  a  tnunicipal  cor- 
]KMratioii  to  eagage  in  an  enterprise  gen- 
erally r^arded  a»  of  a  private  character, 
iacluding  the  sale  of  coal,  is  diseuseed  in 
the  notes  to  Holton  v.  Camilla,  31  L.R.A. 
(N.S.)  116,  and  Laughlin  v.  Portland,  51 
L.R.A.1918C. 


tablish  and  maintain  a  permanent  coal  and 
fuel  yard  for  the  purpose  of  selling  wood, 
coal,  and  fuel  to  its  inhabitants  without 
financial  profit,  conformably  to  etate  legis- 
lation purporting  to  be  passed  in  the  public 
interest,  and  so  declared  to  be  by  the  high- 
est court  of  the  state,  cannot  be  said  to  deny 
the  taxpayers  the  protection  which  the  con- 
stitutional guaranty  of  due  process  of  law 
aflTords  against  the  taking  of  their  property 
for  uses  that  are  private. 
For  other  eateSy  see  Con3titution4$l  Lato^  II. 
6,  2,  in  Dig,  l'-52  N.  8, 

(December  10,  1917.) 

L.R.A.(N.S.)  1143;  and  see  later  cases 
Union  Ice  &  Coal  Co.  v.  Ruston,  L.R.A. 
1015B,  859;  Andrews  v.  South  Haven, 
L.R.A.1916A,  908;  and  Milligan  v.  Miles 
City,  L.R.A.1916C,  395. 
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UNITED  STATES  SUPEEME  COUBT. 


I?RROR  to  the  Supreme  Judicial  Court 
J  of  the  State  of  Maine  to  review  a  decree 
sustaining  a  demurrer  to  and  dismissing  a 
bill  filed  to  enjoin  the  establishment  of  a 
municipal  coal  and  fuel  yard.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Rl>cn  Wluthrop  Freemail,  for 
plaintiffs  in  error: 

Taxation  for  a  use  not  public  is  invalid. 

Nichols,  Taxn.  in  Mass.  1913,  p.  47,  note  2; 
Citizens'  Sav.  &  L.  Asso.  v.  Topeka,  20  Wall. 
655,  22  L.  ed.  455;  Re  Tuthill,  163  N.  Y. 
133,  49  L.R.A.  781,  79  Am.  St.  Rep.  574,  57 
N.  E.  303  J  Brannon,  14th  Amend.  1901,  p. 
160;  Cooley,  Const.  Lim.  696  et  seq.;  Gray, 
Limitations  Taxing  Power,  §§  169  et  seq.; 
Allen  V.  Jay,  60  Me.  124,  11  Am.  Rep.  185. 

What  is  or  is  not  a  public  use  is  a  ques- 
tion of  general  jurisprudence  which  the 
Federal  courts  will  determine  for  them- 
selves. 

McGehe^,  Due  Process  of  Law,  p.  230; 
Fallbrook  Irrig.  Dist.  v.  Bradley,  164  U.  S. 
112,  159,  41  L.  ed.  369,  388,  17  Sup.  Ct.  Rep. 
56. 

The  conduct  of  private  business  is  not  a 
public  purpose. 

1  Cooley,  Taxn.  1903,  p.  206 ;  State  ex  rel. 
Garth  v.  Switzler,  143  Mo.  287,  40  L.R.A. 
280,  65  Am.  St.  Rep.  653,  45  S.  W.  245; 
Brooks  V.  Brooklyn,  146  Iowa,  13,6,  26  L.R.A. 
(N.S.)  425,  124  K.  W.  868;  Baker  v.  Grand 
Rapids,  142  Mich.  687,  106  N.  W.  208; 
Opinion  of  Justices,  155  Mass.  601,  15  L.R.A. 
809,  30  N.  E.  1142,  182  Mass.  610,  60  L.R.A. 
592,  66  N.  E.  25;  Pond,  Pub.  Utilities,  1913, 
§§  58,  61;  State  ex  rel.  Mueller  v.  Thompson, 
149  Wis.  488,  43  L.R.A.(N.S.)  339,  137  X. 
W.  20,  Ann.  Cas.  1913C,  774;  State  v.  Nel- 
son County,  1  N.  D.'88,  8  L.R.A.  283,  26  Am. 
St.  Rep.  G09,  45  K.  W.  33;  Geneseo  v.  Gen- 
eseo  Natural  Gas,  Coal,  Oil,  Salt  &  Mineral 
Co.  55  Kan.  358,  40  Pac.  655;  Vail  v.  Attica, 
8  Kan.  App.  668,  57  Pac.  137;  Keen  v.  Way- 
cross,  101  Ga.  588,  29  S.  E.  42;  Hayward 
V.  Redcliff,  20  Colo.  33,  36  Pac.  795;  Maul- 
din  v.  Greenville,  33  S.  C.  1,  8  L.R.A.  291,  U 
S.  E.  434;  Atty.  Gen.  v.  Detroit,  150  Mich. 
310,  121  Am.  St.  Rep.  625,  113  N.  W.  1107; 
People  ex  rel.  Detroit  &  H.  R.  Co.  v.  Salem, 
20  Mich.  462,  4  Am.  Rep.  400;  State  ex  rel. 
Monnett  r.  Guilbert,  56  Ohio  St.  575,  38  L.R. 
A.  519,  60  Am.  St.  Rep.  756,  47  N.  E.  551; 
State  ex  rel.  Toledo  v.  Lynch,  88  Ohio  St.  71, 
48  L.R.A.  (N.S.)  720,  102  N.  E.  670,  Ann. 
Cas.  191 4D,  949;  Bussey  v.  Gilmore,  3  Me. 
191;  Opinion  of  Justices,  58  Me.  690:  Libby 
V.  Portland,  105  Me.  370,  26  L.R.A. (N.S.) 
141,  74  Atl.  805,  18  Ann.  Cas.  547;  Opinion 
of  Justices,  lao  Mass.  611,  77  N.  E.  820, 
204  Mass.  607,27  L.R.A.(N.S.)  483,  91  N.  E. 
405,  211  Mass.  624,  42  L.R.A.(N.S.)  221,  98 
N.  E.  611;  Wheeloek  v.  I^weW,  196  Mass. 
220,  124  Am.  St.  Rep.  543,  81  N.  E.  977,  12 
L.R.A.1918C. 


Ann.  Cas.  1109;  Cooley,  Const.  Lim.  p.  696; 
Judson,  Taxn.  §  350;  Abbott,  Pub.  Se- 
curities, 1913,  §  101,  note  p.  213;  Nichoh, 
Taxn.  in  Ma«8.  p.  49. 

Messrs.  Carroll  S.  Chaplin,  Gay  H. 
Stu^gld,  and  H^nry  P.  Fmnk,  for  defend- 
ant in  error: 

The  constitutionality  of  a  legislative  en- 
actment ib  to  be  presumed  until  the  contrar}- 
is  shown  beyond  a  reasonable  doubt. 

Henderson  Bridge  Co.  v.  Henderson,  173 
U.  S.  692,  614,  43  L.  ed.  823,  831,  19  Sup.  Qt. 
Rep.  663;  Sweet  v.  Rechel,  159  U.  S.  380,  40 
L.  ed.  188,  16  Sup.  Ct.  Rep.  43;  Atchison,  T. 
ft  S.  F.  R.  Co.  V.  Matthews,  174  U.  S.  96,  43 
L.  ed.  909,  19  Sup.  Ct.  Rep.  609. 

The  question  of  a  public  exigency  is  a 
question  of  fact,  and,  if  the  use  is  public,  the 
determination  by  the  legislature  that  an 
exigency  exists,  and  that  a  proposed  law  ig 
necessary  for  the  use,  benefit,  and  welfare  of 
the  public,  is  final  and  concluaive.  Th<> 
legislature  is  to  determine  the  wisdom,  pro- 
priety, and  necessity  of  a  contemplated  use. 
and  whether  or  not  the  object  in  view  will  be 
accomplished  by  the  means  proposed. 

Allen  Y.  Jay,  60  Me.  124,  11  Am.  Rep.  185: 
Opinion  of  Justices,  58  Me.  590,  155  Mas^. 
508,  607,  15  L.R.A.  809,  80  N.  £.  1142: 
Laughlin  v.  Portland,  111  Me.  409,  51  L.R.A. 
(N.S.)  1143,  90  Atl.  318,  Ann.  Cas.  1916C, 
734;  Talbot  v.  Judson,  16  Gray,  417;  Lowell 
V.  Boston,  111  Mass.  454,  15  Am.  Rep.  39: 
Livingston  County  v.  Darlington,  101  U.  S. 
407,  416,  25  L.  ed.^  1015,  1019. 

The  nature  of  the  use,  whether  public  or 
private,  is  ultimately  a  judicial  question. 

Hairaton  v.  Danviile  &  W.  R.  Co.  208  U.  S. 
598,  62  L.  ed.  637,  28  6«p.  Ct.  Rep.  331,  13 
Ann.  Cas.  1066. 

A  public  use  must  subserre  scooie  pubHe 
interest  or  demand,  aikl  be  aTailabfe  to  all 
persons  alike.  It  must  be  such  a  use  as  the 
public  needs  and  reciuires  for  its  welfare  and 
prosperity,  and  which,  under  existing  con- 
dition s>  can  best  Uq  provided  hy  the  govern- 
ment itself. 

Cooley,  Const.  Lim.  7th  ed.  p.  768;  Weis- 
mer  v.  Douglas,  64  N.  Y.  100,  21  Am.  Rep. 
586;  Sun  Printing  &  Pub.  Asso.  v.  New 
York,  152  N.  Y.  264,  37  L.R.A.  788,  46  N.  E. 
499;  Ga^'lord  v.  Sanitary  Dist.  204  111.  576, 
63  L.R.A.  582,  98  Am.  St.  Rep.  235,  68  X.  E. 
522;  Opinions  of  Justices,  150  Mass.  597.  i^ 
UBJV.  487,:  24.K.  £.  1084^  Brown  t.  Gerald, 
100  Md.  ^72,  ^0  L.RJ^i  472, 109  An».'  St.  Eep. 
526,  61  Atl.  786. 

One  of  the  requlsitels  of  a  public  use  is 
that  existing  conditions  demand  it.  These 
conditions  may  be  new,  arising  ^ron  the 
advancement  of  society  and  the  developmeDl; 
and  growth  of  new  wants  necessary  for  the 
comfort  and  welfare  of  the  people,  unknown 
and  unnecessary  in  earlier  times. 
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Citizens'  Sav.  k  L.  Asso.  v.  Topeka,  20 
Wall.  655,  22  L.  ed.  455;  State  ex  rel.  Atty. 
Gen.  V.  Toledo,  48  Ohio  St.  112,  11  L.R.A. 
729.  26  X.  E.  1061 ;  Re  Tuthill,  36  App.  Div. 
500,  55  N.  Y.  Supp.  657 ;  Holtoo  v.  Camilla, 
134  Ga.  560,  31  L,R.A.(N.S.)  11^,  68  S.  E. 
472,  20  Ann.  Cas.  199;  Judson,  TbXjx.  §  346; 
Laujrhlin  v.  Portland,  111  Me.  491,  61  L.R.A. 
(X.S.)  1143,  90  Atl.  318,  Ann.  Cas.  1916C, 
734:  Olmstead  v.  Camp,  33  Conn.  532^  9^ 
Am.  Dec.  221;  Sun  Printing  &  Pub.  Co.  v. 
Xew  York,  8  App.  Div.  230,  40  N.  Y.  Supp. 

m. 

The  establishment  and  maintenance  of  a 
municipal  fuel  yard  under  the  authority  and 
limitations  of  the  statute  in  question  aub- 
^rves  a  public  demand  for  heat  in  the 
colder  latitudes  where  the  people  need  and 
require  heat  for  their  welfare  and  prosper- 
ity, and  is,  to  this  extent,  within  the  ac* 
eepted  definition  of  a  public  use. 

Uughlin  V.  Portland,  111  MeL  500,  61 
L.R.A.(N.S.)  1143,  90  Atl.  318,  Ann.  Cas, 
1916C,  734;  Holton  v.  Camilla^  134  Ga.  560, 
31  L.R.A.(K.S.)  116,  68  S.,E.  472,  20  Ann. 
Cas.  199;  Gibbs  v.  Consolidated  Gas  Co. 
130  U.  S.  396,  32  L.  ed.  979,  9  Sup.  Ct. 
Rep.  553:  State  ex  rel.  Atty.  Gen*  v«  To* 
ledo.  48  Ohio  St.  112;,  11  L.RJV.  729,  26  N. 
E.  1061;  Opinions  of  Justices,  211  ^ass. 
624,  42  L.R.A.(X.S.)  221,  98  N.  E.  611, 
150  Mass.  595,  8  L.R.A.  487,  24  N.  £.  1064; 
155  Mass.  607,  15  X.^R,A.  809,  30  X.  E. 
1142,  182  Mass.  611,  60  L.R.A.  592,  66  N. 
£.  25;  Baker  v.  Grand  Rapids^  142L  Miflh. 
687,  106  N.  VV.  208. 

Taxation  and  eminent  dpmain  rest  aub- 
stantially  on  the  same  foundation,  aa  eaoh 
implies  the  taking  of  p;rivate  property  lor 
the  public  use. 

Cooley,  Const.  Lim.  7th  ed.  p.  715. 

Mr.  Justice  Day  delivered  the. opinion  of 
the  court: 

By  an  act  of  the  legislature  of  the  state 
of  Maine,  approved  March  19,  1903,  §  87, 
chapter  4,  Revised  Statutes  of  Maine  1903^ 
it  was  provided: 

•'Any  city  or  town  may  establish  and 
maintain,  within  its  limits,  a  permanent 
wood,  coal,  and  fuel  yard,  for  the  purpose 
of  gelling,  at  cost,  wood,  coal,  and  fuel  to 
itt  inkabitf^Yite.  The  term  'at  cost'  as  used 
herein,  shall  be  construed  as  meaning  with- 
out finanokil  ptoflt.'^ 

The  city  of  Portlaad,  Maine,  Toted  to 
establish  and  3MiintaiB>  within  its  limits 
a  permanent  coal  and.  fuel  yard  lor  the 
purposes  of  selling  at  coBt  wood,  coal,  and 
fuel  to  its  inhabitanta,  and  that  the  money 
necessary  for  such  purposes  be  raised  by 
taxation,  and  that  the  term  "at  cost,"  as 
used  in  said  vote,  should  be  construed  as 
meaning  without  financial  profit.  On  Feb- 
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ruary  3,  1913,  the  common  oouncil  of  the 
city,  at  a  J^gal  meeting,  passed  the  vot«, 
aud  on  the.  same  date  it  was  passed  by  the 
board  of  aldennen  of  the  oity,  and  on  Feb- 
ruary 4,  1918,  the  mayor  of  the  dty  ap- 
proved it,  whereupon  it  became  the  vote  of 
the  city  of  Portland.  The  elty  votod  to  ap- 
propriate the  sum  of  $1,000,  to  be  devoted 
to  carr^'ing  bvt  the  purpotea  of  the  vote, 
and  the  appropriation  was  passed  by  the 
comipon  Qouficil,  the  board  of  aldennen,  and 
approved  by  the  mayor  of  the  city. 

This  suit  was  brought  by  citizens  and  tax- 
payers of  Portland  in  the  supreme  judicial 
court  of  Maine,  in  equity,  to  enjoin  the 
establishment  of  the  yard.  The  supreme 
judicial  coiut  suatarined  a  demurrer  to  the 
bill,  an4  dismissed  it.  113  Me.  123,  93  Atl. 
41.  A  writ  of  emor  brings  the  case  here 
because  of  alleged  violation  of  rights  se- 
cured to  the  plaint Ufs  in  error  by  the  14tli 
Amendment  The  contention  is  that  the 
establishment  of  the  municipal  wood  yard 
is  not  a  public  purpoae,  that  taxation  to 
accomplish  that  end  amounts  to  tlie  taking 
of  the  property  of  the  plaintiffa  in  error 
without  due  process  of  law. 

The  decision  of  the  ease  turns  upon  the 
answer  to  the  question  wiiather  the  taxa- 
tion is  for  a  public  purpose.  It  is  well 
settled  that  moneys  for  other  than  public 
purposes  cannot  be  raised  by  taxation,  and 
that  exertion  of  the  taxing  power  for  mere- 
ly private  purposes  is  beyond  the  authority 
of  the  state.  Citizens'  Sav.  ^  L.  Aseo.  ▼. 
Topeka,  20  Wall  655,  22  L.  ed.  466. 

The  act  in  question  has  the  saBction  of 
the  legislative  branch  of  the  slate  govern- 
ment, the  body  pruaarUy  invested  with  au- 
thority to  determine  what  lawe  are  required 
in  the  public  interest  That  the  purpose  is 
a  public  one  has  been  determined  upon  full 
consideration;  by  the  supreme  judicial  court 
of  the  state,  upon  the  authority  of  a  previ- 
ous decision  of  that  court  Laugh lin  Y. 
Portland,  111  Me.  486,  61  Ii.R.A.(N.S.) 
1143,  90  AtL  318,  Ann.  Cas.  1916C,  734. 

The  attitude  of  this  court  towards  state 
legislation  purporting  to  be  parsed  in  the 
public  interest,  aud  so  declared  to  be  by 
the  decision  of  the  court  of  last  resort  of 
the  state  passing  the  act,  has  often  been 
declared.  While  the  ultimate  authority  to 
determine  the  validity  of  legislation  under 
the  14th  Amendment  is  rested  in  this  court, 
local  conditions  are  of  such  varying  char- 
acter that  what  is  or  ia  not  a  public  use  in 
a  particular  state  ie  manifestly  a  matter 
respecting  which  local  authority,  legislative 
and  judicial,  has  peculiar  facilities  for  se- 
curing accurate  information.  In  that  view 
the  judgment  of  the  highest  court  of  the 
state  upon  what  should  be  deemed  a  pub>- 
lic  use  in  a  particular  state  is  entitled  to 
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the  highest  respect.  Hairston  v.  Danville  i 
&  W.  R.  Co.  208  U.  S.  698,  607,  52  L.  ed. 
637,  641,  28  Sup.  Ct.  Rep.  331,  13  Ann. 
Cas.  1008,  In  Union  Lime  Co.  t.  Chicago 
&  N.  W.  R.  Co.  233  U.  S.  211,  58  L.  ed. 
924,  34  Sup,  Ct.  Rep.  522,  this  court  de- 
clared that  a  decision  of  the  highest  court 
of  the  state,  declaring  a  use  to  be  public  in 
its  nature,  would  be  accepted  \inle8s  clearly 
not  well  founded,  citing  Fallbrook  Irrig. 
Dist.  V.  Bradley,  164  U.  S.  112,  160,  41  L.  ed. 
369,  389,  17  Sup.  Ct.  Rep.  56;  Clark  v. 
Nash,  198  U.  S.  361,  369,  49  L.  ed.  1085, 1088, 
26  Sup.  Ct.  Rep.  676,  4  Ann.  Cas.  1171; 
Strickley  v.  Highland  Boy  Gold  Min.  Co. 
200  U.  S.  527,  531,  50  L.  ed.  681,  583,  26 
Sup.  Ct.  Rep.  301,  4  Ann.  Cas.  1174;  Of- 
held  V.  New  York,  N.  H.  &  H.  R.  Co.  203 
U.  S.  372,  377,  61  L.  ed.  231,  236,  27  Sup. 
Ct.  Rep.  72;  Hairston  v.  Danville  &  W.  R. 
Co.  supra.  This  doctrine  was  reiterated 
in  0*Xeill  v.  Learner,  239  U.  8.  244,  253, 
60  L.  ed.  249,  265,  36  Sup.  Ct.  Rep.  54. 

In  the  case  of  Laughlin  v.  Portland,  su- 
pra, the  matter  was  fully  considered  by 
the  Bupreme  judicial  court  of  that  state. 
After  reviewing  the  cases  which  establish 
the  general  authority  of  municipalities  in 
the  interest  of  the  public  health,  conven- 
ience, and  welfare  to  make  provisions  for 
supplying  the  inhabitants  df  sucli  com- 
munities with  water,  light,  and  heat  by 
means  adequate  for  that  purpose,  the  court 
came  to  consider  the  distinction  sought  to 
lie  made  between  the  cases'  which  sustain 
the  authority  of  the  state  to  authorize  mu- 
nicipal action  for  the  purposes  stated,  and 
the  one  under  consideration,  beeanse  of  the 
fact  that,  in  the  instancea  in  which  mu- 
nicipal authority  had  been  sustained,  the 
use  of  the  public  streets  and  highways  for 
mains,  poles,  and  wires  in  the  distribution 
of  water,  light,  and  heat  had  been  required 
under  public  authority,  whereas,  in  supply- 
ing fuel  to  consumers,  under  the  terms  of 
the  law  in  question,  no  such  perhiission  was 
essential;    the   court   said    (111    Mc.   486, 

496): 

''Let  us  look  at  the  question  from  a  prac- 
tical and  concrete  standpoint.  Can  it  make 
anv  real  and  vital  difference  and  convert  a 
public  into  a  private  use  that,  instead  of 
burning  the  fuel  at  the  power  station  to 
produce  the  electricity,  or  at  the  central 
heating  plant  to  produce  the  heat,  and  then 
conducting  it  in  the  one  case  by  wires  and 
in  the  other  by  pipes  to  the  user's  home, 
the  coal  itself  is  hauled  over  the  same  high- 
way to  the  same  point  of  distribution  ?  We 
fail  to  me  St;  It  is  only  a  different  and 
simpler  mode  of  distribution,  and,  if  the 
legislature  had  the  power  to  authorize  mu- 
nicipalities to  furnish  heat  to  its  inhabi- 
tants, -It  can  do  this  bv  anv  appropriate 
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means  which  it  may  think  expedient'  The 
vital  and  essential  element  is  the  character 
of  the  service  rendered,  and  not  the  mean:; 
by  which  it  is  rendered.  It  seems  illogical 
to  hold  that  a  municipality  may  relieve  iu 
citizens  from  the  rigor  of  cold  if  it  can 
reach  them  by  pipes  or  wires  placed  under 
or  above  the  highways,  but  not  if  it  can 
reach  them  by  teams  traveling  along  the 
identically  same  highway.  It  will  be  some- 
thing of  a  task  to  comance  the  ordinarily 
intelligent  citizen  that  an  act  of  the  legi^ 
lature  authorizing  the  former  is  constitu- 
tional, but  one  authorizing  the  latter  i 
unconstitutional  beyond  all  rational  douhu 
For  we  must  remember  tbnt  we  are  con 
sidering  the  existence  of  the  power  in  the 
legislature,  which  is  the  only  question  be- 
fore the  court,  and  not  the  wisdom  of  iU 
exercise,  which  is  for  the  legislature  alone." 
Answering  the  objection  that  sustaining 
the  act  in  question  opens  the  door  to  the 
exercise  of  municipal  authority  to  conduct 
other  lines  of  business  and  commercial  ac- 
tivity to  the  destruction  of  private  business, 
the  court  said  (111  ft^e.  500) : 

**But  it  is  urged,  why,  if  a  city  can  estab- 
lish a  municipal  fuel  yard,  can  it  not  enter 
upon  a-ny  kind  of  commercial  business,  and 
carry  on  a  grocery  store  or  a  meat  market 
or  a  bakery.    The  answer  has  been  already 
indicated.     »^uch  kinds  of  business  do  not 
measure  up  to  either  of  the  accepted  test*. 
When  we  speak  of  fuel,  we  are  dealing  not 
with  ordinary  articles  of  merchandise  for 
which  there  may  be  many  substitutes,  bui 
with  an  indispensable  necessity  of  life:  and 
more  thafi  this,  the  commodities  mentioned 
are  admittedly,  under  present  economic  con- 
ditions,   regulated    by    competition    in   the 
ordinary  channels  of  private  business  en- 
terprise.    The  principle  that  municipalitie> 
can  uteither  invade  private  liberty  nor  en 
croach  upon  the  field  of  private  enterprin' 
should  be  strictly  maintained,  as  it  is  one 
of  the  main  foundations  of  our  prosperii) 
aind  success,    tf  the  case  at  bar  clearly  vio- 
lated that  principle,  it  would  be  our  duty 
to  pronounce  the  act  imconstitutional ;  but. 
in  our  opinion,  it  do^  not.    The  element  oi 
commercial  enterprise   is   entii'ely  lacking. 
The  purpose  of  the  act  is  neithw  to  eaibarlc 
in  business  for  the   sake  of  direct  profits 
(the  act   provides  that  fuel   shall  be  fur- 
nished at  eoet),  nkNr  for  the  sake  of  the 
indirect  gains  that  may  Tewlt  to  purchaser? 
through  reduction  in  price  by  government 
oompetation.     it   i«   simply  to  enable  the 
citisens    to    be    supplied    with    something 
which  IB  a  necessity  in  its  absolute  sen^e 
to  the  enjoyment  of  life  and  health,  which 
could  otherwise  be  obtained  with  grtat  dlf 
ftculty  and   at  times   perhaps  not  at  til, 
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and  whose  absence  would  endanger  the 
community  as  a  whole." 

Bearing  in  mind  that  it  is  not  the  func- 
tion of  this  court,  under  the  authority  of 
the  14th  Amendment,  to  supervise  the  legis- 
lation of  the  states  ia  the  exercise  of  the 
police  power  beyond  protecting  against  ex- 
ertions of  such  authority  in  the  enactment 
and  enforcement  of  laws  of  an  arbitrary 
character,  having  no  reasonable  relation  to 
the  execution  of  lawful  purposes,  we  are 
unable  to  say  that  the  statute  now  under 
consideration  violates  rights  of  the  tax- 
payer by  taking  his  property  for  uses  which 
are  private. 

The  authority  to  furnish  light  and  water 
by  means  of  municipally  owned  plants  has 
long  been  sanctioned  as  the  accomplishment 
of  a  public  purpose  justifying  taxation 
with  a  view  to  making  provision  for  their 
establishment  and  operation.  The  right  of 
a  municipality  to  promote  the  health,  com- 
fort, and  convenience  of  its  inhabitants  by 
the  establishment  of  a  plant  for  the  dis- 


tribution of  natural  gas  for  heating  pur- 
poses was  sustained,  and  we  think  properly 
so,  in  State  ex  rel.  Atty.  Gen.  v.  Toledo, 
48  Ohio  St.  112,  11  L.R.A.  729,  28  N.  E. 
1061.  We  see  no  reason  why  the  state 
may  not,  if  it.  sees  fit  to  do  so,  authorize 
a  municipality  to  furnish  heat  by  such 
means  as  are  necessary  and  such  systems 
as  are  proper  for  its  distribution.  Heat 
is  as  indispensable  to  the  health  and  com- 
fort of  the  people  as  is  light  or  water.  In 
any  event  we  are  not  prepared  to  say  tha;t 
when  a  state  authorizes  a  municipality  to 
tax  with  a  view  to  providing  heat  at  cost 
to  the  inhabitants  of  the  city^  and  that  pur- 
pose is  declared  by  the  highest  court  of  the 
state  to  be  a  public  one,  that  the  property 
of  a  citizen  who  is  taxed  to  effect  such  pur- 
pose is  taken  in  violation  of  rights  secured 
by  the  Constitution  of  the  United  States. 
As  this  view  decides  the  questions  open  to 
consideration,  it  follows  that  the  judgment 
of  the  Supreme  Judicial  Court  of  Maine 
must  be  affirmed. 


WEST   VIRGINIA   SUPREME   COCRT 
OP  APPEAIiS. 

K.  S.  ESKRIDGE  et  al. 
v. 

WELLIKGTON  THOMAS 

and 

TRADERS'  NATIONAL  BANK  OF  BUCK- 
HANNON,  Appt. 

(--  W.  Va.  — ,  91  S.  E.  7.) 

Usury  —  effect    of    Negotiable    Instru- 
ments liaw. 

1.  The  act  known  as  the  Negotiable  In- 
struments Law  does  not,  by  implication  or 
otherwise,  repeal,  limit,  or  qualify  in  any 
degree  or  in  any  particular,  §  5,  chap.  96, 
Code  1913  (§  4164),  declaring  all  contracts 
for  the  loan  of  money  at  a  greater  interest 
rate  than  now  allowed  by  law  void  as  to 
such  excess. 
For  other  caaeSf  $ee   Usury,  I,  a,  in  Dig. 

1-52  N.  8, 

Same  —  effect. 

2.  A  contract  by  statute  declared  void, 
because  in  part  usurious,  is,  as  to  such 
usury,  a  nullity,  and,  although  negotiable  in 
form,  no  currency  in  the  market  and  no  in- 
nocence or  ignorance  on  the  part  of  the 
holder  can  impart  validity  to  it. 
For   other   oases,   see    Usury,   IL   in   Dig, 

1-52  y.  B. 

Headnotes  by  Ltnoh»  J. 

Note.  —  For  usury  as  a  defense  against 
a  bona  fide  purchaser  of  a  bill  or  note,  see 
annotation  following  this  case,  post,  773. 
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Discovery  —  injunction  against  action 
at  law. 

3.  A  bill  merely  praying  an  in  junction  to 
restrain  the  prosecution  of  an  action  at  law 
until  a  discovery  can  be  had  in  aid  of  the 
defense  thereto,  also  prayed,  is  purely  a 
bill  of  discovery,  and  not  one  for  relief. 
For  other  caaes^  see  Discovery  a/nd  Inspec- 
tion, I.  in  Dig.  1-52  y.  8. 

Injunction  —  discovery  —  dissolution. 

4.  An  injunction,  awarded  on  such  a  bill, 
generally  ought  not  to  be  dissolved  on  mo- 
tion until  defendant  has  a  reasonable  op- 
portunity to  answer  the  interrogatories 
propounded  to  him,  or  plaintiff  a  like  op- 
portunity to  coerce  such  answer  by  proper 
procedure. 
For  other  oases,  see  Injttndion,  II.  in  Dig, 

1-52  N.  8. 

Same  —  speeding  cause. 

5.  A  defendant  who  answers  such  a  bill 
mav,  in  lieu  of  a  motion  to  dissolve  the  in- 
junction,  move  for  an  order  to  require 
plaintiiT  to  speed  the  cause  as  to  a  defend- 
ant not  answering,  under  penalty  of  a  dis- 
missal thereof  or  dissolution  of  the  injunc- 
tion, enforceable  thereafter  by  notice  and 
motion. 
For  other  oases,  see  Injunction,  II.  in  Dig. 

1-52  xV.  8. 

Discovery  —  termination  of  suit. 

6.  A  bill  framed  for  the  purpose  of  dis- 
covery to  aid  in  defense  of  a  law  action  is 
limited  to  that  object,  and  its  attainment 
by  an  answer  to  interrogatories  operates  to 
end  the  suit,  although  the  biU  also  prays  for 
an  injunction  to  restrain  temporarily  the 
prosecution  of  that  action. 
For  other  cases,  see  Discovery  and  Inspec- 
tion, I.  in  Dig.  1-52  N.  8. 

(November  28,  1916.) 
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APPEAL  by  the  defendant  Bank  from  a 
decree  of  the  Circuit  Court  for  Upahur 
County  overruling  a  demurrer  to  a  bill  seek- 
ing discovery,  and  a  motion  to  dissolve  an 
injunction  restraining  further  prosecution 
by  the  bank  of  an  action  on  a  promissory 
note.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Young  &  McWliorter,  for  ap- 
pellant : 

It  was  error  to  overrule  the  demurrer  to 
the  bill. 

Logan  T.  Ballard,  61  W.  Va.  526,  57  S. 
E.  143;  1  Barton,  Ch.  Pr.  §  168;  Brown  v, 
Swann,  10  Pet.  407,  0  L.  ed.  508. 

The  note  is  merely  ''voidable"  as  to  usury, 
and,  therefore/  not  void  in  the  hands  of  a 
holder  in  due  conrse,  for  value. 

Ewell  V.  Daggs,  108  U.  S.  143,  27  L.  ed. 
682,  2  Sup.  Ct.  Rep.  408;  Green  v.  Kemp, 
13  Mass.  515,  7  Am.  Dec.  169;  Weeks  v. 
Bridgman,  159  U.  8.  547,  40  L.  ed.  265,  16 
Sup.  Ct.  Rep.  72;  Anderson  v.  Roberts,  18 
Johns.  515,  9  Am.  Dec.  235;  Dayton  v.  Nell, 
43  Minn.  246,  46  K.  \V.  231;  Breckenridge 
V.  Ormsby,  1  J.  J.  Marsh.  236,  19  Am.  Dec. 
71;  Cummings  v.  Powell,  8. Tex.  80;  Callis 
v.  Day,  38  Wis.  643;  Slocum  v.  Hooker,  13 
Barb.*  536;  Seylar  v.  Carson,  69  Pa.  81; 
Van  Shaack  v.  Robbins,  36  Iowa,  201; 
Ammons  v.  Ammons,  50  W.  Va.  403,  40  S.  E. 
490;  Maupin  v.  Scottisb  Union  &  Nat.  Ins. 
Co.  53  W.  Va.  590,  45  S.  E.  1003. 

A  plea  of  usury  is  personal  to  the  debtor, 
and  he  may  or  may  not  interpose  the  same, 
at  his  election. 

Chenoweth  v.  National  Bldg.  k  L.  Asso. 
59  W.  Va.  653,  53  S.  E.  659. 

Messrs.  Hlggtnbotham  &  Catrlgbt  for 
appellees. 

Lynch,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiffs  made  a  negotiable  note 
and  several  renewals  of  the  same  instrument 
payable  to  Wellington  Thomas,  who  in- 
dorsed them  in  turn  to  the  Traders'  Na- 
tional Bank  in  due  course.  Neither  the 
date  of  the  transaction  out  of  which  the 
indebtedness  originally  arose,  or  of  any  of 
the  renewals,  is  disclosed  except  the  last 
one.  On  it  the  indorsee  sued  the  makers 
and  indorser.  The  former  Uien  filed  their 
bill  against  the  plaintiff  in  that  action  and 
the  defendant  Thomas  to  enjoin  its  further 
prosecution.  They  allege  "usury  in  said 
note  and  the  preceding  notes  and  the  trans- 
action preceding  the  execution  of  the  first 
note,"  and  their  lack  of  knowledge  of  the 
'amount  of  usurv  in  said  ti^ansaction,"  and 
"that  it  is  material  to  them  that  said  note 
be  purged  of  the  usury  therein."  Where- 
fore, "being  remediless  in  the  premises  save 
by  the  aid  of  a  court  oi  equity,"  they  pray 
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that  defendants  ''be  required  to  make  full, 
true,  and  perfect  answer  to  every  of  the" 
interrogatories  propounded  in  tbe  bill. 

In  this  manner  plaintiffs  seek  to  ascer- 
tain from  defendants  "whether  interest  has 
been  paid  on  said  note,  original  note  and 
renewals  thereof,  above  6  per  cent,  and,  if 
so,  to  what  extent,"  and,  from  Thomas, 
"whether  in  the  first  transaction,  before  the 
original  note  was  executed,"  "there  has  been 
paid  a  greater  amount  of  interest  than  6 
per  cent,  and,  if  so,  to  what  extent." 

Upon  these  allegations,  the  others  being 
purely  formal,  the  injunction  prayed  was 
awarded  in  vacation.  To  the  bill  Thomas 
has  not  appeared  for  any  purpose;  nor  have 
any  proceedings  been  instituted  to  compel 
his  attendance.  The  bank  demurred,  and, 
the  demurrer  being  overruled,  filed  its  an- 
swer, and  therein  averred  the  negotiation  of 
the  several  notes  in  due  course  before  ma- 
turity, without  notice  of  any  defect  in  the 
instrument  or  infirmity  in  the  title  of  the 
indorser.  These  averments,  replied  to  gen- 
erally, the  bank  proved  by  its  cashier 
Graham.  By  counsel  for  the  parties  it  wa» 
agreed  that  at  the  time  the  original  note 
was  discounted,  and  at  the  time  of  the 
renewals  thereof,  neither  the  bank  nor  any 
member  of  its  board  of  directors  "had  anv 
notice  or  knowledge  of  any  claim  of  usury 
on  the  part  of  the  plaintiffs  as  between  them 
and  the  payee  Wellington  Thomas."  At 
this  stage  of  the  proceeding,  the  bank  moved 
to  dissolve  the  writ  restraining  the  prosei'U- 
tion  of  the  action  at  law.  This  motion  the 
court  denied,  but  modified  the  vacation 
order  so  as  to  permit  the  bank  to  proceed 
to  judgment  against  Thomas. 

The  appeal  awarded  to  it  can  be  enter- 
tained only  by  reason  of  the  authority  con- 
ferred by  clause  7,  §  1,  chap.  135,  Code, 
§  4981,  as  the  order  is  interlocutory,  nut 
final.  The  demurrer  and  motion  overruled 
raised  precisely  the  same  questions.  To 
these  our  investigations  necessarily  are  re- 
stricted. The  facts  are  involved  only  inci- 
dentally. 

It  should  be  remembered  that  the  sole 
purpose  of  this  suit  is  to  test  the  conscience 
of  the  defendants,  that  plaintiffs  may  from 
tliem  personally  extract  knowledge  or  in- 
formation of  the  transaction  and  its 
sequential  results  in  which  they  were  joint 
or  separate  actors.  The  bill,  while  praving 
for  general  relief,  apparently  is  a  pure  bill 
for  discovery.  It  does  not  contain  suflBcient 
averments  or  prayer  to  permit  the  adjudi- 
cation of  the  whole  subject-matter  involved 
in  the  law  action.  The  authorities  generally 
hold  that  a  bill  making  no  relief  other  than 
discovery  is  limited  to  that  object,  and  upon 
obtaining  it  by  the  answer  of  the  defendant 
the  suit  is  ended.     This  rule  is  sustained 
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alike  upon  authority  and  principle.  1  Pom. 
Eq.  Jur,  §  191;  Story,  Eci,  Jur.  §  1483;  Mit, 
Eq.  PI.  1*5}  Hurricane  Xcleph.  Co.  v.  Mohler, 
51  W.  Va.  6,  41  S.  E.  421.  Nor  does  such 
a  bill  become  one  for  relief  because  it  seeks 
an  injunction  to  stay  the  action  at  law  until 
the  discovery  is  obtained.  Russell  v.  Dicke- 
bcbied,  24  W.  Va.  61.  What  plaintifTs  as- 
sumed Thonias  knew  that  they  did  not 
know,  as  an  aid  to  their  defense  in  tlie  law 
action,  was  the  real  object  prompting  this 
proceeding,  and  not  his  admissions  in  pais. 
If  anv  such  admissions  he  made,  thev  were 
available  for  use  upon  the  trial  stayed  by 
the  injunctive  process. 

Plaintiffs  evidently  were  satisfied  with  tJie 
answer  of  the  respondent  bank,  else   they 
would  not  have  signed  the  agreed  statement 
of  facts.    That  statement  precludes  a  denial 
of  its  verity.    It  was  accepted  as  true.    But 
they  did  not  by  proper  procedure  require  or 
attempt    to    require    Thomas    to    answer. 
Nevertheless,    their    delay    to    inaugurate 
such  proceeding  did  not  alone  warrant  dis- 
solution of  the  injunction.    They  could  not, 
from  the  very  nature  of  the  bill,  take  proof 
to  support  its  averments;    wherefore  they 
were    not     in     default.      While    Shonk    v. 
Knight,  12  W.  Va.  667,  says  a  phiintiff  must 
be  diligent  in  his  effort  to  procure  the  an- 
swer of  all  the  djefendants  upon  whom  rests 
the  gravamen  of  the  charges  contained  in 
the  bill,  it  states  the  general   rule  to  be 
that  an   injunction   ought  not  to   be   dis- 
solved until  all  the  defendants  implicated 
liave    answered.      Russell    v.    Dickcsehied, 
supra,  applies  this  general  rule  to  the  dis- 
ijolution  ol  an  injunction  awarded  upon  a 
pure  bill  of  discovery  enjoining  prosecution 
of  a  detinue  action,  ^nd  holds  that  until 
the  defendant  haa  answcu-ed,  the  injunction 
ought  not  to  be  dissolved.     The  record  be- 
fore us  does  not  show  lack  of  diligence  on 
the  part  of  the  plaintiffs  in  not  taking  the 
necessary  steps    to    coerce    a    response  by 
Thomas  to  the  interrogatories  propounded 
to  him.    The  injunction  was  granted  March 
l(Hh;  four  days  later  the  Traders'  National 
Bank  notified   plaintiffs  of   its  purpose  to 
move  a  dissolution  on  March  15,  1916;  the 
order  refusing  to  dissolve  was  entered  June 
i)th  of  the  same  year.     At  the  same  time, 
the  court  ruled  upon  the  question  of  law 
raised  by  the  demurrer.     By  its  interposi- 
tion  the    defendant    challenged    the    legal 
sufficiency  of  the  bill.    For  this  delay  plain- 
tiffs were  not  in  anywise  responsible.    They 
could  not  know  what  fiction  the  court  would 
take  on  the  demurrer  or  the  motion  to  dis- 
solve.   Wherefore,  the  time  intervening  be- 
tween the  entry  .of  the  demurrer  and  the  giv- 
ing of  the  notice  and  the  action  of  the  court 
on  both  virtually  operated  in  justification 
of  plaiiktiffs'  delay  during  that  period.    Be- 
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sides,  the  defendant  that  answered  was  not 
wholly  without  a  remedy  for  the  default,  if 
any,  as  by  a  motion  for  an  order  requiring 
plaintiffs  to  speed  a  hearing  on  penalty  of 
a  dismissal  of  the  caus6  or  dissolution  of 
the  injunction  if  thereafter  they  unduly  de- 
layed compliance  with  that  requirement. 
We  think,  therefore,  the  court  did  not  err 
in  refusing  to  dissolve  the  injunction. 

Although  meager,  the  averments  of  the 
bill  may  be  deemed  and  treated  as  formally 
suflicient.  Section  "  26,  chap.  96,  Code 
(§  4165),  permits  any  defendant  sued  on  a 
contract  for  the  loan  or  forbearance  of 
money  at  a  greater  rate  of  interest  than  6 
per  cent  to  plead  the  usury  in  general  terms, 
to  which  plea  the  plaintiff  shall  reply  gen- 
erally, and  each  party  on  the  trial  of  that 
issue  may  introduce  any  available  evidence 
that  tends  to  sustain  or  traverse  the  exist- 
ence of  usury  inhering  in  the  contract  In 
issue.  Or  the  borrower  may  resort  for  aid 
in  establishing  the  usurious  character  of 
the  contract  to  §  7  (§  4166),  which  gives 
him  the  right  to  exhibit  his  bill  in  equity 
against  the  lender,  and  coerce  him  to  state 
upon  oath  the  money  or  thing  lent  and  all 
transactions  referable  to  such  loan,  and 
the  interest  or  consideration  thereof.  These 
provisions  are  quite  liberal,  and  perhaps 
were  intended  to  render  unnecessary  the 
usual  formal  averments  required  either  at 
law  or  in  ec]uity. 

But  chiefly  it  is  not  the  lack  of  such  for- 
mality of  which  the  Traders'  National  Bank 
complains.  To  defeat  tlie  discovery  sought 
by  the  bill,  it  relies  in  its  answer  and  de- 
murrer  upon  the  construction  or  interpreta- 
tion of  certain  sections  of  the  Negotiable 
Instruments  Law.  It  is  contended  that, 
although  g  5,  chap.  06  (§  4164),  declares 
void  all  contracts  for  the  loan  or  forbear- 
ance of  money  as  to  any  excess  of  interest 
charged  above  the  legal  rate,  yet,  under 
§§  52,  65,  and  57  of  the  Negotiable  Instru- 
ments Act^  chapter  08a  of  the  Code 
( §§  4223,  4220,  4228 ) ,  the  defendant  bank, 
as  a  holder  in  due  course,,  took  the  instru- 
ment relieved  of  usury,  if  any,  charged  on 
the  notes  in  the  original  transaction.  Un- 
der §  52,  it  contends  it  wa^  such  a  holder, 
because  the  instrument  is  complete  and  regu- 
lar upon  its  face,  was  not  overdue  when 
negotiated,  and  the  bank  took  it  in  good 
iaith  and  for  value,  without  notice  that  it 
had  previously  been  dishonored,  if  such  was 
the  fact,  or  of  any  infirmity  in  the  note  or 
defect  in  the  title  of  the  indorserj  that, 
under  §  55,  the  title  of  Thomas  was  not 
defective,  within  the  meaning  of  the  act, 
unless  he  obtained  the  instrument  or  any 
signature  thereto  by  fraud,  duress,  or  other 
unlawful  means,  or  for  an  illegal  considera- 
tion, or  in  breach  of  faitli  or  under   such 
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circumstances  as  amount  to  fraud;  and 
that,  if  he  did  so  obtain  it,  respondent,  a» 
a  holder  in  due  course,  took  the  i-hstrumes&ty 
by  virtue  of  §  57,  "free  from  any  defect  of 
title  of  prior  parties,  and  free  from  de- 
fenses available  to  prior  parties  amoiig 
themselves,  and  may  enforce  payment  of 
the  instrument  for  the  full  amount  thereof 
against  all  parties  liable  thereon/' 

These  sections  do,  it  is  true,  attempt  to 
afford  ample  protection  to  persons  purchas- 
ing negotiable  paper,  and  to  give  it  such 
facility  of  circulation  as  the  exigencies  of 
commercial  business  may  require;  indeed, 
to  obviate  and  avoid  every  impediment  or 
obstruction  that  in  any  substantial  degree 
tends  to  destroy  confidence  in  instruments  of 
that  character.  Business  enterprises  suffer 
inconvenience  from  anything  that  impedes 
the  facile  circulation  of  any  medium  of  ex- 
change with  banking  institutions  or  money 
lenders.  Financial  emergencies  arrest  their 
progress  frequently,  and  require  immediate 
resort  for  relief  to  the  monetary  centers  of 
influence.  Business  and  industrial  activ- 
ities of  every  character  depend  in  large 
measure  for  success  upon  the  readiness  with 
which  they  can  float  their  bills  and  notes, 
checks,  and  other  like  instruments  common 
in  commercial  usage.  To  meet  these  trade 
requirements,  to  facilitate  tl\e  movement  of 
capital,  and  to  inspire  confidence  and  cor- 
rect some  defects  or  deficiencies  in  the  circu- 
lation of  commercitil  paper,  manifestly  were 
some  of  the  purposes  to  be  subserved  by  the 
enactment  of  the  Negotiable  Instruments 
Law. 

But,  conceding  the  wholesomeness,  materi- 
ality, and  benign  purpose  of  this  legislation, 
that  concession  cannot  be  permitted  to  vio- 
late or  ignore  other  equally  beneficent  and 
essential  statutory  provisions.  These  the 
lawmaking  branch  of  the  government,  not 
the  court,  must  repeal  or  amend,  if  neces- 
sary, to  suit  public  convenience.  It  is  not 
within  the  power  or  province  of  judicial  tri- 
bunals to  say  what  the  law  ought  to  be. 
Courts  exercise  a  limited  authority.  They 
can  legitimately  inquire  only  what  the  leg- 
islature intended  when  it  enacted  a  statute. 
To  them  belongs  the  right  of  interpretation 
and  construction,  to  ascertain  what  the  prin- 
ciples governing  a  given  state  of  facts  are, 
and,  when  ascertained,  to  apply  the  princi- 
ples to  the  facts,  irrespective  of  the  inter- 
ests helped  or  hurt. 

Unrepealed  and  unamended  stands  an 
enactment  of  an  earlier  date  and  of  equal 
dignity  with  the  Negotiable  Instruments 
Ijaw.  Long  ago  competent  authority  de- 
clared: "All  contracts  and  assurances  made 
directly  or  indirectly  for  the  loan  or  for- 
bearance of  money  or  other  thing  at  a 
greater  rate  of  interest  than  6  per  cent, 
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except  where  such  greater  rate-  m  mm 
aUawed  by  law,  shall  be  void  as  to>  taxf  ex- 
cess- of  interest  agreed  to  be  paid  above  tbat 
rate,,  and  no  further."    Code,  §  6,.  chap.  %, 

This,  legislative  declaration,  taken  fnm 
the  Code  of  Virginia,  materially  altered. and 
amended  a  yet  earlier  statute  forfeiting 
both  principal  and  interest  where  the- rate 
charged  exceeded  that  fixed  by  law,,  and  a 
subsequent  one  forfeiting  the  interest  only. 
Now  the  contract  or  assurance  is  void,  only 
as  to  the  ea^eess  of  interest  above  the  legsd 
rate. 

To  bring  the  note  in  covtrorersy  within 
the  protection  of  the  Negotiable  Instrumot^ 
Act,   as  contended  by  the  bank,  would,  in 
effect   substitute  "voidable*'   for   "void!'  in 
§  5,  chap.  9^    Mnch  competent  authority 
tends  to  support  this  argument.     Ewell  i^. 
Daggs,  108  U.  &  145,  21  L.  ed.  683,  2.Su^. 
Ct.  Rep.  408>  Weeks  v.  Bridgmaa,  159  I. 
S.  547,  40  L.  ed.  25&»  16  Sup.  Ct.  Rep.  71: 
Myers  v.  Kessler,  74  C.  C.  A.  62,  142  Fed. 
73b;  Gordon  ▼.  Levine,  107  Mass.  283,.  U 
L.R.A.(N.S.)    243,   125  Am.  St.  Bep.   Sftl. 
83  N.  K.  861 J  Union  Trust  Ck).  v.  Bfeston 
Nat.  Bank,  136  Mich.  460,  112  Am.  St.  Bep. 
370,  99  N.  W.  399,  4  Ann.  Cas.  347.     The 
contrary  proposition  is  upheld  in  numerous 
decisions    of    equally     respectable     courts. 
They  declare  unenforceable  by  an  innocent 
holder  any  instrument  by  statute  declared 
to  be  void  because  usurious,  or  because  it 
arose  out  of  gaming  or  other  transactions  in 
violation  of  a  statute.     These  are  collated 
in  Union  Trust  Co.  v.  Preston  Nat..  Bank, 
supra.     An.  act  or  contract  so  declared  to 
be  void  has*  no  legal  force  or  effect.     It  is 
a  nullity,  and  into  it  can  be  injected  no 
vitality,  although  in  some  circumstances  the 
conduct  of  the  parties  may  be  suck  as  will, 
upon  equitable  principles,  operai*  t^  estop 
them  to  deny  they  entered  into  or  are  bound 
by   it,   as  where   they   accept  the  benefits 
thereof   with   knowledge   of   the  Imfirmity. 
No  currency  in  the  market,  and  no  degree 
of  innocence  or  ignorance  on  the  part  of  a 
holder  for  value,  can  impart  Talidity  to  a 
negotiable  instrument  which  is  declared  void 
by  statute  because  based  upon  a  gambling 
or  usurious  consideration.    Daniel  &  D.  N^. 
Inst.  §  221.    SpecUcing  of  notes  made  TCMd  by 
statute,  the  Kentucky  court  said  in  Lawsoo 
V.  First  Nat.  Bank,  31  Ky.  L.  Rep.  318,  102 
S.   W.   324:      A    statute  that   makes    such 
notes  void  "is  of  a  police  nature,  intendtii 
to  prevent  imposition  and  fraud.    The  Nego- 
tiable Instruments  Act  does  not  repeal  this 
statute  in  terms  Uor  does  it  by  necessary 
implication.    It  has  never  been  the  policy  of 
the  courts  to  extend  the  doctrine  of  implied 
repeals  further  than  the  evident  purpose  of 
the   last   legislation   required.     The    Nego- 
tiable Instruments  Statute  is  a  most  com- 
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pivheiiflive  pieee  of  legislation.  It  goes  into 
minutest  detail  in  dealing  with  tlie  subjects 
embraced  by  it.  The  whole  scope  of  it  is 
ftliown  to  be  the  dealing  with  commercial 
paper,  so  aa  to  protect  innocent  purchasers 
.  .  .  against  mere  defenses  available  as 
between  the  original  parties.  It  gives  such 
paper  currency,  free  from  original  defenses. 
But  it  applies  to  paper  that  might  have 
been  obligatory  between  the  parties.  But, 
where  the  parties  were  never  bound  be- 
cause the  law  made  the  note  void,  as  con- 
trary to  public  policy  as  expressed  in  the 
statutes,  the  Negotiable  Instruments  Act 
does  not  apply,  and  ought  not  to.  The  pre- 
vention of  crime  is  of  more  importance  than 
the  fostering  of  commerce.  The  later  act 
should  be  read  in  view  of  its  purpose,  and 
not  as  intending  to  repeal  other  statutes 
passed  in  the  exercise  of  the  police  power 
of  the  state  to  suppress  crime  and  fraud." 

That  is  in  substance  what  this  court  said 
in  Twentieth  Street  Bank  v.  Jacobs,  74  W. 
Va.  525,  82  S.  E.  320,  Ann.  Cas.  1917D,  695, 
in  which  it  was  held  that  a  paper  nego- 
tiable in  form  for  money  lost  in  gaming  is, 
under  §  1,  chap.  »7,  Code  (§  4168),  void  in 
the  hands  of  the  holder,  even  though  he 
took  it  for  value,  without  notice  of  the 
character  of  the  consideration. 

The  obvious  purpose  and  effect  in  enact- 
ing the  Negotiable  Instrument  Law  was  the 
embodiment  of  the  general  law  merchant  as 
it  had  been  previously  applied  by  the  courts. 
The  presumption  is  that,  when  passing  it, 
the  legislature  had  in  contemplation  the 
existence  of  the  usury  statute  and  the  de- 


cisions of  Virginia  and  this  state  construing 
it  as  invalidating  all  contracts  comprehend- 
ed within  its  scope.     It  knew,  as  we  must 
assume,  that,  by  a  prior  general  rule,  where 
a  statute  declares  an  instrument  void,  it 
gathers  no  vitality  by  circulation,  although 
upon  such  instrument  an  indorser  may  be 
held  liable  to  a  bona  fide  holder  without 
notice.    Dan.  Neg.  Inat.  §  673.    The  Virginia 
court  had  already  declared  that,  as  against 
an  innocent  holder,  no  defense  can  be  made 
against  a  negotiable  instrument  declared  by 
the  usury  statute  to  be  void.    **The  original 
taint  adheres  to  the  paper,  in  whosesoever 
hands   it  may  come.     It  is  void,  and  the 
defense  may  be  set  up,  as  well  against  the 
innocent  holder  as  the  usurer  or  gambler 
himself."     Taylor  v.  Beck,  3  Rand.    (Va.) 
324.     Where  there  is  nothing  in  a  statute 
indicating  an  intention  to  the  contrary,  the 
well-recognized  doctrine  is:    "That  the  legis- 
lature did  not  intend  to  innovate  upon,  un- 
settle, alter,  violate,  repeal,  or  limit  another 
general  statute  or  statutory  system,  the  en- 
tire subject-matter  of  which  is  not  direct- 
ly nor  necessarily  involved  in  the   [subse- 
quent]   act."     Twentieth    Street    Bank    v. 
Jacobs,  supra. 

From  these  conclusions  it  follows  that, 
as  the  rulings  on  the  demurrer  and  motion 
to  dissolve  were  not  erroneous,  our  order 
will  affirm  the  decree  complained  of,  and  re- 
mand the  cause  for  furtlier  proceedings 
therein,  agreeably  with  equitable  principles 
governing  courts  of  equity  in  eases  of  this 
nature. 


Aimolatioii — Usury  as  a  defense^against  a  bona  fide  purchaser  of  a  bill  or 

note. 


The  present  note  is  confined  to  an  in- 
vestigation of  the  question  how  far 
usury  between  prior  parties  to  a  negoti- 
able instrument  is  a  defense  as  against 
one  who  thereafter  takes  the  instrument 
for  value,  before  maturity,  and  without 
knowledge  of  any  defenses  thereto;  in 
other  words,  whether  or  not  it  is  a  de- 
fense against  one  who  is  a  bona  fide 
bolder  as  that  term  is  understood  in  the 
law  relating  to  commercial  paper.  The 
purchase  of  paper  at  a  discount  as  usury 
bas  been  discussed  in  a  previous  note 
in  this  series  of  reports.^  That  note 
includes  the  question  whether  a  purchase 
of  paper  whieh  had  no  prior  inception 


by  one  who  had  no  knowledge  of  that 
fact  is  usurious.  The  present  note,  as 
above  indicated,  is  confined  to  cases  in 
which  there  is  no  charge  of  nsnry  against 
the  plaintiff.  The  right  of  a  bona  fide 
indorsee  against  his  indorser  has  not,  in 
general,  been  considered.* 

The  note  is  confined  to  paper  which  is 
not  usurious  on  its  face. 

It  is  well  settled  that  the  right  to  set 
up  the  defense  of  usury  against  a  bona 
fide  holder  depends  upon  the  character 
of  a  usurious  contract  as  to  being  void 
or  not.  If  the  usurious  contract  is  void, 
the  courts  are  practically  agreed  that 
usury  is  a  defense  available  against  a 


1  Xote  to  People's  Bank  &  T.  Co.  v.  Fen- 
wick  SaniUrium,  43  LJl.A.(X.S.)  211. 

«in  M'Knight  v.  Wheeler  (1844)  6  Hill 
(N.  Y.)  492,  the  payee  of  a  usurious  note 
vrho  had  sold  and  indorsed  the  same  was 
held  to  have  no  defense  to  an  action  by  his 
L.R.AJ918C. 


indorsee  against  him  as  indorser  on  the 
ground  of  the  usury.  The  defendant  is 
stated  to  have  been  estopped  from  setting 
up  the  usury.  This  case  was  followed  in 
Morford  v.  Davis  (1864)  28  N.  Y.  481. 
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bona  fide  holder;  but  if  the  contract  is 
not  void,  it  is  not  a  defense  available 
against  such  a  holder. 

Rule  nnder  atatntea  declaring  nsuri- 
oas  oontraota  void. 

The  character  of  a  usurious  contract 


as  to  being  void  or  not  is  usually  fixed 
by  statute.  Under  statutes  expressly  de- 
claring usurious  contracts  void,  it  is  uni- 
formly held  that  usury  is  a  defense  that 
may  be  set  up  against. a  bona  fide  hold- 
er.' This  has  also  been  held  under  stat- 
utes making  the  usurious  contract  void 


S  German  Bank  v.  De  Shon  (1883)  41 
Ark.  331;  Early  v.  McC^art  (1834)  2  Dana 
(Ky.)  414  (dictum) ;  Sauerwein  v.  Drunner 
(1827)  1  Harr.  &  G.  (Md.)  477;  Bridge  v. 
Hubbard  (1818)  15  Mass.  96,  8  Am.  Dec. 
86;  Union  Bank  v.  Gilbert  (1804)  83  Hun, 
417,  an  N.  Y.  Supp.  945;  Sabine  v.  Paine 
(1911)  148  App.  Div.  730.  132  N.  Y.  Supp. 
813;  Cru8ins  v.  Sicgman  (1913)  81  Misc. 
367,  142  N.  Y.  Supp.  348;  Collier  v.  Nevill 
(1831)  14  N.  C.  (3  Dev.  L.)  30  (see  North 
Carolina  cases  under  revised  form  of  stat- 
ute, infra,  note  10) ;  Solomons  v.  Jones 
(1812)  3  Brev.  (S.  C.)  54,  5  Am.  Dec.  538; 
Flemming  v.  Mulligan  (1822)  2  M*Cord, 
L.  (S.  C.)  173,  13  Am.  Dec.  707;  Payne  v. 
Trezevant  (1796)  2  Bay  (S.  C.)  23;  An- 
drews V.  Hoxie  (1849)  5  Tex.  171;  Gilder 
V.  Hearne  (1890)  79  Tex.  120,  14  S.  W. 
1031,  approved  in  First  Nat.  Bank  v.  Led- 
better  (1896)  —  Tex.  Civ.  App.  — ,  34  S.  W. 
1042;  Miles  v.  Kellcy  (1807)  16  Tex.  Civ. 
App.  147,  40  S.  W.  599;  Uodecker  v.  LittaU- 
er  (1894)  8  C.  C.  A.  320,  19  U.  S.  App. 
455,  59  Fed.  857  (dictum) ;  Lowe  v.  Waller 
(1781)  2  Dougl.  K.  B.  736,  99  Eng.  Reprint. 
470;  Young  v.  Wright  (1807)  1  Campb. 
(Eng.)  140;  Ackland  v.  Pearce  (1810)  2 
(Jiimpb.  (Eng.)  509:  and  Lowes  v.  Maz- 
zaredo  (1816)  1  Starkie  (Eng.)  385.  (the 
last  three  cases  holding  a  bill  which  had 
been  discounted  at  a  usurious  rate  void  in 
the  hands  of  a  bona  6de  holder  to  whom  it 
afterwards  came).  See  Vallance  v.  Siddel 
(1837)  6  Ad.  &  El.  932,  112  Eag.  Reprint, 
ti56,  infra,  note  20. 

In  Owings  v.  Grimes  (1824)  5  Litt.  (Ky.) 
332,  it  is  stated  obiter  that  a  note  given 
for  a  usurious  consideration,  which  was  void 
under  the  statute  then  in  force  against  us- 
ury, was  void  "in  the  hands  of  the  assignee, 
as  well  as  in  the  hands  of  the  oblige^  or 
payee.** 

It  is  regarded  as  settled  in  Wilkie  v. 
Roosevelt  (1802)  3  Johns.  Cas.  (N.  Y.)  206, 
2  Am.  Dec.  149,  that  ur^ury  is  a  defense 
against  the  bona  fide  holder.  The  statute 
is  referred  to,  but  not  set  out,  «o  that  its 
provisions  cannot  be  ascertained. 

It  is  stated  in  Powell  v.  Waters  (1826)  8 
Cow.  (N.  Y.)  669,  that  a  note  void  in  the 
hands  of  an  indorsee,  who  had  purchased 
it  at  a  usurious  corfsideration,  would  be 
void  in  the  hands  of  a  bona  fide  purchaser, 
to  whom  it  might  be  transferred  by  such 
indorsee. 

In  Claflin  v.  Boorum  (1890)  122  N.  Y. 
385,  25  X.  E.  360,  it  is  stated  that  "a  note 
void  in  its  inception  for  usury  continues 
vpid  forever,  whatever  its  subsequent  his- 
tory may  be.  It  is  as  void  in  the  hands 
of  an  innocent  holder  for  value  as  it  was 
in  the  hands  of  those  who  made  the  usurious 
L.ILA.1918C. 


contract.  No  vitality  can  be  given  to  it 
by  sale  or  exchange,  because  that  which 
the  statute  has  declared  void  cannot  be 
made  valid  by  passing  through  the  chan- 
nels of  trade." 

The  New  York  rule  is  applied  to  a  mort- 
gage in  Re  Kellogg  (1902)  113  Fed.  120, 
affirmed  without  reference  to  the  point  in 
(1903)  57  C.  C.  A.  547,  121  Fed.  333. 

It  seems  that  the  South  Carolina  statute 
expressly  made  the  note  void  in  the  hand:* 
of  an  innocent  holder,  for,  in  Gaillard  v. 
].e  Seigneur  (1840)  1  McMull.  L.  (S.  C.) 
225,  the  court  states  that  the  note  upon 
which  the  action  was  brought  in  that  case 
**was  given  entirely  for  usurious  interest, 
and  both  by  the  Acts  of  1777  and  1831  (a) 
was  absolutely  void,  as  well  in  the  bauds  of 
an  innocent  holder  as  between  the  original 
parties  to  it." 

But  in  Foltz  v.  Mey  (1795)  1  Bay  (S.  C.) 
486,  it  was  held  that  a  note  executed  by 
the  drawer  and  given  to  an  agent  for  the 
purpose  of  being  discounted  at  a  bank,  but 
which  was  by  the  agent  misappropriated 
and  discounted  on  his  own  account  at  a 
usurious  rate  of  interest,  was  valid  in  the 
hands  of  a  bona  fide  holder  to  whom  the 
note  afterwards  came  in  the  usual  course 
of  trade,  the  court  stating  that  the  note 
appeared  to  be  fair  in  its  creation  or  mak- 
ing, made  for  a  legal  purpose  in  the  course 
of  trade,  and  came  fairly  into  the  hands  of 
the  plaintiff,  and  that  "no  intermediate  con- 
tiogeficies  or  usurious  transactions  between 
other  persons,  through  whose  hands  it  may 
have  passed,  can  alTect  it  in  the  hands  of 
an  innocent  indorsee." 

A  note  given  directly  to  creditors  of  the 
leader  was  held  open  to  the  defense  of  usury 
in  an  action  by  the  payees,  although  such 
payees  knew  nothing  of  the  usury  in  the 
original  agreement  between  the  borrower 
and  lender.  Tait  v.  Hannuni  (1830)  2  Yerg. 
(Tens.)  349.  The  Tennessee  statute  was 
aubseqnentlv  changed.  See  Bradshaw  v. 
Van  ValkenbuTg  (1896)  97  Tenn.  316,  37 
I  S.  \y.  88, 

A  mortgage  given  to  secure  the  note  was 
held  gocxl  by  virtue  of  a  statute  in  Coor 
V.  Spicer  (1871)  65  N.  C.  401.  This  case  is 
disapproved  in  Ward  v.  Sugg  (1893)  113 
N.  C.  489,  24  L.R.A.  280,  18  S.  E.  717,  and 
Faison  v.  (Jrandy  (1901)  128  N.  C.  438,  83 
Am.  St.  Rep.  693,  88  8.  E.  897. 

That  the  New  York  statute  relating  to 
usury  has  been  repealed  so  far  as  it  af- 
fects state  banks,  and  such  bank,«i  put  on  a 
parity  with  national  banks,  Is  held  in  New 
York.  Accordingly,  when  a  atate  bank  be- 
comes a  bona  fide  holder  of  a  usurious  bill 
or  note,  it  is  held  to  take  free  from  the  de- 
fense of  usury,  although  the  contract  would 
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as  to  all  but  the  principal  boiii  -or  void 
as  to  the  interest.^ 

It  is  held  iD  some  eases  in  which  the 
form  of  the  statute  does  not  appear, 
that  a  nsurkms  contract  is  void  in  the 
hands  of  an  indorsee  for  a  valuable  con- 
sideration, without  notice. of  the  usury.* 
In  other  cades  it  is  merely  stated  that 
usury  is  a  defense  that  may  be  made 
against  an  assignee,  without  stating 
whether  or  not  the  assignee  is  an  inno- 
cent holder.® 

The  effect  of  the  N^otiable  Instru- 
ments Law  upon  the  rights  of  a  bona 
tide  holder  is  discussed  in  a  subsequent 
part  of  this  note. 

Rule    under    statutes    not    expressly 
declaring  nsnrions  contracts  void* 

Where  the  statute  does  not  expressly 
declare  the  usurious  contract  void,  the 
courts  are  not  agreed  as  to  the  rights 
of  a  bona  fide  holder.  It  has  been  held 
under  statutes  which  do  not  expressly 
make  the  contract  void,  but  provide  that 
no  recovery  shall  be  had  thereon,  or  in 


f  case  of  those  statutes  providing  merely 
that  the  interest  shall  not  he  recoverable, 
that  usury  is  a  defense  agaiiist  a  bona 
fide  holder.''  The  Iowa  oonrtf  .  after 
stating  that  the  Iowa  statute  did  not 
expressly  declare  the  oontraet  void,  con- 
tinues: '^But  the  same  end  is  reached, 
and  the  same  effect  is  given  to  its  pro- 
visions, by  declaring  that  in  no  case 
where  unlawful  interest  shall  be  con- 
tracted for  shall  the  plaintiff,  in  a  suit 
brought  upon  the  contract,  have  judg- 
ment for  more  than  the  principal  sum 
loaned."'  So  it  has  been  held  that  usury 
is  a  defense  against  a  bona  fide  holder 
under  a  statute  limiting  the  rate  of  in- 
terest, providing  for  the  recovery  of 
costs  by  the  defendant  in  an  action  on 
the  usurious  contract,  and  for  forfeiture 
by  the  plaintiff  of  three  times  the  in- 
terest unlawfully  reserved  or  taken.® 
So,  under  a  statute  providing  that  the 
taking  of  interest  at  more  than  the 
stipulated  rate  '*shall  be  deemed  a  for- 
feiture" of  the  entire  interest  which  has 


be  void  in  the  hands  of  private  parties. 
Schleeinger  v.  Kelly  (1906)  114  App.  Div. 
546,  99  N.  Y.  Supp.  1083;  Vann,  Gray,  and 
(Jhaso.  J  J.,  in  Schlesinger  v.  Gilhooly 
(1907)  189  N.  Y.  1,  81  N.  E.  619,  12  Ann. 
Cas.  1138.  This  statute  receives  a  complete 
disoassion  both  as  it  relates  to  banks  that 
are  bona  fide  holders  and  those  that  are 
not,  in  the  note  to  Sehlesinger  v.  Lehmaier, 
16  L.RA.(N.S.)  626,  and  reference  should 
be  had  thereto. 

It  has  been  held  in  case  of  a  note  orig- 
inally drawn  to  borrow  money  at  illegal 
interest  that  if  the  holder  did  accordingly 
obtain  money  thereon  at  a  usurious  consid- 
eration, the  note  is  void,  and  a  bona  fide 
holder  cannot,  under  any  ciroumsiancee,  re- 
cover on  it;  but  if,  an  the  other  hand,  the 
note  was  bona  fide  in  it«  origin,  the  bona 
fide  holder  might  recover  upon  it,  provided 
he  had  no  knowledge  of  its  being  subse- 
quently passed  upon  a  usurious  considera- 
tion. 'Burt  v.  Gwinn  (1815)  4  Harr.  A  J. 
ilAd.)  507.  See  Ayer  v.  Tilden  (1860)  15 
Gray  (Mass.)  178,  77  Am.  Deo.  356,  infra, 
note  9,  and  Freeman  v.  Brittin  (1839)  17 
K.  J.  L.  191,  infra,  note  12. 

^Saltmarsh  v.  Planters  &  M.  Bank  (1848) 
14  Ala.  668.  on  second  appeal  in  (1850)  17 
Ala.  761;  Pearson  v;  BaUey  (1853)  28  Ala. 
637. 

(Townsend  v.  Bush  (1814)  1  OoaiL  2S0; 
Bacon  v.  Norton  (1811)  5  Day  (Coan.)  128. 

•  True  V.  Triplett  (1862)  4  Met.  (Ky.) 
67. 

^Laramore  v.  Bank  of  Americus  (1882) 
69  Oa.  722;  Angier  v.  Smith  (1897)  101 
Gl.  844,  28  S.  E.  167;  Athinta  Sav.  Bank 
V.  Spencer  (1899)  107  Oa.  629,  33  S.  E. 
878;  Bacon  v.  Lee  (1857)  4  Iowa,  490; 
Burrows  v.  Cook  (1864)  17  I«wa,  436; 
Perry  Sav.  Bank  v.  Fitzgerald  (1914)  167 
L.R,A.1918C. 


Iowa,  446,  149  N.  W.  497;  Union  Nat.  Bank 
v.  Fraser  (1885)  63  Mips.  231;  Axmor 
V.  Bank  of  Loudon  (1905)  86  Miss.  658,  39 
So.  17. 

In  Bailey  v.  Lumpkin  (1846)  1  6a.  392, 
the  court  states  that  the  contract  is  void 
as  to  the  interest  in  the  hands  of  the  orig- 
inal payee  *'or  an  innocent  holder,  without 
notice."  Apparently  the  term  is  used  in 
the  sense  of  a  bona  fide  holder,  and  it  is 
80  interpreted  in  the  subiBequent  case  of 
Miller  v.  Gould  (1868)  38  Ga.  465.  The 
statute  involved  in  this  ease  declared  that 
usurious  contracts,  bonds*  etc.,  "shall  mot 
be  void,  but  the  principal  due  thereon  shall 
be  recoverable  at  law,  and  no  more." 

•  Bacon  v.  Lee  (1857)  4  Iowa,  490.  The 
court,  after  stating  that  such  a  provision 
as  that  set  out  in  the  text  extends  to  the 
note^  even  in  the  handa  of  aa  innoceat  hold- 
er, continues:  ''We  are  strengthened  in 
this  conclusion  by  the  language  of  the  sub- 
sequent section,  which  provides  that  the 
proper  bona  fkle  assignee  of  any  usurious 
contract  may  recover  against  the  usurer  the 
full  amount  of  the  consideration  paid  by 
him  for  such  contract,  deducting  the  amount 
of  the  judgment  for  the  principal  sum  re- 
covered  aiiainst  the  makers." 

» Kendall  v.  Robertaoa  (1853)  12  Cusfa. 
(Mass.)  156;  Knapp  vt  Briggs  (1861)  2 
Allen  (Mass.)  551 ;  North  Bridgewater  Bank 
v.  Copeland  (1863)  7  Allen  (Mass.)  139; 
Whitten  v.  Hayden  (1865)  7  Alien  (Mass*) 
407. 

But  in  Ayer  v.  Tilden  <186a)  15  Gray 
(Mass.)  178,  77  Am.  Dec.  355.  where  a 
note  which  had  been  negotiated  so  as  to 
become  a  valid  and  binding  contract  upon  a 
lawful  conaideration  was  subsequently 
transferred  at  a  usurious  consideration,  the 
usury  was  held  to  be  no  defense  to  aa  ac- 
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been  agreed  to  be  paid,  it  has  been 
held  that  usury  is  a  defense  against  a 
bona  fide  holder;  such  a  statute  is  re- 
garded as  making  the  contract,  as  to  the 
interest,  void.*®  Usury  is  a  defense  to 
the  maker  against  a  bona  fide  holder  of 
a  note  given  as  the  last  of  a  series  of 
renewal  notes,  all  of  which  were  tainted 
with  usury;  and  this  is  true  although 
the  note  renewed  by  the  note  in  suit 
had  been  discounted  by  the  payee,  who 
agreed  upon  the  renewal  while  it  was  out 
of  his  hands,  where  the  payee  took  it 
up  upon  the  renewal.**  The  underlying 
theory  of  these  cases  is  that,  although 
the  usurious  contract  is  not  expressly 
declared  void  by  the  statute,  it  is  void, 
and  therefore  falls  within  the  general 
rule  that  usury  is  a  defense  available 
again*6t  a  bona  fide  holder  where  the 
usurious  contract  is  void. 

A  majority  of  courts,  however,  do  not 
regard  a  statute  not  expressly  declar- 
ing usurious  contracts  void  as  render- 


ing them  void  by  construction,  and  there- 
fore take  the  view  that,  under  such  a 
statute,  usury  is  not  a  defense  available 
against  a  bona  fide  holder.*^  This  has^ 
been  held  under  a  statute  merely  pro- 
hibiting the  taking  of  more  than  a  stated 
rate  of  interest ;  *^  also  under  a  statute 
prohibiting  the  taking  of  more  than  a 
stated  rate  of  interest,  and  imposing  a 
penalty  for  so  doing;  *^  and  under  a 
statute  providing  that  a  loan  at  a  great- 
er rate  than  that  authorized  '^shall  be 
deemed  to  be  for  an  illegal  consideration, 
as  to  the  excess  beyond  the  principal 
amount  so  loaned  or  forborne;"**  also 
under  a  statute  making  the  contract 
voidable  as  to  the  usurv.  at  the  instance 
of  the  debtor ;  *•  and  under  a  statute  pro- 
viding that  no  person  shall  recover  in  any 
court  more  than  a  certain  rate  of  in- 
terest, and  that  any  payments  made 
above  this  rate  shall  be  deemed  to  be 
payments  on  the  principal,  and  the  court 
shall  render  judgment  for  any  balance 


tion  of  a  bona  fide  holder  thereof  against 
the  maker.  See  Burt  v.  Gwinn  (1815)  4 
Harr.  &  J.  (Md.)  507,  supra,  note  3,  and 
Freeman  v.  Brittin  (1839)  17  N.  J.  L.  191, 
infra,  note  12. 

10  Ward  V.  Sugg  (1893)  113  N.  C.  489,  24 
L.R.A.  280,  18  S.  E.  117;  Faison  v.  Grandy 
(1001)  128  N.  C.  438,  83  Am.  St.  Rep.  693, 
38  S.  E.  897,  opinion  upon  rehearing  of 
(1900)  126  N.  C.  827,  36  S.  E.  276. 

ilKnapp  V.  Briggs  (1861)  2  Allen  (Mass.) 
651. 

liConkling  v.  Underbill  (1842)  4  HI.  388; 
Saylor  v.  Daniels  (1865)  37  111.  331,  87  Am. 
Dec.  250;  Hemmenway  v.  Cropsey  (1865) 
37  111.  358;  Kleeman  v.  Frisbie  (1872)  63 
111.  482;  Richter  V.  Burdock  (1913)  257  ni. 
410,  100  N.  E.  1063;  Smith  v.  Mohr  (1895) 
64  Mo.  App.  39. 

This  rule  is  recognized  in  Woodworth  v. 
Hun  toon  (1865)  40  IlL  131,  89  Am.  Dec.  340. 

In  Gaul  V.  Willis  (1856)  26  Pa.  259.  where 
an  accommodation  note  was  sold  by  the  ac- 
commodation party,  who  was  the  payee,  at 
a  usurious  rati  of  interest,  and  by  the  pur- 
chaser sold  to  the  plaintiff  at  a  usurious 
rate  of  interest,  the  defense  of  usury  was 
made  in  an  action  by  the  plaintiff  against 
the  makers,  but  whether  it  was  usury  in 
the  first  or  second  purchase  that  was  the 
basis  of  the  defense  is  not  disclosed.  The 
court  treated  the  plaintiff  as  a  bona  fide 
holder  and  entitled  to  recover. 

It  is  assumed  in  Haynes  v.  Gay  (1905) 
37  Wash.  230,  79  Pac.  794,  that  a  bona 
fide  holder  of  a  usurious  note  can  recover 
thereon,  but  no  statute  is  set  out.  This  is 
assumed  also  in  Keene  v.  Behan  (1905)  40 
Wash.  .705,  82  Pac.  884,  but  the  plaintiff 
in  that  case  was  denied  recovery  because 
he  failed  to  prove  that  he  was  a  bona  fide 
holder.  It  seems  the  Washington  statute 
did  not  make  a  usurious  note  void;  at  any 
rate,  it  is  so  stated  in  American  Sav.  Bank 
L.R.A.1018C. 


&  T.  Ck).  V.  Helgesen  (1911)  64  Wash.  54, 
116  Pac.  837.  Ann.  Cas.  1913A,  390,  re- 
hearing in  (1912)  67  Wash.  572,  122  Pac. 
26,  Ann.  Cas.  1913A,  396;  it  was  accord- 
ingly held  in  the  latter  case  that  the  defense 
of  usury  is  not  available  to  the  maker 
against  the  holder  acquiring  the  note  in 
good  faith,  for  value,  before  maturity. 

Hornblower,  Ch.  J.,  in  Freeman  v.  Brit- 
tin (1839)  17  N.  J.  L.  191,  states  that  **if  a 
note,  whether  for  value  received,  or  for  ac- 
commodation only,  is  fairly  negotiated  by 
the  payee,  and  a  subsequent  party  indorses 
it  upon  a  usurious  discount,  and  it  after- 
wards gets  into  the  hands  of  a  bona  fide 
indorsee,  without  notice  of  the  usury,  he 
may  strike  out  the  names  of  the  usurious 
parties,  and  make  title  throu^  the  payee, 
or  any  innocent  indorser  subsequent  t4> 
him,  and  recover  upon  the  note.'*  And  see 
Ayer  v.  Tilden  (1860)  15  Gray  (Mass.) 
178,  77  Am.  Dec.  355,  supra,  note  9;  Burt 
V.  Gwinn  (1816)  4  Harr.  &  J.  (Md.)  507, 
supra,  note  3. 

»  Young  V.  Berkley  (1821)  2  N.  H.  410: 
Forbes  v.  Marsh  (1824)  3  N.  H.  119.  The 
rule  of  these  cases  is  recognized  in  Wil- 
liams V.  Little  (1840)  11  N.  H.  66. 

"Creed  v.  Stevens  (1888)  4  Whart.  (Pi.) 
223;  Bank  v.  Flanigan  (1882)  39  Phila.  Ug. 
Int.   (Pa.)  264. 

M  Lynchburg  Nat.  Bank  v.  Scott  Bro*. 
(1895)  91  Va.  652,  29  L.R.A.  827,  50  Am. 
St.  Rep.  860,  22  8.  E.  287. 

In  the  early  Virginia  case  of  Whitwortb- 
V.  Adams  (1827)  5  Rand.  (Va.)  333,  a  bona 
fide  indorsee  of  a  note  which  had  previously 
been  transferred  upon  a  usurious  considera- 
tion was  held  entitled  to  recover  thereon. 

l«Brad6haw  v.  Van  Valkenburg  (1896)  97 
(Tenn.)  316,  37  S.  W.  88:  Hamilton  v.  Fowl- 
er (1899)  40  C.  C.  A.  47,  99  Fed.  18,  writ  of 
certiorari  denied  in  (1900)  176  U.  S.  685, 
44  L.  ed.  639,  20  Sup.  Ot.  Rep.  1027. 
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after  deducting^  such  payments ;  ^"^  and 
under  a  statute  relating*  to  banks,  de- 
•elaring*  that  the  discount  and  purchase 
of  a  bill  at  more  than  a  stated  rate 
^^shall  be  deemed  and  held  usurious  and 
unlawful  within  the  meaning  of  the 
act ;"  *■  and  under  a  statute  expressly 
])roviding  that  a, usurious  contract  shall 
not  be  void,  but  that  in  any  action  ^^the 
plaintiff  shall  only  recover  the  principal 
without  interest,  and  the  defendant  shall 
recover  costs."  ** 

Some  statutes  expressly  relieve  a  bona 


fide  holder  of  the  defense  of  usury.** 
The  Minnesota  statute  to  this  effect  has 
been  interpreted  to  preserve  in  favor 
of  negotiable  paper  in  respect  to  the  de- 
fense of  usury  the  same  privileges  and 
immunities  accorded  to  such  paper  at 
common  law  in  respect  to  defenses  gen- 
erally; and  it  has  been  held  that  in  an 
action  upon  such  paper  the  defense  of 
usury  may  be  interposed  only  where  any 
other  defense,  if  it  existed,  might  be 
interposed.*^  Accordingly,  the  statute 
protects   one   who   took   after  maturity 


"Day  V.  Walker  (1876)  16  Kan.  326 
(dictum);  Gross  v.  Funk  (1878)  20  Kan. 
iioo. 

A  bona  fide  holder  was  held  entitled  to 
recover  in  Holden  v.  Clark  (1876)  16  Kan. 
346,  as  against  a  defense  of  an  alleged  par- 
tial failure  of  consideration  and  usury,  but 
there  is  no  discussion  of  the  defense  of  I 
usury, 

!•  Pickaway  County  Bank  v.  Prather 
(1861)  12  Ohio  St.  40?',  approved  in  Farmers 
&  M.  Bank  v.  Parker  (1867)  37  N.  Y.  148, 
in  dealing  with  an  Ohio  contract. 

»  Wortendyke  ▼.  Meehan  (1879)  0  Neb. 
221,  2  N.  W.  839  (allowing  the  defense 
^against  the  plaintiff  because  he  had  not 
sliown  himself  to  be  a  bona  fide  holder) ; 
State  Sav.  Bank  v.  Scott  (1880)  10  Neb. 
83,  4  N.  W.  314;  Cheney  v.  Cooper  (1883) 
14  Web.  415,  16  N.  W.  471;  Evans  v.  De 
Roe  (1884)  15  Neb.  630,  20  N.  W.  99; 
Sedgwick  v.  Dixon  (1886)  18  N«b.  545,  26 
N.  W.  247;  Cheney  v.  Janssen  (1886)  20 
Heb.  128,  29  N.  W.  289;  Lincoln  Nat.  Bank 
V.  Davis  (1889)  25  Neb.  376,  41  N.  W.  281 
(allowing  the  defense  of  usury  because 
plaintiff  was  not  shown  to  be  a  bona  fide 
holder). 

This  rule  is  recognized  in  Olmsted  v.  New 
Enf^land  Mortg.  Secur.  Co.  (1881)  11  Neb. 
487,  9  N.  W.  650;  Darst  v.  Backus  (1885) 
18  Neb.  231,  24  X.  W.  681;  Knox  v.  Wil- 
liams (1888)  24  Neb.  630,  8  Am.  St.  Rep. 
220,  39  N.  W.  786;  Blackwell  v.  Wright 
(1889)  27  Neb.  269,  20  Am.  St.  Rep.  662, 
43  X.  W.  116;  Richardson  v.  Stone  (1891) 
32  Neb.  617,  49  N.  W.  763;  Colby  v.  Parker 
(1802)  34  Neb.  610,  62  N.  W.  693;  Suiter  v. 
Park  Nat.  Bank  (1892)  35  Neb.  372,  53  N. 
W.  206;  McDonald  v.  Aufdengarten  (1804) 
41  Neb.  40,  59  N.  W.  762;  Bovier  v.  Mc- 
Carthy (1903)  4  Neb.  (Unof.)  490,  94  N. 
W.   965. 

It  has  been  held  under  the  Nebraska  stat- 
ute that  usury  is  a  defense  to  an  action  in 
foreclosure  of  a  mortgage  securing  a  note, 
where  the  plaintiff  took  by  transfer  by  a 
written  assignment  on  the  mortgage  only, 
for  value,  before  maturity,  and  without 
notice  of  any  defects.  Doll  v.  HoUenbeck 
(1886)   19  Neb.  639,  28  N.  W.  286.  , 

In  Cheney  v.  Campbell  (1889)  28  Neb.  I 
376,  44  N.  W.  461,  where  interest  notes  t 
given  wholly  for  usurious  interest  were  as-  ; 
signed  to  a  bona  fide  holder  for  one  half 
their  face  value,  the  purchaser  refusing  to  j 
L.R.A.1918C. 


pay  more  because  of  the  fact  that  the  notes 
were  secured  by  a  second  mortgage,  and 
there  was  danger  that  the  security  would 
be  inadequate,  the  purchaser  was  permitted 
to  recover  the  amount  paid  by  him,  with 
lawful  interest  thereon. 

W  Statute  involved  in  First  Nat  Bank  v. 
Bentley  (1880)  27  Mian.  87,  6  N.  W.  422. 

Tt  is  assumed  in  Hass  v.  C)amp  (1889)  40 
Minn.  329,  42  N.  W.  20,  that  a  bona  fide 
purchaser  of  usurious  paper  is  entitled  to 
recover  thereon;  no  statute  is  mentioned, 
and  it  is  not  clear  that  the  statute  involved 
in  First  Nat.  Bank  v.  Bentley  was  still  in 
force. 

The  Minnesota  statute  was  held  not  to 
protect  a  bona  fide  purchaser  of  a  mortgage 
securing  negotiable  paper,  in  Scott  v.  Austin 
(1887)  36  Minn.  460,  32  N.  W.  89,  864,  and 
Smith  V.  Parsons  (1893)  55  Minn.  520,  67 
N.  W.  311. 

The  Statute  58  Geo,  III.  chap.  93.  pro- 
vides that  no  bill  of  exchange  or  promissory 
note  given  for  a  usurious  consideration  or 
upon  a  usurious  contract  shall  "be  void  in 
the  hands  of  an  indorsee  for  valuable  con- 
sideration, unless  such  indorsee  had  at  the 
time  of  discounting  or  paying  such  con- 
sideration for  the  same,  actual  notice  that 
such  bill  of  exchange  or  promissory  note 
had  been  originally  given  for  a  usurious 
consideration,  or  upon  a  usurious  contract.'* 
This  statute  was  held  not  to  relieve  a  bona 
fide  holder  of  a  usurious  note  who  had 
taken  the  same  for  an  antecedent  debt,  of 
the  defense  of  usury,  in  Vallance  v.  Siddel 
(1837)  6  Ad.  &  El.  932,  112  Eng.  Reprint, 
356..  This  decision  was  followed  in  Geddes 
V.  Culver  (1846)  3  U.  C.  Q.  B.  162,  under 
the  Statute  of  7  Wm.  IV.  chap.  6. 

The  New  York  Revised  Statutes  of  1830, 
1  Rev.  Stat.  772,  §  5,  expressly  relieved  a 
bona  fide  holder  of  the  defense  of  usurv 
(Hackley  v.  Sprague  (1833)  10  Wend.  (N. 
Y.)  113) ;  but  this  statute  was  subsequent- 
ly repealed. 

A  statute  enacted  in  Massachusetts,  pro- 
viding  that  usury  between  the  payee  and 
maker  of  a  promisitory  note  payable  on 
time  shall  be  no  defense  as  against  the  bona 
fide  indorsee  of  the  note,  taking  it  before 
maturity,  was  held  in  North  Bridgewater 
Bank  v.  Copeland  (1863)  7  Allen  (Maaa.) 
139,  not  to  apply  to  a  contract  in  existence 
at  the  time  of  the  enactment  of  the  statute. 

» First    Nat.    Bank    v.    Bentlev    (Minn.) 
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from  a  bona  fide  holder  who  purchased 
for  value,  before  maturity.^  Such  a 
statute,  which  relieves  a  bona  fide  hold; 
er  of  the  defense  of  usury  in  any  "ac- 
tion" brought  on  the  paper,  applies  in 
equity  as  well  as  at  law.^ 

It  has  been  held  generally  by  eases 
that  make  no  reference  to  the  -statute, 
that  a  note  is  valid  in  the  hands  of  a 
bona  fide  holder  regardless  of  usury  in 
its  inception.** 

£fPect      of     Negotiable      Instnunenta 
Act. 

There  is  a  difference  of  judicial  opin- 
ion as  to  the  effect  of  the  provisions  of 
the  Negotiable  Instruments  Act  with 
reference  to  bona  fide  holders,  upon  the 
availability  of  the  defense  of  usury 
against  such  a  holder.  It  is  the  view 
of  some  courts  that  that  act  does  not 
relieve  a  bona  fide  holder  of  the  defense 
of  usury  where  a  general  statute  makes 
usurious  contracts  void.**  This  has  also 
been  held  where  the  statute  relating  to 
usury,  while  not  expressly  making  the 
usurious  contract  void,  has  been  con- 
strued by  the  court  to  have  this  effect.*® 

The  provision  of  the  Negotiable  In- 
struments Act  which  has  been  relied 
upon  to  relieve  a  bona  fide  holder  of  the 
defense  of  usury  is  that  providing  that 
the  holder  in  due  course  holds  the  in- 
strument "free  from  any  defect  of  title 
of  prior  parties,  and  free  from  defenses 
available  to  prior  parties  among  them- 
selves, and  may  enforce  payment  of  the 
instrument  for  the  full  amount  thereof 
against  all  parties  liable  thereon."*^ 

The  reasoning  by  which  the  courts 
arrive  at  this  conclusion  is,  in  brief, 
that  to  thus  relieve  a  bona  fide  holder  of 
the  defense  would  be  in  effect  to  repeal 


^  the  general  statutory  provisions  relating 
to  usury.  Such  statutory  provisions  not 
being  directly  repealed  by  the  Negoti- 
able Instruments  Aet,  it  is  necessary  to 
bring  into  operation  the  doctrine  of  re- 
peal by  implication,  whieh  is  not  favored. 

The  eourts  therefore  eonelude  that  the 
general  statutory  provisions  must  be 
given  effect.*' 

Entering  into  the  provisions  of  the 
Negotiable  Instruments  Aet  more  spe- 
cifically, it  has  been  stated  that  the 
clause  of  that  act  that  a  holder  in  due 
course  takes  "free  from  defenses  avail- 
able to  prior  parties  among  themselves^' 
must  be  construed  in  connection  with  the 
law  as  it  existed  prior  to  the  enactment 
thereof.  In  a  state  in  which  usury  is 
treated  as  in  the  nature  of  a  forfeiture, 
and  properly  urged  against  the  contract, 
into  whosesoever  hands  it  may  pass,  it 
is  stated  that  usury  is  in  the  nature  of 
a  defense  which  is  not  "available  to 
prior  parties  among  themselves"  alone, 
but  is  available  as  between  the  maker 
of  the  instrument  and  the  world.  A 
fair  construction  of  this  provision  of  the 
Negotiable  Instruments  Act  is  held  t4) 
be  that  a  holder  in  due  course  is  pro- 
tected against  such  defenses  as  are 
available  between  prior  parties,  but  takes 
the  instrument  subject  to  any  defense 
that  the  parties  thereto  may  have,  un- 
der the  law  then  in  force,  urged  against 
the  instrument  in  the  hands  of  third 
parties.** 

The  provision  of  the  Negotiable  In- 
struments Act  that  a  holder  in  due  course 
may  enforce  payment  of  the  instrument 
against  all  parties  liable  thereon  has 
been  stated  to  mean  that  payment  of 
the  instrument  may  be  enforced  in  the 


supra.  Practically  the  same  confltniction 
is  put  upon  the  New  York  statute  of  1830 
in  Tfackley  v.  Sprague   (N.  Y.)    supra. 

2«Robinaon  v.  Smith  (1895)  62  Minn.  62, 
64  N.  W.  90. 

But  such  holder  must  prove  his  bona  fide 
character  when  usury  is  ftho^vn.  Seymour 
V.  Strong  (1841)  1  Hill  (N.  Y.)  563. 

«Coats\vorth  v.  Barr  (1863)  11  Mich. 
199. 

«4  Tucker  v.  Wilamouicz  (1847)  8  Ark. 
157.  Apparently  this  case  was  decided  by 
virtue  of  a  statute;  at  any  rate,  a  statute 
is  cited  as  authority  for  the  proposition  of 
the  text  above,  although  the  statute  is  not 
set  out.  A  statute  making  a  bill  of  ex- 
change or  promissory  note,  void  in  its  in- 
ception on  account  of  usury,  valid  in  the 
hands  of  a  bona  fide  holder,  was  held  un- 
constitutional in  the  subsequent  case  of 
Herman  Bank  v.  De  Shon  (1883)  41  Ark. 
331. 

In  Chadbourn  v.  Watts  (1813)  10  Mass. 
L.R.AJ918C. 


121,  6  Am.  Dec.  100,  the  parties  to  a 
I  usurious  loan  had  a  settlement  in  whieh 
the  amount  found  due,  including  usm-ions 
interest,  was  merged  into  a  new  note:  sub- 
sequently another  settlement  was  had  on 
which  the  interest  was  calculated  at  the 
lawful  rate  and  another  note  given  for  bal- 
ance due.  In  an  action  by  an  indorsee  of 
this  note,  the  maker  was*^  not  allowed  to 
set  up  usury  in  the  first  loan.  Corapure 
with  Massachusetts  cases  cited  in  note  9, 
supra. 

Sfi£sKBinaE  V,  Titomas,  ante,  769:  Crn- 
flins  V.  8iegttian  (1913)  81  Misc.  367.  142  K. 
Y.  Supp.  348.  But  see  other  New  York- 
cases  contra,  note  29,  infra. 

wperrv  Sav.  Bank  v.  Fitzgerald  (1914) 
167  lowa^  446,  149  N.  W.  497. 

27  EsKRiDeE  V.  Thomas;  Perry  Sav.  Bank 
V.  Fit7.gerald  (Iowa)  supra. 

««  Perry  Sav.  Bank  v.  Fitzgerald  (Iowa) 
supra. 
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full  amoimt  thereof  against  parties 
claiming  as  a  defense  thereto  that  the 
title  of  the  indorser  was  defective,  or 
a  defense  which  was  only  available  be- 
tween the  prior  parties  thereto.*^ 

On  the  contrary,  it  is  the  view  of 
some  courts  even  in  jurisdictions  in 
which  usurious  contracts  are  declared 
void  by  statute  that  the  Negotiable  In- 
struments Law  does  relieve  a  bona  fide 
holder  of  the  defense  of  usury.** 

Estoppel*  or  waiver  of  defease. 

While  the  general  question  of  estoppel 
or  waiver  is  beyond  the  scope  of  this 
note,  it  has  seemed  advisable  to  call 
attention  to  the  fact  that  the  maker 
of  a  usurious  bill  or  note  may  preclude 
himself  from  taking  advantage  of  the 
usury.  No  exhaustive  citation  of  cases 
is  attempted  in  this  connection.  The 
maker  of  a  note  may  thus  preclude  him- 
self by  representations.  The  subject  of 
estoppel  by  representations  has  already 
been  covered  in  this  series  of  reports 
and  reference  is  made  thereto.*® 

A  renewal  of  the  note  in  the  hands  of 
the  bona  fide  holder  has  been  most  fre- 
quently invoked  to  preclude  the  maker 
from  setting  up  the  defense  of  usury. 
A  lar^e  number  of  eases  support  the 
rule  that  the  maker  of  a  usurious  note 
who  renews  the'  note  in  the  hands  of  a 
bona  fide  holder  with  no  knowledge  of 
the  usury  precludes  himself  from  rely- 
ing on  the  defense  of  usury .'^  But  if 
the  renewal  is  made  after  the  bona  fide 
holder  has   acquired  knowledge  of  the 


usury,  the  new  instrument  is  subject  to 
the  defense  of  usury  as  against  him.'* 

It  has  been  held  that  the  makers  of 
a  usurious  note  who  renewed  the  same 
by  agreement  with  the  payee,  but  drew 
the  note  in  favor  of  a  third  person  to 
whom  the  payee  subsequently  transferred 
it,  are  entitled  to  make  the  defense  of 
usury  against  such  third  person.'*  It 
was  urged  in  this  ease  that  by  making 
the  promise  directly  to  the  plaintiff  the 
makers  of  the  note  in  fact  represented 
to  her  that  the  transaction  in  which  the 
note  originated  was  a  lawful  one,  and 
that  they  were  estopped  to  deny  the 
truth  of  that  representation.  In  ansiwer 
to  this  argument  the  court  states  that 
this  would  be  so  if  the  note  had  been 
made  with  the  consent  of  the  plaintiff, 
upon  her  agreement  to  take  it  from  the 
makers  in  payment  of  the  <debt  due  from 
the  original  payee,  but  no  such  fact  was 
found. 

The  fact  that  the  note  contains  a 
stipulation  that  it  is  to  be  ^'without  de- 
falcation or  discount,  and  waive  all  de- 
fense to  the  payment  of  this  note  in  the 
hands  of  a  bona  fide  purchaser  or  hold- 
er," does  not  preclude  the  makers  from 
availing  themselves  of  the  defenses  al- 
lowed by  the  usury  statute  as  against 
the  bona  fide  holder.  The  negotiability 
of  pro'nissory  notes  is  stated  to  be  regu- 
lated by  the  statute,  and  not  by  the  con- 
tract of  the  parties,  evidenced  by  the 
instrument;  that  to  give  such  a  stipula- 
tion the  effect  of  precluding  the  defense 


29  Wood  V.  Babbitt  (1907)  149  Fed.  818; 
Klar  V.  Kostiuk  (1909)  65  Misc.  199,  119 
N.  y.  Supp.  683;  Ernst  Oeser  &  Co.  v.  Beh- 
rend  (1915)  89  Misc.  391,  151  N.  Y.  Supp. 
873. 

Laughlin,  J.,  in  Schlesinger  V.  Kelly 
(1900)  114  App.  Div.  546,  99  N.  Y.  Supp. 
1(183,  and  Willord  Bartlett,  J.,  in  Schlesing- 
er  V.  (iilhooly  (1907)  189  If.  Y.  1,  81  N.  E. 
619,  12  Ann.  Cas.  1138,  are  of  this  opinion. 

Apparently  the  reason  for  the  decision  in 
Emanuel  v.  JMisicki  (1914)  149  N.  Y.  Supp. 
J>05.  to  the  effect  that  usury  is  not  an  avail- 
able defense  against  a  bona  fide  holder,  is 
that  the  Negotiable  Instruments  Law  pre- 
cludes this  defense. 

Contra,  CrusinB-  v.  Siegraan  (1913)  81 
Misc.  367,  142  N.  Y.  Supp.  348,  BUpra,  note 
25. 

80  See  note  to  Holzbog  v.  Bakrow,  50 
L.R.A.(N.S.)  1023,  particularly  on  page 
1031,  as  to  estoppel  to  set  up  the  defense  of 
usurv. 

siMasterson  v.  Orubbs  (1881)  70  Ala. 
400;  Powell  v.  Waters  (1826)  8  Cow.  (N. 
Y.)  669:  Brinckerhoff  v.  Foote  (18.39) 
lIofTm.  Ch.  (N.  Y.)  291;  Smedberg  v.  Whit- 
tlesey (1846)  3  Sandf.  Ch.  (N.  Y.)  320;  Mc- 
Whirter  v.  Longstreet  (1903)  33  Misc.  831, 
L.R.A.1918C. 


81  N.  Y.  Supp.  334;  Smalley  v.  Doughty 
(1860)  6  Bosw.  (N.  Y.)  66  (part  of  the  obli- 
gation was  paid  and  a  new  instrument  given 
for  the  balance) ;  Flemming  v.  Mullij^n 
(1822)  2  M'Cord,  L.  (S.  C.)  173,  13  Am. 
Dec.  707;  Talnier  v.  Call  (1881)  2  M'Clrarv 
522,  7  Fed.  737,  affirmed  in  (1885)  116  U. 
S.  98,  29  U  ed.  559,  6  Sup.  Ct.  Rep.  301; 
Cuthbert  v.  Haley  (1799)  8  T.  R.  390,  101 
£ng.  Reprint,  1450. 

Mitchell  V.  McCuUough  (1877)  59  Ala. 
179.  Upon  a  subsequent  appeal  of  this  case, 
reported  in  (1879)  64  Ala.  250.  it  was  shown 
that  the  holder  of  the  note  had  been  in- 
formed of  the  usury  at  the  time  of  taking 
it.  Upon  these  facts  the  court  held  that 
to  cut  off  the  defense  of  usury  against  non- 
commercial paper  there  must  be  more  than 
a  transfer  of  the  paper  to  one  who  receives 
it  in  good  faith  and  without  notice  of  the 
usury, — there  must,  in  addition  to  this,  be 
a  renewal  of  the  debt  by  giving  a  new  se- 
curity, payable  to  the  transferee. 

The  rule  is  recognized  in  Olendenning  v. 
Blood  (1S84)  12  Daly  (N.  Y.)  421;  Smed- 
berg V.  Simpson  (1848)  2  Sandf.  (N.  Y.)  85. 

82  Theobald  v.  Crickmore  (1819)  2  Barn. 
&  Aid.  594,  106  Eng.  Reprint,  483, 

88  Treadwell  v.  Archer  (1879)  76  N.  Y.  196. 
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of  usury  would  be  in  effect  to  repeal  the  ^ 
statute,  and  this  it  is  not  competent  for 
the  parties  to  do.** 

A  different  question  is  presented  where 
the  purchaser  had  notice  of  the  usury 
before  he  took  a  transfer  of  the  note; 
in  such  a  case  the  purchaser  is  not  an 
innocent  holder,  and  although  the  maker 


has  stated  that  there  was  no  defense  to 
the  note,  the  purchaser  is  not  deceived 
in  making  the  purchase;  accordingly,  it 
has  been  held  that  the  maker  has  not 
waived  the  defense  of  usury  as  against 
a  purchaser  who  took  with  notice  of 
the  usury.** 


M  Union  Nat.  Bank  v.  Fraser  (1885)  63 
Hiss.  231. 

WTorrey  v.  Grant  (1848)  10  Smedes  & 
M.   (Miss.)   89.     The  court  here  treats  the 


usury  as  an  illegal  consideration, — a  con* 
sideration  prohibited  by  law;  and  holds  that 
no  waiver  of  the  defense  is  binding  as  to  & 
party  who  has  notice.  W.  A.  E. 
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A.  P.  SIMONSON 

V, 

CARL  F.  WENZEL  et  al. 

and 

M.  C.  KRUPP  et  al.,  Appts. 

(27  N.  D.  638,  147  N.  W.  804.) 

Mortgage  —  of  contract  to  purchase  — 
record  —  effect  —  purchase  of  Interest 
of  vendor. 

W.,  who  held  an  unrecorded  executory 
contract  for  the  purchase  from  D.  of  cer- 
tain real  property,  under  which  he  was  in 
possession,  executed  and  delivered  to  plain- 
tiff a  mortgage  thereon,  which  was  recorded. 
Siil>sequently  W.  assigned  his  interest  un- 
der such  contract  to  K.  for  a  valuable  con- 
sideration, who  in  good  faith  paid  the  con- 
sideration, including  the  amount  due  to  D., 
the  vendor,  under  such  executory  contract, 
and  procured  a  deed  from  such  vendor  with- 
out actual  knowledge  of  the  existence  of 
such  mortgage.  In  an  action  by  plaintiff 
to  foreclose  his  mortgage,  held: 

1.  That  W.  had  a  mortgageable  interest 
in  the  property. 

For  other  cases,  see  Mortgage,  I,  a,  in  Dig, 
1-52  N.  S. 

2.  That  the  mortgage  of  his  equitable  in- 
terest to  plaintiff  con.stituted  a  "convey- 
ance," within  the  meaning  of  our  Recording 
Act. 

For  other  cases y  see  Records  and  Recording 
LaicSf  in.  a,  in  Dig.  1-52  X.  8. 

3.  That  the  record  of  such  mortgage  oper- 
ated as  constructive  notice  to  K.,  who, 
with  actual  knowledge  of  W.'s  equities, 
purchased  an  assignment  of  his  contract 
for  deed. 

For  other  oases^  see  Records  and  Recording 
Laics f  III,  d,  in  Dig.  1-52  N,  S. 

4.  That  to  the  extent  of  the  amount  paid 
by  K.  to  D.,  with  interest,  he  has  an  equity 

Headnote  bv  Fisk,  J. 

Note.  —  For  taking  deed  from  stranger  to 
record  title  as  constructive  notice  of  instru- 
ments of  record  to  or  by  him,  see  annota- 
tion following  Brannanv.  Marshall,  ]>ost, 
787. 
L.R.A.1918C. 


superior  to  plaintiff's  claim,  which  should 
be  recognized  and  protected  by  the  decree. 
f^or  other  cases,  see  Mortgage,  VI.  e,  in  Dig. 
1-52  N.  8. 

(June  5,   1914.) 

APPEAL  by  defendants  Krupp  et  al.  from 
a  judgment  of  the  District  Court  for 
McHenry  County  in  plaint iff'a  favor  in  an 
action  brought  to  foreclose  a  mortgage. 
Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  ChrUtlansoii  A  Weber  and 
Engerud.  Holt,  &  Fmme,  for  appellants: 

The  interest  of  a  vendee,  under  an  unper- 
formed executory  contract,  does  not  con- 
stitute real  property  of  such  vendee. 

Miller  v.  Shelburn,  35  X.  D.  182,  107  K. 
W.  51;  Cummiuge  v.  Duncan,  22  X.  D 
534,  134  K.  \V.  712,  Ann.  Cas.  1914B,  976. 

This  equitable  fiction  is  ba  I  on  the 
maxim  that  equity  regards  as  done  that 
which  ought  to  lie  done,  but  even  in  equity 
such  maxim  will  not  be  enforced  to  the  in- 
jury of  innocent  third  parties. 

Casey  v.  Cavaroc,  96  U.  S.  467,  24  L. 
ed.  779. 

A  mere  contract  or  covenant  to  convey 
at  a  future  time,  on  the  purchaser  perform- 
ing certain  acts,  does  not  create  an  equitable 
title.  It  is  but  an  agreement  that  may 
ripen  into  an  equitable  title. 

Biapham,  Eq.  §  365;  Chappell  v.  Mc- 
Knight,  108  111.  570:  Warvelle,  Vend.  &  P. 
p.  187,  §  2;  Sutherland  v.  Parkins,  75  111. 
338;  Smith  \\  Jones,  21  Utah,  270,  60  Pac. 
1104;  Miller  v.  Shelburn,  15  N.  D.  186, 
107  N.  W.  51;  Cummings  v.  Duncan,  2^ 
N.  D.  534.  134  N.  W.  712,  Ann.  Cas.  1914B. 
976;  Davis  v.  Williams,  130  Ala.  530.  54 
L.R.A.  751,  89  Am.  St.  Rep.  55.  30  So.  488; 
Smith  V.  Forbes,  21  Utah.  270.  60  Pac 
1104;  Bradwell  v.  Bank  of  Bainbridge.  103 
Ga.  242,  29  S.  E.  750. 

Tlie  recording  of  an  instrument  not  re- 
quired or  entitled  to  be  recorded  has  no 
effect  whatever. 

Mesick  v.  Sunderland,  6  Cal.  297:  Lewis 
V.  Bamhart,  145  U.  S.  56,  36  L.  ed.  621, 
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12  Sup.  Ct.  Bep.  772;  Burck  v.  Taylor,  152 
r.  S.  t>34,  38  L.  ed.  578,  14  Sup.  Ct.  Rep. 
«!)*);  Lynch  v.  Murphy,  Ittl  U.  S.  247,  40 
L.  ed.  688,  16  Sup.  Ct.  Rep.  523;  Ludlow 
\.  Van  Ne86,  8  Bosw.  178;  Lenoir  v.  Valley 
Kiver  Min.  Co.  113  N.  C.  513,  18  S.  E.  73; 
Bassinger  v.  Spangler,  9  Colo.  175,  10  Pac. 
h01>. 

Any  instrument  executed  by  anyone  not 
having  a  record  title  would  be  out  of  the 
c'liaju  of  title,  and  not  binding  either  upon 
the  Dakota  Development  Company  or 
Krupp. 

(Jarber  v.  Gianella,  98  Cal.  527,  33  Pac. 
458;  Doran  v.  Dazey,  5  X.  D.  167,  57  Am. 
St.  Rep.  550,  64  N.  VV.  1023. 

When  one  searches  till  he  tinds  the  deed 
by  which  his  grantor  acquires  the  title,  he 
is  not  bound  to  look  for  deeds  made  prior 
to  that  time.  Such  prior  deeds  are  not  "in 
the  line  of  title*'  as  that  term  is  used  by 
conveyances  and  searches. 

Ford  V.  Unity  Church  Soc.  120  Mo.  498, 
23  L.R.A.  661,  41  Am.  St.  Rep.  711,  25  S. 
W.  394;  Connecticut  v.  Bradish,  14  Mass. 
296;  Corbin  v.  Sullivan,  47  Ind.  356;  Losey 
V.  Simpson,  11  N.  J.  £q.  246;  Odle  v.  Odle, 
73  Mo.  289;  Hibbs  v.  Union  Cent.  L.  Ins. 
Co.  40  Ohio  St.  543;  Sands  v.  Beardsley, 
32  \V.  Va.  594,  9  S.  E.  925. 

Where  one  gives  a  mortgage  on  property 
to  which  he  has  not  yet  acquired  title,  the 
record  of  it  is  not  constructive  notice  to  a 
purchaser  in  good  faith;  since  the  mortgage 
will  not  appear  in  the  chain  of  title,  but 
will  appear  to  have  been  given  by  a  stran- 
ger, nor  will  it  be  notice  to  his  vendor,  who, 
on  giving  a  deed,  takes  back  a  purchase- 
money  mortgage. 

Bingham  v.  Kirkland,  34  N.  J.  Eq.  229; 
Farmers'  Loan  &  T.  Co.  v.  Maltby,  8  Paige, 
361;  Calder  v.  Chapman,  52  Pa.  359,  91 
Am.  Dec.  163;  Bright  v.  Buckman,  39  Fed. 
243;  Donovan  v.  Twist,  105  App.  Div.  171, 
93  N.  Y.  Supp.  990. 

The  registration  of  the  mortgage,  having 
occurred  before  the  records  disclosed  title 
in  the  mortgagor,  was  not  constructive  no- 
tice to  the  second  grantee,  who  purchased 
the  property  after  the  title  had  been  trans- 
ferred to  his  grantor. 

2  Devlin,  Deeds,  3d  ed.  pp.  1330,  1331, 
§  724;  Farmers'  Loan  &  T.  Co.  v.  Maltby, 
8  Paige,  361;  Losey  v.  Simpson,  11  N.  J. 
Eq.  246:  Calder  v.  Chapman,  52  Pa.  359, 
91  Am.  Dec.  168;  Page  v.  Waring,  76  N.  Y. 
463;  Buekiagham  v.  Hanna,  2  Ohio  St. 
.551;  Doswell  v.  Buchanan,  3  Leigh,  365, 
23  Am.  Dee.  280;  Hetzel  v.  Barber,  69  N. 
Y.  1 :  S«hoch  v.  Birdsall,  48  Minn.  441,  51 
N.  W.  382;  Turman  v.  Sanford,  69  Ark. 
95,  61  S.  W.  167. 

So  far  as  the  Dakota  Development  Com- 
pany is  concerned,  the  recording  of  the 
L.R.A.1918C. 


mortgage  from  Wenzel  to  Simon  son  in  no 
manner  constituted  constructive  notice. 

Sarles  v.  McGee,  1  N.  D.  365,  26  Am.  St. 
Rep.  633,  48  X.  W'.  231;  Union  Xat.  Bank 
V.  Moline,  M.  &  &  Co.  7  N.  D.  201,  73  N. 
W.  527. 

The  stipulation  contained  in  the  contract 
against  the  assignment  or  hypothecation  of 
WenzeKs  contract  rights  was  a  valid,  in- 
tegral part  of  the  contract  itself. 

Mueller  v.  Northwestern  L'niversity,  195 
III.  236,  88  Am.  St.  Rep.  194,  63  X.  E.  110; 
Barringer  v.  Bes  Line  Constr.  Co.  23  Okla. 
131,  21  L.R.A.(X.S.)  597,  99  Pac.  775; 
Zetterlund  v.  Texas  Land  &  Cattle  Co.  55 
Xeb.  355,  75  X.  W\  860;  Grigg  v.  Landis, 
19  X.  J.  Eq.  350;  Sehoarff  v.  Dodge,  33  Ark. 
340;  Marvel  v.  Ortlip,  3  Del.  Ch.  9;  Bonds- 
Foster  Lumber  Co.  v.  Xorthern  P.  R.  Co. 
53  Wash.  302,  101  Pac.  879;  Devlin,  Deeds, 
3d  ed.  §  850a. 

Plaintiff  slept  on  any  rights  which  he 
might  have  had,  and  cannot  at  this  time  be 
permitted  to  assert  his  alleged  right  against 
another  who  has  not  only  acquired  the  equi- 
table, but  also  the  full  legal,  estate  to  the 
premises  involved. 

Jones  V.  Rush,  156  Mo.  364,  57  S.  W. 
118;  Hayden  v.  Huff,  60  Xeb.  625,  83  X. 
W.  920;  Peters  v.  Huff,  63  Xeb.  99,  88  X. 
W.  179;  Bruce  v.  Vogel,  38  Mo.  105;  Mc- 
X'ary  v.  Southworth,  68  III.  473. 

The  holder  of  a  junior  equity,  by  ac- 
quiring the  legal  title  before  he  has  notice 
of  a  prior  equity,  obtains  the  superior  right. 

Carlisle  v.  Jumper,  81  Ky.  282;  Xewton 
V.  McLean,  41  Barb.  285;  Rexford  v.  Rex- 
ford,  7  Lans.  6;  Carroll  v.  .Johnston,  55 
X.  C.  (2  Jones,  Eq.)  120;  Hoult  v.  Dona- 
hue, 21  W.  Va.  294;  Fitzaimmons  v.  Ogden, 
7  Cranch,  2,  3  L.  ed.  249:  Simmons  v.  Ogle, 
105  U.  S.  271,  26  L.  ed.  1087. 

Messrs.  C.  W.  Hook  way  and  D.  J. 
O'ConneU  for  respondent. 

Flsk,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  judgment  of  the 
district  court  of  McHenry  County,  de- 
creeing the  foreclosure  of  a  real  estate  mort- 
gage in  plaintiff^s  favor.  The  appeal  is 
upon  the  judgment  roll  proper;  appellants* 
contention  being  that  the  conclusions  of  the 
trial  court  are  not  warranted  by  the  find- 
ings of  fact.  Such  findings  of  fact  are  in 
substance  as  follows: 

That  on  and  prior  to  March  20,  1906,  the 
defendant  Dakota  Development  Company 
was  the  owner  in  fee  of  the  real  estate  in 
controversy,  as  disclosed  by  the  public  rec- 
ords in  the  office  of  the  register  of  deeds. 
On  such  date  this  company  entered  into  ah 
executory  contract  with  defendant  Carl  F. 
Wenzel,  in  the  usual  form,  whereby,  for  a 
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stated  consideration  of  $100,  $35  of  which 
was  paid  in  cash  and  tlie  balance  to  be 
paid  in  equal  instalments  on  March  20, 
1907,  and  March  30,  1908,  with  interest,  it 
promised  and  agreed  to  sell  and  convey 
such  premises  to  the  said  Wenzel,  such  con- 
tract obligating  the  purchaser  to  pay  all 
taxes  and  assessments  levied,  assessed,  or 
imposed  upon  the  premises  in  each  year, 
and  also  contained  a  stipulation  that  '*no 
assignment  or  transfer  of  any  interest  in 
and  to  this  agreement  or  the  lands  de- 
scribed, less  than  the  whole  thereof,  will  be 
recognized  by  said  vendor  under  any  cir- 
cumstances or  in  any  event  whatever,  and 
no  assignment  shall  be  binding  upon  the 
vendor  unless  approved  by  its  president.** 
It  also  contained  a  stipulation  "that  time 
is  to  be  the  very  essence  of  this  agreement." 
Such  contract  also  contained  other  stipu- 
lations relative  to  the  vendor's  right  to  de- 
clare a  forfeiture  in  case  the  vendee  failed 
in  any  respect  to  comply  with  his  part  of 
the  contract,  but  we  deem  it  unnecessary  to 
set  such  provisions  out  in  extenso. 

Defendant  Wenzel  entered  into  the  pos- 
session of  the  premises  and  constructed  a 
dwelling  house  thereon,  which  he  and  his 
family  occupied  as  their  homestead  until 
about  January  20,  1908,  when  he  sold  and 
assigned  such  contract  to  defendant  M.  C. 
Krupp. 

On  April  17,  1907,  Wenzel  and  wife,  for 
a  valuable  consideration,  executed  and  de- 
livered to  plaintiff  their  promissory  note 
for  the  sum  of  $914.70,  payable  on  Novem- 
ber Ist  thereafter,  with  interest  at  the  rate 
of  8  per  cent  per  annum,  and  to  secure  the 
payment  thereof  they  executed  and  deliv- 
ered to  plaintiff  a  mortgage  on  the  land  in 
controversy,  which  was  filed  in  the  office  of 
the  register  of  deeds  of  Mc Henry  county 
on  April  18,  1907,  and  recorded  in  book 
31  of  mortgages,  at  page  51 G. 

That  such  note  and  mortgage  have  not 
been  paid,  and  plaintiff  is  the  present  owner 
and  holder  thereof. 

That  Carl  F.  Wenzel  paid  to  the  Dakota 
Development  Company  the  sum  of  $35  at 
the  time  of  the  execution  of  the  contract  for 
deed,  but  made  default  in  the  payment  due 
March  20,  1907,  and  the  same  was  not  paid 
until  after  the  assignment  of  such  contract 
to  defendant  Krupp,  as  hereinafter  set 
forth.  That  such  contract  for  deed  was  at 
no  time  recorded  or  filed  for  record  in  the 
office  of  the  register  of  deeds  of  McHenry 
county,  and  the  record  title  of  the  premises 
at  all  times  up  to  January  29,  1908,  re- 
mained in  the  Dakota  Development  Com- 
pany. 

On  or  about  January  20,  1908,  Wenzel, 
while    in    possession    of    said    land    as    his 
homestead,  entered  into  negotiations  with  * 
L.R.A.1918C. 


defendant  Krupp  for  the  sale  to  him  of  the 
contract  for  deed  aforesaid,  and  the  prem- 
ises therein  described,  upon  the  terms  that 
such  contract  was  to  be  assigned  to  Krupp, 
who  was  to  receive  a  warranty  deed  of  the 
premises  direct  from  the  development  com- 
pany. Wenzel  and  wife  thereupon  assigned 
their  interest  in  such  contract  to  Krupp, 
and  the  latter  paid  to  the  development  com- 
pany the  amount  then  remaining  due  upon 
said  contract  ($65  and  interest),  and  Krupp 
also  paid  to  Wenzel  the  agreed  considera- 
tion of  $1,000,  less  the  payment  aforesaid 
to  the  development  company;  and  the  de- 
velopment company  did  not,  nor  did  it* 
president  or  any  one  of  its  authorized  of- 
licials,  have  any  knowledge  or  actual  notice 
of  the  execution  or  delivery  of  the  mort- 
gage to  the  plaintiff  aforesaid. 

That  defendant  Krupp  purchased  Wen- 
zel's  interest  in  such  contract  in  good  faith 
and  without  any  actual  notice  or  knowl- 
edge of  the  existence  of  plaintiff's  mortgage, 
and  he  had  no  intent  to  cheat  or  defraud 
the  plaintiff,  but  acted  in  absolute  good  faith 
in  the  making  of  said  purchase,  and  pur- 
chased and  paid  for  the  same  in  utter  igno- 
rance of  the  plaintiff's  mortgage,  but  he 
knew  that  Wenzel  and  family  were  living 
on  and  occupying  said  premises,  but  had  no 
notice  or  knowledge  of  such  mortgage  other 
than  that  imparted  by  the  record  thereof. 

On  January  24,  1908,  the  development 
company  duly  executed  and  delivered  to 
Krupp  a  warranty  deed  in  the  usual  form, 
conveying  the  premises  to  him,  which  deed 
contained  the  usual  covenants,  and  which 
was  duly  filed  for  record  on  January  29, 
1908. 

The  trial  court  also  found  that  the  de- 
fendant Wenzel  was  on  March  3,  1910,  ad- 
judged a  bankrupt  in  the  Federal  court, 
and  on  June  22,  1910,  that  court,  in  due 
form,  discharged  liim  from  all  debts  and 
provable  claims;  the  notes  held  by  plaintiff 
being  scheduled  in  such  bankruptcy  court. 

Upon  such  findings  of  fact  the  district 
court  made  conclusions  of  law  favorable  to 
plaintiff,  adjudging  a  foreclosure  of  hia 
mortgage. 

Among  other  conclusions,  the  trial  court 
found  that,  at  the  time  of  the  execution  of 
the  mortgage  by  Wenzel,  he  had  a  mort- 
gageable interest  in  and  to  the  said  prem- 
ises by  virtue  of  the  contract  for  deed,  and 
that  the  recording  of  such  mortgage  was 
due  and  legal  notice  to  all  the  world  of  tbe 
rights  of  the  plaintiff  as  mortgagee,  and 
that  defendant  Krupp  therefore  had  con- 
istructive  notice  of  such  mortgage  at  the 
time  he  purchased  the  assignment  of  the 
contract  for  deed  to  the  said  premises,  and 
the  conveyance  of  the  premises  to  him  by  the 
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developnient  company  was  subject  to  the 
lien  of  plaintiff's  mortgage. 

From  the  above  it  is  apparent  that  the 
crucial  question  for  decision  is  whether  ap- 
pellant Krupp,  who,  as  the  trial  court 
found,  in  good  faith  and  lor  value  pnr- 
ohased  an  assignment  ol  the  Wenzel  con* 
tract  and  a  deed  of  the  premises  from  its 
oodefendant,  the  development  company, 
without  any  itctual  knowledge  of  the  plain- 
tiff's  mortgage,  was  nevertheless  a^ected 
with  constructive  notice  thereof  so  as  to 
confer  upon  plaintiff  a  lien  under  his  mort- 
gage superior  and  paramount  to' the  rights 
of  such  defendant.  In  answering  this  quea- 
tion  we  must  bear  in  mind  the  tact,  as  found 
by  the  trial  court,  that  the  contract  for 
deed  executed  and  delivered  by  the  develop- 
ment company  to  Wenzel  was  not  entitled 
to  record,  nor  was  the  same  disclosed  in 
any  way  by  the  public  records,  and,  as  far 
as  such  records  disclosed,  Wenzel  had  no 
interest  whatever  in  the  property  in  con- 
troversy, but  the  same  stood  in  the  nam& 
of  and  was  owned  exclusively  by  the  devel- 
opment company.  It  is  no  doubt  true  that 
Wenzel,  by  such  executory  contract  of  pur* 
chase  which  gave  him  possession,  acquired 
an  equitable  interest  in  such  property  which 
he  might  ?»ell  or  mortgage  (Cimimings  v. 
Duncan,  22  N.  D.  534,  134  N.  W.  712,  Ann. 
Cas.  19146,  976'>,  and  it  is  likewise  no 
doubt  true  that  his  possession  under  the 
contract  operated  to  convey  notice  to'  the 
world  of  his  equities  thereunder.  But  Wen- 
zel's  interest  under  such  contract  was  cog- 
nizable merely  in  equity,  not  in  law.  Miller 
V.  Shelburn,  16  N.  D.'^182,  107  X.  W.  51; 
Cummlngs  r.  Duncan,  supra.  His  posses- 
sion under  such  executory  contract  oper- 
ated, no  doubt,  as  notice  to  the  world  of 
his  equities  thereunder.  It  is,  however, 
quite  a  different  proposition  to  say  that 
such  possession  constituted  notice  of  the 
rights  of  persons  claiming  to  hold  as  as- 
signees, vendees,  or  mortgagees  of  such  equi- 
table interest. 

Was  appellant  Krupp,  under  the  facts, 
charged  with  constructive  notice  of  plain- 
tiff's mortgage?  As  stated  by  appellant's 
counsel,  this  suggests  two  main  inquiries: 
Pirat,  Was  the  mortgage  a  conveyance  with- 
in the  meaning  of  the  recording  lawsf  Sec- 
ond, Was  it  a  conveyance  in  the  chain  of 
title? 

Flaintiflfs  right  to  recover  depends  upon 
an  affirmative  answer  to  both  of  these  ques- 
tions. Counsel  for  appellant  assert,  with 
apparent  confidence  in  the  correctness  of 
their  position,  that  both  of  such  questions 
must  receive  a  negative  answer,  and  they 
have  presented  a  very  able  and  ingenious 
argument  in  empport  of  their  Contention. 
They  apparently  concede  that  under  the 
L.R.A.1918C. 


general  statutory  rule  in  other  states^  either 
in  express  terms  or  by  judicial  construction, 
the  record  of  an  instrimient  conveying  or 
enoumbering  a  mere  equitable  estate  or  in- 
terest, aa  well  aa  a  legal  estate  or  interest, 
operates  to  give  constructive  notice  thereof, 
but  they  seek  to  differentiate  our  record- 
ing act  from  the  statutes  of  other  states, 
and  contend  for  a  construction  elitninating 
from  its  operation  mere  equitable  interests 
or  liens.  As  suggested  by  them,  it  is  un- 
doubtedly true  that  the  doctrine  of  con- 
structive notice  by  recording  instruments 
is  of  piirely  statutory  creation,  and  ,that 
the  recording  of  an  instrument  not  within 
the  statute  does  not  impart  constructive 
notice  thereof.  This,  of  course,  is  elemen- 
tary. 2  Devlin,  Deeds,  §  646,  and  cases 
cited. 

The  recording  acts  of  this  state  are  em- 
braced in  §§  5038,  5039,  and  5042,  Bev. 
Codes,  1905,  Comp.  Laws,  1913,  §§  5594, 
5596,  0598. 

Section  3088  reads  in  part  as  follows: 
"Every  conveyance  by  deed,  mortgage  or* 
otherwise,  of  real  estate  within  this  state, 
shall  be  recorded  in  the  office  of  the  register 
of  deeds  of  the  county  where  such  real  es- 
tate is  situated,  and  every  such  conveyance 
not  so  recorded  shall  be  void  as  against  an}*^ 
subsequent  purchaser  in  good  faith >  and  for 
a  valuable  consideration,  of  the  same  real 
estate,  or  any  part  or  portion  thereof,  whose 
conveyance,  whether  in  the  form  of  a  war- 
ranty deed,  or  deed  of  bargain  and  sale, 
deed  of  quitclaim  and  release,  of  the  form 
in  common  use,  or  otherwise,  is  first  duly 
recorded.     ..." 

Section  5030  defines  the  term  "convey- 
ance''  as  used  in  the  last  section  as  em^ 
bracing  **e\-ery  instrument  in  writing  by- 
which  any  estate  or  interest  in  real  prop- 
erty is  created,  aliened,  mortgaged  or  en- 
cumbered, or  by  which  the  title  to  any  real 
property  may  be  affected,  except  wills,  and 
powers  of  attorney." 

Section  5042  provides:  "An  unreCord^ 
instrument  is  valid  aft  between  the  parties 
thereto  and  those  who  haTe  notice  thereof; 
but  knowledge  of  the  record  of  an  instm-' 
ment  out  of  the  chain  of  title  does  not  con- 
stitute such  notice." 

The  first  clause  of  the  section  last  quoted 
constituted  the  entire  section  as  originally 
enacted,  but  in  1890  the  legislature,  by 
chapter  167,  Laws  of  1899,  added  thereto 
the  latter  clause  which,  no  doubt,  as  coun- 
sel state,  was  for  the  purpose  of  changing 
the  rule  announced  by  this  court  in  Doran 
V.  Dazey,  6  N.  D.  167,  67  Am.  St.  Rep.  560, 
64  N.  W.  1023.  In  that  case  it  was  held 
that  actual  knowledge  of  the  record  of  an 
instrument  out  of  the  chain  of  title  was 
constructive  notice  of  the  original  instru*' 
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ment  and  of  the  rights  of  the  parties  un- 
der ity  and  by  Buch  amendment  the  rule  was 
changed  so  that  now  mere  knowledge  of  the 
record  of  an  instrument  out  of  the  chain 
of  title  does  not  constitute  notice  thereof. 

Our  first  inquiry,  therefore,  is  whether 
plaintiff's  mortgage,  which  covered  Wenzel's 
equitable  interest  under  his  executory  con- 
tract to  purchase  the  real  property  in  ques- 
tion, is  such  an  instrument  as  was  entitled 
to  be  recorded.  In  other  words,  Was  such 
mortgage  a  "conveyance,'*  within  the  mean- 
ing of  the  recording  laws  aforesaid?  The 
able  counsel  for  appellant  argue  that  it  was 
not;  their  line  of  reasoning  being  that  the 
executory  contract  for  the  purchase  of  the 
property  by  VVenzel,  and  under  which  he 
took  .possession  of  the  property,  gave  him 
no  estate  or  interest  in  the  property,  but 
merely  a  chose  in  action.  They  criticize  and 
attempt  to  differentiate  the  holding  of  the 
Michigan  court  in  Balen  v.  Mercier,  75 
Mich.  42,  42  N.  \V.  666,  wherein  it  was  held 
that  the  vendee  under  such  an  executory 
contract  acquired  an  interest  in  the  land 
which  could  be  sold,  assigned,  or  mortgaged, 
and  counsel  assert  that  this  court,  in  the 
cases  of  Miller  v.  Shelburn,  15  N.  D.  182, 
107  N.  W.  51,  and  Cummings  v.  Duncan, 
supra,  expressly  held  contrary  to  the  Michi- 
gan holding  in  the  above  case.  Counsel  are 
in  error  in  this  respect.  In  Miller  v.  Shel- 
burn, it  is  true,  it  was  held  that  at  laio 
such  an  executory  contract  ''produces  no 
effect  upon  the  respective  estates  and  titles 
of  the  parties,  and  creates  no  interest  in 
nor  lien  or  charge  upon  the  land  itself.  The 
vendor  remains,  to  all  intents,  the  owner  of 
the  land;  he  can  convey  it  to  a  third  per- 
son free  from  any  legal  claim  or  encum- 
brance. ...  In  short,  the  vendee  ob- 
tains at  law  no  real  property  nor  interest 
in  real  property."  But  the  court  expressly 
recognized  the  universal  rule  that  in  equity 
feuch  contracts  are  regarded  a»  transferring 
to  the  vendee  in  possession  an  equitable  es- 
tate or  interest  which  he  may  sell,  assign, 
or  mortgage,  as  stated  by  the  Michigan 
court,  and  in  Cummings  v.  Duncan,  such 
equitable  rule  was  also  recognized.  We  there 
expressly  held  that  the  vendee's  equitable 
interest  in  the  real  property  under  such  a 
contract  could  be  levied  upon  and  sold  un- 
der execution.  Surely  if  this  be  true,  and 
there  can  be  no  doubt  upon  this  proposition, 
then  such  vendee  had  an  estate  or  interest 
in  the  land  which  he  could  sell,  assign,  or 
mortgage,  and  such  is,  as  we  understand 
it,  tlie  universal  holding  of  the  courts. 

In  support  of  the  correctness  of  our 
views,  we  will  content  ourselves  by  citing 
27  Cyc.  1037,  and  cases  cited,  from  which 
we  quote :  "The  purchaser  under  an  execu- 
tory contract  for  the  sale  of  land,  or  a  bond 
1..R.A.3918C. 


for  title,  being  in  possession  and  having 
partly  performed  his  part  of  the  contract,, 
although  the  legal  title  remains  in  the 
vendor,  has  an  interest  in  the  premises 
which  he  may  mortgage  to  a  third  person." 

The  fact  that  in  the  technical  legal  sense 
no  estate  or  interest  in  the  real  property 
is  conveyed  to  the  vendee  imder  such  a  con- 
tract is  not  controlling.  W^nzel  clearly  had 
a  mortgageable  interest  in  the  real  prop- 
erty under  all  the  authorities.  27  Cyc.  1037 
and  1139,  and  cases  cited.  Houghton  v. 
Allen,  2  Cal.  Unrep.  780,  14  Fac.  641;  Jonea 
V.  Lapham,  15  Kan.  540;  Laughiin  v. 
Braley,  25  Kan.  147;  Crane  ▼.  Turner,  67 
X.  Y.  437;  Smith  v.  Patton,  12  W.  Va, 
541;  Muehlberger  v.  Schilling  (Sup.)  Id 
N,  Y.  S.  R.  3,  3  X.  Y.  Supp.  705;  Scott  v. 
Farnam,  55  Wash.  336,  104  Pac  639;  Heard 
V.  Heard,  181  Ala.  230,  61  So.  343 ;  1  Jones, 
Mortg.  §  136. 

Do  our  recording  laws  include  such  a 
mortgage?  We  are  entirely  satisfied  that 
this  question  must  also  receive  an  affirma- 
tive answer.  The  contention  of  appellant's 
counsel  to  the  contrary  is,  we  think,  based 
1  upon  an  unwarranted  and  erroneous  con- 
struction of  our  statute.  We  are  unable 
to  distinguish  our  law  from  the  Michigan 
law  and  the  corre^)onding  statutes  in  most 
states.  The  fact  that  the  Michigan  statute, 
in  defining  the  word  "conveyan(5e"  as  used 
in  its  Recording  Law,  in  addition  to  the 
language  in  §  5039  of  our  Code,  adds  the 
words,  "in  law  or  equity,"  does  not  make 
their  statute  broader  than  ours.  W'e  think 
the  statute  would  convey  the  same  meaning 
without  these  words,  and  they  were  evi- 
dently inserted  through  a  superabundance 
of  precaution.  Furthermore,  the  language 
in  the  first  portion  of  the  section,  ''the  term 
convevance  .  .  .  shall  be  construed  to 
embrace  everv  instrument  .  .  .  bv  which 
any  estate  or  interest  in  real  property  is 
created,  aliened,  mortgaged  or  assigned," 
clearly  was  intended  to  cover  a  mortgage 
of  an  equitable  title.  In  support  of  our 
views,  see  Clark  v.  Lyster,  84  C.  C.  A.  27, 
155  Fed.  513,  27  Cyc.  1157,  and  cases  cited 
in  note  28  on  page  1138;  also  1  Jones, 
Mortg.  §  476. 

Having  reached  the  conclusion  that  plain- 
tiff's mortgage  was  entitled  to  record  under 
our  recording  acts  aforesaid,  it  only  remains 
for  us  to  determine  whether  the  re<*ord 
thereof  imparted  constructive  notice  to  de- 
fendant Krupp  at  the  time  he  purchased 
an  assignment  of  Wenzel's  contract  and  pro- 
cured the  deed  from  Wensel's  grantor,  the 
Dakota  Development  Company.  In  consider- 
ing this  question,  it  is  important  to  bear 
in  mind  the  fact  that  Krupp  knew  that  Wen- 
zel  was  in  possession  of  the  premises,  as- 
serting equitable  ownership  under  the  con- 
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tract  of  purchase,  and   that  he  expressly  i  oi  deeds  for  record  impart  notice  to  all  per* 


recognized  Wenzel's  contract  rights  by  pur- 
chasing from  him  an  assignment  thereof. 

In  the  light  of  these  facts  can  Krupp 
successfully  urge  that  Wenzel's  mortgage  to 
plaintiff  was  out  of  the  chain  of  title,  and 
hence,  under  §  5042,  Rev.  Codes,  Comp. 
Laws  1913)  §  o598,  the  record  of  such  mort- 
gage did  not  constitute  notice  thereof  to 
him?  We  think  not.  The  basic  fallacy  in 
appellant's  argument,  as  we  now  view  it, 
consists  in  the  unwarranted  assumption 
that  such  mortgage,  as  to  him,  was  out  of 
the  chain  of  title.  The  reverse  is  true.  He 
dealt  with  Wenzel  and  therefore  was  bound 
in  law  to  know,  and  in  fact  did  know,  that 
he  was  the  equitable  owner  of  the  premises 
and  that  his  equitable  title  came  from  the 
Dakota  Development  Company  through  such 
rontract.  He  was  also  bound  in  law  to 
know,  therefore,  that  Wenzel  had  a  mort- 
gageable interest  in  the  premises,  and  that 
he  might  have  sold,  assigned,  or  mortgaged 
such  interest,  and  the  convevaiice  in  either 
form  would  have  been  entitled  to  record. 
As  to  Krupp,  therefore,  the  chain  of  title 
did  not  stop  with  the  development  company, 
but  the  last  link  in  such  chain  was  in  Wen- 
zel. He  was  therefore  charged  with  con- 
gtnictive  notice  of  plaintiff's  mortgage  and 
bought  subject  thereto.  It  would  have  been 
entirely  different  had  he  dealt  alone  with 
the  development  company,  in  ignorance  of 
Wenzel's  rights.  In  such  event  §  5042,  su- 
pra, would  have  afforded  him  protection, 
but  under  the  facts  it  can  have  no  applica- 
tion. 

As  said  in  1  Jones  on  Mortgages,  §  476: 
"The  registry  of  a  conveyance  of  an  equi- 
table title  is  notice  to  a  subsequent  pur- 
chaser of  the  same  interest  or  title  from 
the  same  grantor.  .  .  .  The  record  of  a 
mortgage  or  other  conveyance  which  is  en- 
titled to  be  recorded  operates  as  construc- 
tive notice  to  subsequent  purchasers  claim- 
int;  under  the  same  grantor,  or  through  one 
who  is  the  common  source  of  title," — citing 
Edwards  v.  McKernan,  55  Mich.  520,  520, 
22  X.  W.  20. 

See  also  Jones  v.  Lapham,  15  Kan.  540, 
wherein  Judge  Brewer,  while  on  the  su- 
preme bench  of  Kansas,  in  speaking  to  the 
point,  said:  "As  to  Maggie  Murray,  it  ap- 
pears that  she  had  knowledge  of  the  equi- 
table interest,  but  not  of  the  mortgage. 
Hull,  however,  was  in  possession  of  the  lots, 
and  had  made  valuable  improvements  on 
them.  These  improvements  she  bought. 
Xow  §  20  of  tlie  Conveyance  Act  (Gen.  Stat. 
p.  187)  provides  that  'every  such  instru- 
ment in  writing  [and  this,  by  prior  de- 
scription, includes  mortgages,  and  mort- 
^'agea  upon  equitable  interests]  shall  from 
the  time  of  filing  the  same  with  the  register 
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sons  of  the  contents  thereof;  and  all  subse- 
quent purchasers  and  mortgagees  shall  be 
deemed  to  purchase  with  notice.'  While 
this  general  provision,  as  respects  notice, 
may  be  limited,  so  far  as  relates  to  con- 
veyances or  mortgages  of  equitable  inter- 
ests, by  the  condition  of  the  legal  title^ 
and  the  knowledge  which  the  holders  there- 
of have  of  the  existence  of  the  equity,  as- 
indicated  in  Kirkwood  v.  Koester,  11  Kan. 
471,  yet,  aside  from  that  limitation,  it  is  of 
controlling  force.  Whoever  buys  a  legal 
estate,  having  knowledge  of  an  outstanding 
equitable  interest,  is  chargeable  with  no- 
tice of  anv  record  of  conveyance  or  encum- 
brance  thereof.  Whoever  buys  an  equitable 
interest  in  land  is  also  chargeable  with  like- 
notice.  In  fact,  knowledge  of  an  equitable 
interest  carries  with  it  notice  of  the  con- 
dition of  such  interest  as  is  apparent  fromi 
the  public  records." 

We  understand  that  the  rule  thus  stated 
by  Judge  Brewer  is  generally  recognized 
and  well  established,  and  we  do  not  think 
that  such  rule  is  changed  in  this  state  by 
chapter  167»  Laws  of  1890,  heretofore  re- 
ferred to. 

We  do  not  think  there  is  any  merit  iik 
appellant's  last  contention,  to  the  effect 
that  the  contract  under  which  Wenzel  oc- 
cupied the  land  in  express  terms  prohibited 
any  assignment  thereof  without  the  vendor's- 
consent,  and  that  such  a  stipulation  is  valid, 
and  a  violation  thereof  confers  no  rights 
on  the  assignee.  The  vendor,  the  Dakota 
Development  Company,  is  not  here  urging 
any  such  question,  and  certainly  Krupp, 
who  dealt  with  Wenzel  in  recognition  of  his 
equitable  interest,  cannot  be  heard  to  raise 
such  question. 

We  think  it  clear  that  Krupp  purchased 
with  constructive  notice  of  plaintiff's  mort- 
gage, and  that  therefore  the  district  court 
did  not  err  in  its  conclusions  and  judgment 
in  plaintiff's  favor. 

We  think  the  judgment  appealed  from 
is  correct  except  in  one  particular.  Such 
judgment  in  effect  decrees  that  plaintiff's 
mortgage  covers  not  only  the  equities  held 
by  the  mortgagor,  Wenzel,  but  also  the  in- 
terests purchased  by  Krupp  from  the  de- 
velopment company.  Clearly  this  cannot 
be  true.  Wenzel,  of  course,  could  hypothe- 
cate nothing  that  he  did  not  own.  The  in- 
terest of  the  development  company  con- 
sisted of  the  legal  title  held  in  trust  as 
security  for  the  payment  of  the  remainder 
due  it  on  the  purdiase  price.  To  the  extent 
of  such  interest,  the  development  company 
manifestly  had  rights  superior  to  those  of 
the  mortgagee;  and  Krupp,  by  his  purchase 
from    such    company,    succeeded    to    such 
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rights.  Hence  the  decree  should  recognize^ 
and  protect  these  rights  in  some  proper  man- 
ner.  It  seems  to  us  that  a  proper  method 
for  so  doing  would  be  to  adjudge  that,  out 
of  the  proceeds  of  the  sale,  defendant  Krupp 
be  first  paid  or  reimbursed  the  amount  paid 
by  him  to  the  development  company  as  the 


balance  remaining  due  on  the  purchase 
price,  with  interest  thereon  from  the  date 
of  such  payment. 

The  District  Court  will  modify  its  judg- 
ment accordingly,  and,  as  thus  modified,  the 
judgment  is  affirmed.  No  costs  shall  be 
taxed  to  either  party  on  the  appeal. 


ALAB.\MA  SUPREME  COURT. 

L.  I.  BRANNAN,  Appt., 

V. 

JOHN  B.  MARSHALL. 

(184  Ala.  375,  63  So.  1007.) 

Record  —  notice  —  deed  from  stranger 
to  title  —  registered  encumbpance. 

The  rule  that  one  who  purchases  from  a 
stranger  to  the  record  title  is  charged  with 
constructive  notice  of  all  registered  con- 
veyances executed  by  his  grantor  to  other 
persons,  which  purport  to  affect  his  title, 
is  applicable  where  a  purchaser  of  an  ap- 
parently perfect  record  title,  who  on  that 
account  would  not  have  been  chargeable 
with  notice  of  conveyances  outside  the  chain 
of  title,  took  at  the*  same  time  a  quitclaim 
deed  from  his  grantor's  brother  as  a  pre- 
caution against  any  claim  arising  from  the 
relationship:  since  he  is,  in  law,  claiming 
and  holding  under  each  of  his  grantors. 
For  other  cases,  see  Records  and  Recording 

Laws,  III.  d,  in  Dig.  1-52  "S .  S, 

(November  27,  1913.) 

APPEAL  by  defendant  from  a  decree  o* 
the  Chancery  Court  for  Mobile  County  ! 
in  plaintiff's   favor   in  a  suit  to  establish 
priority   of   mortgage   and  for   foreclosure. 
Affirmed. 

Statement  by  SomerTtlle,  J.: 

The  agreed  statement  of  facts  shows  the 
following:  Eliza  Kiernan  was  the  owner 
of  the  land  in  suit.  She  conveyed  it  by 
warranty  deed  to  Francis  Kiernan  on  No- 
vember 26,  1910,  and  he  mortgaged  it  to 
complainant  for  value  on  December  29, 
1910.  This  mortgage  was  filed  for  record 
on  January  18,  1911;  but  the  deed  from 
Eliza  Kiernan  to  the  mortgagor  was  not 
filed  for  record  until  July  12,  1911.  On 
July  11,  1911,  Eliza  Kiernan  conveyed  this 
land  by  warranty  deed  for  value  to  the  re- 
spondent Brannan,  who  in  turn  mortgaged 
it  to  respondent  Cowan  for  value  on  Feb- 
ruary 6,  1012.  After  Brannan  had  con- 
tracted for  the  purchase  of  the  land  from 
Eliza  Kiernan,  and  after  his  attornev  had 

Note.  —  For  taking  deed  from  stranger  to 
record   title   as   constructive   notice   of   in- 
struments of  record  to  or  by  him,  see  anno- 
tation following  this  case,  post,  787. 
L.R,A.1918C. 


examined  the  deed  record,,  and  found  her 
title  perfect  thereto,  and  the  deed  had  been 
drafted,  Brannan's  attorney  requested  said 
Francis  Kiernan,  who  was  the  brother  of 
Eliza,  and  also  her  agent  and  representa- 
tive in  the  sale  of  the  land  to  Brannan,  that 
he  make  to  Brannan  a  quitclaim  deed  to 
the  land.  To  this  he  assented,  and,  at  the 
same  moment  when  lie  delivered  to  tUem 
Eliza's  deed  duly  executed,  he  delivered  to 
them  also  his  own  deed  quitclaiming,  re- 
leasing, and  conveying  the  land  to  Bran- 
nan; the  consideration  being  $1,  and  ili^ 
consideration  paid  to  Eliza  being  $30m. 
Neither  Brannan  nor  his  attorneys  had  any 
actual  knowledge  or  notice  of  the  mortgage 
given  by  Francis  Kiernan  to  complainant, 
nor  that  either  of  them  owned  or  claim«i 
any  interest  in  the  land.  In  his  answer 
Brannan  admits  that,  through  his  attor- 
neys, he  secured  the  quitclaim  deed  from 
Francis  Kiernan,  with  the  explanation  that 
it  was  merely  for  the  purpose  of  estopping 
him  from  subsequently  claiming  the  land 
by  virtue  of  his  relationship  to  Eliza  Kier- 
nan. The  chancellor  decreed  that  the  facts 
showed  constructive  notice  to  Brannan  and 
Co>van  of  complainant's  mortgage,  and  that 
they  were  not  entitled  to  protection  agaiot^t 
it  as  innociut  purchasers,  and  decreed  tb^ 
relief  prayed  for. 

Messrs.  Gordon  &  Islington,  for  appel- 
lant. 
Mr.  D.  B.  Cobbs  for  appellee. 

SomeTVklle,  J.,  delivered  the  opinion  of 
the  court: 

It  is  well  settled  by  numerous  decisions 
in  this  state  that  the  registration  of  a  con- 
veyance executed  by  one  wlio  is  a  stranger 
to  the  title  as  it  is  shown  by  the  records— 
that  is,  by  a  grantor  who  does  not  appear 
in  the  chain  of  recorded  conveyances  or 
other  title  records  as  one  who  has  acquired 
an  interest  in  the  land  in  question — is  not 
constructive  notice  to  a  subsequent  pur- 
chaser in  the  regular  chain  of  title.  Fenno 
v.  Sayre,  3  Ala.  458;  Gimon  v.  Davis,  36 
Ala.  589;  Scotch  Lumber  Co.  v.  Sage,  13i 
Ala.  598,  32  So.  607,  90  Am.  St.  Hep.  9^2; 
Tennessee  Coal,  Iron  k  R.  Co.  ▼.  Gardner, 
131  Ala.  599,  32  So.  622. 

It  is,  however,  also  settled  that  one  who 
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purchases  from  a  stranger  to  the'  record 
title  is  charged  with  constructive  notiee  pf 
ail  registered  coBveyanees  exeevted  by  his 
grantor  to  other  perMma,  which  {mrport 
to  aflTect  the  title;  and  further,  that  th^ 
grantee's  knowledge  .i^  such  touf^ywaoB^ 
M  sufficient  to  suggest  title  or  claim  of 
title  in  the  grantor,  and  hence  to  demand 
a  reasonable  inquiry  with  respect  thereto. 

This  doctrine  has  been  applied  where  a 
purchaser  under  an  imregistered  deed  alt- 
er wards  procured  his  grantor  to  execute 
a  now  deed  to  a  trustee  in  trust  for  his 
wife,  which  was  registered,  and  the  title 
of  the  plaintiff,  claiming  under  an  execntion 
sale  against  the  husband,  was  held,  superior 
to  thp  title  of  (me  who  subsequently .  pur- 
chased by  a  deed  from  the  trustee  in  which 
the  wife  and  husband  joined  as  joint  gran> 
tors.  Gimon  v.  Davis,  3C  Ala.  589.  It  was 
stated  in  that  case  that  if  the  defendant  had 
not  held  under  the  husband^  and  if  the 
husband  had  been  entirely  outeide  of  the 
plaintiff's  chain  of  title>  the  result  would 
have  been  different. 

The  rule  of  Gimon  v.  Davie  was  reaf^ 
firmed  and  applied  in  a  later  case  where 
the  same  constructive  notice  wae  imputed 
to  a  remote  grantee  in  the  regular  chain 
of  record  title — an  apparent  stranger  to 
the  title,  though  in  fact  the  owner*  having 
joined  in  one  of  the  antecedent  eonreyancee 
with  the  apparent  record-  owner.  Creel  v. 
Keith,  148  Ala.  283,  41  So.  780. 

In  Scotch  Lumber  Co.  v.  Sage,  132  Ala, 
.598,  606,  90  Am.  St.  Rep.  932,  32  So.  607, 
the  application  of  the  doctrine  was  denied, 
on  the  ground  that  the  claimant  under  the 
record  title  was  not  in  privity  with  the  un- 
registered owner,  who  waa  not  a  grantor 
in  his  chain  of  title,  and  that  he  was  not 
claiming  under  the  latter. 

The  question  to  be  determined  mi  the 
present  case  is  whether  the  fact  that  firiU' 
nao — who  purchased  from  Eliza  Kiernan 
an  apparently  perfect  record  title,  and  si- 
multaneously purchased  also  from  Francis 
Kiernan  by  a  quitclaim  deed — took  sep- 
crate  deeds,  delivered  at  the  same  Instant 
of  time,  differentiates  this  case  in  principle 


from  Gimon  v.  Davis  and  Creel  v.  Keith, 
where  the  stranger  to  the  record  title 
joined  in  the  same  deed  with  the  apparent 
owner. 

Appellant  insists  that  it  is  thereby  dif- 
ferentiated,  and  that  the  rule  of  those  cases 
does  not  apply,  because  firannan's  purchase 
from  f'rancis  Kiernan  was  merely  collat- 
eral and  incidental  to  the  real  purchase 
from  Elijsa,  and  was  but  a  preeautionary 
afterthought;  that  Francis  was  not  sup- 
posed to  have  any  title  to  release  or  convey ; 
that  he  is  not  in  Brannaa's> chain  of  title; 
and  that,  on  the  face  of  the  transaction, 
it  is  clear  that  Brannan  never  claimed  ti- 
tle nor  held  under  Francis,  but  •  entirely 
under  Eliza,  who  alone  appeared  to  have 
anv  title. 

It  is  obviously  not  necessary  that  the 
stranger  grantor  should  be  one  of  an  ua^ 
broken  series  of  grantors  and  grantees,  for 
this  would  deny  tlie  rule  in  all  cases  to 
which  it  could  apply ;  and  it  is  also  obvious, 
we  think,  that  one  who  contemporaneously 
procure:!  whatever  number  of  conveyances, 
from  whatever  number  of  grantors,  and 
takes  possession  of  the  land  conveyed,  is, 
in  law,  ^'claiming  and  holding"  under  each 
and  all  of  them — howe^'er  he  may  differ 
in  his  estimation  of  the  value  and  effect 
of  his  several  deeds. 

The  use  of  the  terms  <ifti  this  connection 
imports  no  more  than  the  privity  of  estate 
that  technically  results  from  the  relation 
of  grantor  and  grantee  in  A  deed  of  con- 
veyance, priot  to  or  rontemporaneousl^ 
icitk  the  acquisition  of  the  title  of  the  rec- 
ord owner,  and  this  seenu  to  be  the  essen- 
tial basis  for  our  decisions  in  Uie  cases  re- 
ferred to. 

Appellant's  case,  as  presented  by  the 
record,  is  a  hard  one;  but  we  are  unable 
to  distinguish  it  in  principle  from  the  Gim- 
on and  Creel  Cases,  supra,  and  by  those 
cases  our  decision  must  be  controlled. 

It  results  that  the  decree  must  be  ed- 
finned. 

I>owdell,  Ch.  J.,  and  McClellan  and 
Sayre,  JJ.,  concur. 


Annotation — ^Taking  deed  from  stranger  to  record  title  as  constnictira 

notice  of  instruments  of  record  to  or  by  him. 


For  conveyance  recorded  before  gran- 
tor obtained  title  as  notiee,  see  annota- 
tion following  Richardson  v.  Atlantic 
Coast  Lumber  Corp.  post,  792. 

It  will  be  observed  that  it  is  the  ifie- 
trine  of  Brankan  v.  Massuall,  ante, 
786,  that  the  purchaser  from  a  stranger 
to  the  record  title,  prior  to  or  contem- 
poraneously with  his  acquisition  of  the 
L.R..A.1918C. 


record  title,  takes  constructive  notice  of 
prior  instruments  of  record  made  by 
such  stranger. 

This  doctrine  is  supported  by  the 
cases  of  Gimon  v.  Davis  (1860)  36  Ala.' 
589,  and  Oeel  v.  Keith  (X906)  148  Ala. 
233,  41  So.  780,  which  are  sufficiently, 
referred  to  in  the  opinion  in  Braitnak 
V.  Marshall. 
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ANNO.— RECORD— DEED  FROM  STRANGER  TO  RECORD  TITLE. 


In  Tarbell  v.  West  (1881)  86  N.  Y. 
280,  it  was  held  that  the  registry  of  a 
mortgage  of  his  interest  in  a  firm  by 
one  partner,  where  the  title  to  the  firm's 
real  estate  is  in  the  other  partner,  is 
no  notice  to  a  purchaser  of  the  legal 
title,  the  court  stating  that  it  would  have 
been  notice  to  a  purchaser  from  the 
mortgagor  of  his  interest. 

But  under  a  West  Virginia  statute  the 
rule  was  held  otherwise.  There  the 
holder  of  an  equitable  title  executed  a 
trust  deed  of  the  land  to  secure  a  debt 
to  B,  which  was  recorded;  thereafter  he 
contracted  to  sell  the  land  to  C,  and 
later  procured  a  deed  from  the  owner 
of  the  legal  title  to  C.  It  was  held  that 
the  title  of  C  was  superior  to  the  trust 
deed,  as  such  title  was  not  derived  from 
the  person  who  made  the  trust  deed  with- 
in the  meaning  of  the  statute  providing 
that  ''a  purchaser  shall  not,  under  this 
chapter,  or  chapter  75,  be  affected  by 
the  record  of  a  deed  or  contract  made 
by  a  person  under  whom  his  title  is  not 
derived,  nor  by  the  record  of  deed  or 
contract  made  by  any  person  before  the 
date  of  a  deed  or  contract  made  to  or 
with  such  person,  which  is  duly  admitted 
to  record,  and  from  \^hich  the  title  of 
such  person  is  derived."  Hoult  v.  Dona- 
hue (1883)  21  W.  Va.  294.  Followed 
in  Sands  v.  Beardsley  (1889)  32  W.  Va. 
694,  9  S.  E.  925. 

It  will  be  observed  that  in  Simonson 
v.  Wenzel,  ante,  780,  it  is  held  that  one 
buying  an  equitable  title  not  of  record 
from  one  in  possession  has  constructive 
notice  of  recorded  conveyances  of  such 
title  by  his  grantor. 

In  Eversole  v.  Virginia  Iron,  Coal,  & 
Coke  Co.  (1906)  122  Ky.  649,  92  S.  W. 
593,  one  taking  a  deed  from  a  stranger 
to  the  legal  title  who  had  the  equitable 
title,  and  was  in  possession,  was  held 
to  take  with  constructive  notice  of  an 
earlier  recorded  deed  by  such  stranger. 


So,  in  Digman  v.  McCollum  (1871) 
47  Mo.  372,  where  A  made  title  bond* 
to  B  who  assigned  it  to  C  who,  bemg  m 
posBession,  assigned  it  to  D  who  paid 
A  the  price  and  took  deed  from  him,  it 
wma  held  that  D  had  constructive  notice 
of  a  recorded  trust  deed  made  by  C  be- 
fore he  assigned  the  title  bond  to  D,. 
although  C  had  no  title  of  record.  In 
this  case  the  purchaser  at  a  sale  by  the 
trustee  in  the  trust  deed  brought  into 
court  and  tendered  the  amount  D  paid 
A. 

In  Martin  v.  Brown  (1860)  4  Miim. 
284,  Gil.  201,  A  conveyed  to  B  by  a  deed 
which  was  never  recorded;  B  conveyed 
to  C,  the  deed  being  recorded,  and  C, 
after  being  in  possession  twenty-two 
months  under  his  deed,  got  a  quitclaim 
from  A  and  put  it  on  record,  and  five 
months  later  conveyed  to  his  brother  D 
who  had  lived  with  him  on  the  land 
since  he  received  his  first  deed.  It  wa& 
held  that  D  was  chargeable  with  notice 
of  the  first  deed  to  C  and  of  the  unre- 
corded deed  from  A  to  B,  and  conse- 
quently with  notice  of  a  recorded  mort- 
gage made  by  B  when  B  took  title. 
The  court  considered  that  the  fact  of 
C's  possession  for  twenty- two  months 
before  he  took  the  quitclaim  deed,  to- 
gether with  the  character  of  that  deed, 
were  sufficient  to  have  put  D  upon  an 
inquiry  which  would  have  disclosed  the 
facts. 

Where  the  recording  statute  requires 
a  numerical  index,  a  recorded  mortgage 
out  of  the  chain  of  title  is  constructive 
notice.  Fullerton  Lumber  Co.  v.  Tinker 
(1908)  22  S.  D.  427,  118  N.  W.  7(H), 
18  Ann.  Cas.  11.  In  that  case  a  mort- 
gage had  been  made  by  one  in  posses- 
sion imder  a  contract  of  purchase,  who 
afterwards  sold  to  another  who  took  the 
title  from  the  owner  of  the  legal  title. 
His  remote  grantee  was  held  to  take 
subject  to  the  mortgage.  B.  B.  B. 


SOUTH    CAROLINA    SUPREME 
COURT. 

THOMAS  MONROE  RICHARDSON,  Respt., 

V. 

ATLANTIC  COAST  LUMBER  CORPORA- 
TION, Appt. 

(93  S.  C.  254,  75  S.  E.  371.) 

Estoppel  —  after-acquired  title  —  rights 
of  fltran^er  to  deed. 

1.  One  who  conveys  real  estate  and  sub- 
sequently reacquires  the  title  from  big 
grantee,  having  remained  in  poBsession  dur- 
ing the  interim,  is  not  estopped  to  deny  the 
J-.R.AJ918C. 


title  of  one  who  took  a  convevance  from- 
the  grantee  before  tlie  latter  acquired  the 
title,  althouffh  such  conveyance  was  on  rec- 
ord at  the  time  he  regained  his  title. 
For  other  oases ^  see  keeords  and  Recording 
LaicSf  11.  dy  in  Dig.  J —12  y.  8. 

Same  —  of  first  grantee. 

2.  One  who  takes  a  deed  cover in<r  prop- 
erty not  owned  by  the  grantor  is  estopj>ed, 
because  of  his  failure  to  ascertain  the  state 

Note.  —  For  conveyance  recorded  before 
grantor  obtained  title  as  notice,  see  anno- 
tation following  this  case,  post,  792:  and 
references  therein  to  annotations  on  col- 
lateral points. 
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of  his  grantor's  title,  to  set  up  title  a^inst 
its  owner,  who  subsequently  conveys  to  thfc 
grantor  and  then  takes  back  a  deed  from 
him.  remaining  in  possession  in  the  interim, 
without  notice  of  the  former  conveyance. 
For  other  cases,  see  Estoppel,  III,  i,  in  Dig. 
1-iiZ  A',  a. 

(July  22,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleas  Circuit  Court 
for  Marion  County  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for 
cutting  timber  on  a  certain  tract  of  land. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  M.  C.  Woods  for  appellant. 

Messrs.  Li.  M.  Gasqiic  and  A.  F.  Woodfl, 
for  respondent: 

A  purchaser  of  real  estate  is  not  charged 
with  constructive  notice  of  the  record  of 
a  deed  executed  and  recorded  before  the 
grantor  hUd  any  title  or  was  connecte<l 
with  the  title  in  any  way  by  possession  or 
otherwise. 

Wadsworthville  Poor  School  v.  Jennings, 
40  S.  C.  168,  42  Am.  8t.«Rep.  854,  18  S.  E. 
257,  891;  Lake  v.  Shumate,  20  S.  C.  23; 
Farmers  Loan  &  T.  Co.  v.  Maltby,  8  Paige, 
361;  Oliphant  v.  Burns,  146  N.  Y.  218,  40 
N.  E.  980;  Duchess  of  Kingston's  Case,  1 
Leach,  C.  L.  146,  1  East,  P.  C.  468,  2  Smith, 
Lead.  Cas.  8th  ed.  734;  Connecticut  v.  Brad- 
ish,  14  Mass.  296;  Doswell  v.  Buchanan,  S 
Leigh,  366,  23  Am.  Dec.  280;  Blake  v. 
Graham,  6  Ohio  St.  580,  67  Am.  Dec.  S62; 
Woods  V.  Farmere,  7  Watts,  382,  32  Am. 
Dec.  772;  Calder  v.  Chapman,  52  Pa.  369, 
91  Am.  Dec.  163;  M'Lanahan  v.  Reeside, 
9  Watts,  508,  36  Am.  Dec.  136;  Bingham 
V.  Kirkland,  34  N.  J.  Eq.  234;  Ford  v. 
Unity  Church  Soc.  23  L.R.A.  661,  and  note, 
120  Mo.  498,  41  Am.  St.  Rep.  711,  26  S.  W. 
394;  Wheeler  v.  Young,  76  Conn.  44,  65 
Atl.  670. 

Gary,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

This  appeal  raises  the  question  whether 
the  record  of  a  deed  conveying  certain  lands 
with  the  usual  covenants  of  warranty, 
which  includes  a  tract  of  which  the  grantor 
was  not  then  owner,  but  which  was  subse- 
quently conveyed  to  him  by  the  otviier,  and 
afterwards  reconveyed  to  the  owner  by 
him,  affords  such  constructive  notice  as 
will  prevent  the  owner  from  relying  upon 
the  plea  of  purchaser  for  valuable  consid- 
eration without  notice  against  the  grantee 
of  the  recorded  deed,  when  it  appears  that 
the  owner  was  in  the  actual  possession  of 
his  land,  under  a  previously  recorded  deed, 
at  the  time  it  was  wrongfully  conveyed. 

The  facts  are  thus  stated  in  the  brief  of 
L.R.A.1918C. 


the  appellant'e  attorney:  ''B.  Talley  Rich- 
ardson and  T.  Monroe  Richardson  are 
father  and  son,  and  reside  together  in 
Button's  Neck  township,  Marion  county. 
On  February  24,  1899,  B.  Talley  Richard- 
son conveyed  to  Tilghman  Lumber  Com- 
pany, with  general  warranty,  certain 
timber  and  easements  on  168  acres,  more  or 
less.  This  convevance  was  duiv  recorded.  Bv 
successive  conveyances,  also  all  duly  record- 
ed, the  timber  and  easements  conveyed  by 
Richardson  to  Tilghman  Lumber  Company 
became  the  property  of  Atlantic  Coast  Lum- 
ber Corporation.  It  subsequently  trans- 
pired that  Richardson  did  not  own  all  of 
the  land  within  the  boundaries,  on  which  he 
undertook  to  convey  the  timber  and  ease- 
ments,, but  that  the  boimdaries  in  his  grant 
included  about  15  acres  that  belonged  to 
his  son,  T.  Monroe  Richardson.  On  Octo- 
ber 22,  1904,  while  the  grant  to  Tilghman 
Lumber  Company  was  still  of  force,  T.  Mon- 
roe Richardson  conveyed  to  B.  Talley  Rich- 
ardson the  16  acres  in  question,  and  B. 
Taller  Richardson  became  the  owner  in 
fee  of  all  of  the  land  embraced  within  the 
boundaries  of  the  timber  deed.  B.  Talley 
Richardson  retained  title  to  the  15  acretj 
until  November  8,  1907,  a  little  over  three 
years,  when  he  conveyed  the  same  back  lo 
T.  Monroe  Richardson.  In  1908  the  Atlan- 
tic Coast  Lumber  Corporation,  claiming 
under  the  grant  to  Tilghman  Lumber  Com- 
pany, which  was  still  of  force,  entered  upon 
the  entire  tract  of  land  and  cut  the  timber 
therefrom,  including  the  15  acres  which 
originally  belonged  to  T.  Monroe  Richard- 
son, which  T.  Monroe  Richardson  had  con- 
veved  to  his  father,  B.  Tallev  Richardson, 
and  which  B.  Talley  Richardson  had  recon- 
veved  to  his  son,  T.  Monroe  Richardson. 
T.  Monroe  Richardson  then  sued  for  dam- 
ages for  the  timber  cut,  and  recovered  a 
verdict  for  $750  actual  damages  and  $150 
punitive  damages.  The  Atlantic  Coast 
Lumber  Corporation  in  due  time  appealed 
to  this  court,  and  the  cause  now  comes  to 
this  court  on  the  exceptions  set  forth  in 
the  record." 

To  which  should  be  added  the  statement 
that  the  respondent,  T.  M.  Richardson, 
went  into  possession  of  the  15  acres  of  land 
under  a  deed  from  J.  T.  and  Martha  Dim- 
ity, dated  the  3d  of  May,  1892,  which  was? 
recorded  on  the  21st  of  July,  1892,  and  he 
has  continued  in  actual  possession  thereof 
without  interruption,  except  by  the  al- 
leged trespass  of  the  defendant,  until  the 
commencement  of  this  action. 

In  the  language  of  the  appellant's  attor- 
ney, the  ruling  of  his  Honor,  the  presiding 
judge,  was  as  follows:  "Defendant  claimed 
at  the  trial  below,  and  still  claims  under 
this   state  of   facts,   that   when    B.   Talley 
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Kiefaardson  acquired  the  title  to  thu  land 
on  which  his  son's  timber  stood,  under  liis 
general  warranty,  the  title  to  the  timber 
which  stood  on  this  land  immediately  in- 
ured to  the  benefit  of  the  grantees  of  the 
Tilghman  Lumber  Company,  and  became 
vested  in  them.  His  Honor  ruled  and 
charged  that,  had  B.  Talley  Richardson 
continued  to  hold  title  to  the  land  which 
originally  belonged  to  his  son,  he  would 
be  estopped  from  denying  the  title  of 
Tilghman  Lumber  Company's  grantees,  but 
that  his  son  would  not  be  estopped  from 
denying  such  title,  unless  the  son  had  ac- 
tual notice  of  the  claim  of  the  grantee  of 
the  Tilghman  Lumber  Company;  and,  fur- 
ther, that  the  fact  that  tlie  deed  of  the 
Tilghman  Lumber  Company  and  its  grant- 
ees was  recorded  was  no  notice  with  which 
the  son  w^as  chargeable."  We  shall  discuss 
this  question  at  some  lei^h,  as  it  is,  per- 
haps, one  of  the  most  important  affecting 
the  title  to  real  estate. 

The  principle  is  settled  beyond  contro- 
versy in  this  state  that,  if  a  grantor  con- 
veys land  with  the  usual  covenants  of 
warranty,  to  which  at  that  time  ha  has 
no  title,  but  afterwards  acquires  a  title, 
he  is  estopped  from  claiming  that  he  did 
not  have  title  at  the  time  of  the  sale;  and 
the  after-acquired  title  inures  to  the  ben- 
efit of  his  grantee.  Reeder  v.  Craig,  3 
M'Cord.  L.  411;  Robertson  v.  Sharpton,  17 
S.  C.  592;  Gaffney  v.  Peeler,  21  K.  C.  ,>o. 
But  the  question  now  under  consideration 
has  not  heretofore  been  judicially  deter- 
mined in  thifi  state. 

The  principle  is  tlius  stated  in  Pom.  Eq. 
Jur.  vol.  2,  §  668:  "If  the  records  show  a 
good  title  vested  in  tlie  vendor  at  a  certain 
date,  and  nothing  done  by  him  alter  that 
time  to  impair  or  encumber  the  title,  it 
would  seem  that  the  policy  of  the  registry 
acts  is  thereby  accomplished;  the  purchaser 
is  protected;  he  is  not  bound  to  inquire 
further  back,  and  to  ascertain  whether 
the  vendor  has  done  acts  which  may  im- 
pair his  title,  prior  to  the  time  at  which  it 
was  vested  in  him  as  indicated  bv  the  rec- 

ft' 

ords.  This  view  is  supported  by  many  de- 
cisions— it  seems  by  the  weight  of  authority 
— which  hold  that  a  purchaser  need  not 
prosecute  a  search  for  deeds  or  mortgages 
made  by  his  own  vendor,  further  back  thjin 
the  time  at  which  the  title  is  shown  by 
the  records  to  have  been  vested  in  such 
vendor;  or  in  other  words,  a  purchaser  is 
not  bound  by  the  registry  of  deeds  or  mort- 
gages from  his  vendor  made  prior  to  that 
time.'* 

When  B.  T.  Richardson  reconveyed  the 
land  to  T.  M.  Richardson  on  the  8th  of 
November,  1907,  there  was  nothing  upon 
the  record  indicating  that  B.  T.  Richardson 
L.R.A.1918C. 


had  ever  acquired  any  other  title  than  that 
derived  from  T.  H.  Ridiajrdson  on  the  22d 
of  October,  1004. 

^^tion  214  of  Wade  on  Notice  is  as 
follows:  "The  purchaser  is  not  charged 
with  notice  from  the  record  of  conveyanceb 
from  his  grantor  prior  to  such  grantor's 
acquisition  of  title.  In  such  cases  the  gub- 
sequent  purchaser  would  not  be  ecstopped 
by  the  record  of  a  mortgage  from  his  gran- 
tor prior  to  the  date  of  his  grantor's  deed. 
To  hold  otherwise  would  be  to  impose  up- 
on the  purchaser  the  duty  of  examining 
the  records  indefinitely/*  And  in  §  216  the 
same  author  says:  '^Upon  both  principle 
and  authority,  it  seems  more  consonant 
with  the  spirit  of  the  recording  acts  to  ab- 
solve purchasers  from  the  duty  of  examin- 
ing the  records  for  conveyances  from  their 
grantors  prior  to  the  time  when  they  had 
a  title  to  convey." 

In  Wheeler  v.  Young,  76  Conn.  44,  55 
Atl.  670,  the  rule  is  thus  stated:  'To 
carry  this  doctrine  to  tlie  extent  of  giving 
priority  to  the  title  of  one  who,  from  his 
negligent  failure  to  examine  the  records, 
has  been  induced  to  purchase  land  of  a 
person  having  no  title,  over  that  of  one 
who,  without  negligence,  in  good  faith  and 
for  value,  and  without  knowledge  of  such 
prior  deed,  has  purchased  after  his  grant, 
or  has  acquired  title  from  one  having  botli 
the  legal  and  record  title,  is  opposed  to  the 
principles  of  equity  and  to  the  spirit  of 
our  registry  laws.  ...  The  doctrine 
of  estopped  is  one  which,  when  properly  ap- 
plied, Concludes  the  truth  in  order  to  pre- 
vent fraud  and  falsehood,  and  imposes 
silence  on  a  party  only  when,  in  conscience 
and  honesty,  he  should  not  be  allowed  to 
speak.'  Van  Rensselaer  v.  Kearney,  11 
How.  2»7,  326,  13  L.  ed.  703,  715.*- 

In  the  case  of  Doswell  v.  Buchanan,  ^ 
Leigh,  365,  23  Am.  Dec.  280,  the  court  u&e:^ 
this  language:  "The  enrolment  and  reg- 
istry acts  of  England  and  our  recording 
acts  are  expressly  declared  to  be  made  for 
the  benefit  of  subsequent  purchaser^,  to 
protect  them  from  secret  conveyam-o^. 
These  acts,  then,  ought  not  to  be  turm-d 
to  the  injury  of  those  for  whose  henttit 
they  were  made,  unless  it  be  in  obedience 
to  some  express  provision  contained  in 
tliem.  But  there  is  none  such.  Thev  de- 
clare  tliat  all  deeds,  etc.,  shall  be  void  as 
to  subsequent  purchasers  unless  duly  re- 
corded; but  thev  nowhere  declare  that 
such  recording  shall  charge  the  subsequent 
purchaser  with  notice  of  the  deed.  If  not 
recorded,  the  deed  is  void  as  to  him:  if  re- 
corded it  is  only  so  far  valid  that  it 
passes  to  the  bargainee  the  title  it  purports 
to  convey,  provided  the  bargainor  had  that 
title;  if  he  had  it  not^  the  deed  cannot  pass 
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it  though  recorded,  nor  will  the  putting 
it  on  record  affect  the  conscience  of  a  sub- 
sequent purchaser  of  the  legal  title,  nor, 
of  course,  charge  that  title  with  the  equity 
which  the  deed  raised  between  the  bargain- 
or and  the  bargainee.  The  laws  had  no 
8uch  intention,  nor  will  their  words  bear 
such  construction.  That  this  is  settled 
doctrine  in  England,  there  are  noany  cases 
to  ehow," — citing  numerous  cases. 

The  court,  in  the  case  of  Bingham  v. 
Kirkland,  34  N.  J.  £q.  229,  thus  discusses 
the  etTeet  that  would  follow  if  the  record  in 
Fuch  cases  should  be  construed  to  give 
constructive  notice:  "It  would  involve  a 
-carch  against  every  person  whom  the  title 
in  its  transmission  had  ever  touched,  not 
merely  for  the  period  during  which  such 
person  held  the  title,  but  for  a  period  ante- 
rior thereto,  during  which  any  encum- 
Itrance  might  have  been  nuide  and  still  exist. 
Suoh  a  construction  of  the  sc^ope  of  the  con- 
»>tructive  notice,  imputed  to  a  subsequent 
purchaser  by  our  recording  acts,  is  opposwl 
to  the  sentiment  of  the  bar  of  this  state  as  it 
has  existed  from  the  earliest  period  of  their 
enactment.  The  system  of  s<*arclnn<2j  prac- 
tised, so  far  as  I  know  or  have  been  informed, 
without  any  deviation,  has  been  to  trace 
the  line  of  record  title,  and  search  against 
fach  owner  during  the  period  that  he  held 
the  title.  The  titles  to  the  real  estate  in 
this  state  rest  upon  searches  made  in  con- 
formitv  to  this  view.  And  it  is  a  sensible 
view.  Xo  one  is  supposed  to  convey  or 
nuumber  property  which  he  does  not  own. 
Xon  dat  qui  non  habet." 

In  rJlake  v.  Graham,  6  Ohio  St.  581,  67 
Am.  Dec.  360,  the  rule  is  thus  stated :  "It 
is  well  settled  that  the  record  or  registry 
of  a  deed  is  constructive  notice  onlv  to  those 
who  claim  through  or  under  the  grantor  by 
whom  such  deed  was  executed.  ...  In 
the  last-named  case  (Bates  v.  Norcross,  14 
Pick.  224),  the  court  says:  *To  hold  the 
proprietors  of  land  to  take  notice  of  the 
records  of  deeds,  to  determine  whether  some 
stranger  has  without  right  made  convey- 
ances of  their  lands,  would  l)e  a  sfiost  dan- 
gerous doctrine,  and  cannot  be  sustained 
with  any  color  of  reason  or  authority.'  .  .  . 
These  rules  rest  upon  the  obvious  reason 
that  a  searcher  can  be  fairly  supposed  to  be 
made  acquainted  with  the  contents  of  such 
deeds  only  as,  in  the  process  of  tracing 
link  by  link  his  chain  of  title  on  the 
record,  necessarily  pass  under  his  inspec- 
tion." 

Judge  Hare,  in  a  note  to  the  Duchess  of 
Kingston's  Case,  2  Smith,  Lead.  Cas.  8th 
ed.  §  734,  says:  "It  necessarily  tends  to 
give  a  vendee  who  has  been  careless  enough 
to  buy  what  the  vendor  has  not  to  sell, 
a  preference  over  subsequent  purchasers 
L.R.A.ini8C. 


who  have  expended  their  money  in  good 
faith,  and  without  being  guilty  of  negli- 
gence." He  was  therefore  opposed  to  a  doc- 
trine that  waa  so  unjust. 

In  the  case  of  Ford  v.  Unity  Church  8oc. 
120  Mo.  498,  23  L.RA.  561,  41  Am.  St.  Rep. 
711,  25  S.  W,  304,  to  which  there  is  a  valu- 
able and  exhaustive  note,  the  court  quotes 
with  approval  the  following  kunguage  from 
Mr.  Rawle's  excellent  work  on  Cov«iants 
lor  Title,  as  follows:  "This  rule,  when  ap- 
plied to  the  case  of  a  bona  fide  purchaser 
for  value  without  notice,  'cannot  har- 
monize with  the  spirit  of  the  registry  acts 
in  force  in  this  country,  and  leads  to  the 
position,  which  certainly  cannot  be  consid- 
ered as  tenable,  that  a  purchaser  must 
search  the  registry  of  deeds  not  only  from 
the  time  when  his  grantor  acquired  title, 
but  also  for  a  series  of  years  before  that 
time,  in  order  to  discover  whether  he  had 
previously  made  any  conveyance  (though 
without  title)  to  any  other  person;  for,  if 
he  had,  that  person  will,  according  to  this 
doctrine,  hold  the  estate  as  against  this 
purchaser;  and,  if  the  property  has  passed 
through  several  hands,  a  similar  search 
mui^  be  made'  as  to  each,"  After  making 
this  quotation,  the  court  uses  this  language: 
"He  says  nothing  is  more  simple  than 
what  is  termed  'the  line  of  title.'  It  is  that 
the  first  purchaser  should  search  the  reg- 
istry for  the  deed  to  his  vendor,  aud  trace 
the  title  thence  back  to  its  source.  If  he 
finds  no  title  in  him,  as  would  have  been  the 
ca.se  here,  then  it  is  his  fault  if  he  takes 
the  deed.  Now,  as  to  the  second  purchaser, 
one  who  buys  after  the  vendor  acquires  a 
title.  He  searches  till  he  finds  the  deed  to 
Kis  vendor,  and  traces  the  title  back  to 
its  source.  He  finds  it  regular,  and  that 
since  his  vendor  acquired  the  title  he  has 
not  conveyed  to  anyone  else.  He  is  not 
expected  to  look  for  conveyances  from  his 
vendor  prior  to  the  time  the  vendor  ac- 
quired the  title.  *Yet,  as  Mr.  Rawle  says, 
'according  to  the  practical  effect  of  the  doc- 
trine now  being  considered,  and  apart  from 
counter  equities,  the  purchaser,  having  thus 
brought  himself  within  all  the  provisions 
of  the  registry  laws,  is  not  protected  at  all, 
if  his  vendor  had,  before  he  acquired  title. 
conveyed  to  another,  with  covenants,  a  title 
which  was  without  existence  or  value." 

The  court  announced  the  rule  just  stated, 
although  the  following  statute  was  thett 
of  force:  "If  any  person  shall  convey  any 
real  estate  by  conveyance  purporting  to 
convey  the  same  in  fee  simple  absolute,  and 
shall  not,  at  the  time  of  such  conveyance, 
have  the  legal  estate  in  such  real  estate^ 
but  shall  afterward  acquire  the  same,  the 
legal  estate  subsequently  acquired  shall  im- 
mediately pass  to  the  grantee,  and  sttch  con- 
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veyanee  shall  be  Talid,  as  if  such  legal  estate 
had  been  in  the  grantor  at  the  time  of  the 
conveyance." 

The  reasons  which  gave  rise  to  the  rule  in 
such  cases  are  (1)  that  the  grantee  is  es- 
topped by  his  conduct  from  relying  upon  the 
record  as  constructive  notice  to  a  subse- 
quent purchaser  for  value,  without  notice, 
because  he  is  guilty  of  an  act  of  wrong  by 
failing  to  exercise  due  diligence  to  ascertain 
whether  his  grantor  has  a  good  title,  and 
thus  by  his  negligence  participates  in  cast- 
ing a  cloud  upon  the  title  of  the  owner ;  ( 2 ) 
a  contrary  doctrine  would  not  only  entail 
much  inconvenience  in  searching  the  rec- 
ords, but  would  render  titles  to  land,  to 
a  great  extent,  uncertain;  such  a  result  be- 
ing against  the  spirit  of  the  recording  acts 
as  well  as  against  public  policy. 


The  rule  is  espeeialiy  applicable  in  the 
present  case,  for  the  reason  that  both  the 
grantor  and  grantee  had  at  least  constnic- 
i  tive  notice  of  T.  M.  Richardson's  title, 
I  not  only  from  the  fact  that  he  was  in  pos- 
session, but  from  his  recorded  deed.  The 
exceptions  raising  this  question  are  over- 
ruled. 

All  other  questions  presented  by  the  ex- 
ceptions are  either  dependent  upon  the  con- 
clusions hereinbefore  announced,  or  the 
appellant  has  failed  to  show  that  there  was 
prejudicial  error. 

Judgment  affirmed. 

Woods,  J.,  disqualified. 

Petition  for  rehearing  denied  December 
2,  1912. 


Annotation — Conveyance  recorded  before  grantor  obtained  title  as  notice. 


This  note  is  supplemental  to  the  note 
to  Ford  V.  Unity  Church  See.  23  L.R.A. 
561. 

For  taking  deed  from  stranger  to  re- 
cord title  as  constructive  notice  of  in- 
struments of  record  to  or  by  him,  see 
annotation  following  Brannan  v.  Mar- 
shall, ante,  787. 

For  rights  of  assignee  of  mortgage 
as  against  subsequent  bona  fide  pur- 
chasers or  encumbrancers  relying  on  ap- 
parent discharge  of  the  mortgage  by  the 
mortgagee,  see  the  notes  to  Central  Trust 
Co.  V.  Stepanek,  15  L,R.A.(N.S.)  1025, 
and  Northrup  v,  Reese,  L.R.A.1915F, 
554. 

It  will  be  observed  that  in  Richardson 
V.  Atlantic  Coast  Lumber  Corp.  ante, 
788,  where  a  father  having  165  acres 
sold  the  timber  on  83  acres  to  a  lumber 
-company  with  warranty,  his  son  at  that 
time  owning  15  acres,  which  he  later 
conveyed  to  his  father,  who  afterwards 
reconveyed  them  to  the  son,  it  was  held 
that  the  record  of  the  deed  to  the  lum- 
ber company  was  not  constructive  notice 
to  the  son. 

Under  the  general  spirit  of  the  re- 
cording laws,  a  conveyance  recorded  be- 
fore the  grantor  obtained  title  is  not  con- 
structive notice.  Wheeler  v.  Young 
(1903)  76  Conn.  44,  55  Atl.  670;  Breen 
v.  Morehead  (1911)  104  Tex.  254,  136  S. 
W.  1047,  Ann.  Cas.  1914A,  1285. 

The  rule,  however,  requires  a  search 
back  to  the  date  of  the  deed  to  a  per- 
son; it  is  not  satisfied  by  searching  back 
to  the  time  of  the  record  of  such  deed. 
Higgins  V.  Dennis  (1898)  104  Iowa,  605, 
74  N.  W.  9. 

In  Anderson  v.  Fanner  (1916)  —  Tex. 
L.R.A.V.)180. 


Civ.  App.  — ,  189  S.  W.  508,  the  court 
said:  ^'It  is  the  settled  law  that  a  pur- 
chaser of  land  is  not  required  to  examine 
the  records  for  previous  conveyances  exe- 
cuted by  his  grantor  prior  to  the  time 
the  title  held  by  such  grantor  originated; 
nor  is  he  charged  with  notice  by  the  rec- 
ord of  such  prior  deed  or  mortgage  given 
by  such  grantor  previous  to  the  origin 
of  the  title." 

In  Gallagher  v.  Stern  (1915)  250  Pa. 
292,  95  Atl.  518,  where  the  owner  of  one 
half  of  certain  property  mortgaged  the 
whole  and  later  acquired  the  other  half. 
judgments  entered  against  him  after  he 
became  owner  of  the  whole  were  beM 
superior  to  the  mortgage  as  to  the  half 
acquired  since  the  mortgage,  the  court 
following  Calder  v.  Chapman  (1866)  52 
Pa.  359,  91  Am.  Dec.  163,  referred  to 
in  the  earlier  note,  page  567. 

In  Breen  v.  Morebead  (Tex.)  supra, 
the  court  considered  the  question  as  if 
the  deed  given  before  title  was  obtained 
had  worked  an  estoppel  as  against  the 
grantor,  but  such  deed  was  merely  of 
right,  title,  and  interest  with  a  cove- 
nant against  future  claim. 

In  Wheeler  v.  Young  (1903)  76  Conn. 
44,  55  Atl.  670,  it  was  held  that  a  mort- 
gagee in  good  faith  and  his  assignee 
were  not  chargeable  with  notice  of  a  re- 
corded warranty  deed  made  by  the  mort- 
gagor before  he  took  title.  The  court 
points  out  that  the  contrary  doctrine 
would  give  priority  to  one  who  purchased 
in  negligent  failure  to  examine  the  rec- 
ords over  an  honest  purchaser  who  had 
examined  them,  and  that  it  would  be 
opposed  to  the  principles  of  equity  and 
to  the  spirit  of  the  registry  laws,  and 
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quotes  as  foUows:     '^^o  allow  a  title 
to  pass  by  eonveyanee  executed  and  re- 
corded before  it  is  acquired  may  there- 
fore be  a  surprise  on  subsequent  pur- 
chasers against  which  it  is  not  in  their 
power  to  guardy  and  is  contrary  to  the 
equity  which  is  the  chief  aim  of  the  doc- 
trine of  estoppel  as  molded  by  the  liber- 
ality of  modern  times.'    2  Smith,  Lead. 
Cas.  7th  Am.  ed.  page  701,  s.  p.  634." 
In  this  connection  it  may  be  noted 
that   it   was   said    in    Chew    v.    Barnet 
(1824)  11  Serg.  &  R.   (Pa.)   389,  that 
a  eonveyanee  with  warranty  by  one  hav- 
ing only  the  equitable  title  is  a  mere 
contract  to  convey. 
The    opposing     doctrine,     of     which 
'  Tefft  V.   Munson    (1874)    57  N.   Y.   97 
(referred  to  in  the  earlier  note),  is  a 
conspicuous  example,  was  maintained  in 
Aver  V.  Philadelphia  &  B.  Face  Brick 
Co.  (1893)  159  Mam.  84,  34  N.  E.  177, 
where  a  mortgagor  in  a  second  mortgage 
covenanted  against  all  claims,  etc.,  ex- 
cept the  first  mortgage,  a  right  of  drain- 
age,  and    an    easement,    and    the   first 
mortgage  was  afterwards  foreclosed  and 
^he  land  reconveyed  to  the  mortgagor.  It 
was  held  that  a  subsequent  grantee  from 
him  took  subject  to  the  second  mortgage, 
although  he  had  no  notice  of  it  and  the 
mortgagor  had  been  discharged  in  bank- 
ruptcy before  he  repurchased  the  land. 
It  mav  be  noted  that  in  Oliphant  v. 
Burns  (1895)  146  N.  Y.  218,  40  N.  E. 
(^SO,  after  land  had  been  granted  under 
a  condition  subsequent  with  a  covenant 
to  reconvey  in  a  certain  case,  an  agree- 
ment by   the  grantor  as  to  such  land, 
which  was  not  a  conveyance  or  mort- 
gage, was  held  not  to  be  constructive 
notice  to  one  who  took  a  mortgage  from 
such    grantor    after    the    premises    so 
granted  under  condition  had  been  recon* 
veyed  by  the  grantee  in  such  grant  to 
the   grantor,    the    court    distinguishing 
Tefft  V.  Jfunson  (N.  Y.)  supra,  on  the 
ground  that  there  was  here  no  estoppel. 
The  agreement   was  one   with   a  prior 
mortgagee   of   the   aforesaid   land    and 
other  property,   who  had  released  the 
aforesaid    land,    and    was    to    the    ef- 
fect    that     all     the     mortgaged     land 
except    the    i>art    that    might    be    re- 
tained by  the  grantee  in  the  grant  under 
condition  should  be  sold  by  the  mort- 
gagor and  a  certain  portion  of  the  pro- 
ceeds should  be  paid  to  the  mortgagee. 
In  Donovan  v.  Twist  (1903)  85  App. 
Div.  130,  83  N.  Y.  Supp.  76,  it  was  held 
that   a   purchaser   from   an    heir   took 
title  free  from  a  mortgage  by  the  ances- 
tor, made  and  recorded  thiige  days  be- 
L.R,A.igi8C. 


fore  such  ancestor  took  titles  which  had 
no  covenant  of  seisin  or  warranty.  The 
same  rule  was  laid  down  on  appeal  aft- 
er a  later  trial  in  (1905)  105  App.  Div. 
171,  98  N.  Y.  Supp.  990,  where,  how- 
ever, a  judgment  against  the  mortgagee 
was  reversed  on  another  ground. 

But  a  recorded  mortgage  without 
covenants  of  title,  made  by  a  vendee  in 
possession  under  an  unrecorded  contract 
of  purchase,  was  held,  as  to  the  amount 
paid  on  the  contract,  superior  to  a 
mortgage  given  by  such  vendee  after 
he  took  title,  but  inferior  to  such  later 
mortgage  as  to  the  balance  over  such 
amount  so  paid.  Gray  v.  Delpho  (1916) 
97  Misc.  37, 162  N.  Y.'Supp.  194. 

There  are  a  number  of  cases  holding 
that  recorded  instruments  made  by  one 
who  has  entered  lands  under  state  or 
United  States  laws  are  notice  to  those 
who  claim  under  him  after  he  obtains 
the  legal  title. 

So,  where  A  entered  under  the  United 
States  Homestead  Laws,  and  made  a 
deed  of  trust  to  secure  a  note  to  B,  and 
commuted  his  homestead  entry  into  a 
cash  entry,  and  after  getting  final  re- 
ceipt made  another  deed  oi  trust  to  se- 
cure a  debt  to  D,  and  later  got  a  patent, 
it  was  held  that  D  took  with  construc- 
tive notice  of  the  first  trust  deed. 
Dickerson  v.  Bridges  (1898)  147  Mo. 
235,  48  S.  W.  825. 

In  Osceola  Land  Co.  v.  Chicago  Mill 
&  Lumber  Co.  (1907)  84  Ark.  1,  103  S. 
W.  609,  the  court  expressed  the  opinion 
that  a  purchaser  of  a  state's  certificate 
of  entry  from  the  widow  and  heirs  of  the 
enterer  must  take  notice  of  the  record 
of  a  warranty  deed  given  by  the  enterer 
before  the  issuance  of  the  certificate  to 
him. 

In  Bemardy  v.  Colonial  &  U.  S.  Mortg. 
Co.  (1904)  17  S.  D.  637,  106  Am.  St. 
Rep.  791,  98  N.  W.  166,  A,  having  made 
a  timber  culture  entry  on  United  States 
land,  conveyed  it  to  B  by  deed  purport- 
ing to  grant  it  in  fee  simple,  dated 
1890  and  recorded  in  1891,  and  in  1893, 
after  making  final  proof,  he  mortgaged 
it  to  C.  In  1895  A  received  a  United 
States  patent  for  the  land.  It  was  held 
that  B's  title  was  superior  to  on'e  claim- 
ing under  a  foreclosure  of  the  mortgage, 
the  statute  providing  that,  **where  a 
person  purports  by  proper  instrument  to 
grant  real  property  in  fee  simple,  and 
subsequently  acquires  any  title  or  claim 
of  title  thereto,  the  same  passes  by  op- 
eration of  law  to  the  grantee  or  his  suc- 
cessors." The  court  quoted  also  from 
the  recording  statute,  that  "the  record- 


7D4      4KN0.— CONVEYANCE  RECORDED  BEFORE  GRANTOR  OBTAINED  TITLE. 


ing  and  deposit  of  an  instrument  .  ..  . 
are  constructive  notice  of  the  execution 
of  such  instrument  to  all  purchasers  and 
encumbrances  [encumbrancers]  subse- 
quent to  the  recording/'  and  stated:  "It 
will  be  further  observed  that  no  excep- 
tion is  made  in  the  Code  of  convev- 
ances  made  prior  to  the  acquiring  of 
the  legal  title  when  such  conveyances 
are  duly  recorded,"  and  considered  that 
one  claiming  under  a  grantor  has  con- 
structive notice  of  conveyances  made  by 
him  before  he  acquired  the  legal  title. 
The  court  stated  further  that  the  view 
that  it  had  taken  of  the  registration 
laws  was  strengthened  by  the  statute 
requiring  "a  numerical  index  to  be  kept 
of  both  city  and  farm  property." 

Bemardy  v.  Colonial  &  U.  S.  Mortg. 
Co.  (S.  D.)  supra^  was  followed  in 
Tilton  V.  Flormann  (i908)  22  S.  D.  324, 
117  N.  W.  377,  holding  that  one  claim- 
ing under  a  grantor  who  had  a  United 
States  patent  for  the  land  took  with 
constructive  notice  of  a  recorded  deed 
with  covenants  made  by  his  grantor  be- 
fore he  received  the  patent. 

In  Adam  v.  McClintock  (1911)  21  N. 
D.  483,  131  N.  W.  394,  it  was  held  that 
the  recording  of  a  mortgage  given  by 
an  unmarried  woman  containing  cove- 
nants of  title,  etc.,  in  the  office  of  the 
register  of  deeds  of  the  county,  prior 
to  final  proof  on  the  land,  is  construc- 
tive notice  to  the  same  effect  as  though 
the  mortgage  had  been  executed  and  re- 
corded after  the  recording  of  the  patent, 
and  therefore  is  such  notice  to  her  hus- 
band, whom  she  married  before  com- 
pleting her  five  years'  residence  under 
the  Homestead  Law,  the  statute  provid- 
ing that  "title  acquired  by  the  mortgagor 
subsequent  to  the  execution  of  the 
mortgage  inures  to  the  mortgagee  as 
security  for  the  debt  in  like  manner  as 
if  acquired  before  the  execution." 

The  recorded  conveyance  by  a  home- 
steader after  making  final  proof,  but 
before  receiving  his  patent,  is  in  the 
chain  of  title,  and  therefore  constructive 
notice.  Peterson  v.  Sloss  (1905)  39 
Wash.  207,  81  Pac.  744. 

In  Balch  v.  Arnold  (1899)  9  Wyo.  17, 
59  Pac.  434,  it  was  held  that  a  mortgagee 
whose  mortgage  was  made  by  one  who 
took  title  from  the  United  States  has 
constructive  notice  of  a  recorded  mort- 
gage made  by  the  same  mortgagor  before 
he  took  such  title,  when  the  statute  re- 
quires the  register  of  deeds  to  enter  an 
abstract  of  such  instruments  under  the 

survey  subdivisions. 

1.  V-.  v':msc 


Pvreliase  ■toaey  morts«C«** 

A  purchase  money  mortgage  is  saper^ 
ior  to  a  mortgage  by  the  mortga- 
gor made  and  recorded  before  be 
took  title  (Hinton  v.  Hickg  (1911) 
156  N.  0.  24,  71  S.  E.  1086),  or 
recorded  before  he  took  title  (Daly  v. 
Xew  York  &  G.  L.  R.  Co.  (1897)  55 
N.  J.  Eq.  595,  38  Atl.  202,  affirmed  in 
(1898)  57  N.  J.  Eq.  347,  45  Atl.  1092). 

So,  where  the  mortgage  to  the  third 
party,  though  dated  after  the  other 
papers,  was  recorded  with  the  deed  and 
before  the  mortgage  to  the  vendor. 
Protection  Bldg.  &  L.  Asso.  v.  Knowles 
(1896)  54  N.  J.  Eq.  529,  34  Atl.  1083, 
affirmed  in  (1896)  55  N.  J.  Eq.  822,  41 
Atl.  115. 

A  grantor  taking  back  a  purchase 
money  mortgage  need  not  examine  the 
records  for  encumbrances  by  the  mort- 
gagor. Elv  V.  Pingry  (1896)  56  Kan. 
17,  42  Pac.  330;  Continental  Invest.  & 
Loan  Soc.  v.  Wood  (1897)  168  Dl.  421. 
48  N.  E.  221,  where  the  grantee  made 
a  mortgage  to  a  third  party  dated  later 
than,  but  delivered  before,  the  deed  to 
her  and  the  mortgage  to  her  grantor, 
the  third  party  knowing  of  the  last- 
mentioned  deed  and  mortgage. 

In  Schoch  v.  Birdsall  (1892)  48  Minn. 
441,  51  N.  W.  382,  it  was  held  that  a 
vendor's  purchase  money  mortgage  was 
superior  to  a  mortgage  of  earlier  date 
and  record,  made  by  the  vendee  to  a 
third  party,  of  which  the  vendor  had  no 
knowledge,  although  the  third  party 
supplied  the  vendee  with  money  to  make 
the  cash  payment  to  the  vendor. 

Where,  sifter  a  remainderman  had 
mort|j;aged  the  property  as  if  he  held 
the  entire  estate,  the  life  tenant  quit- 
claimed to  the  remainderman,  who  gave 
a  trust  deed  to  secure  the  purchase 
money,  such  trust  deed  is  superior  to 
the  earlier  mortgage,  though  that  was 
of  record  before  the  quitclaim  was  given. 
Wendler  v.  Lambeth  (1901)  163  Mo. 
428,  63  S.  W.  684. 

Mlsoellaaeaus. 

It  may  be  noted  that,  tinder  the 
Tennessee  statute  whereby  a  deed  regis- 
tered with  a  defective  certificate  of  ac- 
knowledgment or  probate  becomes  notice 
only  after  it  has  been  registered  for 
twenty  years,  A  conveyed  to  B  by  deed 
dated  and  recorded  in  1851,  B  recon- 
veyed  to  A  bv  deed  dated  1851,  recorded 
1856,  and  B  conveyed  to  C  by  deed  con- 
taining a  general  warranty  of  title 
dated  and  recorded  in  1859,  all  three 
deeds  having  defective  certificates.  It 
was    held   that    a   purchaser   from   B's 
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devisee  in  1901  mast  take  notice  of  C's 
deed.  Hitt  v.  Caney  Fork  Gulf  Coal 
Co.  (1910)  124  TeiUL  334, 139  S.  W.  693. 
The  existing  record  of  a  mortgage 
xaade  by  a  stranger  is  not  notice  to  the 


owner  of  the  land  who  later  mortgages 
it  to  such  stranger.  Turman  v.  Sanford 
(1901)  69  Ark.  95,  61  S.  W.  167. 

S.  B.  S. 


UNITED  STATES  CIRCUIT  COURT  OF 
APPEIALS,  THIRD  CIRCUIT. 

THE  KAISER  WILHEJ.M  II. 

(246  Fed.  786.) 

/ 
% 

Evidence  —  Judicial  notice  —  war. 

1.  The  court  will  take  judicial  notice  of 
the  entry  of  the  country  into  war  and  of  an 
executive  order  taking  over  vessels  of  the 
enemy  found  in  its  ports. 

Fwr  other  ca9e8,  see  Evidence,  L  d,  in  Dig* 
/-.L^  .V.  if. 

Admiralty  -*-  suit  between  belUgerents 
—  dismissal. 

2.  The  courts  of  a  neutral  nation  should 
not  di:»mis3  a  Iil)el  filed  by  a  citi/en  of  one 
lielligercnt  against  a  vessel  belonging  to  a 
ciiizen  of  another  to  enforce  a  lien  for  re- 
pairs which  enabled  the  vessel  to  reach  the 
iH'utral  port,  although  a  moratorium  of  the 
country  where  the  vessel  was  owned  forbade 
its  citizens  to  pay  debts  owing  citizens  of 
the  other  nation  pending  the  war ;  and  this 
U  especially  true  if,  after  the  libel  was 
tiled,  the  neutral  country  declared  war  upon 
that  where  the  vessel  was  owned,  and  took 
the  vessel  into  its  service. 

For   other   cases,    see    War,    in   Dig.    1-52 

y.  .s'. 

.Same  —  retention  oX  case  until  termina- 
tion of  war. 

3.  Upon  refusing  to  dismiss  a  libel  in 
admiralty  for  repairs  to  a  vettsel  belonging 
to  a  citizen  of  one  l)elligerent  by  a  citizen 
of  another  belligerent,  the  coiu't  should  hold 
the  case  to  give  the  owner  of  the  vessel  an 
opportunity  to  present  his  proof,  although  a 
state  of  war  exists  between  his  nation  and 
that  where  the  court  is  sitting. 

/'or  other   cases,    see    War,    in  Dig.   1^2 
N.8. 

(December  28,  1917.) 

APPEAL  by  libel  la  nt  from  a  decree  of 
the  District  Court  of  the  United  States 
for  the  District  of  Xew  Jersey,  Thomas  G. 
Haight,  Judge,  dismissing  a  libel  61ed  to 
enforce  a  lien  for  repairs  made  on  the 
libellee  vessel.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Argued  lief  ore  Buffington,  McPherson,  and 
W'oolley,  Circuit  Judges. 

Xote.  —  The   rights   of  enemy  aliens   as 
litifyants   are   discussed   in   the   annotation 
following    Taylor    v.    Albion    Lumber    Co. 
L.R.A.1918B,  189. 
T..U.A.1918C. 


Messrs.  Burlinglianif  Montgomery,  & 
Bceclier,  Roscuo  H.  Hupiier,  and  H. 
AInn  Dawson  for  appellant. 

Messrs.  J.  D.  Bedle  and  Walter  C. 
Noyes  for  appellee. 

Buflington,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

In  this  case,  llarland  &  Wolff,  Limited, 
a  British  corporation,  filed  a  libel  against 
the  eteamship  ELaiser  Wilhelm  II.,  owned 
by  the  North  German  Lloyd,  a  German  cor- 
poration, for  repairs  made  to  that  vessel  in 
libel lant's  shipyard  in  England.  By  its 
answer,  the  North  German  Lloyd  admitted 
the  admiralty  jurisdiction  of  the  court  be- 
low in  the  premises,  but  contended  such 
jurisdiction  should  not  be  exercised  in  the 
present  instance,  because  the  countries  of 
both  litigants  were  at  war  with  each  other, 
and  that  prior  to  the  filing  of  this  libel 
the  Imperial  Government  of  Germany  is- 
sued a  moratorium  whereby  payment  of  all 
indebtedness  by  German  to  British  subjects 
was  forbidden  during  the  war.  It  was 
therefore  contended  that  the  present  en- 
forcement of  this  claim  would  compel  such 
German  subject  to  violate  the  law  of  its 
country,  and  thereby  subject  itself  to  pains 
and  penalties.  To  this  answer  the  British 
libelhint  Hied  exceptions  which,  in  sub- 
stance, alleged  that  the  facts  set  forth  in 
the  answer  did  not  constitute  a  defense  to 
the  libel.  On  hearing,  the  court,  in  an  opin- 
ion reported  at  230  Fed.  717,  sustained  the 
contention  of  the  North  German  Lloyd  and 
subsequently  entered  a  decree  dismissing 
the  libel.  From  such  decree  this  appeal  was 
taken.  But  pending  such  appeal,  and  at 
the  hearing  in  this  court,  the  whole  situa- 
tion  was  changed  by  two  facts:  First,  the 
existence  of  war  between  the  United  States 
and  the  Imperial  Government  of  Germany; 
and,  second,  the  libeled  ship,  the  Kaiser 
Wilhelm  II.,  was  taken  over  by  the  United 
Statea  Government  by  the  order  in  the  mar- 
gin. 1 

^^— ^     ■■  ■■■■■  !■■  !■■■■■■■*  ■  ■■■IWll  .^1— ^i^»^^>— 1^1— 1^ 

1  Executive  Order. 

Whereas  the  following  Joint  Resolution 
adopted  by  Congress  was  approved  by  the 
President  May  12,  3917: 

"Joint  Resolution  authorizing  the  Presi 
dent  to  take  over  for  the  United  States  the 
possession  and  title  of  any  vessel  within 
its  jurisdiction,  which  at  tlie  time  of  com- 
ing therein  was  owned  in  whole  or  in  part 
by  any  corporation,  citizen,  or  subject  of 
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This  being  an  appeal  in  admiralty,  this 
court  has  authority  to  consider  the  case  de 
novo.  Irvine  v.  The  Hesper,  122  U.  S.  266, 
30  L.  ed.  1175,  7  Sup.  Ct.  Rep.  1177.  And, 
of  course,  it  will  also  take  judicial  notice 
of  the  change  of  situation  noted  above. 
That  tlie  court  below  had  jurisdiction  of 
the  subject-matter  and  of  the  parties,  if  it 
saw  Jit  to  exercise  it,  is  assumed,  and  the 
question  before  that  court  was  therefore 
as  to  the  propriety  of  exercising  such  juris- 
diction. Manifestly,  the  exercise  of  juris- 
diction by  the  courts  of  a  neutral  nation 
between  citizens  of  belligerent  powers  is  a 
delicate  one,  and  in  this  case  whatever 
course  was  followed  there  would  be  rea- 
sonable complaint  by  the  unsuccessful  liti- 
gant. For,  while  the  German  citizen  could 
assert  the  enforcement  of  the  claim  com- 
pelled it  to  pay  a  debt  its  government  had 
forbidden  it  to  pay,  the  British  citizen  could 
with  equal  weight  complain  that  the  Ger- 
man vessel  had  sought  protection  in  an 
American  port;  it  was  enabled  to  do  so 
through  the  very  repairs  the  libellant  made; 
the  libellant  had  a  lien  for  such  helpful  re- 
pairs on  such  vessel;  that  such  lien  might 
be  lost  if  the  cause  were  dismissed,  and 
that  it  would  be  an  unneutral  act  if  it  were 
turned  out  of  court.  Bearing  in  mind  the 
further  fact  that  the  Kaiser  Wilhelm  II., 
even  if  this  case  were  dismissed,  could  not 
have  gone  to  sea  for  fear  of  capture,  and 
that  retention  of  jurisdiction  in  no  way 
hindered,  and  dismissal  of  the  libel  in  no 


way  furthered,  the  use  of  the  vessel  fay  its 
German  owners,  we  are  of  opinion  the  coiul 
below  .should  not  have  dismissed  the  libel, 
and  that  its  decree  should  be  reversed. 

Moreover,  the  two  facts  which  have  come 
to  pass  meanwhile,  viz.,  the  war  with  Ger- 
many and  the  taking  over  of  the  vessel  by 
the  United  States  Government,  give  fur- 
ther support  to  this  conclusion,  for  the  ac- 
tion of  the  government,  in  taking  over  the 
libeled  vessel,  changed  the  practical  effects 
of  the  decree  prayed  for  when  the  libel 
was  filed,  in  that  such  decree  is  not  now 
enforced  against  a  German  citizen,  or  its 
property,  but  in  substance  and  effect  would 
be,  if  a  decree  were  finally  entered  as  here- 
after noted,  against  a  vessel  held  by  the 
United  States.  This  vessel,  now  takeu 
by  the  government  as  noted,  may  hereafter 
be  lost,  burned,  or  destroyed,  and  if  the 
lien  be  not  finally  enforced  against  her  in 
this  proceeding,  or  the  hold  of  the  court 
upon  her  be^surrendered,  it  is  manifest  that 
the  North  German  Llovd  misrht,  after  the 
war  was  ended,  still  remain  liable  to  the 
libellant  for  the  repairs  on  the  ship,  no 
matter  what  became  of  her.  The  practical 
efl'ect,  therefore,  of  our  dismissing  this  libel, 
might  eventually  work  a  hardship  to  the 
North  German  Lloyd.  So,  also,  the  changed 
situation  makes  the  British  libellant's  na- 
tion and  oiir  own  allies  in  this  war,  and  it 
might  well  be  regarded  as  a  well-nigh  hos- 
tile act  on  the  part  of  the  United  Stateti 
district    court    to    refuse    to    exercise    it* 


any  nation  with  which  the  United  States 
may  be  at  war,  or  was  under  register  of 
any   such  nation,  and   for  other  purposes: 

"Resolved  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  the 
President  be,  and  he  is  hereby  authorized 
to  take  over  to  the  United  States  the  im- 
mediate possession  and  title  of  any  vessel 
within  the  jurisdiction  thereof,  including 
the  Canal  Zone  and  all  territories  and  in- 
sular possessions  of  the  United  States  ex- 
cept the  American  Virgin  Islands,  which  at 
the  time  of  coming  into  such  jurisdiction 
was  owned  in  whole  or  in  part  by  any  cor- 
poration, citizen,  or  subject  of  any  nation 
with  which  the  United  States  may  be  at 
war  when  such  vessel  shall  be  taken,  or  was 
flying  the  flag  of  or  was  under  register  of 
any  such  nation  or  any  political  subdivision 
or  municipality  thereof;  and,  through  the 
United  States  Shipping  Board,  or  any  de- 
partment or  agency  of  the  government,  to 
operate,  lease,  charter,  and  equip  such  ves- 
sel in  any  service  of  the  United  States,  or 
in  any  commerce,  foreign  or  coastwise. 

**Sec.  2.  That  the  Secretary  of  the  Navy 
be,  and  he  is  hereby,  authorized  and  directed 
to  appoint,  subject  to  the  approval  of  the 
President,  a  board  of  survey,  whose  duty 
it  shall  be  to  ascertain  the  actual  value  of 
the  vessel,  its  equipment,  appurtenances, 
L.R.A.J918C. 


and  all  property  contained  therein,  at  the 
time  of  its  taking,  and  to  make  a  written 
report  of  their  findings  to  the  Secretary  of 
the  Navy,  who  shall  preserve  such  report 
with  the  records  of  his  department.  These 
findings  shall  be  considered  as  competent 
evidence  in  all  proceedings  on  any  claim 
for  compensation." 

And  whereas  the  following  vessels  were, 
at  the  time  of  coming  into  the  jurisdirtion 
of  tho-  United  States,  owned  in  whole  or  in 
part  by  a  corporation,  citizen,  or  subject 
of  the  Empire  of  Germany,  a  nation  with 
which  the  United  States  is  now*  at  war,  or 
were  flying  the  flag  of  or  under  the  register 
of  the  Empire  of  Germany,  or  of  a  political 
subdivision  or  municipality  thereof:  The 
Kaiser  Wilhelm  II.  [and  eighty-seven  other 
named  vessels]. 

It  is  therefore  ordered  that  through  the 
United  States  Shipping  Board  there  be 
taken  over  to  the  United  States  the  posses- 
sion and  title  of  the  aforementioned  vessels. 
The  United  States  Shipping  Board  is  fur- 
ther hereby  authorized  to  repair,  equip,  and 
man  the  said  vessels;  to  operate,  lease,  or 
charter  the  same  in  any  service  of  the  Unit- 
ed States,  or  in  any  commerce,  foreign  or 
coastwise;  and  to  do  and  perform  any  and 
all  things  that  may  be  necessary  to  accom- 
plish the  purposes  oi  the  Joint*  Resolution 
above  set  forth. 
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jurisdiction  in  behalf  of  a  British  citizen. 
It  is  manifest  the  ahip  cannot  now  be  re- 
turned to  the  German  subject,  just  as  it 
could  not  have  been  really  returned  to 
such  owner  for  use  at  anv  time  since  the 
libel  was  filed.  Therefore  there  is  no  prac- 
tical reason  why  jurisdiction  should  be  de- 
clined on  the  ground  that  retention  was  an 
unneutral  act  when  we  were  at  peace  with 
Oermany,  or  is  now  an  unjust  act  toward 
tlie  citizen  of  a  coimtrv  with  which  we  are 
at  war.  The  fact  that  the  ship  has  now 
been  taken  from  the  possession  of  the  court 
by  the  government  would  not  prevent  the 
court  from  hereafter  adjudicating  the  sev- 
eral rights  of  the  parties  litigant  if  pos- 
gession  of  the  ship  should  later  be  restored, 
or  if  the  government  saw  fit  hereafter  and 
of  its  own  accord  to  pay  into  court  such 
amount  as  would  satisfy  this  lien.  It  is 
apparent,  therefore,  that  no  harm  can  be 
done  to  the  two  litigants  or  to  the  govern- 
ment by  the  lower  court  retaining  juris- 
diction of  the  libel  for  the  present.  If,  as 
is  no  doubt  the  case,  the  counsel  for  the 
German  claimant  cannot  at  this  time  prop- 
erly procure  proofs  and  present  his  client's 
i-ase,  the  court  can,  and  no  doubt  will,  de- 
lay action  until  this  can  be  done.  On  the 
other  hand,  retention  of  jurisdiction  may 
afford  a  tribunal  for  hereafter  deciding 
questions  which  might  possibly  arise  grow- 
ing out  of  the  seizure  of  this  and  other 
vessels  by  the  government,  if  the  govern- 
ment should  desire  an  adjudication  by  a 
court  of  last  resort. 

This  case  is  exceptional  in  its  situation, 
and  calls  for  the  exercise  of  that  range  of 
discretion  which  the  broad  powers  of  a  court 
of  admiralty  enable  it  to  exercise.  Such 
broad  powers  and  range  of  discretion  are, 
in  our  judgment,  fittingly  exercised  by  an 
order  which  will  make  due  provision  for, 
first,  giving  the  German  citizen  and  bellig- 
erent an  opportunity  to  litigate  his  rights 
if  relations  with  his  country  are  here- 
after resumed;    second,  providing   for   ad- 


judging, if  the  government  hereafter  so 
desires,  its  rights  and  liabilities,  if  any, 
in  taking  over  libeled  property  of  the  Ger- 
man subject;  third,  adjudging  hereafter 
what  effect  the  taking  of  this  ship  by  the 
government  had  on  the  claim  of  the  British 
lienor,  and  the  further  obligation  of  the 
German  vessel  owner  as  between  themselves. 

In  following  this  course,  and  protecting 
the  unprotected  rights  of  an  absent  German 
citizen  while  this  countrv  is  at  war  with 
the  Imperial  Government  of  its  country,  we 
are  impelled  by  three  all-sufficient  reasons: 
First,  the  innate  sense  of  fairness,  decency, 
and  justice,  which  respects  the  rights  of  an 
enemy;  second,  the  broad  principles  of  in- 
ternational intercourse,  which  lead  oourts* 
and  nations  that  believe  in  international 
rights,  to  be  the  more  careful  to  observe 
them  toward  belligerents:  and  lastly,  be- 
cause the  awarding  to  this  German  citizen, 
with  whom  our  country  is  at  war,  the  care- 
ful preservation  until  times  of  peace  of  its 
rights,  is  in  line  with  those  high  ideals  of 
Anglo-Saxon  justice  which  led  the  British 
courts  years  ago,  in  Ex  parte  Boussmaker, 
13  Ves.  Jr.  71,  33  Eng.  Reprint,  221,  9  Re- 
vised Rep.  142,  decided  in  1806,  to  allow 
the  claim  of  an  alien  enemy  to  be  proved 
in  time  of  war  and  the  dividends  held  by  the 
British  court  until  peace.  Indeed,  the  fact 
that  our  country  is  now  at  war  with  Ger- 
many is  all  the  more  reason  why  this  court 
should  most  scrupulously  award  to  thi.n 
German  citizen  those  international  and  equi- 
table rights  which  no  fair-minded  people 
ever  deny,  even  to  their  enemies  in  times  of 
war. 

We  are  therefore  of  opinion  the  decree  of 
the  court  below  should  be  reversed,  the  libel 
reinstated,  with  leave  to  the  court  and  par- 
ties to  take  such  further  steps  and  proceed- 
ings in  the  case  as  are  not  at  variance  with 
the  views  above  indicated,  and  that  a  cer- 
tified copy  of  this  opinion  he  furnished  by 
the  clerk  to  the  State  Department  and  the 
Department  of  Justice  of  the  United  States. 


IOWA  SUPRBME  COURT. 

CUMMINGS    SAND    &    GRAVEL    COM- 
PANY, Appt., 

V. 

MINNEAPOLIS  &  ST.  LOUIS  RAILROAD 

COMPANY. 

(—  Iowa,  — ,  166  N.  W.  354.) 

Carrier  •«  switching  *-  line  haul  charge. 

1.  A  line  haul  charge  in  addition  to  the 
switching  charge  may  be  made  for  trans- 
ferring a  carload  of  gravel  from  a  spur 
track  at  the  pit  to  the  spur  track  where  it 
is  to  be  used,  where  the  transfer  is  for  sev- 
L.R.A.1918C. 


eral  miles  over  the  lines  of  two  railroad 
companies,  although  the  initial  and  ter- 
minal points  are  within  the  limits  of  one 
municipality,  and  the  transfer  is  made  by 
a  switching  crew. 

For  other  cases,  see  Carriers,  IV.  c,  in  Dig. 
1-52  N.  8. 

Same  <—  estoppel  to  enforce  rates. 

2.  A  carrier  is  not  estopped  from  exact- 
ing its  published  tariff  charge  for  a  line 
haul  service  by  the  fact  that  it  has  con- 
strued similar  service  for  other  persons  to 

Note.  —  The  question  as  to  what  consti- 
tutes switching  service  by  carrier  is  con- 
sidered in  the  annotation  following  J.  B. 
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be  subject  merely  to  a  8witehiii|;  charge, 
altliough  tbe  statute  forbids  discrimination 
in  charges. 

For  other  casee,  see  Carriers,  IV,  c,  Jf,  in 
Dig.  1-52  N.  S. 

(February  13,  1918.) 

VPPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Cerro  Gordo 
County  in  favor  of  defendant  in  an  action 
brought  to  rcHtrain  it  from  discriminating 
against  plaintiff,  and  from  refusing  to  han- 
dle its  shipments  for  rates  and  charges 
made  to  others  for  the  same  service.  Af- 
firmed. 

Statement  by  Gay  nor,  J. : 

Action  in  equity  for  a  mandatory  injunc- 
tion requiring  defendant  to  accept  in  pay- 
ment for  services  rendered  in  handling 
freight  for  the  plaintiff  a  sum  less  than  the 
published  tariff  rate  for  long-distance  haul, 
on  the  theory  that  the  services  were  in  the 
nature  of  switching  service,  or,  if  not,  that 
defendant  had  so  consti-ued  the  service  in 
that  it  hauled  for  others  in  a  like  situation 
and  charged  for  so  doing  as  for  a  switching 
service. 

Messrs.  Senneff,  Bliss,  Wltwer,  &  Sen- 
nefT,  for  appellant: 

Switching  service,  as  distinguished  from 
train  service,  is  the  movement  of  cars  by 
means  (ordinarily)  of  switch  engines  and 
crews  within  railroad  yard  limits. 

State  v.  Chicago,  M.'  &  St.  P.  R.  Co.  88 
Iowa,  445,  55  N.  W.  331. 

A  railroad  must  deliver  cars  of  freight 
to  the  consignee  on  the  siding  or  spur  serv- 
ing his  plant. 

4  R.  C.  L.  §  279,  p.  824,  note  7;  Vincent 
V.  Chicago  &  A.  R.  Co.  40  111.  83;  Banner 
Grain  Co.  v.  Great  Northern  R.  Co.  119 
Minn.  68,  41  L.R.A.(K.S.)  078,  137  X.  W. 
161;  Coe  V.  Louisville  &  N.  R.  Co.  3  Fed. 
775. 

It  is  unlawful  at  common  law  for  common 
carriers  to  unjustly  discriminate  between 
persons,  in  the  matter  of  freight  shipments; 
and  where  the  various  shipments  are  under 
circumstances  that  are  substantiallv  the 
same,  it  is  unjust  discrimination  to  charge 
different  rates  therefor. 

Sullivan  v.  Minneapolis  &  R.  River  R.  Co. 
121  Minn.  488,  45  L.R.A.(N.S.)  612,  142 
X.  W.  3 ;  Cook  V.  Chicago,  R.  I.  &  P.  R.  Co. 
81  Iowa,  551,  9  L.R.A.  764,  3  mters.  Com. 
Rep.  383,  25  Am.  St.  Rep.  512,  46  N.  W. 
1O80;  Blair  v.  Sioux  City  &  P.  R.  Co.  109 


Iowa,  382,  80  X.  W.  673;  Louisville,  £.  k 
St.  L.  Consol.  R.  Co.  v.  Wilson,  32  Ind.  517, 
18  L.RJV.  ]05,  32  X,  E.  311;  McDuffee  v. 
Portland  &  R.  R.  Co.  52  X.  H.  430,  13  Am. 
Rep.  72;  Messenger  v.  Pennsylvania  R.  Co. 
36  X.  J.  L.  407,  13  Am.  Rep.  457 ;  Fitzgerald 
v.  Grand  Trunk  R,  Co.  63  Vt.  169,  13  L.R.A. 
70,  3  Inters  Com.  Rep.  633,  22  Atl,  76. 
Scofield  V.  I  ake  Shore  &  M.  S.  R.  Co.  43 
Ohio  St.  571,  54  Am.  Rep.  846,  3  N.  E.  007; 
Gates  V.  Detroit  &  M.  R.  Co.  151  Mich.  548, 
115  X^.  VV.  420;  State  ex  rel.  Atwater  t. 
Delaware  L.  &  W.  R.  Co.  48  X.  J,  L.  55,  57 
Am.  Rep.  5^,3,  2  Atl.  803;  Hays  v.  Penn- 
sylvania Co.  12  Fed.  309. 

Where  a  railroad  moves,  by  switching 
service,  freight  originating  on  side  tracNS 
within  its  switching  district,  and  delivers  it 
to  consignees  on  other  sidings  also  witiiin 
the  district,  upon  a  switching  charge  there- 
for, it  must  accc^rd  the  same  rate  to  all  ship- 
pers requesting  a  like  service. 

Crescent  Coal  Co.  v.  Louisville  &.  X.  R.  Co. 
(Higdon  v.  Louisville  &  X.  R.  Co.)  143  Ky. 
73,  33  L.R.A.(X.S.)   442,  135  S.  W.  768. 

The  use  of  a  spur  track  whereon  a  shipper 
delivers  freight  to  and  receives  freight  from     | 
a  railroad  gives  the  road  no  right  to  cliar(:e 
such    shipper    a    different    rate    from   that     , 
charged  to  others  not  so  situated. 

Chicago  &  A.  R.  Co.  v.  United  States,  26 
L.R.A.(X.S.)  551,  84  C.  C.  A.  324,  156  Fed.     ! 
558. 

Messrs.  C.  U.  K.  Boardman,  F.  31. 
Miner,  and  M.  M.  Joyce,  for  appellee: 

A  switching  charge  or  transfer  service  'n 
one  which  precedes  or  follows  a  transpor- 
tation service,  and  applies  only  to  a  ship- 
ment on  which  legal  freight  charges  have  al- 
ready been  earned. 

Dixon  V.  Central  of  Georgia  R.  Co.  110  Ga. 
173,  35  S.  E.  309;  J.  B.  Doppes  Sons  Lumber 
Co.  V.  Cincinnati,  X.  O.  &  T.  P.  R.  Co.  92 
Ohio  St.  206,  L.R.A.1916D,  452,  110  X.  E. 
640.    • 

The  fact  that  the  origin  and  destination 
of  a  shipment  are  both  within  the  terminal 
limits  of  a  citv  is  immaterial.  The  fact  that 
the  freight  movement  Ijegins  and  ends  ^^ith- 
in  the  limits  of  n*  city  does  Bot  take  from  it 
its  character  of  an  actual  transportation  be- 
tween two  termini. 

Grand  Trunk  R.  Co.  v.  Michigan  R  Com- 
mission, 231  U.  S.  457,  58  L.  ed.  310,  34  Sup. 
Ct.  Rep.  1 52 ;  J.  B.  Uoppes  Sons  Lumber  Co. 
v.  Cincinnati,  X.  O.  &  T.  P.  R.  Co.  supra. 
The  railroad  company  was  not  bound  to 
switch  cars  from  another  line  to  its  own 
team  triuek  for  luloading  by  oonsignee. 


Doppes  Sons  Lumber  Co.  v.  Cincinnati,  N. 
O.  &  T.  P.  R.  Co.  L.R.A.1916D.  455. 

As  to  right  of  carrier  having  line  haul 
to    make    extra    charge    for    switching    or 

L.K..»..1'J18C. 


spotting  cars  at  terminals  or  sidetracks, 
see  annotation  following  State  ex  rel.  Rail- 
road Comrs.  v.  Florida  Ea«t  Coast  R.  Co. 
L.R.A.1918A,  164. 
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Railroad  Conunission  v.  St.  Louis  &  I.  M. 
&  S.  R.  Co.  24  Inters.  Com.  nep.  292. 
Mr.  W.  H.  Bremner  also  for  appellee. 

Gay  nor  y  J.,  delivered  the  opinion  of  the 

court: 

The  defendant  is  a  railroad  company  oper- 
ating a  line  of  road  north  and  south  through 
Mason  City.  £ast  of  defendant's  line  and 
nearly  parallel,  runs  a  line  of  road  owned 
and  operated  by  the  Chicago,  Milwaukee,  & 
St.  Paul  Railway  Company',  hereafter  called 
the  Milwaukee,  On  tlie  line  of  the  last- 
named  company  and  connected  with  it  by  a 
^y\iT  track,  plaintiff  owned  and  is  operating 
a  gravel  pit.  The  junction  of  the  2^iilwaukee 
and  the  defendant  company's  line  is  at  a 
point  approximately  2  miles  south  of  plain- 
tifTs  gravel  pit.  Prior  to  the  time  this  com- 
plaint was  lodged,  plaintiff  had  ordered  cars 
from  the  defendant  company  to  be  sent  down 
it!<  line  to  the  junction,  and  up  the  Mil- 
waukee line  to  the  plaintiff's  spur  track. 
Tliese  cars,  as  we  understand  the  record, 
were  taken  by  the  ^lilwaukee  Company*s 
switching  crew  to  the  gravel  pit  and  there 
loaded  with  sand,  and  when  loaded  carried 
'by  it  to  its  junction  with  the  defendant  road, 
and  there  switched  onto  defendant's  road. 
The  defendant's  switching  crew  there  re- 
ceived and  carried  the  loaded  cars  to  its 
depot.  The  tracks  of  both  these  companies 
and  the  junction  are  in  Mason  City.  The 
gravel  pit  is  slightly  to  the  east  of  the  city 
limits.  For  some  time  prior  to  the  com^ 
meneeroent  of  this  action,  cars  loaded  with 
s^and  liad  been  carried  by  the  plaintiff  from 
this  gravel  pit  .south  to  the  junction  by  the 
Milwaukee,  and  then  north  by  defendant 
company  to  its  depot,  and  there  delivered  to 
the  plaintiff  on  what  is  known  in  this  rec- 
ord as  the  Quimby  track.  After  a  number 
of  oars  had  been  delivered,  defendant  refused 
to  receive  and  transport  more  unless  the 
plaintiff  would  pay  to  the  defendant  com- 
[any  for  the  cars  already  delivered,  and  for 
the  other  cars  tendered,  a  freight  rate  of  $8 
per  car,  and  $4  additional  switching  charges. 
This  the  plaintiff  refused  to  pay,  claiming 
that  the  service  rendered  is  a  switching 
i^ervice,  and  claiming  that  defendant  had 
served  otlier  industries  along  this  line,  under 
approximately  &:imilar  circumstances,  as  for 
switching  service  at  the  rate  of  $4  a  car,  $2 
t(r  the  Milwaukee  and  $2  for  itself.  This 
action  is  brought  to  compel  the  defendant  to 
receive  and  transport  tlie  cars  tendered  at 
the  rate  of  $4  a  car,  and  to  compel  the  de- 
fendant to  accept  payment  for  cars  delivered 
at  the  same  rate. 

It    is    the    claim    of    plaintiff    that    the 
services  demanded  and  rendered  are  witliin 
the   switching    district,    and    therefore    de-  i 
fondant  is  entitled  only  to  cltarge  and  re- 
LR.A.1018C. 


ceive  payment  as  for  switching  service;  to 
wit,  $4  i>er  car.  it  is  conceded  that  if  it  is  a 
line  haul  the  amA)unt  demanded  by  the  de- 
fendant  is  the  published  tariff  rate.  It  is 
not  claimed  that  the  $4  is  not  a  proper 
switching  charge.  The  claim  of  the  de- 
fendant is  that  the  services  rendered  were  a 
transportation  or  line  haul,  and  not  a 
switching  service,  and  that  it  cannot  legally 
charge  or  receive  less  than  the  tariff  rate 
for  a  line  haul.  We  herewith  submit  a  draft 
showing  the  relative  location  of  the  lines 
and  roads  and  junction  and  the  several  in- 
dustries with  their  spur  tracks  aa  the  same 
appear  in  the  record. 


It  appears  from  the  record  that  the  plain- 
tiff is  operating  a  sand  pit  east  of  the  Mil- 
waukee lines  and  outside  the  city  limits; 
tliat  this  industry  is  connected  by  a  spur 
track  with  the  Milwaukee  road;  that  the 
plaintiff  ordered  these  cars  from  the  de- 
fendant company,  and  upon  such  order  they 
were  shipped  by  defendant  company  to  this 
junction  with  the  Milwaukee,  and  there 
taken  by  the  Milwaukee  and  carried  to  its 
sand  and  gravel  pit,  and  there  loaded 
Thereupon  the  Milwaukee  Company  trans- 
ferred the  cars  back  to  the  junction, 
switched  them  onto  defendant  company's 
road  at  the  junction,  and  thty  were  there 
received  by  the  switching  crew  of  the  de- 
fendant company  and  transported  to  and 
placed  upon  what  is  known  as  the  Quim- 
by spur  track  shown  upon  the  plat.  After 
they  were  loaded  at  plaintiff's  gravel  pit, 
they  were  carried  by  the  Milwaukee  main 
line  to  the  junction  and  there  twitched  on 
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defendant's  line.  Tliereupon  defendant's 
switching  crew  took  the  cars  and  hauled 
them  north  upon  its  main  line  until  it 
reached  the  Quimby  spur,  and  there  switched 
tliem  on  the  Quimby  spur. 

It  appears  that  the  plaintiff  had  a  con- 
tract to  erect  a  bridge  just  north  of  this 
Quimby  spur  over  a  creek,  and  this  sand  and 
gravel  were  shipped  for  the  purpose  of  com- 
pleting that  contract.  The  gravel  was 
shipped  over  these  two  roads  from  the  gravel 
pit  to  the  Quimby  spur,  or  to  the  point 
where  it  was  switched  to  the  Quimby  spur 
for  the  use  of  the  plaintiff.  It  was  received 
by  the  Milwaukee  Company  at  a  definite  : 
point  on  its  road,  and  by  botli  companies, 
each  in  its  turn,  carried  to  a  definite  point 
on  defendant's  road.  The  only  switching 
that  seems  to  have  been  done  was  shunting 
the  cars  from  the  spur  track  that  led  to  the 
gravel  pit  onto  the  Milwaukee  main  line, 
and  then  further  switching  at  the  junction 
from  the  Milwaukee  main  line  to  the  de- 
fendant's main  line.  They  were  there  trans- 
ported on  defendant's  main  line  from  the 
junction  to  the  point  opposite  the  Quimby 
spur,  and  there  shunted  onto  the  Quimby 
spur  for  the  use  of  the  plaintiff.  The  serv- 
ices rendered  by  these  companiesi  for  which 
the  charges  were  made,  were  the  serrices 
from  a  definite  initial  point  to  a  definite 
terminal  point. 

It  is  apparent  that  the  only  service  ren- 
dered for  which  the  charge  Is  made  is  a  serv- 
ice   in    transporting    the   gravel    from    the 
gravel    pit,    over    the    Milwaukee    and    de- 
fendant's roads,  to  the  Quimby  tract.     No 
services   were  rendered   by  either  company 
other  than  are  involved  in  the  act  of  trans- 
ferring this  sand  from  one  definite  point  to 
another.    A  line  haul  has  been  defined  to  be 
the    transportation    of    property    from    an 
initial  point  to  a  terminal  point.     In  the 
line  haul,  switching  may  be,  and  sometimes 
is,  an  incident.    It  is  an  incident  to  the  line 
haul.     Switching  is  a  part  of  the  transpor- 
tation.    It  is  an  incident  to  the  transpor- 
tation.    It  either  precedes  the  initial  ship- 
ment in  the  transferring  of  goods  to  a  point 
for  shipment,  or  it  follows  a  shipment  and  is 
a  transferring  of  goods  from  the  terminal 
point  of  the  shipment  to  the  place  of  actual 
delivery  on  spurs  or  switch  tracks.     Here 
the  services  rendered  constituted  the  carry- 
ing of  goods  from  the  initial  point  at  which 
they  were  received  to  the  point  of  delivery. 
The  carriage  was  over  both  roads.    The  serv- 
ices charged  are  for  the   services  of  both 
roads.     The  switching  at  the  junction  was 
an  incident  to  the  transportation,  and  we 
think  it  is  immaterial  whether  this  was  done 
by  a  switching  crew  or  otherwise.    It  is  the 
character   of    the    service   that    determines 
whether  it  be  a  line  haul  or  a  switching  serv- 
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ice.  Switching  or  transfer  service  i»  or.< 
which  precedes  or  follows  a  transportatioL 
service,  and  applies  only  to  a  diipmeat  on 
which  legal  freight  charges  have  already 
been  earned,  or  are  to  be  earned.  See  Dixon 
v.  Central  of  Georgia  R.  Co.  110  Ga.  Hi, 
35  S.  E.  369. 

Wlien   goods   are   received   at   a  definit-^ 
point  on  one  road  for  shipment  to  a  definii>> 
point  on  another  road,  switching  may  pre 
cede  as  an  incident  to  the  preparation  of  th- 
shipment,  and  switching  may  intenene  in 
transferring  from  one  road  to  the  other,  ani 
switching  may  follow  in  transferring  from 
the  point  at  which  it  was  received  on  the 
line   of   the   receiving  carrier  to   its  team 
tracks  or  industrial  sidings  on  its  own  line 
yet  the  character  of  the  service  remain?  l.i" 
same.     It  is  a  definite  service  rendered  be 
tween  two  definite  points,  an  initial  and  a 
terminal,  and  the  switching  becomes  merely 
an  incident  to  the  haul.    Terminal  facilitie*. 
switching   tracks,   team   tracks,    and   ^pur 
tracks  to  industrial  sidings  are  merely  w 
veniences  at  the  destination  or  initial  poir* 
of  the  transportation,  and  are  aids  in  t." 
preparation  at  the  beginning  or  in  the  con. 
pletion  at  the  end  of  a  haul,  and  it  wou.i 
seem  to  be  wholly  immaterial  that  the  in 
itial  point  at  which  the  goods  are  reoeivri 
for  transportation  and  the  point  of  deli\er: 
are  within  the  industrial  limits  or  switchin; 
district    of    the    receiving    company.     Ti.-* 
switching  service  is  but  an  incident  to  a  Im^ 
haul.    Switches,  team  tracks,  industrial  si>i 
ings,  and  spur  tracks  are  necessary  to  pre 
vent  the  congestion  which  would  result  froD. 
requiring  all  carload  freight  to  be  delivered 
at  the  freight  depots  of  the  respective  roadi. 
and,  in  a  very  proper  sense,  are  shipping  sti 
tions.    The  fact  that  the  freight  movement 
begins  and  ends  within  the   limits  of  the 
city  does  not  take  from  it  its  character  of  an 
actual  transportation  between  two  termini. 
See  also  J.  B.  Doppes  Sons  Xiumber  Co.  v. 
Cincinnati,  X.  O.  &  T.  P.  R.  Co.  92  Ohio  S. 
206,  L.R.A.  1916D,  452,  110  N.  E.  640. 

Our  conclusion  is  that  switching  is  an  in 
cident  to  a  line  haul,  and  that  there  is  n> 
such   thing  as   "switching  service"  techni 
cally,  independent  of  a  line  haul.    We  ct^n 
elude  on  this  first  point  that  the  ser^ir^^ 
rendered  were  line  haul  services,  and  that 
the  defendant  is  entitled  to  the  tariff  rate 
I  fixed  for  line  haul  services  in  the  amouDt 
demanded  by  the  company,  unless  defeated 
by  the  matters  to  which  attention  is  herein- 
after called. 

It  is  the  claim  of  the  plaintiff  that,  eren 
if  as  a  matter  of  fact  it  be  a  line  haul,  the 
defendant  is  not  entitled  to  exact  the  sum 
demanded  for  these  services,  for  the  reason 
that  by  its  conduct  it  has  construed  the 
services  rendered   to  be  a  switching  servi..- 
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and  had  exacted  from  other  companies  sit- 
uated like  this  company  is  situated,  and  un- 
der practically  the  same  conditions,  payment 
«s  for  a  switching  service,  to  wit,  $2  for  the 
Milwankee  and  $2  for  the  defendant  com- 
pany, and  that  to  allow  defendant  now  to 
charge  this  company  more  than  it  charged 
other  companies  would  be  to  permit  it  to 
di.scriminate  tmjustly  between  this  company 
and  the  others,  to  its  great  prejudice. 

It  is  conceded  in  the  stipulation  on  which 
thin  case  was  submitted  that  during  the  year 
1914  carload  lots  of  clay  products  consigned 
from  the  Mason  City  Brick  &,  Tile  Company, 
American  Brick  &  Tile  Company,  North 
Io\va  Brick  ft  Tile  Company,  to  the  Decker 
Packing  Plant,  city  of  Mason  City,  the  Le- 
high Portland  Cement  Company,  and  the 
XorthwesteHi  Portland  States  Cement  Com- 
pany, were  delivered  by  the  defendant  com- 
pany to  said  companies  on  a  charge  of  $4 
per  oar,  which  diarge  consisted  of  the 
bwitching  charge  of  the  Milwaukee  Company 
of  $2  and  the  switching  charge  of  $2  for  the 
defendant  company;'  that  such  carload  lots 
nere  intended  for  the  use  of  the  consignees, 
and  that  each  of  the  consignees  had  ftn  in- 
dustry located  on  a  track  of  the  defendant 
company,  or  a  track  connected  therewith; 
that  the  delivery  of  said  cars  to  said  con- 
signees was  made  by  delivery  upon  the  par- 
ticular track  of  the  consignee;  that  the 
movement  of  the  cars  was  had  by  switching 
engines  on  Ijoth  roads. 

It  was  further  conceded  that  the  Mason 
City  Sand  &  Gravel  Company,  a  company 
connected  by  spur  track  with  the  Milwaukee, 
and  just  south  of  plaintiff's  plant,  consigned 
carloads  of  sand  and  gravel,  under  similar 
circumstances  and  under  like  conditions,  to 
all  or  some  of  the  above-named  consignees, 
and  that  the  sand  and  gravel  were  handled 
as  in  this  case. 

It  is' also  conceded  that  the  Mason  City 
Sand  A  Gravel  Company  consigned  certain 
carloads  of  sand  and  gravel  to  themselves, 
under  like  circumstances  as  attended  the 
shipment  in  question,  at  the  rate  of  $4  per 
car. 

It  is  further  admitted  that  the  rates  and 
charges  demanded  by  the  defendant  company 
on  the  carload  shipments  of  sand  and  gravel 
involved  in  this  action  were  and  are  in  ac- 
cordance with  the  published  tariffs  of  the  de- 
fendant company  and  the  Milwaukee  Com- 
pany in  force  at  the  time  the  shipments  were 
made  for  line  hauls. 

It  is  further  admitted  that  the  railroad 
commissioners,  under  the  provisions  of  § 
2125  of  the  Code,  as  amended,  by  the  Thirty- 
fourth  General  Assembly,  chap.  95,  §  1,  has 
never  taken  any  action  to  define  or  establish 
a  switching  district  or  define  an  industrial 
vicinity  in  Mason  City. 
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It  is  further  admitted  that  the  yard  limits 
of  the  Milwaukee  road  are  within  Mason 
City,  and  that  the  leads  to  the  Quimby  Com- 
pany are  within  the  Mason  City  yard  limits 
of  the  defendant  company,  as  are  also  the 
consignees  to  which  the  consignments  have 
been  made,  as  hereinbefore  indicated. 

It  was  further  admitted  that  the  pub- 
lished tariff  rates  of  the  defendant  company 
in  force  at  the  time  of  the  movements  of  the 
cars  in  question  contained  this  provision: 
"Public  team  tracks  or  sidings,  etc.,  of  the 
defendant  company,  the  M.  S.  K.  Ry.  Co.  and 
S.  I.  T.  for  loading  or  unloading  cars  are  ex- 
clusively for  handling  their  track  unless 
otherwise  provided." 

It  is  further  conceded  that  if  the  plain- 
tiff's theory  is  right  the  defendant  is  enti- 
tled *to  have  judgment  against  the  plaintiff 
at  the  rate  of  $4  a  car  for  the  cars  shipped, 
or  $156,  and  no  more;  that  if  the  defend- 
ant's theory  is  correct  the  amount  demanded 
by  the  defendant  should  be  assessed  against 
the  plaintiff;  to  wit,  $611.81. 

The  court  found  for  the  defendant.  Plain- 
tiff appeals. 

Out  of  the  stipulation  arises  this  question, 
Does  the  fact  that  the  defendant  charged 
and  received  from  other  companies  a  less 
rate  for  services  like  that  rendered  in  this 
case  than  it  is  now.  demanding  of  the  plain- 
tiff prevent  the  defendant  from  recovering 
of  the  plaintiff  its  published  tariff  rate  for 
line  haul  services?  Or,  in  other  words,  has 
the  defendant,  by  its  conduct  in  dealing 
with  these  other  companies,  so  construed  the 
services  retadered  that  it  is  not  now  in  a  po- 
sition to  assert  against  the  plaintiff  that  it 
is  entitled  to  a  larger  sum  for  the  services 
rendered  than  exacted  from  others  for  like 
services?  Or,  in  other  woirds,  does  the  stat- 
ute against  discrimination  stand  in  the  way 
of  its  recovering  more  than  it  charged  and 
received  from  other  companies  for  like  serv- 
ices, under  like  conditions  and  situations? 

We  have  found  that  the  services  rendered 
were  line  haul  services.  The  stipulation  is 
that  for  such  services,  under  the  published 
tariff  rate,  the  defendant  is  entitled  to  the 
sum  demanded.  Defendant  is  not  asking  more 
of  the  plaintiff  than  under  the  published 
tariff  rate  it  is  entitled  to.  Is  it  estopped 
from  insisting  that  plaintiff  pay  the  pub- 
lished tariff  rate  for  this  service  because  it 
has  rendered  for  other  companies  the  same 
service  at  a  less  rate?  We  have  a  statute 
against  unjust  and  unfair  discrimination, 
for  a  violation  of  which  the  legislature  has 
imposed  a  penalty.  We  have  also  a  statute 
making  it  unlawful  for  a  company  to  charge 
or  receive  more  or  less  than  its  published 
tariff  rates.  The  fact,  if  it  be  a  fact,  that 
the  defendant  has  violated  the  statute 
against  unjust   discrimination,   cannot,   we 
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think,  justify  ufi  in  compelling  the  delend- 
ant,  by  decree  or  judgment,  to  violate  the 
statute  prohibiting  it  Irom  charging  or  re- 
ceiving more  or  less  than  the  published  tar- 
iff rate  requires.  It  is  no  defense  on  the 
part  of  the  plaintiff  to  say  that  the  railroad 
company  has  violated  this  statute  against 
unfair  discrimination  by  charging  others 
lens  than  the  tariff  rate.  To  say  this  is  to 
say,  because  you  have  once  sinned,  you  must 
continue  to  sin.  Moreover,  is  it  a  discrimi- 
nation in  the  sense  of  the  statute?  Is  the 
act  of  the  defendant  in  insisting  that  this 
plaintiff  pay  no  more  and  no  less  than 
the  published  tariff  rate  a  discrimination 
against  it,  such  as  is  contemplated  by  the 
statute?  Was  it  the  thought  of  the  le^s- 
lature  that  a  violation  of  the  published  tar- 
iff rate  in  one  or  more  instances  would  be  a 
justification  for  a  further  violation?  Would 
the  fact  that  the  company,  in  some  in- 
stances, luis  violated  the  statute  by  charging 
a  less  rate  for  ser\'ices  rendered  than  was 
provided  for  in  its  published  tariff  rates, 
justify  other  parties  in  insisting  that  they 
too  be  served  for  a  less  rate  than  the  pub- 
lished tariff  rate  fixed  for  the  services  ren- 
dered ? 

Is  not  the  remedy,  if  there  be  any,  found 
in  the  penal  and  other  provisions  of  the  stat- 
ute lodged  against  unjust  discrimination 
and  a  violation  of  the  published  tariff  rate? 
Section  2125,  Supplement  Code  1913,  pro- 
vides: "It  shall  be  unlawful  for  any  com- 
mon carrier  subject  to  the  provisions  of  this 
chapter  to  make  or  give  any  preference  or 
advantage  to  any  particular  person,  com- 
pany, firm,  corporation,  or  locality,  or  any 
particular  description  of  traffic,  in  any  re- 
spect whatsoever,  or  subject  any  particular 
person  ...  or  locality,  or  any  description 
of  traffic,  to  any  prejudice  or  disadvantage 
in  any  respect  whatsoever.  .  .  .  All  com- 
mon carriers  subject  to  the  provisions  of 
this  chapter  shall,  according  to  their  re- 
f'pective  powers,  afford  all  reasonable,  prop- 
er, and  equal  facilities  for  the  interchange 
of  traffic  between  their  respective  lines,  and 
for  the  receiving,  forwarding,  and  switching 
of  cars,  and  for  the  receiving,  forwarding, 
and  delivering  of  passengers  and  property  to 
and  from  their  several  lines,  and  to  and 
from  other  lines  and  places  connected  there- 
with ;  and  shall  not  discriminate  in  their  ac- 
commodations, rates,  and  charges  between 
such  connecting  lines.  Any  common  carrier 
may  be  required  to  switch  and  transfer  cars 
for  another,  for  the  purpose  of  being  loaded 
or  unloaded,  upon  such  terms  and  conditions 
as  may  be  prescribed  by  the  Board  of  Rail- 
road Commissioners.  The  switching  service 
of  common  carriers  is  hereby  defined  to  be 
the  shifting  of  loaded  or  empty  cars  from 
one  main  line  or  siding  to  another  main  line 
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or  siding  at  an  industry,  or  at  a  group  of  in- 
dustries, or  at  a  station,  village,  or  city,  aud 
within  its  industrial  vicinity,  sla  may  be  de- 
fined by  the  Board  of  Bailroad  Commission- 
ers, by  means  of  switches  and  connecting 
tracks." 

The  theory  of  the  law  is  that  rates  shall  be 
uniform;  that  for  like  services  a  fixed  r&te 
shall  be  exacted  and  paid.  The  company  bus 
a  right  to  fix  tlie  rates,  but  it  must  publiAb 
its  tariff  rates  so  that  all  may  know  the  rate 
at  which  services  may  be  demanded  and  re- 
ceived. Tliese  rates  once  fixed  and  publi^heii 
are  binding  upon  the  company  while  iu 
force.  For  like  services  it  can  charge  but 
the  tariff  rate  to  each  shipper.  If  these 
rates  are  unfair  or  unjust,  the  railroad  com 
missioners,  upon  application,  may  1^  such 
rates  as  are  reasonable.  Section  2128  of  the 
Code  of  1807  provides:  "Eyery  common 
carrier  .  .  .  shall  print  and  keep  for  public 
inspection  schedules  showing  the  rates,  fare^, 
and  charges  for  the  transportation  of  passeu- 
gers  and  property  which  it  has  established, 
and  which  are  in  force  at  the  time  upo.i 
its  railroad.  ...  No  advance  shall  be 
made  in  the  rates,  fares.,  and  charges  which 
have  been  established  and  publislied  .  .  . 
except  after  ten  days'  public  notice,  which 
shall  plainly  state  the  changes  proposed  to 
be  made  in  the  schedules  then  in  force  [etc.] 
W^hen  any  such  common  carrier  shall  have 
established  and  published  its  rates  I  etc], 
it  shall  not  charge,  demand,  collect  or  re- 
ceive from  any  person  or  persons  a  greater 
or  less  compensation  for  the  transportation 
of  passengers  or  property,  or  for  any  serv 
Ices  in  connection  therewith  than  is  specifieu 
in  such  published  schedule  of  rates  .  .- 
as  may  at  the  time  be  in  force." 

Section  2130  provides  that  for  a  violation 
of  either  of  these  statutes,  or  any  of  the 
statutes  against  which  the  statute  is  lodged, 
it  shall  be  liable  to  the  person  or  persons 
injured  thereby  for  three  times  the  amount 
of  damages  sustained  in  consequence,  et^:. 

Section  2132  provides  that  for  a  wilful  vi- 
olation of  any  of  these  statutes  the  company 
shall  be  guilty  of  a  misdemeanor,  and 
shall,  upon  conviction  thereof,  be  fined  not 
more  than  $o,000  or  less  than  $500  for  each 
offense. 

Section  2138  provides  that  the  rates  thub 
fixed,  in  all  actions  against  the  railroad  cor- 
porations wherein  there  are  involved  th^ 
charges  thereof  for  the  transportation  of  any 
freight  or  cars,  or  any  unjust  discrimination 
in  relation  thereto,  shall  be  taken  as  prima 
facie  evidence  in  all  courts  that  the  rates 
fixed  therein  are  reasonable  and  just  max- 
imum rates  of  charge,  for  which  said  sched- 
ules have  been  prepared.  Tliese  rates^  how- 
ever, are  subject  to  supervision  by  the 
Railroad  Commission. 
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Section  2139  provides  for  complainU  to 
the  Board  of  Railroad  Commissioners  of  the 
unreasonableness  of  the  rates  fixed  by  the 
railway  company. 

Section  2140  provides  for  a  hearing  before 
the  railroad  commissioners  as  to  the  reason- 
ableness of  the  rates  fixed. 

Section  2141  provides  for  a  determination 
hy  the  railroad  commissioners  of  the  reason- 
ableness of  the  rates  fixed,  witli  power  to  fix 
rates  that  are  reasonable. 

On  the  trial  of  the  case  the  following  stip- 
ulation was  entered  into:  "It  is  further  ad- 
mitted that  the  rates  and  charges  demanded 
by  the  defendant  company  on  carload  ship- 
ments of  sand  and  gravel  involved  in  this 
action  were  and  are  in  accordance  with  the 
published  tariffs  of  the  defendant  company 
and  the  Chicago,  Milwaukee,  &,  St.  Paul 
Railway  Company,  in  force  at  the  time  said 
shipments  moved,  the  same  being  $2  per  car 
switching  charge  for  movement  on  the 
Chicago,  Milwaukee,  &  St.  Paul  Railway 
Company  tracks,  and  $.25  per  ton  for  move- 
ment on  the  Minneapolis  &  St.  Louis  Rail- 
road Company,  except  that,  on  those  cars 
where  tlie  revenue  collected  by  the  Minne- 
apolis &  St.  Louis  Railroad  Company  under 
the  said  $.25  per  ton  rate  exceeds  $10,  the 
defendant  then  assumed  the  payment  of  the 
^id  switching  charge  of  the  Chicago,  Mil- 
waukee, &  St.  Paul  Railway  Company,  or  so 
much  of  said  switching  charge  as  the 
amount  collected  by  the  defendant  company 
under  the  $.25  per  ton  rate  exceeds  $10; 
that  said  $.25  per  ton  rate,  it  is  admitted, 
is  the  published  tariff  charge  for  a  haul  of  5 
miles  or  less,  under  the  Iowa  distance  tariff 
then  in  force,  said  distance  tariff  being  a 
M'hedule  established  by  the  Railroad  Com- 
mission of  the  state  of  Iowa,  and  which 
Kchedule  had  been  adopted  hy  the  defendant 
rompany  in  its  published  tariffs  at  the  time 
the  said  shipments  moved.     The  said  $.25 


per    ton    rate    above    mentioned    is    not   a 
switching  cliarge." 

From  this  stipulation  it  appears  that  tbe 
amount  demanded  by  the  defendant  was  the 
published  tariff  rate  for  the  service* 
rendered.  It  therefore  appears  that  defend- 
ant is  demanding  and  exacting  of  the  plain- 
tiff only  the  rate  fixed  in  its  published  tariff' 
for  the  character  of  services  which  we  find 
were  actually  rendered  by  the  defendant. 
It  follows,  therefore,  that  the  fact  that  the 
defendant  company  rendered  like  services 
for  other  industries  at  a  less  rate  does  not. 
entitle  the  plaintiff  in  this  case  to  insist 
that  the  defendant  now  further  violate  the- 
law  and  its  duty  under  the  law,  and  charge 
the  plaintiff  a  less  sum  than  is  so  fixed  in 
its  tariff  schedule. 

When  the  defendant  demands  only  what 
under  the  law  it  is  entitled  to,  it  is  no  de- 
fense to  say  that  it  has  served  other  com- 
panies for  a  less  rate  than  is  demanded. 
Such  contention  makes  no  defense  againsL 
the  demand  that  the  plaintiff  pay  for  the- 
services  rendered  the  published  tariff  rate^ 

We  have  examined  the  Kentucky  case  re- 
ported in  Crescent  Coal  Co.  v.  Louisville 
&.  K.  R.  Co.  (Higdon  v.  Louisville  &  N.  R. 
Co.)  143  Ky.  73,  33  L.R,A.(X.Sj  442,  J3rn 
S.  W.  708,  and  are  not  persuaded  by  its^ 
reasoning  to  a  different  conclusion  than  we* 
here  reach.  The  rights  demanded  by  the 
defendant  were  in  accordance  with  the  pub-* 
lished  tariff  rates  established  by  the  Rail- 
road Commission.  To  charge  more  or  less 
than  that  rate  for  the  services  rendered  is  U> 
violate  the  provisions  of  §  2128  hereinbefore: 
referred  to. 

For  the  reasons  hereinbefore  set  out,  the- 
judgment  of  the  District  Court  is  affirmed.. 

Preston.  Ch.  J.,  and  Salinger  and 
Stevens,  JJ.,  concur. 


KENTX7CKY  CO€HT  OF  APPEALS. 

DEMPSEY     SHAVER,    by    Next    Friend, 

Appt., 

V. 

STEWART  SMITH  et  al. 

<179  Ky.  26,  200  S.  W.  8.) 

Automobile  «•  <H>llislon  with  overtaken 
wagon  —  negligence. 

The  driver  of  an  automobile  under  con- 
trol is  negligent  as  matter  of  law   in  col- 


liding with  an  overtaken  wagon  in  broad 
daylight,  on  a  road  wide  enouj^h  for  him  to 
pass  in  safety,  merely  because  of  miscalcu- 
lation of  distance,  although  the  wa^i^on  was 
on  tlie  left  of  the  center  of  the  road. 
For  other  cases,  see  Automobiles,  II,  a,  itt^ 
Dig.  l-r,2  N.  S. 

(January  29,  1918.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Shelby  County  in 
favor  of  defendants  in  an  action  brought  tu 


Note. —  The  question  of  duty  and  liahil-  I  VIII.,  on  driving  directly  into  horse-drawit 


ity  of  operator  of  automobile  with  respet-t 
to  horses  encountered  on  tbe  highway  is 
lovered  in  the  note  to  Messer  v.  Bruening, 
^S  L.ILA.(X.S.)  946;  see  especially,  in  con- 
nection with  Shaver  v.  Smitii,  sulnlivision  |  Co.  41  L.RA. (N.S.)  337. 
J..H.AJ918C. 


vehicle. 

As  to  rules  of  the  road  governing  velii- 
cles  proceeding  in  the  same  direction,  see 
note  to  Hackett  v.  Alaniito  Sanitary  Dairy 
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recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendants* 
negligence.     Reversed. 

The  faotA  are  stated  in  the  opinion. 

Messrs.  Barrickman  St  Kaltenbacher 
for  appellant. 

Mr.  W.  T.  Beckham  for  appellees. 

Clay,  C,  filed  the  following  opinion: 

Dcmpscy  Shaver,  suing  by  his  father  as 
next  friend,  Lloyd  Shaver,  brought  this  ac- 
tion against  Stewart  Smith  and  Clarence 
Smith  to  recover  damages  for  personal  in- 
juries. From  a  verdict  and  judgment  in 
favor  of  defendai;its,  plaintiff  appeals. 

It  is  insisted  for  plaintiff  that  the  trial 
court  should  have  held  that  defendants  were 
negligent  as  a  matter  of  law,  and  have  sub- 
mitted to  the  jury  only  the  question  of 
damages. 

According  to  the  evidence  of  plaintiff,  he 
was  14  years  of  age  when  the  accident  oc- 
curred under  the  following  circumstances: 
He  had  been  to  Shelbyville,  and  was  walk- 
ing home  over  the  state  pike.  He  was  over- 
taken by  Mr.  Jeff  Money,  who  was  driving 
a  spring  wagon..  Mr.  Money  invited  him  to 
ride,  and  be  sat  down  beside  Mr.  Money  on 
the  front  seat.  After  riding  about  half  a 
mile,  an  automobile  belonging  to  Clarence 
fimith,  and  driven  by  Stewart  Smith,  and 
used  by  them  in  conducting  their  partner- 
ship business,  approached  the  wagon  from 
the  rear.  L'^pon  the  sounding  of  the  horn 
plaintiff  told  Mr.  Money  that  there  was  a 
machine  behind  them.  At  that  time  the 
■\vagon  was  nearer  the  right  side  of  the  pike 
than  the  left.  The  pike  was  25  or  30  feet 
wide,  and  there  was  plenty  of  room  for  the 
automobile  to  pass.  When  the  automobile 
reached  the  wagon,  the  fender  struck  the 
Avagon  in  the  rear,  and  plaintiff  was  thrown 
to  the  ground  and  injured.  His  injuries 
consisted  of  a  cut  which  had  to  be  sewed  up 
and  several  bruises  and  abrasions.  At  tbc 
time  of  the  accident  the  machine  was  going 
at  the  rate  of  10  or  12  miles  an  hour. 

According  to  the  evidence  of  Stewart 
Smith,  the  driver  of  the  machine,  he  saw 
the  wagon  some  distance  away  and  sounded 
his  horn.  He  was  then  going  7  or  8  miles 
an  hour,  and  was  on  the  left  side  of  the 
road.  The  wagon  was  nearer  the  left  side 
of  the  road  than  the  right.     As  they  ap- 


proached the  second  culvert,  he  knew  that 
he  could  not  pass  Mr.  Money  on  the  culvert. 
He  then  slowed  down  and  followed  3ilr. 
Money  over  the  culvert.  In  describing  how 
the  accident  occurred,  he  said:  "Just  after 
he  went  over  the  "culvert,  I  aimed  to  pah^; 
him,  aimed  to  go  around  him.  Of  course. 
I  was  watching  where  I  was  driving,  and 
didn't  make  quite  allowance  enough.  I 
saw  I  was  going  to  hit  the  wagon,  and  I 
stopped  the  machine  as  quick  as  possible." 

At  that  time  he  was  moving  very  slowly, 
and  had  the  machine  under  perfect  cuntrol. 
He  further  stated  that  he  struck  the  wagon 
because  the  wagon  was  in  the  way,  and  hf 
could  not  stop  the  machine  before  it  .<<truok 
the  wagon.  Roy  Smith,  a  brother  of  the  de- 
fendants, testified  that  the  road  at  the  place 
of  the  accident  was  25  or  30  feet  wide,  and 
that  two  or  three  automobiles  could  have 
passed  in  that  distance.  Messrs.  Fullen- 
Tvider  and  Ware  testified  that  they  went  to 
the  place  of  the  accident  shortly  after  the 
accident  occurred,  and  the  tracks  indicated 
that  the  brakeis  had  been  applied,  and  that 
the  left  wheels  had  slipped  off  the  metal 
for  a  distance  of  4  feet.  When  the  machine 
began  to  skid  they  could  not  say. 

The  record  discloses  that  the  defendants 
not  only  denied  the  allegations  of  the  peti- 
tion, but  pleaded  contributory  negligence 
on  the  part  of  the  driver  of  the  wagon  as 
agent  of  the  plaintiff,  who  was  an  infant 
and  guest  of  the  driver.  It  further  appears 
that  a  demurrer  was  sustained  to  this  plea, 
and  the    plea  dismissed. 

Here,  then,  we  have  a  case  from  which 
the  question  of  contributory  negligence  has 
been  eliminated.  The  automobile  was  ap- 
proaching the  wagon  from  the  rear.  It  dot*?* 
not  appear  that  the  wagon  suddenly  pulled 
in  front  of  the  automobile.  The  driver  had 
the  machine  under  perfect  control.  It  was 
broad  daylight,  and  the  position  of  the 
wagon  was  known  to  the  driver  of  the  ma- 
chine. Under  these  circumstances  the  ma- 
chine collided  with  the  wagon,  and  the  only 
excuse  that  the  driver  of  the  machine  offered 
is  that  the  wagon  was  in  the  way,  and 
he  miscalculated  the  distance  between  hi> 
machine  and  the  wagon.  Etcu  if  the  wagon 
was  on  the  wrong  side  of  the  road  and  in 
the  way,  this  did  not  give  to  the  driver  of 
the  machine  the  right  to  run  against  the 


And  with  respect  to  rules  of  the  road 
governing  vehicles  proceeding  in  opposite 
directions,  see  note  to  Smith  v.  Barnard,  41 
L.R.A.(N.S.)  322. 

Generally  as  to  imputed  negligence  of 
driver  of  vehicle  to  passenger,  see  notes  to 
JSchultz  v.  Old  Colony  Street  R.  Co.  8  L.R.A. 
(K.S.)  597,  and  Christopherson  v.  Minnea- 
polis, St.  P.  &  S.  Ste.  M.  R.  Co.  L.R.A. 
1915A,  7«1. 
L.H.A.1918C. 


I  As  to  imputed  or  contributory  negligeuo' 
of  passenger  riding  in  automobile  driven  bv 
another  precluding  recovery  against  tlird 
person  for  injury,  see  note  to  Rebillard  v. 
Minneapolis,  St  P.  &  S.  Ste.  M.  R.  Co. 
'  L.R.A.1915B,  953. 

!  As  to  reciprocal  duty  of  operator  of  auto- 
I  mobile  and  pedestrians  to  use  care,  see  note 
I  to  Deputy  v.  Kimmell,  61  L.R.x\.(X.S.) 
1  990,  and  earlier  notes  there  referred  to. 


SHAVER  ▼.  SMITH. 
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wagon.  Under  the  circumstances  he  should 
have  stopped  his  car  and  requested  the 
driver  of  the  wagon  to  turn  out,  rather  than 
keep  on  driving  and  come  in  collision  with 
him.  Savoy  v.  McLeod,  IH  Me.  234,  48 
L.R.A.(N.S.)  971,  88  Atl.  721.  On  the 
other  hand,  if  he  ran  into  the  wagon  merely 
because  he  miscalculated  the  distance,  there 
can  be  no  question  that  the  collision  was 
due  to  his  fault.    Since  the  driver  was  un- 


der the  duty  to  use  ordinary  care  to  avoid 
coming  into  contact  with  the  wagon,  and 
since  the  uncontradicted  evidence  shows 
that  he  failed  to  use  such  care,  we  conclude 
that  the  trial  court  should  have  directed 
the  jury  to  find  for  plaint  ilT,  and  have  left 
to  the  jury  only  the  question  of  damages 
under  a  proper  instruction. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 


KEKTVCKY  CXyUKfT  OF  APPBAIjS. 

J.  A.  SCOTT»  Appt., 

V. 

S.  H.  RATUFF. 
<179  Ky.  267,  200  S.  W.  462.) 

Condttlon  —  devolatlon  of  title. 

1.  A  coodition   in  a  deed  that  the  title 
should  at  once  go  to  the  grantee's  children 
if  creditors  of  the  grantee  sought  to  sub- 
ject the  property  to  tkeir  claims  is  valid. 
For  other  cases,  see  Covenants  and  Condi' 

tions,  IL  a,  in  Dig,  .1-52  N.  S. 

Deed  —  eraat  to  children  *—  rlglits  of 
after-born  children. 

'2.  After-bom  children  share  equally  with 
those  living  when  condition  is  broken,  in 
the  benefit  of  a  condition  in  a  deed  provid- 
ing that  upon  an  attempt  by  the  grantee's 
creditors  to  subject  the  property  to  their 
claims  the  title  shall  at  once  go  to  his 
children. 
For  other  cases,  see  Deeds^  II.  h,  in  Dig. 

1-52  N.  8. 

(February  12,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Franklin 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  promissory  note  executed  by  de- 
fendant to  plaintiff  as  part  consideration 
for  land.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hager  &  Stewart,  for  appel- 
lant: 

A  deed  granting  a  fee-simple  title  cannot 
be  loaded  with  conditions  which  destrov 
the  grant. 


Land  v.  Land,  172  Ky.  145,  189  S.  W.  1; 
Ray  v.  Spears,  23  Ky.  L.  Rep.  814,  64  S.  W. 
413;  Humphrey  v.  Potter,  24  Ky.  L.  Rep. 
1284,  70  S.  W.  1062;  Hughes  v.  Hammond. 
186  Ky.  694,  26  L.R.A.(N.S.)  808.  126  S.  W. 
144. 

A  provision  in  a  deed  that  it  shall  not 
go  into  effect  during  the  life  of  the  grantor 
simply  reserves  a  life  estate.  i 

Reynolds  v.  McFarland,  10  Ky.  L.  Rep. 
932,  11  S.  W.  202;  Phillips  v.  Thomas  Lum- 
ber Co.  94  Ky.  445,  42  Am.  St.  Rep.  367,  22 
8.  W.  662. 

A  parent  has  a  right,  in  creating  an  es- 
tate in  a  child,  to  impose  conditions  or  limi- 
tations which  would  devest  his  title  in  the 
event  he  should  get  in  debt,  when  coupled 
with  a  provision  that  the  remainder  in  foe 
should  vest  in  specified  perj»one. 

Bull  V.  Kentucky  Nat.  Bank,  90  Ky.  452. 
12  L.R.A.  87,  14  S.*W.  425;  Bottom  v.Fultz, 
124  Ky.  307,  98  S.  W.  1037. 

A  deed  to  the  children  of  a  named  person 
vests  an  interest  in  all  the  children,  includ- 
ing any  that  might  be  born  thereafter,  and 
none  of  them  can  have  a  perfect  title  un- 
til the  possibility  of  issue  is  extinct. 

Barker  v.  Barker,  143  Ky.  06,  135  S.  W. 
396;  McCoy  v.  Ferguson,  164  Ky.  136,  175 
S.  W.  23 ;  HaU  v.  Wright,  121  Ky.  16, .  87 
S.  W.  1129,  188  Ky.  71,  127  S.  W.  516,  Ann. 
Cas.  1912A,  1255:  May  v.  Justice,  148  Ky. 
696,  147  S.  W.  409;  Jones  v.  Thomasson, 
169  Ky.  196,  166  S.  W.  1001. 

Messrs.  Willis  &  Davis,   for  appellees: 

A  deed  by  a  parent  conveying  land  to 
his  son,  with  a  final  provision  that  it  does 
not  take  effect  until  the  death  of  the  grant- 


Note.  —  The  unskilled  hand  which  drew 
the  deed  under  consideration  in  the  case 
above  reported  appears  unwittingly  to  have 
created  that  very  rare  thing  in  American 
law,  a  shifting  use.  The  operation  of  such 
a  limitation  was  the  subject  of  considera- 
tion in  Simonds  v.  Simonds,  199  Mass.  552, 
19  L.R.A.  (N.S.)  686,  85  N.  E.  860,  where 
it  was  held  that  a  grant  to  one,  his  heirs 
and  assigns,  habendum  to  him  during  the 
term  of  his  natural  life,  remainder  to  such 
of  Ills  children  as  should  arrive  at  the  age 
of  twenty-one  years,  their  heirs  and  as- 
L.K.A.1918C. 


signs,  created  a  fee  in  the  first  taker  to 
hold  for  his  use  during  life,  and  then  for 
tlie  use  of  such  of  his  children  as  should 
attain  majority,  whether  they  did  so  before 
or  after  his  death.  In  commenting  upon 
this  case,  it  was  said  in  19  L.R.A. (N.S.) 
686,  that  in  giving  effect  to  a  future  estate 
created  by  a  deed  for  the  benefit  of  a  class 
not  definitely  ascertained  at  the  termination 
of  the  precedent  estate,  as  a  shifting  use, 
the  case  seemed  to  be  unique  in  the  jurist 
prudence  of  this  country.  •  ^^ 
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or  and  his  wife,  conveys  a  remainder  with  a 
life  estate  reserved  to  grantors. 

Phillips  V.  Thomas  Lumber  Co.  94  Ky. 
445,  42  Am.  St.  Rep.  367,  22  S.  W.  652; 
Reynolds  v.  McFarland,  10  Ky.  L.  Rep.  J)32, 

11  S.  W.  202. 

A  provision  in  the  deed  conveying  a  re- 
mainder interest  on  condition  that  the  deed 
hIihU  be  void  upon  the  happening  of  certain 
contingencies  creates  a  defeasible  fee. 

Wills  V.  Wills,  85  Ky.  486,  3  S.  W.  900. 

It  is  lawful  for  a  parent  in  a  conveyence 
to  his  child,  to  provide  that  the  deed  shall 
he  void  if  the  child  shall  encumber  the  es- 
tate or  contract  any  liibility  which  would 
render  it  liable  to  be  sold. 

Bull  v.  Kentucky  Xat.  Bank,  90  Ky.  462, 

12  L.R.A.  37,  14  *S.  W.  425;  Bramhall  v. 
Ferris,  14  N.  Y.  41,  67  Am.  Dec.  113;  Bot- 
tom V.  Fultz,  124  Ky.  307,  98  S.  W.  1037. 

Upon  the  violation  of  a  condition  in  the 
deed,  or  upon  the  happening  of  contingen- 
cies provided  for  by  the  deed,  tbe  estate 
immediately  vest^;  and  when  tiie  parties 
taking  the  remainder  in  fee  are  heirs  of  the 
^rst  grantee,  it  means  only  such  heirs  as 
were  in  exii«teuce  at  the  time  of  the  defeas- 
ance. 

Turner  v.  Patterson,  5  Dana,  296;  Fos- 
ter V.  Shreve,  6  Bush,  519;  Barker  v.  Bar- 
ker, 143  Ky.  66,  135  S.  W.  396. 

Courts  will  adopt  the  construction  of  a 
deed  or  will  which  prevents  a  title  to  real 
estate  from  remaining  contingent,  and  will 
endeavor,  if  consisstent  with  the  intention, 
to  vest  the  title  in  someone  in  existence. 

Pearcy  v.  Greenwell,  80  Ky.  616;  Black- 
well  V.  Blackwell,  147  Ky.  264,  143  S.  W. 
1010;  Robb  v.  Orm,  164  Ky.  752,  176  S.  W. 
221;  Mullins  v.  Moberly,  146  Ky.  477,  140 
-S.  W.  652. 

It  is  the  object  of  construction  to  effect- 
uate the  intention  of  the  parties;  and  in 
^thering  the  intention  of  the  maker  from 
an  instrument,  the  relation  of  the  parties 
thereto  should  be  considered  and  every 
"Word,  phra:g<e,  and  clause  should  be  given 
«ffect,  if  possible. 

Davis  V.  Hardin,  80  Ky.  672;  American 
I^at.  Bank  v.  Madison,  144  Ky.  156,  38 
L.R.A.(N.S.)  597,  137  S.  W.  1076;  Louis- 
ville Presby.  Theological  Seminary  v.  Fi- 
delity Trust  &  S.  V.  Co.  113  Ky.  336,  '6S 
S.  W.  427. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  in  this  case  is,  Could 
the  appellee,  S.  M.  Ratliff,  make  a  good 
title  to  a  tract  of  land  that  she  sold  to  the 
appellant,  Scott?  Whether  she  could  or 
not  depends  on  the  proper  construction  of  a 
deed  made  in  1878  by  John  H.  Reynolds, 
and  wife  to  their  son  Thomas  Remolds 
L.R.A.1018C. 


the  father  of  S.  M.  Ratliff.  This  dew!  re- 
cites: "That  said  party  of  the  first  part 
for  and  in  consideration  of  the  love  and 
affection  that  we  have  for  our  ( son )  and  for 
the  further  sum  of  one  hundred  dollars  to  be 
paid  to  Ann  Sowards  or  her  heirs  in  five 
years  from  this  date  do  hereby  sell  and 
convey  to  the  party  of  the  second  part  his 
heirs  and  assigns  the  following  described 
property,  to  wit:  A  certain  part  of  the 
home  farm  that  we  now  live  on  and  bounded 
as  follows:  ...  To  have  and  to  hold 
the  same,  together  with  all  the  appurten- 
ances tboreunto  belongiag  unto  the  ^mrty 
of  the  second  part,  his  heirs  and  assigns 
forever.  And  t^e  said  party  of  the  first  part 
hereby  covenant  with  the  said  party  of  the 
second  part  that  they  will  warrant  the  title 
to  the  property  hereby  conveyed  unto  said 
party  of  the  8ec(»id  part  and  his  heirs  and 
assigns  forever.  That  is  to  say  Tliomas 
Reynolds  is  not  to  sell  or  convey  said  lajid 
to  aney  person  except  to  William  Reynolds 
or  C.  Reynolds;  and  if  said  Thomas  Rey- 
nolds should  sell  or  convey  to  aney  other 
persons  then  in  that  event  this  deed 
shall  be  void  and  if  said  Thomas  Reynolds 
should  git  in  debt  or  any  Ubility  to  sell 
said  land  then  this  deed  shall  bee  void  and 
the  land  to  gow  to  his  children  and  if  he 
has  no  childran  then  it  shall  gow  to  his  bro- 
thers and  sisters  and  if  Thomas  Reynolds 
should  die  before  his  wife  she  is  to  live  ou 
said  land  her  lifetime  unless  she  shuld 
marry  and  in  the  event  that  she  shuld 
marry  then  tlie  land  is  to  gow  to  said 
Thomas  Reynolds  hirrs  at  the  date  of  said 
marrage.  This  deed  is  not  to  take  affect 
until  the  death  of  myself  and  Cyntha  Rey- 
nolds .  .  .  my  wife  and  at  our  death 
then  this  deed  is  to  gow  into  effect." 

It  stiinds  admitted  that  in  1873  Thomas 
Reynolds,  the  grantee  in  the  deed,  became 
involved  in  debt,  and  as  a  result  thereof 
judgment  went  against  him,  and  the  execu- 
tion issued  thereon  was  levied  on  the  tract 
of  land  conveyed  to  him  by  his  fatlter. 
Thereafter  the  land  was  sold  in  satisfaction 
of  the  execution  and  purchased  by  the  ex- 
ecution plaintiff,  who  had  the  sheriff  make 
a  deed  to  the  land  that  he  had  bought  to 
S.  M.  Ratliff,  she  having  satisfied  his  ex- 
ecution debt.  It  is  furtlier  admitted  on  the 
record  that  Thomas  Reynolds,  the  grantee 
in  the  deed,  is  living  and  that  S.  M.  Ratliff 
is  his  onlv  child. 

On  behalf  of  S.  M.  Ratliff  the  argument 
is  made  that,  as  it  was  provided,  in  sub- 
stance and  effect,  in  the  deed  to  Thomas 
Reynolds,  that  if  he  should  get  in  debt  and 
any  creditor  should  undertake  to  subject 
the  land  to  the  payment  of  the  debt  then 
the  deed  to  him  .should  be  void  **and  the 
land  to  ^o  to  his  children,  and  if  he^has  no 
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•children,  then,  to  his  brothers  and  sisters;*' 
and  that  as  Thomas  Reynolds  did  get 
in  debt  and  the  land  was  sold  to  satisfy 
his  indebtedness,  this  at  once  devested 
him  of  the  title  and  at  once  rested  the 
title  in  his  children,  and  as  she  was  at  the 
•time  and  is  now  the  only  living  child,  the 
iull  title  vested  in  her  by  virtue  of  the  sale 
of  the  land  as  well  as  by  the  deed  made  by 
the  sheriff,  subject  to  the  life  estate  of  John 
Reynolds  and  his  wife.  It  may  however, 
be  here  observed  that  there  is  no  contro- 
versy betwaen  the  parties  respecting  this  life 
•  estate. 

On  behalf  of  Scott  the  argument  is  made : 
<1)  That  as  the  deed  to  Thomas  Reynolds 
•conveyed  to  him,  in  the  granting  clauacy 
the  fee-simple  title,  this  title  woald  not  be 
impaired  or  devested  by  aubsequeat  condi* 
UooLB  in  the  deed;  (2)  that  as  Thomas  Rey- 
noldsy  the  grantee,  is  yet  livings  and  upon 
the  defeasance,  assuming  it  to  be  valid,  the 
deed  provided  that  the  land  should  go  to 
his  children,  S.  M.  Ratli£f,  although  the 
only  child  of  Thomas  Reynolds,  did  not  and 
would  not  become  invested  with  a  good, 
vendible  title  until  the  possibility  of  fur- 
ther issue  to  Thomas  Reynolds  was  extin- 
guished, and  this  could  not  reasonably  be 
determined '  until  his  death. 

As  to  the  first  proposition,  it  is  the  set- 
tled law  of  thi»  state,  as  declared  by  this 
<:ourt.  that  the  condition  the  grantor  at- 
.tached  to  the  conveyance,  providing  that  in 
the  event  any  creditors  of  the  grantee 
!M)ught  to  subject  the  land,  the  title  should 
Jit  once  go  to  his  children,  is  a  valid  and  en- 
forceable one.  Bull  v.  Kentucky  Nat.  Bank, 
90  Ky.  452.  12  L.R.A.  37,  14  S.  W.  425; 
Bottom  V.  Fultz.  124  Ky.  302,  98  S.  W.  1037. 
And  so  when  thiH  i-ondition  in  the  deed  was 
broken  by  the  grantee,  he  was  at  once  de- 
vested of  title  to  the  land,  and  the  title 
at  once  vested  in  his  children,  or  rather  in 
his  daughter,  now  S.  M.  RatlifF,  as  she  was 
at  that  time  his  only  child. 

The  remaining  question  is  Did  8.  M. 
Ratliff  take  a  fee  simple  title  to  the  whole 
of  the  land,  or  did  she  take  a  title  part  of 
which,  at  lesst,  was  subject  to  be  defeated 
by  the  birth  of  other  children  to  the  gran- 
tee, Thomas  Reynolds?  It  is  plain  that  if 
Thomas  Reynolds,  at  the  time  he  forfeited 
his  title  to  the  land,  had  had  other  children 
than  S.  M.  Ratliff,  the  title  would  have 
(^one  to  all  of  the  children  in  equal  shares. 
But  it  is  contended  that  as  S.  M.  RatlifT 
was  at  that  time  the  only  living  child,  the 
•whole  title  vested  in  her,  and  having  once 
vested,  no  part  of  it  was  subject  to  bo  de- 
feated or  taken  away  from  her  by  birth  of 
other  children. 

We  do  not  find  ourselves  able  to  agree 
with  this  contention.  It  will  be  observed 
X,B,A^918C. 


that  the  grantor  did  not  say  that  the  title 
should  vest  in  the  children  of  the  grantee, 
Thomas  Reynolds,  living  at  the  time  the 
condition  was  broken,  or  use  any  words  that 
could  be  construed  to  mean  that  he  intend- 
ed that  the  estate  should  go  to  the  then 
living  children  of  Thomas  Reynolds,  or  that 
after-bom  children  should  be  deprived  of 
their  equal  shares  in  the  land  with  the 
children  living  at  the  time  the  title  devolu- 
ted  from  the  grantee  to  his  children.  On 
the  contrary,  he  used  without  limitation  the 
broad  word  "children,"  thereby  manifesting 
a  purpose  that  all  the  children  of  the  gran- 
tee should  participate  equally  in  the  owner- 
ship of  the  land. 

According  to  the  construction  placed  on 
this  provision  by  counsel  for  the  appellee,  if 
a  ehild  of  the  grantee  had  been  bom  six 
months  after  the  condition  was  broken^  he 
would  be  denied  the  right  to  share  in  the 
land  as  much  so  as  a  child  that  might  be 
bom  twenty  years  afterwards,  because  the 
whole  argument  rests  on  the  proposition 
that  when  the  condition  was  broken,  the 
title  immediately  became  vested  irrevocably 
in  the  then  living  children  of  the  grantee, 
as  much  so  indeed  as  if  the  deed  had  been 
made  to  them  in  the  first  instance,  or  the 
children  who  should  take  when  the  condi- 
tion was  broken  had  been  named  in  the  deed 
to  Tliomas  Revnolds. 

It  would  further  follow  from  this  con- 
struction that  if  the  grantee  had  no  child- 
ren when  the  condition  was  broken,  the  land 
would  go  under  the  deed  to  his  brothers 
and  sisters,  who  would  likewise  take  the 
fee- simple  title,  of  which  they  could  not  be 
devested,  in  whole  or  in  part,  by  children 
subsequently  bom.  The  result  of  this 
would  be  that  although  the  children  of 
Thomas  Reynolds,  if  he  had  any,  were  to  be 
the  ftrat  takers,  and  his  brothers  and  sisten 
the  second,  his  children  if  bom  subsequent 
to  the  devolution  in  the  title  would  be  de- 
prived of  all  interest  in  the  estate.  This 
construction  would  certainly  do  violence 
to  the  expressed  intention  of  the  grantor, 
which  was,  as  we  think,  that  all  the  children 
of  Thomas  Reynolds,  no  matter  when  born, 
would  take  an  equal  share  in  the  land.  In 
other  words,  if  only  one  child  was  living 
when  the  condition  was  broken,  the  title 
would  go  to  that  child,  subject,  however, 
to  be  opened  up  for  the  benefit  of  subse- 
quently born  children,  who,  as  each  was 
born,  would  take  his  equal  share. . 

Accordingly  we  think  that  S.  M.  Ratliff 
never  had  and  will  not  have  until  the 
death    of    Thomas    Revnolds    without    fur- 

• 

ther  issue  the  fee-simple  title  to  the  whole 
of  this  land.  The  construction  we  have 
adopted  is  in  harmony  with  many  opin- 
ions of  this  oourt  coustming  the  mean- 
ing of  the  word  "children"  in  deeds  and 
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wills  in  cases  presenting  questions  whether 
children  liv^ig  at  the  time  the  title  vested 
in  the  children  under  some  condition  in  the 
deed  or  will  took  the  whole  estate  to  the 
exclusion  of  after-born  children.  Thus  in 
Barker  v.  Barker,  143  Ky,  66,  135  S.  W. 
396,  the  devise  was  to  Mrs.  Caroline  M. 
Stites,  and  in  the, event  of  her  death  before 
the  will  took  effect,  the  property  devised 
was  directed  to  be  "divided  between  the 
children  of  Kichard  N.  Barker  and  Maxwell 
S.  Barker,  share  and  share  alike."  Mrs. 
Stites  died  before  the  testatrix,  and  the 
question  in  the  case  was  whether  the  testa- 
trix meant  to  give  this  property  to  the 
children  of  the  Barker  brothers  referred  to 
in  the  will  who>  might  be  living  at  her 
death^  or  to  them  and  such  others  as  mi^ght 
be  born  thereafter  to  the  Barker  brothers. 
In  that  case  upon  a  construction  of  the 
whole  will  the  court  held  that  it  was  the 
intention  of  the  testatrix  that  only  those 
living  at  her  death  sliould  participate  in 
the  estate,  but  said:  '^At  common  law  a 
bequest  to  a  class  was  held  to  embrace  all  in 
the  class  at  the  time  the  bequest  was  to 
take  effect,  but  where  there  was  a  poet- 
p<wement  of  the  payment  of  the  legacy  un- 
til a  period  subsequent  to  the  death  of  the 
testator,  every  person  answering  the  de- 
scription at  the  time  fixed  for  the  division 
was  held  entitled  to  participate  as  one  of 
the  class.  ...  In  this  state,  however, 
the  common-law  rule  has  not  been  followed, 
and  in  the  cases  of  Lynn  v«  Hall,  101  Ky. 
738,  72  Am.  St.  Rep.  439,  43  S.  W.  402; 
Goodridge  v.  Schafer,  24  Ky.  L.  Rep.  219,  68 
S.  W.  411 ;  Cay  wood  v.  Jones,  32  Ky.  L.  Rep. 


1302, 108  S.  W.  888 ;  Gray  v.  Pa^h,  24  Kv.  L 
Rep.  963,  66  S.  W.  1026:  and  United 
States  Fidelity  &  G.  Co.  v.  Douglas,  134 
Ky.  374,  120  S.  W.  328,  20  Ann.  Ca*.  993, 
it  is  held  that  a  bequest  to  the  children 
of  A  would,  in  the  absence  of  a  contrary 
intent  expressed  in  the  will,  include  not 
only  the  children  of  A  living  at  the  death 
of  the  testator,  but  all  such  as  might  there- 
after be  born  to  him.  It  may  be  said  that 
this  rule  of  construction  is  now  the  well- 
settled  law  of  this  state ;  and  in  the  absence 
of  some  expression  in  the  wiH  indicating 
a  contrary  intention  on  the  part  of  the 
testatrix,  the  same  principle  wtHild  govern 
in  the  case  at  bar." 

The  rule  announced  in  thl»  ease  was 
also  approved  in  Lamar  ▼.  Crosby,  162 
Ky.  320,  172  8.  W.  693,  Ann.  Cas.  1916E, 
1033,  in  which  a  number  of  eases  affirming 
it  are  cited.  Another  case  in  point  is  Mc- 
Coy V.  Ferguson,  164  Ky.  136,  175  S.  W. 
i  23.  The  cases  of  MuUins  v.  Moberly.  145 
Ky.  477,  140  S.  VV.  652,  Foster  v:  Shrere, 
6  Bush,  619,  and  Turner  v.  Patterson, 
5  Dana,  292,  are  relied  on  by  counsel  for 
appellee,  but  we  find  nothing  in  any  of 
these  opinions  in  conflict  with  the  rule 
taken  from  Barker  v.  Barker. 

It  results  from  w^hat  we  have  said  that 
the  court  committed  error  in  sustaining  a 
demurrer  to  the  answer  and  counterclaim 
of  Scott,  and  in  effect  holding  that  S.  M. 
Ratliff  conveyed  to  Scott  a  good  title. 

Wherefore  the  judgment  is  reversed,  with 
directions  to  overrule  the  demurrer,  and 
for  proceedings  consistent  with  this  opinion. 
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FIDELITY  &  CASUALTY  COMPANY  OF 
NEW  YORK,  Appt., 

V. 

.  PALMER  HOTEL  COMPANY. 

(179  Ky.  618,  200  S.  W.  923.) 

Insurance  —  indemnity  «—  excepUons  — 
injnry  on  elevator. 

A  provision  in  a  policy  insuring  against 
liability  for  injury  on  an  elevator,  that  the 
policy  does  not  cover  loss  from  liability  to 
any  person  in  or  about  an  elevator  while 
operated  by  or  in  charge  of  a  person  under 
the  age  fixed  by  law  for  elevator  attendants, 
includes  a  loss  arising  while  the  elevator 
is  in  charge  of  such  person,  although  the 

Note.  —  As  to  elevator  insurance,  see  an- 
notation following  this  case,  post,  812,  and 
references  therein  to  annotations  on  related 
questions. 
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injury  is  due  to  a  structural  defect  in  the 
elevator. 

For  other  caseSy  see  Insurance,  VIII.  in  Dig^ 
1-52  N.  a. 

(February  26,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  McCra^'ken 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  under  a  policy  of  indemnity  insur- 
ance.    Reversed. 

The.  facts  arc  stated  in  the  opinion. 

Messrs.  Mocquot  &  Berry,  for  appel- 
lant: 

Policies  of  insurance,  if  devoid  of  am- 
biguity, will  be  construed  as  other  siuipit* 
contracts. 

1  Cooley,  Briefs  on  Ins.  p.  627:  JEtrii. 
Ins.  Co.  V.  Johnson,  11  Bush,  587,  21  Am. 
Rep.  223 ;  14  R.  C.  L.  p.  928. 
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Language  will  be  given  its  plain  and 
customary  meaaing; 

1  Cooley,  Briefs  on  Ins.  pp.  629,  637; 
fidelity  &  C.  Co.  v.  Hart,  142  Ky.  25,  133 
S.  W.  996. 

Breach  of  contract  will  avoid  an  insur- 
ance policy  even  though  the  breach  is  not 
the  proximate  cause  of  the  loss. 

Speagle  v.  Dwelling  House  Ins.  Co.  97 
Xy.  646,  31  8.  W.  282;  Robinson  v.  ^tna 
Ins.  Co.  18  Ky.  L.  Rep.  866,  36  8.  W.  693 ; 
Thomas  v.  Hartford  F.  Ins.  Co.  21  Ky.  L. 
Rep.  914,  63  8.  W.  297;  Goodwillie  v.  Lon- 
don Guarantee  &  Acci.  Co.  108  Wis.  207, 
84  N.  W.  166;  Tozer  v.  Ocean  Acci.  & 
<}uarantee  Corp.  94  Minn.  478,  103  N.  W. 
609;  Montgomery  v.  Firemen's  Ins.  Co. 
16  B.  Mon.  439.  * 

Messrs.  ^Wheeler  St  Hughes,  for  appeN 
lee: 

If  there  is  ambiguity  in  the  language 
employed,  or  if  the  words  or  sentences  of 
the  contraet  have  two  meanings,  all  doubt 
vrill  be  resolved  against  the  insurer. 

Farmers  Mut.  Equity  Ins.  8oc.  v.  Smith, 
158  Ky.  469,  L.R.A.  1915B,  844,  165  S.  W. 
■675;  Pacific  Mut.  L.  Ins.  Co.  v.  McCabe, 
157  Ky.  270,  162  S.  W.  1136;  Spring  Gar- 
den Ins.  Co.  v.  Imperial  Tobacco  Co.  132 
Ky.  7,  20  L.R.A.(N.S.)  277,  136  Am.  St 
Rep.  164,  116  S.  W.  234;  Hurst  Home  Ins. 
Co.  V.  Deatlev,  175  Ky.  728,  L.R.A.  1917E, 
750,  194  S.  W.  910. 

Although  there  may  be  a  technical  breach 
of  an  indemnity  insurance  contract,  a  for- 
feiture  based  thereon  will  not  be  allowed 
unless  such  breach  proximately  contrib- 
uted to  the  injury  sued  about. 

Germania  Ins.  Co.  v.  Rudwig,  80  Ky.  223 ; 
Cooley,  Briefs  on  Ins.  3149;  Bridal  Veil 
Lumbering  Co.  v.  Pacific  Coast  Casualty 
Co.  75  Or.  57,  145  Pac.  671. 

Where  a  contract  of  insurance  under- 
takes to  indemnffy  against  loss  from  liabil- 
ity imposed  by  law  for  damages  on  account 
of  bodily*  injury  or  death  in  broad  terms, 
the  insurer  will  be  held  to  the  terms  of  the 
contract,  although  language  may  be  found 
in  a  subsequent  section  which  may  be  con- 
strued so  as  to  defeat  the  insured's  claim. 

Carroll,  J.,  delivered  the  opinion  of  the 
eourt: 

The  appellee,  Palmer  Hotel  Company, 
operated  a  hotel  in  Paducah,  and  there 
"was  issued  to  it  by  the  appellant  company 
*  contract  of  insurance  by  which  it  ob- 
ligated itself  to  indemnify  the  hotel  com- 
pany against  loss  occasioned  by  damages 
it  might  sustain  on  account  of  injury  or 
death  suffered  by  any  person  while. a  pas- 
senger in  its  elevator,  subject  to  conditions 
that  will  be  later  noticed.  While  the  con- 
tract was  in  force  a  passenger  in  the 
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elevator  sustained  personal  injuries  which 
were  caused  by  structural  defects  in  the 
elevator,  and  not  by  the  negligence  of 
the  operator,  and  brought  suit  against  the 
hotel  company  to  and  did  recover  damages. 
Thereafter  the  hotel  company  brought  this 
suit  against  the  Fidelity  &  Casualty  Com- 
pany on  its  contract  of  insurance  to  recover 
the  amount  it  had  paid  to  the*  Injured 
passenger.  The  Fidelity  &  Casualty  Com- 
pany defended  the  suit  upon  the  ground 
that  at  the  time  the  passenger  was  injured 
the  elevator  was  being  operated  by  an  em- 
ployee of  the.  hotel  company  who  was  under 
sixteen  yearsV  of  age,  and  consequently  it 
w*#  exempt  ffxjm  liability  by  the  stipula- 
tions in  the  contract  of  insurance,  which, 
in  the  insuring  clause,  provided  that  "the 
Fidelity  ft  Casualty  Company  of  New  York 
[hereinafter  called  the  company]  does  here- 
by agree  (1)  to  indemnify  the  person,  firm, 
Of  corporation,  named  in  statement  1  of 
tlie  schedule  of  statements,  and  herein 
called  the  assured,  against  loss  from  the 
liability  imposed  by  law  upon  the  assured, 
for  damages  oh  account  df  bodily  injuriea 
or  death  suffered  within  the  premises  des- 
ignated in  statement  4  of  the  said  schedule, 
as  the  result  of  an  accident  occurring  while 
this  policy  is  in  force,  by  any  person  or 
persons  while  in  the  car  of  any  elevator 
described  in  the  statement,  .  .  .  sub- 
ject to  the  following  conditions:  .  .  . 
(B)  This  policy  docs  not  cover  loss  from 
liability  for,  or  any  suit  based  on,  injuries 
or  death  suffered  or  caused  by  (1)  any 
minor  hired  by  the  assured  contrary  to 
law,  or  any  minor  while  performing  any 
Work  contrary'  to  law;  (2)  any  child  under 
fourteen  years  of  age  employed  by  the  as- 
sured in  any  state  in  which  there  is  no 
law  restricting  the  age  of  employment  in 
the  assured's  trade  or  business;  (3)  any 
person  who  is  in  charge  of  or  is  operating 
an  elevator  and  is  under  the  age  fixed  by 
law  for  elevator  attendants,  or  any  person 
in  or  about  any  elevator  while  operated  by 
or  in  charge  of  any  person  under  the  age 
fixed  by  law  for  elevator  attendants;  (4) 
any  person  who  is  imder  eighteen  years 
of  age  and  is  in  charge  of  or  is  operating 
an  elevator  in  any  state  in  which  there  is 
no  law  restricting  the  age  of  elevator  at- 
tendants, or  any  person  in  or  about  any 
elevator  while  operated  by  or  in  charge  of 
a  person  under  eighteen  years  of  age  in 
any  such  state." 

On  a  trial  of  the  case  in  the  lower  court 
there  was  a  judgment  for  the  full  amount 
claimed  in  favor  of  the  hotel  company,  and 
the  Fidelity  &  Casualty  Company  appeals. 

It  is  admitted  that  the  employee  of  the 
hotel  company  who  attended  the  elevator 
and  was  operating  it  at  the  time  the  ac* 
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cident  to  the  passenger  occurred  was  under 
the  age  fixed  by  law  in  this  state  for  eleva- 
tor attendants,  and  so  it  will  be  seen  that 
the  question  presented  on  this  record  is 
purely  one  of  law,  depending  on  the  proper 
construction  of  paragraph  B  in  the  contract 
heretofore  quoted,  and  especially  clause 
3  thereof. 

Referring  again  to  the  contract,  it  will 
be  noticed  that  the  Fidelity  &  Casualty 
Company  obligated  itself  to  indenmify  the 
hotel  company  against  any  loss  sufTered  by 
it  as  a  result  of  an  accident  to  any  person 
while  in  the  car  of  its  elevator,  but  prpvid- 
ed  that  "this  policy  does  not  cover  loss 
from  liability  for,  or  any  suit  based  on, 
injuries  or  death  suffered  or  caused  by 
.  .  .  (3)  any  person  who  is  in  charge 
of  or  is  operating  an  elevator  and  is  under 
the  age  fixed  by  law  for  elevator  attend- 
ants, or  any  person  in  or  about  any  eleva- 
tor while  operated  by  or  in  charge  of  any 
person  under  the  age  fixed  by  law  for  ele- 
vator attendants." 

For  the  hotel  company  the  argument  is 
made  that  paragraph  B  should  be  construed 
to  exonerate  the  insurance  company  from 
liability  only  in  a  suit  brought  to  recover 
damages  for  injuries  or  death  suilered 
(1)  by  a  minor  hired  by  the  assured  con- 
trary to  law  or  while  performing  any  work 
contrary  to  law;  or  (2)  by  any  child  under 
fourteen  years  of  age  employed  by  the 
assured  in  any  state  in  which  there  wa«  no 
law  restricting  the  age  of  employment;  or 
(3)  by  any  person  under  the  age  fixed  by 
the  law  for  elevator  attendants;  or  (4) 
by  any  person  in  charge  of  or  operating  an 
elevator  who  was  under  the  age  of  eight- 
een in  a  state  in  which  there  was  no  law 
restricting  the  age  of  elevator  attendants. 
In  other  words,  the  contention  is  that  the 
purpose  of  the  insurance  company  in  this 
paragraph  was  to  relieve  itself  from  liabil- 
ity in  a  suit  to  recover  damages  for 
injuries  or  death  sustained  by  any  infant 
of  the  class  described  in  the  paragraph 
who  was  injured  or  killed  while  operating 
an  elevator  or  employed  by  the  hotel  com- 
pany, and  sliould  be  so  construed.  The 
further  argument  is  made  that  to  con- 
strue this  paragraph  so  as  to  exempt  the 
company  from  liability  for  injuries  or 
death  suffered  by  an  adult  passenger  on 
the  elevator,  solely  because  at  the  time  ot 
the  accident  it  was  being  operated  by  or 
in  charge  of  one  of  the  prohibited  class, 
would  be  putting  into  the  paragraph  a 
meaning  that  it  is  not  fairly  susceptible 
of,  although  it  is  conceded  that  by  inter- 
polating or  omitting  certain  words  in  the 
paragraph  it  might  reasonably  be  construed 
to  exempt  the  insurance  company  from  li- 
ability for  damages  on  account  of  injuries 
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suffered  by  a  passenger  in  tlie  elevator 
while  it  was  in  charge  of  or  being  operated, 
by  one  of  the  prohibited  class. 

On  the  other  hand,  counsel  for  the  insur- 
ance company  say  paragraph  B  in  connec- 
tion with  clause  3  should  be  construed  a» 
if  it  read:  ''This  policy  does  not  cover  lo»^ 
from  liahility  for,  or  any  suit  based  on,  in- 
juries or  death  suffered  by  .  ,  .  (3)  fwy 
person  in  or  about  any  elevator  while  oper- 
ated by  or  in  charge  of  any  person  under 
the  age  fixed  by  law  for  elevator  attend- 
ants,"— and  that  i^cordingly  the  ini»urance 
company  was  not  liable  on  its  contract  to 
indemnify  the  hotel  company  for  the  dam- 
ages it  was  required  to  pay  to  the  passenger 
who  was  injured  in  the  elevator. 

The  contract  could  perhaps  have  beet 
simplified  and  made  plainer  if  the  exemp- 
tion from  liability,  on  account  of  au  acxi 
dent  to  any  person  riding  on  the  elevatoi 
when  it  was  in  charge  of  or  being  operated 
by  any  person  under  the  age  fixed  by  law 
for  elevator  attendants  had  been  put  in  a 
separate  clause;  but  we  think  thif^  exenip 
tion  feature  as  written  in  paragraph  H  wa> 
sufficiently  clear  to  advise  the  in^urcn!  that 
the  policy  did  not  cover  accidentia  to  i>a^- 
sengers  while  the  elevator  was  being  t»per- 
ated  by  or  in  charge  of  any  person  iiiuhr 
the  age  fixed  by  law  for  elevator  attendant*^. 
To  give  to  the  contract  the  c-onstnictiou 
contended  for  by  counsel  for  the  hotel  com 
pany  would  necessarily  result  in  striking 
from  paragraph  B  the  words  *'or  any  pertiou 
in  or  about  any  elevator  while  operated  by 
or  in  charge  of  any  person  under  the  age 
fixed  by  law  for  elevator  attendants."  and 
this  we  do  not  feel  authorized  hv  any  rule.^ 
of  construction  to  do. 

Paragraph  B,  which  contains  only  four 
short  clauses,  could  not  very  well  be  read 
by  any  person  of  ordinary  intelligence  with- 
out understanding  and  appreciating  the 
meaning  of  the  sentence  here  in  question. 
Evidently  it  was  the  intention  of  the  drafts- 
man of  this  paragraph  to  exempt  the  insur- 
ance company  from  liability  not  only  for  all 
accidents  that  might  happen  to  any  minor 
within  the  prohibited  age  while  in  charge  uf 
or  operating  the  elevator,  but  to  exempt  it 
from  liability  for  all  accidents  that  might 
happen  to  any  person  riding  on  the  elevator 
while  operated  by  or  in  charge  of  such  mi 
nor;  and  the  reason  doubtless  for  the  in^^er- 
tion  of  this  exemption  clause  was  that  mi- 
nors within  the  prohibited  a^e  are  not  like- 
ly to  be  as  prudent  or  as  careful  as  oldei 
persons,  or  as  apt  to  discover  or  call  atten 
tion  to  or  correct  defects  in  the  elevator  «i 
parts  (Tf  it  that  might  get  out  of  repair. 
But  whatever  the  reason  for  its  ip«ertion. 
it  is  in  the  contract,  and  the  iniiuraiu't 
company  had  the  unquestioned  right  to  in- 
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sert    as    many    exemption    olavees    as    it  ^ 
thought  proper  to  do. 

A  further  argument  is  made  by  counsel 
for  the  hotel  company  that,  sls  the  accident 
and  resultmg  injury  suffered  by  the  passen- 
ger who  reooyered  damages  from  the  hotel 
coaipany  was  due  to  a  structural  defect  in 
the  elevator,  and  not  to  any  fault  or  negli- 
gence on  the  part  of  the  operator,  the  in- 
surance company  should  not  be  allowed  to 
escape  liability  under  the  contract.  But  if 
we  should  attempt  to  adopt  this  construc- 
tion, we  would  be  at  once  confronted  by  the 
wiHrda  of  the  contract  exempting  the  insur- 
ance company  from  liability  for  "injuries 
to  any  person  in  or  about  the  elevator  while 
operated  by  or  in  charge  of  any  person  un- 
der the  age  fixed  by  law  for  elevator  attend- 
ants." So  that,  giving  to  these  exempting 
words  their  ordinary  meaning  and  such 
meaning  as  they  would  have  in  comm<m, 
everyday  usage,  it  makes  no  difference  what 
cause  brought  about  the  accident  or  injury, 
or  how  it  happened.  The  exemption  clause 
is  sweeping  in  its  terms,  and  the  only  fact 
necessary  for  the  insurance  company  to  es- 
tablish to  make  the  exemption  from  liabil- 
ity effective  is  to  show  that  the  elevator  at 
the  time  the  injury  complained  of  happened 
was  operated  by  or  in  charge  of  a  person 
under  the  age  fixed  by  law  for  elevator 
attendants.  The  exemption  of  the  com- 
pany from  liability  does  not  depend  on  the 
fact  that  the  injury  was  caused  or  brought 
about  by  some  act  of  omission  or  commis- 
sion on  the  part  of  the  elevator  attendant, 
but  on  the.  fact  that  a  prohibited  elevator 
attendant  was  operating  or  in  charge  of  the 
elevator.  When  the  elevator  is  being  oper- 
ated by  a  prohibited  attendant  it  is  wholly 
immaterial  what  cause  produced  or  brought 
about  the  accident  or  injury  or  death  to  the 
passenger. 

We  have  laid  down  in  a  number  of  cases 
certain  generally  accepted  rules  applicable 
in  the  construction  of  insurance  contracts, 
which  are  thus  stated  in  Spring  Garden 
Ins.  Co.  y.  Imperial  Tobacco  Co.  132  Ky.  7, 
116  S.  W.  234,  20  L.R.A.(N.S.)  277,  136 
Am.  St.  Rep.  164,  where  the  court  said: 
"The  companies  had  the  unquestioned  right 
to  insert  as  many  reasonable  provisions  in 
the  policy  exempting  them  from  liability 
as  they  thought  proper  or  necessary.  We 
know  of  no  rule  of  law  that  denies  to  in- 
surance companies  this  privilege.  They  maj' 
limit  the  amount  of  insurance  they  will  of- 
fer, may  limit  the  species  of  property  they 
will  insure,  may  provide  reasonable  condi- 
tions that  the  insured  must  observe,  as  well 
as  conditions  that  will  in  certain  states  of 
case  operate  as  a  forfeiture  of  the  policieft  or 
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waiver  of  the  right  of  the  insured  to  re> 
cover  upon  them,  and  may  protect  them- 
selves from  loss  resulting  from  causes  that 
they  do  not  desire  to  offer  indenmity  against. 
Why  then,  should  these  words  by  which 
the  companies  •  undertook  to  limit  their 
liability  be  stricken  from  the  policies  or 
ignored  in  their  construction?  They  are 
not  obnoxious  to  any  principle  of  law  or 
public  policy.  They  are  not  surplusage. 
They  are  not  in  conflict  with  any  other 
provisions  in  or  words  of  the  policies.  They 
may  \ye  read  harmoniously  in  connection 
with  other  and  subsequent  clauses,  and  when 
so  read,  become  a  material,  intelligtble  part 
of  the  contract.  They  were  inserted 
for  a  purpose,  intended  to  have  a  meanings 
are  not  of  doubtful  or  uncertain  import,, 
and,  when  fairly  and  reasonably  applied,,  , 
they  exempt  the  conipanies  from  loss  by 
fire  when  the  fire  is  caused  by  riot.  In  the 
construction  of  policies  the  same  rule  ob- 
tains as  in  the  construction  of  other  con- 
tracts, with  the  exception  that  a  policy  will 
be  construed  in  favor  of  the  insured  so  a» 
not  to  defeat,  without  plain  necessity,  his 
claim  to  the  indemnity  which  in  taking  the 
insurance  it  was  his  object  to  secure; 
and  when  the  words  are  fairly  suseeptilile 
of  two  interpretations,  that  which  will  sus- 
tain his  claim  and  cover  the  loss  must  by 
preference  be  adopted.  It  may  also  be  said 
that  ambiguities,  and  words,  sentenecH,  or 
clauses  of  doubtful  meauiuK*  will  lie  con- 
strued against  the  insurer ;  and  this  for  the 
reason  so  often  declared  that  the  companies 
themselves  prepare  the  policies  with  great 
care  and  deliberation,  and,  as  the  insured 
has  no  election  except  to  accept  them  a* 
prepared  and  presented  to  him,  it  is  fair 
that  they  should  be  construed  most  strongly 
against  the  insurer  and  most  liberally 
in  favor  of  the  insured,  so  that  the  purpose 
for  which  the  insurance  was  obtained  may 
be  effectuated,  if  this  can  be  done  without 
doing  violence  to  the  contract.  It  is  also  a 
familiar  principle,  everywhere  recognissed 
in  the  construction  of  contracts,  including' 
contracts  of  insurance,  that  the  intention  oi 
the  parties  is  to  be  gathered  from  an  in- 
spection of  the  entire  instrument;  and  that 
ail  parts  of  it,  and  all  words  employed,, 
should  be  given  meaning  and  eifect,  if  this 
can  be  done." 

Adopting  this  view  of  the  manner  in  which 
an  insurance  contract  should  be  looked  at 
by  the  court,  we  see  no  escape  from  the 
conclusion  that  the  clause  in  question  ex- 
empted the  insurance  company  from  liabil- 
ity, and  therefore  the  judgment  is  reversed^  V 
with    directions    to    dismigs    the    petition. 
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Annotation— Elevator  kMarance. 


The  principles  applicable  to  insurance 
indemnifying  against  liability  for  per- 
sonal injuries  have  been  treated  in  their 
various  aspects  in  notes  cited  in  the 
L.R.A.  Indexes  under  the  title,  "Insur- 
ance," subtitle,  "Guaranty  policies." 

This  note  deals  with  the  question  of 
the  liability  under  policies  insuring 
against  loss  or  damage  sustained  on  ac- 
count of  injuries  resulting  from  the 
operation  of  passenger  or  freight  eleva- 
tors. 

Generally,  as  to  liability  for  injury  to 
elevator  passenger,  see  notes  to  Edwards 
V.  Manufacturers'  Bldg.  Co.  2  L.R.A. 
(N.S.)  744,  and  Tippecanoe  Loan  &  T. 
Co.  V.  Jester,  L.R.A.  1915E,  722. 

There  is  at. present  little  direct  au- 
thority on  the  question  under  annota- 
tion. 

"With  respect  to  the  power  of  compa- 
nies to  issue  policies  of  this  kind,  it  has 
been  held  that  "elevator  policies"  insur- 
ing against  claims  for  compensation  for 
accidental  personal  injuries  caused  to 
persons  by  the  insured's  elevator  are  a 
"variety  of  accident  insurance,  it  being 
an  accidental  personal  injury  which 
causes  the  right  to  the  insurance  money 
to  spring  up,  and  that  companies  formed 
or  operating  within  a  state  which  are 
authorized  to  insure  against  injuries  by 
accident  have  power  to  issue  such  poli- 
cies. Emplovers'  Liability  Assur.  Corp. 
V.  Merrill  (1892)  155  Mass.  404,  29  N. 
E.  629. 

It  has  been  held  that  the  parties  to 
a  contract  of  elevator  insurance  may 
lawfully  include  in  the  policy  an  agree- 
ment that  the  insurer  shall  not  be  liable 
if  the  insured's  building  and  elevator 
are  not  completed  ready  for  occupancy. 
Scarritt  Estate  Co.  v.  Casualty  Co. 
(1912)  166  Mo.  App.  567,  149  S.  W. 
1049. 

But  in  this  case,  where  the  insurer's 
agent  knew  that  the  building  and  eleva- 
tors were  not  fully  completed,  and  ac- 
cepted the  elevators  covered  by  the 
policy  as  completed  ready  for  occupancy, 
and  delivered  the  policy  and  collected 
and  retained  the  premium,  the  company 
was  held  estopped  from  denying  liabili- 
ty on  account  of  an  injury  on  the  ground 
that  the  building  and  elevators  were 
not  completed. 

In  Western  Warehouse  Co.  v.  New 
Amsterdam  Casualty  Co.  (1917)  85  Or. 
597,  167  Pac.  572,  a  policy  undertook 
to  indemnify  "against  loss  from  the 
liability  imposed  bv  law  upon  the  as- 
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sured  for  damages  on  account  of  bodily 
injuries  accidentally  suffered  .  .  . 
by  any  person  or  persons  while  in  the 
car  of  any  of  the  elevators  described 
in  the  schedule,  or  in  the  elevator  well 
or  hoistway  thereof,  or  while  entering 
upon  or  alighting  from  such  car,  subject 
to  the  following  conditions:  .  .  . 
I  This  policy  does  not  cover  .  .  .  loss 
from  liability  from  injuries  or  death 
suffered  by  or  caused  by  ...  any 
person  during  the  making  of  additions 
to  or  structural  alterations  in  or  extraor- 
dinary repairs  of  any'  elevator  plant, 
unless  a  written  permit  is  granted  by 
the  company  specifically  describing  the 
works;  but  no  elevator  shall  be  used 
for  any  service  while  additions,  altera- 
tions, or  repairs  of  any  kind  are  being 
made  in  or  about  such  elevator."  It 
was  held  that;  considering  both  the 
positive  and  the  negative  terms  of  the 
policy,  there  could  be  no  recovery  where 
an  employee  was  injured  b^*^  being 
struck  by  the  descending  counterweights 
of  an  elevator  while  he  was  engaged  in 
boarding  Up  the  sides  of  the  elevator 
shaft,  since  he  was  not  in  the  car,  the 
well;  or  hoistway,  or  entering  upon  or 
alighting  from  the  car,  and  since  no 
permit  had  been  obtained  for  the  work 
which  he  was  engaged  in,  and  since  the 
elevator  was  being  used  while  the  work 
was  in  progress  in  violation  of  the  condi- 
tions of  the  policy. 

It  will  be  noticed  that  in  Fidelity  & 
C.  Co.  V.  Palmer  Hotel  Co.  ante,  808, 
an  exception  in  a  policy  insuring  against 
liability  for  injuries  on  an  elevator,  that 
it  did  not  cover  loss  from  liability  for, 
or  any  suit  based  on,  injuries  or  death 
suffered  or  caused  by  any  person  in  or 
about  any  elevator  while  operated  by 
or  in  charge  of  a  person  under  the  age 
fixed  by  law  for  elevator  attendants, 
was  held  to  include  a  loss  which  resulted 
on  account  of  an  injury  which  occurred 
while  the  elevator  was  in  charge  of  one 
under  the  age  specified,  although  the  in- 
jury was  due  to  a  structural  defect  in 
the  elevator,  and  not  to  any  fault  or 
negligence  of  the  operator. 

It  has  been  held  that  an  insurer 
which  issues  a  policy  insuring  against 
loss  on  account  of  bodily  injuries  acci- 
dentally suffered  by  persons  using  an 
elevator,  and  providing  that  the  insurer 
shall  at  its  own  cost  defend  all  suits, 
commits  a  breach  of  its  contract  where 
it  has  notice  of  a  suit  against  the  in- 
sured  by  one   injured   on   his   elevator 
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and  prepares  to  defend  it,  but  a  short 
time  before  the  trial  notifies  the  insured 
that  he  seems  to  be  in  sympathy  with 
the  person  injured  and  advises  him  to 
have  his  own  counsel  present  at  the  trial 
as  the  insurer's  attorney  may  be  con- 
pelled  to  withdraw  from  the  suit;  and 
the  insurer  is  liable  to  reimburse  the 
insured  for  the  expense  incurred  in 
the  employment  of  counsel  to  defend  the 
suit,  in  the  absence  of  evidence  of  any 
acts  on  the  part  of  the  insured  with  re- 
spect to  the  defense  of  the  case  which 
are  prejudicial  to  the  Insurer.  Ander- 
son &  I.  Co.  V.  Maryland  Casualty  Co. 
(1914)  123  Kd.  67,  90  Atl.  780. 

It  was  further  held  in  this  case  that 
a  provision  that  the  insurer  would  not 
be  responsible  for  any  expenses  incurred 


by  the  insured  unless  they  were  first 
specifically  authorized  by  the  insurer 
in  writing  applied  only  where  both  par- 
ties were  proceeding  in  accordance  with 
the  terms  of  the  contract,  and  that  the 
insurer's  letter  contemplated  a  possible 
rescission  and  not  a  performance  of  the 
agreement,  and  that  the  letter  could  not 
therefore  be  held  to  constitute  an  au- 
thorization of  expenditures  within  the 
meaning  of  the  clause  of  the  policy. 

Cases  like  Depue  v.  Travelers*  Ins.  Co, 
(1909)  166  Fed.  183,  and  iEtna  L.  Ins. 
Co.  v.  Davis  (1911)  112  C.  C.  A.  87,  191 
Fed.  343,  passing  upon  the  question  as 
to  when  one  is  a  passenger  in  an  elevator 
within  the  provisions  of  an  accident 
insurance  policy,  are  not  within  the 
scope  of  the  note.  J.  T.  W. 


MASSACHUSfiTTS    SUPKEMC.   JUDI- 
CIAL COURT. 

HAVERHILL  STRAND  THEATER 

V. 

A.  L.  GILLEN  et  al. 

(—  Mass.  —,  118  N.  E.  671.) 

Injunction  «^  against  enforcement  of 
mlea  by  labor  union. 

1.  Injunction  lie»  on  behalf  of  an  em- 
ployer against  the  enforcement  of  an  illegal 
rule  bv  a  labor  union  which  will  deprive 
him  of  his  employees,  although  no  boycott 
or  strike  has  been  put  in  force  or  threats 
made  against  him. 

For  other  oases,  see  Infuncti^m^  I.  d,  in  Dig. 
1-52  N,  8. 

Labor    orgranlzation   -^  minimum    em* 
ployee  rule  —  validity. 

2.  A  rule  of  a  labor  union  that  to  secure 
union  labor  an  employer  must  employ  not 
IcHs  than  a  specified  minimum  number »  al- 
though a  less  number  would  be  more  ad- 
vantageouH  to  his  business,  and  the  emplov- 
iiicnt  of  the  number  specified  will  result  m 
pecuniary  loss,  is  illegal. 

Far  other  cases,  see  Labor  OrgwMOations,  in 
Dig.  J-5g  N.  S. 

(February  28,  1918.) 

RESERVATION  by  the  Superior  Court 
for  Suffolk  County  for  determination 
by  the  Supreme  Judical  Court,  after  con- 
firmation of  the  Master's  Report,  of  a 
question  arising  in  a  suit  to  enjoin  enforce- 
ment of  an  alleged  illegal  rule  of  a  labor 
union  of  which  defendants  were  members. 
Injunction  ordered, 
llie  facts  are  stated  in  the  opinion. 

*^^***^"^'^^^^^^'    *  '■  '  ■■■■■  ■■■<■■■■■  ■^■^■^W  I  I  ■!■■■■      ^B 

Note.  —  For  right  of  labor  union  to  en- 
force rules  as  to  the  minimum  number  -of 
employees,    see    annotation    following    this 
case,  post,  817. 
L.R.A.1918C. 


Messrs.  Dpnbar,  Nutter,  St  McClennen, 
Jacob  A.  Kaplan,  and  A«  A.  B^le,  Jr.» 

for  plaintiff: 

A  combination  by  a  group  of  individuals 
to  prevent  a  single  individual  from  obtain- 
ing labor  is  a  legal  wrong  unless  afiirnui- 
tively  justified. 

Walker  v.  Cronin,  107  Mass.  556;  Berry 
v.  Donovan,  188  Mass.  353,  5  L.R.A,(X.S.>t 
899,  108  Am.  St  Rep.  .499,  74  N.  E.  003^ 

3  Ann.  Cas.  738;  Pickett  v.  Walsh,  192 
Mass.  672,  6  L.R.A.  ( X.S. )  10U7,  116  Am.  St. 
Rep.  272,  78  N.  E.  753,  7  Ann.  Cas.  638;  L. 
D.  Willcutt  k  Sons  Co.  v.  DriscoU.  200  Mass. 
110,  23  L.R.A.(N.S.)  1236,  86  N.  E,  897; 
Folsom  V.  Lewis,  208  Mass.  336,  35  L.R.A. 
(N.S.)  787,  94  N.  E.  316;  Allen  v.  Flood 
[1898]  A.  C.  1;  02  J.  P.  596,  07  L.  J,  Q.  B.  N. 
S.  119,  77  L.  T.  X.  S.  717,  14  Times  L.  R.  125, 
46  Week.  Rep.  258,  17  Eng.  Rul.  Ca«.  285; 
Reynolds  v.  Davis,  198  Masjs.  294,  17  L.R.A. 
(N.S.)  162,  84  X.  E.  457;  Plant  v.  W^oods, 
176  Mass.  492,  51  L.R.A.  339,  79  Am.  St. 
Rep.  330,  57  X.  E.  1011:  De  Minico  v. 
Craig,  207  Mass.  593,  42  L.R.A.(X.S.) 
1048,  94  X.  E.  317;  Farrer  v.  Close.  L.  ^. 

4  Q.  B.  602,  10  Best  &  S.  533,  38  L.  J.  Mag. 
Cas.  N.  S.  132,  20  L.  T.  X.  S.  802,  17  Week, 
Rep.  1129. 

Such  a  combination  is  not  justified  be- 
cause it  is  instituted  for  the  purpose  of 
forcing  upon  the  individual  an  unnecessary 
number  of  laborers. 

Jeremiah  Smith,  '^Crucial  Issues  in  Labor 
Litigation,"  20  Harvard  L.  Rev.  361 ;  Oxley 
Stave  Co.  v.  Coopers'  International  Union, 
72  Fed.  695;  Hopkins  v.  Oxley  Stave  Co. 
28  C.  C.  A.  99,  49  U.  S.  App.  7(»9,  83  Fed. 
912;  Burnham  v.  Dowd,  217  Mass.  361,  51 
L.R.A.(X.S.)  778,  104  X.  E.  841:  South 
Wales  Miners'  Federation  v.  Cllamorgan 
Coal  Co.  [1905]  A.  C.  239;  1  B.  R.  C.  1,  74 
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L.  J.  K.  B.  N.  S.  o2o,  53  Week.  Rep.  593, 
«2  L.  T.  N.  S.  710,  21  Times  L.  R.  441,  2 
Ann.  Caa.  436;  Barnes  v.  Chicago  Typo- 
graphical Union,  232  111.  424,  14  L.R.A. 
(N.S.)  iai8,  83  N.  E.  940,  13  Ann.  Cas.  54; 
ijireorge  Jonas  Glass  Co.  v.  Glass  Bottle 
Blowers'  Asso.  72  X.  J.  Eq.  653,  66  Atl.  953; 
Xewton  Co.  v.  Erickson,  70  Misc.  291,  126 
N.  Y.  Supp.  949 ;  Purvis  v.  Local  No.  600,  U. 
B.  C.  J.  214  Pa.  348,  12  L.R.A. (N.S.)  642, 
112  Am.  St.  Rep.  757,  03  Atl.  585,  6  Ann. 
Cas.  275;  Minasi&n  v.  Osborne,  210  Mass. 
250,  37  L.R.A.(N.S.)  179,  96  N.  E.  1036, 
Ann.  Cas.  1912C,  1299;  Aberthaw  Constr. 
Co.  v.  Cameron,  194  Mass.  208,  120  Am. 
St.  Rep,  542,  80  N.  E.  478. 

Even  if  the  combination  is  for  a  legal 
object,  compulsion  by  the  combination,  ex- 
erted upon  its  members  through  fines  and 
l^enalties,  is  an  uulawhil  means  to  secure 
the  object,  and  should  be  enjoined. 

L.  D.  Willcutt  &  Sons  Co.  v.  Driscoll, 
200  Mass.  110,  23  L.R.A.(N.S.)  1236,  85 
N.  E.  897;  Walker  v.  Cronin,  107  Mass. 
555;  Vegelahn  v.  Guntner,  167  Mass.  92, 
35  L.R.A.  722,  67  Am.  St.  Rep.  443,  44  N.  E. 
1077;  Martell  v.  White,  185  Mass.  266,  64 
L.R.A.  260,  120  Am.  St.  Rep.  341,  69  N.  E. 
^jiiSoi  AUib-Chalmers  Co.  v.  Iron  Molders' 
Union,  150  Fed.  155:  Boutwell  v.  Marr,  71 
yt.  1,  43  L.R.A.  803,  76  Am.  St.  Rep.  746, 
42  AtL  607;  Carew  v.  Rutherford,  106  Mass. 
1,  8  Am.  Rep.  287. 

The  damages  to  the  plaintiff,  apparent  on 
the  record,  are  such  as  to  justify  injunc- 
tive relief.  Statutory  interference  with 
such  relief  would  be  unconstitutional. 

Opinion  of  Justices,  220  Mass.  627,  L.R.A. 
1917B,  1119,  108  N.  E.  807,  208  Mass.  619, 
34  L.R.A.(N.S.)  771,  94  N.  B.  1044;  Cop- 
page  V.  Kansas,  236  U.  S.  1,  14,  59  L.  ed. 
441,  446.  L.R.A.1915C,  960,  35  Sup.  Ot. 
Rep.  240;  Adair  v.  United  States,  208  U.  S. 

161,  172,  52  L.  ed.  436,  441,  28  Sup.  Ct. 
Rep.  277,  13  Ann.  Cas.  764;  Goldfleld  Con- 
sol.  Mines  Co.  v.  Goldfield  Miners*  Union, 
169  Fed.  500;   Bogni  v.  Perotti,  224  Mass. 

162,  L.R.A.1916F,  831,  112  N.  E.  853. 
Messrs.  W.  Scott  Peters,  Harry  J.  Cole, 

Frederick  H.  Ma^ci^^on,  and  ^'ilbert  F. 
Barrett,  for  defendants: 

Defendants  have  violated  no  rights  what- 
ever of  plaintiff,  and  the  adoption  and  en- 
forcement of  the  so-called  minimum  rule 
was  proper. 

Com.  V.  Hunt,  4  Met.  Ill,  38  Am.  Dec. 
346;  Carew  v.  Rutherford,  106  Mass.  1,  8 
Am.  Rep.  287;  Vegelahn  v.  Guntner,  167 
Mass.  92,  35  L.R.A.  722,  67  Am.  St.  Rep. 
443,  44  N.  E.  1077:  L.  D.  Willcutt  &  Sons 
Co.  V.  Driscoll,  200  Mass,  130,  23  L.R.A. 
(N.S.)  1238,  85  N.  E.  897;  Hoban  v.  Demp- 
»ey,  217  Mass.  166,  L.R.A.1915A,  1217,  104 
k!  E.  717,  Ann.  t'as.  1915C,  810;  Rhodes 
L.R.A.1918C. 


Bros.  Co.  V.  Musicians'  Protective  Union,  37 
R.  L  281,  L.R.A.1915E,  1037,  02  Atl.  641; 
Scott-Stafford  Opera  House  Co.  v.  ^ilinneap 
olis  Musicians  Asso.  118  Minn.  410.  136 
N.  W.  1092. 

Loring,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  corporation  is  a  **moving 
picture  and  vaudeville  house"  in  Haverhill. 
The  defendants  are  officers  and  members 
of  a  labor  union  of  musicians.  They  are 
also  joined  as  representing  the  other  mem- 
bers of  it  who  are  too  numerous  to  be  made 
parties  defendant.  For  convenience  we 
shall  speak  of  the  union  as  the  party  de- 
fendant. In  the  summer  of  1916  the  plain- 
tiff had  in  its  employ  an  organist,  one  Co- 
burn  by  name,  who  was  a  member  of  the 
defendant  union.  He  played  an  organ  (part 
of  the  plaintiff's  building)  at  all  perform- 
ances given  by  it,  and  the  music  of  the 
organ  was  the  only  music  furnished  at  theae 
performances.  Before  1916  the  defendant 
had  adopted  a  minimum  rule  fixing  the 
number  of  musicians  who  shoud  be  employed 
in  the  different  theaters  in  Haverhill. 
By  this  rule  the  plaintiff  was  required  to 
employ  an  orchestra  of  five  musicians  if  it 
wished  to  employ  any  member  of  the  defend- 
ant union.  The  nuuimum  rule  had  been 
suspended  during  the  summer  of  I91d.  At 
some  time  shortly  before  the  filing  of  this 
biU  the  defendant  notified  the  plaintiff  that 
it  was  about  to  enforce  the  minimum  rule 
so  far  as  the  plaintiff  was  concerned. 
"From  motives  of  economy"  the  plaintiff 
wished  to  continue  to  employ  Cobum  and 
Coburn  alone.  Upon  being  informed  of  the 
defendaat'a  iatention  to  ^iforoe  the  mle, 
the  plaintiff  brought  this  bill  on  September 
9th,  alleging  that  the  rule  was  illegal,  and 
asking  that  the  defendant  be  enjoined  from 
putting  it  in  force.  After  playing  at  the 
performance  on  September  10th,  Coburn 
left  the  plaintiff's  employ  "because  of  the 
existence  of  said  rule  and  penalties  incident 
to  its  violation,"  to  quote  the  terms  of  one 
of  the  findings  made  by  the  master.  It 
would  seem  that  Coburn's  wages  were  $27 
a  week,  with  one  night  off.  Some  time 
after  Coburn  left  the  plaintiff  succeeded  in 
hiring  a  nonunion  organist,  and  it  had  to 
pay  him  $60  a  week.  The  master's  report 
ends  in  these  words:  "Upon  the  pleadings 
and  the  forgoing  findings,  general  and 
special,  the  parties  agree,  without  waiviog 
their  right  to  raise  other  questions,  tliat  the 
following  (juestion  of  law  may  be  posite<l 
for  the  court:  In  the  absence  of  boycott, 
strike,  intimidation,  or  interference  with  ex- 
isting contractual  relations,  does  an  unin 
corporated  labor  organization  have  a  h-j.^l 
right  to  enact  with  penalty  of  fine  or  ex- 
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Ipulsion  a  rule  which  prevents  its  members 
from  working  for  any  employer  unless  said 
employer  employs  a  given  number  of  union 
men,  and  where,  aa  a  matter  of  fact,  the 
operation  of  said  mle  narrows  the  labor 
market  and  restricts  the  field  of  competitive 
•<'mployment  for  the  employer?" 

The  first  contention  of  the  defendant  is 
that  on  the  findings  of  the  master  th(5 
"plaintiff  had  acquiesced  in  the  enforcement 
•of  the  rule"  here  complained  of,  and  that  a 
decree  dismissing  the  bill  on  that  ground 
•'would  be  well  warranted  on  the  findings." 
After  making  this  suggestion  counsel  for 
the  defendant  seems  to  have  waived  it.  But 
if  the  suggestion  is  not  to  be  taken  to  have 
been  waived,  it  is  enough  to  say  that  on  the 
findings  of  the  master  what  was  said  by  the 
plaintiff  to  the  defendant  was  not  sufficiently 
definite  to  amount  to  an  agreement  not  to 
anaintain  this  bill  if  it  was  entitled  to  do  so. 

The  defendant's  next  contention  is  based 
upon  the  master's  finding  that  "neither  a 
boycott  or  strike  [had  been]  put  in  force 
or  threatened  to  be  put  in  force"  by  the  de- 
fendant before  the  bill  now  before  us  was 
brought;  that  the  defendant  had  '%i  no 
wise  disturbed  or  interfered  with  any  ex- 
isting oontractual  relations  to  which  the 
plaintiff  is  a  party/'  and  that  the  defendant 
^in  no  wise  threatened  the  plaintiff  or  its 
business"  before  the  bringing  of  the  bill. 
The  three  special  findings  here  relied  on, 
together  with  the  finding  already  referred 
to  and  one  other  finding,  are  set  forth  in 
full  below.i 

The  defendant's  contention  based  upon 
these  findings  is  that,  in  the  absence  of  a 
strike  or  of  threats  on  the  part  of  the  de- 
fendant, the  present  bill  cannot  be  main- 
tained. It  is  this  contention  without  doubt 
which  is  referred  to  in  the  opening  words 
of  the  question  of  law  which  the  master 
save  the  parties  agreed  should  be  "posited 
for  the  court."  This  contention  is  without 
foundation.  On  the  findings  made  by  him 
■*■'■''    ■  •     ■       ■  ■  ■    '    '     I  .  II — ■■■I   ■■     ■ 

1 2.  This  rule  is  enforced  against  the 
members  of  the  union  by  either  fine  or  eoc- 
pulsion. 

4.  There  has  been  neither  a  boycott  or 
strike  put  in  force  or  threatened  to  be  put 
in  force  by  the  defendants  or  any  of  them 
against  the  plaintiff. 

5.  The  defendants  or  any  of  them  have  in 
no  wise  disturlied  or  interfered  with  any 
«xi8ting  contractual  relation  to  which  the 
plaintifT  is  a  party. 

6.  The  defendants  or  any  of  them  have 
in  no  wise  threatened  the  plaintiff  or  its 
business. 

8.  C'obum.  the  organist,  refrained  from 
working  in  the  plaintiff's  employ  after  Sep- 
tember 10,  1916,  because  of  the  existence  of 
said  rule  and  penalties  incident  to  its  viola- 
tion. 
L.K.A.lfil8C. 


it  must  be  taken  that  the  master  has  found 
that  the  defendant  did  notify  the  plaintiff 
that  it  would  enforce  its  minimum  rule, 
but  that  the  defendant  made  no  tlireats  to 
the  plaintiff  otlier  than  the  notice  that  the 
rule  would  be  enforced.  The  bill  was 
brouglit  (first)  on  the  ground  that  the  rule 
was  an  illegal  one,  and  (second)  on  the 
ground  that  defendant  had  notified  the 
plaintiff  that  they  would  enforce  it.  For 
the  purpose  of  the  question  under  discus- 
sion, it  must  be  assumed  that  the  rule  was 
an  illegal  one.  If  a  union  notifies  a  plain- 
tiff that  they  will  enforce  an  illegal  rule 
which  operates  to  his  prejudice  he  has  a 
right  to  bring  a  bill  to  have  the  union  en- 
joined from  enforcing  it.  In  the  case  at  bar 
the  master  finds  that  the  defendant  union 
did  notify  the  plaintiff  that  it  would  en- 
force the  minimum  rule,  and  the  plaintiff 
proved  the  fact  that  the  defendant  did  in- 
tend to  enforce  it  when  it  proved  that 
Goburn  left  "because  of  the  existence  of  the 
rule  and  penalties  incident  to  its  violation." 
^e  contention  that  a  plaintiff  cannot  bring 
a  bill  upon  being  notified  that  a  combina- 
tion of  individuals  will  enforce  an  illegal 
rule  which  operates  to  his  prejudice  in  the 
absence  of  a  strike  or  threats  of  a  strike  or 
intimidation  is  founded  on  a  misconception. 
\¥here  a  combination  is  a  legal  one,  a  plain- 
tiff has  a  right  to  complain  if  the  parties 
to  the  combination  undertake  to  enforce  it 
by  illegal  means.  A  boycott  and  threats 
of  intimidation  by  using  physical  violence 
are  illegal  means  of  enforcing  a  legal  com- 
bination. But  a  strike  is  one  of  the  legal 
means  which  parties  have  a  right  to  resort 
to  to  enforce  a  legal  combination.  On  the 
other  hand,  when  a  combination  is  an  illegal 
one  the  plaintiff  has  a  right  to*  have  it  en- 
joined in  case  it  operates  to  his  prejudice  on 
proving  the  fact  that  the  defendants  intend 
to  enforce  it.  He  has  no  iieed  to  go  further 
and  prove  that  the  defendants  have  threat- 
ened to  enforce  it  by  means  which  are  il- 
legal. 

With  this  explanation  the  question  pro- 
pounded to  the  court  by  the  agreement  of 
parties  is  this:  Is  a  combination  between 
musicians  a  legal  one  by  which  a  plaintiff  is 
compelled  to  employ  a  number  of  musicians 
specified  by  the  members  of  the  combination 
if  he  wishes  to  employ  any  member  of  the 
combination,  even  though  it  be  the  fact  that 
in  the  plaintiff's  opinion  the  employment  of 
a  single  musician  is  the  most  advantageous 
way  of  conducting  his  (the  plaintiff's)  busi- 
ness, and  that  the  employment  of  more  than 
one  musician  will  cause  him  pecuniary  loss? 
It  is  manifest  that  such  a  rule  is  an  inter- 
ference with  a  plantiff's  right  to  that  free 
flow  of  labor  to  which  every  member  of  the 
community  is  entitled  for  the  purpose  of 
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i'arrying  on  tlie  business  in  which  he  or  it 
haa  chosen  to  embark.  The  right  to  the 
free  flow  of  labor  is  not  an  absolute  right; 
it  is  limited  by  the  right  of  employees  to 
combine  for  purposes  which,  in  the  eye  of 
the  law,  justify  interference  with  the  plain- 
tiff's right  to  a  free  flow  of  labor.  A  com- 
bination which  Interferes  with  a  plaintiff's 
right  to  a  free  flow  of  labor  is  legal  if  the 
purpose  for  which  it  is  made  justifies  the  in- 
terference with  that  right.  On  the  other 
hand,  it  is  Illegal  if  that  purpose  does  not 
justify  the  interference  (which  ensues  from 
the  making  and  enforcing  of  the  combina- 
tion in  question)  with  the  plaintiff's  right 
to  a  free  flow  of  labor.  So  much  is  settled 
in  this  commonwealth.  See,  for  example. 
Plant  V.  Woods,  176  Mass.  492,  61  L.R.A. 
339,  79  Am.  St.  Rep.  330,  57  K  E.  1011; 
Reynolds  v.  Davis,  198  Mass.  294,  17  L.R.A. 
(N\S.)  162,  84  N.  E.  457;  De  Minico  ▼. 
Craig,  207  Mass.  593,  598,  42  L.R.A.(N.S.) 
1048,  94  N.  E.  317;  Minasian  v.  Osborne, 
210  Mass.  250,  37  L.R.A.(N.S.)  179,  90 
N.  E.  1038,  Ann.  Cas.  1912C,  1299;  Burn- 
ham  V.  Dowd,  217  Mass.  351,  51  L.R.A. 
(N.  S.)  778,  104  N.  E.  841;  Cornellier  v. 
Haverhill  Shoe  Mfrs.  Asso.  221  Mass.  554, 
L.R.A.1916C,  218,  109  N.  E.  643.  It  is  also 
settled  in. this  commonwealth  that  the  ques- 
tion whether  the  piurpose  for  which  the  com- 
bination is  made  does  or  does  not  justify 
interference  with  the  plaintiff's  right  to  a 
free  flow  of  labor  is  a  question  of  law  fpr 
the  court.  De  Minico  y.  Craig,  207  Mass. 
693,  598,  42  L.R.A.(N.S.)  1048,  94  N.  E. 
317;  Minasian  v.  Osborne,  210  Mass.  250, 
37  L.R.A.(N.S.)  179,  96  N.  E.  1036,  Ann, 
Cas.  1912C,  1299;  Cornellier  v.  Haverhill 
Shoe  Mfrs.  Asso.  221  Mass.  554,  L.RJl. 
1916C,  218,  109  N.  E.  643. 

There  is  no  decided  case  m.  this  common- 
wealth which  has  gone  as  far  as  we  are 
asked  to  go  in  the  case  at  bar,  and  with  the 
exception  of  the  case  of  Scott- Stafford  Opera 
House  Co.  V.  Minneapolis  Musicians  Asso. 
118  Minn.  410,  136  N.  W.  1092  (which  is 
not  law  in  this  jurisdiction,,  as  we  shall 
point  out  later  on),  there  is  no  decided 
case  outside  of  this  commonwealth  which 
has  gone  so  far. 

No  case  has  gone  further  toward  sup- 
porting the  defendant's  contention  than 
Pickett  V.  Walsh,  192  Mass.  572,  6  L.R.A. 
(N.S.)  1067,  116  Am.  St.  Rep.  272,  78  N.  E. 
753,  7  Ann.  Cas.  638.  But  that  case  does 
not  go  so  far  as  to  support  that  contention. 

The  question  we  have  to  decide  in  the 
case  at  bar  is  whether  the  doctrine  of 
Pickett  V.  Walsh  is  to  be  extended.  In 
Pickett  V.  Walsh  a  union  of  masons  struck; 
that  is  to  say,  combined  to  refuse  to  lay 
bricks  to  get  tlie  work  of  pointing  the  mor- 
tar after  the  bricks  were  laid.  The  contrac- 
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tor  wished  to  give  the  work  of  poiniing  to 
men  known  as  poir.ters,  who  had  that  and 
that  alone  as  their  trade.  In  that  ca^e 
the  complaint  was  made  by  the  pointers. 
But  that  is  not  material.  It  was  held  that 
the  purpose  for  which  the  combination  was 
made,  namely,  to  get  work  for  members  of 
the  union,  was  a  justiflcation  for  the  inter- 
ference with  the  pointers'  right  to  be  em- 
ployed to  do  the  work,  and,  as  a  consequence, 
that  the  combination  was  a  legal  one.  But 
in  that  case  the  contractor  wanted  the 
pointing  done.  The  peculiarity  of  the  c«je 
at  bar  is  that  the  work  which  the  defend- 
ants have  combined  to  force  the  plaintiff 
to  give  them  is  work  which  the  plaintif 
does  not  want  done;  not  only  that,  but  it  i» 
work  which,  if  done  at  the  plaintiff's  ex- 
pense^ will  cause  him  pecuniary  loss.  The 
difference  between  Pickett  r.  Walsh  and 
the  case  ftt  bar  is  that  in  Pickett  t.  Walsh 
the  defendants  combined  for  the  purpose  of 
getting  work  which  the  employer  wanted 
done,  while  in  the  case  at  bar  the  purpose 
of  the  defendants'  combination  is  to  force 
the  plaintiff  to  make  work  for  them  when 
he  does  not  wish  to  have  that  work  done 
and  when  that  work  will  result  in  a  pecu- 
niary loss^  for  him.  The  question  i» 
whether  a  combination  by  a  union  for  the 
purpose  of  getting  work  for  the  members 
of  it  in. this  indirect  way  is  a  justi liable 
interference  with  the  plaintiff's  right  to  a 
frets.,  flow  of  labor. 

The  consequences  of  holding  a  combina- 
tion fpr  such  a  purpose  to  be  a  legal  one 
are  far  reaching.  If  it  is  legal  for  a  union 
of  musicians  to  combine  for  the  purpose  of 
forcing  a  plaintiff  (who  wants  an  organist 
only)  to  employ  an  orchestra  of  several 
pieces, — that  is  to  say,  if  that  indirect 
purpose  of  enabling  the  union  musicians  U> 
earn  more  money  justifies  the  adoption  of 
the  minimum  rule, — it  is  hard  to  see  why 
it  is  not  legal  for  a  union  of  carpenter:^ 
(for  example)  to  refuse  to  work  on  a  build- 
ing belonging  to  the  plaintiff  unless  he  uses 
in  the  construction  of  it  hand-made  doors, 
window  frames  and  window  sashes,  in  plsoe 
of  doors,  window  frames,  and  window  sashes 
made  by  machine.  Heretofore  it  seems  to 
have  been  assumed  that  a  rule  forbidding 
union  members  to  work  on  machine-made 
material  in  order  to  get  tlie  work  of  doing 
it  by  hand  was  not  a  legal  combination.  See 
in  this  connection  Oxley  Stave  Co.  v.  Coop- 
ers' International  Union  (C.C.)  72  Fed.  61)3: 
Hopkins  r.  Oxley  Stave  Co.  28  C.  C.  A  99. 
49  U.  S.  App.  709,  83  Fed.  912;  Minasian  v. 
Osborne,  210  Mass.  260,  253,  37  L.R.A.(X.S.) 
179,  96  K  E.  1036,  Ann.  Cas.  1012C,  V29V. 
There  is  more  money  for  masons,  carpenters, 
and  plumbers  in  building  a  ten-story  store 
than  there  is  in  building  a  store  of  two  stor- 
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Sir 


ies.  If  it  18  legal  for  miisicianB  to  adopt  a 
uiinimum  rule  fixing  the  number  of  musi- 
cians who  shall  hv  employed  in  all  the  thea- 
ters within  its  jurisdiction,  it  is  bard  to  see 
why  a  minimum  rule  may  not  be  adopted 
by  the  allied  trade  unions  of  masons,  car- 
penters, and  plumbers,  fixing  the  number 
nf  stories  of  which  every  store  to  be  erected 
in  the  business  district  is  to  consist. 

That  is  to  say,  maNona,  carpenters,  and 
plumbers  may  combine  to  refuse  to  work  on 
any  store  less  than  ten  stories  in  height, 
even  though  the  owner  of  the  land  wishes 
to  erect  a  store  of  two  stories  only,  and 
even  though  the  owner,  in  his  judgment, 
«*annot,  without  pecuniary  loss,  erect  one 
having  more  than  two  stories.  It  is  no 
answer  to  point  out  that  the  right  of  an 
owner  of  land  to  erect  a  two-story  building 
upon  it  is  an  absolute  one  and  what  we  are 
concerned  with  in  tlie  case  at  bar  is  the 
plaintiff's  limited  right  to  a  free  flow  of 
labor.  But  in  the  case  of  a  minimum  rule 
adopted  by  a  union  or  combination  of  unions 
fixing  the  number  of  stories  for  every  store 
erected  in  the  business  district,  the  abso- 
lute right  of  the  owner  to  erect  a  store 
having  fewer  stories  is  not  interfered  with. 
The  minimum  rule  does  not  forbid  the 
owner  erecting  such  a  store  with  his  own 
liands  or  by  employing  nonunion  labor. 
Wbat  such  a  minimum  rule  interferes  with 
is  not  the  owner's  right  to  erect  the  store 
with  fewer  stories,  but  the  owner's  right 
to  a  free  flow  of  labor  to  erect  a  store  with 
fewer  stories.    If  such  a  minimum  rule  can 


be  legally  adopted  by  a  union  or  a  combina- 
tion of  unions  it  is  hard  to  see  why  unions 
or  a  combination  of  unions  cannot  adopt  a^ 
minimum  rule  fixing  the  number  of  stories 
in  case  of  any  and  every  building  to  be 
erected  upon  any  and  every  foot  of  land 
within  the  commonwealth.  Other  illustra- 
tions might  be  put  showing  the  far-reaching 
consequences  of  a  decision  upholding  tlie 
legality  of  this  minimum  rule. 

A  majority  of  the  court  are  of  opinion 
that  a  minimum  rule  fixing  the  number  of 
musicians  to  be  employed  in  the  several 
theaters  specified  in  it  is  an  interference 
with  the  right  of  the  owners  of  those  thea- 
ters  to  a  free  flow  of  labor  which  is  not  jus- 
tified by  tlie  purpose  for  which  it  is  made. 

The  defendants  have  relied  upon  Scott> 
Stafford  Opera  House  Co.  v.  Minneapolia 
Musicians'  Asso.  supra,  where  the  court 
reached  a  conclusion  contrary  to  that 
reached  by  us.  But  that  case  was  decided 
upon  the  ground  that  what  one  man  may 
do  singly  any  number  of  men  may  agree  to 
do  jointly.  That  is  not  the  law  of  this, 
commonwealth.  Burnlmm  v.  Dowd,  217 
Mass.  351,  51  L.R.A.(X.S.)  778.  104  N.  £. 
841;  Pickett  v.  AA'alsh,  192  Mass.  572,  6 
L.R.A.(X.S.)  1087,  116  Am.  St.  Rep.  272, 
78  N.  £.  753,  7  Ann.  Cas.  638,  and  caaes. 
there  collected. 

From  what  has  been  said  it  follows  that 
the  combination  complained  of  by  the  plain- 
tiff is  an  illegal  combination,  and  that  in- 
junction should  issue  as  prayed  for. 

So  ordered. 


Aimotatioii — ^Ri^^t  of  labor  union  to  enforce  ndet  as  to  the  minimum. 

number  of  employees. 


For  a  general  reference  to  notes  of 
interest  on  the  question  of  the  extent 
to  which  a  labor  organization  may  en- 
force rules  interfering  with  the  rights 
of  an  employer  of  labor,  see  note  to 
Hitchman  Coal  &  Coke  Co.  v.  Mitchell, 
ante,  497. 

In  Scott-Stafford  Opera  House  Co.  v. 
Minneapolis  Musicians*  Asso.  (1912)  118 
Minn.  410,  136  N.  W.  1092  (referred  to 
in  the  opinion  in  Haverhill  Strand 
Theater  v.  Gillen,  ante,  813),  the  court 
affirmed  an  order  sustaining  a  demurrer 
to  a  complaint  in  a  suit  by  the  theater 
proprietors  to  enjoin  the  enforcement 
of  a  rule,  adopted  by  a  musicians'  asso- 
ciation to  which  practically  all  musi- 
cians available  for  employment  by  plain- 
tiffs were  members,  which  prohibited  its 
members  from  accepting  employment  or 
playing  in  the  orchestra  of  any  of  the 
plaintiffs'  theaters  unless  at  least  a  cer- 
tain number  of  persons,  all  members  of 
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the  association,  were  included  in  suck 
orchestra.  It  was  further  alleged  that 
the  number  of  persons  required  to  make 
up  the  orchestra  for  the  different  inter- 
tainments  given  by  plaintiffs  varied  with 
the  nature  of  the  entertainment,  and 
that  in  many  entertainments  an  orches- 
tra made  up  of  less  than  the  number 
of  persons  required  by  such  rule  would 
be  entirely  satisfactory  and  sufficient^ 
and  that  a  compliance  with  the  rule 
would  be  and  is  a  useless  and  needless 
burden  and  expense  upon  plaintiffs.  The 
holding  was  based  upon  the  rule  that 
'^any  man,  unless  under  contract  obliga- 
tion, or  unless  his  employment  charges 
him  with  some  public  duty,  has  a  ri^ht 
to  refuse  to  work  for  or  deal  with  any 
class  of  nien,  as  he  sees  lit,  and  this 
!  right,  which  one  man  may  exercise  sin- 
gly, any  number  may  agree  to  exercise 
jointly."  It  was  pointed  out  that  there 
was  no  allegation   by   the  employer  of 
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any  contractual  relation  between  him- 
self and  an}'  of  the  defendants,  or  any 
members  of  the  defendant  union.  Nei- 
ther was  there  any  allegation  of  conspira- 
cy, malice,  or  ulterior  motive,  and  no 
question  of  strike,  violence,  wage,  boy- 
cott, or  violation  of  contractual  rela- 
tions or  public  duty  was  involved;  and 
no  allegation  was  made  that  the  rule  com- 
plained of  was  not  beneficial  to  the  mem- 
bers of  the  defendant  corporation.  The 
court  said:  "The  plaintiffs'  argument  is 
largely  based  upon  the  assumption  of 
lack  of  benefit  to  such  members;  but, 
in  the  absence  of  any  allegation  of  such 
lack  of  benefit,  we  think  it  may  fairly 
be  inferred  from  the  facts  and  circum- 
stances alleged,  and  from  the  very  na- 
ture of  the  rule  recited,  that  the  rule 
was  designed  to  benefit  the  members  of 
the  defendant  corporation.  Certainly 
the  rule  does  not  appear  to  be  so  mani- 
festly uonadapted  to  produce  benefit  as 
to  raise  an  inference  of  malice  or  evil 
motive." 

The  court  in  the  Haverhill  Case  re- 
gards the  Minnesota  decision  as  resting 
upon  the  ground  that  what  one  man  may 
do  singly  any  number  of  men  may  agree 


to  do, — a  proposition  from  which  the 
Massachusetts  court  dissents.  The  con- 
flict of  views  upon  this  fundamental 
question  is  reflected  in  the  various 
notes  dealing  with  industrial  disputes 
which  are  cited  in  L.R.A.  Indexes  under 
the  titles  "Conspiracy''  and  "Labor  Or- 
ganization." 

In  Grassi  Contracting  Co.  v.  Bennett 
(1916)  174  App.  Div.  244,  160  N.  Y. 
Supp.  279,  a  labor  organization  was 
restrained  from  ordering  a  strike  or 
otherwise  attempting  to  enforce  a  rule 
requiring  an  employer  of  members  of 
the  union  to  permit  a  union  foreman  to 
work  on  each  of  its  jobs.  The  court 
said  that  this  threatened  action  was  un- 
lawful, and,  in  view  of  other  material 
facts  presumably  known  to  officers  and 
members  of  the  union,  it  constituted 
prima  facie  evidence  of  a  conspiracy  to 
injure  the  plaintiff  by  preventing  it 
from  exercising  its  constitutional  right 
to  continue  its  business  and  to  hire  such 
employees  as  it  required  to  perform  its 
contracts,  and  to  have  the  work  per- 
formed under  its  own  direction  or  under 
the  direction  and  supervision  of  those 
selected  by  it. 


MASSACHUSETTS     SUPREME    JUDI- 
CIAIi  COURT. 

GEORGE  M.  HEATHCOTE,  Admr.,  etc.,  of 
Edna  G.  Heathcote.  Bpceased. 

V. 

CURTIS  PUBLISHING  COMPANY. 

(—  Mass.  — ,  118  N.  E.  900.) 

Guaranty  —  eclltorlal  guaranty  of  ad- 
vertisers. 

An  editorial  publication  in  a  magazine 
tliat  it  guaranteed  every  advertisement  in 
its  columns  to  be  honest  and  trustworthv, 
and  guaranteed  the  integrity  of  its  adver- 
tising, does  not  render  the  publishers  lia- 
ble to  a  subscriber  who,  on  the  faith  of  the 
statement,  patronizes  an  advertiser  who 
fails  to  fill  an  order  according  to  agree- 
ment* in  the  absence  of  knowledge  of  un- 
reliability oh  the  part  of  such  advertiser. 
Far  other  oiisea,  Bee  Guaranty,  I.  in  Dig, 

1-52  N.  S. 

(March  4,  1918.) 

REPORT  by  the  Superior  Court  for  Suf- 
folk County  for  determination  bv  the 
Supreme  Judicial  Court  of  an  action 
brought  to  recover  dan^iges  for  alleged 
breach  of  a  contract  by  defendant  guaran- 


Note.  —  As  to  responsibility  of  publisher 
to  patrons  of  advertiser,  see  annotation  fol- 
lowing this  case,  post,  820. 
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teeing  the  integrity  of  its  advertising.  Judg- 
ment for  defendant. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thibodeau  &  Ellsworth  and 
George  M.  Heathcote  for  plaintiff. 

Mr.  William  D.  Turner  for  defendant 

Oarroll,  J.,  delivered  the  opinion  of  the 
court: 

Since  her  marriage  to  the  plaintiff  in  De- 
cember. 1909,  the  plaiutifi^s  intestate  was 
a  subscriber  to  the  "Saturday  Evening 
Post."  In  April,  1912,  an  editorial  pub- 
lished by  the  defendant  in  that  paper,  en- 
titled "Concerning  the  Three  of  Us,*'  stated 
in  substance  that  the  defendant  has  for 
years  guaranteed  every  advertisement  in  its 
columns  to  be  honest  and  trustworthy,  and 
the  "publishers  guarantee  the  integrity  of 
its  advertising."  This  publication  was  read 
by  the  intestate,  who  was  then  thinking  of 
building  a  house.  Prior  to  Februar>',  1913, 
she  saw  in  the  "Saturday  Evening  Post"  an 
advertisement  of  the  North  American  Con- 
struction Company  concerning  the  "Aladdin 
House  and  Aladdin  System'*  of  partly  made 
houses,  and  also  an  advertisement  b^  the 
construction  company  entitled  "How  to  Beat 
the  Building  Game."  yivf.  Heathcote  wrote 
to  the  construction  company,  which  replied 
to  her  letter,  and  on  May  29,  1913,  ordered 

j  from  it  "a  Marsden  Aladdin  House"  for  the 

;  sum  of  $1,464.90. 
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The  parts  of  the  house  arrived  at  West 
Newton  soon  after  July  20,  191:J,  and  were 
taken  to  the  land  of  the  deceased.     There 
vas  evidence  that  no  plan  was  received  indi- 
cating where  the  parts  could  be  found,  or 
in^tructiona  showing  how  the  work  was  to 
Ije  carried  on ;  and  that  it  required  a  skilled 
carpenter   to   construct    the    house.      There 
was  also  evidence  of  deficiencv  in  material; 
that  some  of  the  parts  did  not  fit;  that  the 
building  material  was  not  as  represented; 
and  that  in  other  respects  the  North  Ameri- 
can Construction  Company  failed  to  carry 
•out  its  contract.     When   the   construction 
company  learned  that  some  of  the  flooring 
vas  missing,  it  authorized  the  plaintiff  to 
purchase  it  at  the  expense  of  the  company. 
In  December,  1913.  the  plaintiff  wrote  to 
the  company  "stating  the  items  that  were 
short/'  and  later,  in  settlement  of  the  claim, 
received  from  it  a  check  for  $69,  which  he 
refused  to  accept. 

The  declaration  is  in  four  counts:  The 
first  alleges  a  breach  of  the  contract  of  the 
defendant  in  guaranteeing  the  "honesty,  in- 
tegrity, and  trustworthiness"  of  its  adver- 
tisers, to  the  loss  and  damage  of  the  plain- 
tiff: the  second  and  third  are  based  upon 
the  implied  contract  in  holding  out  the  de- 
fendant's advertisers  as  trustworthy,  and  its 
<iuty  to  use  proper  care  "to  investigate  the 
truth  of  said  recommendation;"  the  fourth 
sets  out  the  defendant's  fraud.  At  the  close 
of  the  evidence  the  judge  directed  a  verdict 
for  the  defendant  and  reported  the  case  to 
this  court. 

^Vhile  there  was  evidence  that  the  North 
American  Construction  Company  failed  to 
perform  its  contract  with  the  plaintiff's 
intestate,  there  was  no  evidence  that  this 
vompany  was  engaged  in  a  fraudulent  busi- 
ness, was  financially  irresponsible,  or  was  in 
the  faaMt  of  intentionally  deceiving  people. 
The  editorial  was  not  strictly  a  guaranty 
to  answer  for  the  debt  or  default  of  an- 
other, and  it  contained  no  words  indicating 
such  an  intention;  it  was  in  effect  merely 
a  recommendation  of  its  advertisers.  ^'Tlie 
integrity  of  its  advertising  and  the  honesty 
and  trustworthiness  of  its  advertisements,'' 
indicates  no  more  than  this,  that  its  ad- 
vertisers can  be  depended  upon  as  reliable 
and  honest.  A  statement  that  a  manufac- 
turer is  trustworthy  is  an  assurance  that 
he  is  so  reputed, — tliat  nothing  to  the  con- 
trary is  known;  and  wliile  an  action  may 
lie  upon  such  a  promise  in  case  of  fraud, 
it  is  not  a  statement  which  gives  a  right  of 
action  against  the  publisher  if  the  party 
recommended  does  not  do  as  he  agrees  un- 
der any  particular  contract.  The  defend- 
ant assured  the  readers  of  its  publication 
that  its  advertisements  were  honest  and 
trustworthy.  It  did  not  gnaraniee  the 
faithful  performance  of  contracts  made  by 
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its  advertisers,  or  agree  to  answer  for  their 
debt  or  default;  nor  did  it  promifle  that  in 
supplying  materials  for  the  construction  of 
the  house  the  North  American  Construction 
Company  would  fully  and  exactly  carry  out 
the  terms  of  its  agreement  with  the  plain- 
tiff's Intestate.  See  Eaton  v.  Mavo,  118 
Mas**.  141. 

We  find  nothing  in  the  evidence  to  show 
a  breach  of  the  defendant's  promise.  On 
the  contrary,  the  defendant,  according  to 
its  practice,  before  receiving  the  advertise- 
ment, made  a  thorough  investigation  of  the 
North  American  Construction  Company  and 
"the  personnel  of  the  company,"  "their 
standing.  .  .  .  their  business  and  finan- 
cial ability,  and  their  general  reputation," 
and  the  results  were  entirely  satisfactory. 
There  is  nothing  to  show  that  this  investiga- 
tion was  not  careful  and  complete,  or  that 
it  revealed  or  ought  to  have  revealed  any- 
thing not  in  harmony  with  the  statements 
of  its  editorial. 

There  is  nothing  in  the  answer  of  the 
defendant's  president  that  shows  a  failure 
to  examine  thoroughly  the  alTnirs  of  the 
construction  company.  It  appeart*  from 
his  answers  that  the  North  American  Con- 
struction CoTOpany  advert i«et I  in  the  "Sat- 
urday Evening  Post"  during  the  years  1910, 
1911,  and  1913,  and  that  the  defendant  had 
no-  knowledge  that  this  company  was  un- 
reliable *or  had  ever  failed  to  fulfil  its 
contracts.  Two  or  three  complaints  about 
the  construction  company  had  been  made 
to  the  defendant,  but,  with  one  exception, 
it  did  not  appear  what  the  reasons  were, 
if  any,  for  these  complaints,  or  on  what 
basis  they  were  settled,  if  settlements  were 
made.  In  one  case  the  complaint  was  from 
a  purchaser  of  a  house  who  said  the  siding 
and  flooring  were  imperfect.  He  wrote  to 
the  North  American  Construction  Company 
about  it  several  times,  but  no  adjustment 
was  made:  he  then  wrote  to  the  defendant, 
and  although  he  did  not  make  the  purchase 
because  of  an  advertisement  "seen  especial- 
ly in  the  paper  of  the  defendant,"  but  after  a 
visit  to  the  construction  company's  factory, 
the  construction  company  settled  the  loss 
and  the  matter  was  ended.  These  com- 
plaints did  not  show  that  the  consti'uction 
company  was  dishonest,  unreliable,  or  lack- 
ing in  integrity,  and  they  are  far  from 
showing  any  neglect  on  the  part  of  the  de- 
fendant to  investigate  properly  the  North 
American  Construction  Company  and  the 
standing  and  reputation  of  its  ofUcers. 

There  is  no  evidence  that  the  representa* 
tions  made  by  the  defendant  were  false.     It 
follows  that   the  verdict   was   properly  di- 
rected, and  judgment  is  to  be  entered  for^ 
the  defendant. 

Petition  for  rehearing  denied. 
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ANNOTATION— PUBLISHER'S  GUARANTY  OF  ADVERTISEMENTS. 


Annotation — ^Responsibility  of  publisher  to  patrons  of  advortistf • 


A  novel  question,  which  apparently 
has  not  before  been  passed  upon,  was 
involved  in  Heathcote  v.  Curtis  Pub. 
Co.  ante,  818,  where  the  court  held  that  an 
editorial  published  in  a  magazine  stat- 
ing that  the  publishers  guaranteed  every 
advertisement  in  their  columns  to  be 
honest  and  trustw^orthy,  and  guaranteed 
the  integrity  of  their  advertising,  did 
not  render  the  publishers  liable  to  a 
subscriber  who,  on  the  strength  of  the 
statement,  patronized  an  advertiser  who 
failed  to  fill  an  order  according  to  agree- 
ment, at  least  in  the  absence  of  knowledge 
by  the  publishers  of  unreliability  on  the 
part  of  the  advertiser.  It  will  be  noted 
that  recovery  was  sought  on  a  count  al- 
leging a  breach  of  the  publishers'  con- 
tract in  guaranteeing  the  honesty  and 
trustworthiness  of  their  advertisers,  and 
also  on  counts  based  upon  the  publishers' 
implied  contract  in  holding  out  the  ad- 
vertisers as  trustworthy,  and  their 
duty  to  use  proper  care  to  investigate 
the  truth  of  their  recommendation,  and 
on  another  count  setting  out  the  de- 
fendant's fraud.  It  appears  in  this  case 
that  the  publishers  made  a  thorough 
investigation  of  the  advertiser  and  that 
it  was  found  to  be  a  reputable  concern. 
The  conclusion  reached  is,  upon  the 
facts,  apparently  sound.  A  state  of 
facts,  however,  can  be  conceived  of 
which  might  warrant  a  recovery.  For 
example,  if  it  appeared  that  publishers 
of  a  magazine  or  a  newspaper  had  in- 
serted advertisements  of  concerns  which 
they  knew  practised  fraud  on  those 
dealing  with  them,  and  had  nevertheless 
inserted  a  recommendation  of  their  ad- 
vertisers, a  recovery  eonld  doubtless  be 
had  against  the  publishers  by  defrauded 
patrons  of  the  advertiser  who  were  in- 


duced to  deal  with  the  latter  by  the 
advertisement  and  the  publishers'  rec- 
ommendation. A  closer  question  as 
to  the  publishers'  liability  would 
arise  in  a  case  where  it  mere- 
ly appeared  that  they  inserted  adver- 
tisements of  concerns  with  knowledge 
that  they  were  unreliable,  but  made  no 
special  recommendation  as  to  the  ad- 
vertisers' reputation  or  responsibility. 
While  not  directlv  in  point,  the  case 
of  De  la  Bere  v.  Pearson  [1908]  1  K. 
B.  (Eng.)  280,  1  B.  R.  C.  21,  77  L.  J. 
K.  B.  N.  S.  380,  98  L.  T.  X.  S.  H,  24 
Times  L.  R.  120,  is  of  interest  in  this 
connection.  In  that  case,  the  proprie- 
tors of  a  newspaper  having  advertised 
in  their  paper  that  their  city  editor 
would  answer  inquiries  from  readers 
desiring  financial  advice,  a  reader  of 
the  paper  wrote  asking  for  a  safe  in- 
vestment for  a  stated  sum,  and  for  the 
name  of  a  "good  stockbroker.''  It  was 
held  that  there  was  a  contract  between 
the  proprietors  of  the  paper  and  the 
reader  by  which  the  former  undertook 
to  use  reasonable  care  that  a  person 
recommended  as  a  broker  should  answer 
the  description  of  a  "good  broker,"  and 
that  the  act  of  the  defendant's  editor 
in  recommending,  without  making  in- 
quiries, a  broker  who  was  not  a  mem- 
ber of  the  stock  exchange  and  who  was 
an  undischarged  bankrupt,  constituied  a 
breach  of  the  contract,  and  that  a  re- 
covery might  be  had  against  the  pro- 
prietors of  the  paper,  the  person 
recomiiMnded  having  misappropriated 
money  sent  to  him  for  investment  by  the 
reader  of  the  paper.  In  this  ease,  of 
course,  th^  advertisement  was  that  of 
the  proprietors,  and  not  that  of  a  third 
person.  J.  T.  IV. 


MISSOURI   SUPREME   COURT. 

(In  Banc.) 

STATE  OF  MISSOURI  EX  REL.  BUFFUAI 
TELEPHONE  COMPANY,  Respt., 

V. 

PUBLIC   SERVICE   COMMISSION,   Appt. 

(—  Mo.  — ,  P.U.R.1918C,   168,   199  S.  W. 

962.) 

Telephone  —  jarisdiction  of  Public 
Seri'lce  Commission  —  mntual  com- 
pany. 

1.  A  mutual  telephone  company  the  niem- 


Note.  —  For  mutual  telephone  companies 
as  public  utilities,  see  annotation  following 
this  case,  post,  827. 
L.U.A.1918C. 


beta  of  which  own  their  inetrumentft  and 
maintain  their  lines  to  the  central  station, 
and  contribute  a  quarterly  amount  to  main- 
:  tain  auch  station,  cannot  require  connec- 
tion with  an  incorporated  company  for  loiij:- 
distaiiee  service  through  the  Public  Srr.  ■ 
ice  Commission,  under  a  statute  detiiiiT).:: 
the  corporations  within  the  jurisdiction  of 
the  commission  as  those  maintaining  t*^l<»- 
phone  communications  for  hire,  although  a 
fee  is  exacted  in  case  a  Donaub&criber  talks 
on  a  telephone  on  the  company's  switch- 
board to  one  on  a  connecting  line. 
For  other  caseSj  see  Telephones,  in  Dig. 
l-o2  y,  8, 

Pabltc  Service  CommisBlon  —  review  — 
new  Issues. 

2.  New  issues  cannot  be  presented  in  a^ 
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roiirt  proceeding  to  review  the  action  of  the 
Public  Utilities  Commission  in  requiring 
a  nhygicai  connection  of  two  telephone  lines, 
wheii  the  statute  protridea  that  they  shall 
uot  be  so  prei»ented. 

1  or  other  cases,  see  Public  Service  Commis' 
sions,  in  I>iy.  1-52  X.  IS. 

(Blair,  J.,  dissents.) 

(December  22,  1917.) 

APPEAL  by  the  Public  Service  Commie- 
sion  from  a  judgment  of  the  Circuit 
Court  for  Cole  County  setting  aside  ita  or- 
der requirinjiT  that  a  physical  comection  be 
made  between  two  certain  telef^one  tom- 
panies.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  Z.  Patterfion  and  James  J>. 
Lindsay,  for  appellant: 

The  order  of  the  Public  Service  Commis- 
sion re<)uiring  the  respondent  telepfhone 
company,  at  the  expense  of  the  mutual  tele- 
phone company,  to  construct  and  maintain 
a  physical  conneetion  with  the  latter  com- 
pany, and  to  receive  and  transmit  mes- 
sa^s  or  oonvereationa  for  long-diBtaaice 
trausmission  originating  on  its  lines,  is 
valid  fi»  a  reasonable  regulation  of  the  busi- 
iiests  of  respondent  and  ita  use  of  its  prop- 
erty, is  a  requirement  of  service,  and  is 
not  a  ^'taking''  or  appropriation  of  its  prop- 
erty. 

Grand  Trunk  R.  Co.  v.  Michigan  R.  Com- 
mi^Mon.  231  U.  vS.  457,  468,  58  L.  ed,  310, 
317,  34  Sup.  Ct.  Rep.  162;  Michigan  C.  R. 
Co.  V.  Michigan  R.  Commission,  236  U.  S. 
615,  59  L.  ed.  750,  P.U.R.1915C,  263,  35 
Sup.  Ct.  Rep.  422;  Wisconsin,  M.  &  P.  R. 
Co.  V.  Jacobeon,  179  U.  S.  287,  45  L.  ed. 
VH.  21  Sup.  Ct.  Rep.  115;  Chicago,  M.  & 
St.  p.  R.  Co.  V.  Iowa,  233  U.  8,  3.34,  58  L. 
ed.  088,  34  Sup.  Ct.  Rep.  592;  Atlantic 
Coast  Line  R.  Co.  v.  North  Carolina  Corp. 
Commission,  206  U.  S.  1,  61  L.  ed.  933,  27 
8up.  Ct.  Rep.  585,  11  Ann.  Cas.  398;  Wash- 
iDt/ton  ex  rel.  Oregon  R.  So  Nav.  Co.  v. 
Kairchild,  224  U.  8.  510,  56  L.  ed.  863,  32 
Sup.  Ct.  Rep.  535;  Pacific  Teleph.  &  Teleg. 
Co.  V.  Wright-Dickinson  Hotel  Co.  214  Fed. 
666 ;  Wisconsin  Teleph.  Co.  v.  Railroad  Com- 
mission, L.R.A.1916E,  748,  and  note,  162 
Wis.  383,  P.U.R.1916D,  212,  156  N  W. 
(iU;  Michigan  State  Teleph.  Co.  v.  Michi- 
gan  R.  Commission,  193  Mich.  515,  P.U.R. 
1»17C,  3.55.  161  N.  W.  240;  Hooper  Teleph. 
Co.  V.  Nebraska  Teleph.  Co.  96  Neb.  245, 
147  N.  W.  674;  Pioneer  Teleph.  &  Tcleg. 
Co.  V.  State,  38  Okla.  5.54,  134  Pac.  398; 
State  ex  rel.  Public  Service  Commission  v. 
Skagit  River  Teleph.  &  Teleg.  Co.  85  JVash. 
20,  P.U.R.1915C,  902,  147  Pac.  886. 

The  Buffum  Telephone  Company  is  a  com- 
mon carrier  of  spoken  messages,  and  its 
L.K.A.iidSC. 


duties  in  that  regard  must  be  tested  by  the 
rules  which  the  courts  have  laid  down  as 
appropriate  and  necessary  in  determining 
the  obligations  assumed  bv  common  car- 
riers. 

0  

Home  Teleph.  Co.  v.  Sarcoxie  Light  & 
Teleph.  Co.  236  Mo.  114,  ,36  L.R.A.(N.S.) 
124,  139  8.  W.  108;  Postal  Cable  Teleg. 
Co.  v.  Cumberland  Teleph.  &  Teleg.  Co.  177 
Fed.  726;  Commercial  U.  Teleg.  Co.  v.  New 
England  Teleph.  k  Teleg.  Co.  61  Vt.  241, 
5  L.R.A.  161,  15  Am.  St.  Rep.  893,  17  Atl. 
1071;  State  ex  rel.  Webster  v.  Nebraska 
Teleph.  Co.  17  Neb.  126,  52  Am.  Rep.  404, 
22  N".  W.  237. 

The  mutual  telephone  company  is  a  pub- 
lic utility  and  is  subject  to  the  jurisdic- 
tion of  the  Public  Service  Commission,  be- 
cause it  is  engaged  "in  the  conduct  of  the 
business  of  affording  telephonic  communi- 
cation for  liire.*'  " 

Pioneer  Teleph.  &  Teleg.  Co.  v.  State,  45 
Okla.  31,  144  Pac.  1060;  21  Cyc.  437;  Car- 
ter V.  Arnold,  134  Mo.  208,  35  8.  W.  584; 
South  Highland  Land  &  Improv.  Co.  v.  Kan- 
sas City,  17^  Mo.  533,  72  S.  W.  044. 

It  is  not  the  amount,  but  the  character, 
of  the  business  done  which  constitutes  a 
public  utility.  It  need  not  be  unrestricted- 
ly offered  or  open  to  all  the  public. 
'  Terminal  Taxicab  Co.  v.  Kutz,  241  U.  S. 
252,  60  L.  ed.  984,  P.U.R.1916D,  972,  36 
Sup.  Ct.  Rep.  583,  Ann.  Cas.  19160,  765; 
State  Public  Utilities  Commission  ex  rel. 
Pike  Conntv  Teleph.  Co.  v.  Xoble.  275  111. 
121,  P.U.R.1917A,  520.  113  N.  K.  910;  State 
Public  Utilities  Commission  ex  rel.  Noble 
Telepb.  Co.  v.  Noble  Mut.  Teleph.  Co.  268 
111.  411,  P.U.R.1915D,  770,  100  N.  E.  298, 
Ann.  Cas.  1916D,  807;  Public  Service  Com- 
mission V.  Fox,  96  Misc.  283,  160  N.  Y. 
Supp.  59;  Van  Dyke  v.  Geary,  244  U.  S. 
39,  61  L.  ed.  973,  37  Sup.  Ct.  Rep.  483; 
Del  Mar  Water.  Light  &  P.  Co.  v.  Eshleman, 
167  Cal.  681,  140  Pac.  691,  948;  Pacific 
Teleph.  &  Teleg.  Co.  v.  Wright-Dickinson 
Hotel  Co.  214  Fed.  666. 

The  power  of  the  Public  Service  Commis- 
sion to  require  the  Buffum  Company  to 
provide  instrumentalities  and  facilities  ade- 
quate and  in  all  respects  just  and  rea- 
sonable with  respect  to  its  business  of  af- 
fording long-distance  teleplione  service  is 
plenary,  and  power  does  not  depend  for  its 
existence  or  exercise  upon  the  complainant 
or  applicant  for  the  service  being  technical- 
ly and  unrestrictedly  a  public  service  com- 
pany. 

Terminal  Taxicab  Co.  v.  Kutz,  241  U,  S. 
252,  60  L.  ed.  984,  P.U.R.1916D,  972,  36 
Sup.  Ct.  Rep.  583,  Ann.  Cas.  1916D,  765; 
Public  Service  Commission  v.  Fox,  96  Misc. 
283,  160  N.  Y.  Supp.  59;  Pacific  Teleph.  &, 
Teleg.    Co.   v.   Wright-Dickinson   Hotel    Co. 
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214  Fed.  666;  Van  Dyke  v.  Geary,  244  U. 
S.  39,  01  L.  ed.  973,  37  Sup.  Ct.  Roi).  483  j 
Del  Mar  Water,  Light  &  P.  Co.  v.  Eshle- 
man,  167  Cal.  681,  140  Pac.  501.  048; 
State  Public  Utilitieb  Commission  K*  rel. 
Xoble  Teleph.  Co.  v.  Noble  Mut.  Teleph. 
Co.  268  111.  411,  P.U.R.1915D,  770,  100  N. 
E.  298,  Ann.  Cas.  1916D,  897;  German  Al- 
liance Ine.  Co.  V.  Lewis,  233  U.  S.  389,  58 
L.  ed.  1011,  L.R.A.1915C,  1189,  34  Sup.  Ct 
Rep.  612;  Rateliff  v.  Wichita  Union  Stock- 
Yards  Co.  74  Kan.  1,  6  L.RJl.(X.S.)  834, 
118  Am.  St.  Rep.  298,  86  Pac.  150,  10  Ann. 
Cas.  1016;  Peck  v.  Tribune  Co.  214  U.  S. 
185,  190,  53  L.  ed.  960,  29  Sup.  Ct.  Rep. 
554,  16  Ann.  Cas.  1075. 

Messrs.  Jeffries  &  Coram,  E.  H.  Paint- 
er, and  D.  A.  Frank,  for  respondent: 

The  commission  did  not  have  jurisdic- 
tion or  authority  to  order  a  physical  con- 
nection between  the  two  telephone  lines. 

Home  Teleph.  Co.  v.  Sarcoxie  Light  & 
Teleph.  Co.  230  Mo.  114,  36  L.R.A.(N.S.) 
124,  139  S.  W.  108;  State  Public  Utilities 
Commission  ex  rel.  Macon  County  Teleph. 
Co.  V.  Bethany  Mut.  Teleph.  Asso.  270  111. 
183,  P.U.R.1916A,  997,  110  X.  E.  334,  Ann. 
Cas.  1917B,  495;  State  ex  rel.  United  R.  Co. 
V.  Public  Service  Commission,  270  Mo.  429, 
.  P.U.R.1917D,  752,  192  S.  W.  958,  198  S. 
\\\  872;  State  v.  Missouri  Tie  &  Timber 
Co.  181  Mo.  658,  65  L.R.A.  588,  103  Am. 
St.  Rep.  614,  80  S.  W.  933,  2  Ann.  Cas.  119. 

The  physical  connection  ordered  is  un- 
authorized under  the  statute,  and  contisca- 
tory. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Public  Serv- 
ice ConimiHsion,  —  Mo.  — ,  P.U.R.1917C, 
1005,  192  S.  W.  460;  Farmers'  Teleph.  Co. 
V.  Southern  Bell  Teleph.  &  Teleg.  Co.  37 
A.  T.  &  T.  Co.  Com.  L.  443;  Washington 
ex  rel.  Oregon  R.  &  Nav.  Co.  v.  Fairchild, 
224  I'.  S.  510,  56  L.  ed.  863,  32  Sup.  Ct. 
Uep.  535:  People  ex  rel.  Oneida  Teleph.  Co. 
V.  Central  New  York  Teleph.  &  Teleg.  Co. 
41  App.  Div.  17,  58  N.  Y.  Supp.  221;  Mis- 
souri P.  R.  Co.  V.  Neliraska,  164  U.  S.  403, 
41  L.  ed.  489,  17  Sup.  Ct.  Rep.  130;  Phila- 
delphia, M,  &  S.  Street  R.  Co.s  Petition, 
203  Pa.  354,  53  Atl.  191;  Pacific  Teleph. 
&  Teleg.  Co.  v.  Eshleman,  166  Cal.  i540,  50 
L.R.A.(N.S.)  652,  137  Pac.  1119,  Ann.  Cas. 
1915C,  822. 

'i'lie  physical  connection  prayed  for  would 
operate  slh  the  taking  of  the  property  of  the 
HuiTuni  Company  witliout  a  judicial  deter- 
mination that  the  taking  is  for  a  public  use, 
and  without  due  process  of  law,  in  viola- 
tion of  the  state  and  United  States  Consti- 
tutions. 

State  ex  rel.  Rhodes  v.  Public  Service 
Commission,  270  Mo.  547,  P.U.R.1917C.  315, 
194  S.  \\.  287  ;  American  Teleph.  &  Teleg.  Co. 
V.  St.  Louis,  I.  M.  &  S.  R.  Co.  202  Mo.  656, 
L.R.A.lOiaC. 


101  S.  W.  576;  Pumpelly  v.  Green  Bay  k 
M.  Canal  Co.  13  Wall.  166.  20  L.  ed.  557: 
State  ex  rel.  Star  Pub.  Co.  v.  Assoc-iatwl 
Press,  1.50  Mo.  410,  51  L.R.A.  151,  HI  Am. 
St.  Rep.  368,  60  S.  W.  91;  Home  Teleph. 
Co.  v.  Sarcoxie  Light  &  Teleph.  Co.  236 
Mo.  114,  36  L.R.A.(X.S.)  124,  139  S.  W. 
108;  Pacific  Teleph.  &  Teleg.  Co.  v.  Eshle- 
man, supra;  Missouri  P.  R.  Co.  v.  Nebra«ka^ 
164  U.  S.  403,  41  L.  ed.  489,  17  Sup.  Ct. 
Rep.  130;  Cape  Girardeau  v.  Hooek.  129 
Mo.  607,  31  S.  W.  933;  Shoemaker  v.  United 
States,  147  U.  S.  282,  37  L.  ed.  170,  13  Sup. 
Ct.  Rep.  361. 

llie  Public  Service  Commission  of  Mis- 
souri is  not  a  judicial  body,  and  has  no  au- 
thority to  pass  upon  constitutional  ques- 
tions, and  no  legislative  enactment  can  give 
it  such  authority. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Public  Serv- 
ice Commission,  —  Mo.  — ,  P.U.R.1917C. 
1005,  192  8.  W\  460;  State  ex  rel.  United 
R.  Co.  V.  Public  Service  Comjnission,  270 
Mo.  429,  P.U.R.1917D,  752,  192  S.  W.  958, 
198  S.  W.  872;  State  ex  rel.  York  v.  Locker, 
266  Mo.  3S4,  181  S.  W.  1001;  State  ex  rel. 
School  Dist.  v.  Andrae,  216  Mo.  617,  116 
S.  W.  501;  Kansas  &  T.  Coal  R.  Co.  v. 
Northwestern  Coal  &  Min.  Go.  161  Mo.  288, 
51  L.R.A.  936,  84  Am.  St.  Rep.  717,  61  S. 
W.  684;  Aldridge  v.  Spears,  101  Mo.  400, 
14  S.  W.  118;  Kansas  City  v.  Baird,  98  Mo. 
215,  11  8.  W.  243,  562, 

Walker,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  by  the  Public  Service 
Commission  from  a  judgment  of  the  circuit 
court  of  Cole  county  setting  aside  an  order 
of  the  commission  which  required  that  a 
physical  connection  be  made  at  the  town 
of  Auxvasse,  in  Callaway  county,  betweeu 
the  Auxvasse  Mutual  Telephone  Companj 
and  the  BufTum  Telephone  Company. 

The  proceedings  before  the  commission 
were  upon  the  complaint  of  the  Auxvai«%e 
Company  asking  that  the  Biififum  Company 
be  required  to  receive  and  transmit  long-di>- 
tance  messages  over  its  lines  from  the  mem- 
bers and  subscribers  of  the  Auxvasse  Com- 
pany, that  they  might  thereby  have 
long-distance  connection  over  the  lines  of 
the  Buffum  Company. 

The  Auxvasse  Compaiiy  is  not  incorporat- 
ed, but  is  a  mutual  telephone  companv 
formed  by  the  union  at  Uie  town  of  Auxvaii^e 
of  various  neighborhood  lines  extending  into 
the  town  and  united  in  a  local  exchange. 
It  was  organized  in  1911,  to  afford  cheap 
telephone  service  to  its  shareholders  and 
subscribers.  It  consists  of  about  140  mem- 
bers, owning  twelve  or  more  lines  runninp 
into  and  connected  at  a  central  ofticv  ;u»d 
switchboard  in  the  town  of  AuxvaK-e.     i)-** 
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TnemlxTs  on  the  various  lines  composing  the 
system  furnij^h  and  own  tlieir  respective 
Hues  and  instruments  and  keep  the  same 
iu  repair,  and  the  memljers  on  each  line 
maintain  an  organization  of  their  own.  The 
union  ot  the  various  lines  under  a  con- 
stitution and.  by-laws  constitutes  the  central 
iTganization  known  as  the  Auxvasse  Mutual 
Telephone  Company.  The  organization  owns 
the  poles,  wires,  and  equipment  in  the  town 
of  AiixvaH8e.  and  the  central  office  and 
switchboard  whereby  all  the  various  lines 
are  united  and  a  local  exchange  maintained. 
The  maintenance  of  the  central  office,  and 
of  the  upkeep  of  the  property  belonging 
thereto,  is  borne  by  receipts  for  service 
rendered  to  certain  subscribers  at  flat  rates, 
who  are  nonmembers,  and  from  toll  charges 
received  from  nonmembers  talking  from 
phones  on  the  lines  of  the  company  to  a 
person  on  the  Hne  of  another  mutual  local 
ex>mpany  with  which  the  Auxvasse  Com- 
pany maintains  free  exchange  service  ar- 
rangements. Any  deficit  is  made  up  by  as- 
sessment upon  the  members.  There  are 
eight  subscribers  not  members  who  pay  a 
flat  rate  or  fee  of  $6  each  per  amium  for 
service  on  the  exchange  and  for  communica- 
tions over  the  various  local  lines  of  the 
company.  Any  white  person  may  talk  free 
from  the  phone  of  a  member  to  a  person  at  a 
phone  On  any  of  the  lines  of  the  company, 
and  may  talk  with  a  person  on  the  line  of 
any  of  the  other  like  mutual  local  companies 
with  which  the  Auxvasse  Company  has  ex- 
ehange  iJerVice  arrangments  upon  payment 
of  a  toll  charge  of  10  cents,  llie  members 
and  subscribers  on  the  various  lines  receive 
free  service  over  the  lines  of  the  company 
and  over  the  lines  of  other  like  mutual  com- 
panies with  which  exchange  service  arrange- 
niont8  have  been  made.  There  are  about 
twenty-five  of  the  latter. 

The  memliers  and  subscribers  of  the 
Axnvasse  Company  also  have  service  over  a 
nniiual  line  owned  by  the  company  to  Mex- 
ico, MiHSouri,  but  do  not  have  general  long- 
tiistance  service.  The  service  of  the  mem- 
iHfrs  and  subscribers  is  confined  to  the  lines 
of  the  company,  the  connecting  line  owned 
•>y  the  members  to  Mexico,  and  the  lines  of 
«>tUer  like  mutual  companies  with  which  free 
^e^viee  arrangements  have  been  established. 

The  BuiTum  Company  is  an  incorporated 
company,  and  has  a  local  exchange  in  the 
town  of  Auxvasse,  and,  through  its  own  lines 
and  connecting  lines  of  other  companies 
with  which  it  is  afliliated,  has  long-distance 
service  over  the  country  in  general.  Tlie 
central  offices  of  the  Bufl'um  Company  and 
of  the  Auxvasse  Company  are  located  in  the 
bame  Mock  near  each  otlier. 

This  action  is  prompted  by  a  desire  of  the 
niembers  of  the  Auxvasse  Company  to  ha^e 
LTll.A.HnsC. 


I  from  their  own  phones  long-distance  connec- 
tion through  the  Bufi'um  exchange  witli  the 
various  lines  and  points  reached  by  the  Buf- 
fum  Company.  Connection  with  Fulton,  the 
county  seat  of  Callaway  county,  in  enpecial- 
ly  desired. 

The  commission  found  that  the  cost  of  the 
physical  connection  between  the  two  ex- 
changes would  not  exceed  $25,  and  that  the 
connection  desired  was  not  for  an  inter- 
change of  messages  between  the  local  ex- 
changes of  the  two  companies,  but  that 
messages  transmitted  by  the  subseriljers  of 
the  Auxvasse  Company  over  its  lines  should 
be  received  and  transmitted  by  the  BulTum 
Company  over  its  lines.  The  commii^ion 
further  fotmd  that  the  matter  was  within 
the  provisions  of  the  Public  Service  Act; 
that  the  physical  connection  desired  could 
reasonably  be  made,  and  that  there  would 
thereby  be  formed  a  continous  line  of  com- 
munication between  the  two  companies  for 
the  transfer  of  messages  or  conversations  by- 
persons  entitled  to  use  the  lines  of  the  Aux- 
vasse Company ;  that  public  convenience  and 
necessity  would  thereby  be  8Ubser\*ed; 
whereupon  the  coniBiission  ordered  the  con- 
nection to  be  made,  and  that  the  service 
asked  be  furnished  by  the  Buffum  Company. 

The  commission  also  found  that,  irrespec- 
tive of  whether  the  property  of  the  Auxvasse 
Company  was  impressed  with  a  public  use 
or  not,  the  nature  of  its  business  and  the 
number  of  persons  served  by  it  were  such  as 
to  create  a  necessity  for  the  physical  connec- 
tion demanded,  and  therefore  the  making  of 
same  and  the  rendering  of  the  service  was  a 
duty  which  could  lawfully  be  required  of  the 
Buffum  Compan3\ 

It  was  ordered  that  the  expense  of  making 
the  connection  be  borne  bv  the  Auxvasse 
Company,  and  that  said  company,  or  its  sub. 
scriliers,  or  any  person  using  its  line  for  the 
purpose  of  long-distance  connection  with  the 
lines  of  the  Butl'um  Company,  pay  to  the  lat- 
ter company  for  such  service  the  full  amount 
of  the  tolls  and  charges  of  the. Buffum  Com- 
pany therefor,  in  accordance  with  its  sched- 
ule filed  with  the  commission. 

The  Buffum  Company  filed  its  application 
for  a  rehearing,  but  failed  to  allege  as 
grounds  for  same  the  violations  by  the  com- 
mission through  its  order  of  provisions  of 
the  Constitution  of  Missouri  and  of  the 
United  States,  as  subsequently  set  forth  in 
its  petition  for  review.  Upon  the  overruling 
of  the  api)lication  for  a  rehearing  the  Buf- 
fum Company  filed  its  petition  for  a  review 
in  the  Cole  countv  circuit  court  of  the  ac- 
tion  of  the  commission,  setting  up  the  con- 
stitutional questions  above  noted.  In  the- 
circuit  court  the  respondent  herein  asked 
that  a  jury  \ye  called,  and  that  it  be  permit- 
ted to  introduce  additional  tet<tiuiony^ 
Tiiese  reijueHts  were  refused. 
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Reflpondent  then  filed  its  motion  for  a 
judgment  reversing  the  order  of  the  com- 
mission, and,  among  other  things,  set  up 
that  the  order  was  made  without  due  pro- 
<'0!i>s  of  law,  and  was  a  taking  of  respon- 
dent's property  without  just  compensation, 
and  was  a  violation  of  §§  10,  20,  21,  and  30 
of  article  2  of  the  Constitution  of  Missouri, 
and  of  §  1  of  the  14th  Amendment  of  the 
Constitution  of  the  United  States,  and  that 
the  alleged  taking  of  its  property  was  an  un- 
authorized exercise  of  the  right  of  eminent 
domain. 

The  appellant,  Public  Service  Commission, 
filed  its  motion  to  strike  out  respondent's 
motion  for  a  judgment,  for  the  reusou  that 
.same  was  based  upon  grounds  not  urged  ch: 
relied  upon  by  respondent  in  its  motion  for 
rehearing,  and  was  a  violation  of  the  meth- 
od of  procedure  provided  for  by  the  Public 
■Service  Act,  under  the  law  of  its  creation 
which  motion  was  overruled.  The  court 
thereupon  sustained  resp^wdent's  motion, 
and  entered  judgment  annulling  and  set- 
ting aside  tiie  order  of  tlie  commission. 

Ihe  judgment  of  the  circuit  court  sustain- 
ing tiie  respondent's  motion  involves  a  find- 
ing that  upon  the  record  the  Auxvasse  Com- 
pany was  not  a' public  utility  operating  for 
hire,  and  therefore  not  subject  to  the  juris- 
diction of  the  commission;  that  public  con- 
venience and  necessity  would  not  be  sub- 
served by  the  making  of  the  connection,  and 
that  no  authority  existed  for  the  order,  and 
that  enforcement  of  same  constituted  a  tak- 
ing of  respondent's  property'  in  the  sense 
And  manner  forbidden  bv  the  Constitution. 

A  synopsis  of  the  relevant  sections  of  the 
Public  Service  Act  (Laws  1913,  pp.  556- 
-651 )  will  assist  in  determining  ti»e  matter 
at  issue.  By  a  "telephone  corporation,"  as 
the  term  is  employed  in  the  act,  is  meant: 
■**Every  corporation,  company,  asHOciation, 
joint  stock  company  or  association,  partner- 
ship and  person,  .  .  .  owninjr,  operating, 
controlling  or  managing  any  telephone  line 
■or  part  of  telephone  line  used  in  the  conduct 
of  the  business  of  affording  telephonic  com- 
munication for  hire."    Subd.  17,  §  2. 

The  term  "telephone  line"  is  defined  to  in- 
clude every  sort  of  property  **lised,  operated, 
•controlled  or  owned  by  any  telephone  corpor- 
ation to  facilitate  the  business  of  affording 
telejihonic  communication."     Subd.  18,  §  2. 

The  jurisdiction,  supervision,  powers,  and 
duties  of  the  commission  are  declared  to  ex- 
tend "to  all  teleplione  lines,  as  above  defined, 
.  .  .  and  to  every  telephone  company,  .  .  . 
so  far  as  said  telephone  .  .  .  lines  are  and 
lie,  and  so  far  as  said  teleplione  companies 
.  .  .  conduct  .  .  .  line  or  lines,  respective- 
ly, within  this  state."    Subd.  6,  §  10. 

The  subjection  of  telephone  corporations 
L.R.A.1918C. 


to  the  supervision  of  the  commission  in  re- 
spect of  facilities  and  service  it  shall  afford 
is  stated  thus :  "Every  .  .  .  telephone  cor- 
poration shall  furnish  and  provide  with  re- 
spect to  its  business  such  instrumentalities 
and  facilities  as  shall  be  adequate  and  in  all 
respects  just  and  reasonable."    §  87. 

'Phe  duty  of  each  telephone  corporation  to 
transmit  messages  is  thus  prescribed: 
"Every  .  .  .  telephone  corporation  operat- 
ing in  this  state  shall  receive,  transmit  and 
deliver  without  discrimination  or  delav,  the 
conversations  and  messages  of  ever}'  other 
.  telephone  corporation  with  whose 
line  a  physical  connection  may  have  been 
made."    Subd.  5,  §  87. 

The  provision  for  requiring  physical  con- 
nections between  lines  of  telephone  compa- 
nies is  as  follows:  "Wlienever  the  commis- 
sion .  shall  find  that  a  physical 
connection  can  reasonably  be  made  between 
the  lines  of  two  or  more  telephone  corpora- 
tions .  .  .  whose  lines  can  be  made  to  form 
a  continuous  line  of  communication  by  thn 
construction  and  maintenance  of  suitable 
connections  for  the  transfer  of  .  .  .  con- 
ver  sat  ions,  and  that  public  convenience  and 
necessity  will  be  subserved  thereby,  or  shall 
ftnd  that  two  or  more  .  .  .  telephone  cor- 
porations have  failed  to  establish  joint  rate^, 
tolls  or  charges  for  service  by  or  over  their 
said  lines,  and  that  joint  rates,  tolls  or 
dmrges  ought  to  be  established,  the  com- 
mission may,  by  its  order,  require  that  sudi 
connection  be  made,  except  where  the  pur- 
pose of  such  connection  is  primarily  to  se- 
cure the  transmission  of  local  '.  .  .  con- 
versations between  points  within  the  same 
city  or  town,  and  the  conversations  iie 
transmitted  .  .  over  such  connec- 
tion under  such  rules  and  regulations  as 
the  commission  may  establish,  and  pre- 
scribe through  lines  and  joiilt  rates,  tolls 
and  charges  to  be  made,  and  to  be  used, 
observed  and  in  force  in  the  future.  If  such 
.  .  .  telephone  corporations  do  not  agree 
upon  the  division  between  them  of  the  cost 
of  such  physical  connection  or  connections 
or  the  division  of  the  joint  rates.  Xo\\>  or 
charges  established  by  the  corami?ision  o\er 
8uch  through  lines,  the  conimis.Hion  shall 
have  authority,  after  further  hearing,  lo 
establish  such  division  by  supplemental  or- 
der."   Subd.  3,  §  93. 

The  powers  of  the  commission^  in  requir- 
ing improvements,  changes  in,  or  additions 
to  telephone  facilities,  are  thus  further 
amplified  and  emphasized:  "Whenever  the 
commission  shall  be  of  the  opinion  .  .  - 
that  repairs  or  improvements  to  or  change* 
in  any  .  .  .  telephone  line  ought  rea^.>iJ- 
ablv  to  be  made,  or  that  anv  addition? 
should  reasonably  be  made  thereto,  in  order 
to  promote  the  convenience  of  the  public  or 
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employees,  or  in  order  to  secure  adequate 
service  or  facilities  for  .  .  .  telephonic  com- 
munications, the  commission  shall  make  and 
bcrve  an  order,  directing  tliat  such  repairs, 
improvements,  changes  or  additions  be  made 
within  a  reasonable  time  and  in  a  manner  to 
l>e  i>peeified  thereii^  and  every  .  .  .  tele- 
phone corporation  is  hereby  required  and  di- 
rected to  make  all  repairs,  improvements, 
changes  and  additions  required  of  it  by  any 
order  of  the  commission  served  upon  it."  § 
95. 

All  of  these  provisions  are  to  be  liberally 
construed  as  required  by  the  act,  to  wit: 
**The  provisions  of  this  act  shall  be  liberally 
construed  with  a  view  to  the  public  welfare, 
efficient  facilities  and  substantial  justice  be- 
tween patrons  and  public  utilities/',    §  1^7. 
I.  if  the  companies  here  involved  are  pub- 
lic utilities  within  the  meaning  of  the  Public 
Service  Act,  and  a  physical  connection  be- 
tween them  will  add  to  their  efficiency  as 
such,  then  the  judgment  of  the  circuit  court 
should  be  reversed,  and  the  order  of  the  com- 
mission affirmed;  otherwise  not.    If  it  were 
not  conceded  by  the  Buffum  Company  that  it 
is  a  public  utility,  and  as  such  subject  to  the 
supervision  of  the  commission^  the.natiu-e  of 
its    organization  and  the   character   of   its 
activities  would  justify  no  other  conclusion, 
ft    remains,    therefore,    to    be    determined 
whether  the  Auxvasse  Company  is  subject  to 
a  like  classification.     To  render  it  so  it  is 
not     necessary     that    it    be    incorporated. 
I  nder    the     inclusive     provisions    of     sub- 
di\  ision  17  of  §  2,  supra,  any  association, 
joint  atock  company,  partnership,  or  person 
<}ei>endent  primarily  upon  the  character  of 
the  telephone  business  it  conducts  may  be  so 
classified. 

Tlie  Auxvasse  Company  is  a  voluntary 
association.  The  right  to  the  use  of  the 
facilities  it  affords  is  limited  to  white  per- 
^ous  who  are  the  owners  of  certificates  of 
shares  therein,  for  which  they  are  required 
to  pay  a  fixed  sum.  In  addition  an  assess- 
ment is  made  upon  such  shareholders  of 
si. 50  each  per  quarter  to  maintain  and 
operate  a  central  office  or  switchboard. 
Maintenance  cliargee  required  of  each  share- 
holder may  be  fixed  quarterly.  Shareholders 
are  not  required  to  pay  more  than  is  actual- 
ly necessary  for  the  upkeep  and  operating 
expenses  for  the  quarter  ensuing  the  fixing 
of  same.  Nonsubscribers  are  not  charged 
for  talking  from  any  telephone  on  the  Aux- 
va£u»e  awitchljoard  to  any  other  telephone  on 
the  same  switchboard;  but  when  talking 
from  a  telephone  on  the  Auxvasse  switch - 
hoard  to  one  on  a  connecting  switchboard, 
tliey  are  required  to  pay  a  fee  of  10  cents  to 
the  owner  of  the  telephone  where  the  call  is 
made.  Fees  thus  collected  are  required  to  be 
paid  into  the  company's  troasury  during  the 
j..II.AJ01sr. 


quarter  when  they  are  collected.  This  con- 
stitutes the  extent  of  the  business  and  in- 
come of  the  Auxvasse  Company,  except  $^ 
per  year  paid  by  each  of  eight  flat  rate  sub- 
scribers, who  are  thus  entitled  to  the  facili- 
ties afforded  without  further  charge.  An  ab- 
stract of  the  testimony  of  a  number  of  the 
shareholders  of  this  company  given  at  the 
hearing  before  the  commission  will  give  a. 
definite  idea  as  to  the  character  of  the  busi- 
ness of  the  company,  from  which  its  nature 
and  purpose  may  be  determined.  These  are 
literal  excerpts  from  different  witne88es' 
testimony  in  response  to  inquiries  propound- 
ed to  them  on  the  stand : 

''To  maintain  and  operate  the  central 
office  each  party  contributes  $1.50  per  quar* 
ter."— E.  W.  Martin. 

"The  lines  are  kept  up  by  the  membera 
who  owa  them.  This  keeping  up  of  the 
Unes  applies  to  residents  in  the  town  of 
Auxvasse  and  the  surrounding  country." — S.. 
W.  Turner. 

"It  was  never  the  intention  of  the  com- 
pany to  go  into  the  telephone  business  for 
profit.  Xo;  1  don't  think  they  calculated  on 
more  than  enough  to  make  expenses.  It  waa 
not  the  intention  to  go  into  what  is  known 
as  a  commercial  business.  The  lines  were 
built  for  convenience.  Tliat's  what  a  tele- 
phone is  for.*' — J.  F.  Buckner. 

"The  company  is  not  in  the  telephone  busi- 
ness  to  make  money  out  of  it.  It  was 
simply  for  the  accommodation  of  the  share- 
holders. The  Mexico  toll  line  is  kept  up  out 
of  the  treasury  of  the  company.  I  use  it 
three  or  four  times  a  day,  1  reckon,  but  I 
pay  no  toll  charges  for  this  use.  The  toll 
line  is  used  a  whole  lot.  Country  people^ 
when  they  come  in,  use  it  more  than  we  do 
in  town.  We  keep  it  up  for  the  benefit  of 
those  who  want  to  use  it." — W.  F.  Woodson.. 

"On  the  Auxvasse  line  each  individual 
owns  the  box  he  uses,  and  the  association 
owns  the  telephone  line  reaching  to  the. 
switchboard.  The  association  does  not  build 
lines  to  anybody.  -It  is  simply  a  collection 
of  individuals  divided  further  into  lines  and 
each  line  is  a  separate  organization  in  that 
it  owns  its  own  line.  The  Auxvasse  Com- 
pany is  not  a  corporation;  it  is  simply  a 
voluntary  association  composed  of  individu- 
als. Its  piirpose  is  to  provide  telephone 
service  to  its  stockholders  at  actual  co^t. 
No  service  is  furnished  in  town  to  anybody 
except  stockholders." — S.  M.  Turner. 

The  constitution  and  by-laws  and  the 
oral  testimony  all  point  to  the  conclusion 
that  the  Auxvasse  Company  is  primarily  a 
private  organization  not  operated  for  hire. 
Operation  for  hire  is  a  prerequisite  to  super- 
vision by  the  commission.  The  reason  is 
plain.  The  commission  was  created,  as  ia 
evident  from  the  entire  statute  defining  ita 
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powers,  not  to  interfere  with  individual  ac- '  have  lieretofore  said,  is  this  company  of  that 
tion  excei)t  where  same  assiimeis  a  public  na-  class?  It  lets  nothing;  it  hires  nothing;  but 
ture,  but  to  provide  regulations  and  give  for  the  maintenance  of  its  own  property,  and 
plenary  power,  as  defined  by  the  statute,  to  for  that  alone,  it  exacts  a  like  sum  quarterly 
the  commission  to  control  such  utilities  as  from  all  of  its  memljcrs.  The  accessories, 
from  tlieir  nature  and  operations  may  affect  to  wit,  the  telephone  boxes  necessary  to 
the  interests  of  the  general  public.  All  such  render  the  lines  available  for  the  transmit- 
organizations  are  commercial  in  their  nature  '  sion  of  conversations,  do  not  belong  to  tlie 
in  that  they  are  not  conducted  for  favors,  company,  but  to  the  individual  memlwrN. 
but  for  fees.  Recognizing  this  fact,  tlie  fram-  j  Hence  the  property  owned  bj'  the  company  ih 
•ers  of  the  Public  Service  Act  made  this  a  but  inconsiderable,  and  there  is  in  existence 
condition  precedent  to  commission  control,  no  such  organization  as  is  contemplated  by 
Thafa  fee  mav  be  exacted  from  nonsubscrib-    the  statute. 

era  for  talking  from  a  telephone  on  the  com-  The  Public  Service  Act  is  further  illnmi- 
pany's  switchboard  to  one  on  a  connecting  native  of  the  character  of  telephone  com- 
line  does  not  militate  against  the  correct-  panics  subject  to  its  provisions,  in  defining 
ness  of  the  conclusion  that  this  company  the  requirements  that  may  be  made  of  them, 
•does  not  afford  telephonic  communications  The  commission  may  require  them  to  furnish 
for  hire.  If  thuB  conducted,  the  right  of  >  and  provide  such  instrumentalities  as  shall 
nonsubscribers  to  demand  service  would  be  be  adequate  in  all  respects  for  the  transact- 
. absolute  upon  the  tender  of  the  fee.  Such  ing  of  their  business  (§  87);  to  transmit 
a  right  cannot  exist,  however,  because  the  and  deliver  without  discrimination  or  delay 
telephones  are  individually  owned  by  those  conversations  sent  over  other  lines  witli 
in  whose  premises  they  are  located,  and,  no  '  which  they  have  physical  connection  (sulid. 
limitation  as  to  such  ownership  having  been  |5,  §  87)  ;  to  make  physical  connections  with 
made  by  the  company,  if  such  could  be  made  |  other  like  companies  (subd.  3,  %  93) ;  to 
under  the  circumstances,  the  right  of  use  to  order  repairs,  improvements,  and  changes  in 
iioiisubscril)ers  is  at  best  i>ermissive,  and,  companies  for  the  betterment  of  the  service 
being  so,  does  not  authorize  the  conclusion  |  (§  95).  In  addition  they  may  be  required 
that  the  company  is  conducted  for  hire.  The  to  file  schedules  of  their  rates  of  charges 
fee  thus  authorized  to  be  charged  is  but  an  with  the  commission  and  subject  themselves 
incident  in  the  general  conduct  of  the  busi-  to  its  supervision  by  complying  with  its  rulca 
ness  of  the  company,  and  is  not  indicative  of  and  regulations  for  the  operation  of  tele- 
its  character,  which  is  to  serve  those  who  phone  companies.  There  is  no  pretense  that 
sustain  it.  and  not  the  general  public.  Nor  in  any  of  these  particulars  this  company  has 
is  the  claim  that  the  eight  subscriljers,  in  complied  with  these  statutes.  On  the  con- 
the  absence  of  anv  authoritv  therefor  in  the  trarv,  it  is  not  contended  that  it  could  be  re- 
company's  constitution  and  by-laws,  are  per-  •  quired  so  to  do.     Unless  there  is  other  evi- 


mitted  upon  the  payment  of  a  fiat  rate,  free 
from  assessments,  to  enjoy  its  facilities,  an 
rargument  in  favor  of  the  contention  that  the 
company  is  conducting  its  business  for  hire. 
Each  of  these   subscribers  owns  the  phone 


dence  than  is  disclosed  bv  the  record,  we  are 
inclined  to  the  opiiiion  that  it  could  not  be 
so  required.  Rulings  upon  kindred  ques- 
tions in  other  jurisdictions  are  but  a  little 
more  than  persuasive  in  the  determination 


used  by  him.  Except,  therefore,  for  the  dif-  ,  of  the  matter  here  at  issue  on  account  of 
ference  between  the  payments  made  by  them  ■  difi'erences  in  the  statutes  construed.  Right - 
and  others,  ther  sustain  no  different  relation  i  Iv  reasoned,  this  well-marked  line  runs 
to  the  company.  If  their  relation  be  con-  through  them  all,  that  to  authorize  super- 
Atrued  to  give  color  to  the  contention  that  vision  the  character  of  the  utility  must  Im 
these  transactions  are  of  a  commercial  na-  of  such  a  nature  thart  the  exercise  of  its 
ture,  and  hence  the  company  is  conductini^  powers  will  affect  public  rather  than  private 
its  business  for  hire,  it  will  be  sufficient  to  rights.  Any  other  classification  would  de- 
say  that  the  constitution  and  by-laws  based  stroy  the  ruling  purpose  underlying  the  ere- 
thereon  confer  no  such  authority  upon  the  ation  of  Public  Service  Commissions,  and 
company  as  is  thus  exercised.  The  ele-  necessarily,  sooner  or  later,  run  afoul  of  con- 
mentary  axiom  is  therefore  applicable  that  stitutional  provisions,  the  violation  of  which 
the  company  cannot  enlarge  its  character  by  i  would  be  inimical  to  individual  liberty  of 


exceeding  its  powers.  i  action. 

The  settlement  of  a  controverted  question  II.  The  same  facts  adduced  to  show  that 
is  often  rendered  easier  by  a  resort  to  ele-  the  Auxvasse  Company  is  not  a  public 
mentals.  To  that  end,  what  is  meant  bv  utilitv  will  sustain  the  conclusion  tliat  its 
such  companies  as  "conduct  telephonic  com-  connection  with  the  Buffum  Company  is  not 
munications  for  hire?"  Simply  those  which  '  such  a  matter  of  public  neces{*ity  and  con- 
•eiigage  in  business  as  a  commercial  transac-  I  venience  as  to  authorize  the  issuance  of  an 
tion.  or  for  profit.  Summarizing  what  wc  order  in  regard  thereto.  Recapitulated, 
L.R.A.1918C. 
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these  are  the  nature  of  its  business,  existing 
as  it  does,  not  for  public  use,  but  private 
convenience;  its  requiring  no  pay  for  profit, 
bat  fees  only  for  the  purpose  of  existence. 
Need  arguments  be  piled  up  lik^  Pelion  on 
i)im  to  establish  the  fact  that  facilities  add- 
^  by  the  commissioner's  order  to  an  associa- 
tion of  this  type  will  not  enable  it  to  pass 
Ijevond  its  own  tether  and  add  e%'en  incident- 
allv  to  the  convenience  of  others  than  its 
onu  membership?    We  think  not. 

The  constitutional  question  injected  into 
this  controversy  for  the  firat  time  in  the 
(>etitiou  for  review  was  not  timely.  How, 
without  a  contradiction  in  terms,  can  a  mat- 
ter be  reviewed  which  has  not  been  viewed? 
The  purpose  of  the  petition  filed  in  the  cir- 
cuit court,  in  cases  of  this  character,  would 
\ie  defeated  if  new  issues  were  permitted  to 
lie  incorporated  therein.  Forms  of  prooed- 
lire  are  for  tlie  purpose  of  facilitating  busi- 
ness, whether  it  be  of  a  court  or  a  com- 
mission; and  there  is  no  more  reason  why, 
^hen  required  by  law,  they  should  not  be  ob- 
served in  one  case  than  in  the  other.  By  the 
ex]M*^^  language  of  §  110  of  the  Public  Serv- 
ice Act  (Laws  1913.  p.  641).  it  is  provided 
tliat  **no  corporation  or  person  or  public 
utility  shall  in  any  court  urge  or  rely  on 
any  ground  not  so  set  forth  in  said  appli- 
cation," referring  to  that  of  rehearing.  We 
ruled  in  State  ex  rel.  Missouri  P.  R.  Co.  v. 
Atkinson,  260  Mo.  6:M,  L.RJ^.1918A,  40, 
P.U.R.1917C,  971.  192  S.  W.  86,  Ann.  Cae. 
191 7 £,  987,  that  the  observance  of  this  rule 
yrz8  obligatory.  Tiiere  is  no  reason  for  a 
variance  from  thit*  conclusion.  Neither 
within  the  letter  or  spirit  of  the  Public  Serv- 
ice Act  is  the  character  of  the  Aux>'a88e 
Company  such  as  to  render  it  subject  to  the 
commission,  and  hence  the  latter  is  not 
authorized  to  comply  with  the  demand  here- 
in made. 


The  contention  is  vaguely  made  by  ap- 
pellant that  the  individual  members  of  this 
company  have  collectively  the  right  to  de- 
mand the  connection  here  under  considera- 
tion. This  contention  is  evidently  based  up- 
on the  assumption  that  numbers  alone  wiR 
establish  the  claim  of  public  neceft{»ity.  Thift 
is  not  true.  Their  mere  numbers  give  them 
no  more  rights  in  the  premises  than  a  single 
individual  would  have  under  like  circum- 
stances. If  A  should  demand  that  his 
private  phone  be  connected  with  the  Buffuni 
Company^  we  may  look  in  vain  for  authority 
in  reason  or  the  law  fur  the  exercise  of  sucli 
power  by  the  commission  as  will  effect  a 
compliance  with  this  request.  Granted  tu 
A,  the  right  must,  as  a  necessary  conse- 
quence, be  conceded  to  every  other  individ- 
ual owning  a  private  telephone  line.  The 
result  would  be  the  improper  invasion  of  the 
rights  grai^ted  by  law  to  the  Buffum  Com- 
pany, or,  in  other  words,  the  taking  of  itn 
property  without  due  process  of  law.  A, 
therefore,  is  entitled  to  the  same  service  as 
others,  but  not  more,  and  he  will  only  be 
heard  to  complain  when  such  service  is  de- 
nied. This  subject  was  discussed  incidental- 
ly Avith  much  clearness  in  Home  Teleph.  Co. 
V.  Sarcoxie  Light  &  Teleph.  Co.  236  Mo.  loc. 
cit.  13;j.  36  L.R.A.(X.S.)  124,  131)  S.  W.  108, 
in  which  the  conclusion  \\v  liave  indicated 
was  reached. 

There  is,  in  our  opinion,  no  suftieient 
ground  for  the  order  of  the  ^•olunli^sion  re- 
quiring a  connection  to  lie  uuide  between  the 
BuiTum  and  the  Auxvusse  Companies,  and 
the  judgment  of  the  Circuit  Court  is  there- 
fore affirmed. 

All  concur,  except  Blair,  J.,  who  dis- 
sents. 


Annotation — ^Mutual  telephone  companies  as  public  utilities. 


TVhether  or  not  a  mutual  telephone 
company  constitutes  a  public  utility  so 
as  to  be  subject  to  the  jurisdiction  of 
the  Public  Service  Commission  is  a  ques- 
tion upon  which  there  is  an  apparent 
•conflict  of  decision.  It  should  be  ob- 
served^ however,  that  the  statutes  differ 
in  respect  to  th.  detlnitions  of  "public 
utilities.''  In  mme  of  the  cases  the 
point  for  decision  upon  which  the  case 
turned  was  whether  the  company  was 
operating  for  ^'pnblio  use"  or  furnishing 
service  "for  the  public;"  whether  the 
company  was  "doing  a  telephone  busi- 
ness;" or  whether  the  company  was  op- 
erating "for  profit,'-  "for  compensation," 
•or  "for  hire."  The  decision  upon  this 
L.R.AJ918C. 


question  also  depends  largely  upon  the 
particular  facts  and  circumstances  in 
each  ease. 

Operatins    for    **piiblie    use"    or    fnr- 
wl  all  In  a  aerrioe  for  **th^  pnblie." 

Generally,  it  is  held  that  a  company 
furnishing*  telephone  service  for  the  use 
of  its  members  only  is  not  a  public 
utility,  under  a  statute  prescribing  as 
the  test  of  the  operation  of  its  property 
"for  public  use." 

Thus,  a  mutual  telephone  company 
furnishing  telephone  service  for  use  of 
its  members  only,  for  communication  be- 
tween themselves,  and  without  pecuni- 
ary profit,  does  not  operate  its  property 
"for  public  use,"  so  as  to  become  a  pub- 
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lie  utility  within  the  Illinois  Public  Utili- 
ties Act,  necessitating  the  securing  of  a 
certificate  of  convenience  and  necessity 
from  the  commission  before  construct- 
ing a  plant  in  territory  served  by  another 
])ublic  utility.  State  Public  Utilities 
Commission  ex  rel.  Macon  County 
Teleph.  Co.  v.  Bethany  Mut.  Teleph.  Asso. 
(1915)  270  HI.  183,  P.U.R.1916A,  997, 
110  N.  E.  334,  Ann.  Cas.  1917B,  495. 
The  court  said:  "To  constitute  a  pub- 
lic use,  all  persons  must  have  an  equal 
right  to  the  use,  and  it  must  be  in  com- 
mon, upon  the  same  terms,  however  few 
the  number  who  avail  themselves  of  it. 
It  is  not  essential  to  a  public  use  that 
its  benefits  should  be  received  by  the 
whole  public,  or  even  a  large  part  of  it, 
but  they  must  not  be  confined  to  spec- 
ified, privileged  peraons.  People  ex  rel. 
Scott  v.  Ricketts  (1911)  248  lU.  428,  94 
N.  E.  71.  The  words,  "public  use"  mean 
of  or  belonging  to  the  people  at  large, 
open  to  all  the  people  to  the  extent  that 
its  capacity  may  admit  of  the  public 
use.  State  Public  Utilities  Commission 
V.  Monarch  Refrigerating  Co.  (1915)  267 
HI.  528,  P.U.R.1915D,  119, 108  N.  E.  716, 
Ann.  C3as.  1916A,  528.  The  use  must 
concern  the  public  as  distinguished  from 
an  individual,  or  any  particular  number 
of  individuals,  but  the  use  and  enjoy- 
ment of  the  utility  need  not  extend  to 
the  whole  public  or  any  political  sub- 
division. It  may  be  confined  to  a  par- 
ticular district  and  still  be  public.  State 
Public  Utilities  Commission  ex  rel.  Noble 
Teleph.  Co.  v.  Noble  Mut.  Teleph.  Co. 
(1915)  268  HL  411,  P.U.R.1916D,  770, 
109  N.  E.  298,  Ann.  Cas.  1916D,  897. 
.  .  .  By  the  charter  the  use  of  the 
telephone  system  is  limited  strictly  and 
solely  to  the  members  of  the  corporation, 
and  it  has  no  authority,  under  its  char- 
ter, to  erect  or  maintain  any  telephone 
line  for  the  service  of  the  public.  It 
can  only  exercise  such  powers  as  are 
within  the  scope  of  its  charter,  and  none 
others.  .  .  .  It  is  argued  that  the  ap- 
jiellant's  property  is  used  or  to  be  used 
for  a  public  use,  because  the  appellant 
has  obtained  a  license  from  the  village 
of  Bethany  to  construct,  maintain,  and 
operate  telephone  poles,  wires,  and  fix- 
tures in  the  streets  of  the  village,  and 
has  purchased  a  great  quantity  of  poles 
which  it  intends  to  erect  on  the  public 
highways  and  to  string  wires  on  them. 
These  matters  neither  concern  the  pe- 
titioner nor  the  State  Public  Utilities 
Commission,  and  do  not  fix  the  charac- 
ter of  the  corporation.  If  poles  or  wires 
should  be  placed  on  streets  and  high- 
ways, it  would  no  more  tend  to  prove 
L.K.A.1918C. 


that  the  use  is  public  than  the  fact  of 
farmers  driving  upon  the  public  high- 
ways with  their  own  products  would 
tend  to  prove  they  are  common  carriers. 
If  constructing  a  telephone  system  iu 
streets  or  highways  for  private  use  is  a 
diversion  of  the  streets  or  highways  from 
their  legitimate  use,  the  eommission 
would  not  thereby  acquire  jurisdiction 
over  the  appellant." 

So  an  association  chartered  to  main- 
tain a  telephone  system  for  the  private 
use  of  its  members  is  not  a  public  otiU- 
ty,  and  does  not  become  one,  so  as  to 
necessitate  the  securing  of  a  certificate 
of  oonvenience .  and  necessity  from 
the  Public  Utilities  Commission  before 
opei^ating  in  territory  served  by  a  puh- 
lic  uiility,  under  a. statute  confining  the 
jurisdiction  of  the  commission  to  the  eoa- 
trs^l  and  supervision  of  owners  and 
operators  of  property  devoted  to  "pub- 
lic use,"  by  the  acceptance  of  a  munici- 
pal franchise  authorizing  it  to  use  the 
public  streets,  or  by  the  violatioir  of 
its  charter  in  rendering  service  to  the 
public.  State  Public  Utilities  Commis- 
sion ex  rel.  Evansville  Teleph.  Co.  v.  Okaw 
Valley  Mut.  Teleph.  Aaso.  (1918)  282 
m.  336,  P.U.R.1918C,  583, 118  N.  E.  760. 
The  court  pointed  out  that  the  telephone 
association  could  only  exercise  the  rights 
and  powers  granted  by  its  charter,  and 
would  be  subject  to  a  penalty  and  to 
a  forfeiture  of  its  franchise  if  it  should 
assume  to  act  or  to  serve  the  public 
generally  as  a  telephone  company  organ- 
ized and  chartered  to  serve  the  public 
for  hire;  that  the  Public  Utilities  Com- 
mission is  given  no  right  or  power  to  ex- 
tend the  charter  rights  and  powers  of 
the  association  to  enable  it  to  obtain  a 
certificate  of  convenience  and  neoessity^ 
or  to  give  it  the  right  and  power  to  do 
a  telephone  business  as  a  public  utility; 
and  that  violations  of  its  charter  could 
not  have  the  effect  to  make  it  a  public 
utilitv. 

And  a  mutual  telephone  company 
which  furnishes  service  to  its  members 
only  does  not  operate  a  telephone  sys- 
tem or  plant  for  "public  use,"  so  as  to 
be  a  public  utility  within  the  meaning 
of  the  New  Jersey  act.  Laws  of  1911, 
chap.  196.  Re  Farmers'  Mut.  Teleph. 
Co.  (1913)  1  Ann.  Rep.  N.  J.  P.  U.  C. 
74,  P.U.R.1915C,  344  (abstract). 

Likewise,  farm  tel^hone  lines  built 
and  maintained  by  the  owners  for  the 
purpose  of  securing  service  throu|^  con- 
nections with  a  city  system,  whose  own- 
ers do  not  own  or  operate  an  exchange, 
or  rent  telephones  to  the  public,  or  hold 
themselves  out  as  conducting  or  operat- 
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ing  a  public  system,  are  not  public  utili- 
ties under  Illinois  Public  Utilities  Act, 
and  therefore  may  disconnect  from  the 
city  system  without  the  consent  of  the 
commission.  Thompson  v.  Kieckner 
(1915;  HL)  P.U.R.1916A,  153. 

But  where  the  service  is  open  to  all 
who  desire  to  become  members  of  the 
company,  or  the  system  is  so  operated 
throug^h  connections  or  otherwise  as  to 
afford  communication  by  and  with  per- 
sons not  members,  it  has  been  held  that 
the  company  is  a  public  utility. 

Thus,  a  mutual  telephone  company, 
the  service  of  which  is  open  to  anyone 
within  its  territory  willing  to  become  a 
shareholder,  such  shareholders  having 
the  means  of  communicating  over  the 
company's  lines  with  one  another, 
and  also' via  commercial  lines  with  vari- 
ous cities  and  villages  of  the  state,  oper- 
ates its  property  **for  public  use,"  and 
is  a  public  utility  within  the  meaning 
of  §  10  of  the  Illinois  Public  Utilities 
Act,  and  therefore  required  to  have  a 
certificate  of  convenience  and  necessity. 
State  Public  Utitities  Commission  ex  rel. 
Pike  County  Teleph.  Co.  v.  Noble  (1916) 
275  HL  121,  P.U.R.1917A,  520, 113  N.  E. 
910,  affirming  order  of  Public  Utilities 
Commission.  For  opinion  of  the  com- 
mission, see  (1915)  P.U,B.1915C,  336. 
The  Illinois  supreme  court  fwiid:  *^he 
<luestion  whether  a  person  or  persons, 
association,  copartnership,  or  company  is 
owning,  operating,  or*  contlt^lling  a  pub- 
lic utility  is  one  that  necesaarily  depends 
upon  the  special  facts  connected  with  the 
management,  operation,  or  control  of 
such  business.  A  mutual  telephone  com- 
pany may  or  may  not  be  operating  and 
mana^ng  a  public  utility,  but  when  it 
is  operating  its  line  in  connection  with 
the  exchange  of  a  commercial  telephone 
company,  and  serving  the  public  in  the 
manner  that,  as  shown  here,  appellants' 
lines  are  serving  the  public,  there  can 
be  no  escape  from  the  conclusion  that 
the  business  is  a  public  utility,  and  is 
subject  to  the  control  of  the  Public  Utili- 
ities  Commission  of  this  state." 

And  a  mutual  telephone  company 
rendering  service  to  its  members  at  cost, 
and  having  connection  with  other  tele- 
phone companies  upon  the  basis  of  a 
mutual  exchange  of  free  service,  oper- 
ates and  manages  its  plant  ''for  a  pub- 
lic use,''  so  as  to  make  it  a  public  utili- 
ty within  §  10  of  the  Illinois  Public 
Utilities  Act,  and  to  necessitate  the  se- 
curing of  a  certificate  of  convenience 
and  necessity  from  the  commission  under 
<i  55  of  the  act  before  beginning  opera- 
tions in  territorj^  served  bv  another  com- 
L.K.A.1918C. 


pany,  where  its  franchise  to  use  the 
streets  of  the  village  in  which  it  is  lo- 
cated is  given  upon  express  condition 
that  no  person,  firm,  or  corporation  ex- 
cept commercial  telephone  companies 
shall  be  barred  from  membership  and 
from  the  service  to  be  rendered  by  the 
company;  and  it  is  immaterial  that  the 
company  does  not  furniah  as  complete 
service  as  is  supplied  by  most  commer- 
cial companies.  State  Public  Utilities 
Commission  ex  rel.  Noble  Teleph.  Co.  v. 
Noble  Mut.  Teleph.  Co.  (1915)  268  HI. 
411,  P.U.R.1915D,  770,  109  N.  E.  298, 
Ann.  Cas.  1916D,  897. 

Likewise,  a  mutual  telephone  copart- 
nership serving  thirty-seven  subscribers 
by  rural  lines  connected  with  the  ex- 
change of  another  company,  by  virtue 
of  which  its  subscribers  are  able  to  com- 
municate not  only  among  themselves, 
but  with  all  subscribers  connected  with 
the  exchange,  and  have  access  to  the 
long-distance  service  of  the  company,  is 
a  ^'telephone  company''  ^^fumishing  tele- 
phone service  to  the  public,''  siibject  to 
the  jurisdiction  of  the  oommiasion,  and 
as  such  may  be  required  to  re^-establish 
telephone  service  to  a  subscriber  that 
has  been  discontinued.  Sullwold  v.  Four 
Lakes  Rural  Teleph.  Co.  (1917;  Minn.) 
P.U.R.1918B,  147. 

And  under  a  statute  defining  a  pub- 
lic utility  as  embracing  every  corpora- 
tion, association,  or  individual  operat- 
ing any  plant  for  the  conveyance  of 
telephone  messages,  either  directly  or  in- 
directly, "to  or  for  the  public,"  the  Wis* 
cousin  Commission  held  in  Re  Five  Mile 
Creek  Teleph.  Co.  (1917;  Wis.)  P.U.R. 
19183,  526  ( abstract ),  that  a  farmer 
telephone  line  occupying  the  public  high- 
way and  coDAecting  with  the  exchange 
of  a  telephone  company  i&  a  public  tele- 
phone utility,  and  should  not  arbitra- 
rily discontinue  service  on  account  of 
a  dispute  between  the  owners  of  the 
line.  The  commission  said :  ^^It  may  well 
be  that  the  occupancy  of  the  highways 
alone  makes  the  use  a  public  one,  since 
our  statutes  nowhere  permit  the  public 
highways  to  be  occupied  for  any  but  pub- 
lic uses.  Being  engaged  in  furnishing 
local  service  in  that  territory,  the  com- 
pany would  doubtless  be  entitled  to  no- 
tice under  chap.  610  of  the  Laws  of  1913 
before  a  paralleling  line  could  be  con- 
structed there.  To  the  extent  indicated, 
then,  the  respondent  is  a  public  tele- 
phone utility  and  so  bound  to  furnish 
service  to  all  who  apply,  within  reason- 
able territorial  limits  and  in  accordance 
with  approved  rules.  Since  the  company 
is,  in  contemplation  of  law,  a  partner- 
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ship,  it  may  be  doubtful  if  this  commis- 
sion can  dictate  who  the  members  of  the 
firm  shall  be.  But  as  a  utility  the  co- 
partnership can  be  required  to  render 
service  on  a  commercial  basis  to  any  per- 
son who  desires  it,  within  its  territorial 
limits." 

**Doins  a  telephoae  business.*' 

It  has  been  held  that  the  furnishing  of 
telephone  service  by  a  mutual  company 
is  **doing  a  telephone  business." 

Thus,  in  Reading  Cent.  Teleph.  Co.  v. 
Fayette  Rural  Teleph.  Co.  (1915:  Mich.) 
P.U.R.1915A,  56,  the  Michigan  Railroad 
Commission  decided  that  a  mutual  tele- 
phone company  was  "doing  a  telephone 
business"  within  the  meaning  of  the  stat- 
ute conferring  jurisdiction  over  all  per- 
sons, corporations,  and  associations  oper- 
ating telephone  lines  or  exchanges 
doing  a  telephone  business,  and  required 
the  company  to  furnish  an  interchange 
of  telephone  communication  and  service 
by  means  of  lines  and  circuits  already 
forming,  a  physical  connection  between 
the  exchange  and  that  of  another  com- 
pany. The  commission  pointed  out  that 
the  phrase  "doing  a  telephone  business" 
excludes  only  such  facilities  as  are  en- 
tirely private  in  character,  and  that  an 
association  having  its  poles  and  wires 
upon  the  public  highways,  and  furnish- 
ing communication  between  its  immedi- 
ate patrons  and  with  those  of  distant 
organizations,  cannot  be  said  to  be  a 
private  facility  not  doing  a  telephone 
business,  merely  because  the  cost  of  its 
maintenance  was  apportioned  in  the 
form  of  an  assessment. 

And  in  Canterburv  &  B.  Teleph.  Co. 
(1912)  2  Ann.  Rep.N.  H.  P.  S.  C.  76, 
P.U.R.1915C,  345  (abstract),  the  New 
Hampshire  Commission  held  that  a  tele- 
phone company  was  doing  a  telephone 
business  in  a  certain  city  so  as  not  to  re- 
quire the  consent  of  the  commission  to 
extend  its  service,  where  it  was  engaged 
in  transmitting  messages  for  compensa- 
tion in  the  territory  in  question,  al- 
though it  held  no  franchise  from  the 
city. 

Operating  "for  profit." 

By  the  Ohio  statute  utilities  "not 
operating  for  profit"  are  expressly  ex- 
eluded  from  control  and  supervision  by 
the  commission. 

Accordingly,  in  Wehr  v.  Seneca  Val- 
ley Teleph.  Co.  (1916;  Ohio)  P.F.R. 
191GE,  479,  the  Ohio  Public  Utilities 
Commission  held  that  it  had  no  jurisdic- 
tion of  a  complaint  against  a  mutual 
telephone  company  "not  operated  for 
))rofit,"  recjuesting  an  order  requiring  res- 
J-.R.A.1918C.  ^ 


toration  of  service  which  had  been  with- 
drawn, and  alleging  discriminatory  prac- 
tices and  excessive  rates. 

The  provision  of  the  same  statute,, 
however,  to  the  effect  that  "no  telephone 
company"  shall  furnish  service  in  terri- 
tory adequately  served  by  an  existing 
company  without  consent  of  the  conmiis- 
sion,  has  been  held  applicable  to  mutual 
telephone  companies  "not  operated  for 
profit,"  by  the  Ohio  supreme  court  in 
Ashley  Tri-County  Mut.  Teleph.  Co.  v. 
New  Ashley  Teleph.  Co.  (1915)  92  Ohio 
St.  336,  P.U.R.1916B,  401,  110  N.  E.  959, 
although  the  court  remarked  that  a  mu- 
tual telephone  company  not  operated  for 
profit  is  not  a  public  utility  within  the 
statutory  definition  of  public  utilities, 
which  expressly  excludes  utilities  not 
"operating  for  profit.*'  The  court,  in  re- 
ferring to  this  provision  (§  614-52,  Gen- 
eral Code),  said:  "The  legislature  si>e- 
cifically  treated  telephone  companies  as 
public  utilities  requiring  special  legisla- 
tion. Telephone  companies  were  thereby 
taken  from  the  general  scheme  of  pub- 
lic utility  regulation,  and  there  was  add- 
ed and  applied  to  this  particular  utility 
a  statutory  mandate  not  applicable  to 
others.  Having  in  view  the  public  con- 
venience primarily,  and  the  adequacy  of 
telephone  service  secondarily,  it  protect- 
ed  the  public  convenience,  and  incident- 
ally the  established  plant,  by  a  special 
provision  that  no  telephone  oompany 
should  invade  a  municipality  or  loeality 
furnishing  adequate  service  without  a 
certificate  from  the  commission;  and  this 
the  statute  provides  irrespective  of 
whether  the  company  operates  for  prof- 
it or  not.  The  legislature,  no  doubt, 
considered  that  public  policy  required 
special  legislation  in  that  particular 
field  when  it  sought  to  supervise  com- 
petition in  the  interest  of  public  con- 
venience. The  language  of  the  section 
is  plain,  and  we  are  unable  to  apply^ 
to  telephone  companies  the  added  words, 
'operating     their    utilities    for     profit/ 

.  .  We  do  not  hold  that  private 
telephone  lines,  or  that  even  all  mutual 
lines,  shall  in  all  cases  require  the  certifi- 
cate named.  Public  convenience  is  the 
polestar  of  the  act,  and  an  established 
and  adequate  service  in  a  municipahty 
or  locality  is  the  chief  factor  in  its  de- 
termination, and  where,  as  here,  these 
factors  may  be  disturbed  by  a  new  and 
competitive  telephone  company  sub- 
stantially affecting  est^iblLshed  service, 
it  is  necessary  that  a  certificate  he  ob- 
tained to  the  effect  that  the  right  or 
franchise  is  necessary  for  the  pubhe 
convenience,  before  such  second  company 
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can  exercise  its  rights  and  franchises  in 
such  occupied  locality." 

Operating  **for  oampeasatloa.^ 

It  has  been  held  that  a  mutual  com- 
pany furnishing  telephone  serviee  to  its 
members  without  profit  is  engaged  in  a 
public  service  "for  compensation"  so  as 
to  be  a  public  utility. 

Thus,  in  Mountain  States  Teleph.  & 
Teleg.  Co.  v.  Project  Mut.  Teleph.  &  Elec- 
tric Co.  (1916;  Idaho)  P.U.R.1916F,  370, 
it  was  held  that  a  mutual  telephone  com- 
pany having  a  large  number  of  subscrib- 
ers, who  paid  an  amount  sufficient  to  cov- 
er the  cost  of  operation  and  maintenance, 
was  engaged  in  a  public  service  ''for 
compensation"  so  as  to  be  a  public  utili- 
ty, which  cannot  operate  in  territory 
served  by  another  public  utility  without 
securing  a  certificate  of  convenience  and 
necessity  from  the  commission,  although 
the  service  was  furnished  to  stockhold- 
ers exclusively  and  without  profit.  The 
commission  said:  "The  defendant  ad- 
mits that  the  complainant  has  a  right 
to  the  exclusive  privilege  of  operating 
a  public  telephone  for  compensation 
within  the  village  of  Rupert  until  such 
time  as  this  commission  shall  issue  its 
certificate  of  necessity  and  convenience 
to  another  company  to  operate  a  public 
telephone  line  for  compensation  within 
the  .said  village,  but  contends  that  the  de- 
fendant is  not  doing  business  for  com- 
pensation. The  Century  Dictionary  de- 
fines compensation  as  'that  which  is  given 
or  received  as  an  equivalent,  as  for  serv- 
ices, debt,  work,  loss,  or  suffering.'  It 
is  admitted  that  the  defendant  contem- 
plates the  operation  of  a  telephone  line 
in  the  village  of  Rupert  at  cost  and  on  a 
nonprofit-sharing  basis.  The  subscrib- 
ers of  the  defendant  company  pay  to 
the  defendant  in  exchange  or  as  an 
equivalent  for  telephone  service  an 
amount  sufficient  to  cover  the  cost  of 
operating  and  maintaining  the  plant; 
and,  as  we  view  the  situation,  the  de- 
fendant is  clearly  rendering  services  for 
compensation.  This  construction  of  the 
statute  we  believe  to  be  in  the  light  of 
the  public  good  or  welfare,  so  as  to  give 
effect  to  the  statute  as  a  whole,  and  to 
carry  out  the  general  policy  laid  down 
by  the  statute  and  the  evident  intent 
of  the  legislature  in  enacting  the  statute. 
.  .  .  It  being  the  prime  purpose  of 
the  Public  Utilities  Act  to  substitute 
regulation  for  competition,  and  to  pro- 
tect the  public  on  the  one  hand,  and  the 
investor  on  the  other,  it  appears  to  this 
commission   that   the  object   and   whole 

Eolicv  of  the  statute  would  be  def(^ated 
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by  permitting  competition  to  the  extent 
contemplated  by  the  defendant  under 
the  guise  of  a  mutual  organization." 

Operatins  ^for  hire." 

It  has  been  held  that  a  mutual  com- 
pany furnishing  telephone  service  with- 
out profit  is  not  operating  its  system 
"for  hire"  so  as  to  be  a  public  utility 
subject  to  the  jurisdiction  of  the  com- 
mission. 

Thus,  a  voluntary  association  furnish- 
ing telephone  service  to  its  members  on 
the  basis  of  the  actual  cost  of  upkeep 
and  operating  expense,  and  as  a  private 
convenience  to  a  few  nonmembers,  the 
members  owning  their  own  instruments^ 
and  paying  a  flat  rate,  and  the  non- 
subscribers  paying  a  toll  charge  when 
service  is  given  over  connecting  lines,, 
is  not  operated  *'for  hire"  so  as  to  make 
it  a  public  utility  within  the  meaning  of 
the  Missouri  Public  Service  Act,  and 
cannot  require  connection  with  an  in- 
corporated company  for  long-distance 
service  through  the  Public  Service  Com- 
mission, which  has  jurisdiction  of  tele- 
phone companies  furnishing  service  for 
hire,  where  the  collection  of  fees  from 
nonmembers  is  merely  an  incident  in  the 
general  conduct  of  the  business.     State 
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Service  Commission,  ante,  820,  which 
affirmed  a  judgment  setting  aside  the 
order  of  the  ccmmiission  requiring  a 
physical  connection.  For  opinion  of 
commission,  see  (1916)  3  Mo.  P.  S.  C. 
559,  P.U.R.1916E,  296. 

And  a  mutual  telephone  company  is 
not  engaged  in  "the  conduct  of  the  buai- 
ness  of  affording  telephonic  eonununica^ 
tion  for  hire,"  so  as  to  be  subject  to 
the  jurisdiction  of  the  commission  and 
required  to  secure  authority  for  extend- 
ing its  lines,  merely  because  nonsub- 
scribers,  who  are  permitted  to  use  the 
line  without  charge  as  a  benefit  to  sub-^ 
scribers,  occasionally  "tip"  the  operat- 
ors, no  portion  of  such  "tip"  or  of  any 
other  payment  by  nonscribers  going  io 
the  company.  Farmers'  Teleph.  Co.  v. 
Saline  Mut.  Teleph.  Co.  (1917;  Mo.) 
P.U.R.1917C,  881. 

In  referring  to  a  constitutional  provi- 
sion conferring  upon  the  Oklahoma  Cor- 
poration Commission  jurisdiction  over 
telephone  lines  "operated  for  hire,"  in 
the  case  of  Twin  Valley  Teleph.  Co.  v. 
Mitchell  (1910)  27  Okla.  388,  38  L,R.A. 
(X.S.)  235,  113  Pac.  914,  Ann.  Cas. 
1912C,  582,  the  Oklahoma  supreme  court 
said:  **Only  telephone  lines  ^operated 
for  hire'  are  placed  by  article  9  of  the 
Constitution   under   the   jurisdiction   of 
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the  Corporation  Commission.  Rural  or 
farmers*  lines  operated  on  the  mutual 
plan,  without  any  charges  or  toll  for 
use  of  the  line,  are  not  subject  to  regu- 
lation by  the  commission." 

^'Telephone     corporation"     or     '^eom- 
pany." 

In  Farmers'  Mut.  Teleph.  Co.  v.  Kin- 
loch  Long  Distance 'Teleph.  Co.  (1916; 
Mo.)  P.U.R.1917A,  245,  the  Missouri 
Public  Service  Commission  decided  that 
a  mutual  telephone  company  not  oper- 
ating its  line  "for  hire"  was  not  a  **tele- 
phone  corporation"  as  defined  in  §  2, 
subsec.  17,  of  the  Public  Service  Com- 
mission Law,  and  could  not  require 
physical  connection  with  a  telephone 
corporation  for  long-distance  sen-ice 
through  the  commission  under  §  93,  sub- 


sec.  3,  of  the  same  statute,  authorizing 
the  commission  to  require  physical  con- 
nection between  telephone  corporations. 
A  mutual  telephone  association  oper- 
ated on  an  assessment  plan  is  a  'tele- 
phone company"  within  the  meaning  of 
the  South  Dakota  statute  defining  the 
term  ''telephone  company"  as  embracing 
all  corporations  (except  municipal),  as< 
sociations,  and  individuals  owning  or 
operating  any  telephone  line  or  exhange 
in  the  state,  and  requiring  telephone  com- 
panies to  establish  and  file  with  the 
Board  of  Railroad  Commissioners  a 
schedule  of  rates  for  service  before 
transacting  any  business.  Re  Indian 
Creek  Teleph.  Co.  (1917  j  S.  D.)  P.U.R. 
1917E,  633.  A.  L.  E. 


WEST   VIRGINIA   SUPREME   COURT 
OF  APPEALS. 

H.  E.  LOVE 

V. 

H.  L.  McCOY  et  al. 

(-_  w.  Va.  — ,  94  S.  E.  954.) 

Bond    —    validity    —    unconstitutional 
Htatute. 

1.  A  l)ond  executed  according  to  the  re- 
quirements of  a  statute  afterwards  declared 
unconstitutional  is  not  necessarily  Toid. 
The  test  of  the  enforceability  of  such  an 
instrument,  if  it  has  the  essentials  of  a 
•common-law  obligation,  is  whether  it  is 
based  upon  a  consideration  independent  of 
the  statute,  or  some  profit  or  advantage  has 
accrued  to  the  obligors  from  its  execution 
which  otherwise  they  would  not  have  re- 
-ceived. 

For  other  oates,  see  Bonds,  II,  a,  in  Dig. 
1-62  N,  8. 

Same  —  Action  for  breiicb. 

2.  But  where  there  was  no  such  consid- 
eration, and  no  such  profit  or  advantage 
has  accrued,  the  obligation,  though  in  prop- 
er form,  will  not  support  an  action  to  re- 
cover for  a  breach  of  its  conditions. 

For  other  oaseSy  see  Bonda,  II.  a,  in  Dig. 
1-52  N.  8. 

(January  16,  1918.) 

CERTIFICATION  by  the  Circuit  Court 
for  Cabell  County  for  determination 
by  the  Supreme  Court  of  Appeals  of  ques- 
tions arising  upon  the  filing  of  a  demurrer 

Headnotes  bv  Lyxch,  J. 


Note. —As  to  validity  and  effect  of  in- 
demnitv  bond  executed  under  unconstitu- 
tioiial  statute,  see  annotation  following  this 
case^  post,  834,  and  references  therein  to 
annotation  on  related  questions. 
L.R.A.1918C. 


I  and  special  plea  in  an  action  on  a  statutory 
bond  executed  in  a  proceeding  to  contest 
title  to  office.     Case  remanded. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  J.  McGomas  for  plaintiff. 

Messrs.  Striekling  &  Strlckliog  and  J. 
W.  Perry  for  defendants. 

Ijynch,  J.,  delivered  the  opinion  of  the 
court : 

As  a  candidate  for  the  office  of  sheriff  of 
Cabell  county  in  the  general  election  held 
November  7,  1916,  for  the  term  beginning 
January  1,  1917,  H.  E.  Love,  on  the  face 
of  the  returns  as  canvassed  by  the  proper 
body,  was  declared  elected  and  entered  upon 
the  discharge  of  his  official  duties.  H.  L. 
McCoy  and  others,  voters  and  taxpayers  of 
the  county,  filed  their  petition  in  the 
manner  and  for  the  purposes  apparently 
authorized  by  §  8b  (15),  chap.  5,  Code  1916, 
charging  that  by  corrupt  practices,  in  viola- 
tion of  the  provisions  of  that  act,  Love  so 
far  influenced  the  result  of  the  election  ad 
to  secure  title  to  the  office,  and  entered  into 
the  bond  upon  the  conditions  required  by 
that  section.  After  the  decision  of  this 
court  in  Sutherland  v.  Miller,  —  \V.  Va.  — . 
L.R.A.1917D,  1040,  91  S.  E.  993,  holding  the 
section  invalid  as  an  unlawful  delegation  of 
legislative  power  and  for  other  reasons 
stated  in  the  opinion,  McCoy  and  others 
voluntarily  dismissed  the  petition;  and  this 
action  on  the  bond  ensued  to  recover  the 
costs  and  expenses  incurred  by  Love  in  his 
defense  against  the  assault  so  made  upon  hii^ 
title  to  the  office  he  was  elected  to  admin- 
ister. 

Two  questions  are  certified  to  this  court, 
pursuant  to  the  provisions  of  the  last  para- 
graph of  §  1,  chap.  135,  Code,— the  suf- 
ficiency of  the  declaration  challenged  by  de- 
murrer, and  of  a  special  plea  tendered  by 
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defeodajitA  and  filed  by  the  court  over  the  I      The  benefits  whiich  in  that  case  effected  an 


protest  and  objection  of  the  plaintiff.  As 
the  demurrer  and  objection  in  effect  raise 
the  same  issue,  the  determination  of  either 
one  will  dispose  of  the  case  finally  here  as 
now  presented. 

There   is  no   necessity   for   reviewing  or 
rei«tating  and  applying  the  principles  enun- 
ciated in  Sutherland  v.  Miller,  as  no  ques- 
lion  is  raised  as  to  them.    On  the  contrary, 
they  are  recognized  as  controlling  upon  the 
(jiiestions  presented  by  the  petition  charging 
torrupt  practices.    The  controversy  requires 
the    determination    of    a    single     inquiry, 
namely,   whether  a  bond   voluntarily   exe- 
cuted, in  conformity  with  the  requirement 
of  a  statute  subsequ«iitly  adjusted  to  be  in- 
valid as  in  contravention  of  the  fundamental 
or  organic  law,  can  sMre  as  the  basis  of  an 
action  to  recover  damages  for  the  breach  of 
the   obligation.      As   a    further    limitation 
upon  the  scope  and  extent  of  the  inquiry, 
it  may  be  said  that  its  solution,  depends  not 
wholly    upon    the    constitutional    incompe- 
tency of  the  act,  for,  though  it  thereafter  be 
declared  void,  the  discharge  of  the  obligors 
from   liability   does  not  necessarily   follow 
as  a  matter  of  course.    While  the  failure  of 
an  act  to  stand,  the  test  of  constitutionality 
does  frequently  render  invalid  a  bond  given 
pursuant  to  its  requirements,  and  relieve 
the  obligors  from  the  liability  it  would  im- 
I>ose  if  the  stattute  were  not  void,  yet  if  there 
1^  some  consideration  underlying  it  Inde- 
pendent of  the  statute,  or  there  accrues  to 
them  some  benefit,  advantage,  or  profit  by 
its  execution,  they  will  be  required  to  re- 
>pond  to  the  undertaking  expressed  in  the 
instrument.    It  is  not  the  policy  of  the  law 
to   permit   escape    from    the    legal    conse- 
(}uenees  of  the  execution  of  such  an  instru- 
ment, if  some  one  or  more  of  the  persons 
who  bind   themselves  to   perform   its  con- 
ditions receive  and  enjoy  its  fruits  or  the 
protection   it  affords,  or   derive   some  ma- 
terial or   financial   benefit  from   it.     They 
will  not,  in  either  such  event,  when  sum- 
moned to  aoeonnt  for  a  breach  of  the  con- 
ditions, be  permitted  to  plead  the  voidness 
ot  the  statute  necessitating  the  execution 
of  the  undertaking. 

The  decision  cited  on  behalf  of  plaintiff 
recognize  thia  distinction.  For  in  Daniels 
V.  Teamey,  102  U.  S.  415,  26  L.  ed.  187,  it 
was  held:  The  obligors  in  a  bond  given 
under  an  unconstitutional  law  of  the  Con- 
federate  government,  which  authorises  an 
execution  debtor  to  give  such  bond  to  sus- 
pend the  sale  of  property  until  the  opera- 
tion of  the  law  ceased,  were  estopped  from 
asserting  the  unconstitutionality  of  the  law. 
They  availed  themselves  of  its  benefits  and 
must  not  be  permitted  to  escape  its  respon- 
sibilities. 
L.R.A.1918C.  63 


estoppel  resulted  from  the  deferred  en- 
forcement of  the  judgment,  in  consequence 
of  the  bond  sanctioned  by  an  act  declared 
to  be  void  because  violative  of  the  constitu- 
tional provision  against  the  impairment  of 
contracts.  The  same  qualification  appears 
in  Baltimore  &  O.  R.  Co.  v.  Vanderwarker, 
19  W.  Va.  265,  a  proceeding  upon  a  motion 
to  quash  an  execution  upon  a  decree  against 
the  railroad,  where  the  contention  was  that, 
as  the  bond  to  supersede  the  decree  pending 
an  appeal  was  executed  only  in  the  name 
of  the  appellant's  attorney,  without  surety 
and  without  the  consent  of  the  company,  the 
instrument  did  not  operate  as  a  supersedeas, 
wherefore  the  appellees  could  have  sued  out 
execution  on  the  decree  at  any  time  within 
the  period  fixed  by  statute  and,  having 
failed  to  do  so,  the  decree  was  barred.  This 
court  answered  that  proposition  by  saying: 
*'If  a  party  has  enjoyed  the  benefit  of  a  su- 
persedeas bond,  though  it  was  executed  by 
his  attorney  .  .  .  alone,  when  the  law 
reqnired  it  to  be  executed  with  security,  in 
a  proceeding  to  enforce  the  debt,  after  the 
appeal  had  been  dismissed,  he  is  estopped 
from  alleging  that  the  supersedeas  bond 
was  invalid." 

Most  of  the  cases  cited  by  counsel  and  ex- 
amined upon  this  investigation  point  out 
this  demarcation  between  liability  and  ex- 
emption, where  the  bonds  were  given  under 
the  authority  of  void  legislative  enactments, 
and  none  of  them  more  elearly  and  logical- 
ly than  Stevenson  v.  Morgan,  ^7  Neb.  207, 
108  Am.  St.  Rep.  629,  93  N.  W.  180.  It 
matters  not  that  some  of  these  cases  de- 
clined to  relieve  the  obligors  from  liability, 
because,  as  found  therein,  they  had  derived 
some  substantial  benefit,  advantage,  or  pro- 
tection from  the  instruments.  In  Stevenson 
v.  Morgan,  the  principal  obligor  had  con- 
tinued temporarily  in  the  possession  and  en- 
joyment of  the  premises  from  which  plain- 
tiff sought  to  oust  him.  While  emphasizing 
the  qualification  of  the  rule  of  liability, 
other  cases  deny  the  right  to  a  recovery 
upon  bonds  where  no  such  emoluments  or 
beiefits  accrued.    9  C.  J.  28;  4  R.  C.  L.  55. 

It  is  this  point  of  divergence  between  the 
two  classes  of  authority  which  should  be 
kept  constantly  in  mind  in  determining  the 
results  of  the  conflicting  contentions  of  the 
parties  to  this  controversy.  For  if  none  of 
the  defendants  has  received  any  substantial 
aid,  profit,  or  advantage  by  or  through  the 
instrument  it  cannot  serve  as  the  founda- 
tion of  an  action  to  recover  the  penalty. 
Wherein  such  beneficial  results  inured  to 
them  is  not  pointed  out  by  counsel,  and 
none  is  perceived.  McCoy  and  his  co- 
obligors  have  not  profited  by  the  obligation 
they  assumed.    It  did  not  in  the  least  im- 
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prove  their  condition  or  situation.  The  pro- 
ceeding instigated  by  them  proved  wholly 
abortive;  and,  when  the  act  whose  provi- 
sions they  invoked  broke  down,  the  bond 
fell  with  it.  The  law  will  inject  into  it  sub- 
stance and  entity,  so  as  to  charge  the 
obligors,  only  where  some  consideration  in- 
dependent of  the  statute  entered  into  the 
purposes  for  which  it  was  executed,  or  they 
have  reaped  some  advantage  from  it  for 
which  they  should  be  compelled  to  respond 
to  the  obligee. 

There  is  no  real  merit  in  the  objection 
urged  against  the  right  claimed  by  defend- 
ants  to  rely  upon  legislative  incompetency 
to  enact  the  section  imder  which  the  peti- 
tion was  filed  and  the  bond  executed.  This 
question,  so  far  as  anything  appears  to  the 
contrary,  may  have  been'  raised  by  the  de- 
murrer to  the  declaration, — a  method  of 
procedure  apJ>roved  in  Hoxie  v.  New  York, 


N.  H.  &  H.  R.  Co.  82  Conn.  352,  73  Atl. 
754,  17  Ann.  Cas.  324,  21  Am.  Keg.  Rep. 
42,  and  Adkins  v.  Richmond,  98  Va.  91,  47 
L.R.A.  583,  81  Am.  St.  Rep.  705,  34  S.  E. 
967,  whether  the  obnoxious  character  of  the 
act  is  pointed  out  specifically  or  not.  Be- 
sides, the  recitals  of  the  bond  itself  and  the 
averments  of  the  special  plea  bring  the  ca^e 
within  the  scope  and  purview  of  the  act. 
Turpin  v.  Lemon,  187  U.  S.  51,  47  L.  ed. 
70,  23  Sup.  Ct.  Rep.  20;  Standard  Stock 
Food  Co.  v.  Wright,  225  U.  S.  540,  56  L.  ed.- 
1197,  32  Sup.  Ct  Rep.  784.  Furthermore,  it 
is  evident  the  proceeding  upon  the  petition 
terminated  upon  the  theory  that  the  act  is 
void, — a  theory  to  which  counsel  address 
their  arguments. 

As  the  Circuit  Court  did  not  err  in  per- 
mitting the  special  plea  to  be  filed,  we  ap- 
prove its  action,  and  remand  the  case. 


Annotatioii — ^Validity  and  effect  of  indemnity  bond  executed  under  un- 
constitutional statute. 


A  bond  executed  under  an  nneonsti-  , 
tntional  statute  may  be  enforced  if  it  | 
was  voluntarily  given,  is  based  upon  an 
independent  consideration;  and  contra- 
venes no  principle  of  public  policy.  In 
such  a  case  the  obligor  will  be  estopped 
to  question  the  validity  of  the  statute. 
The  leading  case  on  the  subject  is  Dan- 
iels V.  Tearney  (1880)  102  U.  8.  415, 
26  L.  ed.  187,  which  is  sufficiently  re- 
ferred to  in  Love  v.  McCoy,  ante,  832. 

Thus,  the  obligors  in  an  attachment 
bond  given  in  a  proceeding  taken  under 
An  unconstitutional  statute,  who,  by 
means  of  the  bond,  obtained  possession 
of  the  defendant's  property,  cannot 
escape  responsibility  on  the  bond  on 
account  of  the  unconstitutionality  of 
the  statute.  State  ex  rel.  Cantwell  v. 
Stark  (1882)  75  Mo.  566. 

Recovery  is  permissible  on  a  bond 
given  on  an  appeal  from  a  justice  of 
the  peace  in  a  forcible  entry  and  deten- 
tion proceeding,  though  the  statute  au- 
thorizing such  bond  is  afterward  de- 
clared unconstitutional,  provided  the 
obligor  has  been  thereby  enabled  to  re- 
tain possession  of  the  premises.  Steven- 
son V.  Morgan  (1903)  67  Neb.  207,  108 
Am.  St.  Rep.  629,  93  N.  W.  180;  McVey 
V.  Peddie  (1903)  69  Neb.  525,  96  N.  W. 
166;  United  States  Fidelity  &  G.  Co. 
V.  Ettenheimer  (1904)  70  Neb.  144,  113 
Am.  St.  Rep.  783,  97  N.  W.  227,  99  N. 
W.  652.  In  the  Stevenson  Case  the 
court  said:  ^The  basis  of  distinction 
between  these  two  lines  of  cases  is  the 
consideration.  If  it  exists,  the  instru- 
L.R.A.1918C. 


ment  may  be  enforced  like  any  other 
contract,  and  the  annulment  of,  or  de* 
parture  from,  a  statute  providing  for 
it,  is  not  fatal.  If,  on  the  other  hand, 
the  oonsideration  is  absent,  the  instru- 
ment, like  any  other  nudum  pactum, 
affords  no  basis  for  recovery." 

In  Shaughnessy  v.  American  Surety 
Co.  (1903)  138  OaL  543,  69  Pae.  250,  it 
was  held  that  a  bond  was  void  which 
stated  on  its  face  that  it  was  given  in 
compliance  with  a  statute  afterwards 
found  to  be  unconstitutional,  which 
directed  that  the  owner  of  property  in 
certain  cases  should  file  a  bond,  and 
that  any  laborer  or  materialman  should 
have  an  action  to  recover  upon  it  for 
the  value  of  labor  and  materials,  etc. 
The  court  said:  ^^This  bond  was  given 
to  secure  a  statutory  privilege  upon 
conditions  to  its  enjoyment  imposed  by 
the  statute,  but  the  privilege  was  a 
constitutional  privilege,  which  could 
not  be  interfered  with  by  statute.  The 
undertaking  was  therefore  wholly  with- 
out consideration  and  void."  The  court 
stated  further  that  it  was  contended 
that  the  bond  might  be  considered  as 
a  voluntary  common-law  bond,  given 
without  any  reference  to  the  statute, 
but  that  whether  in  any  case  it  could 
be  supposed  that  a  sane  man,  not  fear- 
ing the  compulsion  of  the  statute,  would 
voluntarily  give  such  bond,  was  a  ques- 
tion not  presented,  as  it  was  expressly 
stated  on  the  face  of  the  bond  that  it 
was  given  in  compliance  with  the  statr 
ute. 
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The  same  was  held  in  Martin  v.  Mc- 
Cabe  (1913)  21  OaL  App.  668,  132  Pac. 
606;  and  the  Shaughnessy  Case  seems 
also  to  have  been  followed  in  Hampton 
V.  Christensen  (1906)  148  OaL  729,  84 
Pac.  200. 

The  same  was  held  although  the  bond 
did  not  refer  to  this  statute  in  terms, 
where  it  was  apparent  that  the  bond 
was  executed  because  of  it.  San  Fran- 
cisco Lumber  Co.  v.  Bibb  (1903)  139 
CaL  192,  72  Pac.  964;  San  Francisco 
Lamber  Co.  v.  Bibb  (1903)  139  Cal.  325, 
72  Pac.  864;  Montague  v.  Fumess 
(1904)  145  Oal  205,  78  Pac.  640. 

These  California  decisions  seem  to  be 
contrary  to  the  earlier  cases  of  People's 
Lumber  Co.  v.  Gillard  (1902)  136  Cal. 
55,  68  Pac.  576,  infra,  and  Union  Sheet 
Metal  Works  v.  Dodge  (1900)  129  CaL 
390,  62  Pac.  41,  in  both  of  which  bonds 
under  the  same  statute,  given  in  connec- 
tion with  contracts  to  build  schoolhous- 
es,  were  sustained. 

In  People's  Lumber  Co.  v.  Gillard 
(Cal.)  supra,  where  a  contractor  con- 
tracted with  a  high  school  district  and 
gave  a  bond  under  the  same  statute,  ft 
was  held  that  the  unconstitutionality  of 
the  statute  was  immaterial.  The  court 
said:  "The  bond  no  doubt  was  made 
pursuant  to  the  statute;  but  it  was 
voluntarily  made,  and  may  be  enforced 
as  a  common-law  bond,  as  it  is  substan- 
tially in  form.  ...  It  was  competent 
for  the  parties  to  enter  into  such  an 
obligation,  whether  the  -statute  author- 
ized it  or  not;  and  it  is  none  the  less 
binding  because  the  statute  requires  it. 
Xo  statutory  authority  is  required  to 
give  validity  to  bonds  of  this  character, 
and  if  there  were  no  statute  on  the  sub- 
ject it  would  be  quite  within  the  ordi- 
nary and  prudential  administration  of 
the  affairs  of  the  school  district  for 
the  board  to  require  some  guaranty,  by 
bond  or  otherwise,  for  the  faithful  per- 


formance of  the  work.  The  bond  de- 
rives force  from  its  provisions,  and  not 
from  any  statute. *'  The  above  decision 
was  held  to  be  the  law  of  the  case  on 
a  further  appeal  in  (1907)  5  Cal.  App. 
435,  90  Pac.  556. 

But  if  a  bond  executed  under  an  un- 
constitutional statute  is  involuntary^ 
and  based  upon  no  independent  oonsid-* 
eration,  it  will  fall  with  such  uncon- 
stitutional statute.  Love  v.  McCoy^ 
ante,  832. 

Thus,  no  action  will  lie  upon  a  bond 
given  to  discharge  a  vessel  from  an  at- 
tachment, when  the  attachment  was  is- 
sued in  pursuance  of  an  unconstitution- 
al statute.  Brookman  v.  Hamill  (1871) 
43  N.  Y.  554,  3  Am.  Rep.  731;  Poole  v. 
Kermit  (1875)  59  N.  Y.  554. 

In  Cassel  v.  Scott  (1861)  17  Ind.  514,, 
it  was  said  that  bonds  given  under  art. 
unconstitutional  act  to  regulate  the  re~ 
tailing  of  spirituous  liquors,  etc.,  were 
unsupported  by  any  valid  consideration. 

It  would  seem,  however,  that  the 
principle  of  estoppel  might  well  have 
applied  in  Coburn  v.  Townsend  (1894) 
103  OaL  233,  37  Pac.  202,  where  it  was 
held,  though  not  necessary  to  the  result, 
that  a  bond  given  in  pursuance  of  an 
order  of  court  in  condemnation  pro- 
ceedings, permitting  the  plaintiff  in 
&'ach  proceedings  to  take  possession  on 
giving  such  bond,  was  void,  the  stat- 
utes under  which  such  order  was  made 
being  unconstitutional. 

For  the  question  whether  a  bond  of 
a  public  official^  intended  as  a  statutory 
bond,  but  not  binding  as  such,  can  be 
enforced  as  a  common-law  bond,  see  the 
note  in  21  L.R.A.(N.S.)  766.  And  see, 
in  this  connection,  the  note  in  L.R.A. 
1917B,  990,  1017,  as  to  enforceability  as 
a  common-law  bond  of  a  statutory  bond 
which  contains  provisions  unauthorized 
by  the  statute.  B.  B.  B» 
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KELSON  C.  HUBBARD,  Appt., 

V. 

LUCY  M.  GEORGE  et  al. 
(—  W.  Va.  — ,  94  S.  E.  974.) 

Specific  performance  —  sale  of  stock, 

1.  A  court  of  equity  has  jurisdiction  to 
specifically  enforce  a  contract  for  the  sale 
of  corporate  stock  where  the  value  of  such 

Headnotes  by  'Rrrz,  J. 
L.R.A.1018C. 


stock  is  not  easily  ascertainable,  or  the 
stock  is  not  to  be  obtained  readily,  elsewhere, 
or  there  is  some  particular  and  reasonable 
cause  for  the  vendee's  requiring  the  stock 
itfielf  to  be  delivered. 
For  other  cases,  see  Specific  Performance, 

1.  c,  in  Dig.  l-5i  N.  8. 

Attorney  and  client  —  contract  for  com- 
pensation. 

2.  An  attorney  may  contract  with  hia 
client  for  the  rendition  of  professional  serv- 
ices,   and    in    such    contract   may    fix    the 

Note.  -*-  The  right  to  specific  performance 
of  a  contract  for  the  sale  of  stock  in  a  cor- 
poration  is  discussed  in  the  notes  to  Ryan  v. 


836 


WEST  VIRGIXIA  SUPREME  COURT  OF  APPEALS. 


amount  of  the  com|>^nsation  to  be  paid  for 
fiuch  services. 

For  other  cases ,  see  Attorneys ^  II.  c,  1,  in 
Dig.  1-52  N.  S, 

Corporation  —  sale  of  slock  —  right  to 
dividends. 

3.  Where   tlie   owner    of   corporate   stock 
sells  the  same  to  another  to  be  paid  for  by    .      ^,       i  x     j     i.   t  \f    r<«^, .     ;«  fi... 

»^rvices  to  be  performed  in  the  future,  the    ^^  ^\^  defendant  Lucy  M,  George  m  the 

rchaser  is  entitled  to  receive  all  of  the  I  month    of   December,    1910,   to   recover  for 


67  W.  Va.  456,  31  L.R.A.(X.S.)   491,  68  8. 
E.  41;  2  Cook,  Corp.  §§  337.  338. 
Mr.  J.  F.  Cree  for  apj)ellee8. 

Ritz,    J.,    delivered    the    opinion    of   the 
court : 

The  plaintiff  claims  that  he  was  employed 


her    16(»   shares  of  stock  of   the  S.  George 


purchas 

dividends  declared  on  such  stock  after  the 

date  of  such  sale,  although  the  stock  cer-    Company,    of   which    she   claimed   she  had 

tificates  are  not  transferred  and  delivered    been    deprived    by    fraudulent   praetices  of 

to  the  purchaser  until  after  full  perform-    other  parties.     At  the  time  of  the  emplov- 

ance  of  the  services  agreed  to  be  performed  |  ^^^^^^    according   to   the   contention   of  th<» 

!y      I"}'  ri  *'         T-        L    '      plaintiff,  Mrs.  George  proposed  ta  give  him 

For  other  caseSy  see  CorporaiwnSy  \ .  e,  ^,  tn  .  {      ,  .  .  j  iT  x  j  a.      a 

Dig   1-52  \   i^  i  ^^^^  ^^^^  services,  and  he  accepted  the  offer, 

10  shares  of  stock  of  the  S.  George  Com- 


( January  29,  1918.) 

4  PPEAL   by   plaintiff   from   a   decree    of 
J\  the  Circuit  Court  for  Ohio  County  in 
his  favor  in  part  only  in  a  suit  to  compel 
specific  performance  of  a  contract  of  em- 
ployment.    Modified  and  affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Frank  \V.  Xesbitt,  for  appellant: 
Plaintiff  is  entitled   to  both   stock  divi- 
dends and  ca^li  dividends  which  have  been 
declared    and    paid    since   December,    1910, 
upon  the  ten  shares  of  stock  which  the  de- 
fendant by  her  contract  agreed  to  give  to 
the  plaintiff  in  consideration  for  services  to 
be  rendered  by  him. 


pany,  of  which  stock  Mrs.  George  owned  a 
large  num}>er  of  shares  in  addition  to  the 
160  shares  involved  in  the  litigation.  After 
the  agreement  was  made  tlie  plaintiff  insti- 
tuted and  prosecuted  the  suit  to  a  success- 
ful conclusion,  recovering  the  160  shari^:}  of 
stock  for  Mrs.  George.  This  result  was 
reached  in  June,  1914.  The  plaintiff  states 
that  shortly  after  he  accepted  the  employ- 
ment from  Mrs.  George  on  the  terms  above 
mentioned,  he  asked  her  to  transfer  to  him 
the  10  shares  of  stock ;  that  she  then  raised 
no  question  about  his  right  to  have  the  10 
shares  of  stock,  but  suggested  that  it  would 
be  better  not  to  transfer  them  to  him  until 
after    the    litigation    was    concluded,    inas 


7  R.  C.  L.  §  268,  p.  293;  Currie  v.  White,    much  aa  it  might  embarrass  him  to  attend 


45  N.  Y.  822;  Harris  v.  Stevens,  7  X.  U. 
454;  Phinizy  v.  Murray,  83  Ga.  747,  6  L.R.A. 
426,  20  Am.  St.  Rep.  342,  10  S.  E.  358; 
Ro»e  V.  Barclay,  45  L.R.A.  395,  note;  Black 
V.  Homersham'  L.  R.  4  Exch.  Div.  24,  39 
L.  T.  X.  S.  671,  48  L.  J.  Exch.  N.  S.  79,  27 
Week.  Rep.  171. 

And  he  is  entitled  to  the  stock  dividend 
of  Januarj'  8,  1914,  for  the  reason  that  a 
stock  dividend  is  in  reality  no  dividend  at 


meetings  of  the  corporation  stockholders 
while  the  litigation  was  in  progress,  the 
litigation  lieing  Mith  the  other  stockholders 
of  the  corporation,  and  it  might  embarrass 
the  corporation's  affairs  unless  all  of  the 
stock  was  represented  at  such  stockholders' 
meetings.  For  this  reason  he  made  no  fur- 
ther demand  upon  her  to  transfer  the  stock 
to  him  until  after  the  litigation  was  deter- 
mined,   and    her    stock    recovered    for    her. 


all,   but   is   simply   an    arrangement   under  ;  After  the  contract  was  entered  into  there 


which  the  stockholders  are  given  new  evi- 
dences of  the  interests  which  they  already 
hold. 

Kaufman  v.  Charlottesville  Woolen  Mills 
Co.  93  Va.  673,  25  8.  E.  1003;  Gibbons  v. 
Mahon,  136  U.  S.  549,  34  L.  ed.  525,  10  Sup. 
Ct.  Rep.  1057;  2  Cook,  Corp.  6th  ed.  §  539; 
5  Thomp.  Corp.  2d  ed.  §§  5274,  5330. 

The  court  below  had  full  jurisdiction  to 


was  a  stock  dividend  of  20  per  cent  declared 
on  this  stock,  and  a  number  of  cash  divi- 
dends, which  are  set  out  in  the  record.  Mrs. 
George  admits  that  she  employed  Mr.  Hub- 
bard for  the  purpose  of  instituting  and 
prosecuting  the  suit  for  the  recovery  of 
her  160  shares  of  stock,  but  she  denies  that 
she  agreed  to  give  him  10  shares  of  the  S. 
George  Company  stock  for  his  services,  and 


decree    for    specific   performance,    and   was  i  says  that  there  was  no  agreement  as  to  what 


clearly  justified  in  doing  so. 
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compensation  he  should  receive.     The  court 
below  found  as  a  matter  of  fact  that  the 


W.  Va.  477.  69  S.  K.  902;  Hogg  v.  McGuffin,  |  contract  had  been   entered  into  as  alleged 


McLane,  50  L.R.A.  501;  Hogg  v.  McGuffin, 
31  L.R.A.(N.S.)  491;  and  Morgan  v.  Bart- 
lett,  L.R.A.1915D,  300. 

The  right  to  a  dividend  declared  between 
the  making  of  a  contract  for  the  sale  of 
stock  and  the  delivery  of  the  stock  is 
L.R.  \.1918C. 


treated  in  the  annotation  following  La  Foun- 
tain A  W.  Co.  V.  Brown,  L.R.A.1917F,  5W. 
Generally,  as  to  right  to  dividends  on  trans- 
fer of  stock,  see  the  annotation  followinir 
Wallin  v.  Johnson  City  Lumber  ^  Mfg.  Co. 
L.R.A.1917B.  323. 
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by  the  plAintiff^  and  entered  a  decree  re* 
quiring  tbe  deft^ndant  Liiey  M.  George  to 
transfer  to  tbe  plaintiff  10  shares  of  the 
Dtock  of  the  S.  George  Company  standing  in 
her  name  on  the  books  of  said  company,  and 
enjoining  her  from  transferring  sueh  stock 
to  anyone  else,  aad  directed  the  defendant 
the  S.  George  Company  to  pay  the  dividends 
on  10  shares  of  said  stock  to  the  plaintiff 
until  such  time  as  such  transfer  ivas  effect- 
ed, and  decreed  in  favor  of  the  plaintiff  for 
the  dividends  declared  on  said  10  shares 
Aince  June,  1014,  tbe  date  of  the  termina- 
tion of  the  litigati<m.  From  this  decree 
plaintiff  appealed,  and  contends  that*  in  ad- 
dition to  the  10  shares  of  stock  which  the 
rourt  awarded  him,  he  is  entitled  to  have  a 
decree  for  the  20  per  cent  stock  dividend,  or 
have  12  shares  of  stock  as  it  stands  at  the 
present  time,  as  well  aa  have  the  cash  divi- 
dends, which,  however,  are-  not  in  dispute, 
the  court  having  decreed  in  his  favor  for 
ihe  cash  dividends  from  June,  1914,  and  he 
not  insisting  on  the  cash  dividends  prior 
to  that  time.  Tbe  sole  question  presented 
by  the  plaintiff  is:  Does  the  stock  dividend 
declared  early  in  the  year  1914  go  to  him, 
or  is  he  only  entitled  to  the  10  shares  of 
stock  and  the  dividends  declared  thereon 
after  he  completed  the  contract  of  service? 

The  defendant  Lucy  M.  George  assigns 
cross  error.  She  contends  that  plaintiff 
ought  not  to  be  allowed  to  maintain  the 
suit  at  all,  for  the  reason  that  he  has  failed 
to  prove  bis  contract  by  a  preponderance  of 
the  testimony,  and  the  court  should  have 
for  that  reason  dismissed  his  bill; 'for  the 
further  reason  that  equity  has  no  jurisdic- 
tion to  entertain  a  suit  to  specifically  en- 
force a  contract  of  this  character,  the  rem- 
edy at  law  being  adequate  to  cover  either 
the  value  of  the  stock  or  the  value  of  his 
services;  and,  further,  that  the  contract, 
even  as  claimed  by  the  plaintiff,  is  void  for 
the  reason  that  it  provided  for  the  payment 
of  compensation  to  an  attorney  at  law  out 
of  the  subject-matter  of  tbe  liUgation. 

It  mav  be  said  that  the  evidence  in  this 
ease  upon  the  question  as  to  Mr.  Hubbard's 
employment  for  the  prosecution  of  the  suit 
is  undisputed;  the  dispute  arises  upon  the 
agreement  he  asserts  for  liis  compensation. 
L'pon  this  the  parties  are  sharply  in  con- 
tlict.  The  learned  chancellor  in  the  circuit 
court,  after  carefully  weighing  all  of  tlie 
evidence,  found  that  Mr.  Hubbard  had 
proved  his  contracTt,  and  that  it  existed  as 
contended  for  by  him.  It  has  been  so  fre- 
quently held  by  this  court  that  the  findings 
of  fact  of  a  circuit  judge  upon  conflicting 
evidence  will  not  be  disturbed  on  appeal,  un- 
less the  prepouderancc  is  clearly  against 
such  finding,  thai  we  need  not  cite  autbor- 
itv  to  sustain  the  proposition.  That  is  the 
L.R,A.19]8C. 


case  here.  Tbe  evidence  upon  this  ques- 
tion 18  sharply  in  conflict,  and  we  will  not 
disturb  the  findings  of  fact  of  the  chan- 
cellor thereon. 

Mrs.  George  next  contends  that  the  suit 
cannot  be  maintained,  because  the  remedy 
at  law  is  adequate;  that  the  plaintiff  could 
sue  at  law  and  reoover  the  value  of  the 
10  shares  of  stock,  or,  if  he  failed  to  prove 
that  he  liad  a  contract  for  any  specific  com* 
pensation,  reoover  the  value  of  hia  serv- 
ices. Of  course,  plaintififs  right  to  recover 
in  this  case  depends  entirely  upon  eatab- 
lishing  the  contract  as  asserted  by  him. 
He  could  not  maintain  a  suit  in  equity  to 
recover  compensation  for  his  services  as 
attorney  for  the  defendant.  It  may  further 
be  said  that,  even  though  the  defendant 
Mrs.  George  had  agreed  to  pay  him  for  his 
services  certain  shares  of  stock,  he  could  not 
maintain  a  suit  in  equity  to  compel  the 
transfer  of  such  shares  of  stock,  unless  it  is 
made  to  appear  that  the  Rhares  of  stock  so 
agreed  to  be  delivered  to  him  are  of  peculiar 
value,  or  the  value  thereof  not  easily  ascer- 
tainable. Hogg  V.  McGuffin,  67  W.  Va.  450, 
31  L.RJi.(N.S.)  491,  08  S.  £.  41;  Cook, 
Corp.  §§  337,  338.  The  rationale  of  this  doc- 
trine is  that  the  purchaser  may  desire  the 
particular  stock  for  the  purpose  of  secur- 
ing to  himself  control  of  the  corporation,  or 
of  preventing  the  control  of  the  same  by 
antagonistic  interests;  or,  where  the  stock 
has  no  such  peculiar  value  to  him,  still  if  it 
has  no  well-recognized  value  in  the  market, 
or  the  value  is  not  easily  ascertainable,  a 
judgment  at  law  may  be  adequate  to  com- 
pensate him  for  the  stock,  or  it  may  not  be; 
because  of  the  difiiculty  in  proving  the  real 
value  of  it,  he  may  receive  more  than  he  is 
entitled  to,  or  he  may  receive  less.  In  this 
case  witnesses  who  are  conversant  with  this 
corporation  fix  the  value  of  its  stock  over  a 
wide  range,  some  saying  that  it  is  about 
$104  a  share,  and  others  fixing  it  much 
higher.  Undoubtedly  from  the  evidence  the 
jury  would  be  warranted  in  finding  that  the 
value  of  the  stock  was  $104  a  share,  and  we 
have  no  doubt  that  such  a  finding  would 
be  to  the  prejudice  of  the  plaintiff;  or  the 
jury  might  find  that  the  value  of  it  w&b  the 
highest  price  mentioned,  and  we  have  no 
doubt  that  such  a  finding  would  be  to  the 
prejudice  of  the  defendant  Mrs.  George,  so 
that  courts  of  equity  entertain  jurisdiction, 
and  it  is  a  well-recognized  ground  of  such 
jurisdiction  to  specifically  enforce  contracts 
for  the  delivery  of  corporate  shares  where 
those  shares  have  peculiar  value  to  the  pur- 
chaser, or  where,  because  of  the  difficulty 
in  ascertaining  the  market  value  thereof,  a 
court  of  law  cannot  adequately  compensate 
the  complaining  party.  Such,  we  tbink,  is 
the  case  here. 
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Mrs.  George  further  contends  that,  oon* 
•ceding  that  she  made  such  a  contract  as 
that  relied  upon  by  Mr.  Hubbard,  it  cannot 
be  enforced  for  the  reason  that  it  is  void  as 
against  public  policy.  We  are  a  little  at 
a  loss  to  understand  the  baais  for  this  con- 
tention. Both  parties  were  competent  to 
contract.  Mr.  Hubbard  was  an  attorney  at 
law,  his  services  were  desired  by  Mrs. 
George,  he  was  willing  to  render  her  the 
services,  and  she  was  willing  to  give  him 
10  shares  of  stock  therefor,  and  tlie  parties 
contracted  upon  this  basis.  There  can  be 
no  doubt  but  that  it  is  perfectly  proper  and 
right  for  an  attorney  to  enter  into  a  con- 
tract with  one  desiring  his  services  fixing 
the  compensation  which  he  is  to  receive. 
Thornton,  Attorneys  at  Law,  pp.  723  et  seq. 
The  case  of  Keenan  v.  Scott,  64  W.  Va.  137, 
61  S.  £.  806,  is  relied  upon  for  the  conten- 
tion that  the  contract  set  up  here  is  void 
as  against  public  policy.  That  ca«e  has  no 
application.  It  was  held  there  that  after 
the  employment  of  an  attorney  under  a  con- 
tract by  which  his  compensation  b  fixed, 
and  the  relation  of  attorney  and  client  is 
established,  any  change  that  is  made  in  it 
increasing  the  amount  of  the  compensation 
agreed  on  in  the  beginning  will  be  held 
to  be  voidable  as  against  public  policy. 
There  are  other  authorities  cited  sustain- 
ing this  proposition,  and  it  is  good  law. 
Certainly,  after  an  attorney  is  employed 
and  his  compensation  agreed  upon,  he  can- 
not secure  any  other  agreement  from  his 
client  while  this  confidential  relation  is 
existing  materially  altering  the  first  one, 
without  subjecting  it  to  the  liability  of 
being  overthrown  at  the  election  of  his 
client.  But  no  such  principle  is  involved 
here.  The  contract  that  is  relied  upon  by 
the  plaintiff  was  made  at  the  time  he  ac- 
cepted the  employment,  and  no  reason  is 
perceived,  nor  is  any  authority  cited,  that 
would  indicate  that  it  is  not  entirely  compe- 
tent for  an  attorney  to  agree  with  the  party 
proposing  the  employment  to  him  upon  the 
amount  of  his  compensation  at  the  time  of 
such  employment  as  a  part  of  the  contract 
of  employment.  If  such  were  not  the  case, 
the  compensation  of  attorneys  would  always 
be  uncertain  and  indefinite,  and  left  to  be 
determined,  when  the  parties  conld  not 
agree  after  the  conclusion  of  the  litigation, 
by  a  suit  in  court.  Such  a  holding  would 
have  a  tendency  to  promote  litigation,  while 
the  policy  of  the  law  is  exactly  the  con- 
trary. 

The  plaintiff  contends  that  the  decree  of 
tbe  court  below  is  wrong  and  to  his  preju- 
dice, in  that  the  20  per  cent  stock  dividend 
declared  in  1914  was  not  decreed  to  him,  as 
well  as  the  10  shares  of  stock.  He  con- 
tends that,  instead  of  decreeing  to  him  10 
LR.A.1918G. 


shares  of  stook  with  the  divideiuls  paid 
thereon  from  June,  1914,  the  court  below 
should  have  decreed  to  him  12  shares  of 
stock  with  these  dividends,  and  it  was  to 
correct  this  alleged  error  that  he  prosecuted 
this  appeal.  Dividends  declared  on  corpo- 
rate stocks  are  the  property  of  the  real 
owner  of  the  stock  at  the  time  of  the  decla- 
ration of  ttie  dividend.  Rose  v.  Barclay, 
191  Pa.  504,  45  L.R.A.  392,  43  Atl  385; 
10  Cyc.  556.  The  only  question  here  is.  Who 
was  the  real  owner  of  this  stock  at  the  time 
of  the  declaration  of  this  dividend?  The 
stock  certificate  was  not  delivered  to  'Sir. 
Hubbard,  nor  was  any  transfer  thereof  made 
upon  the  books  of  the  company,  and  it  is  * 
contended  that  because  of  this  failure  to 
transfer  to  him  the  stock  certificate,  or 
transfer  the  shares  on  the  books,  there  was 
no  title  in  hint  ■  It  may  be  true  that  the 
legal  title  had  not  passed,  but  was  not  the 
full  equitable  interest  vested  in  the  plaintiff 
from  and  after  the  making  of  the  contract 
of  employment?  It  occurs  to  us  that  the 
action  of  the  court  in  holding  that  the  con- 
tract existed,  and  that  the  plaintiff  was  en- 
titled to  have  the  stock  transferred,  must 
necessarily  carry  with  it  the  finding  that 
the  full  equitable  interest  was  transferred 
to  the  plaintiff  by  the  contract  of  employ- 
ment set  up  and  relied  upon  by  him.  If  it 
were  not  transferred  to  him  by  this  con- 
tract, he  never  got  it  at  all.  Even  thou^b 
we  were  to  treat  the  contract  as  a  sale  of 
this  stock  to  the  plaintiff,  to  be  delivered 
when  he  had  performed  the  services,  still 
under  the  authorities  he  would  be  entitled 
to  take  the  stock  with  everything  that  ac- 
crued therefrom  after  the  making  of  the 
contract  between  him  and  Mrs.  George.  It 
must  be  borne  in  mind  that  the  certifieate^ 
are  not  the  property;  they  are  but  evidenw 
of  the  stockholder's  interest  in  the  corpora- 
tion. The  stock  is  the  interest  in  the  corpo- 
ration itself,  and  when  a  purchaser  agrees 
to  pay  a  certain  sum  of  money  for  10  shares 
of  the  stock  of  a  particular  corporation,  the 
agreement  is  to  pay  the  sum  of  money 
agreed  upon  for  a  certain  proportion  of  \^ 
assets  of  that  corporation;  and  should  th<' 
corporation  subsequently  declare  a  stotk 
dividend,  or  any  other  sort  of  dividend,  and 
thereby  make  each  of  its  shares  a  less  inter 
est  in  the  corporation  than  it  formerly  wa«»* 
surely  the  purchaser  would  be  entitled  ti* 
the  dividend  thus  declared  in  order  to  give 
him  what  he  contracted  for.  7  R.  C.  I 
§  207.  In  the  case  oi  Black  v.  Homersham. 
L.  R.  4  Exch.  Div.  24,  48  L.  J.  Exeb.  N.  S. 
79,  39  L.  T.  N.  S.  671,  27  Week.  Rep.  171,  it 
was  held  that,  where  shares  of  stock  vrere 
sold  on  the  Ist  of  August  to  be  paid  for 
on  the  29th  day  of  August,  and  a  dividend 
was  declared  between  tiie  day  of  sale  and 
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the  day  provided  for  payment,   such  divi- 
dend belonged    to    tbe    purchaser.     So  we 
must  say  here  these  shares  of  stock  yrere 
iiold  ill  December,  1910,  to  be  paid  for  by 
Mr.  Hubbard  with  services  to  be  rendered 
as  long  as  was  necessary  in  the  prosecution 
of  that  particular  litigation,  and  any  divi- 
dends declared   upon  this   stoek  after   the 
date  of  the  purchase  or  contract  with  him 
belonged  to  him.     In  Harris  v.  Stevens,  7 
X.  U.  454,   it  was  held  that,   where   one 
offered   to   sell    another   certain    shares   of 
jitock  on  a  certain  day  with  the  privilege 
to  such  other  to  accept  the  offer  within  a 
certain  time,  the  offer  being  acoepted  within 
the  time,  the  purchaser  was  entitled  to  a 
dividend  declared  upon  the  shares  between 
the  time  the  offer  was  made  and  the  date 
uf  the  acceptance  thereof,  upon  the  theory 
that  what  the  party  was  buying  was  what 
was  offered  to  him,  and  if  he  did  not  get  the 
dividend,  he  was  getting  less  than  that»  be- 
cause it  cannot  be  doubted  that  every  decla- 
ration of  a  dividend  to  that  extent  reduces 
the  value  of  the  property  of  the  corporation. 
After  a  dividend  is  declared  the  an^ount 
thereof  becomes  a  debt  of  the  corporation  to 
its  stockholders.    Before  it  is  declared  it  is 
the  property  of  the  corporation,  and  so  it 


is  easy  to  be  seen  that  by  the  declaration  of 
a  dividend  the  value  of  the  corporate  assets 
is  decreased  to  the  extent  that  it  is  neces- 
sary to  take  them  to  pay  such  dividend. 
What  Mr.  Hubbard  undertook  to  do  in  this 
case  in  December,  1910,  was  to  perform  cer- 
tain services  agreed  upon  between  him  and 
the  defendant  for  10  shares  of  the  stock  of 
the  S.  George  Company.  He  was  entitled  to 
have  the  interest  in  that  corporation  repre- 
sented hy  these  10  shares  unimpaired  by  the 
subsequent  declaration  of  dividends,  and  the 
only  way  that  he  could  get  the  interest  he 
actually  contracted  for  was  to  give  him  the 
dividends  declared  on  the  stock  subsequent 
to  the  making  of  his  contract.  .  A  like 
holding  was  made  in  the  case  of  Currie  v. 
White,  45  N.  Y.  822. 

We  are  of  opinion  that  the  decree  entered 
in  the  court  below  will  have  to  be  modified 
so  as  to  require  Mrs.  George  to  transfer  to 
the  plaintiff  12  shares  of  the  stock  of  the 
S.  George  Company  instead  of  10  shares, 
and  to  require  her  to  pay  him  the  cash  divi- 
dends provided  in  the  decree  of  the  lower 
court  upon  12  shares  of  stock  instead  of  10 
shares  thereof,  as  therein  provided.  With 
this  modification  the  decree  will  be  affirmed, 
with  costs  to  the  appellant. 


ALABAMA    SUPREME   COURT. 

KIKZEA  STOXE,  Appt., 

T. 

A.  E.  WALKER,  Superintendent  of  Banks, 

et  al. 

(—  Ala.  — ,  77  So.  554.) 

Coi'poration  —  snbscriptlon  to  stock  — 
fraud  —  rescission. 

1.  One  induced  by  the  fraudulent  repte- 
mentations  of  promoters  of  a  bank  who  be- 
come its  officers  on  organization,  as  to  its 
assets,  to  subscribe  to  its  stock,  may  rescind 
the  contract  and  recover  the  amount  paid, 
although  the  bank  has  ceased  to  be  a  going 
concern  and  has  passed  into  the  hands  of 
a  receiver  for  liquidation. 

For  other  cases^  see  Corporations,  V.  6,  1, 
in  Dig.  1^2  N.  8. 

Same  —  rights  of  creditors. 

2.  Pre-existing  creditors  of  a  corporation 
cannot  object  to  a  rescission  of  a  stock 
{^uliscription    and    recovery    of   the    money 

Xote.—  For  fraud  as  a  ground  for  release 
from  subscription  to  stock  after  insolvency 
of  corporation,  see  the  notes  to  Gress  v. 
Knight,  31  L.R.A.<N.S.)  900,  and  Mor- 
risey  v.  Williams,  L.H*A.1915D,  792;  and 
eee  later  cases.  Smith  v.  Jones,  L.R.A. 
1917C,  890,  and  La  Salle  Street  Trust  & 
Sav.  Bank  v.  Topeka  Mill.  Co.  L.R.A.1918A, 
574. 
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paid   thereon    because    it   was   induced   by 
fraudulent  representations. 
For  other  cases,  see  Corporations,  K  6,  1, 
in  Dig.  1^2  N,  8. 

IPleading  —  action  to  rescind  subacrlp- 
tion. 

3.  A  bill  to  rescind  a  subscription  to 
corporate  stock  need  not  allege  that  there 
are  funds  available  for  return  of  the  money 
paid,  or  show  that  there  are  no  creditors 
with  superior  rights. 
For  other  cases,  see  Pleading,  II.  p,  in  Dig. 

1-52  N.  8. 

(Anderson,  Ch.  J.,  and  McOlellan,  J.,  dis- 
sent.) 

(May  10,  1917.) 

APPEAL  by  complainant  from  a  decree 
of  the  City  Court  of  Birminghan»  sus- 
taining demurrers  to  a  bill  filed  to  rescind 
a  subscription  to  corporate  stock  and  to 
recov(;r  the  money  paid  thereon.    Reversed. 

Statement  by  Mayfield,  J.: 

Appellant,  as  a  stockholder  in  the  appel- 
lee bank,  filed  this  his  bill  against  the  bank 
and  the  state  superintendent  of  banks,  who 
had  taken  over  the  bank  to  the  end  of  its 
liquidation  under  the  statute  of  this  state. 
The  purpose  of  the  bill  is  to  irescind  the 
contract  of  subscription  by  which  complain- 
ant purchased  his  stock,  and  have  refunded 
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to  him  the  amount  paid  therefor;  viz., 
$10,000. 

The  alleged  ground  for  rescission  is  that 
fraudulent  representations  were  made  to 
complainant  by  the  promoters  and  incorpo- 
rators of  the  bank,  touching  the  fiiiancial 
condition  of  the  bank  when  organized,  its 
assets  and  liabilities.  These  representa- 
tions were  in  writing,  in  the  form  of  a  letter 
written  by  one  of  the  promoters  of  the  cor- 
poration, who,  it  is  alleged,  had  been  agreed 
on  as  the  president  to  be  elected  of  the  cor- 
poration and  who  was  shortly  thereafter 
elected  to  the  place,  and  was  acting  as  such 
official. 

It  is  also  alleged  that  it  was  agreed 
among  the  several  promoters  and  incorpo- 
rators that  the  letter  in  question  should  be 
written,  and  that  it  was  so  written,  in  re- 
sponse to  a  letter  written  by  appellant's  at- 
torney, requesting  that  the  incorporators 
give  a  signed  statement  as  to  the  linancial 
condition  and  status  of  the  proposed  banking 
corporation,  in  the  way  of  assets,  liabilities, 
encumbrances,  etc.  The  representations  al- 
leged to  be  false  were  as  follows : 

"(1)  There  will  be  approximately  $260,- 
000  in  cash  to  be  turned  over  by  the  state 
superintendent  of  banks. 

**(2)  The  issue  of  $400,000  of  0  per  cent 
third  mortgage  bonds  has  been  placed  on 
a  par  basis,  which  will  be,  in  fact,  more 
than  sufficient  to  pay  all  the  indebtedness 
of  the  old  bank  and  the  floating  indebted- 


ness of  the  building  company,  should  we 
find  that  we  need  the  money. 

"(3)  Approximately  $1,160,000  in  cash 
will  be  on  hand  M'hen  the  new  bank  opens 
August  2,  1916." 

It  is  also  alleged  that  the  representations 
were  made  with  the  intent  to  deceive  ap- 
pellant, thai  he  relied  upon  them  and  act- 
ed upon  them  and  that  they  did  deceive 
him.  It  is  also  alleged  in  the  bill  that  U'- 
lore  the  letter  waa  written  containing  tlie 
false  statements,  it  had  been  agreed  amon<: 
the  incorporators  of  the  bank  that  they 
would  send  one  of  their  numfa»r,  viz.,  anf 
I  Malone,  together  with  appellant's  attorney, 
who  resided  in  Birmingham,  to  tlie  home  of 
appellant,  in  Georgetown,  [Kentucky],  to 
induce  appellant  to  subscribe  for  stock  in 
the  new  corporation  to  be  formed. 

The  letter*  was  written  and  was  written 
for  the  purpose  of  obtaining  data  to  pre?en: 
to  appellant,  for  his  information  in  determ- 
ining whether  or  not  he  would  take  stock 
in  the  proposed  corporation.  The  informa- 
tion was  presented  to  him,  as  was  intended 
to  be  done,  and  he  acte'd  on  it. 

It  is  also  alleged  that  appellant  was  a 
nonresident  of  the  state  at  the  time  he  was 
induced  to  subscribe  for  tlie  stock,  and  did 
subscribe  and  pay  his  money  therefor:  thai 
he  was  at  his  home  in  Georgetown,  Ken- 
tucky, ill  and  conflned  to  his  room. 

It  is  alleged  that  appellant  subscribed  for 
his  stock  on  or  about  the  25th  dav  of  Julv. 


•The  letters  referred  to  in  the  statement 
are  as  follows: 

W.  N.  Malone,  City. 
Dear  Sir:  — 

I  think  it  would  be  a  good  idea  to  get 
a  short  statement  signed  by  Mr.  Jackson 
and  Mr.  Ilutton,  too,  if  here,  as  trustees 
for  the  incorporators,  showing  the  follow- 
ing facts,  so  that  we  can  exhibit  it  to  Colo- 
nel Stone:  (1)  Approximately  the  amount 
of  cash  that  will  be  received  by  the  new 
bank  from  the  state  superintendent  of 
banks;  (2)  show  whether  or  not  the  third 
mortgage  bond  on  the  building  has  been 
placed  so  as  to  enable  the  building  com- 
pany to  pay  off  its  indebtedness  to  the  old 
banl^  and  the  total  amount  of  cash  that 
will  be  received  by  the  new  bank  from  this 
source;  (3)  the  total  amoimt  of  cash  as' 
sets  on  hand  when  the  bank  opens  for  busi- 
ness; (4)  the  total  amount  of  liabilities  of 
the  old  bank  assumed  by  the  new  bank; 
(6)  the  appraised  value  of  the  real  estate, 
less  encumbrances  of  the  old  bank,  to  be  ac- 
quired by  the  new  bank;  (6)  the  face  value 
of  all  other  assets  of  the  old  bank,  and  the 
probable  amount  of  same  that  can  be  col- 
lected; (7)  in  the  last  above  item  please 
keep  the  interest  in  the  building  company 
separate  from  other  assets. 

Yours  very  truly, 

James  A.  Mitchell. 
L.R.A.1918C. 


In  reply  to  this  letter  is  the  following: 

In  reply  to  your  favor  of  recent  date,  ad- 
dressed to  W.  K.  Malone,.  lieg  to  say  that 
we  had  a  committee  of  prominent  bankers 
pass  upon  the  commercial  loan  of  the  Jef- 
ferson County  Savings  Bank,  and  this  com- 
mittee of  bankers  suggested  a  real  estate 
committee  to  pass  upon  the  real  estate  and 
real  estate  loans.  From  the  reports  and 
other  information  which  we  have  received, 
the  following  are  the  facts  as  we  i^ee  them: 
[Here  follow  the  flrst.  seoond,  and  third 
representations  as  set  out  by  Judge  May- 
field  in  his  statement  of  fact]  (4)  the 
total  liabilities  of  the  old  bank  to  be  as- 
sumed by  the  new  bank  is  approximately 
$1,287,000,  which  is  composed  of  savin*;? 
and  checking  accounts;  (5)  the  ap}iraised 
value  of  the  real  estate,  including  old  bank 
building,  is  $179,000,  which  is  carried  on 
the  books  of  the  old  bank  at  $140,000;  (6 1 
the  face  value  of  ail  the  assets  of  the  oU 
bank  acquired  by  the  new  bank  is  about 
$1,800,000,  and  we  feel  that  there  can  be 
collected  a  salvage  of  from  $300,000  to 
$400,000. 

Trusting  this  information  is  what  yon 
want,  I  am  yours  very  truly, 

A.  £.  Jack6<HL 


STONE  V.  WALKER. 
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1915,  and  that  the  bank  was  organized  on 
the  29th  day  of  Jaly,  1915,  comnK'ncing  the 
banking  business  on  or  about  the  2d  day  of 
August,  1915,  and  continued  to  do  business 
in  Birmingham,  Afaibama,  imtil  the  28ih 
day  of  January,  1916,  when  ft  waa  taken 
over  by  the  atate  bank  sufierintendent  for 
the  purpose  of  its  liquidation  in  accordance 
with  the  state  laws. 

It  is  also  alleged  that  appellant  did  not 
know  of  the  falsity  of  the  statements  made 
to  him,  and  upon  which  he  relied  and  acted, 
until  the  21st  day  of  February,  1916,  after 
the  bank  had  beepi  taken  over  by  the  state 
superintendent  of  banks;  that  on  account 
of  his  nonresidenoe  and  absence  from  the 
state,  and  of  his  ill  health,  he  had  had  no 
opportunity  to  learn  the  true  financial  con- 
dition of  the  bank,  or  of  the  falsity  of  the 
statements,  until  after  the  bank  was  so 
taken  over. 

The  bill  also  alleges  that  the  appellee 
bank  was  organised,  with  the  knowledge 
and  consent  of  the  state  superintendent  of 
banks,  for  the  purpose  of  taking  over  the 
assets  and  assuming  the  liabilities  of  the 
Jefferson  County  Savings  Bank,  which  was 
then  in  process  of  liquidation  under  the 
control  of  the  state  bank  superintendent; 
that  it  was  therefore  the  object,  in  forming 
this  new  bank,  that  it  acquire  all  the  assets 
and  business  of  the  old  corporation,  and 
i-arry  on  its  business  in  the  building  form- 
erly occupied  and  owned  and  controlled  by 
the  old  corporation;  and  that  this  purpose 
ur  intention  was  carried  out,  the  new  cor- 
poration continuing  the  business  of  the 
old,  until  it  was  in  turn  taken  over  by  the 
8tate  bank  superintendent  for  the  purposes 
of  liquidation.  The  letters  will  show  that 
the  statements  related  largely  to  assets  ac* 
quired  from  the  bank  absorbed,  and  to  its 
H abilities  osgiimed.  It  is  also  alleged  that 
appellant  was  a  stockholder  in  the  old  bank 
afterwards  absorbed  by  the  new  one. 

It  therefore  appears  that  the  object  and 
purpose  of  the  letters  in  question  was  to  in- 
form appellant  as  to  the  assets  which  would 
l>e  acquired  from  the  old  bank  absorbed, 
as  to  the  liabilities  assumed  in  conse- 
quence thereof,  and  as  to  the  encnmbrances 
upon  the  property  acquired  by  the  absorp- 
tion of  the  old  bank. 

It  is  therefore  made  to  clearly  appear 
that  appellant  had  a  right  to  rely  upon 
these  representational,  and  that  he  did  rely 
upon  them:  and  if  tbey  were  false  and  re- 
sulted to  his  damage,  he  ought  to  have  a 
remedy  of  t*ome  kind,  against  some  person 
or  firm. 


Mr.  Janie$  A.  Mlteliell,  for  appellant: 
A  court  of  equity  has  jurisdiction  to  af- 

L.R.A.1(U8C. 


ford  relief  to  one  who  has  been  induced 
through  fraud  of  the  promoters  of  a  cor- 
poration to  become  a  subscriber  to  its  stock, 
and  may  rescind  the  contract  though  fully 
executed,  and  compel  restitution. 

Barcus  v.  Gates,  82  G.  C.  A.  337,  61  U. 
8.  App.  396,  89  Fed.  783;  Virginia  Land 
Co.  V.  Haupt,  90  Va.  533,  44  Am.  St.  Rep. 
939,  19  S.  E.  168;  Hunter  v.  French  League 
Safety  <^re  Co.  96  Iowa,  573,  65  N.  W.  828; 
Bosher  v.  Richmond  ft  H.  Land  Co.  89  Va. 
455,  37  Am.  St.  Rep.  879,  16  S.  E.  360;  Mc- 
Dermott  v.  Harrison,  9  N.  Y.  Supp.  184; 
Rives  V.  Montgomery  South  PL  Road  Co. 
80  Ala.  92;  Montgomery  Southern  R.  Co. 
V.  Matthews,  77  Ala.  357,  54  Am.  Rep. 
•0;  Owena  v.  Boyd  Land  Co.  95  Va.  560,  28 
8.  E.  950.  ■ 

A  party  has  a  right  to  rely  upon  rep- 
resentations of  an  agent  or  a  person  author- 
ised to  receive  subscriptions. 

1  Thomp.  Corp.  §  710;  Alabama  Foundry 
&  Mach.  Works  v.  Dallas,  127  Ala.  513,  29 
So.  459. 

A  bill  to  rescind  a  fraudulent  sale  of 
stock  applies  even  against  the  receiver  of 
the  corporation. 

1  Cook,  Corp.  $  356. 

A  subscriber  to  the  capital  stock  of  a  cor- 
poration may  r<'scind  his  subscription  even 
after  the  insolvency  of  the  corporation,  but, 
of  course,  it  must  appear  that  he  acted 
promptly  after  discovering  the  fraud,  and 
that  he  was  not  guilty  of  negligence  in 
failing  to  discover  it  sooner. 

1  Thomp.  Corp.  §  736;  Newton  Nat.  Bank 
V.  Newbegin,  33  L.R.A.  727,  20  C.  C.  A.  339^ 
40  U.  S.  App.  1,  74  Fed.  135;  Kentucky 
Mut.  Invest.  Co.  v.  Schaefer,  120  Ky.  227, 
85  S.  W.  1098;  Savage  v.  Bartlett,  78  Md. 
561,  28  Atl.  414;  Chamberlain  v.  Trogden, 
148  N.  C.  139,  61  8.  E.  628.  16  Ann.  Cas. 
177 ;  Ramsey  v.  Thompson  M^.  Co.  116  Mo. 
313,  22  8.  W.  719;  Farrar  v.  Walker,  3  Dill. 
506,  Fed.  Cas.  No.  4,679;  Upton  v.  Engle- 
hart,  3  Dill.  496,  Fed.  Cas.  No.  16,800; 
Robinson  v.  Diokey,  14  Tsk.  Cit.  App.  70, 
36  S.  W.  499;  Park  v.  Kribs,  24  Tex.  Cir. 
App.  650,  60  S.  W.  905;  Stufflebeam  v.  De 
Lashmutt,  83  Fed.  449;  Florida  Land  ft 
Improv.  Co.  v.  Merrill,  2  C.  C.  A.  629,  2 
U.  8.  App.  434,  52  Fed.  77;  Merrill  v. 
Florida  Land  &  Improv.  Co.  8  O.  C.  A.  444, 
13  U.  S.  App.  649,  60  Fed.  17. 

Messrs.  Coleman  &  Coleman,  for  appel- 
lees: 

Subscriptions  procured  on  false  and  fraud- 
ulent representations  of  promoters  cannot 
be  avoided  after  the  corporation  is  organ- 
ised. 

1  Thomp.  Corp.  §  727;  Cook,  Corp.  §  140; 
Shick  V.  Citizens'  Enterprise  Co.  57  Am. 
St.  Rep.  230  and  note,  15  Ind.  App.  329, 
44  N.  £.  48;  St.  Johns  Mfg.  Co.  v.  Munger, 


84SI 


ALABAMA  SUPREME  COURT. 


106  Mich.  90,  29  L.R.A.  63,  58  Am.  St.  Rep. 
469;  Oldham  v.  Mt.  Sterling  Improv.  Co. 
103  Ky.  529,  46  S.  W.  779. 

Even  in  those  cases  where  parties  who 
have  been  induced,  through  fraudulent  rep- 
resentations, to  subscribe  for  stock,  would 
be  otherwise  entitled  to  relief,  it  becomes 
necessary  for  them  to  show  not  only  that 
they  acted  immediately  upon  the  discovery 
of  the  fraud,  but  they  must  go  further  and 
show  a  valid  and  sufficient  excuse  for  not 
having  discovered  it  sooner. 

Bartol  V.  Walton  &  W.  Ca  92  Fed.  13; 
Olson  V.  State  Bank,  67  Minn.  267,  69  N.  W. 
904;  Upton  v.  Tribilcock,  91  U.  S.  46,  28 
L.  ed.  203. 

Where  relief  is  granted  on  the  ground 
of  fraud  which  induced  the  subscriber  to 
become  such,  the  subscription  is  voidable 
but  not  void,  and  if  the  subscriber  fails  to 
assert  his  rights  before  the  rights  of  inno- 
cent third  paities  have  intervened,  their 
equities  to  treat  it  as  valid  may  be  superior 
to  his  right  to  set  it  aside. 

Upton  V.  Englehart,  3  Dill.  496,  Fed.  Cas. 
No.  16,800;  Thompson  v.  Reno  Sav.  Bank, 
19  Nev.  103,  3  Am.  St.  Rep.  797,  7  Fae.  68; 
Chubb  v.  Upton,  95  U.  S.  665,  24  L.  ©d.  523; 
Upton  V.  Tribilcock,  91  U.  S.  45,  23  L.  ed. 
203 ;  Webster  v,  Upton,  91  U.  S.  65,  23  L. 
ed.  384;  Sanger  v.  Upton,  91  U.  S.  56,  23 
L.  ed.  220;  Ogilvie  v.  Knox  Ins.  Co.  22 
How.  380,  16  L.  ed.  349;  Bosher  v.  Rich- 
mond &  H.  Land  Co.  89  Va.  455,  37  Am. 
St.  Rep.  879,  16  S.  E.  360;  Montgomery 
Southern  R.  Co.  v.  Matthews,  77  Ala.  367, 
64  Am.  Rep,  60;  Russell  v.  Broadus 
Cotton  Mills,  —  Ala,  — ,  39  So.  712;  1 
Thomp.  Corp.  §§  737,  738;  Shick  v.  Citizens 
Enterprise  Co.  15  Ind.  App.  329,  67  Am. 
St.  Rep.  230,  44  N.  E.  48;  St.  Johns  Mfg. 
Co.  V.  Munger,  106  Mich.  90,  29  L.R.A.  63, 
58  Am.  St  Rep.  469,  64  N.  W.  3 ;  Morawetz, 
Priv.  Corp.  §  547;  Cook,  Stock  &  Stock- 
holders, §§  102-141;  10  Cyc,  262. 

Mayfleld^  J.,  delivered  the  opinion  of  the 
court : 

If  this  were  a  suit  between  man  and  man, 
or  between  two  individuals,  under  the  facts 
averred,  all  would  concede  that  the  bill  con- 
tains equity,  and  that  it  was  not  subject  to 
the  demurrer  interposed. 

The  following  principles  are  well  settled 
by  the  authorities,  or  are  patently  correct: 

A  material  false  statement,  relied  upon 
by  the  other  party  in  ignorance  of  its 
falsity,  and  which  materially  influences  him 
to  enter  iiito  the  contract,  constitutes  a 
fraud  which  will  authorize  a  rescission. 
Sledge  v.  Scott,  50  Ala.  202;  Perry  v.  John- 
ston, 59  Ala.  648;  Davis  v.  Betz,  66  Ala. 
206;  Rice  v.  Gilbreath,  119  Ala.  424,  24  So. 
421 ;  Brewer  v.  Arantz,  124  Ala.  127,  26  So.  i 
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922;  Moore  v.  Barber  Asphalt  Paving  Ca 
118  Ala.  663,  23  So.  798;  Mayfield's  Dig. 
182. 

As  a  conditi<Hi  precedent  to  the  exercij« 
of  the  right  of  rescission,  the  party  com- 
plaining must,  if  practicable,  restore,  or  of- 
fer to  restore,  to  the  other  party,  what  he 
had  received  from  him  by  virtue  of  the 
contract.  Cozzins  v.  Whitaker,  3  Stew,  k 
P.  322;  Jemison  v.  Woodruff,  34  Ala.  143: 
Young  V.  Arntee,  86  Ala.  116,  6  So.  263; 
Rice  V.  Gilbreath,  119  Ala.  424,  24  So.  421. 
This  obviously  has  no  application,  however, 
where  it  has  become  impossible  for  $^uch 
party  to  make  such  restoration  by  reason 
of  the  conduct  or  default  of  such  other 
party.  Johnson  v.  Oehmig,  96  Ala.  189, 
36  Am.  St.  Rep.  204,  10  So.  430. 

The  right  to  a  rescission  on  account  of 
fraud  does  not  depend  upon  the  insolvency 
of  the  other  party,  nor  upon  the  inade- 
quacy of  an  action  at  law  for  damages. 
Baker  v.  Maxwell,  99  Ala.  658,  14  So.  468. 

Courts  of  equity  do  not  take  jurisdiction 
merely  for  the  purpose  of  declaring  a 
rescission,  but  only  for  the  purpose  of  ad- 
ministering some  form  of  equitable  relief 
or  protection  not  available  In  other  forums, 
or  where,  by  reason  of  the  insolvency  of  the 
offending  party,  a  judgment  at  law  might 
fail  to  compensate  the  injured  party,  or  to 
place  him  in  statu  quo.  Merritt  v.  Ehrman, 
116  Ala.  278,  22  So.  514;  Hafer  v.  Coif. 
176  Ala.  248,  67  So.  757 ;  7  Mayfield's  Dij:. 
182. 

Tlie  bill  in  this  case  as  last  amended 
clearly  and  explicitly  brings  the  case  with- 
in the  above  rules  of  law. 

Is  the  result  different,  or  are  rules  of  law 
different,  where  one  of  the  parties,  the  de- 
fendant, is  a  corporation  which  has  received 
the  benefit  of  the  contract  induoed  by  fraud 
and  sought  to  be  rescinded,  but  which 
ceased  to  be  a  going  concern  before  rescission 
sought,  with  its  property  lodged  in  the  hands 
of  a  receiver  or  of  a  representative  in  law, 
to  the  end  of  the  administration  or  liquida- 
tion of  its  affairs,  as  is  shown  to  be  the  case, 
at  bar?  Or  are  the  effect  and  result  differ- 
ent when  the  false  representations  were  noi 
made  by  the  officers  of  the  corporation,  or. 
if  made  by  the  officers,  were  made  ajt  a  lime 
when  they  were  not  in  fact  or  in  law  such, 
though  they  became  such  soon  aftor,  and 
when  the  representations  were  made  about, 
and  for  and  on  behalf  of,  the  corporatioiii 
and  not  of  the  persons  making  them,  and 
when  the  corporation  received  the  beuetii 
or  result  of  the  representations?  These 
questions  are  not  so  easy  of  answer.  And 
if  the  answer  is  that  they  make  differeot 
cases,  wherein  are  they  different,  and  what 
are  the  rules  applicable  to  each? 

We  have  not  been  referred  to  anv  decision 
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of  this  coi^  In  a  ease  in  all  respects  similar 
to  this;  henee  we  mnsi  look  to  the  text- 
books and  to  the  adjudicated  cases  of  other 
courts,  or  for  authority  in  like  cases.  We 
have  decisions  of  this  coart  in  cases  some- 
what simihnr;  that  is,  in  wfaidi  actions  at 
law,  or  defeneefi  to  actions,  on  aubeoriptions 
for  stock  in  corporations,  rested  on  the 
ground  of  the  right  of  the  stockholder  to 
rescind  and  recover  back  what  he  has  paid, 
or  to  avoid  liability  as  for  the  consideration 
not  paid,  because  of  the  fraud  of  the  cor- 
poration or  of  its  agents  in  procuring  the 
subRoription.  It  was  once  held  that  an 
action  for  fraud  or  deceit  would  not  lie 
against  a '  corporation,  because  the  gist  of 
the  action  was  fraudulent  intent,  and  intent 
was  not  imputable  to  an  artificial  'body; 
but  in  more  recent  times  it  is  almost  uni- 
versallT  held  that  such  actions  will  lie 
against  corporations. 

There  are  at  present  many  courts,  and 
extant  many  decisions,  holding  that  a  cor- 
poration cannot  hare  an  agent  before  it 
has  an  existence,  just  as  a  deceased  person 
or  an  unborn  child  or  even  an  infant  can- 
not have  or  appoint  an  agent;  and  for  this 
reason  it  is  said  that  corporations  are  not 
liable  for  the  fraud  of  their  promoters  (as 
in  the  making  of  false  representations  or 
the  circulating  of  deceptive  prospectuses, 
or  otherwise)  committed  before  the  cor- 
poration comes  into  existence.  This  is  on 
the  theory  that,  as  neither  the  corporation 
itself  nor  its  agents  committed  the  fraud, 
the  corporation  is  not  responsible  therefor. 

There  are,  however,  other  decisions  and 
authorities  holding  that,  while  the  eorpora- 
tion  could  not  act  itself  nor  have  an  agent 
before  it  had  existence,  yet,  if  the  contract 
of  subscription  to  the  capital  stock  of  the 
corporation  to  be  formed  was  induced  by 
the  fraud  of  the  promoters,  the  subscriber, 
in  certain  cases,  might  have  relief  against 
the  corporation:  (1)  If  he  has  paid  his 
money  to  the  corporation  for  his  shares 
under  conditions  which  will  authorbee  an 
action  for  deceit,  he  mav  surrender  or  ten- 
jder  his  stock  to  the  corporation  in  an  action 
for  money  had  and  received;  (2)  if  he 
be  sued  by  the  corporation  on  his  subscrip- 
tion contract,  he  may  set  up  the  fraud  of 
the  promoters  in  prociwing  his  subscrip- 
tion as  a  defense;  (3)  he  may  go  into 
equity  and  rescind  the  contract,  and  have 
the  money  paid  by  him  on  the  fraudulent 
contract  refunded.  This  last  remedy,  says 
Mr.  Cook,  is  the  fairest,  safest,  and  most 
convenient  remedy  for  all  parties.  It  is 
notice  to  all  parties  ititerested  in  the  mat- 
ter not  to  further  rely  upon  the  contract 
of  subscription,  and  avoids  the  risk  of  the 
future  insolvency  of  the  corporation,  which 
might  defeat  all  relief  t^  the  stockholder 
L.R.A.191SC. 


against  the  corporation.  Cook,  Stock  & 
Stockholders,  §  155.  In  order,  however, 
for  the  corporation  to  be  bound  by  the  acts 
of  its  promoters,  it  must,  after  it  comes 
into  existence,  do  -some  aet  which  makes 
the  contraot  binding  on  it;  it  is  sometimes 
said  that  it  must  ratify  the  contract,  but, 
strictly  apeaking,  it  .cannot  and  does  not 
ratify.  As  poiatsd  out  by  the  textwriters 
and  judges,  contracts  made  by  promoters 
for  the  corporation  to  be  organized  can- 
not in  law  or  in  equity  be  ratified  by  the 
corporation  wh^i  it  oomes  into  existence, 
because  ratification  implies  at  least  the 
existence  of  a  person  or  thing  in  whose 
behalf  the  eontract  might  have  been  made 
at  the  time  it  was  made.  Being  incapable 
of  binding  the  corporation  when  they  were 
made,  for  the  all-sufficient  reason  that  the 
corporation  then  had  no  existence,  such 
cimtracts  cannot  afterwards  be  ratified  by 
the  body. 

It  is  held,  nevertheless,  by  many  courts^ 
that,  while  there  can  be  no  ratification  of 
the  contract  ''qua"  contract,  yet  there  may 
be  created  an  equitable  liability  on  equi- 
table grounds,  or  as  it  is  sometimes  stated, 
while  it  canniot  ratify  contracts  made  in 
its  behalf  before  it  had  an  existence,  yet 
after  the  corporation  eomes  into  existence 
it  can  exercise  its  powers  to  contract,  and 
may  do  so  by  accepting  the  contracts  so 
made  ior  it,  and  thereafter  adopting  them 
as  its  own.  This  last  doctrine  rests  upon 
the  ground  that  the  promoters'  contract 
was  in  the  nature  only  of  a  proposal,  which 
the  corporation  oould  aoeept  or  reject  after 
it  came  into  existence. 

It  does  seem  to  us  to  be  in  keeping  with 
the  rules  of  justice  and  of  law  that,  where 
the  parties  who  made  the  contract  intend- 
ed thai  the  prospective  corporation,  when 
formed,  should  become  a  party  to  the  un* 
dertaking,  and  intended  tliat  the  contract 
should  be  for  the  use  and  benefit  of  the 
eorporstion,  and  the  corporation  does  accept 
the  benefit,  it  thereby  adopts  the  proposed 
contract  as  fully  as  if  it  had  been  an  orig- 
inal party  thereto. 

In  the  ease  at  bar  the  corporation  bank 
availed  itself  of  a  subscription  made  for 
shares  before  it  was  formed,  and  received 
the  price  paid  therefor,  and  issued  to  the 
subscriber  certificates  of  stock,  thereby 
treating  hiim  as  a  shareholder.  This,  as 
all  the  authorities  hoM,  was  sufiicient  to 
bind  the  subscriber,  and  we  think  it  ought 
to  bind  also  the  corporation.  Its  obliga- 
tions and  its  benefits  ou^tt  to  be  mutual, 
and  to  be  as  binding  as  if  it  had  made  the 
original  contract  of  subscription  by  its 
legally  authoriied  agents,  ^is  has  been 
held  by  this  court.  IHivis  Bros.  v.  Mont- 
gomery Furnace  ft  Chemical  Oo.   101  Ala. 
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127,  8  So.  496;  Moore  &  H.  Hardware  Co. 
V.  Towers  Hardware  Co.  87  Ala.  206,  13 
Am.  St.  Rep.  23,  6  So.  41;  Cook,  Stock  & 
Stockholders,  §  707. 

We  have  examined  a  number  of  cases  in 
whidi  subscriptions  to  capital  stock  have 
been  canceled  by  courts  of  equity,  where 
the  subscription  was  procured  by  the  fraud 
of  agents  after  the  corporation  was  formed; 
and  it  seems  to  us  that  the  same  rules 
should  apply  to  other  cases,  except  where 
their  application  would  prejudice  the  in- 
terests of  other  subscribers.  As  to  these 
cases,  see  Southern  States  Fire  &  Casualty 
Ins.  Co.  V.  W  hatley,  173  Ala.  101,  55  So. 
620;  Southern  States  Fire  &  Casualty  Ins. 
Co.  X.  Tanner,  180  Ala.  30,  60  So.  81; 
Southern  States  Fire  &  Casualty  Ins.  Co. 
V.  Brannon,  178  Ala.  116,  59  So.  60;  Ala- 
bama Foundry  &  Maeh.  Works  v.  Dallas, 
127  Ala.  513,^29  So.  459;  Southern  States 
Fire  &  Casualty  Ins.  Co.  v.  Cromartie,  181 
Ala.  295,  61  So.  907;  Southern  States  Fire 
A  Casualty  Ins.  Co.  v.  Wilmer  Store  Co. 
180  Ala.  1,  60  So.  98;  Garner  v.  Hall,  114 
Ala.  166,  21  So.  835. 

In  the  case  of  Planters'  &,  M.  Indepen- 
dent Packet  Co.  v.  Webb,  144  Ala.  666,  39 
So.  562,  the  subscriber  was  held  liable, 
though  no  formal  subscription  was  entered 
and  there  was  then  no  corporation,  and  in 
that  case  it  was  said : 

'That  'a  subscription  for  stock  implies 
a  promise  to  pay  for  it,  even  though  the 
subi»cription  was  before  incorporation,  is 
the  rule  sustained  by  the  great  weight  of 
authority.'  1  Cook,'  Corp.  {$§  71,  75;  26 
Am.  &  Eng.  Knc.  Law.  902;  1  Mora  we  tz, 
Priv.  Corp.  47,  54.  A  subscriber  may  be 
bound  by  an  actual  subscription  made  be- 
fore incorporation  or  organisation,  although 
he  makes  no  casli  payment,  and  the  pro- 
ceedings after  incorporation  are  without 
notice  to  him.  26  Am.  &  Eng.  Knc.  Law, 
90£. 

**  'A  direct  subscription  to  take  stock 
may  be  enforced  by  the  corporation,  even 
though  such  subscription  was  made  prior 
to  the  incorporation.  An  agreement  read- 
ing, ''The  undersigned  hereby  subscril)e  for 
the  number  of  shares  set  opposite  our 
names,"  may  be  enforced  by  the  corporation 
when  it  is  formed.'     Id.   §§   73,  75. 

"  'When  an  action  is  brought  to  collect 
a  subscription,  either  directly  or  indirectly, 
for  the  benefit  of  the  corporate  creditors, 
it  is  well  established  that  the  subscribelrs 
cannot  defeat  such  action  by  the  defense 
that  the  corporation  was  not  an  incorpora- 
tion, by  reason  of  its  not  having  fully 
complied  with  the  terms  of  the  statute 
providing  for  such  an  incorporation.  Not 
only  is  the  subscrilier  estopped  by  the  act 
of  subscribing  from  setting  up  this  defense, 
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I  but  he  is  bound  also  by  the  rule  that  the 
I  existence   of   a   corporation   cannot  be  in- 
quired  into  except  by  a  direct  prooeeding 
in  behalf  of  the  state.'    Id.  §  184." 

If  the  subscriber  should  be  so  held  to 
the  agreement  with  the  promoters,  it  does 
seem  that,  so  far  as  the  corporation  itself 
is  concerned,  it  ought  to  be  so  held. 

The  case  of  Broadus  v.  Russell,  160  Ala. 
353,  49  So.  327,  id.,  on  former  appeal, 
—  AU.  — ,  39  So.  712,  dealt  with  the  liabU- 
ity  of  promoters  and  of  the  corporation, 
and  with  the  rights  and  liabilities  of  sub- 
scribers, under  guaranties  or  warranties 
made  by  the  promoters  to  the  subsciiber 
as  to  acts  to  be  done  in  the  future  by  the 
corporation,  but  is  not  decisive  of  the  que^ 
tion  here  involved. 

This  case,  so  far  as  this  particular  phase 
of  it  is  concerned,  in  our  opinion  falU 
within  the  rule  that,  when  contracts  are 
made  for  the  benefit  of  another,  but  with- 
out hirt  agency  or  even  his  consent,  they 
may  be  either .  rejected  or  accepted  and 
affirmed  by  him,  and  that,  if  he  accepts,  he 
adopts  the  bad  as  well  as  the  good,  the 
burden  as  well  as  the  benefit.  And  if  he 
seeks  to  enforce  such  a  contract,  it  mav 
be  impeached  or  rescinded  on  account  of 
the  fraud  or  wr<mg  of  the  party  making 
the  same  for  him,  just  as  if  he  or  his  agent 
had  made  it;  and  where  he  has  accepted 
the  benefits  of  it,  he  may  be  by  the  other 
party  required  to  bear  the  burden  thereof. 

The  New  Hampshire  court  thus  state:^ 
the  rule:  *' Fortunately  the  justice  of  this 
case  is  the  law  of  it.  I  take  it  to  be  clear 
law  that  the  defendant  cannot  affirm  the 
trade  made  on  his  behalf  by  Hutchinson, 
and  so  treat  him  as  his  agent  in  the  matter 
to  that  extent,  without,  at  the  same  time, 
adopting  the  ill-omened  means  whereby  ii 
was  brought  about.  He  takes  it  cum  onere, 
and,  unless  he  can  sustain  it  as  a  whole, 
he  must  be  content  to  see  it  fall  as  a  whole. 
and  his  gains,  of  course,  go  with  it." 
Presby  v.  Parker,  56  N.  H.  409. 

The  New  Jersey  court,  speaking  through 
Beasley,  Ch.  J.,  states  the  rule  thus*. 
"The  action  was  against  the  bank  for  de- 
ceit, which  was  alleged  to  consist  in  certaui 
fraudulent  representations  diarged  to  have 
been  made  cm  a  sale  of  stock  to  the  plain- 
tiff by  the  directors  of  such  corporatioD 
as  it»  agents.  Lord  Chelmsford,  in  giving 
his  views,  HAid:  'The  distinction  to  bf 
drawn  from  the  authorities,  and  which  i& 
sanctioned  by  sound  principle,  appears  to 
be  this:  Where  a  person  has  been  drawn 
into  a  contract  to  purchase  shares  belong- 
ing to  a  company,  by  fraudulent  misrepre- 
sentations of  the  directors,  and  suit  is 
brought  in  the  name  of  the  company  to 
seek  to  enforce  that  coatraet,  or  the  person 
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who  has  been  deceived  institutes  a  suit 
against  the  company  to  rescind  the  con- 
tract  on  the  ground  of  frand,  the  misrep- 
resentations are  imputable  to  the  company, 
and  the  purdiaser  cannot  be  held  to  his 
contract,  because  the  company  cannot  re- 
tain any  benefit  which  they  have  obtained 
tlirough  the  fraud  at  their  agents.  But 
if  the  person  who  has  been  induced  to  pur- 
chase shares  by  the  fraud  of  the  directors, 
instead  of  seeking  to  set  aside  the  contract, 
prefers  to  bring  an  action  of  damages  for 
the  deceit,  such  an  action  cannot  be  sus- 
tained against  the  company,  but  only 
against  the  directors  personally/  Lord 
Cranworth,  in  his  opinion,  puts  himself  on 
the  same  ground,  and  says:  *A  person 
defrauded  by  the  directors,  if  the  subse- 
quent acta  and  dealings  of  the  parties  have 
been  such  as  to  leave  him  no  remedv  but 
an  action  for  the  fraud,  must  seek  his  rem- 
edy against  the  directors  personally.' " 
Kennedy  v.  McKay,  43  N.  J.  L.  288,  291,  39 
Am.  Rep.  681. 

See  also  Thomp.  Corp.  §§  727,  739; 
Cook,  Corp.  §  140. 

In  our  case  nearest  in  point  this  court 
has  thus  spoken:  **The  general  doctrine  is 
well  established,  and  obtains  both  at  law 
and  in  equity,  that  a  corporation  is  a  dis- 
tinct entity,  to  be  considered  separate  and 
apart  from  the  individuals  who  compose  it. 
and  is  not  to  be  affected  by  the  personal 
rights,  obligations,  and  transactions  of  its 
stockholders;  and  this  whether  said  rights 
accrued,  or  obligations  were  incurred,  before 
or  subsequent  to  incorporation.  Morawetz, 
Priv.  Corp.  227-284,  547-549;  Morrison  T. 
Gold  Mountain  Gk>ld  Min.  Co.  52  Cal.  309, 13 
Mor.  Min.  Rep.  578;  Hawkins  v.  Mansfield 
Gold  Min.  Co.  52  Cal.  515,  13  Mor.  Min. 
Rep.  581;  Gent  v.  Manufacturers'  &  Mut. 
Ins.  Co.  107  Hi.  058;  Caledonian  R.  Co.  v. 
Helensburgh,  2  Macq.  H.  L.  Cas.  391,  2  Jur. 
N.  S.  695,  4  Week.  Rep.  671;  Penn.  Match 
Co.  v.  Hapgood,  141  Mass.  147,  7  N.  E.  22. 
lliere  is  a  class  of  contracts,  however, 
whicii  are  entered  into  between  the  pro- 
moters or  prospectors  of  a  contemplated 
corporatioii  and  third  persons,  on  the  faith 
of  the  corporation,  intended  to  inure  to  its 
benefit,  and  which  in  point  of  fact  do  inure 
to  ita  benefit,  on  which  the  corporation  will 
be  charged,  even  in  the  absence  of  an  ex- 
press promise  to  perform,  or  ratification 
on  the  part  of  the  company  after  it  is  in 
esse,  on  'the  familiar  principle  that  one  w^ho 
accepts  the  benefit  of  a  contract,  which  an- 
other volunteers  to  perform  in  his  name 
and  on  his  behalf,  la  bound  to  take  the 
burden  with  the  benefit.'  Redf.  Railways, 
5th  ed.  18-,  Edwards  v.  Grand  Junction  R. 
Co.  1  MyL  &  C.  650,  40  En^r.  Reprint,  525, 
1  Eng.  Ry.  t  C.  Cas.  173,  6  L.  J.  Ch.  N.  S. 
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47,  7  Sim.  337,  58  Eng.  Reprint,  867;  Stan- 
ley V.  Cheater  &  B.  R.  Co.  9  Sim.  264,  59 
Eng.  Reprint,  359,  1  Eng.  Ky.  4t  C.  Cas.  58 ; 
LiUle  Rock  A;  Ft.  S.  R.  Co.  v.  Perry,  37 
Ark.  164;  Perry  v.  Little  Rock  k  Ft.  S.  R 
Co.  44  Ark.  383;  Bommer  v.  American 
Spiral  Spring  Butt  Hinge  Mfg.  Co.  81  N.  Y» 
468."  Moore  &,  H.  Hardware  Co.  v.  Towers 
Hardware  Co.  87  Ala.  210,  13  Am.  St  Rep. 
23,  6  So.  43. 

The  above  case  is  reported  in  13  Am.  St. 
Rep.  23,  with  an  extensive  note  thereto. 

Is  the  complainant  a  ''third  party"  with- 
in the  meaning  of  the  expression  used  above 
or  entitled  to  the  protection  of  such 
party?  If  he  is,  is  he  entitled  to  relief  in 
equity  as  well  as  at  law? 

The  next  ca^es  nearest  in  point  are  Rives 
v.  Montgomery  South  PL  Road  Co.  30  Ala. 
02,  and  Montgomery  Southern  R.  Co.  v. 
Matthews,  77  Ala.  357,  364,  865,  54  Am. 
Rep.  60.  In  the  latter  case  the  former  is 
construed  and  its  holding  readopted,  and 
therein  it  is  said :  ^'In  Rives  v.  Montgomery 
South  PI.  Road  Co.  supra,  the  suit  was  oo 
a  subscription  to  the  capital  stock  of  the 
Plank  Road  Company.  The  defense  waa 
fraud  in  procuring  the  subscription.  On 
the  trial  'the  defendant  offered  to  prove 
that,  before  he  subscribed  for  any  stock 
in  said  company,  and  before  its  organiza^ 
tion  under  its  charter,  two  of  its  subscribers 
for  stock,  one  of  whom  was  afterwards 
elected  president  and  the  other  secretary 
of  the  corporation,  represented  to  him  that 
the  road  would  be  so  located  as  to  paaa 
through  his  plantation,  thiTeby  greatly  en- 
hancing the  value  of  his  land;  that  these 
representations  were  repeated  by  them  af- 
ter their  election  to  their  respective  offices, 
and  thereupon  defendant  subscribed  for  five 
shares  of  the  capital  stock  of  said  company, 
and  that  said  road,  as  afterwards  located, 
did  not  pass  within  6  miles  of  defendant's 
plantation.'  This  testimcmy  was  rejected 
by  the  court,  on  plaintiff's  motion;  and  the 
propriety  of  that  ruling  was  the  sole  ques- 
tion presented  in  this  court.  In  passing  on 
that  question,  the  majority  of  this  court 
said:  *We  cannot  doubt  that  the  declara 
tions  of  those  officers,  as  offered  by  the  de 
fendant,  were  relevant  and  admissible. 
Those  declarations  certainly  throw  some 
light  upon  one  of  the  material  questions 
in  the  case ;  and  to  exclude  them  is  to  deny, 
practically,  to  the  defendant,  the  right  to 
prove  the  very  basis  on  which  he  rests  his 
defense.  Until  these  declarations  are 
proved,  it  is  impossible  to  show  that  they 
were  false,  or  that  they  formed  an  induce- 
ment to  the  defendant  to  subscribe.'  It  will 
be  observed  that  in  the  case  above  we  did 
not  decide  that  the  representation,  even  if 
not  kept  and  conformed  to  as  a  promise. 
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was  in  iteelf  sufficient  to  avoid  the  eub- 
Bcription.  That  question  was  not  before  us. 
We  simply  held  that  it  was  legal  evidence 
— ^a  predicate  for  further  testimony/' 
Montgomery  Southern  K.  Co.  v.  Matthews, 
77  Ala.  304,  64  Am.  Rep.  60.  "There  can  be 
no  question  that,  if  the  stock  subscription 
in  thifl  case  was  procured  by  the  fraud  of 
Kirkpatrick,  the  soliciting  agent,  the  rail- 
road corporation,  claiming  the  benefit  of 
the  subscription,  must  take  it  tainted  with 
Kirkpatrick's  fraud.  Story,  Agency,  f 
253;  Corning  v.  Southland,  3  Hill,  552; 
Mead  v.  Bunn,  32  N.  Y.  275;  Harris  v.  Del- 
amar,  88  N.  C.  (3  Ired.  Eq.)  219;  Meadows 
V.  Smith,  42  N.  C,  (7  Ired.  Eq.)  7,*'  77 
Ala.  365. 

In  a  later  case  it  is  said:  ''In  Mont- 
gomery Southern  R.  Co.  v.  Matthews,  supra, 
it  was  said  by  this  court,  speaking  through 
Stone,  Ch.  J.:  'An  opinion  expressed,  even 
if  not  realized,  cannot,  without  more,  be- 
come a  fraudulent  representation.  If  how- 
ever,  such  opinion  is  falsely  expressed,  with 
intent  to  deceive,  and  does  deceive,  this 
constitutes  such  opinion  or  representation 
a  false  statement  of  fact,  and  vitiates  a 
contract  thereby  procured,  unless  the  repre- 
sentation relates  to  a  matter  equally  open 
to  both  parties.  This  could  not  deceive.' 
Lake  v.  Security  Loan  Asso.  72  Ala.  209; 
Bradfleld  v.  Elyton  Land  Co.  93  Ala.  627,  8 
So.  383;  Birmin^iam  Warehouse  &  E.  Co. 
V.  Elyton  Land  Co.  93  Ala.  549,  9  So.  235; 
Thompson,  Bldg.  k  L.  Asso.,  p.  178,  note." 
Johnson  v.  National  Bldg.  ft  L.  Asso.  125 
Ala.  465,  482,  82  Am.  St.  Rep.  257,  28  So.  2. 

There  can  be  no  doubt  that  the  fraud- 
ulent representations  as  averred  in  this 
bill  belonged  to  a  class  authorizing  the  re- 
scission of  a  contract  made  on  the  faith  of 
theoL 

The  Michigan  courts,  while  announcing 
the  same  general  rules  as  recognized  by 
our  court,  denied  relief  solely  on  the  ground 
that  the  promoters  or  organizers  of  the 
corporation  were  not  its  agents,  and  that 
the  corporation  was  not  bound  by  their 
frauds  or  representations.  The  court  spoke 
thus  on  the  subject:  ''This  is  an  attempted 
application  of  the  rule  that,  by  eucee^ing 
the  benefits  of  a  contract  made  by  an  agent, 
the  principal  is  bound  by  the  undertakings 
and  promises  of  the  agent.  A  number  of 
cases  are  cited  to  sustain  this  contention, 
which  manifestly  must  rest  upon  the  prop- 
osition that  the  citizens'  committee  was  an 
agent  of  the  company  which  its  efforts  cre- 
ated. Among  the  cases  cited  are  mAny  which 
support  the  general  rule  above  stated,  viz., 
that  a  principal  must  assume  the  obliga- 
tions, if  he  wishes  the  benefits,  of  an  un- 
authorized contract  made  by  an  agent.  As 
stated  by  Paley:  'Contracts  made  for  the 
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benefit  of  another,  but  without  his  privity 
or  directi(m,  may  be  rejected  or  affirmed  at 
his  election.  Bvt  by  aMJcing  the  election 
to  affirm  it^  he  adofita  the  agency  altogether, 
as  well  that  which  ia  detrimental  as  that 
which  is  for  his  benefit.  But  in  seeking  to 
enforce  contracts  entered  into  by  agents, 
the  principal  is  subject  to  have  them  im- 
peached by  any  conduct  of  his  agent  which 
would  have  had  that  effect  if  proceeding 
from  himself.  Every  species  of  fraud, 
misrepresentati<Hi,  or  concealment,  there- 
fore, in  the  agent,  affects  the  principtl'i 
right  to  recover.'  Paley,  Agency,  324 ;  Hitch- 
cock V.  Griflan  &  S.  Co.  99  Mich.  451,  41 
Am.  St.  Rep.  624,  58  N.  W.  373."  St.  Johns 
Mfg.  Co.  V.  Munger,  106  Mich.  90,  29 
L.R.A.  63,  58  Am.  St.  Rep.  471,  64  N.  W.  3. 

*'The  promoters  were  persona  who  repre- 
sented the  meeting,  or  possibly  themselves  or 
some  prospective  stockholder,  who  for  pur- 
poses of  his  own,  desired  to  see  the  corpora- 
tion organized.  They  cannot  be  said  to  be 
agents  of  the  corporation  in  any  sense. 
These  subscribers  contracted  with  each 
other  to  form  a  corporation,  which  they 
did.  If  one  was  guilty  of  fraud  upon  the 
others  in  procuring  their  aubscriptions,  a 
remedy  should  exist  against  such  person. 
Doubtless  a  subscriber  who  is  induced  by 
fraud  to  agree  to  ji»n  in  the  organisation 
of  a  corporation  may  refuse  to  do  so  on 
discovering  fraud;  but  by  carrying  out  his 
agreement  and  uniting  witii  others,  he  has 
assumed  new  relations  with  them  and  the 
public,  alter  which  his  remedy  is  restricted 
to  action  against  the  wrongdoers.  See  4 
Am.  &  Eng.  £nc.  Law,  201,  and  notes;  Car- 
mody  V.  Powers,  60  Mich.  26,  26  N.  W.  801." 
106  Mich.  05. 

Hie  Indiana  court  seems  to  Jkave  held 
with  the  Michigan  court.  See  ffliick  v. 
Citisens  Enterprise  Co.  57  Am.  St.  Bep.  230, 
and  note  (15  Ind.  App.  329,  44  N.  £.48). 
We  do  not  mean  to  sav  that  these  are  the 
only  courts  so  holding. 

The  Virginia  court  seems  to  hold  to  the 
contrary,  and  in  line  with  what  this  court 
has  said,  see  44  Am.  St.  Rep.  942,  where  the 
court  says:  *^The  authorities  are  abundant 
in  the  support  of  the  general  rule  that  a 
person  fraudulently  induced  by  an  agent  of 
a  corporation^-^and  a  promoter  is  an  agent 
— to  subscribe  to  its  capital  stock  may,  at 
his  option,  repudiate  the  contract;  and  a 
fraud  may  consist  as  well  in  the  suppres- 
sion of  what  is  true  as  in  the  representation 
of  what  is  false.  Indeed,  the  law  is  that 
where  the  person  solicited  to  subscribe  has 
no  other  information  on  the  subject  than 
that  which  the  agent  chooses  to  convey,  tbe 
statements  of  the  agent  .ought  to  be  charac- 
terized by  the  utmost  candor  and  honestv. 
1  Cook,  Stock  &  Stockholders,  3d  ed.  §  147; 


810NK  V.  WALKER. 


947 


Crump  V.  United  States  Min.  Ck).  7  Gvatt. 
:iS2y  56  Am,  Dec.  110,  3  Mor.  Min.  Rep.  464; 
Bosher  ▼.  Riehmond  &  H.  Land  Go.  89  Va. 
455,  37  Am.  St  R^.  879,  16  &  E.  360; 
Central  R.  Go.  v.  Kisch,  L.  R.  2  H.  L.  99, 
36  L.  J.  Gh.  N.  S.  849»  16  L.  T.  N.  S.  500, 
15  Week.  Rep.  821."  Virginia  Land  Go. 
V.  Hanpt,  90  Va.  i»33»  44  Am.  St.  Rep.  939, 
19  S.  E.  168. 

It  seems  to  us  that  there  is  no  sound 
reason  why  a  subseriber  should  not  be  al- 
lowed to  rescind  a  contract  which  was  in- 
duced by  the  fraud  of  the  promoters,  even  be- 
fore the  corporation  was  formed,  if  the 
contract  was  made  lor  the  use  and  benefit 
of  the  corporation,  and  it  did  so  use  it  and 
receive  the  benefits  ol  it.  If  the  promoters 
are  not,  strictly  speaking,  agents  of  the  cor- 
poration, they  were  agencies  which  wrought 
the  fraud;  and  the  corporation  was  the  re- 
cipient of  the  fruits  of  the  fraud,  and  it 
ought  to  bear  the  burdens  thereof.  The 
justice  of  the  case  ought  to  be  the  law  of 
it ;  and  an  innocent  subscriber  who  has  been 
so  defrauded,  if  he  be  diligent,  ought  to  have 
relief.  And  so  far  as  this  record  shows, 
appelUmt  is  both  innocent  and  diligent; 
and  there  is  no  doubt  that  he  has  been  de- 
frauded without  fault  on  his  part. 

While  it  is  made  to  appear  that  the  learn- 
ed trial  judge  sustained  the  demurrer  on 
the  ground  that  the  promoters  were  not 
agents  of  the  corporation,  and  thai  no  rati- 
ti cation  or  acceptance  of  the  contract  was 
shown  (as  to  which  ground  we  have  reached 
a  different  con<dusion),  yet,  before  we  re- 
verse the  decree  sustaining  the  demurrer, 
we  ninst  see  whether  or  not  the  decree 
should  be  sustained  on  other  grounds. 

The  question  next  in  importance  raised 
by  the  demurrer  is  that,  the  bill  showing 
that  the  corporation  had  gone  into  the 
hands  of  the  state  bank  superintendent  for 
liquidation  before  the  filing  of  the  bill,  the 
bill  contained  no  equity,  whatever  of  equity 
it  might  have  contained  had  the  bank  been 
a  going  eoneem.  This  seems  to  be,  or  at 
least  <Hice  was,  the  law  of  England.  This 
strict  English  rule  seems  not  to  prevail  in 
America  to  its  full  extent.  The  American 
rule  is  thus  stated  by  Mr.  Gook  and  Mr. 
Thompson  in  their  valuable  works  on  Cor- 
porations, and  the  text  is  borne  out  by 
many  decisions,  state  and  Federal,  cited  in 
notes:  ''It  seems  to  be  the  rule  in  this 
country,  at  least,  that  a  defrauded  subscrib- 
er may  rescind  such  subscription  after  in- 
solvency if  he  had   not   had   a   reasonable 

•r 

time  to  examine  into  the  affairs  of  the  cor- 
poration before  such  insolvency,  or  before 
the  appointment  of  a  receiver.  This  rule 
was  expressly  recognized  by  the  United 
States  Circuit  Court."  1  Thomp.  Corp.  2d 
ed.  §  735.  ''A  bill  in  equity  to  rescind  a 
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fraudulent  sale  of  stock  by  a  corporation 
lies  even  against  the  receiver  jol  the  corpora- 
tion."   1  Cook,  Corp.  6th  ed.  §  356. 

It  appears  that  in  America  such  a  bill 
lies  even  against  the  reoeiver  of  a  corpora- 
tion or  an  assignee  under  a  general  assign- 
ment, and  that  the  fact  of  insolvency  does 
not  ipso  facto  prevent  equity  from  award- 
ing all  relief  under  such  bill;  henoe,  if  the 
bill  should  allege  insolvency  (which  this 
bill  does  not  do),  it  might,  with  other  aver- 
ments such  as  are  contained  in  this  bill, 
OQiitain  equity.  Such  a  bill  must,  of  oourse, 
show  that  the  complainant  acted  promptly 
after  the  discovery  of  the  frauds  that  he 
Was  not  guilty  of  laches,  and  that  he  waa 
guilty  of  no  negligence  in  discovering  the 
fraud,  and  that  he  had  not  ratified  the  con- 
tract or  waived  the  fraud  after  diseovery, 
and  had  received  no  benefits  thereafter,  as 
a  stockholder,  in  any  dividends  or  profits, 
all  of  which  this  bill  does,  in  the  fullest 
and  most  specific  terms.  The  bill  certainly 
acquits  the  complainant  of  any  neglect, 
wrong,  or  delay  in  the  filing  of  his  bUl,  or  in 
the  discovery  of  the  fraud  sought  to  be 
relieved  against. 

It  may  be  true  that  in  cases  where  the 
rights  of  creditors  intervene,  their  rights 
may  be  superior  to  the  rights  of  Some  or  all 
of  such  stockholders,  or  it  may  be  ahown 
that  the  complainant  is  estopped  as  against 
some  or  all  of  such  creditors;  but  these 
matters  do  not  now  appear  on  the  face  of 
the  bill,  and  it  is  not  required  that  the  bill 
should  negative  such  facts. 

It  is  true  the  bill  alleges  the  bank  to  he 
in  a  failing  condition,  and  is  being  liqui- 
dated by  the  state  bank  superintendent,  and 
the  bill  is  against  that  ofiicer.  This  aver- 
ment was  only  necessary  to  give  the  bill 
equity  as  against  such  officer,  not  as  against 
the  bank.  It  is  not  at  all  necessary  that 
the  bank  be  insolvent  before  it  can  be  taken 
over  by  such  officer. 

The  only  creditors  of  the  bank  shown 
by  the  bill  are  those  whose  debts  were  tak- 
en over  by  the  new  corporation  when  formed, 
and  which  were  agreed  to  be  taken  over 
before  it  was  formed.  They  are  shown  to 
be  creditors  of  the  old  bank,  and  to  have 
been  such  before  the  alleged  fraud  was  com- 
mitted on  appellant.  It  is  not  shown  that 
there  are  any  creditors  subsequent  to  the 
issuance  of  certificates  or  shares  to  appel- 
lant. There  may  or  may  not  be  such  credit- 
ors; it  is  not  necessary  that  the  bill  neg- 
ative their  existence,  or  show  that  they 
have  been  or  can  be  paid  in  full,  and  yet 
allow  the  relief  prayed  in  the  bill.  It  may 
also  be  true  that  the  claims  of  creditors 
of  the  old  corporation  are  superior  to  the 
claims  of  complainant,  or  there  may  or  mny 
not  be  funds  sufficient  to  pay  all  creditors. 
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including  the  complainant  if  his  i>elation  . 
be  transformed  from  that  of  stockholder  to  I 
that  of  creditor,  as  prayed  in  his  bill;  but 
it  is  not  necessary  that  the  bill  should  show 
these  facts  affirmatively,  or  negative  prior 
rights  of  creditors  of  either  class.  These 
are  matters  that  lie  peculiarly  within  the 
knowledge  of  the  bank  and  of  the  state 
superintendent  of  banks,  and  should  be  set 
up  in  the  answer,  and,  of  course,  will  de- 
pend upon  the  proof. 

If  it  is  made  to  appear  that  the  corpora- 
tion is  wholly  insolvent,  then  under  our 
statute  making  the  assets  of  such  corpora- 
tion a  trust  fund  for  the  benefit  of  credit- 
ors it  may  be  that  no  relief  can  or  should 
be  awarded  to  complainant. 

If  the  contract  is  rescinded,  then  the 
complainant  becomes  one  of  the  creditors; 
yet  his  rights  by  such  change  of  relation 
may  or  nmy  not  be  secondary  to  those  of  all 
other  creditors.  This,  of  course,  can  be  de- 
termined only  on  final  hearing  on  bill,  an- 
swer, and  proof,  unless  the  facts  are  agreed 
on  or  admitted. 

There  can  be  no  doubt  as  to  the  suffi- 
ciency of  the  averments  to  show  fraud;  the 
biirs  averments  in  this  respect  could  scarce- 
ly be  made  more  specific  or  stronger,  and 
no  laches  is  shown.  If  the  appellant  is  not 
entitled  to  the  relief  prayed,  it  must  be 
made  to  appear  by  answer  and  proof.  So 
far  as  now  appears,  he  is  entitled  to  some 
relief.  The  mere  fact,  if  it  be  a  fact,  that 
the  corporation  has  now  no  funds  which 
would  be  availing  to  repay  all  or  part  of 
the  money  paid  by  complainant  thereto, 
ought  not  to  prevent  his  obtaining  all  re^ 
lief,  or  the  changing  of  his  statue  from  that 
of  a  stockholder  to  that  of  a  creditor.  There 
may  be  creditors  as  against  whom  he  would 
not  be  allowed  to  thus  change  his  status; 
yet  as  against  the  corporation  and  the  pro- 
moters it  does  seem  that  he  should  be  al- 
lowed to  effect  that  change  of  relation. 

Mr.  Freeman,  in  a  valuable  note  to  the 
report  of  the  case  of  Thompson  v.  Reno  6av. 
Bank,  3  Am.  St.  Rep.  797,  has  collected 
and  reviewed  most  of  the  authorities  up  to 
that  time  on  the  subject;  and  the  following 
principles  deduced  therefrom  are  stated  by 
him:  ^'The  rule  that  a  contract  obtained 
bv  fraud  is  voidable  at  the  election  of  the 
defrauded  party  applies  to  the  contract  of 
a  shareholder  in  a  corporation.  Therefore, 
if  one  is  induced  to  subecribe  for  or  purchase 
shares  of  stock  of  a  corporation  through 
the  fraud  of  its  agents,  he  may  have  all  the 
remedies,  affirmative  and  defensive,  against 
the  corporation  which  he  might  have  had 
against  a  principal  in  any  other  similar 
case.  See  Cook,  Stock  &  Stockholders,  §§ 
X35  et  seq.;  Thompson  Liability  of  Stock- 
holders, §§  142  et  seq.;  note  to  Parker  v. 
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Thomas,  81  Am.  Dec.  302.  But  the  contract 
entered  into  through  fraud  is  voidable  mere- 
ly, and  not  absolutely  void.  It  is  valid  and 
binding  until  the  defrauded  paJty  elects  to 
treat  it  as  void.  And  if  he  fails  to  repudi- 
ate it  before  the  rights  of  innooent  third 
parties  have  intervened,  tiieir  equities  tu 
treat  it  as  valid  may  be  superior  to  his 
claim  to  avoid  it.''  3  Am.  St.  Rep.  824. 

"Some  of  the  authorities  seem  to  favor 
the  view  that  in  no  case  can  fraud  in  ob- 
taining the  subscription  be  set  up  by  tho 
subscriber  after  the  insolvency  or  bank- 
ruptcy of  the  corporation.  This  may  be 
true  under  the  English  Companies'  Act  of 
1802,  by  which  it  appears  a  creditor  is  en- 
titled to  hold  every  shareholder  who8e  name 
is  on  the  raster  of  the  company  at  the 
time  proceedings  are  instituted  to  wind  up 
the  company  for  insolvency;  but  in  Amer- 
ica there  seems  to  be  no  reason  for  the 
universality  of  the  rule.  Thus  in  Upton  v. 
Englehart,  3  Dill.  496,  dOa,  Fed.  Cas.  No. 
16,800;  Dillon,  C.  J.  remarks:  'I  am  in- 
clined to  the  opinion  that  if  a  company  h»^ 
fraudulently  misrepresented  or  concealed 
material  facts,  and  thus  drawn  an  innocent 
person  into  the  purchase  of  stock,  he  at 
the  time  being  guilty  of  no  want  of  reason- 
able caution  and  judgment,  and  afterwards 
guilty  of  no  laches  in  disoovering  the  fraud, 
and  he  thereupon  without  dehny  notifies 
the  oompcmy  that  he  repudiates  the  con- 
tract and  offers  to  resciJMl  the  purchase, 
these  facts  concurring,  I  am  inclined  to  the 
<qiinion  that  the  bankruptcy  of  the  com- 
pany subsequently  appearing  will  not  enable 
the  assignee  to  insist  that  the  purchase  of 
stock  is  binding  upon  him.'  "  3  Am.  St^  Rep. 
825. 

The  more  recent  cases  are  collected  in  t 
note  to  a  West  Virginia  case  repovted  in 
L.R.AJ916D,  792. 

We  are  of  the  opinion  that  the  trial 
court  erred  in  sustaining  the  demurrer  to 
the  bill  as  last  amended. 

Reversedy  rendered,  and  nsnanded. 

All  the  Justices  concur. 

A  petition  for  rehearing  having  been  filed, 
tlie  following  Per  Curiam  response  vas 
handed  down  December  20,  1917 : 


Application  for  reliearing  overruled. 

Sayre,      Somerville,      Gardner,     and 
Tlioiiia8>  JJ.,  concur. 


Anderson,   Ch.  J.,   and  McCleUaB>  Ji 

dissent. 
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ASSOCIATED  PIPE  LINE  COMPANY 

V. 

RAILROAD      COMMISSIOX      OF      THE 
STATE   OF   CALIFORNIA   et  al. 


ASSOCIATED  OIL  COMPANY 

V. 

SAME. 

(—  Cal.  — ,   P.U.R.—,  — ,   160   Pac.   62,) 

Carriers  —  ptpc  line  —  regulation  — 
private  carrier. 

1.  Owners  of  a  pipe  line  who  have  never 
exercised  their  right  ci  emineat  domain, 
and  Avho  use  their  line  solely  lor  the  trans- 
portation ol  oil  produ<^  or  purchased  by 
them,  are  not  engaged  in  transporting  the 
oil  to  or  for  the  public  for  hire,  so  as  to 
become  subject  to  regulation  by  the  Public 
Service  Commission;  at  least  they  are  not 
fio  subjeet  if  the  oil  transported  by  them  is 
only  a  small  portion  of  that  produced  in 
the  section  in  which  they  operate. 

For  other  coses,  see  Public  Herviee  Corpora- 
tions, in  Dig.  1-^2  N.  8. 

Saune  -^  sabjectinflr  to  piibUc  mse  *-  ne* 
cessity  of  compei^sation. 

2.  Pipe  lines  belonging  to  private  individ- 
uals wlkQ  use  them  solely  to  transport  oil 
produced  or  purchased  by  them  cannot  be 
subjected  to  public  use  without  compensa- 
tion, although,  by  reason  of  the  fact  that 
there  is  no  pipe  line  reaching  the  field 
served  by  the  lines  in  question,  their  own- 
era  have  an  advantage  over  independent 
producers  in  transporting  their  product. 
For  other  cases,  see  Eminent  Domain,  III.  o, 

i,  in  Dig.  1-52  y.  S. 

Public  service  eorporation  —  effect  of 
legislative  declaration. 

3.  The  legislature  cannot,  by  its  mere 
declaration,  make  something  a  public  utility 
which  is  not  in  fact  such. 

For  other  cases y  see  Public  Service  Corpora- 
tions, in  Dig.  1-^i  N.  8. 

Constitutional     law  —  due     process  — 
subjecting  pipe  line  to  public  use. 

4.  A  pipe  line  eonstmeted  without  the 
exercise  of  the  right  of  emineat  domain, 
and  utilized  by  its  owners  solely  to  trans- 
port oil  produced  or  purchased  by  them, 
cannot,  under  the  provisions  of  the  Federal 
Constitution  as  to  taking  property  for  pub- 
lic use  without  diie  process  of  law,  be  de- 
clared a  public  utility  and  subjected  to  the 
use  of  the  public  unless  compensation  is 
made  to  the  owners  for  it. 

For  other  cases,  see  Constitutional  Law,  II. 
6,  2,  b,  in  Dig.  1-52  N.  8. 

(November  20,  1917.) 


Note. —  For  pipe  line  companies  as  pub 
lie  utilities,  see  annotation  following  this 
case,  post,  855. 
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PET^IONS  for  writs  of  certiorari  to  re- 
view and  annul  an  order  of  the  Rail- 
road Commission  requiring  petitioners  to 
file  schedules  of  rates  and  charges  with  the 
Commission  for  the  transportation  of  oil 
products.    Order  annulled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  CkUmund  Taustky,  Henley  C. 
Booth,  and  Stanley  Hoore,  lor  petition- 
ers: 

The  Associated  Pipe  Line  Company  has 
never  been  a  common  carrier  of  oil. 

Ingate  v.  Christie^  3  Car.  A  K.  61;  Gis- 
boum  V.  Hurst,  1  Salk.  249,  01  Eng.  Re- 
print, aSO;  Nugent  v.  Smith,  L.  R.  1  C.  P. 
I>iv.  19;  Jacks(m  Architectural  Iron  Works 
V.  Hurlbut,  158  N.  Y.  34,  70  Am.  St  Rep. 
432,  52  N.  £.  665;  Allen  v.  Sackrider,  37 
N.  Y.  342;  Moore,  Carr.  p.  20;  United  States 
V.  Sioux  City  Stock  Yards,  162  Fed.  558. 

To  now  turn  the  Associated  Pipe  Line 
Company  into  a  common  carrier  destroys 
the  right  of  exclusive  enjoyment  of  private 
property,  and  amounts  to  a  taking  of  pri- 
vate property  for  public  use  without  com- 
pensation first  being  made. 

Forster  v.  Scott,  136  N.  Y.  577,  18  L.R.A. 
643,  32  K.  E.  976;  Weems  S.  B.  Co.  v.  Peo- 
ple's S.  B.  Co.  214  U.  S.  345,  53  L.  ed.  1024, 
29  Sup.  Ct.  Rep.  661,  16  Ann.  Cas.  1222; 
MonopgaheUi  Nav.  Co.  v.  United  States,  148 
U.  S.  336,  37  L.  ed.  471,  13  Sup.  Ct.  Rep. 
622 ;  Adair  v.  United  States,  208  U.  S.  180, 
52  L.  ed.  445,  28  Sup.  Ct.  Rep.  283,  13 
Ann.  Cas.  764;  Del  Mar  Water,  Light  &  P. 
Co.  V.  Eshleman,  167  Cal.  666,  140  Pac.  591, 
948. 

The  three  Pipe  Line  Statutes  axe  to  be 
read  together,  and  considered  as  comprising 
a  single  act;  for  all  of  them  relate  to  the 
same  subject,  were  enacted  at  the  same  ses- 
sion, and  approved  on  the  same  day. 

Primm  v.  Superior  Ct.  3  Cal.  App.  208,  84 
Pac.  786 ;  United  States  v.  Freeman,  3  How. 
557,  11  L.  ed.  724;  State  v.  Gerhardt,  145 
Ind.  439,  33  L.R.A.  313,  44  K.  £.  469; 
Blackwell  v.  First  Nat  Bank,  10  N.  M. 
555,  63  Pac.  47;  Brown  v.  Barry,  3  Dall. 
365,  1  L.  ed.  638. 

The  order  is  in  excess  of  the  authority 
of  the  Railroad  Commission,  and  will  be 
annulled  by  the  supreme  court  on  writ  of 
review  sued  out  in  pursuance  of  the  Public 
Utilities  Act. 

Title  Guarantee  &  T.  Co.  v.  Railroad  Com- 
mission, 168  Cal.  295,  142  Pac.  878,  Ann. 
Cas.  1916A,  738. 

The  power  of  the  Railroad  Commission  is 
limited  to  powers  of  regulation  over  public 
utilities,  and  the  Commission  is  without 
power  to  determine  the  judicial  question  as 
to  whether  or  not  the  petitioner  is  a  public 
service  corporation  within  the  meaning  and 
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construction    of   subdivision   D   of   chapter 
327. 

People  ex  rel.  New  York,  N.  H.  &  H.  R. 
Co.  ▼.  Willcox,  200  N.  Y.  432,  94  N.  E.  212; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  State,  31 
Okla.  509,  122  Pac.  217;  Del  Mar  Water, 
Light  &  P.  Co.  V.  Eshleman,  167  Cal.  666, 
140  Pac.  591,  948;  Pacific  Teleph.  &  Teleg. 
Co.  V.  Eshleman,  166  Cal.  640,  50  L.R.A. 
(N.S.)  652,  137  Pac.  1119,  Ann.  Cas.  1915C, 
822;  Western  Asso.  v.  Hackett,  8  Cal.  R.  C. 
220,  P.U.R.1915F,  997. 

The  mere  carrying  of  some  purchased  oil 
for  the  Associated  Oil  Company  does  not 
constitute  a  dedication  of  any  portion  of 
these  lines  to  public  use;  but,  if  it  did, 
their  admittedly  private  use  could  not  be 
done  away  with. 

Pipe  Line  Cases  (United  States  v.  Ohio 
Oil  Co.)  234  U.  S.  561,  58  L.  ed.  1471,  34 
Sup.  Ct.  Rep.  956;  Wade  v.  Luteher  &  M. 
Cypress  Lumber  Co.  33  L.R.A.  255,  20  C. 
c!  A.  515,  41  U.  S.  App.  45,  74  Fed.  517; 
Del  Mar  Water,  Light  &  P.  Co.  v.  Eshleman, 
167  Cal.  666,  140  Pac.  591,  948. 

Chapters  285  and  286  of  the  Pipe  Line 
Statutes  are  both  unconstitutional  because 
of  their  exorbitant  tolls  and  enormously 
cumulative  penalties. 

Kansas  Natural  Gas  Co.  v.  Haskell,  172 
Fed.  545:  United  States  v.  Harris,  1  Sumn. 
21,  Fed.  Cas.  No.  15,316;  Connolly  v.  Union 
Sewer  Pipe  Co.  184  U.  S.  540,  46  L.  ed.  679, 
22  Sup.  Ct.  Rep.  431;  Ritchie  v.  People,  155 
111.  98,  29  L.R.A.  79,  46  Am.  St.  Rep.  416, 
40  N.  E.  454;  American  Fertilizing  Co.  v. 
Board  of  Agriculture,  11  L.R.A.  179,  3 
Inters.  Com.  Rep.  532,  43  Fed.  609;  Phila- 
delphia v.  Western  U.  Tcleg.  Co.  2  Inters. 
Com.  Rep.  728,  40  Fed.  615;  Lawton  v. 
Steele,  152  U,  S.  137,  38  L.  ed.  388,  14  Sup. 
St.  Rep.  409 ;  Dobbins  v.  Los  Angeles,  195  U. 
S.  236,  49  L.  ed.  175,  25  Sup.  Ct.  Rep.  18; 
Barclay  v.  Howell,  6  Pet.  498,  8  L.  ed.  477; 
Perley  v.  Chandler,  6  Mass.  454,  4  Am. 
Dec.  159;  Woodring  v.  Forks  Twp.  28  Pa. 
361,  70  Am.  Dec.  134;  Starr  v.  Camden  &  A. 
R.  Co.  24  N.  J.  L.  597 ;  Papworth  v.  Milwau- 
kee, 64  Wis.  389,  25  N.  W.  431;  Shawnee 
County  v.  Beckwith,  10  Kan.  607;  Overman 
v.  May,  35  Iowa,  89;  Woodruff  v.  Neal,  28 
Conn.  167;  Ex  parte  Young,  209  U.  S.  123, 
32  L.  ed.  714,  13  L.R.A. (N.S.)  032,  28  Sup. 
Ct.  Rep.  441,  14  Ann.  Cas.  764;  Cotting  v. 
Kansas  City  Stock  Yards  Co.  (Cotting  v. 
Godard)  183  U.  S.  79,  46  L.  ed.  92,  22  Sup. 
Ct.  Rep.  30;  Portland  R.  Light  &  P.  Co.  v. 
Portland,  201  Fed.  119;  Consolidated  Gas 
Co.  v.  Mayer,  146  Fed.  150;  Central  of 
Georgia  R.  Co.  v.  Railroad  Commissioa,  161 
Fed.  925;  Kern  Trading  &  Oil  Co.  v.  Asso- 
ciated Pipe  Line  Co.  217  Fed.  278. 
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Mr,  Do«gla0  Brooluxmn^  for  respond- 
ents: 

The  orders  of  the  Commission  are  in 
strict  accord  with  the  Constitution  of  Cali- 
fornia. 

Pipe  Line  Cases  (United  States  v.  Ohio 
Oil  Co.)  234  U.  S.  648,  58  L.  ed.  1459,  34 
Sup.  Ct.  Rep.  956. 

A  state  has  the  right  to  declare  a  busi- 
ness theretofore  private  to  be  of  public  in- 
terest and  subject  to  regulation. 

German  Alliance  Ins.  Co.  v.  Lewis,  233 
U.  S.  389,  407,  58  L.  ed.  1011,  1020,  L.R.A. 
191 5C,  1189,  34  Sup.  Ct  Rep.  612;  Munn 
v.  Illinois,  94  U.  S.  113,  24  L.  ed.  77;  Budd 
v.  New  York,  143  U.  S.  517,  36  L.  ed.  247. 
4  Inters.  Coou  I^ep.  45,  12  Sup.  Ct.  Rep. 
468;  Brass  v.  North  Dakota,  163  U.  S.  391, 
38  L.  ed.  757,  4  Inters.  Com.  Bep.  670, 
14  Sup.  Ct.  Rep.  867;  Clark  v.  Nash,  198 
U.  S.  361,  49  L.  ed.  1085,  25  Sup.  C5t.  Rep. 
676,  4  Ann.  Cas.  1171;  Strickley  v.  High- 
land Boy  Gold  :Min.  Co.  200  U.  S.  527,  50 
L.  ed.  581,  26  Sup.  Ct.  Rep.  301,  4  Ann. 
Cas.  1174;  Gifiln  v.  South  West  Pennsyl- 
vania Pipe  Lines,  172  Pa.  680,  33  Atl.  578: 
Boyle  V.  Smithman,  146  Pa.  255,  23  Atl 
397;  Columbia  Conduit  Co.  v.  Com.  90  Pa. 
307,  14  Mor.  Min.  Rap.  197)  Charleston 
Natural  Gas  Co.  r.  Lowe,  52  W.  Va.  664,  44 
S.  E.  410. 

Chapter  327  contemplates  that  the  Com 
mission  shall  determine  what  oil  pipe  line« 
are  subject  to  the  provisions  of  the  statute. 

Great  Western  Power  Co.  v.  Pillsburj-, 
170  Cal.  180,  149  Pac.  36,  9  N.  C.  C.  A. 
466;  Pacific  Teleph.  k  Teleg.  Co.  v.  Eshle- 
man, 166  Cal.  640,  60  L.R.A. (N.S.)  852,  137 
Pac.  1119,  Ann.  Cas.  1915C,  822. 

Shaw,  Jiid^e  pro  tern,  deliTered  the  opin- 
ion of  the  court: 

These  are  proceedings  in  certiorari  where- 
by each  of  the  petitioners  seeks  the  review 
and  annulment  of  aa  order  made  by  the 
Railroad  Commission,  requiring  them  to  file 
with  said  Commission  schedules  of  their 
rates  and  charges  for  the  transportation  of 
crude  oil,  petroleum,  and  the  products  there- 
of, by  means  of  pipe  lines  from  the  San 
Joaquin  valley  oil  fields,  in  the  state  of 
California,  and  their  rules  and  regulations 
in  connection  with  such  transportation. 

The  proceeding  initiated  of  its  own  mo- 
tion by  the  Commission,  under  and  by  virtue 
of  chapter  327  of  the  laws  of  Californis 
found  in  Statutes  of  1913,  p.  657,  is  en- 
titled: '<In  the  Matter  of  the  CompHaaee 
by  Oil  Pipe  Lines  with  Provisions  of  Chap- 
ter 327  of  the  Laws  of  1913,  Declaring  Cer- 
tain Corporations,  Associations,  and  In- 
dividuals to  be  Common  Carriers  and  Pub- 
lic Utilities,  and  Subject  to  the  Provisions 
of  the  Public  Utilities  Act." 
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It«  deelar«d  purpose  wm  an  investigatioii 
to  determine  what  oorporations  and  associa- 
tions were  fiubject  to  tlie  provisions  of  said 
aet  of  the  l^slature.  Pursuant  to  an 
order  therein  made,  petitkmera  and  a  num- 
ber of  other  corporations  engaged  in  the 
transportation  of  crude  oil  and  its  products 
hj  means  of  pipe  lines  appeared  before  the 
Commission  at  a  stated  time  and  place  to 
show  cause  why  each  of  them  should  not  file 
with  the  Commission  the  data  and  informa- 
tion therein  specified,  and  otherwise  comply 
with  the  law. 

At  the  hearing  had  evidence  was  adduced 
touching  the  subject  of  inquiry,  upon  which 
the  Commission  made  its  findings  and  order 
which  it  is  sought  herein  to  have  annulled. 

Section  23,  art.  12,  of  the  Constitution  of 
Calif orQia,  as  amended  in  October,  1911, 
pursuant  to  which  the  act  in  question  was 
adopted,  is  as  follows:  "Every  private  cor- 
poration, and  every  individual  or  associa- 
tion of  indlvlduids,  owning,  operating, 
managing,  or  controlling  any  commercial 
railroad,  intenirban  railroad,  street  rail- 
road, canal,  pipe  line,  plant,  or  equipment, 
or  any  part  of  such  railroad,  canal,  pipe 
line,  plant  or  equipment  within  this  state, 
for  the  transportation  or  conveyance  of  pas- 
hengers,  or  express  matter,  or  freight  of  any 
kind,  including  crude  oil,  or  for  the  trans- 
mission of  telephone  or  telegraph  messages, 
or  for  the  production,  generation,  transmis- 
sion, delivery  or  furnishing  of  heat,  light, 
water  or  power,  or  for  the  famishing  of 
iitorage  or  wharfage  facilities^  either  direct- 
ly or  indirectly,  to  or  for  the  public,  and 
every  common  carrier,  is  hereby  declared  to 
be  a  public  utility,  subjeet  to  such  control 
and  regulation  by  the  Railroad  Commission 
as  may  be  provided  by  the  legislature,  and 
every  class  of  private  eorporatiosa,  individ- 
itals,  or  associatieiBa  of  individuals  hereafter 
declared  by  the  legislature  to  be  public  util- 
ities shall  likewise  be  subject  to  such  control 
and  regulation.  Tlie  Railroad  Commis- 
^ion  shall  have  and  exercise  such  power  and 
jurisdictioQ  to  supervise  and  regulate  pub- 
lic utilities,  in  the  state  of  California,  and 
to  &L  the  rates  to  be  charged  for  com- 
modities furnished,  or  services  rendered  by 
public  utilities  as  shall  be  conferred  upon 
it  by  the  legislature,  and  the  right  of  the 
legislature  to  confer  powers  upon  the  Rail- 
road Commission  respecting  public  utilities 
is  hereby  declared  to  be  plenary  atid  to  be 
unlimited  by  any  provision  of  this  Consti- 
tution." 

By  this  provision  of  the  Constitution  the 
people  of  the  state,  however  novel,  if  not 
startling,  the  proposition  may  be,  have  in 
clear  and  unmistakable  language  declared 
that  ''every  class  of  private  corporations, 
individuals,  or  associationB  of  individuals 
L.R,A.1918C. 


hereafter  declared  by  the  legislature  to  be 
public  utilities,  shall    .     *    .    be  subject  to 

.  .  .  control  and  regulation"  by  the 
Railroad  Commission,  as  provided  by  the 
legislature,  and  this  without  reference  <  to 
the  character  of  the  business,  whether  it  be 
a  bootblack  stand,  grocery  store,  or  agri- 
cultural pursuit  conducted  in  a  purely 
private  capacity;  and,  further,  that  "the 
right  of  the  legislature  to  confer  powers 
upon  the  Railroad  Commission  respecting 
public  utilities  is  hereby  declared  to  be 
plenary  and  to  be  unlimited  by  any  provi- 
sion of  this  Constitution." 

Acting  in  pursuance  of  the  power  so 
conferred,  the  legislature  adopted  the  act 
referred  to  as  chapter  327,  §  3  of  which  pro- 
vides that  **any  pipe  line  constructed,  ac- 
quired, owned,  operated,  maintained, 
managed  or  controlled  by  any  private  corpo- 
ration or  individual  or  associktion  of  in- 
dividuals for  any  of  the  -purposes  or  under 
any  of  the  conditions  specified  in  §  1  or 
§  2  of  this  act,  is  hereby  declared  to  be  a 
public  utility  and  subject  to  the  provisions 
of  the  'Public  Utilities  Act.'  " 

Referring  to  §  1,  divided  into  four  subdi- 
visions, we  find  that  by  subdivisions  desig- 
nated (a),  (b),  and  (c)  the  legislature  de- 
clares to  be  common  carriers  and  subject 
to  the  provisions  of  the  Public  Utilities  Act 
every  private  corporation,  individual,  or 
association  of  individuals  (a)  engaged  in 
transporting  crude  oil,  petroleum  or  the 
products  thereof  through  a  pipe  line,  ''di- 
rectly or  indirectly,  to  or  for  the  public, 
for  hire,  compensation  or  consideration  of 
any  kind,  paid,  given,  extended  or  received, 
directly  or  indirectly,  for  such  transporta- 
tion:" (b)  any  like  person  or  body  ''in 
favor  of  wliom  the  right  of  eminent  domain 
exists,"  engaged  in  such  transportation  to 
or  for  the  public  for  hire,  through  a  pipe 
line  "constructed  or  maintained  upon,  along, 
over  or  under  any  public  highway;"  (c) 
any  corporation,  individual  or  association 
of  individuals  transporting  crude  oil,  pe- 
troleum or  the  products  thereof,  to  or  for 
the  public,  for  hire  "or  otherwise,"  by 
means  of  a  pipe  line  ^'constructed,  operated 
or  maintained  across,  upon,  along,  over  or 
under  the  right  of  way  of  any  railroad  cor- 
poration or  other  common  carrier  required 
by  law  to  transport  crude  oil,  petroleum  or 
products  thereof  as  a  common  carrier." 

Restated,  subdivision  (a)  of  g  1  em- 
braces only  those  engaged  in  the  business 
of  transporting  oil  as  common  carriers. 
Subdivision  (b)  is  the  same  as  subdivision 
(a),  except  that  the  act  in  its  operation  is 
restricted  to  these  in  whom  the  power  of 
eminent  domain  exists  (though  not  exer- 
cised ) ,  and  whose  pipe  lines  are  constructed 
over  public  highways.    Subdivision  (c),  re- 
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taining  the  provision  that  the  traneporta- 
tion  be  for  the  public  for  hire,  adds  after 
the  word  "hire"  the  words  "or  otherwise," 
and  restricts  the  operation  of  the  provisioii 
to  pipe  lines  constructed  along  the  rights 
of  way  of  common  carriers  required  to 
transport  oil.  It  thus  appears  that  subdi- 
visions (a),  (b),  and  (c)  of  §  1  apply  solely 
and  alone  to  those  who,  by  means  of  pipe 
lines,  are  engaged  in  the  transportation  of 
crude  oil  and  its  products  to  or  for  the 
public. 

As  bringing  the  petitioners  within  the 
provisions  of  these  subdivisions,  the  Com- 
mission found  as  a  fact  that  in  the  trans- 
portation of  crude  oil  and  its  products  by 
means  of  pipe  lines  from  the  San  Joaquin 
valley  petitioners  were  conunon  carriers 
thereof,  or,  in  the  language  of  the  statute, 
they  were  engaged  in  transporting  such  arti- 
cles "to  or  for  the  public  for  hire."  In  our 
opinion,  there  is  no  evidence  to  support  this 
finding  as  to  either  of  the  petitioners. 

In  his  work  on  Carriers,  Mr.  Moore,  at 
page  22,  vol.  1,  defines  a  common  carrier 
as  one  who  "holds  himself  out  as  such  to  the 
world ;  that  he  undertakes  generally  and  for 
all  persons  indifferently  to  carry  goods  and 
deliver  them  for  hire;  and  that  his  public 
profession  of  his  employment  be  such  that, 
if  he  refuse,  without  some  just  ground,  to 
carry  goods  for  anyone,  in  the  course  of 
his  employment  and  for  a  reasonable  and 
customary  price,  he  will  be  liable  to  an 
action." 

It  is  one  who  offers  to  carry  goods  for  any 
person  between  certain  termini,  and  who  is 
bound  to  carry  for  all  who  tender  their 
goods  and  the  prioe  of  carriage. 

Whether  the  business  conducted  by  peti- 
tioners was  that  of  a  common  carrier  as 
thus  defined  was  a  question  of  fact,  since  it 
may  not  be  said  that  the  intention  of  the 
legislature  in  enacting  subdivisions  (a), 
<b),  and  (c)  of  §  1  of  the  act  was  to  sub- 
ject to  public  use  pipe  lines  engaged  in 
the  business  of  transporting  oil  other  than 
for  the  public.  Indeed,  such  a  legislation,  if 
attempted,  would  have  been  futile,  since, 
under  the  14th  Amendment  of  the  Federal 
Constitution,  no  state  shall  deprive  any  per- 
son of  property  without  due  process  of  law, 
and  to  take  or  devote  private  property  to 
public  use  without  compensation  is  such 
deprivation.  The  record  discloses  no  ac- 
tion on  the  part  of  either  petitioner  which 
constitutes  an  irrevocable  dedication  of  its 
property  to  a  public  use  such  as  the  exercise 
of  the  sovereign  power  of  the  state  in  emi- 
nent domain.  Wyman,  Pub.  Serv.  Corp. 
§  214;  State,  Trenton  &  N.  B.  Turnp.  Co., 
Prosecutors,  v.  American  &  E.  Commercial 
News  Co.  43  N.  J.  L.  381.  Hence,  in  order 
to  bring  petitioners  within  the  purview  of 
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the  provisions  under  consideration,  it  must 
have  been  made  to  appear  that  they  had 
voluntarily  devoted  their  transportation 
facilities  tei;>the  indiscriminate  use  of  the 
public  for  hint  thus  constituting  them  com- 
mon carriers. 

As  to  the  Aasoeiated  Pipe  Line  Company, 
the  evidence  shows  that  it  was  incorporated 
in  August,  1007,  "for  the  acquisition,  con- 
struction, leasing,  owning,  maintenance,  and 
operation,  but  not  a»  a  common  carrier,  of 
pipe  lines  for  transportation  of  oil  within 
the  state  of  California,  together  with  neces- 
sary pumping  stations  thereunder."  At  the 
time  in  question  the  Southern  Pacific  Com- 
pany was,  through  a  subsidiary  company 
known  as  the  Kern  Oil  and  Trading  Com- 
pany, having  charge  of  its  oil  bureau,  en- 
gaged in  developing  oil  lands  owned  by  it 
in  Kern  county,  the  production  from  which 
was  intended  for  its  own  use,  and,  as  a 
means  of  delivering  the  oil  so  produced  to 
points  along  its  line  of  railroad,  it  joined 
with  the  Associated  pil  Company  in  the 
Qonstruction  of  two  pipe  lines,  the  aggre- 
gate daily  carrying  capacity  of  which,  in 
1913,  was  38,000  barrels.  The  cost  of  con- 
struction represented  by  the  capital  stock  of 
the  Associated  Pipe  Line  Company  was 
equally  divided  between  the  Associated  Oil 
Company  and  the  Kern  Oil  &  Trading  Com- 
pany, and  under  their  agreement,  no  charge 
being  made  for  the  transportation  of  oil 
other  than  the  actual  cost  of  open- 
tion  and  maintenanjce  of  the  pipe  Une,  each 
was  entitled  to  one  half  the  carrying  ca- 
pacity of  said  lines,  one  of  which  was  known 
as  the  Rifle  line,  being  281  miles  in  loigth, 
and  the  other,  known  as  the  Hot  line,  138 
miles  in  length.  At  all  the  times  since 
the  construction  of  these  pipe  linea  the  Kan 
Oil  &.  Tracking  Company  has  devoted  its  one 
half  of  the*,  carrying  capacity  of  said  lines 
solely  and  alone  to  the  transportation  of 
oil  produced  by  it  and  delivered  to  its  pro- 
prietary company,  the  Southern  Pacific  Com- 
pany, for  the  sole  use  of  the  latter.  In  1913 
such  use  amounted  to  19,000  barrels  per  day, 
which  was  one  half  of  the  full  carrying  ca- 
pacity. The  other  interest  in  the  capa<'ity 
of  said  pipe  lines  so  owned  by  the  Associated 
Oil  Company  has  never  at  any  time  since 
the  construction  thereof  been  devoted  to 
the  carrying  of  oil  or  products  other  than 
those  either  produced  by  the  Associated  Oil 
Company  or  purchased  in  the  oil  field  by  it 
in  its  business  of  producing,  buying,  and 
selling  oil,  both  in  crude  and  refined  forms. 
In  I91J  its  daily  production  of  oil  amount- 
ed to  16,500  barrels,  and  at  the  same  time 
it  was  purchasing  about  30,000  barrels  per 
day,  which,  as  found  by  the  Commission, 
amounted  to  about  22  per  cent  of  the  entire 
production  of  tine  state.     It  thus  appears 
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thftt  one  half  of  all  the  oil  transportod 
through  these  pipe  lines  was  produced  by 
the  Kern  Oil  ft  Trading  Company,  so  owned 
by  the  Southern  Pacliio  Company,  for  the 
use  of  the  latter,  and  the  other  half  so 
transported  was  either  prodnced  or  bought 
by  the  Associated  Oil  Company,  by  whom 
it  was  transported  and  delivered  to  iteeif  at 
the  termini  of  said  pipe  lines. 

With  ref erenee  to  the  otlier  petitioner,  As* 
sociated  Oil  Company:  As  stated,  it  had 
a  daily  production  of  16,500  barrels  and  ae- 
({uired  by  purchase  80,000  barrels  per  day, 
making  a  total  of  46,500  barrels;  hence,  its 
one  half  the  capacity  of  Uie  Associated  Pipe 
Line  Company  being  only  10,000  barrels  per 
day,  left  an  amount  for  transportation  by 
other  means  of  $27,600  barrels,  for  the  pnr* 
pose  of  such  transportation,  it,  in  addition 
to  ownership  in  the  associated  Pipe  Iriae 
Company,  owns  a  pipe  line  running  from 
the  oil  fields  to  Gariota,  and  one  from  the 
Coalinga  field  to  Monterey,  the  capacity  of 
each  of  which  is  some  15,000  barrels  per 
day.  At  no  time  since  the  construction 
thereof  has  the  Associated  Oil  Company 
transported  any  oil  through  either  of  these 
pipe  lines,  save  and  except  such  as  it  pro- 
duced, together  with  that  so  purchased  in 
the  field  and  transported  for  delivery  to 
Itself  at  the  termini  of  said  pipe  lines, 
where  it  was  sold  to  consumers  in  its  crude 
or  refined  form,  or  reshipped  to  other  points 
for  sale  to  consumers.  The  only  efficient 
means  of  transporting  oil  from  the  San 
Joaquin  valley  oil  fields,  which  in  July,  1913, 
H8  found  by  the  Commission,  amounted  to 
some  6,500,000  barrels,  was  by  means  of 
pipe  lines  of  the  petitioners  and  those  of  a 
number  of  other  companies  engaged  in  the 
transportaticm  of  oil,  all  of  which  product, 
<-xcept  that  produced  by  the  Kern  Oil  k 
Trading  Company  and  Associated  Oil  Com- 
pany, together  with  the  30,000  barrels  per 
day  purchased  by  said  last-named  company. 
Was  transported  through  and  by  means  of 
such  other  independent  pipe  lines  in  which 
petitioners  had  no  interest. 

We  are  unable  to  perceive  anything  in 
the  facts  established  which  does  not  compel 
the  conclusion  that  petitioners  were  engaged 
in  a  purely  private  business  of  transporting 
oil  through  these  pipe  lines.  Respondent 
lays  great  stress  upon  a  decision  of  the 
United  States  Supreme  Court  entitled  Unit- 
ed States  Pipe  Line  Cases  v.  Ohio  Oil  Co. 
234  U.  S.  548,  58  L.  ed.  1459.  34  Sup.  Ct. 
Rep.  956.  To  our  minds,  there  are  many 
features  of  this  case  which  clearly  distin- 
jruish  it  from  that  at  bar.  In  the  Ohio  Oil 
Co.  Case  it  appears  that  the  Standard  Oil 
Company  had  acquired  control  of  all  pipe 
lines  to  which  the  oil  fields  east  of  Califor- 
nia were  tributary,  thus  giving  it  a 
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monopoly  of  the  means  of  transportation ; 
tliat  a  part  of  the  pipe  lines  constituting 
the  system  were'  in  fact  common  carriers. 
Having  thus  made  itself  master  of  the  fieldi* 
without  the  necessity  of  owning  them  or 
producing  any  oil  itself,  it,  throu^  its  sub- 
ordinates, refused  to  carry  oil  unless  the 
same  was  sold  to  it,  or  to  its  subsidiaries 
and  through  them  to  it,  on  terms  dictated 
by  itself.  It  was  there  held  that  aince,  sub- 
ject to  eruch  condition  of  sale  to  it,  the  com- 
pany carried  everybody's  oil  to  market,  the 
act  of  CongresA  declaring  the  pipe  lines  so 
operated  to  be  common  carriers  was  not  a 
taking  of  the  property  for  the  use  of  the 
public,  since,  upon  the  facts  found,  such 
pipe  lines  had  been  by  the  owners  thereof 
devoted  to  public  use.  In  the  caae  at  bar 
a  large  part  of  the  oil  transported  through 
the  pipe  lines  by  the  Associated  Oil  Com- 
pany is  produced  by  it.  The  amount  of 
30,000  barrels  per  day  purchased  bears  a 
comparatively  small  proportion  to  that  pro- 
duced in  the  oil  fields  tributary  to  its 
linetf.  The  fact  of  such  limited  purchase,  in 
competition  with  a  number  of  other  oil  pipe 
Hne  companies  to  which  said  oil  field  is 
tributary,  cannot,  under  the  qpinioQ  in  the 
Ohio  Oil  Company  Case,  however  interpret- 
ed, be  deemed  to  constitute  it  a  common 
carrier,  or  engaged  in  transporting  oil  for 
the  public.  Indeed,  the  opinion  of  the  Su- 
preme Court  in  the  case  of  United  States  v. 
Uncle  Sam  Oil  Co.,  found  in  the  same  book 
(page  561 ) ,  is  authority  for  holding  the  con- 
trary view.  The  fact  tliat  *'the  business  is 
such  that  the  public  needs  the  use  in  the 
same,  and  that  the  conduct  of  the  same  is  a 
matter  of  consequence,"  as  found  by  the 
Commission,  is  immaterial  to  the  question. 
In  one  of  the  so-called  elevator  cases,  that 
of  Munn  v.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77,  it  is  said:  ''When,  therefore,  one  devotes 
his  property  to  a  use  in  which  the  public 
has  an  interest,  he,  in  effect,  grants  to  the 
public  an  interest  in  that  use,  and  must  anb' 
mit  to  be  controlled  by  the  public  for  the 
common  good,  to  the  extent  of  the  interest 
he  has  thus  created." 

But  so  long  as  he  uses  his  property  for 
private  use,  and  in  the  absence  of  dev^oting 
it  to  public  use,  the  public  has  no  interest 
therein  which  entitles  it  to  a  voice  in  its 
control.  Other  cases  to  the  same  etfect  are: 
Budd  V.  New  York,  143  U.  S.  517,  36  L.  ed. 
247,  4  Inters.  Com.  Rep.  45,  12  Sup.  Ct.  Rep. 
468;  Weems  S.  B.  Co.  v.  Peoples'  S.  B. 
Co.  214  U.  S.  845,  58  L.  ed.  1024,  29  Sup. 
Ot.  Rep.  661,  16  Ann.  Cas.  1222;  Mononga- 
hela  Nav.  Co.  v.  United  States,  148  U.  S. 
336,  37  L.  ed.  471,  13  Sup.  Ct.  Rep.  622; 
and  Del  Mar  Water,  Light  &  P.  Co.  v. 
Eshleman,  167  Cal.  666,  140  Pac.  591,  948. 
Indeed,  our  attention  is  directed  to  no  au- 


854 


CALIFORNIA  SUPRKME  COURT. 


thority  in  this  state  or  elsewhere  holding 
otherwise. 

Subdivision  (d)  of  §  1  embraces  everyone 
^'owning,  using,  operating,  managing  or  con- 
trolling, directly  or  indirectly,  or  partici- 
pating in  the  ownership,  use,  operation, 
management  or  control,  directly  or  indirect- 
ly, under  lease,  contract  of  purchase,  agree- 
ment to  buy  and  sell,  o^  other  contractual 
or  tacit  agreement  or  arrangement  of  any 
kind  or  character  whatsoever,  of  any  pipe 
line,  or  pipe  lines,  or  any  part  of  any 
pipe  line,  or  pipe  lines,  plant  or  equipment, 
or  pipe  line  system,  or  any  part  of  any  pipe 
line  system,  for  the  transportation  of  crude 
oil,  petroleum  or  the  products  thereof,  of 
and  from,  or  of,  or  from  any  oil  field  or 
place  of  production  within  the  state  of  Cali- 
fornia, to  any  distributing,  refining,  or  mar- 
keting center  or  reshipping  point  therefor 
within  said  state,  whereby,  or  under,  or 
through  which,  directly  or  indirectly,  such 
corporation,  or  any  corporation  or  associa- 
tion of  corporations,  or  individual  or  as* 
sociation  of  individuals  secures,  or  is  Hi- 
abled  to  secure,  or  attempts  to  secure,  or 
tends  to  secure,  the  control  of,  or  monopoly 
of  the  purchasing  of,  or  the  control  of,  or 
monopoly  of  the  transportation  of  such 
crude  oil,  petroleum  or  the  products 
thereof." 

As  bringing  petitioners  within  this  provi- 
sion of  the  act,  the  Commi^ision  found  that 
''the  purpose  of  chapter  327  of  the  Laws 
of  1913  is  to  terminate  and  prevent  a 
monopoly  in  the  oil  pipe  line  business/'  and 
found  as  a  fact  that  the  Associated  Oil 
Company  and  Associated  Pipe  Line  Com- 
pany, together  with  three  other  companies 
named  as  engaged  in  like  business,  ''have 
secured  the  control  and  monopoly  of  the 
transportation  of  crude  oil,  petroleum,  and 
the  products  thereof  from  the  San  Joaquin 
valley  oil  fields,"  and  that,  while  §  5  of 
the  act  excepts  from  the  provisions  thereof 
companies,  individuals,  and  associations  the 
nature  and  extent  of  whose  business  is  not 
of  public  interest  or  consequence,  "the  five 
companies  (among  which  were  petitioners) 
serving  the  San  Joaquin  valley  fields  cannot 
be  regarded  as  coming  within  the  exception," 
and  further  found  as  a  fact  that  the  nature 
and  extent  of  the  business  of  said  five  com- 
panies, including  petitioners,  "is  such  that 
the  public  needs  no  use  in  the  same,  and  the 
conduct  of  the  same  is  not  a  matter  of  pub- 
lic oon  sequence." 

The  finding  as  to  the  control  and  monopo- 
ly secured  by  petitioners  ia  attacked  upon 
the  ground  of  insufficiency  of  evidence  to 
support  the  same.  The  evidence  touching 
the  subject  is  most  meager  and  unsatisfac- 
tory. In  effect  it  shows  that  five  companies, 
including  petitioners,  operating  pipe  lines 
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in  transporting  oil,  a  paxt  of  which  was  pro- 
duced by  each  of  them,  were  also  buyera 
of  crude  oil  in  the  fields  from  the  inde- 
pendent producers  thereof,  who,  since  nono 
of  said  companies  transported  oil  other  than 
that  produced  by  themselves  or  such  as  they 
acquired  by  purchase,  had  no  efficient  meaus 
of  shipping  their  oil  to  market,  and  beni^e 
contracted  to  sell  the  same  to  some  one  of 
those  companies  at  prices  agreed  upon ;  that 
there  was  no  agreement,  tacit  or  otherwiise, 
shown  to  exist  between  the  companieij  a^ 
to  the  price  which  they  should  pay  in  cm 
tracting  for  the  purchase  oi  oil ;  that  during 
most  of  the  time  the  production  of  oil  wa-; 
largely  in  excess  of  the  demand  therefor, 
and  little,  if  any,  difference  was  paid  by 
the  companies  in  contracting  for  the  pur- 
chase of  oil ;  hence  convenience  and  economy 
in  delivery  of  the  oil  both  as  to  the  purchaser 
and  buyer  might  well  be  deemed  a  control- 
ling factor  in  making  such  contracts.  While 
the  position  of  petitioners  and  owner. s  of 
the  other  pipe  lines  gave  them,  as  found 
by  the  Commission,  an  advantage  over  the 
Independent  producers  in  transporting  their 
product,  thus  affording  an  opportunity  eoa- 
bling  them  to  enter  into  an  unlawful  com- 
bination in  restraint  of  trade,  our  attention 
is  directed  to  no  evidence  which  in  the 
slightest  degree  tends  to  establish  such  fact. 

However  this  may  be,  and  conceding  the 
evidence  ample  to  support  the  finding,  such 
fact  cannot  warrant  the  taking  of  private 
property  for  public  use  without  compensa- 
tion, for  which  no  provision  is  made  or  con- 
templated. True,  the  exaction  of  tolls  for 
actual  service  will  be  allowed,  but  there  are 
elements  of  damage  due  to  the  subjection  of 
the  property  to  the  public  service  not 
covered  by  charges  for  service  performed  for 
which  no  compensation  is  made.  That  sub- 
jecting petitioners'  property  to  the  use  of 
the  public  as  common  carriers  constitutes 
a  taking  of  the  same,  admits  of  no  con- 
troversy. "Whenever  a  law  derive?  the 
owner  of  the  beneficial  use  and  free  enjoy- 
ment of  his  property,  or  imposes  restraints 
upon  such  use  and  enjoyment  that  materJRl- 
ly  affect  its  value,  without  legal  process  or 
compensation,  it. deprives  him  of  his  prop- 
erty within  the  meaning  of  the  Constitution. 
.  .  .  It  is  not  necessary,  in  order  to 
render  a  statute  obnoxious  to  the  restraint^ 
of  the  Constitution,  that  it  must  in  terms 
or  in  effect  authorize  an  actual  physical 
taking  of  the  property  or  the  thing  itaeU, 
so  long  as  it  affects  its  free  use  and  enjoy- 
ment, or  the  power  of  disposition  at  the  vtiil 
of  the  owner."  Forster  v.  Scott,  136  X.  Y- 
677,  18  L.R.A.  543,  32  N.  E.  976;  Mononga- 
hela  Nav.  Co.  v.  United  States,  148  U.  S, 
312,  37  L.  ed.  463,  1.3  Sup.  Ct.  Rep.  622. 

Under  the  Public  Utilities  Act  the  Rail- 
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road  CammjUsion,^  a&  an  instruixientality  of 
the  sMa,  is  authorised  to  supervise  and 
regulate  every  public  utility  in  the  state, 
with  power  to  fix  tolls  aad  aharges  eouioted 
for  the  service  performed;  but  it  has  not 
power  to  declare  whai  ehall  constitute  a 
public  utility.    But  this^  argues  respondent, 
is  a  function  of  the  legislature.     Not  so. 
The  legislature  possesses  no  such  power.    It 
cannot  by  its  edict  n^ake  that  a  public  util- 
ity which  in  fact  is  aot»  aod  take  private 
property  for  public  use  by  its  fiat  that  the 
property  is  being  devoted,  to  a  public  use. 
If,  under  the  broad  language  used  in  §  23^ 
art.  12,   of  the  Constitution,  that  "every 
class  of  private  corporations,   individuals 
or  associations  of  individuals  hereafter  de- 
clared by  the  legislature  to  be  public  util* 
ities   shall     ...     be    subject    to    .     .     . 
control   and   regulation''    of    the    Railroad 
Commission,  the  legislature  can  by  its  mere 
fiat>  without  notice  or  opportunity  to  be 
heard,  and  in  the  absence  of  any  provision 
for    compensating    the    owner    thereof    for 
damage,  subject  petitioners'  pipe   lines  to 
the  demunds    of    the    public   because  the 
private  use  thereof  tends  to  create  a  mo* 
nopoly    or    enables    the   owner    thereof    to 
secure  a  monopoly,  it  can  with  equal  pro- 
priety declare  a  grocer  or  dry  goods  store 
employing  more  than  a  specified  number  of 
clerks   to  be  a  public  utility,  or,  without 
such  or  any  qualifications,  declare  that  aU 
pipe  lines  used  in  transporting  oil  shall  be 
common  carriers  of  oil.    Indeod,  as  to  corpo- 
rations, this  is  precisely  what  it  has   at- 
tempted to  do  by  §  2  of  the  act,  which  pro- 
vides that  every  corporation  owning  a  pipe 
line  through  and  by  means  of  which  it  trans- 
ports oil  is  declared  to  be  a  common  carrier 
and  subject  to  the  provisions  of  the  Public 


Utilities  Act;  the  only  lineLttation  thereat 
being,  as  provided  in  §  5,  that  it  shall  not 
apply  where  the  natmre  and  extent  of  the 
business  is  such  that  the  public  needs  no 
use  in  the  same.  That  such  provisions  con* 
stitute  a  taking  of  private  property  by 
the  state  for  public  use,  without  due  process 
of  law,  which  is  prohibited  by  the  14th 
Amendment  to  the  Federal  Constitution, 
must  be  conoeded.  Mr.  Lewis,  in  his  work 
on  £minent  Domain,  3d  ed.  §  II,  says:  "A 
law  which  authorises  the  taking  of  private 
property  without  compensation  .  .  . 
cannot  be  considered  as  due  process  of  law 
in  a  free  government"  Chicago,  B,  &  Q. 
R.  Co.  V.  Chicago,  166  U.  8.  22«,  41  L.  ed. 
979,  17  Sup.  Ct.  Rep.  581. 

1.  The  evidence  is  insufficient  to  justify 
the  finding  that  petitioners,  in  operating 
their  pipe  lines  in  transporting  oil,  came 
within  the  provisions  of  subdivisions  (a), 
(b),  and  (c)  ol  §  1  of  the  act. 

2.  Subdivision  (d)  of  §  1  and  §  2  of  the 
act  are,  except,  perhaps,  as  to  corporations 

I  acquii'ing  such  pipe  lines  after  the  passage 
thereof,  unconstitutional  aod  in  Tiolation 
of  the  14th  Amendmemt  to  the  Federal  Con- 
stitution, in  that  they  contemplate  the 
taking  of  private  property  in  the  absence 
of   any-  provision   made-  for   compensating 

i  the  owners,  and  without  due  process  of  law. 
Our  conclusion  readers  it  unnecessary  to 
consider  other  grounds  upon  which  petition* 
ers  attack  the  action  of  the  Railroad  Com- 
mission. 

The  orders,  in  so  far  as  they  affect  peti- 
tioners, are  annulled. 

We  concur:  Slosa,  J.;  Melrln,  J.; 
Hensbaw,  J.;  Sbaw,  J. 


Annotation — ^Pipe  line  companies  as  public  utilities. 


A  search  has  disclosed  but  two  cases 
on  this  question  in  addition  to  Asso- 
ciated Pipe  Linte  Co.  v.  Railroad  Com- 
mission, ante,  849. 

Whether  or  not  a  pipe  line  is  a  public 
utility  or  common  carrier  subject  to 
regulation  by  the  Public  Service  Com- 
mission or  the  Interstate  Commerce 
Commission  seems  to  depend  upon  the 
method  of  operation;  that  is,  whether 
it  is  operated  for  the  benefit  of  the  pub- 
h'c,  for  hire,  or  whether  it  is  operated 
for  purely  private  purposes. 

Thus,  in  Pipe  Line  Cases  (United 
States  V.  Ohio  Oil  Co.)  (1914)  234  U.  S. 
548,  58  L.  ed.  1459,  34  Sixp.  Ct.  Rep. 
956,  it  was  held  that  oil  companies  con- 
trolling interstate  pipe  lines  in  which  is 
carried  all  oil  offered  between  the  oil 
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fields  east  of  California  and  the  Atlantic 
seaboard  upon  condition  that  the  offerer 
shall  first  sell  the  oil  to  them  on  prac- 
tically their  own  terms  are  carriers, 
subject  to  the  jurisdiction  of  the  Inter- 
state Commerce  Commission,  within  the 
meaning  of  the  statute  (Act.  of  June 
29,  1906,  34  Stat,  at  L.  584,  chap.  3591, 
Comp.  Stat.  1916,  §  8563)  extending 
the  operation  of  the  Interstate  Com-* 
merce  Act  to  persons  or  corporations  en- 
gaged in  the  transportation  of  oil  by 
means  of  pipe  liaes,  'Vho  shall  be  con- 
sidered and  held  to  be  eommon  carriers 
within  the  meaning  and  purpose  of  this 
act."  The  court  said:  '*The  provisions 
of  the  act  are  to  apply  to  any  person 
engaged  in  the  transportation  of  oil  by 
means  of  pipe  lines.     The  words  'who 
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the  will  is  precisely  like  that  in  the  instant 
case.  But,  as  we  have  said  before,  deci- 
sions construing  other  wills  are  not  always 
helpful,  because  the  language  used  is  not 
the  same. 

Plaintiffs'  contention  is  that  by  the  use  of 
the  words  ''£ee  simple"  the  will  gave  an  ab- 
solute title,  and  that  the  subsequent  pro* 
vision  is  repugnant.  Appellees  say  that 
the  use  of  the  words  "fee  simpJe"  was  ill 
advised,  but  coatend  that  this  cannot  have 
the  effect  of  extending  the  term  providing 
for  a  life  estate.  Gases  are  cited  by  the 
parties  as  to  general  rules  of  construction, 
about  which  there  seems  to  be  no  dispute. 
Cases  are  cited  to  the  effect  that,  if  there 
is  irreconcilable  repugnancy  between  two 
eiauses,  the  last  expression  controls,  and 
that  mere  ambiguity  will  not  convert  into  a 
fecHBimple  estate  what  would  otherwise  foe 
plainly  a  life  estate,  and  that  the  failure 
of  the  will  to  devise  the  remainder  cannot 
control  the  provision  of  the  will  giving  only 
a  life  estate;  also,  that  the  fact  that  the 
widow  may  never  marry  will  not  enlarge 
the  estate  to  a  fee;  and  it  is  conceded  by 
both  that  the  intent  of  the  testator  con- 
trols, and  that  all  parts  of  the  will  must  be 
given  force  if  possible. 

Referring  first  to  plaintiffs'  contention. 
They  say  that  the  words  following  the 
words  "fee  simple"  in  paragraph  2  are 
merely  precatory  and  an  expression  of  desire 
on  tl]«  part  of  the  testator, — that  he  does 
not  desire  his  wife's  remarriage, — and  that 
said  last  clause  is  repugnant.  They  cite 
to  sustain  their  contention,  among  other 
cases.  Re  Burbank,  69  Iowa,  381,  28  N.  W. 
648;  Rona  v.  Meier.  47  Iowa,  609,  29  Am. 
Rep.  493;  Alden  v.  Johnson,  63  Iowa,  125, 
18  N.  W.  696;  Killmer  v.  Wuchner,  74  Iowa, 
369,  37  N.  W.  778;  Pellizzarro  v.  Reppert, 
83  Iowa,  498,  60  N.  W.  19;  Halliday  v. 
Stickler,  78  Iowa,  388,  43  N.  W.  228;  Law 
V.  Douglass,  107  Iowa,  608,  78  N.  W.  212; 
Re  Barrett,  111  Iowa,  670,  82  N.  W.  998; 
Williams  v.  Allison,  33  iQwa,  278;  Podaril 
V.  Clark,  118  Iowa,  264,  91  N.  W.  1091; 
Channell  v.  Aldinger,  121  Iowa,  297,  96  N. 
VV.  781;  Meyer  v.  Weiler,  121  Iowa,  51,  95 
N.  W.  254;  Reichauer  v.  Bom,  151  Iowa, 
466,  131  N.  W.  706.  They  also  refer  to 
Simpkins  v.  Bales,  123  loWa,  62,  98  N.  W. 
580,  and  say  of  it  that  there,  by  the  express 
terms  of  the  will,  the  widow  took  a  life 
estate  in  the  property  of  her  deceased  hus- 
band, with  power  of  disposal  during  her 
life  or  widowhood,  and  that,  having  con- 
veyed by  deed  within  that  period,  title 
passed  to  the  grantee  named  in  the  deed. 
And  appellants  say  that  that  case  differs 
from  the  one  now  before  us  in  this  respect: 
That  Simpkins  provided  in  his  will  that 
the  remainder  of  his  property  left  at  the 
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time  of  his  wife's  death,  or  the  tenninttion 
of  her  widowhood,  should  descend  to  his 
children  and  heirs  at  law,  which  is  not  true 
in  the  instant  case.  This  may  have  some 
bearing,  but  we  think  it  is  not  cotttroUiag 
for  the  reason  that,  in  ^e  instant  case,  if 
the  widow  takes  but  a  life  estate,  the  heirs 
would  take  the  remainder  upon  her  death 
or  remarriage. 

We  shall  not  attempt  to  again  review  the 
cases  cited  and  relied  upon  by  appellants. 
They  are  cases  where  there  was  an  absolute 
grant  and  an  attempt  thereafter  to  place 
limitations  thereon  and  which  were  repug- 
nant thereto,  or  where  there  was  power  of 
disposition,  and  the  like. 

For  appellees  it  is  said  that  it  has  been 
held  in  another  jurisdiction  that  a  devise 
to  one  '^hile  she  remains  the  widow  of 
John  McGkiire,  deceased,  in  fee  simple," 
gave  only  a  life  estate,  citing  McGuire's 
Appeal,  8  Sadler  (Pa.)  177,  11  Atl. 
72.  An  examination  of  that  case  shows 
that  it  was  an  action  to  compel  specific 
performance  of  a  contract  to  convey  certain 
land  in  fee  simple,  and  the  purchaser  re- 
fused to  take  the  deed,  contending  that 
plaintiff  was  not  the  owner  in  fee.  The  trial 
court  held  that  the  widow  took  but  a  life 
estate,  and  the  supreme  court  of  Pennsyl- 
vania said  that  it  was  inclined  to  think 
that,  under  the  wi)l,  she  took  but  a  life 
estate;  but  the  court  said  further  tiiat  her 
estate  was  no  more  than  a  conditional  fee, 
hence  liable  to  expire  on  breach  of  the  con- 
dition, and  that  such  was  not  the  kind  of 
a  fee  that  was  contracted  for,  and  that  the 
court  rightly  refused  to  compel  the  pay- 
ment of  tiie  purchase  money.  Appellees 
cite  also  Price  v.  Elwell,  169  Iowa,  206,  151 
N.  W.  79,  and  Smith  v.  Runnels,  97  Iowa, 
55,  65  N.  W.  1002,  and  say  of  them  that 
the  language  used  in  the  wills  there  con- 
strued was  as  comprehensive  as  the  term 
**fee  simple,"  and  the  court  held  the  devise 
to  be  only  a  life  estate.  But  we  think  the 
language  of  the  wills  in  the  cases  cited  is 
not  as  broad  as  in  the  instant  case.  In  the 
Smith  Case,  the  will  gave  plaintiff  all  the 
estate  of  the  testator  for  her  sole  use  and 
benefit  "during  her  natural  life,"  afterwards 
to  be  divided.  In  the  Price  Case,  the  will 
provided,  substantially,  that  the  wife  of  tes- 
tator was  to  have  and  to  hold  in  her  ex- 
clusive right  so  long  as  she  remained  un- 
married, and  in  case  of  her  marriage  she 
was  to  have  one  third,  and  the  remainder 
to  be  divided  equally  among  his  children, 
and  on  her  death  before  a  division  the  estate 
should  be  divided  equally  among  the  chil- 
dren ;  is  was  held  that  this  gave  the  wife  a 
life  estate  only.  But  we  think  the  language 
there  used  was  not  as  broad  as  in  the 
instant  case.    That  case  reviews  many  of  the 
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cftses  relied  upon  by  appellees  whieh  will  be 
referred  to  in  a  moment. 

It  is  quite  generally  held  that  a  deviee 

to  the  widow  so  long  a6  she  remains  the 

widow  devises  but  a  life  estate.     Appellees 

cite,  to  sustain  this  proposition^  Brunk  v. 

Brunk,    167    Iowa,    61,    137    N.    W.    1066; 

Ircher  v.  Barnes,  149  Iowa,  658,  128  N.  W. 

969;   Mohn  t.   Mohn,   148   Iowa,  288,   126 

N.  W.  1127;   Koonz  v,  Hempy,   142  Iowa, 

337,  120  N.  W.  976;    Shaw  v.   Shaw,   115 

Iowa,  193,  88  N.  W.  327.     But  in  none  of 

these  cases  was  the  language  as  broad  as 

in   the   instant   case.      Doubtless   the   last 

clause,  standing   alone,  would   give  a   life 

estate  only,   but  it  must  be  construed   in 

connection   with  the  words  preceding  "fee 

simple."    Of  course,  if  the  last  clause  gives 

a  life  estate  only,  and  the  preceding  words 

a  fee  simple,  that  would  devise  a  fee-simple 

life  estate,  which  is  impossible. 

Under  the  will  being  now  reviewed,  giv- 
ing effect  to  all  the  language  used,  we  think 
it  is  not  subject  to  serious  doubt  that  testa- 
tor wished  his  wife  to  remain  unmarried, 
and  that  he  gave  her  a  fee  title  if  she  did 
not  remarry,  and  that  the  devise  was 
subject  to  be  defeated  in  case  she  did. 

Definitions  for  a  qualified  or  defeasible 
fee  are  found  at  16  Cyc.  602,  and  notes.  It 
is  there  said,  in  substance,  that  it  is  a  fee 
which  has  a  qualification  subjoined  thereto, 
and  which  must  be  determined  whenever  the 
iiualification  annexed  to  it  is  at  an  end.  The 
fr.tate  is  a  fee,  because  by  a  possibility  it 
may  endure  forever  in  a  man  and  his  heirs; 
yet,  as  that  duration  depends  upon  the  con- 
currence of  collateral  circumstances,  which 
qualify  and  debase  the  purity  of  the  dona- 
tion, it  is  therefore  a  qualified  or  base  fee. 
During  its  continuance  such  a  fee  has  all  the 
incidents  of  a  fee  simple.  The  owner  of 
such  a  fee  cannot  alone  convey  a  perfect 
title  td  the  property,  and  if  he  conveys  in 
fee  the  determinable  quality  of  the  estate 
follows  the  transfer. 

It  is  said  in  Hall  v.  Turner,  110  N.  C. 
292,  14  S.  £.  791,  that  the  terms  "determi- 
nable fee,"  "base  fee,"  and  "qualified  fee" 
are  now  used  indiscriminately,  although 
some  authorities  have  made  distinctions  in 
their   application. 

Appellant  cites  Busby  v.  Busby,  137  Iowa, 
57,  114  K.  W.  669,  in  addition  to  the  cases 
before  referred  to.  We  refer  to  this  case 
at  this  point  because  it  n^ay  be  thought  to 
be  in  some  respects  similar  to  the  case  being 
now  reviewed,  and  it  was  there  held  that 
the  widow  took  a  fee  title.  In  the  first 
paragraph  of  the  Busby  will,  the  homestead 
is  devised  by  the  testator  to  his  wife,  and 
in  that  paragraph  there  are  no  words  of 
limitation.  The  determination  of  that  case 
w»6  not  placed  upon  the  ground,  as  we 
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I  understand  it,  that  the  first  paragraph  de- 
vised an  absolute  fee  and  that  subsequent 
provisions  of  the  will  were  repugnant  and 
for  that  reason  inoperative.  There  were 
numerous  other  provisions  of  the  will,  and, 
taking  it  all  together,  for  the  reasons  given 
in  the  opinion  and  referred  to  again  in  the 
case  of  Price  v.  Ewell,  supra,  the  widow 
took  a  fee  title.  But  the  question  as  to 
whether  she  took  an  absolute  or  fee-simple 
title,  or  a  qualified  title,  was  not  discussed 
or  determined.  It  is  said  by  Mr.'  Justice 
Bishop,  who  wrote  the  opinion,  at  page  61 
of  137  Iowa:  "Now  it  is  well  settled  in 
the  authorities  that  a  devise  by  a  testator 
to  his  widow,  conditioned  only  against  re- 
marriage, carries  title — ^in  fee  if  real  estate, 
and  absolute  if  personal  property — ^which 
is  descendible  to  her  heirs  on  her  death; 
the  condition  having  been  faithfully  ob- 
served." 

It  may  be  thought  that  this  statement  is 
not  strictly  accurate,  in  view  of  our  other 
holdings,  in  the  cases  before  cited,  that  it 
is  generally  held  that  such  a  devise  is  only 
a  life  estate.  We  think  it  is  true,  where, 
as  in  the  instant  case,  the  will  devises  a 
fee- simple  title  to  the  widow  provided  she 
remains  unmarried,  it  does  devise  a  lee. 
And  such  we  think  was  the  meaning  by  Mr. 
Justice  Bishop  in  his  statement  just  quoted, 
for  he  cites,  to  sustain  his  proposition, 
Becker  v.  Becker,  206  III.  63,  69  N.  E.  49; 
Redding  v.  Rice,  171  Pa.  301,  83  Atl.  330; 
Squier  v.  Harvey,  16  R.  I.  226,  14  Atl.  862; 
1  Underbill,  Wills,  §§  606,  607.  An  exam- 
ination of  these  cases  shows  that  in  every- 
one of  them,  while  it  was  held  that  a  fee 
was  created,  it  was  a  qualified  or  defeasible 
fee,  and  not  a  fee-simple  title.  Thus,  in 
the  Becker  Case  the  provisions  of  the  will 
were,  substantially,  that  testator  demised 
all  of  his  realty  to  his  wife,  and,  with  the 
exception  of  certain  specific  bequests,  be- 
queathed to  her  all  his  personalty,  declaring 
that  she  was  to  have  full  charge  of  the  es- 
tate, without  any  restriction  of  any  nature, 
and  further  provides  that  she  was  never  to 
marry  again,  and  that  if  she  did  his  estate 
was  to  be  divided  equally  between  her  and 
his  brothers,  did  not  reduce  the  fee  thereto- 
fore  given  to  a  life  estate.  The  court  said: 
"The  estate  taken  by  the  appellee  widow  is 
a  fee,  because,  in  the  absence  of  re 
marriage,  it  will  endure  forever  in  her  and 
her  heirs.  The  restriction  against  her  re- 
marriage qualifies  her  estate,  and  it  is  there- 
fore a  qualified  or  base  fee.  Until  deter- 
mined by  her  remarriage,  she  has  the  same 
rights  and  privileges  over  the  estate  as  if 
it  were  a  fee  simple  absolute,  save  that  the 
determinable  quality  of  the  estate  will 
follow  any  conveyance  thereof  by  her. 
[Citing  cases.]     It  did  not  appear  from  the 
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bill  that  the  appellant  had  any  present 
interest  in  the  real  estate.  The  contingency 
upon  which  he  may  succeed  to  an  interest  in 
the  real  estate  has  not  happened  and  may 
never  happen." 

In  the  Redding  Case  testator  gave  his 
property  to  his  widow  "for  her  own  proper 
use  and  behoof,  as  long  as  she  shall  remain 
my  widow,  and  if  she  should  get  married 
then  she  shall  be  only  entitled  to  the  one 
third  in  said  property,  the  balance,  being 
two  thirds  to  my  youngest  daughter,  K.,  and 
if  the  said  K.  should  die,  then  I  will  and 
bequeath  the  two  thirds  to  my  son,  W.,  and 
if  both  should  die  then  the  residue  remain- 
ing shall  be  equally  divided  among  my  re- 
maining children."  Held,  that  the  whole 
estate  was  given  to  the  widow  in  fee,  aub- 
ject  to  the  condition  that  slie  should  not 
marry  again,  and  defeasible  as  to  two 
thirds  upon  the  breach  of  that  condition. 

In  the  Squier  Case  testator  gave  to  his 
wife  ail  his  estate,  real  and  personal,  with 
certain  exceptions,  forever,  as  long  as  she 
should  remain  his  widow,  but  in  case  she 
should  marry  again  he  gave  all  his  real 
estate  to  J.  Held,  that  the  widow  took  the 
entire  estate,  after  the  payment  of  debts 
and  legacies,  subject  to  defeasance  by  her 
marriage. 

In  Underhill  on  Wills,  cited  by  Judge 
Bishop  (§  500),  it  is  said,  among  other 
things:  ''The  limitation  by  the  testator  of 
an  estate  in  lands  to  his  widow  during 
widowhood,  or,  in  express  terms,  'while  she 
remains  a  widow,'  *as  long  as  she  remains 
unmarried,'  'until  her  marriage,'  or  iu  any 
similar  language,  is  unquestionably  valid. 
Such  a  limitation  is  not  regarded  as  in  re- 
straint of  marriage.  The  testator  has  an  in- 
terest in  providing  that  his  widow  shall  not 
remarry.  Nor  is  it  at  all  inconsistent  with 
public  policy  to  restrain  second  marriages 
under  all  circumstances,  however  much  it 
may  be  advisable  to  promote  marriage  in 
general.  In  many  cases  the  testator  leaves 
young  children  who  must  be  cared  for  by 
someone ;  and  what  person  can  be  more  com- 
petent to  attend  to  their  moral  culture, 
rearing,  and  education  than  their  mother? 
.  .  .  Uence,  whether  we  regard  the  es- 
tate during  widowhood  as  an  estate  upoii 
limitation,  or  as  an  estate  upon  condition 
subsequent  restraining  remarriage,  it  is  un- 
questionably valid  in  either  case.  Nor  is  it 
material  that  there  is  no  gift  over  upon 
the  remarriage  of  the  widow." 

And  it  is  said  in  §  507  of  the  same  work: 
'*If  the  testator  gives  his  widow  an  estate 
during  widowhood,  or  if  he  gives  her  in 
express  terms  an  estate  during  her  life, 
which  is  to  cease  on  her  remarriage,  and  she 
takes  under  his  will,  she  has  no  cause  to 
complain  that  on  her  remarriage  she  loses 
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thf '  etsMib  which  wa»  given  her  condition- 
ally. On  her  remarriage  the  eatate  absolute- 
ly ceases  and  goes  to  the  devisee  over  or  to 
the  heirs  or  next  of  kin  of  the  testator. 
.  .  .  No  rule  of  law  prev^ats  the  testa- 
tor from  giving  her  a  fee  simple  in  lieu  of 
dower  which  shall  be  defeasible  and  shall  ^o 
to  others  on  her  remarriage.  ...  if 
she  conveys  the  fee,  her  grantee  takes  it 
also  subject  to  beiug  defeated  by  her  re- 
marriage; but,  if  she  dies  without  having 
remarried,  the  fee  descends  to  her  heirs  aad 
the  devise  over  is  defeated." 

In  Cummings  v.  Lohr,  246  111.  577,  92 
N.  E.  970,  the  will  devised  and  bequeathed 
to  testator's  wife  all  the  realty  ajid  person- 
alty of  which  he  might  die  seised,  "provided 
she  remains  my  widow,  but  should  she 
marry,  tiien  all  the  property  shall  go  to 
my  children  that  are  alive,"  except  a  life 
estate  in  one  third  of  the  land.  It  was  held 
that  the  widow  took  a  conditional  or  base 
fee,  subject  to  be  termisfited  by  her  mar- 
riage. That  case  was  made  to  turn,  in  part 
at  least,  upon  a  statute  of  Illinois,  whidi 
provides  that  "every  estate  ia  lands  which 
shall  be  granted,  conveyed  or  devised,  al- 
tiiough  other  words  heretofore  necessary 
to  transfer  an  estate  of  inheritance  be  not 
added,  shall  be  deemed  in  a-fee-simple  estate 
of  Inheritance,  if  a  less  estate  be  not  limited 
by  express  words,  or  do  not  appear  to  have 
been  granted,  conveyed  or  devised  by  con- 
struction or  operation  of  law." 

W^e  have  a  statute  somewhat  similar  as  to 
conveyances.    Code,  §  2914. 

In  the  Cummiugii  Case  the  court  said: 
"The  words  of  the  devise  are  sufficient  to 
pass  the  fee  to  the  wido\v,  and  the  proviso 
merely  annexes  a  condition  which  converts 
the  fee  simple  into  a  conditional  or  base  fee, 
subject  to  be  terminated  by  her  marriage. 
.  .  .  The  will  gave  to  the  widow  a  quali- 
fied fee  in  all  the  laud  of  which  the  testator 
died  seised,  subject  to  be  terminated  by  her 
marriage.  The  plaintiff  in  error  has  no 
present  estate  in  any  of  the  land,  but  only 
an  expectancy.  No  estate  will  vest  in  her 
except  in  the  event  of  the  marriage  oi 
Louisa  Lohr.  .  .  .  There  can  be  no  parti- 
tion of  an  expectancy,  and  the  appeal  should 
therefore  have  been  dismissed." 

In  McFarland  v,  McFarland,  177  111.  208, 
52  N.  £.  281,  it  was  held  that  a  will  devising 
testator  *8  estate,  without  words  of  limita- 
tion, and  subject  to  a  personal  charge,  to 
be  held  and  enjoyed  by  the  devisees  indei- 
initely,  unless  they  desired  to  terminate 
their  interest,  which  they  could  do  by  a 
written  instrument  signed  by  at  least  two 
of  them«  passes  an  estate  in  fee  and  deter- 
minable only  in  the  manner  prescribed. 

We  are  of  opinion  that  under  these  au- 
thorities   and    the    Becker,    Redding,    and 
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Squier  Cases,  supra^  tbe  widOw>  under  the 
will  in  question,  took  a  fee,  but  that  it  is  a 
defeasible  fee.  Without  taking  the  time  or 
space  to  review  further  oases  so  holding,  the 
following  cases  may  be  eited:  Fidelity 
Trust  Co.  V.  Bobloski,  28  L.R.A.(N.S.)  1093, 
and  note  (228  Pa.  52,  76  AtL  720),  40  Cyc. 
i593, — where  it  is  said  a  devise  to  a  woman 
which  is  absolute,  except  for  a  provision 
against  marriage,  creates  a  qualified  or  de- 
feasible fee,  subject  to  be  devested  only  by 
her  marriage,  citing  a  large  number  of 
cases.  See  also  Re  Biles,  88  Misc.  452,  161  \ 
X.  Y.  Supp.  1097. 

In  the  ease  of  Cumminge  v.  Lohr,  supra, 
the  court  distinguished  between  the  words 
"provided"  and  "while,''  saying  that  "while" 
is  merely  an  adverb  expressing  duration,  and 
that  '^provided''  is  an  apt  word  to  express 
a  condition.  The  will  in  the  instant  case 
uses  the  words,  **  *so  long'  as  she  will  be  my 
widow  and  not  marie  again."  But  in  the 
McFarland  Case,  supra,  devisees  were  to 
hold  the  property  **8o  long  as  they  shall 
carry  on  and  conduct  the  business  for  which 
the  real  estate  above  mentioned  is  pecu- 
liarly and  particularly  adapted,  viz.,  the 
care  and  treatment  of  the  insane.''  And, 
as  bi'fore  stated,  it  was  there  held  that  the 
efetate  taken  was  a  defeasible  fee.  The 
words  are  the  same  as  in  the  instant  case. 
Sec  ali^o,  on  this  point,  1  Uuderhill  on 
Willsi,   §  506,  from  which  we  have  before 


quoted,  where  the  words  "while,"  "as  long," 
"until,"  etc.,  are  used. 

We  are  of  opinion  that  the  trial  court 
correctly  construed  the  will  as  giving  to 
the  widow  a  defeasible  fee,  and  that  such 
holding  ought  to  be  and  it  is  affirmed.  But, 
though  the  point  is  not  made,  under  the 
circumstances,  we  think  the  judgment 
should  be  without  prejudice  to  the  right  of 
defendanta  to  reliligate  their  claim  to  their 
share  in  the  remainder  in  case  the  widow 
should  remarry.  The  judgment  should  like- 
wise  be  without  prejudice  to  plaintiffs  to 
relitigate  their  claim  to  the  property  as 
grantees  of  the  widow  should  she  die  with- 
out remarrying,  should  their  title  be  ques- 
tioned. It  may  not  be  necessary  for  us  to 
preserve  such  rights^  because  only  questions 
presented  are  adjudicated,  and  we  do  not  in 
this  case  determine  the  rights  of  plaintiffs 
under  their  deeds  in  case  the  widow  dies 
without  a  remarriage,  or  the  rights  of 
defendants  should  she  remarry.  Under  the 
authorities,  some  of  whii^  have  been  quoted, 
the  parties  have  no  present  interest  in  the 
real  estate.  Whether  they  ever  will  depends 
on  the  question  as  to  whether  the  wida\v 
does  or  does  not  remarry. 

Atrumed. 

Gayuor,  Ch.  J.,  and  £van8  and  Weaver, 

J  J.,  concur. 

Petition  for  rehearing  denied. 


Aimototioii— Effect  of  tettameiitary  provinon  restricting  widow  to  enjoy- 
ment during  Mridowhood,  upon  quantum  of  estate  taken  hy  her* 


The  question  above  stated  forms  the 
subject  of  a  note  in  28  L;R.A.(N.S.) 
1093,  to  which  the  present  annotation  is 
supplementary. 

As  stated  in  the  earlier  note,  the  fun^ 
damental  inquiry  upon  the  result  of 
which  the  quantum  of  estate  taken  un- 
der any  particular  devise  or  bequest 
must  depend,  is  whether  the  event  of 
not  marrying  is  interwoven  into  the  gift 
itself  60  as  to  create  an  estate  during 
widow^hood  only,  or  whether  it  is  a  con- 
<Ution  annexed  to  the  gift  upon  the 
breach  of  which  the  estate  given  is  to  be 
devested  and  determined.  In  as  mnoh  as 
the  intent  of  the  testator,  gathered  from 
his  general  scheme  of  disposition  as 
well  as  from  accompanying  eirenmstan-* 
ces,  rather  than  the  language  employed 
by  him,  controls,  no  general  rule  can 
be  laid  down  by  whieh  the  quantum  of 
the  estate  devised  in  any  given  case 
may  be  ascertained. 

Like  the  earlier  note,  the  present 
note  does  not  inelude  cases  in  which  a 
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limitation  over  in  event  of  subsequent 
marriage  has  been  held  void  as  repug- 
nant to  the  estate  primarily  devised ; 
nor  does  it  inelude  cases  in  which,  al- 
though the  testamentary  provision  un- 
der construction  restricts  the  widow  to 
enjoyment  during  widowl^wd,  the  ex- 
tent of  her  estate  is  determined  by  the 
power  of  disposition  annexed  to  the 
gift. 

Qualified  or  determiaable  fee. 

In  Cummings  v.  Lohr  (1910)  246  111. 
577,  92  N.  E.  970,  it  was  held  that 
under  a  will  devising  the  testator's  real 
estate  to  his  wife  'provided  she  remains 
my  widow,  but  should  she  marry,  then 
all  the  property  shall  go  to  my  children 
that  are  alive,  except  one  third  of  the 
land  whieh  she  is  to  have  during  her 
lifetime,"  the  widow  took  a  conditional 
or  base  fee  subject  to  be  terminated  by 
her  marriage. 

In  Lehfart  v.  Scharre  (1911)  143  Ky 
.849,  137  S.  W.  776,  testator  gave  his 
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residuary  estate  to  his  wife,  ^Vith  full 
power  to  sell  and  convey  the  same  or 
any  part  thereof  .  .  .  and  she  may 
dispose  of  my  property  by  will.  If  my 
wite  should  marry  again  then  in  that 
event  her  right  to  sell  and  eonvey  my 
real  or  personal  estate  or  dispose  of  the 
same  by  will  shall  cease  and  she  shall 
only  have  a  life  estate/'  and  further 
appointed  her  as  executrix  with  full 
power  to  sell  and  eonvey  any  and  all 
of  the  property  for  reinvestment  or 
otherwise.  It  was  held  that,  reading  the 
above  provisions  together  and  gathering 
from  them  the  intention  of  the  testator, 
his  purpose  was  to  invest  her  with  the 
fee  in  the  event  she  did  not  marry. 

In  Hinkle  v.  Hinkle  (1916)  168  Ky. 
286,  181  S.  W.  1116,  where  testator  gave 
all  his  residuary  estate,  both  real  and 
personal,  to  his  wife,  ^'to  be  hers  to 
hold,  use  and  control  and  to  be  respon- 
sible to  no  one  for  her  management  as 
long  as  she  shall  remain  my  widow. 
Should  she  desire  to  marry  again,  be- 
fore suoh  marriage  I  want  my  estate 
as  it  shall  then  be  found  to  be  regular- 
ly administered  under  the  laws  of  Ken- 
tucky by  a  competent  appointee  of  the 
court,"  it  was  held  that,  in  view 
of  the  language  employed  and  of  the 
fact  that  there  was  no  limitation  over 
unless  the  wife  should  marry  again,  she 
took  a  defeasible  fee,  subject  to  be  de- 
feated by  her  marriage,  and  converted 
into  a  life  estate  in  one  third  of  the 
real  property. 

In  Gaven  v.  Allen  (1889)  100  Mo.  293, 
13  S.  W.  501,  where  testator  devised 
to  his  wife  certain  real  estate  and  per- 
sonal property,  adding:  "And  my  will 
is  and  I  desire  that  if  my  said  wife, 
Ellen  Gaven,  should  happen  to  get  mar- 
ried at  any  time  after  my  death,  the 
above-mentioned  property  or  any  mon- 
ey or  property  hereafter  mentioned 
shall  be  divided  share  and  share  alike 
between  ail  or  any  of  my  children  then 
living,"  it  was  held  that  the  wife  took 
a  base  or  qualified  fee. 

In  Weiss  v.  Mt.  Vernon  (1913)  157 
App.  Div.  383,  142  H.  Y.  Supp,  250, 
affirmed  without  opinion  in  215  N.  Y. 
657,  109  N.  E.  1095,  where  testator  gave 
all  his  property  to  his  widow,  with  "au- 
thority to  sell,  convey,  and  mortgage," 
adding:  "She  shall  have  and  enjoy  the 
same  and  the  proceeds  and  profits 
thereof  as  long  as  she  shall  remain  my 
widow.  But  in  case  she  should  marry 
again,  then  she  shall  only  have  and  be 
entitled  to  such  a  share  as  is  now  pro- 
vided by  the  statute,"— it  was  held  that 
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the  wife  took  a  fee  determinable  upon 
her  marriage. 

In  Hults  V.  Holzbaeh  (1911)  233  Pa. 
367,  82  Atl.  469,  where  testator  be- 
queathed to  his  wife  all  his  real  and 
personal  estate  so  long  as  she  should 
remain  his  widow,  providing  that  in 
case  she  should  marry  again  she  should 
have  certain  property  and  the  balance 
should  go  to  the  testator's  six  sisters,  it 
was  held  that  there  was  nothing  in  the 
will  to  justify  an  inference  that  the  tes- 
tator intended  his  wife  to  have  merely 
a  life  estate,  but  that  the  estate  granted 
was  a  fee,  determinable  upon  remar- 
riage; the  court  further  supporting  its 
conclusion  by  the  argument  that,  as  there 
was  no  suggestion  of  a  devise  over  of 
the  whole  estate  after  the  death  of  the 
widow  in  case  she  did  not  remarry,  the 
result  of  holding  that  the  fee  was  not 
in  her  would  be  an  intestacy. 

In  Weymouth's  Will  (1917)  165  Wis. 
455,  161  N.  W.  373,  where  testator 
provided :  "It  is  my  wish  that  all  of  my 
property  go  to  my  wife,  Elizabeth  Wey- 
mouth, so  long  as  she  shall  remain  sin- 
gle. In  case  of  her  marriage  she  shall 
have  the  homestead  [describing  it] 
and  one  third  of  all  other  property 
after  all  debts  and  accounts  are  paid, 
and  the  balance  to  go  to  my  brothers  and 
sisters,"  it  was  held  that,  in  view  of 
the  provisions  of  a  statute  that  every 
devise  of  land  shall  be  construed  to 
convey  all  the  estate  unleaa  it  clearly 
appears  that  the  testator  intended  to 
convey  a  lesser  estate,  the  wife  took, 
not  a  life  estate,  but  a  fee  absolute, 
subject  to  be  devested  by  remarriage. 

Estate  dnrlns  widowhood* 

In  Hawks  v.  Smith  (1914)  141  Oa. 
422,  81  B.  E.  200,  it  was  held  that  under 
a  will  by  which  testator  declared  that 
all  of  his  property  should  remain  in  the 
care  of  his  wife  for  her  use  and  support, 
and  for  the  use  and  support  of  his  chil- 
dren during  the  life  or  widowhood  of  the 
wife,  and  that  at  the  death  or  marriasre 
of  his  wife  all  the  testator's  property 
should  be  divided  among  his  lawful 
heirs,  the  wife  took  an  estate  for  life 
or  during  widowhood. 

In  Belt  V.  Gay  (1914)  142  Ga.  366, 
82  S.  E.  1071,  it  was  held  that  under 
a  will  by  which  testator  devised  to  his 
wife  the  whole  of  his  estate,  real  and 
personal,  "during  her  widowhood,  to  be 
as  absolutely  under  her  control  and 
management  as  it  now  is  under  my  own, 
being  perfectly  willing  to  trust  my 
children  to  her  care  and  bounty. 
In     the    event     of    the     marriage    of 
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my  said  wife  after  my  deaths  then 
1  wish  my  property  to  be  divided 
equally  among  her  and  my  children 
who  may  then  be  in  life,  share 
and  share  alike,  including  the  natural 
increase  of  the  slaved  but  not  the  in- 
come of  the  property  during  her  widow- 
hood, it  being  my  express  intention  that 
she  shall  not  be  held  to  account  for  any 
income  or  for  any  alleged  waste  or  mis- 
managemont.  Should  my  said  wife  re- 
main in  widowhood  during  the  term  of 
her  natural  life,  she  is  to  have  the  same 
control,  management  and  interest  in  the 
property  as  above  specified  until  her 
death  at  which  time  I  will  and  direct 
that  it  be  divided  equally  share  and 
share  alike;  among  my  then  surviving 
children  and  the  children  (if  any)  of 
such  as  may  have  died  before  her,  the 
latter  to  take  per  stirpes  to  them  and 
their  heirs  forever," — the  widow  of  the 
testator  took  no  greater  estate  than  one 
for  life,  subject  to  be  terminated  by  her 
marriage. 

In  Cowman  v.  Qlos  (1912)  255  lU. 
377,  99  N.  E.  586,  it  was  held  that  a 
devise  to  testator's  widow  so  long  as 
she  remains  unmarried,  and  in  case  she 
should  remarry,  one  third  to  go  to  her 
and  the  remainder  to  testator's  children, 
^ve  the  widow  a  life  estate  only,  sub- 
ject to  be  terminated  by  her  marriage. 

In  Rumsey  v.  Durham  (1854)  5  Ind. 
71,  it  was  held  that  under  a  will  by  which 
testator  gave  his  wife  '^as  long  as  she 
remains  my  widow,  the  use  and  benefit 
of  all  my  real  and  personal  property 
for  the  support  of  herself  and  family," 
further  providing  that  after  her  death 
or  remarriage  the  property  should  be 
sold  and  equally  divided  among  testa- 
tor's children,  the  widow  evidently 
took  a  life  estate. 

In  Hibbits  V.  Jack  (1884)  97  Ind.  570, 
49  Am.  Rep.  478,  it  was  held  that  under 
a  devise  to  testator's  wife  ''so  long  as 
she  shall  remain  my  widow,''  of  all  tes- 
tator's property,  the  widow  took  at 
most  an  estate  for  life. 

In  Brunk  v.  Brunk  (1912)  157  Iowa, 
51,  137  N.  W.  1065,  where  a  will  pro- 
vided: "I  will  all  my  real  estate  and 
personal  property  to  my  wife,  Elizabeth 
Brmik,  while  she  remains  my  widow. 
.  .  .  If  she  should  fail  to  be  my 
widow  during  her  lifetime,  she  is  to 
have  one  thii^  of  all  my  real  estate  and 
personal  property,  and  the  balance  is  to 
be  divided  equally  between  my  children," 
it  wa3  held  that  the  widow  took  only 
a  life  estate,  subject  to  the  condition 
with  reference  to  marriage,  the  court 

saying:  'The  language  of  the  first  para- 
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graph  is  not  broader  in  its  effect  than 
a  devise  to  the  widow  for  life  or  during 
widowhood.  She  could  not  remain  his 
widow  after  her  death,  and  the  devise 
therefore  eonferred  upon  her  no  estate 
which  could  pass  by  inheritance." 

In  Price  v.  Ewell  (1915)  169  Iowa, 
206,  151  N.  W.  79,  it  was  held  that 
under  a  devise  to  testator's  wife  of  cer- 
tain realty  and  of  his  residuary  estate, 
''to  have  and  to  hold  in  her  exclusive 
right  so  long  as  she  shall  remain  unmar- 
ried," and  disposing  of  the  estate  in 
case  of  her  marriage  or  decease,  the 
widow  took  only  a  life  estate,  subject  to 
be  terminated  by  her  remarriage. 

In  Best  V.  Best  (1889)  88  Ky.  569,  11 
S.  W.  600,  testator  gave  all  his  property 
to  his  wife,  adding:  "I  desire  that  all 
the  property,  real  and  personal  and 
mixed,  be  under  the  control  and  desire 
of  my  said  wife,  and  to  be  managed  by 
her  as  she  may  wish.  Should  my  wife 
intermarry,  then  I  desire  that  she  may 
give  security  for  all  property  remaining 
on  hand  for  the  purpose  of  protecting 
my  children,  and,  should  she  remain  un- 
married, at  her  death  I  desire  that  all 
the  property  remaining  be  divided 
equally  with  my  children  [naming  them] 
share  and  share  alike,"  and  appointed 
her  as  executrix,  to  act  without  giving 
security.  It  was  held  that  the  provi- 
sion quoted  so  far  qualified  what  would 
othervnse  have  been  regarded  as  an 
absolute  estate  as  to  make  it,  according 
to  the  evident  intention  of  the  testator, 
an  estate  for  life  or  during  widowhood, 
though  with  a  power  of  disposal  for  the 
support  of  the  widow  and  children. 

In  Morgan  v.  Christian  (1911)  142  Ky. 
14,  133  S.  W.  982,  testator  by  an  in- 
artificially  drawn  will  provided:  "I  will 
my  wife,  Sarah  B.  Tanner,"  certain 
real  and  personal  property,  concluding: 
"She  also  can  hold  this  entire  property 
or  depts  or  depts  this  is  my  will  so  long 
as  she  remains  my  widow,  and  if  she 
marries,  the  lower  tract  of  land  will  be 
equal  divided  between  the  boys  and 
Lizzie  Tanner  home  farm."  It  was  held 
that  it  was  clearly  testator's  intention 
that  the  widow  should  take,  not  a  fee, 
but  a  life  estate,  subject  to  be  termi- 
nated or  defeated  by  her  marr3dng  again. 

In  Mason  v.  Tuell  (1914)  161  Ky.  392, 
170  S.  W.  950,  where  testator  gave  all 
his  property,  both  real  and  personal,  to 
his  wife,  "to  use  and  manage  as  she 
thinks  best  as  long  as  she  shall  remain 
unmarried  and  my  widow.  I  hereby 
give  to  her  the  full  power  and  authority 
to  sell  any  or  all  of  my  real  estate  at 
private  or  public  sale  and  invest  the 
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proceeds  as  she  may  deem  best  for  the 
interest  of  my  famiily;  but  on  her  de- 
cease or  marriage^  any  property  remain- 
ing I  give  and  devise  to  my  children 
and  their  heirs  respectively,"  it  was 
held  that  as  the  power  of  disposition 
given  to  the  wife  was  not  general^  but 
limited;  she  did  not  take  a  fee,  but  only 
a  life  estate  in  the  property  devised. 

In  Nash  v.  Simpson  (1886)  78  Me. 
142,  3  Atl.  53,  where  testator  devised  to 
his  wife  all  his  real  estate,  '^to  remain 
hers  so  long  as  she  shall  remain  unmar- 
ried after  my  decease,  but  if  she  shall 
marry  again,  then  from  that  time  she 
shall  be  entitled  to  and  receive  only  one 
third  part  of  all  that  remains,"  it  was 
held  that  the  widow  took  a  life  estate 
only,  and  not  a  fee,  although  there  was 
no  devise  over. 

In  Tapley  v.  Douglass  (1915)  113  Me. 
392,  94  Atl.  486,  where  testator  made 
the  following  bequest:  "I  will  and  be- 
queath to  Hattie  R.  Douglass  $2,000  in 
money"  and  certain  personal  property, 
'*to  have  and  use  so  long  as  she  shall 
remain  the  widow  of  Jeremiah  Doug- 
lass," it  was  held  that  the  legatee  had 
only  a  life  estate  in  the  money  and 
other  property  mentioned  in  the  bequest 
to  her,  determinable  upon  her  marry- 
ing again. 

In  Hale  v.  Neilson  (1916)  112  MiflB. 
291,  72  So.  1011  (suggestion  of  error 
denied  in  (1916)  113  Miss.  29,  73  So. 
865),  where  testator  provided: 

**Item  2.  I  devise  and  bequeath  all  of 
my  estate^  bpth  real  and  personal  to 
my  beloved  wife,  to  have,  to  hold  and 
enjoy  the  same  as  long  as  she  continues 
my  widow, 

^'Item  3.  It  is  my  will  and  I  so  direct 
that  in  the  event  of  the  marriage  of 
my  widow,  that  she  retain  to  her  own 
separate  use,  benefit  and  behoof,  one 
half  of  my  said  estate,  both  real  and 
personal,  during  her  natural  life,  and 
upon  her  death,  should  she  leave  sur- 
viving her  any  child,  or  children  or 
descendants  of  them,  I  devise  and  be- 
queath to  such  child  or  children  or 
descendants  of  them  the  said  half  so 
to  be  retained  by  my  wife  during  her 
natural  life,  but  should  she  die  not  leav- 
ing any  child  or  children  or  descendants 
of  them  I  bequeath  and  devise  said  last 
mentioned  half  to  the  persons  herein- 
after mentioned  in  the  4th  item  of  this 
will,  to  be  divided  among  them  in  the 
proportion  therein  provided  for  the  divi- 
sion of  said  half  to  be  given  up  by  my 
wife  upon  marriage  as  aforesaid. 

''Item  4.  In  the  event  of  the  marriage 
of  my  widow,  I  devise  and  bequeath  one 
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half  of  my  estate,  both  real  and  person- 
al, to  the  following  persons,  in  the 
following  proportions,  to  wit,  one  fifth 
of  said  half  each  to  my  sisters,  Annie  F. 
Symons  and  Catherine  C.  Hopkins,  my 
niece,  Annie  Little,  my  nephew,  Walker 
Neilson;  and  one  tenth  of  said  half 
each  to  my  nephews,  W^illiam  Covington 
and  Benjamin  Covington,  to  have  and  to 
hold  unto  themselves  and  their  respec- 
tive heirs  in  fee  simple. 

''Item  5.  It  is  the  full  meaning  and 
intent  of  this  my  last  will  and  testajneni 
that  my  beloved  wife  shall  hold  and 
enjoy  ail  of  my  estate  during  her  widow- 
hood, in  ease  she  marries,  that  one  half 
of  my  estate  be  divided  and  disposed 
of  among  my  said  sisters,  niece,  and 
nephews  as  specified  and  directed  in 
item  4  of  this  will ;  that  my  wife  retain 
during  her  natural  life  the  other  half 
of  my  estate,  and  that  in  case  my  wife 
die  leaving  a  child  or  children  or  their 
descendants  surviving  her  the  last  men- 
tioned half  of  my  estate  shall  be  divided 
between  my  said  sisters,  niece,  and 
nephews  in  the  same  manner  and  pro- 
portions as  directed  in  said  item  4  of 
this  will  for  the  division  of  said  half 
so  to  be  given  up  by  my  wife  in  case 
of  her  marriage,"  it  was  held  that  the 
will,  taken  as  a  whole,  showed  that  it 
was.  testator's  intention  to  give  his 
widow  not  a  oonditional  fee,  but  at  best 
a  mere  life  estate. 

In  Worley  v.  Wimberly  (1915)  99  Neb. 
20,  154  N.  W.  849,  where  a  testator  who, 
when  his  will  was  drawn  and  at  his 
death  had  a  wife  and  three  children, 
the  objects  of  his  bounty,  made  the  fol- 
lowing disposition:  "Second  2.  I  give 
and  bequeath  to  my  beloved  wife, 
Eliza  Jane  Worley,  all  of  my  real 
estate  (describing  it).  Third  3.  And 
all  the  persoaal  property  of  every 
description  whatsoever  moneys  notes 
bankable  paper  of  every  description  be- 
longing to  me  at  my  death.  Fourth  4th. 
And  the  said  Eliza  Jane  Worley  my  be- 
loved wife  is  to  have  the  use  of  all 
landfl  and  personal  property  so  long  as 
she  lives  or  remains  my  widow  but  if 
she  should  marry  then  all  property  both 
real  and  personal  shall  be  divided  up 
equally  between  the  children  and  at  any 
time  the  property  is  divided  and  eaeh 
child  shall  choose  one  man  each  and 
they  shall  divide  the  property  equally 
and  if  the  said  Eliaa  Jane  Woriey  wants 
to  help  any  one  of  the  ohildren  she  can 
do  so  and  it  be  barged  up  to  their  es- 
tate and  taken  out  at  final  settlement,*' 
— ^it  was  held  that  the  widow  did  not 
take  a  fee,  bat  only  a  life  estate. 
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In  Scfaminke  v.  Sincloir  (1916)  100 
Neb.  101,  158  N.  W.  468,  where  testator 
provided:  *'I  devise  and  bequeath  all 
the  estate  and  effects,  whatsoerver  and 
wheresoever,  both  real  and  personal,  to 
which  I  may  be  entitled  or  which  I  may 
have  power  to  dispose  of  at  my  decease, 
unto  my  dear  and  beloved  wife  Anna 
Schminke  so  long  as  sh^e  shall  continue 
my  widow  and  unmarried;  and  in  the 
event  of  her  marriage  or  death  I  devise 
and  bequeath  the  same  to  my  children 
to  be  divided  between  them  as  nearly 
as  may  be  possible  in  equal  shares,'' 
it  was  held  that  the  general  and  equiv- 
ocal words  in  the  first  part  of  the  will, 
whieh,  standing  aloae,  might  have  given 
the  fee  to  the  wife,  were  to  be  consid- 
ered as  limited  by  the  subsequent  claus- 
es evidencing  an  intent  to  devise  only 
a  life  estate. 

In  Fenster  v.  Bierman  (1916)  —  N. 
J.  Eq.  — ,  99  Atl.  529,  where  testator 
^ave  and  devised  to  his  wife.  Flora,  all 
his  residuary  estate,  "to  have,  hold, 
manage,  control,  lease,  sell,  mortgage, 
exchange,  convey  and  convert  the  same 
in  her  discretion,  and  to  have  full 
charge  and  control  of  same  (this  third 
provision  of  my  will  shall  be  in  full 
force  and  effect  so  long  as  Flora  does 
not  remarry).  Upon  the  remarriage  of 
my  wife  after  my  death  I  request  and 
direct  my  wife  Flora  to  divide  the  rest, 
residue  and  remainder  of  my  estate, 
nal  and  personal  wheresoever  and 
whatsoever  into  four  equal  shares  and 
to  pay,  make  over  and  convey  one  of 
said  shares  to  each  of  my  sons  here 
named,"  giving  a  share  to  each  of  his 
three  children,  and  the  fourth  to  the 
widow  herself,  it  was  held  that  as,  by 
the  parenthetical  statement  which  in- 
cluded the  third  clause  of  his  will,  the 
testator  had  in  express  terms  limited  the 


devise  to  his  widow  to  her  widowhood, 
she  took  only  a  life  interest,  subject 
to  be  terminated  by  her  remarriage. 

In  Pettis  V.  Smith  (1873)  69  N.  0.  3, 
it  was  held  that  under  a  will  by  which 
testator  gave  his  wife  certain  real  and 
personal  property,  "all  of  which  prop- 
erty to  be  hers  during  her  widowhood; 
in  the  event  of  her  marriage  the  one 
third  of  the  above  property  to  be  hers 
forever,  and  the  balance  to  be  divided 
among  my  children," — the  wife  took  an 
estate  for  life. 

In  Kemerer's  Estate  (1916)  251  Pa. 
282,  96  Atl.  654,  where  testator  be- 
queathed all  his  estate,  real  and  per- 
sonal, "to  my  beloved  wife  so  long  as 
she  remains  my  widow,"  further  provid- 
ing: ** After  her  death  t  direct  that  my 
property  be  sold,  and  the  proceeds  of 
my  estate  be  divided  equally,  share  and 
share  alike  among  my  children,"  it  was 
held  that  the  widow  took  only  an  estate 
for  life  or  so  long  as  she  should  re- 
main unmarried,  any  other  construction 
being  precluded  by  the  language  em- 
ployed by  the  testator. 

In  Hendricks  v.  Temple  (1915)  101 
S.  0.  418,  85  S.  E.  961,  where  testator 
devised  certain  lands  to  his  wife  "to 
have  and  to  hold,  to  use  and  possess 
during  her  nattfral  life  or  widowhood, 
but  in  the  event  she  should  marry  or 
if  she  lives  single  until  she  dies,  in  either 
case  it  is  my  will  that  the  above  named 
land  be  sold  by  my  executors  .  .  . 
and  proceeds  of  the  sale  of  land  be 
divided  in  the  following  manner:  one 
third  to  her  or  her  heirs,  one  third  to 
the  children  of  my  son  .  .  .  one 
third  to  my  daughter,"  it  was  held  that 
the  widow  took  no  more  than  a  life 
estate,  liable  to  be  devested  upon  her 
marriage.  E.  S.  0. 
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IOWA    SUPREME    COURT. 

MAEY  McNABB,  Appt., 
v. 

HOOVER  McNABB. 

(_  Iowa,  — ,  166  N.  W.  457.) 

Btrorce  —^habitual  drunkenness  —  mar- 
riage under  promise  of  reform. 

One  who  remarries  a  man  from  whom  she 


Note.  —  For  effect  of  fact  that  habit  re- 
lied upon  as  ground  of  divorce  was  con- 
tracted before  the  marriage,  see  annotation 
following  this  case,  post,  867,  and  refer- 
ences therein  to  annotations  on  related  ques- 
tions. 
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has  been  divorced  on  his  promise  to  drink 
no  more  intoxicating  liquor  cannot  aecure  a 
divorce  because  of  his  failure  to  keep  his 
promise,  where,  by  statute,  habitual  drunk- 
enness is  a  ground  for  divorce  only  in  case 
the  habit  is  formed  after  marriage. 
For  other  cases,  see  Divorce  and  Separation^ 
III,  c,  in  Dig.  1-52  K.  S. 

(February  16,  1918.) 

APPEAL  by  plaintiff  from  a  judgment  uf 
the  District  Court  for  Mahaska  County 
dismissing  her  petition  on  the  merits  in  an 
action  for  a  divorce  and  alimony.    Affirmed. 
The  facts  are  stated  in  the  opinion. 


adc 
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Mr.  Dan  Davis,  for  appellant: 

PlaintifT  is  entitled  to  a  divorce  on  any 
and  all  the  grounds  alleged  in  the  petition. 

Pierce  v.  Pierce,  33  Iowa,  238;  Douglass  v. 
Douglass,  31  Iowa,  421;  Owen  v.  Owen,  90 
Iowa,  365,  57  N.  W.  887;  Day  v.  Day,  84 
Iowa,  221,  50  N.  W.  979;  Taylor  v.  Taylor, 
80  Iowa,  29,  20  Am.  St.  Rep.  394,  45  N.  W. 
307;  Rivers  v.  Rivers,  65  Iowa,  568,  22 
N.  W.  679;  Wheeler  v.  Wheeler,  53  Iowa, 
511,  36  Am.  Rep.  240,  5  N.  W.  689;  Lewis 
V.  Lewis,  75  Iowa,  200,  39  N.  W.  271;  Lane 
v.  Lane,  67  Iowa,  76,  24  N.  W.  601;  Sack- 
rider  v.  Sackrider,  60  Iowa,  397,  14  X.  W. 
730;  Cole  v.  Cole,  23  Iowa,  433;  Caruthers 
v.  Caruthers,  13  Iowa,  266;  Vanduzer  v. 
Vanduzer,  70  Iowa,  614,  31  N.  W.  950 ;  Plat- 
ner  v.  Platner,  66  Iowa,  378,  23  N.  W.  764; 
Hart  v.  Hart,  74  Iowa,  487,  38  N.  W.  375. 

No  appearance  for  appellee. 

Preston,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

In  her  petition  plaintiff  asked  for  a 
divorce  on  three  grounds:  Desertion,  cruel 
and  inhuman  treatment,  and  that  he  has 
become  an  habitual  drunkard  since  the 
marriage. 

There  was  no  appearance  in  the  district 
court  for  defendant,  either  in  person  or 
counsel,  and  a  default  was  entered  against 
him.  The  plaintifiTs  evidence  waa  taken 
down  by  the  reporter.  Plaintiff  was  exam- 
ined as  a  witness  in  her  own  behalf,  as  was 
her  mother  and  another  witness.  There 
was  cross-examination  by  the  court,  but  very 
little  of  the  cross-examination  is  set  out  in 
the  abstract.  Under  the  circumstances,  we 
have  thought  it  proper  to  order  a  tran- 
script of  the  evidence  in  order  that  we  may 
have  the  case  as  nearly  as  may  be  as  it  was 
presented  to  tlie  trial  court. 

It  appears  that  plaintiff  had  been  mar- 
ried to  another  man,  by  whom  she  had  five 
children.  She  has  no  children  by  the  de- 
fendant. The  first  husband  obtained  a 
divorce  from  her,  but  the  grounds  are  not 
shown  in  the  abstract.  Plaintiff  had  ob- 
tained a  divorce  from  the  defendant,  but 
had  remarried  him.  Plaintiff  testifies  to  her 
husband's  habits  of  intoxication,  and  there 
is  some  corroboration  by  other  witnesses  at 
this  point,  but  it  appears  that  defendant 
was  an  habitual  drunkard  before  she  mar- 
ried him  the  last  time.  She  testified  that 
before  she  married  him  the  last  time  he 
promised  her  he  would  take  the  cure  for  the 
liquor  habit,  and  that  he  would  not  drink 
any  more,  but  that  he  was  not  cured,  and 
began  his  drinking  habits  again  a  few  days 
after  the  last  marriage.  Under  such  cir- 
cumstances we  think  the  requirements  of 
the  statute  have  not  been  met,  that  to  en- 
title her  to  a  divorce  on  that  ground  he 
L.R.A.1918C. 


must  have  become  an  habitual  drunkard 
after  the  marriage. 

Plaintiff  testifies  ai  to  acts  of  cruelty 
which,  if  corroborated,  would  perhaps  jus- 
tify the  court  in  granting  a  divorce.  Some 
of  her  testimony  is  in  the  nature  of  con- 
clusions, and  is  such  that  she  could  have  no 
personal  knowledge,  such  as  that  he  hunted 
her  with  a  revolver.  The  only  evidence  that 
could  be  claimed  as  corroboration  as  to  the 
alleged  cruelty  is  given  by  plaintiflTs 
mother.  The  mother  does  not  testify  to 
having  seen  any  acts  of  cruelty  on  the  part 
of  the  defendant  towards  plaintiff.  She 
says  he  came  over  to  her  house,  as  we  under- 
stand it  after  plaintiff  had  gone,  and  that 
defendant  had  a  gun,  but  does  not  testify 
that  defendant  made  any  attempt  to  use  it, 
or  what  he  did  with  it,  or  that  anv  threats 
were  made,  or  that  plaintiff  was  present 
So  til  at  the  testimony  as  to  this  is  that  of 
the  plaintiff  alone,  and  her  evidence  is  not 
entirely  satisfactory.  Code,  §  3173,  pro- 
vides that  no  divoroe  shall  be  granted  on 
the  testimony  of  the  plaintiff  alone. 

Such  is  the  situation,  too,  in  regard  to 
the  charge  of  desertion.  She  testifies  that 
she  left  the  defendant  two  years  before  the 
bringing  of  the  action  because  of  his  mis- 
treatment of  her.  The  mother  testifies  in 
regard  to  the  separation  at  about  that  time, 
but  does  not  «how  that  they  have  not  lived 
together  since.  Another  witness  on  this 
branch  of  the  case  testifies  that  plaintiff 
worked  for  her  two  or  three  notonths  of  the 
alleged  two  years'  desertion,  and  that  she 
had  never  lived  with  defendant  since  then 
to  her  knowledge.  But  the  witness  lived 
in  the  town  of  Washington,  Iowa,  and  the 
plaintiff  and  defendant  in  another  tovn, 
except  the  time  that  plaintiff  worked  for 
witness.  It  is  not  shown  that  the  witness 
was  so  situated  as  to  have  any  knowledge 
on  the  subject,  accept  for  the  short  time 
plaintiff  worked  for  her. 

Without  any  appearance  for  the  defend- 
ant in  the  district  court,  or  in  this  court, 
makes  it  an  unsatisfactory  way  to  present 
the  case  to  us.  The  trial  court  had  the 
advantage  of  seeing  the  witnesses.  It  is  our 
conclusion  that  the  showing  is  not  sufiioient 
to  justify  a  divorce.  We  have  examined  the 
transcript,  which  shows  some  other  raatter* 
than  those  referred  to,  and  which  strength- 
ens our  conclusion  that  the  record  doi>  not 
present  a  case  for  reversal.  Indeed,  takins 
the  entire  record,  it  is  clearly  manifest  that 
plaintiff  did  not  show  herself  entitled  to  a 
divorce. 

Though  it  does  not  appear  in  the  abstract, 
the  transcript  shows  that  after  plaintiff  ob- 
tained a  divorce  from  her  first  husband  the 
married  one  Arnold.  She  was  indicted  with 
Arnold  for  a  crime,  but  was  acquitted.    Ar- 
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nold  was  convicted,  and  she  obtained  a 
divorce  from  him,  and  she  then  married 
again.  It  is  not  quite  clear,  but,  as  we 
gatlier  from  the  record  and  from  the  cross* 
examination  of  plaintiff  by  the  court,  plain- 
tiiT  aUo  obtained  a  divorce  from  one  Rish- 
luiller  on  the  ground  of  desertion.  At  any 
rate,  plaintiff  testifies  that  she  has  been 
married  four  times,  but  to  only  three  men. 
It  appears,  too,  that  in  December,  1916,  she 
attempted  to  get  a  divorce  from  the  defend- 
ant in  the  Keokuk  county  district  coiurt  on 
the  Bame  grounds  now  alleged,  except  deser- 
tion. That  case  was  tried  before  Judge 
Talbott,  and  her  petition  dismissed  on  the 
merits  April  3,  1917.  Plain  tiff  *s  mother 
testified  on  the  examination  by  the  court 


that  lor  the  last  fifteen  or  sixteen  years  the 
defendant  has  been  in  the  habit  of  getting 
drunk.  She  also  testifies  that  defendant 
would  come  down  and  visit  witness,  and  that 
he  came  when  plaintiff  did  a  part  of  the 
time,  and  part  of  the  time  he  did  not,  but 
the  date  when  plaintiff  and  defendant  visit- 
ed together  is  uncertain.  Witness  Bickford, 
who  testifies  in  regard  to  the  alleged  deser- 
tion, testifies  on  examination  by  the  court 
that  all  she  knew  about  it  was  what  plain- 
tiff told  her,  except  while  plaintiff  was  at 
the  home  of  witness  in  Washington. 
The  judgment  is  affirmed. 

Gaynor,  Stevens,  and  Ladd,  JJ.,  can- 

1  our. 


Annotatioii — Divorce:  effect  of  fact  that  habit  relied  upon  as  ground  of 

divorce  was  contracted  before  the  marriage. 


There  seems  to  be  very  little  in  the 
books  on  this  subject. 

The  decision  in  McNabb  v.  McNabb, 
ante,  S65,  is  under  a  statute  allowing 
a  divorce  from  the  husband  when  after 
marriage  he  becomes  addicted  to  habitu- 
al drunkenness. 

It  may  be  observed  that  in  "Wheeler 
V.  Wheeler  (1880)  53  Iowa.  511,  36  Am. 
Rep*  240,  5  N.  W.  689,  where  it  was 
claimed  by  the  defendant  that  ''he  was 
addicted  to  an  excessive  use  of  intoxi- 
cating liquors  before  his  marriage,  that 
on  one  or  two  occasions  he  was  drunk, 
and  that  the  plaintiff  so  knew,''  it  was 
found,  as  matter  of  fact,  that  he  was 
not  an  habitual  drunkard  at  the  time 
of  his  marriage;  that  in  Bill  v.  Bill 
(1916)  — ,  Iowa,  — ,  157  N.  W,  158,  it 
was  held  that  the  defendant  was  not 
in  the  habit  of  drinking  to  excess  be- 
fore marriage;  and  that  in  Lewis  v, 
Lewis  (1888)  75  Iowa,  200,  39  N.  W. 
271,  there  was  sufficient  evidence  out- 
side that  of  the  plaintiff  to  show  that 
the  habit  did  not  become  habitual  until 
after  the  marriage,  the  statute  provid- 
ing that  "no  divorce  shall  be  granted 
on  the  testimony  of  the  plaintiff  alone." 

It  may  be  noted,  for  example,  that  in 
McMahon  v.  McMahon  (1910)  170  Ala. 
338,  54  So.  165,  the  statutory  ground  for 
divorce  was  "becoming  addicted  after 
marriage  to  habitual  drunkenness;"  and 
that  in  McBee  v.  McBee  (1892)  22  Or. 
329,  29  Am.  St.  Rep.  613,  29  Pac.  887, 
the  statutory  ground  was  "habitual  gross 
drunkenness  contracted  since  marriage 
and  continuing  for  one  year  prior  to  the 
commencement  of  the  suit." 

Whew  the  statutory  ground  was  grods 
and  confirmed  habits  of  intoxication 
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contracted  after  marriage,  the  court 
said:  "To  make  out  a  cause  of  divorce 
upon  the  ground  of  habits  of  intoxica- 
tion, such  habits  must  not  only  have  been 
gross  and  confirmed,  but  they  must 
have  been  contracted  since  the  marriage ; 
if  they  were  contracted  before  the  mar- 
riage, although  not  known  to  the  other 
party  until  afterwards,  they  wonld  not 
be  a  cause  of  divorce."  Lyster  v.  Lyster 
(1873)  111  Mass.  327. 

And  where  the  statutory  ground  was 
habitual  drunkenness  when  the  party 
has  eontraeted  the  habit  of  dmnkenneas 
after  the  marriage,  the  court,  in  dis^ 
missing  the  wife's  bill,  said  inter  alia: 
"The  whisky  or  drinking  habit  of  the 
defendant  existed  before  the  marriage. 
This  is  not  disputed.  That  the  com- 
plainant was  cognizant  of  it  before  the 
marriage  is  not  seriously  disputed  or 
disputable  under  the  evidence."  Hick- 
erson  v.  Hickerson  (1899)  —  TeiUL  — ^ 
62  S.  W.  1019. 

Under  a  statute  providing  that  the 
court  may  grant  a  divorce  when  the 
defendant  "shall  have  become  an  habitu- 
al drunkard,"  the  defendant  must  have 
become  an  habitual  drunkard  after  the 
marriage.  Porritt  v.  Porritt  (1867)  16 
Mich.  140,  where  -the  court  said :  "Un- 
less, perhaps,  when  his  habits  have  been 
concealQ^  from  the  complainant's  knowl- 
edge until  after  the  marriage,  a  point 
upon  which  we  express  no  opinion,  as 
it  is  not  before  us." 

In  Tilton  v.  Tilton  (1895)  16  Ky.  L. 
Rep.  538,  29  S.  W.  290,  the  wife  had 
sued  for  divorce  on  various  grounds,  in- 
oluding  a  confirmed  habit  of  drunken- 
ness, and  the  ohaniceUorfhad  refused  any 
relief  to  her,  but  granted  a  divorce  to 
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the  husband.  Although  reversing  this 
decree  the  court  said:  "The  distress  of 
mind  on  her  part,  and  the  cruelty  of 
the  husband,  consisted  in  his  persistent 
purpose  to  lead  a  life  of  dissipation, 
and  this  the  unfortunate  woman  was 
appraised  of;  and  assumed  to  risk,  when 
taking  him  as  her  husband;  and  upon 
this  state  of  facts  the  chancellor  would 
have  been  justified  in  dismissing  her  pe- 
tition, and  certainly  denying  to  her  such 
relief  as  an  absolute  divorce.''  In  this 
case  the  statutory  ground  was  "con- 
firmed habit  of  drunkenness  on  the  part 
of  the  husband,  of  not  less  than  one 
year's  duration,  accompanied  with  a 
wasting  of  his  estate,  and  without  any 


suitable  provision  for  the  maintenance 
of  his  wife  or  children." 

For  the  general  subject  of  drunken- 
ness as  effecting  divorce,  see  the  note 
in  34  L.R.A.  449.  For  morphinism  as 
a  ground  for  divorce,  see  the  note  in 
39  L.R.A.  264.  As  to  who  is  an  habitu- 
al drunkard  within  the  meaning  of  the 
divorce  laws,  see  the  notes  in  6  L.R.A. 
(N.S.)  914,  and  40  L.R.A.{N.S.)  655. 
For  reformation  as  effecting  right  of 
divorce  on  ground  of  drunkenness  or 
use  of  drugs,  see  the  note  in  L.R.A. 
1917D,  361.  For  effect  of  complainant's 
knowledge  of  spouse's  antenuptial  un- 
chasity  as  a  bar  to  divorce  for  subse- 
quent adultery,  see  the  note  in  23  L.R.A 
(N.S.)   240.  B.  B.  B. 


MINNESOTA  SUPREME  COURT. 

JOSEPH  LEBENS,  Appt., 

V. 

PETER  WOLF,  Regpt. 

(—  Minn.  — ,  166  N.  W.  276.) 

evidence  —  negligence  of  bailee  —  bur- 
den  of  proof. 

1.  In  this  action  to  recover  damages  for 
injury  to  a  stallion  while  in  the  care  and 
custody  of  defendant  as  bailee,  the  burden 
of  proof  is  upon  plaintiff,  the  bailor,  to  es- 
tablish that  the  injury  resulted  from  de- 
fendant's negligence  or  breach  of  duty  to 
exercise  the  due  care  required  under  the 
contract  of  bailment.  This  is  so  whether 
the  bailment  be  gratuitous  or  for  the  mu- 
tual benefit  of  the  parties. 

For  other  cases,  see  Evidence,  II.  h,  1,  f,  in 
Dig.  1-52  2S'.  8. 

Same  —  sufficiency. 

2.  When  plaintiff  proved  that  defendant 
received  the  animal  in  a  good  condition  and 
returned  the  same  with  an  injury  whidi 
ordinarily  does  not  happen  witiiout  negli- 
gence of  the  keeper,  a  prima  facie  case  was 
made  out,  and  it  was  error  to  then  dismiss 
the  action. 

For  other  cases,  see  Evidence,  II.  h,  1,  /,  in 
Dig.  1-^5^  N.  8. 

{December  7,  1917.) 

Headnotes  by  Holt,  J.  -: 

Note.  —  The  question  of  presumption  and 
burden  of  proof  as  to  care  or  negligence  in 
respect  to  subject  of  bailment  is  discussed 
in  an  extensive  note  to  Stone  v.  Case,  43 
L.R.A. (N.S.)  1168;  and  see  later  cases, 
Niitt  v.  Davidson,  44  L.R.A.(N.S.)  1170; 
Travelers*  Indemnity  Co.  v.  Fawkes,  45 
L.R.A.(N.S.)  381;  and  Colburn  v.  Wash- 
ington State  Art  Abbo.  L.R.A.1915A,  594. 
L.i{.A.lJ)18C. 


APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Xobles  County  deny- 
ing new  trial  of  an  action  brought  to  recover 
damages  for   injuries   to  a  horse  while  in 
defendant's  care  and  custody  as  bailee.    Re- 
versed. 
The  facts  are  stated  in  the  opinion. 
Mr.  J<.  A.  Cashel  for  appellant. 
Mr.  E.  H.  Canfleld  for  respondent. 

Holt,  J.,  delivered  the  opinion  of  the 
court : 

The  complaint  alleges  the  loan  of  a  stal- 
lion, in  good  condition  to  defendant,  upon 
the  agreement  that  he  should  be  used  solely 
for  farm  work;  that  the  defendant  should 
feed  and  care  for  him  and  take  extranp 
dinary  precaution  to  prevent  his  being  in- 
jured, disabled,  or  overworked,  and  that  de- 
fendant neglected  to  care  for  the  animal  so 
that  he  "became  kicked"  and  permanently 
injured,  in  which  condition  he  was  returned 
to  plaintiff,  the  owner,  causing  a  damage 
in  the  sum  of  $878.25.  When  plaintiff 
rested,  the  action  was  dismissed  on  defen- 
dant's motion.  The  appeal  is  from  the  order 
denying  a  new  trial. 

Since  the  horse  was  returned  to  the  bailor, 
the  cause  of  action  is  not  to  be  considered  as 
one  in  conversion  imposing  the  burden 
upon  the  bailee  of  proving  that  the  loss  was 
not  due  to  want  of  care,  under  the  rule  in 
Davis  V.  Tribune  Printing  Co.  70  Minn.  95, 
72  X.  W.  808,  but  as  one  based  upon  neg- 
ligence or  failure  of  the  bailee  to  give  the 
subject  of  the  bailment  proper  care  while 
in  his  custody.  Shropshire  v.  Sidebottom, 
30  Mont.  406,  70  Pac.  941.  The  burden  of 
proof  is  therefore  upon  plaintiff  to  show 
defendant's  negligence  or  breach  of  duty  to 
UBe  due  care  as  the  cause  of  the  injury. 
"The  final  burden  is  on  the  bailor  to  prove 


LEBEN8  V.  WOLF. 


869 


negligence,  not  on  the  bailee  to  prove  due 
care."  Sanford  v.  Kimball,  106  Me.  355,  138 
Am.  St.  Rep.  345,  76  Atl.  890.  It  matters 
not  whether  the  bailment  was  gratuitous  or 
for  tbe  mutual  benefit  of  both  parties,  for 
the  character  of  the  bailment  would  only 
bear  upon  ^he  care  to  be  exercised  in  respect 
to  the  property  bailed.  Pregent  v.  Mills,  51 
Wash.  187,  98  Pac.  328.  Some  decisions 
involving  damages  under  bailments  speak 
of  the  burden  of  proof  as  shifting  to  the 
bailee  upon  the  bailor  proving  that  the 
property  was  in  good  condition  when  deliv- 
ered and  in  a  damaged  state  when  returned. 
But,  accurately'  speaking,  the  burden  of 
proof  never  shifts  in  the  trial  of  a  law 
suit.  The  burden  of  evidence  may  shift. 
When  the  testimony  is  all  in,  the  prepon- 
derance thereof  must  be  in  favor  of  that 
litigant  who,  under  the  pleadings  and  the 
nature  of  the  cause  of  action  or  defense, 
has  the  burden  of  proof;  otherwise  the 
decision  will  go  to  the  other  party.  Mc- 
Eleney  v.  Donovan,  119  Minn.  204,  138 
y.  \\.  306;  Rustad  v.  Great  Northern  R.  Co. 
322  Minn.  453,  142  N.  W.  727;  J.  D.  Mar- 
shall Livery  Co.  v.  McKelvey,  55  Mo.  App. 
240;  Willett  v.  Rich,  142  Mass.  856,  56 
Am.  Rep.  684,  7  N.  E.  776. 

But,  notwithstanding  that  the  burden  of 
proof  in  this  case  was  upon  plaintiff  to 
prove  negligence  of  defendant  as  the  cause 
of  the  stallion's  injury,  we  are  of  opinion 
that  a  prima  facie/ case  was  made;  hence 
it  was  error  to  dismiss  the  action.  True 
it  is  that  the  authorities  are  not  in  harmony 
as  to  what  proof  will  make  a  prima  facie 
case  in  the  bailment  of  animals,  some  hold- 
ing that  proof  of  good  condition  when  de- 
livered to  the  bailee  and  of  injured  when 
returned  is  not  sufficient.  Malaney  v.  Taft, 
60  Vt.  571,  6  Am.  St.  Rep.  135,  15  Atl.  326. 
Others  again  declare  such  proof  adequate. 
Miller  v.  Miloslowsky,  153  Iowa,  135,  133 
N.  W.  357;  Jackson  v.  McDonald,  70  N.  J. 
L.  594,  57  Atl.  126,  15  Am.  Neg.  Rep.  611; 
Hislop  V.  Ordner,  28  Tex.  Civ.  App.  540,  67 
S.  W.  337,  11  Am.  Neg.  Rep.  507;  Ruther- 
ford  V.  Krause,  55  App.  Div.  210,  66  N.  Y. 
Sup  p.  781.  But  it  may  be  a  harsh  rule  to 
permit  an  inference  of  negligence  or  want  of 
care  from  the  mere  fact  that  a  bailee  returns 
an  animal  In  a  diseased  or  injured  condition, 
because,  in  spite  of  due  care  or  even  the 
the  best  of  care,  animals  are  subject  to 
sickness  and  accidental  injury  in  moving 
about.  They  are  different  in  this  respect 
from  other  bailable  property.  Therefore 
this  rule,  announced  by  several  courts, 
appears  more  fair  tlian  either  of  the  two 
mentioned,  to  wit:  The  bailor  makes  a 
prima  facie  case  when  he  shows  that  the 
animal  when  left  in  the  keeping  of  the 
bailee  was  in  good  condition  and  was  re- 
L.R.A.1918C. 


turned  suffering  from  an  injury  that  doe* 
not  ordinarily  occur  without  negligence 
on  the  part  of  its  keeper.  Hildebrand  v. 
Carroll,  106  Wis.  324,  80  Am.  St.  Rep.  29, 
82  N.  W.  145;  Powers  v.  Jughardt,  101 
App.  Dtv.  53,  91  N.  Y.  Supp.  556 ;  Collins  v. 
Bennett,  46  N.  Y.  490,  1  Am.  Neg.  Cas.  090; 
Kutt  V.  Davison,  54  Colo.  586,  44  L.R.A. 
(N.S.)  1170,  131  Pad.  390,  and  cases  cited 
under  headings  IX,  and  X,  in  the  note  to 
Stone  V.  Case,  43  L.R.A. (N.S.)   1168. 

Without  discussing  or  setting  out  the 
testimony  it  is  cmough,  in  view  of  our  con- 
clusiop  that  a  new  trial  must  be  had,  to 
say  that  plaintiff's  evidence  tended  to 
prove  that  defendant  returned  the  stallion 
with  an  injury  w^hich,  on  account  of  its 
nature  and  location,  could  not  well  have 
been  caused  by  disease  or  by  accidental 
hurt  while  the  animal  was  unattended  in 
his  stall,  so  that  the  jury,  in  the  absence 
of  any  explanation  from  the  one  in  whose 
care  defendant  had  placed  him  when  the 
injury  first  appeared,  might  reasonably  in- 
fer that  improper  use  or  care  was  the  cause 
thereof.  This,  under  the  rule  last  stated, 
makes  a  prima  facia  case  which  defendant 
must  meet  with  proof  in  explanation  or 
avoidance  of  the  inference  of  improper  care, 
which  otherwise  the  jury  might  legitimately 
draw  from  the  facts  proven. 

There  should  be  a  new  trial. 

Order  reversed. 


MISSOURI  SUPREME  COURT. 

(In  Banc.) 

MINNIE  T.  BOUN 
v. 

TYROL  INVESTMENT  COMPANY. 

(—  Mo.  — ,  200  S.  W.  1059.) 

Covenant   —   restrictive    —    apartment 
house. 

An  apartment  house  with  six  apartments 
is  a  dwelling  within  a  covenant  that  a 
grantee  shall  not  construct  upon  the  prop- 
erty a  dwelling  less  than  two  stories  in 
height,  or  construct  more  than  one  dwelling 
on  each  60  feet  of  frontage. 
For  other  caees,  see  CovenaniB  a/nd  Condi- 
tions, II.  d,  in  Dig,  X-62  N,  8. 

(Graves^  Ch.  J.,  and  Walker  and  Blair,  J  J., 

dissent. ) 

(February  2,  1918.) 


Note.  —  For  multiple  residence  struc- 
tures as  violation  of  restrictive  covenants, 
see  annotation  following  this  case,  post, 
873,  and  references  therein  to  annota- 
tion on  related  questions. 
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CI  ERTIFICATION  by  the  St.  Louis  Court 
'  of  Appeals  for  determination  by  tlie 
Supreme  Court,  after  reversal  by  it,  of  an 
appeal  from  a  decree  of  the  Circuit  Court 
of  the  City  of  St.  Louis,  dismissing  a  suit 
brought  to  enjoin  defendant  from  erecting 
an  apartment  house  in  violation  of  a  re- 
strictive covenant  in  a  deed.  Judgment  of 
the  Circuit  Court  affirmed. 

Statement  by  Brown,  C: 

This  suit  was  brought  to  the  June  term, 
1910,  of  the  circuit  court  for  the  city  of  St. 
Ix)uis,  for  the  purpose  of  obtaining  an  in- 
junction restraining  the  defendant*  from 
erecting  an  apartment  house  on  lot  15  in 
block  3810  of  Chamberlain  park,  a  subdi- 
vision of  the  city  of  St.  Louis.  The  lot  is 
on  the  southwest  corner  of  Etzel  and  Belt 
avenues,  on  each  of  which  is  a  frontage  of 
about  200  feet.  The  house  which  defendant 
proposed  to  build  is  a  handsome  structure 
to  cost  between  $25,000  and  $30,000.  It  is 
to  be  three  stories  in  height,  with  a  single 
entrance  in  the  middle  of  the  front  eleva- 
tion, opening  into  a  common  hall,  from 
which  access  is  had  to  each  suite  or  apart- 
ment, of  which  there  are  three  on  each  side, 
each  occupying  the  entire  floor  on  that  side. 
There  are  no  porches  or  other  structures  on 
the  outside  indicating  the  different  apart- 
ments. In  short,  the  words  ''apartment 
house''  used  in  the  petition  properly  de- 
scribe it. 

One  Chamberlain,  being  the  owner  of  the 
land  in  1887,  laid  out  the  subdivision  by 
statutory  plat.  The  Western  Realty  Com- 
pany, having  acquired  it,  conveyed  block 
3810  to  John  Jackson  by  deed  dated  October 
5,  1887,  in  which  it  was  expressly  provided 
that  neither  the  said  grantee,  nor  anyone 
claiming  by,  through,  or  under  him,  prior  to 
the  Slst  day  of  December,  1920: 

"1.  Shall  construct  or  allow  to  be  con- 
structed in  the  premises  above  described 
any  dwelling  house  less  than  two  stories  in 
height. 

"2.  Shall  construct  or  allow  to  be  con- 
structed more  than  one  such  dwelling  on 
each  50  feet  front  of  said  lot. 

"3.  Shall  construct  or  allow  to  be  con- 
structed thereon  any  dwelling  to  cost  less 
than  $4,000  in  cash,  nor  locate  or  erect  such 
dwelling  nearer  than  30  feet  to  the  line  of 
the  street  on  which  such  dwelling  fronts. 

"4.  Shall  construct  or  allow  to  be  con- 
structed any  stable,  shed,  or  outhouse  near- 
er to  any  public  driveway  than  100  feet. 

"5.  Shall  construct  or  allow  to  be  con- 
structed or  erected  or  to  exist  any  nuisance 
or  any  livery  stable  or  manufacturing  estab- 
lishment of  any  kind  on  said  premises. 

*'6.  Shall  construct  or  allow  to  be  con- 
structed, used,  or  OQcupied  any  grocery  store, 
L.R.A.1918C. 


barroom,  or  business  place  for  the  bargain 
and  sale  of  any  kind  of  mercliandise  on  said 
premises.  To  have  and  to  hold  the  prem- 
ises hereby  conveyed,  subject  to  the  excep- 
tions, reservations,  conditions,  and  rever- 
sions aforesaid.". 

Both  plaintiff  and  defendant  claim  by 
mesne  conveyances  tlirough  Jackson. 

Messrs.  Frnmberg  &  Ra8sell»  for  plain- 
tiff: 

An  apartment  house  is  a  number  of  dwell- 
ings, and  the  erection  of  such  a  building  is 
a  violation  of  a  restriction  against  the 
erection  of  more  than  one  dwelling. 

Sanders  v.  Dixon,  114  Mo.  App.  229,  89 
S.  VV.  577;  Thompson  v.  Langan^  172  Mo. 
App.  64,  154  S.  VV.  808;  Bolin  v.  Tyrol 
Invest.  Co.  178  Mo.  App.  1,  160  S.  W.  :M, 
164  S.  W.  259;  Schadt  v.  Brill,  173  Mich. 
1)47,  45  L.R.A.(N.S.)  726,  339  N.  W.  878; 
Harris  v.  Roraback,  137  Mich.  292,  109  Am. 
St.  Rep.  081,  100  N.  \V.  391;  Rogers  v.  Hosi- 
good  [1900]  2  Ch.  888,  09  L.  J.  Ch.  X.  S. 
652,  48  Week.  Rep.  659,  83  L.  T.  N.  S.  ISO. 
16  Times  L.  R.  489;  Kingston  v.  Buseh,  170 
Mich.  566,  142  X.  W.  754;  Bagnall  v.  Young, 
161  Mich.  69,  114  N.  W.  674. 

Messrs.  £plirlni  Caplan  and  Rassieur. 
Kamnierer,   &  Rassieur,   for  defendant: 

Restrictive  covenants,  being  in  derogation 
of  the  right  to  the  unrestricted  use  of  prop- 
erty, are  to  be  construed  strictly  against 
the  parties  seeking  to,  enforce  them,  and 
they  will  not  be  extended  by  implication  to 
include  anything  not  plainly  prohibited. 

Zinn  v.  Sidler,  268  Mo.  680,  L.R.A.1917A, 
455,  187  S.  W.  1172;  Kitchen  v.  Hawley,  130 
Mo.  App.  497,  131  S.  W.  142;  Pank  v.  Eaton, 
115  Mo.  App.  171,  89  S.  W.  586;  Hartman 
v.  Wells,  257  111.  167,  100  N.  E.  500,  Ann. 
Cas.  1914A,  901. 

Where  the  grantor  enters  into  detail, 
specifying  certain  matters  as  prohibited,  it 
is  to  be  presumed,  if  nothing  to  the  contrary 
appears,  that  buildings  of  a  character  not 
thus  excluded  are  intended  as  a  proper  use 
of  the  property.  All  doubts  are  to  be  re- 
solved in  favor  of  the  free  and  untramnicled 
use  of  the  property  and  against  restrictions. 

Underwood  v.  Herman,  82  X.  J.  Eq.  3j3, 
89  Atl.  21;  Kitchen  v,  Hawley,  150  Mo. 
App.  497,  131  S.  W.  142;  Hutchinson  v. 
Ulrich,  145  111.  336,  21  L.R.A.  391,  34  X. 
E.  5.")(i;  Hunt  V.  Held,  90  Ohio  St.  2S0. 
L.K.A.inir)J),  543,  107  X.  E.  765,  Ann.  Cas. 
lOlOC.  1051;  St.  Andrew's  Lutheran 
Church's  Appeal,  67  Pa,  512. 

Restrictions  as  to  construction  and  re- 
strictions as  to  user  are  different  and  dia- 
tinct,  and  a  restriction  against  plural  struc- 
tures will  not  be  construed  to  prohibit  a 
plural  use  of  a  single  structure  unless  such 
intention  is  clearly  expressed. 
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Hamnett  v.  Born,  247  Pa.  418,  93  Atl. 
503;  Arnoff  v.  WiUiams,  94  Ohio  St.  145, 
113  N.  E.  661;  Pank  v.  Eaton,  116  Mo.  App. 
171,  89  S.  W.  586;  Kenwood  Land  Go.  v. 
Hancock  Inve&t.  Co.  169  Mo.  App.  715,  155 
8.  W.  861;  Reformed  Protestant  Dutch 
Church  V.  Madison  Av«.  Bidg.  Co.  214  N. 
Y.  268,  L.R.A.1915F,  651,  106  N.  £.  444. 

Where  the  restriction  has  reference  only 
to  the  construction  of  a  permitted  struc- 
ture, and  the  language  employed  describes 
the  building  which  may  be  erected  in  teriAS 
which  have  a  general  significance,  and  the 
restriction  makes  no  reference  to  the  use  of 
the  structure,  then  the  terms  employed  will 
he  given  their  usual  and  ordinary  meaning. 

Pank  V.  Eaton,  115  Mo.  App.  171,  80  S. 
W.  586;  Kitchen  v.  Hawley,  150  Mo.  App. 
497,  131  S.  W.  142;  Hamnett  v.  Born, 
supra;  Hutdiinson  v.  Ulrich,  145  111.  336, 
21  L.R.A.  391,  34  N,  E.  556. 

A  narrow  and  restricted  meaning  will  not 
be  given  unless  such  intention  is  clearly  ex- 
pressed in  the  deed. 

McMurtry  v.  Phillips  Invest.  Co.  103  Ky. 
308,  40  L.R.A.  489,  45  S.  W.  96;  Arnotf 
V.  WilUams,  94  Ohio  St  145, 113  N.  £.  661 ; 
Fortesque  ▼.  Carroll,  76  N.  J.  Eq.  683,  75 
Atl.  923,  Ann.  Gas.  1912A,  79. 

The  term  "dwelling  house"  is  a  general 
term  merely  descriptive  of  a  structure  suit- 
able for  human  habitation,  irreape<^ive  of 
how  it  may  be  occupied,  and  one  dwelling 
house  may  be  so  constructed  as  to  contain 
separate  apartments,  eaeh  of  which  may  ccoi- 
Ktitute  a  dwelling,  yet  the  whole  be  in  fact 
bat  one  structure. 

Berry,  Real  Prop.  §  95 ;  Johnson  v.  Jones, 
244  Pa.  389,  52  L.RJl.(N.S.)  325,  90  Atl. 
649;  Reformed  Protestant  Dutch  Church  v. 
iladison  Ave.  Bldg.  Co.  214  N.  Y.  268, 
L.R.A.1915F,  651,  108  N.  E,  444. 

An  apartment  house  is  a  ^'d welling  house/' 
and  does  not  violate  a  restriction  prohibit- 
ing the  erection  of  more  than  one  dwelling 
house  on  a  single  lot. 

Hamnett  v.  Born,  247  Pa.  418,  93  AtL 
4>05;  Amoflf  V.  Williams,  94  Ohio  St.  145, 
113  N.  E,  661;  Sonn  v.  Heilberg,  38  App. 
Div.  516,  56  N.  Y,  Supp.  341;  Bates  v. 
Logeling,  137  App.  Div.  578, 122  X.  Y.  Supp. 
251;  Holt  v.  Flelschman,  75  App.  Div. 
593,  78  N.  Y.  Supp.  647 ;  Stone  v.  Pillabury, 
167  Mass.  332,  45  N.  £.  768;  Hutchinson 
V.  Ulrich,  145  lU.  336,  21  L.R.A.  391,  34 
N.  E.  566, 

Brown,  C,  filed. the  following  opinion: 
The  sole  question  presented  by  the  parties 
in  this  court  is  whether  the  erection  of  the 
building  described  would  be  a  violation  of 
any  of  the  restrictive  covenants  of  the  deed. 
Oovenantis  of  this  character  expressed  in 
deeds  of  conveyanoiB  of  lands  are  in  the 
I.R.A.1918C. 


norture  of  easements  reserved  by  tJw  grantor 
in  the  lands  conveyed,  appurtenant  to  his 
other  lands.  Compton-HiU  Improv  Co.  v. 
Tower,  158  Mo.  282,  69  S.  W.  239;  King 
V.  Union  Trust  Co.  226  Mo.  361,  126  S.  W. 
415.  In  tkese  cases  we  called  it  "an  ease- 
ment running  with  the  land."  It  is,  as 
such,  an  encumbrance  consistent  with  the 
passing  of  the  fee  by  the  conveyance  in 
which  it  is  reserved.  The  curious  will  find 
this  subject  interestingly  discusaed«  with 
reference  to  many  authorities  with  which  it 
is  unnecessary  to  ^cumber  this  record,-  in 
§§  4  and  5  of  Berry's  ''Restrictions  on  the 
Use  of  Real  Property.''  It  is  useless  to 
waste  words  in  demonstrating  that  such 
easements  are  usually  reserved  by  the  grant- 
or in  tlie  hope  that  they  will  prove  valuable 
to  him  in  the  disposition  of  his  land.  Being 
in  derogation  of  the  fee  conveyed  by  the 
deed,  such  covenants  will  not  be  extended 
by  implication  to  include  anything  not  clear- 
ly expressed  in  them.  Zirm  v.  Sidler,  263 
Mo.  680,  L.RJL.1917A,  456,  187  S.  W.  1172; 
Kitchen  v.  Hawley,  150  Mo.  App.  497,  131  S. 
W.  142 ;  Hutehinsoa  v.  Uhrich,  146  UL  336, 
21  L.B.A.  391,  34  N.  £.  556;  Hartman  v. 
WeUs,  257  111.  167,  172,  100  N.  E.  600,  Ann. 
Cas.  1914A,  901;  Hamnett  v.  Born,  247  Pa. 
418,  93  Atl.  506;  Johnson  v.  Jones,  244  Pa. 
386,  52  L.R.A.(N.S.)  325,  90  AtL  649.  The 
words  ^'dearly  expressed,''  as  used  by  this 
and  other  courts,  have  no  significance,  un- 
less they  mean  that  if  a  reasonable  and 
substantial  doubt  is  raised  by  the  words 
employed  in  the  covenant,  it  must  be  re- 
solved against  the  grantor.  Stone  v.  Pills- 
bury,  167  Mass.  332,  45  N.  E.  768,  and  cases 
cited;  Johnson  v.  Jones,  supra;  G-rooms  v. 
Morrison,  249  Mo.  544,  155  S.  W.  430 ;  Lin- 
ville  V.  Greer,  165  Mo.  380,  65  S.  W.  679. 
It  is  only  by  such  construction  that  such 
titles  can  be  made  certain,  so  that  the  use 
of  lands  conveyed  in  fee  shall  not  depend 
upon  the  diverse  opinions  of  judges  as  to 
the  minds  of  the  parties  to  the  grant,  but 
restrictions  thereon  shall  appear  plainly 
written  in  the  grant. 

This  subdivision  was  platted  in  May, 
1887.  On  October  6,  1887,  the  Western 
Really  Company  had  acquired  it,  and  on 
that  date  conveyed  block  3810  to  John 
Jackson,  with  the  restrictions  we  have  quot- 
ed. This  was  an  important  transaction,  in- 
volving, according  to  the  evidence,  between 
2,000  and  3,000  feet  of  the  frontage  of  the 
subdivision  on  Bartmer  and  Etzel  avenues. 
These  restrictions  were  evolved  from  the  de- 
sire of  the  Realty  Company  to  sell  and  of 
Jackson  to  buy.  The  company  was,  so  to 
speak,  walking  on  the  top  rail  of  the  fence 
which  divided  profit  from  loss, — the  hoped- 
for  advantage  to  its  other  lands  from  the 
restrictions  it  might  impose,  and  the  loss  of 
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the  bargain  it  was  making^-^^with  only  its 
pen  for  a  balance,  and  it  behooved  it  to  use 
it  carefully  to  save  itself  from  falling  on 
the  wrong  side.  Mr.  Jackson's  interest  did 
not  lie  with  its,  for  restrictions  would  do 
him  no  good.  He  could  create  them  by  his 
own  deeds,  should  he  so  desire.  The  result 
was  that  the  Realty  Company,  if  it  ever 
had  the  idea  of  making  blo<;k  3810  an  exclu- 
sive residence  district,  as  charged  in  the 
petition  and  argued  at  bar,  abandoned  it, 
and  placed  in  the  deed  nothing  wiiich  could, 
by  any  logical  stretch  of  the  imagination, 
be  construed  into  such  a  restriction.  On  the 
contrary,  it  proceeded,  in  express  terms,  to 
enumerate  other  structures  which  it  desired 
to  exclude.  These  were  livery  stables,  manu- 
facturing establishments,  grocery  stores, 
barrooms,  and  business  places  for  the  bar- 
gain and  sale  of  merchandise.  By  the  opera- 
tion of  the  good  old  maxim,  "Expressio  uni- 
us  est  exclusio  alterius,"  it  excluded  all 
other  structures  than  those  mentioned  from 
the  category  of  its  restrictive  easements. 
Purchasers  under  that  deed  might  erect 
office  buildings,  hospitals,  hotels,  boarding 
houses,  churches,  homes  for  the  aged  and 
for  abandoned  infants,  and  many  other 
structures  intended  to  be  used  for  purposes 
of  business  or  charity  not  included  in  its 
list.  Apartment  housen  are  not  referred  to 
unless  they  come  within  the  description 
**d\velling  house."  We  gather  from  the  in- 
stiniment  that  all  these  matters  were  in  the 
minds  of  the  parties  when  the  Jackson  deed 
was  made,  and  that  the  extent  to  which 
the  new  enterprise  was  to  be  encumbered 
with  these  restrictions  was  discussed  and 
determined.  The  argument  of  the  appel- 
lant in  this  case  seems  to  be  founded,  to  a 
great  extent,  upon  the  ideal  which  it  is 
assumed  the  founder  of  Chamberlain  park 
and  the  Western  Realty  Company  had  in 
mind  when  he  conceived  the  enterprise,  and 
not  upon  the  shattered  fragments  which 
survived  this  sale.  With  the  first  we  have 
nothing  to  do.  We  are  only  concerned  with 
the  last. 

The  first  restrictive  clause  in  the  deed 
refers  to  the  construction  of  any  "dwelling 
house"  on  the  premises  described  less  than 
two  stories  in  height.  With  this  clause  we 
have  nothing  to  do  except  to  use  the  word 
'*house"  therein  contained  in  explanation 
of  the  meaning  of  the  adjective  **8uch"  in 
the  second  clause,  which  shows  that  it  refers 
to  the  word  "house"  as  alreadv  used,  so 
that  the  clause  reads  in  effect,  "shall  con- 
struct or  allow  to  be  constructed  more  than 
one  such  dwelling  house  on  each  50  feet 
front  of  said  lot."  This  is  the  clause  upon 
which  the  appellant  depends  to  maintain 
her  suit.  If  it  is  not  a  dwelling  house,  there 
is  no  restriction;  if  it  is  a  dw^elling  house, 
L.R.A.1918C. 


it  is  expressly  permitted ;  only  on  the  theorr 
that  it  is  six  dwelling  houses  oan  she  main- 
tain her  suit. 

The  building,  according  to  the  testimony, 
is  handsome  and  expensive,  each  apartment 
of  the  six  which  it  contains  costing  more 
than  the  $4,000  specified  as  the  minimum 
cost  of  an  entire  house.  That  it  conforms 
to  the  building  line  established  is  admitted. 
The  only  contention  upon  which  appellant 
rests  her  case  is  that  each  apartment  in 
this  house  is  a  "house"  within  the  meaning 
of  the  second  clause  of  tlie  restrictions. 
This  implies  the  absurdity  that  one  house, 
if  it  be  an  apartment  house,  is  six  houses, 
and  does  mortal  violence  to  the  dictionary 
definition  of  the  word,  in  which  all  the  lexi- 
cographers of  our  language  seem  to  agree, 
so  that  we  will  quote  from  the  Interna- 
tional, which  is,  we  believe^  authority.  So 
far  as  it  defines  "house"  as  a  structure  it 
is  as  follows:  "A  structure  intended  or 
used  for  human  habitation;  esp.,  a  human 
habitation  which  is  fixed  in  place  and  if> 
intended  for  the  private  occupation  of  a 
family  or  families." 

This  definition  is  supported  by  many  judi- 
cial authorities,  some  of  which  refer  to  the 
very  question  before  us.  Aniong  the  latter 
are  the  following:  Reformed  Protestant 
Dutch  Church  v.  Madison  Ave.  Bldg.  Co. 
214  N.  Y.  268,  L.R.A.1915F,  661,  108  N.  £. 
444;  Hamnett  v.  Born,  247  Pa.  418,  93  All. 
505;  Bates  v.  Logeling,  137  App.  Div.  578, 
122  N.  Y.  Supp.  251;  John«on  v.  Jones, 
isupra;  Amoff  v.  Williams,  94  Ohio  St.  145, 
113  N.  E.  661;  Hutchinson  v.  Ulrich,  146 
III.  336,  21  L.R.A.  391,  34  N.  E.  556;  Stone 
V.  Pillsbury,  167  Mass.  332,  45  N.  E.  768. 

The  appellant  cites  us  to  Sanders  v. 
Dixon,  114  Mo.  App.  229,  89  S.  W\  577,  and 
Thompson  v.  Langan,  172  Mo.  App.  64.  154 
S.  W.  808,  as  sustaining  her  contention,  as 
w^ell  as  to  this  case,  which  is  reported  in 
178  Mo.  App.  at  page  1,  160  S.  W.  588, 164 
S.  W.  259,  and  certified  to  this  court  on 
the  ground  of  confiict  with  the  decisions  of 
this  court  in  Grooms  v.  Morrison,  249  Mo. 
544,  156  S.  W.  430,  and  Linville  v.  Greer, 
165  Mo.  380,  66  S.  W.  579.  In  the  Sanders 
Case  the  meaning  of  the  word  *'hou8e"  was 
not  involved,  nor  used  in  the  covenants.  So 
far  as  either  of  those  cases  conflicts  with 
the  conclusion  at  which  we  have  arrived,  we 
do  not  follow  them.  Nor  do  we  incline  to 
the  doctrine  of  the  Michigan  supreme  conrt 
as  expressed  in  the  cases  cited  by  appellant, 
beginning  with  and  fallowing  Harris  v. 
Roraback,  137  Mich.  292,  109  Am.  St.  Rep. 
681,  100  N.  W.  391.  We  consider  them,  in 
their  application  to  the  deed  before  us,  as 
clearly  against  the  great  weight  of  author- 
ity in  other  states,  aa  expressed  in  oa^» 
we  have  already  cited,  in  which  precisely 
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t2i«  eame  qneetion  now  before  us  was   in 
Usue  and  decided.     We  will   not   refrain, 
liowever,  from  referring  to  the  exact  ques- 
tion decided   in   some  of   these   cases.     In 
8chadt  V.  Brill,  173  Mich.  647,  45  L.R.A. 
(N.S.)   726,  130  N.  VV.  878,  the  restriction 
prohibited  the  construction  of  a  **Btore,  fac- 
tory, or   building,   other  than   a   dwelling 
house,"   upon   the   premiseii,  and  that   the 
premises  should  be  used  for  residence  pur- 
poses only.     The  court  held  that  &  double 
house  or   flat   was   not   a   dwelling   house 
\vithia  the  meaning  of  the  restriction.     Jlu 
that  respect  it  is  an  authority  directly  in 
respondent's  favor.     If  this  building  is  not 
six  dwelling  houses  it  does  not  come  within 
the  restriction.     In  Bagnall  v.  Young,  151 
Midi.  69,  114  X.  W.  G74,  the  condition  in 
the  deed  w&s  ''that  nothing  but  a  two-story 
dwelling  house,  costing  not  less  than  twen- 
ty-five   hundred    dollars,    .    .     .    shall    be 
erected  on  said  lots."     The  court  held  this 
restriction  to  be  violated  for  reasons  Htated 
ill- Harris  v.  KoraUaek,  supra,  by  the  erec- 
tion of  a  double  two-story  house.    The  cove- 
nant was  held  to  mean  that  ''no  house  ex.- 
cept  one  planned  and  designed  tor  a  single 
dwelling  should  be  erected."     In  all  these 


cases  the  covenant  or  condition  prohibitod 
the  construction  on  the  land  of  any  build- 
ing other  than  a  dwelling  house,  and  the 
court  held  that  a  double  house  or  flat  .did 
not  come  within  that  description.  In  the 
case  before  us  all  other  structures  except 
the  few  especially  prohibited  are  clearly 
perniinsible. 

In  this  comment  we  do  not  intend  to  ex- 
press our  approval  of  Uie  doctrine  an- 
nounced by  the  Michigan  court  in  these 
cases,  but  only  to  direct  attention  to  the  in- 
appiiciikUlity  of  its  reasoning  to  this  case. 

Ihe  judgment  of  the  Circuit  Court  for  the 
City  of  St.  Louis  is  affirmed. 

Per  Curiam: 

The  foregoing  opinion  of  Brown,  C,  is 
adopted  as  the  opinion  of  the  court  in  banc. 

Bond,  Farts,  Woodson,  and  Williams, 

JJ.,  concur. 

Graves,  Ch.  J.,  and  Walker  and  Blair, 

JJ.,  dissent. 

Petition  for  rehearing  denied. 


Annotation — ^Multiple  residence  structures  as  violation  of  restrictive 

covenants* 


This  note  is  supplemental  to  the  note 
to  Schadt  V.  Brill,  45  L.R.A.(N:S.)  726, 
where  the  earlier  cases  are  collected, 
and  where  there  will  be  found  a  state- 
ment of  the  general  principles. 

This  note  does  not  include  community 
residence  as  violation  of  restrictive 
covenant  as  that  question  is  treated  in 
the  note  to  Easterbroook  v.  Hebrew 
Ladies*  Orphan  Asylum,  41  L.R.A.(X.S.) 
615;  And  see  later  ease.  Hunter  Tract 
Improv.  Co.  ▼.  Catholic  Bishop  Corp. 
L.liJL.1918A,  297.  Nor  does  it  include 
the  question  of  hotel  or  lodging  house 
as  violation  of  restrictive  covenants, 
that  question  being  treated  in  the  note 
to  Sayies  v.  Hall,  41  L;R.A.(N.S.)  625. 

The  right  to  enforce  restrictive  cove- 
nants as  affected  by  change  in  neighbor- 
hood is  considered  in  the  note  to  Brown 
V.  Huber,  28  UR.A.(N.S.)  706. 

Construotion   of  particular   forma   of 
coTenanta-^  residence  purposes  only. 

Supplementing  note  in  45  L.R.A.(N.S.) 
p.  728. 

A  clause  in  a  conveyance  restricting 
the  use  of  the  property  conveyed  "for 
residenee  purposes  only"  does  not  pro- 
hibit the  erection  of  a  double  or  two- 
family  house  on  the  premises.  Hunt  v. 
L.R.A.1918C. 


Held  (1914)  90  Ohio  St.  280,  L.R.A. 
1915D,  543,  107  N.  E.  765,  Ann.  Cas. 
1916G,  1061. 

So,  an  agreement  that  premises  shall 
be  used  '^for  residence  purposes  only,'' 
and  that  no  more  than  one  residenee 
building  shall  be  located  upon  a  lot,  does 
not  prohibit  the  erection  of  a  four-suite 
apartment  house.  Amoft  v.  AVilliams 
(1916)  94  Ohio  St.  145,  113  N.  E.  661. 

In  Maine  v.  MuUiken  (1913)  176 
Mick  443,  142  N.  W.  782,  the  court 
seemed  to  consider  that  a  covenant  that 
a  lot  "shall  be  used  for  residence  pur- 
poses only"  was  ijot  transgressed  by  *. 
four-family  flat. 

For  construction  of  the  covenant  in 
Misch  V.  Lehman  (1913)  178  Mich.  22ft» 
144  N.  W.  556,  see  infra. 

—  d'weUine  house  or  houses. 

Supplementing  note  in  45  L.R.A. 
(N.S.)  p.  729. 

A  covenant  limiting  the  use  of  a  city 
lot  to  a  dwelling  house  with  the  ordi- 
nary yard  appurtenances  of.  dwelling 
houses,  and  excepting  stables  of  brick 
or  stone  for  private  dwellings,  does  not 
exclude  an  apartment  house,  apartment 
houses  not  being  known  when  the  cove- 
nant   was    drawn.      Reformed    Protest- 
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ant  Dutch  Churoh  v.  Madison  Ave.  Bldg. 
Co.  (1915)  214  N.  Y.  268,  L.R.A.1915F, 
651,  108  N.  E.  444. 

A  eovenant  in  deeds  of  a  subdivision 
of  city  property,  inserted  so  that  build- 
ings or  structures  upon  the  property 
might  harmonize  and  tend  to  beautify 
the  entire  neighborhood  and  advance 
values,  which  provides  that  nothing  but 
a  church  or  dwelling  house  and  the  nec- 
essary outbuildings  shall  ever  be  erect- 
ed upon  any  part  of  the  land,  is  not 
violated  by  a  four-story  apartment 
house,  each  apartment  being  suitable 
only  for  separate  use  as  a  housekeeping 
apartment.  Johnson  v.  Jones  (1914) 
244  Pa.  386,  52  L.R.A.(N.S.)  335,  90 
Atl  649. 

Where  there  had  been  a  considerable 
number  of  two-family  houses  erected, 
and  the  restriction  was  not  to  erect  any 
building  other  than  a  dwelling  house 
and  its  appropriate  buildings,  the  court 
declined  to  enjoin  the  erection  of  what 
was  termed  "a  modem  high-class  apart- 
ment house,"  the  apartment  house  being 
three  stories  high,  and  most  of  the  build- 
ings on  the  restricted  tract  being  three 
stories  high.  Underwood  v.  Herman  & 
Co.  (1913)  82  N.  J.  Eq.  353,  89  Atl.  21. 
.  The  court  referred  to  the  doctrine  that 
restrictions  should  be  strictly  construed 
against  the  restrictor,  and  said:  "The 
grantors  in  their  covenant  made  no  at- 
tempt by  language  to  define  the  mean- 
ing of  a  *d welling  house  and  its  ap- 
propriate buildings,'  but  allowed  each 
grantee,  in  tne  practical  adaptation  of 
the  land'  to  his  personal  requirements, 
to  construe  the  language  of  the  covenant 
to  meet  the  personal  exigency.  In  this 
manner  language  of  an  uncertain  and 
indefinite  character  received  a  practical 
interpretation  upon  the  land  by  the 
grantees,  presumably  with  the  acqui- 
escence of  the  grantors  and  prior 
grantees.'' 

-»  one  dwelling  or  ft  single  dwelling. 

Supplementing  note  in  45  L.R.A. 
(N.S.)  p.  730.  See  Bolin  v.  Tyrol 
Invest.  Co.  ante,  869. 

A  restriction  that  no  more  than  one 
dwelling  house  shall  be  erected  or  main- 
tained on  each  40  feet  of  land  is  not 
transgressed  by  a  duplex  house  designed 
for  the  occupancy  of  two  families  under 
one  roof,  so  arranged  as  to  furnish  each 
family  with  a  complete  and  independ- 
ent apartment  having  independent  and 
separate  entrances  after  the  common 
front  entrance  has  been  passed.  Ham- 
nett  V.  Born      (1915)   247  Pa.  418,  93 

Atl.  505. 
L.U.A.iyiSC. 


In  Misch  v.  Lehman  (MieL)  supra,, 
the  court  enjoined  the  defendant  from 
**proceeding  with  the  construction,  erec- 
tion, or  maintenance,  or  causing  to  be 
constructed,  erected,  or  maintained,  any 
flat,  double  house,  apartment,  or  any 
other  building  except  a  single  dwelling 
house,  intended  or  suitable  for  the 
separate    occupancy  *for    one    family." 

The  restriction  in  that  case  was  the 
same  as  in  Schadt  v.  Brill  (1913)  173 
Mich.  647,  46  L.R,A.(N.S.)  726,  139  K. 
W.  878,  prefixed  to  the  earlier  note,  and 
was  as  follows:  "That  no  store,  factory, 
or  building  other  than  a  dwelling  house 
with  the  usual  appurtenances  thereto, 
shall  be  erected  upon  the  above-described 
premises,  and  that  said  premises  shall 
be  used  for  residence  purposes  only,  and 
that  no  dwelling  shall  be  erected  thereon 
at  a  cost  of  less  than  $5,000,  exclusive 
of  the  value  of  outbuildings  and  ap- 
purtenances thereto,  and  that  such  dwell- 
ing house  shall  not  be  less  than  two 
and  one-half  stories  high,  and  shall  have- 
a  brick  or  stone  cellar  under  the  whole 
thereof,  and  shall  not  be  erected  within 
20  feet  of  the  front  or  street  line  of 
said  premises,  and  shall  front  or  face 
the  boulevard." 

—  detached  dw^elling  house* 

Supplementing  note  in  45  L.R.A. 
(N.S.)  p.  731. 

A  covenant  that  the  property  be  "used 
only  as  a  site  for  a  detached  brick  or 
stone  dwelling  house"  is  transgressed  by 
an  apartment  house.  Pearson  v.  Adams 
(1914)  50  Can.  S.  C.  204,  where  an  in- 
junction was  granted.  The  court  re- 
versed (1913)  28  Ont  L.  Rep.  154, 
which,  in  its  turn,  had  reversed  (1912) 
27  Ont.  L.  Rep.  87,  cited  in  the  earlier 
note. 

—  flat  hovae  or  ftpartaieat  house. 

Supplementing  note  in  45  LJK.A. 
(N.S.)  p.  734. 

The  erection  of  flats  and  apartment 
buildings  was  enjoined  where  flats  or 
apartments  were  forbidden  by  the  re- 
striction. Miller  v.  Klein  (1913)  177 
Mo.  App.  657,  160  S.  W.  562. 

—  miscellaneous. 

See  also  note  in  45  L.R.A.(N.S.)  p. 
735. 

A  business  block,  although  it  may  be 
used  to  some  extent  for  residence  pur- 
poses, is  not  included  within  a  restric- 
tive covenant  that  ''no  dwelling  shall 
be  erected  on  said  above  premises  herein 
conveyed  containing  less  than  six  rooms^ 
said  dwelling  to  be  located  not  less  than 
24  feet  from  the  street  line,   not  in- 
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I 
eluding  porches,"  the  covenant  providing 
further  that  no  intoxicating  liquors 
should  be  sold  or  manufactured  or 
trafficked  in  on  said  premises.  The 
court  considered  that  the  provision  relat- 
ing to  the  location  of  a  dwelling  did  not 
apply  to  the  location  of  such  a  business 
block.  Kiley  v.  Hall  (1917)  —  Ohit  St. 
— ,  L.R.A.1918B,  961,  117  N.  E.  359. 

Application  of  eoTenant*  to  partiea- 
lar    kimds    of    Ibvildinga    •«    donUo 


Supplementing  note  in  46  L.B.A. 
(N.S.)  p.  735. 

A  double  or  two-family  house  is  not 
forbidden  by  a  clause  in  a  conveyance 
restricting  the  use  of  the  property  con- 
veyed "for  residence  purposes  only." 
Hunt  V.  Held  (1914)  90  Ohio  St.  280, 
L.R.A.1915D,  543,  107  N.  E.  766,  Ann. 
Cas.  1916G,  1051. 

A  duplex  house  designed  for  the  oc- 
cupancy of  two  families  under  one  roof, 
so  arranged  as  to  furnish  each  family 
with  a  complete  and  independent  apart- 
ment, having  independent  and  separate 
entrances  after  the  common  front  en- 
trance has  been  passed,  does  not  trans- 
gress a  restriction  that  no  more  than  one 
dwelling  house  shall  be  erected  or  main- 


See  also  Misch  v.  Lehman  (MicIl) 
supra. 

—  apMrtsKeat  hoiMO. 

Supplementing  note  in  45  L.R.A. 
(N.  S.)  p.  737.  See  Bolin  v.  Tyroi> 
Invest.  Co.  ante,  869. 

A  four-story  apartment  house,  each 
apartment  being  suitable  only  for  sepa- 
rate use  as  a  housekeeping  apartment,  is 
not  a  violation  of  a  covenant  in  deeds  of 
a  subdivision  of  city  property,  inserted 
so  that  buildings  or  structures  upon  the 
property  might  harmonize  and  tend  to 
beautify  the  entire  neighborhood  and  ad- 
vance values,  whieh  provides  that 
nothing  but  a  church  or  dwelling  house 
and  the  necessary  outbuildings  shall 
ever  be  erected  upon  any  part  of  the 
land.  Johnson  v.  Jones  (1914)  244  Pa. 
386,  52  L.R.A.(N.S.)   325,  90  Atl.  649. 

See  also  Arnoflf  v.  Williams  (1916) 
94  Ohio  St.  146,  113  N.  E.  661,  supra; 
see  also  Underwood  v.  Herman  &  Co. 
(1913)  82  N.  J.  Eq.  353,  89  Atl.  21, 
supra,  and  Reformed  Protestant  Dutch 
Church  V.  Madison  Ave.  Bldg.  Co. 
(1915)  214  K.  Y.  268,  L.R.A.1915F,  651, 
108  N.  E.  444,  supra. 

But  is  has  been  held  that  an  apart- 
ment house  transgresses  a  covenant  that 


tained  on  each  40  feet  of  land.     Ham-  ;  the  property  be  "used  only  as  a  site  for 


nett  V.  Born  (1915)  247  Pa.  418,  93  Atl. 
505. 

See  also  Misch  v.  Lehman  (1913)  178 
L.  225, 144  N.  W.  556,  supra. 

—  flat  l&ouse. 

Supplementing  note  in  45  L.R.A. 
(N.S.)   p.  736. 

In  Maine  v.  Mulliken  (1913)  176  Mich. 
443,  142  N.  W.  782,  the  court  seemed  to 
consider  that  a  four-family  flat  did  not 
transgress  a  covenant  that  a  lot  "shall 
be  used  for  residence  purposes  only." 

The  erection  of  flats  and  apartment 
houses  was  enjoined  where  fats  or  apart- 
ments were  forbidden  by  the  restriction. 
Miller  v.  Klein  (Mo.)  supra. 


a  detached  brick  or  stone  dwelling 
house."  Pearson  v.  Adams  (1914)  50 
Can.  S.  C.  204,  where  an  injunction  was 
granted.  The  court  reversed  (1913)  28 
Ont.  L.  Rep.  154,  which  in  its  turn  had 
reversed  (1912)  27  Ont.  L.  Rep.  87, 
cited  in  the  earlier  note. 

See  also  Misch  v.  Lehman  (Mich.) 
supra. 

In  Miller  v.  Klein  (1913)  177  Ma. 
App.  557,  160  S.  W.  562,  the  erection 
of  fats  and  apartment  buildings  was  en- 
joined where  flats  or  apartments  wera 
forbidden  by  the  restriction. 

B.  B.  B» 


TENNESSEE  SITPREME  COURT. 
MARY  A.  GAMBLE,  Plflf.  in  Certiorari, 

V. 

VANDERBILT  UNIVERSITY  et  al. 

(138  Tenn.  616,  200  S.  W.  510.) 

Charity  —  exemption  of  revenues  from 
endowment  fund  —  office  building. 

1.  The  exemption  from  liability  for  per- 
gonal injuries  extended  to  charitable  organi- 


zations does  not  extend  to  the  revenues  of 
an  office  building  operated  by  a  charitable 
educational  institution  as  employment  for 
its  endowment  funds,  so  as  to  afford  exemp- 
tion of  such  revenues  from  liability  for  in- 
jury to  a  tenant  of  the  building  through 
the  operation  of  a  defective  elevator  there- 
in, although  a  portion  of  the  building  is 
used  in  connection  with  the  work  of  the 
institution. 

For  other  cases,  see  Charities,  11,  c,  in  Dig. 
1-52  N.  8. 


Note. —  The  liability  of  charitable  insti- 
tutions for  personal  injuries  is  discussed  in 
the  notes  to  Farrigan  v.  Pevear,  7  L.R.A. 
L.R.A.1918C. 


(N.S.)  481;  Bruce  v.  Central  M.  E.  Churchy 
10  L.RJ^.(N.S.)  74;  Thornton  v.  Franklin 
Square  House,  22  L.R.A.(K.S.)    486;   Hor- 
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Master  and  servant  —  personal  liability 
of  servant  —  injury  to  stranger. 
2.  A  committee  of  a  charitable  educa- 
tional institution  having  charge  of  an  of- 
fice building  operated  by  the  institution 
as  an  investment  of  endowment  funds  is 
liable  to  a  tenant  of  the  building  for  in- 
jurv  bv  a  defective  elevator  which  the  com- 
mittee  permits  to  be  operated  in  the  build- 
ing. 

For  other  cases,  see  Principal  and  Agent , 
III.  in  Dig.  1-^2  A-.  /S. 

(February  9,  1918.) 

CERTIORARI  to  the  Court  of  Civil  Ap- 
peals to  review  a  judgment  affirming  a 
judgment  of  the  Circuit  Court  for  David- 
son County  sustaining  in  part  a  demurrer 
to  the  declaration  in  an  action  brought  to 
recover  damages  for  the  death  of  plaintiff's 
intestate,  alleged  to  have  been  caused  by 
defendants'  negligence.    Reversed  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  F.  Whitman  and  Pitts  & 
MeConuieo,  for  plaintiff  in  certiorari : 

There  is  no  e.xemption  from  liability  of 
the  defendants  by  reason  of  the  fact  that 
Vanderbilt  University  is  an  educational  cor- 
poration operated  without  capital  stock  and 
without  personal  profit  to  the  institution  or 
its  foiAiders, — in  short,  because  it  is  a 
charity. 

Schloendorff  v.  Society  of  New  York 
Hospital,  211  N.  Y.  125,  52  L.R.A.(N.S.) 
605,  105  N.  E.  92,  Ann.  Cas.  19150,  581; 
Hordern  v.  Salvation  Army,  199  N.  Y.  233, 
32  L.R.A.(X.S.)  62,  139  Am.  St.  Rep,  889, 
92  N.  E.  620;  Kellogg  v.  Church  Charity 
Foundation,  203  X.  Y.  191,  38  L.RJ^.(N.S.) 
481,  96  N.  E.  406,  Ann.  Cas.  1913A,  883, 
3  N.  C.  C.  A.  444;  Gartland  v.  New  York 
Zoological  Soc.  335  App.  Div.  163,  J  20  N. 
Y.  Supp.  24;  Bruce  v.  Central  M.  E.  Church, 
147  Mich.  230,  10  L.R.A.(N.S.)  74,  110  N. 
W.  951,  11  Ann.  Cas.  150;  Davis  v. 
Central  Cong.  Soc.  129  Mass.  367,  37  Am. 
Rep.  368;  Powers  v.  Massachusetts  Homoeo- 
pathic Hospital,  65  L.R.A.  372,  47  C.  C.  A. 
122,  109  Fed.  294;  Holder  v.  Massachusetts 
Horticultural  Soc.  211  Mass.  370,  97  N.  E. 
030;  Hewett  v.  Woman's  Hospital  Aid  Asso. 
73  N.  II.  556,  7  L.R.A.(N.S.)   496,  64  Atl. 


190,  20  Am.  Neg.  Rep.  621;  Hospital  of  St. 
Vincent  v.  Thompson,  116  Va.  lOl,  51  L.R.A. 
(N.S.)  1025,  81  S.  E.  13;  Basabo  v.  Salva- 
tion Army,  35  R.  I.  22,  42  L.R.A.(N.S.) 
1144,  85  Atl.  120;  Armendarez  v.  Hotel 
Dieu,  —  Tex.  Civ.  App.  — ,  145  S.  W.  1030; 
St.  Paul's  Sanitarium  v.  Williamson,  — 
Tex.  Civ.  App.  -~,  164  S.  W.  36;  Thonwis  v. 
German  General  Bene  v.  Soc.  168  CaL  183, 
141  Pac  IXm. 

Messrs.  C.  C.  Trabae,  Dougrlas  A  Nor- 
vell,  and  Stokes  &  Stokes,  for  defeadants 
in  certiorari: 

Defendants  are  exempt  from  liability. 

Abston  V.  Waldon  Academy,  118  Tenn.  24. 
11  L.R.A.(N.S.)  1179,  102  S.  W.  361;  Dun- 
can V.  St.  Luke's  Hospital,  113  App.  Div. 
68,  98  N.  Y.  Supp.  807;  Vanderbilt  Uni- 
versity V.  Cheney,  116  Tenn.  259,  94  S.  W. 
90;  VVard  Seminary  v.  Nashville,  129  Tenn. 
412,  167  S.  W.  113;  Fordyce  v.  Woman's 
Christian  Nat.  Library  Asso.  79  Ark.  Tw't. 
7  L.R.A.(N.8.)  485,  96  S.  W.  155;  Adams  v. 
University  Hospital,  122  Mo.  App.  675,  9ii 
S.  W.  453;  Bruce  v.  Central  M.  E.  Church. 
147  Mich.  230,  10  L.R.A.(N.S.)  74,  110  N. 
W.  951,  11  Ann.  Cas.  150;  Fire  Ins.  Patrol 
V.  Boyd,  120  Pa.  624,  1  L.R.A.  417,  6  Am. 
St.  Rep.  746,  15  Ati.  553;  Benton  v.  City 
Hospital,  140  Mass.  13,  64.  Am.  Rep.  436.  1 
N.  E.  836;  Holliday  v.  St.  Le<mard,  11 
C.  B.  N.  S.  192,  142  Eng.  Reprint,  769,  30 
L.  J.  C.  P.  N.  S.  361,  8  Jur.  N.  S.  70,  4 
L.  T.  N.  S.  406,  9  Week.  Rep.  694;  Noble 
V.  Hahnemann  Hospital,  112  App.  Div.  663, 
98  N.  Y.  Supp.  605 ;  Farrigan  v.  Pevear,  in3 
Mass.  147,  7  L.R.A.(N.S.)  481,  118  Am.  St. 
Rep.  484,  78  N.  E.  856,  8  Ann.  Cas.  HOD; 
Hill  V.  Tualatin  Academy,  61  Or.  190,  121 
Pac.  901;  Andrews  v.  Andrews,  110  111. 
223;  Parks  v.  Northwestern  University,  218 
111.  381,  2  L.R.A.(N.S.)  556,  75  N.  E.  001, 
4  Ann.  Cas.  103;  Powers  v.  Massachusetts 
Homoeopathic  Hospital,  65  L,R.A.  372,  47 
C.  C.  A.  122,  109  Fed.  294:  Bownes  v.  Har- 
per Hospital,  101  Mich.  555,  25  L.R.A.  602. 
45  Am.  St.  Rep.  427,  60  N.  W.  42;  Pepke  v. 
Grace  Hospital,  130  Mich.  493,  90  N.  W. 
278;  McDonald  v.  Massachusetts  General 
Hospital,  120  Mass.  432,  21  Am.  Kep.  629;  1 
I  Jaggard,   Torts,   p.    184;    Story,   Agency,  § 


dern  v.  Salvation  Army,  32  L.R.A. (N.S.) 
62;  Basabo  v.  Salvation  Army,  42  L.R.A. 
(N.S.)  1144;  and  {Srhloeiidorff  v.  Society 
of  New  York  Hospital,  52  L.R.A. (N.S.) 
505;  and  see  later  ea.ses.  Tucker  v.  Mobile 
Infirmary  Asso.  L.R.A.1915D,  1107:  Nichol- 
son V.  Atchij?on,  T.  &  S.  F.  Hospital  Asso. 
L.R.A.1910D,  1029;  and  LoetHer  v.  Shep- 
pard  &  E.  P.  Hospital,  L.R.A.1917D,  967. 
Generally,  as  to  liability  for  injury  to 
elevator  passengers,  see  notes  to  Edwards 
V.  Manufacturers'  Bldg.  Co.  2  L.R.A.(N.S.) 
744,  and  Tippecanoe  Loan  &  T.  Co.  v.  Jes- 
L.R.A.1918C. 


ter,  L.R.A.1015E,  721 ;  and  see  later  cases, 
Putnam  v.  Pacific  Monthlv  Co.  L.R.A.1.015K, 
782:  Elsey  v.  ,T.  L.  Hudson  Co.  L.R.A.19I6i3, 
12S4:  Kumetsch  v.  John  Wanamaker,  L.R.A. 
lOlOC,  1240:  Jacobi  v.  Builders'  Realtv  Co. 
L.R.A.1917E,  096:  Ross  v.  Sisters  of  Char- 
itv,  L.H.A.1917F,  2H0i  and  ^Um&y  v.  Travel- 
ers' Hotel  Co.  L.R,A.1918B,  493. 

As  to  presumption  of  negligence  from  in- 
jur v  to  elevator  passenger,  see  notes  in 
13  LR.A.(N.S.)  619;  29  L.R.A.(N.S.)  816; 
and  L.R.A.1916C,  378. 


GAMBLE  V.  VANDERBILT  UNIVEK8ITY. 


8T7 


321 ;  Labatt,  Mast.  &  S.  §  2506 ;  6  Cyc.  976 ; 
Looley,  Torts,  3d  cd.  p.  1011  j  Whittalcpr  V. 
Ot.  Lukc'o  Hoopital,  137  Mo.  App.  116,  117 
S.  W.  1189;  Heriot'B  Hospital  v.  Ross,  12 
Clark  &  F.  507,  8  Eng.  Reprint,  1508;  Jen- 
sen V.  Maine  Eye  &  Ear  Infirmary,  107  Me. 
408,  33  L.R.A.*(N.S.)  141,  78  AU.  898; 
Johnson  v.  Chicago,  24  111.  App.  26;  Lyle 
V.  National  Home,  170  Fed.  842;  Univer- 
fcity  of  Louisville  v.  Hammock,  127  Ky.  564, 
14*L.R.A.(X.S.)  784,  128  Am.  St.  Rep.  366, 
10(5  S.  W.  219;  Taylor  v.  Protestant  Hos- 
pital Asso.  85  Ohio  St.  00,  39  L.R.A.(N.S.) 
427,  90  N.  E.  1089,  1  N.  C.  C.  A.  438; 
Arkansas  Midland  R.  Co.  v.  Pearson,  98 
Ark.  399,  34  L.R.A.(N.S.)    317,  135  S.  W. 

yi7. 

Neil,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

This  was  an  action  brought  in  the  circuit 
court  of  Davidson  county  against  Vanderbilt 
I'niversitv  and  its  executive  committee  to 
recover  damages  for  injuries  inflicted  upon 
the  plaintiff's  intestate  by  the  falling  of  an 
elevator  in  an  oflice  building  owned  and 
operated  by  the  university. 

The  first  count  of  the  declaration  con- 
tains all  of  the  matters  necessary  to  be  con- 
sidered in  connection  with  the  demurrer  on 
which  the  questions  for  decision  arise. 

This  count  contains  the  following  aver- 
ments : 

"(1)  That  defendant  Vanderbilt  Univer- 
sity is  a  corporation  created  and  organiKed 
under  the  laws  of  Tennessee  and  having  its 
situs  at  Kashville,  in  said  state,  and  is  en- 
gaged, and  has  been  for  many  years,  among 
other  things,  in  the  renting  and  operation 
of  a  large  building  for  office  purposes,  owned 
by  said  defendant  and  situated  at  Nos.  311 
and  313  Fourth  avenue  north,  formerly 
Cherrv  street,  in  the  heart  of  the  business 
district  of  said  city  of  Nashville,  and  re- 
mote from  and  wholly  separate  and  distinct 
from  its  university  buildings  and  grounds, 
which  are  sitmated  in  the  suburbs  of  said 
city. 

"(2)  That  said  building  consists  of  five 
stories,  besides  a  basement,  and  contains 
numerous  offices  which  are  and  have  been 
for  many  years  rented  out  annually  to 
business  and  professional  persons,  firms, 
and  corporations  wholly  disconnected  with 
said  Vanderbilt  University  or  its  educa- 
tional work,  in  like  manner  in  all  respects 
as  other  office  quarters  are  owned  and  rent- 
ed out  to  tenants  by  other  property  owners 
of  said  eitv,  and  from  whom  are  collected 
monthly  rentals  by  said  defendant  in  like 
manner  in  all  respects  as  such  rentals  are 
collected  bv  Other  landlords  from  their  ten- 
ants  in  said  city. 

"(3)  That  said  defendant  owns,  main- 
LR.A.1918C. 


tains,  and  operates  in  said  building,  and 
has  done  so  for  many  years,  an  elevator  for 
the  use  of  its  tenants  therein,  in  like  man- 
ner in  all  respects  as  elevators  are  owned, 
maintained,  and  operated  by  other  owners 
in  other  office  buildings  in  said  city. 

"(4)  That  only  a  small  part  of  said 
building  is  and  has  been  at  any  time  used 
by  Bttid  defendant  for  its  law  department, 
and  for  its  law  library  for  the  use  of  its 
law  students,  and  the  larger  portion  of  said 
building  is  and  hajs  been  for  many  years 
rented  out,  as  aforesaid,  to  tenants  as  busi- 
ness offices,  and  the  principal  use  to  which 
the  said-  building  is  and  has  always  been 
devoted  is  that  of  rented  ofiices,  and  from 
which  said  defendant  derives  a  large  annual 
income,  to  wit,  the  sum  of  l)etween  $5,000 
and  $10,000,  and  the  rentals  charged  and 
collected  are  the  full,  usual,  and  customary 
rates  charged  for  similar  offices  in  said 
city. 

*'(5)  That  said  defendant  owns  and 
operates  and  has  for  many  years  owned  and 
operated  other  buildings  in  the  business  por- 
tions of  said  city  of  Nashville,  which  it 
r^nts  out  and  has  rented  out  for  many  years 
for  business,  hotel,  banking,  and  residence 
purposes,  to  persons,  firms,  and  corpora- 
tions in  no  way  connected  with  its  uni- 
versity or  institution  of  learning,  and  from 
which  it  receives  and  has  been  for  many 
years  receiving  an  annual  income  of  many 
thousands  of  dollars;  in  fact,  said  defend- 
ant is  and  has  been  for  many  years  one  of 
the  largest  business  property  owners  of  said 
city  of  Nashville. 

'*(6)  That  the  foregoing  facts  and  condi- 
tions existed  at  and  before  the  time  of 
the  injuries  hereinafter  complained  of. 

"(7)  That,  at  and  before  the  time  of  the 
injuries  complained  of,  defendants  J.  H. 
Kirkland,  W.  R.  Cole,  G.  M.  Neeley,  and 
John  B.  Ransom  were  members  of  the  execu- 
tive committee  of  said  defendant  Vanderbilt 
University,  and  as  such  had  charge  and  con- 
trol of  the  building  aforesaid  on  Fourth  ave- 
nue north,  and  they  and  their  associates 
and  their  appointeeSf  agents,  servants,  and 
employees  were  charged  with  tlie  duty  of 
supervision,  management,  and  operation  of 
said  building  and  the  elevators  therein. 

•'(8)  That  plaintiff's  said  husband,  Tip 
Gamble,  at  and  before  the  time  of  the  in- 
juries herein  complained  of,  was  a  tenant 
of  defendants,  occupying  an  office  on  the 
fourth  floor  of  said  building  of  defendants 
at  311  and  313  Fourth  avenue  north,  to 
wit,  in  the  year  1908. 

"(9)  That  on  or  about  the  25th  day  of 
November,  1908,  during  business  hours,  the 
plaintiff's  said  husband,  a  lawyer,  being  at 
that  time  a  tenant  of  said  building  as  afore- 
said, and  lawfully  therein,  entered  the  said 
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elevator  at  the  said  fourth  floor  for  the  pur- 
pose of  descending  to  th«  atrpAf.  nr  first 
floor,  the  said  elevator  being  at  the  time 
in  charge  of  and  operated  by  a  temporary 
servant  of  defendants,  and  not  the  regular 
operator  or  conductor,  when,  as  the  said 
elevator  descended,  the  said  temporary 
operator  or  conductor,  by  reason  of  his 
negligence  and  incompetence,  and  the  de- 
fective, worn,  and  unsafe  condition  of  the 
said  elevator,  lost  control  thereof  and  it 
fell  rapidly  to  the  bottom,  where  the  vio- 
lent and  sudden  stop  and  concussion  so 
severely  jarred  and  injured  plaintiff's  said 
husband  that,  by  reason  of  such  violent  and 
sudden  concussion  and  injury,  which  were 
wholly  without  any  fault  or  negligence  on 
his  part,  he  suffered  great  bodily  and 
mental  pain  and  anguish,  and  was  forced 
to  incur,  pay  out,  and  expend  a  large  sum 
of  money,  to  wit,  the  sum  of  $3,000,  for 
medical  and  other  treatment  and  service  in 
and  about  efforts  for  his  cure  for  a  long 
space  of  time,  to  wit,  until  the  2d  day  of 
January,  1009,  when,  as  the  result  of  said 
injury,  he  died. 

"(10)  And  BO  the  plaintiff  avers  that  the 
death  of  her  said  husband,  Tip  Gamble,  was 
caused  by  the  negligence  of  defendants  and 
their  agents,  servants,  and  employees  in  suf- 
fering and  permitting  the  said  elevator  and 
its  braking  and  controlling  apparatus  and 
machinery  to  be,  become,  and  remain  de- 
fective, worn,  out  of  repair,  unsafe,  and  in- 
sufficient to  control  the  movements  of  said 
elevator  and  so  as  to  render  said  elevator 
unsafe  and  dangerous  to  tenants  and  other 
persons  lawfully  in  said  building,  and  which 
defects  were  known  to  defendants,  and  not 
known  to  plaintiff's  said  husband;  and  also 
by  the  negligence  of  defendants  in  employ- 
ing and  placing  in  charge  of  said  elevator 
an  unskilled,  inexperienced,  and  incompe- 
tent servant  as  conductor  or  operator  there- 
of, and  whose  inexperience  and  incompetency 
resulted  in  his  loss  of  control  or  inability 
to  control  the  movements  of  said  elevator; 
:and  also  by  the  negligence  of  the  said  tem- 
porary operator  or  conductor  In  failing  to 
operate  the  same  with  reasonable  care,  to 
plaintiff's  damage  $25,000;  and  therefore 
she  sues  and  demands  a  jury  to  try  the 
■cause." 

There  are  several  grounds  of  demurrer, 
but  we  need  consider  only  the  third,  which 
presents  the  point  that  the  defendant  cor- 
poration is  a  charitable  institution,  and,  as 
such,  holds  its  funds  in  trust  for  eleemosy- 
nary purposes,  and  therefore  it  cannot  be 
held  liable  in  damages  for  the  injuries  com- 
plained of.  This  ground  of  demurrer  was 
sustained  in  the  trial  court,  and  also  in  the 
«ourt  of  civil  appeals,  and  the  case  is  now  * 
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here  on  the  writ  of  certiorari  to  the  latter 

court,  tn  j^viow  ita  decision. 

Wo  shall  defer,  for  the  present,  tiie  con- 
sideration of  the  case  of  the  executive  com- 
mittee. 

It .  is  conceded  by  the  plaintiff  that  the 
defendant  is  a  charitable  institution,  and 
the  counsel  for  the  latter  have  so  treated 
the  case.  Therefore  we  need  not  consider 
whether  the  declaration  charges  the  fact 
with  sufficient  clearness. 

The  question  for  determination  is  whether 
the  defendant  charitable  corporation  is  ex- 
empt from  liability  in  an  action  of  dam- 
ages for  the  tort  averred  in  the  declaration. 
We  had  occasion  to  consider  the  general  sub- 
ject   in    Abston    v.    Waldon   Academy,  118 
Tenn.  24,  11  L.R.A.(N.S.)   1179,  102*  S.  W. 
351.    In  that  case  it  was  held  that  the  de- 
fendant, a  charitable  corporation,  was  not 
liable  for  an  injury  to  one  of  its  studenu 
caused  by  the  negligence  of  its  servants.   \N  e 
adopted   what   is   known   in    this   clas$  of 
cases  as  the  trust  theory.    The  general  rea- 
son given  was  that  to  permit  the  payment 
of  .such  damages  would  result  in  a  diver- 
sion of  the  trust  fund  from  the  purposes  to 
which  it  was  devoted  by  the  donor.    An- 
other general  idea  was  that  the  tolerance 
of  such  liabilities  would,   in    many  case^ 
eventuate  in  the  destruction  of  the  charity, 
with   a   consequent  discouragement  of  do- 
nors, to  the  detriment  of  the  public  welfare. 
The  case,  if  the  court  had  conceded  the  doc- 
trine,  might  well  have  been  decided  on  the 
narrower  ground  to  which  many  of  the  mod- 
ern cases  are  confined,  and  on  which  some 
of  the  authorities  even  at  that  time  stood. 
to  the  effect  that  a  beneficiary  of  the  char- 
ity, in  consideration  of  the  privileges  en- 
joyed, must  be  presumed  to  have  waived  anj 
right  to  damages  of  the  kind  referred  to. 
The  court,  however,  with  all  the  authorities 
before  it  then  in  existence,  decided  to  adopt 
the  broader  view  as  being  most  in  accord 
with  sound  public  policy.     We  are  still  of 
that  view,  although  we  do  not  undervalue 
the  very  able  opinions    (Powers  v.  Masaa- 
chusetts  Homoeopathic  Hospital,  65  L.R.A- 
372,  47  C.  C.  A.  122,  109  Fed.  294;  Bruce 
V.   Central   M.  E.   Church,   147   Mich.  23U, 
10  L.R.A.(N.S.)  74,  110  N.  W.  951,  11  Ann. 
Cas.  150;  Hordern  v.  Salvation  Army,  VJ9 
N.  Y.  233,  32  L.R.A,(N.S.)  62,  139  Am,  St. 
Rep.  889,  92  N.  E.  626;   Basabo  v.  Salva- 
tion Army,   35  R.  I.   22,  42  L.R.A.(N.Sj 
1144,  85   Atl.   120,  and  others   in  accord) 
that  champion  the  more  restricted  theory. 
There  are  numerous  cases  which  support  the 
view   we  have  adopted.     Among  the;ie  ^^ 
may  cite  the  following,  in  which  the  ri<:lit^ 
of   Uiird  parties  wwe  involved:    Fire  in*- 
Patrol  V.  Boyd,  120  Pa.  624,  1  L.R.A.  417,  6 
Am.  St.  Rep.  745,  15  Atl.  553;  Fordyoe  t. 
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Woman's  Christian  Nat.  Lii>Tary  Asso.  79 
Ark.  550,  7  L.R.A.(N.S.)  485,  96  8.  W.  156; 
Whittaker  v.  St.  Luke's  Hospital,  137  Mo. 
App.  116,  117   S.   W.  1189.     Also  the  fol- 
lowing, where  the  parties  suing  were  bene- 
ficiaries, but  the  exemption  was  placed  on 
the  broad  ground  substantially  as  we  have 
stated:     Perry  ▼.  House  of  Refuge,  63  Md. 
20,  52  Am.  Rep.  495;  Heams  v.  Waterbury 
Hospital,  66  Conn.  98,  31  L.R.A.  224,  33  Atl. 
595;    Dunoan '  V.    Nebraska    Sanitarium    & 
Benev.  Asso.  92  Neb.  162,  41  L.R.A.(N.S.) 
973, 137  N.  W.  1120,  Ann.  Cas.  1913E,  1127; 
McDonald   y.   Massachusetts   General   Hos- 
pital,  120   Mass.    432,    21    Am.    Rep.   529; 
Thornton   v.   Franklin    Square   House,   200' 
Mass.  465,  22  L.R.A.(N.S.)    486,  86  N.  £. 
009;  Parks  v.  Northwestern  Univereity,  218 
111.  381,  2  L.R.A.(N.S.)  556,  75  N.  E.  991, 
4  Ann.  Cas.  103 ;  Taylor  v.  Protestant  Hos- 
ptUl  Asso.  85  Ohio  St.  90,  39  L.R.A.(N.S.) 
427,  96  N.    E.   1089,    1   N.    C.   C.    A.   438} 
Adams  v.  UniyersHy  Hospital,  122  Mo.  App. 
675,  99  S.  W.  463;  Gable  v.  Sisters  of  St. 
Francis,  227  Pa.  254,  136  Am.  St.  Rep.  879, 
75  Atl.  1087,  2  N.  C.  C.  A.  381;  Jensen  v. 
Maine  Eye  &  Ear  Infirmary,  107  Me.  408, 
33  UR.A,(N.S.)  141,  78  Atl.  898;  Lindler  v. 
Columbia  Hospital,  98  S.  C.  25,  27»  81  S.  E. 
512.    And  see  Vermillion  v.  Woman's  Col- 
lie, 104  S.  C.  197,  88  S.  E.  649.     Of  the 
foregoing  caies,  Heams  v.  Waterbury  Hos- 
pital limits  the  exemption  to  cases  where 
there  has  been  no  negligence  on  the  part  of 
the  corporation  in  the  selection  or  reten^ 
tion  of  servants.     There  are  quite  a  num- 
ber of  other  oases  that  support  the  general 
exemption      with     the     same      limitation. 
Among  these  are  Lindler  v.  Columbia  Hos- 
pital, 98  S.  C.  25,  27,  81  B.  E.  612;  McDon- 
ald V.  Massachusetts  Creneral  Hospital,  120 
Mass.  432,  21  Am.  Rep.  529;   Thornton  v. 
Franklin  Square  House,  200  Masa.  465,  22 
L.R.A.(N.S.)    486,  86  N.  E.  909;   and  Far- 
rigan  y.  Pevear,   193  Mass.   147,  7   L.R.A. 
(N.S.)  481,  118  Am.  St.  Rep.  484,  78  N.  E. 
855,  8  Ann.  Cas.  1109.    In  the  view  we  take 
of  this  case,  however,  it  is  not  necessary 
that  we  should  go  over  the  authorities  men- 
tioned, or  the  many  other  authorities  on  the 
general  subject,  all  of  which  we  have  ex- 
amined.     A   sufficiently   clear  view   of  the 
positions  of  the  various  courts,  with  cita- 
tion of  authorities,  may  be  seen,  collected 
in  a  summary  manner,  in  5  R.  C.  L.  374  to 
379,  |§  121  to  124;   11  O.  J.  pages  374  to 
378,  §§  106  to  108. 

However,  we  shall  observe  here  that  the 
doctrine  designated  as  the  trust  fund  doc- 
trine, as  applied  to  charities,  in  relation  to 
the  subject  we  now  have  in  hand,  seems 
to  have  had  its  origin  in  Heriot's  Hospital 
V.  Rossv  12  Clark  ^  F.  507,  8  Eng.  Reprint, 
1508.  There  an  effort  was  made  to  hold 
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the  corporation  liable  for  the  wrong  com- 
mitted by  the  trustees  in  refusing  to  admit 
to  the  enjoyment  of  the  charity  one  who  fell 
within  the  class  intended  to  be  served  by 
it.  To  sanction  such  a  demand  on  the 
trust  estate  it  was  said  would  be  naught 
less  than  consent  on  the  part  of  the  court 
to  the  diversion  of  a  trust  fund  from  the 
purposes  to  which  it  was  devoted  by  the 
donor,  and  therefore  the  claim  could  not  be 
entertained.  The  principle  would  seem  to 
be  broad  enough  to  cover  all  trusts,  but.  it 
has  not  been  so  ruled.  In  Bennett  v.  Wynd- 
ham,  4  De  G.  F.  &  J.  258,  262,  45  Eng.*  Re- 
print, 1183,  it  appeared  that  a  trustee  in  the 
due  execution  of  his  trust  directed  the 
bailiff  employed  on  the  settled  estate  to 
have  certain  trees  felled.  The  plaintiff  or- 
dered the  woodcutters  usually  employed  on 
the  estate  to  fell  the  trees.  In  doing  so 
they  permitted  a  bough  to  fall  into  a  lane 
and  on  a  passer-by,  breaking  his  leg.  The 
injured  man,  Leany,  brought  suit  to  recover 
damages  against  the  trustees,  and  recovered 
judgment  for  a  sum  equivalent  to  $6,000 
of  our  money.  The  trustees  paid  the  dam- 
ages, and  applied  in  chancery  for  an  allow- 
ance out  of  the  estate.  The  application  was 
granted,  the  court,  speaking  through  the 
Lord  Justice  Knight  Bruce,  said:  "The 
trustee  in  this  case  appears  to  have  meant 
well,  to  have  acted  with  due  diligence,  and 
to  have  employed"  a  proper  agent  to  do  an 
act  the  directing  which  to  be  done  was  with- 
in the  due  discharge  of  his  duty.  The  agent 
makes  a  mistake,  the  consequences  of  which 
subject  the  trustee  to  legal  liability  to  a 
third  party.  I  am  of  opinion  that  this  lia- 
bility ought,  as  between  the  trustee  and  the 
estate,  to  be  borne  by  the  estate." 

In  case  of  charitable  trusts  the  principle 
of  immunity  was  at  first  applied  as  a  gen- 
eral one,  then  subsequently  limited  in  some 
jurisdictions  as  we  have  stated.  The  under- 
lying, though  perhaps  unexpressed,  thought 
suggesting  these  restrictions  was  that  ptkb- 
lic  policy  would  be  best  served  thereby,  it 
being  judged  by  the  court  so  holding  more 
just,  more  in  accord  with  sound  policy, 
that  the  charity  whose  servants  had  caused 
the  injury  should  bear  the  burden  rather 
than  third  persons  who  had  received  no  di- 
rect benefit  from  the  institution.  We  sav 
this  was,  as  we  think,  the  underlying  rea- 
son or  principle;  the  immediate  reason, 
however,  assigned  in  these  cases,  was  that 
direct  beneficiaries  of  the  charity,  as  for 
example,  patients  in  charitable  hospitals, 
students  in  schools  and  universities  based  on 
a  charitable  foundation,  and  the  like,  must 
be  presumed  to  have  agreed  to  the  im- 
munity or  exemption,  or  to  have  waived 
liability  for  injuries  inflicted  by  servants 
selected  with  ordinary  care.     Whether  the 
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broad  view  adopted  in  our  state,  and  in 
the  states  with  which  we  standi  or  tlie  more 
restricted  view  which  obtains  in  some  other 
jurisdictions,  be  based  on  the  sounder  con- 
ception of  public  policy,  is  a  matter  of  opin- 
ion. Reasons  apparently  strong  have  been 
suggested  on  each  side  of  the  controversy. 
It  seems  to  us  that  institutions  which  so 
well  and  so  extensively  perform  public  serv- 
ice should  in  generous  measure  enjoy  the 
immunity  which  pertains  to  those  which  are 
strictly  public  or  governmental  in  their 
nature;  not  that  the  latter  principle  in 
terms  applies  to  charities,  but  that  by 
analogy  it  should  in  large  measure  apply; 
since  charitable  institutions,  in  the  care  of 
the  sick,  the  succor  of  the  indigent,  the 
education  of  the  ignorant,  and  in  other 
fields  of  activity,  perform  work  which  would 
otiierwise  devolve  on  the  government,  and 
deplete  its  revenues.  We  can  only  add  that, 
with  profound  respect  for  the  learned  courts 
that  have  advanced  the  theory  of  implied 
agreement  or  waiver  as  the  true  ground  of 
exemption,  we  are  unable  to  regard  that 
theory  as  furnishing  a  satisfactory  basis. 
There  are  cases  from  time  to  time  occurring, 
and  not  altogether  infrequent,  to  which  it 
is,  as  it  seems  to  us,  impossible  to  apply 
it, — patients  conveyed  to  hospitals  in  a  de- 
mented condition,  persons  temporarily  un> 
conscious  from  injuries  and  who  require 
immediate  surgical  and  other  attention, 
those  who  are  so  debilitated  by  disease  as 
to  have  no  power  of  understanding  the 
terms  of  a  contract,  children  too  young  to 
understand  the  meaning  of  a  contract,  or 
to  make  or  be  bound  by  one  in  any  form, 
or  even  to  understand  the  nature  of  the 
work  to  be  done  for  them.  How  can  such 
persons  be  held  to  waive  a  right  of  action 
which  the  law  gives  them?  How  can  they 
be  held  to  have  agreed  to  an  exemption? 
Manifestly  the  only  sound  theory  is  that  of 
an  exemption  based  on  public  policy.  How 
this  shall  be  applied  to  particular  cases  or 
classes  of  cases  is  a  matter  in  the  wise  dis- 
cretion of  the  courts  of  each  jurisdiction, 
according  to  their  conception  of  sound  pol- 
icy. We  can  see  no  objection  to  the  appli- 
cation  of  public  policy  as  a  ratio  decidendi. 
Every  really  new  question  that  comes  be- 
fore the  courts  is,  in  the  last  analysis,  de- 
termined on  the  theory,  when  not  deter- 
mined by  differentiation  of  the  principle  of 
a  prior  case  or  line  of  cases,  or  by  the  aid 
of  analogies  furnished  by  such  prior  cases. 
In  balancing  conflicting  solutions,  that  one 
is  perceived  to  tip  the  scale  which  the 
court  believes  will  best  promote  the  public 
welfare  in  its  probable  operation  an  a  gen- 
eral rule  or  principle.  But  public  policy  is 
not  a  thing  inilexible.  No  court  is  wise 
enough  to  forecast  its  influence  in  all  pos- 
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sible  contingencies.  Distinctions  must  be 
made  from  time  to  time  as  sound  reason  and 
a  true  sense  of  justice  may  dictate. 

As  stated,  while  we  are  disposed  to  ad- 
here to  the  general  doctrine  already  an- 
nounced in  the  Abston  Case,  yet  we  are  of 
the  opinion  that  a  distinction  should  be 
taken  on  the  facts  of  the  present  case,  aris- 
ing out  of  the  operation  by  the  defendam 
corporation  of  the  large  office  building  de- 
scribed in  the  declaration.  This  is  averred 
to  be  *' remote  from  and  wholly  separate  and 
distinct  from  the  university  buildings  and 
grounds,  which  are  situated  in  the  suburbs 
of  the  city;"  that  this  building  consists  of 
'five  stories,  besides  the  basement,  and  con- 
tains numerous  offices  which  are  and  which 
have  been  for  many  yeats  rented  out  annual- 
ly to  business  and  professional  persons, 
firms,  and  corporations,  wholly  disconnected 
from  the  university  or  its  educational  work, 
in  like  manner  in  all  respects  as  other  office 
quarters  are  owned  and  rented  out  to  ten- 
ants by  other  property  owners  of  the  city, 
and  from  whom  are  collected  monthly  rent- 
als by  the  defendant  in  like  manner  in  all 
respects  as  such  renlals  are  collected  by 
other  landlords  from  their  tenants  in  the 
city;  that  defendant  owns,  maintains,  and 
operates  in  this  office  building,  and  has  done 
so  far  many  years,  an  elevator  for  the  use 
of  its  tenants  therein,  in  like  manner  in  all 
respects  as  elevators  are  owned,  maintained, 
and  operated  by  other  owners  in  other  office 
buildings  in  the  city;  that  only  a  small 
part  of  the  building  is  and  has  been  at  any 
time  used  by  defendant  for  its  law  depart- 
ment and  for  its  law  library  for  the  use  of 
its  law  students,  and  the  larger  portion  of 
the  building  is  and  has  been  for  many  years 
rented  out,  as  stated,  to  tenants  as  business 
offices,  and  the  principal  use  to  which  the 
building  is  and  has  always  been  devoted  is 
that  of  rented  offices,  and  from  which  de- 
fendant derives  a  large  annual  income,  the 
snm  of  between  $5,000  and  $10,000,  and  the 
rentals  charged  and  collected  are  the  full, 
usual,  and  customary  rates  charged  for 
similar  offices  in  the  city. 

Although  this  building  was  lawfully  op- 
erated by  the  university  as  an  investment 
for  the  purpose  of  making  profits  to  l>e  used 
in  its  educational  work,  as  held  in  Vander- 
bilt  University  v.   Cheney,   116   Tcnn.  259, 
94  S.  W.  90,  yet  it  was  in  our  judgment  an 
enterprise   sufficiently   distinct   and  remote 
j  from  the  central  activities  of  the  charitable 
!  organization   to  make  it  inadvisable,  from 
I  the  viewpoint  of  public  policy,  to  extend  the 
e.\emptiun  from   liability  thereto.     Nor  in- 
deed can  we  l)elieve  that  the  welfare  of  the 
charity  would  be  advanced  or  promoted  by 
such  extension,  since  there  can  be  no  doubt 
that,    if   it    be   determined   that  such  acts 
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of  negligence  as  are  averred  in  the  declara- 
tion concerning  the  management  and  opera- 
tion of  the  elevator  in  an  office  building  are 
without  redress  in  law,  there  won  Id  be  few 
patrons  of  so  dangerous  an  establislunent. 
In  our  opinion  as  to  such  a  remote  enter- 
prise the  corporation  should  be  held  liable 
as  any  other  corporation;  but  such  dam- 
ages as  may  be  adjudged  against  it  for 
breaches  of  duty  in  respect  of  such  manage- 
ment should  be  charged  as  expenses  of  the 
operation  of  the  particular  property,  and 
only  the  residue  of  the  income  should  be 
available  for  the  uses  of  the  charity.  This 
was  in  effect  the  holding  in  Winnemore  ▼. 
Philadelphia,  18  Pa.  Super.  Ct.  625.  In 
that  case,  as  here,  a  separate  building  dis- 
tinct from  Oirard  College  was  operated  for 
the  purpose  of  making  income  to  be  used  in 
the  support  of  the  charity.  In  that  case, 
as  in  the  one  before  us,  the  party  suing  was 
injured  by  the  negligent  operation  of  the 
elevator  in  the  adjunct  building  named.  In 
disposing  of  the  matter  the  court  said: 
'*\Vere  the  trustees  of  the  Girard  estate  per- 
mitted to  manage  the  real  estate,  as  now  im- 
proved, without  liability  on  the  part  of  the 
fund  for  the  negligent  acts  of  the  servants 
necessary  to  the  usefulness  of  the  property, 
it  would  impose  an  unwarranted  risk  upon 
the  public  and  upon  the  tenants.  Such  a 
condition  would  certainly  result  in  injury 
to  the  trust  itself,  since  tenants  and  fre- 
qut^nters  would  scarcely  be  attracted  to  a 
building  with  such  esctraordinary  protection 
against  liability  for  negligent  employees 
thrown  around  its  ownership." 

To  the  same  general  effect,  see  Holder  v. 
Massachusetts  Horticultural  Soc.  211  Mass. 
370,  97  N.  E.  630. 

We  do  not  think  the  operation  or  validity 
of  the  exception  we  hav^e  stated  is  in  any 
wise  impaired  by  the  fact  that  a  small  part 
of  the  building  in  question  is  used  for  the 
accommodRtion  of  the  defendant's  law  de- 
partment. That  is  but  an  incidental  use. 
The  main  purpose  of  the  building  and  its 
chief  use  is  found  in  its  service  as  an  office 
building  let  for  hire  to  the  general  public. 

Furthermore,  we  do  not  mean  to  hold 
that  any  judgment  that  may  be  recovered 
can  be  levied  upon  or  colieoted  out  of  the 
university  grounds  or  buildings,  or  any 
property  therein  or  thereon  located  capable 
of  use  for  the  conduct  of  the  diarity.  The 
declaration  shows  that  there  is  ample  prop- 
erty aside  from  the  university  grounds  and 
buildings  out  of  which  may  be  realized  any 
judgment  likely  to  be  recovered.  It  should 
be  noted  that  in  this  class  of  cases  the  court 
will  not  permit  judgment  to  be  rendered 
when  it  is  apparent  there  is  no  property 
out  of  which  it  can  be  collected.  Abston  v. 
Waldon  Academy,  118  Tenn.  24,  11  L.R.A. 
L.R.A.3918C.  ^^6 


(N.S.)  1179,  102  S.  W.  351.  Even  after 
judgment  the  court  will  restrain  any  effort 
to  subject  the  property  of  the  charity  not 
liable  to  execution  because  of  Its  exempt 
character.  Fordyce  v.  Woman's  Christian 
Nat.  Library  Asso.  79  Ark.  550,  7  L.R.A. 
(X.S.)  485,  96  S.  W.  155.  It  is  to  be  ob- 
served also  that  in  a  rather  recent  case 
where  the  court  seemed  to  support  the 
liability  of  the  corporation  as  such  without 
regard  to  any  claim  of  exemption,  this  cau- 
tion was  added:  ''Nor  are  we  to  be  under- 
stood as  holding  that  the  trust  funds  of 
the  defendant  may  be  applied  to  the  pay- 
ment of  this  verdict.  The  question  is  not 
involved.  Defendant  is  not  supported  ex- 
clusively from  such  funds.  On  the  con- 
trary, its  maintenance  would  seem  from  the 
evidence  to  come  principally  from  patients 
Who  pay  for  services  rendered  them."  Ale- 
Inerny  v.  St.  Luke's  Hospital  Asso.  122 
Minn.  10,  46  L.R.A.  ("N.S. )  548,  141  N.  W. 
837. 

In  the  case  before  us  the  facts  stated  with 
regard  to  the  defective  elevator  and  its  neg- 
ligent management  resulting  in  the  injury 
of  plaintiff's  intestate  exhibit  a  clear  cause 
of  action.  We  are  of  the  opinion,  therefore, 
that  the  court  of  civil  appeals  committed 
error  in  sustaining  the  demurrer  filed  by 
Vanderbilt  University. 

Now  as  to  the  case  against  the  members 
of  the  executive  committee: 

Their  demurrer  is,  in  effect,  that  the  dec- 
laration states  no  cause  of  action  against 
them.  Tliese  defendants  were  not  the  trus- 
tees of  the  charity  in  whom  the  title  was 
vested;  therefore  the  underservants  through 
whom  they  discharged  their  duties  were  not 
their  servants,  but  the  servants  of  the  corpo- 
ration. Under  the  averments  of  the  decla* 
ration  the  members  of  the  committee  were 
only  intermediate  agents  of  the  corpora* 
tion,  charged  with  the  supervision,  control, 
and  operation  of  the  building,  including,  of 
course,  the  passenger  elevator;  Under  a  fair 
construction  of  the  language  of  the  declara'> 
tion  we  tliink  it  must  be  assumed  that  the 
details  of  operation,  as,  for  example,  the 
i*unning  of  the  elevator,  were  properly  de- 
volved upon  subordinate  servants  selected 
by  them,  under  the  oversight  and  control 
of  the  executive  committee,  and  also  that 
tliey  held  under  their  control  and  super- 
vision the  fitness  and  efficiency  of  the 
elevator  for  the  use  for  which  it  was  de- 
signed. The  substance  of  the  averment  ia 
that,  knowing  the  elevator  was  in  a  defec- 
tive and  unsafe  condition,  they,  having 
power  to  forbid  its  use,  permitted  it  to  be 
used  by  the  elevator  boy  on  the  occasion  in 
question,  and  that  by  reason  of  the  defect 
the  elevator  fell  and  caused  the  injury 
which  resulted   in   the  death   of  plaintiff's 
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Intestate.  We  attach  no  importance  to  the 
averment  concerning  the  incompetency  of 
the  elevator  boy,  because  it  is  not  further 
averred  that  the  committee  had  any  knowl- 
edge or  notice  of  such  fact,  or  that  they 
failed  to  exercise  due  care  in  his  selection. 
Even  after  the  exercise  of  due  care,  that  is, 
ordinary  care,  the  defendants  in  question 
might  have  failed  to  discover  the  want  of 
competency  on  the  part  of  tlie  elevator  boy. 
So,  the  case  must  turn  on  the  defective  con- 
dition of  the  elevator  and  the  use  of  it  in 
that  condition  with  the  knowledge  and  as- 
sent of  the  committee  in  charge,  and  in 
effect  under  their  continuing  order,  with  the 
resulting  injury. 

Does  this  make  a  case  of  liability  to  a 
third  party,  or  were  the  members  of  the 
committee  on  these  facts  liable  only  to  their 
principal,  the  corporation?  We  think  it 
makes  a  case  of  liability  to  the  third  party. 
It  was  not  merely  an  act  of  nonfeasance, 
for  which  there  was  responsibility  of  the 
intermediate  servant  to  the  master  only,  as, 
for  example,  the  failure  to  have  the  elevator 
repaired;  but  a  case  of  actual  misconduct, 
suffering  the  elevator  under  their  control 
to  be  operated  that  day  when  they  knew 
it  was  unsafe  and  unfit  for  operation,  there- 
by knowingly  subjecting  third  parties  to  a 
great  hazard.  It  was  a  case  not  of  non- 
feasance, but  of  misfeasance.  Having  this 
dangerous  agency  under  their  control,  they 
owed  to  third  parties  the  duty  of  operating 
it  in  such  a  manner  as  not  to  injure  them. 
According  to  the  averment,  they  knowingly 
set  in  motion  a  dangerous  agency  which 
they  knew,  owing  to  its  defects,  would  prob- 
ably injure  any  passenger  riding  on  it. 
Under  such  circumstances  they  became  ac- 
tive  participants  in  the  wrong  inflicted,  and 
cannot  escape  liability  on  the  ground  of 
their  representative  character.  They  could 
not  be  held  responsible  for  any  improper 
management  of  the  machine  by  the  elevator 
boy,  or  for  negligence  on  his  part  (to  this 
the  corporation  itself  would  have  to  re- 
spond), but  they  are  responsible  for  their 
own  act  in  subjecting  third  parties,  know- 
ingly, to  the  danger  stated.  Having  super- 
vision, control,  and  operation  of  the  build- 
ing and  its  machinery,  the  use  of  the  ele- 
vator must,  as  already  intimated,  be  re- 
garded as  under  their  continuing  order  or 
command. 

For  nonfeasance  an  agent  is  responsible 
to  his  principal  only.  For  misfeasance  he 
may  be  responsible  to  third  parties  also. 
Nonfeasance  is  doing  nothing.  Misfeasance 
**is  a  failure  to  use,  in  the  performance  of 
a  duty  owing  to  the  individual,  that  degree 
of  care,  skill,  and  diligence  which  the  cir- 
cumstances .  .  «  reasonablv  demaiHl." 
State  uae  of  Cardin  v.  McClellan,  113  Tenn. 
L.R,A.1918C. 


616,  621,  85  S.  W^  267,  3  Ann.  Cas.  9J^2. 
''It  is  often  said  in  the  books,"  writes  the 
supreme  judicial  court  of  Massachusetts, 
''that  an  agent  is  responsible  to  third  per> 
sons  for  misfeasance  only,  and  not  for  non- 
feasance. And  it  is  doubtless  true  that,  if 
an  agent  never  does  anything  towards  ear* 
rying  out  his  contract  with  his  principal, 
but  wholly  omits  and  neglects  to  do  so,  the 
principal  is  the  only  person  who  can  main- 
tain any  action  against  him  for  the  non- 
feasance. But  if  the  agent  once  actually 
undertakes  and  enters  upon  the  execution 
of  a  particular  work,  it  is  his  duty  to  use 
reasonable  care  in  the  manner  of  executing 
it,  so  as  not  to  cause  any  injury  to  third 
persons  which  may  be  the  natural  conse- 
quence of  his  acts;  and  he  cannot,  by  aban- 
doning its  execution  midway  and  leaving 
things  in  a  dangerous  condition,  exempt 
himself  from  liability  to  any  person  who 
suffers  injury  by  reajson  of  his  having  so 
left  them  without  proper  safeguards.  This 
is  not  nonfeasance,  or  doing  nothing,  but 
it  is  misfeasance,  doing  improperly."  Os- 
borne V.  Morgan,  130  Mass.  1<)3,  39  Am. 
Rep.  437.  One  or  two  illustrations  from 
the  decided  cases  will  suffice.  In  Hagerty  v. 
Montana  Ore  Purchasing  Co.  (Hagerty  v. 
Wilson)  38  Mont.  68,  25  LwR.A.(N«S.)  356, 
98  Pac.  643,  it  appeared  that  the  defendant, 
superintendent  of  a  min«,  permitted  a  cage 
to  be  operated  in  a  defective  shaft,  known 
by  him  to  be  defective,  by  means  of  which 
a  third  person  unacquainted  with  the  dan- 
ger, in  descending,  was  injured.  He  sued 
Wilson,  and  was  met  by  the  defense  that 
the  immediate  cause  of  the  accident  was  the 
negligence  of  the  servant  operating  the  cage, 
and  that  he  was  the  servant  not  oC  Wilson, 
but  of  the.  mining  company.  The  court 
held  that  Wilson  was  guilty  of  misfeasance 
in  permitting  the  cage  to  be  operated  in 
view  of  the  dangerous  condition  of  the 
shaft,  which  contributed  to  the  injury.  In 
Consolidated  Gas  Ca  v.  Connor,  114  Md. 
140,  32  ]UR.A.(N.S.)  809,  78  Atl.  725,  it 
appeared  that  a  gas  company  waa  acting 
as  agent  of  the  city  to  keep  its  service  pipes 
in  repair  from  its  mains  to  the  city  lamps. 
By  reason  of  its  failure  to  comply  with 
this  duty  the  gas,  when  turned  in,  escaped 
and  injured  a  third  party.  I^  was  held 
Chat  this  was  misfeasance  for  which  the 
gas  company  W9&  responsible  to  the  third 
party.  See  also  Mayer  v.  Thompson- 
Hutchison  Bldg.  Co.  28  L.R.A.  433,  and  note 
(104  Ala.  611,  53  Am.  St.  Rep.  88,  16  So. 
620)  and  note  to  Wines  v.  Crosby,  Ann. 
Cas.  1013D,  1055.  In  Tippecanoe  Loan  k 
T.  Co.  V.  Jester,  180  Ind.  357,  L.R.A.1915E, 
721,  101  N.  E.  916,  it  was  held  that  an 
agent  in  full  control  and  management  of 
an   apartment  house   for   the  owners  was 
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personally  liable  to  one  having  a  right  to 
use  the  passenger  elevator ,  for  injury  to 
him  from  the  negligence  of  the  agent  in 
rc'spect  to  it.  There  is  not  lung  m  tne  lore- 
going  in  the  least  out  of  harmony  with  our 
cases,  Nunnelly  v.  Southern  Iron  Co.  94 
Tenn.  397,  28  L.R.A.  421,  29  S.  VV,  3«1; 
Drake  v.  Hagan,  108  Tenn.  265,  67  S.  W. 
476;  or  Brown  &  Sons  Lumber  Co.  v. 
Sessler,  128  Tenn.  665,  163  S.  W.  812,  Ann. 
Cas.  19I5C,  103,  7  N.  C.  C.  A.  614.  The 
second  of  these  was  a  case  in  which  at  most 
the  agent  was  guilty  of  a  mere  nonfeasance. 
In  Brown  &  Sons  Lumber  Co.  v.  Sessler, 
the  manager  or  intermediate  agent  was 
guilty  of  no  wrongdoing  at  all,  but  was 
bought  to  be  held  liable  for  the  negligence 
of  a  subordinate  servant.     The  court  cor- 


rectly hold  that  the  ultimate  master  was 
the  responsible  party,  not  a  mere  intermedi- 
ate servant.  In  Nunnelly  y.  Southern  Iron 
Co.,  it  was  Held  that  the  officers  of  a  corpo- 
ration participating  in  its  wrongdoing  were 
guilty  with  it  to  a  tliird  party  for  an  in- 
jury inflicted.  It  results  that  on  this 
branch  of  the  case  the  court  of  civil  appeals 
is  affirmed. 

An  order  will  therefore  be  entered  revers- 
ing the  Court  of  Civil  Appeals  on  the  first 
branch  of  the  case,  affirming  it  on  the  sec- 
ond branch,  and  remanding  the  cause  to  the 
Circuit  Court  of  Davidson  County  for  fur- 
ther proceedings. 

The  defendants  will  pay  tiie  costs  of  the 
appeal. 


UNITEB  STATES  CIRCUIT  COURT  OF 
APPEALS,  EIGHTH  CIRCUIT. 

NORTHERN    PACIFIC    RAILWAY    COM- 
PANY, Appt, 
v. 

VAN  DUSKN  HARRINGTON  COMPANY. 

(245  Fed.  454.) 

Kqufty    —    compelling      transportation 
over  connecting  line. 

Equity  has  no  jurisdiction  of  a  suit  to 
compel  a  railroad  company  to  transport  a 
carload  of  wheat  to  a  point  on  a  connecting 
road  as  required  by  statute,  since  there  is 
a  plain,  adequate,  and  complete  remedy  at 
law. 
For  other  cases,  see  Equity,  /.  h,  in  Dig. 

1-S2  A\  8. 

(July  2,  1D17.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  of  the  United  States 
for  the  District  of  Minnesota,  Morris,  Dis- 
trict Judge,  granting  a  mandatory  injunc- 
tion to  compel  defendant  to  transport  a  car- 
load of  wheat  to  a  certain  point  on  a  con- 
necting road.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Arinied  before  Sanborn,  Garland,  and 
Stone,  Circuit  Judges. 

Messrs.  B.  W.  Scandrett,  O.  W.  Bnnn, 
and  Charles  Donnelly  for  appellant. 

Mr.  Harold  6.  Simpson,  for  appellee: 

The  so-called  embargo  was  illegal  because 
not  filed  Sn  accordance  with  §  6  of  the  In- 
terstate Commerce  Act,  and  it  was  unlawful 
also. 

Colorado  Coal  Traffic  Asso.  v.  Colorado  k 
8.  R.  Co.  24  Inters.  Com.  Rep.  018;  Missouri 


Note. —As  to  injunction  to  oompel  car- 
rier   to   transport   ireight,   see   annotatioA 
following  Uiis  case,  post,  887. 
L.R.A.1918C. 


&  I.  Coal  Co.  V.  Illinois  C.  R.  Co.  22  Inters. 
Com.  Rep.  39;  Re  Car  Supply  Investigation, 
42  Inters.  Com.  Rep.  657. 

A  carrier  cannot  change  its  published  tar- 
iffs by  any  contract  entered  into  with  a  ship- 
per to  the  contrary. 

Texas  &  P.  R.  Co.  v.  Mugg,  202  U.  S.  242, 
50  L.  ed.  1011,  26  Sup.  Ct.  Rep.  628;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Hefley,  158  U.  S.  98,  30 
L.  ed.  910,  15  Sup.  Ct.  Rep.  802;  Poor  v. 
Chicago,  B.  &  Q.  R.  Co.  12  Inters.  Com.  Rep 
418;  Pond-Decker  Lumber  Co.  v.  Spencer, 
30  C.  C.  A.  430,  58  U.  S.  App.  173,  86  Fed. 
846. 

Where  a  statute  prescribes  a  duty,  a 
court  of  equity  presumes  that  a  noncom- 
pliance with  that  statute  will  irreparably 
injure  one  for  whose  benefit  it  is  passed, 
and  a  court  of  equity  will  not  and  does  not 
inquire  as  to  the  actual  damage  suffered 
by  noncompliance  with  the  statutory  provi- 
sion. 

Albany  County  v.  Durant,  9  Paige,  182; 
Barnes  v.  Sabron,  10  Nev.  217,  4  Mor.  Min. 
Rep.  673;  Joy  v.'  St.  Louis,  138  U.  S.  1,  34 
L.  ed.  843,  11  Sup.  Ct.  Rep.  243;  Wiemer  v 
Louisville  Water  Co.  130  Fed.  251;  Coe  v. 
Louisville  &  N.  R.  Co.  3  Fed.  775;  Chicago, 
B.  &  Q.  R.  Co.  v.  Burlington,  C.  R.  &  N.  R. 
Co.  34  Fed.  481 ;  Covington  Stock-Yards  Co. 
V.  Keith,  139  U.  S.  128,  35  L.  ed.  73,  11 
Sup.  Ct.  Rep.  461 ;  Toledo,  A.  A.  &  N.  M.  R. 
Co.  V.  Pennsylvania  Co.  19  L.R.A.  387,  5 
Inters.  Com.  Rep.  522,  54  Fed.  738;  Re  Len- 
non,  166  U.  S.  548,  41  L.  ed.  1110,  17  Sup. 
Ct.  Rep.  658. 

Carland,  Circuit  Jucige,  delivered  the 
opinion  of  the  court: 

This  is  an  appeal  from  an  order  of  the 
district  court  assuming  to  act  under  its 
equitable  jurisdiction,  commanding  the  ap- 
pellant to  forthwith  sign,  issue,  and  deliver 
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a  bill  of  lading  to  Appellee  undor  which 
Northern  Pacific  ear  No.  19,48*2  will  move 
to  Evansville,  Indiana.  The  order  appealed 
from,  while  for  all  practical  purposes  a 
final  order,  was  really  an  interlocutory  man- 
datory injunction.  The  procedure  leading 
up  to  the  making  of  the  order  was  as  fol- 
lows : 

Upon  the  filing  of  a  complaint  on  May 
11,  1917,  a  subpcEna  was  issued  and  served 
requiring  the  appellant  to  appear  on  May 
19,  1917,  to  answer  tlie  same,  and  also  to 
show  cause  why  an  order  should  not  issue 
commanding  the  appellant  to  issue,  sign, 
and  deliver  to  the  appellee  a  bill  of  lading 
as  prayed  for  in  the  complaint.  On  the 
return  day  appellant  appeared  and  filed  a 
motion  to  dismiss  the  complaint  upon  the 
ground,  among  others,  that  the  subject- 
matter  of  the  action  was  not  within  the 
jurisdiction  of  a  court  of  equity,  for  the 
reason  that  the  complaint  showed  that 
appellee  had  a  plain,  adequate,  and  com- 
plete remedy  at  law.  Aflidavits  were  also 
iiled  by  both  parties  in  opposition  to  and 
in  support  of  the  order  to  show  cause. 
After  hearing  argument  the  court  granted 
the  order,  from  which  an  appeal  has  been 
taken.  So  far  as  the  record  shows  the 
main  case  is  still  pending  in  the  court 
below  on  complaint  and  motion  to  dis- 
miss. This  statement  is  made  for  the  pur- 
pose of  showing  that  the  case  is  not  before 
us  on  pleadings  and  proofs,  so  that  the  mer- 
its of  the  controversy  can  be  finally  deter- 
mined. We  may,  however,  in  determining 
the  validity  of  the  order  appealed  from,  in- 
quire as  to  whether  the  complaint  states  a 
cause  of  action  cognizable  in  equity,  as  the 
objection  made  below  that  it  does  not  is 
insisted  upon  here.  The  appellee  states  his 
cause  of  action  as  follows: 

I.  'That  the  complainant,  the  Van  Dusen 
Iliirrington  Company,  is  a  corporation  duly 
organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  Minnesota;  that 
it  is  engaged  in  the  business  of  buying,  sell- 
ing, and  shipping  grain." 

II.  "The  defendant  herein  is  a  duly  organ- 
ized  and  existing  corporation;  that  it  oper- 
ates lines  of  railroad  in  this  state  and  other 
states;  that  it  is  a  common  carrier  for  hire." 

HI.  "The  complainant  shows  that  on  or 
about  Uie  8th  day  of  March,  1917,  Mark  P. 
^niler  Milling  Company  delivered  to  the 
Northern  Pacific  Railway  Company,  the  de- 
fendant herein,  at  Moscow,  Idaho,  Northern 
Pacific  car  No.  19,482,  loaded  with  wheat 
consigned  to  Mark  P.  Miller  Milling  Com- 
pany, Minneapolis,  Minnesota;  that  the  de- 
fendant accepted  said  car  and  Undertook  to 
transport  the  same  in  accordance  with  its 
duty  as  a  common  carrier  and  in  accordance 
with  all  its  duly  fil«d  and  published  rates 
L.R.A.1918C. 


and  tariffs;  that  the  defendant  issued  and 
delivwed  to  said  Mark  P.  Miller  Milling 
Company  its  neerotiable  ordar  bin  «<  i«ain}<. 
whereby  it  agreed  to  transport  said  car  to 
Minneapolis,  Minnesota,  and  there  to  deliver 
the  same  to  the  owner  and  holder  of  said 
bill  of  lading,  or  to  deliver  said  car  to  such 
person  or  such  place  as  the  owner  and  hold- 
er of  said  bill  of  lading  should  duly  desig- 
nate; and  that  the  defendant  agreed  and 
undertook  to  transport  the  said  car  in  accor- 
dance with  its  duly  filed  and  published 
tariffs,  and  in  accordance  with  all  the  rules 
and  provisions  contained  in  said  tariffs." 

IV.  "That  said  Mark  P.  Miller  Milling 
Company  sold  said  car  to  the  Van  Dusen 
Harrington  Company,  the  complainant  here- 
in, and  indorsed,  delivered,  and  transferred 
to  the  complainant  the  aforementioned  order 
bill  of  lading;  that  the  complainant  is  now 
the  owner  of  the  contents  of  said  Northern 
Pacific  car  No.  19,482,  and  is  the  owner  ot 
said  negotiable  order  bill  of  lading." 

V.  "Complainant  further  shows  that  it 
desires  to  forward  said  car  to  Evansville, 
Indiana,  over  the  lines  of  the  defendant 
herein,  and  over  the  lines  of  other  carriers 
that  connect  with  defendant's   lines." 

VI.  "That  Northern  Pacific  Railway  Com- 
pany's Tariff  No.  11-E,  I.  C.  C.  No".  6127, 
duly  filed,  published,  and  in  effect  under 
index  520,  page  23,  provides  rates  from  Mos- 
cow, Idaho,  to  Minneapolis,  St.  Paul,  East 
St.  Louis,  and  other  points  beyond  Minneap- 
olis ami  St.  Paul.  That  rule  46  of  said 
tariff,  found  on  page  22,  provides  as  follows: 
'Shipments  may  be  diverted,  reconsigned  in 
transit,  or  held  in  transit  for  orders  at 
points  on  the  Northern  Pacific  Railway, 
G-reat  Northern  Railway,  or  Minneapolis, 
St.  Paul,  and  Sault  Ste.  Marie  {at  rate  in 
effect  on  date  of  shipment  from  original 
point  to  final  destination),  it  being  under- 
stood that  point  at  which  diversion  is  ac- 
complished must  be  on  direct  line  of  move- 
ment point  of  origin  of  final  destination.'" 

VII.  "That  Northern  Pacific  Railway 
Company's  Tariff  No.  770-H,  I.  C.  C.  No. 
5898,  provides  as  follows:  'A  change  in 
destination,  consignee,  or  routing  will  be 
permitted  on  all  carload  freight  whether  in 
transit  or  after  arrival  at  original  destina- 
tion.' " 

VIII.  "That  the  Southern  Bailway  Com- 
pany's tariff  issued  by  VV.  A.  Cameron, 
Agent,  No.  401-A,  I.  C.  C.  I>-85,  provides  for 
proportional  rates  from  St.  Louis,  East  St 
Louis,  and  other  points  to  Evansville,  Indi- 
ana, and  that  said  Southern  Railway  Com- 
pany connects  with  said  defendant's  rails 
and  receives  from  defendant  and  transports 
fre^ht  delivered  to  it  by  defendant  from  St 
Louis,  East  St.  Louis  and  other  points  to 
Evansville,  Indiana,  and  other  points,  and 
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that  said  Southern  Railway  Company  ia 
myif  and  at  all  times  baa  been  ready  and 
willmg  to  receive  this  particular  oar  as  well 
as  other  cars  from  said  defendaikt  at  Js^t 
St.  Louis  and  transport  the  same  to  Evans: 
ville,  Indiana." 

IX.  "Complainant  further  shows  that  it 
has  repeatediy  requested  and  deioanded  that 
the  defendant  sign,  and  deliver  to  the  com* 
plainaut  a  bill  of  lading  in  the  form  and 
with  the  provisions  and  contents  of  Exhibit 
A,  hereto  attached  and  li«reby  made  a  part 
of  this  complaint,  or  a  bill  of  lading  in  any 
that  the  defendant  agreed  to  allow  said  car 
ville,  Indiana." 

X.  "Complainant  further  shows  that  the 
tariffs  and  rules  of  the  defendant  provide 
and  agree  that  said  car  may  be  reccmaigned 
at  Minneapolis,  Minnesota,  to  JSvansville^ 
Indiana,  via  East  St.  Louis,  or  to  such  other 
point  as  the  owner  may  duly  designate; 
that  the  defendant  agreed  to  allow  said  car 
to  be  recon^igned  at  Minneapolis  to  Evana- 
ville,  Indiana." 

XI.  ''Complainant  further  shows  that  it 
lias  done  all  things  necessary  and  in  com* 
pliance  with  the  published  rules,  regula- 
tions, tariffs,  and  provisions  of  the  defend- 
ant in  order  to  entitle  complainant  to 
reconsign  and  forward  said  car  to  Evans- 
ville,  Indiana." 

XII.  "That  the  defendant,  contrary  to  its 
duty  as  a  common  carrier,  contrary  to  its 
contract,  arbitrarily,  illegally,  and  contrary 
to  the  laws  and  the  statutes  of  the  United 
States  and  the  state  of  Minnesota,  has  re- 
peatedly refused  and  still  refuses  to  sign, 
issue,  or  deliver  to  the  complainant  a  bill 
of  lading  in  the  form  and  with  the  contents 
and  provisions  as  shown  in  Exhibit  A,  or  a 
bill  of  lading  in  any  proper  form  under 
which  said  car  may  move  to  Evanaville, 
Indiana. 

"In  consideration  whereof,  and  forasmuch 
as  the  complainant  is  remediless  in  the 
premises  by  the  strict  rules  of  the  common 
law,  and  can  only  have  relief  in  a  court  of 
equity,  where  this  matter  is  properly  cogniz- 
able and  relievable,  the  complainant  prays 
that  your  Honors  will  order  the  defendant 
to  forthwith  issue,  sign,  and  deliver  to  this 
complainant  a  bill  of  lading  in  the  form 
and  with  the  contents  and  provisions  as  in 
Exhibit  A,  or  bill  of  lading  in  such  other 
proper  form  that  this  car  may  move  there- 
under to  Evansville,  Indiana.  [Here  follows 
prayer  for  subpoena  and  general  relief.]" 

Exhibit  A,  referred  to  in  the  complaint, 
was  an  ordinary  bill  of  lading,  whereby,  if 
issued,  the  appellant  agreed  to  carry  the 
car  of  wheat  mentioned  in  the  complaint  to 
Evansville,  Indiana.  We  assume,  without 
deciding,  that  the  trial  court  had  jurisdic- 
tion of  the  caae  as  a  Federal  court  under 
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the  proviso  of  %  24  and  paragraph  8  of  the 
JjBdieial  Code  (Act  March  3,  19II,  chap. 
231,  36  SUt.  at  L.  1092,  Comp.  Stat.  1916,  § 
991,  ^  8) .  Coming  to  the  question  of  the  ju- 
risdiction of  the  court  below  as  a  court  ot 
equity,  we  may  quote  the  language  used 
by  Justice  Van  Devanter  in  Singer  Sewing 
Mach.  Co.  v.  Benedict,  229  U.  8.  481,  57 
h.  ed.  1288,  33  Sup.  Ct.  Rep.  942:  ''In  the 
courts  of  tlie  United  States  it  is  a  guiding 
rule  that  a  bill  in  equity  does  not  lie  in  any 
case  where  a  plain,  adequate,  and  complete 
remedy  may  be  had  at  law.  The  statute  so 
declares  (Eev.  Stat.  §  723,  Comp.  Stat.  1916, 
§  1244),  and  the  decisions  enforcing  it  are 
without  number.  If  it  be  quite  obvious  that 
there  is  such  a  remedy,  it  is  the  duty  of  the 
court  to  interpose  the  objection  sua  sponte, 
and  in  other  cases  it  is  treated  as  waived, 
if  not  presented  by  the  defendant  in  limine. 
Keynes  v.  Dumont,  130  U.  S.  3o4,  395,  32 
L.  ed.  934,  945,  9  Sup.  Ct.  Rep.  486;  Allen 
v.  Pullman's  Palace  Car  Co.  139  U.  S.  65S, 
35  L.  ed.  303,  11  Sup.  Ct.  Rep.  682.  There 
was  no  waiver  here.  The  objection  was 
made  by  the  demurrer,  and  again  by  the  an- 
swer ;  and  so,  if  it  was  well  grounded,  it  was 
as  available  to  the  defendants  in  tlie 
circuit  court  of  appeals  to  prevent  a  decree 
against  them  there  as  it  was  in  the  circuit 
court,  Boise  Artesian  Hot  &  Cold  Water 
Co.  V.  Boise  City,  213  U.  S.  276,  53  L.  ed. 
796,  29  Sup.  Ct.  Rep.  426." 

In  New  York  Guaranty  &  Indemnity  Co. 
V.  Memphis  Water  Co.  107  U.  S.  205,  27 
L.  ed.  484,  2  Sup.  Ct.  Rep.  279,  the  Supreme 
Court  in  referring  to  Revised  Statutes,  §: 
723,  now  §  267,  Judicial  Code  (Comp.  Stat. 
1916,  §  1244),  said:  "This  enactment  cer- 
tainly means  something.'' 

We  think  it  can  be  safely  said  that  it 
means  at  least  that  the  courts  have  not  the 
power  to  dispense  with  the  ancient  rule  of 
equity  jurisdiction,,  which  prohibits  suits 
in  equity  where  a  plain,  adequate,  and  oom> 
plete  remedy  may  be  had  at  law.  An  in> 
spection  of  the  complaint  fails  to  disclose 
a  single  ground  of  equitable  jurisdietion. 
Reduced  to  its  lowest  terms,  the  complaint 
charges  that  the  appellant  is  in  possession 
of  a  carload  of  wheat  belonging  to  appellee 
which  it  jefuses  to  transport  to  Evansville, 
Indiana.  The  real  nature  of  the  case 
cannot  be  disguised  by  the  fact  that  appellee 
is  simply  demanding  the  issuance  of  a  bill 
of  lading,  for  the  reason  that  the  bill  of 
lading,  onoe  issued,  would  oblige  the  ap- 
pellant to  transport  the  car  of  wheat. 
It  cannot  be  disputed  but  that  an  action 
at  law  for  damages  is  a  complete  and 
adequate  remedy  for  the  refusal  by  a  com^ 
mon  carrier  to  transport  a  single  carload 
of  wheat.  The  damages  .  to  be  recovered 
are  easily  ascertainable,  and  in  the  present 
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case  would  be  the  difference  between  the 
value  of  the  wheat  at  Minneapolis  and  at 
Evansville,  Indiana,  leas  expense  of  car- 
riage. People  ex  rel.  Ohlen  v.  New  York, 
L,  E.  &  W.  R.  Co.  22  Hun,  533. 

Counsel  for  appellee  in  his  brief,  not  con- 
tent with  sustaining  the  theory  upon  which 
the  present  action  was  brought,  seeks  to 
demonstrate  that  the  action  could  have  been 
brought  and  maintained  on  any  one  of  four 
theories.  The  third  theory  advanced  by 
counsel  is  stated  in  his  brief  as  follows: 
'Thirdly.  The  complainant  could  have 
asked  for  a  straight  writ  of  mandamus  to 
compel  the  issuance  of  the  bill  of  lading, 
under  the  provisions  of  §  23  of  the  Inter* 
state  Commerce  Act." 

If  the  theory  so  stated  is  correct,  then  the 
question  as  to  whether  appellee  had  an 
adequate  remedy  at  law  is  not  open  to  ques- 
tion, as  the  proceeding  by  mandamus  is  a 
proceeding  at  law. 

Counsel  further  states  as  the  fourth 
theory  on  which  the  action  might  have 
been  brought,  that  appellee  could  have  asked 
for  a  mandatory  order  to  compel  the  issu- 
ance of  a  bill  of  lading  in  compliance  with 
§  20  of  the  Interstate  Commerce  Act  (Act 
Feb.  4,  1887,  chap.  104,  24  Stat,  at  L.  379), 
as  amended  (Act  June  29,  1906,  chap.  3591, 
§  7,  m;  11,  12,  34  Stat,  at  L.  595,  Comp. 
Stat.  1916,  §§  8G04a,  8604aa),  commonly 
known  as  the  ''Carmack  Amendment,"  and 
then  he  states  that  appellee  adopted  the 
fourth  or  possibly  a  combination  of  the 
third  and  fourth  remedies.  What  is  known 
as  the  Carmack  Amendment  is  a  part  of 
§  20  of  the  Interstate  Commerce  Act,  and  it 
does  provide  for  the  issuance  of  a  receipt  or 
bill  of  lading  by  the  receiving  carrier,  but 
no  form  of  procedure  is  mentioned  in  §  20, 
except  the  district  court  is  given  jurisdic- 
tion upon  the  application  of  the  Attorney 
General  of  the  United  States,  at  the  request 
of  the  Interstate  Commerce  Commission, 
alleging  a  failure  to  comply  with,  or  a 
violation  of  any  of  the  provisions  of  the 
act  to  regulate  commerce,  to  issue  a  writ 
or  writs  of  mandamus  commanding  the  car- 
rier to  comply  with  the  provisions  of  the 
act.  This  proceeding  in  equity  finds  no 
support  in  any  of  the  provisions  of  the 
Interstate  Commerce  Act,  and  as  we  have 
before  said,  if  §  23  applies,  then  the- remedy 
at  law  is  adequH.e. 

Counsel  for  appellee  further  insists  that 
a  court  of  equity  has  jurisdiction  to  enforce 
a  plain  duty  imposed  by  statute,  and  as  he 
claims  the  Carmack  Amendment  imposed  a 
plain  duty  upon  the  appellant  in  this  case 
to  issue  a  receipt  or  bill  of  lading,  a  court  of 
equity  in  a  proper  case  may  compel  it  to 
do  so.  We  think  counsel  has  confused  the 
jurisdiction  of  a  court  of  equity  to  issue  a 
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mandatory  injunction  to  oiforce  a  plain 
statutory  duty,  where  the  court  for  other 
reasons  has  equitable  jurisdiction,  with  the 
question  as  to  whether  the  court  in  the 
present  case  had  any  jurisdiction  in  equity 
at  all.  A  court  of  equity  has  no  more  au- 
thority to  enforce  a  duty  imposed  by  stat- 
ute than  it  has  to  enforce  a  moral  or  con- 
tractual duty.  It  will  enforce  either  or  all 
in  cases  where  it  has  jurisdiction. 

We  will  now  notice  some  of  the  cases 
cited  by  counsel  for  appellee  which  it  is- 
claimed  decide  that  the  present  case  is  one 
of  equitable  jurisdiction.  In  the  first  place 
it  may  be  said  that  this  is  not  a  case  where 
a  statute  has  given  a  right  without  furnish- 
ing a  remedy.  According  to  counsel's  own 
argument,  he  had  a  remedy  by  mandamus. 
The  case  of  Wiemer  v.  Ix>uitiville  Water  Co. 
130  Fed.  251,  is  cited.  This  was  a  case 
where  the  court  issued  a  mandatory  injunc- 
tion compelling  the  water  company  to  fur- 
nish the  complainants  with  water  in  ac- 
cordance with  its  duty.  We  have  no  doubt 
but  that  the  jurisdiction  of  a  court  of  equity 
was  properly  exercised  in  this  ease;  but  it 
is  no  authority  for  the  exercise  of  equity 
jurisdiction  in  the  case  at  bar,  as  the  facts 
are  entirely  different. 

The  case  of  Coe  v.  Louisville  &  N.  R.  Co. 
(C.  C.)  3  Fed.  775,  is  cited  as  being  in  point 
This  was  a  case  where  Coe  &  Milson  applied 
to  the  court  for  a  mandatory  injunction 
compelling  the  railroad  company  to  accept 
and  deliver  any  shipments  tendered  to  it; 
but  that  is  not  the  present  case.  There  is 
only  one  car  involved  here,  and  no  allega- 
tion that  there  will  ever  be  another. 

The  case  of  Chicago,  B.  A  Q.  R.  Co.  r. 
Burlington,  C.  R.  &  N.  R.  Co.  (C.  G.)  34 
Fed.  481,  is  also  cited.  This  was  an  action 
by  one  railroad  company  to  compel  another 
railroad  company  to  handle  its  cars.  Mani- 
festly there  was  no  adequate  remedy  at  law, 
and  the  case  furnishes  no  support  for  the 
position  of  appellee  in  the  present  case. 

The  case  of  Covington  Stock- Yards  Co.  v. 
Keith,  139  U.  8.  128,  35  L.  ed.  73.  11  Sup. 
Ct.  Rep.  461,  is  cited.  In  this  ease  Keith, 
who  was  engaged  in  buying  and  selling  live 
stock  on  commission  as  well  as  on  his  own 
account,  brought  the  same  to  and  shipped 
them  from  the  city  of  Covington,  Kentnt-ky, 
over  the  Central  Railroad.  He  owned  cer- 
tain live  stock  lots  and  yards  in  CoringftoD, 
which  were  provided  with  all  the  neces«in 
means  of  receiving,  feeding,  and  caring  f<>r 
such  stock  as  he  purchased,  or  as  might  l>e 
consigned  to  him  by  others  for  sale;  the  re- 
ceiver of  tlie  railroad  tore  up  and  rendered 
unsafe  for  use  the  connections  which  the 
railroad  had  with  his  stockvardg.  It  va^ 
held  that  it  was  the  duty  of  the  railroad 
company  to  maintain  these  connections,  aui 
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that  a  mandatory  injunction  would  issue 
to  compel  the  performance  of  the  duty ;  but 
here  the  whole  businesa  of  Keith  was  in 
jeopardy  from  day  to  day.  Manifestly  there 
was  no  adequate  remedy  at  law. 

The  case  of  Toledo,  A.  A.  &  N.  M.  R.  Co. 
V.  Pennsylvania  Co.  19  L.R.A.  387,  5  Inters. 
Com.  Rep.  522,  54  Fed.  738,  was  a  case 
Mliere  the  Pennsylvania  Railroad  Company, 
a  connection  of  the  Toledo  Railroad,  refused 
to  accept  cars  for  transportation  tendered  it 
by  the  Toledo  Railroad  on  the  ground  that 
the  Pennsylvania  employees,  being  union 
men,  refused  to  handle  cars  from  a  non- 
union railroad.  Manifestly  this  case  is  not 
authority  for  appellee.  All  the  cases  cited 
by  the  learned  counsel  are  to  the  effect  that, 
if  a  court  of  equity  has  jurisdiction  of  a 
case,  it  may  in  a  proper  case  issue  a  manda- 
tory injunction.  It  is  further  insisted  that 
this  court  will  take  judicial  notice  of  tlM 
fact  that  the  refusal  to  forward  the  car  in 
(question,  as  well  as  many  other  cars^  will 


cause  a  multiplicity  of  suits,  which  in  itself 
is  sufficieat  to  sustain  equitable  jurisdiction. 
We  have  no  reason  to  take  judicial  notice 
that  there  ia  or  will  be  a  refusal  by  appel- 
lant to  forward  any  other  cars  of  appellee, 
and,  if  we  had,  we  cannot  enlarge  the  facts 
stated  in  tlie  complaint,  and  thereby  en- 
large  the  judgment  which  the  court  may 
render.  The  trial  court  dealt  with  one  car,, 
and  that  is  all  there  is  in  the  case.  More- 
over, the  successful  prosecution  of  the  pres- 
ent action  would  not  save  a  multiplicity  of 
suits  any  more  than  an  action  at  law,  for 
the  reason  that  the  relief  asked  only  affects 
one  car,  and  the  decree  could  not  be  broader 
than  the  complaint;  so  there  is  no  merit  in 
this  contention. 

The  court  below  having  no  jurisdiction  as 
a  court  of  equity,  we  may  not  consider 
whether  the  complaint  otherwise  states  a^ 
cause  of  action. 

The  order  appealed  from  is  reversed. 


Annotadon — ^Injunction  to  compel  a  carrier  to  transport  freighL 


Cases  involving  merely  the  right  to 
injunction  to  require  a  carrier  to  furnish 
cars  or  facilities  have  been  excluded. 
Cases  passing  upon  the  necessity  of  ex- 
hausting remedy  before  the  Interstate 
Commerce  Commission  before  resorting 
to  the  courts  have  also  been  excluded. 

This  note  being  concerned  with  a 
question  of  remedy,  it  does  not  purport 
to  cover  the  substantive  question  as  to 
the  duty  of  the  carrier  to  accept  goods 
for  transportation.  One  phase  of  that 
substantive  question  is  presented  in  the 
notes  in  40  L.R.A.(N.S.)  798,  and  45 
L.R.A.(N.S.)  120,  on  duty  of  carrier 
to  accept  liquor  for  transportation  to 
points  where  its  sale  is  prohibited  or 
restricted. 

A  very  few  reported  cases  have  passed 
npon  the  power  of  a  court  of  equity  to 
compel  a  carrier  to  transport  freight. 

As  pointed  out  by  the  court  in 
Northern  P.  R.  Co.  v.  Van  Dusen  Har- 
rington Co.  ante,  883,  it  will  be  ob- 
served that  the  cases  in  which  injunc- 
tions have  been  awarded  involved  more 
than  a  single  shipment.  No  other  case 
has  been  found  containing  a  discussion 
of  the  power  of  a  court  of  equity  to 
award  injunction  in  a  case  involving  a 
single  shipment  only.  Injunction  to 
compel  a  carrier  to  receive  and  trans- 
port shipments  of  freight  generally 
bave  been  awarded  where  the  refusal 
would  cause  irreparable  damage  to  the 
shipper's  business,  on  the  ground  that 
the  remedy  at  law  was  inadequate,  or 
L.R,A.1918C. 


where  a  multiplicity  of  suits  would  be 
avoided.  Likewise,  injunctions  have 
been  awarded  to  compel  a  railroad  com- 
pany to  handle  the  cars  of  a  connecting 
carrier. 

Thus,  in  Coe  v.  Louisville  &  N.  R.  Co. 
(1880)  3  red.  775,  set  out  and  distin- 
guished in  Northern  P.  R.  Co.  v.  Van 
DusEN  Harrington  Co.  it  was  held  that 
shippers  maintaining  a  stockyard  for  the^ 
shipment  and  receipt  of  livestock  were 
entitled  to  a  mandatory  injunction  to^ 
prevent  a  railroad  company  from  carry- 
ing out  its  threat  to  discontinue  the  prac- 
tice of  receiving  and  delivering  ship- 
ments at  the  shippers'  yards  as  it  had 
done  for  many  years,  and  to  accept  and 
deliver  shipments  of  live  stock  in  that 
locality  only  through  the  yards  of  a 
company  about  to  erect  a  union  stock- 
yard, over  the  objection,  first,  that  there 
was  an  adequate  remedy  at  law,  and, 
second,  that  no  relief  in  the  nature  of  a 
mandatory  order  to  compel  defendant  to 
continue  accommodations  to  the  com- 
plainants ought  to  be  made  until  the  final 
hearing.  The  court  said:  '^Complain- 
ants  could,  in  the  event  defendant 
carries  its  threat  into  execution  and 
witholds  the  accommodations  claimed 
as  their  right,  sue  at  law  and  re- 
cover damages  for  the  wrong  to  be 
thus  inflicted.  But  they  could  not^ 
through  any  process  used  by  courts  of~ 
law,  compel  defendant  to  specifically 
perform  its  legal  duty  in  the  pr^nises. 
And  this  imperfect  redress  could  only- 
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be  attained  through  a  multiplicity  of 
suits,  to  be  prosecuted  at  great  expense 
of  money  and  labor;  and  then,  after 
reaching  the  end  through  the  harassing 
delays  incident  to  sueh  litigation,  com- 
plainants' business  would  be  destroyed, 
and  the  Union  Stockyard  Company, 
born  of  favoritism  and  fostered  by  an 
illegal  and  unjust  discrimination,  would 
be  secure  in  its  monopoly.  Here  an 
adequate  remedy  can  be  administered 
and  a  multiplicity  of  suits  avoided. 
One  other  point  remains  to  be  noticed. 
Ought  a  mandatory  order  to  issue  upon 
this  preliminary  application?  Clearly 
not,  unless  the  urgency  of  the  case  de- 
mands it,  and  the  rights  of  the  parties 
are  free  from  reasonable  doubt.  The 
duty  which  the  complainants  seek  by 
this  suit  to  enforce  is  one  imposed  and 
defined  by  law, — a  duty  of  which  the 
court  has  judicial  knowledge.  The  in- 
junction compelling  its  performance 
pending  this  controversy  can  do  defend- 
ant no  harm;  whereas  a  suspension  of 
accommodations  would  work  inevitable 
and  irreparable  mischief  to  complain- 
ants. The  injunction  prayed  for  will 
therefore  be  issued." 

And  in  Royal  Brewing  Co.  v.  Missouri, 
K.  &  T.  R.  Co.  (1914)  217  Fed.  14G, 
it  was  held  that  a  court  of  equity  had 
jurisdiction  to  award  an  injunction  to 
compel  a  carrier  to  receive  and  trans- 
port interstate  shipments  of  intoxicat- 
ing liquors  in  "dry^'  territory,  where  the 
complainant,  a  wholesale  liquor  dealer, 
alleged  that  defendant's  refusal  to  trans- 
port the  liquor  will  work  irreparable 
damage  to  his  business,  which  cannot 
be  estimated  in  damages.  Citing  Louis- 
ville &  N.  R.  Co.  V.  F.  W.  Cook  Brew- 
ing Co.  (1912)  223  U.  S,  70,  56  L.  ed. 
355,  32  Sup.  Ct.  Rep.  189. 

In  the  latter  case  the  United  States 
Supreme  Court  held  that  the  objection 
that  there  was  an  adequate  remedy  at 
law  where  a  carrier  refused  to  accept 
interstate  shipments  of  intoxicating 
liquors  destined  to  local  option  or  "dry" 
points  in  another  state,  and  announced 
its  purpose  to  persist  in  such  refusals, 
comes  too  late,  if  ever  available,  when 
first  made  on  appeal.  Justice  Lurton 
saiil:  "The  announced  purjiose  of  the 
railroad  company  to  abjure  its  function 
and  duty  as  a  common  carrier  in  re- 
spect of  interstate  shipments  of  all  in- 
toxicating liquors  to  localities  in  the 
state  of  Kentucky  where  the  Kentucky 
local  option  prohibition  laws  prevailed 
threatened  the  ruin  of  complainants' 
business,  and  relief  by  injunction  against 
such  a  continued  course  of  conduct  was 
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certainly  one  which  in  such  circum- 
stances might  be  granted.  Where  the 
case  is  one  in  which,  under  any  circum- 
stances, relief  in  equity  may  be  admis- 
sible, it  is  too  late  to  say  that  there  was 
an  adequate  remedy  at  law  only  upon 
review  proceedings." 

In  Rogers  Locomotive  &  Mach.  Works 
V.  Erie  R.  Co.  (1869)  20  K.  J.  Eq.  379, 
it  was  held  that  a  shipper  was  not  en- 
titled to  a  preliminary  injunction  before 
final  hearing  to  compel  a  railroad  com- 
pany to  transport  goods  at  the  estab- 
lished rates,  but  that  an  injunction 
would  issue  to  prevent  persons  from  en- 
tering into  an  agreement  or  fronj  doing 
anything  to  prevent  or  hinder  the  rail- 
road company  from  transporting  the 
shipper's  goods. 

In  the  following  cases  injunctions 
were  granted  to  compel  a  carrier  to  re- 
ceive and  transport  interstate  shipments 
of  intoxicating  liquors,  without  discus- 
sion as  to  the  power  of  a  court  of  equity 
to  grant  injunctions:  Bluthenthal  v. 
Southern  R.  Co.  (1898)  84  Ped.  920; 
Crescent  Liquor  Co.  v.  Piatt  (1906)  148 
Ped.  894. 

And  in  the  following  cases  injunctions 
to  compel  a  carrier  to  transport  inter- 
state shipments  of  intoxicating  liquors 
were  denied  upon  the  merits,  without 
discussion  as  to  the  power  of  the  court: 
Danciger  v.  Wells,  F.  &  Co.  (1907)  154 
Ped.  379;  Missouri,  K.  &  T.  R.  Co.  v. 
Danciger  (1918)  —  C.  C.  A.  — ,  248 
Ped.  36. 

In  Toledo,  A.  A.  &  N.  M.  R.  Co.  v. 
Pennsylvania  Co.  (1893)  19  L.R.A.  387, 
5  Inters.  Com.  Rep.  5'^,  54  Ped.  73S, 
which  is  set  out  and  disting^slied  in 
Northern  P.  R.  Co.  v.  Van  Dusen  Har- 
rington Co.  ante,  883,  a  preliminary 
mandatory  injunction  was  grantad 
against  a  railroad  company  that  threat- 
ened to  refuse  to  interchange  frei.^ht 
with  the  complainant,  a  connecting  rail- 
road, because  of  the  refusal  of  its  em- 
ployees, who  were  union  men,  to  handle 
cars  of  the  complainant  railx'oad  com- 
pany, whose  employees  were  not  union 
men.  The  court  said:  "The  office  of  a 
preliminary  injunction  is  to  preserve  the 
status  quo  until,  upon  final  hearing,  the 
court  may  grant  full  relief.  .  .  • 
Now  the  normal  condition,  the  status 
quo,  between  connecting  common  car- 
riers under  the  Interstate  Commerce 
Law,  is  a  continuous  passage  of  freiirht 
backward  and  forward  between  them, 
which  each  carrier  has  a  right  to  enjt\v 
without  interruption,  exactly  as  ripari- 
an owners  have  a  right  to  the  continuous 
flow  of  the  stream  without  obstruction. 
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Since  Lord  Thurlow's  time  tke  prelim-* 
inary  mandate^  injanetion  has  b«en 
Qsed  to  remove  obstructio&B  and  keep 
clear  the  stream.  Robinson  v.  Byron 
(1785)  1  Bro.  Ch.  588,  28  Eng.  Reprint, 
1315;  Lane  v.  Newdigate  (1804)  10  Ves. 
Jr.  192,  32  Eng.  Reprint,  818,  7  Revised 
Rep.  381.  So  an  obstruction  to  the  flow 
of  interstate  freight  must  be  prelimina- 
rily enjoined,  even  though  it  requires  a 
mandatory  injunction.  The  quasi  pub- 
lic nature  of  the  duty  to  be  performed 
by  the  common  carriers  and  the  irrep- 
arable character  of  the  injury  likely 
to  result  are  ample  grounds  for  this. 
The  Interstate  Commerce  Law  recognizes 
the  necessity  for  such  a  remedy,  for 
in  summary  equity  proceedings  at  the 
instance  of  the  Interstate  Commerce 
Commission,  provided  by  §  16,  as  amend- 
ed in  1889,  express  power  to  issue  in- 
junctions, mandatory  or  otherwise,  to 
prevent  violations  of  the  orders  of  the 
commission,  is  givien  to  circuit  courts. 
In  addition  to  that,  a  remedy  by  manda- 
mus in  the  district  and  circuit  courts 
is  given  to  an  inteirested  person  to  com^ 


pel  compliance  by  the  common  carriei^ 
with  the  provisions  of  the  act.  As  this 
latter  proceeding  is  denominated  ^eu- 
mul«tive'  in  the  statute,  it  does  not  pre- 
vent the  remedy  by  injiAiction,  nor 
would  it  in  any  event,  because  the  in- 
adequacy of  the  legal  remedy,  which 
justifies'  equitable  intervention  by  in- 
junction, is  only  the  inadequacy  of  a  re- 
covery in  damages  by  action  at  law. 
Atty.-Gen.  v.  Mid-Kent  R.  Co.  (1867) 
L.  R.  3  Ch.  (Eng.)  100,  16  Week.  Rep.. 
258." 

And  in  Chicago,  B.  &  Q.  R.  Co.  v. 
Burlington,  C.  R.  &  N.  R.  Co.  (1888) 
34  Fed.  481,  cited  and  distinguished  in 
Northern  P.  R.  Co.  v.  Van  Dusek  Har- 
rington Co.,  a  mandatory  injunction 
was  granted  to  compel  a  railroad  com- 
pany to  handle  the  cars  of  another  rail- 
road company,  upon  the  ground  that  the 
remedy  at  law  was  inadequate,  although 
the  defendant  company  alleged  that  its 
employees  threatened  to  cease  work  if 
it  handled  the  cars  of  the  complainant 
company,  whose  employees  had  been 
ordered  to  strike.  A.  L.  R. 


KANSAS  SUPREME  COURT. 

STATE  OF  KANSAS  EX  REL.  BLANCHE 
CARMONS,  Appt., 

V. 

ROBERT  L.  WOODS, 
( —  Kan.  — ,  170  Pac.  98G.) 

Bastardy  —  presumption  of  innocence. 

1.  In  a  bastardy  proceeding,  the  instruc- 
tion given  to  the  jury  that  "the  law  pre- 
sumes morality  and  uprightness  until  the 
contrary  is  made  to  appear  from  the  evi- 
dence, and  yon  are  instructed  that  defend- 
ant in  this  case  is  presumed  to  be  innocent 
of  the  charge  made  against  him,  and  that 
presumption  remains  wit^  him  through  all 
stages  of  the  trial  and  until  overcome  by 
the  evidence  of  the  state  by  a  preponder- 
ance of  the  credible  evidence,"  is  held  not 
erroneous. 

For  other  cases,  see  Trial,  TIL  e,  5,  in  Dig, 
1-52  N.  8, 

Witness  ^~  right  to  reject  testimony. 

2.  A  jury  is  not  warranted  in  arbitrarily 
or  capriciously  rejecting  the  testimony  of  a 
witness,  but  neither  are  they  required  to 
accept  and  give  effect  to  testimony  whicli 

Headnotes  by  Johnston,  Ch.  J. 


Xote.  —  As  to  presumption  and  burden  of 
proof  in  bastardy  proceedings,  see  annota- 
tion following  this  case,  post,  891;  and 
references  therein  to  annotation  on  related 
questions. 
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they  find  to  be  unreliable,  although  it  may 
be  uncontradicted. 

For  other  caftes,  see  Witnesses,  IV.  in  Dig, 
l-SH  N.  S. 

(February  9,  1918.) 

A  PPEAL  by  plaintiff  from  a  judgment  of 
J.V  the  District  Court  for  Chase  County 
denying  a  motion  for  judgment  notwith- 
standing a  verdict  for  defejudant,  and  over- 
ruling a  motion  for  new  trial  in  a  bastardy 
proceeding.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  H.  Carpenter  for  the  State. 

Messrs.  R.  M.  Hamer  and  H.  £2.  Ganse, 
for  appellee: 

It  is  not  error  to  instruct  a  jury  trying 
an  action  for  bastardy,  in  which  the  de- 
fendant denies  the  charge,  that  the  defend- 
ant is  presumed  to  be  innocent  until  it  has 
been  proved  to  the  satisfaction  of  the  jury 
by  a  preponderance  of  the  evidence,  that  he 
is  the  father  of  the  relatrix's  child. 

State  ex  rel.  Bjorn  v.  Creager,  97  Kan. 
334,  155  Pac.  29. 

The  record  fails  to  show  that  the  jury 
was  actuated  by  passion  or  prejudice,  but 
it  does  show  that  the  jury  did  not  believe 
the.  testimonv  of  the  relatrix  and  the  wit- 
nesses  wlio  supported  her.  Thia  clearly 
was  within  the  province  of  the  jury,  and  it 
was  their  sworn  duty  to  return  such  a  ver- 
dict as  in  their  judgment  the  evidence  war*- 
ranted. 
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Howell  V.  Harper,  86  Kan.  396,  121 
Pac  362;  Jevons  V.  Union  P.  R.  Co.  70 
Kan.  491,  78  Pac.  817,  17  Am.  Neg.  Rep. 
234  J  Cobe  v.  Coughlin  Hardware  Co.  83 
Kan.  522,  31  L.R.A.(N.S.)  1126,  112  Pac. 
115;  Saindon  v.  Morrell,  78  Kan.  53,  95 
Pac.  1056;  Avery  v.  Union  P.  R.  Co.  73  Kan. 
563,  85  Pac.  600;  Missouri,  K.  &  T.  R.  Co. 
V.  L.  A.  Watkins  Merchandise  Co.  76  Kan. 
S13,  02  Pac.  1102;  Harrod  v.  Latham  Mer- 
cantile &  Commercial  Co.  77  Kan.  466,  95 
Pac.  11. 

Johnston,  Ch.  J.^  delivered  the  opinion  of 
the  court: 

In  a  complaint  filed  by  Blanche  Carmons 
she  charged  Robert  L.  Woods  with  the  pa- 
ternity of  her  child.  A  trial  before  a  jury 
was  had,  and  a  finding  was  made  by  the 
jury  and  approved  by  the  court  that  the 
defendant  was  not  the  father  of  the  bastard 
4^1  ild.  On  appeal  complaint  is  made  of  an 
instruction  that  "the  law  presumes  moral- 
ity and  uprightness  until  the  contrary  is 
made  to  appear  from  the  evidence,  and  you 
4iire  instructed  that  defendant  in  this  case 
is  presumed  to  be  innocent  of  the  charge 
made  against  him,  and  that  presumption 
remains  with  him  through  all  stages  of  the 
trial  and  until  overcome  bv  the  evidence  of 
the  state  by  a  preponderance  of  the  credible 
evidence." 

It  is  contended  that  as  the  proceedings 
in  a  prosecution  for  bastardy  are  governed 
by  the  rules  regulating  civil  actions,  there 
was  no  room  for  a  presumption  of  innocence 
or  good  conduct,  nor  any  justification  for 
giving  the  instruction.  In  civil  actions  for 
wrong  or  fraud  the  party  charged  may  or- 
dinarily rest  on  the  presumption  of  good 
faith  and  good  conduct  until  something  to 
the  contrary  is  shown.  In  Baughman  v. 
Penn.  33  Kan.  504,  508,  6  Pac.  892,  it  was 
lield  that  ''the  law  presumes,  in  the  absence 
of  evidence  to  the  contrary,  that  the  busi- 
ness transactions  of  every  man  are  done  in 
good  faith  and  for  an  honest  purpose." 

VAliere  it  was  claimed  that  a  railroad 
company  had  wrongfully  huilt  a  railroad 
through  the  Indian  Territory  without  right 
OT  license,  it  was  held  that  there  is  no  pre- 
sumption that  a  party  is  a  wrongdoer,  but, 
in  the  absence  of  a  contrary  showing,  the 
presumption  is  the  reverse  of  that.  Speer 
V.  Missouri,  K.  &  T.  R.  Co.  23  Kan.  571,  in 
an  action  to  recover  on  a  promissory  note 
properly  indorsed,  the  law  presumes,  in  the 
absence  of  evidence  to  the  contrary,  that 
the  holder  has  acquired  it  honestly,  and 
that  it  was  transferred  to  him  because  due 
and  for  value.  Ecton  v.  Harlan,  20  Kan. 
452.  Many  other  cases  might  be  cited  to 
the  effect  that  honesty  and  good  conduct 
•are  to  be  presumed,  both  as  to  public  officers 
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and  private  persons,  where  there  is  np  evi- 
dence to  the  contrary.  In  ordinary  negli- 
gence eases  the  rule  is  that  the  burden  is 
upon  the  plaintiff  to  prove  the  negligence 
alleged,  which  is  only  a  negative  expression 
of  the  rule  that  the  defendant  is  pre- 
sumed to  be  free  from  negligence  until  a 
showing  to  the  contrary  is  made.  However, 
we  have  an  authority  more  directly  in  point 
than  any  of  those  cited.  In  a  bastardy  pro- 
ceeding it  was  said:  "The  law  presumes 
morality  and  uprightness  of  conduct  until 
the  contrary  is  established,  and  it  is  not 
error  to  instruct  the  jury  trying  an  action 
for  bastardy,  in  which  the  defendant  denies 
the  charge,  that  the  defendant  is  presumed 
to  be  innocent  until  it  has  been  proved  to  the 
satisfaction  of  the  jury  by  a  preiJonder- 
ance  of  the  evidence  that  he  is  the  father 
of  the  relatrix's  child."  State  ex  rel.  Bjom 
V.  Creager,  97  Kan.  334,  155  Pac.  29  (Syl. 
113). 

The  similarity  of  the  language  used  in 
the  instruction  in  question  indicates  that 
this  authority  was  before  the  court  when 
the  instruction  was  written,  and  it  is  clear 
that  no  error  was  committed  in  the  giving 
of  the  instruction. 

It  is  also  insisted  that  the  jury  ignored 
the  evidence  given  in  behalf  of  the  relatrix, 
and  therefore  the  verdict  should  have  lx?en 
set  aside.  She  gave  testimony  tending  to 
show  acts  of  intimacy  with  the  defendant, 
and  that  he  was  the  father  of  her  child. 
Other  testimony  was  given  of  admissions 
made  by  him  to  the  same  effect,  but  the  jury- 
appears  to  have  deemed  the  evidence  to  be 
incredible.  The  defendant  did  not  testify, 
and  the  only  evidence  offered  in  his  helialf 
was  to  the  effect  that  the  period  of  gesta- 
tion is  ordinarily  280  days,  whereas  the 
child  of  the  relatrix  was  bom  261  days 
from  the  time  of  the  alleged  intercou^I^.^ 
It  is  insisted  that  as  the  testimony  of  the 
relatrix  was  not  contradicted  by  the  defend- 
ant nor  directly  disputed  by  other  testi- 
mony, the  verdict  should  have  1>een  5»*t 
aside  by  the  court.  There  was  little  oppos- 
ing testimony,  but  the  jury  were  not  le- 
quired  to  accredit  testimony  which  they 
deemed  to  be  unw^orthy  of  belief.  In  its  in- 
structions the  court  properly  advised  the 
jury,  as  is  usually  done,  to  the  effect  that 
if  they  believed  any  witness  had  wilfully 
testified  falsely  they  might  disregard  all  of 
the  testimony  of  the  witness,  or  so  much  of 
it  as  they  believed  to  be  untrue,  and  that 
this  rule  applied  to  witnesses  whose  testi- 
mony was  not  contradicted  by  that  of  other 
witnesses.  Of  course,  jurors  are  not  war- 
ranted in  arbitrarily  or  capriciously  reject- 
ing tlie  testimony  of  a  witness,  but  should 
carefully  and  candidly  give  effect  to  that 
which  is  credible.    No  fixed  rule  can  be  laid 
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tlown  as  to  the  teat  of  credibility.  It  is  a 
question  for  the  jury  to  consider,  and  it  haa 
been  decided  that,  although  witnesses  are 
not  contradicted,  a  jury  may  discard  their 
testimony  if  they  honestly  regard  it  to  be 
unreliable.  In  Jevons  v.  Union  P.  R,  Co.  70 
Kan.  491,  497,  78  Pac.  819,  17  Am.  Keg. 
Pii'p.  234,  where  strong  evidence  had  been 
offered  in  support  of  an  affirmative  defense 
on  which  the  court  had  directed  a  verdict, 
it  was  held  that,  the  burden  of  proving 
the  defense  being  upon  defendant,  "it  can- 
not be  said,  as  a  matter  of  law,  that  the 
jury  were  bound  to  accept  the  evidence  as 
true,  even  if  not  contradicted."  In  Cobe  v. 
Cou*(hlin  Hardware  Co.  83  Kan.  522,  525, 
31  L.R.A.(N.S.)  1126,  112  Pac.  117,  where 
is  was  insisted  that  there  was  no  opposing 
testimony  and  the  court  should  direct  a 
verdict,  it  was  said  that  "a  court  or  jury 
is  not  required  to  accept  a  statement  of  a 
witness  as  conclusive,  although  there  may 
be  no  direct  evidence  contradicting  his 
statements,  and  hence  the  court  could  not 
direct  the  verdict." 

In  Howell  v.  Harper,  88  Kan.  396,  397, 
121  Pac.  363,  it  was  remarked  thai  "it  does 
not  necessarily  follow  that  a  fact  is  estab- 


lished because  testimony  fairly  tending  to 
prove  it  is  uncontradicted  by  direct  opposing 
testimony.  It  cannot  be  said,  as  matter  of 
law,  ihat  the  jury  (or  court  trying  the  fact) 
is  bound  to  accept  evidence  as  true,  al- 
though not  contradicted  by  direct  evidence." 

See  also  Harrod  v.  Iditham  Mercantile 
&  Commercial  Co.  77  Kan.  466,  96  Pac.  11; 
Saindon  v.  Morrell,  78  Kan.  53,  95  Pac. 
1066;  Fisk  v.  Neptune,  96  Kan.  16,  149 
Pac.  692;  Wyrick  v.  Parsons  R.  &  Light  Co. 
100  Kan.  122,  163  Pac.  1059, 

The  court  that  watched  the  course  of  the 
trial  and  the  appearance  of  the  witnesses 
denied  the  motion  of  relatrix  to  give  judg- 
ment against  the  defendant  notwithstanding 
the  verdict  of  the  jury,  and  also  overrules 
her  motion  for  a  new  trial  based  upon  the 
ground  that  the  verdict  was  contrary  to  the 
evidence.  No  attack  is  made  upon  the  jury 
and  their  conduct  other  than  that  they  did 
not  credit  the  testimony  offered  in  behalf 
of  the  relatrix.  Under  the  authorities  cited, 
we  cannot  interfere  with  the  approved  find- 
ing of  the  jury,  and  therefore  the  judgment 
is  affirmed. 

All  the  Justices  concur. 


Annotation — ^Presumption  and  burden  of  proof  in  bastardy  proceedings. 


It  is  not  intended  to  inclu(}e  in  this 
note  the  question  as  to  the  proof  neces- 
sary to  establish  the  bastardy  of  a  child 
bom  to  a  married  woman.  This  is  the 
subject  of  a  note  in  36  L.R^.(N.S.) 
255. 

With  a  few  exceptions  the  courts 
agree  that  a  bastardy  proceeding  is  a 
civil  rather  than  a  criminal  proceeding, 
and  the  rules  of  evidence  applicable  to 
civil  proceedings  obtain;  hence  in  estab- 
lishing the  guilt  of  the  defendant,  in- 
cluding the  birth  and  parentage,  of  the 
child,  a  preponderance  of  the  evidence 
in  favor  of  the  prosecutrix  is  sufficient. 
Fay  V.  Reynolds  (1891)  60  Conn.  217, 
21  AtL  418;  E,  N.  E.  v.  State  (1889) 
25  Fla.  268,  6  So.  58;  Cox  v.  People 
(1884)  109  m.  457;  Lewis  v.  People 
(1876)  82  m.  104;  People  v.  Christman 
(1872)  66  HL  162,  1  Am.  Crim.  Rep. 
70;  Allison  v.  People  (1867)  45  DI.  37; 
Maloney  v.  People  (1865)  38  HL  62; 
Mann  v.  People  (1864)  35  El.  467; 
Handley  v.  People  (1915)  196  HI.  App. 
556;  People  use  of  Dunn  v.  Moore 
a014)  188  HL  App.  418;  People  ex  rel. 
Murphy  v.  Frowley  (1914)  185  HI.  App. 
338;  Reynolds  v.  State  (1888)  ll6  Ind. 
421,  17  N.  E.  909;  Harper  v.  State 
(1884)  101  Ind.  109;  Walker  v.  State 
(1841)  6  Blackf.  (Ind.)  1;  State  v. 
L.R.A.1918C. 


Croatt  (1917)  —  Iowa,  — ,  161  N.  W. 
648;  State  ex  rel.  Pithan  v.  Wanglei 
(1911)  151  Iowa,  555,  132  N.  W.  22; 
State  V.  McGlothlen  (1881)  56  Iowa, 
544,  9  N.  W.  893*  State  ex  rel.  Car- 
M0N8  V.  Woods,  ante,  889,  State  ex 
rel.  Reason  v.  'Law  (1914)  93  Kan.  357, 
144  Pac.  232;  Overloek  v.  Hall  (1889) 
81  Me.  348,  19  Atl.  169 ;  Young  v.  Make- 
peace (1869)  103  Mass.  50;  Richardson 
V.  Burleigh  (1861)  3  Allen  (Mass.)  479; 
Semon  v.  People  (1879)  42  Mich.  141, 
3  N.  W.  304;  State  v.  Nichols  (1882) 
29  Minn.  357,  13  N.  W.  153;  Sutorious 
V.  Stalder  (1911)  88  Neb.  843,  130  N. 
W.  750;  Clow  v.  Smith  (1909)  85  Keb. 
668,  128  N.  W.  140 ;  Eggleston  v.  Quinn 
(1908).  81  Neb.  457,  116  N.  W.  166; 
Souchek  v.  Karr  (1907)  78  Neb.  488, 
111  N.  W.  150 ;  Davison  v.  Cruse  (1896) 
47  Neb.  829,  66  N.  W.  823;  Dukehart 
V.  Coughman  (1893)  36  Neb.  412,  54 
N.  W.  680;  Olson  v.  Peterson  (1891) 
33  Neb.  358,  50  N.  W.  155;  Strickler 
v.  Grass  (1891)  32  Neb.  811,  49  N.  W. 
804;  Altschuler  v.  Algaza  (1884)  16 
Neb.  631,  21  N.  W.  401;  Dally  v.  Wood- 
bridge  (1848)  21  N.  J.  L.  491;  State  v. 
Goetz  (1911)  21  N.  D.  569,  131  N.  ^y, 
514;  State  v.  Brandner  (1911)  21  N.  D. 
310,  130  N.  W.  941;  Powelson  v.  State 
I  (1917)  —  Okla.  — ,  169  Pac.  1093;  Lib- 
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by  V.  State  (1914)  42  OUa.  603,  142 
Pac.  406;  State  v.  Bowen  (1883)  14  R.  I. 
165;  State  v.  Bunker  (1895)  7  S.  D.  639, 
65  N.  W.  33;  Stovall  v.  State  (1877) 
9  Baxt.  (Tenn.)  597;  State  v.  Reese 
(1913)  43  Utah,  447, 135  Pac.  270. 

It  is  not  neeessaty  that  the  ev- 
idence should  establish  the  guilt  of  the 
defendant  beyond  a  reasonable  doubt. 
Bell  V.  State  (1899)  124  Ala.  94,  27  So. 
414;  Holston  v.  State  (1917)  —  Ala. 
App.  — ,  75  So.  175;  E.  N.  E.  v.  State 
(1889)  25  ria.  268,  6  So.  58;  Semon  v. 
People  (1879)  42  Mich.  141,  3  N.  W. 
304;  State  v.  Nichols  (1882)  29  Minn. 
357,  13  N.  W.  163. 

In  a  few  jurisdictions,  however, 
bastardy  proceedings  are  regarded  as 
criminal  in  their  nature,  and  it  is  held 
that  the  guilt  of  the  defendant 
must  be  proved  beyond  a  reasonable 
doubt.  Vail  v.  State  (1897)  1  Penn. 
(Del.)  8,  39  Atl.  451;  Norwood  v.  State 
(1876)  45  Md.  68;  Sonnenberg  v.  State 
(1905)  124  Wis.  124,  102  N.  W.  233; 
Van  Tassel  v.  State  (1884)  59  Wis.  351, 
18  N.  W.  329. 

In  New  York  it  is  held  that,  since  a 
bastardy  proceeding  is  quasi  criminal, 
evidence  of  the  defendant's  guilt 
should  be  entirely  satisfactory;  and 
since  the  charge  is  so  easy  to  make  and 
so  hard  to  defend,  there  should  be  care- 
ful scrutiny  of  the  record.  Drmnmond  v. 
Dolan  (1913)  155  App.  Div.  449,  140 
N.  Y.  Supp.  307;  People  ex  rel.  Men- 
delovich  v.  Abrahams  (1904)  96  App. 
Div.  27,  88  N.  Y.  Supp.  -924;  Webb  v. 
Hill  (1909)  115  N.  Y.  Supp.  267. 

In  Alabama  it  is  held  that  the  ev- 
idence must  reasonably  satisfy  the  jury 
of  the  guilt  of  the  defendant.  White 
V.  State  (1911)  170  Ala.  1,  64  So.  430; 
Lusk  V.  State  (1901)  129  Ala.  1,  30  So. 
33;  Miller  v.  State  (1896)  110  Ala.  69, 
20  So.  392. 

The  state  need  not  show  that  no- 
one  else  was  the  father  of  the  child, 
it  being  sufficient  in  this  regard  to  show 
that  defendant  was  the  father.  Miller 
V.  State  (Ala.)  supra. 

Even  where  a  preponderance  of  the 
evidence  is  held  sufficient  to  establish 
the  guilt  of  the  defendant,  it  is  the  rule 
that  unlawful  sexual  intercourse  is  not 
presumed  from  mere  opportunity. 
Walker  v.  State  (1908)  43  Ind.  App. 
605,  86  N.  E.  502;  State  ex  rel.  Nus- 
sear  v.  Breeden  (1908)  41  Ind.  App. 
370,  83  N.  E.  1020. 

In  determining  the  preponderance  of 

the  evidence,  the  jury  should   consider 

all  of  the  presumptions  which,  according 
L.R.A.1918C. 


to  the  ordinary  course  of  events  or  ac- 
cording to  the  ordinary  experience  of 
human  nature,  arise  out  of  the  facts 
proved.  Fay  v.  Reynolds  (1891)  60 
Conn.  217,  21  Atl.  418. 

Under  a  statute  providing  that,  upon 
a  trial  of  the  issue  in  a  bastardy  pro- 
ceeding, the  examination  of  the  woman 
taken  and  returned  shall  be  presump- 
tive against  the  accused  subject  to  be 
rebutted  by  other  testimony  which  he 
may  introduce,  the  burden  of  proof  is 
upon  the  defendant  after  the  affidavit 
of  the  prosecutrix  is  filed.  State  v.  Mc- 
Donald (1910)  152  N.  C.  802,  67  S.  E. 
762;  State  v.  Mitchell  (1896)  119  N.  C. 
784,  25  S.  E.  783,  1020;  State  v.  Cagle 
(1894)  114  N.  C.  835,  19  S.  E.  766. 

Where  the  defendant  appeals  to  the 
sessions  court  from  an  order  of  aflSlia- 
tion  of  a  bastard  child,  the  burden  is 
upon  him  to  show  cause  why  the  order 
of  affiliation  should  be  set  aside.  Rex 
v.  Knill  (1810)  12  East,  50,  104  Eng. 
Reprint,  20. 

Form  of  iiutniotlon. 

Where  the  court  instructed  the  jury 
that  the  guilt  of  the  defendant  must  be 
proved  by  a  preponderance  of  the  ev- 
idence, it  is  not  error  to  refuse  further 
instructions  which  might  lead  the  jury 
to  infer  4hat   there   was   or   might  be 
something  in  addition  for  the  plaintiff 
to  do.     Sutorious  v.  Stalder  (1911)  88 
Neb.  843,  130  N.  W.  750.    For  example, 
it   is   not   necessary   further   to  charge 
the  jury  that,  if  the  evidence  is  equally 
balanced,  their  verdict  should  be  for  de- 
fendant.    Harper  v.   State   (1884)  101 
Ind.    109.     Nor   is   it   error   to  refuse^ 
also,  to  instruct  the  jury  that  the  pre- 
sumption of  law  is  that  the  defendant 
is  innocent,  and  this  presumption  must 
be  overcome  or  the  defendant  must  be 
acquitted.     Daly  v.  Melendv   (1891)  32 
Neb.  852,  49  N.  W.  926.     Or  to  refuse 
specifically   to   refer   to    the    testimony 
of  the  prosecutrix,  and  instruct  the  jury 
to  weigh  her  testimony  with  caution,  or 
if  the   jury   find   her   testimony  to  be 
untrue    upon    one    point,    they    are  at 
libertv  to  disregard  her  whole  testimonv. 
StatG^^  Reese  (1913)  43  Utah,  417,  135 
Pac.  270.    Com})are  with  State  ex  rel 
Carmons  v.   Woods,  ante,  889,  holding 
that  it  is  not  error  to  instruct  the  jury 
"that    the    law   presumes   morality  ami 
uprightness  until  the  contrary  is  made 
to  appear  from  the  evidence,  and  you 
are    instructed    tJiat    defendant   in  tliis 
case  is  presumed  to  be  innocent  of  tbe 
charge  made  against  him,  and  that  pre- 
sumption remains  with  him  through  all 
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sta^s  of  the  tnal  and  until  overcome 
by  the  evidence  of  the  state  by  a  pre- 
ponderance of   the  eredible  evidence/' 

It  is  proper  to  refuse  to  instruct  the 
jury  that  if  it  is  probable  that  the  de- 
fendant is  innocent  he  shall  be  acquit- 
ted. Holston  V.  State  (1917)  —  Ala. 
App.  — ,  75  So.  175. 

An  instruction  that  the  most  convinc- 
ing evidence  was  on  the  side  of  the 
people  without  reference  to  the  number 
of  witnesses  is  misleading  and  errone- 
ous. People  ex  rd.  Bay  v.  De  Walt 
(ldl4)  188  DL  App.  3.  And  it  is  error 
to  instruct  the  jury  to  acquit  the  de- 
fendant if  he  has  established  by  a  pre- 
ponderance of  the  evidence  that  he  was 
not  with  the  prosecutrix  at  the  time  and 
place  she  claimed  the  child  was  con- 
ceived, Eggleston  v.  Quinn  (1908)  81 
Neb.  457,  116  N.  W.  166. 

It  is  error  to  instruct  the  jury 
that  it  is  not  incumbent  upon  the 
people  to  show  by  a  clear  prepon- 
derance of  the  evidence  that  the  de- 
fendant is  the  father  of  the  child  in 
question,  but  it  is  sufScient  if  the  ev- 
idence creates  probabilities  in  favor  of 
that  opinion,  and  the  weight  of  the  ev- 
idence inclines  to  that  side  of  the  ques- 
tion, although  an  instruction  would  not 
be  error  which  requires  the  people  to 
show  the  guilt  of  the  defendant  by  a 


elear  preponderance  of  the  evidence. 
Peak  V.  People  (1875)  76  lU.  289.  It 
is  also  erroneous  to  instruct  the  jury 
that  the  people  are  not  required  to 
prove  the  guilt  of  the  defendant  beyond 
a  reasonable  doubt.  If  by  considera- 
tion of  all  of  the  evidence  they  are  in- 
clined to  believe  the  defendant  is  the 
father  of  the  child,  then  the  jury  should 
so  find.  Cox  V.  People  (1884)  109  Dl. 
457. 

Where  the  prosecutrix  testified  to 
three  different  occasions  on  which  she 
had  sexual  intercourse  with  the  defend- 
ant, it  is  not  error  for  the  court  to  in- 
struct the  jury  in  substance  that,  if  a 
preponderance  of  the  evidence  shows  the 
defendant  to  be  the  father  of  the  child, 
the  date  when  the  intercourse  took  place 
between  the  parties  is  immaterial. 
Handiey  v.  People  (1915)  196  111.  App. 
556. 

Where  under  the  case  disclosed  by 
the  prosecutrix,  in  order  for  the  de- 
fendant to  be  guilty,  the  child  must  have 
been  of  premature  birth,  it  is  error  for 
the  court  to  refuse  so  to  instruct  the 
jury  as  to  clearly,  unequivocally,  and 
emphatically  cast  upon  her  the  burden 
of  showing  that  the  child  was  premature- 
ly bom.  Souchek  v.  Karr  (1907)  78 
Neb.  488,  111  N.  W.  150.  A.  G.  S. 


3IISSISSIPPI  SUPREME  COURT. 

( In  Banc. ) 

DUNCAN    THOMPSON,    Auditor,    et    al., 

Appts., 
v. 

A.  J.  McLEOD. 

(112  Miss.  383,  73  So.  193.) 

Tax  —  on  extraction  of  turpentine  — 
Talidity. 

A  tax  of  a  certain  amount  per  cup  or  box 
for  the  privilege  of  carrying  on  the  busi- 
ness of  extracting  turpentine  from  stand- 
ing trees  is  a  property  tax  within  the  con- 
stitational  provision  that  taxes  shall  b6 
equal  and  tmiforia  and  that  property  shall 
be  taxed  in  proportion  to  its  value,  and 
when  the  land  is  already  taxed  it  is  invalid 
as  double  taxation. 
For  other  cases,  see  Taxes,  I,  0,  in  Dig. 

(Cook  and  Potter,  J  J.,  dissent.) 
(December  11,  1916.) 


^  A  PPEAL  by  defendants  from  a  decree  of 
1\  the  Chancery  Court  for  Hinds  County 
overruling  their  demurrer  to  a  bill  filed  to 
restrain  them  from  levying  and  assessing 
a  privilege'  tax  on  plaintiff.    Affirmed. 

Statement  by  SteyenB>  J.: 

Appellants  are,  respectively,  auditor  of 
public  accounts  and  treasurer  of  the  state 
of  Mississippi,  and  prosecute  this  appeal 
from  a  decree  of  the  chancery  court  of 
Hijids  county,  Mississippi,  overruling  their 
demurrer  to  a  bill  of  complaint  Hied  by 
ai^elleo  to  restrain  these  officials  from 
levying  and  aasessing  the  tax  attempted 
to  be  imposed  by  chapter  110,  Laws  of 
1912,  being  "An  Act  to  Levy  and  Collect 
and  Enforce  the  Payment  of  an  Annual 
Privilege  Tax  or  Occupation  Fee  upon  All 
Persons,  Associations  of  Persoas,  or  Busi- 
ness Firms  and  Corporations,  Pursuing 
the  Business  of  Extracting  Turpentine 
from  Standing  Trees."  Appellee  is  a  res- 
ident and  citizen  of  Hancock  county,  Mls- 


Note.  —  For  privilege  or  occupation  tax 
on  rights  issuing  out  of  or  connected  with 
real  property  as  a  property  tax  within  the 
constitutional  provision,  see  annotation  fol- 
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lowing  this  case,  post,  808;  and  see  refer- 
ences therein  to  annotations  on  related  ques- 
tions. 
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sissippi,  and  engaged  extensively  in  tho 
turpentine  business.  His  bill  of  complaint 
is  very  lengthy,  and  it  is  unnecessary  to 
set  out  the  averments  thereof  in  full.  The 
material  facts  alleged  are  tliat  complain- 
ant is  the  owner  of  several  turpentine 
distilleries,  and  was,  during  the  year  pre- 
ceding January  1,  1913,  engaged  in  the 
extraction  of  ^ap  and  resin  from  a  large 
number  of  pine  trees,  and  l^ansporting 
the  same  to  his  distilleries,  and  then  and 
there  distilling  the  crude  gum  or  resin 
into  the  manufactured  product  called  "tur- 
pentine;" that  he  was  operating  seventeen 
crops  (»f  turpentine  on  the  trees,  described 
in  Exhibit  A  and  A  1  to  the  bill,  consist- 
ing of  170,000  boxes;  that  the  land  shown 
in  Exhibit  A  belonged  exclusively  to  the 
complainant,  while  the  trees  standing  upon 
the  lands  described  in  Exliibit  A  1  were 
leased  to  the  complainant  for  the  purpose 
and  with  the  right  to  extract  the  crude 
turpentine;  that  the  timber  upon  all  of 
the  lands  mentioned  had  been  duly  assessed 
for  ad  valorem  taxes  and  taxes  paid  there- 
on; that  in  extracting  resin  from  trees  the 
so-called  turpentine  crops  last  usually 
about  three  years,  and  during  the  first  year 
about  50  per  cent  of  the  entire  value  of 
the  use  of  the  sap  is  extracted,  about  30 
per  cent  the  second  year,  and  20  per  cent 
the  third  x-ear,  and  that  after  the  third 
year  the  trees  are  generally  of  no  value  for 
the  purpose  of  extracting  resin,  but  that 
complainant,  however,  was  operating  abetit 
two  crops  tapped  or  cupped  four  years 
ago;  that  five  crops  were  operated  by  com- 
plainant for  the  first  time,  five  crops  the 
second  year,  five  crops  the  third  year,  and 
two  crops  the  fourth  year;  that  complain- 
ant in  operating  turpentine  distilleries  in 
the  state  of  Mississippi  was  already  paying 
a  privilege  tax  for  the  right  so  to  do  and  in 
accordance  with  the  statutes  of  this  state. 
The  bill  then  charges  that  chapter  110, 
Laws  of  1012,  attempting  to  'impose  a  so- 
called  privilege  tax  for  the  right  to  extract 
turpentine  from  standing  trees,  is  uncon- 
stitutional and  void  for  many  reasons 
therein  alleged,  one  of  which  is  that  the 
enforcement  of  the  provisions  of  said  act 
would  contravene  §  112  of  our  state  Con- 
stitution, the  contention  being  that  the 
tax  here  attempted  to  l>e  imposed  is  a  prop- 
erty tax,  and  not  a  privilege  tax,  and,  being 
a  property  tax,  it  is  not  equal  and  uniform. 
Section  1  of  the  act  in  question  is  as 
follows:  "Be  it  enacted  by  the  legislature 
of  the  state  of  Mississippi,  that  there  is 
hereby  levied  on  the  gross  annual  cutting 
or  extraction  the  following  annual  priv- 
ilege tax  or  occupation  fee  for  the  year 
1912,  and  for  each  subsequent  year,  upon 
each  person,  association  of  persons,  or 
J..R.A.1918C. 


buaineflB  firms  and  corporations,  porsuiiig 
the  business  of  extracting  turpentine  froiL 
standing  trees.  That  for  carrying  on  the 
business  of  extracting  turpentine  from, 
standing  trees  the  license  shall  be  one 
fourth  (i)  of  1  cent  each  ye«,r  for  each 
cup  or  box." 

Other  sections  of  this  act  require  sworn 
statements  to  be  made  to  the  auditor  by 
all  persons,  firms,  and  cOTporations  affected 
by  the  act;  these  sworn  statements  to  be 
rendered  on  or  before  the  Ist  day  of  Feb- 
ruary for  the  yes^r  ending  December  31st 
next  preceding.  The  statement  required 
is  "a  sworn  statement  of  the  total  extract- 
ing of  turpentine."  A  penalty  is  imposed 
for  failure  to  pay  the  tax,  and  the  state 
treasurer  is  authorized  to  distrain  the 
goods  and  chattels  belonging  to  the  person, 
firm,  or  corporation  in  default,  and  to  sell 
a  sufficient  amount  of  the  property  of  the 
taxpayer  at  public  vendue  to  pay  the  taxea, 
together  with  K)  per  cent  thereon  for  each 
month  for  which  the  taxes  remain  unpaid: 
the  moneys  collected  to  be  placed  in  the 
treasury  to  the  credit  of  the  general  rev- 
enue fund  of  the  state. 

Mr.  George  K.  Etlirldge,  Assistant  At- 
torney General,  for  appellants. 

Messrs.  Grci^n  &  Green,  for  appellee: 

The  lease  or  privilege  of  plaintiff  con- 
stitutes property. 

Orrell  v.  Bay  Mfg.  Co.  83  Miss.  815,  70 
L.R.A.  881,  36  So.  561;  Millikin  v.  Car- 
michael,  134  Ala.  623,  92  Am.  St.  Rep.  45, 
33  So,  9;  Gex  v.  Dill,  86  Miss.  16,  38  So 
193;  Hancock  County  Imperial  Naval 
Stores  Co.  93  Miss.  827,  17  L.R.A.{K.S.) 
693,  136  Am.  St.  Rep.  561,  47  So.  177; 
Union  Naval  Stores  Co.  v.  Adams,  104 
Miss.  299,  61  So.  419;  Jones  v.  Adams, 
104  Miss.  401,  61  So.  420. 

It  being  property,  constitutionnl  taxa- 
tion thereupon  can  only  be  made  in  accord- 
ance with  vahic  under  §  112. 

Ex  parte  Drexel,  147  Cal.  766,  2  L.E.A. 
(N.S.)  588,  82  Pac.  429,  3  Ann.  Cas.  878: 
Mugler  v.  Kansas,  123  U.  S.  661,  31  L.  ed. 
210,  8  Sup.  Ct.  Rep.  273;  Brown  v.  Mary- 
land, 12  Wheat.  444,  6  L.  ed.  6S7; 
M'Cttllough  V.  Maryland,  4  Wheat.  316, 
4  L.  ed.  579;  New  York  ex  rel.  Burke  v. 
Wells,  208  V.  S.  21,  52  L.  ed.  372,  28  Sup. 
Ct..Rep.  193 J  Gulf  k  8.  I.  R.  Co.  v.  A'dams, 
90  Miss.  605,  45  So.  91;  Citizens*  Bank 
V.  A  Parker,  192  U.  S.  73,  48  L.  ed.  346,  24 
Sup.  Ct.  Rep.  181;  State  y.  Julow,  129 
Mo.  163,  29  L.R.A.  267,  60  Am.  St.  Rep. 
443,  31  S.  W.  782;  People  ex  rel.  Manhat- 
tan SaY.  Inst.  V,  Otis,  90  N.  Y.  48;  State 
V.  Goodwill,  33  W.  Va,  179,  6  L.R.A.  621, 
26  Am.  St.  Rep.  863,  10  S.  £.  286 ;  Leep  v. 
St  Louis,  I.  M.  k  S.  R.  Ck>.  58  Ark.  416,  23 
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L.R.A.  264,  41  Am.  St.  Rep.  100,  25  8.  \V. 
75;  State  ex  rel.  Zillmer  v.  Kreutsberg, 
114  WU.  630,  58  L.R.A.  748,  »1  Am.  St. 
Rep.  934,  »0  N.  W.  1100;  Brushaber  v. 
Union  P.  R.  Ck).  240  U.  S.  1,  60  L.  ed.  403, 
L.R.A.1917D,  414,  36  Sup.  Ct.  Rep.  236, 
Aim.  CaB.  1917B,  713;  Pollock  v.  Fanner's 
Loan  &  T.  Co.  157  U.  S.  668,  39  L.  ed.  811, 
]j  Sup.  Ct.  Rep.  673;  Wilby  v.  State,  93 
.MLss.  769,  28  L.K.A.(N.8.)  677,  47  So.  466; 
Vann  v.  Edwards,  135  N.  C.  681,  07  L.R.A. 
464,  47  S.  E.  784;  Wynehamer  ▼.  People, 
13  N.  Y.  396 ;  Block  'v.  Schwartz,  27  Utah, 
387,  65  L.K.A.  311,  101  Am.  St.  Rep.  971, 
7C  Pac.  22,  1  Ann.  Cas.  550. 

The  right  to  boy,  own,  or  hold  is  inherent 
and  persona],  and  is  not  taxable,  exatpt 
under  §   112. 

Wynehamer  v.  People,  13  N.  Y.  396; 
AUgeyer  v.  Louisiana,  165  U.  S.  578,  41 
L.  ed.  832,  17  Sup.  Ct.  Rep.  427;  State 
ex   rel.    Richey   v.    Smith,    42    \Va«h.    237,' 

5  L.R.A.(N.S.)  674,  114  Am.  St.  Rep.  114, 
84  Pac.  851,  7  Ann.  Cas.  577;  Chicago  v. 
Collins,  175  111.  456,  40  L.R.A.  408,  67 
Am.  St.  Rep.  224,  51  K.  £.  907;  Montgom- 
ery V.  Kelly,  142  Ala.  552,  70  L.R.A.  209, 
110  Am.  St.  Rep.  43,  38  So.  67;  Opinion 
of  Justices,  208  Mass.  618,  94  N.  £.  1043; 
Gleason  v.  McKay,  134  Mass.  426;  Stan- 
dard Oil  Co.  V.  Com.  119  Ky.  76,  82  8.  W. 
1021;    State  Y.  Good  will,  33   W.   Va.   183, 

6  L.R.A.  621,  25  Am.  St.  Rep.  863,  lU  S. 
E.  286;  Owens  Y.  State,  53  fex.  Orim.  Rep. 
105,  120  Am.  St.  Rep.  772,  112  6.  W.  1076; 
Trentham  v.  Moore,  111  Tenn.  340,  76  S. 
W.  906. 

Mr.  James  R.  McDowell*  amicua  curiie: 
The  extraction  of  turpentine  from  stand- 
ing trees  is  such  an  occupation  as  may 
subject  the  person  pursuing  it  to  the  pay- 
ment of  a  privilege  license  at  the  discretion 
of  the  legislature. 

Barataria  Canning  Co.  y.  9tate,  101 
Miss.  890,  58  So.  769;  Vicksburg  Bank  v. 
Worrell,  67  Miss.  47,  7  So.  219;  25  Cyc.  613; 
State  V.  Wheeler,  23  Nev.  143,  44  Pac.  430; 
Ex  parte  Mirande,  73  Cal.  866,  14  Pac. 
888;  Alcorn  y.  State,  71  Miss.  464,  15  So. 
37. 

Stevenfl,  J.,  delivered  the  opinion  of  the 
court: 

It  is  conceded  by  counsel  for  the  state 
that,  if  the  tax  here  attempted  to  be  im- 
posed is  a  property  tax,  the  act  imposing 
it  is  unconstitutional  and  void.  In  follow- 
ing the  rule,  so  frequently  announceid  by 
the  courts,  of  looking  through  the  form 
to  the  substance,  it  is  manifest  that  the 
tax  exacted  by  the  act  under  review  oper- 
ates, and  can  only  operate,  as  a  property 
tax,  and  is  really  not  a  privilege  tax.  We 
are  not  called  upon  to  |>lace  any  limitation 
L  R.A.1918C. 


upon  the  right  of  the  state  to  exact  licenses 
or   impose   privilege  taxes  that  are  really 
such,  and  to  require  the  taxes  as  a   con- 
dition precedent  to  the  right  to  do  business 
within  the  confines  of  our  commonwealth. 
We  do  not  question  the  right  of  the  state, 
also,   to   measure   a  privilege   tax   by   the 
volame  or  amount  of  business  done.     The 
act  here  assailed  does  not  even  attempt  to 
require  a  license  or  permit  to  be  issued  by 
any  officer  or  department  of  the  government 
as  a  condition  precedent  to  the  right  of  a 
citizen   to   extract   crude    turpentine    from 
pine  trees.     No  document   of  any  kind  is 
to  be  issued  in  advance.    The  tax  demand- 
ed by  the  act  is  to  be  paid  at  the  end  of  the 
year    and   after   the   resin    is   extracted, — 
after  the  so-called  privilege  has  been  exer- 
cised.   On  default  by  the  taxpayer,  payment 
of  the  tax  is  enforced  by  seizure  and  sale 
of  any  property  belonging  to  the  defaulter. 
The   enforcement   of   the   tax   conforms   to 
the  procedure  adopted  for  the  enforeement 
of  ad  valorem  taxes.     The  act  under   re- 
view does  not  levy  a  privilege  tax  on  the 
right  or  privilege  of  selling  resin  or  the 
gum    of    the    tree   as    originally   extracted 
and  commonly  known  as  '^crude;"  but  the 
privilege,   if   any,   which    is  taxed,  is   the 
privilege  or  right  of  the  owner  or  lessee  of 
pine    trees    to    "extract    turpentine    from 
standing  trees."    Section  1  of  the  act  makes 
no  effort  to  conceal  tlie  subjeet*matter  of 
the  tax.     It  expressly  declares  that  it  is 
"levied  on  the  gross  annual  cutting  or  ex- 
traction,*' and  the  tax  levied  is  "one  fourth 
of  1  cent  each  year  for  each  cup  or  box." 
It  is  true  the  act  in  other  language  refers 
to  it  as  a  business — '"a  business  of  extract- 
ing turpentine  from  standing  trees."     The 
imposition  of  such  a  tax  is  not  on  a  busi- 
ness, but  on  the  property  involved.     Here 
we  have  a  citizen  of  our  state  who  owns  and 
operates    his    own    turpentine    distilleries, 
who  owns  the  pine  trees  which  produce  the 
resin,  the  crude  product,  without  which  his 
distilleries    cannot    be    operated,    and    al- 
though he  pays  ad  valorem  taxes  upon  his 
land  and  standing  trees  at  their  true  value, 
and  although  he  pays  a  privilege  tax  for 
the  right  to  manufacture  spirits  of  turpen- 
tine from  the  annual  product  of  the  trees, 
he  is  now  called  upon  to  pay  an  additional 
tax  of  one  fourth  of  1  cent  on  each  box  cut 
or  chopped   on   the   trees,   and   it  requires 
no  refinement  to  observe  at  once  that  this 
is  an  additional  burden  of  taxation  oper- 
ating,   not    indirectly,    but    directly    upon 
complainant's    property.      Here    the    legis- 
lature attempts  to  say  to  the  citizen:     ^'Al- 
though we  recognize  that  you  are  the  law- 
ful lessee  or  owner  of  standing  pine  trees 
which    produce    when    tapped    an    annual 
product    of   resin,   and   although    we   have 
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<demRnded  and  you  haye  paid  your  full 
share  of  taxes  upon  these  standing  pine 
trees  and  the  soil  which  continually  feedt? 
tliem,  nevertheless  thou  sbalt  not  •  lav  ax 
to  the  tree  to  extract  the  natural  gum  with- 
out subjecting  any  property  which  you 
iiave  in  the  state  of  Mississipi  to  an  ad- 
ditional tax  of  one  fourth  of  a  cent  for  each 
box  you  cut." 

This  act  strikes  down  the  inherent  right 
of  the  property  owner  to  lay  hand  upon 
his  own  property.  Every  owner  of  a  pine 
tree  enjoys  the  same  natural  right  to  ex- 
tract gum  from  the  tree  as  the  owner  of 
a  vineyard  has  to  pluck  his  own  grapes.  It 
would  be  the  same  tiling  to  require  a 
privilege  tax  as  a  precedent  right  of  the 
owner  to  pull  the  ripe  pecans  from  his 
pecan  orchard,  or  to  enjoy  a  drink  of  pure 
water  from  the  cool  spring  of  the  old  home- 
stead. As  stated,  the  levy  is  not  imposed 
for  the  right  to  sell  crude  turpentint'.  If 
this  were  done,  then  anyone  engaged  in 
the  regular  business  of  buying  and  selling 
crude  gum  might  be  liable.  The  writer 
is  not  disposed  to  commit  this  court  to  &iiy 
unnecessary  process  of  reasoning  in  this 
opinion,  but,  having  been  bom  and  reared 
amongst  the  tall,  long*leal  pines  of  South 
Mississippi,  is  familiar  therefore  with  the 
turpentine  business,  and  feels  safe  in  assert- 
ing that  there  is  no  well-defined  busiiiesB  of 
buying  and  selling  the  crude  turpentine. 
It  is  true  that  many  individuals  tap  their 
own  trees  and  sell  the  annual  crude  product 
to  the  distilleries.  It  is  also  true  that  the 
owner  of  the  turpentine  distillery,  more 
familiarly  known  as  the  "still,"  frequently 
leases  standing  timber  for  the  express 
purpose  of  boxing  the  trees  for  turpentine. 
In  doing  so,  however,  he  is  the  owner 
cither  of  the  timber  or  of  a  valuable  lease, 
generally  referred  to  as  a  turpentine  lease. 
It  has  been  expressly  decided  by  this  court 
tiiat  a  turpentine  lease  is  1L  thing  of  value — 
"property,?  upon  the  value  of  which  the 
state  can  levy  and  does  levy  an  ad  valorem 
tax. 

The  nature  of  this  lease  was  properly 
characterized  by  our  court  in  Harrison 
Naval  Stores  Co.  v.  Adams,  104  Miss.  392, 
61  So.  417.  In  the  language  of  the  opinion 
by  Roed,  J.,  the  court  says  that  "the  leases 
give  the  appellant  the  right  \xi.  extract  the 
crude  gum  from  the  pine  trees,  and  then 
thereafter  such  product  is  liaanufactured 
in  Harrison  county  into  turpentine  and 
reain.'* 

And  in  Jones  v.  Adams,  104  Miss.  401. 
61  So.  420,  the  court,  again  speaking  by 
Reed,  J.,  says:  "The  question  before  us 
is  whether  such  turpentine  lease  is  per- 
sonal property,  subject  to  taxation.  It  is 
understood  that  the  lease  gives  a  •  .  . 
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privilege  to  enter  upon  land  for  a  term  and 
extract  gum  or  crude  products  from  the 
pine  trees,  which  is  afterwards  manufac- 
tured into  what  ia  known  aB  naval  stores. 
.  .  .  Now,  is  it  not  property?  It  ia 
subject  to  ownership,  it  has  a  value,  and 
it  may  be  bought  and  sold.  It  seems  clear 
to  us  that  it  is  property.  From  its  very 
nature  it  is  personal  property.  The  lease 
or  right  or  privilege  which  is  owned  by 
appellant,  being  personal  property,  is  sub- 
ject to  be  taxed  as  such." 

There  can,  then,  be  no  such  thing  as  a 
valid  and  lawful  turpentine  lease  without 
the  right  to  extract  the  crude  gum;  and 
the  case  thereforie  falls  clearly  and  squarely 
within  the  principle  recently  announced 
by  this  court  in  the  companion  case  of 
Thompson  v.  Kreuteer^  112  Miss.  16o.  72 
So.  891,  wherein  our  court,  by  Chief  Justice 
Smith,  observes  that  "a  tax  on  an  ebsen- 
tial  attribute  of  a  thing  ia  a  tax  on  the 
thing  itself,"  aud  "no  tax  can  be  imposed 
on  the  right  of  ownership  which  is  not  also 
a  tax  <Mi  property*" 

As  stated  by  Chief  Justice  Marshall  in 
Brown  v.  Maryland,  12  Wheat.  444,  6  L. 
ed.  687:  "All  must  perceive  that  a  tax 
on  the  sale  of  an  article  imported  only  for 
sale  is  a  tax  on  the  article  itself." 

And  subsequently,  in  the  case  of  New 
York  ex  ret  Burke  v.  Wells,  208  U.  S.  21, 
52  L.  ed.  372,  23  Sup.  Ct.  Rep.  193,  the 
rule  was  agate  declared  by  the  Supreme 
Court  of  the  United  States,  with  reference 
to  imports,  "that  a  state  cannot,  in  the 
form  of  a  license  or  otherwise,  tax  the 
right  of  the  importer  to  sell.*' 

In  Brushaber  v.  Union  P.  R.  Co.  240  U. 
S.  1,  60  L.  ed.  493,  L.R.A.1917D,  414,  36 
Sup.  Ct.  Rep.  236,  Ann.  Cas..  1917B,  713, 
the  Supreme  Court  ol  the  United  States, 
discussing  the  right  of  the  Federal  govern- 
ment to  levy  a  direct  tax  without  aa  appor- 
tionment, observes  with  reference  to  a  tax 
on  income  and  property:  "Coming  to  con- 
sider the  validity  of  the  tax  from  this 
point  of  view,  whdie  not  questioning  at  ail 
that  in  common  understanding  it  was  direct 
merely  on  income  and  only  indirect  on  prop- 
erty, it  was  held  that,  considering  tlie 
substance  of  things,  it  was  direct  on  prop- 
erty in  a  constitutional  sense,  since  to 
burden  an  income  by  a  tax  was,  from  the 
point  of  substance,  to  burden  the  prop- 
erty from  which  the  income  was  derived, 
and  thus  accomplish  the  very  thing  whicli 
the  provision  as  to  apportionment  of  direct 
taxes  was  adopted  to  prevent." 

So,  likewise,  in  Polh^ck  v.  Farmers'  Loan 
&  T.  Co.  157  U.  S.  558^  39  L.  ed.  811,  l.> 
Sup.  Ct.  Rep.  680,  the  court,  by  its  chief 
justice,  well  says  that  "a  tax.  upon  property 
holders  in  respect  of  their  estates,  whether 


THOMPSON  V.  McLEOD» 


897 


real  or  personal,  or  of  the  income  yielded 
bj  such  estates,  and  the  payment  of  'vihich 
cannot  be  avoided,  are  direct  taxes,"  and 
"an  annual  tax  upon  the  annual  value  or 
annual  user  of  real  estate  appears  to  us 
the  same  in  substance  as  an  annual  tax  on 
the  real  estate,  which  would  be  paid  out 
of  the  rent  or  income.  This  law  ta^es  the 
income  received  from  land  and  the  growth 
or  produce  of  the  land.  Mr.  Justice  Pat- 
erson  observed  in  Hylton  v.  United  States, 
3  Dall.  171,  1  L.  ed.  556,  'Land,  independ- 
ently of  its  produce,  is  of  no  value.'  " 

In  the  language  of  the  distinguished 
Coke:  *'What  is  land  but  the  profits  there* 
of!"    1  Co.  Litt.  45. 

"A  devise  of  the  rents  and  profits  or 
income  of  lands  passes  the  land  itself  both 
at  law  and  in  equity."  1  Jarman,  Wills, 
5th  ed.  789,  and  cases  cited. 

Following    the    reasoning    of    this    court 
in    Thompson    v.    Kreutzer,    supra,    there 
cannot   be   such   a   thing   as   a   turpentine 
lease  without  an  owner  or  lessee.     If,  then, 
you  tax  the  lease  itself  with  an  ad  valorem 
tax   and   at   the   same   time   exact   tribute 
from  the  lessee  in  laying  the  ax  to  the  tree, 
it  is  a  case  of  double  taxation  pure  and 
simple.      There    cannot    be    ownership    of 
standing  pine  trees  without  an  owner,  and 
if  you  tax  the  standing  trees  with  an  ad 
valorem  taic,  and  at  tlie  same  time  exact 
tribute  from  the  owner  as  a  condition  pre^ 
cedent  to  his  right  to  lay  hands  upon  the 
tree,  the  state  is  imposing  double  taxation 
upon  the  tree  itself.     Section   112  of  our 
Constitution   solemnly   declares   that  "tax- 
ation shall  be  uniform  and  equal  through- 
out  the  state,"   and   that  "property   shall 
be  taxed  in  proportion  to  its  value."     If 
the    tax   here   questioned   can   lawfully   be 
imposed,  then  the  legislature  of  our  state 
in  a  desperate  search  for  revenue  can  efTec- 
tuaJly  brush  aside  the  essential  feature  of 
equality  and  uniformity  demanded  by  the 
Constitution.     The  provision  that  property 
shall   be  taxed   in  proportion  to  its  value 
would    be    nullified,    and   the   integrity    of 
the  Constitution  itself  destroyed.    The  leg- 
islature is  here  attempting  to  denominate 
private   use  of  property   as   a   public   use. 
Appellee,   in   taking  crude  gum   from  his 
own  trees,  is  not  directly  engaged  in  any 
kind  of  mercantile  business.     He  does  not 
bring*  his  wares  into  the  market  place  nor 
upon  stock  markets.     He  is  upon  his  own 
private  property  pursuing  a  natural  right. 
"A    legislature   cannot   make    a   private 
purpose  a  public  purpose,  or  draw  to   it- 
self   or   create  the   power  to   authorize   a 
tax    or  a  debt  for  such  a  purpose,  by  its 
mere    fiat."      Dodge    v.    Mission    Twp.    54 
I..R.A.  242,  46  C.  C.  A,  661,  107  Fed.  827. 
This    case,    while    different    from,    falls 
T..R.A.1918C..  57 


within  the  principle  announced  by  our  court 
in  Wilby  v.  State,  93  Miss.  769,  23 
L.R.A.(N.S.)  677,  47  So.  465.  At  page 
772  of  93  Miss.,  our  court  says:  "Laws 
of  this  nature  approximate  an  abridgment 
of  the  liberty  of  the  citizen  guaranteed  to 
him  by  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States,  and  should 
receive  the  strictest  construction.  Liberty, 
in  its  broad  sense,  must  consist  in  the 
right  to  follow  any  of  the  ordinary  callings 
of  life  without  being  trammeled." 

The  act  under  review  does  not  under- 
take to  make  a  distinction  between  the 
humble  homesteader  who  taps  a  few  trees 
by  his  own  liome  and  the  large  operator  of 
many  distilleries.  No  distinction  can  in 
fact  be  made.  The  liability  here  imposed 
is  conclusively  fixed  at  the  root  of  the  tree, 
and  not  at  the  market  place.  The  poorest 
and  most  humble  homesteader  in  the  coun- 
try might  tap  a  few  trees  on  his  40  acres, 
load  a  few  barrels  of  crude  turpentine,  con- 
vey it  to  the  distillery  with  a  one-ox  cart, 
and   thereby  subject  himself  to  liability. 

The  conclusion  of  the  whole  matter, 
then,  is  that  this  tax  operates  necessarily 
and  immediately  as  a  property  tax,  and 
not  as  a  privilege  tax,  and  the  statute  im* 
posing  it  violates  §  112  of  our  Constitution, 
and  the  result  reached  by  the  learned  Chan- 
cellor is  eminently  correct,  and  his  decree 
iSf  accordingly  affirmed. 

Potter,  J.,  dissenting: 

I  dissent  from  the  majority  opinion  in 
this  case.  The  statute  under  consideration 
puts  a  privilege  tax  on  those  engaged  in 
the  business  of  extracting  turpentine  from 
standing  pine  trees.  The  majority  opinion 
in  this  case  says  that  the  statute  is  a  "prop- 
erty tax,"  and  does  not  put  the  tax  in 
question  on  the  business  of  extracting  crude 
turpentine,  but  the  statute,  in  plain  Eng- 
lish, savs  it  does. 

The  majority  opinion  in  this  case  says 
that  the  act  under  review  does  not  lew  a 
privilege  tax  on  the  right  or  privilege  of 
selling  resin,  or  the  gum  of  the  tree  as 
originally  extracted  and  commonly  known 
as  "crude."  The  tax,  however,  is  upon 
those  engaged  in  the  business  of  extract- 
ing crude  turpentine;  and  to  engage  in  a 
business  is  to  engage  in  an  occupation  for 
profit;  and  how  else  is  a  man  who  is  en- 
gaged in  extracting  turpentine  from  trees 
to  obtain  a  profit  therefrom  except  by  a 
sale  of  his  products,  either  in  its  crude 
form  or  as  a  more  highly  manufactured 
article.  The  opinion  in  this  case  says  that 
the  tax  in  question  is  a  tax  on  property. 
But  the  statute  says  that  it  is  a  tax  upon 
the  persons  engaged  in  a  particular  line 
of  business.    That  this  tax  is  a  tax  on  the 
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business^  and  not  on  the  property,  is  dem- 
onstrated by  the  fact  that  the  tax  imposed 
ib  not  a  lien  on  the  property  used  in  the 
business,  and,  if  the  business  is  carried 
on  by  another  than  the  owner  of  the  land, 
the  owner  is  not  personally  liable  for  the 
tax. 

It  is  said  in  the  majority  opinicm  that 
the  defendant  in  this  case  has  paid  an  ad 
valorem  tax  on  his  property,  as  the  stand- 
ing pine  trees  are  part  of  the  land  and  he 
has  paid  a  tax  on  the  land.  That  is  true, 
but  it  does  not  prevent  the  state  from  im- 
poding  a  privilege  tax  on  persons  engaged 
in  a  business  for  profit  and  using  in  their 
business  the  property  taxed.  Every  mer- 
cliant  in  the  state  pays  an  ad  valorem  tax 
on  his  stock  of  goods,  but  this  does  not 
exempt  him  from  paying  a  privilege  tax 
to  sell  the  same  goods.  Tlie  owner  of  a 
cart  pays  an  ad  valorem  tax  on  his  cart, 
and,  if  he  owns  a  mule,  an  ad  valorem  tax 
on  his  mule.  He  can  use  the  cart  and  mule 
for  his  own  purposes  without  paying  a 
privilege  tax  on  same.  But  if  he  uses  this 
same  cart  and  mule  as  a  public  dray  for 
profit,  he  is  required  to  pay  a  privil^e  tax. 
The  statute  in  this  case  provides  that  the 
tax  is  upon  the  business  of  extracting  crude 


turpentine.  It  is  a  revenue  measure  pure 
and  simple,  and  the  said  tax  is  in  no  seuse 
a  tax  on  the  property  itself. 

I  know  of  no  way  to  construe  an  unam- 
biguous statute  except  by  its  plain  terms. 
I  take  it  that  this  statute  means  what 
it  says,  and  its  purposes  could  not  be  put 
in  clearer  language.  The  tax  is  on  the  oc- 
cupation of  ''pursuing  the  business"  of 
extracting  turpentine  from  standing  trees. 
The  statute  is  designated  a  privilege  tax 
in  its  title.  I  know  of  no  good  reason 
why  every  other  occupation,  from  telling 
fortunes  to  running  a  railroad,  can  be 
taxed  as  a  privilege,  and  the  extensive 
business  of  extracting  resin  from  pine 
trees  cannot  be  so  taxed. 

The  fact  that  this  tax  is  measured  br 
the  number  of  trees  taxed  does  not  make 
the  act  invalid;,  for  this  only  fixes  the 
measure  or  the  quantum  of  tax,  just  as 
the  amount  of  stock  carried  in  a  grocery 
store  fixes  the  amount  of  privilege  tax  to 
be  charged;  or  the  capacity  of  a  press  in 
an  oil  mill  fixes  the  privilege  tax  to  be 
charged  upon  the  cotton  seed  oil  business. 

Cook,  J.,  joins  in  thia  dissent. 


Annotation — Privilege  or  occupation  tax  on  rights  issuing  out  of  or  con- 
nected with  real  property  as  a  property  tax  within  the  constitutional 
provision. 


A  statute  imposing  what  is  denom- 
inated "an  annual  privilege  tax  or  oc- 
cupation fee"  of  20  cents  per  acre  upon 
each  person  or  corporation  owning  or 
holding  more  than  1,000  acres  of  timber 
land  or  land  in  the  state  was  held  in- 
valid as  being  a  tax  upon  property,  and 
not  being  in  proportion  to  its  value,  in 
Thompson  v.  Kreutzer  (1916)  112  Miss. 
165,  72  So.  891. 

A  tax  upon  the  gross  value  of  the 
production  of  petroleum  or  other  crude 
or  mineral  oil  and  of  natural  gas,  in 
lieu  of  all  other  taxes,  is  held  to  be  a 
property  tax  in  Large  Oil  Co.  v.  How- 
ard (1917)  —  Okla.  — ,  L.R.A.— ,  — , 
163  Pac.  537,  and  as  such  within  the 
power  of  the  state  to  impose,  although 
the  production  is  brought  about  through 
the  instrumentality  of  a  Federal  agency, 

A  statute  requiring  a  license  for  dis- 
playing upon  real  estate  an  advertise- 
ment containing  more  than  4  square  feet 
of  surface  is  sustained  in  State  v.  Mur- 
phy (1916)  90  Conn.  662,  98  Atl.  343. 
The  court  throughout  the  opinion  treats 
the  statute  as  imposing  a  tax,  and  in 

this  character  sustains  its  validity. 
L.Il.A.ini8C. 


.  A  statute  imposing  a  license  tax  upon 
persons,  firms,  or  corporations  engaged 
in  the  business  of  severing  natural 
products,  including  all  forms  of  tim- 
ber, turpentine,  and  minerals,  was  con- 
strued in  State  v.  Stiles  (1915)  137  La. 
539,  68  So.  947,  as  not  imposing  a  tax 
upon  the  lessor  of  oil  lands,  consequent- 
ly no  question  as  to  its  constitutionality 
arose  in  the  action,  which  was  one 
against  the  lessor  to  recover  the  tax. 

An  ordinance  containing  similar  pro- 
visions adopted  by  the  police  jury  of  a 
parish  was  before  the  court  for  construc- 
tion in  the  case  of  Standard  Oil  Co.  v. 
Red  River  Parish  (1916)  140  La.  42,  72 
So.  802,  in  an  action  by  the  lessee  of 
oil  lands  to  recover  a  tax  paid  there- 
under. The  validity  of  the  legislation 
was  sustained,  but  the  point  as  to  its 
being  a  property  tax  was  not  raised. 

An  act  imposing  a  tax  of  a  certain 
percentage  on  the  gross  products  of  any 
company  or  individual  owning,  control- 
ling, or  managing  oil  wells  was  sus- 
tained in  Producers'  Oil  Co.  v.  Stephens 
(1907)  44  Tex.  Civ.  App.  327,  99  S.  W. 
157,     The  court  said:  "In  our  opinion 
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the  tax  is  not  upon  the  gross  products 
of  the  oil  wellS;  but  upon  the  occupation 
of  owning,  controlling,  or  managing  oil 
wells  producing  oil,  and  the  amount  of 
the  tax  is  measured  by  a  percentage  of 
the  market  value  of  the  gross  products/' 
As  thus  construed,  it  is  held  not  to  vio- 
late any  provision  of  the  United  States 
Constitution,  as  the  legislature  had  the 
authority  to  single  out  and  make  classifi- 
cation for  the  purpose  of  levying  occu- 
pation taxes.  "And,"  the  court  contin- 
ues, "although  this  law  imposes  an 
occupation  tax  upon  the  oil  producers 
who  pay  an  ad  valorem  tax  upon  the  real 
estate  producing  oil,  it  does  not  con- 
stitute double  taxation  not  permitted  by 
the  law,  as  it  is  within  the  authority  of 
the  legislature  to  impose  an  ad  valorem 
tax  on  the  oil-producing  property  of  ap- 
pellants and  an  occupation  tax  for  the 
use  of  this  property  in  the  production 
of  oil."  A  writ  of  error  to  this  decision 
was  denied  by  the  supreme  court  of  the 
state.  This  decision  is  approved  in 
Texas  Co.  v.  Stephens  (1907)  100  T«L 
628,  103  S.  W.  481 

A  tax  providing  that,  "in  addition  to 
the  privilege  license  or  tax  required  in 


this  act,  a  further  tax  of  3  cents  per 
barrel  is  hereby  laid  upon  all  oysters 
canned,  packed,  shipped,  or  sold  in  and 
from  this  state,  and  on  all  oysters  caught 
and  taken  from  the  public  reefs  and 
private  bedding  grounds  for  packing, 
canning,  shipping,  or  for  sale.  .  .  • 
This  tax  shall  be  paid  for  by  the  person, 
firm,  or  corporation  first  marketing  the 
oysters,"  was  held,  in  State  v.  Parker 
6  Ala.  App.  231,  59  So.  741,  not  to  be 
a  tax  upon  property,  but  a  charge  or 
imposition  upon  the  business  or  act  of 
marketing  oysters. 

The  interest  of  one  other  than  the 
owner  of  the  soil  in  mineral  in  situ, 
as  independent  subject  of  taxation,  is 
discussed  in  the  note  to  Wolfe  County 
V.  Beckett,  17  L.R.A.(N.S.)  688,  and  the 
supplement  thereto  to  the  case  of  Wash- 
bum  V.  Gregory  Co.  L.R.A.1916D,  307. 

The  interest  of  one  other  than  the 
owner  of  the  soil  in  growing  trees  or 
timber  or  their  products,  as  separate  sub- 
ject of  taxation,  is  discussed  in  the  note 
to  Hancock  County  v.  Imperial  Naval 
Stores  Co.  17  L.R.A,(N.S.)  693. 

W.  A.  E. 
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H.  MATTHEWS 
v. 

CAROLINA  k  NORTH  WESTERN  RAIL- 
WAY  COMPANY,  Appt. 

(—  N.  C.  — ,  94  S.  E.  714.) 

Master  and  servant  ^  duty  to  protect 
servant 'a  good». 

1.  A  railroad  company  owes  its  servant, 
living  by  permission  in  a  shanty  car,  no 
duty  of  moving  the  ear  to  protect  his  goods 
from  an  unprecedented  flood  which  is  sweep- 
injj  towards  the  car. 

For  other  cdsea,  see  Master  and  Servant,  II. 
ay  1,  in  Dig.  1-62  N.  8. 

Bailment  ^  goods  in  shanty  car. 

2.  A  railroad  company  is  not  liable  as 
Iwilee  for  destruction  by  an  unprecedented 
flood  of  goods  of  its  servant  located  in  a 
shanty  car  where  the  servant  was  living 
by  its  permission. 

For  other  cases,  see  Bailment,  I,  in  Dig, 
1-^2  N.  8. 

(December  28,  1917.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Catawba 
County  overruling  a  motion  to  nonsuit  an 
action  brought  to  recover  damages  for  de- 
struction of  plaintiff's  goods  by  flood,  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Reversed. 

The  issues  upon  which  the  case  was  tried 
are  as  follows: 

Were  the  plaintiff's  goods  destroyed  by 
the  negligence  of  the  defendant?  Answer: 
Y^es. 

If  so,  what  damage  are  plaintiffs  entitled 
to   recover?     Answer:    $150. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  H.  Marion,  W.  C.  Fcinistcr, 
and  M.  H.  Yount  for  appellant. 

Messrs.  D.  L.  Russell  and  R.  H.  Shu- 
ford  for  appellee. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

The  evidence  tends  to  prove  that  plaintiff 
was  employed  by  defendant  as  an  assistant 
coal  heaver  at  its  coal  chute  at  Cliffs,  a 
station   on   Catawba   river.   By   permission 


Note.  ^  As  to  duty  and  liability  of  mas- 
ter in  respect  to  goods  of  servant  who  lives 
on  bis  premises,  see  annotation  following 
this  case,  post,  900;  and  see  references 
therein  to  annotations  on  related  questions. 

The  duty  of  a  carrier  towards  shippers 
L.K.A.1D18C. 


to  anticipate  and  guard  against  the  conse- 
quences of  an  act  of  God  is  considered  in 
the  notes  to  Armstrong  v.  Illinois  C.  R.  Co. 
29  L.R.A.(N.S.)  671,  and  Gulf  Coast  Transp. 
Co.  V.  Howell,  L.R.A.1916D,  981. 
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of  defendant,  plaintiff  and  his  family  oc- 
cupied as  a  residence  two  unused  shanty 
cars  located  on  a  sidetrack  near  the  chute. 
They  lived  in  the  cars  with  their  household 
effects  from  May  1  to  July  16,  1915.  On 
that  night  an  unprecedented  flood  swept 
over  the  banks  of  the  Catawba,  submerged 
the  shanty  cars,  and  destroyed  plaintiff's 
property  therein. 

The  evidence  shows  that  during  the  day 
of  the  16th,  before  the  water  reached  the 
track  on  which  the  shanties  were  located, 
a  freight  train  in  charge  of  conductor  Wink- 
ler passed  Cliffs  going  towards  Hickory. 
Nothing  was  said  to  Winkler  by  the  plain- 
tiff, Matthews,  or  by  Askew,  his  foreman, 
about  moving  the  cars.  After  the  freight 
train  passed  in  the  afternoon,  Askew,  plain- 
tiff's brother-in-law,  phoned  the  defendant's 
shops  at  Hickory,  and  requested  that  an 
engine  be  sent  out  to  move  the  shanty  cars. 
At  that  time  the  water  had  not  reached  the 
shanties.  He  was  told  that  there  was  only 
one  engine  there  and  that  had  to  be  held  on 
account  of  a  washout  on  the  line  at  another 
point.  It  had  required  Winkler  from  2:30 
until  6  o'clock  that  same  afternoon  to  get 
his  train  from  Cliffs  to  Hickory,  a  distance 
of  2  or  3  miles. 

The  court  overruled  a  motion  to  nonsuit, 
which  is  assigned  as  error.  The  exception 
is  well  taken.  We  know  of  no  principle  of 
law  that  imposed  upon  the  defendant  the 
legal  duty  to  prot^t  and  rescue  plaintiff's 
chattels  from  the  destructive  consequences 
of  an  act  of  God.  The  plaintiff  was  occupy- 
ing the  shanty  cars  as  a  residence  by  per- 
mission of  defendant.  His  relation  to  de- 
fendant was  that  of  a  servant  who  has 
brought  his  effects  upon  the  master's  prem- 
ises by  his  permission,  the  servant  retain- 
ing personal  control  of  his  property.  The 
law  imposes  no  duty  upon  the  master  to 
rescue  his  servant's  goods  from  the  con- 
sequences of  a  destructive  agency  for  which 
the  master  was  in  no  way  responsible.  The 
cause  of  the  destruction  was  the  act  of  God, 
and  not  that  of  the  master.  1  Labatt,  Mast. 
4l  S.  15.     The  rule  is  thus  stated  by  the 


Georgia  court  in  Allen  v.  Hixson,  111  Ga. 
460,  36  S.  E.  810:  "When  an  employee, 
without  fault  on  the  master's  part,  becomes 
placed  in  a  dangerous  or  painful  situatioo, 
the  master  is  under  no  positive  legal  duty 
of  exercising  all  reasonable  care  and  dili- 
gence to  effect  such  employee's  speedy  re- 
lease. Being  in  no  way  responsible  for  the 
unfortunate  occurrence,  the  master  cannot 
be  said  to  be  guilty  of  a  tort  if  he  does  not 
promptly  take  active  steps  in  coming  to  the 
rescue.  The  only  duty  arising  under  such 
circumstances  is  one  of  humanit}*,  and  for 
a  breach  thereof  the  law  does  not,  so  far 
as  we  are  informed,  impose  any  liability." 
24  Cyc.  1072,  and  notes,  and  note  in  42 
L.R.A.(N.S.)   363. 

To  illustrate:  Suppose  plaintiff  had  been 
a  farmer's  tenant  residing  in  a  tenant  house 
on  the  banks  of  the  Catawba,  and  when  the 
flood  began  to  rise  he  had  telephoned  his 
landlord  to  bring  his  team  and  remove  his 
household  goods,  and  the  landlord  had  failed 
to  do  so.  Would  the  landlord  be  liable? 
Certainly  not.  The  law  imposes  no  such 
duty  on  him,  although  humanity  did. 
Causes  of  action  arise  only  for  violations  of 
duties  imposed  by  municipal  law.  Unfor- 
tunately for  plaintiff,  he  failed  to  have  his 
cars  attached  to  Winkler's  freight  train  as 
he  could  have  done,  and  when  he  phoned  to 
Hickory  for  help,  the  defendant's  only 
engine  there  was  necessarily  detained  to 
meet  another  pressing  demand.  Had  this 
not  been  so,  we  doubt  not  that  it  would 
have  been  sent  to  plaintiff's  relief. 

The  position  that  defendant  may  be 
held  as  a  bailee  of  the  household  goods  is 
untenable.  Possession  and  control  are  es- 
sential elements  in  the  law  of  bailment 
The  defendant  was  not  in  possession  of  tiie 
goods  simply  because  they  were  in  its 
shanty  ears,  any  more  than  a  landlord 
would  be  in  possession  of  his  tenant's  house- 
hold effects  simply  because  he  had  furnished 
the  tenant  a  house  to  live  in.  6  C.  J.  1102. 

The  motion  to  nonsuit  is  allowed. 

Reversed. 


Annotatioii — Duty  and  liability  of  master  as  to  goods  of  servant  who  liT€t 

on  die  premises. 


Research  has  disclosed  no  case  pre- 
eisely  in  point  with  Matthews  v.  Caro- 
lina &  N.  W.  R.  Co.  ante,  899.  The 
decision  in  that  case,  however,  appears 
sonnd.  Although  not  strictly  in  point, 
attention  is  called  to  the  case  of  Doyle 
V.  Union  P.  R.  Co.  (1893)  147  TJ.  S.  413, 
37  L,  ed.  223,  13  Sup.  Ct.  Rep.  333,  be- 
cause  of  the  somewhat  analogous  situa- 
tion involved.  That  was  an  action  for 
L.R.A.1918C. 


personal  injuries  and  for  death  of  tbe 
plaintiffs  children  hy  a  snowslide.  The 
parties  were  living  in  a  section  house 
near  the  hase  of  a  high  and  steep  moun- 
tain, in  a  place  subject  to  snowshdes 
and  dangerous  on  that  account;  the 
plaintiff  had  made  an  agreement  with 
the  railroad  company  to  occupy  the  sec- 
tion house  and  board  section  hands  and 
other  employees  of  the  company  as  it 
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desired,  at  a  certain  rate  which  was 
to  be  paid  by  the  employees,  but  which 
the  company  agreed  to  retain  from  their 
wages  in  order  to  aid  her  in  collecting 
for  the  board.  It  was  held  that  the  re- 
lation was  that  of  landlord  and  tenant, 
and  that  the  company  was  not  liable 
although  it  was  i(ware  of  the  danger, 
of  which  the  plaintiff  was  ignorant,  and 
did  not  notify  her  thereof. 

The  ease  of  Allen  v.  Hixson  (1900) 
111  Ga.  460,  36  S.  E.  810,  which  is  cited 
in  Matthews  v.  Carolina  &  N.  W.  R. 
Co.,  was  also  a  personal  injury  case,  and 
the  language  of  the  court  supports  ap- 
parently the  rule  applied  in  the  Mat- 
thews Case.    But  it  will  be  seen  from 


an  examination  of  the  note  to  Raasch 
V.  Elite  Laundry  Co.  7  L.R.A.(N.S.) 
940,  on  the  question  of  the  duty  of  the 
master  to  relieve  a  servant  who,  with- 
out the  master's  fault,  has  been  caught 
in  a  dangerous  situation,  in  which  the 
Hixson  Case  is  cited,  that  that  case  does 
not  represent  the  unanimous  view  of 
the  authorities  on  the  question. 

As  to  occupation  of  premises  as  a 
servant  and  as  a  tenant,  see  the  note 
to  Bourland  v.  McKnight  &  Bro.  4 
L.R.A.(N.S.)  698.  And  see  Minneapolis 
Iron  Store  Co.  v.  Branum,  L.R.A.1917E, 
298,  and  other  cases  cited  in  the  foot- 
note. R.  £.  EL 
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APPEALS. 

ARLINGTON   BREWING  COMPANY,  In- 
corporated, Appt., 
v. 

BLUETHENTHAL    &     BICKART,    Incor- 
porated. 

(36  App.  D.  C.  209.) 

Corporation*^  knowledge  of  officer  — 
Individual  transaction. 

A  corporation  is  not  chargeable  with  no- 
tice of  the  fact  known  to  its  officer  when  in- 
dorsing to  it  a  stranger's  note  in  payment 
of  his  indebtedness  to  it,  that  the  consid* 
eration  for  the  note  had  failed. 
For  other  cases,  see  yotice,  JL  a,  in  Dig. 

(January  3,  1911.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Supreme  Court  in  favor  of 
plaintiff  in  an  action  on  a  promissory  note. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Lorenzo  A.  Bailey,  for  appellant: 

A  corporation  is  affected  with  notice  of 
private  dealings  between  its  officers  and 
third  persons  where  such  officer  is  the  organ 
of  communication  with  the  outside  world, 
and  is  the  proper  officer  to  receive  and  com- 
municate notice  of  the  particular  fact  to  it. 

Distilled  Spirits  (Harrington  v.  United 
States)  11  Wall.  366,  20  L.  ed.  167;  10  Cyc. 
1064,  1055,  1064. 

Messrs.  Joseph  A.  Burkart  and  J. 
Althens  Johnson  for  appellee. 


Note,  —  For  agent's  knowledge  of  defense 
to  bill  or  note  belonging  to  him  and  indorsed 
or  transferred  by  him  to  his  principal,  as 
affecting  the  latter's  character  as  a  bona 
fide  holder,  see  annotation  following  this 
case,  post,  902,  and  references  therein  to 
annotations  on  related  questions. 
L.R.A.1918C. 


Robb,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  of 
the  supreme  court  of  the  District  of  Colum- 
bia upon  a  verdict  for  the  plaintiff,  appellee 
here,  in  an  action  upon  a  note  for  $500  pay- 
able to  the  order  of  Thonuis  F.  McNulty 
and,  before  maturity,  indorsed  by  him  to 
the  plaintiff  for  value. 

There  is  practically  no  dispute  as  to  the 
facts,  and  but  one  question  is  presented  for 
review.  McNulty  was  the  owner  of  a  dis- 
tillery in  Baltimore.  He  sold  his  business 
to  the  plaintiff  corporation  and  became 
one  of  its  vice  presidents  and  its  general 
manager  for  the  District  of  Columbia.  His 
credits  did  not  pass  in  said  sale,  but  re- 
mained his  individual  property.  Among 
those  credits  was  a  promissory  note  of 
Tliomas  F.  Fay  for  $1,900,  secured  by  deed 
of  trust  upon  Fay's  retail  liquor  business 
iu  this  city,  which  included  barroom  license 
and  fixtures.  After  the  sale  of  his  business 
to  the  plaintiff,  McNulty  was  proceeding  to 
collect  payment  of  said  Fay  note  by  fore- 
closure sale  under  said  deed  of  trust,  when 
a  conference  was  had  between  officers  of  de- 
fendant corporation  and  himself.  Fay 
being  also  indebted  to  the  defendant  and  its 
lien  being  subordinate  to  the  lien  of  Mc- 
Nulty, and  it  being  evident  that  a  sale 
under  the  first  trust  would  exhaust  the 
security  and  leave  the  defendant  without 
any  security,  it  was  agreed  that  one  Pach, 
who  was  well  known  to  the  defendant, 
should  become  the  purchaser  at'  the  trust 
sale;  that  McNulty  would  accept  in  liqui- 
dation of  his  claim  $500  in  cash,  to  be  paid 
by  the  defendant,  as  Pach  had  no  money; 
a  ninety -day  note  in  the  same  amount  to 
be  made  by  the  defendant  and  a  $1,200  note 
to  be  made  by  Pach,  secured  by  a  first  trust 
on  the  business.  The  defendant  was  to  take 
a  second  trust  to  secure  Fay's  indebtedness 
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to  it,  which  indebtedness  Pach  was  to  as- 
sume. The  defendant  contends,  and  its 
testimony  tended  to  show,  that  McXulty 
promised,  in  consideration  of  this  arrange- 
ment, that  he  would  extend  credit  to  the 
extent  of  $500  to  Pach  that  he  might  get 
started  in  his  business,  and  that  the  defend- 
ant was  to  extend  a  like  credit.  The  testi- 
mony of  the  plaintiff  tended  to  show  that 
after  the  terms  upon  which  Pach  was  to 
purchase  the  business  had  been  agreed  upon, 
and  independently  of  that  agreement,  Mc- 
Nulty  suggested  the  advisability  of  extend- 
ing credit  to  Pach.  There  was  no  dispute 
that  McNulty,  when  he  received  the  note  in 
suit,  immediately  indorsed  it  to  the  plaintiff 
for  value  and  without  informing  plaintiff 
of  the  conversation  or  arrangement  as  to 
credit  to  Pach. 

The  defendant  asked  the  court  to  instruct 
the  jury  that  the  plaintiff  "was  chargeable 
with  knowledge,  imputed  knowledge,  or  no- 
tice of  whatever  Mr.  McNulty  knew"  in 
reference  to  the  consideration  for  this  note. 
This  instruction  the  court  refused  to  give, 
but  did  charge  on  that  branch  of  the  case 
as  follows:  "Now,  in  this  case,  the  note 
is  n6t  made  by  Pach,  but  is  made  by  the 
Arlington  Brewing  Company  and  payable 
to  Mr.  McNulty,  but  he  has  assigned  it 
to  the  pTaintiff*  iti  this  case,  Bluethenthal  & 
Bict^ft^  Npvy  if  Bluthenthal  &  Bickart 
Irtiew  nothing  about  the  transaction  betwet?n 
these  parties^  knd  gave  the  money  for  it 
in  good  faith,  before  the  note  matured,  and 
'v^ithout  notice  .'pf  any  impairment  of  the 
consideration  of  that  note  when  they  bought 
it,  they  ai'e  entitled  to  recover,  no  matter 
^hat  was, the  consideration  as  1:tftween  Mr. 


McXulty  and  the  brewing  company,  unless 
you  find  that  McNulty  really  was,  when  lie 
took  the  note,  acting  for  the  plaintiff  in  this 
case,  Bluethenthal  &  Bickart." 

It  was  not  error  for  the  court  to  refuse 
to  charge  as  requested.  McNulty  was  not 
the  agent  of  the  plaintiff  in  obtaining  this 
note,  nor  was  he  acting  for  the  plaint itI 
when  he  indorsed  the  note  to  it.  It  Lb  ap- 
parent, therefore,  that  the  rule  that  notice 
to  the  agent  is  notice  to  the  principal,  not 
only  as  to  knowledge  acquired  by  the  agent 
in  the  particular  transaction,  but  to  knowl- 
edge acquired  by  him  in  a  prior  transac- 
tion and  still  in  his  mind  at  the  time  of 
his  acting  as  such  agent,  if  the  agent  is  at 
liberty  to  communicate  such  knowledge  to 
the  principal  (Distilled  Spirits  (Harring- 
ton V.  United  States)  11  Wall.  356,  20  L 
ed.  167),  does  not  apply  in  this  case.  Here 
^IcNulty,  an  officer  of  the  corporation,  was 
dealing  with  and  not  for  his  principal,  and 
if  there  was  a  failure  of  consideration  for 
the  note  which  he  assigned  to  the  plaintiff, 
and  he  concealed  that  fact  from  it  or  failed 
to  inform  it  of  that  fact,  his  knowledge  in 
such  a  situation  is  not  imputable  to  the 
plaintiff.  Innerarity  v.  Merchants'  Nat. 
Bank,  139  Mass.  332,  52  Am.  Rep.  710,  1 
N.  E.  282;  Winchester  v.  Baltimore  &  S.  R. 
Co.  4  Md.  231.  The  interests 'of  McNulty, 
when  he  indorsed  this  note  to  the  plaintiiT 
in  part  liquidation  of  his  indebtedness  to  it, 
were  antagonistic  to  its  interests.  Bis 
position  as  to  that  transaction  was  that  of 
a  stranger,  and  knowledge  which  he  pos- 
sessed and  did  not  disclose  cannot  be  im- 
puted to  the  plaintiff. 

The  judgment  is  affirmed  with  costs. 


Aiinotalioni^-Agimt's  knowledge  of  defense  to  bill  or  note  belonging  to 
him  and  indorsed  or  transferred  by  him  to  his  principal,  as  affecting 
the  latterU  character  as  a  bona  fide  holder. 


The  general  principle  that  notice  to 
one  acting  ms  agent  for  another,  of  a 
fact ;  within  the  scope  of  his  authority, 
is  imputable,  to  , the  principal,  is  well 
flettle^.  To  thisf  general  principle  there 
is  an  .exciepti()in  as  weU  settled  as  the 
rule  itself,  that  knowledge  of  an  agent 
i§  not  imputable  to  hifi  pnncipal  when. 


in  the  transaction  involving  the  matter 
to  which  the  knowledge  relates,  the 
agent  occupied  a  position  antagonistic 
to  his  principal,  or  in  other  words  was 
dealing  with,  not  for,  his  principal. 
Various  phases  of  this  exception  to  the 
general  rule  have  been  discussed  in  the 
notes  in  this  series  of  reports.^ 


'  I  The  imputation  of  knowl^d^e  of  bank 
offictrrs  to  bAhks,  where  the  officers  are  per- 
sohallv  interested;  lb  discussed  in  the  note 
U  Lilly  V.  HamUbdn  Bank,  29  LJl.A.(N.S.) 
£58,  and  the  fupp^mont  thereto  to  the  case 
oi .  First  Xat.  Bai^k  v,  Burns^  49  L.K.A. 
(N.S.)  764, 

'  See  note  to  Bro'okhouse  v.  Union  Pub.  Co. 
2  L.R.A.(N.S.)  993,  as  to  whethcT  a  prin- 
cipal is  chargeable  with  ■  knowledge  acquired 
hy  his  agent,  when  the  agent  is  engaged  in 
L.R.A.1918C. 


committing  an  independent  fraudulent  aet 
on  his  own  account. 

The  converse,  that  is,  whether  an  officer 
or  employee  of  a  corporation  is  chargeable 
with  its  knowledge  of  infirmitiea  in  com- 
mercial paper  purchased  from  it,  is  dis- 
cussed in  the  note  to  McCarty  v.  Kepreta, 
48  L.R.A.(X.S.)  65,  and  the  supplementary 
note  thereto  to  Hardin  v.  Dale,  L.K.A1915D, 
1099. 
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The  present  note  involves  the  appli- 
cation of  this  exception  to  a  limited 
class  of  cases;  viz.,  cases  passing  upon 
the  question  whether  a  principal  is 
chargeable  with  the  knowledge  of  an 
agent  of  defenses  to  a  bill  or  note  owned 
by  the  agent  and  indorsed  or  transferred 
by  him  to  his  principal,  so  as  to  preclude 
the  principal  from  becoming  a  bona  fide 
holder  thereof.  It  is  assumed  that  the 
principal  is  a  purchaser  for  value  before 
maturity  without  any  actual  knowledge 
of  defenses  to  the  note.^*  The  present 
note  has  been  confined  to  eases  of  trans- 
fer of  notes  owned  by  the  agent  in  his 
individual  capacity.  It  does  not  include 
the  question  whether  a  principal  is 
chargeable  with  the  agent's  knowledge 
of  defenses  to  paper  owned  by  a  firm 
or  corporation  of  which  the  agent  is  a 
member,  which  the  agent  representing 
such   owner  transfers  to  his  principal. 

The  exception  to  the  general  rule  above 
referred  to  is  peculiarly  applicable  to 
situations  such  as  was  involved  in 
Arlington  Brewing  Co.  v.  Bluethbn- 
THAL   &  BiCKART,   ante,   901,   where  on 


the  very  face  of  the  transaction  the 
agent  appears  as  the  party  with  whom 
the  principal  is  dealing.  To  charge  the 
principal  with  the  agent's  knowledge  in 
such  a  situation  would  render  it  unsafe 
for  a  principal  to  deal  with  an  agent. 
It  is  quite  generally  held  that  the  agent's 
knowledge  of  defenses  to  a  bill  or  note 
is  not  imputable  to  the  principal  so  as 
to  prevent  the  principal  becoming  a  bona 
fide  holder,  where,  in  the  transaction  in 
which  the  bill  or  note  is  transferred  or 
indorsed,  the  agent  is  acting  for  himself, 
and  the  principal  is  represented  by 
another  or  acts  for  himself.*  Notice  is 
sought  to  be  imputed  most  frequently 
in  dealings  between  a  corporation  and 
its  ofl&cers  or  agent.  In  accord  with  the 
rule  as  above  stated,  the  corporation  is 
held  not  chargeable  with  knowledge  of 
defenses  possessed  by  the  corporate  offi- 
cer.' The  reason  most  frequently  given 
for  this  decision  is  that  in  the  transac- 
tion in  which  the  transfer  or  indorse- 
ment was  made  the  agent  was  acting 
for  himself.  In  other  words  the  officer 
is  not  the  agent  of  the  corporation  in 


la  In  this  connection  see  Bettanier  v. 
Smith  (1906)  129  Iowa,  597,  5  L.R.A.(N.S.) 
628,  105  X.  W.  999,  holding  that  the  mere 
exhibition  by  an  agent  for  the  investment 
of  money,  to  his  principal,  of  a  negotiable 
note  indorsed  in  blank  or  representing  his 
money,  and  the  acquiescence  by  the  latter, 
do  not  constitute  him  a  bona  fide  purchaser 
80  as  to  entitle  him  to  hold  the  note  as 
against  the  true  owner,  who  had  placed  it 
with  the  agent  for  safe-keeping. 

S  See  cases  in  notes  3  et  seq. 

It  has  been  held  that  a  landlord  to  whom 
his  agent  wrongfully  indorses  a  note  belong- 
ing to  another,  in  payment  of  rents  collect- 
ed by  the  agent,  cannot  be  said  as  a  matter 
of  law  not  to  be  a  bona  fide  holder.  Mason 
V.  Hickox  (1870)  11  Abb.  Pr.  N.  S.  (N.  Y.) 
127. 

8  McDonald  v.  Randall  (1903)  139  CaL 
246,  72  Pac.  997,  holding  the  knowledge  of 
the  president  of  a  bank  that  a  note  given 
to  him  was  without  consideration,  not  im- 
putable to  the  bank,  to  whom  he  transferred 
it  in  part  payment  of  his  indebtedness  to 
the  bank. 

Farmers'  &  C.  Bank  v.  Payne  (1867)  25 
Conn.  444,  68  Am.  Dec.  362,  holding  the 
knowledge  of  a  director  of  a  bank  of  the 
fraudulent  conversion  of  bills  which  he 
transferred  to  the  bank,  not  imputable  to 
the  bank,  where  such  director  was  not  pres- 
ent at  any  of  the  meetings  in  which  the 
transactions  relating  to  these  bills  were  dis- 
cussed or  passed  upon,  and  there  is  no 
evidence  that  he  communicated  his  knowl- 
edge to  any  other  director,  or  to  any 
officer  or  agent  of  the  bank. 

English -American  Loan  &  T.  Co.  v.  Hiers 
(1900)  112  6a.  823,  38  S.  E.  103,  holding  a 
bank  not  chargeable  with  knowledge  of 
L.R.A.1918C. 


defenses  possessed  by  a  director  who  trans- 
ferred a  note  to  the  bank,  the  bank  not 
being  represented  by  the  director  in  the 
transaction,  but  by  its  cashier. 

Metcalf  V.  Draper  (1900)  98  111.  App.  399, 
holding  a  bank  not  chargeable  with  knowl- 
edge of  defenses  possessed  by  a  director  who 
had  transferred  paper  to  it. 

Frost  V.  Belmont  (1863)  6  Allen  (Mass.) 
152,  holding  a  bank  not  chargeable  with 
knowledge  of  a  director  who  presented  a 
note  for  discount,  and  did  not  act  officially 
with  the  other  members  in  deciding  the 
question  whether  it  should  be  discounted. 

First  Nat.  Bank  v.  Babbidge  (1894)  160 
Mass.  563,  36  X.  E.  462,  holding  a  bank 
not  chargeable  with  the  knowledge  of  its 
president  that  a  note  discounted  for  the 
president  was  without  consideration,  where 
the  cashier  acted  for  the  bank  in  discount- 
ing the  note. 

Merchants'  Nat.  Bank  v.  Lovitt  (1892) 
114  Mo.  519,  35  Am.  St.  Rep.  770,  21  S.  W. 
825,  holding  a  bank  not  chargeable  with  the 
knowledge  of  the  vice  president  of  defenses 
to  a  note  which  the  vice  president,  who 
was  payee  therein,  sold  to  the  bank,  where 
the  vice  president  conducted  his  negotia- 
tions of  sale  with  the  president,  who  agreed 
on  behalf  of  the  bank  to  take  the  note. 

Third  Nat.  Bank  v.  Tinsley  (1882)  11  Mo. 
App.  498,  holding  a  bank  not  chargeable 
with  the  knowledge  of  a  director  of  defenses 
to  a  note  payable  to  the  director  which  he 
sold  to  the  l»ink. 

Buffalo  County  Nat.  Bank  v.  Sharpe 
(1894)  40  Neb.  123,  58  N.  W.  734,  holding 
a  bank  not  chargeable  with  knowledge  of 
defenses  to  a  note  possessed  by  a  director 
who  was  payee  therein,  and  who  sold  the 
same  to  the  bank. 
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the  transaetion  in  question.^     There  is    no  presumption  that  an  agent  who  is 


LoomiB  y.  Eagle  Bank  (1857)  1  Disney 
(Ohio)  285,  affirmed  without  reference  to 
this  point  in  (1850)  10  Ohio  St.  327,  holding 
a  bank  not  chargeable  with  knowledge  of 
its  director  of  defenses  to  a  note  indorsed 
to  it  by  him.  The  director  was  a  member 
of  the  finance  committee  of  the  bank,  but 
whether  he  was  present  when  the  note  was 
discounted  or  took  any  part  in  the  action 
did  not  appear. 

Dominion  Trust  Co.  v.  Hildner  (1914)  243 
Pa.  253,  90  Atl.  69,  holding  a  bank  not 
chargeable  with  knowledge  of  its  president 
of  defenses  to  a  note  purchased  from  him 
by  the  bank. 

Thurston  v.  Assets  Realization  Co.  (1914) 
58  Pa.  Super.  Ct.  99,  holdinjp  a  bank  not 
chargeable  with  knowledge  of  its  treasurer 
of  false  and  fraudulent  representations 
made  by  the  treasurer  in  securing  notes  pur- 
chased by  the  bank.  It  is  not  clear  who  rep- 
resented the  bank  in  making  the  purchase. 

National  Bank  v.  Feeney  (1897)  9  S.  D. 
550,  46  L.R.A.  732,  70  N.  W.  874,  holding 
a  bank  not  chargeable  with  the  knowledge 
of  its  cashier,  who  was  the  payee  of  a  note 
discounted  by  the  bank,  where  the  bank 
acted  wholly  through  its  discount  commit- 
tee, of  which  the  cashier  was  not  a  member, 
and  the  cashier  acted  only  for  himself. 

Third  Nat.  Bank  v.  Harrison  (1882)  3  Mc- 
Crary,  316,  10  Fed.  243,  holding  a  bank  not 
chargeable  with  knowledge  of  defenses  pos- 
sessed by  a  director,  to  paper  discounted 
by  the  bank  for  the  director. 

Lilly  V.  Hamilton  Bank  (1909)  29  L.R.A. 
(N.S.)  558,  102  C.  C.  A.  1,  178  Fed.  53, 
holding  a  bank  not  chargeable  with  knowl- 
edge of  its  president  and  a  director  of  de- 
fenses to  a  note  sold  by  the  officers  to  the 
bank,  where  such  officials  took  no  part  in 
the  negotiation  in  behalf  of  the  bank  in 
making  the  purchase. 

A  bank  was  held  not  chargeable  with 
knowledge  of  fraud  possessecl  by  its  cashier 
in  notes  transferred  to  the  bank,  in  First 
Nat.  Bank  v.  Bevin  (1900)  72  Conn.  666, 
45  Atl.  954.  In  one  part  of  the  opinion  the 
notes  are  stated  to  have  been  transferred 
by  the  cashier  to  the  bank  as  security  for 
a  loan;  in  another  part  of  the  opinion  the 
notes  are  stated  to  have  been  transferred 
ifi  the  bank  by  a  third  party.  Whether  the 
cashier  was  acting  for  the  third  person  is 
not  clear. 

In  Louisiana  State  Bank  v.  Senecal  (1839) 
13  La.  525,  a  bank  was  held  not  chargeable 
with  knowledge  of  defenses  possessed  by  a 
director,  to  a  note  which  had  been  given 
upon  a  sale  of  property  of  the  director's 
wife,  and  delivered  to  the  director,  who 
discounted  it  at  the  bank. 

A  bank  which  was  the  payee  of  a  note  de- 
livered to  its  president  for  the  purpose  of 
enabling  him  to  discount  it  and  use  the 
proceeds  for  a  specified  purpose  was  held, 
in  First  Nat.  Bank  v.  Persall  (1910)  110 
Minn.  333,  136  Am.  St.  Rep.  499,  125  N.  W. 
506,  675,  not  chargeable  with  knowledge 
possessed  by  its  president,  who  discounted 
L.R.A.1918C. 


the  note  at  the  bank  and  was  credited  with 
the  amount  thereof.  And  it  having  shown 
that  the  bank  gave  a  valuable  consideration 
for  the  note  and  accepted  it  in  good  faith 
before  maturity,  it  was  held  a  bona  fide 
holder. 

A  bank  was  held  chargeable,  in  Messick  t. 
Roxbury  (1854)  1  Handy  (Ohio)  190,  with 
knowledge  of  its  cashier  of  defenses  to  a 
note  which  at  one  time  was  owned  by  the 
cashier  personally;  but  the  facts  are  ob- 
scurely stated  and  it  is  not  clear  that  it 
was  transferred  directly  from  the  cashier 
to  the  bank. 

In  KaufiTman  v.  Robey  (1883)  60  Tez.  308, 
48  Am.  Rep.  264,  one  who  was  an  agent  for 
several  parties  held  notes  as  collateral  se- 
curity for  a  debt  owing  one  of  his  princi- 
pals; subsequently,  an  agreement  was  made 
by  which  the  note  thus  held  as  collateral 
was  transferred  to  another  of  the  principals, 
who  was  the  plaintifiT  in  the  action.  The 
plaintiff  was  held  not  chargeable  with 
knowledge  of  defenses  to  the  note  acquired 
by  the  agent  when  acting  for  his  other 
principal. 

In  Hawkins  v.  First  Nat.  Bank  (1915)  — 
Tex.  Civ.  App.  — ,  175  S.  W.  163,  where 
the  president  of  a  bank  took  the  note  of  a 
third  person,  apparently  payable  to  the 
bank,  for  money  owing  by  the  president  to 
the  bank,  the  court,  in  refusing  to  charge 
the  bank  with  knowledge  of  defenses  pos- 
sessed by  the  president,  states  that,  if 
the  president  took  the  note  in  question  to 
evidence  a  debt  that  he  himself  was  owing 
the  bank,  his  interest  would  be  adverse  to 
that  of  the  bank,  and  the  general  rule  that 
notice  to  the  agent  is  notice  to  the  principal 
does  not  apply. 

A  corporation  was  held  not  chargeable 
with  knowledge  of  defenses  to  a  draft  in- 
dorsed by  a  corporate  officer  who  was  payee 
therein  to  the  corporation.  Levy  &  C.  Mule 
Co.  V.  Kauffman  (1902)  52  C.  C.  A.  126,  114 
Fed.  170.  It  does  not  appear  whether  the 
corporation  was  represented  by  any  other 
officer  than  the  payee  of  the  draft:  if  not, 
the  case  would  seem  to  fall  within  the  rule 
discussed  below  in  cases  in  which  the  olH- 
cer  was  the  sole  representative. 

It  is  stated  obiter  in  Tilden  v.  Barnard 
(1880)  43  Mich.  376,  38  Am.  Rep.  107.  5 
N.  W.  420,  that  if  a  note  signed  by  the 
cashier  as  one  of  the  makers  thereof,  ami 
payable  to  the  cashier  as  payee  in  the  note, 
was  at  any  time  negotiated  to  the  bank 
of  which  the  maker  and  payee  was  cashier, 
the  bank  would  not  be  a  bona  fide  holder. 

The  mere  fact  that  one  who  discounted 
a  note  at  a  bank  was  a  director  thereof  does 
not  charge  the  bank  with  knowledge  pos- 
sessed hv  him.  Washington  Bank  v.  Lewis 
(1839)  22  Pick  (Mass.)  24.  It  is  stated 
that,  in  applying  for  the  discount,  he  did 
not  act  as  director,  nor  could  he  with  any 
propriety  so  act;  he  was  the  party  with 
whom  the  bank  contracted  in  discounting 
the  note  and  to  whom  the  money  was  paid. 

4  In    Louisiana    State    Bank    v.   Senecal 
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acting  for  himself  in  thus  transacting 
business  with  the  principal  will  com- 
municate his  knowledge  to  his  princi- 
pal.* It  is  stated  in  one  case  that,  while 
the  general  doctrine  is  recognized  that 
the  principal  is  charged  with  notice  of 
what  an  agent  knows  in  transactions 
vhere  said  agent  is  acting  for  the  princi- 
pal, yet  a  bank  director,  '^in  asking  for 
a  discount  of  his  own  paper,  is  not  an 
agent  of  the  bank,  but  acting  as  the  ad- 
verse contracting  party.  Were  this  held 
otherwise,  no  bank  could  discount  paper 
to  which  a  director  is  a  party,  without 
losing  the  position  of  an  innocent  in- 
dorsee for  value  under  the  law  mer- 
chant. Hence  no  bank  could  have  deal- 
ings in  commercial  paper  with  any  of 
its  directors  on  ordinary  business  prin- 
ciples." ^  In  a  case  involving  the  sale 
of  a  note  by  the  president  of  a  bank  to 
the  bank,  it  is  stated  that  ^^a  bank  officer 
who  offers  to  his  bank  a  note  for  dis- 
count is  to  be  regarded  in  that  trans- 


action as  a  stranger,  and  the  bank  is 
not  chargeable  with  the  officer's  knowl- 
edge of  fraud  or  want  of  consideration 
for  the  note."^ 

As  shown  above,  the  corporation  has 
usually  been  represented  by  another  offi- 
cer or  agent  in  purchasing  the  note.  The 
fact  that  the  corporation  is  thus  repre- 
sented by  another  agent  is  emphasized. 
It  has  been  stated,  in  a  case  in  which 
the  knowledge  of  the  president  of  a 
bank  was  sought  to  be  imputed  to  the 
bank,  that,  if  he  alone  had  acted  in  dis- 
counting the  note  and  in  placing  the 
proceeds  to  his  own  credit,  the  bank 
would  be  bound  by  his  knowledge.^  That 
the  bank  is  not  chargeable  with  knowl- 
edge of  its  officef  of  defenses  to  a  note 
indorsed  or  transferred  by  him  to  it 
has  been  held  true,  although  the  officer 
was  present  and  acting  as  a  member 
of  the  discount  committee  when  his  note 
was  discounted.®  It  has  been  held,  how- 
ever,  that   a  bank   is   chargeable   with 


(1839)  13  La.  525,  where  a  bank  was  held 
not  chargeable  with  knowledge  of  its  di- 
rector of  defenses  to  a  note  indorsed  by  him 
to  it,  the  court  states  that,  if  this  knowl- 
edge had  been  brought  home  to  the  presi- 
dent or  cashier,  the  bank  would  be  charge- 
able therewith,  and  continues:  "But  direct- 
ors are  not  officers  of  a  bank  in  the  proper 
sense  of  the  word,  nor  have  they  in- 
dividually any  power  or  control  in  the  man- 
agement of  its  concerns;  they  act  collective- 
ly, and  at  stated  times,  and  have  otherwise 
no  more  to  do  with  the  general  management 
of  the  institution  than  the  other  stock- 
holders. The  director  in  this  instance  had 
a  direct  interest  in  suppressing  the  informa- 
tion he  possessed;  and  it  would  be  extend- 
ing constructive  notices  beyond  all  reason- 
able bounds  to  say  that  the  plaintiffs  must 
be  held  cognizant  of  facts  which  are  proved 
to  have  been  intentionally  concealed  from 
them  by  a  person  who,  individually,  was 
neither  their  officer  nor  their  agent." 

6  Farmers'  &  C.  Bank  v.  Payne  (1867) 
25  Conn.  444,  68  Am.  Dec.  362. 

The  court  in  Hummel  v.  Bank  of  Monroe 
(1888)  76  Iowa,  689,  37  N.  W.  054,  made 
an  exception  to  the  general  rule  that  notice 
to  the  agent  is  imputable  to  the  principal, 
where  circumstances  make  it  probable  that 
the  agent  will  not  communicate  his  knowl- 
edge or  information  to  his  principal,  and 
states,  with  reference  to  the  facts  in  the 
case  at  bar,  that,  if  the  cashier  had  com- 
municated to  the  bank  the  facts  within  his 
knowledge  before  receiving  the  benefit  which 
accrued  to  him  under  the  transaction,  all 
the  objects  which  he  had  in  view  would  have 
been  defeated;  that  there  is  no  probability 
that  the  bank  would  with  that  knowledge 
have  taken  the  draft  and  thereby  incurred 
the  liability. 

8  Third  Nat.  Bank  v.  Harrison   (1882)   3 
McCrary,  316,  10  Fed.  243. 
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7  Dominion  Trust  Co.  v.  Hildner  (1914) 
243  Pa.  253,  90  Atl.  69. 

<  First  Nat.  Bank  v.  Babbidge  (1894)  160 
Mass.  563,  36  N.  E.  462. 

•  Terrell  v.  Branch  Bank  (1847)  12  Ala. 
502,  holding  a  bank  not  chargeable  with 
knowledge  of  a  director  that  paper  offered 
by  him  to  the  bank  for  discount  for  his 
own  purposes  was  received  by  him  in  blank 
from  a  customer  of  the  bank  for  the  pur- 
pose of  renewing  a  note  held  by  the  ])ank 
against  such  customer,  the  ^ote  bein"  fill<»<i 
up  by  the  director  for  a  much  larger  amount 
than  was  authorized,  and  negotiated  to  tiie 
bank  as  above  stated. 

A  bank  has  been  held  not  chargeable  with 
knowledge  possessed  by  its  president  of  de- 
fenses to  a  note  which  he  sold  to  the  bank, 
although  the  president,  together  with  the 
cashier,  constituted  the  discount  committee, 
and  it  seems  acted  for  the  bank  in  the 
transaction  in  which  the  note  was  purchased 
by  it.  The  court  states  that  the  president 
did  not  act  at  all  for  the  bank,  that  his 
conduct  was  actuated  wholly  by  personal 
reasons,  ''and  if  he  knew  that  he  was  tak- 
ing part  in  an  unlawful  transaction,  the 
bank  cannot  be  charged  by  his  guilty  par- 
ticipation." Graham  v.  Orange  County  Nat. 
Bank  (1896)  69  N.  J.  L.  225,  36  Atl.  1053. 

A  bank  was  held  not  chargeable  with 
knowledge  of  a  director  in  Custer  v.  Tomp- 
kins County  Bank  (1848)  9  Pa.  27,  where 
the  director  appeared  as  an  indorser  on  the 
note.  It  does  not  appear,  however,  that 
he  was  an  indorser  in  regular  course  and 
transferred  the  note  to  the  bank.  Tn  hold- 
ing the  corporation  not  chargeable  with 
notice,  the  court  states  that  notice  to  the 
director  is  not  notice  to  the  corporation 
unless  he  constitutes  an  organ  of  communi- 
cation between  it  and  those  who  deal  with 
it.  Although  the  director  was  present  when 
the  note  was  discounted,  the  court  states 
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notice  of  the  fraudulent  diversion  of  the 
proceeds  of  a  bill  intrusted  by  the 
drawer  to  a  director  to  be  discounted  for 
the  drawer,  where  the  director  put  his 
own  name  upon  the  bill  and  discounted 
it  for  himself,  acting  as  a  member  of 
the  discount  committee  in  making  the 
discount.^* 

An  exception  to  the  exception  that  a 
principal  is  not  chargeable  with  the 
agent's  knowledge  where  the  agent  is 
acting  for  himself  is  made  in  some  cases 
of  corporate  agents  in  which  the  agent 
is  the  sole  representative  of  the  corpora- 
tion. In  such  a  case  it  has  been  held 
that  the  corporation  is  chargeable  with 
the  agent's  knowledge.^^  Lakewise,  if 
the  agent  is  an  essential  representative 
of  the  corporation  the  corporation  is 
chargeable."  A  corporation  has  not, 
however,  in  all  instances,  been  held 
chargeable  with  knowledge  of  its  offi- 
cer  who  alone  represents  the  corpora- 
tion in  the  transfer  of  negotiable  paper 


to  it.  Thus,  a  bank  which  cashed  a 
draft  for  its  cashier  is  held  not  charge- 
able with  the  knowledge  of  its  cashier 
that  the  draft  was  the  proceeds  of  a 
!  note  secured  by  him  by  fraudulent 
I  means,  and  sold  to  another  bank.^  The 
effect  of  a  corporate  agent  being  the 
sole  representative  of  the  corporation 
has  been  discussed  in  a  note  in  this 
series  of  reports,  and  reference  should 
be  had  thereto  for  a  full  discussion  of 
this  question.** 

The  classes  of  cases  to  which  this  note 
is  confined  must  be  distinguished  from 
cases  in  which  the  agent  is  merely  trans- 
ferring to  his  principal  a  note  which, 
although  taken  in  the  agent's  name,  was 
taken  in  the  course  of  the  principal'» 
business,  and  which  in  reality  belonged 
to  the  principal.  It  seems  clear  that  in 
such  a  case  the  principal  is  chargeable 
with  knowledge  of  the  agent  of  defenses 
to  the  note,  and  so  it  has  been  held.^^ 
A  principal  to  whom  a  note  is  indorsed 


that  he  was  not  such  an  organ  of  communi- 
cation. 

MBank  of  United  States  v.  Davis  (1842) 
2  Hill  (N.  Y.)   451. 

In  Tagg  V.  Tennessee  Nat.  Bank  (1872) 
9  Heiak.  (Tenn.)  479,  a  bank  is  held  charge- 
able with  knowledge  of  defenses  to  a  note 
transferred  to  it  by  its  president,  who  it 
seems  was  the  sole  agent  of  the  bank;  at 
least  he  acted  on  behalf  of  the  bank  in 
making  the  transfer. 

11  Morris  v.  Georgia  Loan  Sav.  &  Bkg.  Co. 
(1899)  109  Ga.  12,  46  L.R.A.  506,  34  S.  B. 
378,  holding  a  bank  chargeable  with  the 
knowledge  of  its  cashier  of  the  invalidity 
of  paper  transferred  to  it  bv  him. 

Grebe  v.  Swords  (1914)  28  N.  D.  330,  149 
N.  W.  126,  holding  a  bank  chargeable  with 
knowledge  of  its  cashier  of  defenses  of  a 
note  indorsed  by  him  to  it,  where  he  alone 
acted  for  the  bank  in  the  transaction. 

First  Nat.  Bank  v.  Burns  (1913)  88  Ohio 
St.  434,  49  L.R.A.(N.S.)  764,  103  N.  E.  93, 
holding  a  bank  chargeable  with  the  knowl- 
edge of  its  president  and  active  manager  of 
defenses  to  a  note  sold  and  discounted  by 
him  to  the  bank,  where  he  acted  for  the 
bank  as  its  president  and  manager,  and  no 
other  officer  or  person  connected  with  the 
bank  had  anything  to  do  with  the  purchase 
of  the  notes. 

First  Nat.  Bank  v.  Blake  (1894)  60  Fed. 
78,  holding  a  bank  chargeable  with  knowl- 
edge of  its  president  of  defenses  to  a  note 
executed  to  the  president,  and  by  him  trans- 
ferred to  the  bank,  where  he  was  the  sole 
representative  of  the  bank  in  the  transac- 
tion. 

In  Black  Hills  Nat.  Bank  v.  Kellogg 
(1893)  4  S.  D.  312,  56  N.  W.  1071,  a  note 
payable  to  the  cashier  of  a  bank  had  been 
by  him  assigned  to  the  bank;  subsequently, 
the  maker  executed  a  renewal  directly  to 
the  bank,  the  cashier  transacting  the  entire 
L.R.A.1918C. 


business  pertaining  to  the  renewal  of  the 
note.  In  an  action  by  the  bank  on  this 
renewal,  the  plaintiff  was  held  affected  hy 
the  knowledge  of  the  cashier. 

See  Tagg  v.  Tennessee  Nat.  Bank  (Tenn.) 
supra. 

Win  Le  Due  v.  Moore  (1892)  111  K.  C. 
516,  15  S.  £.  888,  where  it  was  sought  to 
charge  a  bank  with  knowledge  of  its  presi- 
dent of  defenses  to  a  note  which  he  in- 
dorsed to  the  bank  for  his  own  benefit,  it 
appeared  that  the  president  and  cashier 
alone  constituted  the  discount  committee, 
and  it  required  the  active  official  participa* 
tion  of  the  president  in  order  to  discount 
the  papers.  The  bank  was  accordingly  held 
chargeable  with  his  knowledge. 

1«  Hummel  v.  Bank  of  Monroe  (1888)  75 
Iowa,  689,  37  N.  W.  954.  The  action  in  this 
case  was  against  the  bank  by  the  maker 
of  the  note,  who  had  been  compelled  to 
pay  the  same,  on  the  theory  that,  as  the 
note  was  obtained  by  fraud,  the  maker  had 
a  lien  upon  the  proceeds  in  the  cashier's 
hands  for  his  indemnity,  and  that  he  might 
pursue  the  proceeds  in  the  hands  of  any 
person  who  received  them  from  the  cashier 
ivith  notice  of  his  right,  and  that  the  hank 
was  charged  with  knowledge  of  the  fact  out 
of  which  the  maker's  lien  or  ownership  to 
the  draft  arose  by  the  knowledge  of  its 
cashier. 

WNote  to  Brookhouse  v.  Union  Pub.  Co. 
2  L.R.A.(X.S.)   993. 

16  Neil  V.  Cummings  (1874)  75  IIL  170, 
holdini?  notes  given  to  an  agent  upon  the 
purchase  of  a  patent  right,  subject  to  de- 
fenses in  the  hands  of  the  principal,  to 
whom  they  were  afterwards  assigned,  where 
a  deed  to  the  territory  included  in  the  pur- 
chase was  made  by  the  agent  in  the  name 
of  the  principal. 

A  bank  for  which  a  debtor  executes  a 
chattel  mortgage  on  a  stock  of  goods,  and 
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by  his.  ageni^  who,  upfpn  purchasing  the 
same  for  his  prindlpal^  took  ai^  indorse- 
ment from  the  ^  seller  to  himself,  is 
chargeahle^  with  knowledge  possessed  by 
his  agent.^*  It  has  been  held  in.  the 
case  of  a  h^te  given, to  the  locfil  agent 
of  a  life .  insurance  company  in  p^ym^nt 
of  a  preitniann  on  a  policy  td'be  issued 
to .  the.  maker,  that  the  ^state  agent  to 
whom  the  note  was  indorsed  by  the  local 
agent  ;Faa  not  charged  /with  all  the 
knot^ledge  {^o^^essed  by/ the  looal, agent 
with  reference  tp  the  ^ote,  whei;e  the 
state  agent  took  th0  note  in  his  individuj- 
al  capacity,  ani  not  ^s  agent /for  th^ 
company.  The  defense  in  tl^is  casp  wap 
that  the  policy  afterwards  issued  by  the 
life  insurance  company  did  not  corre- 


spbx^d  to  the  xepresentatJons  of  the 
agent.  The  coui^  holds  thatj  if  the  stat4 
a^ept,  wheii .  he,  bought  the  not^e  in  ■  \iii 
ihdividu^l  capacity  for. value  ind  befir^ 
mdt^ity,  al^p  held  ah  application  by 
the  m^ker'  of  the  note  f qt  'a  certain 
policy,  and  if  the  policy  actu^ally  issued 
and  delivered  to  the  applibaht  'was  one 
exactly,  of  the '  kind  described  in  the 
application,  -the  maker  feould  not  set  up 
in  defense  to  an  action  by  the  statte  agent 
in  his  ^indivi<^u^  ciipacity  fraud  on  thi 
part  of  tt6  local  ageht  in  inducing  him 
to  sign  the  application.,*^  Thfe  presenjt 
discussion  does",  not  f[eal  in  genfet^  witji 
cases  Such  as  at'e  referred  to  in  this 
p^agraph.     .  '       ,    .,       '    •      ;     ,      ' 


.  ) 


sells  tfa«  tgoods  ais  the  agent  of  the  bank,  lb 
bound  by .  Warranties  and  representations 
made  by  the  «ge|it  in  tl^e  saljC-  o^  the  good^, 
so  aa  ta  prevent  its  beeoming,  a  bona  Qd^ 
holder  of  ^  check  taken  by  the  asent  and 
sold  and  transferred  to  the  bank.,  National 
Citizens'  Bank  v.  trtz  (1901)  83  Mixin.  12, 
53  L.R.A.  174,  S5  Am.  St/Rep.  438,  85' N. 
W.  821.  .    .       ■      .  ... 

A  general  agent  of  a  Mfe  Insuramce  «oid- 
paDy  is-  chargeable  with  knowledge  of  a 
subt^gent  of.  defenses  to  a  note  taken  by 
the  suba^ent  fo^  life' insurance  premiunvs 
when  acting  witnin  the  scpp^  of  ihis  agf^ncy, 
and  assigned  td'tjie  geneiral  ^ent.  Webb 
V.  Moseley  (1,&02)  30  Tex  CiV.  App.  311, 
70  S.  W;  34».  ■•  ■' 

First  Nat.  Bank  v.  Harvey  (1912)  2^^.  I>. 
284,  137  N.  W.  3«5. 

Buckeye  Swsv  Mfjr.  /  Co.  v.  Rotherf<JM 
(lft09)  ft5  W.  Va.  395,  64  Q.  E.  444,  holding 
a  principal  charg^l)<l|e  with  the  knowledge 
of  an  a^ent  authorize^  to. sell  and  opUect, 


of  dielfejTses  to  a  negotiahld  note  taken  by 
the  agent. pay abk;  to  himself,  and  assigned 
to  his  principal  before  mati^ity  witnout 
consid^rc^tion.  r  f  , 

An  owner  in  common  of  land,  wno  has  au' 
thorizedj^his  cptenaut  to  "8611  tne  same,  and 
who  has  received'  from; his  cot^nant  a  note 
taken  upOn  a  sale  of  t^4  land,'  is-charg^ble 
With  de^nses  known  to*  the  cotenaiit.  %ell;^ 
v;  Pemb^r  '(l«62).35.Vt  188..- ;  i  .  . '. 
•  The  part  owner  of  a  horse*  lor  whomi  his 
coj^owDcr  acted  in  a  ^ale  thereol,  is  >  not  a 
bona  fide  holder  of  a  note  taken. by  th^  co- 
owner  in  payment  of  the  purchase  price, 
and  subsequently  indoi*sed  io  .  the  ,  oihcr 
owner.  Pease  v*  McClelland  (1866)  2  Bond, 
42,  19  Fed.  Oas.  No.  10,882. 

M  Merrill  V,  Packer  (1890)  80  Iowa,  642, 
46  N.  W.  1076.     .  /  .  / 

"  Shedden  v.  Heard  (1900)  110  Ga,  46}, 
35  S.  E.  707.y  on  error  to  la  second  trial 
<1901)   113  Ga.  1§2,  ^318  S.  B,  387.  , 

■  ■  .   ■    V    .       W..  A.'E. . 
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UNITED  STATES  OlRrUIT  <?OURT  OF 
AJPPkAIiS,  EJGIfTH  OIRCUIT. 


I  ' 


)  I      ' 


BEAR  CAT  :>IXKING  OOMPAKY,  Plff.  in 

Err. 


•f  r 


tr. 

GRASSELLI  CHEMICAL  .COMPANY. 

(247   Fed.  286.) 

"Damages  —  mlnlinlxins-  --*  triifliig:  4co8t. 

The  damages  which  6.  leasee  ol  a  mine  can 
recover  because  of  the  breach  bv  his  sub- 
lessee  t>f  his  contract  ta  keep  the  water 
pumped  out  of  the  mjne,  after  nptice  of  in- 
tention to  surrender  the  sublease,  but  be- 
fore the  surrender  day,  by  reason  of  which 
the  owner  forfeits  the  lease,  is  not  the  value 
of  the  leasehold,  since  it  was  his  duty  to 

'Sote.  ^  As  to  duty  of  party  to  lease  to 
minimize  damages  due  to  a  breach  of  con- 
tract by  other  party  thereto,  see  annotation 
following  this  case,  post,  010. 
L.R.A.1918C. 


bear  the  trifling  c^st,  necessary .  to  pretext 
his  }ease.     .  .     '  .     , 

Fpr  Qther .  cases,  see  Damages^  I.r  in  Dig. 
1-52  AT.-fif.      ■  '      .        /   ■  .f 

'     '  (Decem'b^r  67,  1917;) 

.    •'     '  '         .       .  .      ' 

F7»  RROR  to  the' '  District  Court  of  the 
!i  tJnited  States  for  the  Western*  District 
of  Missouri,  Van  Valkenlmrgh,  Distrik 
Judge,  tb  review  a  judgment  in  plaintiffs 
favor  for  nominal  damages  oily,  in  m 
action  brou^t  to  recover  daindgefe  for  fail- 
ure of  defendant  to  comply  with  the  terms 
of  his 'sublease  of  a  mine.    Affirmed. 

The  facts  are  stated  in  the  dpinion. '  '     ' 

Argued  before' Hook  and  Smith,  ■  Circuit 
Judges,  and  Amidon,  District  Judge.        ' 

Messrs.  John  S.  Marley  and  Albert  S» 
Marlcy,  for  plaintiff  in  ei'ror:  • 

Th^  burdcri^  of  proving  that  '  damages 
could  have  been  prevented  by  the  irijurid 
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party  at  a  nominal  cost  rested  upon  the 
wrongdoer,  the  Grasselli  Chemical  Com- 
pany. 

Li  Hard  v.  Kentucky  Distilleries  Ware- 
house Co,  G7  C.  C.  A.  74,  134  Fed.  178; 
Costigan  v.  Mohawk  &  H.  R.  Co.  2  Denio, 
609,  43  Am.  Dec.  758;  Hamilton  v.  McPher- 
son,  28  N.  Y.  72,  84  Am.  Dec.  330. 

The  duty  to  minimize  damages  can  only 
arise  where  the  injured  party  is  in  a  po- 
sition to  do  so  and  the  wrongdoer  is  at  a 
helpless   disadvantage. 

Louisville,  N.  A.  &  C.  R.  Co.  v.  Sumner, 
106  Ind.  66,  55  Am.  Rep.  719,  5  N.  E.  404; 
Brazell  v.  Cohn,  32  Mont.  556,  81  Pac.  339 ; 
Burk  Bros.  Meat  &  Provision  Co.  v.  Foster, 
159  Mo.  App.  542,  141  S.  W.  442;  Hurst  v. 
St.  Louis  &  S.  F.  R.  Co.  117  Mo.  App,  25, 
94   S.   W,   794. 

The  rule  laid  down  in  Fisher  v.  Gohle, 
40  Mo.  475,  has  been  modified  by  subsequent 
decisions  of  the  same  court. 

Miller  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  90 
Mo.  394,  2  S.  W.  439;  Schenk  v.  Forrester, 
10^  Mo.  App.  127,  77  S.  W.  332;  Powell  v. 
St.  Louis  &  S.  F.  R.  Co.  229  Mo.  283,  129 
S.  W.  963;  MacDonald  v.  Metropolitan 
Street  R.  Co.  219  Mo.  491,  118  S.  W.  78,  16 
Ann.  Cas.  810;  Burk  Bros.  Meat  &  Provi- 
sion Co.  y.  Foster,  159  Mo.  App.  542,  141 
S.  W.  442. 

The  question  of  possession  is  the  true 
test  by  which  the  liability  of  one  or  the 
other  is  determined,  and  that  possession  and 
equal  knowledge  being  in  the  defendant 
company,  the  duty  to  act  was  exactly  where 
the  contract  placed  it. 

Ramsey  v.  Perth  Amboy  Shipbuilding  & 
Engineering  Co.  72  N.  J.Eq.  165,  65  Atl. 
461;  Atkinson  v.  Kirkpatrick,  90  Kan.  515, 
136  Pac.  579;  Mabb  v.  Stewart,  147  Cal. 
413,  81  Pac.  1073;  Oxford  Knitting  Mills  v. 
American  Wringer  Co.  6  Ga.  App.  642,  65 
S.  E.  791;  Warren  v.  Stoddard,  105  U.  S. 
224,  26  L.  cd.  1117 ;  Sherman  Center  Town 
Co.  V.  Leonard,  46  Kan.  354,  26  Am.  St. 
Rep.  101,  26  Pac.  717. 

Messrs.  George  J.  Grayston  and  A.  E. 
Spencer,  for  defendant  in  error: 

The  damages  to  be  recovered  in  actions 
of  this  character  are  such  as  are  the  direct, 
immediate,  and  proximate  consequence  of 
defendant's  act  or  neglect.  And  where 
plaintiff  knows  of  defendant's  breach  or 
default,  it  is  the  former's  duty  to  minimize 
the  damages,  and  so  far  as  he  can  avoid  or 
lessen  this  damage  by  reasonable  expense 
or  exertion  on  his  part,  it  is  his  duty  so  to 
do;  if  he  fails  in  this,  he  cannot  recover 
for  the  damage  he  might  thus  have  avoided. 

Fisher  v.  Goebel,  40  Mo.  475;  Warren  v. 
Stoddart,  105  U.  S.  224,  26  L.  ed.  1117; 
Dillon  V.  Anderson,  43  N.  Y.  231;  Burdon 
Cent.  Sugar  Ref.  Co.  v.  Ferris  Sugar  Mfg. 
L.R.A.1918C. 


Co.  78  Fed.  417;  Lawrence  v.  Porter,  26 
L.R.A.  169,  11  C.  C.  A.  27,  22  U.  S.  App. 
483,  63  Fed.  62;  Yellow  Poplar  Lumber 
Co.  v.  Chapman,  20  C.  C.  A.  603,  42  U.  S. 
App.  21,  74  Fed.  444;  Haysler  v.  Owen.  61 
Mo.  270 ;  Niehaus  v.  Gillanders,  —  Mo.  App. 
— -,  184  S.  W.  949;  Hamilton  v.  McPherson, 
28  N.  Y.  72,  84  Am.  Dec.  330;  Cronan  v. 
Stutsman,  168  Mo.  App.  46,  151  S.  W.  160; 
Harrington  v.  Western  U.  Teleg.  Co.  187 
Mo.  App.  580,  174  S.  W.  169;  Russell  v. 
Giblin,  25  N.  Y.  S.  R.  827,  5  X.  Y.  Supp. 
545;  Dalbeattie  S.  S.  Co.  v.  Card,  59  Fed. 
159;  Gallagher  v.  The  Young  America,  31 
Fed.  749;  Hiltebrant  v.  The  City  of  Ches- 
ter, 34  Fed.  429;  Nordlinger  v.  Nelson,  61 
Fed.  633;  Dolph  v.  Troy  Laundry  Machin- 
ery Co.  28  Fed.  553;  Pennsylvania  R.  Co. 
V.  Washburn,  50  Fed.  335;  Cunningham 
Iron  Co.  V.  Warren  Mfg.  Co.  80  Fed.  878; 
Logan  V.  W'abash  R.  Co.  96  Mo.  App.  461, 
70  S.  W.  734;  Harrison  v.  Missouri  P.  R. 
Co.  88  Mo.  625 ;  Chicago,  S.  F.  &  C.  R.  Co. 
V.  McGrew,  104  Mo.  282,  15  S.  W.  931- 
Macon  v.  Dannenberg,  113  Ga.  1111,  39  S.  E. 
446;  Chambers  v.  Kyle,  87  Ind.  83;  Gniadck 
v.  Xorthwestern  Improv.  &  Boom  Co.  73 
Minn.  87,  76  N.  W.  894;  Sweeney  v.  Mon- 
tana C  R.  Co.  19  Mont.  163,  47  Pac.  791, 
25  Mont.  6i3,  66  Pac.  912;  Knight  Bros. 
V.  Chicago,  R.  I.  &  P.  R.  Co.  122  Mo.  App. 
38,  98  S.  W.  81;  Weller  v.  Missouri  Lum- 
ber &  Min.  Co.  176  Mo.  App.  243,  161  S.  W. 
853;  Barnett  v.  Elwood  Grain  Co.  153  Mo. 
App.  468,  133  S.  W.  856;  Louisville  &  X.  R. 
Co.  V.  Moore,  31  Ky.  L.  Rep.  141,  10  L.R.A. 
(N.S.)  679,  101  S.  W.  934;  Garrett  ▼.  Win- 
terich,  —  Ind.  App.  — ,  84  N.  E.  1006;  Cin- 
cinnati. N.  0.  &  T.  P.  R.  Co.  ▼.  Gillispie. 
130  Ky.  213,  113  S.  W.  89;  Aune  v.  Austin 
Williams  Timber  Co.  52  Wash.  366,  100  Pac. 
746;  Southern  R.  Co.  v.  Poetker,  46  Ind. 
App.  295,  91  N.  E.  610;  Poutra  v.  Martin, 
—  Tex.  Civ.  App.  — ,  135  S.  W.  725;  Sloss- 
Sheffield  Steel  &  I.  Co.  v.  Mitchell,  181  Ala. 
576,  61  So.  934;  Groh  v.  South.  119  Md. 
297,  86  Atl.  1036;  Atkinson  v.  Kirkpatrick, 
90  Kan.  616,  135  Pac.  679. 

Ami  don,  District  Judge,  delivered  th«' 
opinion  of  the  court: 

The  plaintiff,  the  Bear  Cat  Mining  Com- 
pany, held  a  lease  dated  April  29,  1913,  for 
a  mining  property  in  Jasper  county,  Mis- 
souri, including  the  machinery  for  the  oper- 
ation of  the  mine.  The  lease  ran  for  a 
term  of  ten  vears,  with  a  rovaltv  of  10 
per  cent  of  the  value  of  all  ore  sold.  On 
July  18,  1.013,  the  plaintiff  subleased  tbe 
same  propi*rty  to  the  defendant,  Grasselli 
Chemical  Cotfipany,  for  similar  purposes, 
for  a  term  ending  April  29,  1923.  It  was 
agreed  in  the  lease  that,  if  the  defendant 
should  at  any  time  fail  or  refuse  to  keep 
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any  stipulation  on  its  part,  plaintiff  might, 
at  its  option,  terminate  the  lease,  and  re- 
take possession  of  the  property,  giving  the 
defendant  ten  days'  written  notice  thereof. 
The  royalty  was  fixed  at  15  per  cent.  The 
lease  further  provided  that  defendant  "shall 
also  have  the  right  and  privilege  of  ter- 
minating this  lease  at  any  time  upon  giving 
said  first  party  thirty  days'  notice  in  writ- 
ing of  its  intention  to  terminate  this  lease 
at  least  thirty  days  after  the  delivery  to 
said  first  party  of  such  written  notice."  De- 
fendant operated  the  mine  until  September 
29,  1913,  when  it  mailed  a  notice  of  its  in- 
tention to  terminate  the  lease  to  the  plain- 
tiff. The  evidence  is  reasonably  satisfactory 
that  this  notice  was  received.  At  the  same 
time  the  defendant  notified  plaintiff  that 
it  would  suspend  operating  the  pumps.  The 
mine  was  one  which  required  the  operation 
of  the  pumps  constantly  to  prevent  flooding. 
In  the  notice  defendant  also  notified  plain- 
tiff that  he  could  take  possession  of  the 
property  at  any  time,  and  operate  the  same, 
and  do  whatever  was  necessary  for  its  pro- 
tection. Defendant  left  the  mine  on  October 
4,  1913<  Neither  he  nor  the  plaintiff  did 
anything  by  its  operation  to  protect  it 
during  the  month  of  October,  and  at  the  end 
of  the  month  the  owner  of  the  mine  declared 
a  forfeiture  of  his  lease  with  plaintiff,  and 
went  into  possession  of  the  property. 

The  present  action  is  brought  by  the 
plaintiff  to  recover  $50,000  damages  (the 
alleged  value  of  plaintiff's  lease),  for  de* 
fendant's  failure  to  comply  with  the  terms 
of  his  sublease,  and  the  broach  relied  upon 
is  his  abandonment  of  the  property  during 
the  thirty  days  covered  by  the  notice,  thus 
giving  a  right  to  the  owner  of  the  property 
to  forfeit  plaintiff's  lease.  The  court  di- 
rected a  verdict  in  favor  of  the  plaintiff 
for  $1  damages  only,  upon  the  ground  that 
it  was  the  duty  of  the  plaintiff  himself,  upon 
receiving  the  notice  that  was  given  him,  and 
the  right,  to  retake  possession  of  the  pro- 
perty and  safeguard  his  own  leasehold  in- 
terests, to  do  whatever  was  necessary  to 
that  end,  for  the  purpose  of  mitigating  his 
damages;  that  he  could  not  stand  by  and 
permit  his  lease  to  be  forfeited,  and  then 
seek  to  recover  fall  damages  therefor. 

This  decision  was  clearly  right.  The 
rule  of  law  applicable  to  the  case  was  never 
better  stated  than  by  Judge  Selden  in  Ham- 
ilton ▼.  MePherson,  28  N.  Y.  72,  76,  84  Am. 
Dec.  380:  ''The  law,  for  wise  reasons,  im- 
poses upon  a  party  subjected  to  injury  from 
a  breach  of  contract  the  active  duty  of 
making  reasonable  exertions  to  render  the 
injury  as  light  as  possible.  Public  interest 
and  sound  morality  accord  with  the  law  in 
demanding  this;  and  if  the  injured  party, 
through  negligence  or  wilfulness,  allows  the  * 
L.R.A.1918C. 


damages  to  be  unnecessarily  enhanced,  the 
increased  loss  justly  falls  upon  him." 

Mr.  Benjamin,  in  his  work  on  Sales,  4th 
Am.  ed.  page  1327,  says  that  a  man  thus 
situated  must  do  all  that  "a  reasonable  man 
of  business"  would  have  done  under  the 
same  circumstances  to  prevent  the  damages 
from  being  enhanced.  Sedgwick  on  Damages, 
9th  ed.  §  205,  says:  "Where  damages  are 
claimed,  not  for  the  direct  injury,  that  is, 
the  loss  of  the  value  of  the  contract  itself, 
but  for  consequential  loss,  the  plaintiff 
cannot  recover  for  such  loss  if  he  miglit 
reasonably  have  avoided  it,"  and  cites  a 
multitude  of  cases,  £nglish  and  American, 
to  support  this  rule. 

The  damages  here  which  the  plaintiff 
sought  to  recover  were  clearly  "consequen- 
tial," as  that  term  is  employed  by  Mr.  Sedg- 
wick. If  the  plaintiff  had  gone  into  posses- 
sion of  the  mine,  and  worked  it  during  the 
period  of  thirty  days,  he  could  have  recov- 
ered as  danuiges  all  the  loss  which  he  suf- 
fered by  that  operation.  Such  damages 
would  have  been  the  direct  result  of  the  de- 
fendant's  violation  of  the  contract.  But  the 
damages  which  the  plantiff  is  in  fact  seek* 
ing  to  recover  are  not  the  direct  result  of 
defendant's  violation  of  the  sublease,  but 
are  more  properly  referable  to  plaintiff's 
violation  of  his  own  lease  with  the  owner 
of  the  mine.  In  the  leading  case  in  the 
Supreme  Court,  Warren  v.  Stoddart,  105 
U.  S.  224,  26  L.  ed.  1117,  the  rule  is  stated 
as  follows:  "Where  a  party  is  entitled  to 
the  benefit  of  a  contract  and  can  save  him- 
self from  a  loss  arising  from  a  breach  of  it 
at  a  trifiing  expense  or  with  reasonable  ex- 
ertions, it  is  his  duty  to  do  it,  and  he  can 
charge  the  delinquent  with  such  damages 
only  as,  with  reasonable  endeavors  and  ex- 
pense, he  could  not  prevent." 

The  word  "trifling"  in  this  passage  has 
reference  to  the  situation  of  the  parties. 
It  means  a  siun  which  is  trifling  in  com- 
parison with  the  consequential  damages 
which  the  plaintiff  is  seeking  to  recover  in 
the  particular  case.  The  rule  which  we 
have  stated  will  be  found  further  illustrated 
in  the  following  cases:  Ramsey  v.  Perth 
Amboy  Shipbuilding  &  Engineering  Co.  72 
N.  J.  Eq.  166,  65  Atl.  461;  Atkinson  v. 
Kirkpatrick,  90  Kan.  515,  135  Pac.  579  j 
Mabb  V.  Stewart,  147  Cal.  413,  81  Pac.  1073; 
Oxford  Knitting  Mills  v.  American  Wringer 
Co.  6  Ga.  App.  642,  65  S.  E.  791;  Kimball 
Bros.  Co,  v.  Citizens*  Gas  &  E.  Co.  141  Iowa, 
632,  118  N.  W.  891;  Sherman  Center  Town 
Co.  V.  Leonard,  46  Kan.  354,  26  Am.  St. 
Rep.  101,  26  Pac.  717. 

The  judgment  is  affirmed. 

Petition  for  rehearing  denied. 
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AJf NOTATION— X-SIAaE—DUTX.  TO  ]VH>:iHJ?E  pAMA(?ES. 


•  r  •  •  . 

i — ^Duty  of  party  to  lease  to  miliiiiiize  damages  dtae^to  a  breach 
of  contract  by  othiejr  party  thereto* 


•  It  is  not  mtended  to  include  hereia 
eases  involving  the  question  as  to  thp 
duty  of  the  tenant  to  make  repairs  where 
the  landlord  fails  to  '  comply  with  .  hi$ 
covenant  in  this  regard. 
.  The  general  rule  appliisable  to  niaaaf- 
ages  for  breach  of  contract,  that  it  is 
the  duty  of  the  injured  party  -.to  ex- 
ercise ordinary  care  to  miniuuze  his 
damages^  applies  to  leases,  and  it  is  the 
duty  of  ^  the  party  to  a  lease,  injured 
by  a  breach  thereof  by"  the  Other  ^party 
thereto,  to  exercise  reasonable  diligence 
and  due  car6  to  prevent .  or  minimize, 
as  far.  as  he  can,  the  injury  or  loss' due 
to  the  breach.  This  doctrine  is  iapplied 
to  landlords  in  Bear  Cat  Min.  Co.:  v. 
Grassblli  CHemicAIx  Co.  ante,  907. 

Where  the  lessee  abandons  the  ^  prem- 
ises before  the  expiration  of  the  Idaae, 
it  is  the  duty  of  the  lessor  to  eletncise 
due  diligence  to  re-rent  the  •  premises 
and  th^eby  dimiiiish  the  damages. 
Seara  v.  Curtis  (1914)  189  DL  App.  420. 

As  -to  the  duty  of  the  lessiae  where  the 
lessor  breaches  his  lease,  see  Moses  •  v. 
Autuono  (1908)  56  Fla«  499,  .20  LJt:A. 
(N.S;)  350,  47  So.' 925,  stating  the  rule 
that  if  the  lessee,  by  reasonable  exer^ 
t^on  or  care,  can',  present '  damages^  re- 
sulting to  him  by  reason  '  of  :the  land- 
lord's breach  '  of  contract  to  :  lease,  it 
is  his  duty  to  do  so.  So  far  as  lie 
could  have  prevented  loss  to  himself,  he 
oannot  recover  damages  therefor. 

The  lessee  ih  a  lease  contaiining  & 
covenant  to  repair  is  .under  the  duty  of 
using  ordinary  care  and  diligence  to 
tighten  the  consequential  damages  re- 
sulting therefrom.  Brunswick  Grocery 
Co.  V.  Spencer  (1896)  97  (H.  764,  25  S. 
E.  764.  To  the  same  effect  where  the 
statute  requires  the. landlord  to*  rep^r 
is  BaU  V.  Walsh  (1912)  137  Ga.  350,  .73 
S.  E.  585  J  Aikin  V.  ferry  (1903)  .119 
Ga.  263,  46  S,  E.  93. 
'  See  upon  this  point,  Roberts. v.  Le^l 
(1915)  27  Cola  App.  351,  149  pac.  851, 
l^plding  that  where  the  lanfilord  breached 
his  covenant  to  furnish  water  to  irri- 
gate the  leased  premises,  if  the  tenant, 
J>y  the  expenditure  of  a  few  4ollars  and 
he  payment  of  a  water  tax,  might  have 
Secured  the  necessary  water  for  irriga- 
iion,  be  cannot  recover  damages  for  the 
loss  of  the  tJrop,  due  to  the  failure  to 
secure  water. 

The  rule  has' been  applied  to  tenants 
frequently  in  cases  of  injury  to  the  ten- 
ant's property  from  the  elements  or  de- 
LU.  A.  19180. 


fective  water  rpipes,  For  example,,  it 
has  been,  held  that' a  tenant  whos^e  land- 
lord has  agreed  \o  put  the' premises  in 
repair,  but  has  ffuled  to  do  .so,  the  ten- 
ant, knowing  that  his  propei^ty  will  be  ex- 
posed, to  injury  frcnn  .storms  or  other- 
wise endangered^  if  left  upon  the  prem- 
ises, has  no .  right  to  take  the  hazard, 
and  if  he  does  and  his  property  is  in- 
jured, he  cannot  recover  from  the  land- 
lord therefor.  Hendry  v.  Squier  (1890) 
126  Ind.  19,  9  L,E.A.  798,  25  N. 
E.  830;  Cook  v.  Soule  (1874)  56 
N.Y.  420,  affirming  (1873)  1  Thomp.  & 
C.  116  (leaky  roof) ;  Rose  v,  Butler 
(1893)  69  Hun,  140,  23  N;  ¥•  Supp.  375; 
Reiner  v.  Jones  (1899)  38.  App.  Di?. 
441,  56  N.  Y.  Supp.  423;  Klausner  v. 
Herter  ,(1901)  36  Misc.  869^  74  N.  Y. 
Supp.  924;  MargoUus  v.  Muldberg 
(1904)  88  N.  Y.  Supp.  1048;  Weinberg 
v.  Ely  (1906)  114  App.  Div.  857,  100 
N.  Y.  Supp.  283. 

So,  where  the  roof  is  injured  by  fire, 
it  is  the  tenant's  duty  to  exercise  ordi- 
nary dare  to  protect  his  goods  kept 
therein  from  injury  by  the  elements,  and 
if  he  fails  in  this  regard  he  cannot  hold 
the  lessor  liable- for  a  ccmsequent  in- 
jury to  his  goods,  although  the  lessor 
told  •him  it  wAs-iiot  necessary  for  him  to 
move  on  aiieount  of  the  fire.  Gavan  v. 
Norcrosa  (190a>  117  Cku  366,  43  S.  B. 
771,  13  Am.  Neg.  Rbp.  495. 

Wherie  the  lessee  had  reasonable  op- 
portunity '  to  place  his  goods  •  under 
shelter  before  it  rained,  he  cannot  re- 
cover from  the -.lessor  damages  due  to 
injury  by  the  elements,  although  the 
gt>oda  were  exposed  by  the  wrongful 
act  of  the  lessor  in  moving  them  from 
a  building  on  th^  leased  premises. 
Merfehon  v.  Williams  (1899). 62: N.  J.  K 
779,  42  Atl.  778. 

And  even  though  the  lessor,  wrong- 
fully- dtotroyed  k  building  upon  the 
leased  premises  and  left  the  lesaee*s 
goods  exposed  to  the  elements,  the  latter 
cannot  wilfully  and  -  negligently  Ida ve 
them  to  be  destk^oyed,  and  hold  the  les- 
sor for  their  value;  and  if  the >  conduct 
of  the  lessor  presents  the  lessee  from 
making  further  use  of  the>  building  in 
his  business,  it  is  his  dnty  to  use  rea- 
sonable efforts  to  Secure  at  aTreason- 
able  expense  another  building  equally  as 
good,  in  which  to  continue  hia  business. 
Hahn  V.  Mackajr  (1912)  63  OrJ  100.  126 
Pae.  12,  rehearing  dibnied  i^  (1912)  63 
Or.  Ill,  126  Pac.  991. 


ANNOTATION— LEASE— DUTY  TO  MINIMIZE  DAMAGES. 


Oil 


It  is  the  duty  of  the  tenant  to  mini- 
mize injury  to  his  goods,  due  to  the 
failure  of  the  landlord  to  repair  defec- 
tive water  pipes.  Atkinson  v.  Kirk- 
patrick  (1913)  90  Kan.  515,  135  Pac. 
579;  Huber  v.  Ryan  (1901)  57  App. 
Div.  34,  67  N.  Y.  Supp.  972. 

The  rule  holding  that  the  lessee  must 
use  reasonable  care  to  minimize  dam- 
ages has  been  held  to  apply  only  where 
he  was  in  possession  of  the  premises 
and  had  a  right  to  make  the  repairs  him- 
self, and  was  in  a  position  to  inform 
himself  by  investigation  as  to  whether 
or  not  repairs  had  been  made  by  the 
lessor;  and  the  rule  has  been  held  not 
to  apply  where  the  lessee  was  a  tenant  of 
only  a  portion  of  the  premises,  and  the 
lessor  retained  possession  of  the  roof, 
which  was  defective,  for  in  such  case 
the  lessee  had  no  right  to  go  upon  it 
to  ascertain  whether  or  not  the  lessor 
had  fulfilled  his  promise  to  repair  it. 
Phillips  V.  Ehrmann  (1894)  8  Misc.  39, 
28  N.  Y.  Supp.  519. 

And  the  lessee  is  not  guilty  of  eon- 


tributory  negligence  in  not  protecting 
his  goods  from  injury  by  rain  over  Sun- 
day, although  he  knew  the  lessor  was 
repairing  the  roof  and  that  it  would 
not  shed  water,  since  he  had  the  right 
to  rely  upon  the  lessor  or  the  latter's 
contractor  making  repairs,  to  protect 
the  roof.  Blumenthal  v.  Prescott  (1902) 
70  App.  Div.  660,  75  N.  Y.  Supp.  710, 

Although  recognizing  the  general  rule, 
it  has  been  held  that  where  the  lessor 
undertook  to  repair  the  roof  so  as  to 
make  it  rain  proof,  even  though  the 
lessee  did  not  remove  his  goods,  but  per- 
mitted them  to  remain  exposed  to  in- 
jury by  storms,  and  to  damage  from 
the  damp  condition  of  the  building,  due 
to  the  defects  in  the  roof,  it  was  never- 
theless a  question  of  fact  for  the  jury 
as  to  whether  or  not  the  lessee  exercised 
ordinary  care  in  protecting  his  goods, 
and  a  verdict  in  his  favor  upon  this 
point  will  not  be  disturbed.  Sanger  v. 
Smith  (1911)  —  Tex.  Civ.  App.  — ,  135 
S.  W.  189.  A.  G.  S. 


NORTH  CAROLINA  SUPRBMB 
COURT. 

MAGGIE    S.    BROWK,    Admrz.,    etc.,    of 
Denie  T.  Brown,  Deceased, 

V. 

MARY   ADAMS,   Exrx.,   etc.,   of  J.   E.   S. 
Adams,  Deceased,  Appt. 

(—  N.  C.  — ,  93  S.  E.  989,) 

Witness  «>  transaction  with  person 
since  deceased  -•  next  of  kin  of 
claimant. 

The  next  of  kin  of  a  woman  who  con- 
tracted to  perform  services  for  a  person 
siDce  deceased  cannot,  in  an  action  to  re- 
cover upon  the  contract  after  the  death  of 
her  ancestor,  which  is  defended  by  de- 
ceased's executor,  testify  that  her  ancestor 
was  under  obligation  to  care  for  decedent, 
and  performed  services  under  such  obliga- 
tion, and  that  decedent  promised  compensa- 
tion, under  a  statute  forbidding  testimony 
as  to  transactions  with  deceased  in  an  ac- 
tion against  his  executor  or  administrator, 
since  the  interest  of  the  next  of  kin  is  thu 
same  as  that  of  the  ancestor. 
For  other  cases,  see  Witnesses,  /.  c,  in  Dig. 

1-52  N.  a, 

(Clark,  Ch.  J.,  dissents.) 
(November  7,  1917.) 


Note.  «■  As  to  right  of  surviving  spouse, 
heir,  or  next  of  kin  to  testify  in  favor  of 
the  estate,   see   annotation   following   this 
ease,  post,  918. 
L.R.A.iyi»C. 


APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Pitt  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  value  of  services  alleged  to  be 
due  under  a  contract  to  care  for  defendant's 
decedent.     New  trial. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harding  &  Pierce  and  W.  F. 
Evans,  for  appellant: 

Testimony  of  the  plaintiff  administratrix 
concerning  communications  and  transac- 
tions between  her  decedent  and  the  decedent 
of  the  defendant  executrix  was  inadmissible. 

Grissom  v.  Grissom,  170  N.  C.  97,  86  S. 
E.  996;  Harrell  v.  Hagan,  150  N.  C.  242, 
63  S.  E.  952;  Witty  v.  Barham,  147  N.  C. 
479,  61  S.  E.  273;  Wilson  v.  Featherston, 
122  N.  C.  749,  30  S.  E.  325. 

Testimony  concerning  the  value  of  the 
alleged  services  is  incompetent. 

Stocks  V.  Gannon,  139  N.  E.  60,  61  S.  E. 
802. 

Messrs.  Albion  Dnnn  and  M.  K.  Blonnt 
for  appellee. 

Walker,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  for  the  purpose 
of  recovering  the  value  of  services  per- 
formed in  taking  care  of  the  defendant, 
J.  E.  S.  Adams,  in  his  old  age,  and  while 
he  was  feeble  and  infirm,  upon  the  promise 
made  by  him  at  the  time  that  he  would 
leave  to  plaintiff's  intestate,  Denie  T. 
Brown,  and  her  children,  plaintiff  herself 
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being  one  of  them,  all  of  bis  property,  both 
real  and  personal,  worth  about  $20,000, 
Plaintifif  sued  as  administratrix  of  her 
motlier,  and  in  her  own  behalf,  to  recover 
whatever  amount  is  due,  on  account  of  the 
services  rendered  by  them  under  the  con- 
tract, and  in  order  to  establish  her  case 
she  was  permitted  to  testify,  as  a  witness 
in  her  own  behalf,  to  divers  transactions 
and  communications  between  her  intestate 
and  the  defendant,  since  deceased. 

When  this  case  was  argued  before  us, 
we  received  the  impression  that  the  defend- 
ant had  ''first  opened  the  door"  in  regard 
to  the  testimony  of  transactions  and  com- 
munications between  the  plaintiff's  mother, 
Mrs.  Denie  T.  Brown,  and  the  original  de- 
fendant, J.  E.  S.  Adams.  We  find,  upon  fur- 
ther investigation,  that  such  was  not  the 
case ;  but  on  the  contrary,  that  the  plaintiff 
offered  this  testimony  at  the  outset  of  the 
trial  before  the  jury.  It  will  suffice  to  state 
generally  that  the  testimony  of  the  plaintiff 
herself  related  mostly  to  transactions  and 
communications  between  her  mother  and  in- 
testate, Denie  T.  Brown,  and  the  original 
defendant,  J.  E.  S.  Adams,  who  has  since 
died.  The  defendant  Mary  Adams,  his 
sister,  is  his  executrix,  and  as  such  has 
been  made  a  party  to  this  action,  in  his 
place,  as  defendant.  The  plaintiff,  a  wit* 
ness  for  herself  individually  and  as  admin- 
istratrix, was  permitted,  under  the  examina- 
tion of  her  counsel,  to  state  very  fully 
conversations  and  dealings  between  her 
mother  and  the  defendant's  testator,  which, 
she  alleged,  occurred  in  her  presence.  That 
she  is  a  deeply  interested  party,  and  has  a 
large  interest  in  the  result  of  this  action, 
not  the  slightest  doubt  can  be  entertained. 
There  was  also  testimony  of  the  plaintiff 
which  was  admitted  over  objection  by  de- 
fendant, and  which  related  directly  to  a 
transaction  or  communication  between  tlie 
plaintiff  herself  and  Mr.  Adams.  After  giv- 
ing a  summary  of  the  "actings  and  doings" 
of  her  mother  and  herself,  on  the  one  side, 
and  Mr.  Adams  and  his  sister  Mary,  in  1912, 
when  the  latter  moved  to  Greenville  for 
the  purpose  of  taking  up  their  reaidence 
with  them,  where  they  were  to  receive  the 
care  and  attention  described  by  her,  certain 
questions  were  propounded  to  her,  which, 
with   the  answers  thereto,  are  as  follows: 

Question  1:  "State  whether  you  or  your 
mother  were  under  obligations  to  care  for 
or  attend  to  the  wants  and  necessities  of 
Mr.  Adams."  Answer:  "Yes,  sir;  we  were 
under  obligations  to  take  care  and  attend 
to  him  and  help  them  in  sickness  and  in 
health." 

Question  2:  "State  if  you  heard  any 
conversation  between  Mr.  Stanley  Adams 
and  your  mother  with  reference  to  any  con- 
L.R.A.1918C. 


sideration  which  he  agreed  to  pay  her  in 
consequence  of  her  waiting  on  and  taking 
care  of  him."  Answer:  "Yes;  he  did  say 
that  he  would  make  to  her  all  his  property.'' 

Question  3:  "Just  state  any  conversation 
you  may  have  heard  between  Mr.  Adams 
and  your  mother  relating  to  any  compen- 
sation your  mother  was  to  receive." 
Answer:  "He  said  he  would  give  hfv  the 
house  and  lot  they  now  live  in  and  give  her 
a  deed  of  gift  for  it  to.  take  place  at  his 
death;  that  pending  the  suit  with  Colin 
Tucker  he  said  it  would  not  be  any  good  to 
make  anything  then  until  that  was  settled, 
and  then  he  would  make  a  will  to  her,  in- 
cluding that  and  everything  else;  that  the 
conversation  took  place  in  our  home." 

Witness  further  stated  that  they  moved 
there  then,  and  that  his  physical  condition 
was  bad,  not  being  able  to  sit  up.  That 
Miss  Mary's  health  was  also  bad. 

Question  4:  "Describe  what  attrition 
and  care,  if  any,  your  mother  devoted  to  the 
comfort  of  Mr..  Adams  and  Miss  Mary." 
Answer:  "She  cooked  for  them,  nursed 
them  and  sat  up  with  them,  read  for  them, 
and  did  everything  that  she  could  tbink  of 
that  would  comfort  him." 

Question  5 :  "In  consequence  of  that  con- 
versation, tell  us  what  your  mother  did  from 
1912,  when  you  say  Mr.  Adams  and  Miss 
Mary  moved  to  Greenville."  Answer:  "In 
February,  1912,  they  moved  in  our  home  on 
Church  street;  mama  had  attended  to  that; 
and  they  moved  to  our  home  and  stayed 
there  with  us  until  some  time  in  April; 
and  during  that  time  my  mother  cooked  for 
them,  carried  meals  to  them,  and  made 
extra  nourishment  for  them;  and  it  was 
necessary  to  rub  him  with  liniment,  and 
that  was  done.  In  April  they  moved  from 
mama's  house  to  an  adjoining  house,  and  vie 
moved  with  them;  after  we  moved  with 
them  mama  cooked  for  them  and  did  «s  I 
have  said.  Mr.  Adams's  condition  was  such 
as  to  require  a  physician  several  times." 

Question  6:  "From  your  knowledge  of 
what  your  mother  did, — the  attentions  paid 
to  the  old  people  that  you  have  testified 
about, — what,  in  your  opinion,  would  be  a 
reasonable  compensation  for  her  services?" 
Answer:  "Three  thousand  dollars.  I  did 
not  know  about  Mr.  Adams  leaving  a  will 
when  he  died;  my  mother  was  not  paid 
anything  for  the  services  rendered." 

Question  7:  "How  long  did  the  care  and 
attention  your  mother  gave  Mr.  Adams  and 
Miss  Adams  last?  Answer:  "Up  until  the 
day  she  was  taken  sick,  eight  diays  before 
she  died." 

Other  interested  witnesses  were  allowed 
to  be  asked,  and  to  answer,  similar  ques- 
tions. These  questions  and  answers  were 
each  duly  objected  to  by  the  defendant,  and 
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the  several  objections  were  overruled.  De- 
fendant excepted,  and  from  the  verdict  and 
judgment  in  favor  of  the  plaintiff,  she  ap- 
pealed to  this  court,  and  here  insiats  that 
the  evidence  was  incompetent  under  Revisal, 
§  1631,  and  we  agree  with  her  that  there 
was  evidence  which  should  have  been  ex- 
cluded. Her  counsel  asked  the  witness,  and 
she  was  permitted  to  answer,  the  first  of 
the  questions,  which  for  convenience  We  have 
numbered.  This  answer  clearly  involved  a 
personal  transaction  or  communication  be- 
tween the  plaintiff  and  Mr.  Adams,  who  at 
the  time  of  the  trial  waa  dead;  the  interests 
of  those  to  whom  his  estate  belongs  under 
his  will  being  defended  by  his  executrix. 
This  testimony  should  have  been  excluded, 
as  its  admission  is  expressly  forbidden  by 
the  Revisal,  §  1631,  and  this  error,  and  the 
erroneous  admission  of  other  like  testimony, 
entitles  the  defendant  to  a  new  trial. 

But  if  the  other  testimony  of  the  plain- 
tiff, in  regard  to  the  transactions  between 
her  mother  and  Mr.  Adams,  is  to  be  con- 
sidered, we  are  of  opinion  that  it  was  like- 
wise incompetent  under  the  same  section. 
The  plaintiff  relies  upon  Ballard  v.  Ballard, 
75  X.  C.  191;  Loftin  v.  Loftin,  96  N.  C.  99, 
1  S.  E.  837;   McCall  v.  Wilson,  101  N.  C. 
600,  8  S.  E.  225;  Bunn  v.  Todd,  107  N.  C. 
2C6,   11   S.  E.   1043;   Johnson  v.  Cameron, 
136  N.  C.  244,  48  S.  E.  640.     We  will  now 
consider  these  cases,  and  show  that  not  one 
of  them  applies,  but  that  each  and  all  of 
them  dealt  with  questions  which  are  radical- 
ly different.    Ballard  v.  Ballard,  supra,  was 
one  of   the  "proof  of  handwriting"  cases, 
like  State  ex  rel.  Peoples  v.  Maxwell,   64 
X.  C.  313,  which,  as  Justice  Bynum  stated, 
do  not  involve  any  personal  transaction  or 
communication,  but  may  be  based  on  knowl- 
edge acquired  in  quite  a  different  way.    Re- 
ferring to  State  ex  rel.  Peoples  v.  Maxwell, 
supra,  in  Ballard  v.  Ballard,  supra,  he  said: 
"In  State  ex  rel.  Peoples  v.  Maxwell,  supra, 
it  was  held  that  although  it  was  competent 
for  the  plaintiff  to  prove  the  handwriting 
of  the  intestate  of  the  defendant,  it  was  in- 
competent for  him  to  prove  that  he  saw  the 
intestate  actually  sign  a  particular  paper. 
The    distinction     is     that    handwriting    is 
proved  by  a  general  knowledge  of  it,  and  the 
proof  is  abstract,  and  as  applicable  to  one 
case   as   another.     But  proof  by  him  that 
be  saw  the  deceased  sign  a  particular  paper 
is  proof  of  a  transaction  between  him  and 
the  deceased.      In    our    case    Wooten,  the 
assignee,  it  is  true,  was  not  called  to  prove 
directly  the  assignment  to  him  by  the  intes- 
tate,  but  he  was  called  to  prove,  and  did 
prove,    that   he   saw    J.    Gooding   'sign   his 
name  as  witness  to  the  indorsement  of  tlic 
intestate,  Councit  Gooding.*    The  signature 
of  the  intestate  was  a  cross  mark,  incapable 
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of  identification  and  proof,  without  an  at- 
testing witness,  whereupon  the  defendant 
Gooding  was  called  in  by  the  parties  as  this 
witness  to  the  ceremony  of  transferring  the 
bond  from  the  intestate  of  Wooten.  And 
now  Wooten,  a  party  to  that  'transaction,* 
is  called  to  prove,  and  under  objection  does 
prove,  all  the  facts  necessary  to  make 
effectual  this  transaction  between  him  and 
the  intestate;  to  wit,  that  he  saw  the  de- 
fendant sign  his  name  as  a  witness.  He 
thus  indirectly,  but  conclusively,  testifies  to 
a  transaction  between  himself  and  a  person 
since  deceased.  The  case  falls  directly 
within  the  principle  established  in  State  ex 
rel.  Peoples  v.  Maxwell,  above  cited,  and 
Whitesidcs  v.  Green,  64  K.  C.  307;  Murphy 
V.  Ray,  73  N.  C.  588;  McCanless  v.  Rey- 
nolds, 74  N.  C.  301.  The  witness  Wooten, 
having  indorsed  the  bond  to  the  plaintiff 
with  a  guaranty,  the  result  of  this  action, 
of  course,  can  affect  his  interest  or  the  in- 
terest previously  owned  by  him.  Code  Civ. 
Proc.  §  343.  We  are  not  disposed  to  relax 
the  common -law  rules  of  evidence  beyond 
the  innovations  clearly  established  by  the 
recent  legislature." 

We  have  quoted  Justice  Bynum's  lan- 
guage somewhat  at  length,  because  it  is  very 
significant  in  this  connection,  and  surely 
indicates  with  striking  emphasis  that  an  in- 
terested witness  will  not  be  allowed  to  testi- 
fy indirectly  to  a  transaction  or  communica- 
tion with  a  deceased  party  which. will  affect 
his  interest  favorably  in  the  event  of  the 
action,  no  more  than  he  will  be  permitted  to 
do  so  directly,  provided  his  interest  is  ad- 
verse to  that  of  such  deceased  party.  Equal- 
ly unfortunate  to  the  plaintiff  are  the  other 
citations.  Loftin  v.  Loftin,  supra,  had 
nothing  to  do  with  a  transaction  or  com- 
munication between  the  plaintiff,  Mrs.  Lof- 
tin, and  the  deceased  party,  to  wit,  her 
father,  but  it  was  between  her  and  a  third 
party.  Justice  Davis  said:  "It  was  a  sub- 
stantive transaction,  with  no  one  now  de-  ^ 
ceased,  under  whom  she,  or  any  of  the  par- 
ties to  this  action,  derived  any  interest.  It 
was  a  transaction  with  Wm.  Gooding  alone. 
Loftin  was  not  present,  and  the  case  of 
Haly burton  v.  Dobson,  65  N.  C.  88,  and  Bal- 
lard V.  Ballard,  75  N.  C.  190,  relied  on  by 
counsel  for  the  defendant,  are  distinguish- 
able from  this,  in  that  in  Halyburton  v. 
Dobson,  the  communication,  though  not  be- 
tween the  witness  and  Harshaw,  the  de- 
ceased testator,  yet  it  was  between  Harsliaw 
and  Pearson  (both  of  whom  were  dead), 
alK)ut  the  matter  in  dispute,  and  the  witness 
and  Harshaw  had,  by  agreement,  gone  to 
Pearson  to  advise  with  him  about  it,  so 
in  fact  the  witness  was  the  party  really 
interested  in  the  conversation  between  Har- 
shaw and  Pearson,  and  though  the  conversa- 
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tion  was  carried  on  by  Harshaw  and  Pear- 
son, the  witness  was  present,  and  in  fact  a 
party  to  it,  as  it  related  to  advice  given 
by  Pearson,  upon  which  they  were  to  act." 

That  case  also  favors  the  defendant's  posi- 
tion, for  there  it  is  virtually  said  that  the 
presence  of  the  witness,  when  the  transac- 
tion or  communication  is  had  between  the 
deceased  and  another  party,  is  sufficient  to 
disqualify  him,  especially  when  he  has  an 
interest  in  the  event.  It  should  be  noted 
here  that  the  plaintiff  in  this  case,  who 
testified,  had  a  direct  and  important  inter- 
est, besides  being  a  party  to  the  action,  and 
that  her  mother  was  also  interested,  so 
that  the  heirs  and  distributees  of  Mr. 
Adams,  who  are  represented  by  the  defend- 
ant, his  executrix,  have  no  one  to  testify  in 
rebuttal  of  plaintiff's  testimony.  Said  Chief 
Justice  Pearson,  in  McCanless  v.  Reynolds, 
74  N.  C.  314:  ** Allowing  a  party  to  an  ac- 
tion to  give  evidence  in  his  own  behalf  is  a 
wide  departure  from  the  rules  of  evidence  at 
common  law,  and  the  proviso  in  §  343, 
which  fixes  a  limit  to  this  departure, 
should  be  construed  liberally.  The  effect 
of  it  is  to  exclude  one  of  the  parties  to  a 
transaction,  who  is  afterwards  a  party  to 
an  action,  concerning  the  right  or  property 
involved  in  the  transaction  from  the  en- 
abling clause  of  the  statute,  in  the  event 
of  the  death  of  the  other  party  to  the  trans- 
action. The  proviso  rests  on  the  ground, 
not  merely  that  the  dead  man  cannot  have 
a  fair  showing,  but  upon  the  broader  and 
more  practical  ground  that  the  other  party 
to  the  action  has  no  chance,  even  by  the 
oath  of  a  relevant  witness,  to  reply  to  the 
oath  of  the  party  to  the  action,  if  he  be 
allowed  to  testify.  The  principle  is,  unless 
both  parties  to  a  transaction  can  be  heard 
on  oath,  a  party  to  an  action  is  not  a  com- 
petent witness  in  regard  to  the  transaction." 

Could  words  be  devised  which  more 
strongly  condemn  testimony  of  the  kind 
here  offered  by  the  plaintiff,  both  upon  prin- 
ciple and  a  sound  construction  of  the  stat- 
ute? It  shocks  our  ideas  of  fair  play  thus 
to  place  one  of  the  parties  at  the  mercy  of 
the  other,  by  allowing  one  to  speak  in  his 
own  behalf,  when  he  is  under  the  power  and 
inHuence  of  self-interest,  by  silencing  the 
other  so  that  he  cannot  reply.  This  is  an 
unjust  advantage  not  contemplated  by  the 
statute. 

But,  continuing  our  examination  of  plain- 
tiff's authorities,  McCall  v.  Wilson,  101  N. 
C.  598,  8  S.  E.  225,  only  held  that  the  evi- 
dence did  not  relate  to  a  transaction  or  com- 
munication between  the  witness  and  a  de- 
ceased person,  under  which  the ,  defendant 
claimed,  but  only  to  what  she  saw  in  her 
husband's  hands.  He  was  the  only  party 
concerned,  and  had  no  transaction  or  com- 
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munication  with  anyone.  The  case  did  not 
come  within  the  terms  of  the  statute,  nor 
within  its  letter  or  spirit.  There  were  no 
dealings  between  a  party  deceased  and  an- 
other person,  wuich  was  witnessed  by  a 
third  and  interested  person,  who  was  the 
witness,  as  in  our  case.  We  may  add  that 
we  do  not  see  how  the  testimony  in  the  Mc- 
Call Case  was  material  or  harmful  to  de- 
fendants. Their  contention  was  that  the 
deed  from  John  E.  Moore  to  Joseph  Mc- 
Call was  void  as  against  the  deed  from 
Moore's  administrator  to  assignors  of  de- 
fendants, for  want  of  registration.  Justice 
Davis  says  that  was  the  only  ground  relied 
upon  in  the  ease. 

Bunn  V.  Todd,  107  N.  C.  266,  11  S.  E. 
1043,  involves  no  such  question  as  we  have 
here.  The  plaintiff  and  her  mother,  the  wit- 
ness, were  each  entitled  to  half  of  the  crop 
of  plaintiff's  father,  the  witness's  husband, 
by  separate  and  distinct  rights.  The  wit- 
ness claimed  as  his  widow,  and  the  plaintiff 
under  a  trust  created  by  her  grandfather, 
and  it  was  proposed  to  prove  by  the  writing 
the  admissions  of  the  deceased  as  to  the 
trust.  This  was  clearly  competent,  for 
there  was  no  transaction  or  communication 
in  which  the  witness  could  be  interested, 
and  the  witness,  therefore,  had  no  interest 
in  the  event  of  the  action,  and  she  was  not 
a  party  thereto.  That  case  is  valuable  for 
its  fine  analysis  of  the  statute  into  proper 
subdivisions  by  the  present  Chief  Juatice, 
which  relieves  it  of  much  obscurity.  But 
its  facts  do  not  bear  any  resemblance  to 
our  case.  The  Chief  Justice  makes  this  ap- 
pear, when  he  pointedly  says:  "She  is  not: 
(1)  A  party  to  the  suit;  nor  (2)  is  she 
shown  to  be  interested  in  the  event  of  the 
action;  nor  (3)  does  any  person  belonging 
to  the  above  two  classes  claim  title  under 
or  through  her.  That  she  had  a  claim  to 
the  other  part  of  the  crop  of  her  husband 
than  that,  the  proceeds  of  which  the  plain- 
tiff claims  the  deceased  held  in  trust  lor 
her,  does  not  disqualify"  (citing  Mull  v. 
Martin,  85  N.  C.  406). 

We  do  not  see  what  application  Lane  v. 
Rogers,  113  N.  C.  171,  18  S.  E.  117,  can 
possibly  have  to  this  case.  The  court  held 
there  that  the  testimony  was  incompetent, 
but  did  say  that  the  witness  could  have  tes- 
tified that  she  saw  the  intestate  have  the 
book  on  the  day  of  her  marriage,  as  this 
was  no  transaction  or  communication.  *The 
point  was  not  in  the  case,  and  we  merely 
repeat  what  was  said  therein  to  show  that 
there  was  nothing  in  the  statute  that  ap- 
plied to  tiiose  facts.  ;  It  was  like  knowing  a 
man's  handwriting,  because  the' witness  had 
often  seen  it.  Besides^  the  witness  had  no 
interest  in  the  result  of  .the  action,  so  far 
as  appeared,  and  if  she  had,  her  evidence 
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was  again&t  Jjbai^  .iptereat,.  |ls  ahq  r^v^ua;  testi- 
fying, a'gf inst  tne  defendants^  to  .whom  she 
had  conv<jyed  tier  d.ower.  So  that  case  is 
|iot  applicalile,'  liere  the  witness  testified 
to  a  transaction  and  communication  be- 
tween  her  piother.  and  Mr.  Adams, .  defend- 
ant's testatpr,  while  in  that  case,  the  wit- 
ness testifie4  ''^abstractly"  concerning  a 
single  in^ividuai  fact  which  came  within 
her  vision,  rl^ile  court  said  in  the  Bdllard 
Case,  «upra»  if  th9' witness  had  said,  "I 
«a\v  him  sign  the  paper,"",  or,  in  the  Lane 
Case,  *'I  saw  him  pay  ^or  the. deed  ajid.get 
it,"  it  Woi^ld  he  Afferent,  and  come  within 
the  statute  ^  a  transaction  or  communica- 
tion. It  ^'ill  be  found  that  all  the  cases 
cited  hy  the  plaintiff  hav^  this  special 
f<?ature  of  single  action^  a;tid  not  Joint  ac- 
tion bj^  the  testa.tbr  and  anotliei*,  and  q{  a 
thing  ajccoinpllshed,  ^,nd  pot  one  going  on 
to  compl9tion ;  but  more  of  this  hereafter. 

JudgQ.Reade,  in  Hal^'hurton  v.  Dobson, 
65  X.C.  88,  [Stated  this  question  as  a  grave 
one,  lilcely  to  arjse  in  .  the  future,  and 
strongly .  intimated  against  tjiie  compet^nqy 
qf  the  evidence  uyde^  our  ^tatute^ 

The  cf^ses  of  Carroll  y.  iSmith,  163  N.  C. 
204,  "79  S.  JB:/497;,  and  Zollicoffpr  v.  ZoUi- 
coffer,  168  N.  C.'.326>  84  &.  K  34Q,  dp  not;,  in 
the  least,  coll flijCt  with  oyr  views.  In  the 
^rst  of  these  cases,'  Justice  AHen-  3aad: 
"The  evidence  of.  the  widow  was  objected  to 
under  §i  163.1  ^of  tke  Kevisal,  but  .she  did 
not  testify  to  a  eommunicatioa  or,  transac- 
tion with-  the  deceased  (Johnson  y»  Came- 
ron,, 136  :^.  C.  243,  48  5..E..6iO),  nop  \yas 
her  evidei^ce  against  tVe  personal  repre^ei^- 
tative  of  the  deceased,  or  against  anyone 
claiming  under  the  4eceased  ( Bupm  y.  Todd, 
107  N.  C.  267,  11  $.  E.  1043),  She  simply 
told  what  she  saw,  and  against  one  claim- 
ing under  Henjy  Carroll,  and  not  under 
Albert  Carroll.'*  ,  .     . ' 

In  the  second  of  the  cajses,  the  alleged 
transaction,  or  communication  was  substan- 
tially admitted  in  the  pleadings,  and  the 
witness,  as  in  aevetal  of  the  pases  already 
cited  oy  iis,  "told  onl^  what  he  saw,"  viz., 
an  indorsement  on,  the  paper  signjed  by  M!ra^ 
Thomas,  which,  was  placed  by  her  ii).  the 
Bible,  T^hen  ihe  cases  upon  this  subject 
are  properly  classified,  they  are  easily  recon- 
ciled. '        t 

'  There  are  seVeral  decisions  hy  this'coUrt, 
of  comparatively  recent  date,  which  decide 
tSiig  very  question  against  the  competency 
of  suoh  evMencV  a^  was  admit^d  in  this 
case*  It  was 'held  in /Wilson  v.  Featherston, 
122  N. .  C.  i749$  20  S.  £.  325»  and  the  court 
squarely  decided  this  point  as  indicate.d  by 
y|}.  The  qufe^tipii  therer  )wa8V  "Defendant, 
Clara*  te^tifyangjc  .was  ,a§ked  by  hcj''  coun* 
sel:  'State  whether  91  ijot  you  heard  a  con- 
versation, be  tw^n -your  father,  and  J.  £. 
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Rankin  at  the  Battery  Park  Bank  in  July, 
1893,  in  regard  to  his  bank  deposit,  and 
wliat  disposition  he  had  made  of  it?'" 

The  question  was  excluded,  and  this  court 
affirmed  the  ruling  unanimously,  the  Chief 
Justice  saying:  "One  purpose  of  §  590  was 
to  disqualify  an  interested  party  to  testify 
to  .a  conversation  or  transaction  between 
the  deceased  and  the  witness,  because  there 
is  np  one  to  contradict  the  witness,  and 
we  think  a  true  construction  of  that  much- 
construed  section  excludes  the  evidence  of  a 
third  party  to  such  conversation,  if  the 
thircj  partly  is  interested  in  the  result  of  the 
action,,  and  there  is  no  one  to  contradict 
the  statement  of  the  witness.  Here,  Wilson 
is  dead,  Rapkin  is  a  party  and  incompetent, 
and  the  witness  Clara  is  a  defendant,  and 
claims  the  property  through  a  gift  of  her 
deceased, ffi the r,  So  she  is  interested,  and 
there  is  i^o  one  else  who  can  speak  of  the 
transaction  or  contradict  the  witness.  In 
Halyburton  v.  bobson,  65  N.  C.  88,  this 
court  recognised  the  gravity  of  the  ques- 
tion, but  l^ft/it  for /future  consideration.' 
In  a'  l^ter  case  the  plaintiff's  testator  was 
a  trustee  of  t)ie  4lave,  in  question  for  one 
Lloyd.  In, the  course  of  the  trial  Lloyd 
was.  offered  .to  prove  a  conversation  between 
the  plainti^s  testator  (trustee  of  the  wit- 
ness) and  the  defendant's  intestate.  The 
court  excluded  Lloyd's  evidence,  as  he  was 
practicably  the  .plaintiff  in  the  action.  Bar- 
low V,  Norflefet,  72  N.  C.  5^5." 

,  The  samC'  was  the  decision  in  WMtty  v. 
Barham,  147  K.  CJ.  479,  61  S.  E.  372,. upon 
similar  facts,  and  the  identical  question  is  . 
precisely  stated  and  tersely,  but  unques- 
tional^ly,  decided/ the  present  Chief  Justice 
writing  the  opinion :  ^  The  court  also  prop- 
erly excludeii  the  testimony  of  one  of  the 
defendants  offered  to  prove  that  she  heard 
the,  aforesaid  conversation  between  her 
mot*her  -and  said'  Charles'  G  Daniel,  as- 
that  wpuld  ^e  the  'indirect  testimony  of  an 
interested  witness  as  to  a  transaction  or 
communication'  with"  the  deceased.'  Stocks 
V.  Cannon,  139  N.  C  60,  51  S.  E.  802." 

■  Such  witness  would  have  been  competent 
to,  testify  to  "any  substantive  and  independ- 
ent fact"  that  is  not  *'a  communication  or 
personal  transaction"  with  the  deceased,  as, 
in  Gray  v.  Cooper,  65  N.  .C^  183,  that- the 
deceased  had  possession  and  iise  of  the 
slaves,  or  il arch  v.  Verble,  79  N.  C'  10,.  that 
the  deceased  had  owned  but  one  but  1' since 
t)ie.  war,  and  his  value,  and  the  numerous 
cases  which  hel4  that  an  interested  witness 
can  prove  tl^e  handwriting  of  the  deceased, 
'^but  not  that  she  saw  him.  sign  the  paper 
sued  on"  (citjng  Davidson  v.  Bardin,  139 
Ki  C.  2,  51  S.  E.  779),  We  could  not 
state  the  poiiit  more  clearly,  oir.  by  language 
set  at  jbst  rmore   definitely,   securely j^  and 
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permanently  any  controversy  as  to  the  in- 
competency of  this  testimony.  It  lias  the 
great  merit  of  being  the  final  word,  strongly 
and  unanswerably  expressed  upon  a  matter 
where  there  had  been  almost,  but  not  en- 
tire, uniformity  of  decision,  and  must  be  so 
considered.  But  it  has  since  been  approve<l 
and  adopted,  without  any  question,  by  a 
unanimous  court  as  decisive  of  the  ques- 
tion, as  closing  the  controversy,  and  as 
forever  shutting  the  door  against  further 
discussion.  To  reopen  it  now  would  be  re- 
grettable and  positively  unwise,  in  view 
of  the  direct,  consistent,  and  final  opinions 
of  this  court  so  frequently  expressed.  We 
will  show  later  that  it  is  the  just  and  cor- 
rect decision,  and  the  proper  .and  intended 
construction  of  the  statute.  We  refer  to 
Harrell  v.  Hagan,  150  N.  C.  242,  63  S.  E. 
952,  and  Grissom  v.  Grissom,  170  N.  C.  97, 
86  S.  E.  906  (opinion  by  Justice  Brown), 
where  Witty  v.  Barham,  supra,  was  express- 
ly approved,  without  any  further  discus- 
sion, as  the  settled  law  upon  this  subject. 
In  Grissom  v.  Grissom,  170  N.  C.  at  page 
99,  Justice  Brown  says,  quoting  from  Har- 
rell V.  Hagan,  supra:  "Whether  the  con- 
struction by  the  court  of  Revisal,  §  1631,  is 
the  correct  one,  it  is  useless  for  us  now  to 
discuss.  The  true  meaning  of  the  statute 
and  of  the  intent  of  the  legislature  have 
been  settled  by  this  court  in  well-cousidered 
opinions,  which  we  are  not  disposed  to  dis- 
turb." 

He  also  cites  Wilson  v.  Featherston  and 
Witty  V.  Barham,  supra,  as  finally  set- 
tling the  law.  All  of  these  cases  were  de- 
cided with  the  concurrence  of  all  the  mem- 
bers of  the  court.  If  there  has  been  any 
contrary  expression  of  opinion  by  us,  in 
the  less  recent  past,  it  has  been  superseded 
in  our  later  decisions  with  unanimous  ap- 
proval. Johnson  v.  Cameron,  136  N.  C.  243, 
48  S.  E.  640,  was  correctly  decided  on 
other  grounds,  as  1  thought  then,  and  there- 
fore concurred  in  the  result.  My  opinion 
is  the  same  now. 

Ihe  decisions  in  other  jurisdictions  are 
equally  emphatic  in  the  rejection  of  such 
evidence,  the  statutes  being  the  same  as 
ours,  relating  to  personal  transactions  or 
communications.  Justice  Brewer,  after- 
wards a  member  of  the  highest  Federal 
court  for  many  years,  and  an  eminent 
jurist,  as  shown  by  his  long  judicial  career 
and  his  valuable  services,  said  in  Wills  v. 
Wood,  28  Kan.  at  page  408,  discussing  a 
question  similar  to  ours:  "Mrs.  Forbes,  as 
well  as  ^Irs.  Maples,  was  plaintiff,  each 
claiming  as  heir  of  Willis  Wills,  and  each 
seeking  to  recover  from  the  administratrix 
and  heirs  of  David  E.  James.  Neither  could 
testify  under  the  statute  as  to  any  trans- 
action or  communication  hftd  personally 
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with  David  E.  James.  Can  it  be  possible 
that,  when  the  two  are  present  with  James 
and  a  conversation  is  carried  on,  that  while 
neither  could  testify  as  to  what  James  said 
to  herself  personally,  she  could  testify  as  to 
what  he  said  to  the  other?  We  think  not 
Such  a  ruling  would  be  forbidden  by  the 
spirit,  at  least,  of  the  statute.  That  stat- 
ute plainly  contemplates  preventing  one 
party  from  introducing  in  evidence  conver- 
sations had  with  the  ancestor  of  the  ad- 
verse party,  and  this  because  the  lips  of 
such  ancestor,  closed  by  death,  cannot  be 
heard  to  give  his  version  of  the  conversa- 
tion; and  where  there  are  two  persons  on 
the  one  side,  having  like  interests,  they 
should,  for  the  purpose  of  giving  force  to 
the  statute,  be  considered  as  one,  and  nei- 
ther be  permitted  to  give  her  version  of  the 
ccnversatiops  and  statements  of  the  de- 
ceased to  the  other  in  her  presence.  Coun- 
sel for  defendants  in  their  brief  well  expose 
the  injustice  of  the  ruling  asked  by  plaintiff 
when  they  say:  *For  instance,  James  might 
have  conversed  with  the  mother  for  five 
minutes  about  the  bond,  in  the  presence  and 
hearing  of  the  daughter,  and  then  turned 
around  and  conversed  with  the  daughter 
upon  the  same  subject,  in  the  presence  and 
hearing  of  the  mother,  and  while  neither 
would  be  allowed  to  testify  as  to  the  con- 
versation had  with  herself,  either  could 
testify  as  to  the  conversation  heard  by  her 
between  James  and  the  other.'  The  ruling 
of  the  district  court  was  correct." 

And  so  in  Dawson  v.  Waggaman,  23  App. 
D.  C.  428,  it  was  said,  at  page  434:  "With 
reference  to  the  second  question,  that  is 
whether  the  testimony  of  one  of  the  defend- 
ants, Julia  Dawson,  was  admissible  to  prove 
conversations  between  the  deceased  and  tho 
defendant  Charles  E.  Dawson,  it  is  sufficient 
to  say  that  §  1064  of  the  Code  is  too  plain 
and  explicit  to  allow  of  any  controversy  in 
this  regard.  The  provision  is  a  just  one, 
and  the  testimony  was  properly  excluded.** 

It  was  held  in  Parks  v.  Caudle,  58  Tex. 
216,  tliat  "a  party  to  a  suit  against  heir^ 
claiming  the  property  through  their  de- 
ceased ancestor  is  precluded  under  article 
2248,  Rev.  Stat.,  not  only  from  testifying 
to  statements  made  to  him  by  the  deceased, 
and  to  transactions  between  the  deceased 
and  himself,  but  also  as  to  any  such  state- 
ments to  or  transactions  between  deceased 
and  third  persons;  and  thia  although  oc- 
curring at  a  time  when  the  witness  had  no 
interest  in  such  statements  or  transac- 
tions." 

In  Comstock  v.  Comstock,  76  Minn.  396, 
79  N.  W.  300,  it  waa  held:  "A  party  to  an 
action,  or  interested  in  the  result  thereof, 
cannot   give   evidence   as   to   convirsations 
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with  a  deceased .  person,  even   though   the 
witness  took  no  part  in  the  conversation." 

In  TiaoQ  v.  Gass,  46  Tex.  Civ.  App.  163, 
102  S.  W.  752,  It  was  proposed  by  the  plain- 
tiff, heir  of  the  deceased  wife,  to  give  evi- 
dence of  a  conversaftou  between  the  wife 
and  her  husband,  tending  to  show  that  the 
liusband  bought  the  property  in  dispute  with 
money  received  from  a  sale  of  his  wife's 
separate  property,  and  the  evidence  was  ex- 
cluded as  incompetent  under  their  statute 
as  to  transactions,  etc.,  of  a  deceased.  But 
Matthews  v.  Hoagland,  48  N.  J.  £q.  455,  21 
Atl.  1054,  is  like  our  case  exactly  in  its 
facts.  There  it  was  held:  "A  party  to  a 
suit  is  not  a  competent  witness,  under  the 
act  of  1880,  to  testify  adversely  to  another 
party  suing  in  a  representative  capacity, 
as  to  a  transaction  of  the  deceased  with  a 
person  other  than  the  witness,  in  which 
the  witness  and  such  person  are  interested, 
although  such  interests  are  divisible.'' 

Other  cases  to  the  same  effect  are  Hol- 
land V.  Holland,  98  App.  Div.  366,  90  N. 
V.  Supp.  208;  Pederson  v.  Christofferson, 
97  Minn.  491,  106  N.  W.  958.  In  Erwin  v. 
Erwin,  54  Hun,  166,  7  N.  Y.  Supp.  365,  it 
appeared  that  a  father  told  his  son,  in  the 
presence  and  hearing  of  the  latter's  wife, 
that  he  gave  him  a  certain  tract  of  land, 
and  the  son  assented  to  the  gift.  The  wife 
said  nothing.  In  an  action  against  the  de- 
ceased father's  grantee  to  enforce  perform- 
ance of  the  contract,  it  was  held  the  wife 
was  an  incompetent  witness  to  prove  the 
contract,  being  virtually  a  party  to  the 
transaction. 

The  testimony  of  an  interested  witness, 
especially  one  who  will  be  as  greatly  bene- 
fited by  a  recovery  as  the  plaintiff  in  this 
case,  concerning  a  transaction  between  the 
deceased  and  another  interested  party, 
would  be  practically  the  same  as  the  lat- 
ter's testimony  as  to  the  same  transaction, 
with  no  opportunity  to  contradict  it;  and, 
even  if  the  person  who  had  the  transaction 
or  communication  were  living,  the  repre- 
sentative of  the  deceased  would  be  handi- 
capped by  the  fact  of  her  interest  in  the 
event  of  tlie  action,  making  her  a  hostile 
witness.  The  mere  presence  of  the  witness 
made  her  practically  a  party  to  the  trans- 
action or  communication,  and,  though  pas- 
sively so,  yet  with  the  same  effect  as  if  she 
had  really  and  personally  taken  an  active 
part  in  it.  Roberts  v,  Remy,  56  Ohio  St. 
255,  46  N.  E.  1066.  A  recovery  in  this  case 
will  inure  almost  directly  to  the  plaintiff 
as  next  of  kin  to  her  mother. 

We  might  cite  many  other  cases  to  the 
same  effect  as  those  above  named,  but  it  is 
unnecessary  to  do  so,  as  those  already  cited 
are  quite  sufficient  to  show  the  strong  lean- 
ing of  judicial  opinion  against  the  admissi- 
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bility  of  this  kind  of  testimony.  All  of  the 
statutes  on  the  subject,  in  the  states  upon 
which  we  have  drawn  for  authorities  in 
support  of  this  view  of  the  law,  are  sub- 
stantially like  ours,  and  some  literally  so. 

We  do  not  think  that  there  is  any  force 
at  all  in  the  objection  of  plaintiff  to  the 
form  of  the  exceptions  and  assignments  of 
error  based  upon  them.  They  squarely  raise 
the  question  we  have  discussed.  It  was  not 
necessary  to  except  to  the  answers  separate- 
ly, as  tliey  were  directly  responsive  to  the 
questions,  to  which  the  exceptions  were 
properly  taken. 

There  was  error,  we  think,  in  the  rulings 
of  the  court  upon  the  objections  to  evidence, 
which  entitle  the  defendant  to  a  new  trial 
of  the  issues. 

Clark,  Ch.  J.,  dissenting: 

This  action  is  brought  by  the  plaintiff,, 
as  administratrix  of  her  mother,  Denie  T. 
Brown,  and  by  herself  individually,  for  serv- 
ices rendered  decedent,  J.  £.  S.  Adams,  who 
has  died  since  this  action  was  begun,  and 
his  executrix,  Mary  Adams,  is  substituted 
as  party  defendant. 

The  evidence  of  the  plaintiff  was  that 
J.  E.  S.  Adams  was  an  old  man  and  in  poor 
health,  living  with  his  sister  (now  his 
executrix),  who  was  also  old,  and  in  bad 
health;  that  said  Adams  made  a  bargain 
with  the  plaintiff's  mother  that  if  they 
would  live  with  them  and  take  care  of  him 
and  his  sister,  he  would  leave  to  Denie 
Brown,  his  property,  at  his  death.  There 
was  evidence  that  he  made  such  will,  but 
that  after  the  death  of  Denie  Brown  he  tore 
up  said  will,  and  this  action  is  brought 
to  recover  value  of  the  services  rendered 
under  said  contract  by  plaintiff  and  her 
mother. 

The  first  seven  exceptions  are  to  the  ad- 
mission of  the  testimony  of  the  plaintiff, 
Maggie  Brown,  who  testified  as  to  the  con- 
versation between  her  mother  and  J.  E.  S. 
Adams  in  making  the  contract.  The  defend- 
ant contends  that  this  evidence  is  incompe- 
tent under  §  1631  of  the  Revisal,  because 
the  plaintiff  is  interested  as  a  party  to  the 
action,  and  is  testifying  against  the  estate 
of  one  now  deceased.  The  conversation, 
however,  was  not  between  the  plainti^  wit- 
ness and  the  decedent  (the  testator  of  the 
defendant),  and  the  evidence  was  therefore 
competent.  In  Ballard  v.  Ballard,  75  N.  C. 
191,  Bynum,  J.,  says,  in  his  clear-cut  style: 
It  is  not  by  being  a  party  to  the  action,  or 
interested  in  the  event,  that  one  becomes 
disqualified,  for  notwithstanding  that  fact 
he  is  competent  ''except  .  .  .  as  to  any 
transaction  or  communication  between  such 
witness  and  the  person     .     .     .     deceased." 

This  section  is  analyzed  in  Bunn  v.  Todd, 
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107  N.  C.  266,  11  S.  E.  1043,  where  it  is 
held  that  a  person  who  is  interested  or  a 
party  is  competent  to  testify  against  the 
estate  of  a  person  deceased  when  the  con- 
versation or  transaction  is  not  between  the 
witness  and  the  deceased,  but  between  the 
deceased  and  another  party.  The  princi- 
ple of  the  code  system  is  the  general  compe- 
tency of  testimony,  though  the  witness  is 
a  party,  or  interested  in  the  event  of  the 
action,  leaving  its  credibility  to  the  jury, 
the  only  exception  being  where  the  witness 
is  not  only  a  party  to  the  action  or  in- 
terested in  its  event,  and  is  testifying  in  his 
own  interest  and  against  the  interest  of  the 
person  deceased,  but,  further,  the  testimony 
must  be  in  regard  to  the  transaction  or  com- 
munication between  the  witness  and  the  per- 
son since  deceased;  otherwise  the  testimony 
is  competent.  Th  provision  being  statutory, 
the  court  must  observe  it,  and  cannot  ex- 
clude evidence  except  when  authorized  by 
its  terms. 

In  Johnson  v.  Cameron,  136  N.  C.  244,  48 
S.  E.  640,  the  exact  point  was  discussed 
and  decided,  the  court  saying:  "The  Code, 
§  500  [now  Revisal,  §  1631],  disqualifies 
a  party  to  an  action,  or  one  interested  in 
the  event  thereof,  from  testifying  in  his 
.  .  .  interest  against  the  person  claim- 
ing adversely  as  to  'a  personal  transaction 
or  communication  between  the  witness  and 
the  deceased  person  or  lunatic,'  except  when 
the  executor  of  such  opposing  party  or  the 
testimony  of  the  deceased  person  or  lunatic 
is  given  in  evidence  concerning  the  same 
transaction  or  communication.  But  here  the 
witness  testified  as  to  no  transaction  or 
communication  between  herself  and  W.  M. 
Cameron.  It  was  a  transaction  between  W. 
M.  Cameron  and  her  husband,  and  as  to  that 
she  was  a  competent  witness  notwithstand- 
ing her  interest.  State  ex  rel.  Dobbins  v. 
Osborne,  67  N.  C.  259;  McCall  v.  Wilson, 
101  N.  C.  600,  8  S.  E.  225;  and  Loftin  v. 
Loftin,  96  N.  C.  99,  1  S.  E.  837,  are  in  point, 
as  also  Ballard  v.  Ballard,  76  N.  C.  191 
[quoting  Bynum,  J.,  ut  supra],"  and  citing 
further  State  ex  rel.  Peoples  v.  Maxwell, 
64  N.  C.  313  (where  such  witness  was  held 
competent  to  prove  the  handwriting  of  the 
deceased)'.  Bright  v.  Marcom,  121  N.  C. 
86,  28  S.  E.  60    (where  an  interested  wit- 


ness was  allowed  to  prove  the  deliVety  of  a 
deed  between  the  deceased  and  inother) ; 
Lane  v.  Rogers,  113  N.  C.  Vtl/lS  S.  E.  117. 

In  Halyburton  v.  Dobson,  65  X!  <).  89, 
relied  upon  by  the  defendant,  the'  pbint  -was 
!  not  decided.  Johnson  v.  Cameron,'  supra, 
;  has  been  cited  since  with  approval  by  Al- 
len, J.,  in  Carroll  v.  Smith,  163  K.  c'  205, 
79  S.  E.  497,  and  by  Walker,  J.,  in  ZolH- 
coflfer  V.  ZoUicoffer,  168  X.  C.  329,  84  S.  E. 
349,  who  cited  also  the  other  cases  above 
quoted.  In  Wilson  v.  Featherston,  122  N. 
C.  749,  30  S.  E.  326,  prior  to  Johnson  v. 
Cameron,  Faircloth,  Oh.  J.,  seems  to  take 
a  different  view.  But  the  statute  is  so 
plain  that  we  cannot  disregard  it,  and  must 
hold  that  case  an  inadvertence,  which  we 
cannot  approve. 

V^Hiile  there  has  been  some  conflict  in  the 
past  in  our  decisions  on  this  point,  it  has 
been  settled  in  accordance  with  the  deci- 
sion in  Johnson  v.  Cameron,  136  X.  C.  243, 
48  S.  E.  640,  by  the  last  two  opinions  in 
this  court,  which  have  cited  it  with  ap- 
proval. In  Carroll  v.  Smith,  163  N.  C.  205, 
79  S.  E.  497,  Allen,  J.,  says:  "The  evidence 
of  the  widow  was  objected  to  under  §  1631 
of  the  Revisal,  but  she  did  not  testify  to  a 
communication  of  the  transaction  with  the 
deceased  (Johnson  v.  Cameron,  136  N.  C. 
243,  48  S.  E.  640)." 

In  Zollicoflfer  v.  Zollicoflfer,  168  N.  C.  329, 
84  S.  E.  351,  Walker,  J.,  says:  '*As  to  the 
question  of  evidence,  we  think  the  court 
confined  the  testimony  of  plaintifT,  D.  B. 
ZoUicoffer,  to  what  occurred  between  Mrs. 
Thomas  and  the  defendant  E.  T.  ZoUicoffer, 
and  in  this  view  there  could  be  no  valid 
objection  to  it,  as  the  witness  was  not 
speaking  of  any  communication  or  transac- 
tion between  him  and  Mrs.  Thomas,  but  of 
one  between  her  and  a  third  party.  John- 
son V.  Cameron  and  Bunn  v.  Todd,  supra; 
Dobbins  v.  Osborne,  67  N.  C.  259;  McCall 
V.  Wilson,  101  N.  C.  600,  8  S.  E.  225:  Lof- 
tin V.  Loftin,  96  N.  C.  99,  1  S.  E.  837; 
Ballard  v.  Ballard,  supra." 

Besides,  Johnson  v.  Cameron,  thus  ap- 
proved to  date,  is  in  conformity  with  the 
exact  language  of  Revisal,  §  1631  (Bunn  v. 
Todd,  supra),  and  the  statute  should  have 
precedence  over  any  conflicting  decisions. 


Annotation— 


of  surviving  spouse,  heir,  or  next  of  kin  to  testify  b 
favor  of  the  estate. 


Upon  the  question  as  to  whether  or  not 
a  statutory  rule  excluding  testimony  of 
transaction  with  a  deceased  person  by 
party  or  person  in  interest  may  be  in- 
voked against  the  estate  of  the  dece- 
dent or  person  claiming  under  the  es- 
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tate,    see   note   appended   to   Bailey  v. 
Robison,  42  L.R.A.(N.S.)  305. 

As  to  the  competency  of  assignor  of 
claim  in  suit  to  testify  with  r^ard  to 
transactions  with  or  statements  hy  a 
deceased  person,  where  not  expressly  ex- 
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eluded  by  the  terms  of  the  statute,  see 
note  in  42  L.R.A.(N.S.)  316. 

As  to  the  competency  of  an  interested 
witness  to  testify  with  reference  to 
transactions  with  deceased  in  which  he 
did  not  participate,  see  notes  in  29 
L.R.A.(N.S.)  1179,  and  42  L.R.A.(N.S.) 
320. 

As  to  the  applicability  of  the  rule  ex- 
cluding testimony  of  an  interested  per- 
son in  controversy  over  succession  to 
estate,  see  note  in  51  L.R.A.(N.S.)  187, 
and  especially  pages  206-209,  which 
deal  with  the  extent  of  the  exclusion, 
and  pages  210-213,  which  deal  with  the 
difi^erent  classes  of  persons  to  whom  the 
disqualification  applies. 

In  general. 

This  note  is  limited  to  cases  consider- 
ing the  right  of  the  relatives  of  a  de- 
ceased person  to  testify  in  favor  of  the 
estate  as  affected  by  statutory  provi- 
sions disqualifying  designated  persons 
as  witnesses  where  one  party  to  the  ac- 
tion is  deceased.  It  is  to  be  noted  that 
this  disqualification  in  some  instances 
goes  to  the  competency  of  the  witness, 
and  in  other  cases  merely  to  the  charac- 
ter of  the  testimony.  In  the  latter  class 
of  cases,  if  a  case  merely  holds  that 
the  testimony  oiler ed  is  not  of  a  char- 
acter within  the  prohibitory  provision  of 
the  statute,  it  is  not  within  the  scope 
of  this  note.  Another  class  of  cases  ex- 
cluded are  those  denying  the  right  of 
the  surviving  spouse  to  testify  on  the 
ground  that  the  testimony  relates  to 
communications  between  the  parties 
daring  the  life  of  the  deceased.  As 
thus  limited,  the  question  presented  is 
whether  relatives  of  the  deceased  are 
within  the  prohibitory  or  disqualifying 
provision  of  statutes  of  the  character 
under  consideration. 

The  common-law  rule  disqualifying 
as  witnesses  all  persons  interested  in  the 
event  of  the  action  has  been  changed  by 
statutes  permitting  persons  interested 
in  the  event  of  the  suit  to  testify 
therein.  About  the  only  limitation  of 
the  statute  is  that  which  affects  the 
right  of  one  spouse  to  testify  against 
the  other,  or  the  right  of  an  interested 
person  to  testify  where  one  party  to 
the  suit  is  deceased.  Of  course,  the 
specific  language  of  the  statute  is  the 
controlling  factor  in  determining  the 
right  of  a  relative  to  testify  in  favor 
of  the  estate  of  a  deceased  person. 
"While  in  many  respects  the  statutes  dif- 
fer in  important  matters,  as  a  rule  they 
may  be  divided  into  three  classes:  First, 

those  which  in  general  terms  disqualify 
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all  persons  having  an  interest  in  the 
event  of  the  action;  second,  those  which 
disqualify  the  parties  to  the  action  or 
transaction;  third,  those  which  disquali- 
fy persons  in  interest  or  parties  to  the 
action  from  testifying  in  their  own 
favor  or  against  the  estate. 

Where  statute  disqnalifles  person  in-^ 
terested. 

In  construing  these  statutory  provi- 
sions, the  courts  have  evidenced  a  dis- 
position so  to  construe  them  as  to  en- 
force them  according  to  the  spirit  as 
well  as  the  letter.  In  line  with  this  pur- 
pose it  is  held  that  where  the  statute 
in  effect  disqualifies  as  witnesses  per- 
sons having  a  pecuniary  interest  .in  the 
result  of  the  suit,  the  surviving  spouse 
or  relative  is  not  a  competent  witness 
in  behalf  of  the  estate.  McDonald  v. 
Harris  (1901)  131  Ala.  359,  31  So.  548 
(widow  and  son — action  to  enforce 
claim  against  the  estate) ;  Conner  v. 
Root  (1887)  11  Colo.  183,  17  Pac.  773 
(statute  disqualifies  party  to  action  or 
person  interested  in  the  event  thereof — 
husband — action  by  personal  represen- 
tative to  set  aside  gift). 

Under  a  statute  disqualifying  as  a 
witness  a  party  to  a  suit  or  any  person 
directly  interested  in  the  event  thereof^ 
if  the  adverse  party  sues  or  defends  aa 
administrator,  etc.,  the  interest  of  heirs 
or  distributees  of  the  estate  is  not  direct^ 
within  the  terms  of  the  statute,  and 
hence  they  are  not  disqualified  as  wit- 
nesses in  favor  of  the  estate.  Freeman 
V.  Freeman  (1871)  62  HI.  189  (husband 
an  heir  of  distributee — action  to  enforce 
claim  against  the  estate) ;  Gregory 
V.  Gregory  (1906)  129  IlL  App.  9e 
(widow) ;  Collar  v.  Patterson  (1889)  137 
HI.  403,  27  N.  E.  604,  affirming  (1890) 
34  HI.  App.  632  (heir);  Ledford  v. 
Weber  (1880)  7  HL  App.  87  (husband). 

Where    statute    disqnaliflea   party   to 
suit  or  transaotion. 

Under  a  statute  providing  in  effect 
that  where  one  party  to  the  transaction 
is  dead,  the  other  party  shall  not  be  per- 
mitted to  testify  in  his  own  favor,  a 
surviving  spouse  or  relative  of  the  de- 
cedent is  not  disqualified  as  a  witness 
in  behalf  of  the  estate.  Hinchman  v. 
Parlin  &  0.  Co.  (1896)  21  C.  C.  A.  273, 
41  U."  S.  App.  301,  74  Fed.  698  (husband 
and  administrator  of  deceased  wife's 
estate — action  involving  title  to  prop- 
erty of  estate) ;  Mclntyre  v.  Meldrim 
(1869)  40  Ga.  490  (widow— action  to  en- 
force claim  against  the  estate) ;  Jack- 
son   v.    Jackson     (1869)     40    Ga.    150 
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(widow — ^action  against  estate) ;  Adams 
V.  Jones  (1869)  39  Ga.  479  (widow- 
action  to  enforce  trust  in  favor  of  es- 
tate);  Jaquith  V.  Davidson  (1878)  21 
Kan.  341  (widow,  also  executrix — ac- 
tion by  estate  to  enforce  claim) ;  Watts 
V.  Myers  (1915)  93  Kaa.  824,  145  Pac. 
827  (widow  and  sole  heir — action  to  set 
aside  deed  executed  by  decedent  in  his 
lifetime) ;  Stacy  v.  Alexander  (1911) 
143  Ky.  152,  136  S.  W.  150  (children  of 
decedent — action  affecting  title  to  real 
estate) ;  McCall  v.  Burk  (1903)  25  Ky. 
L.  Rep.  643,  76  S.  W.  177  (widow— ac- 
tion to  enforce  trust) ;  Compare  with 
Bott  V.  Titzpatrick  (1845)  5  B.  Mon. 
(Ky.)  397  (holding  that  where  the 
father  is  the  heir  and  legal  representa- 
tive of  the  deceased  son,  he  is  incompe- 
tent as  a  witness  in  favor  of  the  estate 
in  an  action  to  enforce  an  obligation 
against  it) ;  Robinson  v.  Talmadge 
(1867)  97  Maas.  171  (widow— action  on 
note);  Litchfield  v.  Merritt  (1869)  102 
Mass.  520  (widow — action  by  estate  on  a 
note) ;  Compare  with  Tord  v.  Ford 
(1835)  17  Pick.  (Mass.)  418  (holding 
that  where  the  heir  releases  his  interest 
in  a  note  sued  upon  by  the  administra- 
tor, he  is  a  competent  witness  in  favor 
of  the  estate) ;  Stuhlmuller  v.  Ewing 
(1860)  39  Miss.  447  (widow— action  to 
enforce  claim  against  the  estate) ; 
Smith  V.  Brinkley  (1910)  151  Mo.  App. 
494,  132  S.  W.  301  (children  of  dece- 
dent— action  aginst  estate) ;  Norvell  v. 
Cooper  (1911)  155  Mo.  App.  445,  134 
S.  W.  1095  (children  of  decedent — ac- 
tion to  enforce  claim  against  the  estate). 

Under  a  statute  disqualifying  as  a 
witness  a  party  to  a  transaction  with 
a  deceased  person  in  an  action  where  the 
adverse  party  is  the  personal  represen- 
tative of  the  decedent,  a  father  who  is 
the  sole  heir  of  a  deceased  son  cannot 
testif}'  in  favor  of  the  latter*s  estate  to 
any  personal  transaction  or  communica- 
tion between  him  and  the  decedent 
(Cushman  v.  Blakesly  (1856)  3  G.  Greene 
(Iowa)  542),  but  the  disqualification  is 
limited  to  evidence  of  this  character,  and 
does  not  extend  to  evidence  relating  to 
other  matters,  and  the  surviving  spouse 
or  heir  is  a  competent  witness  in  favor 
of  the  estate  to  matters  not  relating 
to  personal  transactions  or  communica- 
tions with  the  deceased  (Sweezey  v. 
Collins  (1875)  40  Iowa,  540;  BracJley  v. 
Kavanagh  (1861)  12  Iowa,  273). 

Under  a  statute  disqualifying  the  op- 
posite party  as  a  witness  to  matters 
equally  within  the  knor/ledge  of  a  de- 
ceased person  as  to  personal  transac- 
tions or  communications  with  the  de- 
L.R.A.1918C. 


ceased,  an  heir  of  the  deceased  is  not 
disqualified  as  a  witness  in  favor  of  the 
estate.  Moore  v.  Machen  (1900)  124 
Mick  216,  82  N.  W.  892  (son  a  com- 
petent witness  to  show  demand  made  by 
him  as  agent  for  the  decedent  in  the 
latter^s  lifetime). 

But  where  the  action  is  between  two 
estates,  a  daughter  and  heir  of  one  of 
the  deceased  persons  is  not  a  competent 
witness  in  favor  of  the  estate  in  which 
she  is  interested.  Penny  v.  Croul  (1891) 
87  Mich.  15,  13  L.R.A.  83,  49  N.  W.  311. 

However  the  husband  of  the  daughter 
of  the  decedent  has  not  such  an  interest 
in  the  estate  as  to  disqualify  him  as  a 
witness  in  favor  of  the  estate,  although 
the  action  is  between  two  estates.  Ash- 
ley V.  Smith  (1908)  152  Mich.  197,  115 
N.  W.  1052. 

Where  party  to  emit  or  person  inter- 
ested is  disqualifled  as  a  -witness 
against  the  estate. 

Under  statutes  prohibiting  persons 
interested  in  the  event  of  the  action 
from  testifying  in  behalf  of  the  party 
succeeding  to  a  deceased  person's  title, 
or  against  the  representative  of  a  de- 
ceased person,  as  to  any  personal 
transaction  or  communication  between 
the  witness  and  the  decedent,  where  the 
evidence  is  of  a  character  designated  by 
the  statute,  the  next  of  kin  of  the  de- 
ceased person  are  disqualified  as  wit- 
nesses in  favor  of  the  estate  (Holcomb 
V.  Holcomb  (1880)  20  Hun  (N.  Y.) 
156) ;  but  this  qualification  does  not  pre- 
clude the  next  of  kin  from  testifying 
with  regard  to  the  declarations  of  the 
decedent,  as  bearing  upon  his  mental 
capacity  (Ibid.). 

So,  where  the  action  is  by  one  estate 
against  another  estate,  the  heir  of  one 
estate  is  disqualified  as  a  witness  in 
favor  of  the  other  estate,  where  the  ev- 
idence is  of  the  character  designated  by 
the  statute.  Parks  v.  Andrews  (1890) 
56  Hun,  391,  10  N,  Y.  Supp.  344. 

Where  the  statute  in  effect  disquali- 
fies as  witnesses  persons  who  are  neces- 
sary parties  to  the  issue,  or  whose  inter- 
est is  adverse  to  the  estate,  it  has  been 
held  that  the  surviving  spouse  or  rela- 
tives of  the  deceased  are  not  within 
the  terms  of  the  statute,  and  are  not 
disqualified  to  testify  as  witnesses  in 
favor  of  the  estate.  Cincinnati,  H.  & 
I.  R.  Co.  V.  Cregor  (1895)  150  Ind.  625, 
50  N.  E.  760  (widow  and  administratrix 
— action  to  recover  for  injuries  to  de- 
ceased, resulting  in  his  death) ;  Flovd 
V.  Miller  (1878)  61  Ind.  224  (widow- 
action  to  enforce  claim  a<rainst  the  es- 
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tate) ;  Denbo  v.  Wright  (1876)  53  IncL 
226  (widow — action  to  enforce  claim 
against  estate) ;  Skillen  v.  Jones  (1873) 
44  lud.  136  (child — action  by  adminis- 
trator to  recover  decedent's  share  in  a 
partnership) ;  Lewis  v.  Buskirk  (1896) 
14  Ind-  App.  439,  42  N.  E.  1118  (widow 
— action  to  enforce  claim  against  the  es- 
tate). 

Under  a  statute  providing  that 
neither  party  shall  testify  against  the 
other,  where  one  party  to  an  action  is 
deceased,  heirs,  next  of  kin,  or  the  sur- 
viving spouse  is  not  disqualified  as  a 
witness  in  favor  of  the  estate  in  which 
he  is  interested.  Hugh  let  t  v.  Conner 
(1873)  12  Heisk.  (Tenn.)  83  (heirs- 
action  involving  title  to  land) ;  Russell 
V.  Beckert  (1917)  —  Tex.  Civ.  App.  — , 
195  S.  W.  607  (widow).  Compare  with 
Anglin  v.  Barlow   (1898)  -—  Tex.  Civ. 


App.  — ,  45  S.  W.  827,  holding  that  the 
widow  is  not  a  competent  witness  in 
favor  of  her  husband's  estate  in  an  ac- 
tion to  recover  property  from  a  third 
person.  The  terms  of  the  disqualifying 
statute  are  not  stated. 

Where  one  estate  is  suing  another, 
however,  the  surviving  spouse  or  heir  of 
one  of  the  decedents  is  not  a  competent 
witness  in  favor  of  the  estate  in  which 
he  is  interested,  since  such  testimony  is 
against  the  other  estate.  Brown  v. 
Marmaduke  (1915)  248  Pa.  252,  93  Atl. 
1021;  Crosetti's  Estate  (1905)  211  Pa. 
490,  60  Atl.  1081;  Miller  v.  Miller  (1890) 
1  Pa.  Dist.  R.  95  (widow — ^action  to  en- 
force claim  against  the  estate) ;  Keener 
V.  Zartman  (1891)  144  Pa.  179,  22  Atl. 
889  (heir — action  to  enforce  claim 
against  the  estate — heir  was  also  grantee 
of  land  from  decedent).  A.  G.  S. 


WASHINGTON  SUPREME  COURT. 
(Bepartment  No.   1.) 

STATE     OF     WASHINGTON     EX     EEL. 
MABEL  I.  McGHEE 

V. 

SUPERIOR   COURT   IN   AND   FOR  THE 
COUNTY  OF  PIERCE  et  al. 

(—  Wash.  — ,  170  Pac.  130.) 

Habeas  corpus  -»  appeal  —  supersedeas 
—  effect. 

1.  An  appeal  with  supersedeas  bond  will 
not,  in  a  habeas  corpus  proceeding  to  secure 
custody  of  a  child,  have  the  eflTect  of  restor- 
ing the  child  to  the  former  custody  pending 
api>eal. 

For  other  cases,  see  Appeal  and  Error,  111,  6, 
in  Dig,  1-52  N,  8. 

Mandamus  —  to  compel  court  to  retain 
Jurisdiction  of  child. 

2.  Mandamus  will  not  lie  to  compel  a 
court  which  has  changed  the  custody  of  a 
child  in  a  habeas  corpus  proceeding,  to  pro- 
vide for  its  retention  within  its  jurisdic- 
tion pending  appeal,  if  no  application  for 
such  relief  has  been  made  to  that  court. 
Fen"  other  cases,  see  Manaamtis,  11.  a,  in  Dig. 

1-62  N,  8, 

Appeal  —  writ  in  aid  of  jurisdiction. 

3.  An  appellate  court  cannot,  in  the  ab- 
sence of  anything  to  show  that  steps  have 
been  taken  to  invest  it  with  jur  indict  ion, 
issue  a  writ  to  control  the  custody  of  a  child 
in  aid  of  its  jurisdiction. 

For  other  cases,  see  Appeal  and  Error,  111, 
in  Dig,  1-52  N.  8, 

(January  28,  1918.) 


Note. —  For  effect  of  appeal  as  stay  of 
judgment  in  habeas  corpus  proceedings,  see 
annotation  following  this  case,  post,  i)*i3. 
L.R.A.1018C. 


PROCEEDING  by  relator  for  an  order 
requiring  respondents  to  fix  the  amount 
of  a  supersedeas  bond  in  a  habeas  corpus 
proceeding,  and  prohibiting  entry  of  judg- 
ment awarding  custody  of  the  child  pend- 
ing the  hearing  of  the  application.  Demur- 
rer to  the  petition  sustained  and  alternative 
writ  quashed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Carroll  A.  Gordon,  for  relator: 

An  appeal  lies  from  an  order  of  discharge 
from  custody  in  habeas  corpus  proceedings. 

Re  Garfinkle,  37  Wash.  050,  80  Pac.  188. 

Habeas  corpus  is  a  civil  proceeding,  and 
an  appeal  therein  without  bond  is  ineffect- 
ual. 

State  V.  Fenton,  30  Wash.  325,  70  Pac. 
741;  State  ex  rel.  Roberts  v.  Superior  Ct. 
32  Wash.  143,  72  Pac.  1040. 

Any  judgment  which  alters  the  status  quo 
may  be  stayed. 

State  ex  rel.  Byers  v.  Superior  Ct.  ^8 
Wash.  403,  68  Pac.  865. 

Mandamus  will  issue  if  the  fruits  of  the 
appeal  would  be  lost  by  reason  of  the  re- 
fusal to  accept  a  supersedeas  bond. 

State  ex  rel.  Denham  v.  Superior  Ct.  28 
W-ash.  590,  68  Pac.  1051. 

And  in  aid  of  the  writ,  the  lower  court 
may  be  restrained  from  further  proceed- 
ing. 

State  ex  rel.  Barnard  v.  Board  of  Edu- 
cation, 19  Wash.  8,  40  L.R.A.  317,  67  Am. 
St.  Rep.  706,  52  Pac.  317. 

Mr.  A.  O.  Burmelster  also  for  relator. 

Me^isrs.  Henry  Conner  and  A.  Ij. 
Halglit,  for  respondents: 

The  filing  of  the  supersedeas  bond  will 
not  operate  to  stay  the  execution  of  the  low- 
er court's  order  awarding  the  custody  of  a 
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minor  child  to  the  petitioner  in  heabeas 
corpus  proceedings ;  .and  that  being  the  only 
relief  sought,  the  court  did  not  err,  and  did 
not  exceed  his  jurisdiction,  in  refusing  to 
fix  the  amount  of  such  bond. 

State  ex  rel.  Davenport  v.  Poindexter,  45 
Wash.  37,  87  Pac.  1069;  State  v.  Kirkpat- 
rick,  64  Iowa,  373,  6  N.  W.  258,  588;  State 
V.  Fenton,  30  Wash.  325,  70  Pac.  741; 
State  ex  rel.  Hamilton  v.  Superior  Ct.  56 
W'ash.  91,  105  Pac.  171. 

Probition  will  not  issue  unless  the  pro- 
ceedings of  the  lower  court  are  without,  or 
in  excess  of,  its  jurisdiction  (Rem.  &  Bal. 
Code,  §  1027 )  ;  nor  where  the  lower  court 
has  jurisdiction  of  the  parties  and  the  sub- 
ject-matter  (32  Cyc.  605), 

Webster,  J.,  delivered  the  opinion  of  the 
court : 

Prior  to  June  8,  1017,  L.  D.  Oar  and  re- 
lator, Mable  I.  McGhee,  were  husband  and 
wife,  residing  in  the  state  of  Nevada;  Coral 
Kmeline  Oar,  a  minor  child  of  the  age  of 
three  years,  being  the  issue  of  this  mar- 
riage. On  that  date,  by  a  decree  of  the  dis- 
trict court  of  Nevada,  the  parties  were 
-divorced,  the  custody  of  the  minor  child 
being  awarded  to  the.  mother  and  father 
respecrtively,  for  alternate  periods  of  six 
months  following  the  entry  of  the  decree. 
Thereafter  the  relator  married  and  removed 
with  the  minor  child  to  Pierce  county, 
Washington,  where  she  now  resides.  After 
the  expiration  of  the  first  period  provided 
in  the  decree,  the  father,  who  still  resides 
in  Nevada,  made  application  to  the  super- 
ior court  of  Pierce  county  by  habeas  cor- 
pus proceedings  for  the  custody  of  the 
child,  and  upon  the  hearing  thereof  the 
court  found  that  the  father  was  a  suit- 
able person  to  have  the  care  and  custody 
of  the  child,  and  announced  its  decision 
that  the  child,  which  had  been  in  the 
custody  of  the  court  during  the  pendency 
of  the  proceedings,  be  fortliwith  delivered 
to  the  petitioner  therein.  Whereupon  re- 
lator applied  for  an  order  fixing  the 
amount  of  a  supersedeas  bond  to  stay 
the  judgment  pending  appeal  to  this 
court,  which  being  denied,  relator  filed 
an  original  application  in  this  court 
setting  forth,  in  substance,  the  foregoing 
facts,  and  in  addition  thereto  alleging  that 
she  is  desirous  of  obtaining  a  review  of  the 
habeas  corpus  proceeding  by  appeal,  and 
that,  unless  prevented,  the  father  will  re- 
move the  minor  child  from  the  jurisdiction 
of  this  court,  thereby  depriving  relator  of 
the  fruits  of  such  appeal  in  the  event 
the  same  is  successful.  Relator  prays  that 
an  order  be  issued  by  this  court  requiring 
the  superior  court  to  fix  the  amount  of  such 
supersedeas  bond,  and  that  it  bo  prohibited 
L.R.A.1918C. 


from  entering  a  judgment  delivering  the 
custody  of  the  child  to  its  father  pending 
the  hearing  of  this  application.  An  alterna- 
tive writ  issued  as  prayed,  and  on  the  return 
day  respondent  demurred  to  the  petition 
upon  the  ground  that  the  facts  therein 
stated  are  not  sufficient  to  warrant  the 
granting  of  the  relief  aought. 

In  support  of  the  application  relator 
contends  that  upon  the  execution  of  a  sup- 
ersedeas bond  the  judgment  in  the  habeas 
corpus  proceeding  is  stayed,  and  the  custo- 
dy of  the  child  transferred  to  the  relator, 
in  whose  custody  it  was  when  the  proceed- 
ing was  instituted.  We  cannot  accede  to 
this  view.  W^hile  we  have  held  that  an 
appeal  will  lie  from  a  final  judgment  in  ha- 
beas corpus  proceedings,  we  have  never  held 
that  such  judgments  may  be  superseded 
pending  appeal.  In  State  ex  rel.  Daven- 
port v.  Poindexter,  45  Wash.  37,  87  Pac. 
1069,  we  said;  "It  is  contended  here  by 
relators  that  the  filing  of  the  supersedeaa 
bond  had  the  effect  of  leaving  all  parties 
in  the  position  they  occupied  at  the  com- 
mencement of  the  habeas  corpus  proceedings 
before  respondent,  and  that,  as  they  then 
had  the  possession  and  custody  of  the  chil- 
dren, thev  became  immediatelv  entitled 
thereto  again  upon  the  giving  of  said  stay 
bond,  and  that  a  writ  should  issue  requir- 
ing respondent  to  direct  the  delivery  of 
said  minors  to  relators.  We  do  not  think 
this  position  tenable.  W^here  minor  chil- 
dren are  involved  a  much  different  consid- 
eration is  presented  than  obtains  with  ref- 
erence to  mere  property  rights.  The  wel- 
fare of  the  children  is  a  matter  of  prime 
importance  and  public  concern,  and  must 
be  the  subject  of  careful  consideration  at 
all  stages  of  any  proceeding  wherein  their 
possession,  custody,  or  control  is  involvetl. 
In  such  a  proceeding  as  this  we  do  not  think 
the  giving  of  a  supersedeas  bond  has  any 
effect  whatever  upon  the  possession,  custody, 
and  control  of  the  minor  children  in  ques- 
tion. It  being  presumed  that  the  order  of 
the  trial  judge  was  correct,  and  that  he  waj* 
actuated  by  a  consideration  for  the  minors' 
welfare,  it  would  be  against  public  policy 
to  have  that  welfare  imperiled  durin*:  an 
appeal,  in  the  absence  of  a  statute  clearly 
permitting  the  staying  of  such  orders.  The 
trial  court  had  jurisdiction  to  take  said 
children  into  its  possession,  if  it  believed 
that  their  physical  or  moral  welfare  or 
other  substantial  interests  necessitated  sufh 
action." 

This  language  is  so  apt  as  not  to  require 
further  comment.  To  the  same  effect  see 
State  ex  rel.  Clark  v.  Superior  Ct.  90  Wash. 
80,  155  Pac.  398;  State  ex  rel.  Martin  v. 
Poindexter,  43  Wash.  147,  86  Pac.  176: 
State   ex    rel.    Gibson   v.    Superior  Ct.   39 
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Wash.  115,  1  L.R.A.(N.S.)  554,  109  Am.  St. 
Rep.  862,  80  Pac  1108,  4  Ann.  Cas.  229; 
AVilUs  V.  Willis,  165  Ind.  332,  2  L.R.A.  (X.S.) 
244,  75  N.  E.  655,  6  Ann.  Cas.  772;  State  v. 
Kirkpatrick,  54  Iowa,  373,  6  N.  VV.  588; 
12  K.  C.  L.  p.  1258;  Re  De  Lemos,  143  Cal. 
313,  76  Pac.  1115. 

It  is  insisted,  however,  that  unless  relator 
is  permitted  to  supersede  the  judgment,  the 
lather  will  remove  the  child  from  the  state 
of  Washington,  thereby  depriving  the  re- 
lator of  the  fruits  of  her  appeal  in  the 
event  of  success.  The  answer  to  this  con- 
tention is  that  the  execution  of  the  super- 
sedeas bond  will  in  no  way  affect  the  pos- 
session or  custody  of  the  child  pending  the 
appeal,  nor  prevent  its  removal  from  the 
state.  It  is  not  the  policy  of  the  law  to 
require  the  doing  of  a  useless  thing,  or  the 
performance  of  an  act  that  will  be  ineffect- 
ual for  any  purpose. 

Neither  can  we  treat  the  application  as 
one  for   a  writ  of  mandate  directing  the 


respondent  to  enter  an  order  supending  the 
operation  of  the  judgment  pending  the  ap- 
peal, or  to  exercise  discretion  in  making 
suitable  provision  for  the  retention  of  the 
child  in  the  state  during  the  pendency  of 
the  appeal,  for  the  reason  that  it  does  not 
appear  that  any  such  application  lias  been 
made  to  respondent,  or  that  the  superior 
court  has  refused  to  act  in  the  matter.  In 
the  absence  of  such  showing  the  writ  will 
not  issue  from  this  court. 

Kor  can  we,  in  the  aid  of  our  appellate 
and  revisory  jurisdiction,  grant  such  relief. 
It  is  not  shown  that  relator  has  given  no- 
tice of  appeal  and  filed  an  appeal  bond  as 
required  by  statute  to  invest  this  court  with 
jurisdiction  in  furtherance  or  aid  of  which 
it  is  authorized  to  act. 

For  these  reasons,  we  conclude  that  the 
demurrer  to  the  petition  should  be  sustained, 
and  the  alternative  writ  quashed. 

filllis,  Ch.  J.,  and  Parker,  Fullerton, 
and  Main,  J  J.,  concur. 


Annotation — ^E£Fect  oi  appeal  as  stay  of  judgment  in  habeas  corpus  pro- 
ceedings. 

This  question  has  been  previously 
treated  in  the  note  to  Willis  v.  Willis, 
2  L.R.A.(N.S.)  244,  and  the  cases  in 
the  present  note  are  supplementary. 

For  habeas  corpus  decree  as  to  custo- 
dy of  infant  as  res  judicata,  see  the 
notes  to  Re  King,  67  L.R.A.  783,  and 
Knapp  V.  Tolan,  49  L.R.A.{N.S.)  83. 

The  holding  of  State  ex  rel.  Mc- 
Ghee  v.  Superior  Ct.  ante,  921,  that  an 
appeal  with  supersedeas  bond  will  not 
restore  the  custody  of  a  child  which  has 
been  changed  in  habeas  corpus  proceed- 
ings, is  sustained  by  State  ex  rel.  Dav- 
enport V.  Poindexter  (1906)  45  Wash. 
37,  87  Pac.  1069,  which  is  sufficiently  set 
out  in  State  ex  rel.  McGhee  v.  Supe- 
rior Ct. 

The  case  of  Gamer  v.  Gordon  (1872) 
41  Ind.  92,  which  takes  a  contrary  view 
in  a  similar  situation,  is  set  out  and 
overruled  in  Willis  v.  Willis,  the  case 
to  which  the  earlier  note  2  L.R.A.(N.S.) 
244,  is  appended. 

The  case  of  People  ex  rel.  Young  v. 
Stout  (1894)  10  Misc.  247,  31  N.  Y. 
Supp.  421,  set  out  in  the  earlier  note 
in  2  L.R.A.(N.S.)  245,  was  affirmed 
without  opinion  in  (1895)  144  N.  Y. 
699,  39  N.  E.  858. 

But  it  is  held  in  Goldsmith  v.  Valen- 
tine (1910)  35  App.  D.  0.  299,  that, 
where  the  respondents  in  a  habeas  cor- 
pus proofiejiing  gave  a  supersedeas  bond 
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on  taking  an  appeal  from  an  order 
awarding  the  custody  of  the  infant  son 
of  the  petitioner  to  petitioner's  brother, 
who  was  not  a  party  to  the  proceeding, 
the  lower  court  had  no  power  thereafter, 
on  motion  of  the  petitioner,  to  direct 
the  respondents  to  transfer  the  custody 
of  the  infant  to  the  petitioner's  brother 
pending  the  appeal,  upon  his  giving  a 
counter  bond.  The  court  said  that 
"rule  10  of  this  court  provides,  in  effect, 
that  an  appeal  from  any  order,  judg- 
ment, or  decree  of  the  supreme  court 
of  the  District  shall  operate  as  a  stay 
of  execution  or  supersedeas,  if  an  ap- 
proved bond  is  filed,  'conditioned  for  the 
successful  prosecution  of  such  appeal.' 
The  conditions  of  this  rule  having  been 
complied  with,  we  see  no  reason  why 
the  appeal  was  not  as  effective  in  this 
case  as  in  any  other.  Upon,  the  per- 
fecting of  said  appeal,  the  court  below 
was  ousted  of  its  jurisdiction,  and  the 
cause  transferred  to  this  court.  .  .  . 
The  effect  of  the  order  of  the  court 
below  might,  and  probably  would,  ren- 
der futile  the  appeal  taken.  Such  a 
situation,  cannot,  of  course,  be  permit- 
ted. The  parties  to  the  appeal  are  en- 
titled to  have  the  status  quo  maintained 
during  its  pendency.  Certainly,  after 
they  have  given  a  bond  to  stay  all 
further  action  until  the  determination 
of  their  appeal,  they  ought  not  to  be 
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put  in  a  position  where  they  conld  be 
kept  out  of  the  rights  determined  in 
that  appeal." 

And  in  Re  Atcherley  (1909)  19  Haw. 
347,  upon  authority  of  Ex  parte  Ah  Oi 
(1901)  13  Haw.  534,  it  was  held  that 
an  appeal  from  an  order  of  discharge 
on  habeas  corpus  operates  as  a  super- 
sedeas notwithstanding  the  statutory 
provision  that  no  person  who  has  been 
discharged  upon  a  writ  of  habeas  cor- 
pus shall  be  again  imprisoned  or  re- 
strained for  the  same  cause;  the  court 
took  the  view  that  a  prisoner  is  not 
discharged  within  the  meaning  of  that 
provision  until  his  case  is  finally  de- 
termined. 

It  will  be  observed  that  in  the  follow- 
ing cases  the  decision  in  habeas  corpus 
proceedings  from  which  the  appeal  was 
taken  was  against,  and  not  in  favor  of, 
the  petitioner,  as  in  the  McGhee  Case 
and  the  cases  previously  cited  in  this 
note: 

Thus,  in  Re  McKane  (1894)  61  Fed. 
205,  it  was  contended  that,  pending  ap- 
peal from  denial  of  a  writ  of  habeas 
corpus,  requiring  petitioner  to  do  hard 
labor  in  accordance  with  the  sentence 
of  the  state  court  was  a  violation  of 
U.  S.  Rev.  Stat.  §  766,  Comp.  Stat.  1916, 
§  1292,  providing  for  a  stay  of  proceed- 
ings against  the  person  in  the  state 
court  in -such  cases;  but  the  court  held 
that  the  custody  of  petitioner  should 
remain  undisturbed,  there  being  a  rule 
which  supplemented  the  statute  by  pro- 
viding that,  although  "proceedings 
against  the  person"  by  the  state  court 
or  state  authority  are  to  be  deemed 
null  and  void,  the  custody  in  which  the 
prisoner  was  when  he  applied  for  the 
writ  shall  remain  undisturbed  despite 
the  pendency  of  his  appeal. 

The  decision  in  McKane  v.  Durston 
(1894)  153  U.  S.  684,  38  L.  ed.  867,  14 
Sup.  Ct.  Rep.  913,  was  that  the  continued 
execution  of  a  sentence  under  a  judg- 
ment of  a  state  court  in  a  criminal  case, 
after  an  appeal  to  the  United  States 
Supreme  Court  from  a  decision  of  the 
United  States  circuit  court  denying  a 
writ  of  habeas  corpus,  was  not  a  viola- 
tion of  U.  S,  Rev.  Stat.  §  766,  Comp. 
Stat.  1916,  §  1292. 

Where  a  prisoner,  after  conviction 
and  sentence  to  imprisonment,  but  be- 
fore commitment,  obtains  a  writ  of  ha- 
beas corpus,  and  after  hearing  thereon 
is  remanded  to  custody  under  the  crim- 
inal proceedings,  it  is  held,  in  State  ex 
rel.  Beeklev  v.  McDonald  (1913)  123 
Minn.  84,  142  N.  W.  1051,  that  an  ap- 
peal by  him  from  the  order  discharging 
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the  writ  and  so  remanding  him  does 
not  stay  the  criminal  proceedings,  so  as 
to  deprive  the  court  of  authority  to  is- 
sue a  commitment  upon  such  conviction 
and  sentence  pending  the  appeal.  The 
court  observed  that  the  habeas  corpus 
proceedings  were  no  part  of  the  criminal 
action,  but  in  fact  were  in  opposition 
thereto.  An  appeal  in  one  proceeding  or 
action  does  not  stay  proceedings  in  an- 
other, and  the  fact  that  the  statute  gives 
the  right  of  appeal  in  habeas  corpus  pro- 
ceedings, and  exempts  appellant  from 
the  necessity  of  giving  a  bond,  in  no- 
wise affects  the  rule. 

So  it  was  held  in  State  v.  Fenton 
(1902)  30  Wa«h.  325,  70  Pac.  741,  that 
an  appeal  from  a  judgment  in  habeas 
corpus  proceedings  adjudging  petitioner 
properly  restrained  of  his  liberty  under 
an  information  charging  assault  with 
intent  to  commit  a  felony  did  not  stay 
proceedings  in  the  criminal  cause;  and 
that  a  statute  providing  for  a  stay  in 
either  civil  or  criminal  actions  did  not 
contemplate  a  stay  in  a  case  of  this 
kind. 

So,  where  one  was  in  custody  charged 
with  a  felony,  and  a  writ  of  habeas  cor- 
pus was  applied  for  and  denied,  the 
supreme  court  in  State  ex  rel.  Hamil- 
ton V.  Superior  Ct.  (1909)  56  Waah.  91, 
105  Pac.  171,  refused  to  stay  the  trial 
of  the  cause  in  the  superior  court  pend- 
ing appeal.  The  court  observed  that 
the  case  fell  within  the  principle  of 
State  V.  Fenton  (Wash.)  supra,  where 
it  was  said :  "This,  unlike  any  other  ease, 
is  the  attempted  injection  of  the  habeas 
corpus  proceedings  in  the  trial  of  an- 
other case  which  is  on  appeal  to  this 
court.  When  the  writ  was  denied  by 
the  lower  court  and  the  applicant  re- 
manded, that  was  the  end  of  the  case 
so  far  as  the  stay  of  the  case  then  pend- 
ing was  concerned,  and  must  necessarily 
be  so  to  insure  the  orderly  and  effective 
administration  of  justice.  This  court 
placed  a  very  liberal  construction  upon 
the  statute  when  it  sustained  the  right 
of  appeal  in  habeas  corpus  cases,  and 
it  is  not  inclined,  nor  do  we  think  the 
law  compels  us,  to  go  to  the  extent  of 
aiding  defendants  in  criminal  actions 
to  prevent  indefinitely  a  trial  of  causes 
on  the  merits  by  repeated  applications 
for  writs  of  habeas  corpus,  and  appeals 
from  the  decisions  in  such  cases  if  the 
ai>plications  are  unsuccessful,  which 
would  be  the  result  of  sustaining  ap- 
pellant's contention.  If  this  contention 
can  be  sustained  at  all,  it  can  be  so 
only  on  the  theory  that  the  appeal  by 
virtue  of  itself  worked  a  stay  of  pro- 
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eeedings.  If  there  is  a  stay  it  is  by 
force  of  the  statute^  and  we  are  not 
cited  to  any  statutory  provision  in  that 
regard.  The  statutory  provisions  for  a 
stay  in  either  a  eivil  or  criminal  aetion 
are^  found  in  §§  6506  &  6529,  Ballinger's 
Codes  &  Stat.  [Pierce's  §§  1054,  1057], 
and  neither  contemplates  a  stay  in  a 
case  of  this  kind." 

While  the  question  was  not  involved 
in  Winnovich  v.  Emery  (1908)  33  Utah, 
345,  93  Pac.  988,  the  court  stated  that 
an  appeal  does  not  of  its  own  foree  sus- 
pend judgment  in  a  habeas  corpus  pro- 
ceeding without  any  express  statutory 
provision  to  that  effect;  and  State  v. 
Kirkpatrick  (1880)  54  Iowa,  373,  6  N. 
W.  588;  set  out  in  the  note  in  2  L.R.A 
(N.S.)  245,  is  cited  to  the  proposition 
that,  even  in  those  states  where  an  ex- 
press right  of  an   appeal  is  given   by 


statute,  the  courts  have  held  that  the 
taking  of  an  appeal  does  not  suspend 
judgment. 

It  is  held  in  Irwin  v.  Jackson  (1864) 
34  Gft.  101,  that  the  filing  of  a  bill  of 
exceptions  to  the  decision  of  the  judge 
below  in  habeas  corpus,  remanding  the 
relator,  does  not  operate  as  a  superse- 
deas; but  the  applicant  must  remain  in 
the  condition  in  which  he  is  placed  by 
the  judgment,  whether  exception  be 
taken  or  not.  See  also  McLendon  v. 
Smith  (1881)  68  Ga.  36,  where  the  court, 
commenting  upon  the  Irwin  Case  (G-a.) 
supra,  states  that  it  is  questionable 
whether,  pending  an  appeal  to  the  su- 
preme court  from  a  decision  on  a  writ 
of  habeas  corpus  refusing  to  release  a 
prisoner,  the  court  can  discharge  him 
from  custody  on  any  terms.       J.  D.  C. 
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NELS  HANSEN,  Respt., 

V. 

DODWELL  DOCK  A  WAREHOUSE  COM- 

PANY,  Appt. 

(—  Wash.  — ,  170  Pac.  346.) 

Master  and  servant  —  contract  to  pro- 
t€K;t  servant  from  strikers  —  validity. 

1.  An  agreement  by  a  master  to  protect 
his  servant  against  striking  empIoyeeB  is 
not  void  as  impossible  of  performance  or 
contrary  to  public  policy,  or  as  being  a 
policy  of  insurance  not  conforming  to  the 
statutory  requirements  relating  to  that  sub- 
ject. 

For  other  oases,  see  Contracts,  III.  o,  1,  in 
Dig.  1^2  N.  8. 

Same  ^  farming  out  employee  —  effect. 

2.  An  employer  of  longshoremen  cannot 
relieve  himself  from  liability  under  his  con- 
tract to  protect  one  from  injury  by  strikers, 
by  the  fact  that  at  the  time  of  the  injury 
such  person  had  been  farmed  out  for  service 
with  another  employer,  if  he  was  actually 
in  the  employ  of  the  contracting  employer. 
For  other  cases,  see  Master  and  Servant,  J. 

h,  in  Dig.  1-52  N.  8. 

Note.  —  As  to  contract  by  employer  to 
protect  employee  from  personal  violence  by 
strikers,  see  annotation  following  this  case, 
post,  929. 

As  to  which  of  two  or  more  persons  is 
the  master  of  another  who  is  conceded  to 
be  the  servant  of  one  of  them,  see  the  note 
to  Hardy  v.  Shedden  Co.  37  L.R.A.  33 ;  and 
for  later  notes  and  cases  on  this  subject, 
see  the  L.R.A.  Indexes  under  the  title, 
"Master  and  Servant,**  subtitle,  "When  rela- 
tion exists.** 
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Accord  —  receipt  In  full  —  services  and 
fnjury. 

3.  A  receipt  in  "full  of  amount  due  to 
date,"  which  is  on  a  blank  for  services  ren- 
dered, does  not  settle  a  claim  for  breach  of 
contract  to  protect  the  employee  from  injury 
by  strikers. 

For  other  cases,  see  Compromise  and  Settle- 
ment, in  Dig.  1-52  N.  8. 

Appeal  —  requested  Instruction  —  com- 
plaint. 

4.  One  cannot  complain  of  an  instruction 
requested  by  him. 

Far  other  cases,  see  Appeal  and  Error,  VII, 
g,  2,  in  Dig.  1-52  N,  8. 

Pleading  —  damage  —  sufficiency. 

5.  Damages  for  anguish  of  mind  and  body 
because  of  assault  may  be  recovered,  al- 
though not  claimed  or  proved  in  terms,  if 
the  facts  shown  are  such  that  no  other  re- 
sult than  anguish  of  mind  and  pain  of  body 
could  be  reached. 

For  other  cases,  see  Pleading,  II,  f,  in  Dig. 
1-^2  N.  8. 

(January  31,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  breach  of  a  con- 
tract to  protect  plaintiff  from  injury  by 
strikers.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hall  A  Cosgrove  and  Huffer  A 
Hayden  for  appellant. 

Messrs.  Saunders  A  Nelson,  for  respond- 
ent: 

The  contract  is  not  void  as  against  pub- 
lic policy. 

Holshouser  v.  Denver  Gas  &  E.  Co.  18 
Colo.  App.  431,  72  Pac.  289,  13  Am.  Neg. 
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Rep.  635;  McCalman  v.  Illinois  G.  R.  Co. 
131  C.  C.  A.  15,  215  Fed.  465;  Baxter 
V.  Roberts,  44  Cal.  187,  13  Am.  Rep.  160, 
13  Am.  Neg.  Cas.  514. 

There  was,  in  fact,  no  real  evidence  of 
the  transfer  of  plaintiff's  services  to  an- 
other master;  but,  if  there  was,  the  court 
fully  and  correctly  covered  the  situation  in 
its  instructionn. 

Morris  v.  Malone,  200  111.  132,  93  Am.  St. 
Rep.  180,  05  X.  E.  704,  13  Am.  Neg.  Rep. 
22;  Illinois  C.  Co.  v.  Timmons.  30  Ky.  L. 
Rep.  1155,  100  S.  W.  337;  Morgan  v.  Smith, 
159  Mass.  570,  35  X.  E.  101 ;  Delaware,  L.  & 
W.  R.  Co.  V.  Hardy,  59  X.  J.  L.  35,  34  Atl. 
986;  Missouri,  K.  &  T.  R.  Co.  v.  Ferch,  — 
Tex.  Civ.  App.  — ,  36  S.  W.  487 ;  Goodin  v. 
Smith,  23  Ky.  L.    Rep.  1810,  66  S.  W.  179. 

FuUerton,  J.,  delivered  the  opinion  of 
the  court: 

The  respondent,  plaintiff  below,  while  in 
the  employ  of  the  appellant  as  a  longshore- 
man, was  assaulted  by  members  of  a  riotous 
mob  and  severely  injured.  At  the  time  of 
the  injury  a  strike  was  pending  by  union 
lontrghoremen  of  the  cities  of  Seattle  and 
Tacoma,  and  the  mob  making  the  assault 
was  compoi:>ed  of  such  longshoremen  and 
their  sympathizers.  The  respondent  insti- 
tuted tliis  action  to  recover  in  damages  for 
his  injuries,  basing  his  cause  of  action  upon 
an  oral  contract  whicli  he  alleges  was 
entered  into  between  himself  and  the  appel- 
lant, by  the  terms  of  which  the  appellant 
promised  and  agreed  to  afford  and  furnish 
him  "ample  protection  from  violence,  injury, 
or  hurt  from  said  union  longshoremen,  or 
any  others  co-operating  with  or  aiding  them, 
and  to  prevent  any  injury,  hurt,  or  damage 
Ijein*;  done  to  plaintiff  while  being  employed 
bv  the  defendant  in  anv  labor  or  service 
assigned  to  him  by  defendant,  and  to  afford 
and  furnish  plaintiff  a  safe  place  in  which 
to  work  fne  from  assault  on  the  part  of  any 
persons  whatsoever."  The  appellant  took 
issue  on  the  complaint  by  a  general  denial, 
and  by  a  plea  of  settlement  and  discliarge. 
The  settlement  was  denied  by  a  reply,  and 
en  the  issues  thus  framed  a  trial  was  had 
which  resulted  in  a  verdict  and  judgment 
in  the  respondent's  favor.  This  appeal  is 
prosecuted  from  the  judgment  entered. 

Xoticing  the  errors  assigned  in  the  order 
in  which  the  appellant  presents  them,  the 
first  is  that  the  evidence  was  insufficient 
to  establish  the  contract  alleged.  But  this 
question  does  not  seem  to  us  to  require  ex- 
tended discussion.  The  respondent  himself 
and  a  witness  whom  he  brought  to  his  sup- 
port testified  emphatically  to  the  contract. 
While  the  contract  is  denied  by  the  repre- 
sentative of  the  appellant  who  did  the  hir- 
ing, and  the  denial  is  supported  bv  the  testi- 
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mony  of  others  to  a  greater  or  less  degree, 
it  is  conceded  that  there  was  danger  of  snch 
an  assault,  and  that  the  question  of  protec- 
tion was  discussed  at  the  time  of  the  hiring. 
It  was  shown,  moreover,  that  for  the  pur- 
pose of  protection  the  respondent  was  given 
his  board  and  lodging  at  a  pier  of  the  ap- 
pellant which  was  protected  by  a  guard,  and 
that  some  form  of  protection  was  affordnl 
him  and  his  colaborers  at  all  of  the  places 
where  he  was  put  to  work.  In  the  light  of 
this  testimony  it  was  clearly  for  the  jury 
to  say  whether  the  ccmtract  was  entered 
into;  and,  this  being  so,  their  verdict  can- 
not be  overturned  by  an  appellate  court 
whose  province  is  confined  to  a  review  of  the 
record  for  error. 

It  is  next  contended  that  the  contract  al- 
leged, conceding  it  to  have  been  proved, 
is  void.  If  we  have  correctly  understood 
the  appellant's  learned  counsel,  the  conten- 
tion is  that  it  is  so  for  three  principle  rea- 
sons: (1)  Because  it  is  impossible  of  per- 
formance; (2)  because  it  is  against  public 
policy;  and  (3)  because  it  is  a  contract  of 
insurance,  and  was  not  entered  into  in  con- 
formity with  the  statutes  regulating  insur- 
ance. 

It  is  true  there  are  certain  agreemencs 
which  do  not  give  rise  to  a  liability  by  non- 
performance for  the  reason  stated:  as,  for 
example,  an  agreement  incapable  of  per- 
formance in  itself  because  contrarv  to  the 
laws  of  nature,  or  agreement  to  do  an  act 
forbidden  by  some  legal  principle  or  by 
statute  law.  So,  also,  the  modern  cases  gen- 
erally hold  that  a  contract  or  agreement 
incapable  of  performance  in  fact  by  reasimn 
of  the  existence  of  a  state  of  things  which 
renders  performance  impossible  will  not 
give  rise  to  a  liability  on  breach;  this  be- 
cause the  parties  are  presumed  to  have  con- 
tracted with  reference  to  the  existence  of  a 
state  of  things  making  performance  pos- 
sible. But  it  is  elementary  law  that,  when 
the  contract  is  to  do  a  thing  which  is  pos- 
sible in  itself,  the  promisor  will  be  liable  for 
a  breach  thereof  notwithstanding  it  was 
beyond  his  power  individually  to  perform 
it;  for  it  is  his  own  fault  if  he  undertakes 
to  do  a  thing  which  to  him  is  an  impossibil- 
ity. If,  for  illustration,  a  man  for  a  suffi- 
cient consideration  undertakes  to  pay  a 
given  sum  of  money  at  a  fixed  time,  haWng 
neither  the  means  on  hand  nor  the  power 
to  procure  the  means  to  make  the  under- 
taking good,  no  one  wull  suppose  that  the 
breach  of  the  obligation  gives  rise  to  no 
liability.  Or  perhaps  a  more  nearly  analo- 
gous illustration  is  found  in  that  class 
of  contracts  where  a  man  undertakes  to  do 
a  thing  incapable  of  performance  without 
the  aid  and  assistance  of  others,  as  when  he 
undertakes   to   furnish    the   materials  and 
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erect  a  building,  having  on  hand  neither 
the  necessary  materials  nor  the  ability  to 
perform  by  himself  the  necessary  labor  in- 
volved. In  no  such  case  has  it  ever  been 
held  that  the  breach  of  the  contract  gave 
rise  to  no  liability  because  the  contract  was 
impossible  of  performance. 

It  appears  to  us  that  the  case  at  bar  falls 
within  the  last,  rather  than  within  the  first, 
of  these  principles.  The  contract  was  not 
impossible  of  performance  within  itself,  nor 
is  such  a  contract  forbidden  by  any  legal 
principle  or  by  any  statute  law,  nor  was 
there  any  change  of  condition  in  the  sub- 
ject-matter of  the  contract  which  rendered 
its  performance  impossible.  It  may  have 
been  impossible  of  performance  by  the  ap- 
pellant, in  whose  behalf  the  promise  was 
made,  but  manifestly  its  inability  to  per- 
form it  as  an  individual  or  corporation  did 
not  relieve  it  from  liability  for  its  breach 
80  long  as  the  contract  was  capable  of  being 
legally  performed. 

The  argument  in  support  of  the  second 
reason  given  for  holding  the  contract  void' 
is  based  on  the  assumption  that  protection 
could  not  be  given  without  the  employment 
of  a  private  armed  force,  and  that  to  em- 
ploy such  a  force  is  contrary  to  the  policy 
of  the  law.    It  may  be  that,  had  the  contract 
between    the   parties    provided    in   express 
terms   for   protection   by   a  privately   em- 
ployed  armed   force,   it   would   have   been 
BO  far  unlawful  as  to  g^ve  rise  to  no  liabil- 
itv  for  its  breach.     But  we  cannot  think 
this  contract  so  provides.    Certainly  it  does 
not  do  so  in  express  terms,  and  it  cannot 
be  held   that  it  does  so  impliedly,  unless 
there    is   no   other    means   by   which    pro- 
tection could  be  afforded.     Seemingly  other 
ways  might  have  been   adopted.     The  ap- 
pellant might  have  done  effectively  what  it 
attempted  to  do  and  did  ineflfectively ;   it 
might  have  erected  an  impassable  barrier 
across  the  way  of  approach  which  the  riot- 
ers were  obliged  to  take  in  order  to  reach 
the  respondent's  place  of  work.     Again,  it 
might  have  called  upon  the  public  author- 
ities for  protection.     Government  is  not  as 
yet  impotent,  even  as  against  rioting  strik- 
ers, and  seemingly,  had  proper  representa- 
tions been  made  to  the  proper  executive  of- 
ficers, a  lawful  force  could  have  been  pro- 
vided   which    would    have    afforded    ample 
protection.      Other    means    equally    lawful 
might  be  suggested,  but  these  are  sufficient 
to  show  that  the  appellant,  to  perform  the 
contract,  did  not  have  to  resort  to  an  un- 
lawful means  solely.     We  are  aware  that 
the  evidence  tends  to  show  that  the  appel- 
lant  did   apply   to   the  police  of   the   city 
where  the  riot  occurred  for  protection,  and 
that  certain  police  officers  were  sent  to  the 
place  for  that  purpose,  who  failed  to  quell 
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the  rioters  or  prevent  the  doing  of  the  riot- 
ous acts  which  resulted  in  the  respondent's 
injury.  But  this  does  not  prove  an  exhaus- 
tion of  the  possible  means  of  protection;  it 
proves  only  that  the  protection  attempted 
to  be  afforded  was  insufficient^ 

The  third  reason  given  for  holding  the 
contract  void  is  equally  untenable.  This 
was  in  no  sense  a  contract  of  insurance 
within  the  meaning  of  the  laws  relating 
to  that  subject.  The  contract  is  a  stranger 
to  the  books  because  of  its  noveltv,  but 
it  differs  in  no  sense  in  its  essentials  from 
other  contracts  by  which  one  person  for  a 
sufficient  consideration  agrees  with  another 
to  do  or  not  to  do  a  particular  thing.  It 
has  none  of  the  elements  of  an  insurance 
contract  not  found  in  ordinary  contracts 
by  which  one  person  agrees  to  do  some  act 
or  perform  some  service  for  the  benefit  of 
another.  In  this  connection  the  appellant 
lays  stress  upon  the  words  ''absolute  pro- 
tection," used  by  the  witnesses  in  defining 
the  terms  of  the  contract,  and  argues  there- 
from that  it  is  an  insurance  contract  be- 
cause they  cover  every  possible  species  of 
harm  that  can  happen,  no  matter  from 
what  cause.  But  in  answer  it  is  sufficient 
to  say  that  the  appellant,  in  order  to  give 
the  words  this  extraordinary  meaning,  ig- 
nores the  construction  in  which  they  were 
used.  As  we  read  the  record,  the  witnes- 
ses meant  no  more  than  to  say  that  they 
were  guaranteed  absolute  protection  from 
injuries  caused  by  riotous  longshoremen 
and  their  sympathizers;-  not  protection 
against  injuries  that  might  be  received 
in  otlier  ways.  But,  were  the  words  as 
broad  in  meaning  as  the  appellant  construes 
them  to  be,  still,  in  our  opinion,  it  would 
not  be  an  insurance  contract  as  that  form 
of  contract  is  defined  by  the  statutes.  As- 
suredly, when  a  master  employs  a  servant, 
he  may  enter  into  a  binding  agreement  with 
him  to  protect  him  against  the  hazards  of 
the  employment,  or  the  hazards  surround- 
ing the  employment,  without  resorting  to 
the  forms  of  contract  prescribed  by  the 
Insurance  Code. 

Another  contention  is  that  the  respond- 
ent was  not  in  the  app-jllant's  employ  at 
the  time  of  the  injury.  The  evidence  does 
indeed  show  that  he  was  working  for  the 
benefit  of  another  at  that  time,  but  it  also 
shows  that  he  was  doing  so  while  under 
contract  to  work  for  appellant.  The  record 
does  not  make  very  clear  the  relation  ex- 
isting between  the  various  dock  owners 
and  shipping  lines  involved  in  the  contro- 
versy, but  it  can  be  gathered  therefrom 
that  the  appellant  maintained  in  its  em- 
ploy men  whom  it  farmed  out  to  others 
as  they  were  needed  for  particular  pur- 
poses, paying  the  men  itself,  and  receiving 
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its  remuneration  from  the  others  for  whom 
the  men  actually  worked.  The  respondent 
was  one  of  such  men  and  plainly  was  at 
all   times   in  the  appellant's  employ. 

As  we  have  said,  the  appellant  pleaded 
as  an  affirmative  defense  a  satisfaction 
and  settlement  in  full  of  the  difTerences 
between  itself  and  respondent.  On  the 
trial  it  introduced  in  evidence  a  writing 
dated  subsequent  to  the  injury,  signed  by 
the  respondent,  acknowledging  the  receipt 
of  "$11  in  full  payment  of  the  amount 
due  me  to  date."  On  the  margin  of  the 
writing,  under  columns  headed  "Regular 
Time''  and  "Overtime"  was  a  statement 
showing  the  number  of  hours  the  appellant 
had  worked,  with  the  rate  of  wages  per 
hour,  the  total  aggregating  the  sum  of 
$11.  No  evidence  was  offered  showing  or 
tending  to  show  that  the  receipt  was  in- 
tended as  a  full  settlement  of  the  demand 
the  respondent  might  have  against  the  ap* 
pellant  for  his  injury,  or  that  it  was  any- 
thing other  than  it  purported  on  its  face 
to  be,  namely,  a  receipt  for  wages  there- 
tofore earned.  At  the  proper  time  during 
the  course  of  the  trial  the  appellant  re- 
quested the  court  to  give  the  jury  the 
following  instruction:  "If  you  find  that 
the  plaintiff  signed  a  release  in  writing 
and  acknowledged  receipt  of  payment 
from  defendant  in  full  of  the  amount  due 
up  to  date,  and  if  you  find  that  the  receipt 
was  signed  subsequent  to  the  alleged  in- 
jury of  plaintiff,  then  your  verdict  must 
be  for  the  defendant." 

The  request  was  refused,  and  error  is 
assigned  thereon.  In  the  form  presented 
it  was  clearly  not  error  to  refuse  to  give 
the  instruction.  Since  the  appellant  ad- 
mitted his  signature  to  the  writing,  and 
there  was  otherwise  no  dispute  as  to  its 
genuineness,  to  give  the  instruction  in  the 
form  requested  would  have  been,  in  effect, 
a  direction  to  find  for  the  defendant.  The 
question,  of  course,  was  whether  there  had 
been  a  settlement  and  discharge  of  the 
liability  for  which  the  respondent  sued. 
The  receipt  on  its  face  purported  to  relate 
to  another  matter,  and  did  not  by  itself 
in  any  manner  tend  to  prove  the  issue; 
much  less  was  it  conclusive  evidence  on  the 
question. 

Hut  perhaps  the  appellant  means  that 
the  proffered  instruction  was  equivalent  to 
a  request  for  an  instruction  on  the  question 
of  settlement  and  discharge,  and  that  the 
court  should  at  least  have  submitted  the 
matter  to  the  jury  on  a  proper  instruction. 
But,  60  construing  it,  we  cannot  agree  with 
the  contention.  As  we  say,  the  receipt 
did  not  on  its  face  purport  to  be  a  discharge 
of  the  liability  sued  upon,  and  there  was 
no  eztrinsic  evidence  tending  to  show  that 
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it  was  intended  for  that  purpose.  This 
being  the  state  of  the  record,  the  court 
did  not  err  in  failing  to  notice  the  plea  of 
settlement  and  discharge  in  its  instruc- 
tions. 

Among  its  instructions  the  court  gave 
the  jury  the  following:  "If  you  find  from 
the  evidence  that  the  plaintiff,  while  at 
the  Great  Northern  dock  in  Seattle,  was  in- 
formed that  he  was  about  to  go  to  Tacomn, 
if  he  was  willing,  to  work  on  the  deck  un- 
loading the  Nome  City,  a/nd  that  said  work 
tfXM  to  be  done  for  persons  other  than  the 
defendant,  and  that  the  people  operating 
the  dock  in  Ta^coma  at  which  the  Nome 
City  was  to  land  had  promised  to  provide 
protection,  and  if  you  find  that  the  dock 
owners  in  Tacoma  failed  to  provide  such 
protection,  then  the  defendant  would  not 
be  liable,  and  your  verdict  should  be  for 
the   defendant." 

The  instruction  is  claimed  as  error  be- 
cause of  the  inclusion  of  the  words  ital- 
icized. But  an  examination  of  the  record 
shows  that  the  instruction  was  a  compound 
of  a  number  of  instructions  requested  by 
the  appellant,  in  one  of  which  the  very 
words  objected  to  were  requested  to  be 
given.  This  being  true,  the  appellant  ia 
not  in  a  position  to  complain.  But  in  any 
event  the  instruction  was  not  error  from 
the  appellant's  point  of  view.  It  was  an 
instruction  in  its  favor,  and  included  no 
element  for  which  there  was  not  justifi- 
cation in  the  evidence. 

In  its  instruction  on  the  measure  of 
damages  the  court  told  the  jury  that,  if 
they  found  for  the  respondent,  he  was  en- 
titled to  recover  such  a  sum  aa  would  be 
a  fair  compensation  for  the  "pain  and  an- 
guish of  mind  and  body"  he  had  suffered 
caused  by  the  assault  and  battery  com- 
plained of.  It  is  objected  to  this  that 
there  is  neither  an  allegation  in  the  com- 
plaint nor  evidence  in  the  record  that  the 
respondent  suffered  any  pain  and  anguish 
of  mind  and  body^  It  is  true  that  the 
complaint  does  not  set  forth  in  so  many 
words  that  the  treatment  he  received  at 
the  hands  of  the  rioters  caused  him  an- 
guish of  mind  or  pain  of  body,  but  the 
facts  of  the  assault  are  set  forth  in  detail, 
and  there  was  a  demand  for  general  dam- 
ages. The  proofs  concerning  the  injuries 
inflicted  were  as  minute  as  the  allegations 
of  the  complaint,  and  from  them  no 
other  result  than  anguish  of  mind  and 
pain  of  body  could  follow.  But,  if  this 
were  not  so,  the  cause  was  tried  upon  the 
theory  that  the  complaint  was  suffieieot 
in  these  respects,  and  this  is  a  waiver  of 
the  objection,  however  effective  such  an 
objection  might  have  been  if  suggested  at 
the  proper  time.     The  case  of  B«inett  v. 
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Or^on-WaBhiiigton  R.  &  Nav.  Co.  83  Waah. 
64,  145  Pac.  62,  is  not  in  point  on  the 
question  presented  here.  There  the  court 
submitted  to  the  jury  the  question  whether 
the  injured  plaintiff  would  probably  suffer 
future  mental  anguish,  and  it  was  held 
that  there  was  no  evidence  in  the  record 
which  justified  the  instruction  of  the  court. 
On  the  other  hand,  it  was  clearly  recog- 
nized that  mental  anguish  was  a  proper 
subject  for  the  consideration  of  the  jury 
in  all  causes  where  there  is  "evidence  of  a 
ibtate  of  facts  from  which  the  jury  might 
lind  mental  anguish.*^ 

It  is  urged  further  with  reference  to  this 
instruction  tliat  it  is  erroneous  in  that 
it  assumes  that  the  respondent  suffered 
pain  and  anguisli  by  reason  of  the  assault, 
whereas  this  was  a  question  for  the  de- 
termination of  the  jury.  But  we  cannot 
think  the  objection  well  taken.  The  in- 
struction as  a  whole  shows  that  the  court's 
statements  wherein  he  referred  to  facts 
were  made  hypothetically,  leaving  it  to  the 


jury  to  say  whether  or  not  the  conclusion 
was  justified  by  the  evidence. 

Other  objections  to  the  instructions  were 
based  on  a  different  view  of  the  law  from 
that  adopted  by  the  trial  court,  and  are 
sufficiently  answered  by  what  we  have 
said  on  cognate  questions. 

The  jury  returned  a  verdict  for  the  sum 
of  $500,  This  is  objected  to  as  excessive. 
The  objection,  however,  is  based  on  the  con- 
tention that  the  complaint  contains  no 
claim  for  damages  on  account  of  physical 
pain  and  mental  anguish  suffered.  As  no 
contention  is  made  that  the  verdict  would 
be  excessive  were  these  elements  of  dam- 
age within  the  province  of  the  jury  to 
consider,  and  as  we  have  concluded  they 
were  within  its  province,  no  further  con- 
sideration of  the  objection  is  necessary. 

The  judgment  is  affirmed. 

EUts,    Oh.   J.,   and   Packer,    Webster, 

and  Main,  JJ.,  concur. 

Petition    for    rehearing   denied. 


Annotntioii — Contrncl  by  en^iloyer  to  protect  ^nployee  Erom  personal 

¥iel«nca  by  ttrikcrt. 


The  decision  in  Hansen  v.  Dodwell 
Dock  &  Warehouse  Co.  ante,  925, 
upholding  a  contract  by  an  employer  to 
protect  an  employee  from  the  violence 
of  strikers  as  against  the  objections 
that  it  was  impossible  of  performance, 
that  it  was  against  public  policy,  and 
that  it  was  a  contract  of  insurance  not 
entered  into  in  conformity  with  the 
statutes  regulating  insurance,  is  un- 
doubtedly sounds  It  does  not  necessari- 
ly follow,  however,  that  a  breach  of 
such  a  contract  entitles  the  servant  to 
recover  for  personal  injuries  received 
from  strikers,  in  an  action  ex  contractu 
based  upon  the  breach.  This  point  is 
apparently  not  considered  in  this  case. 
It  is  to  be  noted  in  this  connection,  how- 
ever, that  the  employee  was  injured 
while  ho  was  engaged  in  the  line  of  his 
employment,  and  there  was  therefore 
presented  the  question  of  the  duty  of  the 


employer,  who  had  expressly  assumed 
the  duty  of  protecting  his  employee 
from  apprehended  violence  while  at 
work.  The  only  case  found  at  all  simi- 
lar as  to  the  facts  is  Lewis  v.  Taylor 
Coal  Co.  (Foreman  v.  Taylor  Coal  Co.) 
(1902)  112  Ky.  845,  57  L.E.A.  447,  66 
S.  W.  1044,  which  holds  that  the  breach 
of  an  agreement  to  protect  an  employee 
from  the  violence  of  strikers  will  not 
give  a  right  of  action  under  statutes 
making  an  employer  liable  for  the  death 
of  an  employee  through  his  negligent  or 
wrongful  act,  and  also  providing  that  an 
action  for  injury  to  the  person  except 
by  assault  shall  not  abate  on  the  death 
of  the  injured  person.  In  this  case, 
however,  the  employee  was  injured  by 
strikers  after  he  had  finished  his  labor 
for  the  day  and  had  gone  to  his  home. 

A.  G.  S. 


WASHINGTON  SUPRE^fS  COITRT. 
(I>ei>artmeiit  No.  S.) 

WILLIAM  MASKELL  (Fidelity  &  Deposit 
Company  of  Maryland,  Assignee),  Appt., 

V. 

J.  D.  ALEXANDER  et  al., 

SPOKANE    CYCLE    &    AUTO     SUPPLY 
COMPANY  et  al.,  Respts. 

(-^  Wash.  — ,  170  Pac.  360.) 

Balk  Sales  l4iw  «-  transfer  to  corpora- 
tion —  appUoabillty  of  statute. 

A  transfer  of  a  stock  in  trad«  to  a  cor- 
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poration  organized  to  take  over  the  business 
for  its  capital  stock  is  not  within  a  statute 
requiring  the  giving  ol  certain  notice  in 
case  of  the  purchase  of  a  stock  in  bulk  for 
cash  or  on  credit. 

For   other   cases,   see   FrauduletU   Convey- 
ances, I.  in  Dig.  1-52  y,  8. 

(January  31,  1918.) 

Note.  —  As  to  applieability  of  Bulk  Sales 
Law  to  transfer  to  corporation  or  partner- 
ship organized  to  take  over  the  business,  see 
annotation  following  this  case,  post,  032. 
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APPEAL  by  the  garnisher  from  a  judg- 
ment of  the  Superior  Court  for  Spo- 
kane County  in  favor  of  the  garnishees  in 
a  proceeding  to  set  aside  a  transfer  of  a 
stock  of  goods  to  the  garnishee  corporation, 
because  of  its  failure  to  comply  with  the 
Bulk  Sales  Law.    Affirmed. 

The  facts,  are  stated  in  the  opinion. 

Messrs.  Danson,  Williams,  &  Danson 
and  George  D.  Ijantz,  for  appellant: 

Appellant's  assignor,  Maskell:,  was  a 
creditor  of  defendants. 

Allen  V.  Kane,  79  Wash.  248,  140  Pac. 
634;  Henry  v.  Yost,  88  Wash.  93,  152  Pac. 
714;  Johnson  v.  Blomdahl,  90  Wash.  625, 
156  Pac.  561;  Calkins  v.  Howard,  2  Cal. 
App.  233,  83  Pac.  280;  20  Cyc.  430;  Stew- 
art &  H.  Drug  Co.  V.  Reed,  74  Wash.  401, 
133  Pac.  577 ;  Eklund  v.  Hopkins,  36  Wash. 
179,  78  Pac.  787. 

The  transfer  woa  a  sale  within  the  Bulk 
Sales  Law. 

Foley  V.  Mason,  6  Md.  37;  Sampson  v. 
Brandon  Grocery  Co.  127  Ga.  454,  56  S.  E. 
488,  9  Ann.  Cas.  331 ;  Lee  v.  Cutrer,  96  Miss. 
355,  27  L.R.A.(N.S.)  315,  51  So.  808,  Ann. 
Cas.  1912B,  478;  Berlaiwsky  v.  Rosenthal, 
104  Me.  62,  71  Atl.  69;  Eau  Claire  Canning 
Co.  V.  Western  Brokerage  Co.  213  111.  561, 
73  N.  E.  430;  Bishop  v.  Bishop,  81  Conn. 
509,  71  Atl.  583;  Union  &  N*  H.  Trust  Co. 
V.  Taintor,  85  Conn.  452,  83  Atl.  697 ;  Mead 
V.  McLaughlin,  42  Mo.  198;  Breck  v.  Bar- 
ney, 183  Mass.  133,  66  N.  E.  643. 

Messrs.  Graves,  Klzer,  A  Graves,  for 
respondents : 

Maskell  was  not  a  creditor. 

Armour  &  Co.  v.  Western  Constr.  Co.  36 
Wash.  537,  78  Pac.  1106;  Barto  v.  Stewart, 
21  Wash.  615,  69  Pac.  480;  State  ex  rel. 
Puget  Sound  &  W.  H.  R.  Co.  v.  Northern 
P.  R.  Co.  94  Wash.  1,  161  Pac.  852;  State 
ex  rel.  Willis  v.  Monfort,  93  Wash.  4, 
L.R.A.1917B,  801,  159  Pac.  890;  Everett 
Produce  Co.  v.  Smith  Bros.  40  Wash.  666, 
2  L.R.A.(N.S.)  331,  111  Am.  St.  Rep.  979, 
82  Pac.  905,  5  Ann.  Cas.  979;  McAvoy  v. 
Jennings,  44  Wash.  79,  87  Pac.  63. 

The  particular  transfer  was  not  within 
the  Bulk  Sales  Act. 

Peterson  v.  Doak,  43  Wash.  251,  86  Pao. 
663;  Daniels  v.  Pacific  Brewing  &  Malting 
Co.  86  Waah.  416,  160  Pac.  609;  McAvoy 
V.  Jennings,  44  Wash.  79,  87  Pac.  63; 
Ka&per  v.  Spokane  Merchants'  Asso.  87 
Wash.  447,  151  Pac.  800;  Coaldale  Coal  Co. 
V.  State  Bank,  142  Pa.  288,  21  Atl.  811; 
Sayers  v.  Texas  Land  &  Mortg.  Co,  78  Tex. 
244,  14  S.  W.  678;  Scripps  v.  Crawford, 
123  Mich.  173,  81  N.  W.  1098;  Plaut  v. 
Billings-Drew  Co.  127  Mich.  11,  86  N.  W. 
399;  Kingman  v.  Mowry,  182  111.  266,  74 
Am.  St.  Rep.  169,  65  N.  E.  330;  Kessler  v. 
T>evy,  11  Misc.  276,  32  N.  Y.  Supp.  260; 
L.R.A.1918C. 


Densmore  Commission  Co.  v.  Shong,  98  Wis. 
380,  74  N.  W.  114;  Bristol  Bank  &  T.  Co. 
v.  Jonesboro  Bkg.  &  T.  Co.  101  Tenn.  545, 
48  S.  W.  228;  Ihorpe  v.  Pennock  Mercan- 
tile Co.  99  Minn.  22,  108  N.  W.  940,  9  Ann. 
Cas.  229;  Byrne  &  H.  Dry  Goods  Co.  v. 
Willis-Dunn  Co.  23  S.  D,  221,  29  L.R.A. 
(N.S.)  589,  121  N.  W.  620. 

Holoomb,  J.,  delivered  the  opinion  of  the 
court : 

Appellant  instituted  garnishment  proceed- 
ings against  respondents,  averring  that  the 
assignor  of  appellant  was  a  creditor  of  ^e 
defendants  Alexander;  that  at  a  time  when 
he  was  such,  they  transferred  a  stock  of 
goods  to  the  re^^pondcnt  corporation,  and 
failed  to  comply  with  the  Bulk  Sales  Law. 
and  that  the  individual  respondent  hold;: 
the  stock  of  goods  as  a  common -law  assignee 
for  the  benefit  of  the  corporation's  creditors. 

The  facts  are  stipulated  as  follows:  J. 
D.  Alexander  was  engaged  in  the  bicycle 
and  motorcycle  business  in  Spokane.  On 
September  6,  1914,  William  Maskell  received 
personal  injuries  through  the  negligence  oi 
oae  of  Alexander's  employees.  On  Septem- 
ber 23,  1914,  the  Spokane  Cycle  k  Auto 
Supply  Company  was  incorporated  by 
Alexander  and  other  parties  acting  in  his 
interest.  The  capital  stock  was  $125,000, 
divided  into  1,250  shares  of  the  par  value 
of  $100.  On  October  15,  1914,  Alexander 
transferred  his  entire  business,  credits,  good 
will,  etc.,  to  the  corporation,  and  750  share> 
of  its  capital  stock  were  issued  to  him. 
The  remainder  of  the  capital  stock  was 
never  issued.  At  the  time  of  the  transfer 
Alexander  owed  on  bills  and  accounts  par- 
able approximately  $23,000.  There  was 
then  owing  to  him  on  bills  and  accounts  re- 
ceivable approximately  $27,000,  and  the 
value  of  the  merchandise  excluding  credit^. 
fixtures,  good  will,  etc.,  transferred  by  him 
to  the  corporation,  was  $45,000.  All  of 
Alexander's  indebtedness  save  $6,800,  for 
which  the  corporation  gave  its  notes,  was 
afterwards  paid  by  it.  It  collected  all  the 
indebtedness  owing  to  him,  and  continued  to 
carry  on  the  business  as  he  had  theretofore 
conducted  it.  Alexander  received  all  the 
stock  issued  as  the  consideration  for  the 
transfer  of  his  business  to  the  corporation, 
and  he  was  always  the  only  real  share- 
holder; other  holdings  being  purely  formal 
for  the  purpose  of  completing  the  corporate 
organization. 

In  December,  1914,  Maskell  brought  an 
action  against  Alexander  to  recover  dam- 
ages for  the  injuries  sustained  by  him 
through  the  negligence  of  Alexander's  em- 
ployees. The  action  was  contested,  liability 
being  denied,  but  resulted  in  a  judgment 
for  $4,000  and  costs  against  Alexander.    De- 
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siring  to  appeal,  he  applied  to  the  Fidelity 
&  Depoeit  Company  of  Maryland  to  execute 
a  supersedeas  bond  to  stay  the  judgment 
])ending  the  appeal.  The  Fidelity  company 
knew  that  Alexander  had  transferred  his 
business  to  the  Cycle  company  between  the 
time  of  the  accident  and  the  time  of  appli- 
cation. It  furnished  the  bond  as  requested, 
for  compensation,  taking  from  Alexander  an 
indemnity  agreement,  with  which  was  de- 
posited forty-five  shares  of  the  Cycle  com- 
pany stock  as  security  for  its  performance. 
The  judgment  against  Alexander  was 
affirmed  by  this  court  on  M{^  8,  1916, 
(Maskell  y.  Alexander,  91  Wash.  863,  157 
Pac.  872),  and  judgment  was  rendered  there- 
on against  the  Fidelity  comimny  as  surety 
on  the  supersedeas  bond.  When  the  remit- 
titur went  down  the  Fidelity  company 
paid  over  to  Maskell  the  amount  of  the 
judgment,  interest,  costs,  and  accrued  costs, 
and  received  from  him  an  assignment  of  the 
judgment. 

On  September  18,  1016,  the  Cycle  com> 
pany  executed  to  the  respondent  Wilson  a 
common-law  assignment  of  all  its  property 
for  the  benefit  of  all  of  its  creditors,  and 
shortly  thereafter  he  took  possession  of  the 
property,  and  has  since  managed  it  for 
the  benefit  of  the  creditors.  At  the  time  the 
transfer  of  the  business  was  made  by  Alex- 
ander to  the  corporation  organized  by  him, 
he  was  solvent.  There  was  no  intent  on 
his  part  to  defraud  anyone,  the  corporation 
liaving  been  formed  by  him  in  good  faith 
as  a  business  -  proposition.  In  making  the 
transfer  the  Bulk  Sales  Act  was  utterly 
ignored,  and  no  affidavit  or  statement  as  re- 
quired by  it  was  made  by  Alexander  or  re- 
quired by  the  .  corpwation.  Of  the  750 
shares  of  Cycle  company  stock  issued  and 
delivered  to  Alexander  the  appellant  still 
had  the  forty-five  shares  which  Alexander 
had  pledged  to  it  to  indemnify  it  for  becom- 
ing surety  on  the  supersedeaa  bond,  and  703 
shares  of  the  stock  in  the  hands  of  Alex- 
ander were  pledged  to  one  Crandall  to 
secure  an  indebtedness  of  about  $750  owed 
by  Alexander  to  Crandall.  The  value  of 
the  assets  of  the  Cycle  company  at  the  time 
of  the  trial  was  $28,961.49  more  thai  the 
amount  of  its  liabilities. 

Judgment  was  entered  on  the  stipulated 
facts  that  the  703  shares  of  stock  pledged 
to  Crandall  were  subject  to  the  judgment 
assigned  to  appellant,  and  they  were  or- 
dered sold  in  satisfaction  of  the  Judgment 
subject  to.  Crandall's  claim.  Other  relief 
was  denied  appellant,  the  theory  of  the 
court  being  that  the  transfer  of  the  stock 
of  goods  in  bulk  to  the  corporation  organ- 
ized by  Alexander  was  not  a  sale  within  the 
meaning  of  the  Bulk  Sales  Law.  The  Bulk 
Sales  Law,  so-called,  provides:  "Whenever 
L.R.A.1918C. 


any  person  shall  bargain  for,  or  purchase 
any  stock  of  goods,  wares  or  merchandise 
in  bulk,  for  cash,  or  on  credit,  and  shall 
pay  any  part  of  the  purchase  price,  or  exe- 
cute or  deliver  to  the  vendor,  thereof,  or 
to  his  order,  or  to  any  person  for  his  use, 
any  promissory  note,  or  other  evidence  of 
indebtedness  for  said  purchase  price,  or  any 
part  thereof,  without  first  having  demanded 
and  received  from  said  vendor,  or  from 
his  agent,  the  statement  provided  lor  in 
§  5206  and  verified  as  there  provided,  and 
without  paying,  or  seeing  to  it  that  the  pur- 
chase money  of  the  said  property  is  applied 
to  the  payment  of  the  bona  fide  claim  of  the 
creditors  of  the  vendor  as  shown  upon  such 
verified  statement,  share  and  share  alike, 
such  sale,  or  transfer  shall  be  fraudulent 
and  void."    Rem.  &  Bal.  Code  §  5297. 

Section  5296  preceding  provides  that  '4t 
shall  be  the  duty  of  every  person  wlio  shall 
bargain  for  or  purchase  any  stock  of  goods, 
wares  or  merchandise  in  bulk,  for  cash 
or  on  credit,  before  paying  to  the  vendor,  or 
his  agent,  or  representlBttive,  or  delivering  to 
the  vendor,  or  liis  agent,  any  part  of  the  pur- 
chase price  thereof,  or  any  promissory  note, 
or  other  evidence  therefor,  to  demand  of 
and  reeeive  from  such  vendor,  or  agent, 
.  .  .  a  written  statement,  sworn  to  sub- 
stantially as  hereinafter  provided,  of  tne 
names  and  addre&ses  of  all  the  creditors  of 
said  vendor,  to  whom  said  vendor  may  be 
indebted,  together  with  the  amount  of  the 
indebtedness  due  or  owing,  and  to  become 
due  or  owing,  by  said  vendor  to  each  of 
such  creditors;  and  it  shall  be  the  duty  of 
said  vendor,  or  agent,  to  furnish  such  state- 
ment, which,  shall  be  verified  by  an  oath 
[then  giving  the  form  of  the  oath  J/' 

We  shall  not  follow  counsel  over  the  ex- 
tended field  of  discussion  as  to  whether  or 
not  Maskell  at  the  time  of  the  transaction 
involved  was  the  creditor  of  Alexander 
within  the  meaning  of  the  Bulk  Sales  Law, 
for  the  reason  that  we  are  of  the  opinion, 
as  was  the  court  below,  that  the  transfer 
was  not  a  sale  within  the  Bulk  Sales  Law 

The  statute  uses  the  words  "cash"  and 
"credit,''  in  regulating  such  transfers  as 
contradistinguished  from  each  oiher.  The 
common  meaning  of  the  word  "cash"  is 
"money."     1  Words  &  Phrases,  995. 

We  have  held  that  the  object  of  the  Bulk 
Sales  Law  was  to  prevent  the  vendor,  usual- 
ly a  retail  merchant,  from  selling  his  stock 
of  goods,  pocketing  the  proceeds,  and  leav- 
ing his  creditors  remediless  (McAvoy  v. 
Jennings,  44  Wash.  79,  87  Pac.  63 ;  Kasper 
v.  Spokane  Merchants  Asso.  87  Wash.  447, 
161  Pac.  800),  and  in  the  latter  case  that 
no  such  result  followed  where  the  property 
was  so  disposed  of  as  to  make  it  avaiiaule 
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to  the  creditors;  and  hence,  the  reason  for 
the  rule  failing,  the  rule  itself  failed. 

We  certainly  would  not  hold  that  a 
creditor  was  remediless  where  a  merchant 
transferred  his  stock  of  merchandise  in 
bulk  to  another  for  an  adequate  exchange  of 
real  estate;  for  the  real  estate  would  be  as 
available  to  the  creditors  as  the  stock  of 
goods.  While  we  might  be  disposed,  in  up- 
holding the  objects  of  the  act,  to  consider 
commercial  paper,  bonds,  warrants,  and 
other  securities  as  the  equivalent  of  cash, 
because  of  their  easy  disposition  and  con- 
vertibility into  cash,  for  the  protection  of 
creditors,  such  a  case  is  not  analogous  to 
that  here. 

Where  no  fraudulent  intent  taints  the 
transaction,  a  debtor  may  transfer  his 
property  to  a  corporation  which  he  has 
formed  in  consideration  of  the  issuance  to 
him  of  its  capital  stock,  and  of  that  his 
creditors  cannot  complain.  The  corporate 
stock  is  as  available  for  the  satisfaction 
of  the  claim  of  creditors  after  the  transfer 
of  the  merchandise  as  the  merchandise  was 
before. 

''There  was  notliing  illegal  or  improper 
in  the  formation  of  the  plaintiff  company, 
nor  in  the  transfer  to  it  by  Holt  A,  Chip- 
man  of  the  property  in  question.  At  the 
time  the  company  was  formed,  that  firm 
appears  to  have  been  solvent,  and  there  is 
nothing  to  show  that  it  was  intended  as  a 
fraud  upon  their  present  or  future  credit- 
ors. It  was  not  a  withdrawal  of  their  prop- 
erty from  the  grasp  of  creditorF.  On  the 
contrary,  it  remained  subject  to  their  claims, 
though  in  a  changed  form.    The  interest  of 


the  partners  in  the  corporation  was  repre- 
sented by  stock.  This  stock  was  as  much 
liable  to  the  demands  of  creditors  as  was 
the  property  itself  before  the  formation  of 
the  company."  Coaldale  Coal  Co.  v.  Na- 
tional State  Bank,  142  Pa.  288,  21  Atl.  811. 

See  also  Plant  v.  Billings-Drew  Co.  127 
Mich.  11,  86  N.  W.  390;  Kingman  v.  Mowry, 
182  III.  2o6,  74  Am.  St.  Rep.  169,  55  X.  £. 
330;  Densmore  Commission  Co.  v.  Shong, 
98  Wis.  380,  74  N.  W.  114. 

We  will  not,  of  course,  countenance  a 
mere  transmutation  of  the  business  of  in- 
dividuala  l^to  a  corporate  business  and  a 
fraudulent  manipulation  of  its  stock  in  such 
a  way  as  to  deprive  the  creditors  of  an? 
remedy  against  the  individual  debtors.  But 
as  we  view  the  present  case  appellant  has 
little  or  nothing  of  which  to  complain.  It 
is  not  hurt.  It  has  almost  the  entire  capital 
stock  in  its  possession  and  control,  subjeet 
to  some  slight  indebtedness,  with  a  large 
margin  of  assets  over  the  liabilities,  ap- 
parently amply  suflScient,  if  properly  ad- 
ministered, to  satisfy  appellant's  indebted- 
ness. Consequently,  as  to  the  particular 
case  before  us,  we  might  say  that  appel- 
lants' right  is  limited  to  the  satisfaction  of 
its  claim.  It  does  not  extend  to  enforcing 
its  satisfaction  out  of  some  particular  prop- 
erty of  the  debtor  or  by  some  particular 
means. 

The   judgment  below  was  right,  and  is 
affirmed. 

£1118,   Ch.  J.,  and  Chadwlck,   Momnt, 
and  Morris,  JJ.,  concur. 


Annotatioii — ^AppKcability  of  Balk  Sales  Law  to  transfer  to  corporation 
or  partnership  organised  to  take  over  the  business. 


Generally  as  to  applicability  of  Bulk 
Sales  Law  to  sale  of  an  undivided  in- 
teresty  see  annotation  in  L.R.A.1917D, 
623.  And  in  connection  with  the  pres- 
ent question  see  especially  the  following 
ceases  as  set  out  in  that  note,  which  are 
also  within  the  scope  of  the  present  an- 
notation because  involving  transfers 
made  to  form  a  partnership  to  carry 
on  the  existing  business:  Marlow  v. 
Ringer  (1917)  —  W.  Va.  — ,  L.R.A. 
1917D,  619,  91  S.  B.  386;  Daly  v.  Sump- 
ter  Drug  Co.  (1913)  127  Tean.  412,  155 
S.  W.  167,  Ann.  Cas.  1914B,  1101; 
Yancey  v.  Lamar-Rankin  Drug  Co. 
(1913)  140  Ga.  369,  78  S.  E.  1078;  and 
Virginia-Carolina  Chemical  Co.  v.  Bon- 
chelle  (1913)  12  Ga.  App.  661,  78  S.  E. 
51. 

This  leaves  for  further  discussion  in 

this  annotation  merely   those  cases  in 

which  there  was  a  transfer  of  the  whole 
L.R.A.1918C. 


of  the  stock  in  trade  to  a  corporation 
or  partnership  organized  to  take  over 
and  carry  on  the  business.  But  few 
cases  have  passed  ai)on  this  phase  of  the 
question,  and  they,  like  those  above  re- 
ferred to,  furnish  a  diversity  of  con- 
clusion. Upon  the  one  band  is  the  hold- 
ing in  MaskelJj  v.  Alexanbsr,  ante, 
929,  to  the  eifect  that  a  transfer  of  an 
entire  business  without  any  fraudulent 
intent  to  a  corporation  organized  to  take 
over  the  same  in  consideration  for  capi- 
tal stock  is  not  a  transfer  within  the 
Washington  Bulk  Sales  Law  (Rem.  ft 
Bal.  Code  1915,  §  5297),  which  provides 
that  a  purchaser  of  any  stock  of  goods, 
wares,  or  merchandise  in  bulk  for  cash  or 
on  credit  without  giving  certain  notices 
is  fraudulent  and  void.  This  decision 
was  upon  the  ground  that  the  sale  was 
not  for  cash,  but  for  corporate  stock, 
which  was  as  available  for  the  satisfae- 
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tion  of  the  claims  of  creditors  after  the 
transfer  of  the  merchandise  as  the  mer- 
chandise was  before,  -wherefore  the 
transaction  did  not  violate  the  object  of 
the  law,  which  it  was  said  was  to  prevent 
a  vendor  from  selling  his  stock  of  goods, 
pocketing  the  proceeds,  and  leaving  his 
creditors  remediless. 

And  even  in  jurisdictions  where  the 
Bulk  Sales  Acts  are  regarded  not  as 
prohibiting  sales  in  bulk,  but  as  merely 
prescribing  a  rule  of  evidence,  at  least 
in  so  far  as  they  declare  that  sales 
of  merchandise  without  compliance  with 
their  terms  will  be  presumed  to  be 
fraudulent  and  void,  and  under  which 
such  sales  are  held  to  be  only  presump- 
tively fraudulent,  it  seems  that  a  trans- 
fer to  a  corporation  organized  to  take 
over  a  business,  even  though  it  be  re- 
garded as  primarily  within  the  act,  can- 
not be  avoided  as  in  violation  thereof, 
where  the  parties  thereto  establish  that 
they  acted  in  good  faith,  and  not  for 
the  purpose  of  defrauding  creditors. 
This  was  the  position  taken  in  Thorpe 
v.  Pennock  Mercantile  Co.  (1906)  99 
Minn.  22,  108  N.  W.  940,  9  Ann.  Cas. 
229,  where  a  corporation  was  formed 
to  take  over  the  business  of  an  insolvent 
partnership,  and  in  which  the  contest  was 
between  the  creditors  of  the  partner- 
ship and  the  creditors  of  the  successor 
corporation.  The  court  applied  the  rules 
that  in  the  absence  of  fraud  the  part- 
nership may  sell  and  transfer  the  prop- 
erty of  the  firm,  and  that  the  purchaser 
takes  it  free  from  any  equity  on  the  part 


of  the  simple  creditors  of  the  partner- 
ship, and  that  the  fact  that  the  trans- 
fer was  made  to  the  corporation  which 
was  organized  by  the  partners  for  the 
purpose  of  carrying  on  the  business  was 
not  in  itself  evidence  of  fraud;  and 
said  that,  while  su^h  a  transaction  might 
be  fraudulent,  each  case  must  be  judged 
by  its  own  facts,  and  that  the  evidence 
under  consideration  failed  to  show  in- 
tent to  defraud  either  in  the  formation  of 
the  corporation  or  in  the  transfer  to  it 
of  the  partnership  assets. 

But  admitting  that  a  transfer  to  a 
corporation  organized  to  take  over  a 
business  is  within  the  purview  of  the 
act,  and  that  there  is  fraud  in  fact,  a 
contrary  conclusion  is  reached.  Thus, 
in  West  Shore  Furniture  Co.  v.  Murphy 
(1913)  141  N.  Y.  Supp.  835,  in  constru- 
ing and  applying  New  York  Bulk  Sales 
Law  (Personal  Prop.  Law,  §  44,  Consol. 
Laws,  chap.  41),  which  declares  that 
sales  of  merchandise  in  bulk  "shall  be 
presumed  to  be  fraudulent  and  void," 
unless,  etc.,  it  was  held  that  where  the 
insolvent  continuing  partner  of  a  mer- 
cantile firm  transferred  his  whole  stock 
in  trade  to  a  newly  created  corporation 
in  consideration  for  the  whole  capital 
stock,  and  then  conveyed  a  portion  of 
the  stock  to  relatives  to  whom  he  was 
indebted,  pursuant  to  a  scheme  devised 
for  the  purpose  of  excluding  other  credi- 
tors,— the  transAction  was  clearly  fraud- 
ulent as  to  such  other  creditors. 

G.  J.  C, 
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HARKY  A.  LEE  et  al.,  by  Next  Friend, 

Appts., 
v. 

MRS.  A.  H.  HOFFMAN  et  al. 

(—  Iowa,  — ,  166  X.  W.  565.) 

Constitutional  law  —  reasonableness  of 
statate. 

1.  Mere  unreasonableness  does  not  render 
a  statute  unconstitutional. 

For  other  cases,  see  Statutes,  I.  c,  in  Dig. 
1-52  N.  8. 

Legislature  —  delegation  of  power  —  ex- 
clusion from  school. 

2.  The  delegation  by  the  legislature  to 
school  boards,  of  power  to  determine  wlieth- 
er  or  not  youths  who  are  members  of  fra- 

Xot«.  —  The  right  to  forbid  a  student's 
affiliation  with  a  secret  society  is  discussed 
in  the  notes  to  Wayland  v.  School  Directors, 
7  L.R.A.(X.S.)  352,  and  University  of  Mis- 
sissippi v.  Waugh,  L.R.A.1915D,  588. 
L.R.A.1918C. 


ternal  societies  or  are  soliciting  such  mem- 
bership sliall  be  admitted  to  the  public 
schools,  does  not  render  the  statute  invalid. 
For  other  casest  see  Constitutional  Lau>,  I. 
d,  4,  in  Dig.  1-52  N.  S. 

Ck)nstitutionaI  law  —  class  legislation 
—  exclusion  from  school. 

3.  Exclusion  from  public  schools  of  pupils 
aflllia;ting  with   fraternal   organizations  is 
not  unconstitutional  as  class  legislation. 
For  other  cases,  see  Constitutional  Law,  II, 

a,  1,  in  Dig.  1-52  N.  8. 

Same  —  personal  rights. 

4.  Forbidding  pupils  in  a  public  school 
to  alliliate  with  a  fraternal  society  without 
the  sanction  of  the  school  authorities  does 
not  unconstitutionally  interfere  with  per- 
sonal rights  of  the  pupils. 

For  oth^  cases,  see  Constitutional  Law,  II, 
h,  1,  in  Dig.  1-52  N.  8. 

Sehools  —  validity  of  rales. 

5.  A  rule  of  a  school  board  is  not  void  for 
unreasonableness  if  it  is  a  mere  re-enact- 
ment of  the  statute  which  authorizes  it. 
For   other   cases,   see   Schools,  I,   in   Dig. 

1-52  y.  6, 
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Ck>nfltUutlonal     law  —  due     process  — 
absence  of  hearing. 

6.  A  rule  of  a  school  board  providing  for 
notice  to  the  parents  of  a  pupil  who  af- 
filiates with  a  secret  society,  and  suspen- 
sion of  the  pupil  from  school  in  case  of 
failure  to  offer  a  satisfactory  excuse  for 
his  conduct,  is  not  void  for  'want  of  due 
process  of  law. 
For  other  cases,  see  Constitutional  Late,  II, 

b,  7,  o,  in  Dig,  1-52  N.  B. 

(March  5,  1918.) 

APPEAL  by  plaintiffs  from  an  order  of 
the  District  Court  for  Polk  County  sus- 
taining a  demurrer  to  a  petition  filed  to  ob- 
tain reinstatement  in  certain  public  schools 
from  which  plaintiffs  were  suspended  for 
violation  of  rules  enacted  by  the  school  di- 
rectors which  were  alleged  to  \ye  uncon- 
stitutional.    Affirmed. 

Statement  by  Salinger,  J.: 

The  plaintiffs  and  others  in  the  same 
class,  and  all  minors,  were  by  the  defend- 
ants excluded  from  the  benefits  of  a  public 
school  under  a  rule  adopted  by  the  defend- 
ant board.  A  petition  seeking  a  mandatory 
order  to  restore  the  plaintiffs  to  admission 
in  said  schools  was  dismissed,  and  the  plain- 
tiffs appeal. 

Mr.  O.  M.  Brockett  for  appellants. 

Messrs.  Stipp,  Perry,  Bannister,  & 
Starzinger,  for  appellees : 

The  petition  as  amended  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. 

Hunt  V.  Industrial  Commission,  96  Misc. 
499,  160  N.  Y.  Supp.  696 ;  Wiley  v.  Sinkler, 
179  U.  S.  58,  66,  45  L.  ed.  84.  89,  21  Sup. 
Ct.  Rep.  17  J  Collins  v.  Texas,  223  U.  S. 
288,  295,  56  L.  ed.  439,  443,  32  Sup.  Ct.  Rep. 
286;  Lehon  v.  Atlanta,  242  U.  S.  53,  61  L. 
ed.  145,  37  Sup.  Ct.  Rep.  70;  Hunter  v.  Col- 
fax Oonsol.  Coal  Co.  175  Iowa,  245,  L1.R.A. 
1917D,  15.  154  N.  \V.  1037,  157  X.  W.  145, 
Ann.  Cas.  1917E,  803,  11  N.  C.  C.  A.  886; 
.Teffrey  Mfg.  Co.  v.  Blagg,  235  U.  S.  571, 
576,  59  L.  ed.  364,  368,  35  Sup.  Ct.  Rep. 
167,  7  N.  C.  C.  A.  570,  12  C.  J.  1*917,  pp. 
760-764;  Ft  Smith  v.  Scruggs,  70  Ark. 
549,  58  L.R.A.  921,  91  Am.  St.  Rep.  100,  09 
S.  W.  679;  Chicago,  I.  &  L.  R.  Co.  v. 
Indianapolis  &  N.  W.  Traction  Co.  165  Ind. 
453,  74  N.  E.  513;  Kentucky  Heating  Co.  v. 
I^uisville,  174  Ky.  142,  192  S,  W.  4;  State 
ex  rel.  Applegate  v.  Taylor,  224  Mo.  393,  123 
S.  W.  892. 

The  school  board  has  the  right  to  suspend 
or  expel  a  pupil  for  improper  conduct  out  of 
school. 

Mechem,  Pub.  Off.  §  730;  Burdick  v. 
Babcock,  31  Iowa,  562;  Lander  v.  Seaver,  32 
L.R.A.1918C. 


Vt.  114,  76  Am.  Dec.  156;  Deskins  v.  Goee, 
85  Mo.  485,  55  Am.  Rep.  387;  Hutton  v. 
State,  23  Tex.  App.  386,  59  Am.  Rep.  776, 
5  S.  W.  122;  Cleary  v.  Booth  [1893]  1  Q. 
B.  465,  68  L.  T.  N.  S.  349,  62  L.  J.  Mag. 
Cas.  N.  S.  87,  5  Reports,  263,  41  Week. 
Rep.  301,  17  Cox,  C.  C.  611,  57  J.  P.  375; 
Sherman  v.  Charlestow^n,  8  Cush.  160;  Jones 
V.  Cody,  132  Mich,  13,  62  L.R.A.  160,  92  N. 
W.  495;  Kinzer  v.  Independent  School  Dist. 
(Kinzer  v.  Toms)  129  Iowa,  441,  3  L.R.A. 
(N.S.)  496,  105  N.  W.  686,  6  Ann.  Cas.  996: 
Wilson  y.  Board  of  Education,  233  HI.  454, 
15  L.R.A.(X.S.)  1136,  84  N.  E.  697,  13  Ann. 
Cas.  330. 

The  statute  is  constitutional 

Kinzer  v.  Independent  School  Dist,  (Kin- 
zer v.  Toms)   129  Iowa,  441,  3  L.RA.(N.S.i 
496,  105  N.  W.  686.  6  Ann.  Cas.  996;  Way- 
land  v.  Hughes  (Way land  v.  School  Direct- 
ors)  43  Wash.  441,  7  L.R.A. (N.S.)  852,  86 
Pac.  642;    Wilson  v.   Board  of  Education, 
233  III.  464.  15  L.R.A. (N.S.)   1136,  84  K.  E. 
697,  13  Ann.  Cas.  330;  Favorite  v.  Board  of 
Education,  235  111.  314,  85  N.  £.  402;  6r«d 
ford  v.   Board  of  Education,  18  Cal.  App. 
19,    121    Pac.    929;    Waugh    v.    Univer^ity 
of  Mississippi,  237  U.  S.  589,  59  L,  ed.  1131. 
35  Sup.  Ct.  Rep.  720;  Burdick  v.  Babcock. 
31  Iowa,  562;  Hubbell  v.  Iliggins,  148  Iowr. 
36,  126  N.  W.  914,  Ann.  Cas.  1912B,  822: 
Brady  v.  Mattern,  125  Iowa,  158,  106  Am. 
St.    Rep.    291,    100    N.    W.    368;    Hall   s. 
Geiger-Jones  Co.  242  U.  S,  539,  551,  61  U 
ed.  480,  489,  L.R.A.IOHF,  514,  37  Sup.  Ct. 
Rep.  217,   Ann.  Cas.   191 7C,  643;   Caldwell 
v.  Sioux  Falls  Stock  Yards  Co.  242  U.  S. 
559,  61  L.  ed.  493,  37   Sup.   Ct.  Rep.  224: 
Merrick  v.  N.  W.  Halsey  &  Co.  242  U.  J?. 
568,  61  L.  ed.  498,  37  Sup.  Ct.  Rqp.  227: 
Hunter    v.    Colfax    Consol.    Coal    Co.    17.*) 
Iowa,  245,  L.R.A.lOnD,  15,  154  N.  W.  10.37, 
157  N.  W.  145,  Ann.  Cas.   1917E,  803,  11 
N.  C.  C.  A.  886;  Hawkins  v.  Bleakly,  2« 
U.  S.  210,  215,  216,  61  L.  ed.  678,  683,  684. 
37  Sup.  Ct.  Rep.  255,  Ann.  Cas.  1917D,  637: 
Fairbank  v.  United  States,  181  U.  S.  2S.r 
285,  46  L.  ed.  862,  863,  21  Sup.  a.  Rep. 
648,  15  Am.  Crim.  Rep.   135. 

Salinger,  J.,  delivered  the  opinion  of  the 
court : 

I.  The  argument  of  appellant  asBumes  that 
legislative  enactments  arc  open  to  everr 
objection  that  may  be  made  to  a  mere  rtile 
or  to  an  ordinance.  And,  in  support  of 
attack  upon  the  statute  upon  which  appt'l- 
lees  rely  for  authority  to  do  w'hat  they  did. 
appellant  refers  us  to  cases  which  nullify 
mere  rules  and  ordinances,  and  to  general 
language  in  these  cases  which,  broad  a?  it  i?, 
must  Rtill  be  limited  to  rules  and  ordinanet*-. 
See  Yiek  Wo  v.  Hopkins,  118  V.  S.  336.  3o 
L.  ed.  220,  6  Sup.  Ct  Rep.  1064:  Bear  v. 
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Cedar  Rapida,  147  Iowa,  341,  21  L.R.A. 
(N.S.)  1150,  126  N.  W.  324;  Cicero  Lumber 
Co.  V.  Cicero,  176  111.  9,  42  L.R.A.  696,  68 
Am.  St.  Rep.  155,  61  N.  E.  758;  Richmond 
V.  Dudley,  129  Ind.  112,  13  L.R.A.  587,  28 
Am.  St.  Rep.  180,  28  N.  E.  312 ;  State  ex  rel. 
Stallard  v.  White,  82  Ind.  286,  42  Am.  Rep. 
496. 

Some  objections  good  as  to  ordinances  or 
rules  are  not  valid  objections  to  a  statute. 
Wherefore  we  will  at  this  time  deal  with 
the  objections  made  by  appellant  as  though 
they  were  addressed  to  the  statute  alone, 
luia  eliminates  two  objections  often  lodged 
against  ordinances  or  rules,  to  wit,  that 
grant  fr<Nn  the  legislature  is  lacking,  and 
mere  unreasonableness.  An  ordinance  or  a 
rule  may  be  roid  because  the  legislature  has 
not  authorized  it.  Manifestly,  every  stat- 
ute is  authorised  by  the  legislature;  and  no 
statute  is  invalid  because  no  other  statute 
grants  power  to  enact  it.  Again,  no  legisla- 
tive enactment  is  void  merely  because  it  is 
unreasonable.  It  is  a  universal  rule  that 
iinreasonableness  in  a  statute  is  of  no  im- 
portance except  on  the  question  of  what 
was  intended  by  the  legislature;  that  if 
there  is  no  room  for  construction  the  law 
is  what  the  act  says,  no  matter  how  unrea- 
sonable that  is.  The  remedy  is  not  to  sub- 
stitute what  the  courts  deem  reasonable, 
but  an  appeal  to  the  legislature.  That  a 
law  is  unreasonable  merely  does  not  make  it 
u  n  constitutional . 

II.  Appellants  contend  that  the  statutes 
in  question  are  invalid  because  they  delegate 
certain  powers.  It  is  true,  they  do  in  a 
sense  delegate  both  legislative  and  judicial 
power,  and  we  think  that  this  is  permissi- 
ble. As  far  back  as  Waymau  v.  Southard, 
10  Wlieat.  1,  6  L.  ed.  253,  Chief  Justice 
Marshall  said  that  Congress  can  delegate 
''what  powers  it  may  rightfully  exercise 
itself;"  and  grants  of  legislative  power  to 
municipal  corporations  and  administrative 
txMirds  have  uniformly  been  sustained.  See 
Martin  v.  Witherspoon,  135  Mass.  176; 
Sabre  v.  Rutland  R.  Co.  86  Vt.  847,  86  Atl. 
694.  Ann.  Cas.  1915G,  1269;  State  ex  rel. 
Webster  v.  Superior  Ot.  67  Wash.  37,  L.R.A. 
1916C,  287,  120  Pac.  861,  Ann.  Cas.  1913D, 
78;  Dennj'^s  Case,  143  Iowa,  474,  121  N. 
\V.  1066;*  Re  Sioux  City  Stock  Yards  Co. 
149  Iowa,  5,  11,  127  N.  W.  1102.  Acts 
have  been  upheld  which  authorized  medical 
boards  to  refuse  or  revoke  certificates  of 
qualification  for  certain  causes.  France  v. 
State,  57  Ohio  St.  1,  47  X.  E.  1041.  It  is 
competent  for  the  legislature  to  delegate  to 
a  county  auditor  the  power  to  determine 
the  character  of  the  security  to  be  given 
for  danuiges  resulting  from  the  taking  of 
private  property  for  drainage  purposes. 
L.R.A.1918C. 


Sisson  v.   Buena  Vista  County,   128  Iowa, 
443,  70  L.R.A.  440,  104  N.  W.  454. 

If  there  be  involved  a  delegation  of  ju- 
dicial power,  such  delegation  will  not  avoid 
the  statute.  See  Re  Sioux  City  Stock  Yards 
Co.  149  Iowa,  5,  11,  127  N.  W.  1102;  State 
ex  rel.  Atty.  Gen.  v.  Hawkins,  44  Ohio  St. 
98,  5  N.  E.  228;  Hunter  v.  Colfax  Coal  Co. 
175  Iowa,  310,  L.R.A.1917D,  15,  154  N.  W. 
1037,  157  N.  W.  145,  Ann.  Cas.  1917E,  803, 
11  N.  C.  C.  A.  886;  SUte  v.  Mason  City  & 
Ft.  D.  R.  Co.  85  Iowa,  516,  62  N.  W.  490; 
State  Sav.  &  Commercial  Bank  v.  Anderson, 
165  Cal.  437,  L.R.A,1915E,  676,  132  Pac. 
765;  Re  KoUock,  165  U.  S.  526,  41  L.  ed. 
813,  17  ^up.  Ct.  Rep.  444;  Union  Bridge 
Co.  V.  United  States,  204  U.  S.  364,  51  L.  ed. 
523,  27  Sup.  Ct.  Rep.  367;  Monongahela 
Bridge  Co.  v.  United  States,  216  U.  S.  177, 
54  L.  ed.  435,  30  Sup.  Ct.  Rep.  356. 

We  gather  the  complaint  is,  not  that 
either  legislative  or  judical  powers  or  both 
are  delegated,  but  that  the  delegation  is  ar- 
bitrary and  unregulated.  For  instance,  it  is 
said  there  is  an  attempt  to  delegate  arbi- 
trary and  unregulated  discretion  to  school 
boards  to  determine  whether  or  not  the 
youths  who  are  members  of  certain  frater- 
nities or  societies  shall  be  admitted  to  the 
privileges  and  benefits  of  public  schools; 
that  as  to  any  who  are  already  admitted 
these  statutes  give  unregulated  and  unlim- 
ited power  to  determine  which  of  them  hav- 
ing sudi  associations  shall  be  admitted  and 
which  excluded,  and  because  unregulated, 
undefined,  and  unlimited  discretion  is  given 
to  sanction  or  refuse  to  sanction  certain  so- 
rorities or  associations.  The  statutes  in 
question  are  §  2782a,  Code  Supplement  1913, 
as  amended  by  Act  of  the  37th  General  As- 
sembly. The  powers  delegated  are  not 
' 'blanket  powers."  The  right  to  act  at  all 
is  limited  (a)  to  those  who  are  pupils;  (b) 
to  pupils  who  become  members  of  or  solicit 
other  pupils  to  become  members  of  any  fra- 
ternity or  society  wholly  or  partially  formed 
from  pupils,  or  to  take  any  part  in  the  or- 
ganization or  formation  of  any  such  society ; 
(c)  to  determining  whether  the  inhibition 
may  be  waived  as  to  some  societies  or  asso- 
ciations; (d)  to  enforce  the  statutes  by  the 
adoption  of  rules  and  regulations  carrying 
penalties  which  the  statutes  specifically  de- 
scribe; (e)  they  provide  for  an  investiga- 
tion and  that  the  penalty  shall  be  infiicted 
only  after  such  investigation  has  satisfied 
a  majority  of  the  directors  that  the  statute 
has  been  violated. 

Whatever  objection  there  may  be  to  this, 
it  is  not  that  it  is  an  unbridled  delegation. 
It  could  not  well  be  more  specific  without 
making  it  unnecessary  to  delegate  at  all. 
I  If  the  legislature  has  power  to  delegate, 
then,  of  necessity,  it  has  power  to  leave 


93« 


IOWA  SUPREME  COURT. 


to  others  the  details  to  effectuate  the  de- 
clared legislative  polic3\  As  said,  if  this 
be  not  so,  the  legislature  could  no  nothing 
but  make  the  rules  and  prescribe  each  step 
to  be  taken.  On  this  theory  it  can  delegate, 
provided  it  delegates  nothing. 

It  is  true  these  statutes  also  contain 
broad  provisions  giving  the  board  full 
power  and  authority  to  make,  adopt,  and 
modify  all  rules  and  regulations  which  in 
their  judgment  and  discretion  may  be  nec- 
essary for  the  proper  governing  of  the 
school,  and  they  authorize  punishment  for 
violation  of  any  such  rule.  But  this 
general  language  must  be  limited  by  the 
entire  scope  and  purpose  of  the  enactment, 
which  is,  not  to  deal  with  all  possible  rules, 
but  with  rules  to  enforce  the  provisions  of 
these  statutes.  Be  that  as  it  may,  nothing 
but  an  enforcement  of  rules  in  aid  of  these 
statutes  is  complained  of.  It  will  be  time 
to  deal  with  the  validity  of  the  broader 
language  in  these  statutes  when  there  shall 
be  before  us  an  attempt  to  enforce  some 
rules  not  specifically  authorized  by  these. 
We  shall  have  occasion  to  speak  later  to 
what  the  attitude  of  the  courts  should  be 
where  unconstitutionality  is  asserted  be- 
cause of  something  that  might  be  done. 

III.  One  complaint  is  that  the  statute 
works  an  arbitrary  differentiation  and  dis- 
crimination — is  arbitrary  class  legislation 
— ^because  it  authorizes  exclusion  for  such 
affiliation.  The  argument  is  that  there  is 
an  arbitrary  grouping,  in  that  pupils  who 
belong  to  no  such  societies,  and  tlioee  that 
affiliate  with  them  on  sanction,  are  the 
only  ones  who  retain  the  privilege  of  school. 
We  do  not  think  that  such  a  classification 
constitutes  inhibited  ''class  legislation." 
The  statute  avoids  all  that  constitutes  such 
legislation.  It  puts  all  who  are  of  the  class 
to  be  affected  into  that  class.  It  includes 
no  one  therein  who  should  not  be.  It  deals 
with  none  save  enrolled  pupils.  Only  such 
pupils  need  the  sanction  of  the  board  to 
affiliate  with  these  societies.  All  of  them 
need  it.  It  attempts  no  distinctions  be- 
tween those  who  are  affected.  It  makes  no 
arbitary  distinctions,  say,  that  pupils  hav- 
ing red  hair  or  those  of  English  parentage 
may  affiliate  without  obtaining  the  sanction. 
Waiving  the  distinction  between  statutes 
and  rules  to  which  we  have  adverted,  and 
accepting  cases  nullifying  rules  at  their 
broadest,  and  we  find  that  when  mere  rules 
were  annulled  it  was  because  of  discrim- 
inations as  unjustifiable  as  those  based  on 
the  color  of  hair  or  nationality.  In  Clark 
v.  Board  of  Directors,  24  Iowa,  266,  there 
was  a  discrimination  against  pupils  because 
they  were  negroes,  and  all  said  for  the  right 
to  enjoy  school  privileges  must  be  read  in 
the  light  of  that  fact.  What  the  case  turns 
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on  is  not  shown  by  general  language  con- 
cerning abstract  rights,  but  by  declarations 
that  the  discretion  of  the  board  does  not 
justify  assigning  to  different  schools  be- 
cause parents  happen,  to  be  Irish  or  German 
or  Catholic  or  Protestant;  that  if  it  should 
happen  that  there  be  one  or  more  poorly  clad 
or  ragged  children  in  the  district,  and  public 
sentiment  w^as  opposed  to  the  intermingling 
of  such  with  the  well-dressed  youths  of  the 
district  in  the  same  school,  '*it  would  not 
be  competent  for  the  board  oi  directors 
in  their  discretion  to  pander  to  such  faUe 
public  sentiment  and  to  require  the  poorly 
clothed  children  to  attend  a  separate 
school."  The  Smith  Case,  4€  Iowa,  518, 
and  the  Dove  Case,  41  Iowa,  689,  also  deal 
wholly  with  the  right  to  exclude  pupils  be- 
cause of  their  color.  In  Perkins  ▼.  Indepen- 
dent School  Dist.  56  Iowa,  476,  9  N.  W.  356, 
what  is  in  effect  condemned,  is  a  rule  which 
would  exclude  a  pupil  because  damages  for 
breaking  a  window  were  not  paid.  It  is  held 
that  breaking  a  window  glass  by  accident 
and  without  evil  purpose  will  not  warrant 
exclusion,  and  said  that  ^'Plaintiff  was  ex- 
pelled, not  because  he  broke  the  glass,  but 
because  he  did  not  pay  the  damage  sus- 
tained by  the  breaking.  His  default  in 
this  respect  was  no  breach  of  good  order  or 
good  morals.  The  rule  requiring  him  to 
make  payment  is  not  intended  to  secure 
good  order,  but  to  enforce  an  obligation  to 
pay  a  sum  of  money." 

The  statute  does  not  deny  the  equal  pro- 
tection of  the  law  by  making  an  arbitrary 
differentiation,,  even  if  a  statute  had  no  bet- 
ter standing  than  a  mere  rule.  But  it  baa. 
Unlike  a  mere  administrative  board,  the 
legislature  is  clothed  with  a  large  discretion 
in  determining  upon  classification  and  mak- 
ing differentiations.  '*The  power  to  classify 
is  primarily  in  the  legislature,  that  the 
courts  accord  it  the  widest  latitude  in  per- 
forming this  function,  and  that  a  elassiflca- 
tion  adopted  by  it  will  be  sustained  unless 
it  is  so  palpably  arbitrary  as  that  there  is 
no  room  for  doubt  that  discretion  has  been 
abused  by  indulging  in  an  unjustifiable  dis- 
crimination." Hunter  v.  Colfax  Consol. 
Coal  Co.  175  Iowa,  288,  L.R,A.1917D,  15, 
164  N.  W.  1053,  Ann.  Cas.  1917E,  803, 
11  N.  C.  C.  A.  886.  The  courts  do  not 
and  should  not  readily  find  that  the  legis- 
lature abused  this  discretion,  and  the  stat- 
ute should  not  be  set  aside  by  the  judiciary 
unless  ''it  is  unmistakably  and  palpably  in 
excess  of  the  legislative  powers."  McLean 
v.  Arkansas,  211  U.  S.  539,  547,  53  L.  ed. 
315,  2  Sup.  Ct.  Rep.  206.  These  statutes 
are  clearly  within  that  discretion. 

IV.  We  take  it  that  what  is  reallv  com- 
plained  of  is  not  so  much  arbitrary  class- 
ification or  differentiation,  but  that  the  re- 
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quirements   of  the  statute  work   an   arbi- 
trary and  capricious  destruction  of  personal 
rights    secured    by    fundamental    law    by 
means  of  exercising  an  utterly  unjustified 
paternalism.     Of  course,  there  are  limita- 
tious  upon  the  power  of  the  legislature  to 
abrogate  personal  rights.     But  the  courts 
will  not  annul  a  statute  unless  the  inter- 
ference is  beyond  reasonable  doubt  purely 
fanciful  and  arbitrary.    Mathison  v.  Minne- 
apolis Street  R.  Co.  126  Minn.  286,  L.R.A. 
1U16D,  412,  148  N.  W.  71,  6  N.  C.  C.  A. 
871;  Sexton  v.  Newark  Dist.  Teleg.  Co.  84 
X.  J.  L.  85,, 86  Atl.  451,  3  N.  C.  C.  A.  569. 
Tiie  judicial  arm  will  not  interfere  "unless 
the  regulations  are  so  utterly  unreasonable 
and  extravagant  in  their  nature  and  purpose 
that  the  property  and  personal  rights  of  the 
citizen  are  unnecessarily  and  in  a  manner 
wholly   arbitrary,    interfered    with   or    de- 
stroyed without  due  process  of  law."    Gund- 
ling's  Case,  177  U.  S.  183,  44  L.  ed.  725,  20 
Sup.  Ct.  Rep.  633.  As  to  tax  laws,  it  has 
been  held  that  they  will  not  be  annulled 
"if  there  be  the  least  possibility  that  mak- 
ing the  gift  will  be  promotive  in  any  de- 
gree of  the  public  welfare."  Booth  v.  Wood- 
bury, 32  Conn.  118,  128.    To  like  effect  is 
Brodhead  v.  Milwaukee,  19  Wis.  658,  668, 
88  Am.  Dec.  711;  Sharpless  v.  Philadelphia, 
21  Pa.  147,  174,  59  Am.  Dec.  759;  Cunning- 
ham's Case,  44  Mont.  180,  119  Pac,  554,  1  K. 
C.  C.  A.  720.    Even  as  the  legislature  has 
a  large  discretion  in  making  classes,  it  has 
it  in  determining  what  is  for  the  public  wel- 
fare; and  that  discretion  has  sustained  ex- 
ercises of   paternalism   in   infinite  variety. 
See  McGuire  v.  Chicago,  B.  &  Q.  R.  Co.  131 
Iowa,  360,  33  L.R.A.(X.8.)  706,  108  N.  W. 
902.    It  is  a  fair  summary  of  the  case  law 
that  no  statute  is  violative  of  the  Consti- 
tution if  it  have  for  its  legitimate  object 
anything  that  may  fairly  be  said  to  be  for 
the  good  of  the  state  or  promotive  of  good 
order,  good  morals,  or  the  education  of  the 
citizen.     Giosza  v.  Tieman,  148  U.  S.  662, 
37  L.  ed.  601,  13  Sup.  Ct.  Rep.  721.    That 
the  legislature  may  be  paternal  is  not  open 
to   doubt    in    this    day.      The    question    is 
whether   the  statutes  in  consideration  are 
an    unwarranted    paternalistic    regulation. 
Their   purpose   is  manifest.     They  declare 
that  affiliations  of  pupils  with  certain  asso- 
ciations should  be  restricted,  and  have  the 
approval  of  the  school  authorities,  because 
in  the  judgment  of  the  legislature  the  privi- 
lege of  *the  membership  in  a  public  school 
will  be  or  may  be  made  less  valuable  if 
such  affiliations  are  not  restricted.     It  is 
one  of  many  attempts  to  check  youth  in 
wasting  its  assets,  and   to  keep  what  the 
state  bestows  at  its  highest  efficiency.     It 
i»  directed  against  what  in  matter  of  com- 
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mon  knowledge, — that  activity  in  matters 
other  than  the  school  work  will  divide  the 
interest  of  the  pupil  and  subtract  from  the 
work  that  should  be  devoted  to  the  school 
curriculum;  and  that  affiliation  with  a  so* 
ciety,  no  matter  how  innocent  in  itself,  still 
has  a  tendency  to  breed  hatreds  and  jeal- 
ousies, because  this  society  may  exclude 
some  while  receiving  others;  that  the  ten- 
dency of  such  affiliations  is  to  breed  divi- 
sion and  class  hatred.  If  the  state  may 
compel  the  solvent  bank  to  help  pay  losses 
sustained  by  depositors  in  insolvent  banks; 
if  it  may  enact  workmen's  compensation 
laws  in  order  that  the  workman  shall  have 
no  strained  relations  with  his  employer  nor 
become  embittered  towards  society  because, 
though  an  industry  has  crippled  him,  it 
has  paid  him  nothing;  if  acts  aiming  to 
make  better  citizens  by  diminishing  the 
chances  of  pauperism  are  sustained;  if  it  is 
competent  for  the  state  to  protect  the  minor 
from  impoverishing  himself  by  contract, — • 
it  surely  Is  not  an  arbitrary  exercise  of  the 
functions  of  the  state  to  insist  upon  methods 
that  will  tend  to  prevent  the  educational 
privileges  furnished  by  the  state  from  being 
in  any  degree  wasted.  We  hold  that  these 
statutes  are  not  unduly  paternalistic,  and 
that  it  is  their  ultimate  object  to  raise  the 
school  privilege  to  ite  highest  possible  ef- 
ficiency. 

There  is  nothing  in  State  ex  rel.  St al lard, 
V.  White,  82  Ind.  287,  42  Am.  Rep.  496, 
which  in  the  least  militates  against  our 
conclusion  that  these  statutes  are  a  proper 
regulation.  The  case  involves  a  considera- 
tion of  a  board  rule.  It  distinguishes  be- 
tween the  right  to  compel  renunciation  of  a 
society  already  affiliated  with  as  a  condi- 
tion to  entering  a  school,  and  the  control 
of  the  pupil  after  he  has  once  entered.  Even 
as  to  a  rule  the  case  expressly  holds  that, 
after  the  status  of  the  pupil  is  estab- 
lished, such  rules  as  this  statute  makes  are 
valid.  While  Kinzer  v.  Independent  School 
Dist.  (Kinzer  v.  Toms)  129  Iowa,  441,  3 
L.R.A.(N.S.)  496,  105  X.  W.  686,  6  Ann 
Cas.  996,  uses  some  broad  language  which 
would  be  fairly  controlling  if  undue  pater- 
nalism were  indulged  in,  the  decision  itself 
is  against  the  appellants,  and  it  upholds  a 
football  playing  regulation  made  by  rule 
only  because  of  the  general  discretion  lodged 
in  boards  of  directors. 

The  case  of  University  of  Mississippi  v. 
Waugh,  105  Miss.  623,  L.R.A.1915D,  588,  02 
So.  827,  Ann.  Cas.  1916E,  522,  and  the  con- 
sideration of  that  case  in  the  Supreme 
Court  of  the  United  States  (237  U.  S.  589, 
59  L.  ed.  1131,  35  Sup.  Ct.  Rep.  720),  rule 
every  material  point  in  this  appeal  against 
the  appellants;  and  we  cannot  agree  that 
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there  is  any  diflference  in  facts  exhibited 
which  makes  these  decisions  inapplicable 
here.  It  is  said  that  the  writer  who  spoke 
for  the  Mississippi  supreme  court  in  the 
Waugh  Case  also  spoke  for  that  court  in 
Hobbs  V.  Germany,  94  Miss.  469,  22  L.R.A. 
(N.S.)  983,  49  So.  515,  and  that  the  hold- 
ing in  the  lasrt  case  is  such  as  that  the 
opinion  in  the  Waugh  Case  cannot  mean 
what  it  plainly  says.  The  sum  of  such  con- 
tention is  that  the  Hobbs  Case  is  in  conflict 
with  the  Waugh  Case.  We  might  follow  the 
Waugh  Case  rather  than  the  Hobbs  Case  if 
the  two  did  conflict.  But  it  is  a  sufficient 
answer  that  the  two  cases  are  not  in  con- 
flict. The  Waugh  Case  holds  that  the  state 
has  power  to  regulate  affiliation  with  cer- 
tain fraternities.  The  Hobbs  Case  holds 
that,  if  the  school  officers  act  beyond  their 
power  and  in  violation  of  law,  the  courts 
may  interfere,  even"  though  the  statute  pro- 
vides for  an  appeal  to  a  county  superin* 
tendent. 

V.  We  decline  to  go  extensively  into  the 
question  of  what  some  school  boards  might 
do  under  statutes  such  as  these.  We  do 
not  care  to  dwell  at  length  upon  the  claim 
that  affiliation  with  religious  societies 
might  be  interfered  with  upon  a  liberal 
reading  and  enforcement  of  these  statutes. 
It  is  not  amiss  to  say  that  the  Constitution 
guarantees  religious  liberty  and  that  we 
may  assume  the  legislature  did  not  intend 
by  these  statutes  to  override  that  consti- 
tutional guaranty.  Neither  is  it  amiss  to 
add  we  are  not  prepared  to  hold  that  the 
school  authorities  can  in  no  manner  regulate 
the  activities  of  pupils  in  associations  whose 
object  it  is  to  advance  religion.  See  Dona- 
hoe  V.  Richards,  38  Me.  376.  It  will  be  time 
enough  for  us  to  determine  whether  these 
statutes  have  unduly  interfered  with  reli- 
gious liberty  when  someone  affected  shall 
complain  that  affiliation  with  some  society 
for  the  promotion  of  religion  is  being  in- 
terfered with.  The  courts  are,  and  should 
be,  reluctant  to  declare  a  law  unconstitu- 
tional. From  this  it  has  followed  that  they 
will  not  consider  a  constitutional  challenge 
unless  the  case  cannot  be  decided  without 
considering  it.  The  application  of  this  rule 
might  well  operate  to  deny  these  appellants 
the  right  to  be  heard  at  all.  For  all  we 
know,  there  might  have  been  no  constitu- 
tional question  to  present  had  appellants 
asked  the  sanction  of  the  school  authority. 
Had  the  sanction  been  given,  there  would 
liave  been  no  suit.  We  do  not  mean  to  say 
that  one  may  not  urge  a  statute  is  uncon- 
stitutional without  first  doing  what  such 
statute  might  require.  If  this  statute  de- 
manded that  the  applicant  for  permission 
to  affiliate  should  pay  $10,000  into  the  school 
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fund,  such  a  statute  would  be  void,  and 
could  be  attacked,  though  payment  of  the 
fee  would  make  attack  needless.  But  there 
is  nothing  unconstitutional  alK)ut  requiring 
an  application  for  permission  to  join  a 
societv.  And  if  the  courts,  instead  of  hunt- 
ing  opportunities  to  declare  statutes  void, 
seek  in  every  reasonable  way  to  avoid  the 
necessity  for  pronouncing  upon  their  valid- 
ity, no  good  reason  is  perceivable  why  they 
may  not  decline  to  interpret  the  Constitu- 
tion for  suitors  who  have  hunted,  instead 
of  attempted  to  avoid,  a  controversy  over 
the  Constitution, — who  arp  before  the  court 
only  because  they  refused  to  do  what  if 
done  might  have  made  it  unnecessary  for 
them  to  ask  the  courts  to  construe  the 
Constitution. 

VI.  The  rule  adopts  the  words  of  the 
statute.  It  adds  that  the  principal  shall 
report  to  the  board  the  names  of  all  students 
who  according  to  the  judgment  of  the  board 
in  auA'  way  violate  said  statute  provision; 
that  the  board  shall,  through  its  proper  offi- 
cers, notify  the  parents  or  guardians  of  all 
such  pupils,  calling  attention  to  the  sup- 
posed violation  of  such  law;  that,  if  within 
a  reasonable  time  a  satisfactory  explanation 
is  not  given  to  the  board,  the  superintendent 
and  principal  shall  suspend  any  pupils 
guilty  of  violating  any  of  the  provisions  of 
the  statute.  Since  the  rule  is  substantially 
nothing  more  than  re-enactment  of  the  stat- 
ute and  the  creation  of  perfectly  natural 
methods  for  performing  the  duties  placed 
upon  the  board  by  the  statute,  and  since 
the  statute  itself  is  valid,  the  rule  cannot 
be  invalid  for  being  either  unreasonable  or 
in  excess  of  statute  authority.  The  only 
remaining  contention  is  that  no  provision 
is  made  for  a  hearing,  and  that  therefore 
there  is  a  denial  of  due  process  of  law. 
There  is  a  provision  for  notifying  the 
parents  and  guardians  and  for  action  if  no 
satisfactory  explanation  be  made.  We  think 
this  is  suflicient  to  save  the  rule  against 
objection  that  it  works  a  denial  of  dne  proc- 
ess. See  Buttfield  v.  Stranahan,  192  U.  S. 
470,  48  L.  ed.  525,  24  Sup.  Ct.  Rep.  349; 
Cunningham's  Case,  44  Mont.  180,  119  Pac. 
554,  565,  1  X.  C.  C.  A.  720;  State  Sav.  t 
Commercial  Bank  v.  Anderson,  166  CaL  437, 
L.R.A.1915K,  676,  132  Pac.  755;  Opinwn 
of  Justices,  209  Mass.  607,  96  N.  £.  306, 
1  N.  C.  C.  A.  557;  Borgnis's  Case,  147  Wis. 
327,  37  L.R.A,(X,S.)  489,  138  N.  W.  209, 
3  N.  C.  C.  A.  649. 

We  are  of  opinion  that  the  judgment  be- 
low should  be,  and  it  is«  affirmed. 

Pref^ton,  Ch.  J.,  and  l4idd  and  Evans, 
JJ.,  concur. 
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M.%SSA€HUS£TT6    SVPKKME    JUDI- 
CIAL COURT. 

COMMONWEALTH  OF  MASSACHUSETTS 

V. 

FRED  L.  CLOSSON. 

(—  Mass.  — ,  118  N.  E.  663.) 

Municipal  cori>oratioii.s  ^  traffic  ordi- 
nance ^  criminal  Intent. 

1.  Criminal  intent  is  not  necessary  to  con- 
viction for  violation  of  a  traffic  ordinance. 
For  other  cases,  see  Criminal  Law,  I.  a,  in 

Dig.  1-62  y,  8, 

Vnlted    States  —  mail    carrier  —  state 
regulation  —  violation  —  liability. 

2.  One  in  charge  of  a  vehicle  transporting 
I'nited  States  mail  is  not  exempt  from  the 
operation  of  state  statutes  and  municipal 
ordinances  regulating  traffic  on  the  high- 
ways, although  hy  Federal  statutes  the  high- 
wu}s  are  post  roads. 

Foi'  other  ra.vps,  see  Criminal  Law,  III,  in 
Dig,  l'-52  y.  8. 

(February  26,  1918.) 

1  EXCEPTIONS  by  defendant  to  rulings 
i  of  the  Superior  Court  for  Suffolk  Coun- 
ty made  during  the  trial  of  a  complaint 
charging  him  witli  violations  of  certain 
traffic  rules  and  regulations,  which  resulted 
in  his  conviction.    Overruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frederick  T.  Conley  for  defendant. 

Mr.  A.  C.  Webber,  for  the  Common- 
wealth : 

The  grant  of  power  to  the  general  gov- 
ernment by  article  1,  §  8,  of  the  Constitu- 
tion of  the  United  States,  permitting  the 
establishment  of  postoffices  and  post  roads, 
and  the  regulation  of  foreign  and  interstate 
commerce,  created  only  a  special  jurisdic- 
tion of  the  Federal  government  in  state 
iiighways,  general  jurisdiction  reniaining 
with  the  states,  subject,  however,  to  such 
regulations  as  Congress  may  make  in  the 
exercise  of  its  admitted  powers. 

Com.  V.  Alger,  7  Cush.  53;  Chicago  & 
A.  R.  Co.  V.  Carlinville,  200  111.  314,  60 
L.R.A.  391,  93  Am.  St.  Rep.  190,  65  N.  E. 
130;  Weyl  v.  Chicago,  M.  &  St.  P.  R.  Co. 
40  Minn.*  350,  42  N.  W.  24. 

The  establishing  of  post  roads  was  not  in- 
tended to  be  an  act  derogatory  to  the  sov- 
ereignty of  a  state,  or  to  devest  the  state 
of  its  title  to  these  roads.  It  was  merely 
intended  that  tlie  general  government  should 
liave  the  right  of  transit  over  these  roads 
tor  the  purpose  of  carrying  the  mails. 

Cleveland,   P.   &   A.    R.   Co.   v.    Franklin 


Xote.  —  As  to  state  or  municipal  regula- 
tion**   affecting   those   engaged    in    handling 
Tinted   States  mail,  see  annotation  follow- 
ing this  case,  post,  940. 
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Canal  Co.  Fed.  Cas.  Ko.  2890;  Postal  Teleg. 
Cable  COc  t.  Chicopee,  207  Mass.  341,  32 
L.R.A.(N.8.)  997,  93  N.  E.  927;  Vermilye 
V.  Western  U.  Teleg.  Ga  207  Mass.  401, 
93  N.  £.  636. 

This  grant  did  not  even  exempt  the  busi- 
ness of  the  postoffice  from  paying  tolls  on 
toll  roads  and  turnpikes. 

Buncombe  Turnp.  Co.  v.  Newland,  15  N. 
C.  (4  Dev.  L.)  463;  Dickey  v.  Maysville,  W. 
P.  &  L.  Tump.  Road  Co.  7  Dana,  113; 
Proctor  V.  Crozier,  6  B.  Mon.  268;  Harper 
V.  £ndert,  103  Fed.  911. 

The  act  of  Congress  forbidding  the  ob- 
struction of  the  transmission  of  the  mail 
was  intended  to  establish  a  penal  oflTense, 
and  was  not  an  assertion  by  the  general 
government  of  a  paramount  right  over  the 
highways  of  a  state  to  the  exclusion  of  all 
local  regulations  over  the  same,  so  as  to 
create  a  privilege  or  immunity  on  behalf 
of  Federal  employees  from  the  effeot  of 
these  regulations. 

United  States  v.  Kirby,  7  Wall.  482,  19 
L.  ed.  278;  Harper  v.  Endert,  supra;  Penny 
V.  Walker,  64  Me.  430,  18  Am.  Rep.  269*; 
United  States  v.  Hart,  3  Wheeler,  C.  C. 
304,  Fed.  Cas.  No.  15,310;  5  Ops.  Atty. 
Qen.  654;  Chicago  &  A.  R.  Co.  v.  Carlin- 
ville, 200  III.  314,  60  L.R.A.  391,  93  Am. 
St.  Rep.  190,  66  N.  E.  730. 

Braley,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  does  not  contend  that  the 
rules  and  regulations  of  the  respective  com- 
missioners of  parks  and  of  streets  had  not 
been  duly  promulgated,  or  were  not  in  force 
at  the  time  stated  in  the  complaints,  or 
that  he  did  not  violate  those  rules  which 
require  the  driver  of  vehicles  to  keep  to  the 
ri^t-hand  side  of  the  way,  and  when  paas- 
ing  on  his  left  to  an  intersecting  street 
he  must  before  turning  proceed  to  the  ri||^ 
until  beyond  the  center  of  the  intersecting 
street.  It  is  immaterial  that  he  was  not 
actuated  by  any  criminal  intent.  In  prose- 
cutions for  misdemeanors  created  *by  stat- 
ute under  the  exercise  of  the  police  power, 
proof  of  a  guilty  mind  or  corrupt  purpose 
is  not  essential  to  a  conviction.  Com.  v. 
New  York  C.  ft  H.  R.  R.  Co.  202  Mass.  394, 
28  L.R.A.<N.S.)  350,  132  Am.  St.  Rep.  607, 
88  N.  £.  764,  Id  Ann.  Cas.  587.  But  by  the 
plea  to  the  jurisdiction,  requests  for  rulings, 
and  exceptions  to  a  portion  of  the  instruc- 
tions, his  defense  rests  upon  the  ground 
that,  being  employed  as  a  mail  carrier 
using  a  vehicle  for  the  delivery  of  mail,  he 
is  immune  from  prosecution  and  punish- 
ment. The  designated  stroeta  or  ways  are 
not,  however,  instrumentalities  created  by 
the  general  government,  where  "exemption 
from  state  control  is  essential  to  the  inde- 
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pendent  sovereign  authority  of  tlie  United 
States  within  the  sphere  of  their  delegated 
powers/'  If  they  were,  the  defendant  has 
committed  no  offense.  Com.  v.  Clary,  8 
Mass.  72;  Newcomb  v.  Rockport,  183  Mass. 
74,  76,  78,  66  N.  E.  587.  While  undoubt- 
edly they  are  post  roads  under  Act  of 
Congress,  March  1,  1884,  ehap.  9,  enacting 
that  ''all  public  roads  and  highways,  while 
kept  up  and  maintained  as  such,  are  hereby 
declared  to  be  post  routes"  (23  Stat,  at  L. 
3,  Comp.  Stat.  1916,  §  7457),  and  whoever 
knowingly  and  wilfully  obstructs  or  retards 
''the  passage  of  the  mail,  or  any  carriage, 
.  .  .  driver,  or  carrier,  .  .  ."  is  upon 
conviction  subject  to  fine  or  imprisonment, 
or  both,  by  U.  S.  Rev.  Stat.  §  3995,  Act  of 
March  4,  1909,  chap.  321,  §  201,  35  Stat, 
at  L.  1127,  Comp.  Stat.  1916,  §  10,371,  yet 
the  ways  remain  public  ways  laid  out  and 
maintained  by  the  commonwealth,  which  has 
the  exclusive  power  not  only  of  alteration 
and  of  discontinuance,  but  to  make  and 
enforce  reasonable  regulations  for  their  use. 
Nor  do  the  facilities  thereby  afforded  for 
transportation  of  the  mails  confer  extraor- 
dinary rights  upon  mail  carriers  to  use  the 
ways  as  they  please,  or  necessarily  or  im- 
pliedly do  away  with  the  power  of  super- 


vision and  control  inherent  in  the  state. 
Com.  V.  Breakwater  Co.  214  Mass.  10,  100 
N.  E.  1034;  Postal  Teleg.  Cable  Co.  v. 
Chicopee,  207  Mass.  341,  350,  32  L.R.A. 
(X.S.)  997,  93  N.  E.  927;  Dickey  v.  Mays- 
ville,  W.  &  P.  L.  Tump.  Road  Co.  7  Dana, 
113;  Searight  v.  Stokes,  3  How,  151,  11  L. 
ed.  537;  Price  r.  Pennsylvania  R.  Co.  113 
U.  S.  221,  28  L.  ed.  981,  5  Sup.  Ct.  Rep.  427; 
St.  Louis  v.  Western  U.  Teleg.  Go.  148  U. 
S.  92,  37  L.  ed.  380,  13  Sup.  Ct.  Rep.  485; 
Martin  y.  Pittsburg  &  L.  £.  R.  Co.  203 
U.  S.  284,  51  L.  ed.  184,  27  Sup,  Ct.  Rep. 
100,  8  Ann.  Cas.  87.  The  use  of  the  streets 
by  travelers  of  every  description  is  not 
prohibited.  It  is  only  the  mode  of  opera- 
tion by  drivers  of  vehicles  which  is  regu- 
lated, and,  being  reasonable,  because  well 
adapted  for  the  security  and  protection  of 
all  travelers,  the  rules  are  constitutional, 
and  their  violation  is  punishable  as  a  crim- 
inal offense.  Com.  v.  Kingsbury,  199  &las9. 
542,  L.R.A.1915E,  264,  127  Am.  St.  Rep.  513, 
85  X.  E.  848;  Com.  v.  Maletsky,  203  Mass. 
241,  24  L.R.A.(N.S.)  1168,  89  X.  E.  245: 
Com.  v.  Feeney,  221  Mass.  323,  108  X.  E. 
1068.  The  plea  to  the  jurisdiction  and  the 
exceptions  accordingly  must  be  overruled. 
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The  question  raised  by  the  subject  of 
this  note,  especially  as  argued  and  de- 
cided in  Com.  v.  Closson,  ante,  939, 
involves  the  broader  question  of  condict 
between  the  authoritv  of  the  United 
States  government  and  that  of  state  and 
local  officials  over  post  roads  with  spe- 
cial reference  to  the  act  of  Congress 
which  provides  that  '^all  public  roads 
and  highways,  while  kept  up  and  main- 
tained as  such,  are  hereby  declared  to 
be  post  routes."  The  other  acts  quoted 
by  the  court  merely  impose  a  penalty 
for  the  wilful  obstruction  of  the  post 
roads. 

In  this  broader  aspect,  two  questions 
at  once  arise:  (1)  What  power  has  Con- 
gress over  post  roads  that  are  public 
highways  within  a  state,  under  the  con- 
stitutional provision  for  establishing 
postoffices  and  post  roads f  (2)  To 
what  extent  has  Congress,  by  the  acts 
mentioned,  attempted  to  supplant  the 
power  of  the  states  in  r^ulating  traffic 
upon  such  roads  f  Neither  of  these  two 
questions  is  within  the  scope  of  the 
present  annotation  except  to  the  extent 
that  regulations  affecting  those  hand- 
ling mails  are  concerned,  and  the  note 

does  not  purport   to  be  exhaustive  on 
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any  phase  of  the  questions  not  within 
its  scope. 

In  Dickey  v.  Mavsville,  W.  P.  &  L 
Tump.  Road  Co.  (1830)  7  Dana  (Ky.) 
113,  the  court,  in  holding  that  the  own- 
ers of  a  toll  road  operated  under  a  state 
franchise  have  the  right  to  exact,  from 
one  using  the  road  in  carrying  the 
United  States  mail  under  contract, 
pa^onent  of  the  same  amount  of  toll  as 
it  charged  others  for  the  use  of  the 
road,  gave  a  very  elaborate  and  inter- 
esting discussion  of  the  first  question 
above  stated;  i.  e.,  the  power  of  Con- 
gress under  the  clause  in  question. 
Among  other  things  it  said:  "Can  the 
carrier  of  the  United  States  mail  have  a 
right,  either  legal  or  moral,  to  use  the 
bridge  of  a  private  person  or  of  an  in- 
corporated company  without  paying 
pontage,  or  the  ferry  of  a  grantee  of 
such  franchise  without  paying  ferriage? 
That  he  would  have  no  such  right  is, 
in  our  judgment,  indisputable.  And  the 
denial  of  such  an  unjust  and  anoma- 
lous pretention  is  not  at  all  inconsistent 
with  the  proper  supremacy  of  the  gen- 
eral government  in  the  exercise  of  its 
necessary  power  to  transport  the  mail 
as   cheaply,   speedily,  and   certainly  as 
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possible,  and  when  and  where  Cong^ress 
shall  have  prescribed  and  had  authority 
to  prescribe.     The  power  delegated  to 
the  general  govemmettt  over  the  mail 
cannot  be  greater  than  that  which  each 
state    once    possessed    within    its    own 
borders;    and    had    the    people    of    the 
states  never  delegated  any  such  power 
to  Congress,  the  state  of  Kentucky,  in 
all  the  plenitude   of  her  power,   upon 
that  hypothesis,  would  surely  have  no 
right  to  use  the  Lexington  and  Mays* 
ville  turnpike  as  a  post  road  without 
paying  a  just  equivalent  to  the  compa- 
ny; for  the  Constitution  of  Kentucky, 
like  that  of  the  United  States,  provides 
that  private  property  shall  not  be  tak* 
en  for  public  use  without  'just  compen- 
sation'   to    the   owner,   or   without    his 
consent;   and,  moreover,  no  state  can, 
consistently  with  the  Federal  Constitu- 
tion, pass  any  legislative  act  impairing 
the  obligation  of  a  contract;   and  not 
only  is  the  turnpike  stock  private  prop- 
erty, but  the  charter  of  the  company 
is  a  contract,  entitling  the  stockholders, 
for  a    valuable   consideration,    to   pre- 
scribed  tolls,  of  which   the   legislature 
could  not  deprive  them  without  impair- 
ing the  obligation  of  a  solemn  contract^ 
and  violating  the  plighted  faith  of  Ken- 
tucky.     There    can,    we    think,    be    no 
doubt    that    the    state    had    a    perfect 
right  to  make  such  a  contract,  and,  hav- 
ing made  it,  is  certainly  under  a  clear, 
moral,    and  political   obligation   to   ob- 
serve it  scrupulously  and  in  good  faith. 
But    if    the    Lexington    and    Maysville 
turnpike   should   be  deemed  in   all  -  re- 
spects a  state  road,  and  if  the  power  to 
establish   post  roads  should   be   under- 
stood as  giving  to  Congress  authority 
to  designate  and  use,  as  a  post  road,  any 
highway  in  a  state  without  the  consent 
of  the  state,  nevertheless,  such  a  power 
could  not  be  understood  as  implying  a 
right  to  use  state  roads  upon  any  terms 
or  in  any  manner  the  general  govern- 
ment  may  choose   to   prescribe,   or  on 
better   terms  than  those  on  which  the 
people  of  the  states  themselves  are  per- 
mitted to  use  them  in  a  similar  manner. 
It  certainly  does  not  impose  on  any  state 
the  duty,  either  moral  or  political,  of 
making  or  of  repairing  roads  for  post 
roads,  but  leaves  them  in  the  full  posses- 
sion  of  all   the  discretion   they   would 
otherwise  have  had  to  make  such  state 
roads,   and   to   keep  them  in   such   re- 
pair aa  their  own  convenience  and  judg- 
ment  alone  may  suggest.     The  people 
of  the  several  states  are  under  no  con- 
stitutional obligation  to  make  or  repair 
roads  for  the  use  of  the  general  govem- 
L.R.A.1918C. 


ment;  nor  can  they  be  required  to  ap- 
ply their  own  labor  or  naoney  even  to 
the  keeping  open  of  any  one  of  their 
roads  which  shall  have  been  designated 
as  a  post  route ;  for,  though  a  state  high- 
way once  legally  designated  or  estab- 
lished as  a  post  route  may  continue  de 
jure  a  post  road  as  long  as  the  act  of 
Congress  by  which  it  was  so  designated 
or  established  shall  remain  unrepealed, 
yet  certainly  the  state  will  not,  there- 
fore, be  bound  to  continue  it,  but  may 
discontinue  it  as  a  state  road;  and,  con- 
sequently, if,  after  such  discontinuance 
of  any  such  state  road,  the  general  gov- 
ernment choose  still  to  use  it  as  a  post 
road,  Congress  must  keep  it  open  and  in 
suitable  condition  by  the  application  of 
national  means.  The  people  of  a  single 
state  are  not  exclusively  interested  in 
the  transportation  of  the  national  mails 
within  and  through  their  own  conmion- 
wealth;  the  people  of  all  the  states  are 
benefited  by  the  proper  and  effectual 
transportation  of  intelligence  through 
each  state.  And  hence,  the  interest  being 
thus  common,  and  the  power  therefore 
national,  the  burden,  and  the  re- 
i^onsibility  also,  should  be,  and  un- 
doubtedly are,  equally  national  in  each 
and  every  state.  The  right  to  judge, 
and  the  responsibility  of  judging,  as  to 
what  roads  and  kind  of  roads  the  United 
States  shall  have  for  post  roads,  having 
been  devolved  on  Congress,  a  state  can 
neither  exercise  any  controlling  author- 
ity in  that  respect,  nor  be  held  responsi- 
ble for  any  deficiency  in  any  of 
the  facilities  necessary  or  proper  for  the 
most  effectual  transportation  of  the 
mails. .  A  right  of  way,  upon  terms  equal 
and  common  to  all,  is,  in  our  opinion^ 
the  utmost  privilege  that  can  be  implied 
by  an  authority  to  designate  state 
roads  as  post  routes.  If  one  state  should, 
at  great  expense,  construct  and  preserve 
excellent  roads,  for  the  use  of  which  it 
should  exact  a  prescribed  and  reasonable 
toll  sufficient  for  reparation,  or  even  for 
indemnity  for  the  cost,  the  people  of 
other  states,  not  choosing  to  provide 
such  roads  for  themselves,  would  have 
no  right  to  require  or  expect  that  the 
public  mails,  in  which  they  are  all  in- 
terested as  a  national  concern,  should  be 
transported  in  carriages,  or  otherwise, 
upon  those  costly  and  superior  roads, 
without  any  contribution  from  the  na- 
tional purse  for  such  national  use,  and 
for  the  wear  and  deterioration  neces- 
sarily resulting  from  it.  If  Congress, 
representing  the  interests  and  wills  of 
the  people  of  all  the  states,  shall  fail 
or  refuse  to  make  any  appropriation  for 
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constructing  or  repairing,  or  for  aiding 
the  construction  or  reparation  of,  good 
roads  in  a  state,  the  general  government 
would,  as  it  seems  to  us,  have  no  pre- 
tense for  claiming  for  the  Federal  pub- 
lic any  exclusive  privileges  in  using  such 
ix>ads  as  post  routes,  or  any  exemption 
from  the  burden  common  to  every  in- 
dividual of  the  local  public,  whose  la- 
bor and  money  alone  made  and  must 
preserve  them.  It  appears  to  us  that 
permission  to  the  general  government  to 
use  state  roads  as  the  state  and  its  own 
citizens  use  them,  and  on  the  same  terms, 
should  be  considered  a  boon  rather  than 
a  burden, — a  valuable  privilege  rather 
than  an  unjust  or  unauthorized  exac- 
tion." 

Whether  the  term  ''poet  routes"  is 
synonymous  with  ''post  roads"  seems  to 
depend  upon  the  context  of  the  statute 
in  which  the  terms  are  used.  Railway 
Mail  Service  Cases  (1877)  13  Ct.  CI. 
(Ped.)  199.  The  context  of  the  Act  of 
1884,  above  quoted,  seems  to  indicate 
that  Congress  intended  ''post  routes"  to 
mean  the  same  as  '^post  roads,"  where- 
ever  they  are  used  as  such.  Western 
U.  Teleg.  Co.  v.  Hopkins  (1911)  160 
Oal.  106,  116  Pac.  557. 
■  This  is  the  sense  in  which  the  term 
is  used  in  some  other  acts  of  Congress, 
although  not  in  all  statutes.  Blackham 
V.  Gresham  (1883)  21  Blatchf.  354,  16 
Fad.  609;  United  States  v.  Easson  (1883) 
18  Fed.  590. 

I  And  under  this  act  all  the  streets  of 
a  city  are  post  roads,  because  they  are 
latter  carriers*  routes.  Western  U.  Teleg. 
Co.  V.  New  York  (1889)  3  L.R.A.  449,  2 
Inters.  Com.  Rep.  533,  38  Fed,  553; 
Western  U.  Teleg.  Co.  v.  Hopkins  (1911) 
160  Oal.  106,  116  Pac.  557. 

The  act  in  question  does  not  author- 
ize a  telegraph  company  to  construct  its 
lines  over  the  right  of  way  of  a  rail- 
road company  without  making  compensa- 
tion therefor.  Atlantic  &  P.  Teleg.  Co. 
v.  Chicago,  R.  I.  &  P.  R.  Co.  (1874)  6 
Biss.  158,  Fed.  Cas.  No.  632.  The  court 
said:  "The  authority  to  do  this  is 
claimed  to  exist  under  various  acts  of 
Congress,  some  of  which  declare  all 
railroads  in  the  United  States  to  be  post 
routes.  By  these  acts  understand  noth- 
ing more  is  meant  than  that  the  mails 
can  be  transported  over  railroads,  as 
over  ordinary  public  highways,  with  all 
those  securities  and  safeguardis  thrown 
around  the  transit  of  the  mails  by  vari- 
ous congressional  enactments.  It  does 
not  necessarily  follow  that  because  rail- 
roads are  thus  declared  post  routes  [Act 
of  CongresK  1872,  Rev.  Stat.  §  3964, 
L.U.A.MM8C. 


Comp.  Stat.  1916,  i  7456],  the  United 
States  can  therefore,  without  the  con- 
sent of  the  railroad  companies,  and  with- 
out compensation,  transport  the  mtxiti 
over  them." 

In  Cleveland,  P.  &  A.  R.  Co.  v.  Frank- 
lin Canal  Co.  (1853)  Fed.  Cas.  No.  2890. 
the  court  said:  '^But  the  complainants 
allege  that  they  are  entitled  to  an  in- 
junction on  another  ground.  They  are 
contractors  for  carrying  the  mail  of  the 
United  States  over  the  road  they  have 
made,  in  railroad  cars,  from  Cleveland 
to  Erie,  and  from  thence  back  to  Cleve- 
land; and  by  an  act  of  Congress  ihia 
road  has  been  made  a  post  road.  The 
power  given  by  the  Constitution  to  es- 
tablish post  roads  has  always  been  con- 
strued to  mean,  and  as  I  think  rightly, 
such  roads  as  were  regularly  laid  out 
b}'  authority  of  the  states,  or  by  counties 
under  the  laws  of  the  states.  The  gov- 
ernment of  the  United  Stales  cannot 
construct  a  post  road  within  a  state  of 
this  Union  without  its  consent;  but  Con- 
gress ma}'  declare,  that  is,  estabUsh, 
such  a  road  already  opened  and  made  a 
public  highway  by  the  direct  or  indirect 
authority  of  the  state.  The  post  roads 
of  the  IJnited  States  are  the  property 
of  the  states  through  which  they  pass; 
they  may  temporarily  part  with  the  pos- 
session of  them  by  charter,  and  the 
grantees,  while  the  charter  continues, 
have  the  right  to  preserve  suek  roads 
and  prevent  their  threatened  destruc- 
tion. The  United  States  has  the  mere 
right  of  transit  over  these  roads  for  the 
purpose  of  carrying  the  mail,  and  in 
case  of  obstructing  this  right  their  laws 
provide  an  adequate  remedy.  The  gov- 
ernment itself  could  not  obtain  the  in- 
junction applied  for  to  prevent  the  de- 
struction of  a  mail  road;  the  right  to 
do  so  follows  the  right  of  property  or 
possession;  a  mail  contractor  and  any 
other  person  may  have  a  right  of  ac- 
tion for  damages  in  the  courts  of  the 
state  for  an  obstruction  to  a  mail  road, 
or  the  wrongdoer  there  may  be  punished 
by  indictment,  but  no  injunction  can 
legally  issue  upon  an  application  to  re- 
strain a  threatened  injury  to  the  road. 
This  power  must  always  be  exercised 
with  great  caution;  to  allow  it  in  a  case 
like  this  would  be  an  alarming  exten- 
sion of  jurisdiction,  open  to  great  abuses, 
and  extending  over  many  thousands  of 
miles,  and  to  persons  who  as  mail  eon- 
tractors  have  no  interest  in  the  road> 
they  pass  over.  The  act  of  Congress 
making  all  railroads  post  roads,  mean:^ 
only  such  as  have  charters  from  the 
several  states;  it  is  not  to  be  inferreii 
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that  they  intended  to  do  anything  in 
derogation  of  the  sovereignty  of  a  state, 
by  declaring  that  to  be  a  poat  road 
which  was  the  work  of  an  individual  or 
of  a  company  for  his  or  their  profit, 
without  law,  or  it  may  be  in  opposition 
to  law." 

In  Western  U.  Teleg.  Co.  v.  Richmond 
(1909)  178  Fed.  310,  affirmed  in  (1912) 
224  U.  S.  160,  66  L.  ed.  710,  32  Sup.  Ct. 
Rep.  449,  where  it  was  held  that  a  tele- 
graph company  can,  under  an  act  of 
Congress  authorizing  such  companies  to 
erect  poles  on  all  post  roads,  erect  and 
maintain  poles  upon  the  public  streets 
of  a  city  without  the  consent  of  the 
local  authorities,  but  that  in  doing  so 
it  must  conform  to  all  reasonable  regu- 
lations made  by  the  city,  the  court  said : 
'The  object  sought  to  be  obtained,  the 
benefits  intended  to  be  secured  to  the 
government  of  the  United  States, 
through  the  regulation  of  the  business 
mentioned,  and  the  facilities  for  com- 
munication between  its  departments  in 
distant  sections  of  the  nation,  would  be 
jeopardized,  if  not  destroyed,  by  the  an- 
tagonistic interests  likely  to  be  found 
in  different  localities,  if  the  officials 
thereof  possessed  the  power  to  deter- 
mine when  and  how  the  right  granted 
by  the  Federal  government  should  be- 
come operative.  Such  companies,  under 
the  legislation  of  the  Congress,  have  the 
right  to  use  the  post  roads  of  the  United 
States  in  conducting  their  business;  but 
such  use  is  subject  to  the  police  power 
of  the  localities  where  they  so  operate, 
which,  properly  exercised  by  state  and 
municipal  authority,  must  be  respected 
be  complainant  and  by  all  companies 
similarly  situated.  The  rules  and  regu- 
lations promulgated  by  such  authority 
must  be  reasonable,  should  be  free  from 
local  prejudice  or  favoritism,  and  enact- 
ed in  an  honest  endeavor  to  best  sub- 
serve existing  rights  and  conditions.  It 
is  the  duty  of  the  local  authorities  to 
see  that  the  safety  and  the  interests 
of  the  communities  where  such  compa- 
nies are  located  are  protected,  and  that 
for  the  use  of  the  property  of  the  pub- 
lic such  compensation  is  paid  as  will 
at  least  keep  in  good  repair  the  streets, 
alleys,  and  post  roads  that  are  intended 
for  the  enjoyment  of  all  alike.  As  a 
matter  of  course,  all  such  companies 
are  subject  to  taxation  on  their  propertj' 
in  the  same  manner  and  to  the  same 
extent  as  are  the  other  companies  and 
citizens  generally  of  the  sections  where 
the  property  is  situated.  They  must 
contribute  their  due  proportion  to  the 
expenses  of  the  local  governments,  the 
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benefits  of  which  they  enjoy,  and  whose 
protection  they  are  entitled  to." 

And  it  was  held  in  Western  U.  Teleg. 
Co.  V.  Hopkins  (1911)  160  CaL  106,  116 
Pac.  557,  that,  under  the  statutes  men- 
tioned in  the  preceding  cases,  a  state 
could  charge  and  receive,  from  a  tele- 
graph company  operating  under  the  Fed- 
eral authority,  compensation  for  the  use 
by  it  of  so  much  of  the  street  or  high- 
way as  it  exclusively  appropriates,  but 
that  it  has  no  right  to  compel  it  to  ac- 
cept a  franchise  from  the  state  and  then 
tax  that  franchise.  The  court  said: 
'^The  question  of  the  extent  and  char- 
acter of  the  rights  granted  by  the  Fed- 
eral act  is,  of  course,  exclusively  a 
Federal  question,  upon  which  the.  deci- 
sions of  the  United  States  Supreme 
Court  are  necessarily  final.  There  is  ap- 
parently considerable  difference  in  the 
vi«W8  of  learned  eonnsel  appearing  in 
this  case,  and  also  in  the  views  of  dif- 
ferent judges,  both  Federal  and  state, 
as  to  the  effect  of  various  decisions  of 
the  United  States  Supreme  Court  touch- 
ing this  question.  But  we  think  there 
ean  reasonably  be  no  difference  of  opin- 
ion as  to  the  meaning  of  those  deci- 
sions so  far  as  all  questions  necessary 
to  the  determination  of  this  case  are 
concerned.  It  was  clearly  and  definite- 
ly established  by  the  decision  of  that 
court  in  St.  Louis  v.  Western  U.  Teleg. 
Co.  (1893)  148  U.  S.  92,  37  L.  ed.  380, 
13  Snp.  Ct.  Rep.  485,  that  the  privilege 
conferred  by  the  Act  of  July  24,  1866, 
on  telegraph  companies,  to  eonstmot, 
maintain,  and  operate  lines  of  telegraph 
over  such  post  roads  as  are  public 
streets  or  highways  of  a  state,  is  sub- 
ject to  the  right  of  the  state  to  charge 
and  receive  compensation  from  the 
telegraph  company  for  the  use  by  it  of 
so  much  of  the  street  or  highway  as  is 
exclusively  devoted  to  its  purposes.'' 

As  already  indicated,  this  annotation 
does  not  purport  to  contain  an  exhaus- 
tive list  of  eases  dealing  with  the  general 
questions  «tated^  nor  is  it  exhaustive  on 
the  particular  question  raised  in  any 
of  the  cases  above  cited.  However, 
from  the  general  trend  of  the  decisions 
cited  and  the  basic  principles  underlying 
them,  it  seems  clear  that  the  court  in 
Com.  v.  Closson,  ante,  989,  was  correct 
in  its  holding  that  a  mail  carrier  is 
not,  because  of  his  work  in  handling 
United  States  mail,  entitled  to  disre- 
gard the  reasonable  traffic  regulations 
established  by  the  municipality  over 
whose  streets  he  travels  in  this  per- 
formance of  his  duties,  although  there 
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is  no  other  reported  case  in  whieh  that 
particular  question  was  decided. 

An  analogous  question  was  before 
the  court  in  Ex  parte  Marshall,  infra, 
where  it  was  held  that  a  city  has  power 
to  exact  the  customary  reasonable  li- 
cense fees  from  a  taxicab  owner  using 
the  streets  of  the  city  in  conveying 
United  States  soldiers,  for  pay  from  the 
soldiers,  to  and  from  a  military  camp 
outside  the  city,  under  a  contract  with 
the  commandant  in  charge  of  the  camp 
granting    a    monopoly    of    the    soldier 


trade,  and  requiring  that  the  automo- 
biles be  run  on  schedules  and  that  the 
fare  be  reasonable,  and  imposing  other 
regulations. 

The  power  to  compel  stoppage  of 
mail  trains  is  considered  in  the  notes  in 
14  L.R.A.(N.S.)  293,  and  29  L,R.A. 
(N.S.)  159;  and  as  to  interstate  trains, 
see  those  notes  and  the  note  in  44  L.R.A. 
(N.S.)  478,  and  later  eases.  State  ex 
rel.  Caster  v.  Dickinson,  L.R.A.  1918B, 
534,  and  Missouri,  K.  d  T.  R.  Co.  v. 
Texas,  ante,  535.  J.  W.  M. 
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(—  Fla.  — ,  77  So.  869.) 

liloense  *  motor  velilcles  *  line  lo  armj 
camp. 

Where  a  partnership  composed  of  individ- 
uals residing  in  the  city  of  Jacksonville 
are  engaged  in,  and  presumably  licensed  to 
do,  a  general  business  of  running  autobusses 
and  other  motor-driven  vehicles  for  hire 
over  the  streets  and  public  highwa^cs  in  and 
around  said  city,  who,  as  an  incident  of 
their  general  business  of  petro-motor  car- 
riers, enter  into  a  side  contract  with  the 
commanding  officer  of  a  military  encamp- 
ment of  United  States  soldiers  located  with- 
in a  few  miles  of  said  city,  by  which  they 
acquire  a  monopoly  of  conveying  such  mili-  i 
tary  officers  and  soldiers  back  and  forth 
between  such  city  and  such  encampment 
at  a  reduced  fare  paid  by  each  individual 
soldier  carried,  and  by  which  they  agree  to 
observe  such  rules  and  regulations  in  the 
operation  of  such  vehicles  as  are  prescribed 
in  such  contract,  under  penalty  only  of  for- 
feiture of  such  contract  for  noncompliance 
therewith,  such  motor  vehicles  or  their 
operation  not  being  under  military  control, 
and  the  United  States  not  hawing  any  in- 
terest or  ownership  therein  or  control  there- 
over,— ^under  these  circumstances,  held  that 
such  contract  was  not  the  grant  of  such  a 
franchise  as  will  exempt  such  partnership 
from  the  payment  of  the  license  tax  imposed 
by  the  state,  county,  or  municipality  for 
conducting  the  business  of  petro-motor  car- 
riers for  hire;  and  held,  further,  that  such 
partnership  was  not  exempt  from,  but  was 
liable  for,  the  payment  of  such  licenses. 
For  other  cases,  see  License^  II,  o,  in  Dig. 

(Browne,  Ch.  J.,  dissents.) 
(January  19,  1918.) 
Headnote  by  Taylor,  J. 


APPLICATION  for  a  writ  of  habeas 
corpus  to  secure  petitioner's  release 
from  custody  to  which  he  had  been  com- 
mitted for  operating  an  autobus  without 
a  license  in  violation  of  a  city  ordinance. 
Writ  denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kay,  Adams,  &  Ragland,  for 
petitioner : 

The  franchise  or  privilege  granted  to 
petitioner  by  the  commanding  officer  at 
Camp  Johnston  constitutes  a  franchise  and 
privilege  granted  by  tlie  military  branch 
ot  the  United  States  government,  and  is 
not  subject  to  the  license  tax  imposed  by 
the  ordinance  or  state  statute. 

Osborn  v.  Bank  of  United  States,  9  Wheat 
738,  6  L.  ed.  204;  California  v.  Central 
P.  R.  Co.  127  U.  S.  1,  32  L.  ed.  150,  2  Inters. 
Com.  Rep.  153,  8  Sup.  Ct.  Rep.  1073;  San 
Benito  County  v.  Southern  P.  R.  Co.  77 
Cal.  518,  19  Pac,  827;  San  Francisco  v. 
Western  U.  Teleg.  Co.  96  Cal.  140,  17  L.R.A. 
301,  31  Pac.  10;  Western  U.  Teleg.  Co.  v. 
Lakin,  53  Wash.  320,  101  Pac.  1094,  17 
Ann.  Cas.  718;  Williams  v.  Talladega,  225 
U.  S.  404,  57  L.  ed.  275,  33  Sup.  Ct.  Rep- 
116;  Cooley,  Const.  Lim.,  7th  ed.  p.  680; 
Union  P.  R.  Co.  v.  Peniston,  18  Wall.  5,  21 
L,  ed.  787 ;  Choctaw,  O.  &  G.  R.  Co.  v.  Har- 
rison, 235  U.  S.  292,  59  L.  ed.  234,  35  Sup. 
Ct.  Rep.  27. 

Taylor,  J.,  delivered  the  opinion  of  the 
court: 

The  petitioner,  A.  C.  Marshall,  by  his  pe- 
tition for  the  writ  of  habeas  corpus  filed 
here,  seeks  relief  from  arrest  by  the  chief 
of  police  of  the  city  of  Jacksonville  under 
a  warrant  based  on  an  affidavit  charging 
him  with  operating  an  autobus  with  a 
seating  capacity  of  twelve  persons  on  a 
public  street  of  said  city  without  having 
paid    the   license   tax   of   $50    required   by 


Xote. «-  The  question  decided  in  Kx 
PARTE  Marshall  is  a  novel  one.  In  Com. 
V.  Cloflson,  ante,  939,  a  somewhat  similar 
question  was  passed  upon,  i.  e.,  the  power  of 
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a  municipality  to  enforce  its  traffic  regula- 
tions against  mail  carriers  upon  its  streets 
that  have  been  declared  to  be  post  roads. 
See  annotation  following  tiuit  case. 
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Ordinance  Ko.  C — 4  of  said  city,  approved 
Axkgaat  13,  1917. 

The  petition  alleges  that  on  November 
21,  1917,  your  petitioner  as  manager  of 
Orange  Belt  Auto  Line,  a  copartnership 
composed  of  himself  and  K.  C.  McCullogh, 
obtained  from  Fred  L.  Munson,  Lieutenant 
Colonel  Quartermaster  Corps,  the  command- 
ing officer  of  the  quartermaster  camp  locat- 
ed at  Camp  Johnston,  near  Jacksonville, 
Florida,  a  franchise  and  permit  to  main- 
tain a  satisfactory  autobus  service  between 
said  city  and  said  camp,  the  same  being 
granted  in  consideration  of  certain  enu- 
merated conditions  and  regulations  therein 
prescribed  by  the  said  commanding  officer 
with  reference  to  the  character  of  equip- 
ment, character  of  service,  precautions  to 
be  observed,  route  to  be  traversed,  fares 
to  be  charged,  etc,,  all  of  which  will  more 
fully  appear  by  a  copy  of  said  franchise 
hereto  attached,  marked  Exhibit  C,  as  fol- 
lows : 


Headquarters    Camp    Joseph    E.    Johnston, 

Jacksonville,   Florida. 
#004x500  November  21,  1917. 

Mr.  A.  C.  Marshall,  Manager  Orange  Belt 

Auto  Line, 

Jacksonville,   Florida. 
Dear  Sir: — 

This  is  to  certify  that  you  are  author- 
ized to  maintain  a  satisfactory  autobus 
service  between  the  city  of  Jacksonville 
and  Camp  Joseph  E.  Johnston,  Florida.    • 

That  in  consideration  of  this  privilege, 
you  have  agreed  in  writing  to  abide  by  the 
following   enumerated   conditions,   viz.: 

(a)  To  run  only  first-class  cars  driven  by 
competent  and  reliable  chauffeurs. 

(b)  That  during  the  construction  of  the 
camp  you  will  cause  your  chaufTeurs  to 
drive  slowly  and  carefully  through  the  con- 
gested streets  of  the  camp,  and  that  your 
cars  will  in  no  way  interfere  with  the 
working  traffic  of  the  constructing  quarter- 
master or  of  his  building  contractors. 

(c)  That  you,  personally,  will  be  held 
liable  for  any  injury  to  persons  or  animals 
or  to  damage  caused  other  vehicles  that 
may  become  injured  or  damaged  on  the 
camp  reservation  through  the  faulty  or 
careless  driving  of  any  of  your  chauffeurs. 

(d)  That  the  termini  of  the  route  will 
be  the  vicinity  of  the  Mason  Hotel,  corner 
Julia  and  Bay  streets,  Jacksonville,  Florida, 
and  the  clubhouse  at  Camp  Johnston. 

(e)  That  the  fare  will  not  exceed  40 
cents  per  one  way  trip,  nor  more  than  75 
cents  per  round  trip. 

(f)  That  so  long  as  you  abide  by  all  of 
the   above-named  conditions,    you    will    be 


authorized  to  continue  your  bus  service  for 
at  least  six  months  following  the  comple- 
tion of  the  electric  car  line  from  Ortega  to 
the  camp. 

(g)    That  a  noncompliance  with  any  or 
all  of  the  said  conditions  may  cause  a  for- 
feiture of  the  privilege  of  operating  your 
bus   service  within   the   camp  reservation. 
Very  truly  yours, 

[Signed]   F.  L.  Munson, 

Lt.  Col.  Q.  M.  Corps. 
Indorsement: 

I  have  carefully  read  the  above  letter  and 
do  hereby  agree  to  comply  with  all  of  its 
requirements  to  the  best  of  my  ability. 

[Signed]  A.  C.  Marshall, 
General  Manager  Orange  Belt  Auto  Line. 

That  on  December  24,  1917,  pursuant  to 
said  franchise  and  permit,  which  was  duly 
accepted  by  your  petitioner  as  appears  by 
the  indorsement  thereon,  the  said  command- 
ing officer  promulgated  General  Order  No. 
33,  prescribing  further  regulations  under 
which  said  bus  service  shall  be  operated  by 
petitioner  and  enjoyed  by  the  officers  and 
enlisted  men  of  the  United  States  govern- 
ment stationed  at  said  camp,  which  order 
is  as  follows: 

Headquarters  Camp  Joseph  E.  Johnstcm, 
Jacksonville,  Florida,  December  24,  1917. 
General  Orders,  No.  33: 

1.  A  contract  has  been  entered  into  be- 
tween the  commanding  officer  and  the 
Orange  Belt  Auto  Line,  under  the  manage- 
ment of  Mr.  A.  C.  Marshall.  All  cars  oper- 
ating under  the  management  of  this 
company  are  marked  "O.  B.  A.  L.  Govt. 
Controlled." 

2.  Under  his  contract  Mr.  Marshall  guar- 
antees to  use  only  first-class  equipment  to 
be  driven  by  competent  and  experienced 
chauffeurs.  These  chauffeurs  will  hold  a 
certificate  of  service  signed  only  by  Mr.  Mar- 
shall. The  questions  of  speed  and  the  over- 
loading of  cars  are  fully  covered  in  the 
contract. 

3.  Every  effort  has  been  made  by  this 
office  toi  safeguard  the  limbs  and  lives  of 
all  men  of  this  command  who  may  enter 
any  car  licensed  to  operate  between  the 
camp  and  the  city  of  Jacksonville. 

4.  In  view  of  the  above  all  officers  and 
enlisted  men  are  warned  against  entering 
any  car  after  the  chauffeur  thereof  has 
informed  them  that  there  is  no  further 
room.  The  last  man  or  men  to  enter  a 
car  after  its  authorized  seating  capacity 
has  been  reached  are  the  offenders,  and 
must  at  once  leave  said  car  upon  being 
asked  to  do  so  by  the  chauffeur.  It  shall  be 
the  duty  of  any  officer  or  noncommissioned 
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officer  who  may  be  either  inside  or  near  a 
car,  to  order  off  and  keep  off  any  surplus 
passengers  when  appealed  to  for  assistance 
by    the   chauffeur. 

5.  In  case  a  car  is  overloaded  and  the 
offending  man  will  not  get  off  upon  request 
by  the  chauffeur,  said  chauffeur  has  or- 
ders to  hold  his  car  at  a  standstill  until 
the   offender    leaves    said   car. 

6.  Any  chauffeur  who  allows  his  car  to 
be  overloaded,  or  who  fails  to  stop  at 
the  gate  upon  being  ordered  to  do  so  by 
the  gate  guard,  or  fails  to  obey  the  letter 
as  well  as  the  spirit  of  this  order,  will 
be  excluded  from  entering  this  camp  for 
a  period  of  six  (6)  months,  or  his  car  will 
be  excluded  for  same  period,  or  both. 

7.  In  order  that  all  men  of  this  camp 
may  enjoy  a  fairly  equal  opportunity  of 
getting  accommodations  in  the  various  au- 
thorized busses,  on  and  after  the  25th  in- 
stant, the  starting  point  of  one  third  of 
the  busses  will  be  from  the  junction  of  old 
brick  road  and  Twelfth  street,  north  of  Y. 
M.  C.  A.  No.  2;  one  third  from  junction  of 
brick  road  and  Sixth  street;  and  one  third 
from  Hostess  House   (old  clubhouse). 

8.  All  cars  starting  from  camp  from  these 
three  points  will  be  plainly  marked 
"Twelfth  Street,"  "Sixth  Street,"  and 
**First  Street,"  respectively.  All  cars  so 
marked  will  deliver  their  passengers  as 
far  in  the  camp  as  said  passengers  desire 
to  go,  but  all  Sixth  and  Twelfth  Street 
cars  must  arrive  at  their  respective  sta- 
tions on  the  return  trip  to  Jacksonville 
empty. 

9.  The  Twelfth  Street  bus  line  is  pri- 
marily intended  for  the  accommodation  of 
the  troops  living  in  blocks  H,  J,  K,  and  L; 
Sixth  Street  line  for  blocks  D,  E,  F,  and 
CJ;  and  First  Street  line  for  Headquarters, 
Hostess   House,   and   blocks   A,   B,   and   C. 

10.  A  strict  compliance  with  the  terms 
of  this  order  on  the  part  of  all  concerned 
will  result  in  better  service,  contentment, 
and  safety. 

By  order  of  Lieut.  Colonel  Munson. 

J.   H.    Spengler, 
Captain  Q.  M.,  U.  S.  R.,  Adjutant. 

That  in  addition  to  the  regulations  set 
forth  in  said  original  franchise  of  Novem- 
ber 21,  1917,  and  in  said  General  Order 
No.  33,  the  said  commanding  officer  made 
other  requirements  and  regulations  of  said 
bus  service  rendered  by  your  petitioner; 
the  aforesaid  franchise,  and  the  conditions 
under  which  the  same  were  to  be  enjoyed 
by  petitioner  were  fully  confirmed  and 
authorized  by  the  said  commanding  officer; 
a  copy  of  the  said  confirmation,  together 
with  petitioner's  acceptance  thereof*  is  at- 
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tached  to  the  petition,  marked  Exhibit  K, 
as  follows: 

Headquarters   Camp  Joseph  £.  Johnston, 
Jacksonville,  Florida,  January  5.  1918, 
Mr.  A.  C.  Marshall,  l^lanager  Orange  Belt 
Auto  Line, 

Jacksonville,  Florida. 
Dear  Sir: — 

I  have  deemed  it  advisable  to  confinn 
the  privilege  granted  to  you  under  date  of 
November  21,  1917,  for  the  maintenance  of 
a  bus  service  between  the  city  of  Jackjson- 
ville  and  Camp  Joseph  E.  Johnston,  pursu- 
ant to  the  modifications  thereof  ordered  or 
authorized  by  me  since  the  date  of  samo, 
and  to  that  end  I  hereby  certify  and  con- 
firm that  you  have  been  authorized  by  me 
to  have  the  exclusive  right  and  privilege 
to  maintain  a  satisfactory  autobus  service 
})etween  said  city  and  said  camp,  as  long 
as  the  ser\ice  supplied  by  you  over  said 
route  shall  be  adequate  and  satisfactory  to 
me  as  commanding  officer  of  said  camp, 
subject  to  the  following  regulations  and 
orders,  and  such  further  orders  and  regu- 
lations as  may  be  made  or  authorized  by  me. 
That  in  consideration  of  said  exclusive  right 
and  privilege,  you  have  agreed  in  writing, 
and  will  agree  by  your  acceptance  hereof, 
to  abide  by  the  following  enumerated  condi 
tions: 

1.  To  run  only  first-class  cars,  driven  by 
competent   and   reliable   chauffeurs. 

2.  That  you,  personally,  shall  be  beld 
liable  for  any  injury  to  officers  and  enlisti'd 
men,  or  government  property  tliat  may  be- 
come injured  or  damaged  on  said  camp  res- 
ervation, or  upon  any  portion  of  the  route 
hereinafter  designated,  through  the  faulty 
or  careless  driving  of  any  of  the  chauffeur*, 
operating  cars  owned  by  your  auto  line: 
and  you  shall  also  be  personally  liable  for 
like  injuries  or  damages  arising  under  like 
circumstances,  due  to  the  faulty  or  carele** 
driving  of  any  of  the  chauffeurs  operatin*! 
all  other  cars  which  may  come  under  tout 
control,  although  owned  by  other  parties 
when  engaged  in  said  service. 

3.  That  the  termini  of  the  route  over 
which  said  bus  service  shall  be  maintained 
shal  be  the  points  at  said  camp  heretofore 
designated  in  General  Order  No.  33,  under 
date  of  December  24,  1917,  and  the  vicinity 
of  the  Mason  and  Aragon  Hotels,  in  the 
city  of  Jacksonville,  Florida.  That  between 
said  termini,  said  route  shall  traverse  the 
public  highways  and  public  streets  now 
existing  between  aaid  camp  and  said  termini 
in  said  city:  Provided,  however,  that,  upon 
special  orders  or  requests  from  me  or  my 
staff  officer  detailed  for  that  purpose,  you 
may  be  required  to  divert  cars  to  or  from 
the  Union  Station  in  said  city,  when  nece>- 
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sary  to  transport  offieers  or  enlisted  men 
to  or  from  said  station. 

4.  That  all  cars  operated  bj  yon  ia  said 
senrioe,  whether  owned -by  yomr  auto  line 
or  under  your  control,  shall  be  marked  **0. 
B.  A.  L.  Govt.  Controlled/*  and  each  shall 
carr\'-  a  designated  number  for  the  purpose 
of  identification. 

5.  That  you  will  cause  all  chauffeurs  op- 
-crating  each  and  everj'  of  the  cars  un- 
der your  management  and  control  in  said 
service,  to  drive  slowly  and  carefully 
through  the  congested  streets  of  said  camp 
reservation,  and  shall  require  said  chauf- 
feurs to  observe  all  reasonable  traffic  regu- 
lations over  the  entire  route,  as  herein- 
before designated. 

6.  That  the  fares  which  you  are  autlior- 
ized  to  charge  officers  and  enlisted  men 
when  transported  in  autobusses  between 
baid  camp  and  said  city  shall  be  35  cents 
each  way,  and  25  cents  each  way  between  the 
end  of  the  street  car  line  at  Ortega,  Florida, 
and  said  camp;  these  rates  to  apply  be- 
tween the  hours  of  5  A.  m.  and  12  mid- 
night; between  12  midnight  and  o  A.  M. 
the  rates  shall  be  50  cents  each  way.  The 
fares  for  officers  and  enlisted  men  when 
transported  in  touring  cars  between  said 
camp  and  said  city  shall  be  50  cents  each 
way,  irrespective  of  the  hour.  That  the 
fare  for  civilians  between  said  city  and 
said  eamp  shall  be  50  cents  each  way,  with- 
out regard  to  the  hour  or  equipment.  That 
until  the  construction  of  said  camp  shall 
he  completed  by  A.  Bentley  &  Sons  Com- 
pany, you  will  also  be  required  to  trans- 
port employees  of  said  contractors  for  a 
fare  of  35  cents  each  way,  the  transporta- 
tion of  such  emploj'ees,  however,  to  be  sub- 
ordinated to  the  transportation  of  the 
officers  and  enlisted  men  stationed  in  said 
camp.  That  as  exceptions  to  the  fares  above 
provided,  you  will  be  required  to  transport 
free  of  charge  provost  guards  detailed  by 
my  staff  to  police  said  highway  and  to  per- 
form police  duty  in  said  city,  and  in  order 
to  facilitate  the  aforesaid  free  transporta- 
tion, you  arc  authorized  to  issue  free  passes 
to  said  provofit  guards. 

7.  That  all  automobiles  and  autobusses 
placed  in  said  ser\nce,  either  owned  by  your 
auto  line  or  under  your  control,  shall  be 
devoted  primarily  to  the  transportation  of 
officers  and  men  between  said  camp  and 
5aid  city,  the  transportation  of  civilians  to 
lie  subordinated  to  the  needs  of  said  officers 
and  men,  and  the  cars  devoted  to  said  ser- 
vice shall  not,  during  the  continuance  of 
your  privilege  as  aforesaid,  be  diverted  to 
any  other  service  without  my  consent  or 
authorization. 

S.  That,  as  to  the  matter  of  schedules  and 
details  of  tho  service,  you  will  be  governed 
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by  the  orders  and  directions  of  Captain 
C.  Walcott,  Q.  M.,  U.  S.  R.,  a  member  of 
ray  staff,  having  in  charge  the  transporta- 
tion facilities  to  be  rendered  by  you,  and 
you  will  also  be  required  to  make  said 
service  conform  to  my  General  Order  No.  33, 
under  date  of  December  24,  1917»  and  such 
further  orders  as  may  from  time  to  time 
be  made  by  me  with  reference  to  said 
service. 

9.  That  the  equipment  whieh  you  will 
be  required  to  furnish  shall  be  sufficient  to 
meet  the  average  daily  demand  for  trans- 
portation between  said  camp  and  said  city ; 
it  being  recognized  that  the  unusual  de- 
mands upon  holidays  or  other  special  oc- 
casions cannot  be  made  the  test  of  the 
adequacy  of  your  equipment. 

10.  In  order  to  enlarge  the  equipment 
of  your  auto  line,  you  are  authorised  to 
malce  contracts  with  other  parties,  provid- 
ing for  the  placing  of  their  machines  under 
your  exclusive  management  and  control, 
to  be  subject  to  the  regulations  herein- 
before mentioned,  and  as  a  consideration  to 
you  for  the  time  and  expense  of  supervis- 
ing, and  for  the  responsibility  assumed  by 
you  in  regard  to  injuries  or  dama^  to  gov- 
ernment men  or  property  as  aforesaid,  you 
are  authorised  to  require  such  other  parties 
to  pay  you  a  percentage  not  exceeding  10 
per  cent  of  the  gross  receipts  received  from 
the  operation  of  their  respective  cars  in 
said  service. 

11.  In  the  exercise  and  enjoyment  of  the 
exclusive  privilege  and  right  herein  granted 
and  confirmed  to  you,  you  will  recognize 
that  my  reasons  for  granting  you  the  same, 
among  other  things,  are  that  I  have  found  it 
essential  to  the  morale  of  the  officers  and 
men  stationed  at  said  eamp  to  permit  them 
to  visit  said  city  on  private  business  and  for 
recreation,  also  to  have  said  provost  guards^ 
detailed  for  police  duty  in  said  city,  to 
prevent  said  men,  as  far  as  possible,  from 
participating  in  various  forms  of  dissipa- 
tion, and  have  further  found  it  necessary 
to  the  morale  of  said  officers  and  men  to 
permit  their  relatives  and  friends  to  visit 
them  at  said  camp,  and  have  found  it  nec- 
essary also  for  myself  and  members  of  my 
staff  to  go  to  and  from  said  city  on  official 
business  of  the  United  States  government, 
for  which  purposes  it  was  essential  to  pro- 
vide a  means  of  transportation  between 
said  camp  and  said  city  for  the  officers  and 
enlisted  men  stationed  there,  as  well  as  for 
civilians  having  occasion  to  visit  said  camp, 
there  being  no  street  car  line  to  said  eaWip 
and  no  other  adequate  means  of  transfMrr 
tation  available;  also  that  I  was  desirous 
of  having  the  entire  bus  service  rendered 
to  said  camp  under  one  management,  so 
that  the  responsibility  for  injuries  or  dam- 
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age  to  government  men  or  property  would 
be  definitely  located  and  assumed  by  a  re< 
sponsible  party;  also  that  the  greatest  pos- 
sible safety  would  be  obtained  to  the  officers, 
men,  and  government  property  affected  by 
said  service;  and  in  view  of  these  consider- 
ations, you  will  be  expected  to  carefully  ol»- 
serve  the  foregoing  regulations  and  such 
others  as  may  be  from  time  to  time  duly 
authorized,  and  so  long  as  you  abide  there- 
by, your  exclusive  privilege  and  right,  as 
hereinbefore  defined,  shall  continue.  That 
a  noncompliance  with  any  or  all  of  said 
conditions  may  cause  a  forfeiture  of  said 
right  and  privilege. 

Yours  verv  truly, 

F.  L.  Munson, 
Lieutenant  Colonel,  Q.  M.  Corps. 

Indorsement : 

I  have  carefully  read  the  foregoing  com- 
munication, and  do  hereby  agree  to  comply 
with  all  its  requirements  to  the  best  of  my 
ability. 

A.    C.   Marshall, 
General  Manager  Orange  Belt  Auto  Line. 

That  at  the  time  of  his  arrest  the  alleged 
autobus  mentioned  in  said  warrant  was 
being  operated  in  said  bus  service  under  the 
authority  and  subject  to  the  conditions  and 
regulations  of  the  said  franchise  of  No- 
vember 21,  1917,  as  also  said  subsequent 
regulations,  and  also  subject  to  said  con- 
firmation of  January  6,  1918,  and  not  other- 
wise. 

That  the  service  rendered  by  your  peti- 
tioner with  each  and  every  of  the  auto- 
busses  and  automobiles  employed  in  said 
service,  including  the  aforesaid  bus  being 
operated  at  the  time  of  his  arrest,  is  a 
service  constituting  business  of  the  United 
{States  government;  that  the  said  autobuss- 
es  and  automobiles  employed  in  said  service, 
as  aforesaid,  are  instrumentalities  engaged 
in  the  transaction  of  business  for  the  mili- 
tary branch  of  the  United  States  govern- 
ment, under  the  exclusive  direction  and 
control  of  said  commanding  officer,  or  such 
member  of  his  staff  as  he  may  detail  for 
that  purpose.  That  under  the  franchise 
granted  and  confirmed  to  your  petitioner 
as  aforesaid,  and  subject  to  the  rules,  regu- 
lations, and  conditions  therein  prescribed, 
your  petitioner,  in  performing  a  part  of 
said  service  with  the  aforesaid  autobus, 
as  well  as  some  forty  additional  autobusses 
and  automobiles  now  owned  and  controlled 
by  ^our  petitioner  and  engaged  in  said  serv- 
ice, constituted  an  agency  of  the  United 
(Mates  government.  That  the  right  to  op- 
erate said  bus  line  over  said  route,  and  to 
receive  tolls  therefrom  in  accordance  with 
the  rules,  regulations,  and  conditions  pro- 
vided in  the  said  franchise  or  confirmation 
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thereof,  constituted  a  franchise  of  the  Fed- 
eral government,  and  is  not  subject  to  tlM 
license  tax  provided  in  said  ordinance. 

Many  caaes  from  the  Supreme  Court  of 
the  United  States  and  other  Fedo-al  and 
state  courts  are  cited  to  support  the  con- 
tentions of  the  petitioner,  such  as  Osborn 
V.  Bank  of  United  States,  0  Wheat.  738,  6 
L.  ed.  204;  California  v.  Central  P.  R.  Co. 
127  U.  S.  1,  32  L.  ed.  150,  2  Inters.  Com. 
Rep.  163,  8  Sup.  Ct  Rep.  1073 ;  San  Benito 
County  V.  Southern  P.  R.  Co.  77  Cal.  518, 19 
Pac.  827;  San  Francisco  v.  Western  U. 
Teleg.  Co.  96  Cal.  140, 17  L.R.A.  301,  31  Pac. 
10;  Western  U.  Teleg.  Co.  v.  Lakin,  53 
Wash.  326, 101  Pac.  1094,  17  Ann.  Cas.  718; 
Williams  v.  Talladega,  226  U.  S.  404,  57  L. 
ed.  275,  33  Sup.  Ct.  Rep.  116;  Choctaw,  0.  & 
G.  R.  Co.  V.  Harrison,  235  U.  S.  292,  59  L. 
ed.  234,  35  Sup.  Ct.  Rep.  27.  We  are  in 
accord  with  the  holdings  of  all  of  ihe^ 
cases,  except  possibly  some  expressions  used 
therein  illustratum  arguendo  that  may  be 
classed  as  obiter  dictum;  but  unfortunately 
for  the  petitioner  none  of  them  fit  the  facts 
of  the  case  in  hand.  In  all  of  them  a  license 
tax  was  sought  to  be  imposed  by  a  state, 
county,  or  municipality  upon  the  ri^t  to 
do  business  either  by  a  bank,  a  railroad 
company,  or  telegraph  company  that  had 
been  chartered,  and  had  been  granted  its 
franchise  and  right  to  do  business  by  the 
Congress  of  the  United  States,  aad  in  all 
of  them  it  was  held  in  effect  that  such 
license  tax  was  invalid  because  it  was  an 
unwarranted  invasion  of  rights  properly 
granted  by  the  Federal  government,  and 
amounted  virtually  to  an  attempt  to  an- 
nul such  Federal  grant.  In  the  ^ase  of 
Choctaw,  O.  &,  G.  R.  Co.  v.  Harrison,  supra, 
the  state  of  Oklahoma  imdertook  to  impose 
an  occupational  tax  upon  the  railroad 
company  for  the  mining  of  coal  that  the 
railroad  company,  as  lessee  of  the  Federal 
government,  had  agreed  to  mine,  the  Fed- 
eral government  being  under  obligations  by 
treaty  contract  with  an  Indian  tribe  to 
develop  the  mines  from  which  it  had  been 
taken.  The  sum  total  of  the  decision  in 
that  case  was  that  "a  Federal  instrumen- 
tality aoting  under  congressional  authority 
cannot  be  subjected  to  an  occupation  or 
privilege  tax  by  a  state."  There  the  Fed- 
eral government  was  itself  under  contract 
obligations  to  develop  the  mines  owned  by 
the  Indians;  it  procured  its  lessee,  the 
railroad  company,  to  fulfil  its  obligations 
by  mining,  in  its  place  and  stead,  the  coal 
from  said  mines.  To  have  permitted  the 
imposition  of  the  occupational  tax  sought 
to  be  made  in  that  case  would  have  been 
to  impose  such  tax  by  a  state  directly  upon 
the  Federal  government;  that,  of  course, 
is    impossible.     No    such    facts    governing 
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the  deci»ioii8  in  any  of  the  cited  oMes  exist 
in  the  case  in  hand.    It  is  insisted  by  the 
petitioner   that  he  is  operating  his  auto* 
mobiles  and  autobusses  on  the  streets  of 
the  city  of  Jacksonville  under  and  by  virtue 
of    a    "franchise"  granted   to  him   by   the 
commanding  officer  of  a  military  camp  lo* 
cated  a  few  miles  from  said  city,  by  which 
he  is  granted  the  right  to  convey  the  Unit- 
ed   States    soldiers   there    quartered    back 
and  forth  between  said  city  and  said  camp 
on  business  or  recreation  bent.     We  have 
examined  carefully  the  documents  quoted 
above  that  are  urged  here  as  being  a  **fran- 
chise"    to  do  the   business   of   an  autobus 
line  in  this  state,  the  county  of  Duval,  and 
the    municipality   of   Jacksonville,   but   we 
fail  to  find  in  any  of  them  any  feature  or 
semblance  of  the  grant  of  a  franchise  to 
conduct  such  business.     Even  if  it  be  con- 
ceded that  an  army  officer  has  any  lawful 
authority   to   grant   any   such   ''franchise*' 
in  a  state  where  he  and  the  troops  under 
him  may  be  quartered,  there  is  in  the  doc- 
uments put  forward  here  as  constituting 
such    franchise   no    attempt   at   any    such 
grant.   We  grant  that,  if  the  exigencies  of 
a   state  of  war  should  demand  it,  a  com- 
manding officer  of  an  army  may  comman- 
deer,   seize,    and    utilize    privately    owned 
autobusses  on  the  streets  or  other  highways 
in  the  transportation  of  troops  and  all  the 
other   paraphernalia  of  war,   and   may  do 
this  without  payment  of  any  taxes  for  the 
operation  thereof  on  the  public  highways; 
but    when   it   is   asserted   that   he   can   go 
into   a   state  not  under  martial   law,  and 
there  grant  franchises  to  any  of  its  citizens 
generally  to  conduct  any  class  of  business 
(enterprise     within     the     civil     jurisdiction 
of   such  state,  we  very  strongly  doubt  the 
asserted  authority. 

But  in  the  documents  put  forward  here 
as  being  a  franchise  there  is  no  attempt 
at  the  grant  of  any  such  franchise,  but 
on  their  face  they  are  nothing  more  than 
a  voluntary  contract  between  a  partner- 
ship of  individuals  conducting  a  general 
business  of  carrying  passengers  and  their 
ba^p^ge  by  autobusses  and  automobiles  to 
and  from  points  in  and  around  the  city 
of  Jacksonville  on  the  one  part,  and  the 
commanding  officer  of  a  United  States  en- 
campment of  soldiers  on  the  other  part, 
bv  which,  in  consideration  of  the  furnish- 
in^  of  good  auto  vehicles  with  skilled  and 
careful  drivers,  and  of  a  redaction  in  the 
fares  to  soldiers  per  man  conveyed,  and 
of  the  observance  of  certain  regulations 
prescribed  as  to  stopping  places,  and  the 
giving  of  preference  to  soldier  passengers 
over  civilians,  such  commanding  officer  un- 
dertakes to  give  to  said  auto  partnership 
a  monopoly  over  all  other  organized  bus 
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lines  and  automobiles  for  hire  ol  the  right 
of  entranoe  into  said  camp  grounds  and  of 
conveying  therefrom  the  soldiers  there  en> 
camped.  Each  soldier  individually  pays 
his  own  fares  for  being  carried  back  and 
forth,  and  the  only  penalty  fixed  in  the 
contract  for  any  nonobservance  of  its  terms 
is  not  a  military  arrest  or  other  military 
punishment,  but  simply  a  forfeiture  of 
the  rights  acquired  by  such  contract.  The 
case  presented  is  simply  of  a  firm  of  in* 
dividuals  residing  in  Jacksonville  engaged 
in  and  presumably  licensed  to  do  a  general 
business  of  running  autobusses  and  auto- 
mobiles for  hire  over  the  streets  of  said 
city,  who,  as  an  incident  of  their  general 
business,  make  a  side  contract,  so  to  speak, 
with  an  officer  in  command  of  an  encamp- 
ment of  United  States  soldiers,  by  which 
they  acquire  a  monopoly  of  conveying  such 
soldiers  back  and  forth  to  and  from  such 
camp,  and  by  which,  for  a  consideration 
individually  paid  by  each  soldier  who  be- 
comes a  passenger  on  their  line,  they  agree 
to  convey  such  soldiers  back  and  forth  be- 
tween said  city  and  said  camp;  the  govern- 
ment of  the  United  States  having  no 
interest  in  or  ownership  over  any  of  the 
autos  used.  Under  these  circumstances, 
we  do  not  think  that  the  petitioner  is  ex- 
empt from  the  payment  of  his  license  tax, 
and  the  writ  of  habeas  corpus  is  there- 
fore hereby  denied. 

Whitfleld,  £llls,  and  West,  JJ.,  concur. 

Browne,  Ch.  J.,  dissenting: 

The  several  orders  of  Lieutenant  Colo- 
nel Munson,  whereby  he  granted  to  the 
petitioner  the  privilege  or  franchise  to  op^ 
erate  the  bus  line  between  Camp  Joseph 
£.  Johnston  and  the  city  of  Jacksonville, 
are  set  out  in  full  in  the  opinion  of  the 
court.  I  will,  however,  quote  from  the 
eleventh  paragraph  of  the  confirmation  of 
the  "privilege"  granted  to  petitioner,  which 
contains  some  of  the  reasons  for  the  order: 

"11.  In  the  exercise  and  enjoyment  of 
the  exclusive  privil^e  and  right  herein 
granted  and  confirmed  to  yon,  you  will  rec- 
ognize that  my  reasons  for  granting  you 
the  same,  among  other  things,  are  that  I 
have  found  it  essential  to  the  morale  of 
the  officers  and  men  stationed  at  said  camp 
to  permit  them  to  visit  said  city  on  pri- 
vate business  and  for  recreation,  also  to 
have  said  provost  guards  detailed  for 
police  duty  in  said  city,  to  prevent  said  men, 
as  far  as  possible,  from  participating  in 
various  forms  of  dissipation,  and  have  fur- 
ther found  it  necessary  to  the  morale  of 
said  officers  and  men  to  permit  their  rel- 
atives and  friends  to  visit  them  at  said 
camp,  and  have  found  it  necessary  also  for 
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myself  and  members  of  my  staff  to  go  to 
and  from  said  city  on  official  business  of 
the  United  States  government^  for  which 
purposes  it  was  essential  to  provide  a 
means  of  transportation  between  said  camp 
and  said  city  for  the  officers  and  enlisted 
men  stationed  there,  as  well  as  for  civil- 
ians having  occaHion  to  visit  said  camp, 
there  being  no  street  car  line  to  said  camp 
Htul  no  other  adequate  means  of  transpor- 
tation available;  also  that  L  was  denirous 
of  having  the  entire  bus  service  rendered 
to  said  camp  under  one  management,  so 
that  the  reaponftibility  for  injuries  or  dam- 
age to  government  men  or  property  would 
be  definitely  located  and  assumed  by  a  re- 
sponsible party;  also  that  the  greatest 
pos!4ible  safety  would  be  obtained  to  the 
officers,  men,  and  government  property  af- 
fected by  said  service." 

The  precise  question  involved  in  this  ease 
has  never  been  determined  by  the  Federal 
courts,  but  from  the  doctrines  enunciated 
in  cases  involving  analogous  questions,  and 
from  the  trend  of  recent  decisions,  and 
from  the  spirit  of  the  times,  I  have  an  abid- 
ing conviction  that  wherever  the  question 
of  the  power  of  a  state  court  to  nullify 
or  to  review  an  order  made  by  a  military 
commander  in  time  of  war,  whereby  he 
contracts  for  the  performance  of  any  service 
which  he  considers  essential  to  the  morale 
and  safety  of  the  officers  and  soldiers  un- 
der his  command,  it  will  be  determined 
against  such  power  being  exercised  by  the 
state  courts. 

When  a  nation  is  at  war,  its  rulern 
must  necessarilv  be  clothed  with  autocrat- 
ic  and  absolute  power;  less  than  this  may 
result  in  failure  to  accomplish  the  pur- 
pose of  the  war,  if  not  in  defeat  and  dis- 
aster. Neither  can  the  people  demand 
all  their  constitutional  rights,  for  all  rights 
Tnust  be  subordinate  to  and  submerged  in 
the  great  object  of  winning  the  war. 

The  people  having  elected  to  engage  in 
a  foreign  war,  they  must  be  prepared  to 
sacrifice  their  lives,  their  fortunes,  their 
peace  ideals,  and  even  their  constitutional 
rights,  if  need  be,  to  gain  an  overwhelm- 
ing victory. 

The  military  arm  of  the  government 
must  not  be  hampered  by  local  laws,  ordi- 
nances, or  regulations.  The  commanding 
officer  of  a  military  camp  is  charged  with 
the  duty  of  maintaining  the  morale  of 
his  men  and  providing  for  their  safety  and 
ccHnfort,  and  for  any  dereliction  of  his 
duty  in  these  respects  he  is  answerable  to 
military  authority.  When  he  promulgates 
an  order,  rule,  or  regulation,  wherein,  as 
in  this  case,  he  states  that  he  does  so  be- 
cause it  is  "essential  to  the  morale  of  the 
officers  and  men  stationed  at  said  camp," 
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and  ''that  the  greatest  possible  safety 
would  be  obtained  to  the  offieers,  men,  and 
government  property  affected  by  the  ser- 
vice," neither  a  city  nor  a  state  has  any 
authority  to  nullify  the  effect  of  his  or- 
ders by  requiring  the  agencies  which  be 
establishes  or  instrumentalities  which  he 
uses  for  the  accomplishment  of  his  ends  to 
pay  a  license  tax  for  the  privilege  of  per- 
forming the  duties  which  he  charges  them 
v/ith. 

The  power  to  require  the  payment  of 
an  occupational  license  tax  carries  with 
it  the  power  to  impose  so  great  a  tax  aii 
to  amount  to  a  prohibition,  and  it  is  quite 
clear  that  when  the  military  authorities 
in  time  of  war  consider  certain  servires 
which  are  to  be  performed  by  another  nec- 
essary for  the  morale  and  safety  of  tiic 
Army,  such  services  cannot  be  crippled. 
hampered,  or  prevented  by  the  exercise  of 
the  licensing  power  of  the  state.  If  the 
services  which  the  commanding  officer  of 
Camp  Joseph  £.  Johnston  considers  essen- 
tial for  the  morale  and  safety  of  his  men 
are  not  in  fact  necessary,  it  is  a  matter 
for  the  national  authorities  to  determine, 
and  is  not  subject  to  review  by  the  state 
courts,  and  we  cannot  controvert  his  dec- 
laration that  tlie  auto  service  which  he 
has  established  between  the  camp  and  the 
city  of  Jacksonville  is  essential  to  the  pur- 
potrcs  stated  in  General  Order  No.  33,  and 
the  amplification  and  confirmation  there- 
of made  by  him  on  January  5,  1918.  If 
he  has  no  authority  under  military  reg- 
ulations in  time  of  war  to  grant  the  fran- 
chise to  the  defendant,  his  act  is  subject 
to  review  and  disapproval  by  the  military 
arm  of  the  nation,  and  not  b^^  the  state 
authorities,  and  as  long  as  his  order  re- 
mains uncountermanded  by  the  national 
authorities,  its  validity  must  be  respected 
and  given   full   recognition   and   obedienee. 

What  the  President  himself  as  Com- 
mander in  Chief  of  the  Army  may  do  at- 
taches to  the  officer  in  charge  of  the  mili 
tary  forces  at  Camp  Johnston.  As  was  said 
by  the  court  in  £x  parte  Vallandighani. 
Fed.  Cas.  No.  16,816:  '^Tie  only  reason 
why  the  appointment  is  made  is  that  the 
President  cannot  diacliarge  the  duties  in 
person.  He  therefore  constitutes  an  agent 
to  represent  him,  clothed  with  the  neccis* 
sary  power  for  the  efficient  supervision  of 
the  military  interests  of  the  government 
throughout  the  department,  and  it  is  not 
neoesaary  that  martial  law  should  be  pro- 
claimed or  exist  to  enable  the  general  in 
command  to  perform  the  duties  assigned 
him." 

The  last  portion  of  this  citation  meets 
the  reference  in  the  opinion  of  this  court 
that  thia  state  is  not  under  martial  law. 
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Discudsing  the  power  of  the  courts  to  an- 
nul  or  reverse  the  action  of  a  military  •com- 
mander in  time  of  war,  the  court  said: 
**He  has  done  this  under  his  responsibility 
as  the  commanding  general  of  this  depart- 
ment>  and  in  accordance  with  what  he  sup- 
posed to  be  the  power  vested  in  him  by  the 
appointment  of  the  President.  It  was  vir- 
tually the  act  of  the  executive  department 
under  the  power  vested  in  the  President 
by  the  Constitution;  and  I  am  unable  to 
perceive  on  what  principle  a  judicial  tri- 
bunal can  be  invoked  to  annul  or  reverse  it. 
In  the  judgment  of  the  commanding  gen- 
eral, the  emergency  required  it,  and  whether 
he  acted  wisely  or  discreetly  is  not  properly 
a  subject  for  judicial  review." 

The  reasons  given  by  Judge  Leavitt  for 
holding  that  a  Federal  court  has  no  power 
to  annul  or  reverse  an  order  of  a  command- 
ing officer  in  time  of  war  apply  with  greater 
force  to  the  power  of  a  state  court. 

It  is  contended  that  because  the  miliary 
authorities  permit  the  petitioner  to  trans- 
port civilians  to  and  from  the  camp,  wlien 
the  space  in  the  busses  is  not  wholly  occu- 
pied by  soldiers,  he  transcended  his  author- 
ity, and  that  ipso  facto  the  instrumentality 
created  by  him  for  the  benefit  of  his  troops 
became  subject  to  the  operation  of  the  state 
and  city  laws  imposing  occupational  taxes 
on  the  petitioner.  To  concede  this  contri- 
tion is  to  assert  the  authority  of  state 
courts  to  review,  modify,  or  annul  an  order 
of  a  military  commander  in  time  of  war, 
thus  making  the  states  the  final  arbiters 
iif  the  wisdom,  the  necessity,  or  the  reason- 
ableness of  a  military  order.  It  begs  the 
({uestion  to  say  that  the  order  under  which 
the  petitioner  was  performing  the  service 
for  which  he  is  being  held  by  the  state 
authorities  was  made  by  the  commanding 
officer  of  a  camp  only,  and  not  entitled  to  the 
dignity  of  a  military  order.  The  President 
of  the  United  States  advised  Congress  to 
'^declare  the  recent  course  of  the  Imperial 
German  Government  to  be  in  fact  nothing 
less  than  war  against  the  United  States," 
and  Congress  promptly  acted  on  his  advice 
and  provided  for  raising  an  army  to  carry 
on  the  war.  The  duty  of  organizing,  equip- 
ping, arming,  training,  disciplining  this 
hnge  military  machine,  is  the  result  of  con- 
gressional action,  and  it  devolved  upon  the 
President  of  the  United  States  as  Command- 
er in  Chief  of  the  Army  to  carry  it  into 
effect,  and  through  and  by  him  this  author- 
ity descends  until  it  readies  the  command- 
ing officers  of  camps  established  for  the 
purpose  of  preparing  the  Army  for  war,  and 
every  order  made  by  a  military  officer  of 
a  camp  for  the  safety  and  morale  of  his  of- 
ficers and  men,  until  revoked  or  disapproved 
by  his  superior  in  command,  is  made  by 
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virtue  of  and  under  the  authority  of  the 
Commander  in  Cliief  of  the  military  forces 
of  the  United  States.  To  say  that  the  or- 
ders of  the  commanding  officer  of  a  camp 
whereby  he  creates  agencies  or  instrumen- 
talities for  the  benefit  of  the  Army  under 
his  command  can  be  nullified  by  a  city  ordi« 
nance  imposing  an  occupational  tax  on  a 
person  to  whom  the  commanding  officer 
has  given  a  franchise  or  privilege  for  what 
he  believes  to  be  essential  for  the  morale 
and  safety  of  his  men  is  to  strike  at  the 
Commander  in  Chief  of  the  Army  himself, 
under  whose  authority  and  command  the  of- 
ficer is  acting.  When  Lieutenant  Colonel 
Munson  granted  to  petitioner  the  privilege 
or  franchise,  which  the  imposition  of  this 
occupational  tax  would  tend  to  impede, 
cripple,  or  destroy,  he  acted  under  the  au- 
thority of  Congress  and  for  the  President 
of  the  United  States,  as  every  official  act 
of  a  military  commander  in  time  of  war  is 
the  act  of  the  Commander  in  Chief  until 
disapproved  or  reviewed  by  him,  or  some 
other  military  authority  acting  under  him. 

It  may  be  that  Lieutenant  Colonel  Mun- 
son is  mistaken  when  he  says  that  it  is 
necessary  for  the  morale  and  safety  of  his 
men  that  civilians  who  have  business  at  the 
camp  or  who  desire  to  visit  his  officers  and 
men  may  be  transported  in  the  busses  of 
this  transportation  line,  but  such  mistake, 
if  it  be  one,  is  not  reviewable  by  the  state 
courts;  nor  does  his  mistaken  view  of  its 
necessity  subject  to  imprisonment  by  state 
authorities  for  nonpayment  •  of  an  occupa- 
tional tax  the  person  who  is  performing  the 
duty  imposed  upon  him  by  such  military 
order.  The  privilege  granted  to  the  peti- 
tioner by  Colonel  Munson  in  this  instance 
is  no  less  a  franchise  than  one  granted  by 
Congress  or  any  other  department  of  the 
national  government. 

The  Federal  courts  have  passed  on  the 
question  of  the  power  of  the  states  to  de- 
stroy or  abridge  a  franchise  or  privilege 
granted  by  the  Federal  authorities  for  na- 
tional purposes  by  the  imposition  of  taxes, 
and  the  doctrine  laid  down  in  these  cases 
decided  in  time  of  peace  apply  with  greator 
force  in  time  of  war. 

Osborn  v.  Bank  of  United  States,  0 
Wheat.  738,  6  L.  ed.  204,  is  one  of  the 
great  cases  in  which  Chief  Justice  Mar- 
shall wrote  his  views  into  the  Constitution 
of  the  United  States,  and  settled  the  ques- 
tion that  a  state  had  no  power  to  tax  an 
instrumentality  of  the  Federal  government, 
and  the  court  illustrated  its  reasoning  with 
a  statement  which  is  peculiarly  applicable 
to  this  case:  "Can  a  contractor  for  sup- 
plying a  militivry  post  with  provisions  be 
restrained  from  making  purchases  within 
any   state,   or   from   transporting   the   pru- 
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visions  to  the  place  at  which  the  troops 
were  stationed?  or  could  he  be  fined  or 
taxed  for  doing  so?  We  have  not  yet  heard 
these  questions  answered  in  the  affirm- 
ative. It  is  true  that  the  property  of  the 
contractor  may  be  taxed  as  the  property  of 
other  citissens;  and  so  may  the  local  prop- 
erty of  the  bank.  But  we  do  not  admit 
that  the  act  of  purchasing,  or  of  convey- 
ing the  articles  purchased,  can  be  under 
state  control." 

Other  cases  which  follow  and  extend  the 
doctrine  of  Osborn  v.  Bank  of  United  Sta;te8, 
supra,  are  California  v.  Central  P.  R.  Co. 
127  U.  S.  1,  32  L.  ed.  150,  2  Inters.  Com. 
Rep.  153,  8  Sup.  Ct.  Rep.  1073;  San  Benito 
County  V.  Southern  P.  R.  Co.  77  Cal.  518, 
19  Pac.  827, 

In  the  case  of  Western  U.  Teleg.  Co.  v. 
Lakin,  53  Wash.  326,  101  Pac.  1094,  17 
Ann.  Cas.  718,  the  court  said:  "The  fran- 
chise to  do  business  on  and  over  the  high- 
ways and  post  roads  in  the  United  States 
is  not  only  a  permission,  but  an  advantage 
to  the  government,  growing  out  of  the  ne- 
cessities of  administration.  In  it  the  gov- 
ernment has  an  interest.  Upon  it  it  must 
place  dependence  in  time  of  war  and  in 
time  of  peace.  It  is  a  creature  not  alone 
of  the  bounty  of  the  government;  it  is  born 
of  its  needs,  and  is  essential  to  its  main- 
tenance. ...  It  requires  no  argument 
to  sustain  the  point  that  a  mere  tax  on  the 
privilege  of  doing  business,  which  in  one 
way  or  another  might  interrupt  this  gov- 
ernmental  interest,   cannot   be   sustained." 

The  transportation  line  established  by 
Lieutenant  Colonel  Munson  is  born  of  the 
needs  of  the  Army,  or  so  much  of  it  as  is 
under  his  command,  and  **is  essential  to  its 
maintenance,"  and  is  not  subject  to  state 
regulation  or  control.  If  the  city  can  re> 
quire  the  transportation  line  to  take  out  a  li- 
cense as  a  condition  to  the  right  to  operate, 
it  can  fix  and  control  its  tolls,  its  points 
and  time  of  departure  and  return,  its 
routes,  and  so  regulate  it  as  to  defeat  the 
purpose  for  which  it  was  established  by  the 
commanding  ofiicer  of  the  camp.  The  power 
to  license  includes  the  power  to  regulate 
and  control,  and  thus  we  would  have  the 
situation  of  the  orders  of  a  military  officer 
in  time  of  war  subject  to  control  by  the 
city  authorities.  To  illustrate  the  impo- 
tence of  the  municipal  ordinances  when  it  is 
sought  to  impose  their  conditions  upon 
the  military  authorities  in  time  of  war,  we 
need  only  call  attention  to  those  which  pro- 
hibit keeping  explosives  witliin  the  limits 
of  a  city.  What  effect  would  such  an 
ordinance  have  on  the  action  of  a  military 
officer  who  considered  it  necessary  to  store  . 
ammunition   within   the   corporate   limits?  | 

The   question   in   this   case   is   somewhat 
L.R.A.1918C. 


obscured  by  the  difficulty  of  thinking  in 
terms  of  war,  and  attempting  to  apply 
doctrines  which  might  be  conclusive  ia 
time  of  peace,  but  which  must  yield  to  the 
higher  auth<»rity  of  national  necessity  in 
time  of  war.  To  appreciate  this  distinc- 
tion I  need  only  call  attention  to  the  na- 
tional government  **having  assumed  posses- 
sion and  control  of  the  railroads;"  the 
orders  of  the  Fuel  and  Food  Administrators, 
and  the  proposed  action  by  Congress  to  reg- 
ulate what  food  we  may  eat,  and  on  whit 
days  we  must  abstain  from  eating  prohibit- 
ed articles. 

In  the  case  under  consideration  the  na- 
tion in  its  purpose  of  carrying  on  a  great 
foreign  war,  through  the  military  com- 
mander of  Camp  Joseph  £.  Johnston,  i» 
performing  a  function  which  it  deemd 
necessary  for  the  morale  of  the  army  and 
the  safety  of  its  officers  and  men,  and  ii 
the  state  possesses  the  power  to  tax  an 
agency  of  the  Federal  government  whereby 
it  performs  any  of  its  functions,  it  might 
so  impose  taxation  as  to  "cripple,  if  not 
wholly  defeat,  the  operations  of  the  nation- 
al authority  within  its  proper  and  consti- 
tutional sphere  of  action." 

Judge  Cooley  in  his  work  on  Constitu- 
tional Limitations,  7th  ed.  p.  6S0,  saya: 
*'One  of  the  implied  limitations  is  that 
which  precludes  the  states  from  taxing  the 
agencies  whereby  the  general  government 
performs  its  functions.  The  reason  is  that, 
if  they  possessed  this  authority,  it  would 
be  within  their  power  to  impose  taxation 
to  an  extent  that  might  cripple,  if  not  whol- 
ly defeat,  the  operations  of  the  national 
authority  within  its  proper  and  constitu- 
tional sphere  of  action." 

In  the  case  of  Farmers'  ^  M.  Sav.  Bank 
V.  Minnesota,  232  U.  S.  516,  58  L.  ed.  706, 
34  Sup.  Ct.  Rep.  354,  the  court  held  that 
a  Federal  instrumentality  acting  under 
congressional  authority  cannot  be  subjected 
to  an  occupation  or  privilege  tax  by  a  state. 

The  petitioner  is  not  only  a  Federal,  but 
a  military,  instrumentality,  acting  under 
the  orders  of  the  commanding  officer  of 
Camp  Joseph  £.  Johnston ,~a  camp  organ- 
ized by  congressional  authority, — and  the 
franchise  or  privilege  granted  the  petitioner 
by  Lieutenant  Colonel  Munaon  for  the  safe 
ty  and  morale  of  his  men  should  not  be 
subjected  to  the  imposition  of  an  occupa- 
tional tax  which  might  cripple,  if  not  whol- 
ly defeat,  the  purpose  for  which  camps  are 
established — the  preparation  and  training 
of  the  army  to  fight  in  the  great  foreign 
war  in  which  we  are  now  engaged. 

The  power  of  Congress  to  create  a  vast 
army  to  be  sent  out  of  the  country  to  en- 
gage in  a  foreign  war  was  fully  sustained 
by  the  Supreme  Court  of  the  United  States 
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in  «  decision  rendered  by  Mr.  Chief  Justice 
White  on  January  7th,  in  the  caae  of 
Arver  v.  United  States  (U.  S.  Adv.  Ops. 
1917-18  p.  193)  245  U.  S.  366,  62  L.  ed. 
— ,  ante,  361,  38  Sup.  Ct.  Rep.  159,  and 
other  cases  decided  at  the  same  time,  known 
as  the  "]>raft  Cases."  The  court  said  that 
the  ''authority  to  enact  the  statute  must 
be  found  in  the  clauses  of  the  Constitution 
giving  Congress  power  'to  declare  war; 
...  to  make  rules  for  the  government 
and  regulation  of  the  land  and  naval  forces.' 
Article  1,  §  8.  And  of  course  the  powers 
conferred  by  these  provisions,  like  all  other 
powers  given,  carry  with  them,  as  pro- 
vided by  the  Constitution,  the  authority 
'to  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution  the 
foregoing  powers.*    Article  1,  §  8." 

Whatever  is  done  by  the  military  author- 
ities in  the  organization  of  the  Army  pro- 
vided for  in  the  Act  of  Congress  of  May 
18,  1917,  is  done  by  virtue  of  this  consti- 
tutional provision,  and  the  regulation  of 
the  Army  belongs  exclusively  to  the  Unit- 
ed States  government.  If  there  is  any 
difference  in  degree  in  the  powers  granted 
to  Congress  by  the  nationsd  Constitution, 
the  power  to  declare  war,  to  raise  and  sup- 
port armies,  to  make  rules  for  their  gov- 
ernment and  regulation,  is  the  highest 
of  all,  for  upon  it  the  existence,  the  in- 
tegrity, of  the  nation  depends,  and  the 
power  of  Congress  over  it  is  absolute. 

While  the  question  presented  in  this  case 
has  never  been  before  the  Supreme  Court 
of  the  United  States,  there  is  a  long  line 
of  decisions  on  the  interstate  commerce 
clause  of  the  Constitution  pointing  to  the 
conclusion  that  will  be  reached  by  that 
court  whenever  this  question  comes  before 
it,  and  which  guide  a^e  in  reaching  my 
conclusion. 

The  t>0Wer  of  Congress  over  interstate 
commerce  is  absolute.  See  Crutcher  v. 
Kentucky,  141  U.  8.  47,  35  L.  ed.  649, 
11  Sup.  Ct.  Rep.  851,  in  which  case  the 
court  said:  ''We  have  repeatedly  decided 
that  a  state  law  is  unconstitutional  and 
void  which  requires  a  party  to  take  out 
a  license  for  carrying  on  interstate  com- 
merce, no  matter  how  specious  the  pretext 
may  be  for  imposing  it." 

A  distinction  sought  to  be  made  that 
because  the  order  of  the  commanding  officer 
of  Camp  Johnston  was  not  limited  to  the 
transportation  of  the  officers  and  soldiers 
under  his  command,  but  permitted  also 
the  transportation  of  civilians,  this  license 
tax  may  be  imposed.  The  license  tax  com- 
plained of  makes  no  such  distinction,  but 
is  imposed  for  the  occupation  of  trans- 
porting both  the  military  and  civil  popu- 
lation, and  in  this  it  is  obnoxious  under 
L.R.A.1918C. 


the  doctrine  of  the  Supreme  Court  of  the 
United  •  States  that  licenses  for  carrying 
on  both  interstate  and  intrastate  commerce 
are  unconstitutional.  The  states  have 
the  right  to  impose  licenses  on  intrastate, 
but  not  on  interstate,  business,  and  they 
cannot  link  them  together  and  impose  a 
license  on  the  entire  business.  In  the  case 
of  Osborne  v.  Florida,  164  U.  S.  650,  41 
L.  ed.  586,  17  Sup.  Ct.  Rep.  214,  a  state 
tax  imposed  upon  an  express  company  for 
doing  business  in  Florida  was  upheld  be- 
cause the  act  applied  solely  to  business  of 
the  company  within  the  state.  The  court 
in  that  case  said:  '*I%e  statute  herein 
differs  from  the  cases  wkere  statutes  upon 
this  subject  have  been  held  void,-  because 
in  those  cases  the  statutes  prohibited  the 
doing  of  any  business  in  the  state  whatever 
unless  upon  the  payment  of  the  fee  or  tax. 
It  was  said  as  to  those  cases  that,  as  the 
law  made  the  payment  of  the  fee  or  the 
obtaining  of  the  license  a  condition  to  the 
right  to  do  any  business  whatever,  whether 
interstate  or  purely,  local,  it  was  on  that 
account  a  regulation  of  interstate  com- 
merce, and  therefore  void." 

The  distinction  is  clear  that,  if  a  license 
tax  is  sought  to  be  imposed  as  a  condition 
to  doing  a  business  which  includes  both  in- 
terstate and  intrastate  business,  it  is  void. 
If,  however,  the  law  applies  only  to  in- 
trastate business,  it  is  valid. 

Examining  the  ordinance  under  consid- 
eration, we  find  that  it  requires  the  pay- 
ment of  a  fee  or  tax  and  the  obtaining  of 
a  license  as  a  condition  tg  the  right  to  do 
any  transportation  business  whatever,  and 
includes  the  transportation  of  soldiers  as 
well  as  civilians,  and  in  so  far  as  it  does 
this,  it  is  void. 

Although  I  have  discussed  this  phase  of 
the  case,  and  think  it  supports  my  conclu- 
sion that  the  license  tax  sought  to  be  im- 
posed is  inoperative  and  void  in  so  far 
as  it  affects  the  business  which  the  peti- 
tioner is  carrying  on,  still  I  rest  my 
conclusion  particularly  and  especially  on 
the  lack  of  authority  of  the  state  courts 
to  pass  upon  the  validity  or  the  reason- 
ableness of  a  military  order  in  time  of  war, 
and  as  the  petitioner  is  being  held  for 
not  taking  out  a  city  license  for  operating 
a  transportation  line  between  Camp  John- 
ston and  Jacksonville  under  the  authority 
of  an  order  of  the  military  arm  of  the 
government,  his  arrest  was  ■  unauthorized, 
and  he  is  being  unlawfully  deprived  of 
his  liberty. 

When  the  nation  is  engaged  in  a  great 
foreign  war  which  will  tax  the  patriotism 
of  the  people  to  the  extremest  limit, 
when  our  nationals  are  called  upon  to  give 
their    lives   without   asking   their   consent. 
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in  order  that  we  may  win  the  war,  it  seems 
preposterous  to  contend  for  the  -shadow 
of  state's  rights, — if  there  remains  even 
a  shadow  of  that  sacred  doctrine  upon 
which  rested  our  constitutional  liberties, — 
and  make  the  collection  of  a  few  dollars 
for  licenses  paramount  to  the  morale  and 
safety  of  the  soldiers  who  are  called  upon 
to  sacrifice   their   lives  for   the   nation. 

The  President  of  the  United  States  has 
said:  "We  are  now  about  to  accept  the 
gage  of  battle  with  the  natural  foe  of  lib- 
erty, and  shall,  if  necessary,  spend  the 
whole  force  of  the  nation  to  check  and  nul- 
lify its  pretentiousness  and  power." 

Camp  Joseph  E.  Johnston  was  estab- 
lished in  pursuance  of  the  plan  to  prepare 
an  army  to  carry  out  this  declaration  of 
the    President,    and    the   establishment    of 


the  bus  line  by  Lieutenant  Colonel  Mun- 
son  is  the  exercise  of  his  military  author- 
ity to  prepare  the  army  to  "accept  the 
gage  of  battle."  The  bus  line  is  an  in- 
strumentality or  agency  which  the  com- 
manding officer  says  is  necessary  to 
accomplish  this  end.  Military  exigencies 
or  necessities  are  to  be  determined  by  the 
military  authorities,  or  at  least  by  the 
national,  and  not  by  state,  authorities, 
and  a  city  cannot  cripple,  hamper,  impair, 
or  destroy  the  instrumentalities  estab- 
lished to  meet  a  military  necessity  or  ex- 
igency by  passing  an  ordinance  impoaiag 
a  license  tax  on  such  instrumentalities,  or 
by  applying  to  them  the  provisions  of  an 
existing    ordinance. 

I      I    think   the   application   for   a   writ  of 
i  habeas  corpus  should  have  been  granted    ^ 
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^TNA   ACCIDENT   &   LIABILITY   COM- 
PANY, Appt., 

V. 

H.  B.  MILLER,  Receiver  of  Farmers*  State 
Bank  of  Bridger,  Montana,  Respt. 

(—  Mont.  — ,  170  Pac.  760.) 

State  —  prerogative  —  priority  of  claim. 

1.  The  state  is  entitled  to  priority  over 
general  creditors  for  repayment  of  money 
deposited  by  it  in  a  bank  which  becomes  in- 
solvent. 

For  other  caaea,  .see  Banks,  V,  in  Dig.  1-52 
N.  8, 

Subrogation  —  surety  of  state  deposi- 
tary. 

2.  A  surety  on  the  bond  of  a  bank  which 
is  a  state  depositary  is  entitled  to  subroga- 
tion to  the  right  of  the  state  to  priority  of 
its  claim  over  that  of  general  creditors  in 
rase  the  bank  becomes  insolvent  and  the 
surety  is  compelled  to  pay  the  state's  claim. 
For  other  cases y  see  Subrogation,  VI,  in  Dig. 

1-52  N.  8. 

State  —  priority  —  abrogation. 

3.  The  state's  right  to  priority  for  repay- 
ment of  funds  deposited  in  a  bank  which 
becomes  insolvent  is  not  abrogated  by  a 
(statute  giving  a  preference  to  wage  claims 
in  case  of  insolvency. 

For  other  cases,  see  Banks,  V.  in  Dig.  1-52 
xV.  8. 

Note. —  The  common-law  priority  of  a 
state  or  the  United  States  in  payment  from 
assets  of  a  debtor  is  discussed  in  the  notes 
to  State  v.  Foster,  29  L.R.A.  226,  243;  Re 
Carnegie  Trust  Co.  46  L.R.A.(N.S.)  260; 
and  State  v.  First  State  Bank,  L.R.A.1918A, 
398.  The  question  of  the  subrogation  of  a 
Hurety  to  the  preference  or  priority  is  treat- 
ed at  page  2^  of  the  note  first  mentioned, 
and  at  page  399  of  the  last-mentioned  note. 
L.R.A.1918C. 


Same  — -  waiver  of  priority. 

4.  The  state  does  not  lose  its  right  to 
priority  in  payment  of  its  claims  out  of 
funds  in  an  insolvent  bank  by  failing  to 
assert  the  claim  until  after  the  bank's  as- 
sets have  passed  into  the  hands  of  a  re- 
ceiver appointed  at  its  iuBtance. 
For  other  cases,  see  Banks,  V.  in  Dig.  1-5$ 

N.  8. 

(January  24,  1918.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Carbon  County 
sustaining  a  demurrer  to  the  complaint  in 
an  action  brought  for  the  determination  of 
plaintiff's  claim  of  priority  over  general 
creditors,  and  for  an  order  directing  defend^ 
ant  to  make  such  payment.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  &  Gaines,  for  appellant: 

Under  the  common  law  the  Crown,  or 
Hovereign  power,  had  originally  an  absolute 
preference  in  the  matter  of  payment  of 
debts  due  to  it,  and  subsequently  this  right 
was  modified  to  the  extent  that  the  right 
attached  in  all  cases  where  the  property 
sought  to  be  seized  and  applied  to  satisfac- 
tion of  the  debt  was  not  subject  to  a  prior 
lien  or  liens  in  favor  of  other  subjects  of 
the  Crown. 

Robinson  v.  Bank  of  Darien,  18  Ga.  66: 
Seay  v.  Bank  of  Rome,  66  Ga.  609;  Booth 
V.  State,  131  Ga.  750,  63  S.  £.  602;  SUte 
ex  rel.  Metcalf  v.  District  Ct.  52  Mont.  46. 
L.R.A.1916F,  132,  165  Pac.  278,  Ann.  fa^. 
1918A,  985;  State  v.  Bank  of  Maryland. 
6  Gill  A  J.  205,  26  Am.  Dec  561;  Re 
Carnegie  Trust  Co.  151  App.  Div.  606,  13r. 
N.  Y.  Supp.  466,  affirmed  in  206  N.  Y,  390, 
46  L.R.A.(N.S.)  260,  99  N.  £.  1096:  United 
States  Fidelity  &  G.  Co.  v.  Carnegie  Trust 
Co.  161  App.  Div.  429,  146  X.  Y.  vSupp. 
804,  affirmed  in  213  N.  Y.  629,  107  X.  £• 
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1087;  Orem  v.  Wrightson,  51  Md.  34,  34 
Am.  Rep.  286;  Central  Bank  &  Trust  Corp. 
V.  State,  139  Ga.  54,  76^  S.  E.  587;  United 
States  Fidelity  &  G.  Co.  v.  Rainey,  120 
Tenn.  357,  313  S.  W.  397;  American  Bond- 
ing Co.  V.  Reynolds,  203  Fed.  368;  26  Am. 
&  Eng.  Ene.  Law,  479;  Cheesebrough  v.  Mil* 
lard,  1  Johns.  Ch.  409,  7  Am.  Dec.  494. 

Messrs.  Nichols  A  Wilson  for  respond- 
ent. 

Sanner,  J.,  delivered  the  opinion  of  the 
court : 

On  May  8,  1915,  the  affairs  of  the  Farm- 
ers' State  Bank  of  Bridger  were  in  such  con- 
dition that  the  district  court  of  Carbon 
county,  upon  the  complaint  of  the  attorney 
general,  filed  pursuant  to  §§  59  and  60  of 
chapter  89,  Laws  of  1915,  appointed  the 
respondent,  H.  B.  Miller,  as  its  receiver. 
There  was  at  the  time  on  deposit  with  the 
bank,  subject  to  check,  $10,000  of  state 
funds  ^'theretofore  raised  by  levies  of  taxes, 
assessments,  and  collections,"  secured  by  a 
bond  in  said  amount,  upon  which  bond  the 
appellant,  Minst  Accident  &,  Liability  Com- 
pany, stood  as  surety.  Thereafter  the  sure- 
ty, by  and  because  of  the  conditions  of  such 
bond,  was  compelled  to  and  did  pay  to  the 
state  the  amount  of  the  penalty  of  the  bond, 
to  wit,  $10,000.  In  consequence  of  these 
circumstances,  as  well  as  of  an  assignment 
to  it  of  the  state's  claim,  the  surety  brought 
this  action,  seeking  an  adjudication  that  it 
is  entitled  to  the  payment  of  said  sum  in 
preference  to  the  claims  of  general  cred- 
itors, and  an  order  directing  the  receiver  to 
make  such  pdyment;  he  having  in  his  hands 
funds  sufficient  for  that  purpose.  Judg- 
ment for  the  receiver  followed  an  order  sus- 
taining his  general  demurrer  to  the  com- 
plaint, and  this  appeal  is  from  that  judg- 
ment. 

The  fundamental  question  presented  is: 
Did  the  state  have  the  preference  right  as- 
serted? If  it  did,  there  does  not  seem  much 
room  for  doubt  that,  unles  in  some  way 
lost,  such  right  passed  by  subrogation  to 
the  appelhint.  Rev.  Codes,  §§  5691,  5692, 
note  in  90  Am.  St.  Rep.  488;  United  States 
Fidelity  &  O.  Co.  v.  Caniegie  Trust  Co.  161 
App.  Div.  429,  140  N.  Y.  Supp.  804,  affirmed 
ill  2J3  X.  Y.  629,  107  N.  E,  1087. 

Whether  tlie  state  was  entitled  to  a  pref- 
erence over  all  the  unsecured  general  cred- 
itors of  the  insolvent  bank  cannot  be  deter- 
mined by  resort  to  any  express  statute  or 
constitutional  provision,  for  confessedly 
none  such  exist;  hence  the  question  is  one 
to  be  resolved  according  to  the  common  law, 
Hev.  Codes,  §§  3552,  8060.  Just  what  is 
meant  by  the  "common  law''  in  this  connec- 
tion, however,  is  a  matter  open  to  defini- 
tion. Broadly  speaking,  it  means,  of  course^ 
L.R.A.1018C. 


I  the  common  law  of  England;  but  it  means 
that  body  of  jurisprudence  as  applied  and 
modified  by  the  courts  of  this  country  up 
to  the  time  it  became  a  rule  of  decision  in 
this  commonwealth.  State  ex  rel.  Metcalf 
v.  District  Ct.  52  Mont.  46,  50,  L,R.A. 
1916F,  132,  165  Pac.  278,  Ann.  Cas.  1918A, 
985.  The  distinction  is  noted  here  because 
the  common  law  as  administered  in  England 
without  a  doubt  commands  the  recognition 
of  the  sovereign  as  entitled  to  the  prefer- 
ence (1  Co.  Litt.  131 B;  8  Bacon,  Abr.  91) ; 
whereas  the  respondent  insists  that  the  com- 
mon law  as  recognized  and  applied  in  the 
United  States  is  otherwise. 

At  the  time  the  territory  of  Montana  was 
organized  and  first  formally  adopted  the 
common  law  as  our  rule  of  decision  in  the 
absence  of  statute  (Bannack,  Stat.  p.  356), 
there  existed  a  vast  number  of  decided  cases 
from  almost  all  of  the  states  holding  that 
divers  and  sundry  prerogatives  ascribed  to 
the  King  at  common  law  had  passed  to  the 
states;  those  only  being  denied  which  had 
attached  to  the  King  in  his  personal  char- 
acter rather  than  as  parens  pa  trite,  or  per- 
sonification of  the  sovereignty.  Among 
these  cases,  which  are  illuminative  collat- 
erally, were  thirteen  directly  bearing  upon 
the  question  here  involved,  to  wit:  Eight 
from  Maryland  (State  v.  Bank  of  Mary- 
land, 6  Gill  &,  J.  205,  26  Am.  Dec.  561; 
State  V.  Baltimore,  10  Md.  504;  Jones  v. 
Jones,  1  Bland,  Ch.  443,  18  Am.  Dec.  327; 
Smith  V.  State,  5  Gill,  46;  Contee  v.  Chew, 
1  Harr.  &  J.  417;  State  v.  Rogers,  2  Harr. 
&  McII.  198 ;  Murray  v.  Ridley,  3  Harr,  & 
McH.  171),  one  from  Georgia  (Robinson  v. 
Bank  of  Darien,  18  Ga.  65),  one  from  North 
Carolina  (Hoke  v.  Henderson,  14  X.  C.  (4 
Dev.  L.)  20,  24),  two  from  South  Caro- 
lina (State  V.  Harris,  2  Bail.  L.  598;  Klinek 
V.  Keckley,  2  Hill,  Eq.  250,  256 ) ,  and  one 
from  the  Supreme  Court  of  the  United 
States  (United  States  v.  State  Bank,  6 
Pet.  29,  8  L.  ed.  308).  Of  these,  only  the 
two  opinions  from  South  Carolina  deny  the 
right  to  preference  as  a  surviving  preroga- 
tive, and  they  do  this  without  serious  at- 
tempt to  soberly  reason  the  matter.  There 
was  an  earlier  decision  in  that  state,  re- 
ferred to  in  the  Klinck  Case  (Public  Ac- 
count Comra.  v.  Greenwood,  1  Desauss.  Eq. 
450),  which  seems  to  hold  that  the  right, 
if  it  exists,  cannot  prevail  over  mortgages, 
judgments,  and  other  liens, — a  proposition 
which,  so  far  as  we  know,  no  American 
court  has  ever  disputed. 

When  our  state  Constitution  was  adopted 
and  the  Compiled  Statutes  of  1887  (includ- 
ing §  201,  div.  5)  were  continued  in  force, 
the  decided  oases  bearing  upon  the  par- 
ticular claim  here  asserted  had  been  in- 
creased by  eight  (Central  Trust  Co.  v.  New 
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York  City  &  N.  R.  Co.  110  N.  Y.  250,  259, 
1  L.R.A.  260,  ]8  N.  E.  92;  Re  Columbian 
Ins.  Co.  3  Abb.  App.  Deo.  239;  State  v. 
Baltimore  &  O.  R.  Co.  34  Md.  374;  Orem 
V.  Wrightfion,  51  Md.  34,  34  Am.  Rep.  286; 
State  V.  Dickson,  38  Ga.  171;  Seay  v.  Bank 
of  Rome,  66  Ga.  609;  State  use  of  Phillips 
V.  Rowse,  49  Mo.  586,  592;  Middlesex  Coun- 
ty V.  State  Bank,  29  N.  J.  £q.  268,  affirmed 
in  30  N.  J.  Eq.  311),  of  which  one,  the  New 
Jersey  case,  denied  the  right  "as  an  actual 
prerogative  of  government,"  chiefly  because 
it  had  not  been  exerted  or  recognised  in  that 
state  for  over  a  hundred  years,  and  '*a  pre- 
rogative which  has  remained  so  long  prac- 
tically useless  can  hardly  be  said  to  exist." 
Since  the  adoption  of  our  state  Constitu- 
tion and  up  to  the  present  time,  a  consider- 
able addition  has  been  made  to  the  deci- 
sions, notably:  Booth  t.  State,  131  Ga.  750, 
63  S.  E.  502;  Re  Carnegie  Trust  Co.  151 
App.  Div.  606,  136  N.  Y.  Supp.  466,  affirmed 
in  206  N.  Y.  390,  46  L.R.A.(N.S.)  260,  99 
N.  £.  1096;  United  States  Fidelity  &  G. 
Co.  V.  Carnegie  Trust  Co.  161  App.  Div. 
420,  146  N.  Y.  Supp.  804,  affirmed  in  213 
N.  Y.  629,  107  N.  E.  1087;  Central  Bank  & 
Trust  Corp.  v.  State,  139  Ga.  54,  76  S.  E. 
587;  United  States  Fidelity  &  G.  Co.  v. 
Rainey,  120  Tenn.  357,  113  S.  W.  397; 
American  Bonding  Co.  v.  Reynolds  (D.  C.) 
203  Fed.  356,  reversed  in  Brown  v.  American 
Bonding  Co.  127  C.  C.  A.  406,  210  Fed.  844; 
State  V.  Foster,  5  Wyo.  199,  29  L.R.A.  226, 
63  Am.  St.  Rep.  47,  38  Pac.  926;  State  v. 
First  State  Bank,  —  N.  M.  — ,  L.R.A.1918A, 
394,  167  Pac.  3;  Central  Trust  Co.  v.  Third 
Ave.  R.  Co.  110  C,  C.  A.  1,  186  Fed.  292; 
Potter  V.  Fidelity  &  D.  Co.  101  Miss.  823, 
58  So.  713;  Commissioners  of  Banking  y. 
Chelsea  Sav.  Bank,  161  Mich.  691,  125  N. 
W.  424,  127  N.  W.  351.  The  last  five  are 
usually  cited  as  opposed  to  the  right  here 
claimed,  while  the  others  vigorously  uphold 
it;  but  the  five  referred  to  are  not  entitled 
to  be  classed  as  authoritative  voices  in  op- 
position. The  Wyoming  and  New  Mexico 
cases,  for  instance,  actually  recognize  the 
right,  but  deny  its  application  to  the  par- 
ticular instance;  the  Federal  opinion  is 
squarely  in  the  teeth  of  a  prior  declaration 
to  the  contrary  by  the  circuit  court  of  ap- 
peals of  New  York,  viz..  Re  Carnegie  Trust 
Co.  206  N.  Y.  390,  46  L.R.A.(N.S.)  260,  99 
N.  E.  1096;  the  Michigan  decision  consists 
of  two  utterances,  one  discussing  the  pref- 
erence as  a  prerogative  right,  but  say- 
ing: ''The  question  is  not  presented;"  the 
other  seeming  to  hold  that  explicit  legisla- 
tion is  necessary  to  put  the  right  into 
effect;  the  Mississippi  ease  is  squarely 
against  the  right,  but  assigns  no  reason  ex- 
cept Shields  v.  Thomas,  71  Miss.  260,  42 
Am.  St.  Rep.  458,  14  So.  84,  which,  so  far 
L.K.A.1918C. 


as  we  can  see,  has  not  the  remotest  bearing 
upon  the  question. 

Special   notice   must,   however,  be  taken 
of  American  Bonding  Co.  v.  Reynolds,  203 
Fed.  356,  and  Brown  v.  American  Bonding 
Co.  127  C.  C.  A.  406,  210  Fed.  844,  becauee 
the  case  which  had  its  issue  in  these  opin- 
ions arose  in  this  state  and  represents  an 
effort  to  settle  the  law  of  this  state  upon 
the  identical  questions  now  before  us.    Ordi- 
narily, these  utterances  would  be  entitled  to 
very   respectful  consideration,   although  in 
a  matter  of  this  sort  the  voice  of  the  state 
tribunals   is   supreme.     But  the  case  pre- 
sents  a    singular    situation.      The   district 
court  held  that  the  state  of  Montana  has 
a  preference  over  general  creditors  to  pay- 
ment from  an   insolvent  debtor;    that  the 
right  is  not  discretionary  in  the  officers  of 
the  state,  but  is  of  a  prerogative  character: 
and  that  it  may  pass  by  subrogation  to  the 
debtor's  surety  compelled  to  make  such  pay- 
ment.    This  was  reversed  and  its  standing 
as  authority  destroyed  <»  appeal;  yet  the 
opinion  on  appeal  is  not  persuasive  for  these 
reasons:     It  assumes  the  domestic  law  of 
New  York  to  be  as  stated  by  the  second  cir- 
cuit court  of  appeals  (Central  Trust  Co.  t. 
Third  Ave.  R.  Co.  110  C.  C.  A.  1,  186  Fed. 
292)   against  the  claim  to  such  prerogative 
right,  notwithstanding  the  declaration  of  the 
highest  court  of  that  state  in  favor  of  the 
claim    <Re  Carnegie  Trust  Co.  supra):  it 
suggests  that  since  the  United  States  asserts 
its  preference  under  specific  statute,  and  not 
upon  prerogative,  this  state  may  not  possess 
any    prerogative    preference,    because    "do 
state  can  have  any  greater  sdvereign  right 
than  the  general  government  of  the  entire 
country,"  notwithstanding  that  the  Federal 
Constitution  is  a  g^rant  of  power,  and,  under 
Amendment  10,  states  can  and  do  have  sov- 
ereign rights  which  the  general  government 
does    not    possess;    it    raises    the    question 
whether,  if  the  prerogative  right  exists,  such 
right  can  pass  to  a  private  party  by  subro- 
gation, without  actually  deciding  whether 
such  right  does  exist  or  can  so  pass;  and  it 
determines  the  appeal  upon  a  proposition 
which  we  cannot  accept,  viz.,  that  the  pre- 
rogative right,  if  it  exists  and  can  so  pa8«. 
may  be  defeated  because  a  ministerial  officer 
of  the  state  has  failed  to  cast  its  claim  in 
proper  form  and  has  assigned  that  claim  to 
the  surety.     If  anything  may  be  taken  a8 
a  truism,  it  is  that  no  right  of  the  sovereign 
can  be  waived  by  any  power  short  of  the 
sovereign;   so  that,  whatever  claim  on  be- 
half of  the  state  was  filed  with  the  receixer, 
the  measure  of  its  demand  was  not  the  form 
of  the  claim,  but  the  right  behind  the  claim: 
and,  if  that  right  passed  by  subrogation, 
no  written  assignment  of  any  kind  could  aid 
it  or  destrov  it. 
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So  much  for  the  deciaionst  considered 
numerically.  By  states  and  by  substance 
the  disparity  between  the  two  clasees  is 
very  marked.  Those  opposed  to  the  prefer- 
ence seem  so  overwhelmed  by  the  term  '^pre- 
rogatire"  that  they  lose  sight  of  the  reality 
for  which  it  stands  and  which  is  insepara- 
ble from  sovereignty  in  any  form.  The  pre- 
vailing view,  and  the  view^  that  has  always 
held  the  weight  of  authority,  is  emphatical- 
ly in  favor  of  the  preference,  and  the 
philosophy  of  it  is  sententiously  expressed 
by  the  Supreme  Court  of  the  United  States 
thus:  "The  right  of  priority  of  payment 
of  debts  due  to  the  government  is  a  pre- 
rogative of  the  Crown  well  known  to  the 
common  law.  It  is  founded,  not  so  much 
upon  any  personal  advantage  to  the  sov- 
ereign, as  upon  motives  of  public  policy,  in 
order  to  secure  an  adequate  revenue  to  sus- 
tain the  public  burdens,  and  discharge  the 
public  debts."  United  States  v.  State 
Bank,  supra. 

Likewise,  the  New  York  court  of  appeals : 
'T'nder  our  Constitution  we  have  no  king. 
The  king,  therefore,  and  the  prero|^tive8 
that  were  personal  to  him,  being  repugnant 
to  our  Constitution,  are  abrogated;  but  his 
sovereignty,  powers,  functions,  and  duties, 
in  80  far  as  they  pertain  to  civil  govern- 
ment, now  devolve  upon  the  people  of  the 
state,  and  consequently  are  not  in  conflict 
with  any  of  the  provisions  of  our  Constitu- 
tion. Inasmuch,  therefore,  as  the  claims  or 
moneys  due  the  king  for  the  support  and 
maintenance  of  the  government,  whetlier  de- 
rived from  taxes  or  other  sources  of  income, 
were  preferred  over  the  claims  of  others,  it 
follows  that,  under  the  first  subdivision  of 
the  .  .  .  Constitution  of  1777,  quoted, 
such  preference  became  a  part  of  the  com- 
mon law  of  our  state,  and  is  so  continued 
under  our  present  Constitution."  Re 
Carnegie  Trust  Co.  supra. 

Finally,  the  court  of  appeals  of  Maryland : 
"Xotwithstanding  all  that  has  been  said 
in  disparagement  of  this  right  of  priority,  it 
is  not  perceived  to  be  inconsistent  with  the 
principles  or  spirit  of  our  political  institu- 
tions. ...  It  ...  is  a  rule  only 
in  the  distribution  of  the  property  of  the 
debtor,  requiring  the  debt  due  to  the  state 
to  be  first  paid,  where  the  individual  cred- 
itor has  no  antecedent  lien  overreaching  it. 
The  government  of  the  state  is  established 
for  the  good  of  the  whole,  and  can  only  be 
supported  by  means  of  its  revenue;  which 
revenue  the  good  of  the  whole  requires  to 
be  protected.  And  as  it  can  only  act  by  its 
agents,  who,  no  matter  how  vigilant,  cannot 
always  be  present  to  protect  its  rights,  a 
priority  in  the  payment  of  its  debts  (which 
must  always  be  of  a  public  nature)  is  neces- 
sarv  to  enable  it  to  accomplish  the  ends  of 
1..R.A.1918C. 


its  institution.  It  is  not,  therefore,  o|>poded 
to  a  sense  of  right  that  the  interests  of  all 
should  prevail  over  that  of  an  individual, 
when  it  can  be  asserted  without  disturbing 
vested  rights,  which  diligent  creditors  can 
more  readily  acquire  than  the  government 
through  its  agents."  State  v.  Bank  of 
Maryland,  0  Gill  &  J.  205,  26  Am.  Deo. 
561. 

Some  contention  is  made  that  the  provi- 
sions of  Code,  §§  6123-6125,  and  6140, 
by  defining  ''creditors"  and  authorizsing 
preferences,  operate  as  an  abrogation  of  any 
special  right  in  the  state  under  the  com- 
mon law.  We  do  not  appreciate  the  force 
of  this.  Sections  6123  and  6124  are  not 
even  suggestive.  Section  6125  provides  that 
a  debtor  may  pay  or  secure  one  creditor  in 
preference  to  aaother;  if  this  has  any  rela- 
tion to  cases  of  insolvency,  it  is  limited  by 
the  rule  stated  in  §  6142,  that  no  voluntary 
preference  can  affect  or  impair  the  right  of 
a  creditor  whose  claim  stands  preferred  by 
contract  or  by  operation  of  law.  Section 
6140  does  deal  with  insolvency  proceedings, 
and  into  such  it  injects  an  autonoatic  pref- 
erence in  favor  of  wage  claims  to  an  amount 
not  exceeding  $200  each;  but  this  at  most 
could  amount  to  nothing  more  than  an  as- 
sent by  the  state  to  share  its  preference  in 
such  cases  with  such  claims.  Whether  it 
goes  so  far  is  doubtful  in  the  absence  of  an 
express  declaration  to  that  effect,  since  the 
rule — accepted  universally  we  believe — is 
that  the  sovereign  authority  is  not  bound  by 
the  general  language  of  a  statute  which 
tends  to  restrain  or  diminish  the  powers, 
rights,  or  interests  of  the  sovereign.  Unit- 
ed States  V.  Herron,  20  Wall.  251,  22  L.  ed. 
275;  Guaranty  Title  k  T.  Co.  v.  Title  Guar- 
anty k  S.  Co.  224  U.  S.  152,  155,  56  L.  ed. 
706,  708,  32  Sup.  Ct.  Rep.  457. 

It  is  insisted,  however,  that  under  no 
theory  of  the  sovereign  prerogative  accept- 
ed in  this  country  can  the  state's  preference 
prevail  ''because  it  was  not  sought  to  assert 
the  right  in  this  case  until  after  the  debtor's 
title  to  the  property  had  been  devested  and 
the  property  passed  beyond  its  control." 
Undoubtedly  the  sovereign  right  of  prefer- 
ence is  effective  only  while  the  debtor  re- 
tains title  to  the  property  out  of  which  pay- 
ment is  sought  to  be  made.  But  is  it  cor- 
rect to  say  that  there  was  such  a  divestiture 
here  as  to  forestall  the  preference?  Coun- 
sel cite,  as  supporting  the  affirmative,  cer- 
tain cases  involving  assignments  for  the 
benefit  of  creditors.  These,  however,  are 
unavailing,  because,  as  we  have  seen,  no 
such  assignment  can  be  effective  in  this 
jurisdiction  to  prevent  a  preference  created 
by  operation  of  law.  Equally  valueless  are 
the  holdings  cited  to  the  effect  that  a  re- 
ceivership devests  the  title  of  the  owner; 
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for,  whatever  may  be  the  law  elsewhere, 
the  rule  is  different  in  this  state.  Gardner 
V.  Caldwell,  16  Mont.  221,  224,  40  Pac. 
590;  Lyon  v.  United  States  Fidelity  &  G. 
Co.  48  Mont.  591,  600,  140  Pac.  86,  Ann. 
Cas.  1915D,  1036.  But,  it  is  said,  by  the 
receivership  the  bank  lost  all  control  over 
its  assets,  and  this  is  sufficient  to  defeat  the 
preference.  It  is  certainly  true  that  during 
receivership  the  owner  loses  the  control  of 
his  property,  and  in  receiverships  like  this 
such  control  may  never  be  regained.  Yet  to 
regain  control  is  always  theoretically  pos- 
sible, for  the  purpose  of  any  receivership 
is  to  husband  the  property  thereby  seques- 
tered for  whoever  may  be  entitled  to  it. 
Nor  is  it  decisive  that  the  receiver  may  sell, 
under  order  of  court,  because  that  power 
is  given  and  may  be  used  only  in  further- 
ance of  the  purpose  to  husband;  so,  too,  an 
executor  or  administrator  may  sell,  yet  it 
cannot  be  contended  that  he  has  title  or  such 
control  over  the  real  estate  of  his  deced- 
ent as  would  defeat  a  lawful  preference. 
A  receivership  and  an  assignment  for  the 
benefit  of  creditors  are  two  different  things. 
Babcock  v.  Maxwell,  21  Mont.  507,  513,  54 
Pac.  943.    But  this  court  has  said  that  the 


position  of  a  receiver  is  no  better  and  no 
higher  than  that  of  an  assignee ;  he  oocnpies 
a  situation  not  materially  different  from 
that  of  the  insolvent  prior  to  the  appoint- 
ment; he  is  the  arm  of  the  court  to  accom- 
plish, when  necessary,  the  distribution  of 
the  assets  of  the  insolvent  according  to 
the  rights  of  those  entitled  thereto.  Wil- 
liams V.  Johnson,  50  Mont.  7,  144  Pac.  768, 
Ann.  Cas.  1016D,  595.  This  of  necessity 
involves  a  recognition  of  the  order  in  which 
such  rights  shall  come.  The  present  re- 
ceivership was  procured  by  the  state,  under 
Its  own  banking  laws,  for  the  protection  of 
itself  and  other  creditors;  it  would  be  a 
strange  result  if  such  a  proceeding,  so 
brought,  must  operate  to  impair  the  right 
thus  sought  to  be  conserved. 

We  see  no  rational  escape  from  the  view 
that  the  order  sustaining  the  demurrer  to 
the  complaint  was  a  mistake.  The  judg- 
ment founded  thereon  is  therefore  reversed, 
and  the  cause  remanded  for  further  appro- 
priate proceedings. 

Holloway,  J.,  concurs.  Brantly,  Oh.  J., 
being  absent,  did  not  hear  the  argument  and 
takes  no  part  in  the  foregoing  decision. 
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CHARLES  COWEN,  by  Guardian,  Plff.  in 

Err., 

V. 

CHARLES  J.  HUBBARD  et  al. 
(50  Okla.  671,   151   Pac.  678.) 

Guardian  and  ward  —  sale  —  validity. 

A  guardian's  deed  will  not  be  held  void  on 
a  collateral  attack  merely  because  the  peti- 
tion of  the  guardian  to  sell  the  real  estate 
of  his  ward  defectively  states  the  existence 
of  the  conditions  under  which  the  statute 
authorizes  the  sale. 

(August  31,  1915.) 

17MIR0R  to  tne  District  Court  for  Bryan 
J  County  to  review  a  judgment  in  defend- 
ants' favor  in  an  action  brought  to  set 
aside  and  vacate  a  guardian's  sale  of  certain 
real   estate   belonging  to   plaintiff,   and   to 

Headnote  by  Wilson,  C. 


cancel  a  guardian's  deed  purporting  to  con- 
vey said  land  to  defendants.     Affirmed. 

The  facts  are  stated  in  the  Commis- 
sioner's opinion. 

Messrs.  Charles  E.  M cPherren,  Charles 
B.  Cochran,  and  Charles  P.  Abbott,  for 
plaintiff  in  error: 

The  petition  for  an  order  of  sale  of  the 
allotment  of  plaintiff,  filed  by  hi^  guardian 
in  the  county  court  of  Bryan  county,  was 
insuflFicient  to  confer  upon  the  said  court 
jurisdiction  to  make  the  order  for  the  sale 
of  the  plaintiff's  said  allotment. 

Fitch  v.  Miller,  20  Cal.  382;  Smith  v. 
Biscailuz,  83  Cal.  344,  21  Pac.  15,  23  Pac. 
314;  Kertchem  v.  George,  78  Cal.  597,  21 
Pac.  373;  Re  Byrne,  112  Cal.  176,  44  Pac. 
467;  Wilson  v.  Hastings,  66  Cal.  243,  5 
Pac.  217;  Gregory  v.  McPherson,  13  Cal. 
577;  Re  Billy,  34  Okla.  120,  124  Pac.  608. 

Messrs.  C.  C.  Hatchett  and  A.  H.  Fer- 
guson, for  defendants  in  error: 

The  petition  filed  with  the  county  court 


Note.  —  Collateral  attack  upon  a  judg* 
ment  because  of  insufiiciency  is  discussed  in 
the  note  to  Jarrell  v.  Laurel  Coal  &  Land 
Co.  L.R.A.1916E,  316;  and  see  later  case, 
Chivers  v.  Johnston  County,  L.R.A.1917B, 
1296.  Some  courts  make  a  distinction  be- 
tween collateral  attacks  on  judgments  of 
a  court  of  general  jurisdiction  and  those  of 
courts  of  limited  jurisdiction.  But  most 
courts  do  not  make  such  distinction.  See 
L.K.A.1S18C. 


notes  6  and  7  in  L.R.A.1916£,  320,  321. 
The  order  attacked  in  Cow  ex  v.  Husbabd 
was  made  by  a  court  of  limited  jurisdiction, 
but  that  fact  seems  to  have  been  ignored. 
The  decision  may  therefore  be  properly 
classed  under  the  general  rule  that  the 
judgment  of  a  court  of  competent  jurisdic- 
tion cannot  be  attacked  collaterally  because 
of  insufficiency  of  pleadings. 
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for   the   sale    of    said    lands    stated    facts 
sufficient  to  give  the  court  jnrisdiction. 

Sockey  v.  Winstock,  43  Okla.  758,  144 
Pac.  373;  Spade  v.  Morton,  28  Okla.  384, 
114  Pac.  724;  Greer  v.  McNeal,  11  Okla. 
'}1^.  69  Pac.  891 ;  Steele  v.  Kelley,  82  Okla. 
547,  122  Pac.  934;  Continental  Gin  Co.  v. 
De  Bord,  34  Okla.  66,  123  Pac.  159 ;  Weems 
V.  Masterson,  80  Tex.  45,  15  S.  W.  590; 
Watts  V.  Cook,  24  Kan.  278 ;  Howbert  V. 
Heyle,  47  Kan.  58,  27  Pac.  116;  McKeever 
V.  Ball,  71  Ind.  398;  Worthington  v.  Dun- 
kin,  41  Ind.  515;  Nesbit  v.  Miller,  125  Ind. 
106,  25  N.  E.  148 ;  Trumble  v.  Williams,  18 
Xeb.  144,  24  N.  W.  719;  Sprigg  v.  Stump, 
7  Sawy.  280,  8  Fed.  207 ;  United  States  use 
of  Hine  v.  Morse,  218  U.  S.  493,  64  L.  ed. 
1123,  31  Sup.  Ct.  Rep.  37,  21  Ann.  Gas.  782; 
10  Enc.  PI.  &  Pr.  782;  Ward  v.  Logan 
County,  12  Okla.  267,  70  Pac.  378;  Thread- 
gill  V.  Colcord,  16  Okla.  447,  85  Pac.  703; 
Homer  v.  McCurtain,  40  Okla.  406,  138  Pac. 
807. 

Wilson,  C.,  filed  the  following  opinion : 
Plaintiff  in  error,  hy  his  guardian,  as 
plaintiff,  sued  the  defendants  in  error,  as 
defendants,  in  the  trial  court,  to  set  aside 
and  vacate  a  guardian's  sale  of  certain  real 
estate  belonging  to  him,  and  to  set  aside  a 
guardian's  deed  purporting  to  convey  said 
land  to  defendants,  and  to  award  the  plain- 
tiff judgment  for  the  possession  thereof. 
Several  grounds  for  the  relief  prayed  for 
were  assigned  in  plaintifTs  petition ;  but  the 
only  one  relied  on  in  his  petition  in  error, 
and  urged  in  his  brief,  is  the  alleged  ground 
that  said  deed  is  absolutely  void,  for  the 
reason  that  the  guardian's  petition  for  the 
order  of  the  county  court  to  sell  said  land 
did  not  set  out  facts  sufficient  to  confer 
jurisdiction  on  the  court  to  make  the  order 
of  sale,  and  for  the  further  reason  that  the 
order  of  sale  made  pursuant  thereto  was 
absolutely  void  for  want  of  jurisdiction  of 
the  court  to  make  the  same.  On  the  trial 
of  the  action  in  the  district  court,  the 
prayer  of  plaintifTs  petition  was  denied, 
and  the  title  of  the  defendant  Charles  J. 
Hubbard  forever  quieted  as  against  the 
plaintiff. 

The  material  parts  of  the  petition  of 
plaintiff's  former  gtiardian  to  sell  the  lands 
involved  in  this  action,  and  the  one  com- 
plained of  as  not  being  sufficient  to  confer 
jurisdiction  on  the  county  court  to  order 
the  sale  of  land,  reads  as  follows,  omitting 
the  description  of  the  lands: 

*'Your  petitioner  further  states  that  said 
Charles  Cowmen  is  a  minor  under  the  age  of 
fourteen  years,  and  resides  with  your  peti- 
tioner, who  is  hi0  father,  and  that  the  said 
Charles  Cowen  is  a  citizen  of  the  Choctaw 
Nation  or  Tribe  of  Indians,  of  less  than 
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one-half  blood,  and  that  there  are  no  re- 
strictions upon  the  alienation  of  his  prop- 
erty. Your  petitioner  further  states  that  as 
such  citizen  there  has  been  allotted  to  him 
as  his  allotment,  of  which  he  is  the  fee 
simple  owner,  the  following  lands,  to  wit: 
[Describing  lands.]  That  Frances  Cowen 
was  the  mother  of  said  minor,  and  a  citij»n 
by  blood  of  the  Choctaw  Nation,  and  the 
wife  of  your  petitioner,  and  that  she  depart- 
ed this  life  about  the  month  of  February, 
1908,  intestate,  and  left  surviving  her  your 
said  petitioner,  her  husband,  and  said  minor^ 
Charles  Cowen,  and  Myrtle  Susie  Cowen, 
the  sister  of  said  Charles  Cowen,  and  that 
she  left  no  other  heirs  her  surviving,  within 
the  said  degree  of  relationship.  That  as  a 
portion  of  her  allotment  as  such  citizen  the 
said  Frances  Cowen  died  seised  and  pos- 
sessed of  the  following  described  lands,  to 
wit:  [Describing  lands.]  That  the  said 
Charles  Cowen  inherited  and  became  the 
owner  of  an  undivided  one-half  interest  in 
the  tracts  of  land  last  above  described  upon 
the  death  of  his  said  mother,  Frances 
Cowen,  and  that  the  said  minor  is  not  the 
owner  of  any  other  property,  real  or  per- 
sonal, except  the  lands  above  described,  and 
that  he  is  of  scholastic  age  and  should  be 
placed  in  school. 

"Your  petitioner  further  states  that  said 
Frances  Cowen,  mother  of  said  Charles 
Cowen,  aforesaid,  died  of  consumption,  and 
that  said  disease  is  hereditary  in  the  fam- 
ily, a  number  of  her  family  having  died  of 
said  disease,  and  that  the  said  Charles 
Cowen  is  of  a  feeble  structure  and  liable  to 
become  affected  with  said  disease  if  kept  in 
the  climate  where  he  now  lives,  and  that  it 
is  necessary  for  the  health  and  protection  of 
said  minor  that  he  be  removed  to  a  more 
healthy  climate,  where  he  will  be  free  from 
the  natural  causes  which  produce  disease 
germs,  and  that  his  said  land  above  de- 
scribed can  be  sold  for  a  reasonable  price 
and  will  bring  their  value  on  the  market, 
and  that  said  land  should  be  sold  and  the 
proceeds  invested  in  other  real  .estate  in  a 
more  healthy  climate  for  the  benefit  of  said 
minor,  or  in  other  revenue-bearing  property 
for  his  benefit  or  his  maintenance  and  educa- 
tion, and  that  a  necessity  now  exists  for  the 
sale  of  said  lands  for  said  purposes.  Your 
petitioner  therefore  prays  the  order  of  this 
court,"  etc. 

Upon  the  hearing  of  the  petition  the 
county  court  of  Bryan  county  ordered  a  sale 
of  the  land  by  the  guardian,  and  it  was 
afterward  sold  to  one  of  the  defendants 
pursuant  to  said  order  or  license.  Was  the 
petition  sufficient  to  confer  jurisdiction  on 
the  court  to  make  such  order  of  sale,  which 
would  be  good  as  against  a  collateral  at- 


960 


OKLAHOMA  SUPREME  COURT. 


tack;  tikis  being  a  collateral  attack  on  the 
validity  of  the  order? 

Section  5498  of  Snyder's  Compiled  Laws 
1909  (§  6553,  Rev.  Laws  1910)  provides: 
''Wlien  the  income  of  an  estate  under  guard- 
ianship is  not  sufficient  to  maintain  the 
ward  and  his  family,  or  to  maintain  and 
educate  the  ward  when  a  minor,  his  guard- 
ian may  sell  his  real  or  personal  estate  for 
that  purpose,  upon  obtaining  an  order  there- 
for." 

Section  5499  (§  6554,  Rev.  Laws  1910) 
provides:  ''When  it  appears  to  the  satis- 
faction of  the  court,  upon  the  petition  of 
the  guardian,  that  for  the  benefit  of  his 
ward  his  real  estate,  or  some  part  thereof, 
should  be  sold,  and  the  proceeds  thereof  put 
out  at  interest,  or  invested  in  s(»ne  pro- 
ductive stock,  or  in  the  improvement  or 
security  of  any  other  real  estate  of  the 
ward,  his  guardian  may  sell  the  same  for 
such  purpose,  upon  obtaining  an  offer  there- 
for." 

Section  5502  (§  6557,  Rev.  Laws  1910) 
provides:  "To  obtain  an  order  for  such 
sale,  the  guardian  must  present  to  the 
county  court  of  the  county  in  which  he  was 
appointed  guardian,  a  verified  petition 
therefor,  setting  forth  the  condition  of  the 
estate  of  his  ward,  and  the  faets  and  cir- 
cumstances on  which  the  petition  is  found- 
ed, tending  to  show  the  necessity  or  expedi- 
ency of  a  sale." 

It  is  contended  by  the  plaintiff  that  a 
substantial  compliance  with  the  provisions 
of  the  last-quoted  section  of  the  statute  was 
necessary  to  confer  jurisdiction  on  the  court 
to  order  the  sale  of  the  real  estate  involved 
in  this  action,  and  that  the  guardian's  peti- 
tion for  such  sale  did  not  substantially 
comply  with  the  provisions  of  said  section, 
and  that  consequently  the  court  was  with- 
out jurisdiction  to  order  the  sale,  and  the 
sale  was  void  even  as  against  a  collateral 
attack  thereon.  In  Sockey  v.  Winstock,  43 
Okla.  758,  144  Pac.  372,  it  was  held  that 
''the  petition  of  a  guardian  to  sell  the  real 
estate  belonging  to  his  ward  must  state 
the  condition  of  the  estate  and  facts  tending 
to  show  the  expediency  or  necessity  of  such 
sale,  in  order  to  give  the  court  jurisdiction 
to  order  the  sale," 

And  under  that  rule  it  is  very  doubtful 
if  tlie  allegations  of  the  petition  referred  to 
were  sufficient  to  warrant  the  sale  when  at- 
tacked directly  by  some  proceeding  provided 
by  the  statute  for  the  express  purpose  of  de- 
feating it;  but  the  action  appealed  from  was 
a  collateral  attack  on  a  judgment  of  a  court 
having  jurisdiction  of  the  person  and  to  | 
order  the  sale  of  real  estate  in  guardian* 
ship  matters,  and  the  question  for  our  de- 
cision is  whether  the  proceedings  were  ao 
utterly  void  as  to  be  subject  to  an  attack 
L.R.A.1918C. 


of  this  kind.  We  think  not.  In  10  Enc.  PL 
&  Pr.  782,  is  the  following  statement  of 
the  law  on  the  subject:  *'The  authority 
to  grant  a  license  to  sell  real  estate  carries 
with  it  the  implied  power  to  determine  the 
necessity  for  such  sale,  and  the  sufficiency 
of  the  pleadings  presented  to  the  court  for 
that  purpose.  Therefore,  as  a  general*  rule, 
the  authority  of  a  guardian's  sale  cannot  be 
attacked  in  a  collateral  proceeding  on  the 
ground  that  the  petition  for  the  order  was 
insufficient.  The  power  to  hear  and  deter- 
mine is  jurisdictional.  If  the  court  thus 
having  jurisdiction  errs  in  holding  an  in- 
sufficient petition  to  be  good,  it  is  mere 
error,  reviewable  on  appeal,  but  not  a  defect 
of  jurisdiction." 

To  the  same  effect  see  United  States  use 
of  Hine  v.  Morse,  218  U.  S.  493,  54  L.  ed- 
1123,  31  Sup.  Ct  Rep.  37,  21  Ann.  Cas. 
782;  Equitable  Invest.  Trust  Co.  v.  Wyan- 
dotte County,  86  Kan.  708,  121  Pac.  1097: 
Wyandotte  County  v.  Equitable  Invest. 
Trust  Co.  80  Kan.  492,  103  Pac.  996, 

In  Baldwin  v.  Foster,  157  Cal.  643,  108 
Pac.  714,  the  supreme  court  of  California 
states  the  rule  as  follows:  "On  collateral 
attack,  a  judgment  will  be  set  aside,  gener- 
ally speaking,  for  but  one  of  three  reasons: 
Lack  of  jurisdiction  of  the  person;  lack  of 
jurisdiction  of  the  subject-matter;  or  an 
absolute  lack  of  jurisdiction  to  render  such 
a  judgment  as  the  one  given." 

In  Reid  v.  Morton,  119  111.  118,  6  X.  E. 
414,  an  Illinois  case,  it  is  held  that  "the 
rule  that,  where  a  court  has  jurisdiction  of 
the  subject-matter  and  of  the  parties  to  the 
litigation,  its  judgments  and  decrees  will 
be  held  valid  when  questioned  oollaterally, 
is  hekl  ...  to  extend  to  the  special 
and  extraordinary  proceedings  of  a  guard- 
ian's sale." 

In  Beachy  v.  Shomher,  73  Kan.  62,  84 
Pac.  547,  the  identical  question  under  dis- 
cussion was  decided  by  the  supreme  court  of 
Kansas  in  the  following  language  to  be 
found  in  the  syllabus:  ''A  guardian's  deed 
will  not  be  held  void  upon  a  collateral  at- 
tack merely  because  the  petition  of  the 
guardian  for  leave  to  sell  his  ward's  real 
estate  does  not  affirmatively  show  the  ex- 
istence  of  the  conditions  which  under  the 
statute  authorize  such  sale." 

A  statute  of  the  state  in  force  at  the  time 
the  petition  complained  of  was  filed  and 
passed  on  by  the  county  court  of  Bryan 
county  conferred  upon  that  court  the  juris- 
diction in  matters  of  the  estates  of  minors, 
and  the  section  of  the  statute  quoted,  supra, 
conferred  upon  that  court  the  jurisdiction 
to  order  a  guardian  of  a  minor  to  sell  bis 
ward's  real  estate  under  certain  conditions 
and  for  certain  designated  purposes.  The 
petition   complained   of   was   filed    in  thai 
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court, .  Alleging  the  fact  that  the  ward  had 
certain  real  «8tate  in  the  oouiitj^  the  fact 
that  he  was  of  scholastic  age,  that  he  had 
no  other  property^  that  he  was  predisposed 
to  consumption,  and  that  it  was  neeeHsary 
for  tho  pre8er%*ation  of  his  health  that  he  be 
removed  to  a  more  healthful  climate,  and 
that  it  was  necessary  to  sell  the  lands  in 
controversy  for  his  benefit  and  for  his  main- 
tiMiance  and  education;  and  while  the  peti- 
tion was  very  defective,  and  probably  dc* 
niurrable,  at  the  same  time  it  \vas  sulticient 
to  invoke  the  juribdictiou  of  the  court  to 
determine  whether,  on  consideration  of  the 


facta  alleged,  the  relief  prayed  for  was  with- 
in or  beyond  its  jurisdiction,  and  any  mis- 
take the  court  may  have  made  in  its  conclu- 
sion could  have  only  been  error,  reviewable 
on  appeal,  and  could  not  and  did  not  render 
the  judgment  void. 

Finding  no  error  in  the  judgment  ap- 
pealed from,  we  recommend  that  it  be 
atlarmed. 

Per  Curiam t 

Adopted  in  whole. 


Petition  for  rehearing  denied. 


RHODE:   ISLAND    SUPREME   COURT. 

STATE     MUTUAL     LIFE     ASSURANCE 

COMPANY 

V. 

CORA  I.  BESSETT  et  al. 

JEREMIAH  E.  O'CONXEl.L  et  al.,  Admrs., 
etc.,  of  William  H.  Crone,  Deceased, 
Appts. 

(—  R.  L  —,  102  Atl.  727.) 

Insurance  —  change  of  beneficiary  — 
execution  of  form. 

1.  The  execution  by  one  having  a  right 
to  change  the  benetlciarv  in  a  life  insurance  ; 
policy,  of  a  blank  form  for  nomination  of  • 
l)eneticiary,  and  its  delivery  to  the  general  I 
agent  of  the  insurer,  to  be  tilled  up  and  for-  ' 
warded,  will  effect  the  change  if  the  blanks 
are  filled  before  his  death  occurs,  althougli  . 
the  form  does  not  reach  the  insurer  until  ' 
after  that  event.  ' 
For  other  cases,  see  Insurance^  IV.  6,  in  Dig.  ' 

1—52  ^\  »S. 

Same  —  waiver  of  objection  to  chanjre.  ; 

2.  An    insurance    company    waives    any 
right   it  would  have  had  to  object  to  the 
sutllcieiicy  of  an  attempted  change  of  bene-  , 
fii'iary    because   of   its   failure   to  note   the 

<  haiige  before  the  death  of  the  insured,  by  ' 
Timking  no  attempt   to  rcckll   its  act,   and  • 
bringing  the  new  beneficiary  into  court  to 
protect  his  rights. 

For  other  cases,  see  InsU'rance,  IV.  6,  in  Dig. 
1-52  .V.  H. 

(January  18,  1918.) 

APPEAL  by  the  re^^pondont  ndministra- 
tors  from  a  decree  of  the  Superior  Court 
ffir  Providence  and  Bristol  Counties  in  favor 
of  respondent  Bes?^ett  upon  a  bill  of  inter- 
ph»ader  filed  for  the  purpose  of  determin- 
ing to  whom  should  be  paid  the  proceeds  of 


a  policy  of  insurance  upon  the  life  of  Wil- 
liani  H.  Crone,  deceased.    Aflirmed. 

The  facts  art*  stated  in  the  opinion. 

^les^rs.  Philip  S.  Knauer,  Jolm  P. 
Collins,  and  Walter  L.  Ladd,  for  ai>pel- 
lauts: 

\\  hat  took  place  in  Rhode  Island,  either 
a  few  hours  before,  or  a  few  hours  after, 
the  death  of  the  insured  (William  H. 
Lronej,  did  not  efftH't  a  change  of  l)ene- 
liciary  from  his  estate  to  Cora  L  Bessett. 

Tyler  v.  Treasurer  &  Receiver  General, 
220'Ma89.  306,  L.R.A.X917D,  633,  115  N.  E. 
300;  French  v.  Provident  Sav.  Life  Assur. 
Soc.  203  Mass.  424,  91  X.  E.  577;  Langdeau 
v.  John  llancoek  Mut.  L.  Ins.  Co.  194  Mass. 
r>0,  18  L.R.A.(X.S.)  1190,  80  N.  E.  4rj2; 
Abbott  V.  Supreme  Colony,  U.  O.  P.  F.  190 
Ma6S.  67,  70  X.  F.  234;  0'Bri<Mi  v.  Con- 
tinental Cusualtv  Co.  184  -Muss.  5S4,  69 
X.  E.  308;  Clark  v.  Supreme  Council,  R.  A. 
170  Mas.,.  461!;,  57  X.  E.  787;  Merartliy  v. 
Supreme  Lodge.  X.  E.  0.  P.  153  Mass.  314, 
11  L,U.A.  144,  2o  Am.  St.  Hep.  637,  26  X. 
E.  800;  Clark,  Contr.  pp.  005,  067. 

A  change  of  beneficiary  must  be  accom- 
plished in  the  manner  called  for  in  the 
polity,  which  could  not  be  brought  about 
at  Providence,  the  brancli  ofUce. 

Freund  v.  Freund,  218  111.  189,  109  Am. 
St.  Hep.  283,  75  X.  E.  925;  Kemper  v. 
Modern  Woodmen.  70  Kan.  119,  78  Pae. 
452;  Muller  v.  Penn  Mut.  L.  Ins.  Co.  — 
Colo.  — ,  161  Pac.  148;  German- American 
Trust  Co.  V.  Ten  Winkel,  —  Colo.  — ,  160 
Pac.  188;  Christman  v.  Christman,  163 
Wis.  433,  157  X.  W.  1099;  Xew  York  L.  Ins. 
Co.  V.  Murtagh,  137  La.  760,  60  So.  165; 
Filley  v.  Illinois  L.  Ins.  Co.  93  Kan.  193, 
L.U.A.191.->D,  134,  144  Pac.  257;  Kunw»y  v. 
Xew  York  L.  Ins.  Co.  59  Colo.  71,  147  Pac. 


Xote.  —  The  effect   of  the   death   of   the  ■  later    case.    Brown    v.    Modern    Woodmen, 


assured  before  a  contemplated  change  of 
beneficiary  is  complete  is  treated  in  tlie 
notes  to  Ancient  Order  of  Gleaners  v.  Burv, 
34  I..R.A.(N.S.)  277,  and  Modem  Wood- 
men ▼.  H^i41e,  L.R.A.1915A,  580;  and  see  i  beneficiary. 
L.K.A.3918C.  61 


L.R.A.1916E,  588. 

For  other  questions  in  relation  to  change 
of  beneficiary,  see  the  L.R.A.  Indexes  under 
the  title  "Insurance,"  subtitle,  "Change  of 
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337 ;  Johnson  t.  New  York  L.  Ins.  Co.  56 
(olo.  178,  L.R.A.1916A,  868,  138  Pac.  414; 
Farra  v.  Braman,  171  Ind.  d20,  86  X.  E. 
843;  Holland  v.  Taylor,  111  Ind.  124,  12 
N.  E.  116;  Arnold  v.  Empire  Mut.  Annu- 
ity &  L.  Ins.  Co.  3  6a.  App.  685,  60  S.  £. 
470;  Isgrigg  v.  Schooley,  125  Ind.  04,  25 
X.  E.  151;  O'Donnell  v.  Metropolitan  L.  Ins. 
Co.  —  Del.  Ch.  — ,  95*Atl.  289;  Stephenson 
V.  Stephenson,  64  Iowa,  634,  21  N.  \V.  39; 
Washington  L.  Ins.  Co.  v.  Berwald,  97  Tex. 
Ill,  76  S.  W.  442,  1  Ann.  Cas.  682;  Thomas 
V.  Thomas,  131  N.  Y.  205,  27  Am.  St.  Rep. 
582,  30  N.  E.  61;  De  Silva  v.  Supreme 
Council,  P.  U.  109  Cal.  373,  42  Pac.  32; 
Charch  v.  Charch,  57  Ohio  St.  5(il,  49  X.  E. 
408;  McLaughlin  v.  McLaughlin,  104  Cal. 
171,  43  Am.  St.  Rep.  83,  37  Pac.  865; 
Wendt  V.  Iowa  Legion  of  Honor,  72  Iot\-a, 
082,  34  X.  W.  470;  Union  Mut.  Asso.  v. 
Montgomery,  70  Mich.  587,  14  Am.  St.  Rep. 
519,  38  X.  W.  588;  Deal  v.  Deal,  87  S.  C. 
395,  69  S.  E.  886,  Ann.  Cas.  1912B,  1142; 
Begley  v.  Miller,  137  111.  App.  278;  Shep- 
pard  V.  Crowley,  61  Fla.  735,  55  So.  841; 
Metropolitan  Ins.  Co.  v.  Clanton,  76  X.  J. 
Eq.  4,  73  Atl.  1052;  Modern  Woodmen  v. 
Headle,  88  Vt.  37,  L.R.A.1915A,  580,  90  Atl. 
893;  Finnell  v.  Franklin,  5.')  Colo.  356.  134 
Pac.  122;  Faubel  v.  Eckhart,  151  Wis. 
166,  138  N.  W.  615;  Ancient  Order  of  Glean- 
ers V.  Bury,  165  Mich.  1,  34  L.R.A.(X.S.) 
277,  130  X.  W.  191;  Londry  v.  Sovereign 
Camp,  W.  W.  140  Mo.  App.'45,  124  S.  W. 
530;  Gray  v.  Sovereign  Camp,  W.  W.  47 
Tex.  Civ.  App.  609,  106  S.  W.  176;  Knights 
of  Maccabees  v.  Sackett,  34  Mont.  357,  115 
Am.  St.  Rep.  632,  86  Pac.  423;  Indiana  Xat. 
L.  Ins.  Co.  V.  McGinnis,  180  Ind.  9,  46 
L.R.A.(X.S.)    192,  101  X.  E.  289. 

The  parties  are  left  as  the  death  of  in- 
sured finds  them;  their  rights  are  fixed  by 
that  event;  and  the  company  cannot  waive 
the  rights  of  others. 

Weil  V.  Marquis,  256  Pa.  608,  101  Atl. 
70;  Freund  v.  Freund,  218  111.  189,  109 
Am.  St.  Rep.  283,  75  X.  E.  925:  Tyler  v. 
Treasurer  &  Receiver  General.  220  Mass. 
306,  L.R.A.1917D,  633,  115  X.  E.  300;  Mul- 
ler  V.  Penn  Mut.  L.  Ins.  Co.  —  Colo.  — , 
161  Pac.  148;  Filley  v.  Illinois  L.  Ins.  Co. 
03  Kan.  193,  L.R.A.101.5D,  334,  344  Pac. 
257:  Hellenberg  v.  District  Xo.  1,  I.  O. 
B.  B.  94  X.  Y.  580;  Foster  v.  Gile,  50  Wis. 
603,  7  X.  W.  555,  8  X.  W.  217;  Kentucky 
Masonic  Mut.  L.  Ins.  Co.  v.  Miller,  13  Bush, 
489;  Langdeau  v.  John  Hancock  Mut.  L. 
In8.  Co.  194  Mass.  56,  38  L.R.A.{X.S.)  1190, 
80  X.  E.  452;  Stephenson  v.  Stephenson,  64 
Iowa.  534,  21  X^  W.  19;  Ireland  v.  Ireland, 
42  Hun,  212;  De  Silva  v.  Supreme  Council, 
P.  U.  109  Cal.  373,  42  Pac.  32:  McLaugh- 
lin V.  McLaughlin,  104  Cal.  171,  43  Am.  St. 
Rep.  83,  37  Pac.  865;  Wendt  v.  Iowa  legion 
L.R.A.1918C. 


of  Honor,  72  Iowa,  682,  34  N.  W.  470; 
Union  Mut.  Asso.  v.  Montgomery,  70  Mick 
587,  14  Am.  St.  Rep.  519,  34  X.  W.  588; 
Wilkes  V.  Hicks,  124  Ark.  192,  186  S.  W. 
830;  Modern  Woodmen  v.  Headle,  88  Vt 
37,  L.R.A.1915A,  580,  90  AU.  893;  Hodalski 
V.  Hodalski,  181  IlL  App.  158;  Londry  v. 
Sovereign  Camp,  W.  W.  140  Mo.  45,  24  S. 
W.  530;  Finnell  v.  Franklin,  55  Colo.  356, 
134  Pac.  122;  Rollins  v.  McHatton,  16 
Colo.  203,  25  Am.  St.  Rep.  260,  27  Pac. 
254;  Ancient  Order  of  Gleaners  v.  Borv, 
165  Mich.  1,  34  L.R.A.(X.S.)  277,  130  N. 
W.  391;  Knights  of  Maccabees  v.  SackeU, 
34  Mont.  357,  115  Am.  St.  Rep.  532,  86 
Pac.    423;    Sheppard    v.    Crowley,    61   Fla. 

735,  55  So.  841. 

The  fact  that  the  insurance  company  has 
interpleaded  the  respondents  does  not  give 
Miss  Bessett  any  rights  superior  to  those 
of  the  administrators. 

Freund  v.  Freund,  218  111.  207,  109  Am. 
St.  Rep.  283,  75  X,  E.  925;  Johnson  v.  New 
York  L.  Ins.  Co.  56  Colo.  178,  L.R.A.1916A, 
868,  138  Pac.  414;  O'Donnell  v.  Metropoli- 
Un  L.  Ins.  Co.  —  Del.  Ch.  — ,  96  AU.  289; 
Ireland  v.  Ireland,  42  Hun,  212;  Wendt  v. 
Iowa  Legion  of  Honor,  72  Iowa,  682,  34 
X.  W.  470;    Sheppard  v.  Crowley,  61  FU. 

736,  65  So.  841;  Sullivan  v.  Maroney,  76 
X.  J.  Eq.  104,  73  Atl.  842 ;  Wilkes  v.  Kicks 
124  Ark.  192,  386  S.  W.  830;  Modem  Wood- 
men V.  Headle,  88  Vt.  37,  L.R.A.19I5A,  580, 
90  Atl.  893;  Hodalski  v.  Hodalski,  181  Bl. 
App.  158;  Hughes  v.  Modem  W^oodmen,  124 
Minn.  458,  145  X.  W.  387;  Finnell  t. 
Franklin,  55  Colo.  156,  134  Pac.  122;  Rol- 
lins V.  McHatton,  16  Colo.  203,  25  Am  St. 
Rep.  260,  27  Pac.  254;  Faubel  v.  Eckhart, 
151  WiR.  355,  338  X.  \\\  615;  Ancient 
Order  of  Gleaners  v.  Bury,  165  Mich.  1, 
34  UR.A.(X.S.)  277,  130  X.  W.  191; 
Londry  v.  Sovereign  Camp,  W.  W.  140  Ma 
App.  45,  124  S.  W.  530;  Keener  v.  Grand 
Lodge,  A.  O.  U.  W.  38  Mo.  App.  543; 
Ballou  v.  Gile,  50  Wis.  614,  7  X.  W.  561; 
Sofge  v.  Supreme  Lodge,  K.  H.  98  Tenn. 
446,  39  S.  W.  853;  Grand  Lodge,  A.  0.  V. 
W.  v.  Ehlman,  240  HI.  555,  92  X.  E.  9fi2: 
Supreme  Council,  R.  A.  v.  McKnight,  238 
111.  349,  87  X.  E.  299;  Knights  of  Mactn- 
bees  v.  Sackett,  34  Mont.  357,  115  Am.  Si. 
Rep.  532,  86  Pac.  423 ;  French  v.  Provident 
Sav.  Life  Assiir.  Soc.  205  Mass.  424,  91  N. 
E.  577;  Abbott  v.  Supreme  Colony,  V.  0. 
P.  F.  190  MasH.  07,  7(5  X.  E.  234;  Britrly 
V.  Equitable  Aid  Cnion,  170  Mass*.  218.  t>4 
Am.  St.  Rep.  297,  48  X.  E.  1090;  Xati.mal 
L.  Ins.  Co.  v.^  Piugicy,  141  Ma«s.  411,  ti 
X.  E.  93. 

Mr.  William  H.  McSoley,  for  respond- 
ent Cora  I.  BesKett: 

The  assured  has  done  everything  that  va^ 
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necessary  on  his  part  to  be  done  to  change 
the  beneficiary  uudc^r  the  policy. 

John  Hancock  Mut.  L.  Ins.  Co.  v.  White, 
20  R.  I.  457,  40  Atl.  5;  John  Hancock  Mut. 
L.  Ins.  Co.  V.  Bedford,  36  R.  I.  IIG,  89  Atl. 
154;   Niblack,  Ins.   §   223;    National  Asso. 
V.  Kirgin,  28  Mo.  App.  80;  4  Cooley,  Briefs 
on  Ins.  p.  3767;   Supreme  Lodge,  O.  G.  C. 
V.  Terrell,  99  Fed.  330;  Berkeley  v.  Harper, 
3  App.  D.  C.  308;   Xally  v.  Nally,  74  Ga. 
IHJ9,  o8  Am.  Rep.  458;  Hirschl  v.  Clark,  81 
Iowa,   200,    9    L.R.A.    841,   47    X.    W.    78; 
Sclimidt  V.  Iowa  K.  P.  Ins.  Asso.  82  Iowa, 
:i()4.  11  I^R.A.  205,  47  X.  W.  1032;  Wood  v. 
Brotherliood     of    American     Yeomen,     148 
Iowa,  400,  126  N.  W.  949;  Heydorf  v.  Con- 
rsek,  7  Kan.  App.  202,  52  Pac.  700;  Man- 
ning V.  Ancient  Order,  U.  W.  86  Ky.   136, 
»  Am.  St.  Rep.  270,  5  S.  W.  385 ;  Schoenau 
V.  (irand  Lodge,  A.  O.  U.  W,  85  Minn.  349, 
S8  X.  W.  999 ;  St.  Louis  Police  Relief  Aaso. 
V.  Strode,  103  Mo.  App.  694,  77  S.  W.  1001; 
Independent    Foresters   v.    Keliher,   36    Or. 
.)0],  78  Am.  St.  Rep.  785,  69  Pac.  324,  1109, 
«0  Pac.  663;  Donnelly  v.  Burnham,  86  App. 
Oiv.  226.  83  N.  Y.  Supp.  659,  affirmed  with- 
out opinion  in  177  N.  Y.  546,  69  N.  E.  1122; 
Tolson  V.   National    Provident    Union,    60 
Mi8c.   460,   115   N.   V.   Supp.   534,   affirmed 
in   130   App.    Div.    884,    114    N.    Y.    Supp. 
1149;   Bernheim  v.  Martin,  45  Wash.  120, 
88  Pac.  106;   McGowan  v.  Supreme  Court, 
I.   0     F.    104    Wis.    173,    80    N.    W.    603; 
Waldum    v.    Homstad,    119    Wis.    312,    96 
X.   W.    806;    Supreme   Conclave,   R.    A.   v. 
Cappella,   41   Fed.    1;    Walsh   v.   Sovereign 
Camp.  W.  W.  148  Mo.  App.  179,  127  S.  W. 
645. 

The  coadministrators  of  the  estate  of 
William  H.  Crone  cannot  urge  and  insist 
that  the  change  of  beneficiary  to  Cora  I. 
Bessett  did  not  take  effect  because  the  State 
Mutual  Life  Assurance  Company  did  not 
consent  to  the  change  of  the  beneficiary  by 
iudorAing  its  consent  upon  the  policy  in  the 
lifetime  of  Crone, 

John  Hancock  Mut.  L.  Ins,  Co.  v.  White, 
20  R.  I.  457,  40  Atl.  5;  John  Hancock  Mut. 
L.  Ins.  Co.  V.  Bedford,  36  R.  I.  116,  89  Atl. 
154;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Tucker,  27  R.  I.  171,  61  Atl.  142:  Mutual  L. 
Ins.  Co.  V.  Lowther,  22  Colo.  App.  622,  126 
Pac.  882;  Hogue  v.  Minnesota  Packing  & 
Provision  Co.  69  Minn.  39,  60  N.  W.  812; 
Mechanics'  Nat.  Bank  v.  Comins,  72  N.  H. 
12,  101  Am.  St.  Rep.  650,  55  Atl.  191; 
Howe  v.  Fidelity  Trust  Co.  28  Ky.  L,  Rep. 
48.5,  89  S.  W-.  521 ;  Gaston  v.  Bailey,  14  Ind. 
App.  581,  43  N.  E.  254;  Prudential  Ins.  Co. 
V.  Vomig,  14  Ind.  App.  500,  5C  Am.  St.  Rep. 
:J19,  43  N.  E.  253;  Travelers'  Ins.  Co.  v. 
<Jraiit,  .54  X.  J.  Eq.  208,  33  Atl.  1060. 

The   beneficiary   was   changed  to  Cora   I.  * 
LR.A.1918C. 


Besaett  at  the  time  of  Crone's  death,  and 
she  was  entitled  to  the  fund  in  question. 

4  Cooley,  Briefs  on  Ins.  p.  3767;  John 
Hancock  Mut.  L.  Ins.  Co.  v.  White,  20  R. 
I.  457,  40  Atl.  5;  John  Hancock  Mut.  L. 
Ins.  Co.  V.  Bedford,  36  R.  I.  116,  89  Atl. 
154;  Mutual  L.  Ins.  Co.  v.  Lowther,  22  Colo. 
App.  622,  126  Pac.  882;  Niblack,  Ins.  §  223; 
National  Asso.  v.  Kirgin,  28  Mo.  App.  80; 
Hirschl  v.  Clark,  81  Iowa,  200,  9  L.R.A. 
841,  47  N.  W.  78. 

Messrs.  Water  man  A  Greenlaw  for  the 
Assurance  Company. 


.-.* 


Baker,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  by  Jeremiah  £.  O'Con- 
nell  and  Robert  Grieve,  as  administrators 
with  will  annexed  on  the  estate  of  William 
H.  Crone,  late  of  Providence,  in  this  state, 
deceased,  from  a  decree  of  the  superior 
court  entered  July  7,  1917,  in  the  above- 
entitled  suit. 

The  complainant,  which  is  a  corporation 
having  its  home  ofiice  in  Worcester,  in  the 
commonwealth  of  Massachusetts,  issued  a 
five-year  term  policy  for  $10,000  on  the  life 
of  said  William  II.  Crone,  dated  September 
22,  1913,  payable  to  said  Cora  L  Bessett 
as  the  "intended  wife"  of  the  insured.  The 
policy  authorized  the  insured  to  exchange 
it  "for  a  life  or  endowment  policy  of  like 
amount,"  and  by  it  also  the  right  was 
reserved  and  secured  to  "change  and  suc- 
cessively change  the  beneficiary*'  thereunder. 

On  April  22,  1916,  the  insured  made  ap- 
plication to  the  complainant  for  the  con- 
version of  the  policy  above  referred  to  to 
an  ordinary  life  policy,  and  in  place  of  Miss 
Bessett  nominated  his  estate  as  beneficiary. 
The  application  for  the  change  of  policy 
and  the  nomination  of  the  new  beneficiary 
were  left  at  the  ofilce  of  George  H.  CoUett, 
the  general  agent  in  this  state  of  the  com- 
plainant, and  were  forwarded  the  same  day 
to  the  home  office  in  Worcester  by  Miss 
Christine  Ludwig,  cashier  in  the  Providence 
office.  The  original  policy,  which  appears 
to  have  been  in  the  possession  of  Miss  Bes- 
sett, at  this  time  was  delivered  to  Miss  Lud- 
wig  on  Monday,  April  24th,  and  the  same 
day  sent  to  the  home  oftico,  and  und<M'  date 
of  April  25th  indorsement  was  mado  there- 
on by  the  company  that  the  insured  nomi- 
nates his  estate  as  benefieiarv.  I'nder  date 
of  April  28th  the  home  oftice  sent  to  Mr. 
Collett  the  life  policy  on  Mr.  (rone's  life 
for  $10,000,  payable  to  the  insured's  "ex- 
(H'utors,  administrators,  or  assigns.''  Tiiis 
policy  contained  the  same  j)rivilejfe  that  was 
in  the  term  policy  as  to  the  change  of  bene- 
ficiary, and  was  dated  March  22.  1916. 

There  was  testimony  that  on  the  morning 
of  May   2,    1910.   Mr.'  Crone   signed   one   of 
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the  company's  printed  forms  for  the  nomina- 
tion of  a  beneficiary,  on  which  at  that  time 
iu  the  space  left  for  the  name  of  the  bene- 
ficiary was  written  in  pencil,  "C.  S.  Bess., 
Fian.,"  and  that  after  signing  he  gave  it 
to  Mr.  CoUett  to  be  filled  out,  and  then  to  be 
sent  to  the  home  oftice  with  the  new  policy 
in  order  to  have  Miss  Be^sett's  name  as 
lieneficiary  indorsed  thereon  by  the  com- 
pany. There  was  testimony  also  that  in 
place  of  the  penciled  abbreviations  on  the 
nomination  paper  the  words  **Fianc^,  Cora 
1.  Bessett,"  were  typewritten,  arid  the  paper 
completed  before  9  o'clock  of  the  morning 
of  Mav  3d.     On  that  dav,  at  about  thirty 

•'  •  •< 

minutes  after  9  in  the  forenoon,  Mr.  Crone 
died  suddenly  in  his  law  office.  Later  in  the 
day  the  policy  of  insurance  and  the  new 
designation  of  Miss  Beswett  as  beneficiary 
were  sent  by  mail  to  the  home  office,  and 
were  there  received  early  on  May  4tli,  and 
under  that  date  the  insuring  company  in- 
dorsed on  the  policy  in  the  usual  form  that 
the  insured,  under  date  of  ^lay  2d,  had 
nominated  ''his  fianc<?e,  Cora  I.  Bessett,  as 
beneficiary;"  tlie  oflicers  of  the  company 
in  Worcester  not  then  having  heard  of  the 
insured's  death. 

The  comj)any  raised  no  question  of  its 
liability  under  tlie  j)olioy,  but,  inasmuch  as 
Miss  Bessett,  the  administrators  with  the 
will  annexed,  and  the  next  of  kin  of  the  de- 
ceased, were  making  claim  to  the  fund,  it 
filed  in  the  superior  court  its  bill  of  inter- 
pleader, making  all  of  the  claimants  re- 
spondents. By  decree  entered  January  15, 
1917,  the  complainant  was  ordered  to  pay 
into  the  registry  of  tlie  superior  court  the 
sum  of  .^'9,441.30  as  the  amount,  less  cosLs 
of  suit  and  counsel  fees,  due  under  the  pol- 
icy, the  decree  also  providing  that  upon  ao 
doing  it  would  be  relieved  and  discharged 
from  all  liabilities  to  the  said  respondents 
for  or  on  account  of  said  fund.  The  com- 
plainant, in  compliance  with  the  order,  paid 
the  money  into  the  registry  of  the  superior 
court  on  January  19,  1917.  The  respondents 
(excepting  one  of  the  next  of  kin)  have  in- 
terpleaded, and  have  been  heard,  and  a  final 
decree  was  entered  which  directed  the  pay- 
ment of  the  proceeds  of  the  policy  now  in  the 
hands  of  the  clerk  of  the  HUi)erior  court  to 
Cora  I.  Bessett.  From  this  decree  the  said 
administrators  are  the  only  appellants.  The 
administrators  make  two  objections  to  the 
decree:  tlie  first,  that  as  a  matter  of  fact 
Crone  did  not  "authorize  or  issue"  the 
nomination  of  Cora  1.  Be.ssett  as  bene- 
ficiary; second,  that  if  he  did  designate  her 
as  beneficiary,  he  did  not  accomplish  tlie 
change  in  the  manner  called  for  in  the 
policy. 

The  court  below  in  its  rescript  finds  that, 
*'after  the  life  policv  had  been  issued  and 
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returned  to  the  local  agent.  Crone  signed 
in  blank  a  nomination  of  the  defendant  Cora 
L  Bessett  as  beneficiary,"  and  that  this 
''nomination  of  .  .  .  beneficiary  was 
completed  before  the  death  -of  said  Crone 
so  far  as  the  filling  out  of  said  nomination 
paper,"  and  in  eflfect  says  that  it  was  in 
the  possession  of  the  local  agent  for  the  pur- 
pose of  being  "returned  to  the  home  office 
for  indorsement  upon  the  policy."  We 
think  that  the  court  could  properly  so  find 
and  conclude  from  the  evidence,  and  there- 
fore we  accept  as  a  fact  that  Crone  did  au- 
thorize and  issue  the  nomination  of  Mi-ss 
Bessett  as  beneficiary. 

This  leaves  for  consideration  the  ques- 
tion of  whether  a  change  of  beneficiary  was 
accomplished  by  what  w-as  done.  The  pro- 
vision of  the  policy  relating  to  a  change  of 
beneficiary,  so  far  as  it  is  important  in  the 
present  case,  is  as  follows:  '*If  the  right  to 
do  so  has  been  reserved  in  the  application 
for  this  policy,  the  insured,  if  of  full  age, 
at  any  time  during  the  continuance  of  this 
policy,  may  change  and  successively  change 
the  beneficiary  hereunder,  whether  original 
or  substituted,  without  his  or  her  assent. 
.  .  .  Every  change  or  designation  must 
be  made  by  written  notice  to  the  company 
at  its  home  office,  accompanied  by  the  policy, 
and  will  take  effect  onlv  when  indorsed  on 
this  policy  by  the  company,*' 

Mr.  Crone  in  his  application  reserved  the 
right  to  change  the  beneficiary.  The  general 
rule  in  such  cases  requires  the  insured,  in 
changing  the  beneficiary,  to  do  it  in  th^ 
manner  pointed  out  by  the  policy,  the  char 
ter,  or  by-laws  of  the  corporation,  or  by 
the  statute  applicable  to  the  case,  if  suc.i 
there  be.  Anv  material  deviation  from  siioli 
requirements  will  defeat  the  attempteil 
change.  The  cases  on  this  point  are  so 
numerous  as  to  render  their  citation  un- 
necessary. 

But  there  are  exceptions  to  the  rule  above 
stated.  C'ooley.  on  page  3769  of  vol.  4  of 
his  Briefs  on  Insurance,  says:  ^If,  however, 
the  insured  has  done  substantiallv  all  tha' 

ft 

is  required  of  him  to  eflfect  a  change  of  liene- 
ficiary,  and  all  that  remains  to  he  done  are 
the  ministerial  acts  of  the  ofiioers  of  the 
association,  the  change  will  take  effect 
though  the  formal  details  were  not  com- 
pleted before  the  death  of  the  insured/' 

See  also  Joyce  on  Insurance,  vol.  2,  §  ijI. 
and  J4  B.  C.  L.  Insurance,  §  550. 

In  Supreme  Conclave,  R.  A.  v.  CappelU 
(C.  C.)  41  Fed.  1,  where  the  subject  i^ 
carefully  considered,  these  exceptions  are 
grouped  in  three  classes.  An  examination 
of  the  cases  of  this  character  shows  that  in 
general  they  are  proceedings  in  equity,  and 
that  the  decisions  are  based  on  equitable 
grounds.     Cooley,  in  support  of  the  propu^i- 
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Uogfk  quoted  aJboy^,  cite^  amgng  several 
oUier .  qaseSy  John  Ilancock  Mut.  L.  Ins. 
Co.  V.  White,  20  R.  I.  457,  40  Atl.  5.  In 
that  case  this  court  held  that  the  insured 
had  done  everything  necessary  to  change  the 
beneficiary,  and  the  fact  that  the  change 
was  not  completed  in  its  details  was  dne  to 
the  neglect  of  the  company. 

In  the  move  recent  ease  of  John  Hancock 
Mut.  li.  Ins.  Co.  V.  Bedford,  36  R.  I.  116, 
89  Atl.  154,  the  provision  as  to  change  of 
beneficiary  was  substantially  the  same  as  in 
the  present  ease.  The  insured  duly  filed 
at  the  home  office  a  written  request  upon  a 
blank  of  tlie  company  for  a  change  of  bene- 
ficiary, but  did  not  present  the  policy  to 
have  the  change  indorsed  thereon,  for  the 
reason  that  the  original  beneficiary  had  it 
in  her  possession  and  refused  to  give  it  to 
the  insured  on  his  request.  The  court  held 
that,  in  consideration  of  the  conduct  of  the 
ori|i^inal  beneficiary  in  "unlawfully  refusing 
to  deliver  up  the  policy,''  and  of  the  facts 
'that  the  insured  had  done  all  that  he 
could  do  to  effect  the  change  of  beneficiary," 
and  that  the  insurer  had  "'disregarded  or 
waived  the  provision  of  the  policy  requiring 
indorsement  of  any  shange  of  beneficiary," 
a  change  of  beneficiary  had  been  effected. 

This  court,  therefore,  has  unmistakably 
adopted  the  view^  that  an  insured  may 
change  a  beneficiary  under  an  insurance 
policy  (having  reserved  the  right  to  do  so) 
by  doing  all  that  is  required  of  him  to  ef- 
fect the  change,  or  all  that  is  possible  for 
him  to  do,  although  certain  formal  or  minis- 
terial acts  of  the  officers  of  the  insurer  are 
not  performed  before  the  death  of  the  in- 
sured. The  question  in  a  particular  case, 
therefore,  will  ordinarily  be  as  to  whether 
the  acts  required,  but  unperformed,  were  es- 
sential parts  of  the  contract  or  were  minis- 
terial and  formal  details.  This  distinction 
will  be  found  to  be  stated  or  implied  in  many 
of  the  decided  cases,  although,  as  might 
be  expected,  courts  may  have  difi'ered  as 
to  what  acts  are  ministerial  and  what  essen- 
lial.  This  question  must  be  determined  by 
the  terms  and  conditions  of  the  contract 
contained  in  the  policy  and  any  statute 
affecting  it.  If  tlie  right  to  change  the  bene- 
ficiary on  the  part  of  the  insured  be  abso- 
lute and  without  condition,  and  he  does  all 
that  is  required  of  him  by  the  contract  to 
(effect  the  change,  the  mere  indorsement  or 
noting  of  the  change  has  been  held  by  many 
courts  to  be  a  formal  or  ministerial  act. 

This  view  was  couHidered  at  length  and 
upheld  in  Mutual  L,  Ins.  Co.  v.  Lowther 
(1912)  22  Colo.  App.  622.  126  Pac.  882. 
The  policy  in  that  case  contained  a  provi- 
sion for  a  change  of  beneficiary  by  filing 
a  written  notice  thereof  at  the  home  office 
of  the  company,  together  with  the  policy, 
I..K.A.ini8C. 


such  clMinge  to  ''take  effect  upon  the  in- 
dorsement of  the  same  on  the  policy  by  the 
company."  The  insured  died  February  22d. 
Two  days  before  his  death  he  had  mailed 
the  policy  and  his  written  notice  of  a 
change  of  beneficiary  to  the.  home  office  of 
the  company,  where  it  was  received  Febru- 
ary 24th,  and  on  February  27th  the  com- 
pany indorsed  the  change  on  the  policy. 
The  court  in  its  opinion  considers  the  rights 
of  the  insured  as  to  ehaugiiig  a  beneficiary 
and  the  efi'ect  of  the  deatli  of  the  insure<l 
before  indorsement  of  the  change  on  the 
policy.  Referring  to  the  written  notice  of 
change  and  the  policy  sent  to  the  home 
office,  it  says: 

''Had  they  reached  that  office  before  his 
death  the  company  was  legally  bound,  under 
the  contract,  to  file  tlie  same  and  indorse  on 
tlie  policy  the  diauge  of  beneficiaries  as 
designated  by  him.  It  bad  no  discretion  to 
exercise  in  the  premises.  The  company 
could  not  in  the  sli<rhtest  degree  question 
the  revocation  of  the  former  beneficiary  by 
the  insured,  nor  the  selection  made  by  him 
of  the  substituted  beneficiaries.  By  the 
terms  of  the  policy  the  company  had  con- 
ferred on  the  insured  an  unconditional 
right  to,  at  any  time  or  place,  revoke  the 
appointment  of  tlie  existing  beneficiary  and 
substitute  another  in  her  place.     .     .     . 

"Had  the  company,  when  making  this 
contract,  reserved  any  right  to  itself  to  con- 
trol, or  finally  pass  upon,  the  actions  of  the 
insured  in  changing  beneficiaries,  we 
would  be  confronted  with  a  different  ques- 
tion. 

''Death  intervening  between  the  deposit 
of  the  notice  in  the  mail  and  its  full  de- 
livery at  the  home  ofilc^  may,  and  we  think 
should,  be  regarded  as  one  of  the  con- 
tingencies making  it  impossible  to  complete 
the  change  after  all  had  been  done  that 
could  be  done  by  the  insured,  and  that  in 
such  case  .  .  .  equity  will  treat  the 
substitution  as  complete.     .     .     . 

"It  appears  to  the  court  as  illogical  to 
hold  that,  where  the  company  wa«  bound 
to  give  full  force  and  credence  to  the  change, 
the  time  of  indicating  its  willingness  to  do 
what  it  was  obliged  to  do,  willingly  or  un- 
willingly,   is    of    controlling     importance. 

•         ■         » 

**The  receipt  of  the  notice  and  policy  by 
the  company  two  days  after  insured's  death, 
of  which  it  had  no  knowledge,  did  not  re- 
lieve it  of  the  ministerial  duty  imposed  by 
the  terms  of  the  contract  of  filing  and  in- 
dorsing the  same.  There  is  in  this  case  no 
question  of  waiver  involved,  as  the  company 
had  no  discretion  in  the  premises." 

These  citations  are  from  22  Colo.  App.  at 
pages  629,  630,  and  631.  While  this  case 
does  not  appear  to  have  been  taken  to  the 
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supreme  court  of  the  fitatct  other  deeisMm 
of  that  court  recognize  the  exception  re- 
ferred to  in  the  quotation  hereinbefore  cited 
from  Cooley.  Sec  RoUina  v.  McHatton,  16 
C  olo.  203,  207,  25  Am.  St.  Rep.  260,  27  Pac. 
254;  Johnson  v.  New  York  L.  Ins.  Co.  56 
Colo.  384,  L.R.A.1»16A.  868,  138  Pac.  414. 
Among  many  other  casen  in  which  the  in- 
sured did  all  tliat  was  required  of  him,  or 
all  possible  for  him  to  do,  and  a  similar 
conclusion  was  readied,  are  McGowan  v. 
Supreme  Court,  I.  O.  V.  104  Wis.  173.  80 
N.  W.  603;  Waldum  v.  Homstad,  119  Wis. 
312,  96  N.  W.  806;  Wandell  v.  Mystic  Toil- 
ers, 130  Iowa,  639,  105  N.  W.  448;  National 
Asso.  V.  Kirgin,  28  Mo.  App.  80;  Walsh  v. 
Sovereign  Camp,  W.  W.  148  Mo.  App.  179, 
127  S.  W.  645;  Grand  Lodge,  A.  O.  U.  W. 
V.  McFadden.  213  Mo.  269,  111  S.  W.  1172; 
Marsh  v.  Supreme  Council,  A.  L.  H.  149 
Mass.  512,  4  L.R,A.  382,  21  N.  E.  1070; 
Luhrs  V.  Luhrs,  123  N.  Y.  367,  9  L.R.A. 
534,  20  Am.  St.  Rep.  754,  25  N.  E.  388; 
Hirschl  v.  Clark,  81  Iowa,  200,  9  L.R.A.  841, 
47  N.  W.  78;  Bernhcim  v.  Martin,  45  Wash. 
120,  88  Pac.  106;  Berkeley  v.  Harper,  3 
App.  D.  C.  308;  Supreme  Conclave,  R.  A. 
V.  Cappella  (C.  C.)  41  Fed.  1. 

But  when  the  insured  has  not  an  uncon- 
ditional right  to  change  the  l)eneficiary,  and 
the  approval  or  assent  of  the  insurer  is,  by 
the  terms  of  the  contract,  essential  to  such 
change,  inasmuch  as  the  giving  of  consent 
involves  the  exercise  of  judgment,  it  has 
been  held  that  such  consent  is  not  a  formal 
or  ministerial  act,  and  accordingly,  although 
the  insured  mav  in  such  case  do  all  re- 
quired  of  him,  but  dies  before  the  insurer's 
consent  is  given,  it  has  been  held  that  in 
such  case  tlie  change  of  beneficiary  is  not 
effected. 

Freund  v.  Freund,  218  III.  189,  109  Am. 
St.  Rep.  283,  75  N.  E.  925,  is,  no  doubt,  a 
leading  case  of  the  latter  kind.  The  facts 
relative  to  the  attempt  tc»  change  the  benefi- 
ciary, the  subsequent  death  of  the  insured, 
and  the  forwarding  of  the  papers  thereafter, 
are  practically  the  same  as  in  the  present 
case.  The  company  did  not,  however,  in- 
dorse the  change  on  the  ]iolicy.  The  pro- 
vision in  the  policy  as  to  a  cliange  in  the 
beneficiaiT  was  substantiallv  like  that  in 
the  policy  in  this  case.  In  that  case  the  in- 
surer was  the  New  York  Life*  Insurance 
Company  of  New  York.  The  statute  of  New 
York  in  force  when  the  policy  was  issued, 
and  which  was  hold  to  be  part  of  the  con- 
tract, provided  for  a  change  of  beneficiary 
"at  any  time  with  the  consent  of  such  cor- 
poration." The  court's  decision  that  a 
change  of  beneficiary  did  not  take  effect 
was  based  principally  on  the  ground  that 
**the  proof  in  this  case  shows  clearly  and 
without  dispute  that  the  company  nex-er  did 
1.  iJ.A.lDlSC. 


t.give  it«  ^anaBttt  im  -^w  iiliMgfi  »f  the 
ficHMrr."  It^  WM  «Im  ta  iMeet  MUt-^kmt  tin 
prorisMMT  tkst  the  fshMige  of  -teaaftdfy 
should  '*not  take  eflFect  until  indoned  on 
this  policy"  was  a  material  part  of  ^e  ooa- 
tract  in  providing  how  "evidence  of  ike  eon- 
pany's  consent  to  the  change"  was  to  be 
secured.  O'Donnell  v.  Metropolitan  L.  Ins. 
Co.  (1915)  —  Del.  Ch.  — ,  96  Atl.  289; 
Sheppard  v.  Crowley,  61  Pla.  736,  65  So. 
841:  Metropolitan  L.  Ins.  Co.  v.  Clanton, 
76  N.  J.  Eq.  4,  73  Atl.  1052,  and  New  York 
L.  Ins.  Co.  V.  Murtagh,  137  La.  760,  69  So. 
165,  are  cases  of  a  similar  nature  in  most 
of  which  the  decision  in  Freund  v.  Freund, 
supra,  is  cited  with  approval. 

In  Modern  Woodmen  v.  Headle,  88  V't 
37,  L.R.A.1915A,  580,  90  Atl.  893,  it  was 
provided  that  no  change  in  beneficiary  be- 
came effective  until  "during  the  lifetime  of 
the  member"  the  old  certificate  was  given 
up  and  a  new  one  issued.  In  that  case  no 
change  was  effected  because  the  member 
died  before  the  old  certificate  reached  the 
home  office,  although  after  his  death,  but 
\vithout  knowledge  of  it,  a  new  certificate 
was  issued.  In  Hughes  v.  Modern  Wood- 
men, 124  Minn.  458,  145  N.  W.  387,  by  the 
contract  the  change  was  required  to  be  made 
bv  the  issuance  of  a  new  certificate  in  "the 
lifetime  of  the  member."  The  other  ca^v^ 
cited  on  the  administrators'  brief,  so  far  as 
they  are  pertinent,  for  the  most  part  show 
that  the  change  was  not  effected  beeause  in 
some  particular  the  insured  was  held  to 
have  failed  to  do  all  contractually  incum- 
bent  on  him  in  order  to  effect  the  change. 
We  think  no  useful  purpose  would  be  served 
by  discussing  them  in  detail.  And  it  doe^} 
not  seem  necessary  to  consider  separately 
the  cases  cited  which  hold  that  waiver  by 
the  insurer  after  the  death  of  the  insured 
cannot  affect  the  vested  rights  of  a  bene- 
ficiarv:  for,  however  it  mav  be  in  other 
casi^s,  in  a  case  where  th^  insured  has  free- 
dom of  choice  of  Iwnt^ciarv.  makes  hia 
choice,  and  does  everything  required  of  him 
to  render  it  effective,  and  there  remains 
only  the  formal  or  ministerial  act  of  noting 
the  change,  if  he  die  before  such  notation  be 
made,  the  question  of  waiver  as  to  the  per- 
formance of  this  act  is  not  important,  be- 
cause equity  regards  the  change  as  already 
effected  bv  the  act  of  the  insured. 

If,  however,  the  right  to  object  to  the  non- 
performance of  a  ministerial  act  does  re- 
main in  the  insurer,  we  think  no  one  el^e 
can  insist  upon  it,  and  that  the  company 
could  waive  it.  In  the  present  case  the  com- 
pany, by  making  no  attempt  to  recall  it* 
indorsement,  and  by  bringing  Miss  Bessett 
into  court  by  its  bill  of  interpleader,  can 
j  be  held  to  have  waived  its  right  to  objei-t. 
if  anv   it  had.     The  form  of  the  indorse- 
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ment  used  bj  the  company  contains  no  lan- 
guage implying  its  consent  to  be  necessary, 
and  in  fact  it  does  not  profess  to  give  con- 
sents It  simply  notes  the  change  made  by 
tlie  insured.  Chi  the  original  policy  the  in- 
dorsement is:  *' Worcester,  Mass.,  April 
2.«,  1916.  The  insured  under  date  of  April 
22,  1016,  nominates  bis  entate  as  beneficiary 
under  this  policy.     .     .     ,*' 

The  indorsement  of  the  nomination  of 
Miss  Bessett  as  beneficiary  under  the  new 
policy  is  in  the  same  form.  In  each  in- 
stance the  indorsement  was  signed  by  the 
\  ice  president  of  the  company.     Mr.  Crone, 


in  making  this  latter  change,  did  the  same 
things  he  had  done  ten  days  before  to 
change  the  beneficiary  under  the  original 
policy.  In  both  cases  he  did  all  that  was 
required  of  him  to  make  the  change. 

For  reasons  already  indicated,  we  are  of 
the  opinion  that  the  decision  of  the  superior 
court  and  the  final  decree  entered  in  con- 
formity therewith  were  correct. 

The  appeal,  therefore,  is  denied  and  dis- 
missed, said  decree  is  afiirmed,  and  the  cause 
is  remanded  to  the  Superior  Court  for  fur- 
ther proceedings. 


HHOI>E   ISLAXD   SUPREME   COURT. 

J.   SAMUELS  &  BROTHER,  Incorporated, 

V. 

SUPERIOR  COURT. 
(—  R.  I.  — ,  102  Atl.  804.) 

New  trial  *  Joint  tort-feasors  —  sepa- 
rate motions. 

Joint  tort-feasors  against  whom  a  single 
verdict  is  rendered,  but  who  conducted  their 
defenses  independently,  may  make  separate 
motions  for  a  new  trial. 
F*or  other  cases,  see  Xeir  Trial,  V,  h,  in  Dig, 

1-02  y.  8. 

(February  8,  1018.) 

PETITION  for  a  writ  of  certiorari  to  re- 
view the  record  of  tbe  Superior  Court 
III  an  action  for  falne  imprisonment  brought 
against  petitioner  and  another  an  joint  tort- 
feaHors.     Record  quashed  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hmnford,  Huddy»  A  Emerson 
for  petitioner. 

Mr.  John  J.  A.  Cooney  for  Nazaly 
Aredisian. 

Mr.  George  R.  MacLeod,  for  respond- 
ent: 

Under  the  statute  the  parties  in  this  case 
were  by  verdict  indissolubly  bound  together 
for   the  purpose  of  making  this  motion. 

Moore  v.  Stillman,  28  R.  I.  483,  68  Atl. 
417 :  Bassett  v.  Loewenstein,  22  R.  I.  468, 
48  Atl.  589,  23  R.  I.  25,  49  Atl.  41;  Gen- 
carelle  v.  Xew  York,  X.  K.  &  H.  R.  Co.  21 
R.  I.  217;  Curry  v.  Stokes,  12  R.  I.  52; 
^fasterson  v.  Herndon  (Mastprson  v.  How- 
ard) 10  Wall.  416,  10  T..  ed.  953;  Todd  v. 
Daniel,  16  Pet.  523,  10  L.  ed.  1055;  Sperry 
V.  Dickinson,  82  Ind.  132;  Hunderlock  v. 
Dundee  Mortg.  &  Trust  Invest.  Co.  88  Ind. 


Xote*  —  For  rights  of  individual  tort- 
feasors ag^in^t  whom  a  joint  verdict  has 
been  obtained,  as  to  new  trial  and  appeal, 
see    annotation    following    this    case,    post, 

»70. 
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141;  Clark  v.  Austin,  38  Minn.  487,  38  N. 
W.  615:  14  Knc.  PI.  &  Pr.  873;  2  Tidd,  Pr. 
p.  911;  Berrinffton  Case,  3  Salk.  362,  91 
Kng.  Reprint.  874;  Bond  v.  Spark,  12  Mod. 
275,  88  Kng.  Reprint,  1318;  Parker  v.  Godin. 
2  Strange,  814,  93  Kng.  Reprint,  866;  Al- 
bright V.  McTighe,  49  Fed.  817;  Winsor  v. 
Cook,  36  R.  1.  472,  87  Atl.  318. 

Vincent,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  petition  for  a  writ  of  certiorari 
6 led  for  the  purpose  of  bringing  before  thi^ 
court  for  review  the  record  of  the  superior 
court  in  a  cause  entitled  Dorothy  Drew  v, 
J.  Samuels  &  Bro.,  Inc.,  et  al,,  Law  Xo.  581, 
Washington  County.  A  writ  of  certiorari 
was  is.<(ued,  and  the  record  in  question  is 
now  before  us. 

The  cause  we  are  asked  to  review  is  an 
action  for  false  imprisonment  brought  by 
Dorothy  Drew  against  J.  Samuels  &  Brother, 
Incorporated,  and  Xazaly  Avedisian  as  joint 
tort-feasors.  The  case  was  tried  in  the  su- 
perior court.  The  trial  was  concluded  on 
October  10,  1917.  The  jury  rendered  a  ver- 
dict of  guilty  against  both  defendants,  and 
assessed  damages  in  the  sum  of  $1,358. 

Later,  on  October  13,  1917,  each  of  the  de- 
fendants filed  a  motion  asking  for  a  new 
trial.  The  usual  common-law  grounds  were 
inchided  in  botb  motions,  but  they  differed 
as  to  other  alleged  errors.  During  the  argu- 
ment before  the  trial  court  on  the  motionn 
;  for  a  new  trial,  counsel  for  Dorothy  Drew, 
the  plaintiff,  moved  to  dismiss  the  motions 
of  the  defendants  for  a  new  trial  on  the 
ground  "that  it  appears  of  record  that  the 
verdict  undertaken  to  be  appealed  from 
was  and  is  joint  against  all  the  parties  de- 
fendant, whereas  said  petition  or  motion  is 
singular  and  several,  and  fails  to  join  aU 
the  parties  defendant;"  whereupon  the  fur- 
ther hearing  of  the  matter  was  postponed 
for  one  week,  the  plaintiff  in  the  meantime 
filing  formal  motions  in  writing  to  dismiss 
the  ^n'eral  motions  of  the  defendants  for 
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a  new  trial,  one  of  which  said  motions  to 
dismiss  being  filed  October  31  and  the  other 
November  3,  1917.  The  defendant  J.  Saai- 
uels  &  Brother,  Incorporated,  also  filed  a 
riiotioh  on  November  8,  1917,  asking  that  it 
might  be  permitted  to  join  the  defendant 
Avedisian  in  its  motion  for  a  new  trial,  and 
that  it  might  be  permitted  to  so  amend  its 
siiid  motion,  and  in  these  requests  the  said 
Avedisian  joined. 

On  November  8,  1917,  a  Jiearing  appears 
to  have  been  had  on  the  motions  to  dismiss 
ttie  motions  of  the  several  defendants  for 
a  new  trial,  and  on  the  following  day  the 
superior  court  rendered  a  decision  granting 
the  motion  of  the  plaintiff  to  dismiss  the 
motion  of  each  of  the  defendants. 

On  November  17,  1917,  the  superior  court 
rendered  a  further  decision  denying  the  mo- 
tion of  the  defendant  J.  Samuels  &  Brother, 
Incorporated,  to  join  the  defendant  Avedi- 
sian in  its  motion  for  a  new  trial.  In  re- 
viewing this  record  the  defendants  direct 
our  attention  to  two  questions:  (1)  Was 
the  decision  of  the  superior  court  dismissing 
the  motions  of  the  defendants  for  a  new  trial 
correct?  and  (2)  Was  the  decision  of  the 
superior  court  refusing  to  permit  the  amend- 
ment of  the  motion  of  J.  Samuels  &  Brother, 
Incorporated,  by  adding  thereto  the  name 
of  Nasialy  Avedisian  as  a  joint  moving  par- 
ty, and  refusing  to  permit  Nazaly  Avedisian 
to  join  in  the  motion  of  J.  Samuels  &  Broth- 
cr.  Incorporated,  for  a  new  trial,  proper? 

In  dismissing  the  motion  of  the  defend- 
ants for  a  new  trial,  the  superior  court 
seems  to  have  based  its  decision  upon  the 
cases  of  Bassett  v.  Loewenstein,  22  R.  T.  468, 
48  Atl.  589,  and  Winsor  v.  Cook,  35  R.  I. 
472,  87  Atl.  318,  and  the  decision  of  thib 
court  on  the  motion  for  a  rehearing  in  Bas- 
sett V.  Loewenstein,  —  R.  I.  — ,  48  Atl.  934. 
In  examining  these  two  cases  and  other 
cases  cited  therein,  some  important  differ- 
ences between  them  and  the  case  at  bar 
may  be  noted.  In  Bassett  v.  Loewenstein 
the  suit  was  against  copartners,  and  the 
court  held  that  one  of  two  defendant  co- 
partners could  not  take  an  appeal.  This 
decision  is  in  accord  with  the  case  of  Curry 
V.  Stokes,  12  R.  I.  52,  where  the  court  held 
that  one  of  two  plaintiff  copartners  could 
not  take  an  appeal.  The  correctness  of  these 
decisions  cannot  be  denied.  In  the  one  case 
it  is  held  suit  must  be  brought,  judgment 
entered  against  both  defendants,  and  execu- 
tion issued  as  against  both.  In  the  other 
case  judgment  must  be  entered  in  favor  of 
both  plaintiffs  and  execution  must  issue  ac- 
cordingly. This  is  not  so  in  the  case  at 
bar,  as  it  would  have  been  competent  for 
the  jury  to  have  found  one  of  the  defend- 
ants guilty  and  the  other  not  guilty,  or  to 
liave  found  both  guilty  or  not  guilty.  If 
L.R.A.1018C. 


one  had  been  found  not  guilty,  he  won)4l 
thereafter  have  no  appealable  interest,  and 
could  neither  join  or  be  joined  in  the  ap- 
peal. It  is  true  that  in  Curry  v.  Stokes, 
supra,  the  court  said:  ^'Even  one  of  two  de- 
fendants cannot,  as  a  matter  of  oourse,  ap- 
peal from  a  judgment  rendered  against  both 
of  them  jointly." 

As  the  question  before  the  court  in  that 
case  related  solely  to  copartners,  this  lan- 
guage amounts  to  nothing  more  than  a  dic- 
tum, which  is  not  even  positire  in  its  terms, 
but  expresses  some  qualification,  the  exact 
nature  of  which  is  not  clear. 

In  the  case  of  Gencarelle  v.  New  York, 
N.  H.  &  H.  R.  Co,  21  R.  I.  216.  44  Atl.  174, 
the  plaintiffs,  who  were  husband  and  wife, 
voluntarily  joined  themselves  in  a  suit  to 
recover  compensation  for  services  rendered 
bv  both  of  them  to  the  defendant,  in  the 
nursing  and  care  of  one  who  had  received 
an  injury  througli  the  defendant's  alleged 
negligence.  After  nonsuit  the  husband  alone 
petitioned  for  a  new  trial,  and  the  court 
held  that  the  petition  in  such  catse  was  in 
the  nature  of  an  appeal,  and  must  be  joint; 
and  it  also  held,  the  plaintiffs  being  husband 
and  wife,  that  the  evidence  showed  that  the 
claim  was  not  joint,  but  several,  and  that 
under  the  statute  they  must  each  sue  alone, 
referring  to  R.  I.  (ien.  Laws,  chap.  246,  §  U, 
which  provides  that  "in  all  actions,  suits, 
and  proceedings,  whether  at  law  or  in 
equity,  by  or  against  a  married  woman,  she 
shall  sue  and  be  sued  alone.'* 

It  is  to  be  noted  that  in  all  of  these  cashes 
to  which  we  have  referred  the  notion  for  a 
new  trial  or  the  appeal  was  filed  by  one 
of  several  plaintiffs  or  defendants  without 
any  action  in  that  regard  being  taken  by 
the  other  defendant  or  defendants,  and  in 
that  respect  they  differ  from  the  case  at  bar, 
where  each  of  the  defendants  haa  preferred 
a  motion  for  a  new  trial. 

At  the  trial  of  the  present  eaae  in  the  su- 
perior court,  each  of  the  defendants  wa& 
represented  by  personal  counsel,  and  the 
defense  of  each  was  conducted  independent- 
ly. Each  counsel  was  entitled  to  propound 
to  the  witnesses  such  questions  as  he  might 
see  fit  and  to  take  such  exceptions  as  in 
his  judgment  were  best  adapted  to  conserre 
and  protect  the  interests  of  his  client.  In 
such  a  trial  it  cannot  be  reasonably  expected 
that  the  two  defendants  would  be  equally 
interested  in  every  portion  of  the  testimony, 
and  that  in  all  respects  it  would  hear  even- 
ly upon  them.  Kach  defendant  is  entitled 
to  take  an  exception  to  the  admission  or 
rejection  of  testimony  and  to  other  nilings 
or  to  portion.s  of  the  charge  of  the  court  as 
he  may  sec  fit,  and  in  so  doing  he  i.s  not 
dependent   upon    the    co-operation    or   con- 
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currence  of  another  defendant  with  whom  he 
has  been  associated. 

If  Joint  tort-feasors  were  bound  to  act 
together  in  all  proceedingrs?  it  w  easy  to  see 
how  one  defendant  mijjht  be  deprived  of 
suhstantial  rights  by  the  action  or  non- 
action of  another.  If  defendants  were  com- 
pelled to  file  a  joint  motion  for  a  new  trial, 
and  it  should  appear,  as  it  might,  that  one 
defendant  had  good  grounds  for  a  new  trial, 
and  that  the  other  defendant  had  not,  it 
would  logically  follow  that  such  motion 
should  be  denied.  In  14  Enc.  PI.  4  Pr.  871, 
it  is  stated  that  **motions  for  a  new  trial 
may  be  made  jointly  by  all  the  parties  plain- 
tiff or  defendant.  But  such  practice  should 
be  avoided  in  all  cases  except  where  it  is 
clear  that  the  grounds  for  the  motion  will 
be  sustained  as  to  all  parties  joining  in  the 
motion." 

It  has  been  held  in  several  states  that, 
when  there  is  a  verdict  against  all  of  the 
defendants,  a  motion  for  a  new  trial  made 
by  the  defendants  jointly  must  be  overruled, 
if  the  verdict  was  correct  as  against  any 
one  of  tbem.  Scott  v.  Chope,  33  Xeb.  41, 
92,  49  N.  W.  940:  Robertson  v.  Garsliweiler, 
81  Ind.  463;  First  Xat.  Bank  v.  Colter,  61 
lud.  153;  Miller  v.  Adamson,  45  Minn.  99^ 
47  X.  W.  452. 

We  think  that,  inasmuch  as  the  practicti 
in  this  state  permits  one  joint  defendant  to 
interpose  a  separate  defense  and  to  take 
exceptions  without  the  concurrence  of  the 
other  defendant  or  defendants,  it  cannot  be 
said  consistently  that  he  should  be  deprived 
of  an  independent  opportunity  of  presenting 
the  questions  arising  under  the  exceptions 
in  which  he  alone  may  be  interested,  with- 
out subjecting  himself  to  the  danger  of  los 
ing  his  rights  by  joining  with  other  de- 
fendants in  a  motion  for  a  new  trial,  which, 
according  to  some  of  the  authorities  cited, 
must  be  denied  if  the  verdict  as  to  either 
defendant  is  justified. 

It  cannot  he  denied  that  in  an  action 
brought  against  several  defendants  as  joint 
tort-feasors  it  would  be  competent  for  the 
jury  to  find  all  the  defendants  guilty,  or  all 
not  guilty,  or  a  part  guilty,  and  the  other 
not  guilty.  Terpenning  v.  Gallup,  8  Iowa, 
74:  Hayden  v.  Woods,  16  Nob.  306,  20  N. 
W.  345:  Xew  Mexico  A  S.  P.  R.  Co.  v.  Mad- 
den, 7  N.  M.  215,  34  Pac  50.  In  our  stat- 
ute (chap.  298,  §  12)  it  .is  provided  that 
"any  person  or  party  entitled  to  except  in 
a  cause  or  proceeding  tried  by  a  jury  in  the 
su]>erior  court  may  file  ...  a  motion 
for  a  new  trial  for  any  reason  for  which  a 
new  trial  is  usual Iv  granted  at  common 
law.     ..." 

We  think  that  under  this  provision  a  de- 
fendant who  has  the  right,  imder  the  prac- 
tice which  obtains  in  this  state,  to  take  an 
L.R.A.lOlftC 


exception  for  his  individual  benefit,  is  a 
person  who  may  file  his  motion  for  a  new 
trial,  and  that  the  language  of  the  statute 
above  quoted  is  indicative  of  an  intent  on 
the  part  of  the  legislature  to  -make  some 
distinction  between  persons  and  parties,  and 
to  afford  to  litigants  an  opportunity  to  pro- 
ceed in  motions  for  new  trials  singly  or  col- 
lectively, as  the  circumstances  of  the  par- 
ticular case  might  seem  to  require.  It  would 
be  absurd  for  us  to  hold  that  a  defendant 
having  the  right  to  an  individual  exception 
could  not  prosecute  it,  or  that,  having  such 
right,  he  could  only  prosecute  it  in  connec- 
tion with  another  defendant  perhaps  hav- 
ing no  interest  therein. 

In  the  4ase  of  State  v. 'Brown,  —  R.  I.  — , 
102  Atl.  05,  Brown,  Spellman,  and  Healii^ 
were  jointly  indicted  for  murder,  and  £liza< 
beth  F.  Mohr  was  also  indicted  with  said 
defendants  as  accessory  before  the  fact. 
Healis  pleaded  nolo,  and  sentence  was  de- 
ferred. U1ie  defendants  Brown  and  Spell - 
man  were  found  guilty,  and  filed  separate 
bills  of  exceptions.  Mrs.  Mohr  was  ac- 
quitted. Each  of  the  parties  was  repre- 
sented by  a  separate  counsel.  The  counsel 
for  ^rs.  Mohr  did  not  appear  for  or  repre- 
sent the  other  defendants,  and  the  defenses 
of  the  several  defendants  were  separate,  and 
not  joint.  The  defendant  Mrs.  Mohr  filed 
a  motion  to  quasli  the  indictment  on  tlic 
ground  that  the  statute  under  which  she 
was  indicted  was  unconstitutional.  This 
motion  was  denied.  She  later  moved  that 
the  constitutional  question  be  certified  to 
the  supreme  court,  and  that  motion  was 
also  denied.  The  other  defendants  made  no 
attempt  in  the  superior  court  to  raise  a 
constitutional  question.  Mrs.  Mohr,  hav- 
ing been  found  not  guilty,  had  no  further 
interest  in  the  matter.  The  defendants 
Brown  and  Spellman,  in  their  respective 
bills  of  exception,  sought  to  avail  them- 
selves of  the  exception  taken  by  Mrs.  Mohr 
to  the  ruling  of  the  superior  court  upon 
her  motions  relating  to  the  constitutional 
question.  Upon  that  question  this  court 
said:  ''It  is  quite  obvious  .  .  .  that-if 
these  defendants  here  were  'aggrieved'  by 
the  ruling  or  decision  of  the  superior  court 
in  denving  Airs.  Mohr's  motion  to  certifv 
constitutional  questions  to  this  court,  tliey 
sliould  have  taken  exception  thereto  in  tJie 
superior  court.  It  cannot  be  held,  as  con- 
tended on  behalf  of  these  defendants,  that 
because  these  defendants  and  "Mrs.  jMohr 
were  tried  together  under  one  indictment, 
each  of  tliese  defendants  should  be  able  to 
avail  himself  of  exceptions  taken  solely  on 
l)ehalf  of  Mrs.  Mohr  at  a  preliminary  hear- 
ing on  a  question  which,  so  far  as  the  rec- 
ord discloses,  solely  interested  Mrs.  Mohr, 
in  which  they  were  not  interested,  and  in 
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which  they  took  no  part.  If  the  position 
here  taken  by  these  defendants  were  tenable, 
it  would  result  that,  although  all  the  de- 
fendants were  separately  defended,  each  by 
his  own  counsel,  and  made  different  and  dis- 
tinct defenses,  counsel  for  each  defendant 
should  be  deemed,  for  the  purposes  of  sub- 
sequent procedure  after  trial,  in  the  prose- 
cution of  exceptions,  to  have  been  the  agents 


dividual  exceptions  of  the  defendant  Spell- 
man. 

The  case  of  State  t.  Brown  presents  suH- 
stantially  the  same  question  which  is  pre- 
sented in  the  case  at  bar,  although  ap- 
proached and  discussed  inversely,  and  it 
upholds  the  proposition  that  a  defendant 
joined  with  others,  appearing  by  his  own 
counsel  and  making  his  own  defense,  is  en- 


and  representatives  of  each  of  the  other  titled  to  the  benefit  of  his  own  exceptions, 
defendants,  although  they  had  not  been  ap-  i  but  cannot  profit  by  the  exceptions  of  other 
pointed  or  selected  for  such  purpose.  We  i  defendants  in  which  he  has  not  primarilv 
think  the   language  of  the  statute  plainly  !  participated. 

intends  that  the  defendant,  seeking  to  avail  '  We  think  that  the  superior  court  should 
himself  in  this  court  of  exceptions  taken  in  have  heard  and  determined  the  defendants' 
the  superior  court,  must  have  taken  the  motions  for  a  new  trial,  and  the  record  of 
exceptions  there  on  his  own  behalf.  If  these  that  court  so  far  as  it  relates  to  the  di«- 
defendants  had  desired  to  raise  the  same  missal  of  such  motions  is  therefore  quashed, 
constitutional  questions  in  the  su]>erior  i  Having  reached  this  conclusion,  it  follows 
court  as  were  raised  on  behalf  of  Mrs.  Mohr,  that  the  motions  to  amend  the  original  mo- 
they  could  have  done  so,  just  as  they  did  tions  for  a  new  trial  were  entirely  unnece^ 
raise  other  questions  which  were  not  raised  '  sary,  and  were  properly  denied, 
bv  Mrs.  Mohr,  and  as  to  which  thev  are  The  record  in  the  case  is  remitted  to  the 
now  prosecuting  their  exceptions."  Superior  Court. 

This  court  also  held  that  the  trial  court 
was  in  error  in  disallowing  two  of  the  in-  t      Petition  for  rehearing  denied. 

Annotation — ^Rights  of  indhridual  tort-feasors  against  whom  a  joint  Yerdict 

has  been  obtained,  as  to  new  trial  and  appeal. 


It  is  the  purpose  of  the  present  anno- 
tation to  cover  both  the  question  wheth- 
er   a   judgment    against    two    or    more 


had  been  obtained,  and  that  such  a  judg- 
ment could  not  be  affirmed  as  to  some 
defendants  and  revei*sed  as   to  others. 


joint  tort-feasors  may  be  set  aside  as  to  i  but  the  decided  trend  of  modem  opin- 
some  and  allowed  to  stand  as  to  the  j  ion  does  not  permit  the  artificial  and 
rest,  and  the  question  of  the  right  of  !  technical  reasoning  upon  which  such 
such  joint  tort-feasors  to  make  separate  !  rules  were  founded  to  preclude  the 
motions  for  a  new  trial,  or  to  take  j  granting  of  a  new  trial  or  the  reversal 
separate  or  individual  appeals.  Many  !  of  a  judgment  as  to  one  of  several  de- 
of  the  cases  dealing  with  the  first  ques-  |  fendant  joint  tort-feasors,  where  the 
tion  are  treated  in  the  note  to  Sparrow  |  furtherance  of  justice  seems  to  require 
v.  Bromage,  27  L.R.A.(N.S.)  209,  and  such  action  and  the  interests  of  the  re- 
consequently  the  present  annotation  is  :  maining  defendants  are  not  thereby  pre- 
merely  supplementary  thereto  on  this  judiced ;  and  in  this  breaking  away 
phase  of  the  general  question  above  out-  from  the  restrictions  of  ancient  rules, 
lined.  the  courts  have  been  frequently  aided 

As  to  reversal  of  judgment  on  appeal    ^y  legislation, 
or  error  by  one  joint  defendant  as  af-  '      Additional    authority    supportin*:   the 
fecting  other  joint  defendant  in  whose  •  ^^^  ^^^^  <io^ii  ^>y  the  early  cases  fol- 


favor  judgment  below  was  rendered,  see 
annotation  to  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Austin,  L.R.A.1917D,  666. 

May  Judgment   asaiast  two    or  more 


lows:  Thus,  in  Illinois  the  well-settled 
rule  is  that  an  entire  judgment  against 
joint  tort-feasors,  if  not  good  as  to  all 
the  defendants,  must  be  reversed  as  to 
all,  and  that  it  cannot  be  affirmed  as  to 


tort-f ea.or«.  be  .et  a.lde  a.  to  .ome  some  and  reversed  as  to  the  others.  The 
and  allowed  to  .tand  a.  to  the  re.t.  following  cases,  in  addition  to  those  set 
Supplementing    note    in    27    L.R.A.    out  in  the  earlier  note,  lay  down  this 

(N.S.)  209.  rule:    United    Breweries    Co.    v.    Bass 

As  is  pointed  out  in  the  note  in  27  ;  (1905)   121  DL  App.  299;  O'Donnell  v. 

L.R.A.(N.S.)  209,  the  early  or  common- '  Kavanaugh    (1910)    158   DL   App.  599; 

law  rules  were  that  a  new  trial  could  .  Devine   v.   Illinois   Teleph.   Constr.   Co. 

not  be  granted  to  one  of  several   tort-    (1911)    169  Dl.  App.  600,  holding  that 

feasors  against  whom  a  joint  judj^ment  ,  the  appellate  court  cannot  even  reverse 
L.R.A.1918C. 
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llitf  judgment  as  a  whole  and  remand 
the  cause  with  permission  to  the  plain- 
tiff to  dismiss  as  to  the  defendant 
against  whom  the  judgment  was  erro- 
neous,  and  enter  judgment  against  the 
other  defendants  on  the  verdict;  Fuller 
V.  Kelso  (1911)  163  HL  App.  676;  Press- 
lev  V.  Kinloeh-Bloomington  Teleph.  Co. 
(1911)  164  DL  App.  167.  And  in  the 
following  early  New  York  cases  the  rule 
was  laid  down  that  an  entire  judgment 
against  joint  tort-feasors  cannot  be 
severed  on  writ  of  error  so  as  to  per- 
mit reversal  as  to  one  as  to  whom  it 
was  erroneous,  and  affirmance  as  to 
other  defendants,  and  that,  if  reversed 
at  all,  it  must  be  reversed  as  to  all: 
Cruikshank  v.  Gardner  (1842)  2  Hill 
(N.  T.)  333;  Harman  v.  Brotherson 
(1845)  1  Denio  (N.  Y.)  537.  And  this 
even  though  it  is  admitted  that  there 
could  have  been  a  severance  in  the  lower 
court.  Cruikshank  v.  Gardner  (N.  Y.) 
supra.  But  this  rule  seems  to  have  been 
superseded  and  changed  by  later  deci- 
sions under  the  Code.  See  New  York 
cases  in  note  in  27  L.B.A.(N.S.)  209,  and 
additional  cases  set  out  infra.  And  see 
also  the  following  recent  cases,  in  which 
it  was  recognized  that  the  general  com- 
mon-law rule  was  that  a  reversal  of  a 
judgment  against  several  joint  tort- 
feasors, because  erroneous  as  to  a  part 
of  the  eodefendants,  necessitated  a  re- 
versal as  to  all  the  defendants;  but  in 
which  such  rule  was  not  adhered  to: 
North  Alabama  Traction  Co.  v.  Hays 
(1913)  184  Ala.  592,  64  So.  39;  ZibbeU 
V.  Southern  P.  Co.  (1911)  160  CaL  237, 
116  Pac.  513;  Fearon  v.  Fodera  (1915) 
169  CaL  370,  148  Pac.  200,  Ann.  Cas. 
1916D,  312;  Claric  v.  Torehiana  (1912) 
19  CaL  App.  786,  127  Pac.  831;  Brown 
&  Sons  Lumber  Co.  v.  Sessler  (1913) 
128  Tenn.  665,  163  S.  W.  812,  Ann.  Cas. 
1915C,  103,  7  N.  C.  C.  A.  614;  Pence 
V.  Bryant  (1913)  73  W.  Va.  126,  80 
S.  E.  137. 

Of  course,  this  rule  will  be  followed 
where  to  hold  otherwise  would  prejudice 
the  interests  of  some  of  the  defendants. 
Thus,  in  Menton  v.  Lee  (1870)  30  U.  C. 
Q.  B.  281,  where  a  general  verdict  was 
obtained  against  several  tort-feasors 
which  was  clearly  erroneous  as  to  some, 
it  was  held  that  there  must  be  a  rule 
absolute  for  a  new  trial,  and  that  the 
verdict  could  not  be  allowed  to  stand 
as  to  one,  especially  where  such  action 
might  work  an  injustice  as  to  him.  And 
see  Washington  Gaslight  Co.  v.  Lans- 
den  (1899)  172  U.  S.  534,  43  L.  ed.  543, 
19  Sup.  Ct.  Rep.  296,  wherein  the  court 
reversed  a  judgment  in  toto  for  error 
L.K.A.1918C. 


as  to  some  of  the  defendants,  and  grant- 
ed a  new  trial  to  all  the  defendants,  on 
the  ground  that  it  might  work  injustice 
if  left  intact  as  against  one  of  the  de- 
fendants only. 

In  Miller  v.  United  R.  Co.  (1911)  155 
Mo.  App.  528,  134  S.  W.  1045,  following 
Mulderig  v.  St.  Louis,  K.  C.  &  C.  R.  Co. 
(1906)  116  Mo.  App.  655,  94  S.  W.  801, 
which  is  set  out  in  the  note  in  27  L.R.A. 
(N.S.)  at  p.  214,  it  was  held  that  where, 
by  virtue  of  a  statute,  contribution  may 
be  had  among  joint  tort-feasors,  a 
judgment  against  two  tort-feasors  must 
be  reversed  as  to  both,  although  preju- 
dicial error  intervened  as  to  one  only. 

But,  as  stated  above,  the  early  and 
soM^alled  common-law  rule  that,  if  an 
entire  judgment  against  several  joint 
tort-feasors  is  reversed  as  to  one,  it 
must  be.  reversed  as  to  all,  in  many 
jurisdictions,  has  been  either  relaxed  by 
judicial  decision,  or  modified  or  entire- 
ly superseded  by  statute.  Thus,  in  An- 
gell  V.  Chicago,  R.  I.  &  P.  R.  Co.  (1916) 
98  Km.  268,  157  Pac.  1196,  denying  re- 
hearing of  (1916)  97  Kan.  688,  156  Pac. 
763,  it  was  held  that  an  entire  judg- 
ment against  joint  tort-feasors  may  be 
affirmed  as  to  a  part  of  them  and  re- 
versed as  to  others  where  no  substantial 
injustice  will  result,  as,  for  example, 
where  an  error  was  committed  which 
was  prejudicial  to  some  of  the  individ- 
ual defendants,  and  not  as  to  other  de- 
fendants, the  court  saying  that  this  is 
"the  more  reasonable,  as  well  as  the  more 
modern,  rule."  And  in  McGee  v.  Van- 
over  (1912)  148  Ky.  737,  147  S.  W. 
742,  Ann.  Cas.  1913E,  500,  it  was  ex- 
pressly held  that,  where  several  tort- 
feasors are  sued  jointly  and  a  joint 
judgment  obtained,  there*  may  be  a  re- 
versal as  to  some  and  an  affirmance  as 
to  another,  without  the  validity  of  the 
judgment  being  affected  as  to  the  latter. 
And  in  Ohio  the  rule  seems  to  be  that 
a  judgment  against  joint  tort-feasors 
may  be  reversed  as  to  some  and  affirmed 
as  to  other  defendants.  See  Reugler  v. 
Lilly  (1875)  26  Ohio  St.  48,  and  Norton 
V.  Parker  (1896)  17  Ohio  C.  C.  715,  8 
Ohio  C.  D.  572,  both  of  which  are  set 
out  on  p.  215  of  the  note  in  27  L.R.A. 
(N.S.).  But  see  to  the  contrary  the 
earlier  case  of  Blanchard  v.  Gregory 
(1846)  14  Ohio,  413,  wherein  it  was  held 
that  a  judgment  against  joint  tort- 
feasors which  was  erroneous  as  to  one 
defendant  was  erroneous  and  must  be 
reversed  as  to  all.  And  in  North  Ala- 
bama Traction  Co.  v.  Hays  (1913)  184 
Ala.  592,  64  So.  39,  it  was  said  that 
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while,  as  a  general'  rule,  joint  judgments 
are  to  be  treated  as  entireties  on  appeal, 
and  a  reversal  on  the  appeal  of  one  re- 
quires a  reversal  as  to  both,  such  prin- 
ciples have  no  application  where,  on  the 
undisputed  facts,  one  party  had  no 
proximate  or  responsible  connection 
with  the  wrong  complained  of,  that  in 
such  a  case  a  reversal  of  the  judgment 
as  to  such  party  does  not  require  a  re- 
versal of  the  judgment  against  the  guil- 
ty party,  and  that  the  judgment  should 
be  affirmed  as  to  the  latter.  In  this  case 
the  court  said  that  the  policy  of  the 
^'general  rule"  stated  by  it  was  that, 
where  the  rights  and  obligations  of  the 
jjarties  are  necessarily  blended  in  the 
judgment,  and  are  thus  dependent  one 
upon  the  other,  though  they  be  not 
strictly  joint,  the  appellate  court  will 
render  such  judgment  as  will  permit  and 
require  the  entire  controversy  to  be 
settled  in  one  proceeding  in  which  the 
rights  and  liabilities  of  all  parties  may 
be  considered  and  consistently  deter- 
mined, and  that,  under  the  facts  of  the 
case  under  consideration,  such  policy 
would  be  adhered  to  by  reversing  as  to 
the  party  obviously  not  responsible,  and 
affirming  as  to  the  party  clearly  guilty 
of  the  wrong  complained  of. 

And  in  California  under  a  statute 
(Code  Civ.  Proc.  §§  578,  579)  providing 
that  judgment  may  be  for  or  against 
one  or  more  of  several  defendants  sued 
as  joint  tort-feasors,  it  has  been  held 
that,  where  an  entire  judgmeAt  has  been 
taken  against  several  joint  tort-feasors, 
it  may  be  affirmed  as  to  some  and  re- 
versed as  to  others  if  the  proofs  justi- 
fv  it.  Fowden  v.  Pacific  Coast  S.  S. 
Co.  (1906)  149  Cal.  151,  86  Pac.  178; 
Zibbell  V.  Southern  P.  Co.  (1911)  160 
Cal.  237,  116  Pac.  513,  holding  that, 
where  an  entire  judgment  has  been  tak- 
en against  several  joint  tort-feasors 
consisting  of  a  railway  company  and  its 
servants,  it  could  be  affirmed  as  against 
the  company  and  some  of  the  servants 
and  reversed  as  to  another  servant  as 
to  whom  it  was  erroneous;  Clark  v. 
Torehiana  (1912)  19  Cal.  App.  786,  127 
Pac.  831.  This  rule  was  again  recog- 
nized in  Fearon  v.  Fodera  (1915)  1G9 
Cal.  370,  148  Pac.  200,  Ann.  Cas.  1916D, 
312. 

So,  in  New  Jersev,  under  the  provision 

of   the   Practice   Act    of  1912    (Pamph. 

Laws  1912,  p.  397)    that,  where  a  new 

trial  is  granted,  '*it  shall  only  be  a  new 

trial   of  the  question  or  questions  with 

respect  to  which  the  verdict  is  found  to 

be  wrong,  if  separable,''  it  has  been  held 

that,  where  a  judgment  has  been  obtained 
L.R.A.1918C. 


against  joint  tort-feasors  which  is  wrong 
as  to  some,  but  correct  as  to  the  others, 
the  judgment,  so  far  as  it  is  correct, 
will  be  affirmed,  and  reversed  only  as 
to  the  others.  Hagy  v.  Hafner  (1914) 
86  N.  J.  L.  502,  94  Atl.  48,  holding  that 
the  statute  applied  to  a  judgment 
against  joint  tort-feasors,  and  that  the 
questions  concerning  the  liability  of  the 
different  defendants  were  **8eparable" 
within  the  meaning  of  the  act.  Upon 
the  latter  question  the  court  argued  as 
follows:  "The  statute  referred  to  is 
remedial  in  character,  having  for  its  pur- 
pose the  limitation  of  unnecessary  litiga- 
tion, the  1st  section  declaring  that  it 
*shall  be  liberally  construed,  to  the  end 
that  legal  controversies  may  be  speedily 
and  finally  determined  according  to  the 
substantive  rights  of  the  parties.'  Sepa- 
rable, as  used  in  the  statute,  means  a 
distinct  cause  of  action  existing  in  the 
suit,  on  which  a  separate  and  distinct 
action  may  be  brought,  and  complete  re- 
lief afforded  as  to  such  cause  of  action. 
In  joint  torts  the  plaintiff  may  proceed 
against  the  persons  jointly  liable  in  one 
action,  or  against  them  separately;  judg- 
ment against  one,  when  satisfied,  bar- 
ring an  action  by  the  plaintiff  against 
the  other  joint  wrongdoers." 

And  in  New  York  the  later  cases  de- 
cided under  the  Code  support  the  view 
that  a  judgment  against  joint  tort- 
feasors may  be  reversed  as  to  some  and 
affirmed  as  to  others.  Schultz  v.  United 
States  Fidelitv  &  G.  Co.  (1911)  201  N. 
Y.  230,  94  N.'  E.  601,  affirming  (1909) 
134  App.  Div.  260,  118  N.  Y.  Supp.  977, 
holding  that  where,  in  an  action  for 
false  imprisonment  and  malicious  prose- 
cution against  two  defendants,  a  jud*^- 
ment  was  obtained  against  both,  such 
judgment,  .in  form  against  both,  wai^ 
jointly  and  severally  enforceable,  and 
could  be  reversed  as  to  one  and  enforced 
as  to  the  other  defendant. 

And  again  in  Tennessee,  under  a  stat- 
ute providing  that  no  judgment  shall 
be  revei-sed  in  the  supreme  court  unless 
for  errors  which  affect  the  merits  of 
the  judgment  complained  of,  it  is  held 
that  the  technical  rule  that  a  judgment 
is  an  entire  thing  and  if  void  as  to  one 
party  cannot  be  allowed  to  stand  as 
to  any  of  the  other  parties  falls  within 
the  statute,  so  that  it  cannot  be  set  up 
that  a  judgment  against  joint  tort-feas- 
ors which  is  bad  as  to  one  of  the  de- 
fendants is  bad  as  to  all,  at  least,  where 
it  is  not  erroneous  as  to  the  party  ask- 
ing that  it  be  declared  bad  as  to  all 
the  defendants.  Smith  v,  Foster  (1866) 
3  Coldw.    (Tenn.)   147;  Brown  &  Sons 
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Lumber  Co.  v.  Sessler  (1913)  128 
(Tenn.)  665,  163  S.  W.  812,  Ann.  Cas. 
1915C,  103,  7  N.  C.  C.  A.  614,  holding 
tbafc  the  rule  that  a  judgment  against 
joint  tort-feasors  may  be  reversed  as  to 
one  and  affixmed  as  to  others  is  the  more 
modem  rule,  is  obviously  just,  and  is 
founded  on  common  sense.  And  see 
Nashville  Street  R.  Co.  v.  Gore  (1901) 
106  TeniL  390,  61  S.  W.  777. 

And  where  an  appellate  court  may  af- 
firm as  to  a  part  and  reverse  as  to  the 
rest  of  the  joint  tort-feasors,  against 
all  of  whom  an  entire  judgment  has  been 
obtained,  it  naturally  follows  that  a 
new  trial  may  be  granted  as  to  one  or 
more,  and  not  as  to  the  others.  See 
Fowden  v.  Pacific  Coast  S.  S.  Co.  (Cal.) 
supra,  holding  that  the  granting  of  a 
new  trial  as  to  one  of  two  joint  tort- 
feasors did  not  vacate  the  verdict  and 
judsjment  as  to  the  other;  Clark  v. 
Torchiana  (1917)  19  Oal.  App.  786,  127 
Pae.  831:  and  Hag\^  v.  Hafner  (1914) 
86  N.  J.  L.  502,  94*^  Atl.  48. 

And  where  an  entire  verdict  has  been 
rendered  against  joint  tort-feasors,  the 
plaintiff  may  dismiss  his  suit  as  to  a 
part  of  the  defendants,  and  take  judg- 
ment against  the  others.  Postal  Teleg.- 
Cable  Co.  V.  Likes  (1907)  225  lU.  249, 
80  N.  B.  136;  Siltz  v.  Springer  (1908) 
236  m.  276,  85  N.  E.  748;  Pecararo  v. 
Halberg  (1910)  246  lU.  95,  92  N.  E. 
600;  Pence  v.  Brvant  (1913)  73  W.  Va. 
126,  80  S.  E.  137,  holding  that  this  is 
the  rule  sustained  by  reason  and  by  the 
later  authorities.  And  in  Carper  v.  Ris- 
don  (1904)  19  Colo.  App.  530,  76  Pae. 
744,  it  was  said  that  an  action  based 
on  a  joint  trespass  and  brought  against 
the  trespassers  might,  "at  any  time  be- 
fore judgment,"  have  been  dismissed  by 
the  plaintiff  as  to  one  defendant  and 
continued  as  to  the  other.  Also,  in 
Western  U.  Teleg.  Co.  v.  Griffith  (1900) 
111  Ga.  651,  36  S.  E.  859,  8  Am.  Neg. 
Rep.  200,  it  was  said  that,  in  an  action 
brought  against  joint  tort-feasors,  the 
plaintiff  could,  after  verdict,  abandon 
his  ease  as  to  some  of  the  defendants 
and  proceed  against  the  others.  This 
rule  is  based  upon  the  theory  that,  since 
there  is  no  contribution  between  joint 
wrongdoers,  the  defendant  against  whom 
the  judgment  was  rendered  cannot  com- 
plain that  such  a  course  is  irregular, 
even  if  it  is  so  r^:arded.  Postal  Teleg.- 
Cable  Co.  v.  Likes  (CI.)   supra. 

A  fortiori,  a  plaintiff  who  has  ob- 
tained a  verdiet  against  two  joint  tort- 
feasors may  have  the  action  dismissed 
as  to  one  of  them  and  judgment  entered 

against  the  other,  where  all  the  parties 
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consented  to  such  dismissal.  Dewoody 
T.  Guertin.  (1899)  13  Colo,  App.  517, 
58  Pae.  794.  In  this  connection  the  court 
said:  /*We  can  discover  no  basis  for  the 
contentipn.  that  the  judgment  is  irregu- 
lar and  void  because  the  verdict  was 
against  Dewoody  and  Baker,  and  the 
judgment  only  against.  Dewoody,  because 
prior  to  the  entry  of.  judgment  the 
parties  stipulated  that  the  action  might 
be  dismissed  as  to  Baker.  We  see  no 
reason  under  those  circumstances  why, 
he  being  eliminated  from  the  case  and 
the  verdict  being  against  Dewoody,  the 
judgment  should  not  follow  as  against 
the  complaining  party.  There  might  be 
circumstances,  perhaps,  imder  which 
some  question  might  be  raised  respect- 
ing the  regularity  of  such  proceedings, 
but  in  this  case  it  appears  that  all 
parties  selected  as  defendants,  if  found 
liable,  were  joint  tort-feasors,  and  any 
one,  two,  or  more,  or  all,  might  be  sued, 
and,  since  they  are  jointly  and  severally 
liable,  a  recovery  can  be  had  against  one 
for  all  the  damages,  or  a  judgment 
against  them  all  and  a  collection  en- 
forced as  against  one.  We  can  discover 
no  legal  or  insurmountable  reason 
against  the  entry  of  judgment  against 
Dewoody  on  the  verdict  when  by  his 
consent  Baker  was  dismissed  from  the 
action." 

And  in  jurisdictions  where  the  plain- 
tiff has  a  right  to  take  judgment  in  an 
action  of  tort  against  a  part  only  of 
those  against  whom  a  verdict  is  ren- 
dered, and  dismissed  as  to  the  others,  it 
follows  that  the  trial  court  may  grant 
a  new  trial  to  such  others  without  dis- 
missing. Pecararo  v.  Halberg  (1910) 
246  lU.  95,  92  N.  E.  600.  And  see  to  the 
same  effect  Pence  v.  Bryant  (1913)  73 
W.  Va.  126,  80  S.  E.  137,  which  in  effect 
overrules  Tracy  v.  Cloyd  (1877)  10  W. 
Va.  19,  wherein  it  was  held  that  a  ver- 
dict against  joint  trespassers  upon  a 
joint  plea  cannot  be  vacated  as  to  only 
one  of  the  defendants.  In  the  Pence 
Case  the  court  said  that  the  early  rule 
of  entirety  of  verdict  and  judgment  is 
a  purely  technical  one,  and  is  not  sus- 
tained by  reason  or  by  later  authori- 
ties, and  that  even  if  plaintiff  made  no 
offer  to  dismiss  as  to  one  against  whom 
the  verdict  was  erroneous,  it  was  the 
duty  of  the  trial  court  upon  a  joint 
motion  for  a  new  trial  to  grant  such  a 
new  trial  as  to  that' defendant,  and  let 
the  verdict  stand  as  to  the  others.  So, 
in  the  Pennsylvania  ease  of  Crane  v. 
Lynch  (1905)  27  Pa.  Super.  Ct.  565, 
where  a  verdict  was  obtained  against t 
joint  tort-feasqcs,  and  it  was    then  dis- 
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covered  that  one  of  the  4ef6iid«iitti  w«8 
a  minoFy  the  eourt  directed  the  plaintiff 
to  enter  a  nolle  prosequi  as  to  such  mi- 
nor, and  the  verdiet  asd  jiid|n>^ent  were 

allowed  to  stand  as  agrainst  the  other  de* 
fendanty  the  court  saying  that  the  result 
of  such  procedure  was  to  leave  the  lat- 
ter exactly  as  if  he  had  been  sued  alone, 
and  that  plaintiff  could  have  sued  him 
alone  had  he  so  elected.  And  in  Indiana 
it  has  been  held  that,  upon  a  joint  mo- 
tion for  a  new  trial  after  an  entire  ver- 
dict for  wilful  tort  against  two  joint 
tort-feasors,  the  court  may  grant  the 
motion  as  to  one  defendant  and  deny 
it  as  to  the  other,  and  such  other  can- 
not assign  such  action  as  error,  at  least 
in  the  absence  of  a  separate  motion  for 
a  new  trial,  he  not  being  prejudiced,  as 
he  is  severally  liable  for  the  whole 
judgment,  and  not  entitled  to  contribu- 
tion from  his  codefendants.  Kelley  v. 
Kelley  (1893)  8  Ind.  App.  606,  34  N. 
£.  1009,  petition  for  rehearing  overruled 
in  (1894)  —  Ind.  App,  — ,  36  N.  E.  165. 
And  in  South  Carolina  it  is  held  that  it 
is  within  the  province  of  a  trial  judge 
to  grant  a  new  trial  in  any  case  where 
several  tort-feasors  are  sued  and  the  ver- 
diet is  against  all  or  more  than  one,  and 
if,  in  his  opinion,  the  evidence  does  not 
sustain  the  verdict  as  to  some,  but  does 
as  to  others,  he  may  grant  it  as  to  the 
former  and  deny  it  as  to  the  latter,  pro- 
vided it  is  reasonably  certain  that  no 
injustice  will  result  to  the  defendant  or 
defendants  against  whom  the  verdiet  is 
allowed  to  stand.  Webber  v.  Jonesville 
(1913)  94  S.  0.  189,  77  S.  E.  857,  hold- 
ing that,  where  punitive  damages  are  as- 
sessed, it  is  better  practice  to  grant  a 
new  trial  as  to  all.  And  in  Tennessee 
the  rule  is  that  a  joint  verdict  against 
several  tort-feasors  may  be  set  aside  by 
the  trial  court  as  to  those  defendants  as 
to  whom  it  is  found  erroneous,  and  sus- 
tained and  enforced  against  others  as 
to  whom  it  is  found  to  be  correct.  Nash- 
ville Street  R.  Co.  v.  Gore  (1901)  106 
Tenn.  390,  61  S.  W.  777.  Likewise,  in 
Washington  it  has  been  held  that,  where 
a  joint  verdict  had  been  obtained  against 
tort-feasors,  the  action  of  the  trial  court 
in  setting  aside  the  verdict  as  to  one 
defendant  cannot  be  urged  as  error  by 
the  other  defendants,  the  theory  bein(>: 
advanced  that,  since  the  defendants  are 
separably  liable,  n9  one  but  the  plaintiff 
can  object  to  a  dismissal  as  to  one  or 
more  of  the  defendants  condemned  by 
a  verdict.  Birkel  v.  Chandler  (1901) 
26  Wash.  241,  66  Pac.  406.  And  in  Ken- 
tucky where  separate  or  joint  judgments 
are  authorized  against  one  or  more  joint 
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defendants,  as  the  ease  jnay  reqidfe,  the 
eoart  vuty,  upon  motion  ^Zor  a  new  trial 
by  joint  tort-feasors  against  whom  a 
joint  verdict  has  been  obtnundt  gnat 
a  new  trial  as  to  part  o£  them  and  let 
the  verdiet  stand  as  to  the  otiien.  Lot- 
ing  V.  Com.  (1898)  103  Ky.  &34^  45  S. 
W.  773. 

In  connection  with  the  practice  as  to 
new  trial  in  the  English  court  of  appeal 
since  the  Judicature  Act  1890,  see  Order 
39,  r6,  which  in  effect  provides  that, 
where  a  wrong  or  miscarriage  affects 
some  or  one  only  of  the  parties,  the  court 
may  give  final  judgment  as  to  some  or 
one  only  of  the  parties,  and  direct  a 
new  trial  as  to  the  other  party  or 
parties. 

Separate  motiona  and  appeals. 

The  early  English  authorities  seem  to 
be  to  the  effect  that  a  verdict  cannot 
be  set  aside  or  a  new  trial  granted  at  the 
instance  of  some  joint  tort-feasors  as 
to  them,  and  allowed  to  stand  as  to 
the  other  defendants.  See  Parker  v. 
Godin  (1728)  2  Strange,  813,  93  Bug. 
Reprint;  866.  And  see  also  Bond  v. 
Spark  (1700)  12  Mod.  275,  88  Eng.  Re- 
print, 1318,  wherein  it  was  held  that  a 
new  trial  could  not  be  granted  to  one 
of  three  tort-feasors,  even  though  the 
others  had  been  acquitted  by  the  ver- 
dict, but  that  a  new  trial,  if  granted, 
must  be  as  to  all ;  unless,  perhaps,  where 
a  new  trial  is  granted  as  to  some  with 
the  consent  of  all,  as  was  the  case  in 
Price  V.  Harris  (1833)  10  Bing.  331,  131 
£ng.  Reprint,  932,  3  Moore  &  S.  838,  3 
L.  J.  C.  P.  N.  S.  73. 

And  in  North  Carolina  the  early  cases 
ruled  that  one  of  several  tort-feasors 
against  whom  a  joint  judgment  had  been 
obtained  eould  not  appeal  therefrom,  it 
being  said  that  such  a  judgment  is  a  joint 
one  against  all  the  defendants,  and  that 
an  appeal  by  less  than  all  the  defend- 
ants must  be  dismissed  on  motion  there- 
for. Donnell  v.  Shields  (1848)  30  N.  C. 
(8  Ired.  L.)  371.  This  case  seems  to 
go  to  the  extent  of  holding  that  one  de- 
fendant cannot  appeal  if  his  codefend- 
ants refuse  to  join.  However,  the  de- 
cision relies  upon  earlier  ones  made  in 
actions  ex  contractu.  And  in  North 
Carolina  the  rule  has  been  so  changed 
by  statute  that  either  party  may  now 
appeal.  See  Clarke's  Code  Civ.  Proc. 
(N.  C.)  1900,  §  547. 

But  the  rule  supported  by  the  major- 
ity of  the  cases,  and  especially  of  the 
more  recent  ones,  is  that  a  single  joint 
tort-feasor  may  move  for  a  new  trial 
of  an  issue  which  resulted  in  a  joint 
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judgment,  although  he  and  his  codefend- 
ants  were  sued  jointly,  pleaded  jointly, 
and  defended  jointly.  This  rule  was  ex- 
pressly laid  down  in  Albright  v.  McTighe 
(1892)  49  Fed.  817  (one  of  three  moved 
for  a  new  trial  and  motion  was  granted). 
And  see  the  supporting  dicta  in  Fernan- 
dez V.  Calaf  (1914)  7  Porto  Bico  Fed. 
Rep.  80.  And  that  in  Ohio  tort-feasors 
against  whom  a  joint  judgment  has  been 
obtained  may  make  separate  motion  for 
a  new  trial,  see  Heffner  v.  Moyst  (1883) 
40  Ohio  St.  112,  wherein  separate  mo- 
tions for  a  new  trial  by  judgment  de- 
fendants who  had  been  sued  as  joint 
tort-feasors,  but  had  pleaded  separately, 
were  entertained.  And  see  Havden  v. 
Woods  (1884)  16  Neb.  306,  20*  X.  W. 
345,  wherein  it  was  said  that  this  rule 
is  based  upon  the  ground  that,  since  the 
liability  of  joint  tort-feasors  is  both 
joint  and  several,  and  the  verdict  may 
be  against  one,  and  not  the  other,  it 
reasonably  follows  that  a  new  trial  may 
be  granted  to  one,  and  not  the  other, 
where  separate  motion  therefor  has  been 
made. 

And  similar  conclusions  have  been 
reached  under  a  number  of  statutes. 
Thus,  in  Connecticut,  where  a  statute 
gives  the  right  of  appeal  to  any  party 
aggrieved,  one  of  two  joint  tort-feasors, 
against  both  of  whom  an  entire  judg- 
ment has  been  obtained,  may,  upon  fil- 
ing the  statutor^^  notice  of  appeal,  take 
an  appeal  without  joining  his  codefend- 
Ant  or  obtaining  from  the  court  an  or- 
der of  severance.  Brockett  v.  Fair 
Haven  &  W.  R.  Co.  (1900)  73  Conn. 
428,  47  Atl.  763,  holding  that  a  sever- 
ance is  made  where  one  joint  tort-feasor 
in  pursuance  of  statutory  authority  con- 
tinued the  cause  in  another  court,  and 
the  other  codefendant  did  not  appear, 
although  he  had  a  right  to  do  so  by 
virtue  of  the  filing  of  the  notice  of  ap- 
peal by  the  continuing  defendant.  And 
under  a  California  statutory  provision 
that  judgment  may  be  for  or  against 
one  or  more  of  several  defendants  sued 
as  joint  tort-feasors,  it  has  been  held 
(Fearon  v.  Fodera  (1916)  169  OaL  370, 
148  Pac.  200,  Ann.  Cas.  1916D,  312), 
that  one  of  several  joint  tort-feasors 
against  all  of  whom  a  judgment  has 
been  obtained  may  take  an  appeal  there- 
from or  move  for  a  new  trial  without 
joining  the  other  codefendants,  or  even 
notifving  them  of  his  intention  to  do 
so.  in  Rhode  Island,  where  the  practice 
permits  one  joint  defendant  to  interpoee 
a  separate  defense  and  to  take  excep- 
tions without  the  concurrence  of  his  co- 
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defendants,  and  by  statute  it  is  provided 
that  any  party  entitled  to  except  may 
file  a  motion  for  a  new  trial  for  any  rea- 
son for  which  a.  new  trial  is  usually 
granted  at  common  law,  it  has  been  held 
that  joint  tort-feasors  against  whom  a 
single  verdict  has  been  rendered,  but  w^ho 
made  separate  defenses,  may  make  separ- 
ate motions  for  a  new  trial.  J.  Samuels 
&  Bro.  v.  Superior  Ct.  ante,  967.  And 
in  New  York  it  has  been  held  that  a 
judgment  in  form  entire  against  joint 
tort-feasors,  since  it  is  severally  as  well 
as  jointly  enforceable,  may  be  appealed 
from  or  submitted  to  by  any  defendant 
individually.  Schultz  v.  United  States 
Fidelitv  &  G.  Co.  (1911)  201  N.  T.  230, 
94  N.  E.  601,  affirming  (1909)  134  App. 
Div.  260,  118  N.  Y.  Supp.  977,  holding 
that  where  one  defendant  only  appealed 
his  codefendant  submitted  to  any  judg- 
ment that  might  be  rendered. 

And  in  New  Mexico  it  has  been  held, 
without  reference  to  statutory  provi- 
sion, that  where  a  judgment  is  rendered 
against  tort-feasors  jointly  one  may 
bring  error  to  review  the  same  without 
joining  the  other  defendants  and  with- 
out notice  of  severance.  New  Mexico 
&  S.  P.  R.  Co.  v.  Madden  (1893)  7 
K.  M.  216,  34  Pac.  50,  holding  that, 
upon  review  of  a  judgment  against  joint 
tort-feasors  upon  the  appeal  of  one,  the 
judgment  need  not  be  reversed  as  to 
the  other  defendant,  and  it  being  said 
that  if  such  other  desired  a  reversal  he 
should  have  asked  for  it. 

But  the  weight  of  authority,  at  least 
in  the  absence  of  statutory  imndaion, 
is  that  where  tort-feasors  are  sued  joint- 
ly and  a  joint  judgment  obtained,  one 
tort-feasor  cannot  sue  out  a  writ  of 
error  without  reference  to  his  codefend- 
ant, or  any  showing  that  the  latter  had 
been  notified  to  appear  and  failed  to  do 
so,  or  had  refused  to  join  in  the  pro- 
ceedings in  error  (Holbrook,  C.  &  D. 
Contracting  Co.  v.  Menard  (1906)  76 
C.  C.  A.  258,  145  Fed.  498;  Interurban 
Street  R.  Co.  v.  Menard  (1906)  76  C. 
C.  A.  260,  145  Fed.  500) ;  or  in  other 
words,  that  all  parties  against  whom  a 
joint  judgment  in  a  tort  action  has  been 
rendered  are  necessary  parties  to  a  re- 
view by  an  appellate  court,  and  the  fail- 
ure to  join  them  is  generally  ground  for 
dismissal  (Kansas  City  v.  Hart  (1899) 
60  Kan.  684,  57  Pac.  938;  Palmer  v. 
Kennedy  (1830)  7  J.  J.  Marsh.  (Ky.) 
498).  It  has  been  said  that  the  reasons 
for  this  practice  are  that  the  successful 
party  may  be  at  liberty  to  proceed  in 
I  the  enforcement  of  his  judgment  against 
the  parties  who  do  not  desire  to  have 
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it  reviewed,  and  that  the  appellate  t 
tribunal  shall  not  be  required  to  decide 
a  second  or  third  time  the  same  ques- 
tion on  the  same  record.  Holbrook,  C. 
&  D.  Contracting  Co.* v.  Menard  (Fed.) 
supra. 

But  where  one  of  the  defendants  re- 
fuses to  join  in  a  writ  of  error  or  an 
appeal,  the  other  has  a  formal  remedy 
by  summons  and  severance,  or  its 
equivalent,  which  under  the  more  mod- 
ern and  lilDeral  practice  is  a  showing  by 
the  record  that  the  party  had  been  noti-  • 
lied  to  appear  and  had  failed  to  do  so, 
or  that  he  appeared  and  refused  to  join, 
in  either  of  which  cases  it  has  been  held 
the  court  has  jurisdiction  to  entertain 
the  motion  of  the  party  who  prayed  for 
it  as  to  his  own  interest.  Holbrook, 
C.    &    D.    Contracting    Co.    v.    Menard 


(Fed.)  and  Palmer  v.  Kennedy  (Ky.) 
supra,  holding  that  an  appeal  may  be 
taken  from  a  joint  judgment  by  one  of 
the  defendants  against  the  will  of  his 
codefendant.  And  it  has  been  held  that 
it  is  no  objection  to  the  jurisdiction  of 
an  appellate  court  that  all  the  parties 
against  whom  a  joint  judgment  for  a 
tort  has  been  obtained  did  not  unite 
in  bringing  a  single  proceeding  for  re- 
view, where  the  petitioner's  codefend- 
ants  were  made  defendants  in  error  in 
the  proceedings  for  review.  Kansas  City 
V.  Hart  (Kan.)  supra  (both  judgment 
defendants  brought  separate  proceedings 
for  review,  joining  the  other  as  a  de- 
fendant in  error,  so  that  all  the  parties 
w^ere  before  the  court  in  each  of  the  pi»- 
ceedings).  G.  J.  C. 


TKNNESSEK  SUPREME  COURT. 

SOUTHERN    RAII-WAY    COMPANY,   Plff. 

in  Certiorari, 

V. 

LEWIS  &  ADCX)CK  COMPANY. 

(—  Tenn.  —,  201  S.  W.  131.) 

Carrier  —  1o8h  —  agreement  to  |>ay  — 
elisor  iininatlon. 

1.  An  agreement  by  a  terminal  carrier  to 
pay  for  injury  to  an  interstate  sliipnient 
not  occurring  on  its  lines  is  void  for  dis- 
crimination where  the  bill  of  lading  pro- 
vides that  no  carrier  shall  be  liable  for  loss 
not  occurring  on  ita  own  road. 

For  oth^'r  cases,  see  Carriers,  IV.  c,  4,  in 

Dig.  1-62  N.  S, 
Ef^topi^el  —  to  deny  liability  —  illegal 

contract. 

2.  A  terminal  carrier  is  not  estopped  to 
deny  liability  under  its  promise  to  pay  a 
loss  not  occurring  on  its  own  line,  is  void 
as  an  unlawful  discrimination,  by  the  fact 
that  the  shipper  has.  in  reliance  on  the 
promise,  lost  his  remedy  against  the  carrier 
liable  for  the  loss. 

l^*or  other  cases,  see  Estoppel^  III.  d,  in  Dig. 
1-62  N.  8. 

Appeal  —  af^signnient  of  error  —  suffi- 
ciency. 

3.  An  assignment  that  the  trial  court 
erred  in  not  peremptorily  instructing  the 
jury  is  equivalent  to  an  assignment  that 
there  was  no  evidence  to  support  the  ver- 
dict. 

For  other  cases,  see  Appeal  and  Error,  VI.. 
p,  2,  in  Dig.  1-52  N.  8. 

(February  11,  1918.) 


Xote. «—  For  waiver  by  carrier  of  con- 
tractual rights  under  interstate  shipments 
as  unlawful  discrimination  among  shippers, 
see   annotation   following   this   case,    post, 

078. 
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CERTIORARI  to  the  Court  of  Civil 
Appeals  to  review  a  judgment  affirming 
a  judgment  of  the  Circuit  Court  lor  Knox 
County  in  favor  of  plaintiff  in  a  suit  to 
recover,  under  an  alleged  agreement  with 
defendant's  agent,  for  injury  to  a  shipment 
of  oats.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Roscoe  Word,  for  plaintiff  in  cer- 
tiorari : 

This  l)eing  an  interstate  shipment,  the 
only  right  that  plaintiffs  have  to  recover, 
if  at  all,  is  by  virtue  of  the  bill  of  ladin«; 
or  contract  issued  to  the  Richter  Grain 
Company,  which  was  transferred  to  plain- 
tiffs, upon  their  paying  the  draft  through 
the  local  banks;  they  thereby  becoming  the 
owners  of  the  said  car  of  oats,  and  parties 
to  said- bill  of  lading. 

Georgia,  F.  &  A.  R.  Co.  v.  Blish  Mill.  Co. 
241  U.  8.  190,  60  L.  ed.  948,  36  Sup.  Ct. 
Rep.  541;  Kansas  City  Southern  R.  Co. 
v.  Carl,  227  U.  S.  639,  57  L.  ed.  683,  33 
Sup.  Ct  Rep.  391;  Southern  R.  Co.  v. 
Prescott,  240  U.  S.  632,  60  L.  ed.  836,  36 
Sup.  Ct.  Rep.  469;  Atchison,  T.  &  S.  F.  K, 
Co.  v.  Robinson,  233  U.  S.  173,  58  L.  ed. 
001,  34  Sup.  Ct.  Rep.  556;  Louisville  &  X. 
R.  Co.  V.  Maxwell,  237  U.  S.  94,  59  L.  ed. 
853,  L.RJ^.1915E,  6C5,  P.U.R.1915C,  300, 
35  Sup.  Ct.  Rep.  494. 

Mr.  J.  M.  Meek  also  for  plaintiff  in  cer- 
tiorari. 

Mr.  A.  C.  Grimm  for  defeadant  in  cer- 
tiorari. 

Green,  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  brought  by  Lewis  &  Adcock 
to  recover  $150,  the  amount  of  damage 
claimed  to  have  been  suffered  by  a  carload 
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of  oats.     The  oats  were  shipped  from  the 

Richter  Grain  Company  in  Cincinnati,  Ohio, 

to  the  plaintiffs  below  at   Knoxville,   Ten- 
nessee, on  a  uniform  througli  bill  of  lading. 

The  car   was   roiited   over  the   Cincinnati, 

Xew  Orleans,  &  Texas  Pacific  Railroad  and 

the  Southern  Railway  Company. 
The  proof  showed  clearly  that  the  grain 

WHS  damaged  prior  to  its  delivery   to   the 

Southern   Railway  Company.     This   fact  is 

not  controverted. 
The    plaintiffs     below    introdwced    proof 

tending    to    show    that    they    had    made    a 

claim  aginst  the  Southern  Railway  Com- 
pany for  damage  to  this  shipment,  and  that 

an  agent  of  the  Southern  Railway  Company 

had  agreed  to  pay   them   for  this   damage 

^l^O.    This  was  denied  by  the  railway  com- 
pany. 
The  railway   company   also   relied   on   a 

stipulation  in  the  bill  of  lading  as  follows: 

"No  carrier  shall  be  liable  for  loss,  damage, 

or  injury  not  occurring  on  its  own  road,  or 

its  portion  of  the  route,  nor  after  said  prop- 
erty has  been  delivered  to  the  next  carrier, 
except  as  such  liability,  is,  or  may  be,  im- 
posed by  law."    • 

There  was  a  judgment  against  the  rail- 
way company  for  $150,  the  amount  sued 
for,  in  the  court  below,  and  this  judgment 
was  affirmed  by  the  court  of  civil  appeals. 
A  petition  for  certiorttri  has  been  granted 
bv  this  court  and  the  case  heard  by  us. 

It  may  bo  conceded  that  there  is  suffi- 
cient evidence  in  the  record  to  sustain  the 
finding  of  the  jury  establishing  the  agree- 
ment between  Lewis  &  Adeock  and  the 
claim  agent  of  the  Southern  Railway  Com- 
pany, whereby  the  railway  company  under- 
took to  pay  $150  for  the  damage  sustained 
by  this  carload  of  oats. 

Nevertheless  it  is  contended  by  the  rail- 
way company  that  if  such  an  agreement 
were  made,  it  was  illegal  and  beyond  the 
power  of  the  carrier  or  any  of  its  agents. 
We  think  this  contention  must  be  upheld. 
Recent  decisions  of  the  Supreme  Court 
of  the    United    States   construing   the   acts  _ 

of  Congress  declare  that  there  must  be  uni-  j  within  the  purview  of  the  act  [citing  au 


U,  S.  632,  60  L.  ed..  836,  36  Sup.  Ct.  Rep 
469;  Atchison,  T.  &  S.  F.  R.  Co.  v.. Robin- 
son, 233  U.  S.  .173,  58  L.  ed.  UOl,  34  ?<vip, 
Ct.  Rep.  55G;  Atdiison,  T.  &,  S.  F.  R.  Co. 
v.  Harold,  241  U.  ?S.  371,  60  L.  ed.  10r»0, 
30  Sup.  Ct.  Rep.  G65;  Chicago  &  A.  R.  Co. 
v.  Kirby,  225  U.  S.  .155,  5G  L.  ed..  J033, 
32  Sup.  Ct.  Rep.  648,  Ann.  Cas.  1014A,  501. 

In  Chicago  &  A.  R.  Co.  v.  Kir  by,  supra, 
the  carrier  undertook  to  make  a  contract 
with  tlie  consignor  for  an  expedited  ship- 
ment of  horses  from  a  point  in  Illinois  to 
New  York  city.  This  was  a  special  eon- 
tract,  no  form  of  which  was  on  file  with 
tiie  Interstate  Commerce  Commission,  and 
by  the  terms  of  which  a  preference  or 
advantage  was  given  to  the  shipper.  Such 
contract  was  held  to  be  illegal. 

In  Georgia,  F.  &  A.  R.  Co.  v.  Blish  Mill. 
Co.  241  U.  S.  190,  GO  L.  ed.  948,  36  Sup. 
Ct.  Rep.  541,  in  discus.siug  a  provision  of 
an  interstate  bill  of  lading,  which  it  was 
urged  the  carrier  had  waived,  the  court 
said:  "But  the  parties  could  not  waive 
the  terms  of  the  contract  under  which  the 
shipment  was  made  pursuant  to  the  Ftnleral 
act;  nor  could  the  carrier,  by  its  conduct, 
give  the  shipper  the  right  to  ignore  these 
terms  which  were  applicable  to  that  conduct 
and  hold  the  carrier  to  a  different  responsi- 
bility from  that  fixed  by  the  agreement 
made  under  published  tariffs  and  regula- 
tions. A  different  view  would  antagonize 
the  plain  policy  of  the  act  and  open  the 
door  to  the  very  abuses  at  which  the  act 
was  aimed." 

In  Southern  R.  Co.  v.  Prescott,  240  U.  S. 
632, .  60  L.  ed.  836,  3G  Sup.  Ct.  Rep.  4GS), 
the  court  said:  "It  is  also  clear  that  with 
respect  to  the  service  governed  by  the  Fed- 
eral statute  the  parties  were  not  at  liberty 
to  alter  the  terms  of  the  service  as  fixed  by 
the  filed  regulations.  This  has  repeatedly 
been  held  with  respect  to  rates  [citing  au- 
thorities], and  the  established  principle  ap- 
plies equally  to  any  stipulations  attempting 
to  alter  the  provisions  as  fixed  by  the  pub- 
lished rules  relating  to  any  of  the  services 


formity  in  rates,  uniformity  in  service,  and 
uniformity  of  responsibility  on  the  part  of 
all  carriers  engaged  in  interstate  comlaeree. 
The  duties  and  responsibilities  of  such 
carriers  are  defined  in  the  contracts  or 
bills  of  lading  filed  with  the  Interstate 
<.  oniraerce  Commission  and  the  acts  of  Con- 
pross,  and  these  duties  and  liabilities  may 
not  be  varied  either  by  act  of  the  carrier  or 
the  shipper,  or,  indeed,  by  state  laws.  Mis- 
souri, K.  &  T.  R.  Co.  v.  Ward,  244  U.  S. 
383,  61  L.  ed.  1213,  37  Sup.  Ct,  Bep.  617; 
(ieor<rrBi,  F.  &  A.  R.  Co.  v.  Blish  Mill.  Co. 
241  U.  S.  190,  60  L.  ed.  948,  36  Sup.  Ct. 
R^p.   .541;  Southern  R.  Co.  v.  Prescott,.  240 


tliorities].  This  is  the  plain  purpose  of  the 
statute  in  order  to  shut  the  door  to  all  con- 

m 

trlvahces  ih  violation  of  its  provisions 
against  preferehiseB  and  discriminations." 

In  Atchison,  T.  &  S.  F.  R.  Co.  v.  Harold, 
241  U.  S..371,  60  L.  ed.  1050,  36  Sup.  Ct. 
Rep,  665,  the  court  said  that  the  view 
pointed  out  in  the  previous  decisions  with 
respect  to  congressional  legislation  upon 
this  subject  was  "that  its  prime  object  was 
to  bring  about  a  uniform  rule  of  responsi- 
bility as  to  interstate  commerce  and  inter- 
state cpmmerce  bills  of  lading." 

In  Atchison,  T.  &  S.  F.  R.  Co.  v.  Robinson, 
233   U.  S.  173,  58  L.  ed.  901,  34  Sup.  Ct. 
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Rep.  566,  the  court  denied  the  power  of  a 
carrier  to  enter  into  a  verbal  contract  for 
an  interstate  shipment  different  in  terms 
from  the  contracts  on  file  with  the  Com- 
mission. 

In  Missouri,  K.  &  T.  R,  Co.  v.  Ward, 
«upra,  the  court  reannounced  the  rule  laid 
down  in  Georgia,  F.  &  A.  R.  Co.  v.  Blish, 
and  held  that  the  parties  could  not  waive 
the  terms  of  the  contract  under  which  ship- 
ment was  made  pursuant  to  the  Federal 
act. 

As  heretofore  seen,  the  contract  in  this 
ease  provided  that  no  carrier  should  be  lia- 
ble for  loss,  damage,  or  injury  not  occur- 
ring on  its  own  road,  or  its  portion  of  the 
route,  except  as  such  liability  is,  or  may 
be,  imposed  by  law. 

The  Carmack  Amendment  was  enacted  to 
<»reate  in  the  initial  carrier  unity  of  respon- 
sibility for  the  transportation  to  its  destina- 
tion. Atlantic  Coast  Line  R.  Co.  v.  River- 
side Mills,  219  U.  S.  186,  31  L.R.A.(X.S.)  7, 
55  L.  ed.  167,  31  Sup.  Ct.  Rep.  164;  Mis- 
souri, K.  k  T.  R.  Co.  V.  Ward,  supra,  and 
«ase8. cited.  The  Carmack  Amendment  does 
not  preclude  a  limitation  of  responsibility  to 
«  shipper  by  a  connecting  carrier  for  dam- 
age not  occurring  on  its  own  line.  Such 
limitation  is  good  at  common  law. 

The  presumption  i^*  tiiat  the  bill  of  lading 
here  exhibited  has  been  dulv  fih»d  with  the 
Interstate  Commerce  Commission.  Louis- 
ville &  N.  R.  Co.  V.  Hobbs,  136  Tenn.  512, 
190  S.  W.  461. 

We  must  conclude,  therefore,  under  the 
authorities  heretofore  cited,  that  the  reme- 
dies of  the  shipper  are  confined  to  those 
prescribed  in  the  bill  of  lading  or  contract. 
The  shipper  can  demand  no  more  than  he  is 
entitled  to  under  such  contract,  nor  can  the 
carrier  voluntarilv  assume  anv  additional 
obligation  in  favor  of  a  particular  shipper. 

The  court  of  civil  appeals  was  of  opinion 
that  the  defendant  railway  company  was 
<e8topped  to  rely  on  this  provision  of  the 
eon  tract  in  view  of  the  fact  that  the  plain- 
tiffs had,  by  reason  of  the  alleged  promise 
to  settle,  probably  lost  their  remedy  against 


the  carrier  or  party  responsible  for  this 
damage.  As  we  have  seen,  however,  tbe 
cases  hold  that  the  carrier  cannot  waivt 
the  terms  of  the  contract,  nor  do  we  think 
any  estoppel  could  arise  by  reason  of  it:) 
conduct.  Estoppel  is  founded  in  equity. 
It  can  never  be  asserted  to  uphold  fraud  or 
wrong  of  any  character.  10  R.  C.  L.  690; 
16  Cyc.  747. 

Under  the  acts  of  Congresa  it  la  unlaw- 
ful for  any  shipper  to  receive  any  bewfit 
or  advantage  to  which  all  other  shippers 
are  not  entitled  at  the  hands  of  a  carrier. 
An  estoppel  cannot  be  invoked  to  obtain 
for  a  shipper  an  unlawful  preference. 

It  is  urged  on  behalf  of  I^wia  A.  Adcock 
that  the  question  discussed  has  not  been 
properly  presented  for  the  consideration  of 
this  court  under  our  rules.  It  is  said  that 
there  is  no  assignment  of  error  here  to  the 
effect  that  there  was  no  evidence  to  ms- 
tain  the  judgment  in  the  lower  court. 

There  is,  however,  an  assignment  of  error 
in  this  court  as  follows:  "The  court  oi 
civil  appeals  was  in  error  in  holding  that 
the  circuit  court  was  not  in  error  in  over- 
ruling defendant's  motion  made  at  the 
close  of  all  the  evidence  to  peremptorily 
instruct  the  jury  to  return  a  verdict  in 
its  favor." 

An  assignment  to  the  effect  that  the 
trial  court  erred  in  not  peremptorily  in- 
structing the  jury  is  equivalent  to  an 
assignment  of  error  that  there  waa  no  evi 
dence  to  support  the  verdict,  since,  under 
our  practice,  there  could  be  no  peremptor? 
instructions  unless  there  was  no  eridenee  to 
the  contrary. 

Such  a  motion  is  sufficiently  broad  to 
cover  the  questions  made  by  the  railway 
company  in  this  case.  Southern  Ice  Co.  v. 
Black,  136  Tenn.  401,  189  R.  W.  861,  Ann. 
Cas.  1917E,  695;  Cincinnati  X.  O.  &  T.  P.  R- 
Co.  V.  Bonham,  130  Tenn.  435,  171  S,  W. 
79. 

It  follows  that  the  judgment  of  the  lower 
courts  will  be  reversed,  and  the  suit  dl» 
missed. 


Aimotatioii — ^Waiver  by  carrier  of  contractnal  rigbts  mder  iDterttate  sbip- 

ments  as  unlawful  diicriiiiiiiatioii  among  shippers. 


The  opinion  in  Southern  R,  Co.  v. 
Lewis  &  A.  Co.  ante,  976,  shows  clearly 
the  attitude  most  courts  have  taken  in 
resi>eet  to  the  question  here  annotated. 
The  theory  is  that  terms  and  conditions, 
when  filed  with  the  Interstate  Com- 
merce Commission,  must  be  enforced  by 
the  carriers  without  exception,  to  pre- 
vent discrimination  among  shippers.  In 
one  or  two  cases  the  court  has  limited 
L.R.A.1918C. 


this  theory  to  the  fixing  of  rates  or 
conditions  that  directly  influence  the 
rate  charged.  See  Donohoo  Horse  & 
Mule  Co.  V.  Missouri,  K.  &  T.  R.  C«>. 
(1915)  95  Kan.  681,  149  Pac.  436,  an<i 
Doster  v.  Michigan  C.  R.  Co.  (1915.; 
196  HI.  App.  49,  as  cited  infra. .  But 
the  Federal  courts  do  not  seem  to  place 
such  limitation  upon  their  holdings,  ami 
their    decisions    are    followed    by    mosi 
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6tate  oonrte.  As  a  Federal  question  is 
involved,  no  doubt  all  state  courts  will, 
in  the  end,  abandon  the  practice  of  limit- 
ing: their  holdings.  What  prevents  the 
•waiver  is  apparently  not  the  fact  that 
the  parties  to  the  partienUr  contract 
hav«  pmnovaAy  Bgteed,  bvt  that  the 
terms  of  the  contract  constitute  a  uni- 
versal rule  which  must  be  enforced  on 
all  shippers.  It  must  be  here  assumed 
that  the  terms  of  the  particular  con- 
tract are  not  in  conflict  with  the  stat- 
utes, but  are  in  the  nature  of  supple- 
ments thereto.  Otherwise,  the  contract 
would  be  illegal  and  unenforceable  with- 
out a  waiver.  The  question  of  waiver 
of  time  stipulation  in  carrier's  contract 
for  claim  or  suit  against  carrier  was  con- 
sidered in  the  note  to  Ray  v.  Missouri, 
K.  &  T.  R.  Co.  L.R.A.1916D,  1049,  where 
several  cases  are  cited  tending  to  show 
that  such  stipulation  cannot  be  waived 
on  interstate  shipments.  Later  cases  of 
this  kind  are  cited  herein.  Not  many 
cases  involving  other  conditions  or  stipu- 
lation have  been  reported. 

In  addition  to  the  cases  cited  in  that 
note,  it  has  been  directly  held  in  re- 
cent eases  that  it  is  a  discrimination 
contrary  to  the  Federal  statutes  to  per- 
mit the  waiver  of  a  clause  in  a  carrier^s 
contract  for  an  interstate  shipment,  pro- 
viding that  notice  of  claim  must  be  given 
to  the  carrier  within  a  gfiven  time.  Abell 
V.  Atchison,  T.  &  S.  F.  R.  Co.  (1917) 
100  Kan.  238,  164  Pac.  269;  Metz  Co. 
V.  Boston  &  M.  R.  Co.  (1917)  227  Mass. 
307,  116  N.  E.  475 ;  Barton  v.  Louisville 
&  X.  R.  Co.  (1917)  —  Mo.  App.  — ,  196 
S.  W.  379;  Missouri,  K.  &  T.  R.  Co. 
T.  Lynn  (1916)  —  Okia.  — ,  161  Pac. 
1058;  Dean  v.  Southern  R.  Co.  (1917) 
—  S.  0.  — ,  91  S.  E.  1042. 

In  Dean  v.  Southern  R.  Co.  (S.  C.) 
supra,  the  court  said:  **As  a  defense 
to  the  action,  defendant  alleged  and  the 
proof  showed  that  plaintiff  had  not  given 
^Titten  notice  of  his  claim  for  damages 
in  compliance  with  the  following  stipu- 
lation in  the  bill  of  lading:  'That  as 
a  condition  precedent  to  any  right  to 
recover  any  damage  for  loss  or  injury 
to  said  live  stock,  notice  in  writing  of 
the  claim  therefor  shall  be  given  to  the 
agent  of  the  carrier  actually  delivering 
said  live  stock  wherever  such  delivery 
may  be  made,  and  such  notice  shall  be 
so  given  before  said  live  stock  is  re- 
moved or  is  intermingled  with  other  live 
stock.'  Against  objection  of  defendant, 
the  court  admitted  testimony  which 
plaintiff  offered  to  show  waiver  of  the 
written  notice  required  by  the  stipula- 
tion, and  instructed  the  jury  that,  al- 
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though  the  stipulation  was  valid  and 
binding  upon  the  parties,  nevertheless 
it  might  be  waived  by  the  defendant, 
and  submitted  to  them  the  question 
whether,  in  fact,  it  had  been  waived, 
and  instructed  them,  further,  that  un- 
less they  found  from  the  evidence  that 
it  had  been  waived,  their  verdict  should 
be  for  the  defendant.  While  the  excep- 
tions challenge  the  correctness  of  other 
rulings  and  instructions,  we  need  con- 
sider only  the  one  above  stated,  as  that 
will  be  decisive  of  the  case.  This  court 
held  in   Crawford  v.    Southern   R.   Co. 

(1915)  101  S.  0.  522,  86  S.  E.  19,  that 
such  a  stipulation  might  be  waived.  But 
more  recent  decisions  of  the  Supreme 
Court  of  the  United  States,  whose  de- 
cisions are  controlling,  show  that  such 
a  stipulation  in  an  interstate  bill  of 
lading,  if  valid  and  applicable,  cannot 
be  waived.     Southern  R.  C.  v.  Prescott 

(1916)  240  U.  S.  632,  60  L.  ed.  836,  36 
Sup.  Ct.  Rep.  469;  Northern  P.  R.  Co.  v. 
Wall  (1916)  241  U.  8.  87,  60  L.  ed.  905, 
36  Sup.  Ct.  Rep.  493;  Georgia,  F.  &  A. 
R.  C.  V.  Blish  Mill.  Co.  (1916)  241  U.  S. 
190,  60  L.  ed.  948,  36  Sup,  Ct.  Rep.  541 ; 
Chesapeake  &  0.  R.  Co.  v.  McLaughlin 
(1916)  242  U.  S.  142,  61  L.  ed.  207,  37 
Sup.  Ct.  Rep.  40." 

In  Metz  Co.  v.  Boston-  &  M.  R. 
Co.  (1917)  227  MasB.  307,  116  N.  E. 
475,  supra,  the  court  said:  "The  jury 
made  an  express  finding,  however,  that 
the  condition  of  the  bill  of  lading  re- 
quiring written  notice  of  loss  within  four 
months  had  been  waived  by  the  defend- 
ant. This  finding  was  warranted  by  the 
evidence.  Therefore,  the  single  question 
presented  is  whether  such  a  condition  in 
a  bill  of  lading  can  be  waived  under  the 
Federal  laws  relating  to  interstate  com- 
merce. This  is  a  question  touching 
which  the  decisions  of  the  Supreme  Court 
of  the  United  States  are  binding.  The 
Interstate  Commerce  Act  supersedes  all 
state  laws  as  to  the  subject  over  which 
Congress  thus  has  put  forth  its  superior 
power,  Corbett  v.  Boston  &  M.  R.  Co. 
(1914)  219  Mass.  356,  107  N.  E.  60,  9 
N.  C.  C.  A.  691.  This  question  present- 
ed in  the  case  at  bar  seems  to  us  to 
be  set  at  rest  by  Georgia,  F.  &.  A.  R. 
Co.  v.  Blish  Mill.  Co.  (1916)  241  U.  8. 
190,  at  page  197,  60  L.  ed.  948,  952, 
36  Sup.  Ct.  Rep.  544,  where  it  was  said : 
'The  parties  could  not  waive  the  terms 
of  the  contract  under  which  the  ship- 
ment was  made  pursuant  to  the  Federal 
act;  nor  could  the  carrier  by  its  con- 
duct give  the  shipper  the  right  to  ignore 
these  terms  which  were  applicable  to 
that   conduct   and  hold   the   carrier    to 
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a  different  responsibility  from  that 
fixed  by  the  agreement  made  under  the 
published  tariffs  and  regulations.  A 
different  view  would  antagonize  the 
plain  policy  of  the  act,  and  open  the 
door  to  the  very  abuses  at  which  the 
act  was  aimed.  Chicago  &  A.  R.  Co. 
V.  Kirbv  (1912)  225  U.  S.  155,  166,  56 
L.  ed.  1033,  1038,  32  Sup.  Ct.  Rep.  648, 
Ann.  Cas.  1914A,  501.'  Those  words  are 
exactly  applicable  to  the  facts  here  pre- 
sented. They  were  used  in  the  course 
of  a  decision  respecting  a  clause  in  a 
bill  of  lading  in  effect  the  same  as  that 
here  involved.  While  the  facts  of  that 
case  were  slightly  dissimilar  to  those 
of  the  case  at  bar,  they  are  not  differ- 
ent in  substance,  and  they  call  for  the 
operation  of  the  same  principles  of  law. 
It  cannot  be  presumed  that  the  words 
just  quoted  were  used  inadvisedly  or 
w^ithout  a  full  appreciation  of  the  nat- 
ural force  to  be  attributed  to  the  com- 
prehensive reference  to  w^aiver  in  that 
connection.  This  decision  appears  to 
mean  that,  when  the  form  of  the  bill 
of  lading  w^ith  its  numerous  contractual 
provisions  has  been  filed  according  to 
law  with  the  Interstate  Commerce  Com- 
mission, and  the  interstate  rate  for 
transportation  has  been  fixed  with  refer- 
ence to  the  terms  and  obligations  of  that 
uniform  bill  of  lading,  then  those  con- 
tractual terms  and  obligations  become  a 
part  of  the  rate  established  and  neither 
party  can  depart  from  them.  The  ship- 
per and  the  carrier  become  bound  in- 
exorably by  them.  This  decision  was 
foreshadowed  bv  Southern  R.  Co.  v. 
Prescott  (1916)  240  U.  S.  632,  60  L.  ed, 
836,  36  Sup.  Ct.  Rep.  469;  Kansas  City 
Southern  R.  Co.  v.  Carl  (1913)  227  U. 
S.  639,  57  L.  ed.  683,  33  Sup.  Ct.  Rep. 
391;  and  Chicago  &  A.  R.  Co.  v.  Kirby 
(1912)  225  U.  S.  155,  56  L.  ed.  1033, 
32  Sup.  Ct.  Rep.  648,  Ann.  Cas/  1914A, 
501;  and  perhaps  in  other  decisions. 
Waiver  by  the  railroad  of  an  obligation 
resting  on  the  shipper  or  consignee  would 
operate  to  that  extent  to  create  a  pref- 
erence in  favor  of  that  particular  ship- 
per or  consignee  and  a  discrimination 
against  all  others  to  whom  a  like  con- 
cession is  not  made.  But  it  is  the  plain 
purpose  of  the  Interstate  Commerce  Act 
and  its  amendments  to  prevent  all 
favoritism  by  the  carrier  toward  ship- 
pers and  to  put  all  shippers  on  the  same 
footing.  The  public  policy  of  the  coun- 
try has  been  declared  to  this  end  in 
no  unmistakable  terms  in  numerous  de- 
cisions. Boston  &  M.  R.  Co.  v.  Hooker 
(1914)  233  U.  S.  97,  58  L.  ed.  868, 
L.RA.1916B,  450,  34  Sup.  Ct.  Rep.  526, 
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Ann.  Caa,  1915D,  593;  Louisville  &.;^. 
R.  Co.  v.  Mot  tie  V  (1911y  219  U.  S.  4£7, 
477,  55  L.  ed.  297,  301,  34  L.R.A.(N,^ 
671,  31  Sup.  Ct  R^p.  265;  Armour  Pair- 
ing Coi,  V.  United  States  (1908)  209  U 
S.  56,  52  L.  ed.  681,  28  Sup.  Ct.  Rep. 
428 ;  Mia8Q»ri,  K.  &  T.  R.  Co.  v.  Harri- 
man  (1913)  227  U.  S.  657,  57  L.  ed.  690, 
33  Sup.  Ct.  R€p*  397.  It  was  said  in 
Kansas  Southern  R.  Co.  v.  Carl  (1913) 
227  U,  S.  639,  at  649,  57  L.  ed.  683, 
687,  33  Sup  Ct.  Rep.  391,  that  the  Car- 
mack  Amend m«nt  of  the  Interstate  Com- 
merce Act  ^manifested  the  purpose  of 
Congress  to  bring  contracts  for  inter- 
state shipment  under  one  uniform  rule 
or  law,' " 

The  shipper  cannot  w^aive  the  stipula- 
tion in  such  contracts  any  more  than  the 
carrier  can.  Thus,  it  was  held  in  Mis- 
souri, K.  &  T.  R.  Co.  v.  W^ard  (1917) 
244  U.  S.  383,  61  L.  ed.  1213,  37  Sup. 
Ct.  Rep.  617,  that  the  shipper's  accept- 
ance of  a  bill  of  lading  from  a  connect- 
ing carrier  containing  stipulations  not  in 
the  bill  of  lading  issued  by  the  initial 
carrier,  or  contrary  thereto,  was  not  a 
waiver  thereof,  since  the  parties  could 
not  waive  the  conditions  set  out  in  the 
original  bill  of  lading.  The  stipulation 
here  involved  concerned  the  liability  of 
the  connecting  carrier  under  the  Car- 
mack  Amendment.  Of  course,  the  de- 
cision involves  the  illegality  of  the  pro- 
visions of  the  second  bill  of  lading,  and 
to  that  extent  the  case  is  not  in  point 
on  the  question  of  waiver. 

And  in  Donohoo  Horjie  &  Mule  Co. 
V.  Missouri,  K.  &  T.  R.  Co.  (1915)  05 
Kan.  681,  149  Pac.  436,  it  was  held  that 
an  agreement  that  fixed  the  value  of 
horses  and  the  carrier's  liability  for  loss 
at  $100  per  bead,  freight  rate  beings 
based  upon  that  liability,  and  the  car- 
rier maintaining  a  higher  rate  on  higher 
valuation,  could  not  be  waived  by  the 
parties;  but  it  was  also  held  that  a  stipu- 
lation for  the  bringing  of  suit  or  action 
within  a  specified  time  after  the  loss 
could  be  waived,  since  the  provision  «lid 
not  in  any  w^ay  affect  the  rate.  The 
court,  in  Doster  v.  Michigan  C.  R.  Co. 
(1915)  196  111.  App.  49,  took  the  same 
position  as  to  the  waiver  of  the  time 
stipulation.  It  there  said :  ''We  do  not 
think  that  the  act  waa  intended  to  ap- 
ply to  conditions  in  a  contract  between 
a  carrier  and  a  shipf^ier  that  are  not  de- 
terminative of  the  rate  established.  If 
the  defendant  is  nght  in  its  present  con- 
tention, it  would  follow  that  it  could 
not  waive  any  of  the  many  provisions 
and  regulations  in  the  present  contract. 
It  is  obvious  that  serious  and  injurious 
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consequences  to  shippers  would  result  if 
the  contention  of  the  defendant  should 
prevail.  The  act  was  certainly  not 
passed  for  the  purpose  of  enabling  car- 
riers to  obtain  advantages  over  shii)pers 
in  the  matter  of  conditions  or  regula- 
tions in  contracts  that  are  not  determi- 
native of  the  rate  established,  that  they 
did  not  have  before  the  passage  of  the 
law.  The  mere  fact  that  the  defendant 
incorporated  into  the  'live  stock  con- 
tract' form  that  was  filed  with  the  In- 
terstate Commerce  Commission,  pro- 
visions that  were  not  determinative  of 
the  rate  established,  would  not,  in  our 
judgment,  give  to  the  defendant,  in  the 
matter  of  the  said  provisions,  the  new 
advantage  over  the  shipper,  of  being 
able  to  evade  the  effect  of  a  waiver  by 
the  carrier  of  the  said 'provisions.  The 
contract  so  filed  expressly  stated  the 
provision  that  determined  the  lower 
rate,  and  it  is  reasonable  to  presume 
that  all  other  provisions  in  the  contract 
would  be  contained  in  a  contract  based 
upon  the  regular  rate.  Nor  are  we  able 
to  see  how  the  fact  that  the  carrier 
might  accept  and  pay,  on  its  merits,  a 
claim  of  one  shipper  growing  out  of  al- 
leged negligence,  and  at  the  same  time 
refuse  to  accept  and  pay,  on  its  merits, 
a  like  claim  of  another  shipper  (neither 
having  presented  his  claim  within  the 
time  limited  bv  his  contract  for  trans- 
portation),  would  constitute  an  act  of 
preference  or  discrimination  within  the 
meaning  of  the  act,  where  it  appeared 
from  the  contract  of  the  party  whose 
claim  was  accepted  and  paid,  that  the 
provision  waived  did  not  in  any  way  af- 
fect the  rate  established.  In  support  of 
its  contention  that  it  would  be  a  viola- 
tion of  the  act  in  question  for  the  rail- 
road company  to  waive  the  five-day 
claim  limitation  clause,  the  defendant 
cites  Clegg  v.  St.  Ix)uis  &  S.  P.  R.  Co. 
(1913)  122  C.  i\  A.  273,  203  Fed.  971; 
Kidwell   V.   Oregon   Short   Line  R.   Co. 

(1913)  125  e.  C.  A.  313,  208  Ped.  1; 
Davenport  v.  Chesapeake  &  O.  R.  Co. 

(1914)  87  Misc.  303,  149  N.  Y.  Supp. 
865.  We  find  nothing  in  the  first  two 
cases  that  supports  the  defendant's  con- 
tention. In  fact,  we  think  that  these 
cases,  by  strong  inference,  at  least,  are 
adverse  to  defendant's  contention.  In 
the  third  case  cited,  practically  no  facts 
are  stated  in  the  opinion,  and  it  is  im- 
possible to  tell  whether  the  time-limit 
clause  in  the  contract  that  was  before 
the  court  was  determinative  of  the  rate 
established.  If  it  were,  an  entirely  dif- 
ferent question  from  the  one  now  before 

ns  was  presented.  The  court  in  that  case 
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decided  that  the  facts  did  not  estab- 
lish a  waiver,  and  it  expressed  a  doubt 
as  to  whether  the  carrier  had  the  power 
to  waive  the  time-limit  provision  for  the 
reason  that  the  form  of  the  bill  of  lading 
under  which  the  shipment  was  made  had 
been  approved  by  the  Interstate  Com- 
merce Commission.  The  following  cases 
hold  that  it  would  not  be  a  violation  of 
the  act  for  a  carrier  to  waive  a  provision 
like  the  one  in  question:  Donohoo 
Horse  &  Mule  Co.  v.  Missouri,  K.  ic 
T.  R.  Co.  (Kan.)  supra;  Crawford  v. 
Southern  R.  Co.  (1915)  101  8.  0.  522, 
86  8.  E.  19,  11  N.  C.  C.  A.  541 ;  Clingan 
V.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
(1913)  184  El.  App.  202.  The  stipula- 
tion  as  to  notice  was  for  the  sole  bene- 
fit of  the  carrier,  and  before  the  passage 
of  the  act  the  courts  repeatedly  held 
that  similar  provisions  could  be  waived, 
and  as  the  present  one  was  not  determi- 
native of  the  rate  in  the  contract,  we 
fail  to  see  any  good  reason  for  holding 
that  it  would  be  a  violation  of  the  act 
for  the  defendant  to  waive  the  same. 
We  think  the  conclusion  we  have  reached 
is  entirely  in  harmony  with  the  reason- 
ing of  the  court  in  Boston  &  M.  R.  Co. 
V.  Hooker  (1914)  233  U.  S,  97,  58  L. 
ed.  868,  L.R.A.1915B,  460,  34  Sup.  Ct. 
R«p,  526,  Ann.  Cas.  1915D,  693."  But 
the  Kansas  case  here  cited  is  apparent- 
ly overruled  in  Abell  v,  Atchison,  T.  & 
S.  F.  R.  Co.  (1917)  100  Kmi.  238,  164 
Pac.  269,  as  cited  supra,  where  the  doc- 
trine of  the  earlier  case  is  repudiated, 
without  reference  thereto.  It  will  he  ob- 
served that  the  earlier  case  was  decided 
before  the  Federal  courts  had  so  thor- 
oughly established  the  contrarv  doctrine. 

y.  W.  M. 
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HARRY  L.  OGO,  Appt., 

v. 

E.  II.  KOBB. 

(—  Iowa,  — ,  162  N.  W.  217.) 

liimitatiou  of  action  —  action  for  nial- 
practU'C  —  when  runs. 

The  Statute  of  Li  mi  tut  ions  l)e<;ins  to  run 
in  favor  of  a  physician  who  hurn.s  a  patient 
with  an  X-ray  maeliine  at  the  time  the  burn 
first  becomes  apparent,  and  not  when  a  irta- 
lignant   sore   develops   therefrom,   although 

Note.  —  Tlie  quehtion  as  to  when  the  Stat- 
ute of  Limitations  I)e<;in8  to  run  against  a 
physician  or  surgeon  ifor  malpractice  \s  din- 
cussed  in  the  notes  to  Aachen  &  M.  F.  Ins. 
Co.  V.  Morton,  15  L.R.A.(X.S.)  at  page  Kil, 
and  Hahn  v.  Claybrook,  L.R.A.1917C,  1172. 
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h«  fraudulently  minimizes  the  character  of 
the  injury,  and  the  statute  provides  that, 
in  case  of  fraud,  the  cause  of  action  shall 
not  be  deemed  to  have  accrued  until  the 
fraud  is  discovered,  since  such  statute  ap- 
plies only  to  suits  solely  cognizable  in 
equity. 

For  other  easeSt  see  LinUtation  of  ActionM, 
IL  /,  in  Dig.  1-^52  .V.  S. 

(April  6,  1917.) 

\PPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Jasper  County 
sustaining  a  demurrer  to  a  petition  filed  to 
recover  damages  for  injuries  caustni  by 
alleged  negligence  and  malpractice  of  de- 
fendant.   Affirmed. 

Statement  by  Preston,  J.: 

As  appellant  states  his  claim,  this  is  an 
action  at  law  brought  by  plaintitf  to  recover 
damage  for  injuries  caused  by  defendant's 
negligence  and  malpractice  as  a  physician 
and  surgeon  and  by  his  fraud  and  fraudu- 
lent deception  therein  in  connection  with 
electric  rays,  radioexposures,  and  use  of  au 
X-ray  machine,  and  medical  services  there- 
with. Plaintiff  sued  for  $50,000.  Defend- 
ant interjK>sed  a  demurrer  to  the  petition, 
which  was  sustained,  and,  plaintiff  electing 
to  stand  upon  his  petition,  judgment  was 
rendered  against  him  for  costs,  and  he  ap- 
peals.   Affirmed. 

Messrs.  W.  G.  Clonients  and  O.  P. 
Myers,  for  appellant: 

The  cause  of  action  is  not  barred  by  the 
Statute  of  Limitations. 

Boomer  v.  French,  40  Iowa,  001:  Wilder 
V.  Secor.  72  Iowa,  101,  2  Am.  St.  Rep.  236, 
33  X.  W.  448;  Carrier  v.  Chicago  R.  1.  & 
P.  R.  Co.  79  Iowa,  80,  6  J^R.A.  799,  44 
X.  \V.  203;  Cook  v.  Chicago.  R.  I.  &  P.  R. 
Co.  81  Iowa,  551,  9  L.K.A.  704,  3  Inters. 
(  oui.  Rep.  383,  25  Am.  St.  Rep.  512,  46  N. 
\V.  1080;  Bradford  v.  McCorniick,  71  Iowa, 
129,  32  N.  \V.  93;  Findley  v.  Stewart,  46 
Iowa,  655:  Cress  v.  Ivens,  155  Iowa,  17,  134 
X.  W.  869 :  Aultman,  M.  &  Co.  v.  Adams,  35 
Mo.  App.  503;  Mullen  v.  Callanan,  167 
Iowa,  367,  149  X.  \V.  516;  Texas  C.  R.  Co.  v. 
Hawkins,  —  Tex.  (  iv.  App.  — ,  163  S.  W. 
132:  Ott  V.  Hood,  152  Wis.  97,  44  L.R.A. 
(X.S.)  524,  139  X.  W.  762,  Ann.  Cas. 
191 4C,  636. 

Preston,  J.,  delivered  the  opinion  of  the 
court : 

It  is  alleged  that  plaintiff  was  horn  Sep- 
tember 2,  1884.  and  became  of  age  in  1005. 
He  was  injured  alwut  thine.  1901:  he  was 
treated  and  burned  by  defendant  as  here- 
inafter stated,  in  Julv  of  that  vear;  some 
time  in  1908  defendant  moved  to  Wisconsin 
L.R.A.1918C. 


and  became  a  nonresident  of  Iowa;  some 
time  in  the  year  1912  the  tissues  where 
he  had  been  burned  broke  down  and  became 
a  malignant  cancerous  growth,  necessitat- 
ing the  amputation  of  his  arm,  and  it  is 
alleged  that  this  condition  was  first  discov- 
ered in  1912.  This  action  was  brought 
September  20,  1915. 

Complaint  is  made  by  appellant  that  the 
court  erred  in  sustaining  defendant's  motion 
to  strike  parts  of  the  petition  wherein  it 
is  alleged  tliat  defendant  used  the  X-ray 
machine  without  the  knowledge  of  plain- 
tiff*s  parents.  The  parents  are  not  suing 
in  this  action,  and,  in  the  view  we  take  of 
the  case,  the  ruling  on  the  motion  to  strike 
is  not  material  and  would  not  have  made  a 
case  on  demurrer  or  prevented  the  running 
of  the  Statute  of  Limitations  had  the  motion 
not  been  sustained.  The  real  question  in 
the  case,,  as  conceded  by  appellant,  is 
whether  his  claim  is  barrwl  by  the  Statute 
of  Limitations.  We  have  not  been  favored 
with  an  argument' for.  appellee.  We  prefer 
argument,  because  in  its  absence  the  court 
is  compelled  to  make  an  independent  in- 
vestigation. 

It  is  alleged  in  the  ]ietition,  substan- 
tially: That  in  1901,  when  plaintiff  was 
under  seventeen  years  of  age,  he  accidentally 
broke  his  right  wrist.  It  had  been  set  by 
other  doctors,  but  about  June  1901,  defend- 
ant used  his  X-ray  machine  in  one  applica- 
tion upon  plaintiff's  wrist  to  determine 
whether  the  bones  were  properly  set,  and 
found  that  tliev  were.  At  this  time  and  t'nr 
some  years  prior  thereto  defendant  had  been 
a  regular  practising  pliysician  and  surgeon. 
That  thereafter  and  during  the  month  of 
July,  1001,  upon  the  request  of  defendant, 
and  for  the  benefit  of  defendant,  he  called 
plaintiff  into  his  office,  without  the  knowl- 
edge or  consent  of  plaintiff's  parents,  and 
experimented  upon  plaintiff  with  defend- 
ant's X-ray  machine  to  secure  pictures  of 
plaintiff's  hand  and  wrist.  That  he  con- 
tinued for  ten  days  in  said  experiments,  and 
used  the  X-ray  machine  on  plaintiff^  hand 
and  wrist  many  times  and  n^de  long  and 
dose  exposures.  That  as  a  result  thereof 
the  skin  on  his  hand  and  wrist  became  dis- 
colored. Defendant  then  informed  plain- 
tiff and  his  parents  that  the  use  of  the 
X-ray  machine  caused  such  discoloration, 
and  defendant  then  falsely  and  fraudulently 
informed  plaintiff  and  his  parents  that  this 
discoloration  was  of  no  particular  conise- 
quence  and  would  l)e  temporary  in  its 
effects,  and  defendant  fraudulently  concealed 
from  plaintiff'  and  his  parents  the  true 
effect  of  radloexposure  produced  by  the 
A-ray  machine.  Tiiat  defendant  then  treat- 
ed said  discoloration  for  a  time  and  it  ap- 
parently disappeared,   leaving  a   scar,  but 
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witli  usual  use  of  the  hand.    That  plaintiff 
and  hi8  parents  fully  relied  upon  the  state- 
ment and   advice   of   defendant  as   to   the 
temporary  effect  of  said  X-rays,  and  nothing 
further  was  done-  in   regard   thereto  until 
lf)12.    That  the  use  of  said  machine  by  de- 
fendant   produced    a    cancerous    condition 
which  was  latent  and  dormant  until  1912, 
and  plaintiff  had  no  knowledge  of  said  con- 
dition until  then.     That  at  said  time  the 
tissues  of  the  right  hand  where  the  X-rays 
had  been  applied  broke  down  and  became  an 
epitlielioma  or  malignant  cancerous  growth, 
canning  plaintiff  great  pain,  suffering,  and 
mental   anguish,  greatly   injuring  his  gen- 
eral health,  and  necessitating  the  amputa- 
tion of  his  right  forearm  in  order  to  save 
his  life.    That  at  great  expense  during  and 
since   19 J 2  he  has  advised   with  the  most 
skilful    physicians    and    surgeons     and    ex- 
perts, and  made  every  effort  to  overcome  tlie 
effects  of  said  X-rays  upon  him  as  used  by 
defendant,  but  that  the  outcome  is  not  fully 
determined.    That  the  loss  of  his  right  arm 
has  greatly  incapacitated  him  from  earning 
his   livelihood.     That   plaintiff   was  guilty 
of  no   contributory    negligence.       That     in 
using   said    machine    defendant    was    negli- 
gent, and  thereby  caused  said  injury.    That 
defendant  by   such  use  well  knew  that  he 
had   produced   effects   and   conditions   that 
would  finally  develop  into  a  malignant  can- 
cerous growth,    which    he    knowingly   and 
fraudulently  concealed  from  plaintiff.    That 
said  action  and  representations  of  defend- 
ant were  a  fraud  upon  plaintiff,  which  fraud 
was  not  known  to  plaintiff  until  1912.    That 
>*aid  fraud  consisted  in  inducing  plaintiff, 
then  a  minor,  to  submit  his  right  hand  to 
the  X-ray  and  X-ray  machine,  plaintiff  be- 
ing wholly  ignorant  of  the  effects  and  use 
thereof:    and,   further,    in   representing   to 
plaintiff  and  his  parents  that  the  discolora- 
tion produced  by  such  use  was  only  tempo- 
rary,    and,     further,     by     knowingly     and 
fraudulently  concealing  from   plaintiff  and 
hi4  parents  the  real  nature  and   effect  of 
the  nt*gligcnt  use  of  said  machine,  all  which 
fraud  was  not  known  to  plaintiff  until  the 
V4ar  1912. 

The  demurrer  was  in  this  form:  That 
the  petition  ^hows  upon  its  face  that  the 
plain tifTs  alleged  cause  of  action  is  barred 
by  the  Statute  of  Limitations,  in  that:  (a) 
The  said  cause  of  action  did  not  accrue  with- 
in three  years  prior  to  one  year  after  the 
plaintiff  attained  his  majority,  and  no 
sufficient  facts  are  stated  to  postpone  the 
running  of  the  Statute  of  Limitations,  (b) 
That  the  gist  of  plaintiff's  action  is  negli- 
frence,  and  his  cause  of  action,  if  any,  ac- 
crued at  the  time  the  injury  was  done, 
whether  the  extent  was  then  known  or  not. 
(c)That  under  the  law,  the  right  to  niain- 
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tain  an  action  for  negligence  is  distinguished 
from  the  measure  of  damages  resulting  f roni< 
such  negligence,  and  although  the  entire 
damages  resulting  from  tlie  alleged  negli- 
gence of  the  defendant  was  not  known  to- 
the  plaintiff  until  his  time  of  recovery  was 
barred,  yet  the  time  in  which  the  action 
may  be  brought  was  not  prolonged  thereby, 
(d)  That  said  statute  does  not  run  from  the 
time  of  the  consequent  injury  to  the  plain- 
tiff, (e)  That  plaintiff's  cause  of  action  is 
not  founded  on  fraud,  and  the  allegations 
of  the  petition  do  not  defeat  the  bar  of  the 
statute. 

Appellant  has  not  argued  the  question  aa 
to  whether,  if  a  cause  of-  action  accrued  at 
the  time  of  the  original  injury,  suit  could 
have  been  brought  by  plaintiff  by  his  guard- 
ian or  next  friend,  or  whether  he  would 
have  time,  after  attaining  his  majority,  to 
bring  suit,  nor  is  the  question  of  the  effect 
of  defendant's  removal  from  the  state  ia 
1908  argued;  doubtless  on  the  theory  that 
if  a  cause  of  action  accrued  to  plaintiff  in 
1901,  it  would  be  barred  in  any  event.  Aa 
bearing  on  the  first  proposition,  see  Mur- 
phy V.  Chicago,  M.  &  St.  P.  R.  Co.  80  Iowa, 
26,  45  X.  \V.  392:  Roelefsen  v.  Pella,  121 
Iowa,  153,  96  N.  W.  738. 

Appellant  says  in  argument  that  there  ii$ 
only  one  main  controlling  question  to  pre- 
sent to  this  court  in  this  cause;  that  the 
demurrer  raises  only  one  question,  and  that 
is  the  question  of  the  Statute  of  Limita- 
tions; that  he  insists  by  actual  fraudulent 
concealment  by  defendant  this  cause  or  right 
of  action  did  not  accrue  until  the  year  1915, 
the  time  of  bringing  tliis  action,  and  hence 
the  action  is  not  barred;  that  the  main 
legal  proposition  is  that  where  a  party 
against  whom  a  cause  of  action  existed  in 
favor  of  another,  by  fraud  or  actual  fraudu- 
lent concealment,  prevented  such  other  from 
obtaining  knowledge  thereof,  the  Statute  of 
Limitations  would  only  commence  to  run 
from  the  time  the  right  of  action  was  dis- 
covered, or  might,  by  the  use  of  diligence, 
have  been  discovered.  The  only  authoriti(>s 
cited  are  in  support  of  this  proposition. 
Appellant  cites  Boomer  v.  French,  40  Iowa, 
601;  Wilder  v.  Secor,  72  Iowa,  161,  2  Am. 
St.  Rep.  236,  33  X.  \V.  448;  Carrier  v. 
Chicago,  R.  I.  &  P.  R.  Co.  79  Iowa,  80,  6 
L.R.A.  799,  44  N.  W.  203;  Cook  v.  Chicago, 
R.  1.  &  P.  R.  Co.  81  Iowa,  551,  564,  9  L.R.A. 
764,  25  Am.  St.  Rep.  512,  46  X.  W.  1080; 
Bradford  v.  MeCorniiek,  71  Iowa,  129,  32 
X.  W.  93;  Findley  v.  Stewart,  46  Iowa, 
655,  657;  Cress  v.  Ivens,  155  Iowa,  17,  20, 
134  X.  \V.  869:  Aultman,  M.  &  Co.  v.  Adams, 
35  Mo.  App.  .>03:  Mullen  v.  Callanan,  167 
Iowa,  367.  379,  149  X.  W.  516. 

The  gist  of  plaintiff*s  cause  of  action  is 
based  upon  the  alleged  negligence  of  defend- 
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ant  in  1901,  and  the  claim  that  defendant 
fraudulently  concealed  some  of  the  effects 
of  the  injury  caused  by  the  X-ray  machine. 
It  is  alleged  that  defendant  knew  and  fraud- 
ulently concealed  from  plaintiff  that  the 
burning  in  1901  would  result  in  cancer. 
Necessarily  the  statement  bv  defendant  that 
the  injury  in  the  first  place  was  only  tem- 
porary would  be  hirf  opinion,  unless  cancer 
results  in  all  cases  from  such  burning,  and 
the  pleading  of  such  fact  would,  to  a  cer- 
tain extent,  be  pleading  a  conclusion.  It  is 
not  specifically  alleged  that  burnings  of 
til  is  character  result  in  cancers  in  all  cases, 
though  one  part  comes  very  close  to  it. 

It  is  not  claimed  by  appellant,  as  we  un- 
derstand it,  that  his  cause  of  action  is  based 
on  fraud  under  §  3448  of  the  Code.  Under 
that  section  it  is  provided  that  the  cause 
of  action  shall  not  be  deemed  to  have  ac- 
crued until  the  fraud  shall  have  been  dis- 
covered by  the  aggrieved  party,  and  Code, 
§  3447,  ^  6,  limits  to  five  years  the  period 
within  which  an  action  may  be  brought  in 
such  cases. 

It  has  been  held  that  the  fraud  contem- 
plated in  §  3448  is  only  such  as  was  hereto- 
fore solely  cognizable  in  chancery,  and  that 
where  the  fraud  is  not  of  that  character, 
but  the  plaintiff's  remedy  is  concurrent,  the 
exception  there  made  does  not  apply.  Geb- 
hard  v.  Sattler,  40  Iowa,  152;  Brown  v. 
Brown,  44  Iowa,  349:  Phcenix  Ins.  Co.  v. 
Dankwardt,  47  Iowa,  432;  Relf  v.  Eberly, 
23  Iowa,  467;  McGinnis  v.  Hunt,  47  Iowa, 
668;  Carrier  v.  Chicago,  R.  I.  &  P.  R.  Co. 
79  Iowa,  80,  6  L.R.A.  799,  44  N.  W.  203; 
Daugherty  v.  Daugherty,  116  Iowa,  246,  90 
N.  W.  65;  West  v.  Fry,  134  Iowa,  675,  11 
L.R.A.{X.S.)  1191,  112  N.  W.  184;  Baird 
V.  Omaha  &  C.  B.  R.  &  Bridge  Co.  Ill  Iowa, 
627,  82  N.  W.  1020. 

The  last  two  cases  distinguish  between 
fraud  and  mistake.  In  Loiigee  v.  Reed,  133 
Iowa,  48,  110  N.  W.  36.'),  it  was  held  that 
§  3448  has  no  application  to  an  action 
against  a  clerk  of  court  for  omitting  to 
index  a  judgment,  because  such  is  governed 
by  §  3447,  providing  that  actions  against 
officers  for  neglect  of  official  duty  must  be 
brought  within  three  years.  As  bearing 
upon  this,  see  Ott  v.  Hoo<l,  152  Wis.  97,  44 
L.R.A.(X.S.)  524,  139  X.  W.  762,  Ann.  Cas. 
1914C,  636:  Cornell  v.  Kdsen,  78  Wash.  662, 
51  L.R.A.  (X.S.i  270,  139  Pac.  602. 

Appellant's*  contention,  as  we  understand 
it,  is  that  his*  alleged  cause  of  action  itself 
was  concealed  by  the  alleged  fraud  of  the 
defendant  in  stating  that  the  original  in- 
jury was  but  tempornry.  Without  taking 
tire  time  to  review  plaintiff's  citations,  the 
import  of  them  is  that  the  cause  of  action 
was  itself  concealed,  as  in  Mullen  v.  Cal- 
ianan,  Mupra,  where,  at  page  379  of  167 
J..U.A.1918C. 


Iowa,  it  was  said :  "But,  conceding  that  it 
might  have  been  brought  either  at  law  or 
in  equity,  or  that  a  court  of  law  alone  hid 
jurisdiction,  still  the  action  is  not  barred, 
because  the  cause  thereof  was  deliberately 
concealed  from  plaintiff." 

So  in  the  Cress  Case,  where  there  was 
no  knowledge  by  plaintiff  that  there  were 
to  be  commissions  in  a  land  trade,  and  de- 
fendants falsely  told  plaintiffs  there  were  to 
be  no  commissions.  We  said  in  Cole  v. 
Charles  City  Xat.  Bank,  114  Iowa,  632.  at 
page  635,  87  X.  W.  672,  referring  to  Cook  ?. 
Chicago,  R,  I.  &  P.  R,  Co.  81  Iowa.  5.51. 
9  L.R.A.  764,  3  Inters.  Com.  Rep.  383,  25 
Am.  St.  Rep.  512,  46  X.  W.  1080,  one  of 
plaintiff ^s  eitations:  "It  is  there  stated 
that  the  statute  does  not  begin  to  run, 
where  a  cause  of  aetton  is  fraudulentlv  con- 
cealed,  until  the  facts  are  discovered  by 
plaintiff." 

In  McKay  v.  McCarthy,  146  Iowa,  546, 
551,  34  L.R.A.(N.S.)  911,  123  X.  W.  757. 
we  said  of  that  case:  '*It  is  not  alleged 
that  the  cause  of  action  was  concealed  by 
defendant,  and,  for  this  reason  .  .  . 
Boomer  v.  French,  40  Iowa,  601,  and  Carrier 
v.  Chicago,  R.  I.  &  P.  R,  Co.  79  Iowa,  80, 
6  L.R.A.  799,  44  X.  W.  203,  are  not  in 
point." 

The  last  two  citations  are  among  those 
cited  by  appellant  in  this  caae.  In  the  in- 
stant case,  was  the  plaintiff's  cause  of  ac- 
tion concealed  by  the  statement  of  the  de- 
fendant that  the  original  burning  was  but 
temporary  and  was  of  no  particular  conse- 
quence? Plaintiff  alleges  that  he  wa^ 
burned  in  1901,  and,  as  he  alleges,  by  the 
negligence  of  the  defendant,  and  that  defend- 
ant fraudulently  concealed  the  true  elTect 
produced  by  the  use  of  the  X>ray  machine. 
This  fact  was  known  to  plaintiff  and  lii< 
parents.  All  damages  which  subsequently 
developed  are  traceable  to  and  based  upon 
that  act.  By  the  original  act  plaintiff  was 
injured,  and,  as  the  petition  alleges,  by  the 
negligence  of  the  defendant.  He  would  have 
been  entitled  to  some  damage  at  that  time, 
and,  if  it  be  true  that  cancer  necessarily 
and  in  all  cases  is  the  result  of  such  burn- 
ing, or  if  cancer  is  the  probable  result. 
such  fact  could  be  shown  as  bearing  upon 
the  question  of  damages  in  an  action  for  the 
original  injury.  If  cancer  is  not  the  neces- 
sary or  probable  result  of  such  biirniiu;. 
then,  as  before  stated,  defendant's  state- 
ment would  be  more  or  less  of  an  opinion, 
and  in  that  case  the  fact  tliat  later  and  in 
1912  a  cancerous  condition  did  develop  and 
plaintiff's  damages  might  thereby  be  in* 
creased,  this  would  not  constitnte  a  ne« 
cause  of  action.  It  would  seem.  then,  tbat 
plaintiff's  cause  of  action  accrued  at  tbe 
time  of  the  original  injury.     In  Gust  in  v. 
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Jefferson  Cofiiity)  15  Iowa,  158,  it  M-aa  held 
that  the  Statute  of  Limitations  as  to  ac- 
tions for  damages  resulting  from  injuries 
to  the  person  commences  to  run  from  the 
time  the  injury  is  done,  and  not  from  the 
time  the  party  injured  becomes  fully  ad- 
vised of  the  extent  t^iereof.  >See  also  Steel 
V.  Bryant,  49  Iowa,  116;  Garrett  v.  Bicklin, 
78  lowft,  115,  122,  42  N.  W.  621.  In  the 
Steel  i'ase  it  was  said:  **The  time  when 
the  action  accrued  on  the  bond  is  the  time 
when  it  accrues  for  the  negligent  act.  It 
is  true  that  the  negligent  act  had  been  com- 
mitted before  that  time,  but  there  was  no 
immediate  injury  or  damage,  nor  does  the 
law  imply  there  Was  any.  The  injury  and 
damage  were  consequential,  depending  on 
the  happening  of  certain  things  in  the 
future." 

In  Miller  v.  Lesser,  71  Iowa,  147,  32  N. 
W.  250,  it  was  held  that  an  action  upon  an 
unwritten  contract  against  one  who  had 
removed  to  Iowa  and  had  lived  here  for  five 
years  after  the  cause  of  action  had  accrued 
wa8  barred  bv  the  Statute  of  Limitations, 
notwithstanding  the  defendant  had  lived 
here  under  an  assumed  name,  and  plaintiff, 
by  the  exercise  of  diligence,  was  not  able  to 
discover  his  place  of  residence,  on  the 
ground  that  the  case  was  not  brought  with- 
in any  of  the  exceptions  to  the  Statute  of 
Limitations  of  Actions.  See  also  St.  Paul 
Title  &  T.  Co.  V.  Stcnsgaard,  39  L.R.A. 
(X.S.)  741,  and  note  ^(162  Cal.  178,  121 
Pac.  731).  In  the  note  to  Aachen  &  M.  F. 
Ins.  Co.  V.  Morton,  15  L.R.A.  (X.S.)  at  page 
161,  are  a  number  of  cases  bearing  upon 
the  question  as  to  when  the  Statute  of 
Limitations  begins  to  run  in  cases  involv- 
ing breaches  of  professional  duty  or  mal- 
practice by  physicians  and  surgeons.  One 
of  these  is  Fronce  v.  Nichols,  22  Ohio  C.  G. 
539,  12  Ohio  C.  D.  472,  where  the  damage 
complained  of  was  occasioned  by  the  maU 
practice  of  a  physician,  and  it  was  held  that 
it  is  the  breach  of  duty  that  gives  rise  to 
the  action  and  causes  it  to  accrue,  and  not 
knowledge  of  the  fact  evidenced  by  resulting 
injury.  Also  Miller  v.  Ryerson,  22  Ont. 
Rep.  369,  where  it  was  held  that  under  a 
statute  providing  that  physicians  should  not 
be  liable  to  any  action  for  malpractice  un- 
less commenced  within  one  year  from  the 
date  of  the  termination  of  the  professional 
services,  an  action  against  the  physician  for 
the  alleged  malpractice  was  barred  within 
one  year  from  the  time  the  services  were 
rendered,  and  that  the  Statute  of  Limita- 
tions began  to  run  from  that  time,  and  not 
from  the  time  the  effects  of  the  treatment 
developed.  And  in  Fadden  v.  Satterlee 
(C.  C.)  43  Fed.  568,  holding  that  the  stat- 
ute as  to  actions  for  personal  injuries  be- 
gins to  run  at  the  time  the  injury  is  re- 
L.R.A.1918C. 


ceived,  although  its  results  may  not  be  theU 
fully  developed.  In  Wilcox  r.  Plummcr,  4 
Pet.  172,  7  L.  ed.  821,  cited  in  12  L.R.A. 
(X.S.)  at  1005,  an  action  against  an  attor- 
ney for  negligence,  it  was  said :  •*\Vhen  the 
attorney  was  chargeable  with  negligence  or 
unskilfulness,  bis  contract  was  violated,  and 
the  action  might  have  been  sustained  im- 
mediately. Perhaps  in  that  event,  no  more 
than  nominal  damages  may  be  proved,  and 
no  more  recovered;  but,  on  the  other  hand, 
it  is  perfectly  clear  that  the  proof  of  actual 
damage  may  extend  to  facts  that  occur  and 
grow  out  of  the  injury,  even  up  to  the  day 
of  the  verdict.  If  so,  it  is  clear  the  damage 
is  not  the  cause  of  action." 

And  in  Gould  v.  Palmer,  96  Ga.  798,  22 
S.  E.  583,  it  was  held  that  it  was  not  a 
special  damage  or  injury  resulting  from  the 
unskilfulness  of  an  attornev,  but  the  breach 
of  duty  imposed  by  the  contract  of  employ- 
ment, which  gives  a  right  of  action  for  dam- 
ages sustained;  and  the  Statute  of  Limita- 
tions in  such  a  case,  therefore,  runs  from 
the  date  of  the  breach  of  the  duty,  and  not 
from  the  time  when  the  extent  of  the  result- 
ing injury  is  ascertained.  A  numl)er  of 
other  cases  to  the  same  effect  are  cited  in 
the  same  note.  In  25  Cyc.  1135  (18),  we 
find  this  doctrine:  "The  test  to  determine 
when  the  Statute  of  Limitations  begins  to 
run  against  an  action  mounding  in-  tort  i» 
whether  the  act  causing  the  damage  di^s  or 
does  not  of  itself  constitute  a  legal  injury; 
that  is,  an  injury  giving  rise  to  a  cause  of 
action  because  it  is  an  invasion  of  some 
right  of  plaintiff.  If  the  act  is  of  itself  not 
unlawful  in  this  sense,  and  plaintiff  sues 
to  reoover  damages  subsequently  accruing 
from  and  consequent  upon  the  act,  the  cause 
of  action  accrues  and  the  statute  begins  to 
run  when  and  only  when  the  damages  are 
sustained.  .  ^  .  But  if  the  act  of  which 
the  injury  is  the  natural  sequence  is  of  it- 
self a  legal  injury  to  plaintiff,  a  completed 
wrong,  the  cause  of  action  accrues  and  the 
statute  begins  to  run  from  the  time  the  act 
is  committed,  be  the  actual  damage  however 
slight;  and  the  statute  will  operate  to  bar 
a  recovery,  not  only  for  the  present  dam- 
ages, but  for  damages  developing  subse- 
quently, and  not  ascertainable  at  the  time 
of  the  wrong  done;  for  in  such  a  case  the- 
subsequent  increase  in  the  damages  result- 
ing gives  no  new  cause  of  action.  Nor  does 
plaintiffs  ignorance  of  the  tort  or  injury, 
at  least  if  there  is  no  fraudulent  conceal- 
ment by  defendant,  postpone  the  running  of 
the  statute  until  the  tort  or  injury  is  dis- 
covered. Where  the  doing  of  an  act  is  at- 
tended immediately  by  resulting  actual  dam- 
age, the  statute  begins  to  run  at  once." 

It  is  our  conclusion  that  the  plaintiff's 
alleged  cause  of  action  was  barred  by  the 
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Statute  of  limitations,  and  that  the  court 
waa  right  in  sustaining  defendant's  de- 
murrer to  the  petition.  The  judgment  is 
therefore  affirmed. 


Gay  nor  y  Ch.  J.,  and  Ehraas  and  Ladd, 
JJ.,  concur. 

Petition  for  rehearing  denied. 


KANSAS  SUPREME  COCRT. 

FIRST  NATIONAL  BANK  OF  JUNCTION 

CITY 

V. 

RODGER  MOON,   County  Asseseor,  et  al. 

(No.  21,603.) 


INTERSTATE  MORTGAGE  TRUST  COM- 
PANY. Appt., 

V. 

FAIRFAX  BARNES,  County  Clerk  of  La- 
bette County,  et  aL 
(No.  21,218.) 

(102  Kan.  334,  170  Pac.  33.) 

Tax  ^^  liank  stook. 

1.  The  tax  contemplated  by  §  11,236  of 
the  General  Statutes  of  191'),  relating  to 
taxation  of  national  Uanks.  state  hanks,  and 
loan  or  investment  companies,  is  a  tax  on 
shares  of  stock  in  the  hands  of  stockholders, 
and  not  a  tax  on  capital  stock  or  assets,  the 
property  of  the  corporation. 

For  other  caaesy  see  Taxes,  /.  e,  2,  in  Dig. 
l-o2  y.  8. 

Same  —  mode  of  usKesHmont. 

2.  Shares  of  stock  are  to  be  assessed  at 
their  true  value,  which  may  or  may  not  coin- 
cide with  their  bookkeeping  value. 

For  other  cases,  see  Taxes,  111.  h,  2,  in  Dig. 
1-52  y.  ti. 

Same  —  deduction  of  real  estate. 

3.  The  assessed  value  of  real  estate  gen- 
erally, and  not  merely  the  bankin^r  house  or 
office  building,  and  real  estate  representing 
an  investment  of  original  capital  stock,  may 
1)e  deducted  from  the  value  of  shares  of 
stock. 

For  other  cases,  see  Taxes,  111.  h,  2,  in  Dig. 
I-o2  y.  8. 

Same  —  land  in  otlier  states. 

4.  No  deduction  may  lie  made  for  real 
CHtate  in  other  states  owned  by  state  banks, 
national  banks,  or  loan  investment  com- 
panies. 

For  other  cases,  see  Taxes,  111.  b,  2,  in  Dig. 
l-o2  v.  B. 

Headnotes  bv  Bi  RCii,  J. 


Same  •—  amount  of  deduction. 

5.  In  the  case  of  state  banks,  the  deduc- 
tion on  account  of  real  estate  necessarv  for 
the  convenient  transaction  of  business,  in- 
cluding furniture  and  fixtures,  may  not  ex- 
ceed the  value  of  the  real  estate  which  the 
hank  has  capacity  to  hold  for  that  purpose. 
For  other  cases,  see  Taxes,  111.  b,  2,  in  Dig. 

1-52  y.  8. 

Same  <—  national  tmnk^. 

0.  The  limitation  stated  in  the  preceding 
paragraph  does  not  apply  to  national  banU 
or  loan  or  investment  companies. 
For  other  cases,  see  Taxes,  111.  6,  2^  in  Dig. 

1-52  y,  8. 

Same  —  land  acquired  In  business. 

7.  No  deduction  from  the  assessed  value 
of  shares  of  stock  of  banks  can  be  made  on 
account  of  real  estate  acquired  in  the  ordi- 
nary transaction  of  business  which  i^  re- 
tained Ijeyond  the  periods  limited  by  the 
state  and  Federal  laws  for  holding  such  real 
estate. 

For  other  cases,  see  Taxes,  111.  b,  2,  in  Dig. 
.  1-52  y.  fir. 

Same  <—  clasalfication. 

8.  I'he  classification  of  loan  or  investment 
companies  with  state  and  national  banks  for 
purposes  of  taxation  is  a  reasonable  clas-^i- 
flcation,  which  does*  not  infringe  the  con- 
stitutional requirement  that  taxes  shall  be 
assessed  and  levied  at  a  uniform  and  equal 
rate. 

For  oth^r  cases,  see   Taxes,   I.  e,  in  Dig. 
1-52  y.  8, 

Same  —  constitutional  rigrhta. 

0.  The  prohibition  upon  deducting  from 
the  value  of  shares  of  stock  of  state  bank:* 
and  loan  or  investment  companies  the  \alue 
of  real  estate  situated  in  a  foreign  state 
does  not  infringe  the  14th  Amendment  to 
the  Constitution  of  the  United  States. 
Far  other  cases,  see  Constitutional  l.air.  It. 

6,  3,  in  Dig.  l-^i2  .V.  8. 

Same  —  double  taxation. 

10.  The    prohibition    does    not    result   in 
double  taxation  by  this  state. 
For  other   cases,  see   Taxes,   1.   c,   in  Dig- 

1-52  y.  8. 


Note.  —  Tlie  subject  of  deductions  in  taxa- 
tion of  shares  of  corporate  stock  in  the 
hands  of  shareholders  is  considered  in  the 
note  to  Re  First  Nat.  Bank,  UR.A.1015C, 
380:  and  the  same  (|UCNtion  in  resj)ert  of 
taxation  of  the  capital  stock,  in  the  note  to 
State  ex  rel.  Corporation  Commission  v.  J. 
K.  Morri>on  &  Sons  Co.  L.R.A.lUl.M*.  380. 

Tlie  general  subject  of  situs,  as  l)etween 
different  states  or  countries,  of  personal 
property  for  purposes  of  property  taxation, 
IS  treated  in  the  note  to  Liverpool  &  L.  & 

I  .u.A.unst . 


G.  Ins.  Co.  V.  Board  of  Assessors.  L.K.A. 
191 5C,  903,  and  see  later  case,  W.  W.  Kim- 
ball Co.  V.  Shawnee  County,  L.K.A.11M7B. 
1282:  and  a  similar  question  with  reg-ard  to 
inheritance  or  succession  taxes,  in  the  note 
to  Re  Helena.  46  L.R.A.(N.S.)  1167,  and  >ee 
later  oases,  Stat^e  ex  rel.  Smith  v.  Probate 
Ct.  50  L.R.A.(N.S.)  262;  Security  Trust  lo. 
V.  Com.  T)!  L.R.A.(N.S.)  232:  Re  Adaiii^ 
L.R.A.19]r>C.  Ori;  People  v.  Union  Tru^t  l  «•. 
L.R.A,191.>D,  450;  and  Re  Harrow,  L.R.A. 
J917D,  281. 
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11.  CoeAugt  «f  tlie  state  imx  «0Biiiii8flioiD 
ift  snriviBg  «i  the  true  value  ni  shares  of 
stock,  not  fraodulent  or  so  arbitrary  or 
capricious  as  to  amount  to  fraud,  is  not 
subject  to  review  by  the  courts. 
For  other  cases,  see  Courts,  /.  c,  2,  c,  in 

Dig.  1-52  N.  8. 

(January  12,  1918.) 

PETITION  for  a  writ  of  mandamus  to 
compel  the  allowance  by  defendants  of 
plaintiff's  alleged  right,  under  the  tax  law, 
lo  deduct  from  the  assessed  value  of  the 
shares  of  stock  the  assessed  value  of  all  the 
real  estate  belonging  to  it.  Writ  allowed  in 
part. 

\PPEAL  by  plaintiff  from  an  order  of 
the  District  Court  for  Labette  County 
sustaining  a  demurrer  to  a  petition  filed  to 
enjoin  the  enforcement  of  an  order  of  the 
County  Board  of  Equalization,  which  was 
approved  by  the  Tax  Commission.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  V.  Huinplirey  and  Arthur  S. 
Hiunplirey,  for  plaintiff  in  No.  21,603: 

The  statute  gives  the  right  to  deduct  from 
the  assessed  value  of  the  shares  of  stock 
the  assessed  value  of  all  the  real  estate  be* 
longing  with  requisite  title  to  the  bank, 
without  regard  to  its  quantity  or  the  man- 
ner or  purpose  of  its  acquisition. 

Goodnow  V.  American  Writing  Paper  Co. 
73  N,  J.  Eq.  ti92,  69  Atl,  1014;  WiUiams  v. 
Western  V.  Teleg.  Co,  93  N.  Y.  162 ;  People 
ex  rel.  Wicbusch  &  II.  Co.  v.  Roberts,  154 
N.  Y.  101,  47  N.  E.  980;  Henderson  Bridge 
Co.  v.  Com.  99  Ky,  623,  29  L.R.A.  73,  31  S. 
W.  486:  Pacific  Hotel  Co.  v.  Lieb,  83  IlL 
6()2;  BattersonV  Appeal,  72  Conn.  374,  44 
Atl.  546;  New  Haven  v.  City  Bank,  31 
Conn.  106;  Foster  v.  Stevens,  63  Vt.  176,  13 
UR.A.  166,  22  Atl.  78;  State  ex  rel.  Batz 
V.  Lewis,  118  Wis.  432,  95  N.  W.  388;  Cora, 
V.  Lehigh  Ave.  R.  Co.  129  Pa.  405,  5  L.R.A. 
3G7,  18  Atl.  414.  498:  People  ex  rel.  Peabody 
v.  Chicago  Gas  Trust  Co.  130  111.  268,  8 
L.R.A.  497,  17  Am.  St.  Rep.  319,  22  N.  E. 
798;  SUte  Bank  v.  Brackenridge,  7  Blackf. 
:*U5;  Harvester  Bldg.  Co.  v.  Hartley,  98 
Kan,  732,  100  Pac.  971;  First  Trust  Co.  v. 
Lancaster  County,  93  Neb.  793,  141  N.  W. 
1037,  142  N.  W.  542;  Com.  v.  Virginia  Bank 
&  T.  Co.  110  Va.  55Z,  66  8.  K.  853;  Smith 
▼.  Stephens,  173  liid.  564,  30  L.R.A.(N.S.) 
704,  91  N.  E.  107;  Camden  v.  Camden  Safe 
Deposit  &  T.  Co.  84  N.  J.  L.  37,  85  Atl. 
1026;  Commercial  Nat.  Bank  v.  Chambers, 
21  Utah,  324,  56  L.R.A.  346,  61  Pac.  560. 

Messrs.  S«  M.  Brewster,  Attorney  Gen- 
eral. S.  N.  Hawkos,  and  J.  It,  Hunt,  As- 
sistant  Attorneys   General,   for   the   State 
Tax  Commission: 
L.R.A.  1918C. 


Shares  of  a  bank  should  be  assessed  at 
their  actual  value. 

Rosenblatt  v.  Johnston,  104  U.  S.  462,  26 
L.  ed.  832;  Harvester  Bldg.  Co.  y.  Hartley, 
08  Kan.  732,  160  Pac.  971;  Symns  v. 
Graves.  65  Kan.  628,  70  Pac.  591 ;  Silven  v. 
Osage  County,  76  Kan.  687,  13  L.R.A.(N.S.) 
716,  92  Pac.  604,  14  Ann.  Cas.  163;  Board 
of  Education  v.  Shepherd,  90  Kan.  628,  135 
Pac.  605. 

The  value  of  real  property  situated  in 
Kansas,  owned  by  state  banks  other  than 
the  banking  house,  should  not  be  deducted. 

Re  Curtis,  26  R.  L  580,  60  Atl.  240; 
Morse  v.  Equitable  Life  Assur.  Soc.  124  App. 
Div.  235,  108  N.  Y.  Supp.  986;  Fidelity 
&  D.  Co.  V.  Freud,  115  Md.  29,  80  Atl.  603; 
Desobry  v.  Tote,  31  La.  Ann.  809,  33  Am. 
Rep.  232;  Drake  v.  Crane,  127  Mo.  85.  27 
L.R.A.  653,  29  S.  W.  990;  Stramann  v. 
Scheeren.  7  Colo,  App.  1,  42  Pac.  191;  First 
Nat.  Bank  v.  Douglas  County,  124  Wis.  15, 
102  N.  W.  315,  4  Ann.  Cas."  34. 

The  value  of  real  property  not  located  in 
Kanaas  mav  not  be  deducted. 

Commercial  Nat.  Bank  v.  Chambers,  182 
U.  S.  556,  45  L.  ed.  1227,  21  Sup.  Ct.  Rep. 
863 ;  American  Coal  Co.  ▼.  Allegany  County, 

59  Md.  185. 

Messrs.  W.  E.  Zftegler  and  Banks  & 
0*Brien  for  the  defendant  banks. 

Messrs.  Doiiald  Mulr,  L.  B.  Morris,  H. 
li.  McCune,  R.  B.  CaldweU,  and  Blatoti- 
forcl  Downing  for  other  defendants. 

Messrs.  K.  L.  Barton,  George  F.  Bur- 
ton, and  W.  A.  Dlsch,  for  appellant  in  No. 
21,218: 

Statutes  will  l)e  construed,  if  possible, 
to  prevent  double  taxation. 

2  Thomp.  Corp.  §  5926;  Fisher  v.  Rush 
County,  19  Kan.  414;  East  Livermore  v. 
Llvermore  Falls  Trust  &  Bkg.  Co.  103  Me. 
418,  15  L.R.A.(N.S.)  952,  69  Atl.  306,  13 
Ann.  Cas.  631 ;  Re  Indian  Territory  Illumi- 
nating Oil  Co.  43  Okla.  307,  142  Pac.  997 ; 
New  Orleans  v.  Houston,  119  U.  S.  265,  30 
L.  ed.  411,  7  Sup.  Ct.  Rep.  198;  Hempstead 
Coimty  V.  HempKtead  County  Bank,  73  Ark. 
515,  84  S.  W .  715. 

If  the  said  section  of  the  statute  should 
l)ear  the  construction  contended  for  by  the 
lax  commission,  then  it  violates  §  I,  article 
11,  of  the  Constitution  of  the  state  of  Kan- 
sas, and  the  14th  Amendment  to  the  Con- 
stitution of  the  Cnited  States. 

Johnson  v.  Wells,  F.  &  Co.  239  U.  S.  234, 

60  L.  ed.  243.  36  Sup.  Ct.  Rep.  62;  Thomp, 
Corp.  2d  ed.  ^  5885;  Graham  v.  Chautauqua 
County,  31  Kan.  473,  2  Pac.  549;  Delaware, 
L.  &  W.  R.  Co.  V.  Pennsylvania,  198  U.  S. 
341,  49  L.  ed.  1077,  25  Sup.  Ct.  Rep.  6o9. 

Messrs.  C  K.  PUe  and  JL.  £.  Goodrich, 
for  appellees: 
Under   the   termd    of    taxation    statute^} 
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which  hare  been  drawn  without  regard  to 
the  technical  meaning  of  words,  capital 
stoelc  means  all  the  actual  property  of  the 
corporation. 

6  Cyc.  349;  Martin  v.  Zellerbach,  38  Cal. 
300,  99  Am.  Dec.  365;  San  Francisco  v. 
Spring  Valley  Waterworks,  63  Cal.  524; 
Security  Co.  v.  Hartford,  61  Conn.  89,  23 
Atl.  699;  New  Haven  v.  City  Bank,  31  Conn. 
100;  Ohio  &  M.  R.  Co.  v.  Weber,  96  111. 
443;  Pacific  Hotel  Co.  v.  Lieb,  83  ill.  602; 
-Mutual  Ins.  Co.  v.  Erie  County,  4  N.  Y.  442 ; 
Tradeeman  Pub.  Co.  v.  Knoxville  Car  Wheel 
Co.  9o  Tenn.  634,  31  L.R.A.  593,  49  Am.  St. 
Rep.  943,  32  S.  W.  1097. 

ITie  true  value  of  the  capital  stock  is  its 
value  for  the  purpoHeR  of  income  and  sale. 
It  is  not  the  face  value  of  the  stock  as  car- 
ried on  the  book8  of  the  corporation  for 
l)0()kkeepiug  purposes. 

Adamn  Kxp.  Co.  v.  Ohio  State  Auditor, 
106  l^  S.  185,  41  L.  ed.  965,  17  Sup.  Ct. 
Rep.  604;  Re  Indian  Territory  Illuminat- 
ing Oil  Co.  43  Okla.  307,  142  Pac.  997. 

Biiroh,  J.,  delivered  the  opinion  of  the 
court : 

These  actions  involve  controversies  be- 
tween state  banks,  national  banks,  and  a 
loan  company,  on  one  side,  and  taxing 
officials  on  the  other.  The  controversies  re- 
late to  the  a!*sefl«ment  of  shares  of  stock 
of  the  institutions  named,  and  the  deduc- 
tions to  be  made  from  such  assessments  on 
account  of  investments  in  real  estate  in 
Kansas  and  other  states.  With  the  excep- 
tion of  some  minor  matters,  the  questions 
presented  must  be  solved  by  an  interpre- 
tation of  the  tax  laws  of  the  state,  con- 
sidered in  connection  with  other  laws,  in- 
cluding statutes  of  the  Cnited  States.  The 
questions  are  of  such  character  that  they 
may  be  apprehended  without  a  r^ume  of 
the  pleadings.  An  al)stract  of  the  pertinent 
laws  is  appended  to  this  (ipinion.  For  con- 
venience in  reference,  numbers  in  brackets 
have  been  prefixed  to  each  subdivision  of 
S  11,236  of  the  General  Statutes  of  1915, 
which  relates  to  a  distinct  subject.  This 
fte<'tion  will  be  designated  for  brevity,  the 
tax  law. 

The  first  question  to  he  determined  is, 
What  is  the  precise  subject  of  taxation 
reached  bv  the  tax  law? 

The  first  subdivision  of  the  tax  law  pro- 
vides that  **8tockholder8"  of  state  and  na- 
tional banks  and  of  loan  or  investment 
companies  shall  be  assessed  and  taxed  "on 
the  true  value  of  their  shares  of  stock." 
The  second  subdivision  requires  a  return  to 
be  made,  by  a  designated  officer  of  the  cor- 
poration, of  ''the  amount  and  value  of  stock" 
held  by  each  stockholder,  together  with  "the 
value  of  any  undivided  profit  or  surplus." 
L.R.A.1918C. 


The  third  wriMivisioii  requires  the  eorpora-^^ 
tion   td'  fM^^i^he   tax   "assessed   upon  said 
st6ck  and  iHniUded  profits  or  surplus,"  and 
gives    the   bank   a  *  **lien   thfereon,"  but  re- 
serves  a    remedy   against   the    stockholder. 
The  fourth  subdivision  authorizes  a  deduc- 
tion, on  account  of  "capital  stock"  invest- 
ed  in   real   estate,   to   be   made   "from  the 
original  assessment  of  the  paid-up  capital 
stock."     The  fifth  subdivision  provides  that 
bank  stock  and  investment    or    loan    com- 
pany "stock  or  capital"  shall  not  be  assessed 
at  a  higher  rate  than  other  property.    The 
sixth  subdivision  makes  the  act  applicable 
to    certain    mutual     insurance    companies. 
The   seventh  subdivision  provides   that  the 
assets,   moneys,  and   credits  of  mutual  in- 
surance companies  shall  be  subject  to  assess- 
ment and  taxation.     The   first   five   subdi- 
visions refer  to  state  banks,  national  iMinks 
and  loan  companies.    The  sixth  and  seventh 
subdivisions  refer  to  mutual  insurance  com- 
panies, and  in  what  follows  the  sixth  and 
seventh   subdivisions  will  be  omitted  from 
consideration,  unless  specifically  mentioned. 

It  5s  not  strange  that  this  tfo!»eph's  coat 
piece  of  legislation  should  be  confusing  to 
taxing  officers,  especially  those  to  whom  the 
invisible,  intangible  entity  called  a  corpora- 
tion is  still  an  enigma,  and  should  be  con- 
fusing to  corporate  oflicers  and  stockhold- 
ers. It  affords  fine  opportunity  for  l«»gal 
dialectics  and  discursion.  The  fact  is.  th<» 
statute  was  the  product  of  necessity,  which 
limited  the  subject  of  taxation  to  shares  uf 
stock  as  the  property  of  stockholders. 

In  the  case  of  state  banks,  capital  stock 
is  the  fund  contributed  bv  the  stockholders 
to  start  the  bank.  It  must  not  be  less  than 
a  prescribed  sum.  It  must  be  fully  sub- 
scribed before  a  charter  can  be  taken  out, 
and  the  subscriptions  must  be  paid  in  cash 
before  a  certificate  authorizing  the  bank  to 
engage  in  business  can  be  obtained  from 
the  bank  commissioner.  The  fund  is  di- 
vided into  shares  of  $100  each.  Each  stock- 
holder's subscription  is  of  a  certain  number 
of  shares,  and  certificates,  called  "certifi- 
cates of  stock,"  are  issued  to  stockholders 
to  evidence  ownership  of  their  shares.  The 
original  fund,  called  "capital  stock,"  can 
neither  be  increased  nor  diminished,  except 
under  prescriljed  conditions  and  according 
to  prescribed  formalities.  When  psfd  in  by 
the  stockholders,  the  money  belongs  to  the 
bank.  On  the  books  of  the  bank  the  cash 
accoimt  is  debited,  and  the  monev  is  the 
property  of  the  corporation,  the  same  as  if 
the  corporation  were  a  natural  person.  The 
bank  is  managed  and  controlled  by  a  board 
of  directors,  and  the  stockholders  have  no 
voice  in  its  bueineas  affairs.  When  the 
corporation  l)egins  doing  business  it  has  no 
money  or  property  except  the  cash  paid  ia 
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on  subscriptions  to  capital  stock.  The  o<»'- 
poration  buys  a  banking  house  with  some 
of  the  money.  The  bankin<^  liouse  is  not 
capital  stock.  It  is  simply  property  pur- 
cliased  with  money  of  the  bank.  The  corpo- 
ration proceeds  to  do  a  general  banking 
business,  and  acquires  notes  and  other  in- 
struments representingf  loans,  acquires 
bonds,  stocks,  mortgages,  and  other  secur- 
ities, and  acquires  real  estate  and  various 
other  kinds  of  property.  All  this  property 
belongs  to  the  bank.  The  stockholders  have 
no  proprietorship  in  it  or  proprietary  do- 
minion over  it.  The  property  thus  ac- 
quired, credits  of  various  kinds,  and  cash 
and  cash  items  in  the  vault,  constitute  the 
bank's  assets  or  resources,  sometimes 
spoken  of  in  an  economic  way  as  its  capital. 
They  have  all  been  acquired  through  the 
uses  to  which  the  original  capital  stock 
and  its  products  have  been  put,  but  they 
are  not  capital  stock.  Capital  stock  is 
still  and  always  the  original  fund  subscribed 
by  the  stockholders  at  the  inception  of  the 
organization,  and  stands  as  a  liability  on 
the  books  of  tlie  bank,  instead  of  as  an 
asset.  The  bank  makes  some  monev. 
Profits  belong  to  the  corporation,  and  can 
be  disposed  of  by  tlie  board  of  dire«?tors 
only,  not  by  the  stockholders.  The  stock- 
holders have  no  property  in  profits  until 
tlie  directors  have  declared  a  dividend.  In 
order  to  create  a  fiuid  to  meet  unforeseen 
contingencies  and  unu.^ual  losses,  the  bank 
does  not  distribute  all  the  profits  among  the 
stockholders,  but  retains  some  of  tliem.  Tlie 
fund  so  created  is  designated  surplus. 
Profits  not  set  aside  as  surplus  or  dis- 
tributed in  dividends  are  undivided  profits. 
Surplus  and  undivided  profits  are  the  prop- 
erty of  the  bank.  As  the  names  indicate, 
tliey  are  not  capital  stock,  but  are  some- 
thing besides  capital  stock.  After  paying 
for  the  number  of  shares  of  capital  stock 
which  he  has  subscribed,  the  stockholder's 
righ^  to  claim  money  or  property  from  the 
bank  and  its  business  is  limited  to  sharing 
in  such  dividends  as  mav  be  declared  bv 
the  board  of  directors  out  of  profits,  and 
to  sharing  in  the  distribution  of  the  assets 
of  the  bank  when  it  winds  up  its  affairs, 
after  depositors  and  all  other  creditors  have 
be<;n  satisfied.  This  right  attaches  to  and 
is  proportionate  to  the  number  of  shares 
of  capital  stock  which  the  stockholder  owns. 
His  shares  are  his  personal  property,  and 
they  may  be  bought  and  sold  as  other  per- 
sonal property,  by  the  observance  of  certain 
formalities.  Thev  mav  be  willed  awav,  and 
in  case  of  intestacy  pass  to  his  administra- 
tor as  a  part  of  his  personal  estate.  He 
cannot  sell  or  will  away  any  part  of  the 
money  or  property  which  belongs  to  the 
corporation. 

i.K.A.unsc. 


The  foregoing  explanation  will  serve  quite 
as  well  for  national  banks  and  loan  com- 
panies as  for  state  banks.  It  is  as  Simple 
and  as  elementarv  as  it  can  be  made, — so 
much  so  that  it  'seems  extraneous  to  a 
judicial  opinion.  It  may  be  helpful,  how- 
ever, to  inexperienced  assessors,  county 
clerks,  and  county  boards  of  equalimtion, 
and  perhaps  others.  There  are  indications 
that  the  legislative  mind  was  not  perfectly 
clear  on  the  subject. 

The  state  was  admitted  into  the  Union 
before  the  National  Bank  Act  was  passed 
by  Congress.  Article  11  of  the  state  Con- 
stitution was  devoted  to  finance  and  taxa- 
tion, and  §  2  of  that  article  provided  that 
the  property  of  a  bank,  its  notes,  bills  dis^ 
counted  or  purchased,  moneys  loaned,  and 
all  other  property,  effects,  or  dues  of  every 
description,  without  deduction,  should  be 
taxed.  The  first  tax  law  was  framed  ac- 
cording to'  that  theory.  La\^*s  of  1860, 
chap.  114,  Comp.  Laws  1862,  chap.  1(^7. 
Ihe  exigencies  of  the  Civil  War  led  to  the 
creation  of  the  national  bnnking  system. 
The  purpose  was  to  supply  a  market  for 
government  bonds  and  provide  a  safe  and 
elastic  svstem  of  national  currencv  issued 
on  the  securitv  of  such. bonds.    Government 

» 

bonds  were  not  taxable,  the  national  banks 
were  Federal  agencies,  exempt  from  taxa- 
tion except  so  far  as  Congress  waived  tlie 
exemption,  and  the  first  act,  passed  on 
February  25,  1868  (Act  Cong.  Feb.  ^o, 
18«3,  chap.  .58,  12  Stat,  at  L.  665),  con 
tained  no  provision  for  state  taxation. 
Such  a  provision  was  added  by  Congress  in 
1864,  and  appears  as  §  5219  of  the  Uevised 
Statutes  of  the  United  States  (Comp.  Stat. 
1918.  §  9784).  Concerning  this  act  the  Su- 
preme Court  of  the  United  States  has  said 
(italics  added):  "This  section,  then,  of 
the  Revised  Statutes,  is  the  measure  of  tlie 
power  of  a  state  to  tax  national  banks,  their 
property  or  their  franchises.  By  its  un- 
ambiguous provisions  the  power  is  confined 
to  a  taxation  of  ihe  eharee  of  stock  in  tlw 
names  of  the  shareholders  and  to  an  assess- 
ment of  the  real  estate  of  the  bank.  Any 
state  tax,  therefore,  which  is  in  excess  of 
and  not  in  conformity  to  these  require- 
ments, is  void."  Owensboro  Nat.  Bank  v. 
Owensboro,  173  U.  S.  664,  869,  43  L.  ed.  860, 
862,  19  Sup.  Ct.  Rep.  639. 

The  result  of  the  congressional  legislation 
was  to  prevent  application  to  national  banks 
of  state  legislation  taxing  bank  property 
other  than  real  estate.  In  New  York,  state 
banks  were  taxed  on  their  capital.  An  act 
was  passed  taxing  shares  of  national  bank 
stock  to  the  stockholders.  The  act  did  not, 
however,  tax  the  shares  of  state  banks  to 
the  stockholders.  The  act  was  held  void 
because  it  discriminated  in  favor  of  stock- 
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Iiolders  of  state  banks,  notwithstanding  the 
fact  that  state  banks  were  taxed  on  their 
capital.  In  the  opinion  the  Supreme  Court 
of  the  United  States  said: 

"The  banks  of  the  state  are  taxed  upon 
their  capital;  and  although  the  act  pro- 
vides that  the  tax  on  the  shares  of  the 
national  banks  shall  not  exceed  the  par 
value,  yet,  inasmuch  as  the  capital  of  the 
state  banks  may  consist  of  the  bonds  of 
the  United  States,  which  are  exempt  from 
state  taxation,  it  is  easy  to  see  that  this 
tax  on  the  capital  is  not  an  equivalent  for 
a  tax  on   the   shares  of  the   stockholders. 

•         «         ■ 

'The  tax  on  the  shares  is  not  a  tax  on 
the  capital  of  the  bank.  The  corporation 
is  the  legal  owner  of  all  the  property  of 
the  bank,  real  and  personal,  and,  within  the 
powers  conferred  upon  it  by  the  charter, 
and  for  the  purposes  for  which  it  was 
created,  can  deal  with  the  corporate  prop- 
erty as  absolutely  as  a  private  individual 
can  deal  with  his  own.  This  is  familiar 
law,  and  will  be  found  in  every  work  that 
may  be  opened  on  the  subject  of  corpora- 
tions. A  striking  exemplification  may  be 
seen  in  the  case  of  Reg.  v.  Arnaud,  9  Q.  B. 
806,  115  Eng.  Reprint,  148o.  The  question 
related  to  the  registry  of  a  ship  owned  by 
a  corporation.  Lord  Denman  observed:  *It 
appears  to  me  that  the  British  corporation 
is,  as  such,  the  sole  owner  of  the  ship.  The 
individual  members  of  the  corporation  are 
no  doubt  interested  in  one  sense  in  the 
property  of  the  corporation,  as  they  may 
derive  individual  benefits  from  its  increase, 
or  loss  from  its  decrease;  but  in  no  legal 
Kcnse  are  the  individual  members  the  own- 
ers.* 

"The  interest  of  the  shareholder  entitles 
him  to  participate  in  the  net  profits  earned 
by  the  bank  in  tlie  employment  of  its 
capital,  during  the  existence  of  its  charter, 
in  proportion  to  the  number  of  his  shares; 
and,  upon  its  dissolution  or  termination, 
to  his  proportion  of  the  property  tliat  may 
remain  of  the  corporation  after  the  pay- 
ment of  its  debts.  This  is  a  distinct,  inde- 
pendent interest  or  property,  held  by  the 
shareholder  like  any  other  property  that 
may  belong  to  him.  Now,  it  is  this  interest 
which  the  act  of  Congress  has  left  subject 
to  taxation  by  the  states,  under  the  limita- 
tions prescribed."  Van  Allen  v.  Assessors 
(Churchill  v.  Utica)  3  Wall.  573,  581,  583, 
584,  18  L.  ed.  229,  233,  234. 

The  result  in  Kansas  was  that  the  leg- 
islature was  obliged  to  conform  the  bank 
tax  law  to  the  Federal  law,  in  order  to 
avoid  taxing  the  state's  own  banks  out  of 
existence.  They  could  not  compete  with 
national  banks,  if  stockholders  were  taxed 
on  the  full  value  of  their  shares,  and,  in 
L.R.A.1918C. 


addition,  the  bank  was  taxed  on  all  its 
property.  Full  equality  between  state  and 
national  banks  was  finally  accomplished  bj 
the  tax- law  revision  of  1876  t(  Laws  1876, 
chap.  34,  §  22).  The  law  was  given  its 
present  form  by  the  inclusion  of  loan  com- 
panies and  certain  mutual  insurance  com- 
panies in  1891    (Laws  1891,  chap.  84,  §  IK 

The  distinction  between  the  class  of  prop- 
erty owned  by  stockholders,  known  as 
^'shares  of  stock,"  and  the  class  of  property 
owned  by  the  corporation,  called  "capital 
stock,"  and  sometimes  called  "capita K"  ha^ 
always  been  recognized  and  enforced  by  the 
Supreme  Ck)urt  of  the  United  States.  Its 
decisions  are  authoritative  because  of  the 
legislative  purpose  to  conform  the  tax  law 
to  the  requirements  of  the  Federal  law.  A 
specious  argument  frequently  advanced  is 
that  the  shares  of  stock  represent  the 
capital  stock,  which  in  turn  represents  the 
property  of  the  corporation,  so  that  a  tax 
return  of  shares  by  the  stockholders,  or 
the  corporation  for  them,  and  a  return  of 
capital  stock  or  property  by  the  corpora- 
tion, accomplish  the  same  end,  but  by  dif- 
ferent methods.  The  fallacy  of  this  argu- 
ment is  exposed  by  the  decision  in  the  ease 
of  New  York  v.  fax  &  A.  Comrs.  4  Wall 
244,  18  L.  ed.  344.  The  capital  of  a 
national  bank  consisted  of  $100,000,  which 
was  all  invested  in  United  States  securities, 
exempt  from  taxation.  In  assessing  the 
shares  of  stock  to  stockholders  the  asses- 
sor valued  them  at  par,  and  made  no  de- 
duction on  account  of  the  exempt  character 
of  the  securities  in  which  the  bank  had  in- 
vested all  its  capital.  A  stockholder  con- 
tested the  assessment.  The  assessment  was 
sustained  on  the  authority  of  the  decision 
in  the  case  of  V^an  Allen  v.  Assessors,  supra 
If  the  bank  itself  had  been  taxed,  the  ex- 
emption would  have  been  allowed. 

In  the  case  of  Bank  of  Commerce  v,  Ten- 
nessee, 161  U.  S.  134,  40  L.  ed.  645,  16  Sup 
Ct.  Rep.  456,  the  ownership  of  surplus  was 
considered.  The  charter  of  a  state  bank 
provided  for  a  tax  on  each  share  of  capital 
stock,  in  lieu  of  all  other  taxes.  A  subse- 
quent statute  undertook  to  tax  the  banks' 
surplus.  It  was  contended  the  statute  vio- 
lated the  obligation  of  tlie  contract  ex- 
pressed in  the  charter.  In  the  opinion  it 
was  said: 

"In  Ten'^essee  v.  Whitworth,  117  U.  S. 
129,  at  page  136,  29  L.  ed.  830,  832,  6  Sup. 
Ct.  Rep.  647,  ^Ir.  Chief  Justice  Waite,  in 
delivering  the  opinion  of  the  court,  says: 
'That  in  corporations  four  elements  of  tax- 
able value  are  sometimes  found:  First,  the 
franchise;  second,  the  capital  stock  in  the 
hands  of  the  corporation;  third,  the  corpo- 
rate  property;    and,   fourth,   the   shares  of 
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capital  stock  in  the  hands  of  the  individual 
fitockhoiders.' 

"The  surplus  belonging  to  this  bank  is 
'corporate  property/  and  is  distinct  from 
the  capital  stock  in  the  hands  of  the  corpo- 
ration. •  .  .  Recognizing,  as  we  do,  that 
there  is  a  different  property  in  that  which  is 
described  as  capital  stock  from  that  which 
is  described  as  corporate  property  otiier 
than  capital  stock,  and  remembering  the 
necessity  there  is  for  a  clear  expression 
of  the  intention  to  exempt  before  the  ex- 
emption will  be  granted,  we  must  hold  that 
the  surplus  has  not  been  granted  exemption 
by  the  clause  contained  in  the  charter  under 
discussion.  The  very  name  of  surplus  im- 
plies a  diiference.  There  is  capital  stock, 
and  there  is  a  surplus  over,  above,  and  be- 
yond the  capital  stock,  which  surplus  is 
the  property  of  the  bank  until  it  is  divided 
among  etockholders."    161  U.  S.  147. 

Considered  in  the  light  of  its  origin,  and 
of  its  clear  purpose  to  place  state  banks 
and  loan  companies  on  the  same  basis  for 
taxation  as  national  banks,  the  tax  law  be- 
comes easy  of  interpretation,  notwithstand- 
ing the  loose  phraseology  employed.  It 
would  not  be  possible  to  levy  a  valid  tax 
on  the  capital  stock,  the  surplus,  the  un- 
divided profits,  or  other,  property  of  a 
national  bank,  because  of  the  restrictions 
contained  in  the  Federal  law.  Consequent- 
ly an  intention  to  tax  property  of  that 
character  to  state  banks  or  loan  companies 
cannot  be  imputed  to  the  legislature.  Nei- 
ther may  stockholders  be  taxed  on  property 
which  belongs  to  the  bank,  and  not  to  them ; 
and  the  result  is,  the  subject  of  taxation 
stated  in  the  first  subdivision  of  the  tax 
law  is,  shares  of  stock  belonging  to  stock- 
holders. 

The  purpose  of  the  list  of  stockholders 
required  by  the  second  subdivision  of  the 
tax  law  is  obvious.  The  stockholders  are 
the  persons  taxed,  not  the  bank  or  loan  com- 
pany. The  statement  of  the  amount  and 
value  of  stock  held  by  each  stockholder, 
together  with  the  value  of  any  undivided 
profits  or  surplus,  is  designed  to  facilitate 
the  work  of  the  taxing  officers.  The  third 
subdivision  makes  the  bank  or  loan  com- 
pany a  responsible  agent  for  the  collection 
of  the  taxes  due  from  the  shareholders. 
The  "tax  assessed  upon  said  stock  and  un- 
divided profits  or  surplu.s/'  which  the  cor- 
poration is  required  to  pay,  is  not  any  tax 
on  stock,  undivided  profits,  or  surplus,  be- 
cause no  such  tax  has  been  assessed.  The 
tax  is  a  tax  on  shares  of  stock,  the  per- 
sonal property  of  the  stockholders.  The 
'*lien  thereon"  given  the  corporation  to 
reimburse  it  for  payment  of  the  tax  is  not 
a  lien  on  stock,  surplus,  and  undivided 
profits.  The  corporation  already  owns  these 
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in  its  own  right.  The  lien  is  on  the  prop- 
erty of  the  shareholders^  their  shares  of 
stock.  This  method  of  collecting  taxes  due 
from  stockholders  was  discussed  in  the  case 
of  First  Nat.  Bank  v.  Kentucky,  9  Wall. 
353,  19  L.  ed.  701,  where  the  court  said: 
"A  very  nice  criticism  of  the  proviso  to 
the  41st  section  of  the  National  Bank  Act, 
which  permits  the  states  to  tax  the  shares 
of  such  bank,  is  made  to  us  to  show  that  the 
tax  must  be  collected  of  the  shareholder 
directly,  and  that  the  mode  w'e  have  been 
considering  is,  by  implication,  forbidden. 
But  we  are  of  opinion  that  while  Congress 
intended  to  limit  state  taxation  to  the 
shares  of  the  bank,  as  distinguished  from 
its  capital,  and  to  provide  against  a  dis- 
crimination in  taxing  such  bank  shares  un- 
favorable to  them,  as  compared  with  the 
shares  of  other  corporations,  and  with  other 
moneyed  capital,  it  did  not  intend  to  pre- 
scribe to  the  states  the  mode  in  which  the 
tax  should  be  collected.  The  mode  under 
consideration  is  the  one  which  Congress 
itself  has  adopted  in  collecting  its  tax  on 
dividends,  and  on  the  income  arising  from 
bonds  of  corporations.  It  is  the  only  mode 
which,  certainly  and  without  loss,  secures 
the  payment  of  the  tax  on  all  the  shares, 
resident  or  nonresident;  and,  as  we  have 
already  stated,  it  is  the  mode  which  experi- 
ence has  justified  in  the  New  England  states 
as  the  most  convenient  and  proper,  in  regard 
to  the  numerous  wealthy  corporations  of 
those  states.  Jt  is  not  to  be  readily  in- 
ferred, therefore,  that  Congress  intended  to 
prohibit  this  mode  of  collecting  a  tax  which 
they  expressly  permitted  the  states  to  levy." 
0  Wall,  page  363. 

The  next  question  is,  By  what  standard 
shall  stockholders  be  assessed  and  taxed  on 
their  shares  of  stock? 

The  first  subdivision  of  the  tax  law  states 
that  standard, — "the  true  value."  The 
president,  cashier,  or  managing  officer  of 
the  corporation  submits  a  list  of  the  stock- 
holders. Annexed  to  the  names  is  a  state- 
ment of  the  amount  of  stock,  number  of 
shares,  and  value  of  the  stock  held  by  each. 
That  accounts  for  the  capital  stock.  A  fur- 
ther statement  is  made  of  the  amount  car- 
ried to  surplus  and  the  amount  of  undi- 
vided profits,  shown  by  the  books  of  the 
bank.  If  capital  stock  should  be  $100,000. 
surplus  $4r),000,  and  undivided  profits 
$5,000,  the  book  value  of  each  share  of  $100 
would  be  $1.50.  That  might  or  might  not 
be  the  true  value.  There  may  be  two  bank«-, 
on  opposite  sides  of  the  same  street,  with 
the  same  capital  stock  and  the  same  sur- 
plus. The  true  value  of  a  share  of  the 
stock  of  one  may  be  $200,  while  the  true 
value  of  a  share  of  Htock  of  the  other  mav 

• 

be  less  tlian  par.     The  value  of  all  tangible 
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assets  of  every  kind,  including  the  value 
of  all  real  estate  owned,  should  be  con- 
sidered. Intangible  elements  of  value, — 
rights,  privileges,  good  will,  capacity  and 
opportunity  to  achieve  financial  success,  re- 
sults of  past  business  and  the  outlook  for 
the  future, — should  be  considered.  In  a 
word,  the  entire  potentiality  of  the  corpora- 
tion to  profit  by  the  exercise  of  its  corpo- 
rate franchises  should  be  taken  into  ac- 
count. 

The  next  question  is,  From  what  as- 
se8sed  value  shall  a  deduction  be  made  on 
account  of  investments  in  real  estate? 

The  tax  law  savs  the  deduction  shall  be 
*"from  the  original  assessment  of  the  paid- 
up  capital  stock  of  said  corporation."  This 
is  an  impossibility.  No  assessment,  original 
or  othenvise,  of  the  paid-up  capital  stock, 
is  provided  for,  and  no  such  assessment  is 
made.  For  the  reasons  stated  above,  the 
meaning  is,  the  deduction  is  to  be  made 
from  the  total  valuation  of  all  the  shares 
of  stock  belonging  to  all  the  stockholders. 
To  ascertain  the  personal  liability  of  an 
individual  stockholder,  the  remainder  should 
he  divided  bv  the  whole  number  of  shares, 
and  the  quotient  multiplied  by  the  number 
of  jshares  which  he  owns. 

The  next  question  is.  What  deductions 
on  account  of  investments  in  real  estate 
may  be  made?  This  is  a  compound  ques- 
tion. 

The  tax  law  specifies  real  estate  held  by 
fee-simple  title.  This  means  full  and  un- 
conditional ownership  in  fact.  Should  real 
estate  be  taken  in  satisfaction  of  a  debt,  it 
would  make  no  ditlerence  that  title  was 
taken,  for  convenience,  in  the  name  of  some 
officer  or  employee  of  the  corporation.  If 
a  deed  should  be  given  the  corporation  in 
payment  of  a  debt,  it  would  make  no  dif- 
ference that  the  deed  was  withheld  from 
record,  and  the  debt  carried  on  the  books 
of  the  bank  as  an  obligation  of  the  debtor. 
The  real  estate  would  belong  to  the  bank 
by  title  in  fee  simple  within  the  meaning 
of  the  law.  Real  estate  deeded  to  the  bank 
by  warranty  deed,  but  in  fact  for  security 
only,  would  not  be  held  by  title  in  fee 
.simple. 

The  Bank  Act  (Gen.  Stat.  1915,  §§  614 
and  508,  with  their  amendments)  limits 
the  value  of  the  banking  house,  furniture, 
and  fixtures  which  a  state  bank  may  own 
to  not  more  than  one  third  of  its  capital 
stock,  now  one  third  of  its  capital  stock 
and  surplus.  The  purpose  of  the  limitation 
was  to  put  a  stop  to  the  expenditure  of 
bank  funds  in  tlie  erection  and  extrava- 
gant furnishing  of  Grecian  temples  for  the 
housing  of  state  banks.  The  court  is  of  the 
opinion  the  tax  law  should  be  construed 
in  connection  with  tiiis  limitation  on  the 
L.U.A.1918C. 


capacity  of  state  banks  to  hold  real  estate, 
and   that  no  deduction  should  be  made  on 
account    of    banking   house    furniture   and 
fixtures    in    excess    of    the    limited   value. 
The    Federal    statute    (Rev.    Stat.   §   5137, 
Comp.  Stat.  1916,  §  9674)  contains  no  Mich 
limitation     on     the    capacity     of   national 
banks,   and   the  Corporation   Law  contains 
no  such  limitation  on  the  capacity  of  loan 
companies.    The  disability  imposed  on  state 
banics   docs  not  affect  them,  and  they  are 
at  liberty  to  deduct  the  full  value  of  real 
estate    of   the   character    under    considera- 
tion. 

The  state  and  Federal  bank  acts  limit 
the  length  of  time  that  real  estate  acquired 
in  the  ordinary  transaction  of  business  may 
be  held.  No  deduction  can  be  made  on  ac- 
count of  real  estate  held  beyond  the  pre- 
scribed period.  At  the  expiration  of  .such 
period  real  estate  should  have  been  either 
converted  into  assets  which  may  not  be 
deducted,  or  else  charged  off. 

An  ingenious  argument  is  made  to  the 
effect  that  under  the  provisions  of  sub- 
division 4  of  the  tax  law  the  value  of  no 
real  estate  may  be  deducted  except  that 
into  which  the  original  fund  derived  from 
payments  of  subscriptions  to  capital  stock 
hus  gone.  The  argument  assumes  that  the 
term  "capital  stock"  was  used  by  the  leg- 
islature according  to  its  true  signification. 
It  has  already  been  shown  that  the  same 
term  used  in  the  concluding  portion  of  the 
same  sentence  cannot  bear  that  siurnifica- 
tion.  Since  the  term  was  not  used  with 
technical  accuracy  in  one  part  of  the  sen- 
tence, it  is*  not  likely  the  strict  meaning 
was  intended  in  another  part.  Harvester 
Bldg.  Co.  V.  Hartley,  flS  Kan.  732,  734,  160 
Pac.  971.  There  are  two  general  clftsscs  of 
property  reached  by  taxation, — personalty 
and  real  estate.  These  classes  are  recog- 
nized bv  the  tax  law.  An  essentiallv  dif- 
ferent  system  of  procedure  is  employed  in 
the  assessment  and  collection  of  taxes  on 
each.  In  valuing  the  personal  property 
taxed  to  the  stockholder,  that  is,  his  shares 
of  stock,  the  value  of  all  real  estate,  from 
whatever  funds  derived,  would  necessarily 
be  included.  Preferring  to  tax  real  estate 
as  real  estate,  to  its  owner,  the  corpora.- 
tion,  according  to  the  appropriate  method 
of  procedure,  and  not  desiring  to  tax  the 
same  value  twice,  provision  was  made  for 
deducting  from  the  value  of  the  personalty 
the  included  value  of  real  estate. 

The  People's  State  Bank  of  Coffeyville, 
joined  as  a  defendant  in  ease  No.  21,603. 
but  in  fact  interested  on  the  side  of  the 
plaintiff,  claims  the  right  to  a  deduction 
on  account  of  real  estate  not  located  in 
Kansas.  The  statute  does  not  provide  for 
such  a  deduction.     The  object   of  the  law 
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is  to  provide  revenue  to  meet  the  needs  of    erty  may  be  deducted.     The  remainder  ia 
the  state    government.      The    command    of    the  value  of  the  capital  stock,  for  purposes 


the  law  is  that  real  estate,  the  value  of 
which  is  deducted  from  the  value  of  stock- 
holders' shares,  "shall  be  assessed  as  other 
lands  or  lota."  This  can  apply  to  no  real 
estate  except  that  subject ^to  the  tax  laws 
of  the  state.     If  the  value  of  real  estate 


of  taxation.  Stockholders  are  not  taxed  on 
their  shares,  and  capital  stock,  vauled  in 
the  manner  described,  is  taxed  as  personal 
property  to  its  owner,  the  corporation.  It 
has  alreadv  been  shown  that  this  method 
of  taxation  is  not  possible  in  the  case  of 


outside    the    state    were    to    be    deducted,    state  banks,  because  of  the  necessity  to  con- 


shares  of  stock  would  be  taxed  at  less  than 


form  the  taxation  of  state  banks  to  the  tax- 


their  true  value,  without  opportunity  to  re-  I  ation  of  national  banks,  and  banks  and 
coup  the  abatement  by  taxation  of  real  es-  !  loan  or  investment  companies  are  expressly 
tate.  The  value  of  real  estate  in  another  excluded  from  the  operation  of  the  section 
state,  owned  by  a  national  bank,  may  not  be    by   the   provision,   "except   such   companies 


deducted  from  the  value  of  shares  of  stock, 
unless  the  deduction  be  permitted  to  state 
banks.  In  a  case  which  arose  in  Utah,  it 
appeared  that  a  deduction  was  allowed  on 
account  of  real  estate  situated  in  that  state, 
but  not  on  account  of  real  estate  situated  in 
other  states.  The  Supreme  Court  of  the 
United  States,  in  disposing  of  the  com- 
plaint of  a  national  bank,  said:  "While 
real  estate  of  a  bank  situated  outside  of 
the  state  of  doniicil  is  taxed  in  the  state 
of  its  situs,  vet  the  value  of  such  real 
estate  necessarily  enters  into  and  is  con- 
sidered in  estimating  the  value  of  the  shares 
of  stock,  and  to  deduct  the  value  of  the 
real  estate  would,  to  the  extent  of  such 
deduction,  reduce  the  real  value  of  the 
shares,  without  a  compensatory  equivalent." 
Commercial  Nat.  Bank  v.  Chambers,  182 
r.  S.  556,  561,  45  L.  ed.  1227,  1229,  21 
Sup.  Ct.  Rep.  813. 

It  is  insisted  that  the  state  bank  should 
be  accorded  the  same  privileges  as  those 
corpurations  which  are  embraced  witliin  the 


and  corporations  as  are  specially  provided 
for  by  the  statute." 

The  Interstate  Mortage  Trust  Company, 
the  appellant  in  case  No.  21,218,  also  claims 
the  benefit  of  the  privileges  conferred  by 
§  11,164  of  the  General  Statutes  of  1915. 
Thd  appeal  is  from  an  order  of  the  district 
court  of  Labette  county,  in  which  the  com- 
pany has  its  principal  office,  sustaining  a 
demurrer  to  its  petition  praying  for  an 
injunction  against  the  enforcement  of  an 
order  of  the  county  board  of  equalization 
which  was  approved  by  the  tax  commission. 
In  its  petition  the  company  described  itself 
as  a  loan  company,  so  that  it  is  embraced 
within  the  provision  of  the  tax  law  placing 
state  banks,  national  banks,  and  loan  or 
investment  companies  in  the  same  class. 
The  provision  of  the  state  Constitution, 
requiring  a  uniform  and  equal  rate  of  as- 
sessment and  taxation  (Gen.  Stat.  1915,  § 
228),  does  not  forbid  the  employment  of 
different  methods  of  assessment  and  taxa- 
tion for  different  classes  of  property.     The 


provisions  of  §  11,164  of  tlie  General  Stat-    method  of  assessing  and  collecting  railroad 
utes  of   1915.     Under  that  section   capital    taxes  is  radically  different  from  the  methods 


stock  ia  regarded  as  the  equivalent  of  all 
the  shares  of  capital  stock  issued  and  out- 
standing (Harvester  Bldg.  Co.  v.  Hartley, 
98  Kan.  732,  160  Pac.  971),  and  is  valued 


just  as  shares  of  stock  in  banks  are  valued,    domestic  corporations  are  taxed  in  one  way, 
Capital  stock  value  is  considered  as  repre-    and  shares  of  stock  in  foreign  corporations 


employed  in  assessing  and  collecting  taxes 
on  every  other  species  of  property  in  the 
state.  Missouri  River,  Ft.  S.  k  G.  R.  Co. 
V.  Morris,  7  Kan.  210.     Shares  of  stock  in 


s<*ntative    of    all    value-producing   elements 
attending  the  corporate  enterprise.     Wyan- 


in  another.    Hunt  v.  Allen  County,  82  Kan. 
824,   109  Pac.  106.     In  the  opinion  in  the 


dotte   County  Gas  Co.  v.  Spaeth,  83   Kan.    case  last  cited  it  was  said:     "The  inequality 
191,   109   Pac.   785.     The  value  necessarily    in    this    case    grows    out    of    the    different 


includes  real  estate  and  chattels  which,  if 
the  property  of  an  individual,  would  be 
listed  and  taxed  in  the  usual  way.  If,  when 
the  corporation    lists   its   capital   stock,   it 


Rpeeifies    particularly   the    real    estate    and    the    assessment    of    property    of    different 


the  chattels  which  it  owns,  and  returns 
such  property  for  taxation  in  the  usual 
way,  the  value  of  such  property  may  be 
deducted  from  the  value  of  capital  stock, 
except  that  real  estate  mortages  and  chattel 
mortagea   may   not  be   deducted.     If   it   be 


method  provided  by  the  statute  for  listing 
and  assessing  shares  in  the  two  kinds  of 
corporations.  Of  necessity  the  legislature 
has   adopted  several   different  methods   for 


classes  and  used  in  different  kinds  of  busi- 
ness. The  same  rate  of  taxation  was  levied 
upon  the  plaintiiTs  property,  and  the  same 
metliod  of  assessment  was  applied  thereto, 
as  is  applied  to  the  property  of  all  other 
citizens  similarly  situated.    So  far  no  Solon 


shown  that  real  estate  and  personal  prop-  has  appeared  in  this  or  any  other  state  of 
erty  situated  in  another  state  have  been  i  the  Union  who  could  devise  a  method,  or 
dulv  listed  for  taxation  there,  such  prop-  any  number  of  methods,  of  assessment  and 
L.r\a.1918C.  63 
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taxation  for  all  the  various  kinds  of  prop- 
erty which  would  result  in  equal  taxation 
in  every  individual  case.  As  has  been  said, 
if  absolute  equality  of  taxation  is  required, 
there  can  be  no  taxation."  82  Kan.  page 
828. 

This  being  true,  the  claim  under  con- 
sideration reduces  to  this:  Is  th'*  classifica- 
tion of  loan  companfes  with  state  and  na- 
tional banks  a  reasonable  classification? 
The  question  is  answered  by  the  company's 
petition,  in  which  it  stated  that  its  sole 
and  exclusive  business  is  that  of  making 
loans  on  real  estate  securities,  selling  the 
same,  issuing  bonds  and  depositing  real 
estate  securities  as  collateral  therefor,  and 
receiving  moneys  and  securities  on  deposit 
for  the  purchase  of  real  estate  mortgages. 
It  is  therefore  purely  a  financial  institu- 
tion, dealing  in  money,  obligations  for  the 
payment  of  money,  and  securities  for  such 
obligations,  and  as  such  is  clearly  in  affinity 
witli  banks.  Although  not  material  to  the 
decision,  presumably  the  institution  is  with- 
in the  jurisdiction  of  the  banking  depart- 
ment of  the  state,  because  of  the  use  of  the 
word  "trust"  as  a  part  of  its  corporate 
name.     Gen.  Stat.  1915,  §  2403. 

The  loan  company  asserts  that  double 
taxation  will  result  unless  the  value  of  its 
real  estate  situated  in  the  state  of  Okla- 
homa be  deducted  from  the  value  of  its 
shares  of  stock.  The  assertion  is  predicated 
on  a  misconception  of  the  tax  law.  It  is 
said  that  the  tax  law  provides  for  the  as- 
sessment of  the  capital  stock  of  banks  and 
loan  companies.  It  has  been  demonstrated 
above  that  the  tax  is  not  on  capital  stock, 
but  on  shares  of  stock  in  the  hands  of 
stockholders,  and  that  the  two  classes  of 
property  are  distinct  in  fact,  and  dissimilar 
for  purposes  of  taxation.  In  the  opinion 
in  the  case  of  Bank  of  Commerce  v.  Ten- 
nessee, 161  U.  S.  134,  40  L.  ed.  645,  16  Sup. 
Ct.  Rep.  456,  it  was  said:  "The  capital 
stock  of  a  corporation  and  the  shares  into 
which  such  stock  may  be  divided  and  hold 
bv  individual  shareholders  are  two  distinct 
pieces  of  property.  The  capital  stock  and 
the  shares  of  stock  in  the  hands  of  the 
shareholders  mav  both  be  taxed,  and  it  is 
not  double  taxation.  .  .  .  This  state- 
ment has  been  reiterated  many  times  in 
various  decisions  by  this  court,  and  is  not 
now  disputed  by  anyone."  161  U.  S.  146. 

It  is  said  that  taxation  of  the  Oklahoma 
real  estate  and  taxation  of  the  shares  is 
double  taxation.  The  statute  does  not  tax 
the  Oklahoma  real  estate.  The  shares  of 
stock  are  property  of  the  individual  stock- 
holder, which  the  law  requires  shall  be  taxed 
at  their  true  value.  This  value  includes  the 
value  of  whatever  real  estate  the  corpora- 
tion owns,  the  situs  of  which  is  wholly 
L.R.A.1918C. 


immaterial.     The  loan  company  is  in  the 
situation  of  a  Maryland  corporation  which 
desired  to  deduct  the  value  of  New  Jersey 
real  estate  from  the  value  of  the  shares  of 
capital    stock    assessed    and    taxed   to    its 
stockholders.      The    court    of    appeals    of 
Maryland    disponed    of    the    subject    in   an 
opinion    which   has    received    universal  ap- 
proval,    and     from     which     the     following 
extracts  are  taken:      "The  separate  shares 
of  the  capital  stock  of  the  corporation  are 
authorized  to  be  issued  by  the  charter  de- 
rived  from   the   state,   and  are   subject  to 
its  control  in  respect  to  the  right  of  tax- 
ation; and  every  person  taking  such  shares, 
whether  resident  or  nonresident  of  the  state, 
must  take  them  subject  to  such  state  power 
and    jurisdiction    over    them.       Hence    the 
state  may  give  the  shares  of  stock  held  by 
individual   stockholders,   a    special   or   par- 
ticular situs  for  purposes  of  taxation,  and 
may   provide  special  modes   for   the  collec- 
tion  of  the   tax   levied   thereon.      State  v. 
Mayhew,   2  Gill,  487;    First  Nat.  Bank  v. 
Kentucky,  9  Wall.  353,  19  L.  ed.  701.    And 
while  it  is  true  that  the  shares  of  the  cap- 
ital stock  of  the  corporation   represent  the 
capital  stock,  and  everything  of  which  the 
capital  stock  is  composed,  whether  invest- 
ed in  real  estate  or  other  kind  of  property, 
tlie  situs  of  the  investment  ( other  than  the 
K.J  estate  of  the  company  situated  in  this 
state)    is  wholly   immaterial.     .     .     .    The 
true  criterion,  as   fixed  by  the   statute,  is 
the  true  value  of  the  stock,  without  refer- 
ence   to    the    question    where,    or    in    what 
manner  or  nature  of  property  or  security, 
the  capital  stock  may  be  invested.    AVht-ther 
that    be    invested    in    real    estate,    or   other 
property,    beyond    the    jurisdiction    of    this 
state,    the    latter   having    control    over   the 
shares   and  their   true  value,   the   peculiar 
nature  and  value  of  the  investment  of  the 
capital    stock    of    the    corporation,    beyond 
the  limits  of  the  state,  can  form  no  proper 
subject  for  specific  deduction  or  abatement 
from  the  true  value  of  the  shares  of  stock, 
when  presented  to  be  assessed  for  purposes 
of   taxation.        .     .     .     Nor    is    tliere    any- 
thing novel   in  the  principle  of  such  taxa- 
tion."     American     Coal     Co.     v.     AlU»gany 
County,  59  Md.  185,  193. 

The  loan  company  misconceives  tlic  mean- 
ing and  application  of  the  expression,  "dou- 
ble taxation."  It  is  not  double  taxation 
to  tax  taxable  property  within  the  state 
once.  Shares  of  stock  are  taxable  property. 
Real  estate  in  Kansas  is  taxable  proptTty. 
Real  estate  in  Oklahoma  is  not  taxable 
property,  and  is  not  taxed.  Shares  of  the 
loan  company's  stock,  reduced  in  value  by 
the  value  of  the  Kansas  real  estate,  are 
taxed,  and  the  Kansas  real  estate  is  taxed. 
That    covers    the    taxable    property    within 
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the  state  just  once,  and  covers  nothing  more. 
•\Ve  say  that  the  state  in  taxing  stock 
maj  take  into  account  the  fact  that  the 
property  and  franchises  of  the  corporation 
are  untaxed,  whereas  in  other  cases  they 
are  taxed,  and  we  say  untaxed  because 
they  are  not  taxed  by  the  state  in  question. 
The  real  grievance  in  a  case  like  the  present 
is  that,  more  than  probably,  they  are  taxed 
elsowhere.  But  with  that  the  state  of 
Alabama  is  not  concerned."  Kidd  v.  Ala- 
bama, 188  U.  S.  730,  732,  47  L.  ed-  669, 
672,  23  Sup.  Ct.  Rep.  401. 

If  the  value  of  the  untaxed  Oklahoma 
property  were  deducted  from  the  value  of 
the  sliares  of  stock,  a  portion  of  this 
state's  taxable  property  would  escape  taxa- 
tion. Besides  this,  in  this  instance  all 
taxable  value  not  derived  from  tangible 
property  would  be  wiped  out*  The  loan 
company  listed  its  capital  stock,  surplus, 
and  undivided  profits  at  par,  $135,016.42. 
From  this  sum  it  deducted  the  value  of  its 
real  estate  in  Kansas,  $48,980,  and  claimed 
the  right  to  deduct,  to  the  extent  necessary 
to  cancel  capital  stock,  surplus,  and  undivid- 
ed profits,  the  value  of  its  Oklahoma  real 
estate,  $206,882.  With  all  its  faults,  the 
tax  law  is  not  so  paradoxical. 

Because  the  property  taxed  by  the  state 
of  Kansas  and  the  property  taxed  by  the 
state  of  Oklahoma  are  of  different  kinds 
and  belong  to  different  owners,  there  is  no 
double  taxation,  in  the  invidious  sense.  It 
ia  true  that  taxea  on  the  corporate  property 
in  Oklahoma  must  be  paid  from  funds 
which  constitute  a  potential  source  of  divi- 
dends to  stockholders,  and  in  that  sense 
such  taxes  are  an  indirect  burden  on  the 
stockholders.  The  burden,  however,  is  not 
imposed  by  the  laws  of  the  state  of  Kansas, 
and  is  an  incidental  consequence  of  the  vol- 
untary election  of  the  corporate  managers 
to  extend  the  business  oi  the  company 
Ijeyond  the  jurisdiction  of  the  state.  This 
corporation  derives  its  life  and  all  its  ca- 
pacities and  powers,  including  its  capacity 
to  employ  capital  stock,  from  the  state  of 
Kansas.  Its  shares  of  stock  are  valuable 
personal  property,  having  a  lawful  situs 
within  the  borders  of  the  state,  and  there 
is  no  more  occasion  for  the  state  to  forego 
taxes  on  such  property  than  there  is  for 
the  state  of  Oklahoma  to  forego  taxea  on 
property  situated  within  its  borders. 

The  loan  company  argues  that  if  the  tax 
'aw  does  not  permit  deduction  of  the  Okla- 
loma  real  estate,  it  infringes  the  14th 
Vmondmcnt  of  the  Constitution  of  the 
Jnitod  States.  The  argument  is  predicated 
m  the  decision  of  the  Supreme  Court  of 
he  United  States  in  the  case  of  Delaware, 
..  &  W.  R.  Co.  V.  Pennsylvania,  198  U.  S. 
141,  49  L.  ed.  1077,  25  Sup.  Ct.  Rep.  669. 
-.R.A.1918C. 


The  state  of  Pennsylvania  taxed  corpora- 
tions on  the  value  of  their  capital  stock, 
and  the  question  was  whether  or  not  the 
value  of  coal,  having  its  situs  in  another 
state,  could  be  included  in  the  taxable 
value  of  the  capital  stock  of  a  Pennsylvania 
corporation.  It  was  held  that  the  value 
of  the  coal  should  be  excluded.  The  supreme 
court  of  Pennsylvania  recognizes  the  distinc- 
tion between  property  in  shares  of  stock 
owned  by  stockholders,  and  property  in 
capital  stock,  owned  by  the  corporation  and 
representing  its  assests,  but  declares  the 
legislature  of  Pennsylvania  has  made  no 
such  distinction.  Before  the  case  arose- 
the  supreme  court  of  Pennsylvania  had  held 
that  a  tax  on  the  value  of  capital  stock  is. 
simply  a  tax  on  the  property  of  the  cor- 
poration. Some  of  the  decisions  to  that 
effect  are  cited  in  the  opinion  of  the  Su- 
preme Court  of  the  United  States,  and 
there  are  many  others.  The  Supreme  Court 
of  the  United  States  was  bound  by  the  in- 
terpretation which  the  state  court  had 
given  the  state  law,  and  the  question  was 
simply  one  of  situs.  The  tax  being  a  tax 
laid  directly  on  property,  it  could  not  law- 
fully extend  to  tangible  property  outside 
the  jurisdiction  of  the  taxing  state.  The 
Supreme  Court  of  the  United  States  took 
care  to  guard  its  decision  from  misapplica- 
tion to  cases  of  the  kind  presented  by  the 
loan  company's  appeal  by  inserting  the  fol- 
lowing discriminatory  observation  in  its 
opinion:  "Of  course,  the  distinction  be- 
tween the  capital  stock  of  a  corporation, 
and  the  shares  into  which  it  may  be  divided 
and  held  by  individual  shareholders,  is 
borne  in  mind  and  recognized,  and  nothing 
herein  affects  that  distinction.  The  ques- 
tion here  is  simply  as  to  the  value  of  the 
capital  stock  with  reference  to  the  assess- 
ment and  taxation  upon  the  corporation 
itself  which  issues  it,  and  has  nothing  to  do 
with  the  individual  shareholder.  Van 
Allen  V.  Assessors,  (Churchill  v.  Utica)  3 
Wall.  673,  18  L.  ed.  229;  Bank  of  Commerce 
V.  Tennessee,  161  U.  S.  134,  146,  40  L.  ed. 
645,  649,  16  Sup.  Ct.  Rep.  456;  Delaware 
L.  &  W.  R.  Co.  V.  Pennsylvania,  198  U.  S. 
341,  354,  49  L.  ed.  1077,  1082,  25  Sup.  Ct. 
Rep.  673. 

The  legislature  of  this  state  has  recog- 
nized the  distinction  here  made.  The  tax 
law  was  framed  to  comply  with  the  deci- 
sion in  the  Van  Allen  Case  and  others  of 
like  character,  an'd  the  tax  is  not  a  tax 
levied  against  the  corporation  on  account 
of  property  which  it  owns. 

Questions  are  presented  1^'  the  Dcaring 
State  Bank  and  the  Citizens'  National  Bank 
of  Independence  with  reference  to  the 
course  pursued  in  arriving  at  the  sums  on 
which  their  shares  of  stock  should  be  taxed. 
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No  fraud,  or  conduct  so  arbitrary  or  capri- 
cious as  to  amount  to  fraud,  is  made  to 
appear,  and  the  result  of  the  conduct  criti- 
cized may  not  be  disturbed. 

In  case  No.  21,603  the  writ  is  allowed  in 
part  and  denied  in  part.  Issuance  of  the 
writ  will  be  withheld.  In  case  No.  21,218 
the  judgment  of  the  District  Court  is 
aHirmed. 


Abstract  of  Laws. 

Sections  1  and  2  of  article  11  of  the  state 
Constitution  read  as  follows: 

"Section  1.  The  legislature  shall  provide 
for  a  uniform  and  equal  rale  of  assessment 
and  taxation;  but  all  property  used  ex- 
clusively for  state,  county,  municipal,  liter- 
ary, educational,  scientific,  religious,  benev- 
olent and  charitable  purposes,  and  personal 
property  to  the  amount  of  at  least  ^200  for 
each  family,  shall  be  exempted  from  taxa- 
tion. 

"Sec.  2.  The  legislature  stall  provide  for 
.taxing  the  notes  and  bills  discounted  or  pur- 
chased, moneys  loaned,  and  other  property, 
effects,  or  dues  of  every  description  [with- 
out deduction],  of  all  banlcs  now  existing, 
or  hereafter  created,  and  of  all  bankers;  so 
that  all  property  employed  in  banking  shall 
always  bear  a  burden  of  taxation  equal  to 
that  imposed  upon  the  property  of  individ- 
uals." 

Section  11,149  of  the  General  Statutes  of 
1015  reads  as  follows: 

"That  all  property  in  this  state,  real  and 
personal,  not  expressly  exempt  therefrom, 
shall  be  subject  to  taxation  in  the  manner 
prescribed  by  this  act." 

Section  11,236  of  the  General  Statutes  oi 
1916  reads  as  follows: 

"(1)  Stockholders  in  banks  and  banking 
associations  and  loan  and  investment  com- 
panies organized  under  the  laws  of  this  state 
or  the  United  States  shall  be  assessed  and 
taxed  on  the  true  value  of  their  shares  of 
stock  in  the  city  or  township  where  such 
banks,  banking  associations,  loan  or  in- 
vestment  companies  are  located. 

*'(2>  And  the  president,  cashier  or  other 
managing  officer  thereof  shall  under  oath 
return  to  the  assessor  on  demand  a  list  of 
the  names  of  the  stockholders  and  amount 
and  value  of  stock  held  by  each,  together 
with  the  value  of  any  undivided  profit  or 
surplus. 

**(3)  And  said  banks,  banking  associa- 
tions, loan  or  investment  companies  shall 
pay  the  tax  assessed  upon  said  stock  and 
undivided  profits  or  surplus,  and  shall  have 
a  lien  thereon  until  the* same  is  satisfied: 
Provided,  that  if  from  any  causes  the  taxes 
levied  upon  the  stock  of  any  banking  asso- 
ciation, loan  or  investment  company  shall 
not  be  paid  by  said  corporation,  the  prop- 
erty of  the  individual  stockholders  shall  be 
held  liable  therefor. 

"(4)  Provided  further,  that  if  any  por- 
tion of  the  capital  stock  of  any  bank  or 
banking  association  or  loan  or  investment 
L.U.A.1918C. 


company  shall  be  invested  in  real  estate  and 
said  corporation  shall  hold  a  title  in  fee 
simple  thereto,  the  assessed  value  of  said 
real  estate  shall  be  deducted  from  the 
original  assessment  of  the  paid-up  capital 
stock  of  said  corporation,  and  said  real  es- 
tate shall  be  assessed  as  other  lands  or  lots. 

"  ( 5 )  And  provided  further,  that  banking 
stock  or  loan  and  investment  company  stock 
or  capital  shall  not  be  assessed  at  any  high- 
er rate  than  other  property. 

"(6)  And  provided  further,  that  the  pro- 
visions of  this  act  shall  apply  to  all  mutual 
lire  and  life  insurance  companies  or  asso- 
ciations having  assets,  accumulations,  money 
or  credits,  and  doing  business  under  the 
laws  of  this  state. 

"(7)  And  provided  further,  that  such  as- 
sets, money  and  credits  held  and  under  the 
control  of  such  mutual  fire  and  life  insur- 
ance companies  or  associations  shall  be  sub- 
ject to  assessment  and  taxation." 

Section  514  of  the  General  Statutes  of 
1915  reads  as  follows: 

"Any  five  or  more  persons  may  organi2e 
themselves  into  a  banking  corporation,  and 
shall  be  permitted  to  carry  on  the  business 
of  receiving  money  on  deposit  and  to  allow 
interest  thereon,  giving  to  the  person  de- 
positing credit  therefor;  and  of  buying  and 
selling  exchange,  gold,  silver,  foreign  coin, 
bullion,  uncurrent  money,  bonds  of  the  Unit- 
ed States  and  of  the  state  of  Kansas,  and 
bonds  and  warrants  pf  cities,  counties,  and 
school  districts  in  the  state  of  Kansas;  of 
loaning  money  on  real  estate,  chattel  and 
personal  security,  at  a  rate  of  interest  not 
to  exceed  the  legal  rate  allowed  by  law:  of 
discounting  negotiable  notes  and  of  notes 
not  negotiable,  and  to  own  a  suitable  build- 
ing, furniture  and  fixtures  for  the  tran.«- 
action  of  its  business,  of  the  value  not  to 
exceed  one  third  of  the  capital  [stock]  of 
such  bank:  Provided,  that  nothing  in  this 
section  shall  prohibit  such  bank  from  hold- 
ing and  disposing  of  such  real  estate  as  ii 
may  acquire  through  the  collection  of  debts 
due  to  it." 

This  section  was  amended  by  chapter  79 
of  the  Laws  of  1917,  in  particulars  not  ma- 
terial here. 

Section  568  of  the  General  Statutes  of 
1915  reads  as  follows: 

"Any  bank  may  purchase,  hold  and  con- 
vey real  estate  for  the  following  purpose>, 
but  no  other:  First,  such  as  shall  be  neces- 
sary for  the  convenient  transaction  of  its 
business,  including  its  furniture  and  fix- 
tures, but  which  shall  not  exceed  one  third 
of  the  paid-in  capital;  second,  such  as  sliall 
be  conveyed  to  it  in  satisfacticm  of  debts 
previously  contracted  in  the  course  of  it:* 
business;  third,  such  as  it  shall  purchase 
at  sale  under  judgment,  decrees  or  mort- 
crajre  foreclosure  under  securities  held  bv  it: 
but  a  bank  shall  not  bid,  at  any  such  salt-. 
a  larger  amount  than  to  satisfy  its  de^t* 
and  costs.  Keal  estate  shall  be  convered 
under  the  corporate  seal  of  the  bank  ana 
the  hand  of  its  president  or  vice  president, 
and  cashier  or  treasurer.  No  real  estate 
acquired  in  the  cases  contemplated  in  the 
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second  and  third  subsection  above  shall  be 
held  for  a  longer  time  than  five  years.  If 
not  sold  before  the  expiration  of  said  five 
years,  it  must  be  sold  at  private  or  pub- 
lic sale  within  thirty  days  thereafter,  or 
charged  off  out  of  the  earnings  or  surplus 
of  said  bank.'' 

By  chapter  76  of  the  Laws  of  1917  the 
first  subdivision  of  this  section  was  amend- 
ed to  read: 

"First,  such  as  shall  be  necessary  for  the 
convenient  transaction  of  its  busfness,  in- 
cluding its  furniture  and  fixtures,  but  which 
shall  not  exceed  one  third  of  the  paid-in 
capital  and  surplus." 

SSection  669  of  the  General  Statutes  of 
1915,  which  went  into  effect  March  II,  1897, 
reads  as  follows: 

"Any  bank  now  doing  business  in  this 
state  which  owns  real  estate  in  excess  of 
50  per  cent  of  its  capital  shall  reduce  its 
holdings  by  converting  same  into  cash  or 
other  good  assets,  to  an  amount  not  exceed- 
ing 50  per  cent  oJf  its  paid-up  capital,  with- 
in one  year  after  the  passage  of  this  act.'' 

Section  11,164  of  the  General  Statutes  of 
1915  reads  as  follows: 

*'lhat  no  person  shall  be  required  to  in- 
clude in  the  list  of  personal  proi>erty  any 
portion  of  the  capital  stock  of  any  company 
or  corporation  which  is  required  to  be  listed 
by  such  company  or  corporation;  but  all 
incorporated  companies,  except  such  com- 
panies and  corporations  as  are  specially 
provided  for  b>'  statute,  shall  be  required  to 
list  by  their  designated  agent  in  the  town- 
ship or  state  [city]  where  the  principal 
oilice  of  said  company  is  kept,  the  full 
amount  of  stock  paid  in  a'nd  remaining  as 
capital  stock,  at  its  true  value  in  money, 
and  such  stock  shall  be  taxed  as  other  per- 
sonal property:  Provided,  that  such  amount 
of  stock  of  such  companies  as  may  be  in- 
vested in  real  or  personal  property  which, 
at  the  time  of  listing  said  capital  stock, 
shall  be  particularly  specified  and  given  to 
the  assessors  for  taxation,  shall  be  deducted 
from  the  amount  of  said  capital  stock :  Pro- 
vided, that  mortgages  owned  by  any  such 
company  on  property,  real  or  personal,  in 
any  other  state,  shall  not  be  deducted :  Pro- 
vided furUier,  that  real  or  personal  prop- 
erty in  any  other  state,  or  county  in  this 
state  shall  be  deducted  if  it  be  made  to  ap- 


pear that  the  same  has  been  duly  listed  for 
taxation  in  such  other  state  or  county  in 
this  state." 

Section  5219  of  the  Revised  Statutes  of 
the  United  States  (Comp.  Stat.  1916, 
§  9784)   reads  as  follows: 

"Nothing  herein  shall  prevent  all  the 
shares  in  any  association  from  being  in- 
cluded in  the  valuation  of  the  personal  prop- 
erty of  the  owner  or  holder  of  such  shares, 
in  assessing  taxes  imposed  by  authority  of 
the  state  within  which  the  association  is 
located;  but  the  legislature  of  each  state 
may  determine  and  direct  the  manner  and 
place  of  taxing  all  the  shares  of  national 
banking  associations  located  within  the 
state,  subject  only  to  the  two  restrictions, 
that  the  taxation  shall  not  be  at  a  greater 
rate  than  is  assessed  upon  other  moneyed 
capital  in  the  hands  of  individual  citizens 
of  such  state,  and  that  the  aharee  of  any 
national  banking  association  owned  by  non- 
residents of  any  stai:e  shall  be  taxed  in  the 
city  or  town  where  the  bank  is  located,  and 
not  elsewhere.  Nothing  herein  shall  be  con- 
strued to  exempt  the  real  property  of  asso- 
ciations from  either  state,  county,  or  mu- 
nicipal taxed,  to  the  same  extent,  according 
to  its  value,  as  other  real  property  is  taxed," 

Section  5137  of  the  Revised  Statutes  of 
the  United  States  (Comp.  SUt.  1916, 
§  9674)  reads  as  follows: 

''A  national  banking  association  may  pur- 
chase, hold,  and  convey  real  estate  for  the 
following  purposes,  and  for  no  others: 

"First.  Such  as  shall  be  necessary  for  its 
immediate  accommodation  in  the  transac- 
tion of  its  business. 

''Second.  Such  as  shall  be  mortgaged  to 
it  in  good  faith  by  way  of  security  for  debts 
previously  contracted. 

'*Third.  Such  as  shall  be  conveyed  to  it 
in  satisfaction  of  debts  previously  con- 
tracted in  the  course  of  its  dealings. 

"Fourth.  Such  as  it.  shall  purchase  at 
sales  under  judgments,  decrees,  or  ntort- 
gages  held  by  the  association,  or  shall  pur- 
chase to  secure  debts  due  to  it. 

"But  no  such  associations  shall  hold  the 
possession  of  any  real  estate  under  mort- 
gage, or  the  title  and  possession  of  any  real 
estate  purchased  to  secure  any  debts  due 
to  it,  for  a  longer  period  than  five  years." 
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AUGUST  BURZIO,  by  Next  Friend, 

V. 

JOPLIN  &  PITTSBURG  RAILWAY  COM- 
PANY, Appt. 

(—  Kan.  — ,  171  Pac.  351.) 

Trial  —  findings  —  effect. 

1.  Where   a  jury   has  been   properly   in- 

Headnotes  by  Mabshall,  J. 


Xote. «— As  to  requisites  of  special  ver- 
dict, see  note  to  State  v.  Banner,  24  L.R.A. 
(N.S.)  1.  For  later  cases,  see  the  L.R.A. 
L.R.A.1918C. 


structed  concerning  negligence  and  reason- 
able and  ordinary  care  and  diligence,  the 
answers  to  special  questions  which  depend 
for  their  interpretation  on  the  delinition  of 
those  terms  state  facts,  and  not  conclusions 
of  law. 
For  other  cases,  see  Trial,  V,  o,  i,  in  Dig. 

J-52  N.  8. 
Neglig^-nce  —  Imputed  —  parent  to  child. 

2.  The  negligence  of  a  father  in  driving 
an  automobile  across  a  railroad  track  with- 
out stopping,  looking,  or   listening  cannot 


Digests    under    the    title    "Trial,"    subtitle 
"Special  verdict  or  findings." 
The  subject  of  imputed  or  contributory 
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be  imputed  to  his  ten-year-old  son,  who  is 
riding  with  him. 

For  other  cases,  see  Negligence,  II.  e,  2,  in 
Dig,  J-^2  N.  8. 

Railroad  —  obstructed  view  of  track  — 
neg:lij?enee. 

3.  Liability  of  a  railway  company  for  in- 
juries to  those  riding  in  an  automobile,  sus- 
tained in  a  collision  with  a  train  at  a  high- 
way crossing,  may  be  founded  on  the  com- 
pany's negligence  in  allowing  weeds,  grasy, 
and  brush  to  grow  on  its  right  of  way  so 
as  to  obstruct  the  vision  of  those  riding  in 
the  automobile  while  they  are  approaching 
the  railway  track. 

For  other  cdsea,  see  Railroads,  II.  d,  3,  a, 
in  Dig.  1-62  \.  S. 

Trial  —  general  and  special  verdicts. 

4.  The  general  verdict  must  stand  where 
the  answers  to  special  questions,  wiien  prop- 
erly interpreted  so  as  to  support  that  ver- 
dict, are  consistent  th^ewitii,  and  do  not 
contradict  each  other. 

For  other  cases,  see  Trial,  V.  c,  1,  in  Dig. 
1-52  N.  S. 

(January  12,  1918.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Cherokee  County 
in  i'avor  ot  piaintitl'  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.      Aftirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  P.  Curran  and  S.  L. 
Walker,  for  appellant: 

The  court  erred  in  overruling  the  motion 
to  disregard  the  general  verdict  and  to  enter 
judgment  in  favor  of  the  defendant  and 
against  the  plaintiff  on  the  special  findings 
of  the  jury. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Plunkett,  25 
Kan.  188;  Missouri,  K.  &  T.  R.  Co.  v.  Bussey, 
66  Kan.  735,  71  Pac.  261;  Chicago,  B.  &  Q. 
R.  Co.  v.  Laughlin,  74  Kan.  507,  87  Pac. 
749;  Williams  v.  Atchison,  T.  &  S.  F.  R.  Co. 
100  Kan.  336,  164  Pac.  260;  Moler  v. 
Chicago,  R.  I.  &  P.  R.  Co.  101  Kan.  280,  160 
Pac.  4S8;  Bunton  v.  Atchison,  T.  &  S.  F.  R. 
Co.  100  Kan.  105,  103  Pac.  801;  Shelton  v. 
Union  Traction  Co.  99  Kan.  34,  100  Pac. 
977. 


^lessrs.  C.  A.  McNeill  and  Maurice  Mc- 
Neill, for  appellee: 

The  findings  of  the  jury  should  be  so  in- 
terpreted as  to  support  the  general  verdict 
rather  than  give  an  interpretation  which 
would  overturn  and  destroy  it. 

Solomon  R.  Co.  v.  Jones,  34  Kan.  443,  8 
Pac.  730;  Union  P.  R.  Co.  v.  Fray,  43  Kan. 
750,  23  Pac.  1039;  Jackson  v.  Linnington, 
47  Kan.  390,  27  Am.  St.  Rep.  300,  28  Pac. 
173;  Kansas  City  v.  Slangstrom,  53  Kan. 
431,  36  Pac.  706;  MacElree  v.  Wolfers 
Ijerger,  59  Kan.  105,  52  Pac.  69;  Missuuri, 
K.  &  T.  R.  Co.  V.  Bussey,  66  Kan.  735,  71 
Pac.  261;  Jeffersonville  v.  Gray,  105  Ind. 
26,  74  X.  E.  611;  Miller  v.  JShacklefard,  4 
Dana,  274;  Equitable  Acci.  Ins.  Co.  v. 
Stout,  135  Ind.  444,  33  N.  E.  623;  Coriey 
v.  Atchison,  T.  &  S.  F.  R.  Co.  90  Kau.  70. 
133  Pac.  555,  Ann.  Cas.  1915B,  764;  Angell 
V.  Chicago,  R.  I.  &  P.  R.  Co.  97  Kan.  689 
150  Pac.  763. 

3farshall,  J.,  delivered  the  opinion  of  the 
court ; 

1  he  defendant  appeals  from  a  judgment 
rendered  in  favor  of  the  plaintiff  for  in- 
juries sustained  by  him  in  a  railroad  crodsr 
ing  accident. 

The  plaintiff,  a  boy  ten  years  old,  wa^ 
riding  with  his  mother  in  the  rear  seat  of 
an  automobile  driven  by  his  father.  Uhe  fa 
ther  attempted  to  drive  the  automobile 
across  the  railway  track  in  front  of  an  ap- 
proaching electric  car.  At  the  place  of  tlie 
accident,  the  track  ran  in  a  straight  line 
for  some  distance  north  and  south,  and  nui 
parallel  with  a  public  road  near  the  rail- 
road right  of  way.  John  Burzio,  the  plain- 
tiff's father,  with  the  plaintiff  and  the 
plaintiff's  mother,  left  his  home  to  go  to 
Pittsburg,  and,  for  some  distance  going 
north,  traveled  along  the  side  of  the  de- 
fendant's railroad  and  saw  the  car  with 
which  the  automobile  collided,  going  norih. 
The  electric  car  and  the  automobile  pas&c^ 
each  other  once  or  twice  during  the  trip. 
At  the  place  of  the  accident,  a  road  running 
east  and  west  crossed  the  railroad  track. 
About  5  J  feet  west  of  the  track  and  for  20<) 


negligence  of  a  passenger  riding  in  an  auto-  i 
mobile  driven  by  another,  precluding  recov- 
ery against  a  third  person  for   injury,   is 
treated  in  the  note  to  Rebillard  v.  Minneapo- 
lis, St.  P.  &  S.  Ste.  M.  R.  Co.  L.R.A.1915B,  , 
953;  and  see  references  therein  to  notes  on 
related  questions.    Later  cases  in  this  series  , 
on  the  subject  indicated  are  Lynn  v.  Good-  j 
win,  L.R.A.1915K,  588;  Anthony  v.  Kiefner, 
L.R.A.1915F,  876;  Knoxville  R.  &  I^ght  Co. 
v.  Vangilder,  L.R.A.1916A,  1111;  St.  Louis 
&  S.   F.   R.  Co.  V.   Bell,  L.R.A.1917A,  543; 
Jacobs  V.  Jacobs,  L.R.A.1917F.  253;  Hardio 
V.  Barrett,  L.R.A.1917F,  444;  and  Farmers' 
Bank  &  T.  Co.  v.  Henderson,  ante,  640.  | 

L.R.A.1918C. 


The  negligence  of  a  railroad  company  in 
permitting  obstructions  on  its  right  of  way 
which  obscure  the  view  of  the  track  fr(>m  a 
highwav  crossing  is  discussed  in  the  note 
to  Cowles  V.  New  York,  N.  H.  &  H.  H.  Ca 
12  L.R.A.(X.S.)  1067;  and  see  later  cases. 
Cherry  v.  Louisiana  &  A.  R.  Co.  17 
L.U.A.  (X.S.)  505,  and  Danskin  v.  Penn- 
sylvania R.  Co.  22  L.R.A.(X.S.)  232.  The 
duty  of  a  railroad  to  remove  obstructions;  on 
riglit  of  way  interfering  with  lookout  from 
trains  is  treated  in  the  annotation  follow- 
ing Chesapeake  &  0.  R.  Co.  v.  Mason,  L.R.A. 
1916P\  130;  and  see  later  case.  Barber  v. 
Louisiana  R.  &  Nav.  Co.  L.R.A.1917F,  80i 
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feet  south  of  the  east  and  west  road  there 
was  a  hedge  which  prevented  a  view  of  the 
railroad,  and  between  the  hedge  and  the 
railroad  there  was  a  growth  of  brush,  weeds, 
and  grass  which,  for  a  portion  of  the  dis- 
tance, prevented  a  view  of  the  railroad  from 
the  public  road  running  east  and  west. 
After  turning  east  from  the  road  running 
north  and  south,  to  cross  tlie  railroad  track, 
and  for  about  15  feet  from  the  railroad 
track,  there  was  an  unobstructed  view  of  the 
track  to  the  south  for  200  feet  or  more. 
John  Burzio  turned  east  and  attempted  to 
cross  the  railroad.  He  did  not  see  the  car 
coming  until  he  was  on  the  track.  He 
slowed  down  his  car  before  he  crossed  the 
track.  The  electric  car  struck  the  auto- 
mobile and  injured  the  plaintiff.  To  recover 
for  that  injury,  he  brought  this  action. 

The  plaintiff  alleged  that  the  defendant 
nej:»ligently  permitted  the  growth  of  vegeta- 
tion, hedge,  weeds,  and  underbrush;  that 
the  defendant,  on  the  occasion  of  the  acci- 
dent, did  not  give  any  warning  of  the  ap- 
proach of  the  electric  car;  and  that  the  de- 
fendant failed  to  provide  the  electric  car 
with  good  and  sufficient  brakes  so  that  it 
could  be  quickly  stopped,  and  failed  to  pro- 
vide the  electric  car  with  a  good  and  suffi- 
cient whistle  or  other  signal  with  which  to 
warn  persons  of  danger.  The  jury,  on  ques- 
tions requested  by  the  plaintiff,  made  special 
findings  of  fact  as  follows: 

"No.  1.  Was  there  a  growth  of  hedge  or 
grass  or  weeds  or  underbrush  on  defendant's 
ri^ht  of  way,  that  obstructed  the  view  to  the 
south  of  one  traveling  past  in  an  automobile 
on  the  road  plaintiff  was  injured  on,  if 
injured,  to  that  extent  that  an  occupant  of 
the  automobile  could  not,  with  reasonable 
and  ordinary  care  and  diligence,  have  seen 
the  approaching  car  until  too  near  the  cross- 
ing to  avoid  injury?    Answer:  Yes. 

'*No.  2.  Was  the  defendant  negligent  in 
failing  to  keep  its  right  of  way  and  the  ap- 
proach to  the  track  reasonably  free  from 
weeds,  grass,  and  underbrush,  thereby  ob- 
structing the  view  of  cars  coming  from  the 
south  by  persons  going  east  in  an  auto- 
mobile, until  practically  upon  the  track? 
Answer:  Yes. 

"No.  8.  If  you  answer  questions  Kos.  1 
and  2  in  the  affirmative,  state  whether  or 
not  such  conditions  contributed  to  plaintiff's 
injury,  if  any.    Answer:    Yes. 

"No.  4.  Was  the  defendant  negligent  in 
failing  to  give  reasonable  notice,  alarm,  and 
warning  of  the  approach  of  its  line  car  to 
the  crossing  in  question?    Answer:     Yes. 

"No.  5.  Did  the  defendant's  agents  and 
employees  in  charge  of  the  line  car  have 
notice  and  knowledge  of  the  fact  that  an 
automobile  with  occupants  was  approaching 
the  crossing  in  question?  Answer:  No. 
L.R.A.1918C. 


"No.  6.  Was  the  line  car  of  the  defendant 
equipped  with  a  whistle  for  giving  warning 
or  alarm?    Answer:     No. 

"No.  7.  Was  the  line  car  equipped  with 
airbrakes?    Answer:    No. 

"No.  8.  Did  the  plaintiff,  August  Burzio, 
do  anything  that  was  careless  or  negligent 
at  or  prior  to  the  time  of  his  injury  which 
contributed  thereto?     Answer:     No.** 

On  questions  requested  by  the  defendant, 
the  jury  answered  as  follows: 

''Question  1.  How  fast  was  the  automobile 
going  [miles  per  hour]  as  it  turned  east  and 
approached  the  railroad  track?  Answer: 
Eight  miles  per  hour. 

"Question  2.  How  many  feet  west  of  the 
west  line  of  the  railroad  right  of  way  wa** 
the  hedgerow  which  plaintiff  claims  ob- 
structed the  view  of  the  driver  of  the  auto- 
mobile?   Answer:     Five  feet  6  inches. 

"Question  3.  How  far  south  down  the  rail- 
road track  could  the  driver  of  the  auto- 
mobile have  seen  the  approaching  electric 
car  after  he  turned  the  corner  and  just  be- 
fore he  drove  from  a  place  of  safety  onto  the 
railroad  track,  had  he  stopped  the  auto- 
mobile and  looked  or  listened  for  a  car? 
Answer:  Fifteen  feet  west  of  track.  See 
200  feet. 

"Question  4.  Was  the  bell  or  gong  on  the 
electric  car  rung  or  sounded  as  the  car  ap- 
proached the  road  crossing?    Answer:     Yes 

"Question  5.  How  fast  was  the  electric 
car  going  [miles  per  hour]  when  the  motor- 
man  saw  that  the  driver  of  the  automobile 
intended  to  trv  to  cross  the  railroad  tracl: 
in  front  of  the  electric  car?  Answer: 
Twenty  miles. 

"Question  6.  What  caution,  if  any,  did 
the  driver  of  the  automobile  exercise  after 
the  turn  eas't  was  made  and  as  he  ap- 
proaclied  the  railroad  crossing  to  avoid  a 
collision  with  the  electric  car?  Answer: 
Slowed  down. 

"Question  7.  What  notice  or  warning,  if 
any,  did  the  motorman  on  the  electric  car 
have  that  the  automobile  was  going  to  be 
turned  at  the  corner  and  go  east  across  the* 
railroad  l)efore  the  automobile  went  around 
the  corner  and  onto  the  railroad  track  in 
front  of  the  electric  car?  Answer:  Didn't 
have  any. 

"Question  8.  What  was  the  negligence,  if 
any  that  caused  the  plaintiff's  injuries? 
Answer:   'Not  properly  equipped. 

"Question  9.  How  far  south  was  the  rail- 
road car  from  the  road  crossing  and  point 
of  collision  when  the  motorman  saw  and 
realized  that  the  driver  of  the  automobile 
was  attempting  to  cross  the  railroad  in 
front  of  the  electric  car?  Answer:  Forty 
feet. 

"Question  10.  W^hat  did  the  defendant  fail 
to  do  that  it  should  have  done  that  caused 
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plaintiff's  injuries?  Answer:  Didn't  have 
car  properly  equipped  with  air  brakes  and 
whistle." 

1.  The  defendant  argues  that  the  special 
findings  of  the  jury  show  that  the  verdict 
should  have  been  for  the  defendant,  and 
that  the  plaintiff  was  not  entitled  to  judg- 
ment, and  further  argues  that  the  answers 
to  questions  numbered  1,  2,  3,  and  4  of 
those  requested  by  the  plaintiff  are  conclu- 
sions of  law.     This  argument  is  not  good. 

The  instructions  of  the  court  are  not  set 
out  in  the  abstract.  In  the  absence  of  the 
instructions,  it  is  presumed  that  they  prop- 
erly covered  the  legal  propositions  embraced 
in  each  of  these  questions,  and  it  is  furtlicr 
presumed  that  the  jury  followed  the  instruc- 
tions in  answering  these  questions.  Under 
proper  instructions,  these  answers  state 
facts,  and  not  conclusions  of  law. 

2.  Under  the  evidence  and  under  the  find- 
ings of  the  jury,  John  Burzio  was  guilty  of 
such  contributory  negligence  as  would  pre- 
vent him  from  recovering  any  damages  sus- 
tained by  him  in  the  accident,  for  the  rea- 
son that  he  attempted  to  cross  a  railroad 
track  without  8top])ing,  looking,  or  listen- 
ing, although  there  was  a  place  of  safety 
from  which  his  view  of  the  track  was  un- 
obstructed, and  from  w^hich  he  could  see  the 
approaching  car  for  a  distance  of  200  feet. 
Jacobs  v.  Atchison,  T.  &  S.  F.  R.  Co.  97 
Kan.  247,  L.R.A.15)16D,  783,  164  Pac.  1023; 
Wehe  V.  Atchison,  T.  &  S.  F.  R.  Co.  97  Kan, 
794,  L.R.A.191GE,  455,  156  Pac.  742;  Bun- 
ton  V.  Atchison,  T.  &  S.  F.  R.  Co.  100  Kan. 
105,  163  Pac.  801;  Williams  v.  Atchison, 
T.  &  S.  F.  R.  Co.  100  Kan.  336,  164  Pac. 
260;  Moler  v.  Chicago,  R.  I.  &  P.  R.  Co.  101 
Kan.  280,  166  Pac.  488. 

But,  can  the  negligence  of. John  Burzio 
be  imputed  to  the  plaintiff?  Tlie  evidence 
does  not  show  that  the  plaintiff  exercised 
or  attempted  to  exercise  any  control  over 
his  father  while  he  was  driving  the  automo- 
bile. A  clear  statement  of  the  rule  of  law 
governing  the  recovery  of  damages  under 
such  circumstances  is  found  in  Corley  v, 
Atchison,  T.  &  S.  F.  R.  Co.  90  Kan.  70,  133 
Pac.  555,  Ann.  Cas.  1915B,  764,  as  follows: 
"The  question  presented  is  whether  he  is  to 
be  deemed  chargeable  with  the  negligence 
of  the  driver.  The  doctrine  that  one  who 
voluntarily  liecomes  a  passenger  in  a  con- 
veyance thereby  so  far  identifies  himself 
with  the  driver  that  he  cannot  recover  for 
an  injury  negligently  inflicted  by  a  third 
person,  if  the  driver's  negligence  was  a  con- 
tributing cause,  never  gained  much  of  a 
foothold  in  this  countrv,  and  is  now  re- 
pudiated  in  England,  where  it  originated. 
The  history  of  its  rise  and  decline  is  traced 
in  a  note  in  8  L.R.A.(K.S.)  597,  where 
cases  are  gathered  illustrating  all  phases 
J..R.A.1918C. 


of  the  subject.    Save  in  a  few  jurisdictions 
the  negligence   of   a  driver   cannot  be  im- 
puted to  a  passenger  who  in  fact  has  no 
control   over   him.     Notes   in   9   Ann.  Cas. 
408:    19    Ann.    Cas.    1225;    and   Ann.  Cas. 
191 3B,  684.     See  also  Denton  v.  MissouTi, 
K.  &  T.  R.  Co.  90  Kan.  51,  47  L.RA.(X.S.) 
820,    133   Pac.   558,   Ann.   Cas.   1915B,  630. 
This  rule  applies  in  the  case  of  a  guest  who 
is  riding  with  the  driver  for  their  mutual 
pleasure.    29  Cyc.  548-550 ;  note  in  8  L.R.A 
(X.S.)    648;   7  Am.  &  Eng.  Enc.  I^w,  447. 
448.  Where  two  persons  are  engaged  in  a 
common  enterprise,  using  a  conveyance  for 
their   purpose,   each   is   said   to  be  respon- 
sible for  the  acts  of  the  other,  but  for  thi* 
situation  to  arise  each  must  have  an  equal 
right  of  control.     29  Cyc.  543;   note  in  8 
L.R.A.  (X.S.)   628.     In  the  present  case  the 
jury   found   that   the   deceased   was   riding 
with  the  owner  of  the  automobile  as  an  in- 
vited guest  on  a  pleasure  trip.    The  defend- 
ant therefore  cannot  successfully  invoke  the 
doctrine  of  imputed  negligence.*'     90  Kau. 
73,  74. 

In  the  Corley  Case  an  automobile  wa^ 
negligently  driven  onto  a  railroad  track  anu 
was  struck  by  a  passing  train.  In  that  case 
the  plaintiff's  husband  was  a  guest  ot  Uie 
driver  of  the  automobile,  and  waa  killed  in 
the  accident.  See  also  Leavenworth  v. 
Hatch,  57  Kan.  57,  57  Am.  St.  Rep.  30n,  4."> 
Pac.  65;  Reading  Twp,  v.  Telfer,  57  Kan. 
798,  57  Am.  St.  Rep.  355,  48  Pac.  134,  2  Am. 
Xeg.  Rep.  138;  W^illiams  v.  Withington,  8b 
Kan.  809,  129  Pac.  1148;  Denton  v.  Mis- 
souri, K.  &  T.  R.  Co.  90  Kan.  51,  47  LJRA. 
(N.S.)  820,  133  Pac.  558,  Ann.  Cas.  19ir)B. 
639;  Anthony  v.  Kiefner,  96  Kan.  194,  198, 
L.R.A.1915F,  876,  150  Pac.  524,  Ann,  Cas 
1916E,  264;  Denton  v.  Missouri,  K.  &  T.  R, 
Co.  97  Kan.  498,  155  Pac,  812;  Angell  v, 
Chicago,  R.  I.  &  P.  R.  Co.  97  Kan.  688,  156 
Pac.  763. 

The  negligence  of  John  Burzio  cannot  be 
imputed  to  the  plaintiff. 

3.  Tbe  defendant  contends  that  it  was 
not  negligent,  and  that,  therefore,  it  is  not 
liable  to  the  plaintiff  for  the  damages  sus- 
tained by  him.  This  contention  is  good  if 
the  defendant  was  not  negligent,  but  the 
contention  is  not  good  if  the  defendant  was 
negligent.  The  petition  charged  that  the 
defendant  was  negligent  in  permitting  vege- 
tation, hedge,  weeds,  and  underbrush  to 
grow  on  its  right  of  way  bo  as  to  obstruct 
tlie  view  of  the  railroad  track  from  any- 
one traveling  on  the  road  running  eaat  and 
west.  The  jury  found  that  the  defenJ.int 
was  negligent  in  failing  to  keep  its  right 
of  way  free  from  weeds,  grass,  and  nnder- 
brush.  In  Corley  v.  Atchison,  T.  &  S.  F. 
R.  Co.  supra,  this  court  said:  "Liability 
of   a   railway   company   for    injuries   occa- 
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sioned  by  a  collision  at  a  highway  crossing 
may  be  founded  upon  its  negligence  in  al- 
lowing unnecessary  obstructions  to  vision 
to  exist  upon  the  right  of  way."    Syl.  f  1. 

In  the  Corley  Case,  this  court  carefully 
examined  the  question  now  under  discussion 
and  reached  the  conclusion  just  stated. 

4.  It  is  urged  that  the  findings  of  the  jury 
were  contradictory  to  each  other  and  to  the 
general  verdict,  and  it  is  also  urged  that 
judgment  should  have  been  for  the  defend- 
ant. The  special  questions  should  be  inter- 
preted so  as  to  support  the  general  verdict 
ratlicr  than  so  as  to  overturn  and  destroy 
it.  Solomon  R.  Co.  v.  Jones,  34  Kan.  443, 
8  Pac.  730;  Union  P.  R.  Co.  v.  Fray,  43 
Kan.  750,  23  Pac.  1039;  Jackson  v.  Linning- 
ton,  47  Kan.  396,  27  Am.  St.  Rep.  300.  28 
Pac.  173;  Kansas  City  v.  Slangstrom,  53 
Kan.  431,  30  Pac.  706;  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Swarts,  58  Kan.  235,  244,  48  Pac. 
953,    2   Am.    Xeg.    Rep.    640;    MacElree    v. 


Wolfersberger,  59  Kan.  105,  52  Pac.  69; 
Osburn  v.  Atchison,  T.  &  S.  F.  R.  Co.  75 
Kan.  746,  90  Pac.  289;  Lewellen  v.  Kansas 
Natural  Gas  Co.  85  Kan.  117,  121,  116 
Pac.  221;  McClain  v.  Chicago,  R.  I.  &  P. 
R.  Co.  89  Kan.  24,  28,  130  Pac.  646,  Ann. 
Cas.  1914E,  699;  Orr  v.  Missouri  P.  R.  Co. 
08  Kan.  120,  123,  167  Pac.  421;  Tarin  v. 
Atchison,  T.  &  S.  F.  R.  Co.  98  Kan.  605, 
608,  158  Pac.  874. 

None  of  the  special  findings  contradict, 
but  all  are  consistent  with,  the  finding  that 
the  defendant  was  negligent  in  allowing 
weeds,  grass,  and  brush  to  grow  on  its  right 
of  way.    That  finding  supports  the  verdict. 

The  judgment  is  affirmed. 

All  the  Justices  concur. 

Petition  for  rehearing  denied  March  9, 
1918. 
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(Department  No.  2.) 

DEPOT  REALTY  SYNDICATE,  Respt, 

V. 

ENTERPRISE  BREWING  C0:MPANY, 

Appt. 

(—  Or.  — ,  170  Pac.  294.) 

Corporation  —  c^aranty  of  rent  -—  ultra 
▼Ires. 

1.  A  contract  by  a  brewing  corporation 
to  guarantee  the  rent  of  a  customer  who 
undertakes  to  handle  its  products  exclu- 
sively is  not  ultra  vires. 

Far  other  cases,  see  Corporations,  IV.  d,  1, 
in  Dig,  1-62  N,  8, 

Ijandlord  and  tenant  —  guaranty  of  rent 
— >  action  ag:aln8t  guarantor. 

2.  Under  an  undertaking  to  guarantee  the 
faithful  performance  by  a  lessee  of  his  ob- 
ligations under  the  lease,  an  action  will 
lie  against  the  guarantor  as  soon  as  rent 
is  in  arrears,  without  the  necessity  of  at- 
tempting to  collect  from  the  lessee. 

For  other  cases,  see  Guaranty,  IL  in  Dig. 
1^2  N..  8. 

Principal   and   agent  —  ratification  — 
failure  to  repudiate  act. 

3.  One  whose  agent  with  authority  to 
sign  agreements  and  leases  with  saloon 
keepers  has  placed  a  guaranty  of  rent  on 
such  lease  cannot  avoid  liability  on  such 
guaranty  for  rent  thereafter  accruing,  if 
without  objection  he  receives  notification 
by  the  lessor  of  the  guaranty  and  an  inten- 

Note.  —  As  to  power  of  corporation  or- 
ganized for  the  manufacture  and  sale  of  li- 
quor to  enter  into  contracts  of  guaranty 
or  suretyship  on  behalf  of  its  customers  or 
prospective  customers,  see  annotation  fol- 
lowing this  case,  post,  1008. 
L.R.A.1918C. 


tion  to  hold  him  liable  thereon  if  the  lessee 
fails  to  pay. 

For  other  cases,  see  Principal  and  Agent, 
II.  d,  in  Dig.  1-52  N.  8. 

Corporation  —  antJiorlty  of  of&oers. 

4.  The  managing  officers  of  a  brewing 
corporation  may.  without  a  resolution  of 
the  board  of  directors,  authorize  a  sales 
agent  to  guarantee  the  rents  of  customers. 
For  other  cases,  see  Corporations,  IV.  g,  2, 

in  Dig.  1-52  N.  8. 

(January  22,  1918.) 

APPEAL  by  defendant  from  a  judgment 
of   the   Circuit    Court    for   Multnomaji 
County   in   favor  of  plaintiff  in  €Ui  action 
brought  to  recover  rent  due  and  unpaid  on 
a  lease,  payment  of  which  was  alleged  to 
I  have  been  guaranteed  by  defendant.    Modi- 
!  tied. 

Statement  by  Mooi>e,  J.: 

This  is  an  action  by  the  Depot  Realty 
Syndicate,  an  Oregon  corporation,  against 
the  Enterprise  Brewing  Company,  a  Cali- 
fornia corporation  doing  business  in  this 
state,  to  recover  $1,450  as  arrears  of  rent 
reserved  in  a  lease  executed  by  the  plaintiff 
to  John  Ralson,  the  payment  of  which  sum 
is  alleged  to  have  been  guaranteed  by  the 
defendant.  A  demurrer  to  the  initiatory 
pleading,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action,  having  been  overruled,  an  answer 
was  filed  denying  the  material  averments  of 
the  complaint.  The  cause  was  tried  without 
the  intervention  of  a  jury,  and,  when  the 
plaintiff  had  introduced  its  evidence  and 
rested,  a  motion  for  a  judgment  of  nonsuit 
was  interposed  and  denied.    The  defendant's 
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counsel  then  declined  to  offer  any  evidence, 
whereupon  findings  of  fact  and  law  were 
made  in  conformity  with  the  averments  of 
the  complaint,  and  based  thereon  a  judg- 
ment was  rendered  as  demanded  therein, 
and  the  defendant  appeals. 

Messrs.  Dolph,  Mallory,  Simon,  & 
Gearln,  for  appellant: 

Whether  agents  of  a  corporation  have 
power  to  make  certain  contracts  depends 
entirely  upon  the  powers  given  them  by  it. 
When  one  of  them  makes  a  contract,  the 
corporation  is  bound  only  when  the  making 
of  the  contract  was  within  the  power  of  the 
agent,  or  when  the  contract  has  been,  witli 
full  knowledge  of  the  facts,  ratified  by  the 
corporation. 

Luse  V.  Isthmus  Transit  R.  Co.  6  Or.  125, 
25  Am.  Rep.  506;  Savannah,  F.  &  W.  R. 
Co.  V.  Humphreys,  114  Ga.  681,  40  S.  E 
711;  Northwestern  Packing  Co.  v.  Whitney, 
5  Cal.  App.  105,  89  Pac.  981;  Read  v. 
BufTum,  79  Cal.  77,  12  Am.  St.  Rep.  131, 
21  Pac.  655;  Titus  v.  Cairo  &  F.  R.  Co.  37 
N.  J.  L.  98;  Lucas  v.  White  Line  Transfer 
Co.  70  Iowa,  541,  59  Am.  Rep.  449,  30  N. 
\V.  771;  Dobson  v.  More,  164  111.  110,  56 
Am.  St.  Rep.  184,  45  N.  E.  243. 

One  who  deals  with  officers  or  agents  of 
a  corporation  is  bound  to  know  their  powers 
and  the  extent  of  their  authority.  The  cor- 
poration is  bound  only  by  their  acts  and 
contracts  which  are  within  the  scope  of 
their  authority. 

Alexander  v.  Cauldwell,  83  N.  Y.  480,  5 
Mor.  Min.  Rep.  650;  Jemison  v.  Citizens' 
Sav.  Bank,  122  N.  Y.  140,  9  L.R.A.  708,  10 
Am.  St.  Rep.  482,  25  N.  E.  264;  2  Thomp. 
Corp.  2d  ed.  §§  1600,  1605-1607. 

Corporations  cannot  become  guarantors. 
This  prohibition  against  contracts  of  guar- 
anty applies  even  where  the  corporation  is 
benefited  by  the  contract. 

7  Am.  &  Eng.  Enc.  Law,  2d  ed.  788,  789; 
2  Thomp.  Corp.  2d  ed.  §  2215;  Carney  v. 
Duniway,  35  Or.  131,-^7  Pac.  192,  58  Pac. 
10.5 ;  Davis  v.  Old  Colony  R.  Co.  131  Mass. 
258,  41  Am.  Rep.  221;  Humboldt  Min.  Co. 
V.  American  Mfg.  Min.  &  Mill.  Co.  10  C.  C. 
A.  415,  22  U.  S.  App.  334,  62  Fed.  356; 
Germania  Safety-Vault  &  T.  Co.  v.  Bovnton, 
19  C.  C.  A.  118,  37  U.  S.  App.  602,  71  Fed. 
797. 

To  constitute  estoppel  by  conduct,  there 
must  be  a  false  representation  made  with 
knowledge  of  the  facts,  and  with  the  intent 
that  it  should  be  acted  on  by  the  other 
party,  who  was  ignorant  of  the  truth  and 
who  was  induced  to  act  on  the  representa- 
tion. 

State  V.  Portland  General  Electric  Co. 
52  Or.  502,  95  Pac.  722,  98  Pac.  160;  Page 
V.  Smith,  13  Or.  410,  10  Pac.  833;  Falls 
L.R.A.1918C. 


City  Lumber  Co.  v.  Watkins,  53  Or.  212, 
99  Pac.  884;  Columbia  Land  &  Invest.  Co. 
V.  Van  Dusen  Invest.  Co.  50  Or.  59,  11 
L.R.A.(N.S.)  287,  91  Pac.  469. 

A  contract  which  a  corporation  has  no 
power  to  make,  it  has  no  power  to  ratify, 
and  no  power  to  estop  itself  from  denying. 

California  Nat.  Bank  v.  Kennedy,  167  U. 
S.  362,  42  L.  ed.  198,  17  Sup.  Ct.  Rep.  831; 
Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.  139  U.  S.  24,  35  L.  ed.  55,  11  Sup. 
Ct.  Rep.  478. 

The  undertaking  or  guaranty  sued  on, 
even  though  binding  upon  the  brewery  com- 
pany, is  not  a  guaranty  of  payment,  but 
is  in  effect  a  guaranty  of  solvency  and  con- 
sequent indemnity;  therefore  the  obligatioa 
is  collateral,  and  not  direct,  and  the  lia- 
bility of  the  surety  cannot  be  enforced  until 
an  effort  has  been  made  to  realize  from  the 
principal. 

Henry  v.  Hand,  36  Or.  492,  59  Pac  330; 
Smeidel  v.  Lewellyn,  3  Phila.  70;  20  C}c 
1449. 

Messrs.  Wood,  Montague,  Hunt,  & 
Cookfngham  and  Donald  M.  Graham, 
for  respondent: 

Corporations  by  virtue  of  their  nature, 
that  of  an  artificial  entity,  are  compelled 
to  act  by  their  agents. 

7  R.  C.'L.  616;  Fink  v.  Canyon  Road  Co. 
5  Or.  307 ;  Moll  v.  Roth  Co.  77  Or.  593,  152 
Pac.  235. 

A  principal  who,  after  knowledge  of  tbe 
facts,  fails  to  disavow  promptly  the  act  ot 
an  agent  who  has  exceeded  his  authority, 
makes  such  acts  his  own,  and  such  acquies- 
cence is  equivalent  to  previous  authority. 

Finnegan  v.  Pacific  Vinegar  Co.  26  Or. 
162,  37  Pac.  457;  Calvert  v.  Idaho  Stage 
Co.  25  Or.  412,  36  Pac.  24;  Currie  v.  Bow- 
man, 25  Or.  364,  35  Pac.  848;  Silsby  v. 
Strong,  38  Or.  42,  62  Pac.  633;  Schreyer  v. 
Turner  Flouring  Co.  29  Or.  1,  43  Pac.  719; 
VVehrung  v.  Portland  Country  Club  &  Live 
Stock  Asso.  61  Or.  48,  120  Pac.  747;  Moll 
V.  Roth  Co.  77  Or.  693,  152  Pac.  235;  Cran- 
ston V.  West  Coast  L.  Ins.  Co.  72  Or.  117, 
142  Pac.  762. 

Corporations  have  implied  power  to  make 
all  contracts  which  will  further  the  objectd 
of  their  incorporation.  A  corporation  en- 
gaged in  the  business  of  brewing  beer  may 
guarantee  a  saloon  keeper's  obligations  for 
rent  or  license. 

10  Cyc.  1110;  Clark  &  M.  Priv.  Corp.  p. 
491;  7  R.  C.  L.  509,  601;  Wintcrfield  v. 
Cream  City  Brewing  Co.  96  Wis.  239,  71 
X.  W.  101 ;  Holm  v.  Claus  Lipsius  Brewing 
Co.  21  App.  Div.  204,  47  X.  Y.  Supp.  520; 
Timm  v.  Grand  Rapids  Brewing  Co.  16t> 
Mich.  371,  27  L.R.A.(N.S.)  186,  125  X.  W. 
357 ;  Wheeler  v.  Everett  Land  Co.  14  Wash. 
'  630,  45  Pac.  316;  Blue  Island  Brewing  Co 
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V.  Fraatz,  123  111.  App.  26;  Horst  v.  Lewis, 
71  Neb.  365,  98  N.  W.  1046,  103  N.  W. 
460;  Hall  V.  Ochs,  34  App.  Div.  103,  54  N. 
Y.  Supp.  4 ;  H.  Koehler  &  Co.  v.  Reinbeimer, 
26  App.  Div.  1,  49  N.  Y.  Supp.  758. 

A  guaranty  like  tbe  one  in  suit  ia  an  abso- 
lute undertaking  to  pay  a  debt,  and  is  not 
discharged  by  failure  of  the  guarantor  to 
exhaust  his  remedy  against  the  principal 
debtor. 

Weiler  v.  Hcnarie,  15  Or.  28,  13  Pac.  614; 
Delsman  v.  Friedlander,  40  Or.  34,  66  Pac. 
297;  Gile  Grocery  Co.  v.  Lachmund,  75  Or. 
122,  146  Pac.  519;  Brandt,  Suretyahip  & 
Guaranty,  §  170. 

Moore,  J.,  delivered  the  opinion  of  the 
court : 

It  is  contended  that,  though  the  defend- 
ant may  have  been  benefited  by  the  contract 
which  forms  tlie  basis  of  this  action,  a  cor- 
poration cannot  legally  guarantee  the  per- 
formance of  any  condition,  and  for  that 
reason  an  error  was  committed  in  overrul- 
ing the  demurrer.  It  is  conceded  that  the 
defendant  is  engaged  at  San  Francisco,  Cali- 
fornia, in  manufacturing  beer,  which  prod- 
uct is  disposed  of  at  wholesale  to  saloon 
keepers,  the  payment  of  whose  rent  has,  in 
some  instances,  been  guaranteed  by  the  of- 
ficers of  the  corporation.  The  general  rule 
that  an  ordinary  corporation  cannot  be- 
come a  surety  is  subject  to  the  well-recog- 
nixed  exception  that  such  legal  entity  has 
implied  power  and  may  encourage  legitimate 
undertakings  by  advancing  money,  extend- 
ing credit,  or  becoming  surety  for  any  of 
its  independent  agencies,  when  by  doing  so 
it  is  reasonably  exi>ected  that  the  business 
in  which  the  corporation  is  engaged  will  be 
advanced  by  such  appropriate  means.  3 
'Hiomp.  Corp.  2d  ed.  §  2207.  Thus,  in  Win- 
terfield  v.  Cream  City  Brewing  Co.  96  Wis. 
239,  71  N.  W.  101,  a  headnote  reads:  "It 
is  not  ultra  vires  for  a  corporation  organ- 
ized to  make  and  sell  beer  to  guarantee  the 
lent  of  a  customer." 

To  the  same  eflfect,  see  Timm  v.  Grand 
Rapids  Brewing  Co.  160  Mich.  371.  27  L.R.A. 
(N.S.)  186,  126  N.  W.  357;  Blue  Island 
Brewing  Co.  ▼.  Fraatz,  123  111.  App.  26: 
Holm  v.  Claus  Lipsius  Brewing  Co.  21  App 
Div.  204,  47  N.  Y.  Supp.  518;  H.  Koehler 
&  Co.  v.  Reinheimer,  26  App.  Div.  1,  49 
N.  Y,  Supp.  755;  Horst  v.  Lewis,  71  Neb. 
365,  98  N.  W.  1046,  103  N.  W.  460. 

The  securing  of  saloon  keepers  who  would 
stipulate  exclusively  to  sell  the  defendant's 
beer  tended  to  expand  its  competition  and 
enhance  tbe  scope  of  its  business,  and,  this 
being  so,  the  corporation  could  lawfully 
guarantee  the  payment  of  rent  of  build- 
ings occupied  by  its  customers  wliile  keep' 
ing  the  terms  of  such  agreement.  No  error 
L.R.AJ918C. 


was  committed  as  to  the  rule  invoked  in 
this  particular. 

It  is  maintained  that  the  alleged  guar- 
anty is  not  an  undertaking  for  the  pay- 
ment of  another's  debt,  but  is,  in  elTect,  a 
contract  for  indemnity  merely,  which  obli- 
gation is  collateral,  and  no  liability  at- 
taches until  an  effort  has  been  made  to  col- 
lect from  the  principal,  and,  since  the 
complaint  contains  no  averments  in  respect 
to  such  matter,  an  error  was  committed  in 
overruling  the  demurrer.  A  text-writer  in 
discussing  this  subject  remarks:  ^'Wlien, 
by  the  terms  of  the  contract,  the  obliga- 
tion of  the  surety  or  guarantor  is  the  same 
as  that  of  the  principal,  then,  as  soon  as 
the  principal  is  in  default,  the  surety  or 
guarantor  is  likewise  in  default,  and  may 
be  sued  immediately  and  before  any  pro- 
ceedings are  had  against  the  principal." 
Brandt,  Suretyship  &  Guaranty,  3d  ed. 
§  110. 

Thus,  in  Redfield  v.  Haight,  27  Conn.  3i, 
the  defendant's  son  signed  a  writing  as  fol- 
lows: ''And  the  said  Joseph  Ilaight  here- 
by further  agrees,  in  consideration  of  the 
premises,  to  assume,  and  does  hereby  as- 
sume, the  payment  of  the  liabilities  and 
debts  of  the  firm  of  Redfield  &  Haight;  that 
is,  the  liabilities  of  the  said  firm  contracted 
for  goods,  wares,  and  merchandise  for  said 
business,  and  the  liabilities  and  debts  of 
the  said  Edwin  Redfield,  contracted  and  in- 
curred for  goods  for  the  said  business  so 
conducted  by  him  alone,  a  schedule  of  which 
debts  and  liabilities  is  hereto  annexed." 

To  this  contract  was  appended,  upon  the 
same  paper,  a  memorandum  upon  which  the 
suit  was  brought,  as  follows: 

In  consideration  of  one  dollar,  to  me  in 
hand  paid,  I  hereby  guarantee  the  full  and 
fair  performance  of  the  covenants  and  agree- 
ments  mentioned  in  the  foregoing  instru- 
ment on  the  part  of  Joseph  Haight. 

Dated  August  8,  1854. 

Desire  W.  Haight. 

It  was  held  that  the  defendant's  contract 
was  not  a  mere  indemnity,  but  an  absolute 
guaranty,  and  that  upon  the  breach  of  the 
principal's  agreement  the  obligee  could  im- 
mediately maintain  an  action  against  the 
guarantor. 

In  Garey  v.  Hignutt,  32  Md.  552,  it  was 
ruled  that  a  creditor  was  not  required  to 
exhaust  his  remedies  against  a  principal 
before  resorting  to  the  surety  for  payment 
of  a  debt  for  which  both  principal  and 
surety  were  equally  bound. 

In  Geddis  v.  Hawk,  1  Watts,  280,  it  was 
decided  that  a  creditor  was  not  bound  to 
resort  to  the  principal  for  the  collection  of 
his  debt  in  the  first  instance,  but  that  he 
might  sue  and  recover  from  a  surety. 
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"Where  a  contract  of  suretyship  is  joint 
and  not  several,  all  the  obligors  must  be 
joined  as  parties  defendant.  Where  it  is 
joint  and  several,  all  or  less  than  all  may 
be  sued  as  plaintiff  elects."  Brandt,  Surety- 
ship &  Guaranty,  3d  ed.  §  829. 

It  will  be  seen  from  an  inspection  of  the 
undertaking  hereinafter  set  forth  that  the 
person  signing  the  writing  stipulated  that 
Ralson  would  faithfully  perform  all  the 
conditions  of  the  lease,  thereby  making  the 
engagement  of  the  guarantor  the  same  as 
that  of  the  principal.  One  of  these  obliga- 
tions was  to  pay  the  rent  reserved.  The 
guaranty  is  therefore  a  joint  and  several 
express  engagement  to  pay  monthly  in  ad- 
vance the  sums  of  money  specified.  Thus, 
in  Gile  Grocery  Co.  v.  Lachmund,  75  Or. 
122,  146  Pac.  519,  a  headnote  reads:  "A 
guaranty  is  an  absolute  undertaking  to  pay 
the  debt  when  due,  and  is  not  discharged 
by  the  failure  of  the  creditor  to  exhaust  hi« 
remedy  against  the  principal  debtor." 

To  the  same  effect,  see  also  Weiler  v. 
Henarie,  15  Or.  28,  13  Pac.  614;  Delsman 
V.  Friedlander,  40  Or.  33,  66  Pac.  297. 

No  error  was  committed  in  this  particu- 
lar. 

The  remaining  question  to  be  considered 
is  whether  any  evidence  was  received  at  the 
trial  tending  to  show  that  the  defendant's 
agent  was  authorized  to  guarantee  the  pay- 
ment of  the  rent  in  such  a  manner  as  to 
bind  his  principal,  or  whether  it,  by  any 
act  or  omission  of  its  officers,  is  liable  for 
the  payment  of  any  part  of  the  rent.  It 
appears  from  a  transcript  of  the  testimony 
that  the  defendant  on  January  1,  1906,  en- 
tered into  contract  with  Henry  Meister 
whereby  the  latter  was  fippointed  its  agent 
and  given  the  exclusive  right  to  sell  iu  Ore- 
gon the  manufactured  product  of  that  cor- 
poration. Meister  in  March,  1906,  with  the 
defendant's  consent,  sold  all  his  interest  in 
such  agency  to  C.  B.  Williams.  Alex  Sweek, 
an  attorney  of  Portland,  Oregon,  testified 
as  plaintiff's  witness  that  he  was  present 
when  such  bargain  was  concluded;  that  U. 
Remenspcrger  and  P.  Windeler,  respectively 
the  president  and  secretary  of  the  defend- 
ant, were  also  there  on  that  occasion  and 
advised  that  it  was  not  necessary  to  write 
a  new  contract,  but  that  a  transfer  of 
Meister's  agreement  with  slight  modifica- 
tions was  sufficient;  that  thereupon  the 
witness  made  on  such  wTiting  the  notations 
"0  K,"  which  is  identified  as  indicating 
some  of  the  clauses  of  the  contract  that 
were  continued  in  force.  In  referring  to  the 
writing  Mr.  Sweek  testified:  "It  was  de- 
livered to  Mr.  Williams  as  his  evidence  of 
authority,  and  the  agreement  between  all 
of  us  was  that  the  contract  was  to  be  hand- 
ed to  Mr.  Williams,  and  he  would  have  all 
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I  of  the  authority  disclosed  by  that  contract, 
1  but  no  greater." 

The  original  agreement  was  received  in 
evidence  and  has  been  sent  up  with  the 
transcript.  An  examination  of  the  writing 
shows  that  clauses  thereof  numbered,  1,  2, 
4,  5,  and  6  have  written  at  the  left  of  each 
on  the  margin  of  the  paper  the  letters  "0 
K."  The  remaining  paragraphs  of  the  writ- 
ing are  not  thus  marked,  but  words  and 
figures  have  been  substituted  in  some  in- 
stances instead  of  others  as  originally  em- 
ployed. The  third  clause  haa  two  crossed 
lines  indicating  that  such  paragraphs  had 
been  set  aside  so  far  as  it  related  to  Wil- 
liams's authority.  A  red  line  is  drawn 
through  each  word  of  the  ninth  clause, 
which  was  originally  as  follows:  "It  also 
authorizes  and  empowers  its  said  agent  to 
expend  not  to  exceed  the  sum  of  $350  in 
fitting  up  a  saloon  for  a  person  who  will 
sell  its  beer  for  a  term  of  years,  upon  tk* 
condition  that,  if  the  person  so  agreeing 
shall  fail  or  neglect  so  to  sell  said  beer  to 
the  exclusion  of  all  beer  for  the  time  agreed, 
that  is,  keg  beer,  then  the  sum  expended  to 
become  immediately  due  and  payable." 

The  paragraph  formerly  numbered  7  has 
written  at  the  left  the  figures  10,  while  tlie 
clause  previously  marked  10  is  now  num- 
bered 11.  A  part  of  that  paragraph,  refer- 
ring to  the  defendant  and  to  Meister,  con- 
ferring a  right  assigned  to  and  intended  to 
be  exercised  bv  Williams,  reads:  "And  it 
further  authorizes  him  to  sign  agreements 
and  leases  with  saloon  keepers  and  other:« 
buying  said  beer,  for  it  and  on  its  behalf, 
as  its  said  agent  and  manager,  hereby  rati- 
fying and  confirming  all  that  its  said  agent 
and  manager  for  said  territory  may  and 
shall  lawfully  do  under  this  agreement.'' 

The  plaintiff  herein,  being  the  owner  of 
storerooms  in  a  building  in  Portland,  Ore- 
gon, executed  a  lease  thereof  to  Crane  & 
Dewey  at  a  monthly  rental  of  $175  to  Xo- 
vember  1,  1910,  $250  a  month  for  the  sec- 
ond year,  $300  a  month  for  the  third  year, 
and  $326  a  month  for  the  fourth  year,  to 
expire  November  1,  1913.  This  lease,  with 
the  plaintiff's  consent,  was  assigned  August 
17,  1911,  to  John  Ralson,  who  was  to 
operate  a  saloon  on  the  premises  and  sell 
exclusivelv  the  beer  manufactured  bv  the 
defendant.  There  was  indorsed  upon  the 
assigned  lease  a  memorandum  which  reads: 

Portland,  Oregon.     For  valuable  consid- 
eration  we   hereby   guarantee   the   faithful 
performance  by  the  above  lessees  of  all  their 
obligations  under  the  within  lease. 
[Signed]  Enterprise  Brewing  Co., 
U.  Remensperger,  Pres. 
P.  Wind«leT,  Sec. 
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The  plaintiff  executed  to  Ralson  another 
U'ftbe  of  the  premises  for  a  term  of  two 
years  commencing  November  1,  1913,  at  the 
expiration  of  the  original  lease,  at  a  month- 
ly rental  of  $200.  There  was  indorsed  on 
tliis  second  lease  the  following: 

Portland,  Oregon,  May  27,  3913.  For 
valuable  consideration  we  hereby  guarantee 
the  faithful  performance  by  the  within 
les.see  of  all  his  obligation  under  the  within 
lease. 

[Signed]  Enterprise  Brewing  Co., 

by  C.  B.  Williams,  Agt. 

Ralson,  on  January  1,  1915,  was  indebted 
to  the  plaintiff  to  the  extent  of  $400  for 
the  use  of  the  premises  during  the  two  pre* 
ceding  months,  and  upon  his  promise  to 
pay  that  sum  in  instalments  the  rent  was, 
by  agreement  of  the  landlord,  reduced  to 
;^125  a  month  from  January  1,  1915,  to  May 
Idt  of  that  year,  while  $150  a  month  was 
stipulated  to  be  paid  until  December  31, 
1915,  thereby  extending  the  term  of  the 
second  lease  two  months.  In  a  letter  writ- 
ten by  the  plaintiff  January  11,  1915,  to  the 
defendant  and  C.  B.  Williams,  its  agent, 
Portland,  Oregon,  the  following  language 
is  found:  "In  the  matter  of  the  lease  to 
John  Ralson,  which  you  have  guaranteed, 
we  desire  to  confirm  by  this  letter  the  agree- 
ment which  was  arrived  at  in  the  interview 
a  few  days  since  between  Mr.  Ralson,  your 
Mr.  Williams,  and  the  writer"  (James  D. 
Hart,  the  plaintiff's  secretary),  setting 
forth  the  terms  hereinbefore  stated.  "Bv 
this  reduction  the  opportunity  to  the  tenant 
to  make  the  payment  without  calling  upon 
you  is  enhanced,  and  we  have  made  tbc 
modification  with  the  understanding  that 
your  guaranty  will  hold  until  said  De- 
cember 31,  1915,  for  any  portion  of  the 
above  total  of  $2,100  [the  amount  of  tlio 
rent  due  and  to  accrue]  that  Mr.  Ralson 
fails  to  pay." 

A  carbon  copy  of  this  note,  accompanied 
by  a  letter  written  at  the  same  time  by  Mr. 
Hart  for  the  plaintiff,  was  mailed  to  and 
received  by  the  defendant  at  San  Francisco, 
California,  January  13,  1915,  but  no  re- 
sponse thereto  was  ever  made. 

Ralson  paid  the  rent  from  January  1, 
1915,  to  June  Ist  of  that  year.  It  is  fair 
to  infer,  however,  that  he  vacated  the 
premises,  for  on  July  2,  1915,  the  plaintiff 
wrote  the  defendant  saying  in  part  "that 
Mr.  Ralson's  place  of  business  is  closed. 
and  that  he  is  now  in  arrears  in  rent  for 
No.  120  North  Sixth  street  in  the  amount 
of  $675,"  a  demand  for  the  payment  of 
which  was  made.  A  carbon  copy  of  this 
notification  and  a  letter  of  similar  import 
and  demand  were  also  mailed  to  the  defend- ' 
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ant  at  San  Francisco,  California.  No  re- 
sponse, however,  was  made  thereto.  Replying 
to  a  letter  from  plaintiff's  counsel  relat- 
ing to  the  payment  of  the  rent  demanded, 
the  defendant,  on  July  14,  1015,  wrote  that 
the  matter  had  been  referred  to  their  attor- 
ney at  Portland,  Oregon,  and  to  Mr.  Wil- 
liams, its  agent,  saying  inter  alia:  "We 
are  somewhat  in  the  dark  regarding  the 
entire  affair,  and  naturally  wish  to  havo 
some  particulars,  which  will  take  up  some 
time  owing  to  the  distance  between  us." 

C.  B.  Williams,  as  plaintiff's  witness,  in 
answer  to  the  inquiry,  "What  were  the  cir- 
cumstances under  which  you  signed  the 
name  of  the  Enterprise  Brewing  Company 
to  the  Ralson  lease,  Mr.  Williams?"  testi- 
fied over  objection  &nd  exception  as  follows: 

Mr.  Ralson  was  complaining  continually 
about  his  rental  of  the  premises  down  there 
being  too  high,  and  after  a  conference  or 
two  with  Mr.  Hart,  and  between  Mr.  Ralson 
and  myself  and  Mr.  Hart,  the  question  came 
up  about  an  additional  lease,  and  the  for- 
mer rental  was  $326,  and  he  agreed  to  reduce 
the  rental  from  that  time  on  to  $200,  and 
give  us  a  new  lease  for  an  additional  two 
years,  and  Mr.  Ralson  was  going  to  close 
up  right  then  if  he  didn't  get  something 
oi^that  sort,  some  concession  on  the  rent 
there,  so  in  order  to  get  the  thing  off  as 
soon  as  possible,  I  signed  the  indorsement 
(referring  to  the  guaranty  of  May  27,  1913) 
believing  that  I  had  authority.     .     .     . 

Q.  Did  you  notify  the  Enterprise  Brew- 
ing Company  of  your  action  in  indorsing 
this  lease? 

A.  I  think  so.     .     .     . 

Q.  Did  you  ever  receive  from  the  Enter- 
prise Brewing  Company  any  objection  of 
any  sort  to  your  action  in  that  matter? 

A.  No,  sir.     .    .    . 

Q.  What  is  the  fact,  Mr.  Williams,  as  to 
whether  or  not  it  is  necessary  in  selling 
beer  for  breweries  in  this  district  to  guar- 
antee leases,  in  order  to  hold  the  trade? 

Over  objection  and  exception,  the  witness 
answered,  Ves,  sir. 

Q.  Did  you  do  that  in  other  instances 
than  this  one? 

A.  Yes,  sir. 

Q.  Did  the  brewery  execute  other  guar- 
antees? 

A.  Yes,  sir. 

On  cross-examination  Mr.  Williams  testi- 
fied that,  having  purchased  Meister's  agency, 
he  continued  the  business  in  the  name  of  the 
Enterprise  Beer  Agency,  a  corporation,  that 
became  the  selling  agent  for  the  defendant, 
from  which  he  received  a  salary  and  a  com- 
mission, and  that  the  defendant's  beer  was 
sold  in  Oregon  only  to  the  Enterprise 
Beer  Agency.     In  answer  to  the  question, 
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"And  you  were  practically  the  Enterprise 
Beer  Agency?  the  witness  replied,  "Yes, 
sir."  Williams  also  testified  that  without 
tlie  defendant's  express  authority  he  execut- 
ed on  its  behalf  a  promissory  note  for  $900, 
to  evidence  the  purchase  price  of  material 
that  was  used  in  erecting  a  building  on  a 
lot  which  he  owned  in  Washington  county, 
Oregon,  and  upon  his  conveyance  of  such 
premises  to  the  defendant  it  paid  off  the 
note.  This  witness  further  stated  upon  oath 
that  without  consulting  the  defendant  he 
signed  attachment  bonds  on  its  behalf  in 
actions  to  recover  from  saloon  keepers  sums 
of  money  due  from  them  for  the  purchase  of 
beer. 

The  defendant's  counsel  introduced  in  evi- 
dence the  depositions  of  U.  Remensperger 
and  P.  Windeler,  from  which  sworn  state- 
ments it  appears  that  neither  the  defendant 
corporation  nor  its  board  of  directors  ever 
adopted  a  resolution  authorizing  Williams 
to  guarantee  a  performance  of  the  con- 
ditiona  of  Ralson's  lease,  nor  did  such 
officers  or  the  corporation  which  they  rep- 
resented own  any  stock  in  the  Enterprise 
Beer  Agency,  and  that  while  the  deponents 
personally  signed  such  leases  no  person  was 
authorized  to  do  so  for  them. 

The  foregoing  is  deemed  to  be  a  fair  gi^m- 
mary  of  all  the  material  evidence  received 
at  the  trial.  It  will  be  remembered  that  the 
clause  in  the  contract  which  was  assigned 
to  Williams  empowered  him  to  sign  agree- 
ments and  leases  with  saloon  keepers  and 
others  buying  the  defendant's  beer.  This 
language  probably  could  not  be  construed  as 
expressly  authorizing  the  guaranty  of  pay- 
ment of  rent  of  a  building  which  was  used 
by  a  saloon  keeper  who  exclusively  sold  the 
defendant's  beer,  Mr.  Sweek,  however,  in- 
terpreted that  provision  of  the  agreement  as 
conferring  such  authority  and  ao  advised 
Williams,  who,  as  agent,  signed  the  guaran- 
ty indorsed  upon  Ralson's  lease  and  testi- 
fied that  he  thought  he  notified  the  defend- 
ant of  his  action  in  thie  matter,  and  that  no 
objection  thereto  was  made  by  his  principal. 
The  uncertainty  of  Williams's  testimony  in 
this  particular  renders  it  problematical  as 
to  whether  or  not  the  defendant  ever  ob- 
tained such  information. 

But,  however  this  may  be,  it  did  receive 
the  letter  written  by  Mr.  Hart,  January  11, 
1915,  for  the  plaintiff .  in  relation  to  the 
guaranty,  and  made  no  objection  thereto. 
A  sense  of  fair  dealing  demanded  of  the 
defendant  a  prompt  denial  of  Williams's  as- 
serted right  to  indorse  Ralson's  lease,  if  the 
authority  had  not  been  conferred  and  ths 
corporation  desired  to  evade  the  legal  con- 
sequences of  its  agent's  act.  The  defendant 
should  not  be  permitted  by  its  silence  to 
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speculate  upon  the  possibility  of  Ralson's 
success  in  operating  a  saloon  and  his  result- 
ing ability  to  pay  the  rent  reser^-cd.  but  \i 
he  failed  in  this  particular  then  to  deny 
Williams's  authority  to  indorse  the  lease 
Currie  v.  Bowman,  25  Or.  364,  377,  35  Pac. 
848;  Finnegan  v.  Pacific  Vinegar  Co.  26 
Or.  152,  155,  87  Pac.  457;  Schreyer  v.  Turn- 
er Flouring  Co.  29  Or.  1,  16,  43  Pac.  710; 
Silsby  V.  Strong,  38  Or.  36,  42,  62  Pac.  633; 
Cranston  v.  West  Coast  L.  Ins.  Co.  72  Or. 
116,  130,  142  Pac.  762. 

As  a  corporation  acts  by  its  agents,  the 
powers  of  its  managing  ofiicers  are  coex- 
tensive with  those  of  their  principal,  except 
in  relation  to  matters  over  which  the  stock- 
holders alone  have  control.  21  Am.  &  En«j 
Enc.  Law,  2d  ed.  852.  The  defendant's  presi- 
dent and  secretary  necessarily  had  sufficient 
power  to  adopt  any  reasonable  means  that 
might  tend  to  advance  the  interests  of  the 
corporation,  even  without  a  resolution  of 
the  board  of  directors  to  that  effect,  and 
hence  such  managing  officers  could  authorize 
Williams  to  indorse  a  lease  or  ratify  his  act 
in  that  particular.  Calvert  v.  Idaho  Stage 
Co.  25  Or.  412,  414,  36  Pac.  24 ;  Moll  v.  Roth 
Co.  77  Or.  593,  601,  152  Pac.  235. 

A  careful  examination  of  all  the  evi- 
dence convinces  us  that  no  testimony  was 
received  tending  to  show  Williams  was  ever 
empowered  to  guarantee  the  payment  of 
rent  ol  buildings  even  when  occupied  by 
saloon  keepers  who  had  agreed  to  sell  the 
defendant's  beer  exclusively.  The  fact  that 
a  red  line  was  drawn  through  each  word  of 
the  9th  paragraph  of  the  Meister  contract 
which  was  assigned  to  Williams  shows  that 
his  authority  was  intended  to  be  restricted. 
It  appears  from  the  depositions  of  the  presi- 
dent and  secretary  of  the  defendant  that 
neither  of  them  knew,  until  about  eight 
months  prior  to  giving  their  testimony,  and 
probably  when  they  received  Mr.  Hart's 
letter  of  January  11, 1915,  that  Williams  had 
undertaken  to  guarantee  the  payment  of 
Ralson's  rent.  These  sworn  statements  are 
not  seriously  controverted  by  the  testimony 
of  Williams,  who  "thinks"  only  that  he  noti- 
fied these  officers  of  his  indorsement  of  the 
lease. 

We  conclude  therefore  that  the  defendant 
is  not  responsible  for  any  part  of  the  rent 
which  was  due  January  1,  1915,  for  the  pre- 
ceding months  of  November  and  December, 
but  that  it  is  liable  for  the  rent  thereafter 
accruing  and  remaining  unpaid,  by  reason 
of  its  failure  to  deny  Williams's  authority 
when  notified  by  Mr.  Hart. 

The  judgment  will  be  modified  by  re- 
mitting the  sum  of  $400,  and  the  cause  will 
be  remanded,  with  directions  to  enter  a  re- 
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covery  against  the  defendant  and  in  favor  of  | 
the  plaintiff  for  $1,050. 

McBridc,  Ch.  J.,  and  ]li<$Caniant  and 
Bean,  JJ.,  concur. 

A  petition  for  rehearing  having  been  filed, 
Moore,  J.,  on  March  6,  1918,  handed  down 
the  following  additional  opinion  ( —  Or.  — , 
171  Pac.  224 )  : 

In  a  petition  for  rehearing  it  is  insisted 
that  the  defendant  was  under  no  legal 
obligation  to  reply  to  the  plaintiff's  letter 
of  January  11,  1915,  containing  the  infor- 
mation that  the  term  of  the  lease  had  been 
extended  two  months  from  November  Ist  of 
that  year,  and  the  monthly  rent  of  $200  re- 
duced to  $125  to  May  1,  1915,  and  to  $150 
for  the  remainder  of  the  term,  which  modifi- 
cation was  made  pursuant  to  an  agreement 
with  0.  B.  Williams,  the  agent  of  the  defend- 
ant, with  the  understanding  that  its  guaran- 
ty would  continue  until  December  31,  191o, 
and  that,  when  this  court  concluded  the 
defendant's  failure  to  answer  such  communi- 
cation constituted  on  acceptance  of  the  con- 
dition stated  therein,  the  plaintiff  was  thus 
permitted  to  introduce  evidence  which  had 
been  manufactured  for  the  occasion,  where- 
by an  error  was  committed. 

When  oral  declarations  are  made  by  a 
party  in  the  presence  and  hearing  of  his  ad- 
versary, who  is  under  so  restraint  and 
conscious  of  the  charge  thus  imputed,  assert- 
ing against  him  an  obligation  which  might 
be  enforceable  or  his  commission  of  an  of- 
fense, or  limiting  his  title  to  property,  or 
affecting  him  injurioysly,  it  is  reasonable 
to  suppose  he  would  promptly  deny  such 
positive  declarations,  if  he  desired  to  es- 
cape unfavorable  inferences  which  might  be 
deduced  from  his  silence,  and  hence  he  is 
usually  required  hastily  to  refute  such 
charges.  16  Cyc.  958.  This  rule,  however, 
does  not  generally  apply  to  written  com- 
munications containing  statements  of  facts, 
a  failure  to  deny  which  is  not  construed  as  a 
tacit  admission  of  the  truth  of  the  writing, 
and  no  unfavorable  inference  arises  from 
such  silencej  except  in  cases  when  the  party 
receiving  the  letter  has  invited  it,  or  where 
there  is  reason  to  believe  he  has  acted  upon 
the  information  thus  received,  or  when  there 
has  been  sent  witli  the  letter  bills  showing  a 
shipment  of  goods,  which  invoices  have  been 
retained  without  objection,  or  where  money 
has  l)een  sent  upon  a  condition  stated  in  the 
letter  and  the  sum  has  not  been  returned. 
Id.  060.  As  sustaining  the  legal  principle 
thus  stated,  see  State  v.  MacFarland,  83  N. 
J.  L.  474,  83  Atl.  993,  Ann.  Cas.  1914B,  782 ; 
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Seevers  v.  Cleveland  Coal  Co.  158  Iowa,  574, 
138  N.  W.  793,  Ann.  Cas.  1915D,  188. 

These  rules,  however,  have  no  application 
to  the  law  govering  the  relation  of  agency 
If  a  principal,  when  fully  notified  thereof, 
neglects  promptly  to  disavow  an  act  or  con- 
tract of  his  agent  in  excess  of  his  authority, 
such  silence  will  usually  be  interpreted  as 
an  implied  ratification,  and  particularly  so 
if  the  failure  speedily  to  repudiate  such  con- 
duct or  agreement  might  impose  upon  the 
other  party  loss  or  injury.  31  Cyc.  1276;  2 
C.  J.  605:  Curtze  v.  Iron  Dyke  Min.  Co.  46 
Or.  601,  606,  81  Pac.  815: 

"The  rule,"  says  Mr.  Justice  Bean  in  Reid 
v.  Alaska  Packing  Co.  47  Or.  215,  220,  83 
Pac.  141,  "is  elementary  that  when  an  agent, 
in  contracting  for  his  principal,  exceeds  his 
authority,  the  principal,  upon  being  fully 
informed  of  the  facts,  must,  within  a  reason- 
able time,  disavow  or  disaffirm  the  act  of  his 
agent,  especially  in  cases  where  his  silence 
might  operate  to  the  prejudice  of  innocent 
parties;  or  he  will  be  held  to  have  ratified 
and  affirmed  such  unauthorized  act,  and 
such  ratification  will  be  equivalent  to  a  pre- 
cedent authority." 

To  the  same  effect,  see  also  2  0.  J.  504,  § 
124,  and  exhaustive  notes  on  this  subject. 

Ratification  by  a  principal  of  an  unau- 
thorized act  of  his  agent  has  occasionally 
been  grounded  upon  the  doctrine  of  an  equi- 
table estoppel.  A  clear  distinction,  however, 
exists  between  an  estoppel  in  pais  and  rati- 
fication. 

"The  substance  of  ratification  is  confir- 
mation of  the  unauthorized  act  or  contract 
after  it  has  been  done  or  made,  whereas  the 
substance  of  estoppel  is  the  principars  in- 
ducement to  another  to  act  to  his  prejudice. 
Acts  and  conduct  amounting  to  an  estoppel 
in  pais  may  in  some  instances  amount  to  a 
ratification;  but  on  the  other  hand  ratifi 
cation  may  be  complete  without  any  of  tl;e 
elements  of  an  estoppel."  2  C.  J.  469;  31 
Cyc.  1247. 

In  the  case  at  bar,  it  is  possible  the  exten- 
sion of  the  term  of  the  lease  and  the  reduc* 
tion  of  the  monthly  rent  might  be  regarded 
as  creating  an  equitable  estoppel,  but  how- 
ever that  may  be,  we  rest  our  decision  upon 
an  implied  ratification  by  the  defendant  of 
its  agent's  unauthorized  assumption  of  au- 
thority, by  failing,  when  fully  notified 
thereof,  promptly  to  deny  his  power  to 
consummate  the  agreement. 

We  therefore  adhere  to  the  former  opin- 
ion, and  the  petition  for  a  rehearing  is 
denied. 

McBrlde,  Ch.  J.,  and  McCamant  and 
Bean,  JJ.,  concur. 


1008      ANNO.— ULTRA  VIRES— GUARANTY  OF  CUSTODIER'S  CONTRACTS. 


Annotation — ^Power  of  ccurporation  organized  for  the  manufacture  and 
sale  of  liquor  to  enter  into  contracts  of  guaranty  or  suretyship  on  be- 
half of  its  customers  or  prospective  costomars. 


Earlier  cases  considering  the  Same 
question  will  be  found  in  the  note  to 
Timm  v.  Grand  Rapids  Brewing  Co.  27 
L.R.A.(N.S.)  186. 

In  upholding  the  contract  of  the  brew- 
ing company  guaranteeing  the  rent  of  its 
customer,  Depot  Realty  Syndicate  v. 
Enterprise  Brewing  Co.  ante,  1001,  ad- 
hered to  the  general  rule,  as  evidenced 
by  the  cases  collated  in  the  earlier  note, 
that  such  a  contract  is  not  ultra  vires, 
since  it  is  in  furtherance  of  the  guaran- 
tor's authorized  business  by  inducing 
custom. 

This  rule  was  further  adhered  to  in 
Halloran  v.  Jacob  Schimdt  Brewing  Co. 
(1917)  —  Minn.  — ,  L.R.A.1917E,  777, 
162  N.  W.  1082,  which  held  that  a 
guaranty  of  rent  of  one  of  its  customers 
by  a  brewing  company  was  not  prohibit- 
ed by  the  laws  of  the  state.  The  pro- 
hibition, the  court  stated,  goes  only  to 
an  interest  in  the  instrumentalities  nsed 
and  acquired  in  the  conduct  of  the  busi- 
ness as  such  by  the  retailer,  and  to  an 
interest  in  the  profits  derived  by  him, 
and  the  brewing  company  in  this  case 
was  not  interested  in  the  business  which 
the  lessees  would  conduct  on  the  prem- 
ises, and  did  not  pay  or  guarantee  their 
license  bond. 

And  in  Miller  v.  Northern  Brewing 
Co.  (1917)  242  Fed.  164,  it  was  held, 
citing  as  authority  Timm  v.  Grand 
Kapids  Brewing  Co.  (1910)  160  Mich. 
371,  27  L.R.A.(N.S.)  186,  125  N.  W. 
357,  that  a  guaranty  of  rent  of  one  of 
its  customers  by  a  brewing  company  was 
within  its  corporate  powers  "to  do  all 
things  incident  to  or  convenient  in  carry- 
ing out  the  foregoing  purposes,"  that  is, 
to  manufacture,  produce,  buy,  sell,  and 
deal  in  and  with  beer,  ale,  malt  liquors, 
malt,  ice,  and  other  similar  products, 
etc. 

Where  a  brewing  company  has  power 
to  guarantee  the  obligation  of  others  for 
a  valuable  consideration  moving  to  it, 
it  is  not  ultra  vires  of  the  authority  of 
the  president  and  manager  of  the  brew- 
ery to  guarantee  the  purchase  price  of  a 
business  in  consideration  of  the  pur- 
chaser's agreement  to  sell  the  brewing 
con)])any's  beer  exelusivelv.  liaqerstown 
Brewing  Co.  v.  Gates  (1912)  117  Md. 
348,  83  Atl.  570. 

Notes  given  to  a  bank  for  a  loan,  to 

a   hotel   company   which   maintained   a 
I..K.A.1918C. 


bar,  payment  of  which  was  guaranteed 
by  a  brewing  company  which  sold  beer 
to  the  hotel  company  and  recommended 
the  loan  to  the  bank,  were  held,  in  First 
&  City  Nat.  Bank  v.  McCrossin  (1916) 
145  C.  C.  A.  177,  230  Fed.  983,  not  to 
be  invalid  under  the  provisions  of  a  stat- 
ute "that  all  agreements  or  obligations 
of  any  person  to  buy  or  sell  exclusively 
a  product  or  output  of  beer  or  other 
malt  or  spirituous  liquors  of  any  par- 
ticular person  or  corporation  in  any  li- 
censed place  of  business  shall  be  null 
and  void.  Nor  shall  any  person  engaged 
in  the  manufacture  or  sale  of  spirituous, 
vinuous,  or  malt  liquors  be  allowed  to 
conduct  a  business  for  the  retail  of  said 
liquors  in  his  own  name  pr  in  any  other 
person's  name,  or  to  furnish  money  or 
fixtures  for  that  purpose,  and  any  agree- 
ment, lease,  or  mortgage  made  for  such 
purpose  shall  be  null  and  void,"  there 
being  no  dispute  of  the  testimony  of  the 
president  of  the  bank  that  the  bank  was 
in  no  manner  a  party  to  any  agreement 
for  the  sale  of  any  portion  of  the  beer 
products  of  the  brewing  company;  that 
he  knew  nothing  of  any  such  agreement, 
and  that  the  loan  was  made  regardless 
of  the  sale  of  beer.  The  court  stated 
that  the  bank  had  the  right  to  lend 
money  to  the  hotel  company  notwith- 
standing it  conducted  a  bar  in  eonnee- 
with  the  hotel  business,  and  the  brew- 
ing company  had,  under  the  Alabama 
statute,  the  right  to  sell  its  beer  pro- 
vided it  did  not  violate  the  exclusive 
provision. 

On  the  other  hand,  in  Lewer  v.  Cor- 
nelius (1913)  72  Wash.  124,  129  Pae. 
911,  it  was  held  that,  under  a  statute 
prohibiting  a  brewing  company  "to  pay, 
advance,  or  loan  or  become  surety  for 
the  payment  for  any  other  person  of  the 
license  fee  required  by  any  state  law, 
city  charter,  or  ordinance,"  a  note  of 
a  retail  dealer  payable  to  a  bank,  given 
to  a  brewing  company  for  the  purpose 
of  soliciting  a  loan  thereon  to  pay  the 
retail  dealer's  license,  will  be  void  as 
against  public  policy,  where  "the  payee 
knew  the  purpose  for  which  the  loan  was 
desired;  that  it  allowed  its  name  to  be 
used  as  payee  of  the  notes  ^with  the 
view  to  and  for  the  purpose  of  aiding 
and  assisting  said  brewing  company,  and 
did  so  aid  and  assist  said  brewing  com- 
pany  in  evading  and  circumventing  the 
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law;   that   said  promissory   notes  were  i  the  notes  when  signed  were  not  delivered 
taken  by  said  bank  as  a  cloak   under  i  to  the  bank  by  the  appellant,  but  were 


which  to  hide  the  fact  that  said  brew- 
ing company  had^  contrary  to  law,  paid 
the  license  fee  o£  defendant;'  and  that 


delivered  to  the  brewing  company,  who 
delivered  them  to  the  bank." 

J.  H.  B. 


MISSOURI   SUPRKMf]   COURT. 

(mTision  No.    2.) 

OTTO    F.    STIFEL'S    UNION    BREWING 
COMPANY,  Appt., 

V. 

EDWARD  SAXY  and  Wife,  Respts. 
(—  Mo.  — ,  201  S.  W.  67.) 

Execution  —  effect  on  estate  by  entirety. 

A  man  has  no  interest  in  land  held  by 
entirety  with  his  wife,  which  can  be  sold 
under  execution  for  his  debts,  even  since 
the  passage  of  the  Married  Women's  Acts. 
For  other  caaes^  see  Levy  and  Seizure,  I.  a, 

in  Dig.  1-52  N,  8, 

(January   5,   1918.) 

A  PPEAL  by  plaintiff  from  a  decree  of 
iV  the  Circuit  Court  of  the  City  of  St. 
Louis  in  favor  of  defendants  in  a  suit 
to  subject  an  alleged  interest  of  the  defend- 
ant husband  in  real  estate  standing  in  the 
name  of  the  defendant  wife,  to  the  payment 
of  a  judgment  debt  due  to  it  from  the 
husband.    Affirmed. 

Statement  by  Hoy,  C: 

The  plaintiff  seeks  herein  to  subject  an 
alleged  interest  of  defendant  Edward  Saxy 
in  real  estate  standing  in  the  name  of  his 
wife,  the  defendant  Mary  M.  Saxy,  to  the 
payment  of  a  judgement  debt  due  to  him 
from  the  husband.  There  was  a  decree  for 
defendants,  and  plaintiff  has  appealed. 

On  September  3,  1891,  certain  real  estate 
in  St.  Louis  was  conveyed  to  the  defend- 
ants, they  being  then  as  now  husband  and 
wife,  and  taking  said  property  as  tenants 
by  the  entireties.  In  1905,  while  the  prop- 
erty was  so  held,  the  husband  became  in- 
debted to  the  plaintiff.  Thereafter,  tlirough 
an  intermediary,  the  title  was  placed  in  the 
wife  alone;  and,  still  later,  the  property 
was  sold,  and  the  net  proceeds  were  used 
in  tlie  purchase  of  the  real  estate  now  in 
controversy.  The  petition  alleges  that  the 
title  to  both  of  said  tracts  was  so  placed 
in  the  wife  alone  in  fraud  of  plaintiff's 
rights  as  such  creditor,  and  prays  that  the 
husband's  interest  in  the  last-mentioned 
tract  be  subjected  to  the  payment  of  plain- 
tiff's judgment. 


Note. —  For  judgment  against  individual 
as  lien  on  interest  of  tenant  by  entirety,  see 
annotation  following  this  case,  post,  1015. 
L.R.A.1918C.  64 


Messrs.  Henry  !E.  Haas  and  John  A. 
Gilliam,  for  appellant: 

A  wife  who  permits  her  husband  to  hold 
the  record  title  to  her  realty  is  estopped  to 
assert  her  title  thereto  as  against  one  ex- 
tending credit  to  the  husband  in  reliance 
on  his  apparent  ownership. 

Goldberg  v.  Parker,  87  Conn.  99,  46 
L.R.A.(N.S.)  1097,  87  Atl.  555,  Ann.  Cas. 
1914C,  1066;  Goldberg  v.  Parker,  87  Conn. 
99,  46  L.R.A.(N.S.)  1097,  87  Atl.  565,  Ann. 
Cas.  1914C,  1059;  Riley  v.  Vaughan, 
116  Mo.  169,  38  Am.  St.  Rep.  586,  22  S.  W. 
707;  McClain  v.  Abshire,  63  Mo.  App.  333; 
Rieschick  v.  KlingeUioefer,  91  Mo.  App.  430; 
Cottrell  V.  Spiess,  23  Mo.  App.  35;  Million 
V.  Commercial  Bank,  159  Mo.  App.  601, 
141  S.  W.  453;  Singer  Mfg.  Co.  v.  Stephens, 
169  Mo.  1,  68  S.  W.  903;  Balz  v.  Nelson, 
171  Mo.  682,  72  S.  W.  527;  Zohnder  v. 
Stark,  248  Mo.  55,  154  S.  W.  92;  1  Moore, 
Fraud.  Conv.  pp.  372,  404;  14  Am.  &  Eng. 
Enc.  Law,  2d  ed.  259. 

The  interest  of  the  defendant,  Edward 
Saxy,  in  and  to  the  Theodosia  avenue  prop- 
erty, as  tenant  by  the  entirety,  was  subject 
to  sale  under  execution,  but  the  title  of  the 
purchaser  was  liable  to  be  defeated  by  the 
survivorship  of  the  wife. 

Hall  V.  Stephens,  65  Mo.  670,  27  Am. 
Rep.  302;  Morrow  v.  Zane,  185  Mo.  App. 
Ill,  170  S.  W.  918;  Johnston  v.  Johnston, 
173  Mo.  114,  61  L.R.A,  166,  96  Am.  St. 
Rep,  486,  73  S.  W.  202;  Nold  v.  Ozenberger, 
152  Mo.  App.  444,  133  S.  W.  349;  Atkinson 
V.  Henry,  80  Mo.  163;  Hoffman  v.  Nolte, 
127  Mo.  136,  29  S.  W.  1006;  Wilson  v, 
Albert,  89  Mo.  542,  1  S.  W.  209;  Russell  v. 
Russell,  122  Mo.  237,  43  Am.  St.  Rep.  581, 
26  S.  W.  e77;  Hume  v.  Hopkins,  140  Mo. 
74,  41  S.  W.  784;  Brockett  Cement  Co.  v. 
Logan,  187  Mo.  App.  325,  173  S.  W.  727; 
Laird  v.  Perry,  74  Vt.  462,  69  L.R.A.  340, 
52  AU.  1040. 

Exemption  is  a  personal  privilege  that 
cannot  be  exercised  until  the  officer  comes 
to  seize  the  property  under  a  writ  of  execu- 
tion or  attachment.  Hence,  the  question  of 
homestead  and  exemption  rights  was  only 
collaterally,  and  not  directly,  involved. 

Caldwell  v.  Ryan,  210  Mo.  17,  16  L.R.A. 
494,  124  Am.  St.  Rep.  717,  108  S.  W.  533, 
14  Ann.  Cas.  314:  State  ex  rel.  Hinde  v. 
United  States  Fidelity  &  G.  Co.  135  Mo. 
App.  160,  115  S.  W.  1081;  Garrett  v.  Wag- 
ner, 125  Mo.  450,  28  S.  W.  762;  Weinrich 
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V.  Koelling,  21  Mo.  App.  133;  Thompson, 
Homesteads,  §  702;  10  Enc.  PI.  &  Pr.  81;  15 
Am.  &  Eng.  Enc.  Law,  2d  ed.  838;  Furlong 
V.  Thomasen,  19  Mo.  App.  364;  Storms  v. 
White,  23  Mo.  App.  31;  Northrup  v.  Mis- 
sissippi Valley  Ins.  Co.  47  Mo.  443,  4  Am. 
Rep.  337 ;  Paddock  v.  Lance,  94  Mo.  283,  6 
S.  W.  241. 

A  homestead  must  not  exceed,  either  in 
value  or  quantity,  the  limits  prescribed  by 
statute.  If  it  does,  the  overplus  is  subject 
to  execution. 

White  V.  Spencer,  217  Mo.  242,  129  Am. 
St.  Rep.  547,  117  S.  W.  20,  16  Ann.  Cas. 
598;  Houf  v.  Brown,  171  Mo.  207,  71  S. 
W.  125;  Beckner  v.  Rule,  91  Mo.  62,  3  S. 
W.  490;  Rogers  v.  Marsh,  73  Mo.  64;  Blandy 
V.  Asher,  72  Mo.  27;  Perkins  v.  Quigley,  62 
Mo.  498;  Waples,  Homestead  &  Exemption, 
p.  208;  15  Am.  &  Eng.  Enc.  Law,  2d  ed. 
«05;  Slattery  v.  Jones,  96  Mo.  216,  9  Am. 
St.  Rep.  344,  8  S.  W.  564. 

So  long  as  the  right  to  have  execution 
upon  a  judgment  continues,  a  creditor  may 
institute  his  suit  to  set  aside  a  fraudulent 
conveyance  made  by  his  debtor,  and  subject 
the  land  to  the  payment  of  his  debt. 

Rogers  v.  Brown,  61  Mo.  187;  ZoU  v. 
Soper,  75  Mo.  460;  Hughes  v.  Littrell,  75 
Mo.  573;  Hudson  v.  Gaboon,  193  Mo.  559, 
91  S.  W.  72;  Kelly  v.  Hurt,  61  Mo.  463; 
Henrioid  v.  Neusbaumer,  69  Mo.  96 ;  Reed  v. 
Painter,  145  Mo.  341,  46  S.  W.  1089. 

While  the  plaintiff  might  have  sold  all 
the  right,  title,  and  interest  of  the  defend- 
ant Edward  Saxy,  in  and  to  the  Garfield 
avenue  property,  under  execution,  and  left 
it  to  the  purchaser  to  test  the  title,  the 
better  practice  is  said  to  be  to  settle  the 
title  in  a  court  of  equity  first. 

Welch  v.  Mann,  193  Mo.  304,  92  S.  W. 
98;  Central  Kat.  Bank  v.  Doran,  109  Mo. 
40,  18  S.  W.  836;  State  ex  rel.  Mastin  v. 
McBride,  105  Mo.  265,  15  S.  W.  72;  Lion- 
berger  v.  Baker,  88  Mo.  447;  Bobb  v. 
Woodward,  50  Mo.  95. 

Messrs.  John  B.  Dempsey  and  Rozier 
G.  Meigs  for  respondents. 

Roy,  C,  filed  the  following  opinion: 
The  question  as  to  whether  an  execution 
against  the  husband  alone  can  reach  any 
interest  of  any  kind  in  property  held  by 
the  husband  and  wife  as  tenants  by  the 
entireties  has  never  been  before  this  court. 
There  are  some  dicta  on  the  subject,  which 
we  will  consider  after  a  review  of  the  com- 
mon law  and  the  decisions  of  other  juris- 
dictions. The  conflicting  opinions  in  the 
decided  cases,  and  the  various  reasons  given 
therefor,  convince  us  that  no  safe  conclu- 
sion can  be  reached  without  a  clear  percep- 
tion of  what  such  an  estate  was  at  common 
law,  and  the  effect  of  the  statutes  known 
L.R.A.1918C. 


as   the  "Married  Women's   Acts"  on  such 
estates. 

We  will  first  endeavor  to  ascertain  what 
an  estate  by  the  entirety  was  at  common 
law,  leaving  out  of  view  the  effect  on  such 
estate  of  the  power  of  the  husband  in  tho. 
right  of  the  wife  (jure  uxoris)  to  dominate 
her  property.  The  estate  was  peculiar 
(Hall  V.  Stephens,  65  Mo.  670,  27  Am.  Rep. 
302 ) ,  and  partook,  in  many  respects,  of  the 
nature  of  the  marriage  relation.  Husband 
and  wife  took  and  held  it  not  as  separate 
individuals  and  by  moieties,  but  as  one  per- 
son, each  holding  the  whole  of  it.  Stewart, 
Husb.  &  W.  §  303 ;  4  Kent,  Com.  362.  The 
English  court  of  chancery,  in  Jupp  v.  Buck- 
well,  L.  R.  39  Ch.  Div.  148,  57  L.  J.  Ch. 
N.  S.  774,  59  L.  T.  N.  S.  129,  36  Week.  Rep. 
712,  quotes  Coke  and  Bracton  as  saying 
that  in  such  an  estate,  '*vir  et  uxor  sunt 
quasi  unica  persona,  quia  caro  una  et 
sanguis  unus."  That  is  a  plain  statement 
that  they  are  one  person  because  "they  arc 
one  flesh  and  one  blood.''  2  Blackstone's 
Commentaries,  p.  182,  says:  "And,  there- 
fore, if  an  estate  in  fee  be  given  to  a  man 
and  his  wife,  they  are  neither  properly  joint 
tenants,  nor  tenants  in  common,  for  hus- 
band and  wife  being  considered  as  one  per- 
son in  law,  they  cannot  take  the  estate  by 
moieties,  but  both  are  seised  of  the  entirety, 
per  tout,  et  non  per  my;  the  consequence 
of  which  is  that  neither  the  husband  nor 
the  wife  can  dispose  of  any  part  without  the 
assent  of  the  other,  but  the  whole  must  re- 
main to  the  survivor." 

Warvelle  on  Real  Property,  §  111,  says: 
"It  differs  from  the  estate  of  joint  tenancy 
in  that  joint  tenants  take  by  moieties  and 
at  the  same  time  are  each  seised  of  an  un- 
divided part  of  the  whole.  In  the  estate 
by  entirety  neither  tenant  is  seised  of  a 
part,  or  moiety,  but  both  of  them  have  the 
entire  estate;  and  as  this  involves  in  itself 
a  physical  impossibility  in  the  case  of  ordi- 
nary individuals  it  necessarily  follows  that 
effect  can  only  be  given  to  the  grant  by 
regarding  both  tenants  as  constituting  but 
one  person.  But  this,  in  fact,  is  just  what 
the  law  does,  and  as  this  unity  of  person 
is  never  recognized  save  in  the  case  of  hus- 
band and  wife,  the  estate  by  entirety  is  con- 
fined exclusively  to  persons  within  the  mar- 
riage relation.*' 

There  was  incident  to  this  estate  the  right 
of  survivorship.  But  such  survivorship  was 
very  different  from  survivorship  in  case  of 
joint  tenancy.  2  Blackstone,  p.  184,  speak- 
ing of  joint  tenancy,  says:  '"Thia  right  of 
survivorship  is  called  by  our  ancient  au- 
thors the  jus  accrescendi,  because  the  right 
upon  the  death  of  one  joint  tenant  accumu- 
I  lates  and  increases  to  the  survivors." 

Warvelle,  supra,  speaking  of  tenancy  by 
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the  entirety,  says  (§  111):  "Both  would 
therefore  be  seised  of  the  entire  estate; 
neither  could  dispose  of  any  part  of  same 
without  the  assent  of  the  other,  and  upon 
the  death  of  either  the  whole  estate  would 
remain  in  the  survivor.  In  this  latter  re- 
spect while  the  right  of  survivorsliip  gives 
to  the  estate  an  apparent  resemblance  to 
joint  tenancy,  it  yet  differs  materially 
from  joint  tenancy,  for  the  survivor  suc- 
ceeds to  the  whole  not  by  the  right  of  sur- 
vivorship simply,  as  is  the  case  with  joint 
tenants,  but  by  virtue  of  the  grant  which 
vested  the  entire  estate  in  each  grantee,  or, 
in  contemplation  of  law,  in  one  person  with 
a  dual  body  and  consciousness." 

Stewart  says  (§  306)  :  "On  the  death  of 
either,  the  other  has  the  whole  estate,  con- 
tinuing alone  his  or  her  former  holding,  and 
not  taking  by  survivorship  in  the  sense  that 
a  surviving  joint  tenant  does." 

In  Garner  v.  Jones,  52  Mo.  68,  it  was 
said:  "At  common  law  a  convevance  in 
fee  to  husband  and  wife,  of  real  estate, 
created  a  tenancy  by  the  entirety.  Being 
but  one  person  in  law,  they  took  the  estate 
as  one  person,  each  being  the  OAvner  of  the 
entire  estate,  neither  of  whom  had  any  sepa- 
rate or  joint  interest,  but  a  unity  or  entire- 
ty of  ^the  whole.  So  if  either  died  the  estate 
continued  in  the  survivor,  as  it  had  exist- 
ed before, — an  undivided  unity  or  entirety. 
There  was  no  survivorship  as  in  joint  ten- 
ancies, buit  a  continuance  of  the  estate  in 
the  survivor  as  it  originally  stood.  The  only 
change  by  death  was  in  the  person,  not  in 
the  estate.  Before  death  they  both  consti- 
tuted one  person,  holding  the  entire  estate, 
and  after  the  death  of  either  the  survivor 
remained  as  the  only  holder  of  the  estate." 

In  Thornton  v.  Thornton,  3  Rand.  (Va.) 
179,  it  was  said:  "But  husband  and  wife 
have  the  whole  from  the  moment  of  the  con- 
veyance to  them;  and  the  death  of  either 
cannot  give  the  survivor  more." 

See  also  Cole  Mfg.  Co.  v.  Collier,  95  Tenn. 
115,  30  L.R.A.  315,  49  Am.  St.  Rep.  921, 
31  S.  W.  1000;  Kunz  v.  Kurtz,  8  Del.  Ch. 
loc.  cit.  414,  68  Atl.  450. 

There  could  be  no  partition  of  such 
estate.  Warvelle,  Real  Prop.  §  111; 
Stewart,  Husb.  &  W.  §  306;  4  Kent,  Com. 
p.  362;  1  Washb.  Real  Prop.  §  913;  Russell 
V.  Russell,  122  Mo.  235,  43  Am.  St.  Rep.  581, 
26  S.  W.  677. 

Neither  could  dispose  of  any  interest  In 
the  estate  without  the  other.  Blackstone's 
language  above  cited  is:  "Neither  the  hus- 
band nor  the  wife  can  dispose  of  any  part 
without  the  assent  of  the  other,  but  the 
whole  must  remain  to  the  survivor." 

Warvelle,  as  above  quoted,  says:     "Nei- 
ther could  dispose  of  any  part  of  the  same 
without  the  assent  of  the  other." 
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4  Kent,  362,  says:  "Neither  of  them  can 
alien  so  as  to  bind  the  other." 

Upon  being  divorced  the  parties  cease 
to  occupy  the  relation  of  tenants  by  the  en- 
tirety. Tlie  dissolution  of  the  marriage  re- 
lation dissolves  the  tenancy  by  the  entire- 
ty. Russell  V.  Russell,  122  Mo.  235,  43  Am. 
St.  Rep.  581,  26  S.  W.  677.  It  will  be 
noticed  that  such  an  estate  was  based  on 
the  unity  of  husband  and  wife,  they  being 
considered  in  all  respects  as  equals  so  far 
as  that  estate  was  concerned. 

We  will  now  consider  the  estate  or  right, 
which  the  husband  acquired  jure  uxoris  in 
the  property  of  the  wife,  and  its  effect  on 
the  estate  by  the  entirety.  1  Bishop  on 
Laws  of  Married  Women  says:  "Thus,  as 
we  have  seen,  the  wife's  money  and  chattels 
in  possession  pass  by  the  marital  right  to 
the  husband." 

2  Kent,  130,  says:  "If  the  wife,  at  the 
time  of  marriage,  be  seised  of  an  estate  of 
inheritance  in  land,  the  husband,  upon  the 
marriage,  becomes  seised  of  the  freehold 
jure  uxoris,  and  he  takes  the  rents  and 
profits  during  their  joint  lives." 

Piatt  on  Property  Rights  of  Married 
Women,  §  2,  says:  "The  husband  was  en- 
titled to  the  use  during  coverture  of  all 
the  real  estate  acquired  by  the  wife  before 
and  after  marriage." 

Stewart,  in  his  work  above  cited  (§  146), 
says:  "At  common  law  a  husband  holds 
during  coverture  in  right  of  his  wife,  she 
being  merged  in  him,  all  her  lands  in  pos- 
session, and  owns  the  rents  and  profits 
thereof  absolutely.  This  is  called  his  free- 
hold estate  jure  uxoris;  it  is  often  said 
to  be  an  estate  for  the  joint  lives  of  the  hus- 
band and  wife,  but  this  is  a  mistake,  as  it 
terminates  with  absolute  divorce.  It  differs 
from  curtesy  initiate  in  that  it  is  a  vested 
estate  in  possession,  while  curtesy  initiate 
18  a  contingent  future  estate,  it  is  inde- 
pendent of  birth  of  issue,  is  held  in  right 
of  the  wife,  and  is  not  added  to  or  dimin- 
ished when  curtesy  initiate  arises." 

And  in  §  306,  speaking  of  estates  by  the 
entirety,  he  says:  "During  coverture,  the 
husband  has  at  common  law  his  estate  jure 
uxoris,  with  the  right  to  the  rents  and 
profits;  he  holds  the  property  subject  to 
his  control,  use,  and  possession;  only  this 
estate  for  their  joint  lives  can  be  aliened 
by  him,  or  taken  for  his  debta,  or  charged 
by  him  with  a  mechanic's  lien." 

In  Hall  v.  Stephens,  65  Mo.  670,  27  Am. 
Rep.  302,  it  was  said  concerning  estates  by 
the  entirety:  "If,  as  already  seen,  the  hus- 
band and  wife  became  seised  in  entirety  of 
the  undivided  one  seventh  of  the  devised 
premises,  the  plaintiff  is  clearly  entitled  to 
a  corresponding  recovery  of  possession,  if 
the  husband  had  at  the  time  of  the  sale  any 
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interest  therein  susceptible  to  execution. 
The  great  current  of  authority  affirms  such 
susceptibility;  going  only  so  far  as  this, 
however,  that  if  the  wife  survive  her  hus- 
band, she,  as  such  survivor,  will  be  entitled 
to  the  whole.  This  theory,  that  the  hus- 
band is  possessed  of  a  vendible  interest,  has 
for  its  basis  that  the  husband,  jure  mariti, 
is  entitled  to  the  possession  and  usufruct 
of  tlie  wife's  real  estate  during  marriage, 
which  right  suffers  no  diminution  or  abate- 
ment by  reason  of  his  own  interest  in  land 
whereof  botli  his  wife  and  himself  are 
jointly  seised.  Ames  v.  Xorman,  4  Sneed, 
G!)2,  70  Am.  Dec.  209;  French  v.  Mehan,  50 
Pa.  280;  Bennett  v.  Child,  19  Wis.  302,  88 
Am.  Dec.  092;  Freeman,  Cotenancy  &  Par- 
tition, §§  73,  74;  1  Washb.  Real  Prop.  4th 
cd.  072;  Bishop,  Married  Women,  022; 
Stcebler  v.  Knerr,  5  Watts,  181." 

In  that  case  the  estate  vested  prior  to  the 
taking  effect  of  the  statute  which  destroyed 
the  right  of  the  husband  to  the  exclusive 
possession  and  control  of  the  land. 

The  proposition  that  the  husband's  right 
to  control  during  his  life  the  entire  estate 
held  by  the  entirety  was  by  reason  of  the 
jus  mariti  was  announced  by  the  English 
court  in  Jupp  v.  Buckwell,  L.  R.  39  Ch. 
Div.  148,  57  L.  J.  Ch.  N.  S.  774,  59  L.  T.  N. 
S.  129,  30  Week.  Rep.  712,  and  that  case 
is  cited  with  approval  by  the  Canadian 
court  in  Re  Wilson,  20  Ont.  Rep.  397.  As 
is  said  by  Stewart,  supra,  this  interest  of 
tlte  husband  jure  uxoris  in  the  wife's  prop- 
erty is  dilferent  from  the  curtesy  estate. 
The  one  is  enjoyed  during  the  life  of  the 
wife,  in  her  right  (or  wrong),  and  termi- 
nates with  her  death;  the  other  is  enjoyed 
in  possession  only  after  her  death.  It,  like 
dower,  is  held  by  right  of  the  marriage,  but 
not  in  tlie  right  of  the  spouse.  We  thus 
see  that  it  was  the  marital  right,  and  it 
alone,  which  gave  the  husband  the  power 
to  appropriate  absolutely  the  personal  chat- 
tels of  the  wife,  and  gave  him  a  freehold 
estate  for  their  joint  lives  in  her  lands,  in- 
cluding those  held  by  them  as  tenants  by 
the  entireties.  Independent  of  that  marital 
right  he  had  no  interest  in  her  property 
that  he  could  himself  dispose  of,  or  that 
was  vendible  under  an  execution  against 
him  alone,  except  his  curtesy  estate,  c<m- 
ccrning  which  we  will  say  nothing  further. 
'Ihis  freehold  estate  of  the  husband  in  the 
lands  of  the  wife  and  in  estates  held  by 
the  entireties  was  based  on  the  idea  of  the 
unity  of  husband  and  wife,  but  a  very  dif- 
ferent kind  of  unity  from  that  unity  of 
equals  above  described.  The  estate  of  the 
husband  jure  uxoris  had  for  its  very  founda- 
tion the  idea  that  husband  and  wife  wer^ 
one  because  she  was  merged  in  him,  and 
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he  held  the  rights  of  both,  and  could  act  for 
both,  regardless  of  her  wishes. 

We  will  now  consider  the  effect  of  the  1^- 
islation  which  is  spoken  of  as  the  '*Mar- 
ried  Women's  Acts."  The  verbiage  of  those 
acts  varies  in  different  states^  in  Canada 
and  in  England.  Doubtless  the  results 
reached  in  some  of  the  cases  are  by  reason 
of  some  peculiar  provision  of  the  statute 
under  consideration.  For  the  purpose  uf 
this  case  we  shall  treat  them  all  as  being 
the  same  as  ours,  unless  some  reason  to  the 
contrary  appears.  In  some  states  the  es- 
tate by  the  entirety  has  been  judicially 
repudiated.  Whittlesey  v.  Fuller,  11  Conn. 
337;  Miles  v.  Fisher,  10  Ohio,  1,  30  Am. 
Dec.  01;  Wilson  v.  Fleming,  13  Ohio,  68; 
Kerner  v.  McDonald,  00  Neb.  663,  83  Am. 
St.  Rep.  550,  84  N.  W.  92.  In  two  states 
there  are  statutes  which  destroy  the  rule 
that  a  conveyance  of  land  to  husband  and 
wife,  of  itself  and  without  further  pro- 
vision, creates  an  estate  by  the  entireties. 
Bassler  v.  Rewodlinski,  130  Wis.  26,  7 
L,R.A.(N.S.)  701,  109  N.  W.  1032;  WiUon 
v.  Wilson,  43  Minn.  398,  45  N.  W\  710.  lo 
the  following  states  it  is  held  that  the 
"Married  Women's  Acts  have  in  effect  abol- 
islied  such  estates:  Donegan  v.  Donegan,  103 
Ala.  488,  49  Am.  St.  Rep.  53,  15  So.  823; 
Re  Robinson,  88  Me.  17,  30  L.R.A.  331,  51 
Am.  St.  Rep.  367,  33  Atl.  052;  Green  v. 
Cannady,  77  S.  C.  193,  57  S.  E.  832 ;  also  in 
England,  Jupp  v.  Buckwell,  supra;  and  in 
Canada,  Griffin  v.  Paterson,  45  U.  C.  Q.  15. 
530  (loc.  cit.  554).  In  others  it  is  hMd 
that  tliose  acts  have  made  husband  and 
wife  tenants  in  common  with  right  of  ^ur- 
vivorship.  Schulz  v.  Ziegler,  80  X.  J.  K*i. 
199,  42  L.R.A.  (N.S.)  98,  83  Atl.  in.S; 
Ililes  V.  Fisher,  144  N.  Y.  300,  30  L.R.A. 
305,  43  Am.  St.  Rep.  702,  39  X.  E.  337. 
Some  states  hold  that  such  acts  have  ha  J 
no  effect  on  the  husband's  right  in  laikia 
held  by  the  entireties.  Pray  v.  Stcbb:n», 
141  Mass.  219,  55  Am.  Rep.*  462,  4  X.  K. 
824;  Morrill  v.  Morrill,  138  Mich.  112,  110 
Am.  St.  Rep.  300,  101  N.  W.  209,  4  Ann. 
Cas.  1100.  In  two  states  it  is  held  that 
those  acts  have  resulted  in  depriving  the 
husband's  creditors  of  the  right  to  affect  the 
interest  of  the  wife  during  the  existence  of 
the  marriage  relation;  but  they  intimate 
that  the  right  of  the  survivorship  of  the 
husband  can  be  sold  for  his  debts.  Cole 
Mfg.  Co.  V.  Collier,  95  Tenn,  115,  30  L,R.A. 
315,  49  Am.  St.  Rep.  921,  31  S.  W.  1000; 
Simpson  v.  Biffle,  63  Ark.  289,  38  S.  W.  345. 
All  those  cases  which  hold  that  such  Ugi>- 
Intiou  has  destroyed  or  changed  estates  by 
the  entireties  proceed  on  the  theory  that  it 
has  destroyed  the  unity  of  husband  and 
wife.  They  overlook  the  plain  fact  that 
such  acts  are  meant  to  destroy  the  unity  of 
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aneqnals,  the  foundation  of  the  jus  mariti, 
and  to  thereby  restore  to  its  full  vigor  the 
unity  made  up  of  equals,  the  foundation 
of  the  estate  by  entireties. 

The  doctrine  most  numerously  supported 
by  the  decided  cases  is  best  expressed  in 
Diver  v.  Diver,  56  Pa.  106,  by  Strong,  J., 
who  was  afterwards  a  Justice  of  the  Su- 
preme Court  of  the  United  States.  He  there 
says:  "But  it  is  said  the  Act  of  1848,  by 
destroying  the  legal  unity  of  the  husband 
and  wife,  has  converted  such  an  estate  into 
a  tenancy  in  common;  that  is,  that  such  a 
deed  conveys  a  different  estate  from  that 
which  the  same  deed  would  have  created, 
if  made  prior  to  the  passage  of  the  act. 
To  this  we  cannot  assent.  It  mistakes  alike 
the  letter  and  spirit  of  the  statute,  imput- 
ing to  it  a  purpose  never  intended.  The 
design  of  the  legislature  was  single.  It 
was  not  to  destroy  the  oneness  of  husband 
and  wife,  but  to  protect  the  wife's  property, 
by  removing  it  from  under  the  dominion 
of  the  husband.  To  effectuate  this  object, 
she  was  enabled  to  own,  use,  and  enjoy 
her  property,  if  hers  before  marriage,  as 
fully  after  marriage  as  before.  And  the  act 
declared  that  if  her  property  accrued  to  her 
after  marriage,  it  should  be  owned,  used, 
and  enjoyed  by  her,  as  her  own  separate 
property,  exempt  from  liability  for  the  debts 
and  engagements  of  her  husband.  All  this 
had  in  view  the  enjoyment  of  that  which 
is  hers,  not  the  force  and  effect  of  the  in- 
strument by  which  an  estate  may  be  granted 
to  her.  It  has  nothing  to  do  with  the  nature 
of  the  estate.  The  act  does  not  operate 
upon  rights  accruing  to  her  until  after  they 
have  accrued.  It  take  such  rights  of  prop- 
erty as  it  finds  them,  and  regulates  the  en- 
joj-ment;  tliat  is,  the  enjoyment  of  the 
estate  after  it  has  vested  in  the  wife.  And 
the  mode  of  authorized  enjoyment  is  sig- 
nificant. It  is  to  be  as  her  separate  prop- 
erty is  enjoyed,  as  property  settled  to  her 
separate  use.  The  act,  therefore,  no  more 
destroys  her  union  with  her  husband  than 
does  a  settlement  of  property  for  her  sepa- 
rate use.  To  a  certain  extent  she  is  enabled, 
but  no  more  than  is  necessary,  to  protect 
her  property  after  it  has  been  acquired. 
We  have  held  that  she  can  convey  her  lands 
only  by  joining  in  a  deed  with  her  husband. 
Pettit  V.  Fretz,  33  Pa.  118.  Thi*  is  a  clear 
recognition  of  the  existing  unity  of  the  two. 
It  need  not  be  repeated  that  no  greater 
effect  is  to  be  given  to  the  Act  of  1848 
than  its  language  and  spirit  demand.  It  is 
a  remedial  statute,  and  we  construe  it  so 
as  to  suppress  the  mischief  against  which 
it  was  aimed,  but  not  as  altering  the  com- 
mon law  any  further  than  is  necessary  to 
remove  that  mischief.  To  hold  it  as  operat- 
ing upon  the  deed  conveying  land  to  a  wife, 
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making  such  deed  assure  a  different  estate 
from  what  it  would  have  assured  without 
the  act,  is  to  lose  sight  of  the  legislative 
purpose.  Were  we  to  do  so,  it  w^ould  be- 
come in  many  cases  a  means  of  devesting 
her  of  her  property,  instead  of  an  instru- 
ment of  protection.  In  the  present  case,  if 
it  has  converted  the  estate  granted  to  Diver 
and  his  wife  into  a  tonancv  in  common,  it 
has  taken  from  her  her  ownership  and  en- 
joyment of  the  entirety  during  her  hus- 
band's life  and  her  right  of  survivorship  to 
the  whole.  On  this  subject  the  remarks 
of  Chief  Justice  Lewis  in  Stuckev  v.  Keefe, 
26  Pa.  401,  are  worthy  of  attention." 

That  language  is  a  clear  and  irrefutable 
statement  of  the  conclusion  that  the  Mar- 
ried Women's  Acts  are  not  intended  to  weak- 
en or  destroy  that  unity  of  husband  and 
wife  which  treats  them  as  equals,  but  that 
tliey  do  destroy  that  unity  of  the  two  which 
considers  the  wife  as  merged  in  the  hus- 
band. In  other  words,  the  purpose  of  such 
acta  is  to  destroy  the  jus  mariti,  without 
affecting,  in  any  other  way,  the  estates 
granted  to  the  wife  alone,  or  to  the  hus- 
band and  wife  as  tenants  by  the  entireties. 
That  doctrine  has  been  indorsed  in  Kunz 
V.  Kurtz,  8  Del.  Ch.  405,  68  Atl.  450;  Pat- 
ton  v.  Rankin,  68  Ind.  245,  34  Am.  Rep. 
254;  Baker  v.  Stewart,  40  Kan.  442,  2 
L.R.A.  434,  10  Am.  St.  Rep.  213,  19  Pac. 
904;  Masterman  v.  Masterman,  129  Md. 
167,  98  Atl.  637;  Hood  v.  Mercer,  150  N.  C. 
699,  64  S.  E.  897;  Corinth  v.  Emery,  63 
Vt.  505,  26  Am.  St.  Rep.  780,  22  Atl.  618. 
Thus  we  have  seen  that,  at  common  law, 
and  independently  of  the  jus  mariti,  nei- 
ther husband  nor  wife  could,  without  the 
concurrence  of  the  other,  bind  or  dispose  of 
any  interest  in  the  estate.  They  could  not 
have  partition.  On  the  death  of  one,  the 
other  continued  to  own  the  whole  estate. 
There  was  no  increase  of  the  estate  as  in 
case  of  the  survivorship  of  a  joint  tenant. 
In  Jordan  v.  Reynolds,  105  Md.  288,  9 
L.R.A.(N.S.)  1026,  121  Am.  St.  Rep.  578, 
66  Atl.  37,  12  Ann.  Cas.  51,  it  was  said: 
"To  hold  the  judgment  to  be  a  lien  at  all 
against  this  property,  and  the  right  of 
execution  suspended  during  the  life  of  the 
wife,  and  to  be  enforced  on  the  death  of 
the  wife,  would,  we  think,  likewise  encum- 
ber her  estate,  and  be  in  contravention  of 
the  constitutional  provision  heretofore  men- 
tioned, protecting  the  wife's  property  from 
the  husband's  debts.  It  is  clear,  ws  think, 
if  the  judgment  here  is  declared  a  lien, 
but  suspended  during  the  life  of  the  wife, 
and  not  enforceable  imtil  her  death,  if  the 
husband  should  survive  tlie  wife,  it  will 
defeat  the  sale  here  made,  by  the  husband 
and  wife  to  the  purchaser,  and  thereby  make 
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the  wife's  property  liable  for  the  debts  of 
her  husband." 

Leaving  out  of  view  for  the  present  the 
decisions  of  the  courts  of  this  state,  we 
conclude  that  where  a  judgment  and  execu- 
tion thereon  are  against  a  husband  alone, 
not  including  the  wife,  such  judgment  and 
execution  cannot  affect  in  any  way  prop- 
erty held  by  them  by  the  entireties,  nor  can 
it  affect  any  supposed  separate  interest  of 
the  husband  therein,  for  he  has  no  separate 
interest. 

We  will  now  consider  the  decisions  in  this 
state.  In  Gibson  v.  Zimmerman,  12  Mo.  385, 
51  Am.  Dec.  168,  it  was  said:  '*They  are 
each  owner  of  the  whole,  but  not  of  the  half. 
Tht'V  must  both  join  in  a  conveyance.  They 
are  both  necessary   to  make  one  grantor." 

It  was  also  there  said:  ''And  it  is  diffi- 
cult to  assign  any  good  reason  why  sur- 
vivorship between  husband  and  wife  is  pre- 
judicial to  the  commonwealth,  or  repugnant 
to  the  genius  of  republics." 

The  legislature,  by  §  2878  of  our  Revised 
Statutes,  expressly  excepts  a  conveyance 
to  husband  and  wife  from  the  provision  that 
a  conveyance  to  two  or  more  persons  shall 
be  a  tenancy  in  common,  unless  expressly 
declared  to  be  a  joint  tenancy.  In  Hall  v. 
Stephens,  65  Mo.  670,  27  Am.  Rep.  302, 
above  cited,  it  was  said  that  the  power  of 
the  husband  over  land  held  by  him  and  his 
wife  by  the  entireties  was  not  affected  by 
the  Married  Women's  Acts.  The  only  au- 
thority there  cited  was  Ames  v.  Norman,  4 
Snced,  692,  70  Am.  Dec.  269.  There  are 
three  things  to  be  said  about  Hall  v. 
Stephens:  (1)  As  we  have  above  stated, 
only  two  states  hold  to  that  opinion,  Mas- 
sachusetts and  Michigan.  All  the  other 
courts  of  this  country  and  of  Canada  and 
England,  wherever  they  have  spoken,  have 
held  that  the  Married  W^omen's  Acts  have 
destroyed  the  jus  niariti  in  estates  by  the 
entirety.  (2)  The  opinion  in  Hall  v. 
Stephens  was  a  pure  dictum,  as  the  estate 
there  vested  before  the  date  of  the  Married 
Woman's  Acts.  (3)  The  only  case  there 
cited  has  been  repudiated  as  a  dictum  by 
the  court  of  tliat  state.  Cole  Mfg.  Co.  v. 
Collier,  95  Tenn.  loc.  cit.  123,  30  L.R.A.  315, 
49  Am.  St.  Rep.  921,  31  S.  W.  1000.  Tlie 
following  cases  were  like  Hall  v.  Stephens, 
in  that  the  estate  vested  before  the  statutes 
affecting  the  husband's  right  went  into 
effect:  Atkison  v.  Henry,  80  Mo.  151; 
Moses  v.  St.  Louis  Sectional  Dock  Co.  84 
Mo.  242;  Wilson  v.  Albert,  89  Mo.  537,  1 
S.  W.  209:  First  Nat.  Bank  v.  Fry,  368  Mo. 
492,  68  S.  W.  348.  In  Johnston  v.  Johnston, 
173  Mo.  loc.  cit.  114,  61  L.R.A.  106,  96  Am. 
St.  Rep.  480,  73  S.  W.  202,  attention  was 
called  to  the  fact  that  Hall  v.  Stephens  was 
obiter  dictum  on  the  point  here  involved. 
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In  Bains  v.  Bullock,  129  Mo.  117,  31  S.  W. 
342,  it  was  held  that  the  Married  Women's 
Act  of  1889  (§§  6864  and  6869)  did  affect 
the  wife's  right  in  the  estate  by  the  entirety, 
and  that  it  enabled  the  wife,  without  join- 
ing the  husband,  to  sue  any  person  other 
than  the  husband  for  the  possession  of  the 
land.  That  case  did  not  determine  what 
effect  the  statute  had  on  the  rights  of  the 
husband  and  wife  as  between  themselves. 
But  It  does  say  (129  Mo.  loc.  cit.  120  j : 
"But  it  is  also  true  that  the  grant  vests 
in  each  grantee  the  entire  estate.  The  sut- 
ute  abolishes  the  legal  unity  between  hus- 
band and  wife,  which  gave  rise  to  estates  br 
the  entirety,  but  the  estate  itself  has  not 
been  abolished." 

The  question  here  involved  was  not  in  is- 
sue in  that  case,  and  the  authorities  were 
not  there  reviewed.  W'e  respectfully  submit 
that  if  there  had  been  such  a  review,  it 
would  not  have  been  there  said  that  "the 
statute  abolishes  the  legal  unity  betweon 
husband  and  wife,  which  gave  rise  to  the 
estate  by  the  entirety."  However,  we  have 
no  special  quarrel  with  that  case.  It  holds, 
in  effect,  at  least,  tliat  such  estate  still 
exists,  freed  by  the  statute  from  the  jus 
mar  it  i.  Valliant,  J.,  in  Frost  v.  Frost,  200 
Mo.  474,  loc.  cit.  483,  118  Am.  St.  Rep. 
689,  98  S.  W.  527,  628,  said:  "Under  the 
facts  of  the  case  at  bar  it  is  not  necesf^ary 
for  us  to  decide  whether  or  not,  under  our 
Married  Women's  Statutes,  the  husband  has 
been  shorn  of  the  exclusive  right  to  the  pos- 
session and  control  of  the  property  held  as 
an  estate  in  entirety;  it  is  sufficient  to  say, 
as  w^e  do  say,  that  the  title  in  such  an 
estate  is  as  it  was  at  common  law;  neither 
husband  nor  wife  has  an  interest  in  the 
property,  to  the  exclusion  of  the  other;  each 
owns  the  whole  while  both  live,  and  at  the 
death  of  either  the  other  continues  to  own 
the  whole,  freed  from  the  claim  of  anyone 
claiming  under  or  through  the  deeeastnl.*' 

W'e  hold  that,  as  a  result  of  the  Married 
Women's  Acts,  the  husband,  during  their 
joint  lives,  has  no  interest  in  land  held  as 
tenants  by  the  entirety  that  can  be  sold 
imder  execution  for  the  sole  debt  of  the  hus- 
band. 

The  decree  of  the  trial  court  ia  affirmed. 

Wliite,  C,  concurs. 

Per  Cnrlam: 

The  foregoing  opinion  of  Hoy,  C,  iB 
adopted  as  the  opinion  of  the  court. 

All  the  Judges  concur. 

Petition  for  rehearing  denied  February 
16,  1918. 
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Annotation— Judgmoit  against  individual 

entirety. 


The  note  supplements  notes  on  the 
same  subject  appended  to  Jordan  y. 
Reynolds,  9  L.R.A.(N.S.)  1026;  Beihl  v. 
Martin  (1912)  42  L.R.A.(N.S.)  555. 

As  shown  in  the  notes  referred  to,  it 
is  the  general  rule  that  a  judgment 
against  one  of  the  tenants  to  an  estate 
by  the  entirety  is  not  a  lien  upon  any 
part  of  the  estate,  and  gives  to  the  judg- 
ment creditor  no  interest  therein  where 
the  so-called  Married  Women's  Statutes 
gives  to  married  women  the  right  to 
possession  and  enjoyment  of  their  sepa- 
rate property,  and  hence,  since  estates 
by  entirety  exist  only  as  to  husband  and 
wife,  the  entire  property  during  their 
joint  lives  is  free  from  judgment  or  exe- 
cution liens  against  either  of  them.  To 
the  same  effect  are  the  following  cases  in 
addition  to  those  cited  in  the  earlier 
notes:  Simmons  v.  Parker  (1916)  61 
Ind,  App.  403,  112  N.  E.  31;  Masterman 


V.  Masterman  (1916)  129  Md.  167,  98 
Atl.  537;  Otto  F.  Stipel's  Union  Brew- 
ing Co.  V.  Saxy,  ante,  1009 ;  Ashbaugh  v. 
Ashbaugh  (1918)  —  Mo.  — ,  201  S.  W. 
72;  Harris  v.  Carolina  Distributing  Co. 
(1916)  172  N.  C.  14,  89  S.  E.  789;  Mey- 
er^s  Estate  (1911)  232  Pa,  89,  36  L.R.A. 
(N.S.)  205,  81  Atl.  146,  Ann.  Cas.  1912C, 
1240;  Citizens'  Sav.  Bank  &  T.  Co.  v. 
Jenkins  (1916)  —  Vt.  — ,  99  Atl.  250. 
In  Ades  v.  Caplan  (1918)  —  Md.  — , 
L.R.A.  — ,  — ,  103  Atl,  95,  citing  the 
note  in  9  L.R.A.(N.S.)  1029,  the  rule  is 
stated  that  as  the  interest  of  the  estate 
by  entirety  forbids  or  prevents  the  sale 
or  disposal  of  it  or  any  part  of  it  by 
the  husband  or  wife  without  the  consent 
of  the  other,  the  husband  cannot  encum- 
ber or  at  all  prejudice  such  estate  to 
any  greater  extent  than  he  could  if  it 
rested  in  the  wife  exclusively  in  her  own 
right.  A.  G.  S. 
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GEORGE  H.  BUSS 
v. 

KEMP  LUMBER  COMPANY,  Appt. 
(—  N.  M.  — ,  170  Pac.  64.) 

Limitation  of  actions  —  snit  on  note. 

1.  The  Statute  of  Limitations  commences 
to  run  against  a  cause  of  action  on  a  note 
upon  default  of  payment  of  interest,  where 
the  note  provides  that  "in  case  of  a  default 
in  the  payment  of  any  interest  payment, 
then  the  whole  principal  sum  shall  become 
due  and  collectable." 

For  other  eases y  see  Limitation  of  Actions , 
II.  b,  in  Dig,  1-52  N.  8. 

Same  —  who  may  plead. 

2.  A  judgment  creditor,  having  a  general 
lien  upon  the  property  of  the  mortgagor, 
may  plead  the  Statute  of  Limitations 
against  the  cause  of  action  of  the  mortgagee 
on  a  note  and  mortgage. 

For  other  cases y  see  Action  or  8tUt,  I,  o,  in 
Dig.  1-52  X.  8. 

Headnotes  hy  Parker,  J. 


Xote.  —  As  to  right  of  lien  creditor  to 
set  up  Statute  of  Limitations  against  other 
creditors  of  his  debtor,  see  annotation  fol- 
lowing this  case,  post,  1020. 

On  the  effect  of  accleration  provision  in 
mortgage  or  note  to  start  the  Statute  of 
Limitations  running,  see  notes  to  Hall  v. 
Jamieson,  12  L.R.A.(N.S.)  1190;  Lovell  v. 
Goss,  22  L.R.A.(X.S.)  1110;  and  Central 
Trust  Co.  V.  Meridian  Light  &  R,  Co.  51 
L.R.A.(N.S.)  161. 
L.H.A.1918C. 


Same  —  mortgage  —  possession  by  mort- 
ga«ee. 

3.  Possession  of  mortgaged  land-  by  mort- 
gagee, with  consent  of  mortgagor,  does  not 
toll  the  Statute  of  Limitations.  Xo  such 
exception  is  provided  by  statute,  and  the 
court  will  not  create  an  exception  not  pro- 
vided by  law. 
For  other  cases,  see  Limitation  of  Actions, 

IV.  ay  in  Dig,  1-52  N.  8. 

(Hanna,  Ch.  J.,  dissents  in  part.) 
(January   7,   1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Eddy  County 
in  favor  of  plaintiff  in  a  suit  to  foreclose 
a  mortgage.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  C.  Reid,  for  appellant: 

The  cause  of  action  accrues  and  the  Stat- 
ute of  Limitations  begins  to  run  on  a  mort- 
gage given  to  secure  a  note,  upon  default  of 
a  payment  of  interest,  where,  by  the  terms 
of  the  note  and  mortgage,  the  principal  sum 
becomes  due  and  collectable  upon  such  de- 
fault. 

Dan.  Neg.  Inst.  Calvert's  ed.  1215; 
Angell,  Limitations,  6th  ed.  103;  Douthitt 
v.  Farrell,  60  Kan.  196,  66  Pac.  9;  Manitoba 
Mortg.  &  Invest.  Co.  v.  Daly,  10  Manitoba 
L.  R.  425;  Dodge  v.  Signer,  18  Tex.  Civ. 
App.  46,  44  S.  W.  926;  San  Antonio  Real 
Estate  Bldg.  &  L.  Asso,  v.  Stewart,  94  Tex, 
441,  86  Am.  St.  Rep.  864,  61  S.  W.  386; 
McFadden  v.  Branden,  8  Ont.  L.  Rep.  610, 
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2  Ann.  Cas.  853;  Spesard  v.  Spcaard,  75 
Kan.  87,  88  Pac.  576;  Snyder  v.  Miller,  71 
Kan.  410.  69  L.R.A.  250.  'll4  Am.  St.  Rep. 
489.  80  Pac.  970;  Reeves  v.  Butcher  [1891] 
2  Q.  B.  509,  60  L.  J.  Q.  B.  y.  S.  619,  65 
L.  T.  N.  S.  329,  39  Week.  Rep.  626;  First 
Nat.  Bank  v.  Peck,  8  Kan.  662;  Ryan  v. 
Caldwell,  106  Ky.  543,  50  S.  W.  966 ;  Parks 
V.  Cooke,  3  Bush,  168;  Wheeler  &  W.  Mfg. 
Co.  V.  Howard,  28  Fed.  741;  Central  Trust 
Co.  V.  Meridian  Light  &  R.  Co.  106  Miss. 
431,  51  L.R.A.(X.S.)  151,  63  So.  575,  64 
So.  216;  Green  v.  Frick,  25  S.  D.  342,  126 
N.  W.  579;  Hod^e  v.  Wallace,  129  Wis. 
84.  116  Am.  St.  Rep.  938,  108  X.  W.  212; 
Joyce,  Defenses  to  Commercial  Paper,  §  424. 

The  holder  cf  a  judgment  lien  against 
mortgaged  land  may  plead  the  Statute  of 
Limitations  against  the  mortgage. 

Brandcnstein  v.  Johnson,  140  Cal.  29,  73 
Pac.  744;  Wood  v.  GoodfelloAv,  43  Cal.  185; 
Watt  V.  Wright,  66  Cal.  202,  6  Pac.  91; 
California  Bank  v.  Brooks,  126  Cal.  198,  59 
Pac.  302;  Filipini  v.  Trobock,  134  Cal.  441, 
m  Pac.  587;  De  Voe  v.  Bundle,  33  Wash. 
G04,  74  Pac.  836. 

Messrs.  Glbbany  A  Epstein,  for  appel- 
lee: 

The  Statute  of  Limitations,  being  a  pure- 
ly personal  right,  can  be  pleaded  only  by 
the  person  who  will  be  benefited  by  the  stat- 
ute, the  maker  of  the  note  and  mortgage, 
or  his  heirs  and  assigns. 

13  PI.  &  Pr.  180;  Miller  v.  Houston  City 
Street  R.  Co.  5  C.  C.  A.  134,  13  U.  S.  App. 
57,  55  Fed.  366;  Hopkins  v.  Clyde,  104 
Am.  St.  Rep.  737,  and  note,  71  Ohio  St.  141, 
72  N.  E.  846,  1  Ann.  Cas.  1000;  Hall  v. 
Jameson,  151  Cal.  606,  12  L.R.A.(N.S.) 
1190,  121  Am.  St.  Rep.  137,  91  Pac.  518; 
Lovell  V.  Gosa,  45  Colo.  304,  22  L.R.A. 
(N.S.)  1110,  132  Am.  St.  Rep.  184,  101  Pac. 
72;  Grafton  Bank  v.  Doe,  19  Vt.  403,  47  Am. 
Dec.  697 ;  Watts  v.  Creighton,  85  Iowa,  154, 
52  X.  W.  12;  Nebraska  City  Nat.  Bank  v. 
Nebraska  City  Hydraulic  Ga.slight  &  Coke 
Co.  4  McCrary,  3*19,  14  Fed.  763;  2  Jones, 
Mortg.  §§  715,  716,  1209a;  First  Nat.  Bank 
V.  Park,  H7  Colo.  303,  86  Pac.  106 ;  Fletcher 
V.  Daughcrty,  13  Neb.  224,  13  N.  W.  207; 
Core  V.  Smith,  23  Okla.  909,  102  Pac.  114; 
Bryan  v.  Brasius,  3  Ariz.  433,  31  Pac.  519. 

Parker,  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  suit  by  George  H.  Buss,  appellee, 
against  John  H.  Fox,  E.  F.  Hardwick,  and 
the  Kemp  Lumber  Company,  to  recover  a 
personal  judgment  against  Fox,  obtain  a 
foreclosure  of  a  mortgage  executed  by  Fox, 
and  determine  the  priority  of  claims  be- 
tween the  appellee  and  Hardwick  and  the 
Kemp  Lumber  Company.  The  Kemp  Lum- 
ber Company  has  perfected  this  appeal  from 
L.R.A.1918C. 


a  judgment  rendered  by  the  trial  court  in 
favor  of  the  appellee.  The  facts,  as 
gathered  from  the  pleadings,  are: 

That  on  March  16,  1909,  John  H.  Fox  exe- 
cuted his  note  for  $8,000,  and  to  secure  the 
paj'ment  thereof  executed  a  mortgage  and 
delivered  same  to  Buss.  The  note  con- 
tained the  usual  provisions,  with  this  ad- 
dition: '*In  case  of  a  default  in  the  pay- 
ment of  any  interest  payment,  then  the 
whole  principal  sum  shall  become  due  and 
collectable." 

The  note  provided  that  the  principal  sum 
should  be  paid  on  or  before  March  16,  1912. 
On  June  11,  1909,  the  Wagnon  Lumber 
Company  recovered  a  money  judgment 
against  Fox.  It  was  assigned  to  the  ap- 
pellant, the  Kemp  Lumber  Company,  on 
June  29,  1910,  and  a  transcript  of  the  judg- 
ment was  docketed  in  the  office  of  the  coun- 
ty clerk  on  December  14,  1911.  The  mort- 
gage was  not  filed  for  record  until  the  22d 
day  of  April,  1915.  On  May  3,  1916,  the 
appellant  filed  a  suit  to  revive  its  judg- 
ment in  the  district  court,  and  that  suit 
was  pending  when  the  case  at  bar  was  in- 
stituted. 

1.  The  trial  court  determined  this  ca^e 
upon  the  demurrer  of  appellee  to  the  an$(wer 
of  appellant.  The  first  question  is  whether 
the  Statute  of  Limitations  had  run  against 
the  note  and  mortgage  at  the  time  this 
suit  was  instituted.  The  appellant  contends 
that  the  Statute  of  Limitations  began  to 
run  from  the  date  of  the  default  in  the 
payment  of  the  interest  specified  in  the 
note, — September  17,  1909, — and  not  on 
March  16,  1912,  the  time  specified  for  the 
payment  of  the  principal.  The  appellee  eon- 
tends  that  the  acceleration  clause  in  thi' 
note  implies  that  the  holder  is  vested  with 
the  option  of  declaring  the  note  due  and 
payable  in  the  event  of  a  default  in  the 
payment  of  the  interest,  and,  the  option 
not  having  been  exercised,  the  statute  did 
not  begin  to  run  until  March  16,  1912.  The 
trial  court  agreed  with  this  contention. 
The  question  is  one  of  first  imprc^ssion  here. 
An  examination  of  the  cases  discloses  that 
such  clauses  have  not  been  uniformlv  con- 
strued  by  the  courts.  The  following  state- 
ment appears  in  17  R.  C.  L.  "Limitation  of 
Actions,"  §  161:  ** Where  a  mortgage  is 
given  to  secure  several  notes  which  fall 
due  at  diflfcrent  dates,  the  Statute  of  Limi- 
tations commences  to  run  as  to  each  note 
at  maturity,  and  is  not  postponed  until  tlie 
maturing  of  the  last  note.  But  aeoording 
to  some  authorities,  where  a  mortgage  con- 
tains an  acceleration  clause  to  the  effect 
tliat  if  there  shall  be  a  default  of  the  pay- 
ment of  interest  the  principal  sum  secured 
shall  forthwith  become  due  and  payable,  the 
right  of  action  to  recover  the  principal  ac- 
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crues  at  once  upon  suck  a  default,  and  tlie 
Statute  of  Limitations  then  begins  to  run 
against  that  right;  it  being  said  that  such 
a  clause  is  not  a  one-sided  affair  vesting 
a  mere  option  in  the  mortgagee,  but  con- 
fers a  right  upon  the  mortgagor,  equal  with 
that  given  to  the  mortgagee,  to  insist  upon 
it  and  receive  whatever  advantage  he  can 
from  its  enforcement." 

In  the  same  section  it  is  also  said  that 
ether  authorities  hold  that  such  a  provi- 
sion merely  gives  the  option  to  the  holder 
ta  declare  the  principal  sum  due  and  pay- 
able upon  a  default  in  the  payment  of  in- 
terest; the  theory  of  such  cases  being  that 
the  clause  is  Inserted  for  the  benefit  of  the 
mortgagee,  the  option  of  such  a  character 
being  a  mere  penalty.  A  collection  of  most 
i)f  the  eases  on  this  subject  will  be  found 
in  the  note  to  the  case  of  Hall  v.  Jameson, 
reported  in  12  L.R.A.(N.S.)  1190.  See  also 
Central  Trust  Co.  \\  Meridian  Light  &  R. 
Co.  51  L.R.A.(N.S.)  151.  A  well-discussed 
case  holding  that  the  clause  is  in  the  nature 
of  an  option  is  Core  v.  Smith,  23  Okla.  909, 
102  Pac.  114.  It  is  apparent  that  the  rea- 
son for  the  adoption  of  that  rule  by  that 
court  is  predicated  upon  the  objection  that 
the  other  rule  makes  it  necessary  for  the 
holder  of  negotiable  instruments  containing 
such  an  acceleration  clause  to  look  else- 
where than  to  the  instrument  itself  to  de- 
termine when  the  same  matures.  We  do 
not  deem  that  such  an  objection  warrants 
the  court  in  making  a  contract  for  the  par- 
ties. We  prefer  to  hold  with  the  rule  an- 
nounced by  the  court  in  the  well-considered 
case  of  Snyder  v.  Miller,  71  Kan.  410,  69 
L.R.A.  250,  114  Am.  St.  Rep.  489,  80  Pac. 
970.  The  apparent  reason  for  the  adoption 
of  that  rule  in  that  case  was  on  account 
of  the  logic  of  the  following  statement 
contained  in  a  case  cited  by  that  court: 
''But  a  more  fundamental  consideration  is 
that  the  parties  made  the  contract.  .  .  . 
Its  language  excludes  the  idea  tliat  the 
creditor  may  or  may  not  *  treat  the  debt 
as  due.'  It  becomes  due  in  fact.  If  an 
election  were  all  that  the  parties  intended, 
words  appropriate  to  that  purpose  should 
have  been  used." 

The  same  quoted  case  also  contained  this 
statement:  *'The  question  at  last  is  one 
of  construction  of  the  language  used,  and 
that  which  makes  it  mean  just  what  it 
says  is  not  without  reason  or  good  author- 
ity to  support  it." 

In  Green  v.  Frick,  25  S.  D.  342,  126  X. 
W.  579,  the  same  doctrine  was  followed. 
Tlie  court  said:  "But  to  hold  that  a  con- 
tract is  optional  which  by  its  express  terms 
is  plainly  absolute  is  unwarranted  by  any 
known  rule  governing  the  construction  of 
contracts." 
T..R.A.1918C. 


Our  conclusion,  therefore,  is  that  the 
Statute  of  Limitations  began  to  run  in  the 
case  at  bar  upon  the  default  in  the  payment 
of  the  interest  instalment. 

2.  The  second  question  presented  is 
whether  a  judgment  creditor  of  a  mort- 
gagor ma}'  plead  the  Statute  of  Limitations 
against  a  cause  of  action  by  a  mortgagee 
against  the  mortgagor,  the  judgment  debtor, 
the  suit  being  on  the  note  and  to  fore- 
close the  mortgage.  The  trial  court  held 
that  the  defense  of  the  statute  was  personal 
to  the  mortgagor,  and  not  having  pleaded  it 
for  himself  the  judgment  creditor  was  in 
no  position  to  plead  it  for  him.  In  17  R. 
C.  L.  "Limitations  of  Actions,"  §  331,  it 
is  said:  "Although  it  is  generally  true 
that  the  Statute  of  Limitations  is  a  plea 
personal  to  the  debtor,  which  he  may  use 
or  waive,  as  he  pleases,  and  which  one 
who  is  a  stranger  to  him,  standing  in  no 
relation  of  privity  of  estate  with  him,  can- 
not use,  yet  where  there  is  a  'privity  be- 
tween the  party  who  could,  if  sued,  plead 
the  statute,  and  the  party  oilering  to  plead 
it,  the  latter  may  plead  it  to  save  his  prop- 
erty. Such  is  the  case  with  heirs,  vendees, 
unless  the  grant  is  fraudulent,  and  mort- 
gagees. Broadly  speaking,  any  person  who 
claims  title  to  or  interest  in  any  real  estate 
may  invoke  the  aid  of  the  Statute  of  Limi- 
tations as  against  a  claimant  whose  claim 
is  prior  in  time  to  the  person  invoking  the 
aid  of  the  statute,  where  the  prior  claim 
has  been  barred  by  the  Statute  of  Limita- 
tions." 

A  general  statement  of  the  doctrine  will 
also  be  found  in  25  Cyc.  1004,  and  in  19 
Am.  &  Eng.  Enc.  Law,  2d  ed.  184.  In  the 
last-mentioned  work  it  is  said  that  the  rule 
is  grounded  upon  privity  of  interest,  and 
does  not  obtain  with  reference  to  strangers, 
although  the  latter,  by  being  denied  the 
right  to  plead  the  statute,  may  be  seriously 
affected  by  the  failure  of  the  common  debtor 
to  plead  the  statute  for  himself.  A  majority 
of  the  cases  sustain  the  view  that  a  judg- 
ment creditor,  in  cases  like  that  at  bar,  is 
in  privity  of  estate  with  the  mortgagor,  his 
judgment  debtor,  and  tliat  he  may  plead 
the  Statute  of  Limitations.  In  such  cases 
it  would  seem  on  principle  that  no  distinc- 
tion can  be  made  between  the  right  of  a 
judgment  creditor  to  plead  the  statute  and 
the  right  of  a  junior  mortgagee.  In  the 
note  to  the  case  of  Hopkins  v.  Clyde,  re- 
ported in  104  Am.  St.  Rep.  737,  the  sub- 
ject is  fully  discussed  and  most  of  the 
authorities  cited.  In  Wood  v.  Goodfellow, 
43  Cal.  185,  188,  it  was  held  that,  when 
third  persons  have  subsequently  acquired 
interests  in  the  mortgaged  property,  they 
may  invoke  the  aid  of  the  Statute  of  Limi- 
tations against  the  mortgage,  even  though 
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the  mortgagor  may  have  elected  to  waive 
its  benefits.  See  also  Watt  v.  Wright,  66 
Cal.  202,  5  Pac.  91;  California  Bank  v. 
Brooks,  126  Cal.  198,  59  Pac.  302;  Wild  v. 
Stephens,  1  Wyo.  366.  Brandenstein  v. 
Johnson,  140  Cal.  29,  73  Pac.  744,  and  De 
V'oe  V.  Bundle,  33  Wash.  604,  74  Pac.  836, 
hold  that  a  judgment  creditor  may  plead 
the  Statute  of  Limitations  in  cases  like  the 
one  at  bar.  North  Dakota  follows  the  Cali- 
fornia and  Washington  courts.  Colonial 
&  U.  S.  Mortg.  Co.  V.  Northwest  Thresher 
Co.  14  N.  D.  147,  70  L.R.A.  814,  116  Am. 
St.  Rep.  642,  103  N.  W.  019,  8  Ann.  Cas. 
1160.  On  the  contrary,  in  Columbia  Ave. 
*Sav.  Fund  S.  D.  Title  &  T.  Co.  v.  Strawn, 
<)3  Tex.  48,  53  S.  W.  342,  it  was  held  that 
the  holder  of  a  vendor*s  lien  could  not  plead 
the  Statute  of  Limitations  in  an  action  by 
the  holder  of  another  vendor's  lien  to  fore- 
close the  same;  it  being  said  that  the  liens 
were  of  equal  dignity,  and  that  the  privi- 
lege of  the  plea  of  the  statute  belonged  to 
the  vendee,  and  not  to  either  of  the  lien 
holders.  The  same  conclusion  was  reached 
in  Welton  v.  Boggs,  45  W.  Va.  620,  72  Am. 
St.  Rep.  833,  32  S.  E.  232,  under  similar 
facts.  In  Lamon  v.  Gold,  72  W.  Va.  618, 
620,  51  L.R.A.(N.S.)  883.  79  S.  E.  728, 
the  court  said  that  strong  argument  had 
been  presented  to  show  that  the  doctrine  of 
Welton  V.  Boggs,  supra,  was  erroneous  and 
<;ontrary  to  the  weight  of  authority,  but  a 
decision  of  the  question  was  not  made. 

In  a  strict  and  technical  sense  a  judg- 
ment creditor  does  not  occupy  such  a  rela- 
tion to  his  debtor — the  mortgagor — as  to 
fall  within  the  meaning  of  the  word  "priv- 
ity," for  there  is  no  succession  to  the  prop- 
erty of  the  debtor  until  a  sale  under 
execution  is  had  and  the  judgment  creditor 
has  become  vested  with  the  title  thereof. 
But  a  majority  of  the'  courts  have  enlarged 
the  meaning  of  the  word,  and  conse- 
quently have  held  that  there  is  privity  be- 
tween the  two  before  there  is  an  actual 
devolution  of  the  title  of  the  property  owned 
by  the  debtor,  who  happens  here  to  be  a 
mortgagor.  The  extent  to  which  some 
courts  have  gone  in  enlarging  the  meaning 
of  privity  is  shown  by  the  following  state- 
ment in  Lord  v.  Morris,  18  Cal.  482:  *'But 
it  is  said  that  the  plea  of  the  statute  is 
a  personal  privilege  of  the  party,  and  can- 
not be  set  up  by  a  stranger.  This,  as  a 
general  rule,  is  undoubtedly  correct  w^ith 
respect  to  personal  obligations,  which  con- 
cern only  the  party  himself,  or  with  re- 
spect to  property  which  the  party  possesses 
the  power  to  charge  or  dispose  of.  But 
with  respect  to  property  placed  by  him  be- 
yond his  control,  or  subjected  by  him  to 
liens,  he  has  no  such  personal  privilege.  lie 
cannot  at  his  pleasure  atfect  the  interests 
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of  other  parties.  His  grantees  or  mort- 
gagees, with  respect  to  the  property,  stand 
in  his  shoes,  and  can  set  up  any  defense 
which  he  might  himself  have  set  up  to  the 
action,  either  to  defeat  a  recovery  of  the 
property  or  its  sale." 

We  believe  that  the  appellant  occupied 
such  a  relation  to  the  mortgagor  that  he 
was  entitled  to  plead  the  Statute  of  Limi- 
tations in  the  case  at  bar. 

3.  The  complaint  alleges  that  the  appel- 
lee is  in  possession  of  the  land  described 
in  the  mortgage,  and  is  renting  the  same 
and  applying  the  proceeds  thereof  to  the 
payment  of  the  mortgage  debt,  with  the  con- 
sent of  the  mortgagor.  The  appellee  argues 
that  this  takes  the  case  out  of  the  statute. 
He  cites  2  Jones,  Mortg.  §  716.  That  cita- 
tion is  to  the  general  effect  that  neither  the 
mortgagor  nor  one  claiming  under  him  can 
devest  the  mortgagee  of  possession,  by  eject- 
ment or  otherwise,  until  the  debt  is  paid. 
The  doctrine  proceeds  upon  the  equitable 
principle  that  "he  who  seeks  ecjuity  must 
do  equity,"  A  number  of  cases  holding 
that  the  Statute  of  Limitations  does  not 
run  against  a  mortgagee  in  possession,  a 
doctrine  closely  allied  to  the  proposition 
that  is  cited  in  the  work  of  Jones  on  Mort- 
gages, supra,  will  be  found  in  the  note  to 
the  case  of  Pettit  v.  Louis,  reported  in  34 
L.R.A.  (N.S.)  356.  The  case  itself  held, 
among  other  things,  that  a  mortgage,  where 
the  mortgagee  is  in  possession,  never  be- 
comes barred  in  the  sense  that  the  mort- 
gagor or  his  grantee  can  ask  a  court  of 
equity  to  quiet  his  title  against  the  mort- 
gage without  himself  doing  equity  by  pay- 
ing it.  In  17  R.  C.  L.  "Limitation  of  Ac- 
tions," §  359,  it  is  said  that  the  reason  for 
the  rule  is  that  possession  itself  is  prima 
facie  evidence  that  tlie  debt  is  not  paid. 
Treating  only  the  question  as  to  whether  tJie 
possession  of  the  mortgaged  land  by  the 
mortgagee,  with  the  consent  of  the  mort- 
gagor, tolled  the  statute,  we  are  forced  to 
the  conclusion  that  it  did  not.  The  reason- 
ing upon  which  this  conclusion  is  reached 
is  that  our  Statutes  of  Limitations  make  no 
exception  on  this  account.  Section  3348, 
Code  1915,  provides:  **Those  [suits  or  ac- 
tions] founded  upon  any  bond,  promissory 
note,  bill  of  exchange  or  other  contract  in 
writing,     .     ,     .     within  six  years." 

Section  3356,  Code  1915,  provides: 
"Causes  of  action  founded  upon  contract 
shall  be  revived  by  an  admission  that  the 
debt  is  unpaid,  as  well  as  by  a  new  promise 
to  pay  the  same;  but  such  admission  or 
new  promise  must  be  in  writing,  signed  by 
the  party  to  be  charged  therewith." 

While  the  doctrine  announced  in  some 
of  the  cases  heretofore  cited,  viz.,  that  pos- 
session by  the  mortgagee,  with  the  consent 
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of  the  mortgagor,  is  prima  facie  evidence 
that  the  debt  is  not  paid,  may  be  construed 
to  go  to  the  extent  of  holding  impliedly 
that  the  consent  of  the  mortgagor  to  the 
mortgagee's  possession  may  constitute  an 
admission  that  the  debt  is  not  paid,  still 
under  the  circiimstances  of  this  case  such 
an  admission  would  not  fall  within  the 
ti^rms  of  §  3356,  supra.  The  admission 
would  not  be  in  writing  signed  by  the 
2  arty  to  be  charged  therewith.  The  same 
thing  may  be  said  so  far  as  reviving  the 
debt  by  a  new  promise  is  concerned.  But 
admitting  all  this,  should  wc  hold  that  the 
mortga;>;ee*8  possession,  with  the  consent  of 
the  mortgagor,  tolled  the  statute,  notwith- 
tvtanding  tliat  the  statute  itself  makes  no 
sueh  exception?  In  17  R.  C.  L.  **Limita- 
tions  of  Actions,"  §  33,  appears  the  follow- 
ing: **In  the  early  years  after  their  en- 
actment, an  inhospitable  reception  was 
accorded  bv  the  courts  to  the  lesialative 
policies  embodied  in  Statutes  of  Limita- 
tions. Among  other  means  of  evading  the 
letter  of  the  law,  the  courts  were  in  the 
habit  of  implying  exceptions  at  every  op- 
portunity. The  courts  in  later  years,  while 
not  inclined  to  deny  or  question  the  author- 
ity of  the  precedents  importing  into  the 
statute  certain  exceptions,  are  usually  un- 
willing to  continue  the  practice  of  adding 
other  exceptions  which  might  be  deemed 
wise,  but  which  the  legislature  has  not  seen 
fit  to  make.  The  general  principle  recog- 
nized to-day  for  the  construction  of  Statutes 
of  Limitation  is  that  unless  some  good 
ground  can  be  found  in  the  statute  for  re- 
straining or  enlarging  the  meaning  of  its 
general  words,  they  must  receive  a  general 
construction,  and  that  the  courts  cannot 
arbitrarilv  subtract  from  or  add  thereto, 
and  cannot  create  an  exception  where  none 
exists,  even  when  the  exception  would  be 
an  equitable  one." 

At  §  100  of  the  same  work,  it  is  said: 
"As  a  general  rule  the  courts  are  without 
power  to  read  into  these  statutes  exceptions 
which  have  not  been  embodied  therein, 
however  reasonable  they  may  seem.  It  is 
not  for  judicial  tribunals  to  extend  the  law 
to  all  cases  coming  within  the  reason  of  it, 
«o  long  as  they  are  not  within  the  letter." 

The  doctrine  is  supported  by  numerous 
<»asea.  In  Bank  of  Alabama  v.  Dal  ton,  0 
How.  622,  520,  13  L.  ed.  242,  245,  the  court 
said:  "The  legislature  having  made  no  ex- 
ception, the  courts  of  justice  can  make  none, 
as  this  would  be  legislating.  In  the  lan- 
guage of  this  court  in  the  case  of  M'lver 
▼.  Pagan,  2  Wheat.  20,  4  L.  ed.  176 :  '^^'her- 
ever  the  situation  of  the  party  was  such  as, 
in  the  opinion  of  the  legislature,  to  furnish 
a  motive  for  excepting  him  from  the  opera- 
tion of  the  law,  the  legislature  has  made 
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the  exception,  and  it  would  be  going  far 
for  this  court  to  add  to  those  exceptions.* 
The  rule  is  established  beyond  controversy." 

In  Butler  v.  Craig,  27  Miss.  628,  61  Am. 
Dec.  527,  it  was  held  that  "no  equitable 
exceptions  are  to  be  ingrafted  upon  the 
Statutes  of  Limitation,  and  that  where 
there  is  not  an  express  exception  the  court 
cannot  create  one." 

In  Tynan  v.  Walker,  35  Cal,  634,  05  Am. 
Dec.  152,  it  was  contended  by  one  party  tliat 
the  fact  that  no  person  was  in  existence 
competent  to  sue  did  not  prevent  the  opera- 
tion of  tbe  Statute  of  Limitations.  The 
court  said:  "We  have  thus  glanced  at  the 
condition  of  the  law  for  the  purpose  of  show- 
ing that  the  rule  which  the  plaintiff  has 
invoked  has  its  foundation  in  judicial  con- 
struction, and  not  in  the  language  or  gen- 
eral purpose  and  design  of  the  statute,  and 
that  it  is  opposed  to  all  the  well-established 
rules  by  which  courts  should  be  guided  in 
ascertaining  and  giving  effect  to  the  will  of 
the  legislature,  and  for  the  further  purpose 
of  justifying  ourselves,  if  any  justification 
be  required,  in  adopting  the  same  rule  of 
construction  in  relation  to  the  Statute  of 
Limitations  which  we  uniformly  apply  to 
all  other  statutes, — that  is  to  say,  to  read 
it  as  it  is  written,  without  any  arbitrary 
subtraction  or  addition  to  its  meaning.  The 
violation  of  this  rule,  as  we  consider,  which 
we  have  noticed,  can  be  accounted  for  only 
by  referring  it  to  the  well-known  hostility 
of  the  courts,  at  an  early  day,  to  Statutes 
of  Limitations.  That  hostility  no  longer 
exists,  and  with  it,  in  our  judgment,  its 
effects  also  should  be  allowed  to  pass  away." 

As  the  statute  itself  creates  no  exception 
to  the  running  of  the  statute  in  favor  of  a 
mortgagee  in  possession,  none  exists. 

The  judgment  of  the  trial  court  will  there- 
fore be  reversed,  witli  directions  to  overrule 
the  demurrer  to  the  appellant's  answer,  and 
it  is  so  ordered. 

Roberts,  J.,  concurs. 

Ilanna,  Ch.  J.,  dissenting: 

I  dissent  from  the  conclusions  reached  on 
the  second  point  by  a  majority  of  the  court 
I  grant  that  a  majority  of  tlie  cases  on  the 
subject  sustain  the  view  that  there  is 
suHicient  privity  between  a  judgment  cred- 
itor and  his  debtor  to  permit  the  former  to 
plead  the  Statute  of  Limitations  in  an  ac- 
tion by  a  mortgagee  to  foreclose  a  mortgage 
given  by  the  judgment  debtor.  Those  cases, 
however,  have  extended  the  meaning  to  be 
given  the  word  "privity"  beyond  its  strict 
and  proper  meaning,  and  are  in  conflict  with 
this  court's  definition  of  the  word  as  laid 
down  in  Smith  v.  Hill  Bros.  17  N.  M.  415, 
134  Pac.  243,  where  we  said:   *'It  is  more 
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generally  defined  as  a  mutual  or  succes- 
sive relationship  to  the  same  right  of  prop- 
erty." 

The  appellant  in  the  case  at  bar,  being  a 
mere  judgment  creditor,  who  acquired  a 
general  lien  on  the  property  of  his  debtor, 
the  mortgagor,  occupied  no  mutual  or  suc- 
cessive relationship  to  the  mortgaged  prop- 
erty. His  only  right  in  the  premises  was  to 
subject  the  property   to  a   sale   under   his 


execution.  He  never  atood  in  the  shoee  of 
his  debtor,  and  I  am  unable  to  agree  that 
he  stood  in  privity  with  the  debtor  bo  as 
to  be  enabled  to  plead  the  statute  in  the 
stead  of  the  debtor.  The  doctrine  extend- 
ed to  its  logical  end  will  permit  a  second 
mortgagee  to  plead  the  statute  against  the 
first  mortgagee,  even  though  the  debtor  does 
not  elect  to  plead  it  for  himself.  There- 
fore I  dissent. 


Annotation — Right  of  lien  creditor  to  set  up  Statute  of  Limitations  against 

other  creditors  of  his  debtor. 


In  general. 

The  questions  whether  a  creditor  may 
attack  a  conveyance  by  his  debtor  in 
payment  of  the  claims  of  other  credi- 
tors on  the  ground  that  their  debts  were 
barred  by  the  Statute  of  Limitations, 
and  whether  the  grantee  in  a  conveyance 
attacked  as  fraudulent  may  plead  the 
Statute  of  Limitations  against  the  claim 
of  the  attacking  creditor,  are  not  within 
the  scope  of  this  note. 

Cases  like  Callaway  v.  Saunders 
(1901)  99  Va.  350,  38  S.  E.  182,  in  which 
creditors  were  permitted  to  plead  the 
Statute  of  Limitations  against  other 
creditors  on  the  ground  that  the  estate 
of  the  debtor  was  being  distributed  in 
equity,  are  not  included  in  this  annota- 
tion, even  though  the  creditors  who  plead 
the  statute  may  have  been  lien  creditors, 
for  the  reason  that  the  decisions  do  not 
turn  upon  the  incidental  fact  that  the 
claims  were  secured  by  liens.  .  The  an- 
notation deals  only  with  the  right  of  lien 
creditors,  as  such,  to  plead  the  statute 
against  other  creditors. 

The  general  rules  quoted  from  17  R. 
C.  L.  by  the  court  in  Buss  v.  Kemp  Lum- 
ber Co.  ante,  1015,  seem  to  have  been 
adopted  by  all  the  courts  that  have 
passed  upon  the  question  here  annotated. 
While  all  courts  are  agreed  that,  where 
there  is  privity  between  the  debtor  and 
the  pleader,  the  latter  has  the  right  to 
set  up  the  Statute  of  Limitations  against 
other  creditors  of  the  debtors,  there  is 
not  complete  harmony  on  the  right  of 
a  judgment  creditor  to  so  plead.  The 
weight  of  authority  holds  that  he  has  the 
right;  that  is,  most  courts  regard  a 
judgment  creditor  within  the  rule  as 
stated. 

By  a  mortgaeee. 

A  junior  mortgagee  may  plead  the 
Statute  of  Limitations  against  the  senior 
mortgagee,  thus  giving  his  junior  mort- 
gage the  priority.  Lord  v.  Morris 
(1861)  18  ObI.  482-  Lent  v.  Shear  (1864) 
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26  CaL  361;  Wood  v.  Goodfellow  (1872) 
43  Cal.  185;  California  Bunk  v.  Brooks 
(1899)  126  Cal.  198,  69  Pac.  302;  Hill 
V.  Hilliard  (1889)  103  N.  C.  34,  9  S.  E. 
639;  Scott  v.  Sloan  (1893)  3  Tex.  Civ. 
App.  302,  23  S.  W.  42;  McClaugherty  v. 
Croft  (1897)  43  W.  Va.  270,  27  S.  E. 
246. 

And  it  has  been  held  that  a  mortgagee 
of  land  belonging  to  the  estate  of  a  de- 
cedent may  plead  the  Statute  of  Limi- 
tations against  other  creditors  of  the 
estate,  whether  the  estate  is  solvent  or 
insolvent,  Dunford  v,  Clarke  (1831)  3 
La.  199. 

Where  a  first  mortgagee  satisfies  her 
mortgage  of  record,  and  many  years  later 
attempts  to  establish  the  fact  that  her 
mortgage  was  satisfied  by  mistake  and 
that  the  second  mortgagee  had  notice  of 
the  mistake,  the  latter,  though  not  claim- 
ing that  the  mortgage  debt  was  barred, 
has  the  right  to  plead  the  Statute  of 
Limitations  against  her  right  to  repudi- 
ate the  discharge.  Perry  v.  Pries  (1904) 
90  App.  Div.  484,  85  N.  Y.  Supp.  1064. 

The  holder  of  a  tax  sale  deed  in  pos- 
session of  the  property,  even  though  it 
be  assumed  that  his  de«d,  because  of 
imperfections,  is  merely  a  lien  on  the 
land,  and  not  a  title,  can  plead  the  Stat- 
ute of  Limitations  against  a  prior  mort- 
gage on  the  premises,  when  the  mort- 
gagee is  attempting  to  foreclose,  even 
though  the  mortgagor  has  waived  his 
right  to  plead  the  statute.  Graves  v. 
Seifried  (1906)  31  Utah.  203,  87  Pac. 
674.  And  the  same  rule  will  be  applied 
where  a  personal  judgment  on  the  note 
secured  by  the  mortgage  is  not  barred 
by  reason  of  the  mortgagor's  absence 
from  the  state.  Boucofski  v.  Jacobsen 
(1909)  36  Utah.  165,  26  L.R.A.(X.S.) 
898,  104  Pac.  117.  In  such  situation 
a  personal  judgment  should  be  entered 
against  the  maker  of  the  note  if  he  is 
in  court,  and  the  suit  to  foreclose  the 
mortgage  should  be  dismissed.  On  ef- 
fect  of  mortgagor's   absence   from   the 
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state  to  toll  the  Statute  of  Limita- 
tions as  against  foreclosure  proceedings 
ag:ainst  his  grantee,  see  L.R.A.  note  to 
the  Jacobsen  Case. 

While  the  facts  before  the  court  in 
Sanger  v.  Nightingale  (1887)  122  U.  S. 
176,  30  L.  ed.  1105,  7  Sup.  Ct.  Rep.  1109, 
were  not  such  as  to  actually  require  so 
broad  a  holding,  since  the  prior  mort- 
gage had  been  foreclosed  and  the  land 
sold  at  foreclosure  sale,  the  court  said: 
"The  mortgagee  of  real  estate  in  Georgia 
does  not  take  the  title  to  the  property. 
The  mortgage  is  only  a  security  for  the 
debt  for  which  it  is  made.     The  title 
remains  in  the  mortgagor.    The  cases  in 
that  state,  as  already  intimated,  go  no 
further  than  to  hold  that  a  purchaser  of 
the  legal  title,  or  possibly  a  mortgagee 
in  possession,  may,  when  sued,  plead  the 
Statute  of  Limitation  as  a  defense  to 
a  prior  debt  or  mortgage  or  encumbrance, 
made  by  the  holder  of  the  legal  title." 
The  holder  of  two  notes  secured  by  a 
vendor's  lien,  and  not  barred  by  the  Stat- 
ute of  Limitations,  cannot  plead  the  stat- 
ute against  the  holder  of  another  note 
secured  in  same  way,  but  open  to  such 
plea  if  made  by  the  debtor.     Columbia 
Ave.  Sav.  Fund,  S.  D.  Title  &  T.  Co.  v. 
Strawn    (1899)    93  Tex.   48,  53  S.  W. 
342. 

A  first  mortgagee  who,  in  an  action 
to  foreclose  his  mortgage,  has  brought  in 
the  second  mortgagee,  cannot  plead  the 
Statute  of  Limitations  against  the  latter, 
if  the  latter  has  not  controverted  the 
priority  of  the  plaintiff's  lien  or  any  of 
his  allegations,  but  has  merely  set  up 
his  own  mortgage  asking  that  it  be  fore- 
closed in  the  same  suit  as  a  subsequent 
lien.  Tinsley  v.  Lombard  (1904)  46  Or. 
9,  114  Am.  St.  Rep.  844,  78  Pac.  895. 
The  holder  of  a  tax  sale  certificate 
issued  against  mortgaged  property,  in  a 
suit  to  foreclose  the  mortgage,  cannot 
plead  the  Statute  of  Limitations  against 
the  mortgage,  if  the  mortgagee  has  asked 
permission  to  pay  the  amount  due  to 
such  holder.  Neill  v.  Burke  (1908)  81 
Neb.  125,  115  N.  W.  32L 

By  an  attaohment  Hen  holder. 

Likewise,  the  holder  of  a  lien  acquired 
by  attachment  may  avail  himself  of  the 
benefit  of  the  statute  against  a  previous- 
ly acquired  mortgagee.  Watt  v.  Wright 
(1884)  66  Cal.  202,  5  Pac.  91. 

And  it  has  been  held  that  an  attach- 
ing creditor  who  has  been  given  leave  to 
defend  the  debtor  against  a  prior  attach- 
ment may  plead  the  Statute  of  Limita- 
tions.   Sawyer  v.  Sawyer  (1883)  74  Me. 

579.    The  court  treated  this  situation  as 
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I  analogous  to  that  arising  in  insolvency 
proceedings.  It  also  argued  that  since 
the  court  had  taken  from  the  debtor  the 
right  to  defend,  the  one  who  had  been 
given  that  right  should  be  allowed  to 
defend  as  fully  as  the  debtor  could  have 
defended. 

But  an  attaching  creditor  of  a  legatee 
cannot  avail  himself  of  the  Statute  of 
Limitations  to  bar  a  bona  fide  debt  owed 
by  the  legatee  to  the  testator  in  his  life- 
time, where  the  legatee  confessed  judg- 
ment to  the  executor  of  the  estate  after 
the  latter  had  been  served  with  the  proc- 
ess in  the  attachment.  Sheppard^s  Es- 
tate (1897)  180  Pa.  57,  36  Atl.  422. 

One  who  has  no  enforceable  right  or 
lien  against  property  at  the  time  it  is 
placed  in  trust  cannot  plead  the  Stat- 
ute of  Limitations  against  the  debt  for 
which  the  trust  was  created,  although 
he  subsequently  acquires  a  lien  against 
the  trust  property.  Ward  v.  Waterman 
(1890)  85  CaL  488,  24  Pac.  930. 

By  a  jndfinuent  creditor. 

A  judgment  creditor  can  plead  the 
Statute  of  Limitations  against  a  prior 
lien  acquired  by  mortgage  with  the  re- 
sult that  the  judgment  lien  is  given 
the  priority.  Brandenstein  v.  Johnson 
(1903)  140  Cal.  29,  73  Pac.  744;  Buss 
V.  Kemp  Lumber  Co.  ante,  1015,  De  Voe 
V.  Rundle  (1903)  33  Wash.  604,  74  Pac. 
836.  Contra:  Welton  v.  Boggs  (W.  Va.) 
infra. 

The  syllabus  to  Wild  v.  Stephens 
(1877)  1  Wye.  366,  indicates  that  a  judg- 
ment creditor  will  not  be  permitted  to 
plead  the  statute  so  as  to  bar  a  prior 
encumbrance  of  property  against  which 
the  judgment  constitutes  a  lien;  but  the 
decision  turned  upon  the  fact  that  the 
judgment  was  recovered  against  a  part- 
nership firm  of  which  the  mortgagor  was 
a  member,  the  court  stating  that  "a  judg- 
ment creditor  undoubtedly  has  the  right 
to  plead  the  Statute  of  Limitations  so 
as  to  defeat  a  prior  encumbrance,  if  he 
is  placed  in  a  position  to  do  so."  It 
then  holds  that,  since  the  judgment  was 
not  against  the  mortgagor  individually, 
the  judgment  creditor  was  not  in  posi- 
tion to  plead  the  statute,  or  rather  that 
he  was  not  a  judgment  creditor  of  the 
debtor.  Aside  from  the  syllabus  the  de- 
cision would  seem  to  be  slight  authority 
for  the  proposition  that'  a  judgment 
creditor  may  plead  the  statute  against 
a  prior  encumbrance. 

And  the  judgment  creditors  of  tutors 
may  plead  the  statute  that  prescribes 
actions  of  minors  against  their  tutors 
when  four  years  have  elapsed  after  the 
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minors  have  reached  their  majority,  even 
though  the  tutors  do  not  plead  it.  Mc- 
Giirs  Succession  (1851)  6  La.  Ann.  327; 
Yiala  v.  Burguieres  (1867)  19  La.  Ann. 
149. 

But  in  MeClaugherty  v.  Croft  (1897) 
43  W.  Va.  270,  27  S.  E.  246,  the  court 
distinguished  between  a  general  lienor — 
such  as  a  judgment  creditor — and  a 
mortgagee  who  has  a  lien  on  the  par- 
ticular property  in  dispute,  and  held  that 
the  latter  could  plead  limitations  against 
a  prior  lien  creditor,  but  refuses  to  de- 
cide as  to  the  general  lienor's  right  to 
do  so.  However,  the  court  in  Welton 
V.  Boggs  (1898)  45  W.  Va.  620,  72  Am. 
St.  Rep.  833,  32  S.  E.  232,  answered  the 
query  in  the  negative.  In  a  note  in  the 
official  report,  the  Croft  Case  is  referred 
to  and  briefly  discussed. 

Pleadinss. 

In  a  suit  to  foreclose  a  mortgage, 
an  allegation  that  a  third  party  claims 
some  interest  in  the  mortgaged  proper- 
ty or  some  claim  upon  said  premises 
or  some  part  thereof,  which  claim  or  in- 
terest is  unknown  to  the  plaintiff,  made 
for  the  purpose  of  compelling  said  third 
party  to  answer  and  have  his  claim  ad- 
judicated, does  nfot  show  sufficient  title 
to  enable  such  third  party  to  avail  him- 
self of  the  benefit  of  the  Statute  of 
Limitations  against  the  mortgagee  by 
way  of  demurrer,  the  mortgagor  having 


made  no  claim  in  that  respect.  Blair 
V.  Silver  Peak  Mines  (1898)  84  Fed.  737. 

And  in  the  same  kind  of  action  a  plea 
of  the  Statute  of  Limitations  cannot  be 
considered  unless  the  pleader  sets  out 
also  just  what  he  claims  his  interest  to 
be,  so  that  the  court  may  be  able  to 
judge  as  to  the  availability  of  the  limita- 
tion plea.  Corbey  v.  Rogers  (1899)  152 
Ind.  169,  52  N.  E.  748. 

And  the  same  principle  underlies  the 
holding  in  Lincoln  Mortg.  &  T.  Co.  v. 
Parker  (1902)  65  Kan.  819,  70  Pac.  892, 
where  the  plaintiff  alleged  *^that  the  de- 
fendant, the  Lincoln  Mortgage  & 
Trust  C!ompany,  is  a  corporation  duly 
organized,  existing  and  doing  business 
under  the  laws  of  the  state  of  Kansas, 
and  that  said  the  Lincoln  Mortgage  & 
Trust  Company  is  or  claims  to  be  the 
owner  of  the  fee  simple  title  to  real 
estate  herein  described,  or  has  or  claims 
to  have  an  interest  in  or  lien  upon  said 
mortgaged  premises,  the  exact  nature 
of  which  is  to  this  plaintiff  unknown, 
but  plaintiff  alleges  that  the  said  title, 
estate,  lien,  or  interest  of  the  defendant, 
the  Lincoln  Mortgage  &  Trust  Com- 
pany, whatever  the  same  may  be,  is  sub- 
sequent, inferior,  and  junior  to  the 
mortgage  lien  of  this  plaintiff." 

And  in  Neill  v.  Burke  (1908)  81  Neb. 
125,  115  N.  W.  321,  the  court  acted 
upon  the  same  principle.         J.  W.  M. 


NEW  MEXICO  SUPREME  COURT. 

W.  R.  FCCLES,  Artesian  Well  Supervisor 
of  Chaves  County,  Plff.  in  Err., 

V. 

0.  A.  WILL. 
(—  N.  M.  — ,  170  Pac.  748.) 

Mortgage  —  lien  for  work  —  priority. 

The  lien  authorized  by  §  266,  Co<le  1915, 
for  the  expense  incurred  for  repairs  and 
work  upon  an  artesian  well,  in  preventing 
the  waste  of  water  by  such  well,  does  not 
take  j)reoedence  over  a  prior  recorded  niort- 
p:aj!e:  the  statute  iKjin*?  silent  upon  the 
question.  Such  a  lien  is  not  a  tax,  based 
upon  tlie  theory  of  benefits,  but  is  for  the 
cost  and  expense  of  doing  an  act  which  it 
was  the  legal  duty  of  the  owner  to  do,  and 

Headnote  bv  Robeets,  J. 


Note.  —  As  to  priority  over  mortgage  of 
statutory  lien  for  work  not  beneficial  to 
the  property,  done  in  the  exercise  of  the 
police  power,  see  annotation  following  this 
case,  post,  1024. 
L.R.A.1918C. 


which  he  failed  to  do,  and  is  referable  to 
the  police  power. 

For  other  cases,  see  MortgageTy  II.  6,  in  Dig. 
1-^2  N.  S. 

(January  21,  1918.) 

IP  RROR  to  the  District  Court  for  Chixo^ 
J  County  to  review  a  judgment  giving 
defendant's  mortgage  precedence  over  a 
statutory  lion  for  expenses  incurred  for 
repairs  and  work  upon  an  artesian  well. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  O.  Thompson  and  K.  K.  Scott 
for  plaintiff  in  error. 

Messrs.  L.  O.  FuUen  and  W.  A.  Dunn, 
for  defendant  in  error: 

Even  though  plaintiff  has  a  lien  on  the 
premises  in  controversy,  such  lien  is  inferior 
and  subject  to  the  prior  mortgage  of  the 
defendant. 

Williams  v.  Santa  Clara  Min.  Asso.  66 
Cal.  193,  5  Pac.  85;  Stearns-Roger  Mfg.  Ca 
V.  Aztec  Gold  Min.  &  MilL  Co.  14  N.  M. 
300,  93  Pac.  706 ;  Cleveland  v.  Bateman,  21 
X.  M.  675,  158  Pac  648  j  State  ex  rel.  Ely 
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V.  Mtn&  L.  Ins.  Co,  117  Ind.  251,  20  N.  E. 
144;  Cook  v.  State,  101  Ind.  446;  Killian 
V.  Andrews,  130  Ind.  579,  30  N.  E.  700. 

Roberts,  J.,  delivered  the  opinion  of  the 
court : 

This  writ  of  error  was  sued  out  for  the 
purpose  of  reviewing  the  action  of  the  trial 
court  in  holding  that  defendant  in  error's 
mortgage  was  superior  to  the  lien  author- 
ized by  §  266,  Code  3915.  This  section  of 
the  statutes  is  a  part  of  a  chapter  which 
regulates  artesian  wells,  and  authorizes  the 
artesian  well  supervisor,  therein  provided 
for,  to  make  repairs  upon  artesian  wells,  or 
to  plug  the  same  in  certain  cases.  The  sec- 
tion reads:  "The  expenses  incurred  for  the 
repairs  of  work  aforesaid  shall  become  a 
lien  on  the  land,  where  such  well  or  reser- 
voirs are  situated,  and  upon  such  well  or 
reservoir,  and  the  artesian  well  supervisor 
within  twenty  days  after  the  completion  of 
said  repairs  or  work  upon  any  well  or 
reservoir,  shall  file  for  record  with  the 
county  clerk  of  the  county  in  which  said 
land,  well  or  reservoir  is  situated,  a  state- 
ment of  the  expenses  or  the  amount  thereof, 
the  name  of  the  owner  or  the  reputed  owner 
of  the  land,  well  or  reservoir,  and  a  de- 
scription of  the  land,  well  or  reservoir,  to 
be  charged  with  the  lien,  sufficient  for  the 
identification,  which  claim  must  be  verified 
by  the  oath  of  the  artesian  well  super- 
visor." 

The  next  section  provides  for  the  record- 
ing of  the  lien  by  the  county  clerk,  and 
§  268  authorizes  the  well  supervisor  to  fore- 
close the  lion,  and  provides:  "And  the  pro- 
cedure therefor  shall  be  the  same  as  pro- 
vided by  law  for  the  sale  of  real  estate 
under  foreclosure  of  mortgage." 

The  statute  was  construed  by  this  court 
in  the  caSe  of  Eccles  v.  Ditto,  —  N.  M.  — , 
L.R.A.1918B,  126,  167  Pac.  726,  and  this 
writ  of  error  is  prosecuted  by  the  .well 
supervisor  to  review  the  action  of  the  dis- 
trict court  in  that  case  in  giving  precedence 
to  the  lien  of  defendant  in  error's  mortgage 
over  the  statutory  lien.  The  mortgage  was 
executed  and  recorded  prior  to  the  making 
of  the  repairs.  In  this  state  it  is  well  set- 
tled that  a  mortgage  is  merely  a  lien  on, 
and  passes  no  estate  or  interest  in,  the  mort- 
gaged premises.  Stearns-Roger  Co.  v.  Aztec 
Gold  Min.  &  Mill.  Mfg.  Co.  14  X.  M.  300,  93 
Pac.  706;  Cleveland  v.  Bateman,  21  N.  M. 
675,  158  Pac.  648.  The  priorities  of  statu- 
tory liens  are  generally  regulated  by  the 
statutes  creating  them  (25  Cyc.  679),  and 
where  the  statute  authorizes  the  lien,  and 
provides  for  its  filing  in  the  office  of  the  ! 
county  recorder,  but  is  silent  as  to  its  prior- 
ity, it  takes  effect  from  the  date  it  is  so 
filed,  unless  the  statute  makes  it  effective 
L.R.A.1918C. 


from  the  time  the  work  is  commenced,  or 
other  act  done;  and  it  does  not  take  pre- 
cedence over  a  prior  recorded  mortgage  or 
other  lien,  unless  so  provided  by  statute. 
A  statutory  lien  cannot  be  given  priority 
over  a  mortgage  existing  and  of  record  be- 
fore the  enactment  of  the  statute  creating 
the  lien.    25  Cyc.  679. 

Some  courts  place  the  lien  of  an  assess- 
ment, imposed  by  proper  authority  in  re- 
turn for  special  benefits  conferred  upon 
property  by  an  improvement  of  a  public 
character  for  the  expense  of  making  such 
improvement,  in  the  same  class  as  an  ordi- 
nary statutory  lien,  such,  for  example,  as 
a  mechanic's  lien,  and  hold  that  such  a  lien 
has  only  such  priority  as  the  statiite  gives 
to  it.  State  ex  rel.  Ely  v.  MtnK  L.  Ins. 
Co.  117  Ind.  251,  20  n/e.  144;  Killian  v. 
Andrews,  130  Ind.  579,  30  N.  E.  700;  Pierce 
V.  iEtna  L.  Ins.  Co.  131  Ind.  284,  31  N.  E. 
68;  State  ex  rel.  Vawter  v.  Loveless,  133 
Ind.  600,  33  N.  E.  622;  Morey  v.  Duluth, 
75  Minn.  221,  77  N.  W.  829;  Shaler  v.  Mc- 
Aleese, 73  N.  J.  Eq.  536,  68  Atl.  416;  and 
note  to  case  of  Baldwin  v.  Moroney,  30 
L.R.A.(N.S.)  762.  Other  courts  hold,  how- 
ever, that  an  assessment  for  local  improve- 
ments is  in  the  nature  of  a  tax,  and,  when 
duly  and  properly  made,  is  superior  in  dig- 
nity to  all  other  liens  on  the  land  on  which 
it  is  assessed.  Richmond  v.  Williams,  102 
Va.  733,  47  S.  E.  844;  Lyhass  v.  Ft.  Myers, 
56  Fla.  817,  47  So.  346;  and  see  note  to 
Morey  Engineering  &  Constr.  Co.  v.  St. 
Louis  Artificial  Ice  Rink  Co.  Ann.  Cas. 
1913C,  1200. 

A  special  assessment  for  benefits  is  a 
form  of  tax,  and  is  referable  to  the  power 
of  taxation  (Page  &  J.  Taxn.  by  Assess- 
ment, §  5),  while  an  assessment  (so-called 
for  want  of  a  better  name)  levied  to  reim- 
burse the  public  corporation  for  the  cost 
of  performing  some  act  which  the  owner 
of  the  realty  assessed  is  bound  by  law  to 
perform,  but  which  he  omits  or  refuses  to 
do,  does  not  rest  upon  any  theory  of  bene- 
fits conferred,  and  is  not  nccessarilv  a  form 
of  taxation.  It  constitutes  an  exercise  by 
the  legislature  of  the  police  power  as  dis- 
tinct from  the  taxing  power.  ^  Page  &  J. 
Taxn.  by  Assessment,  §§  9  and  89. 

An  assessment  levied  upon  property  in 
return  for  benefits,  presumptively  the  prop- 
erty assessed  to  the  extent  of  the  tax,  does 
not  impair  the  security  of  the  prior  mort- 
gage which  the  tax  supplants;  but  an  as- 
sessment laid,  or  a  lien  created,  under  the 
police  power,  in  favor  of  a  public  agency, 
for  doing  something  for  the  owner  whifh 
he  fails  and  refuses  to  do,  and  which  the 
law  makes  it  his  dutv  to  do,  mav  not 
benefit  the  property  upon  which  the  asstjsa- 
nient  is  laid  or  the  lien  created;  and  hence 
the  lien  should  not  be  construed  as  having 
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precedence  over  a  prior  recorded  mortgage, 
unless  the  statute  clearly  gives  to  it  such 
priority.  The  reason  for  the  rule  is  obvious. 
Section  5504,  Code  1915,  gives  to  the  mort- 
gagee of  real  estate  the  right  to  pay  the 
taxes  on  the  real  estate,  where  the  owner 
fails  and  refuses  to  do  so,  and  the  taxes 
so  paid  may  be  recovered  by  the  mortgagee 
under  the  lien  of  his  mortgage.  The  assess- 
ment here  levied  not  being  a  tax,  the  mort- 
gagee would  not  be  protected  by  his  mort- 
gage lien  should  he  pay  it  off.  Again,  the 
.holder  of  the  prior  mortgage  is  given  no 
notice  of  the  intended  improvements  upon 
the  well,  and  has  therefore  no  opportunity 


of  protecting  his  security  by  making  the 
repairs  or  plugging  the  well,  nor  would 
any  such  expense  become  a  part  of  his 
mortgage  debt. 

We  therefore  hold  that  the  lien  author- 
ized by  §  266,  Code  1915,  for  the  expense 
incurred  for  repairs  and  work  upon  an 
artesian  well,  in  preventing  the  waste  of 
water  by  such  well,  does  not  take  preced- 
ence over  a  prior  recorded  mortgage;  the 
statute  being  silent  upon  the  question. 

The  judgment  of  the  District  Court  will 
therefore  be  affirmed,  and  it  is  so  ordered. 

Hanna,  Ch.  J.,  and  Parker,  J.,  concur. 


Annotation — Priority  over  mortg^age  of  statutory  lien  for  work  not  bene- 
ficial to  the  property,  done  in  the  exercise  of  the  police  power. 


A  search  has  disclosed  no  case  exactly 
in  point  on  the  question  considered  in 
EccLES  V,  Will,  ante,  1022.  It  will  be 
observed  that  in  that  case  the  court  took 
the  position  that,  where  the  statute  im- 
posing the  lien  for  repairs  made  in  the 
exercise  of  the  police  power  was  silent  on 
the  question  of  priority,  the  mortgage  re- 
tained its  superiority  over  the  lien;  and 
that  it  was  not  necessary  to  determine 
whether  the  legislature  might  expressly 
have  provided  that  the  lien  should  have 
priority  over  an  existing  mortgage. 

The  view  taken  in  the  Eccles  Cask, 
that  where  the  statute  creating  the  lien 
is  silent  on  the  question  the  lien  does  not 
take  priority  over  an  existing  mortgage 
is  in  accord  with  the  general  rule  de- 
clared in  such  cases  as  Sullivan  v.  Clif- 
ton (1893)  55  N.  J.  L.  324,  20  L.R.A. 
719,  39  Am.  St.  Rep.  652,  26  Atl.  964; 
Easter  v.  Goyne  (1888)  51  Ark.  222,  11 
S,  W.  212;  Peter  Barrett  Mfg.  Co.  v.  Van 
Ronk  (1914)  212  N.  Y.  90,  105  N.  E.  811; 
and  Parker-Harris  Co.  v.  Tate  (1916) 
135  Tenn.  509,  L.R.A.1916F,  935,  188  S. 
W.  54.  In  the  Goyne  Case  it  was  said: 
"The  statute  under  consideration  does 
not  evince  the  intention  to  give  prefer- 
ence to  the  statutory  lien,  and,  in  the  ab- 
sence of  a  legislative  intent  to  that  effect, 
the  courts  have  not,  unless  in  exceptional 
instances,  permitted  the  lien  created  by 
the  statute  to  become  paramount  to  a 
prior  recorded  mortgage."  In  the  Van 
Ronk  Case  the  court  -said  that  "it  is  one 
of  the  characteristics  of  contractual  or 
statutory  liens  that  they  are  subordinate 
to  all  prior  existing  rights  in  the  proper- 
ty, while  common-law  liens  which  arise, 
upon  consideration  of  justice  and  policy, 
by  operation  of  law,  attach,  as  a  general 
rule,  to  the  property  itself  without  any 
reference  to  ownership,  and  override  all 
L.R.A.1918C. 


other  rights  in  the  property."  And  to 
the  same  effect  is  Sullivan  v.  Clifton  (N. 
J.)  supra. 

In  Parker-Harris  Co.  v.  Tate  (Tenn.) 
supra,  it  was  held  that  a  lien  given  by 
statute  upon  an  automobile  for  injan' 
done  by  it  did  not  have  precedence  over 
the  rights  of  a  conditional  vendor  of  the 
machine.  In  this  case  the  vendor^s  rights 
had  attached  prior  to  the  infliction  of  the 
injuries  but  subsequent  to  the  enactment 
of  the  statute,  which  did  not  expressly 
cover  the  question  of  priority.  And  on 
the  general  question  of  priority  of  stat- 
utory liens  the  court  said:  "By  a  long 
line  of  decisions,  where  a  statute  creates 
a  lien,  that  lien,  as  contradistinguished 
from  a  common-law  lien,  is  held  not  to 
take  precedence  of  a  prior  contractual 
lien,  where  the  creating  statute  does  not 
clearly  show  or  declare  an  intention  to 
cause  the  statutory  lien  to  override  the 
earlier  one.  This  is  true  even  where  the 
statutory  lien  is  one  that  arises  for  work 
done  on,  and  to  the  betterment  of,  the 
property  in  question.  .  .  .  The  ax»t 
creating  the  lien  should  be  specific  in  de- 
claring the  fact,  as  well  as  the  nature 
and  extent,  of  the  lien,  and  not  leave  the 
superseding  or  subordinating  of  an  earli- 
er lien  to  inference.  .  .  .  Particularly 
should  this  be  true  where,  as  in  this  case, 
the  lien  is  not  awarded  for  any  service 
that  adds  value,  or  that  preserver  the 
property  on  which  the  earlier  lien  rests, 
and  where  it  may  be  held  that  there  was 
a  benefit  accruing." 

There  seems  to  be  ground  for  a  distinc- 
tion as  is  pointed  out  in  the  quotation  in 
the  last  ease  and  in  Eccles  v.  Will,  re- 
spect inq;  the  power  of  the  legislature  and 
the  interpretation  of  statutes,  where  tlie 
lien  created  by  the  statute  is  in  the  nature 
of  an  assessment  for  benefits  (see  notes  in 
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35  L.R.A.  372,  and  30  L.R.A.(N.S.)  761, 
on  the  question  of  superiority  of  lien  of 
local  assessment  over  prior  lien),  and 
where  no  special  benefit  is  conferred  on 
the  property  by  the  work  or  material 
forming  the  basis  of  the  lien.  And  it 
seems  clear  that,  at  least,  in  the  absence 
of  an  express  declaration  of  the  legisla- 
tive will  to  that  effect,  such  a  statute  as 
that  in  the  Eccles  Case,  enacted  in  the 
exercise  of  the  police  power,  should  not 
be  construed  as  having  priority  over  an 
existing  mortgage. 

Cases  such  as  Yeatman  v.  King  (1892) 
2  N.  D.  421,  33  Am.  St.  Rep.  797,  51  N. 
W.  721,  in  which  it  was  held  that  a  stat- 
ute, in  so  far  as  it  attempted  to  make  a 
lien  for  seed  g^in  furnished  thereunder 
superior  to  the  li^iof  a  mortgage  execut- 
ed prior  to  the  enactment  of  the  statute, 
violated  the  provision  of  the  Fede/al 
Constitution  forbidding  the  impairment 
of  the  obligation  of  a  contract,  are  of 
value  on  the  present  question. 

And  perusal  of  the  cases  in  the  note  to 
Reeves  &  Co.  v.  Russell,  L.R.A.1915D, 
1149,  on  the  general  question  of  priority 
of  lien  for  services  on  personal  property 


over  prior  chattel  mortgage  will  be  found 
helpful. 

As  bearing  on  the  question  under  dis- 
cussion, attention  is  called  also  to  the 
case  of  Howard  v.  Burke  (1916)  176 
Iowa,  123,  L.R.A.1916E,  624,  157  N.  W. 
744,  on  the  question  whether  the  lien  of 
a  chattel  mortgage  on  animals  may  con- 
stitutionally be  subordinated  to  the  claim 
of  one  who  takes  them  damage  feasant, 
and  whether  the  statute  subordinated  the 
mortgage  lien  although  it  did  not  create 
a  lien  or  expressly  provide  for  priority. 
The  question  of  priority  as  between  the 
lien  of  a  chattel  mortgage  and  the  claim 
of  one  taking  animals  damage  feasant  is 
treated  in  a  note  to  this  case  in  L.R.A. 
1916E,  on  p.  528. 

In  Eccles  v.  Ditto  (1917)  —  N.  M.  — , 
L.R.A.1918B,  126,  167  Pac.  726,  which  is 
cited  in  Eccles  v.  Will,  ante,  1022,  the 
court  sustained  the  constitutionality  of 
the  statute  creating  the  Hen  for  work  on 
artesian  wells.  And  the  question  of  the 
constitutionality  of  statutes  to  prevent 
waste  of  subterranean  waters,  natural 
gas,  or  oil  is  treated  in  notes  in  L.R.A. 
1918B,   126,  and  23  L.R.A.(N.S.)    436. 

R.  E.  H. 
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TICHNOR  BROTHERS 

V. 

JOSEPH  EVANS. 

(— -  Vt.  — ,  102  Atl.  1031.) 

Sale  —  refuaal  to  pay  price  — -  breacli  of 
aflrreement. 

1.  A  retailer  cannot  defeat  recovery  of 
the  price  of  goods  purchased  for  sale  by 
the  fact  that  his  venddr  broke  his  agree- 
ment not  to  furnish  the  goods  to  other  mer- 
chants in  the  same  town! 

Pwr  other  oases,  see  Bale,  HI,  a,  in  Dig, 
1-52  N.  a. 

Contract  —  partial  breach  of  perform- 
ance —  effect. 

2.  When  a  contract  has  been  partly  per- 
formed by  one  party  and  the  other  has  de- 
rived a  substantial  benefit  therefrom,  the 
latter  cannot  refuse  compliance  with  its 
terms  simply  because  the  former  failed  of 
complete  performance. 

FcfT  other  cases,  see  Contracts,  IV.  c,  in  Dig, 
1-52  N,  8. 

(February  25,  1918.) 


Note.— For  breach  of  agreement  to  give 
exclusive    right    of    sale    as    affecting    the 
remedies  of  the  parties,  see  annotation  fol- 
low in  t?  this  case,  post.  1027. 
I..H.A.1018C.  « 


EXCEPTIONS  by  defendant  to  rulinga  of 
the  Bennington  County  0«urt,  made 
during  the  trial  of  an  action  brought  to  re- 
cover the  balance  alleged  to  be  due  on 
goods  sold  by  plaintiffs  to  defendant,  which 
resulted  in  a  verdict  for  plaintitfs.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Holden  Se  Healy,  for  defend- 
ant: 

The  plaintiffs  have  not  performed,  and 
should  not  be  allowed  to  recover,  in  view  of 
their  nonperformance.  They  are  as  much 
in  default  as  if  they  had  not  delivered  the 
cards. 

Benjamin,  Sales,  4th  ed.  ^  600;  Chanter 
v.  Hopkins,  4  Mees.  &  W.  399,  150  Eng.  Re- 
print, 1484,  1  Horn  A  H.  377,  8  L.  J.  Exch. 
N.  S.  14,  3  Jur.  58. 

When  the  breach  of  a  contract  goes  to  its 
essence,  it  operates  as  a  discharge. 

Rioux  V.  Ryegate  Brick  Co.  72  Vt.  148, 
47  Atl.  406;  35  Cyc.  135;  Koemer  v.  Henn, 
8  App.  Div.  602,  40  N.  Y.  Supp.  1021. 

No  recovery  can  be  had  upon  a  contract 
by  a  party  who  has  not  performed  the  con- 
ditions precedent  on  his  part  to  be  per- 
formed. 

3  Page,  Contr.  ^  1454;  Sherk  v.  Holmes, 
125  Mich.  118,  83  N.  W.  1016;  Lyndon 
Granite  Co.  v.  Farrar,  53  Vt.  685. 

Mr.  Collins  M.   Graves,  for  plaintiffs: 

Breach  of  an  oral  promise  by  plaintiffs' 
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agent  not  to  sell  his  wares  to  merchants  in 
the  same  town,  other  than  defendant,  will 
not  justify  defendant  in  rescinding  a  con- 
tract of  purchase  made  through  such  agent. 

Tufts  V.  Weinfeld,  88  Wis.  647,  60  N.  W. 
992. 

Where,  for  any  reason,  whether  for  breach 
of  warranty,  misrepresentation,  or,  fraud, 
the  purchaser  has  a  right  to  rescind,  he 
must  notify  the  seller  of  his  intention  to  do 
so,  and  take  the  active  steps  necessary  to 
the  consummation  of  the  rescission  within 
a  reasonable  time  after  the  discovery  of 
fraud  in  the  sale,  or  other  fact  which  en- 
titled  him  to  rescind. 

35  Cyc.  151 ;  Boughton  v.  Standish,  48  Vt. 
594;  Downer  v.  Smith,  32  Vt.  1,  76  Am. 
Dec.  148;  Estey  v.  Read,  29  Vt.  278;  Tilton 
Safe  Co.  V.  Tisdale,  48  Vt.  83;  Matteson  v. 
Holt,  45  Vt.  336;  Whitcomb  v.  Denio,  52 
Vt.  382;  Cobb  v.  Hatfield,  46  N.  Y.  533. 

A  contract  cannot  be  rescinded  by  one 
party  for  the  default  of  the  other,  unless 
both  parties  can  be  placed  in  statu  quo. 

9  Cyc.  437-439;  Curtiss  v.  Howell,  39  N. 
Y.  211;  Handforth  v.  Jackson,  150  Mass, 
149,  22  N.  E.  634;  Manahan  v.  Noyes,  52 
N.  H.  232;  Hammond  v.  Buckmaster,  22  Vt. 
375;   Smith  v.  Smith,  30  Vt.  139. 

An  agreement  procured  by  fraud  is  void- 
able, not  void. 

9  Cyc.  431;  Brown  v.  Pierce,  97  Mass. 
46,  93  Am.  Dee.  57 ;  Concord  Bank  v.  Gregg, 
14  N.  H.  331 ;  Baird  v.  New  York,  96  N.  Y. 
567. 

The  party  seeking  to  avoid  a  contract 
for  false  representation  must  have  been  in- 
jured l^  the  fraud. 

9  Cyc.  431 ;  Johnson  v.  Seymour,  79  Mich. 
156,  44  N.  W.  344;  Alden  v.  Wright,  47 
Minn.  225,  49  N.  W.  767. 

Powers,  J.,  delivered  the  opinion  of  the 
court : 

In  the  spring  of  1914,  the  plaintiffs, 
through  their  traveling  salesman.  Pierce, 
sold  the  defendant  a  bill  of  goods  which  in- 
cluded the  post  card  sets  here  in  contro- 
versy. At  the  time  of  the  sale,  Pierce  told 
the  defendant  that  if  he  would  buv  the  sets 
at  the  price  named,  he  (Pierce)  would  not 
sell  like  sets  to  anyone  else  in  the  town. 
Upon  this  assurance,  the  defendant  made 
the  purchase.  The  plaintiffs  did  not  keep 
this  agreement,  but  at  some  time  during  the 
following  winter  they  sold  similar  sets  to 
one  of  the  defendant's  competitors  doing 
business  on  the  same  street.  The  defend- 
ant learned  of  this  about  the  1st  of  June, 
1915,  but  said  or  did  nothing  about  it 
until  some  two  years  later  and  just  before 
the  trial  below.  The  suit  is  brought  to  re- 
cover the  balance  due  on  the  goods  sold,  and 
is  defended  on  the  ground  that  the  plain- 
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tiffs,  having  broken  the  contract  in  the 
particular  named,  are  not  entitled  to  re- 
cover anything  under  it. 

The  trial  below  was  by  the  court,  and  it 
is  recited  in  the  findings  that  there  was  no 
evidence  from  which  a  determination  could 
be  made  as  to  the  amount  of  damage  tbe 
defendant  had  suffered  bv  reason  of  the 
above-mentioned  breach  of  the  contract  bv 
the  plaintiffs.  Therefore  the  court  assessed 
such  damage  at  $1,  deducted  it  from  tbe 
amount  due  the  plaintiffs,  and  rendered 
judgment  for  the  latter  for  the  balance, 
with  interest  thereon.  To  this  the  defend- 
ant excepted.  So  the  only  question  before 
us  is,  Were  the  plaintiffs  entitled  to  recOTer 
anything  on  the  facts  found? 

The  defense  is  predicated  upon  the  doc- 
trine, frequently  approved  by '  this  court, 
that  a  breach  that  goes  to  the  essence  of 
the  contract  <^emte8  as  a  discharge  of  it. 
This  rule  will  not  avail  the  defendant.  Tt 
is  not  every  breach  that  goes  to  the  essence. 
It  gives  rise  to  an  action  for  damages,  but 
it  does  not  necessarily  justify  a  refusal  to 
perform.  Where,  as  here,  the  stipulation 
goes  only  to  a  part  of  the  consideration,  and 
may  be  compensated  for  in  damages,  its 
breach  does  not  relieve  the  other  party 
from  performance.  In  such  cases,  the 
broken  promise  is  an  independent  under- 
taking, and  not  a  condition  precedent. 
Kauffman  v.  Raeder,  54  L.K.A.  247,  47  C. 
C.  A.  278,  108  Fed.  171;  Lowber  v.  Bangs, 
2  Wall.  728,  17  L.  ed.  768.  See  Rioux  v. 
Ryegate  Brick  Co.  72  Vt.  at  p.  155,  47  All. 
406.  In  order  to  operate  as  a  discharge  or 
give  rise  to  a  right  of  rescission,  the  par- 
tial failure  to  perform  must  go  to  the  very 
root  of  the  contract.  Chamberlin  v.  Booth. 
135  Ga.  719,  36  L.R.A.(N.S.)  1223,  70  S.  E. 
569.  Keenan  v.  Brown,  21  Vt.  86.  is  a  case 
of  partial  failure  of  performance,  and  it 
was  held  that  the  defendant  therein  was  not 
absolved  thereby,  and  was  only  entitled  to 
recover  his  damages. 

Moreover,  when  a  contract  has  been  part- 
ly performed  by  one  party,  and  the  other 
has  derived  a  substantial  benefit  therefrom, 
the  latter  cannot  refuse  to  comply  with  its 
terms  simply  because  the  former  fails  of 
complete  performance.  Kauffman  v.  Raeder, 
supra;  13  C.  J.  659.  ** Where  a  person  has 
received  a  part  Of  the  consideration  for 
w^hich  he  entered  into  the  agreement.*'  says 
Mr.  Serjt.  Williams,  "it  would  be  unjun 
that,  because  he  has  not  had  the  whole,  he 
should  therefore  be  permitted  to  enjoy  that 
part  without  either  paying  or  doing  any- 
thing for  it."  Pordage  v.  Cole.  1  Wm?. 
Saund.  320d,  85  Eng.  Reprint.  453.  Ham- 
mond V.  Buckmaster,  22  Vt.  376,  is  a  case 
of  this  class,  and  it  was  therein  held  that, 
inasmuch  as  each  party  had  received  a  par- 
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tial  benefit  from  the  contract,  and  could 
not  be  placed  in  statu  quo,  the  defendant 
would  have  to  perform  the  contract,  seek* 
ing  his  damages  for  the  plaintiff's  breach 
by  cross  action.  These  holdings  are  deci- 
sive of  the  case  in  hand.  The  stipulation 
in  question  A^as  only  a  part  of  the  con- 
sideration of  the  defendant's  undertaking; 


\ 


was  subordinate  and  incidental  to  its  maiir 
purpose;  its  breach  is  compensable  in  dam- 
ages; and  the  defendant  obtained  and  now 
holds  a  substantial  benefit  under  the  con- 
tract. Other  questions  argued  need  not  be 
considered. 

The  judgment  below  is  without  error,  and 
is  affirmed. 


Annotation — ^Breach  of  agreement  in  contract  of  sale  to  give  the  purchaser 
the  exclusive  right  of  sale,  as  affecting  the  remedies  of  the  parties. 


A  stipulation  in  a  contract  for  the 
sale  of  an  article,  giving  the  buyer  the 
exclusive  right  to  sell  such  article  with- 
in a  designated  territory,  is  not  ordina- 
rily of  the  essence  of  the  contract,  so 
as  to  preclude  the  seller  from  recovering 
the  purchase  price  on  the  ground  of  the 
breach  of  the  stipulation.  Tichnob 
Bros  v.  Evans,  ante,  1025. 

And  it  has  been  held  that  a  stipula- 
tion in  a  contract  for  the  sale  of  seeds, 
giving  the  purchaser  the  exclusive  sale 
of  seeds  in  a  certain  territory,  is  not  a 
dependent  covenant  or  a  condition  pre- 
cedent which  the  seller  is  bound  to  prove 
he  has  performed  in  order  to  recover  the 
purchase  price,  since  it  does  not  go  to 
or  constitute  the  entire  consideration 
moving  tlie  buyer  to  purchase.  What- 
ever loss  the  latter  sustains  by  the 
breach  of  the  agreement  constitutes  an 
injury  for  which  he  may  seek  compen- 
sation by  a  separate  action,  or  by  a 
counterclaim  in  an  action  for  the  pur- 
chase price.  But  the  bare  fact  of  the 
breach  of  the  agreement  will  not  excuse 
him  from  paying  the  purchase  price. 
Springfield  Seed  Co.  v.  Walt  (1902)  94 
Mo.  App,  76,  67  S.  W.  938;  and  see,  to 
the  same  effect,  Turner  v.  Mellier  (1875) 
59  Mo.  529. 


Where  the  stipulated  time  for  pay- 
ment expired  before  that  within  which 
the  seller  was  required  by  the  terms  of 
the  contract  to  observe  a  stipulation  not 
to  sell  to  any  person  in  a  certain  place^ 
the  latter  condition  or  provision  can- 
not be  treated  as  a  condition  precedent 
to  a  right  of  action  to  recover  the  pur- 
chase priee;  but  the  agreement  being 
executory  and  entire,  and  the  seller's 
breach  being  a  substantial  one,  the  buyer 
may  rescind  the  contract  on  account 
thereof  if  the  parties  can  be  put  in 
statu  quo.  Koemer  v.  Henn  (1896)  8 
App.  Div.  602,  40  N.  Y.  Supp.  1021. 

And  in  general  it  may  be  said  that  the 
breach  of  a  contract  for  the  sale  of  an 
article,  giving  a  purchaser  the  exclusive" 
right  to  sell  in  a  certain  territory,  is 
substantial,  and  entitles  the  purchaser 
to  rescind  the  contract.  Freet  v.  Am- 
erican Electrical  Supply  Co.  (1913)  257 
m.  248,  100  N.  E.  933. 

And  see  Bride  v.  Riffe  (1913)  93  Neb. 
355,  140  N.  W.  639,  holding  that  the 
purchaser  of  merchandise  for  resale 
under  a  contract  giving  him  the  exclu- 
sive sale  thereof  in  a  certain  territory, 
may,  upon  the  breach  of  this  provisioia, 
rescind  the  contract,  return  the  mer- 
chandise, and  thereby  avoid  liability  for 
the  purchase  price.  A.  G.  S. 


UNITEB  STATES  CIRCUIT  COURT  OF 
APPEAIiS,  SEVENTH  CIRCUIT. 

RE    MILWAUKEE    MOTOR    COMPANY, 

Bankrupt. 

A.  J.  FARMER,  Appt., 

V. 

FIRST  TRUST  COMPANY,  Trustee,  etc., 
of  Milwaukee  Motor  Company,  Bank- 
rupt. 

(246  Fed.  671.) 

Master  and  servant  —  right  to  dismiss  ' 
superintendent  for  absence.  | 

1.  A  general  superintendent  of  a  factory  i 

mav    be    dismissed   for   wilful   absence   on  i 

L.R.A.1918C. 


his  own  affairs  at  a  time  when  the  shop  is 
being  rearranged,  the  deliveries  are  far  be- 
hind orders,  with  customers  clamoring  for 
them,  with  trouble  in  the  shop,  and  things 
generally  going  awry. 

For  other  cases,  see' Master  and  Servant,  /. 
e,  in  Dig.  1-^2  A',  fif. 

Same  —  assigning  nnjustiflable  cause 
—  effect. 

2.  The  dismissal  of  an  employee  for 
which  just  cause  exists  is  not  wrongful,  al- 
though the  master  does  ^ot  know  of  it  at 


Note.  —  As  to  grounds  or  justification  for 
discharge  of  one  employed  in  executive  or 
supervisory  capacity,  see  annotation  follow- 
ing this  case,  post,  1030,  and  references 
therein  to  annotations  on  related  questions.. 
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the  time  of  the  diBmiasal  and  assigns  an- 
other cause  therefor. 

For  other  caseSf  see  Master  and  Servant,  J. 
e,  in  Dig.  1-52  N.  S. 

(September  4,  1917.) 

APPEAL  by  claimant  from  an  order 
of  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Wiscon- 
ijin  (Geiger,  District  Judge)  disallowing 
his  claim  for  damages  sustained  by  reason 
of  his  alleged  unlawful  dismissal  from  em- 
ployment.    Affirmed. 

Statement  by  Alschuler,  Circuit  Judge: 
Appellant  Farmer,  a  mechanical  engi- 
neer, was  employed  as  superintendent  of  the 
bankrupt's  gas  engine  shops  at  Milwaukee. 
After  serving  about  two  months  in  such 
capacity,  a  contract  for  a  yearns  service, 
beginning  August  1,  1912,  was  entered  into, 
under  which  Farmer  was  to  superintend 
and  manage  the  shops,  devoting  his  entire 
time  thereto,  and  to  receive  for  such  serv- 
ice a  salary  of  $6,500  and  a  bonus  of 
$3  per  engine  if,  with  the  equipment  of 
the  factory  and  such  further  equipment  as 
had  theretofore  been  specified  by  Farmer, 
3,000  engines  were  produced  within  the 
year  at  prescribed  factory  costs,  to  fill 
contracts  therefor  which  were  extant.  Pro- 
vision was  made  for  renewal  of  the  con- 
^bnact  for  another  year  it  Farmer  "ha^! 
made  good  his  guaranty  to  make  the  said 
3,000  engines  now  sold  within  this  con- 
tract year,  and  within  the  above  schedule 
cost  of  manufacture." 
I  Under  date  of  July  26th,  the  bankrupt 
had  entered  into  a  contract  with  the  Im- 
perial Automobile  Company  of  Jackson, 
Michigan,  to  supply  it  2,200  motors,  with 
^option  for  1,000  more,  during  the  entire 
^year;  the  contracted  deliveries  for  1912 
l)eing  August  100,  September  130,  October 
260;  November  260,  and  December  300. 
.'  The  work  of  installing  the  new  equipment 
was  being  carried  on,  and  the  manufacture 
of  the  engines  proceeded,  but  in  the  months 
indicated  only  190  engines  were  completed 
for  delivery,  and  some,  if  not  all  of  these, 
proved  unsatisfactory.  Demands  for  over- 
due deliveries  were  being  made,  as  well  as 
complaints  respecting  engines  delivered. 
In  response  to  the  complaints  the  bank- 
rupt's vice  president,  on  December  18tfa, 
went  to  Jackson,  taking  Farmer  with  him. 
The  next  day  Farmer  started  back  home 
by  way  of  Chicago.  The  vice  president 
urged  him  to  be  back  to  the  shops  as  soon 
as  possible,  and  Farmer  said  he  would 
reach  Milwaukee  the  same  day,  as  he  in- 
tended stopping  in  Chicago  but  a  short 
time  to  buy  his  wife  a  Christmas  present. 
Vpon  reaching  Chicago  he  did  not  return  to 
Milwaukee,  but  remained  at  Chicago  until 
L.H.A.1918C. 


the  22d,  indulging  himself  in  diverinon 
strictly  personal.  Coming  to  Milwaukee  on 
the  22d,  he  did  not  go  to  the  shop  because 
of  a  severe  cold  he  had  contracted.  On  the 
24th  he  was  dismissed  from  his  employ- 
ment. Within  six  months  thereafter  the 
company  became  bankrupt.  Farmer  filed 
his  claim  for  $13,062.45  for  damage  ac- 
cruing to  him  by  reason  of  his  alleged  un- 
lawful dismissal. 

'The  referee  found  that  the  absence  from 
duty  was  in  no  manner  on  account  of  his 
own  necessities  or  of  the  employer's  bus- 
iness, but  because  of  Farmer's  own  self- 
indulgence  during  that  time.  He  found 
further  that  this  absence  and  the  failure 
to  return  to  his  employment  were  not  such 
a  breach  of  his  contract  of  employment  a« 
to  justify  his  dismissal,  and  that  his  eon- 
duct  during  such  time  was  not  such  as  was 
inconsistent  with  the  nature  of  his  emplo}'' 
ment,  or  rendered  him  unfit  to  continue 
it.  He  allowed  the  claim  to  the  extent  oi 
$3,862.50  for  the  balance  of  the  full  year's 
salary,  and  disallowed  it  for  the  rest  of  the 
claim,  which  was  based  upon  the  bonus. 
Both  parties  petitioned  for  review,  and  the 
district  court  reversed  the  referee's  order  of 
allowance,  and  directed  that  the  entire 
claim  be  disallowed.     Farmer  appeals. 

Argued  before  Baker,  Alschuler,  and 
Evans,  Circuit  Judges. 

Mr.  Lyman  6.  Wheeler  for  appellant. 

Mr.  Arthur  W.  Fairchild,  for  appellee: 

Where  the  question  at  issue  is  whether 
good  ground  for  discharge  exists,  the  mo- 
tive for  such  discharge  fs  entirely  im- 
material. 

Development  Co.  ▼.  King,  24  L,R.A. 
(N.S.)  812,  88  C.  C.  A.  255,  161  Fed.  91; 
Pape  v.  Lathrop,  18  Ind.  App.  633,  46  N. 
£.  154;  Von  Heyne  y.  Tompkins,  89  Minn. 
77,  5  L.R.A.{N.S.)  524,  93  N.  W.  901; 
Crescent  Horse-Shoe  &  Iron  Co.  v.  JEynon, 
95  Va.  151,  27  S.  E.  935. 

An  employer  has  the  right  to  give  all 
lawful  and  reasonable  commands  deemed  by 
him  necessary  for  the  proper  management 
of  his  business,  and  the  employee's  duty 
is  to  obey  such  commands  where  there  i^ 
nothing  in  the  contract  of  employment  to 
relieve  him  from  such  duty;  and  inexecu$- 
able  substantial  insubordination  on  the 
part  of  the  employee,  or  wilful  refusal  to 
obey  such  commands,  amounting  to  in- 
subordination, is  good  ground  for  discharge. 

Green  v.  Somers,  163  Wis.  96,  157  N 
W.  529;  Thomas  v.  Beaver  Dam  Mfg.  Co. 
157  Wis.  427,  147  N.  \Y.  364,  Ann.  Gas. 
1916A,  1020;  Jerome  v.  Queen  City  Cycle 
Co.  103  N.  Y.  351,  57  N.  E.  485  j  Carpen- 
ter Steel  Co.  V.  Norcross,  123  C.  C.  A.  63. 
204  Fed.  537,  Ann.  Cas.  1916A,  1035;  Par- 
ker V.  Farlinger,  122  Ga.  315,  50  S.  E.  9S; 
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Kendall  v.  West,  196  111.  221,  89  Am.  St. 
Rep.  317,  63  N.  £.  683;  Kenner  v.  South- 
wedterii  Oil  Co.  113  La.  80,  36  8o.  805; 
Degcn  V.  Manistee  F.  C.  ^  E.  L.  R.  Co. 
113  Mich.  66,  71  N.  W.  459;  Development 
Co.  V.  King,  24  L.R.A.(N.S.)  815,  note; 
Shields  V.  Carson,  102  111.  App.  38;  Pen- 
iston  V.  John  Y.  Huber  Co.  196  Pa.  580, 
4G  Atl.  934;  Parker  v.  School  Dist.  5  Lea, 
525;  Webster  v.  Grand  Trunk  R.  Co.  1 
Lower  Can.  Jur.  223;  The  Bertha,  111  Fed. 
550;  Thomas  v.  Houston,  S.  &  G.  Co.  37 
LJI.A. (N.S.)  950,  note;  Atlantic  Compress 
Co.  V.  Young,  118  Ga.  868,  45  S.  £.  677. 

In  order  to  justify  the  dismissal  of  a 
servant  on  the  ground  of  disobedience,  the 
master  is  not  required  to  show  that  the 
act  in  question  was  actually  injurious  to 
him. 

Development  Co.  v.  King,  24  L.R.A.-(N.S.) 
823,  note;  Milligan  v.  Sligh  Furniture 
Co.  Ill  Mich.  632,  70  N.  W.  138;  McCain 
V.  Desnoyers,  64  Mo.  App.  66;  Green  v. 
Somers,  163  Wis.  96,  167  N.  W.  529 ;  Beck- 
man  V.  Garrett,  66  Ohio  St.  136,  64  N.  B. 
62. 

Wliere,  at  the  time  of  the  discharge,  an 
uncondoned  justification  for  the  discharge 
exists,  regardless  of  whether  it  was  then 
known  to  the  master  or  whether  it  was 
assigned  as  a  reason  for  the  discharge,  it 
justifies    the    discharge. 

Thomas  v.  Beaver  Dam  Mfg.  Co.  157 
Wis.  427,  147  N.  W.  364,  Ann.  Cas.  1916A, 
1020;  Loos  V.  George  Walter  Brewing  Co. 
145  Wis.  1,  140  Am.  St  Rep.  1052,  129 
N.  W.  645;  Von  Heyne  v.  Tompkins,  89 
Minn.  77,  5  L.R.A.(N.S.)  624,  93  N.  W. 
901;  Carpenter  Steel  Co.  v.  Norcross,  123 
C.  C.  A.  63,  204  Fed.  537,  Ann.  Cas.  1916A, 
1035;  Wood,  Mast.  &  S.  2d  ed.  §  121. 

Damages,  to  be  recoverable,  must  be 
certain,  both  in  their  nature  and  in  respect 
to  the  clause  from  which  they  proceed, — 
not  speciilative  and  contingent. 

Sigafus  V.  Porter,  179  U.  S.  118,  45  L, 
ed.  113,  21  Sup.  Ct.  Rep.  34:  Smith  v. 
Bolles,  132  U.  S.  126,  33  L.  ed.  279.  10  Sup. 
Ct.  Rep.  39,  16  Mor.  Min.  Rep.  159;  Rich- 
mond &  D.  R.  Co.  V.  Elliott,  149  U.  8. 
266,  37  L.  ed.  728,  13  Sup.  Ct.  Rep.  837; 
Hetzel  V.  Baltimore  &  O.  R.  Co.  169  U. 
S.  26,  42  L.  ed.  648,  18  Sup.  Ct.  Rep.  255; 
Eckington  &  Soldiers'  Home  R.  Co.  v.  Mc- 
Devitt,  191  U.  S.  103,  48  L.  ed.  112,  24 
Sup.  Ct.  Rep.  36;  Sixta  v.  Ontonagon 
Valley  Land  Co.  157  Wis.  293,  147  N.  W. 
1042;  Altschuler  v.  Atchison,  T.  &  S.  F. 
R.  Co.  155  Wis.  146,  49  L.R.A.(N.S.)  491, 
144   N.   W.  294. 

Alschnler,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

It  is  maintained  for  appellant  that  one 
L.R.A.1918C. 


serving  in  a  supervisory  capacity  is  not 
so  strictly  accountable  to  the  employer  for 
his  time  as  is  a  clerk  or  workman,  and  that 
Farmer's  absence  of  two  or  three  days  with- 
out permission  was  not  such  a  breach  of 
the  contract  as  warranted  its  teirmination. 
The  legal  proposition,  as  generally  stated,  is 
sustained  by  the  authorities  cited  from 
Wisconsin,  the  state  where  this  contract 
was  made,  as  well  as  elsewhere.  Moody 
v.  Streissguth  Clothing  Co.  96  Wis.  202^ 
71  N.  W.  99;  Schumaker  v.  Heinemann,  99 
Wis.  251,  74  N.  W.  785;  Loos  v.  George 
Walter  Brewing  Co.  145  Wis.  1,  140  Am. 
St.  Rep.  1052,  129  N.  W.  645;  Green  v. 
Somers,  163  Wis.  96,  167  N.  W.  629; 
Beach,  Contr.  §  584. 

But  the  applicability  of  such  rule  must 
depend  on  the  facts  of  particular  cases. 
Conditions  may  be  readily  imagined  where 
in  a  well-organiced,  smoothly  running,  and 
successful  business  a  day's  or  even  a 
month's  absence  of  a  general  superintend- 
ent>  who  has  the  business  well  in  hand» 
might  be  wholly  c<«8istent  with  its  con-, 
tinned  uneventful  and  sucoessful  operation.' 
Upon  the  other  hand,  the  business  may  be 
in  condition  so  critical  that  a  single  hour'i^ 
wilful  absence  of  such  an  officer  at  such  a 
time  might  well  be  regarded  as  rank  dis- 
loyalty and  gross  insubordination.  Nearly 
five  months  of  the  new  contract  period  had 
passed.  Instead  of  deliveries  of  1,050  en- 
gines required  during  that  time  under  a 
single  contract,  to  say  nothing  of  other  out- 
standing contra«t8t  but  190  all  told  had  in 
fact  been  delivered,  and  these  more  or  lens 
defective.  Purchasers  were  clamoring-  for 
deliveries  and  complaining  of  defects  in 
those  delivered;  materials  were  delayed; 
there  was  more  or  less  trouble  in  the  shop; 
and  things  generally  seemed  to  be  going 
awry.  Added  to  this,  the  new  equipment 
was  in  process  of  installation;  old  ma* 
chines  were  being  moved  and  changed;  and 
the  shop  was  undergoing  radical  rearrange* 
ment  and  reconstructicm.  The  responsible 
head  was  Farmer.  He  had  various  foremen 
under  him,  but  he  was  the  only  mechanical 
engineer  connected  with  the  plant,  and 
while  in  authority  it  was  upon  his  design- 
ing, planning,  and  direction  that  success 
or  failure  depended.  This  high-priced  man 
faced  obstacles,  to  surmount  which  would 
manifestly  require  his  fullest  capacity  and 
undivided  attention.  Surely  thin  was  not  a 
situation  wherein  the  man  at  the  helm 
might  needlessly  and  with  impunity  aban* 
don  his  post  that  he  may  tread  *'the  prim- 
rose path  of  dalliance." 

It  is  urged  that  the  evidence  shows  no 
harm  to  the  business  resulting  from  these 
days  of  absence  of  its  mechanical  head.  The 
sentry  sleeping  at  his  po>st  is  not  le.ss  dere- 
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lict  in  dtuy  if,  haply,  disaster  does  not  UA- 
low;  nor  is  the  responsible  employee's  dis- 
loyalty or  insubordination  measured  by  the 
extent  of  the  resultant  harm  to  the  employ- 
er, nor  minimized  if  none  happens  to  follow. 

It  is  insisted  that  even  if,  while  at  Chi- 
cago, appellant  did  transgress  the  canons 
of  propriety  and  right  living,  this  of  itself 
would  not  warrant  his  dismissal.  The  au- 
thorities support  the  proposition  that  if 
the  transgression  does  not  injure  the  em- 
ployer, nor  unfit  the  transgressor  for  the 
employment,  termination  of  a  contract  of 
employment  for  such  cause  alone  would 
not  be  justified.  Wood,  Mast.  &  S.  §  110; 
Child  V.  Boyd  &  C.  Boot  &  Shoe  Mfg, 
Co.  175  Mass.  493,  66  N.  E.  608:  Brow- 
nell  V.  Ehrich,  43  App.  Div.  369,  60 
N.  Y.  Supp.  112.  But  the  dismissal  here 
i6  not  justified  on  the  ground  of  the  em- 
ployee's personal  transgression  at  Chicago. 
The  fact  of  the  transgression  affords  evi- 
dence that  the  absence  from  duty  was  not 
necessitated  by  any  of  such  causes  as  might 
•excuse  it,  and  emphasizes  the  conclusion 
that  it  was  wilful  and  deliberate,  and  under 
conditions  which  gave  to  the  conduct  strong 
color  of  disloyalty  and  insubordination. 

Nor  is  it  material  that  at  the  time  of 
the  dismissal  the  employer  did  not  know 
ol  his  conduct  at  Chicago,  and  did  not  as- 
flign  it  as  a  cause  of  dismissal.    Even  if  the 


eause  assigned  for  dismLsMal  was  not  in 
itself  sufficient,  if  it  appears  that  sufficient 
I  cause  therefor  did  in  fact  exist,  the  dismissal 
was  justified.  Wood,  Mast.  &  S.  §  121; 
Labatt,  Mast.  &  S.  §  189;  Carpenter  Steel 
Co.  V.  Norcross,  123  C.  C.  A.  63,  204  Fed. 
537,  Ann.  Cas.  191 6A,  1036;  Thomas  v.  Bea- 
ver Dam  Mfg.  Co.  167  Wis.  427^  147  N.  W. 
364,  Ann.  Cas.  1916A,  1020;  Loos  v.  George 
Walter  Brewing  Co.  146  Wis.  1,  140  Am. 
St.  Rep.  1062,  129  N.  W.  645;  Von 
Heyne  v.  Tompkins,  89  Minn.  77,  6  L.RA. 
(N.S.)  624,  93  N.  W.  901.  But  the  em- 
ployer did  then  know  the  des^rate  con- 
dition of  things  at  home;  did  know  that 
appellant's  place  was  there,  and  his  pres- 
ence there  much  needed;  did  know  appel- 
lant had  been  asked  at  Jackson  to  re- 
turn at  once  to  the  shop,  and  had  stated  he 
would -do  so  after  a  short  stay  at  Chicago 
for  buying  a  present;  and  did  know  that 
for  several  days  he  did  not  put  in  appear- 
ance at  his  place  of  duty.  Without  any 
excuse  appearing  for  the  absence,  such  as 
illness  or  other  unavoidable  cause  might  af- 
ford, the  employer  was  warranted  in  at- 
tributing it  to  a  wilful  disregard  of  the 
master's  interest,  and  to  insubordination, 
which,  in  our  judgment,  upon  this  record, 
justified  his  dismissal. 

The  order  of  the  District  Court  is  there- 
fore affirmed. 


Annotation — Grounds  or  justification  for  discharge  of  one  ^nployed  in 

executive  or  supervisory  capacity. 


latrodnetlon. 

Other  questions  arising  out  of  the  dis- 
charge of  a  servant  are  treated  in  notes 
cited  in  the  L.R.A.  Indexes  under  the 
title,  ^'Master  and  Servant,"  subtitle, 
^^Termination  of  relation;  discharge;  en- 
ticing." 

In  the  present  note  it  is  aimed  to  cover 
the  cases  involving  the  discharge  of  per- 
sons holding  executive  or  supervisory 
positions  with  special  references  to  the 
effect  of  the  grade  of  employment  upon 
the  sufficiency  of  the  grounds  for  dis- 
charge, the  cases  being  set  out  when, 
from  the  discussion  of  the  court  or  the 
circumstances  of  the  case,  it  appears  that 
the  grade  of  employment  was  impor- 
tant. In  a  number  of  eases  involving  the 
lawfulness  of  the  discharge  of  persons 
in  executive  or  supervisory  employment, 
there  is  nothing  in  the  circumstances  or 
in  the  statements  of  the  court  giving  any 
special  significance  to  the  fact  that  the 
person  held  a  supervisory  or  executive 
position,  but  such  cases  have  been  in- 
cluded in  brief  form  under  the  various 
headings  for  the  sake  of  completeness. 
L.R.A.1018C. 


Negleot  of  duties. 

The  courts  recognize,  as  was  done  in 
Re  Milwaukee  Motor  Co.  ante,  1027, 
that  one  holding  a  supervisory  position 
has  more  latitude  in  the  performance  of 
his  duties  than  does  a  mere  clerk  or 
workman;  but,  of  course,  the  extent  of 
his  discretion  in  such  matters  depends 
upon  the  particular  circumstances. 

Thus,  in  Moody  v.  Streissguth  Clothing 
Co.  (1897)  96  Wis.  202,  71  N.  W.  99. 
it  was  held  that  one  who  agreed  to  as- 
sume charge  of  and  manage  his  employ- 
er's business  and  store  in  a  certain  city, 
and  had  some  discretion  in  the  matter 
of  the  discharge  of  his  duties  and  the 
employment  of  his  time,  might  properly 
be  absent  from  the  store  at  times  when, 
according  to  his  judgment,  the  interests 
of  his  employment  demanded  him  to  be, 
and  such  absences  would  not  be  ground 
for  his  discharge.  The  court  said:  *0f 
course,  the  general  manager  of  a  busi- 
ness must  have  a  discretion  as  to  the 
manner  of  its  conduct  and  the  most  ad- 
vantageous use  of  his  own  time.  .  .  . 
If  they   [absences]   were  aetnallv  oeea- 
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sioned  by  and  employed  in  good  faith 
in  what  the  plaintiff  deemed  to  be  the 
furtherance  of  the  interests  of  the  de- 
fendant's  business,  they  could  afford  no 
ground  for  plaintiff's  discharge.'^ 

And  in  the  above  case,  where  one  of 
the  grounds  given  for  plaintiff's  dis- 
charge was  that  on  one  occasion  he  failed 
to  lock  the  store  at  night,  which  he  ex- 
plained by  saying  that  he  left  another 
to  lock  the  store,  the  court  said:  ^'It 
would  seem  that  the  general  manager  of 
a  business  would  have  power  to  delegate 
to  some  other  servant  the  performance  of 
so  simple  an  office." 

A  contract  by  which  plaintiff  agreed 
to  act  as  foreman  and  landscape  garden- 
er, and  take  charge  of  the  property  of 
defendant  and  give  his  whole  time  and 
attention  to  the  work,  with  a  stipulation 
that  he  would  keep  in  perfect  repair  the 
premises  and  the  roads  and  highways  on 
the  premises,  was  a  contract  for  person- 
al services,  and  not  a  general  contract 
to  perform  certain  work  according  to 
specifications  or  designs,  and  the  allega- 
tion of  performance  on  the  part  of  plain- 
tiff related  to  his  having  devoted  his 
skill  and  attention  to  the  work,  and  he 
was  entitled  to  show  that,  where  the  re- 
sults hoped  for  and  promised  were  not 
attained,  the  failure  might  be  explained 
by  showing  that  he  was  prevented  from 
fulfilling  his  agreement  by  defendant's 
acts  in  requiring  the  performance  of 
work  and  labor  outside  his  employment, 
which  so  occupied  his  time  that  he  was 
not  able  fully  to  keep  the  premises  and 
roads  in  perfect  repair,  and  that  to  keep 
the  premises  in  perfect  repair  required 
work  and  labor  in  addition  to  that  pos- 
sible by  plaintiff's  personal  efforts.  Sex- 
ton V.  Richardson  (1907)  6  Oal.  App. 
459,  92  Pac.  395. 

Absence  of  the  manager  of  a  hotel  for 
considerable  portions  of  the  day,  but  ex- 
plained by  him  on  the  ground  that  most 
of  this  time  was  used  in  the  necessary 
conduct  of  the  hotel  business,  such  as 
collecting  and  soliciting  trade,  did  not 
show  sufficient  neglect  of  duty  to  war- 
rant his  discharge.  Wyatt  v.  Brown 
(1897)  —  Tenn.  — ,  42  S.  W.  478. 

But  where  such  manager  having  sole 
charge  of  the  hotel,  the  owners  being  ab- 
sent most  of  the  time,  had  agreed  to 
give  his  undivided  attention  to  the  busi- 
ness, though  not  precluded  by  such 
agreement  from  taking  reasonable  time 
for  recreation,  he  was  not  justified  in 
taking  the  hours  from  8  to  12  every 
evening,  at  which  time  the  majority 
of  the  transient  guests  arrived  at  the 
hotel,  and  during  which  time  the  hotel 
L.R.A.1018C. 


was  left  in  charge  of  the  elevator  boy, 
who  was  not  competent  to  take  care  of 
the  business  properly;  and  such  neglect 
of  duty  was  sufficient  ground  for  the 
manager's  discharge.    Ibid. 

And  neglect  of  duty  by  persons  hold- 
ing executive  positions  has  been  held  to 
be  sufficient  ground  for  discharge  with- 
out special  reference  to  the  character  of 
plaintiff's  employment,  in  Hendrickson  v. 
Anderson  (1858)  50  N.  0.  (5  Jones,  L.) 
246  (overseer  and  manager  of  slaves; 
absence  from  farm,  disorderly  conduct 
in  a  sleeping  apartment,  intoxication, 
and  neglect  of  duty) ;  Glasgow  v.  Hood 
(1900)  —  Tenn.  — ,  57  S.  W.  162  (busi- 
ness manager  of  college  under  contract 
for  fifteen  years  for  one  third  of  the 
profits;  failure  through  incompetence  or 
otherwise  to  perform  his  duties  proper- 
ly; detailed  facts  not  being  given); 
Wright  V.  Lake  (1908)  48  Wash.  469,  93 
Pac.  1072,  (manager  of  dairy  business; 
negligence  in  permitting  team  to  run 
away  twice,  endangering  employer's 
property  and  other  persons);  Nash  v. 
Kreling  (1899)  6  OaL  Unrep.  233,  56 
Pac.  260  (whether  plaintiff  n^leeted 
duties  as  stage  manager  left  to  jury; 
verdict  for  defendant;  facts  of  neglect 
not  being  given) ;  Johnson  v.  Walker 
(1892)  155  Mass.  253,  31  Am.  St.  Rep. 
550,  29  N.  E.  522  (foreman  in  shoe  fac- 
tory absent  seven  weeks  though  because 
of  illness);  Smith  v.  Allen  (1862)  3 
Fost.  &  F.  (Eng.)  157  (superintendent 
of  chemical  factory ;  left  to  jury  whether 
his  hour^  -at  factory  showed  neglect  of 
duty). 

Inoompetenoe. 

Where  one  employed  as  manager  of  a 
turpentine  plant  was  ordered  by  his  em- 
ployer to  do  work  which  properly  was 
the  work  of  a  mechanic,  and  not  con- 
templated by  the  contract  to  be  that  of 
the  manager,  his  unskilful  manner  of 
doing  it  will  not  afford  grounds  for  dis- 
charging him,  in  the  absence  of  proof 
that  he  was  guilty  of  gross  negligence. 
Pringle  v.  Producers'  Turpentine  Co. 
(1910)  126  La.  1095,  53  So.  359. 

The  fact  that  one  employed  as  super- 
intendent of  a  mill  is  not  an  expert  in 
all  the  operations  under  his  charge  is  not 
necessarily  a  sufficient  ground  for  his 
discharge;  but,  to  constitute  such 
ground,  it  must  appear  that  it  was  neces- 
sary, to  enable  the  superintendent  to 
successfully  operate  the  mill,  that  he 
understand  such  operations  in  order  to 
intelligently  direct  those  under  him  in 
those  departments.  Eubanks  v.  Als- 
paugh  (1905)  139  N.  0.  520,  52  S.  E.  207. 


1032 


ANNO.— DISCHARGE  OF  SUPERVISING  SERVANT— GROUNDS. 


In  Carroll  v.  Cohen  (1914)  5  Boyce 
(Del.)  233,  91  Atl.  1001,  a  suit  for  the 
recovery  of  salary  due  on  a  written  con- 
tract for  the  employment  of  plaintiff  aa  | 
manager  of  the  retail  department  of  de- 
fendant's business,  in  which  plaintiff 
agreed  to  devote  his  entire  time,  atten- 
tion, and  energy  to  the  performance  of 
his  duties  as  such  manager,  and  in  which 
defendant  was  given  the  right  to  ter- 
minate the  agreement  if  plaintiff  should 
manage  the  business  under  his  supervi- 
sion badly  or  in  any  improper  way,  or 
should  misconduct  himself, — the  court 
said  that,  although  plaintiff  neither  in- 
sured nor  guaranteed  the  results  of  his 
work  as  manager  of  the  business,  he 
must  show  substantial  compliance  with 
all  the  provisions  of  the  contract,  and 
although  an  occasional  mistake  which 
might  have  been  made  by  any  competent 
manager  of  such  business  would  not  be 
inconsistent  with  a  substantial  com- 
pliance, yet,  on  the  other  hand,  mistakes 
of  a  nature  that  would  substantially  af- 
fect the  business  would  be  evidence  jus- 
tifying his  dismissal. 

IiMubordina'tioa. 


As  to  discharge  of  employees  general- 
ly for  disobedience  of  regulations,  see 
Thomas  v.  Houston,  S.  &  G,  Co.  37 
L.R.A.(N.S.)  960,  and  note. 

And  as  to  the  duty  of  servants  gener- 
ally to  obey  the  master's  orders,  see  De- 
velopment Co.  v.  King,  24  L.R.A.(N.S.) 
812,  and  the  note  thereto. 

It  is  recognized  that  one  holding  a 
position  of  responsibility  requiring  the 
exercise  of  executive  powers  is  not  bound 
to  as  strict  adherence  to  directions  of 
superiors  as  one  in  an  employment  in- 
volving the  exercise  of  less  responsibility 
and  discretion. 

So,   in   Cook   v.    Stabb    (1888)    New; 
Foandl.  Rep.  246,  the  refusal  by  the  su-  j 
perintendent  of  a  lobster  factory,  who  ! 
had  control  of  preparing  and  canning  | 
the    lobsters    and    the    people    engaged 
thereat  as  well  as  of  the  lobster  fisher- 
men, to  cease  taking  count  of  lobsters 
upon  their  arrival,  which  defendant  or- 
dered left  to  another,  and  to  confine  him- 
self to  the  factory,  was  held  to  be  justi- 
fied,   and    not   ground    for   peremptory 
discharge,  inasmuch  as  he  was  not  an 
ordinary  servant,  but  was  invested  with 
such  supervisory  powers  and  had  such 
peculiar  fitness  and  stood  so  high  in  the 
business  that  his  name  was  used  on  the 
labels  as  a  guaranty  of  superiority,  he 
testifying  that  it  was  necessary  for  him 
to  keep  tally  of  the  lobsters  to  properly 
manage  the  business,  and  that  his  repu- 
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tation  was  dependent  on  his  success,  and 
he  regarded  an  interference  with  him  in 
these  matters  as  a  breach  of  defendant's 
agreement  with  him. 

In  Park  Bros.«  &  Co.  v.  Bushnell 
(1894)  9  C.  C.  A.  138,  20  U.  S.  App.  425, 
60  Fed.  583,  an  action  involving  the  dis- 
charge of  one  employed  by  a  large  manu- 
facturer of  steel  as  superintendent  of 
agencies  for  the  sale  of  steel,  because  of 
alleged  disobedience  to  general  orders 
regarding  his  conduct  of  the  business, 
the  court  said  that  it  was  nmnifest  that 
the  relations  of  plaintiff  to  defendant 
were  not  those  of  a  menial  or  domestic 
servant,  but  that  he  had  been  the  super- 
intendent of  a  large  and  important  busi- 
ness for  a  long  time,  was  constantly  ob- 
liged to  be  the  representative  of  defend- 
ant in  different  states,  and  to  attend  with 
promptness,  resoluteness,  and  good  judg- 
ment to  its  large  pecuniary  interests; 
and  apparently  approved  of  a  charge  of 
the  trial  judge  to  the  effect  that  what 
would  justify  the  rescission  of  a  contract 
for  employment  in  the  case  of  a  mere 
workman  or  clerk  might  not  justify  it 
in  the  case  of  a  person  whose  duties  were 
of  such  a  character  as  those  whieh  were 
intrusted  to  plaintiff.^ 

In  Carpenter  Steel  Co.  v.  Norcross 
(1913)  123  C.  C.  A.  63,  204  Fed.  637, 
Ann.  Cas.  1916A,  1035,  involving  the  dis- 
charge of  one  employed  as  manager  of  a 
warehouse  and.  as  salesman,  on  the 
ground,  so  far  as  it  affected  his  duty  as 
manager,  that  he  had  been  guilty  of  in- 
subordination in  failing  to  obey  direc- 
tions contained  in  a  letter  of  embezzle- 
ment in  appropriating  portions  of  a 
fund  furnished  for  expenses  to  his 
own  use,  and  of  untruthfulness  in 
stating  that  he  had  certain  balances  on 
hand  which  he  did  not  in  fact  have,  the 
court,  in  determining  that  under  the  en- 
dence  these  matters  were  questions  for 
the  jury,  took  into  consideration  the  fact 
that  plaintiff's  position  was  one  of  high 
grade,  that  much  was  left  to  his  discre- 
tion and  judgment,  and  that  he  was  but 
slightly  hampered  by  directions,  citing 
Park  Bros.  &  Co.  v.  Bushnell  (Fed.) 
supra. 

In  Schaub  v.  Arc  Welding  Co.  (1900) 
123  mch.  487,  82  N.  W.  235,  an  action 
by  one  who  had  been  employed  as  ^n- 
eral  superintendent  of  defendant's  plant, 
who  was  discharged  for  insubordination 
toward  the  president  of  the  corporation, 
the  court  said :  "It  is  true  the  languajre 
of  plaintiff  might  be  deemed  disres[>e«t- 
ful,  but  we  are  not  prepared  to  say  that 
the  language  of  Mr.  Coffin  [the  presi- 
dent] was  altogether  respectful,  when  it 
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is  considered  that  the  plaintiff  occnpied 
a  position  of  great  responsibility/' 

While  presumably  it  is  the  duty  of  an 
ordinary  factory  saperintendent  upon 
reasonable  notice  to  attend  a  meeting 
of  the  board  of  directors  at  which  his 
presence  is  necessary  for  the  proper  con- 
duet  of  the  business,  whether  the  refusal 
to  obey  such  an  order  will  amount  to 
such  insubordination  as  would  justify 
his  discharge  may  depend  upon  the  rea- 
sonableness and  importance  of  the  order 
when  given,  the  degree  of  discretion  in- 
trusted to  him  or  required  by  the  nature 
of  his  work,  the  urgent  necessity  for 
giving  his  personal  attention  to  some 
other  part  of  his  work  at  the  time,  or 
other  circumstances  of  the  particular 
case.  So,  where  the  meeting  was  called 
at  another  city  and  there  was  no  evi- 
dence of  any  rule  or  custom  requiring 
him  to  attend  meetings  at  such  place, 
and  the  meeting  was  not  held  in  the  of- 
fice of  defendant,  but  in  the  law  office  of 
its  counsel,  and  was  apparently  not 
called  for  an  ordinary  business  confer- 
ence between  directors  and  superintend- 
ents, but  to  subject  the  superintendent 
to  an  examination  by  the  defendant's 
attorney,  it  was  not  error  to  refuse  to 
charge  that  such  refusal  was  a  sufficient 
ground  for  his  discharge.  Crabtree  v. 
Bay  State  Felt  Co.  (1917)  227  Mass.  68, 
116  N.  E.  536. 

In  Shaver  v.  Ingham  (1886)  58  Mich. 
649,  55  Am.  Rep.  712,  26  N.  W.  162,  the 
court  held  that  it  was  a  question  for 
the  jurv  whether  the  insubordination  of 
plaintiff,  a  foreman,  in  taking  part  of  a 
day  to  attend  to  his  own  business  against 
the  orders  of  his  employer,  where  ap- 
parently no  actual  harm  resulted  to  the 
employer  from  such  absence,  was  so  un- 
reasonable as  to  be  grounds  for  a  dismis- 
sal, the  court  apparently  recognizing  a 
distinction  between  menial  domestic 
servants  and  skilled  mechanics  or  other 
employees  as  to  what  insubordination 
would  be  grounds  for  dismissal,  but  mak- 
ing no  special  distinction  as  to  em- 
ployees holding  supervisory  positions. 

In  Lehigh  Valley  R.  Co.  v.  Snyder 
(1893)  56  K.  J.  L.  326,  28  Atl.  376,  it 
was  held  that  the  fact  that  a  captain  of 
a  boat  refused  to  obey  an  order  of  his 
superior  which  the  superior  had  no  legal 
power  to  give  was  not  ground  for  his 
dismissal. 

The    exercise,    with    greater   freedom 

than  contemplated  by  the  employer,  of 

a  discretion  given  to  the  manager  of  a 

store  as  to  the  extension  of  credit,  is  not 

disobedience.     Watson  v.  Ross  (1874)  5 
L.R.A.1918C. 


Anstr.  Jur.  (Viet.)  69,  Labatt,  Mast.  & 
S.  p.  837. 

One  employed  in  a  supervisory  capac- 
ity may  be  justified  in  refusing  to  do  the 
work  of  an  ordinary  employee. 

So,  in  Wright  v.  C.  S.  Graves  Land  Co, 
(1898)  100  WU.  269,  75  N.  W.  1000, 
where  plaintiff  was  employed  by  a  con- 
cern engaged  in  developing  a  tract  of 
land  and  establishing  a  village,  '^to  per- 
form such  labor  as  may  be  necessary  in 
the  superintending  the  clearin^r  of  land, 
building  of  roads,  constructing  of  build- 
ings, or  any  other  labor  that  may  be  re- 
quired of  him  by  the  party  of  the  first 
part,''  it  was  held  that  the  term  in  the 
contract,'^  or  any  other  labor  that  may 
be  required  of  him,"  meant  also  to 
superintend  any  other  labor  the  defend- 
ant might  have  done  there,  especially  in 
view  of  the  fact  that  the  parties  had  giv- 
en the  contract  a  practical  construction 
by  their  acts,  and  that  no  claim  seems 
to  have  been  made  that  plaintiff  should 
do  any  work  other  than  superintending 
until  it  became  evident  that  the  scheme 
to  build  the  city  was  not  developing  as 
expected;  and  refusal  of  plaintiff  to  use 
his  team  and  himself  engage  in  common 
labor  was  not  sufficient  ground  for  his 
discharge. 

And  a  woman  employed  "to  take 
charge  of  the  dressmaking  department 
as  manager  and  dressmaker,"  with  power 
to  employ  and  discharge  the  employees, 
and  to  have  entire  management  and  con- 
trol of  the  department,  was  not  em- 
ployed as  a  dressmaker,  and  had  a  right 
to  refuse  to  do  the  work  of  a  seamstress, 
and  such  refusal  was  not  a  sufficient 
ground  for  her  discharge.  Marx  v.  Mil- 
ler (1901)  134  Ala.  347,  32  So.  766. 

Where  a  superintendent  of  a  salt 
plant  was  told  by  those  in  charge  that 
he  would,  if  necessary,  be  required  to  per- 
form work  and  services  of  a  nature  sub- 
ordinate to  that  of  superintendent,  and 
that,  if  necessary,  he  would  be  required 
to  paint  the  smokestack  and  pull  ashes 
out  of  the  boiler,  the  court  was  author- 
ized to  submit  to  the  jury  the  charge 
that,  if  they  believed  defendant  required 
plaintiff  to  do  other  work  than  that  em- 
braced within  the  scope  of  his  employ- 
ment, they  might  find  for  plaintiff.  Lone 
Star  Salt  Co.  v.  Wilderspin  (1904)  — 
Tex.  Civ.  App.  — ,  81  S.  W.  327. 

One  employed  as  general  manager  of 
all  his  employer's  stores  in  a  certain  city 
was  justified  in  refusing  to  be  trans- 
ferred to  a  minor  store  where  his  duties 
would  be  those  of  a  salesman  and  porter, 
and  was  entitled  to  recover  for  his  dis- 
charge because  of  such  refusal.     Wolf 
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Cigar  Stores  Co.  v.  Kramer  (1908)  50 
Tex.  Civ.  App.  411,  109  S.  W.  990. 

In  Stuart  v.  Richardson  (1806)  Hume, 
390,  3  Scots'  Dig.  1800-1873,  col  243, 
it  was  held  that  a  person  hired  to  man- 
age a  farm  was  not  bound  to  officiate  as 
a  servant  of  all  work. 

And  in  Fairie  v.  M'Vicar  (1771)  2 
Hutch.  (Scot.)  168,  note,  Labatt,  Mast. 
&  S.  p.  884^  it  was  held  that  an  overseer 
of  a  coal  works  could  not  be  forced  to 
assist  at  the  windlass  wheel  and  click 
the  coals  at  the  pit. 

And  an  overseer  who  was  subordinate 
to  the  general  manager  of  a  farm  was 
held  entitled  to  refuse  to  do  manual 
work.  Cobban  v.  Lawson  (1868)  6  Scot 
L.  B.  60,  3  Scots'  Dig.  1800-1873,  col. 
226. 

But  the  fact  that  an  employee  holds 
a  position  of  authority  over  others,  in- 
volving the  exercise  of  executive  and 
supervisory  powers,  does  not  relieve  him 
from  all  duty  of  obedience  to  the  orders 
of  his  superiors. 

So,  in  Jerome  v.  Queen  City  Cycle  Co. 
(1900)  163  N.  Y.  351,  57  N.  E.  485,  where 
it  appeared  that  plaintiff,  who  was  su- 
perintendent of  a  factory  under  a  con- 
tract in  which  he  agreed  to  give  his 
services  to  the  employer  and  devote  his 
best  efforts  to  the  faithful  and  efficient 
discharge  of  the  duties  of  superintend- 
ent, had  been  absent  from  duty  on  sev- 
eral occasions,  and  had  been  warned  by 
his  employer  not  to  again  absent  him- 
self without  first  receiving  permission 
from  the  president,  but,  notwithstanding 
this,  absented  himself  for  one  day  to  at- 
tend to  business  of  his  own  after  inform- 
ing his  employer  that  he  was  going  to 
be  absent  and  being  refused  permission 
to  be  absent  on  that  day,  the  court  held 
that  such  absence  was  sufficient  ground 
for  his  discharge.  ^^The  plaintiff  was  in 
law  a  servant,  although  of  a  high  grade, 
with  full  control  and  discretion  as  to 
hiring  and  dismissing  all  the  other  serv- 
ants. In  other  respects  he  was  subject 
to  the  reasonable  orders  of  his  master, 
for  there  was  nothing  in  the  contract  to 
relieve  him  from  the  duty  of  obedience 
required  by  law.  He  had  chaiige  of  an 
extensive  manufactory  where  600  men 
were  at  work.  The  defendant  had  the 
right  to  manage  its  own  business  and  to 
decide  whether  the  services  of  the  plain- 
tiff were  necessary  at  the  factory  on  the 
day  in  question.  It  did  so  decide,  and 
he  had  no  power  to  overrule  the  deci- 
sion, for  that  would  make  the  master 
and  servant  change  places.  He  did  not 
ask  leave  to  go  some  other  day,  and  was 
not  told  that  he  could  not  go  some  other 
L.R.A.1918C. 


day  when  the  situation  of  the  business 
in  the  master's  judgment  would  permit 
it.  It  was  unreasonable  for  the  plain- 
tiff, when  employed  to  superintend  ex- 
tensive operations  and  many  men,  to 
take  a  day  off  at  will  for  a  private  pur- 
pose regardless  of  the  condition  of  the 
business  or  the  wishes  of  his  employer." 
The  court  said  further  that  whether  his 
absence  resulted  in  actual  injury  to  the 
business  of  defendant  was  not  the  ques- 
tion, for  it  had  a  tendency  to  have,  and 
would  naturally  have,  that  effect  in  a 
large  factory  where  something  was  liable 
to  occur  at  any  moment  which  would  re- 
quire the  presence  of  the  superintend- 
ent. 

Abusive  language  and  threats  of  per- 
sonal violence  to  the  son  and  acting 
agent  of  the  employer  are  sufficient 
ground  for  the  discharge  of  an  overseer. 
Toungblood  v.  Dodd  (1847)  2  La.  Ann. 
187. 

In  Degen  v.  Manistee,  F.  C.  &  E.  L. 
R.  Co.  (1897)  113  Mich.  66,  71  N.  \V. 
459,  it  was  held  that  the  refusal  of  a 
superintendent  of  a  street  railway  to 
carry  out  the  orders  of  the  president  as 
to  reinstating  a  man  whom  the  super- 
intendent had  taken  off  a  run  was  suffi- 
cient ground  for  his  discharge,  the  presi- 
dent having  direct  charge  of  all  the 
affairs  of  the  street  railway  company, 
and  plaintiff  being  under  contract  **to 
perform  such  duties  as  mav  be  required 
of  him," 

Where  the  captain  of  a  boat  declined 
further  to  serve  in  such  capacity  because 
of  the  employment  of  a  new  engineer 
for  the  boat  against  his  objection  that 
such  engineer  was  incompetent  and  that, 
as  master  of  the  steamer,  plaintiff  would 
regard  himself  and  the  vessel  as  being 
unsafe  if  such  person  acted  as  engineer, 
on  account  of  threats  made  by  him 
against  the  life  and  person  of  the  plain- 
tiff, plaintiff  was  properly  discharged, 
in  the  absence  of  any  arrangement  giving 
him  the  right  to  select  his  engineer  or 
any  other  member  of  the  crew.  Green 
V.  Watson  (1891)  60  Hun,  582,  14  N,  Y. 
Supp.  820. 

In  Townsley  v.  Bankers'  L.  Ins.  Co. 
(1900)  56  App.  Div.  232,  67  N.  Y.  Supp. 
664,  it  was  held  that  one  employed  as 
general  manager,  having  entire  control 
of  the  agency  force  of  an  incorporated 
assessment  insurance  company,  the 
stockholders  of  which  consisted  of  the 
policy  holders,  was  guilty  of  a  distinct 
violation  of  his  duty  when  he,  acting  as 
an  employee  or  officer  of  the  company, 
obtained  from  the  policy  holders  proxies 
to  vote  at  a  meeting  of  the  members  of 
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the  corporation^  under  an  implied  rep>. 
resentation  that  Buch  proxies  were  to 
be  used  to  continue  the  present  officers, 
when  in  fact  he  intended  to  use  and  did 
use  them  for  the  purpose  of  ousting  the 
officers  of  the  company  and  selecting 
others  in  their  place,  and  that  such  eon- 
duct  was  a  sufficient  ground  for  his  dis- 
charge. 

An  attempt  by  an  overseer  of  slaves 
to  (control  them  contrary  to  the  positive 
commands  of  the  owner  is  sufficient 
ground  for  his  discharge.  Lane  v.  Phil- 
lips (1859)  51  N.  C.  (6  Jones,  L.)  455. 

One  employed  as  manager  of  a  pub- 
lishing department  '^with  reasonable  and 
proper  authority  to  conduct  it,"  who  was 
to  receive  as  compensation  a  proportion 
of  the  profits  of  tl^e  business  and  at  the 
expiration  of  the  contract  one  third  of 
the  value  of  the  stock,  copyright,  and 
trade,  to  be  paid  in  a  sum  of  money  equal 
to  such  value,  was,  in  exercising  author- 
ity in  his  department,  subordinate  to  his 
employer,  the  corporation  defendant,  and 
was  subject  to  disehoige  for  inffubordi- 
nation  in  refusing  to  move  his  office  from 
one  floor  to  another  of  the  building. 
Peniston  v.  John  Y.  Huber  Co.  (IPOO) 
196  Pa.  580,  46  Atl.  934. 

In  Green  v.  Somers  (1916)  163  Wis. 
96,  157  N.  W.  529,  it  was  held  that  re- 
fusal by  one  who  was  employed  as  gen- 
eral manager  of  a  hotel  with  no  defini- 
tion of  his  duties  except  as  embraced  in 
the  term  "general  manager,"  to  com- 
ply with  orders  of  his  superior  to  ap- 
point an  assistant  manager,  to  have  the 
storekeeper  make  all  the  purchases,  to 
close  the  hotel  laundry,  and  to  discharge 
help  employed  for  the  personal  benefit  of 
the  manager  and  bis  family,  was  suffi- 
cient insubordination  to  warrant  his  dis- 
cbarge. 

That  a  superintendent  of  a  railroad 
sent  someone  else  to  investigate  an  acci- 
dent resulting  in  death,  which  occurred 
on  the  road,  instead  of  investigating  it 
personally  as  directed,  though  perhaps 
no  disrespect  was  intended,  together  with 
errors  in  his  accounts,  was  sufficient 
ground  for  his  discharge.  Webster  v. 
Grand  Trunk  R.  Co.  (1857)  1  Lower  Oan. 
Jur.  223. 

In  Dick  V.  Canada  Jute  Co.  (1886)  30 
Lower  Can.  Jur.  185,  it  was  held  that 
an  insolent  manner  toward  the  director 
and  president  of  a  factory,  and  disobe- 
dience of  and  noncompliance  with  orders, 
were  grounds  for  the  discharge  of  the 
manager  of  the  plant. 

The  fact  that  an  overseer  of  slaves 
used  abusive  language  toward  his  em- 
ployer and  threatened  him  with  violence 
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because  the  employer  changed  the  em- 
ployment of  slaves  without  consulting 
the  overseer  was  sufficient  ground  for  his 
discharge.  Boone  v.  Lyde  (1848)  S 
Strobh.  L.  (S.  0.)  77. 

A  claim  by  one  employed  as  clerk  and 
manager  to  superintend  and  conduct  a 
business,  he  being  paid  a  salary  and 
sometimes  a  share  of  the  profits,  that  he 
was  a  partner  in  the  business,  was  suffi- 
cient ground  for  his  discharge.  Amor 
V.  Pearon  (1839)  1  Peary  &  D.  398,  9 
Ad.  &  El.  648,  112  Bng.  Reprint,  1320,  2 
W.  W.  &  H.  81,  8  L.  J.  Q.  B.  N.  S.  96. 

In  Cussons  v.  Skinner  (1843)  11  Mees. 
ft  W.  161,  162  Eng.  Reprint,  758,  12  L. 
J.  Exch.  N.  S.  347,  an  action  for  the 
wrongful  discharge  of  plaintiff  as  man- 
ager of  defendant's  manufactory,  it  was 
held,  under  a  plea  that  plaintiff  so 
wrongfully,  disobediently,  and  unskilful- 
ly conducted  himself  that  defendant  suf- 
fered loss,  that,  in  order  to  support  such 
plea,  it  was  necessary  to  show  not  only 
disobedience,  but  such  disobedience  as 
occasioned  a  loss. 

And  disobedience  of  orders  was  held 
to  be  sufficient  grounds  for  discharge, 
without  any  apparent  importance  at- 
taching to  the  fact  that  the  party  held 
a  supervisory  position,  in  Kenner  v. 
Southwestern  Oil  Co.  (1904)  113  La.  80, 
36  So.  895  (local  manager  of  oil  sales; 
refusal  to  make  reports  as  ordered) ; 
Kessee  v.  Mayfield  (1859)  14  La.  Ann. 
90  (overseer  of  plantation;  disobedience 
of  instructions) ;  Von  Heyne  v.  Tomp- 
kins (1903)  89  Minn.  77,  5  L.R.A.(N.S.) 
524,  93  N.  W.  901  (manager  of  farm; 
disobedience  of  orders  regarding  sale  of 
stock) ;  Smith  v.  Herring-Hall-Marvin 
Safe  Co.  (1909)  115  N.  Y.  Supp.  204 
(sales  manager  under  general  contract  of 
employment  without  specifications  as  to 
duties  or  place;  refusal  to  go  to  another 
city  to  work) ;  Voelckel  v.  Banner  Brew- 
ing Co.  (1895)  9  Ohio  C.  C.  318,  6  Ohio 
C.  D.  80,  2  Ohio  Dec.  168  (  general  man- 
ager and  superintendent  of  business; 
failure  to  turn  over  money  collected  aa 
directed,  but  instead  applying  part  of  it 
to  his  salary) ;  Gallagher  v.  Wavne 
Steam  Co.  (1898)  188  Pa.  95,  41  Atl.  296 
(manager  of  plant;  obstinate  refusal  to 
comply  with  orders  of  employer  as  to 
method  of  installing  appliances  for  cus- 
tomers). 

Condnet    toward    or    relations    wltk 
snbordinates. 

The  infliction  of  cruel  and  unusual 
punishment  upon  a  male  slave  of  a  plan- 
tation, and  immoral  conduct  with  the 
female  slaves,  were  held,  in  Dwyer  v. 
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Cane  (1851)  (>  La.  Ann.  707,  to  be  suf- 
ficient ground  for  the  discharge  of  an 
overseer,  although  he  was  not  guilty  of 
such  mismanagement  of  the  plantation 
as  would  have  authorized  his  dismissal. 

Rules  for  the  government  of  a  planta- 
tion under  which  the  manager  was  en- 
Joined  not  to  abuse  or  whip  tenants,  and 
under  which  he  was  not  permitted  to 
carry  a  pistol,  it  being  the  owner's  pur- 
pose to  avoid  all  manner  of  disturbances 
and  encounters  between  the  manager  and 
tenants,  and  to  secure  quiet  and  orderly 
conduct  of  his  property,  were  reasonable 
and  commendable,  and  a  manager  who 
refused  to  comply  with  such  rules  was 
properly  discharged.  Corley  v.  Rivers 
(1914)  107  MiB8.  67,  64  So.  964. 

Where  an  overseer  of  slaves  knocked 
a  slave  down  with  a  handspike  because 
of  disobedience,  and  continued  to  beat 
him  until  the  blows  resulted  in  his  death, 
the  employer  not  only  had  a  right  to 
discharge  him,  but  it  was  his  duty  to 
do  so.  Posey  v.  Garth  (1821)  7  Mo.  94, 
37  Am.  Dec.  183. 

In  Boone  v.  Lyde  (1848)  3  Strobh.  L. 
(S.  0.)  77,  it  was  held  that  the  fact  that 
an  overseer  of  slaves,  employed  under 
a  written  contract  stipulating  that 
he  was  to  govern  the  slaves  with 
humanity  and  kindness,  snapped  a  gpin 
at  a  slave  who  ran  away  from  a  flogging, 
and  would  probably  have  killed  the 
slave  had  not  the  gun  failed  to  explode, 
was  sufficient  ground  for  his  discharge. 

Miskeeping  the  time  of  employees  by 
an  overseer  of  a  plantation,  causing  con- 
stant dissatisfaction  among  such  em- 
ployees  and  danger  of  losing  them,  to- 
gether with  the  fact  that  the  overseer 
was  sick  for  a  considerable  period  of 
the  time,  was  sufficient  ground  for  ter- 
minating his  employment.  Miller  v.  Gid- 
iere  (1884)  36  La.'  Ann.  201. 

In  Lindner  v.  Cape  Brewery  &  Ice  Co. 
(1908)  131  Mo.  App.  680,  111  S.  W. 
600,  where  it  appeared  that  plaintiff  was 
employed  as  brew  master  and  superin- 
tendent of  the  bottling  department  of  a 
brewery,  and  upon  the  manager  rein- 
stating an  employee  of  the  bottling  de- 
partment whom  plaintiff  had  discharged 
for  a  trivial  offense,  plaintiff  refused  to 
continue  his  work  in  the  bottling  de- 
partment unless  such  employee  would 
agree  to  obey  him,  it  was  held  that  such 
refusal  was  sufficient  ground  for  his  dis- 
charge. 

If  an  overseer,  either  negligently  or 
for  want  of  capacity,  makes  mistakes 
about  his  master's  business  detrimental 
to  his  master's  interest,  he  may  be  dis- 
charged; bur  if  he  is  competent  to  dis- 
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,  charge  the  duties  of  his  employment,  and 
not  negligent  in  the  performance  of  his 
duty,  it  is  no  ground  to  discharge  him 
merely  that  he  is  unable  to  control  some 
of  the  laborers  whom  he  is  employed  to 
superintend.  Hattaway  v.  Sanderlin 
(1916)  146  Ga.  219,  88  S.  E.  941. 

One  employed  as  superintendent  of 
printing  at  a  time  when  a  strike  was  on 
in  the  printing  establishment,  who  ful- 
filled his  duties  efficiently,  was  improper- 
ly discharged  where  the  reason  given  by 
defendant's  manager  for  plaintiff's  dis- 
charge was  that  the  men  would  not  work 
witt  plaintiff.  Sun  Printing  &  Pub. 
Asso.  V.  Edwards  (1905)  69  C.  C.  A,  365, 
136  Fed.  591. 

Receipt  by  a  foreman  of  money  from 
an  employee  under  him,  with  knowledge 
that  it  was  given  for  the  purpose  of 
securing  a  preference  in  giving  out  work, 
was  sufficient  reason  for  his  discharge. 
Engel  v.  Schoolherr  (1884)  12  Daly  (N. 
Y.)  417. 

EnKagins  in  oti&er  bnalneMi. 

Generally,  as  to  interest  in  or  connec- 
tion with  other  business  as  ground  for 
discharge  of  an  employee,  see  Myers  v. 
Roger  J.  Sullivan  Co.  34  L.R.A.\N.S.) 
1217,  and  note. 

As  to  right  of  principal  or  employer  to 
earnings  by  agent  or  servant  who  under- 
takes extraneous  work,  see  notes  to  Bar- 
ber v.  National  Carbon  Co.  5  L.R.A. 
(N.S.)  1154,  and  Ogallah  Elevator  Co. 
V.  Harrison,  L.R.A.1916D,  782. 

One  employed  to  superintend  the  lum- 
ber yard  of  his  employer,  with  which 
was  connected  the  business  of  purchasing 
and  shipping  wood,  was  properly  dis- 
charged for  engaging  in  the  wood  busi- 
ness so  that  he  came  in  competition  with 
his  employer,  both  at  the  buying  and  sel- 
ling points,  even  though  he  conducted 
such  business  entirely  by  agents  and 
gave  his  whole  time  and  attention  to 
the  business  of  his  employer.  Dieringer 
V.  Meyer  (1877)  42  Wis.  311,  24  Am. 
Rep.  415. 

The  fact  that  a  foreman  of  a  certain 
part  of  the  work  of  a  dairy  entered  into 
a  partnership  for  the  sale  and  distribu- 
tion of  milk,  thus  coming  in  competition 
with  his  employer  not  only  general- 
ly, but  in  the  same  locality,  seeking  and 
inducing  numerous  customers  of  his 
employer  to  take  milk  from  him  instead 
of  from  the  employer,  was  sufficient 
ground  for' his  discharge,  notwithstand- 
ing the  fact  that  the  part  of  the  dair>- 
business  over  which  he  was  foreman  had 
no  direct  connection  with  the  selling  and 
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distribution  of  milk.    Hibbard  ▼.  Wood 
(1912)  49  Pa.  Saper.  €t.  513. 

In  Atlantic  Compress  Co.  v.  Toiing 
(1903)  118  aa.  868, 45  8.  E.  677,  a  suit  by 
one  who  was  diseharged  from  service  in 
eondueting  the  business  of  a  cotton  com- 
press and  warehouse,  under  which  em- 
ployment it  was  his  duty  to  devote  all 
his  time  to  the  service  of  defendant, 
he  being  discharged  because,  although 
defendant  was  engaged  in  the  business 
of  loading  cotton  on  railroad  cars,  he 
engaged  in  loading  cotton  for  another 
mill  and  used  the  appliances  and  em- 
ployees of  defendant  for  that  purpose 
without  its  knowledge  or  consent  and  re- 
ceived the  compensation  therefor,  the 
cjourt  said :  "Such  a  privilege,  under  any 
circumstances,  and  especially  when  the 
employee  is  a  superintendent,  would 
tend  to  induce  the  employee  to  prefer  his 
personal  interest  to  that  of  his  employer, 
and  to  make  excuses  for  neglecting  the 
business  of  his  employer,  and  to  avail 
himself  of  opportunities  to  pursue  his 
own  advantage.  If  the  evidence  had 
shown  satisfactorily  that  the  employee 
in  this  case  was  not,  during  regular 
working  hours,  constantly  occupied  with 
duties  he  owed  to  his  employer,  a  due 
regard  for  the  obligations  imposed  upon 
him  by  his  contract  of  employment 
would  have  required  him  to  obtain  the 
consent  of  his  employer  before  he  should 
mdertmke,  for  his  own  benefit,  duties 
outside  of  his  regular  business." 

Where  a  territorial  sales  manager  for 
a  manufacturing  corporation  contracted 
to  give  his  "whole  time  and  attention 
and  best  endeavors  to  the  business  of  the 
company,"  it  was  error,  in  an  action  for 
his  disehai^,  for  the  court  to  instruct 
the  jury  that  the  manager  mieht  give 
some  of  his  time  to  the  business  of  an- 
other concern,  provided  such  attention 
did  not  interfere  with  his  duty  to  de- 
fendant. Hughes  V.  Toledo  Scale  &  Cash 
Register  Co.  (1905)  112  Mo.  App.  91,  86 
S.  W.  895. 

But  in  Brownell  v.  Ehrich  (1899)  43 
App.  Div.  369,  60  N.  T.  Supp.  112,  leave 
to  appeal  denied  in  (1899)  44  App.  Div, 
630,  60  N.  Y.  Supp.  1134,  it  was  held 
that  the  fact  that  plaintiff,  who  was  em- 
ployed as  buyer  and  manager  of  a  de- 
partment of  defendant's  store  in  New 
York,  formed  a  corporation  for  the  sale 
of  bicycles  in  Brooklyn,  was  not  suffi- 
cient ground  for  bis  discharge  so  long 
as  it  did  not  interfere  with  his  employ- 
er's business  and  the  contract  of  employ- 
ment did  not  exclude  him  from  engaging  | 

in  other  business. 
L.R.A.1918C. 
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Generally,  as  to  discharge  under  a  con- 
tract of  employment  which  requires 
work  to  be  satisfactory,  see  Beissel  v. 
Vermillion  Farmers'  Elevator  Co.  12 
L.R.A.(N.S.)  403;  Mackenrie  v.  Minis, 
23  L.R.A.(N.S.)  1003;  Sehmand  v.  Jan- 
dorf,  44  L.B.A.(N.S.)  680;  and  American 
Music  Stores  v.  Kussel,  L.R.A.1916F, 
882,  and  the  notes  thereto. 

In  Snyder  v.  Greenhut  (1911)  71  Misc* 
117, 127  N.  Y.  Supp.  1068,  an  a<rtion  for 
wrongful  discharge  of  plaintiff  from  his 
position  as  manager  of  and  buyer  for 
the  shoe  department  of  defendant's  busi- 
ness, under  a  contract  by  which  he  cov- 
enanted to  ^'give  satisfactory  service" 
to  defendafit,  the  court  held  that  it  was 
erroneous  to  leave  it  to  the  jury, "under 
instructions,  to  determine  whether  plain- 
tiff's services  were  executed  with  such 
skill  and  care  as  a  reasonable  man  might 
be  satisfied  with,  or  whether  or  not  nis 
services  were  of  such  a  character  that 
defendant  was  justified  in  discharging- 
him,  making  a  distinction  between  such 
a  position  as  that  held  by  plaintiff,  which 
required  considerable  executive  ability 
and  sound  judgment,  and  that  of  an  ordi- 
nary employee  in  this  respect,  the  posi- 
tion which  plaintiff  contracted  to  fill  be- 
ing one  of  trust  and  confidence,  and  not 
within  the  rule  requiring  that  the  em- 
ployer's dissatisfaction  be  based  on  rea* 
sonable  grounds. 

And  the  legality  of  the  discharge  of 
persons  employed  in  supervisory  capac- 
ities was  sustained  on  the  ground  of  dis- 
satisfaction on  the  part  of  the  employer, 
apparently  without  any  special  signifi- 
cance attaching  to  the  grade  of  the  em- 
ployment, in  American  Music  Stores  v. 
Kussel  (1916)  L.R.A.1916F,  882,  146  C* 
C.  A.  354,  232  Fed.  306  (western  man- 
ager of  defendant's  stores  contracting  to 
serve  "to  the  satisfaction  of"  defendant; 
good  faith  in  dissatisfaction  being  suf- 
ficient);  Mackenzie  v.  Minis  (1909)  132 
aa.  323,  23  L.R.A.(N.S.)  1003,  63  S.  E. 
900,  16  Ann.  Cas.  723,  (gardener  and 
manager  of  farm ;  the  contract  providing^ 
for  services  "to  the  satisfaction  of  the 
employer,  good  faith  in  dissatisfaction 
only  being  required) ;  Teichner  v.  Pope 
Mfg.  Co.  (1900)  125  Midi.  91,  83  N.  E. 
1033  (manager  of  local  business  em- 
ployed with  power  in  employer  to  ter- 
minate employment  for  conduct  unsatis- 
factory to  the  employer  or  for  other 
cause,  the  discharge  being  because  de- 
fendant had  an  opportunity  to  place  in 
charge  a  manager  having  had  more  ex- 
perience, which  it  bona  fide  believed 
would  be  to  its  benefit) ;  Sehmand  v.  Jaur 
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dorf  (1913)  175  lUch.  88,  44  L.R.A. 
(N.S.)  680,  140  N.  W.  996,  Ann.  Cas. 
I915A,  746  (candy  maker  and  manager 
of  retail  store  with  two  or  three  assist- 
ants to  "serve  to  the  satisfaction"  of 
the  employer;  Diggle  v.  Ogston  Motor 
Co.  [1916]'  W.  N.  (Bag.)  37,  12  L.  T.  N. 
S.  1029,  84  L.  J.  K.  B.  N.  S.  2165  (super- 
intendent of  motor  works  to  perform 
duties  "to  the  satisfaction  of  the  direct- 
ors;" dissatisfaction  being  genuine 
though  not  well  founded);  Corgan  v. 
George  F.  Lee  Coal  Co.  (1907)  218  Pa. 
386,  120  Am.  St.  Rep.  891,  67  Atl.  656, 
11  Ann.  Cas.  838  (mine  foreman  em- 
ployed so  long  as  he  satisfactorily  per- 
formed his  duties  as  foreman;  the 
dissatisfaction  being  genuine  though, 
perhaps,  not  well  founded). 

But  the  employer  may  be  liable  if  the 
alleged  dissatisfaction  is  not  bona  fide. 
Farmer  v.  Golde  Clothes  Shop  (1916) 
225  Mass.  260,  114  N.  E.  330  (manager 
of  store) ;  Diamond  v.  Mendelsohn 
(1913)  166  App.  Div.  636,  141  N.  Y. 
Supp.  776  (foreman  of  a  factory  engaged 
to  serve  *'to  best  of  his  ability  and  com- 
plete satisfaction  of  his  employer,'^ 
.where  alleged  dissatisfaction  was  an  evi- 
dent afterthought,  cutting  expense  be- 
ing given  at  the  time  of  discharge  as  the 
reason  therefor) ;  Beissel  v.  Vermillion 
Farmers'  Elevator  Co.  (1907)  102  Minn. 
229,  12  L.R.A.(N.S.)  403,  113  N.  W. 
575  (manager  of  elevator). 

So,  under  a  contract  providing  for  the 
employment  of  plaintiff  as  foreman  of 
defendants'  molding  shop  '^for  a  term  of 
three  years,  or  as  long  as  he  performs 
his  duty  in  a  successful  or  satisfactory 
manner,''  defendants  were  liable  for 
damages  in  discharging  plaintiff  during 
the  three-year  period,  since  his  duties  as 
foreman  were  performed  in  a  good,  ef- 
ficient, and  workmanlike  manner. 
Bridgeford  &  Co.  v.  Meagher  (1911)  144 
Ky.  479,  139  S.  W.  750. 

And  a  mere  recital  in  a  contract  of 
employment,  that  the  employee  (a  man-r 
ager  of  a  sales  department)  was  desir- 
ous of  filling  such  position  to  the  satis- 
faction of  the  parties  of  the  first  part, 
was  a  mere  statement  of  an  obvious 
state  of  mind  of  the  employee  at  the 
time,  and  was  not  sufficient  to  author- 
ize his  discharge  because  of  dissatisfac- 
tion, the  emplovment  being  for  a  definite 
period.  Heller  v.  Bodensiek  (1913)  81 
Misc.  222,  142  N.  Y.  Supp.  496. 

Immoral  or  intemperate  oondnot. 

The  question  of  intoxication  as  ground 

for  discharge  of  a  servant  or  agent  is 
L.R.A.1918C. 


{  discussed  generally  in  a  note  to  Willis 
V.  Lower>,  38  L.B.A.(N.S.)  339. 

In  Armour-Cudahy  Packing  Co.  v. 
Hart  (1893)  36  Neb.  166,  64  N.  W.  262, 
where  the  manager  of  defendant's  pack- 
ing establishment  was  discharged  for 
neglect  of  his  duties,  it  appeared  that 
plaintiff  constantly  used  intoxicating 
liquors  in  considerable  quantities  and 
permitted  the  foreman  immediately  un- 
der him  to  use  such  liquors.  The  court 
said:  '^It  is  clearly  shown  that  liquor 
for  the  use  of  the  defendant  in  error  and 
others  was  constantly  kept  at  hand  and 
was  continually  drank;  thus  the  influence 
of  the  manager  was  given  in  favor  of 
its  use  by  subordinates  and  employees. 
The  offense  is  much  more  serious  when 
committed  by  one  in  authority  than  by 
a  mere  laborer,  as  the  example  and  in- 
fluence of  the  manager  is  thus  placed 
in  favor  of  its  use.  With  the  amoiint  of 
liquor  shown  to  have  been  consumed  by 
the  defendant  in  error  and  his  subor- 
dinates, it  is  not  a  matter  of  surprise 
that  duties  were  neglected  and  the  plain- 
tiff in  error  sustained  loss." 

In  Physioc  v.  Shea  (1885)  75  Oa.  466, 
it  was  held  that  the  disehaige  of  a  fore- 
man of  a  tailor  shop  was  justified  be- 
cause he  went  on  a  spree  for  from  one 
to  several  days,  thus  neglecting  his  busi- 
ness as  foreman. 

One  engaged  as  a  choir  master  of  a 
church  was  properly  dismissed  for  being 
drunk  upon  his  first  appearance  for  duty. 
Martin  v.  Lane  (1885)  3  ManitoliA  L.  R. 
314. 

One  who  contracted  to  superintend 
two  farms  was  bound  thereby  f mr  rea- 
sonable attention  to  his  employer's  farm 
hands  and  for  ordinary  skill  in  eonduct- 
ing  the  operations  of  the  farms,  both  of 
which  required  his  personal  service  on 
the  farms  and  with  the  farm  hands  at 
the  usual  and  accustomed  times  for 
work;  and  where  it  was  shown  that  he 
was  often  seen  at  grogshops  and  at  a 
bowlLug  alley  at  the  depot  in  the  working 
hours  of  the  day  and  on  Sundays,  and 
at  one  time  was  seen  engaged  in  playing 
cards  in  the  forenoon  of  a  week  day,  and 
was  frequently  excited  with  spirits, 
but  not  drunk,  it  was  not  necessary,  to 
justify  his  discharge,  to  show  that  any 
special  injury  resulted  therefrom  to  his 
employer,  as  his  conduct  had  a  tendency 
to  damage  the  employer,  and  the  em- 
ployer was  not  bound  to  wait  until  his 
crop  was  ruined  before  he  removed  the 
cause  of  the  impending  evil.  Fly  v. 
Armstrong  (1858)  50  N.  0.  (5  Jones,  L.) 
339. 

And   the   use  of  intoxicating  liquors 
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was  held  sufficient  ground  for  discharge 
without  special  reference  to  the  grade 
of  the  emplovmenty  in  Marshall  v.  Cen- 
tral Ontario  R.  Co.  (1897)  28  Ont.  Rep. 
241  (roadmaster  using  liquor  while  on 
duty,  though  it  did  not  actuallv  inter- 
fere with  his  work);  Clouston  &  Co.  v. 
Corry  [1906]  A.  C.  (Eng.)  122,  76  L.  J. 
P.  C.  N.  S.  20,  54  Week.  R^p.  382,  93 
L.  T.  N.  S.  706,  22  Times  L.  R.  107 
(manager  of  grain  and  produce  depart- 
ment, drunk  and  disorderly  in  street,  for 
which  he  was  fined) ;  Nolan  v.  Danks 
(1842)  1  Roh.  (La^)  332  (drunkenness 
of  overseer  of  plantation  sufficient  even 
without  the  stipulation  against  drinking 
embodied  in  the  contract  of  hiring). 

In  Brownell  v.  Ehrich  (1899)  43  App. 
Div.  369,  60  N.  Y.  Supp.  112,  leave  to 
appeal  denied  in  (1899)  44  App.  Div. 
630,  60  N.  Y.  Supp.  1134,  where  one  of 
the  grounds  for  the  discharge  of  plain- 
tiff, who  was  employed  as  a  buyer  and 
manager  of  a  department  of  defendant's 
store,  was  the  alleged  immoral  relation 
with  a  woman  not  connected  with  the 
store,  the  court  held  that  such  relation 
was  not  a  sufficient  ground  for  his  dis- 
chai^e  in  the  absence  of  evidence  tend- 
ing to  show  that  the  master's  business 
was  or  was  likely  to  be  injuriously  af- 
fected thereby.  But  the  court  says 
obiter :  "Even  in  an  employment  of  this 
character,  we  are  clear  that,  if  a  super- 
intendent or  foreman  used  his  position 
to  debauch  or  corrupt  the  morals  of  a 
female  employee,  his  discharge  by  the 
noiaster  would  be  not  only  justifiable,  but 
an  imperative  duty." 

One  contracting  to  superintend  min- 
ing property  impliedly  contracts  that  he 


will  conduct  himself  in  and  around  the 
premises  with  ordinary  decency,  and  if 
he  kept  dissolute  women  on  the  prem- 
ises and  was  guilty  of  immoral  conduct 
with  them,  it  was  sufficient  ground  for 
his  discharge.  Movnahan  v.  Interstate 
Min.  Mill.  &  Development  Co.  (1903)  31 
Wash.  417,  72  Pac.  81. 

One  employed  as  manager  of  a  manu- 
facturing drug  business  was  properly 
discharged  upon  its  being  ascertained 
that  he  was  manufacturing  and  selling 
drugs  for  illegal  purposes.  Kidd  v. 
American  Pill  &  Medicine  Co.  (1894)  91 
Iowa,  261,  59  N.  W.  41. 

Proof  of  several  acts  of  deception, 
misrepresentation,  and  fraud  on  the  part 
of  one  employed  as  sales  manager,  a 
position  requiring  uprightness  and  per- 
sonal integrity,  was  sufficient  to  warrant 
his  discharge.  London  v.  G.  A.  Kelly 
Plow  Co.  (1913)  —  Tex.  Civ.  App.  — , 
155  S.  W.  556. 

Introduction  of  gambling  into  a  hotel 
by  the  manager  thereof  was  sufficient 
ground  for  his  discharge.  Wyatt  v. 
Brown  (1897)  —  Teim.  — ,  42  S.  W.  478. 

One  employed  as  manager  in  certain 
cities  of  the  business  of  a  commercial 
rating  agency,  having  charge  of  ratings 
and  oversight  over  employees,  and  being 
intrusted  with  a  power  of  attorney  en- 
abling him  to  have  cinnmand  of  all  the 
funds  of  the  company  passing  through 
his  hands,  was  properly  discharged  for 
refusing  to  give  up  speculating  on  mar- 
gins in  the  stock  and  grain  exchanges, 
by  which  he  had  lost  his  private  fortune 
and  incurred  debts.  Priestman  v.  Brad- 
street  (1889)  16  Ont.  Rep.  558. 

R.  Lr.   S. 


UNITSD  STATES  CIRCUIT  COURT  OF 
APPEAI4S,  SECOND  CIRCUIT. 

AUNT  JEMIMA  MILLS  COMPANY,  Appt, 

V. 

KIGNEY  &  COMPANY. 

(247  Fed.  407.) 

Estoppel  —  acquiescence  —  use  oi  trade- 
mark. 

1.  A  written  statement  by  an  owner  of  a 
trademark  that  he  supposed  the  mark  might 
be  used  on  other  classes  of  goods  without 
violating  any  law  does  not  amount  to  an 
acquiescence  in  such  use  of  the  mark  which 
-will  amount  to  an  estoppel  to  object  thereto. 
Ji^or  other  cases,  see  Estoppel,  III,  g,  1,  in 

Dig,  1-52  N.  8, 

Xote.  ^As  to  use  of  tradename  or  trade- 
mark on  articles  other  than  those  to  which 
it  is  applied  by  the  owner,  see  annotation 
following  this  case,  post,  1044. 
L.R.A.1918C. 


Tradenmrk  —  use  on  other  avtlcleB. 

2.  A  trademark  adopted  for  use  on  pan- 
cake flour  cannot  be  used  by  another  person 
for  a  different  but  correlated  article,  such 
as  syrup  or  sugar  cream. 

For  other  cases,  see  Tradema/rke,  IV.  in  Dig. 
1-52  N.  S. 

Same  —  delay  —  effect. 

3.  A  delay  of  eight  years  in  applying  for 
relief  from  the  wrongful  use  of  a  trade- 
mark will  not  prevent  the  issuance  of  an 
injunction  against  further  use,  but  will  de- 
feat a  right  to  an  accounting  for  damages 
and  profits. 

For  other  cases,  see  Limitation  of  Actions, 
J.  b,  3,  in  Dig,  1-52  N.  8. 

(Learned  Hand,  District  Judge,  dissents.) 

(December  11,  1917.) 

APPEAL  by  complainant  from  a  decree 
of   the   District   Court   of   the   United 
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States  lor  the  Eastern  District  of  New  York 
(Veeder,  District  Judge),  dismissing  a  bill 
filed  to  enjoin  the  use  of  its  trademark. 
Keyersed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Ward  and  Rogers,  Circuit 
Judges,   Learned    Hand,    District   Judge. 

Messrs.  Homer  C.  Underwood,  Frank 
F.  Beed,  and  Cdward  S.  Rogers,  for  ap- 
pellant : 

No  one  has  a  right  to  represent  his 
goods  as  the  goods  of  another  person. 

Burgess  v.  Burgess,  3  De  G.  M.  &  G.  896, 
43  Eng.  Reprint,  351,  22  L.  J.  Ch.  N.  S. 
675,  17  Jur.  292,  25  Eng.  Rul.  Cas.  186  j 
Reddaway  v.  Banham  [1896]  A.  C.  199,  13 
Rep.  Pat.  Cas.  218,  65  L.  J.  Q.  B.  N.  S. 
381,  74  L.  T.  N.  S.  289,  44  Week.  Rep. 
638,  25  Eng.  Rul.  Cas.  193;  Howe  Scale 
Co.  V.  Wyckoff,  198  U.  S.  118,  137,  49  L.  ed. 
972,  985,  25  Sup.  Ct.  Rep.  609 ;  Spalding  y 
A.  W.  Gamage  [1915]  W.  N.  151,  32  Rep. 
Pat,  Cas.  273,  84  L.  J.  Ch.  N.  S.  449,  113 
L.  T.  N.  S.  198,  31  Times  L,  R.  328;  Dela- 
ware &  H.  Canal  Co.  v.  Clark,  13  Wall. 
322,  20  L.  ed.  583;  Hanover  Star  Mill.  Co. 
V.  Metcalf,  240  U.  S.  403,  412,  60  L.  ed. 
713,  717,  36  Sup.  Ct.  Rep.  357;  Lawrence 
Mfg.  Co.  V.  Tennessee  Mfg.  Co.  138  U.  S. 
537,  546,  34  L.  ed.  997,  1003,  11  Sup.  Ct. 
Rep.  396. 

Defendant's  false  representation  as  to 
the  origin  of  its  goods  benefits  it  and  in- 
jures complainant. 

Hilson  V.  Foster,  80  Fed.  897;  Avery  v. 
Meikle,  81  Ky.  73;  Taylor  v.  Carpenter, 
2  Sandf.  Ch.  603,  11  Paige,  292,  42  Am. 
Dec.    114;    Amoskeag   Mfg.    Co.    v.    Spear, 

2  Sandf.  599;  Gillott  v.  Esterbrook,  47 
Barb.  455;  Amoskeag  Mtg,  Co.  v.  Trainer, 
101  U.  S.  51,  25  L.  ed.  993;  Benkert  v. 
Feder,  34  Fed.  534;  Walter  Baker  &  Co.  v. 
Slack,  65  C.  C.  A.  138,  130  Fed.  514;  Saw- 
yer V.  Kellogg,  9  Fed.  601 ;  Hamilton-Brown 
Shoe  Co.  V.  Wolf  Bros.  &  Co.  240  l\  S.  251, 
269,  60  L.  ed.  629,  634,  36  Sup.  Ct.  Rep.  269; 
Lam  pert  v.  Judge  &  D.  Drug  Co.  238  Mo. 
409,  37  L.R.A.(N.S.)  533,  141  S.  W.  1095, 
Ann.  Cas.  1913A,  351;  Warner  v.  Roehr, 
Fed.   Cas.   No.    17,189a;    Gillott   v.   Kettle, 

3  Duer,  624;  Washburn  &  M.  Mfg.  Co.  v. 
Haish,  4  Fed.  900. 

Defendant's  conduct  is  unfair,  deceptive, 
and  unlawful,  and  should  be  enjoined. 

Reddaway  v.  Banham  [1896]  A.  C.  199, 
13  Rep.  Pat.  Cas.  219,  65  L.  J.  Q.  B.  N.  S. 
381,  74  L.  T.  N.  S.  289,  44  Week.  Rep.  638, 
25  Eng.  Rul.  Cas.  193;  Weinstock,  L.  & 
Co.  v.  Marks,  109  Cal.  529,  30  L.R.A.  182, 
50  Am.  St.  Rep.  57,  42.Pac.  142;  Church 
&  D.  Co.  v.  Ru88,  99  Fed.  276;  Layton 
Pure  Food  Co.  v.  Church  &  D.  Co.  32  L.R.A. 
(N.S.)  274,  104  C.  C.  A.  475,  182  Fed.  35; 
<4odillot  V.  American  Grocery  Co.  71  Fed. 
L.R.A.1918C. 


873;    Re   Dun's   Trade-Mark,   7    Sep.   Pat. 
Cas.  311,  affirming  6  Rep.  Pat.  Cas.  314: 
Re  Tumey  &  Sons,  Trade  Mark,  11  Rep. 
Pat.  Cas.  37;  Eastman  Co.  v.  Kodak  Cycle 
Co.    15   Rep.   Pat.   Cas.    105;    Van  Zile  v. 
Norub  Mfg.  Co.  228  Fed.  829 ;  Dunlop  Pneu- 
matic  Tyre   Co.    v.   Dunlop   Lubricant  Co. 
16  Rep.  Pat.  Cas.  12;  Re  GutUpercha  Co. 
26    Rep.    Pat.    Cas.    428:    Valentine   Meat 
Juice  Co.  V.  Valentine  Extract  Co.  17  Rep. 
Pat.  Cas.  673;   Northwestern  Knitting  Co. 
v.  Garon,  112  Minn.  321,  128  N.  W.  289: 
Kinsley  v.  Jacoby,  28  Abb.  N.  C.  451,  20  N. 
Y.  Supp.  46;  Swift  v.  Groff,  114  Fed.  605; 
Walter  Baker  &  Co.  v.  Harrison,  32  App. 
D.  C.  272 ;  N.  Wolf  &  Sons  v.  Lord,  41  App. 
D.   C.    514;    Hildreth   v.   Sparks   Mfg.   Co. 
99   Fed.  484;   Carroll  v.  £rtfaeiler»  1   Fed. 
688;    Collins   Co.   v.   Oliver  Amea  k   Sons 
Corp.  18  Fed.  561;  Bass,  Rotcliff  &  Gretton 
v.    Feigenspan,    96    Fed.    206;    Amoskeag 
Mfg.  Co.  V.  Garner,  54  How.  Pr.  297;  Wam- 
sutU  Mills  V.  Fox,  49  Fed.  141;  White  v. 
Miller,  50  Fed.  277;  Omega  Oil  Co.  v.  Wes- 
chler,  35  Misc.  441,  71  N.  Y.   Supp.   983; 
Dunlop  Pneumatic  Tyre  Co.  v.  Dunlop-Truf- 
fauU  Cycle  &  Tube  Mfg.  Co.  12  Times  U  R. 
434;    Premier   Cycle   Co.   v.   Premier   Tube 
Co.  12.  Times  L.  R.  481;  Boord  v.  Huddart. 
21  Rep.  Pat.  Cas.  149;  Finlay  v.  Shanarock 
Co.  22  Rep.  Pat.  Cas.  301;  Enoch  McH-gan's 
Sons  Go.  v.  Ward,  12  L.R.A. (N.S.)  729,  81 
C.  C.  A.  616,  152  Fed.  690;  Walter  Baker 
&  Co..  V.  Dalapenha,  160  Fed.  746;  Beymer 
k   Bros.   V.   Huyler's,   190   Fed.   83;    Elgin 
Nat.  Wateh  Co.  v.  Loveland,  132  Fed.  341; 
American  Tobacco  Co.  v.  Folacsek,  170  Fed. 
117;  Edison  Storage  Battery  Co.  v.  Edison 
Automobile  Co.  67  N.  J.  £q.  44,  56  Ati.  861 : 
Re  W^bendorfers  Trade-3i<ark,- 18  Austr.  L. 
T.  229,  22  Vict.  L.  R.  636. 

Mr.  F.  F.  Crampton  for  appellees. 

Wavdr  Circuit  Judge,  delivered  the  opin- 
ion of  the  court  : 

This  is  an  appeal  from  a  decree  of  the 
United  States  district  court  for  the  eastern 
district  of  New  York  dismissing  the  com- 
plainant's bill  for  infringement  of  trade- 
mark and  for  unfair  competition,  on  the 
ground  that  tlie  goods  manufactured  by 
the  parties  respectively  are  different:  viz.. 
self-rising  flour  by  the  complainant  and 
pancake  Kyrup  by  the  defendants. 

The  Davis  Milling  Company,  of  Si. 
Joseph,  Missouri,  originated  tiie  trademark, 
which  consists  of  the  words  "Aunt  Jemi- 
ma's," accompanying  the  picture  of  a 
negress  laughing,  in  1899,  as  we  infer  from 
the  statement  and  declaration  accompany- 
ing the  registered  trademark  taken  out  in 
the  United  States  Patent  Office  April  3. 
1906,  for  self-rising  flour.  February  1,  1914, 
the  milling  company  aold  out  its  businef^s 
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trademarks,  and  good  will  to  the  Aunt 
Jemima  Mills  Company,  the  complainant 
in  this  case. 

Since  February  15,  1908,  Rigney  k  Com- 
pany, the  defendants,  have  used  the  trade- 
mark precisely  like  the  complainant's, 
which  was  registered  December  29,  1908, 
in  the  Patent  Office  on  an  application  filed 
March  6,  1908,  lor  certain  syrups  and  sugar 
creams.  March  14,  1908,  as  soon  aa  the 
application  came  to  its  attention,  the  mill- 
ing company  wrote  to  Bigney  &  Company 
as  follows: 

St.  Joseph,  Mo. 
March  14,  1908. 
Rigney  &  Co., 

Brooklyn,  N.  Y. 
Grentlemen : — 

We  have  your  letter  of  the  5th.  We  are 
surprised  to  have  you  use  the  name  '*Aunt 
Jemima"  for  your  syrup,  but  presume  you 
can  do  so  without  violating  any  law  in  the 
matter.  Mr.  Jackson  wrote  us  about  this, 
but  we  did  not  know  that  you  were  going 
to  do  it  right  '*hot  off  the  pan"  as  one  might 
say.  We  thought  you  were  going  to  wait 
to  hear  from  us.  We  note  you  say  you 
have  copyrighted  ''Aunt  Jemima."  Were 
you  able  to  obtain  a  copyright  of  "Aunt 
Jemima"  for  maple  syrup,  or  did  you  simply 
register  it  as  a  trademark?  The  sample 
which  you  sent  us  has  been  received,  and  it 
is,  as  far  as  we  can  see,  a  very  fine  article. 
The  looks  of  the  Aunt  Jemima  Pancake 
Cream,  i^  you  call  it,  is  not  as  good  as  the 
taste.  The  looks  we  think  could  be  im- 
proved perhaps.  Do  you  make  this  in  a 
syrup  as  well  as  in  the  cream  7  Do  you  work 
the  trade  entirely  throi:^h  brokers,  or  do 
you  handle  it  with  salesmen  working  the 
retail  trade 7  Would  you  be  interested  (sic) 
in  taking  on  a  pancake  flour  proposition 
along  with  your  maple  syrup  and  other 
lines?  If  so,  we  might  have  something  of 
interest  for  you. 

Yours  truly. 
The   Davis   Milling   Co., 

Robert  B.  Clark. 

It  is  perfectly  clear  that  Bigney  &  Com- 
pany adopted  the  trademark  (though  with 
full  knowledge  of  the  complainant's  prior 
use)  upon  the  advice  of  counsel  and  in 
full  belief  that  they  had  a  right  to  use  it 
lor  their  specific  products.  They  brought 
it  to  the  attention  of  the  milling  company, 
the  complainant's  predecessor,  a  little  over 
two  weeks  after  they  had  selected  it,  and 
one  day  before  they  filed  their  application 
for  registration  in  the  Patent  Office. 

The  above  letter  is  obviously  no  evidence 
of  abandonment  or  of  nonuser  by  the  com 


acquiescence  in  their  use  of  the  trademark 
for  syrups.  We  do  not  so  construe  it.  The 
complainant  was  speaking  of  a  matter  of 
law,  and  said  it  "presumed"  that  the  de- 
fendants could  do  so  without  violating  any 
law.  But  if,  as  matter  of  law,  the  defend- 
ants had  no  right  to  use  the  trademark,, 
this  expression  of  opinion  by  the  complain- 
ant does  not  make  the  law  other  than  it  is» 
nor  estop  it  from  relying  on  the  law  as  it 
really  is.  Bigelow  on  Estoppel,  p.  U34. 
Indeed,  the  complainant  seems,  in  addition 
to  have  been  misled  by  the  defendants  aa 
to  the  facts,  because  the  letter  goes  on  to 
say  that  the  defendants  had  written  they 
had  copyrighted  the  trademark,  and  to  ask 
whether  they  meant  that  they  had  regis- 
tered it  in  the  Patent  Office.  No  reply  to 
tliis  letter  was  ever  received.  If  the  com- 
plainant  had  authorized  the  defendants  to 
use  the  mark,  or  even  had  said  it  did  not 
object  to  their  doing  so,  mistake  of  law 
would  not  save  it.  When,  however,  it  mere- 
ly expressed  a  legal  opinion,  it  did  nothing 
to  mislead  the  defendants,  and  tliey  took 
the  risk  of  acting  on  that  opinion  if  it 
were  erroneous.  The  bill  was  filed  in  De- 
cember, 19  lo. 

This  brings  us  to  inquire  what  the  law 
on  the  subject  really  is.  We  find  no  case 
entirely  like  the  present.  In  Hanover  Star 
Mill.  Co.  y.  Allen  k  W.  Co.  L.B.A.1916D, 
136,  125  C.  C.  A.  515,  208  Fed.  513,  a^rmed 
in  Hanover  Star  Mill.  Co.  v.  Metcalf,  240 
U.  S.  403,  60  L.  ed.  713,  36  Sup.  Ct.  Bep. 
357,  which  was  also  said  by  Mr.  Justice 
Pitney  to  be  a  most  unusual  case,  it  was 
held  that  a  trademark  is  not  a  subject  of 
property,  and  that  even  a  technical  trade- 
mark like  the  one  under  consideration  will 
be  protected  only  in  marketa  where  it  has 
been  established;  that  is,  where  it  has  come 
to  indicate  the  origin  or  ownership  .of  the 
goods  it  marks.  In  that  case  the  trade- 
mark was  adopted  without  any  knowledge 
whatever  of  the  prior  use.  The  right  to  a 
trademark,  though  strictly  appurtenant  to 
the  trade,  becomes  a  property  right  as  soon 
as  it  identifies  the  trade.  When  it  gets 
this  far,  it  is  a  mere  question  of  words 
whether  we  say  that  the  trade  or  the  trade- 
mark is  protected.  Mr.  Justice  Pitney,  in 
affirming  this  judgment,  recognized  an  ex- 
ception when  he  said:  "In  the  ordinary 
case  of  parties  competing  under  the  name 
mark  in  the  same  market,  it  is  correct  to 
say  that  prior  appropriation  settles  the 
question.  But  where  two  parties  independ- 
ently are  employing  the  same  mark  upon 
goods  of  the  same  class,  but  in  separate 
markets  whoUv  remote  the  one  from  the 
other,  the  question  of  prior  appropriation 
is   legally   insignificant,   unless  at   least   it 
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the  mark  with  some  design  inimical  to 
the  interests  of  the  first  user,  such  as  to 
take  the  benefit  of  the  reputation  of  his 
goods,  to  forestall  the  extension  of  his 
trade,  or  the  like." 

To  use  precisely  the  same  mark,  as  the 
defendants  havie  done,  is,  in  our  opinion, 
evidence  of  intention  to  make  something  out 
of  it, —  either  to  get  the  benefit  of  the  com- 
plainant's reputation  or  of  its  advertisement, 
or  to  forestall  the  extension  of  its  trade. 
There  is  no  other  conceivable  reason  why 
they  should  have  appropriated  this  precise 
mark.  The  taking  being  wrongful,  we  think 
the  defendants  have  no  equity  to  protect 
them  against  an  injunction,  unless  they  get 
it  from  a  consideration  now  to  be  examined. 

It  is  said  that  even  a  technical  trademark 
may  be  appropriated  by  anyone  in  any 
market  for  goods  not  in  competition  with 
those  of  the  prior  user.  This  was  the  view 
of  the  court  below  in  saying  that  no  one 
wanting  syrup  could  possibly  be  made  to 
take  flour.  But  we  think  that  goods,  though 
different,  may  be  so  related  as  to  fall  with- 
in the  mischief  which  equity  should  prevent. 
Syrup  and  flour  are  both  food  products,  and 
food  products  commonly  used  together.  Ob- 
viously the  public,  or  a  large  part  of  it, 
seeing  this  trademark  on  a  syrup,  would 
conclude  that  it  was  made  by  the  complain- 
ant. Perhaps  they  might  not  do  so  if  it 
were  used  for  flatirons.  In  this  way  the 
complainant's  reputation  is  put  in  the  hands 
of  the  defendants.  It  will  enable  them  to 
get  the  benefit  of  the  complainant's  repu- 
tation and  advertisement.  These,  we  think, 
are  property  rights,  which  should  be  pro- 
tected in  equity.  We  have  held  in  Flor- 
ence Mfg.  Co.  V.  Dowd,  101  C.  C.  A.  665, 
178  Fed.  73,  that  a  manufacturer  of  hair 
brashes  under  the  trademark  "Keepclean," 
who  did  not  make  toothbrushes,  is  en- 
titled to  be  protected  against  the  unfair 
competition  of  one  who  manufactures  tooth- 
brushes under  the  trademark  "Sta-Kleen." 
So,  in  Collins  Co.  v.  Oliver  Ames  &  Sons 
Corp.  (C.  C.)  18  Fed.  661,  a  manufacturer 
of  metal  articles,  which  had  never  made 
shovels,  was  granted  an  injunction  pre- 
venting the  defendant  from  putting  the  com- 
plainant's trademark  on  its  shovels. 

The  defendants  are  a  partnership,  and 
did  not  incorporate  the  words  "Aunt  Jemi- 
ma's" into  their  firm  name;  but  the  com- 
plainant seems  to  think  that  appropriation 
of  a  trademark  is  to  be  treated  in  exactly 
the  same  way  as  appropriation  of  a  trade- 
name. The  latter  is  a  trespass  of  the  same 
nature  as  is  committed  by  one  who  applies 
another  man's  name  to  his  own  goods. 
This  is  a  wrong  which  equity  will  enjoin 
without  reference  to  the  character  of  the 
article,  or  to  the  question  of  comi^etition, 
L.n.A.1918C. 


or  of  prior  occupation  of  the  market  in 
any  particular  territory.  No  one  has  a 
right  to  apply  another's  name  to  his  own 
goods.  If,  for  instance,  one  were  to  pub- 
lish a  book  on  banking  under  the  name  of 
a  firm  of  bankers,  it  would  be  no  answer  to 
say  that  there  was  no  competition  between 
banking  and  publishing,  or  that  the  bank- 
ers had  sustained  no  pecuniary  damage, 
or  that  the  book  was  a  good  book.  The 
act  would  still  be  a  trespass,  for  which  the 
bankers  would  be  entitled  to  at  least  nom- 
inal damages  at  law,  and,  that  remedy  being 
inadequate  and  the  trespass  t>eing  a  con- 
tinuing one,  they  would  be  entitled  to  re- 
lief in  equity.  Such  is  our  decision  in 
British  American  Tobacco  Co.  v.  British 
American  Cigar  Stores  Co.  128  C.  C.  A.  431, 
211  Fed.  933,  Ann  Cas.  1915B,  363,  in 
which  a  company  engaged  solely  in  the 
wholesale  tobacco  business  was  protected 
against  the  use  of  a  similar  corporate 
name  by  a  retailer  of  cigars,  although 
there  was  no  competition  between  them. 

There  are  many  decisions  of  the  English 
courts  to  the  same  effect.  In  Eastman  Co. 
V.  Kodak  Cycle  Co.  15  Rep.  Pat.  Cas.  105, 
the  complainant  was  a  manufacturer  of 
cameras  under  the  name  ''Kodak."  De- 
fendant, under  the  name  "Kodak  Cycle 
Company,"  began  the  manufacture  of  bi- 
cycles, calling  them  "Kodak"  cyclea,  and 
registered  the  name  as  a  trademark  for 
bicycles  and  other  vehicles.  The  Eastman 
Company  brought  suit  to  restrain  the  use 
of  the  word  ''Kodak"  and  to  rectify  the 
register.  The  motion  for  injunction  and  the 
motion  to  rectify  the  register  came  on  to 
be  heard  together.  The  motion  to  rectify 
was  sustained,  and  the  defendant's  mark 
expunged,  and  an  injunction  was  granted. 
Mr.  Justice  Romer  said:  "Then  I  have  to 
deal  with  the  application  for  an  injunction 
against  the  defendants  in  respect  of  what 
they  are  doing.  They  have  just  started 
business  practically,  and  it  appears  to  me 
that  to  allow  them  to  use  the  word  'Kodak' 
as  part  of  the  title  of  the  Kodak  Cycle 
Company,  Limited,  would  be  to  give  them 
the  benefit  of  what,  in  my  opinion,  sub- 
stantially amounts  to  an  improper  dealing 
on  their  part.  It  would  be  to  allow  this 
company  certainly  to  cause  confusion  be- 
tween it  and  the  plaintiff  company.  I 
think  it  would  injure  the  plaintiff  com- 
pany, and  would  cauae  the  defendant  com- 
pany to  be  identified  with  the  plaintiff 
company,  or  to  be  recognized  by  the  public 
as  being  connected  with  it,  and  I  think, 
accordingly,  the  defendant,  the  Kodak  Cycle 
Company,  Limited,  ought  to  be  restrained 
j  from  carrying  on  business  under  that 
I  name.  Moreover,  it  appears  to  me  that 
they    ought    not    to   be   permitted   to   sell 
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their  cycles  under  the  name  of  the  ^Kodak 
Cycled'  for  similar  reasons.  I  think  it 
would  lead  to  confusion,  I  think  it  would 
lead  to  deception,  and  I  think  it  would  be 
injurious  to  the  plaintiff  company.  I  there- 
fore grant  an  injunctioii  to  restrain  the 
defendant  companies,  or  either  of  them, 
from  carrying  on  business  under  the  name 
^Kodak  Cycle  Company,  Limited,'  or  under 
any  name  comprising  the  word  'Kodak' 
likely  to  mislead  or  deceive  the  public  into 
the  belief  that  the  defendant  company  is 
the  same  company  as,  or  is  connected  with, 
either  of  the  plaintiff  companies,  or  that 
the  business  of  the  said  companies,  or  either 
of  them,  is  the  same  as,  or  is  in  any  way 
connected  with*  tile  boainesa  of  the  plain- 
tiffs, the  Eastman  Photographic  Materials 
Company,  Limited.  I  also  grant  an  in- 
junction to  restrain  the  defendant  compa- 
nies, and  each  of  them,  from  selling,  or 
offering  to  sell,  any  of  their  cycles  or  goods 
as  'Kodak.'  I  think  that  will  sufficiently 
protect  the  plaintiffs.  Of  course  the  re- 
spondents, the  defendants,  must  pay  the 
costs,  including  the  costs  of  the  comptrol- 
ler." 

Dunlop  Pneumatic  Tyre  Go.  v.  Dunlop 
Lubricant  Co.  16  Rep.  Pat.  Cas.  12:  In 
1888  the  word  "Dunlop"  was  first  used  by 
complainant's  predecessors  to  designate 
goods  manufactured  by  them.  Complainant 
made  bicycle  tires,  rims,  pumps,  etc.  One 
Funt  started  in  business  as  the  ''Dunlop 
Lubricant  Company,"  and  dealt  in  oils  and 
lubricants  for  bicycles,  which  he  sold  in 
packages  bearing  the  word  ''Dunlop"  in 
large  letters.  Complainant  had  never  dealt 
in  oils  or  lubricants.  Held,  that  the  use 
of  the  word  "Dunlop"  by  defendant  was 
deceptive,  and  it  was  enjoined. 

In  Valentine  Meat  Juice  Co.  v.  Valentine 
Extract  Co.  17  *Rep.  Pat.  Cas.  673,  the  com- 
plainant used  the  word  "Valentine"  upon 
liquid  meat  extracts  for  medicine.  Defend- 
ant used  the  word  "Valentine"  on  beef  ex- 
tract used  for  food.  An  injunction  was 
Ipranted. 

Dnnlop  Pneumatic  Tyre  Go.  v.  Dxmlop- 
Truffault  Qyele  d(  Tube  Mfg.  Go.  12  Times 
L.  R.  434:  This  was  a  motion  for  a  pre- 
liminary injunction  to  restrain  the  defend- 
ant from  using  the  name  "Dim  lop"  as  a 
part  of  its  corporate  style.  Complainant 
wan  the  manufacturer  of  pneun:iaUc  tires, 
defendant  the  manufacture  of  bicycles 
and  steel  tubes  used  in  the  manufac- 
ture of  bicycles.  An  injunction  was  grant- 
ed. Mr.  Justice  Chitty  holding  that  the 
name  "Dunlop"  had  been  chosen  by  the  de- 
fendants to  create  confusion  in  the  minds 
of  the  public  and  make  them  think  that 
the  defendant  company  was  connected  with 
that  of  the  plaintiffs. 
L.R.A.1918C. 


Premier  Cycle  Co.  v.  Premier  Tube  Co. 
12  Times  L.  R.  481:  This  was  a  motion 
for  a  preliminary  injunction  to  restrain 
the  defendants  from  using  the  word  '*Pre- 
mier"  as  a  part  of  their  business  style. 
Complainant  was  a  munnfacturer  of  hi* 
cycles  and  tubes  used  in  their  construction. 
The  defendants  stated  that  they  were  tube 
manufacturers  and  had  no  intention  of 
competing  with  the  complainant  in  the  mak- 
ing of  bicyclea    An  injunction  was  granted. 

We  do  not  think  these  authorities  apply 
to  the  appropriation  of  a  trademark. 

As  the  defendants'  conduct  was  wrongful, 
the  complainant  is  entitled  to  an  injunction 
notwithstanding  the  delay  of  some  eight 
ytaxB  ia  asaariing  its  jrighta  (McLean  v. 
Fleming,  96  U.  S«  245,  24  L.  ed.  828),  but 
is  not  entitled  to  an  accounting  for  diimages 
and  profits. 

The  decree  is  reversed. 

Learned  Hand,  District  Judge,  dissent- 
ing: 

The  plaintiff's  letter  of  March  14,  1908, 
does  not  seem  to  me  an  expression  of  an 
opinion  on  the  law;  the  plaintiff  does  not 
profess  to  have  examined  its  rights  in  the 
case,  but  to  allow  them  to  pass  as  between 
the  parties,  whatever  they  may  be.  Xor  is 
there  the  least  reason  to  suppose  that,  if 
there  was  a  mistake  of  law,  it  was  mutual. 
The  defendant  consulted  the  plaintiff  as  to 
its  position,  and  the  most  that  can  be  said 
of  the  reply  is  that  the  plaintiff  explained 
its  intention  not  to  assert  any  rights  upon 
the  ground  that  it  probably  had  none.  If 
anything  could  better  indicate  that  they 
meant  not  to  examine  the  matter  fully,  I 
confess  I  cannot  see  what  it  was.  Further- 
more, I  find  in  the  letter  not  only  complete 
acquiescence,  but  in  substance  an  invita- 
tion to  co-operate  with  the  defendant  in 
the  very  infringement  itself.  The  plain- 
tiff's subsequent  letter  of  retraction  of  May 
1, 1908,  further  corroborates  this  conclusion : 
at  least  it  shows  that  it  thought  the  defend- 
ant mig^t  interpret  the  earlier  letter  as  I  in- 
terpret it.  This  letter,  after  saying  that 
the  plaintiff  had  received  no  answer,  added 
that  the  defendant  had  overstepped  the 
bounds  of  "business  courtesy"  in  getting  the 
benefit  of  their  years  of  advertising.  There- 
fore they  formally  protested  against  any 
continuance  and  asked  for  advices  that  the 
defendant  would  discontinue  so  that  they 
might  take  up  the  matter  legally  and  find 
out  what  their  rights  were.  I  cannot  see' 
how,  in  the  face  of  this,  it  can  be  said  that 
they  were  misled  as  to  those  rights.  Of 
course,  if  this  letter  had  been  received, 
there  could  be  no  claim  of  acquiescence; 
but  the  proof  is  only  that  it  was  regularly 


1044 


UNITED  STATKS  CIKCUIT  CULRT  OF  APPEALS. 


mailed,  and  not  received  in  due  course.    This 
does  not  make  proof  if  its  receipt. 

Therefore,  when  the  defendant  after  com- 
municating with  the  plaintiff  and  getting 
their  consent,  as  I  believe,  for  nearly  eight 
years  built  up  a  substantial  business*  the 
injustice  is  apparent  of  allowing  the  plain- 
tiff now  to  assert  its  rights.  McLean  v. 
Fleming,  96  U.  S.  245,  24  L.  ed.  828,  and 
Menendez  v.  Holt,  128  U.  S.  614,  32  L.  ed. 
526,  9  Sup.  Ct.  Rep.  143,  do  not  support  a 
contrary  doctrine,  even  though  they  were 
not  modified  by  Saxlehner  v.  Eisner  &  M. 
to.  179  U.  S.  19,  39,  40,  45  L.  ed.  60,  76,  21 


Sup.  Ct.  Rep.  7.  Assuming  that  the  tJieory 
of  those  cases  is  that  ^ime  will  never  run 
against  a  fraud,  surely  it  is  wrong  to  say 
that,  when  thd  plaintiff  on  original  inquiry 
as  to  its  position  acquiesces  in  the  infringe- 
ment, the  defendant  commits  a  fraud  in 
going  on.  Creswill  y.  Grand  Lodge,  K. 
P.  225  U.  S.  24ti,  261,  56  L.  ed.  1074,  lOHl, 
32  Sup.  Ct.  Rep.  822,  seems  to  me  a  weaker 
case  on  the  facts,  yet  the  defendant  suc- 
ceeded. 

I  vote  to  affirm  on  the  ground  of  acquies- 
cence without  expressing  any  opinion  upon 
the  plaintiff's  original  right; 


Annotation — Use  of  tradename  or  trademark  on  articles  odier  diaa  those 

to  which  it  is  appfied  by  tiie  owner. 


This  note  supplements  notes  on  the 
same  subject  appended  to  Virginia  Bak- 
ing Co.  V.  Southern  Biscuit  Works,  30 
L.K.A.(N.S.)  167,  and  Atlas  Mfg.  Co.  v. 
Smith,  47  L.R.A.(N.S.)  1002. 

In  these  notes  the  general  rule  is 
stated  that  the  owner  of  a  trademark  or 
tradename  will  be  protected  therein  as 
against  the  use  thereof  by  others  upon 
articles  which,  in  their  general  charac- 
teristics, construction,  or  use,  are  so 
closely  allied  with  products  to  which  the 
owner  applies  the  same,  as  to  render  it 
probable  or  at  least  possible  that  the 
general  public  may  be  deceived  thereby 
as  to  the  manufacturer  or  producer  of 
the  article.  As  shown  in  the  notes  re- 
ferred to  and  as  appears  from  the  later 
enses,  the  courts  are  not  in  harmony  in 
applying  this  rule.  Thus  in  Aunt 
Jemima  Mills  Co.  v.  Rigney,  ante,  1039, 
it  is  held  that  a  syrup  is  sufficiently  re- 
lated to  a  pancake  llpur  so  that  the 
manufacturer  of  the  syrup  cannot  adopt 
as  his  trademark  therefor  the  trademark 
previously  adopted  and  established  by 
another  to  designate  pancake  flour. 

On  the  other  hand,  in  Virginia  Baking 
Co.  V.  Southern  Biscuit  Works,  supra, 
it  is  held  that  a  trademark  to  designate 
crackers  and  small  cakes  may  be  adopted 
])y  another  manufacturer  to  designate 
<iringer  snaps  and  larger  cakes  of  a  dif- 
ferent class. 

And  it  has  been  held  that  a  moving 
picture  film  designated  as  presenting 
"Nick  Carter  the  Great  American  Detec- 
tive" in  a  detective  story  does  not  in- 

fringe  the  name  "Nick  Carter*'  as  used 

to  designate  a  series  of  detective  stories. 
Atlas  Mfg.  Co.  v.  Street  (Atlas  Mfg. 
(V  V.  Smith)  (1913)  47  L.R.A.(N.S.) 
1002,  122  C.  C.  A.  568,  204  Fed.  398, 

appeal  dismissed  in  (1913)  231  U.  S. 
l..TJ..\.1918C'. 


I  348,  58  L.  ed.  262,  34  Sup.  Ct.  Rep.  73, 
writ  of  certiorari  denied  in  (1913)  231 
U.  S.  755,  58  L.  ed.  468,  34  Sup.  Ct. 
Rep.  323,  and  (1914)  232  U.  S.  724,  58 
L.  ed.  815,  34  Sup.  Ct.  Rep.  602. 

Compare  with  Selig  Polyscope  Co.  v. 
Unicorn  Film  Service  Co.  (1917)  163  N. 
Y.  Supp.  62,  holding  that  the  phrase  "The 
Rosary"  having  acquired  a  secondary 
meaning  in  the  identification  of  a 
dramatic  composition,  and  having  be- 
come associated  with  the  good  will  of 
the  business  established  in  the  produc- 
tion of  the  play,  it  cannot  be  adopted 
by  another  to  designate  a  motion  pic- 
ture film. 

It  has  been  asserted  that,  before  it 
can  be  held  that  a  similarity  of  marks 
will  raise  a  confusion  in  trade,  it  must 
appear  that  the  marks  are  to  be  ap- 
plied to  goods  of  the  same  general  claas 
and  of  the  same  descriptive  parts;  for 
the  law  places  no  inhibition  upon  the 
use  of  the  same  mark  by  different  per- 
sons so  long  as  the  goods  to  which  it 
is  applied  are  so  distinctive  in  class  and 
quality  as  to  forbid  the  probability  of 
confusion  in  trade.  G.  &  J.  Tire  Co.  v. 
G.  J.  G.  Motor  Car  Co.  (1913)  30  App. 
D.  C.  508,  holding  that  rubber  tires  are 
essentially  so  different  from  automobiles 
that  the  trademark  used  to  designate 
the  latter  may  properly  be  adopted  to 
designate  the  former. 

In  Florence  Mfg.  Co.  v.  Dowd  (1910) 
101  C.  C.  A.  565,  178  Ped.  73,  a  ease 
referred  to  in  Aunt  Jemima  Mills  Co.  v. 
Rigney,  it  was  held  that  the  use  of  the 
term  "Stakleen"  to  designate  tooth- 
brushes constituted  unfair'  competition 
as  to  the  manufacturer  of  toilet  brushes 
who  used  the  term  "Keepclean"  as  his 
trademark  to  designate  the  same. 
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It  is  to  be  noted  in  this  connection  ;  ant,  even  though  it  may  be  held  that  the 
that  cases  are  not  included  herein  where  name  is  sufficiently  similar  to  preclude 
the  term  or  name  complained  of  is  not  ;  its  use  by  a  competitor  on  articles  of 
the  same  as  that  used  by  the  complain*  ;  the  same  class.  A.  G.  S. 


TENNESSEE;   SUPREME   COURT. 

H.  N.  FINE  et  al.,  Plffs.  in  Certiorari, 

V. 

J.  W.  LAWLESS  et  aL 

and 
MRS,  A.  A.  STRONG. 

(—  Tenn.  — ,  201  S.  W.  160.) 

Injunction  *  airatnst  securing  renewal 
of  lease. 

1.  Injunction  lies  to  prevent  one  who,  in 
selling  a  business,  sells  the  good  will  and 
assigns  the  lesiisehold  of  tlie  premises  where 
the  business  is  conducted,  from  securing  a 
renewal  of  the  lease  at  the  expiration  of  the 
term  to  the  injury  of  the  assignee. 

For  other  caseSf  see  Injunction,  1.  5,  in  Dig. 
1-oi  JV.  a. 

Trust  *  renewing  assigned  lease. 

2.  One  who,  in  selling  a  btisiness,  in- 
cludes the  good  will  and  assigns  the  lease- 
hold of  the  premises  on  which  the  business 
is  conducted,  will,  in  ease  he  secures  a  re- 
newal of  the  lease,  be  decreed  to  hold  in 
trust  for  his  assignee,  although  his  lease 
provides  that  it  wiall  not  be  assigned  by 
the  lessee  or  by  operation  of  law  without 
written  consent  of  the  lessor. 

For  other  cases,  see  Trusts,  I.  d,  in  Dig. 

Liandlord  and  tenant  —  assignment  of 
iea;^  •—  effect  on  lessor. 

3.  One  assigning  the  leasehold  of  the 
premises  on  which  a  buainess  is  carried  on, 
which  he  sells,  together  with  its  good  will, 
cannot  bind  the  property  owner  to  renew 
the  lease  in  favor  of  the  assignee. 

For  other  cases,  see  Landlord  and  Tenant, 
I.  c  and  e,  in  Dig.  1-52  N.  8. 

Same  —  refusal  to  vacate  —  proceedings 
to  dlsposses.s. 

4.  The  execution  of  a  lease  in  reversion 
does  not  prevent  the  landlord  from  main- 
taining an  action  to  dispossesa  the  former 
tenant,  who  refuses  to  vacate  at  tlie  expira- 
tion of  his  term. 

For  other  cases,  see  Forcible  Entry  and  De- 
tainer, in  Dig.  1-52  X.  8.. 

(February  11,  1918.) 

CI  ERTIORARI  to  the  Court  of  Civil  Ap. 
'  peals  to  review  a  decree  affirming  a 
decree  of  the  chancellor  in  favor  of  the  de- 
fendant Arm.  and  sustaining  a  demurrer 
of  defendant  Strong,  in  a  suit  to  enjoin  in- 

Note.  ~  For  right  of  assignor  of  lease,  as 
against  the  assignee,  to  the  renewal  of  the 
lease  upon  the  expiration  of  the  term,  see 
annotation  following  this  case,  post.  lOiSl. 
L.K.A.1018C. 


terference  with  complainant  Fine  io  the 
enjoyment  of  the  good  will  of  the  buiraness 
sold  to  him  and  to  restrain  a  lease  of  the 
building  in  which  the  business  was  con- 
ducted. Modified  and  affirmed  as  to  defend- 
ant Strong;  reversed  as  to  the  other  de- 
fendants. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  li.  Levine  and  Thompson, 
Wllllama,  A  fThampaon^  for  plaintiffs  in 
certiorari: 

If  one  wilfully  interferes  with  contractual 
relations  existing  between  other  and  third 
partiea;  such  person  is  liable  in  damages. 

Donnelly  v.  Jackson  Bros.  2  Tenn.  C.  C. 
A.  408;  Dr.  Miles  Medical  Co.  v.  D.  Park 
&  Sons  Co.  220  U.  S.  373>  55  L.  ed.  502,  31 
Sup.  Ct.  Rep.  376. 

Mrs.  Strong  had  no.  power  to  inatitute 
and  maintain  the  forcible  detainer  suit  be- 
fore a  justice  of  the  peace,  but  such  suit 
could  be  maintained  alone  by  the  new 
lessees.  Lawless  Brothers,  provided  they 
could  otherwise  maintain  such  suit. 

Alien  V.  Webster,  6d  111.  393;  L'Uussier 
V.  Zallee,  24  Mo.  13;  McDonald  v.  Hanlon, 
7U  Cal.  442,  21  Pac.  861 ;  Harris  v.  Halver- 
son,  23  Wash.  779,  63  Pac.  549;  Capital 
Brewing  Co.  v.  Crosbie,  22  Wash.  269,  60 
Pac.  652. 

Lawless  Brothers  should  be  bound  by  the 
strict  letter  of  their  obligation,  and  should 
not  now  be  permitted  to  come  bark  into 
this  store  building  and  operate  therein  the 
same  kind  of  business  which  they  had  sold, 
with  the  good  will,  to  complainants.  If 
they  should  be  permitted  to  do  so,  it  would 
l)e  an  absolute  destruction  of  complainants' 
business,  and  would  make  nugatory  the  ef- 
fect of  the  sale  of  the  good  M'ill. 

East  Tennessee  Nat.  Bank  v.  First  Nat. 
Bank,  7  Lea,  422;  Slack  v.  Suddoth,  102 
Tenn,  378,  45  L.R.A.  589,  73  Am.  St. 
Rep.  881,  62  S.  W.  180;  Fosa  v.  Roby,  19.') 
Mass.  292,  10  L.R.A.(N.S.)  1200,  81  N.  E. 
199,  11  Ann.  Cas.  671;  Story,  Partn.  p.  69; 
Hopkins,  Unfair  Trade,  p.  133:  Knoedler  v. 
Boussod,  47  Fed.  465;  Washburn  v.  Na- 
tional Wall  Paper  Co.  26  C.  C.  A.  312,  51 
U.  S.  App.  380,  81  Fed.  17;  Jackson  v. 
Byrnes,  103  Tenn.  698,  54  S.  W.  984; 
Knoedler  v.  Glaenzer,  20  L.R.A.  733,  6  C 
C.  A.  305,  14  U.  S.  App.  836,  55  Fed.  895: 
Williams  r.  Farrand,  88  Mich.  473,  14 
L.R.A.  161,  60  N.  W.  446;  Brooklyn  Trust 
Co.  V.  McCutchen,  189  Fed.  273;  Hall  Mfg. 
Co.   V.   Western   Steel   &   I.   Works.   L.R.A. 
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1916C,  620,  142  C.  C.  A.  220,  227  Fed.  588; 
Menendez  v.  Holt,  128  U.  S.  514,  32  L.  ed. 
526,  9  Sup.  Ct.  Rep.  143. 

The  parol  contract  made  in  1913  to  be- 
come effective  January  1,  1917,  for  lease  of 
the  premises  to  petitioners,  was  not  void. 

Hayes  v.  Arrington,  108  Tenn.  494,  68  S. 
W.  44. 

Petitioners,  having  had  this  contract  and 
assurance  from  both  Mrs.  Strong  and  Law- 
less in  relation  to  removal  of  the  contract, 
and  said  Lawless  having  conveyed  the  good 
will  attending  the  location  and  the  business, 
were  and  are  entitled  to  be  subrogated  to 
the  rights  of  said  Lawless  under  the  new 
lease. 

Thomas  y.  Zumbalen,  48  Mo.  471;  Jones 
v.  Kearney,  1  Drury  &  War.  134,  1  Gonnor 
&,  L.  34,  4  Ir.  £q.  Rep.  74;  Clark  v.  Martin, 
49  Pa.  303. 

Messrs.  Cooke  A  Koll  and  T.  S.  Myers, 
for  defendants  in  certiorari: 

The  alleged  agreement  to  renew  the  lea«e 
is  null  and  void  and  unenforceable,  because 
too  indefinite  and  uncertain  to  make  a  bind- 
ing contract  and  enforceable  at  law  or 
equity. 

American  Lead  Pencil  Co.  v.  Nashville, 
C.  &  St.  L.  R.  Co.  124  Tenn.  57,  32  L.R.A. 
(N.S.)  323,  134  S.  W.  613;  Hardwick  v. 
American  Can  Co.  113  Tenn.  667,  88  S.  W. 
797;  Marshall  v.  White's  Creek  Turnp.  Co. 
7  Coldw.  262;  Levering  v.  Memphis,  7 
Humph.  653 ;  Louisville  &  N.  R  Co.  v.  Unit- 
ed States  Iron  Co.  118  Tenn.  194,  101  S.  W. 
414;  Qiljespie  v.  Edmonston,  11  Humph. 
553. 

A  mere  executory  lease  is  void  and  in- 
effectual on  behalf  of  either  party.  It  is 
only  where  the  tenant  holds  over  by  the 
consent  of  the  landlord,  or  enters  by  con- 
sent of  the  landlord,  that  he  becomes  a  ten- 
ant from  year  to  year. 

4  Kent,  Com.  •112;  Larkin  v.  Avery,  23 
Conn.  304;  29  Am.  &  Eng.  Enc.  Law,  2d  ed. 
819. 

Defendant  Strong  had  the  right  to  main- 
tain the  unlawful  detainer  suit. 

McNairy  v.  Hicks,  3  Baxt.  378;  Shepper- 
son  V.  Burnette,  116  Tenn.  117,  92  S.  W. 
762. 

Complainant  had  no  interest  in  the  good 
will  of  the  location  after  the  expiration  of 
the  lease  December  31,  1916. 

Chittenden  v.  Witbeck,  60  Mich.  401,  15 
X.  W.  526;  Thackray*s  Appeal,  76  Pa.  132; 
Musselman's  Appeal,  62  Pa.  81,  1  Am.  Rep. 
382 ;  Rawson  v.  Pratt,  91  Ind.  9. 

The  sale  of  the  good  will  of  a  business 
docs  not  imply  an  agreement  not  to  re-en- 
gage in  the  same  business.  The  two  are 
entirely  distinct. 

Mordeau  v.  Edwards,  2  Tenn.  Ch.  347; 
L.R.A.1918C. 


Miner  v.  Brantly,  22  Pick.  457 ;  Jackson  t. 
Byrnes,  103  Tenn.  698,  54  S.  W.  984. 

Tlie  good  will  of  the  location  is  separatAi 
and  distinct  from  the  good  will  of  the  bubi- 
ness.  An  agreement  not  to  re-enter  the 
same  business  must  be  based  upon  a  sepa- 
rate consideration. 

Bradford  v.  Montgomery  Furniture  Co. 
115  Tenn.  610,  9  L.R.A.(N.S.)  979,  92  S. 
W.  1104;  Jackson  v.  Byrnes,  103  Tenn.  69S, 
54  S.  W.  984;  Rawson  v.  Pratt,  91  Ind.  9; 
Kramer  v.  Old,  119  N.  C.  1,  34  L.R^.  389, 
56  Am.  St.  Rep.  660,  25  S.  E.  813;  20  Cyc. 
1281 ;  Gibson,  Suits  in  Ch.  §  811. 

'Williams,  J.,  delivered  the  opinion  of 
the  court: 

The  bill  was  filed  by  Fine  (and  by  bis 
former  partner  for  Fine's  use)  against  Law- 
less Brothers,  a  copartnership,  to  restrain 
by  injunction  the  defendant  firm's  interfer- 
ence with  complainant  Fine  in  the  enjoy- 
ment of  the  good  will  of  a  business  sold  to 
him  along  with  the  stock  of  goods,  which 
business  for  many  years  had  been  conducted 
by  Lawless  Brothers,  at  222  Main  street  in 
the  city  of  Chattanooga;  and  praying  to  be 
protected  by  injunctive  process  in  the  mat- 
ter of  a  lease  of  the  storehouse  which  at 
the  same  time  was  transferred  to  Fine  and 
partner  as  purchasers  of  the  stock  of  good* 
then  in  the  building.  Fine,  by  purchase  of 
his  partner,  is  now  the  sole  owner  of  the 
property  so  acquired. 

It  appears  that  Lawless  Brothers,  in  Jan- 
uary, 1911,  entered  into  a  lease  contract 
witli  the  owner  ol  the  property,  Mrs.  A.  A. 
Strong,  for  a  term  of  five  years.  Before  its 
expiration,  January  1,  1916,  to  wit.  on 
August  11,  1913,  this  lease  was  assigned  to 
Fine  and  his  associate;  but  the  last  named 
will  not  be  referred  to  in  the  subsequent 
statement  and  discussion  for  .the  reason 
noted  above. 

Lawless  Brothers  opened  up  in  the  same 
line  of  business  at  252  Main  street,  with- 
out objection  or  complaint  on  the  part  of 
complainant  Fine. 

The  contract  of  sale  by  Lawless  Brothers 
contained  these  conveying  clauses  which  fol- 
low recitations  as  to  the  transfer  of  the 
stock  of  merchandise  and  fixtures: 

"2.  The  lease  which  the  said  Lawless 
Brothers  now  have  on  the  lot  and  store 
building  at  No.  222  East  Main  street,  to- 
gether with  all  rights  theretmder. 

''3.  The  name,  'the  Wonder  Store,'  under 
which  the  business  has  been  and  is  now  be- 
ing conducted,  together  with  the  good  will 
of  that  name  and  the  business." 

Mrs.  Strong  assented  in  writing  to  the 
transfer  of  the  lease  to  Fine,  who,  it  was 
recited,  was  "to  have  the  same  rights  un- 
der the  original  lease  as  are  granted  to  Law- 
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less  Brothers,"  and  the  firm  made  s  formal 
transfer  of  the  lease. 

On  June  12,  1916,  Fine  wrote  a  letter  to 
Lawless  Brothers,  stating  that  he  had 
learned  of  negotiations  on  their  part  for  a 
lease  of  the  Strong  premises,  and  protesting 
against  the  effort  to  ''upset"  him  notwith- 
standing a  promise  made  to  aid  the  writer 
to  get  a  renewal  of  the  lease;  and  he  stated 
that  the  effort  to  defeat  him  was  an  out- 
rage. 

Lawless  Brothers  proceeded,  notwith- 
standing, to  close  a  lease  in  August,  1916, 
identical  as  to  terms  with  the  old  one.  On 
October  18,  11016,  while  Fine's  term  was  yet 
running  under  the  assigned  lease,  the  de- 
fendant firm  announced  to  the  public  in  a 
full  page  advertisement  of  a  ^'removal  sale" 
in  the  Daily  News:  "We're  going  back  to 
our  old  homel"  Incorporated  in  the  ad- 
vertisement as  an  "indisputable  fact"  was 
the  statement  that  the  firm  was  going  to 
change  their  location  of  business  to  222 
Main  street, — "the  old  stand  they  occupied 
for  years," — and  "submarine  prices  on 
everything"  were  quoted. 

Mrs.  Strong  was  also  made  a  defendant, 
and  a  suit,  brought  by  h^  to  dispossess 
Fine  after  January  1,  1916,  was  sought  to 
be  enjoined  as  one  intended  to  aid  Lawless 
Brothers  in  getting  possession  of  the  store- 
house in  violation  of  their  contract  with 
Fine. 

The  chancellor  sustained  a  demurrer  of 
Mrs.  Strong,  and  that  ruling  was  afiSrmed 
by  the  court  of  civil  appeals. 

The  further  rulings  and  the  assignment 
of  error  in  this  court,  so  far  as  they  are 
material,  are  sufficiently  indicated  in  the 
diKcuAsion  which  follows.  We  shall  not  de- 
tail them  otherwise. 

I.  As  to  the  rights  of  Fine  against  Law- 
less Brothers: 

The  doctrine  of  "good  will"  has  proved 
to  be  so  salutary  in  effecting  just  results 
that  it  has  been  constantly  expanding,  with 
the  result  that  the  definition  of  the  word 
itself  has  been  broadened  as  the  doctrine 
has  developed.  This  was  noted  in  Slack  v. 
Suddoth,  102  Tenn.  378,  46  L.R.A.  589,  73 
Am.  St.  Rep.  881,  52  S.  W.  180,  where  it 
was  said:  "It  is  difficult  to  define  what 
'good  wulP  is.  Lord  Eldon  said  that  it  was 
simply  'the  posssilj^ility  that  the  old  cus- 
tomers will  resort  to  the  old  place.'  Crut- 
well  v.  Lye,  17  Ves.  Jr.  335,  34  Eng.  Re- 
print, 129 ;  Moreau  v.  Edwards,  2  Tenn.  Ch. 
349.  But  in  Churton  v.  Douglas,  Johns. 
V.  C.  174,  70  Eng.  Reprint,  386,  it  was  said 
that  this  was  too  narrow  a  view  to  take  of 
it,  and  there  it  was  said  that  it  was  every 
poHitive  advantage  acquired,  arising  out  of 
the  buiiiness  of  the  old  firm,  whether  con- 
nected with  the  premises  where  it  was  car- 
L.R.A.1918C. 


ried  on,  with  the  name  of  the  late  firm,  or 
with  any  other  matter  carrying  with  it  the 
benefit  of  the  business  of  the  old  firm." 

All  definitions  incorporate  as  one  of  the 
chief  elements  of  good  will  the  advantage 
accruing  to  a  vendee  from  the  old  business 
stand, — the  feature  we  have  here  to  deal 
with.  It  does  not  appear  that  Lawless 
Brothers  made  any  effort  to  use  the  old 
name,  "the  Wonder  Store,"  after  selling  to 
Fine. 

"Good  will"  is  property  in  the  sense  of 
being  a  thing  subject  to  be  damaged  and  en- 
titled to  the  protecti<Mi  of  the  law  (San- 
ford-Day  Iron  Works  v.  Enterprise  Foundry 
&  Mach.  Co.  138  Tenn.  437,  198  S.  W.  268)"; 
and  an  injunction  will  lie  to  protect  it  when 
the  seller  of  the  good  will  thereafter  wrongs 
fully  interferes  with  it  iW  the  property  con- 
veyed to  which  the  good  will  is  incident. 
12  R.  0.  L.  p.  995,  and  cases  cited;  Brad- 
ford V.  Montgomery  Furniture  Co.  116  Tenn. 
610,  638,  9  L.R.A.(N.S.)  979,  92  S.  W.  1104. 

When  Lawless  Brothers  sold  the  good  will 
of  the  business  and  transferred  their  cur- 
rent lease  of  the  business  stand,  good  faith 
required  that  they  should  n6t  thereafter  do 
anything  which  should  tend  to  deprive  their 
vendee  of  the  benefits  and  advantages  inci- 
dent thereto. 

A  distinction  may  here  be  noted  which 
will  aid  in  the  determination  of  the  rights, 
of  the  parties  litigant. 

Upon  a  sale  of  the  good  will  of  a  busi- 
ness, without  more,  the  selling  party  is  not 
precluded  from  setting  up  a  precisely  simi- 
lar business  at  another  business  stand  in 
the  same  city,  or  even  in  the  vicinity.  If 
the  purchaser  desired  to  forestall  such  a 
step,  he  must  expressly  stipulate  against 
it  in  the  contract.  Jackson  v.  Byrnes,  103 
Tenn.  698,  64  S.  W.  984;  20  Cyc.  1279. 

But,  without  such  a  stipulation,  the  seller 
of  a  business  and  its  good  will  is  precluded 
from  interfering  with  the  purchaser  in  the 
enjoyment  of  the  particular  business  stand 
which  is  transferred  by  him  to  the  pur- 
chaser. There  is  implied  in  the  contract  of 
sale  the  agreement  that  the  purchaser  will 
not  be  disturbed  by  the  seller  in  his  right 
to  enjoy  all  advantages  that  inhere  in  the 
premises  used  as  the  place  of  business.  By 
implication  of  law  the  contract  binds  the 
seller  not  to  do  any  act  that  would  prevent 
the  vendee's  use  of  the  stand,  and  all  ad- 
vantages incident  to  it,  to  the  same  extent 
and  in  the  same  wav  the  vendor  himself 
might  have  done  but  for  the  sale. 

Decisions   which   deal   with    interference 

by  the  seller  with  business  locations  passing 

without  such  a  stipulation,  but  as  a  part 

of  the  good  will,  are  by  no  means  numerous. 

j  The  few,  however,  clearly  make  the  distinc- 

'  tion  we  have  adverted  to, — that  it  does  not 
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require  expreBB  termfi  to  prevent  the  seller 
from  derogating  from  his  grant  of  good  will 
incident  to  business  premises. 

Muu&ey  v.  Butterfield,  133  Mass.  492,  in- 
volved a  contract  for  the  sale  of  a  milk 
route.  It  was  there  said:  "A  material 
part  of  the  property  to  be  delivered  was, 
as  stated  in.  the  agreement,  'the  good  will 
of  said  Munsey's  milk  route  lying  in  West 
Somerville,  East  Somerville,  North  Somer- 
ville,  and  Charlestown.'  This  contract, 
called  a  sale  of  the  good  will  of  Munsey's 
milk  route,  was  really,  like  a  sale  of  the 
good  will  of  any  business,  an  agreement 
by  the  plaintiff  that  he  would  retire  from 
it,  and  would  allow  the  defendant  to  enjoy 
the  benefits  and  advantages  of  it,  and  would 
do  nothing  to  impair  or  injure  it.  This 
agreement  was  implied  in  the  transaction, 
and  in  fact  constituted  the  contract  of  sale 
of  the  good  will  of  the  milk  route  on  the 
part  of  the  plaintiff." 

In  Wentzel  v.  Barbin,  189  Pa.  502,  42 
Atl.  44,  where  a  paper  route  was  sold  and 
the  vendor  went  over  the  route  soliciting 
()atronage  which  was  formerly  his,  it  was 
baid:  ''When  the  defendant  agreed  to  sell 
to  the  plaintiff  'all  his  right,  title,  and  good 
will  to  the  Oakland  paper  route,  until  now 
controlled  by  the  said  R.  M.  Barbin,'  he  be- 
came bound  in  honor  and  in  law  to  carry 
out  his  contract  in  good  faith.  He  was  cer- 
tainly not  at  liberty,  especially  after  re- 
ceiving a  large  part  of  the  purchase  money, 
to  iilch  away  from  the  plaintiff  the  veritable 
substance  of  that  which  he  had  sold.  It 
was  not  like  the  setting  up  of  another  bus!- 
uenB  of  the  same  kind,  but  it  was  the  taking 
away  of  the  very  thing  he  had  sold  that  was 
complained  of  by  the  plaintiff." 

The  firm  of  Lawless  Brothers  was  there- 
fore under  the  implied  obligation  not  to  in- 
terfere with  Fine  as  the  vendee  of  their 
good  will,  in  his  use  of  business  house  and 
control  of  the  lease  during  the  period  and 
the  entire  period  of  time  covered  by  the 
assigned  lease.  But  this  does  not  mean  that 
they  had  a  right  to  negotiate  for  themselves, 
during  that  time,  a  renewal  which  would 
be  valid  simply  because  it  should  take  ef- 
fect at  the  expiration  of  the  assigned  lease. 

One  of  the  incidents  and  advantages  of 
the  good  will  of  the  business  sold  to  Fine, 
as  well  as  of  the  lease  transferred  to  him, 
was  that  of  the  opportunity  or  chance  to 
obtain  for  himself,  as  tenant  in  possession, 
a  renewal  of  the  lease  covering  such  future 
term.  It  is  true  that  the  original  lease 
contained  no  stipulation  for  a  privilege  of 
renewal  in  favor  of  the  tenant,  and  it  is 
furthermore  true  that  neither  Lawless 
Brothers  nor  Fine  had  any  legal  right  to 
demand  of  the  landlord  a  renewal  on  expira- 
tion. 
1  .R.A.1918C. 


However,  courts  of  equity  have  long  been 
accustomed  to  treat  the  tenant  in  posses- 
sion as  having  an  advantage  or  quasi  right, 
called  ''tenant  right,"  in  respect  of  the  re- 
newal of  his  lease.  He  has  an  interest,  les^ 
than  an  estate  or  legal  right,  which  equity 
recognizes  as  having  substance  and  value 
and  which  it  will  protect.  This  principle 
was  contended  for  in  an  able  argument  by 
Sir  Francis  Hargrave  in  Lee  v.  Vernon,  5 
Bro.  P.  C.  14  [10th  ed.  1803]  2  Eng.  Re- 
print, 503,  which  was  followed  by  the  court. 
He  said: 

It  has  long  "'been  an  established  practiee 
to  consider  those  who  are  in  possession  of 
Unds  under  leases  ...  as  having  an 
interest  beyond  the  subsisting  term,  and 
this  interest  is  usually  denominated  the 
tenant  right  of  renewal,  which,  though  ac- 
cording to  language  and  ideas  strictly  legal 
is  not  any  certain,  or  even  contingent,  es- 
tate, but  only  a  chance,  there  being  no 
means  of  compelling  a  renew^al,  yet  is  so 
adverted  to  in  all  transactions  relative  to 
lease  hold  property,  that  it  influences  the 
price  in  sales,  and  is  often  an  inducement 
to  accept  of  it  in  mortgages  and  settlements 
•     »     • 

"This  'tenant  right'  of  renewal,  as  it  if^ 
termed,  however  imperfect  and  contingent 
in  its  nature,  being  still  a  thing  of  value, 
ought  to  be  protected  by  the  courts  of  jus- 
tice, and  when  those  who  are  entitled  to  lU 
incidental  advantages,  whether  by  purehasc 
or  other  derivation,  are  disappointed  of 
them  by  fraud,  imposition,  misrepresenta- 
tion, or  unfair  practice  of  any  kind  it  is 
fit  and  reasonable  that  this  injury  .  .  . 
should  have  redress." 

In  McCourt  v.  Singers-Bigger,  76  C.  C.  A. 
73,  145  Fed.  103,  7  Ann.  Cas.  287.  it  was 
said:  "The  likelihood  of  being  able  to  se- 
cure such  an  extension  under  like  circum- 
stances is  so  great  that  it  has  come  to  be 
recognized  as  a  valuable  incident  to  the 
tenant's  estate,  a  species  of  property  which 
the  law  protects." 

The  modem  cases  which  enforce  this  doc- 
trine are  collated,  and  the  principle  incor- 
porated in  the  text,  in  16  R.  C.  L.  p.  903. 

Sometimes  the  same  equitable  end  has 
been  reached,  and  protection  to  the  quasi 
right  of  the  tenant  afforded,  on  the  concept 
that  the  old  lease  in  a  sense  gives  birth  to 
the  new  one,  and  that  therefore  the  holder* 
of  the  original  lease  has  a  claim  to  such 
protection  by  the  courts. 

Thus,  Lord  Chancellor  Cottenham,  in 
Clegg  V.  Fishwick,  1  Macn.  &  G.  294,  41 
Kng.  Reprint,  1278,  says  that  "the  old  lease 
was  the  foundation  of  the  new  lease,  the 
tenant  right  of  renewal  arising  out  of  the 
old  lease  giving  the  partners  the  benefit  of 
this  new  lease." 
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And  in  Spiess  v.  Bosawog,  6^  How.  Pr* 
401,  affirmed  in  96  N.  Y.  651,  it  was  said 
that  the  so-called  expectation  of  renewal  is 
a  part  of  the  value  of  a  lease.  "This  is 
deemed  so  actual  and  vital  that  when  a 
new  lease  is  had  it  is  considered  to  be  a 
graft  upon  the  old." 

Possessed  as  Fine  was  of  this  measure  of 
right  in  the  eyes  of  equity,  has  the  defend- 
ant firm  disregarded  and  invaded  it  so  as 
to  call  for  equitable  intervention? 

The  chaneellor  thought  not,  and  in  hifl 
final  decree  so  held,  but  expressed  dissatis- 
faction that  he  could  not  rule  to  the  con- 
trary and  be  justified  by  authority.  He  ex- 
pressed- in  distinct  terma  the  view  that  Law- 
less Brothers  were  not  "morally  right  in 
getting  for  themselves  a  renewal  of  the 
lease."  Tlie  court  of  civil  appeals  in  its 
opinion  states  that  "it  is  inequitable  for 
Lawless  Brothers  to  retake  that  which  they 
sold." 

The  decreet  of  the  lower  courts  in  dis- 
solving tlie  injunction  originally  issued  and 
allowing  that  Arm  to  take  the  benefits  of 
the  renewal  lease  and  use  the  storehouse  are 
based  upon  a  misconception.  The  arm  of 
equity  is  not  too  weak  to  reach  to  and  rem- 
edy that  which  is  inequitable  and  more, — a 
fraud  upon  the  rights  of  Fine.  If  prece- 
dents were  lacking,  the  time  is  ripe  for  the 
making  of  one;  but  they  are  not  lacking. 

Since  the  expectancy  or  chance  of  renewal 
in  favor  of  Fine  as  the  holder  of  the  current 
term  is  regarded  in  equity  as  a  valuablq 
interest,  the  doctrine  from  an  early  date 
has  been  that  Lawless  Brothers,  standing  in 
at  least  a  quasi  fiduciary  relation  to  him 
(under  obligation  not  to  interfere  with  him 
in  the  exercise  of  the  "tenant  right"),  may 
not  secure  for  that  firm  and  hold  against 
him  a  renewal.  The  new  lease  will  be 
treated  as  held  in  trust  for  Fine,  as  the 
person  having  the  beneficial  interest  in  the 
foundation  lease  upon  which  the  renewal 
might  have  been  grafted. 

This  doctrine  of  so  holding  in  trust  was 
first  announced  in  1670  in  the  case  of  Holt 
.V.  Holt,  1  Ch.  Cas.  190,  22  Eng.  Reprint, 
756,  2  Vem.  322,  23  Eng.  Reprint,  808,  and 
it  has  been  consistently  followed  both  in 
England  and  in  this  country.  16  R.  G.  L. 
p.  904,  and  cases  cited.  Referring  to  the 
fairly  analogous  instance  of  renewal  of  a 
lease  by  one  partner  for  hia  own  benefit  of 
a  lease  held  by  his  firm,  it  is  said  in  this 
recent  work:  "The  lease  so  taken  inures 
to  the  benefit  of  the  firm,  the  partner  taking 
it  holding  as  a  constructive  trustee.  When 
the  lease  is  held  by  a  partnership,  the 
chance  or  opportunity  of  renewal  is  in  it- 
self a  distinct  asset  of  the  partnership  in 
which  all  the  partners  have  an  interest; 
and  where  the  partnership  is  for  a  limited 
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time  it  is  nevertheless  hel4  that  (me  part- 
ner has  no  right  as  against  his  copartner 
to  take  a  new  lease  to  commence  after  the 
expiration  of  the  partnership  by  its  own 
limitations."     [p.  906.] 

As  expressed  in  Mitchell  v.  Reed,  61  N. 
Y.  123,  19  Am.  Rep.  252:  "The  defendant 
was  in  possession  as  a  membar  of  the  firm, 
and  the  firm  otcn^d  the  good  u>ill  for  a  re- 
netcal,  which  ordinarily  attaches  to  the  pos- 
session. ...  He  must  hold  them  for 
the  firm."     (Italics  ours.) 

The  doctrine  is  not  confined  to  catscd 
where  leases  are  renewed  by  persons  occupy- 
ing fiduciary  relations,  in  the  strict  aense 
We  have  been  cited,  and  our  investigation 
has  discovered,  no  case  decided  by  a  court 
of  last  resort  in  which  it  has  been  applied 
to  a  lessee  who  in  similar  circumstances 
has  assigned  for  the  balance  of  his  unex- 
pired term. 

In  Bennett  v.  Vansyckel,  4  Duer,  462. 
it  was  held  that,  where  a  lessee  sublets  wiiii 
an  express  agreement  that  the  sublesseeB 
should  have  the  benefit  of  the  good  will  of 
the  lease,  a  secret  renewal  by  the  original 
lessee  (the  sublessor)  taken  from  the  land- 
lord inures  to  the  benefit  of  the  sublessees; 
and  in  Crook  v.  Crook,  20  Abb.  N.  C.  249, 
it  was  ruled  that,  where  a  lessee  assigned 
his  lease  to  another  who  conducted  his  busi- 
ness on  the  demised  premises,  a  renewal 
taken  by  the  original  lessee  in  his  own  name 
prior  to  the  expiration  of  the  lease  must  be 
held  as  in  trust  for  his  assignee. 

It  cannot  be,  on  considerations  of  common 
honesty,  that  a  transfer  of  the  good  will, 
embracing  an  assignment  of  the  lease,  will 
admit  of  the  seller's  ''running  under"  him 
whose  money  he  has  taken,  and  ousting  him 
of  a  substantial  part  of  that  which  was  con- 
veyed. The  chance  or  opportunity  to  procure 
a  renewal  may  not  be  taken  away  from  such 
a  purchaser  at  any  time  pending  the  trans- 
ferred term.  During  the  whole  of  that  term 
Fine's  tenant  right  to  renew  was  not  to  be 
subverted  by  the  sellers.  As  said  in  Bennett 
V.  Vansyckel,  supra,  in  speaking  of  the  as- 
signor: "In  respect  of  the  good  will,  he 
was,  in  the  full  sense  of  the  term,  tlieir 
[the  assignee's]  trustee;  nor  could  he  strip 
himself,  without  their  assent,  of  the  relation 
and  its  duties.  It  is  true,  he  was  not  bound 
to  take  a  new  lease  in  his  own  name,  for 
their  benefit,  but,  without  their  consent,  it 
was  only  for  their  benefit  that  he  could  take 
it  at  all."  "It  was  a  breach  of  good  faith, 
and  of  the  trust  and  confidence  which  the 
plaintiffs  re))osed  in  him,  and  was  therefore, 
according  to  the  established  doctrine  of 
equity,  a  fraud  the  fruits  of  which  he  can- 
not Ije  permitted  to  retain." 

Even  the  refusal  of  the  landlord  to  renew 
the  lease  to  or  for  the  benefit  of  such  cestui 
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^ue  trust  does  n%t,  necessarily  or  ordinarily, 
•entitle  the  assignor  to  take  a  renewal  for 
himself. 

If  the  rule  were  otherwise,  ample  room 
would  be  left  for  collusion  which  it  might 
be  difficult  for  the  cestui  que  trust  to  expose. 
No  such  burden  should  be  placed  on  the 
cestui  que.  It  was  said  by  Lord  Chancellor 
King,  in  Keech  v.  Sanford,  Cas.  t.  King  61, 
25  Eng.  Reprint,  223,  15  Eng.  Rul.  Cas.  455: 
"If  a  trustee,  on  the  refusal  to  renew,  might 
have  a  lease  to  himself,  few  trust  estates 
would  be  renewed  to  cestui  que  use;  though 
I  do  not  sav  there  is  a  fraud  in  this  case, 
yet  he  sliould  rather  have  let  it  run  out 
than  to  have  had  the  lease  to  himself.  This 
mav  seem  hard  that  the  trustee  is  the  only 
person  of  all  mankind  who  might  not  have 
the  lease,  but  it  is  very  proper  that  rule 
should  be  strictly  pursued  and  not  in  the 
least  relaxed;  for  it  is  very  obvious  what 
would  be  the  consequence  of  letting  trustees 
have  the  lease  on  refusal  to  renew  to  cestui 
•que  use." 

Chancellor  Kent,  in  the  case  of  Davoue  v. 
Fanning,  2  Johns.  Ch.  252,  says  of  the  de- 
ciHion  in  Keech  v.  Sanford,  supra:  "If  we 
go  through  all  the  cases,  I  doubt  whether 
we  shall  find  the  rule  and  the  policy  of  it 
laid  down  with  more  clearness,  strictness, 
and  good  sense.  This  decision  has  never 
been  questioned." 

Both  cases,  Keech  v.  Sanford  and  Davoue 
V.  Fanning  were  cited  with  approval  by  this 
-court  in  Neal  v.  Cox,  Peck   (Tenn.)   443. 

The  lower  courts  were  in  error,  therefore, 
in  holding  that  since  the  landlord,  Mrs. 
Strong  could  not  be  restrained  or  prevented 
from  renewing  the  lease  to  Lawless  Broth- 
ers, by  reason  of  that  fact  or  by  parity  of 
reasoning  the  latter  could  hold  under  it  for 
"themselves  and  as  against  their  vendee  and 
assignee.     This  is  a  non  sequitur. 

The  fact  that  both  of  the  leases  contained 
a,  provision  that  they  should  "not  be  as- 
signed or  transferred  by  'the  lessees  or  by 
operation  of  law  without  the  written  con- 
sent of  the  owner"  cannot  operate  to  affect 
the  right  of  Fine  to  have  Lawless  Brothers 
decreed  to  hold  the  demised  premises  in 
trust.  The  trust  relationship  is  forced  on 
the  firm  from  considerations  of  public 
policy, — to  prevent  persons  in  like  situations 
from  taking  a  benefit  for  themselves  to  the 
detriment  of  others  to  whom  they  are 
pledged  not  to  do  so.  Mitchell  v.  Reed, 
supra.  The  quoted  provision  was  meant  to 
safeguard  the  right  of  the  landlord.  That 
right  is  a  thing  wholly  distinct  from  the 
disability  or  liability  of  Lawless  Brothers. 

As  already  indicated,  we  are  of  opinion 
and  hold,  with  both  of  the  lower  courts,  that 
Fine  may  not  through  the  medium  of  the 
trust  relationship  thrust  by  law  on  Lawless 
L.R.A.1918C. 


Brothers,  or  of  any  assignment  by  that  firm 
of  its  rights  in  the  renewel,  compelled  by 
equity,  force  himself  as  tenant  for  the  neu- 
term  on  Mrs.  Strong.  Her  volition  and  her 
discretion  as  to  the  selection  of  a  tenant,  in 
view  of  the  above  stipulation  in  her  con- 
tract, are  not  to  be  denied  or  overridden, 
further  than  is  involved  in  the  disqualifi- 
cation of  Lawless  Brothers  to  enjoy  the 
fruits  of  their  grossly  inequitable  conduct. 

It  appears  that  prior  to  the  filing  of  the 
bill  of  complaint  Mrs.  Strong  had  brought 
a  suit  before  a  justice  of  the  peace  against 
Fine  to  dispossess  him.  That  suit  was  en- 
joined. It  is  contended  by  Fine  that  th^; 
injunction  should  be  perpetuated,  the  po- 
sition advanced  being  that  she  was  without 
status  to  maintain  an  action  of  unlawful 
detainer  after  she  executed  the  lease  in  re- 
version, covering  the  new  term,  to  Lawless 
Brothers.  A  lease  in  reversion  is  one  which 
becomes  effective  only  at  the  expiration  of 
the  term  of  the  prior  lease.  The  authorities 
in  other  jurisdictions  are  not  in  accord  on 
the  point  whether,  notwithstanding  the  ex- 
ecution of  a  second  lease,  the  landlord  re- 
mains clothed  with  such  a  right  to  the  pos- 
session of  the  premises  as  that  she  mav 
maintain  a  proceeding  against  the  first  ten- 
ant, w^ho  refuses  to  surrender.  The  conflict- 
ing authorities  are  collected  in  notes  120 
Am.  St.  Rep.  36,  L.R.A.1915C,  199.  Th« 
rule,  independent  of  any  statute  making 
special  provisions  to  the  contrary,  appears 
by  the  weight  of  authority  to  be  that, 
generally,  the  proceeding  to  dispossess  may 
be  maintained  by  the  original  landlord,  on 
the  theory  that  the  lessee  under  a  lease  in 
reversion  has  no  interest  to  that  end  until 
he  gets  possession;  the  duty  remaining  the' 
landlord's  to  place  his  second  lessee  in  potf 
session.  For  the  purpose  of  discharging  the 
duty  he  may  maintain  a  proceeding  to  dis- 
possess the  original  tenant. 

This  court  has  not  ruled  the  point,  but 
the  above  view  was  indicated  to  be  the  true 
one  in  McNairy  v.  Hicks,  3  Baxt.  378,  if  the 
first  tenant  is  holding  under  a  claim  of 
right.  The  intimation  in  Marley  v.  Rodgers, 
5  Yerg.  217,  is  in  favor  of  the  landlord's 
right  of  action.  We  agree  with  the  lower 
courts  in  holding  that  Mrs.  Strong  had  the 
right  to  maintain  the  action  of  unlawful  de* 
tainer  under  Th<»npson'8  Shannon's  Code,  § 
5093. 

The  legal  attitude  of  Lawless  Brothers  in 
this  case — disqualification  to  take  as  against 
or  to  dispossess  Fine — is  itself  a  potent 
argument  in  favor  of  this  right  being  yet 
in  the  landlord. 

We  do  not   find  it  necessary  to  discuss 

other  assignments  of  error,     llie  material 

*  rulings  of  the  court  of  civil  appeals,  except 


FIXE  V.  LAWLESS. 


1051 


as  aboTe  modified,  are  affirmed.  A  decree 
will  pass  accordingly;  but  should  Mrs. 
Strong  deem  it  proper,  in  view  of  Fine's 
claim  to  consideration  at  lier  hands,  to  yet 
insist  upon  her  legal  remedy  to  dispossess, 


her  right  to  have  a  writ  to  that  end  will  be 
stayed  for  ninety  days  following  entry  of 
iinal  decree  herein.  The  injunction  against 
Lawless  Brothers  will  be  made  perpetual, 
and  they  will  pay  all  costs  of  the  cause. 


Annotation — ^Right  of  assignor  of  lease  as  against  the  assignee  to  the  re- 
newal of  the  lease  upon  the  expiration  of  the  temu 


''It  has  been  a  practice,  particularly 
in  leases  from  the  Crown,  from  the 
Church,  and  from  other  corporations, 
to  grant  a  further  term  to  the  old  ten- 
ants in  preference  to  strangers;  and,  as 
the  expectation  of  renewal  is  rarely 
disappointed,  such  tenants  are  consid- 
ered as  having  an  ulterior  interest  be- 
yond their  subsisting  term.  This  inter- 
est is  generally,  but  improperly,  called 
their  tenant  right  of  renewal;  for  a 
mere  preference  thus  voluntarily  given, 
in  any  individual  instance,  can  .never 
grow  up  into  a  compulsory  obligation. 
A  right  to  renewal  can  be  founded  only 
on  the  custom  of  the  country  in  which 
the  land  lies,  or  upon  express  contract. 
Indeed  a  veT>'  g^at  judge  has  said  that 
an  agreement  by  man  having  an  estate 
of  inheritance  to  make  leases  with  cove- 
nant for  perpetual  renewal,  each  lease  to 
contain  the  same  covenant  forever,  is  a 
species  of  contract  not  to  be  executed; 
a  doctrine,  however,  which  that  learned 
judge  never  brought  himself  up  to  act 
upon,  and  which  cannot  possibly  be  ad- 
mitted; for  it  has  been  so  long  held  that 
such  a  covenant  ought  to  be  carried  into 
execution,  that,  whether  the  judgment 
was  originally  right  or  wrong,  it  is  so 
covered  and  sanctioned  by  decision  that 
it  would  be  infinitely  too  dangerous  not 
to  interpose  a  new  rule  in  such  oases. 
But,  though  independently  of  contract 
or  custom,  and  merely  as  between  land- 
lord and  tenant,  there  be  no  obligation 
upon  the  former  to  renew  with  the  lat- 
ter; yet  the  almost  invariable  recurren- 
cy  of  the  grant  to  the  same  objects  has 
begotten  an  idea  of  something  like  prop- 
erty, and  men  have  been  so  far  from 
treating  this  ulterior  interest  as  precar- 
ious, that  they  have  acted  upon  it,  as 
if  it  were  fixed  and  certain.  Hence, 
leases  of  this  sort  are  become  a  fund  for 
settlements  of  every  kind,  for  mortgages 
and  other  securities;  and  are  subjected 
to  the  same  limitations,  and  applied  to 
the  same  provisions  with  the  most  per- 
manent interests.  This  tenant  right,  as 
it  is  called,  is  recognized  and  protected 
by  courts  of  equity  in  many  instances. 
Hence,    where   a    trustee,    executor,    or 

guardian  avails  himself  of  his  situation, 
T..R.A.1918r. 


and  gets  a  renewal  of  a  lease  for  his  own 
benefit,  the  courts  will  direct  it  to  be 
for  the  use  of  the  cestui  que  trusts,  or 
persons  beneficially  interested  in  the  old 
lease.  So,  where  a  person  who  has  only 
a  partial  interest  as  tenant  for  life, 
mortgagee,  or  mortgagor,  from  the  cir- 
cumstance of  being  in  possession,  takes 
the  opportunity  of  renewing,  such  re- 
newal shall  be  for  the  benefit  of  the 
person  entitled  to  the  reversion.  And 
according  to  the  broad  principles  of 
equity,  it  should  seem  that .  wherever  a 
grant  of  a  reversionary  term  is  obtained 
to  the  prejudice  of  the  old  tenant,  by 
undue  means,  whether  by  suggestio 
falsi  or  suppressio  veri,  the  party  so  ob- 
taining it,  though  an  entire  stranger, 
shall  not  be  permitted  to  hold  it  to  his 
own  use-''  5  Bacon,  Abr.  Leases  (U) 
pp.  676,  677. 

This  tenant  right  of  renewal  has  fre- 
quently been  protected  where  one  part- 
ner secures  a  renewal  in  his  own  name 
of  a  partnership  lease;  it  being  held 
that  the  new  term  inures  to  the  benefit 
of  the  old  tenant,  the  partnership.  See 
note  to  Knapp  v.  Reed,  32  L.R.A.(N.S.) 
869. 

In  Phyfe  v.  Wardell  (1835)  5  Paige 
(N.  Y.)  268,  28  Am.  Dec.  430,  this  tenant 
right  of  renewal  was  recognized  and 
used  as  the  basis  for  protecting  the 
rights  of  the  assignor  and  his  subtenant 
against  the  assignee,  who  had  secured  a 
renewal  and  then  refused  to  recognize 
the  subtenant  under  the  renewal.  It  was 
held  that,  for  the  purpose  of  protecting 
these  interests,  the  renewal  was  but  a 
continuance  of  the  old  lease.  This  case, 
of  course,  like  many  others  that  recog- 
nize and  protect  the  tenant  right  of  re- 
newal, is  not  within  the  scope  of  the 
present  note.  It  is  cited  here  as  illus- 
trative of  the  general  principle,  the 
soundness  of  which  has  never  been 
questioned.  The  rule  is  particularly  ap- 
plicable in  cases  in  which  the  person  who 
secures  the  renewal  for  himself  is  prior 
thereto  in  some  position  of  trust  respect- 
ing the  lessee.  A  prior  position  of 
trust,  however,  is  not  the  determining 
factor.  The  rule  will  be  applied  in  any 
case  in  which  the  person  securing  the 
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renewal  is  enabled  to  do  so  because  of 
his  connection  with  the  lease,  if  such 
connection  was  such  as  to  create  a  fidu- 
ciary relation  between  him  and  the 
tenant  who  seeks  to  renew.  Or,  as  was 
the  case  in  Lee  v.  Vernon  (1776)  5  Bro. 
P.  C.  10,  2  Eng.  Reprint,  500,  where  the 
renewal  was  secured  by  fraud  or  misrep- 
resentation, the  rule  will  be  applied. 

But  no  case  has  been  found  in  which 
the  lessee's  assignee  has  been  protected 
in  his  tenant  right  to  renew  as  against 
the  lessee  who  has  secured  the  renewal 
tor  himself,  unless  some  other  element 
or  circumstance  entered  creating  more 
of  a  fiduciary  relation  between  the  par- 
ties than  exists  by  virtue  of  the  assign- 
ment. Thus  in  Fine  v.  Lawless,  ante, 
1045,  the  assignee  was  also  the  vendee 
of  the  assignor's  business  carried  on  in 
the  premises,  together  with  its  good  will. 
Whether  the  right  would  have  been  pro- 
tected in  the  absense  of  this  added  ele- 
ment is  at  least  problematical. 

In  Bennett  v.  Vansyckel  (1865)  4 
Duer  (N.  Y.)  462  (appeal  dismissed  in 
(1859)  18  N.  Y.  481)  there  was  a  supple- 
mentary agreement,  which  the  court 
treated  as  part  of  the  sublease,  in  which 
the  lessee  agreed  to  give  to  the  sublessee 
"all  the  advantages  of  being  your 
[lessor's]  tenants,  as  regards  future 
renting,  etc."  The  court  held  that  this 
could  refer  to  nothing  else  than  the  ten- 
ant right,  so  that  the  lessee  was  in  equity 
obliged  to  transfer  the  new  lease  in  ac- 
cord with  his  expressed  agreement.  It 
also  pointed  out  the  fact  that  the  plain- 
tiffs were  undertenants  of  defendant, 
and  not  assignees.  In  McDonald  v.  Fiss 
(1900)  54  App.  Div.  489,  67  N.  Y.  Supp. 
34,  the  court  explained  the  Bennett  Case 
as  follows:  "In  the  case  of  Bennett  v. 
Vansyckel  (1855)  4  Duer  (N.  Y-)  462, 
the  good  will  of  a  lease  or  the  tenant 
right  was  recognized  as  an  interest  of 
value  which  a  court  of  equity  would 
protect  J  and  the  assignor  of  a  lease,  who 
had,  before  its  expiration,  taken  out  a 
renewal  in  his  own  name,  was  decreed 
to  hold  it  as  trustee  for  his  assignee; 
but  the  relief  was  granted  in  that  case 
solely  upon  the  ground  that  at  the  time 
of  the  assignment  of  the  lease  Vansyc- 
kel, the  assignor,  had  contracted  with 
his  assignee  that  he  would  give  him  all 
the  advantage  of  being  the  tenant  of 
the  lessor  as  regarding  future  renting. 
The  court  held  that  the  transfer  of  the 
good  will  of  the  lease  was  an  essential 
part  of  the  contract  of  the  parties, 
founded  on  a  valuable  consideration,  and 
relating  to  an  interest  which,  although 
L.]l.  \.11)18C. 


in  reality  no  more  than  a  reasonable  ex- 
pectation, courts  of  equity  had  long  been 
accustomed    to    recognize    and    protect. 
It  was  a  valid  contract  necessarily  im- 
plying that  no  act  should  be  done  by  the 
defendant   to   deprive   the  plaintiffs  of 
the  advantages  it  was  desig^ned  to  secure 
to  them,  and  one  which  a  court  of  equity 
was  bound  to  enforce  in  the  only  man- 
ner  in    which,    in    consequence    of   the 
wrongful  acts  of  the  defendant,  it  was 
capable  of  being  executed.     The  court 
said  that  the  conduct  of  the  defendant 
in  secretly  obtaining  a  renewal  of  the 
lease  was  a  plain  violation  of  the  con- 
tract, and  was,  therefore,  a  fraud,  the 
fruits  of  which  he  could  not  be  permitted 
to  retain.    An  appeal  was  taken  by  the 
defendant,  but  the  judgment  was  affirmed 
upon  the  single  ground  that  the  defend- 
ant, by  bis  contract,  with  respect  to  the 
good  will  of  the  lease,  had  placed  him- 
self in  a  situation  similar  to  that  of  a 
trustee." 

In  McDonald  v.  Fiss  (N.  Y.)  supra, 
some  of  the  language  used  by  the  eourt 
would  support  the  plain  proposition  that 
the  assignee  of  a  leasehold  would  not  be 
protected  against  Jus  assignor  who  has 
secured  a  renewal  for  himself,  even 
though  the  assignor  at  the  time  of  the 
assignment  truthfully  represented  that 
the  landlord  was  accuatomed  to  renew 
the  lease;  but  the  actual  basis  for  the 
holding  was  the  fact  that  the  renewal 
was  not  secured  by  the  assignor,  but  by 
a  company  that  had  had  no  prior  deal- 
ings concerning  the  lease,  and  the  plain- 
tiff utterly  failed  to  show  any  collusion 
between  it  and  his  assignor.    J.  W.  JkC. 


XORTH   OAROTilNA   SUPRJEISCE: 
COURT. 

B.  R.  RAINES,  Admr.,  etc.,  of  Bub  Raines, 
Deceased,  Appt., 

V. 

SOUTHERN   RAILWAY   COMPANY. 

(169  N.  C.  189,  86  S.  E.  294.) 

Master  and  servant  —  injury  to  minor 
—  contributory  negligence. 

1.  An  inexperienced  fifteen-year-old  boy 
sent  by  a  railroad  company  to  flag  a  train, 
and  not  given  the  means  of  giving  the  sig- 
nal with  due  regard  to  his  own  safety,  i* 
not  «^iiilty  of  contributory  negligence 
which  will  prevent  recovery  in  case  he  is 
hit  by  the  train,  if  he  exercises  the  degr«» 

Note.  ^  For  presumption  and  burden  of 
proof  as  to  pecuniary  loss  in  death  action, 
see    annotation    following    this    case,    post. 
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of  lare  for  his  own  protection  which  a  per- 
son of  his  age,  intelligencei  and  experience 
would  reasonably  have  used  under  the  cir- 
cumstances. 

For  other  cases,  see  Master  and  Servant, 
11.  0,  i,  in  Dig.  1-52  A\  .ST. 

Appeal  —  alternative  instructions  ^ 
curing  error. 

2.  An  erroneous  instruction  is  not  cured 
by  an  alternative  one  which  is  correct. 
For  other  caseSy  see  Appeal  and  Error,  Vll. 

k,  4,  in  Dig.  1-52  A.  8. 

Proximate  canse  -^  negligrent  injury  — ^ 
failure  to  stop  train. 

3.  Failure  of  those  in  charge  of  a  rail- 
road  engine  to  stop  if  they  were  able  to 
do  so  by  the  exercise  of  proper  care  after 
discovering  a  youth  asleep  on  the  track,  and 
becoming  aware  of  his  perilous  position,  is 
the  proximate  cause  of  the  injury  inflicted 
upon  him  by  the  train. 

For  other  cases,  see  Proanmate  Catise,  111. 
in  Dia.  1-^2  N.  8. 

Master  and  sevvMit  ^  Federal  Employ- 
ers' Liability  Act  —  contrlbntory  neg- 
ligence. 

4.  Under  the  Federal  Employers'  Liabil- 
ity Act  contributory  negligence  merely  re- 
duces the  amount  of  damages. 

For  other  cases,  see  Master  and  Servant, 
II.  c,  1,  in  Dig.  1-52  N.  8. 

I>eath  —  adult  —  recovery  by  parent. 

5.  A  reasonable  expectation  by  a  parent 
of  receiving  pecuniary  aid  from  his  son 
after  he  becomes  of  age  will  justify  an 
award  of  damages  under  the  Federal  Em- 
ployers' Liability  Act  for  the  loss  of  such 
aid  in  case  of  the  death  of  the  son  during 
minority. 

For  other  cases,  see  Death,  11.  5,  in  Dig. 
1-52  N.  8. 


(May  19,  1»16.) 

APPEAL  by  plaintiff  from  a 
of  the  Superior  Court  for 
County,  in  defendant's  favor,  in 
brought  to  recover  damages  for 
of  plaintiff's  intestate,  alleged  to 
caused  by  defendant's  negligence, 
granted. 


judgment 
Buncombe 
an  action 
the  death 
have  been 
New  trial 


Statement  by  Walker,  J.: 
The  son  of  the  plaintiff,  who  was  named 
Bub  Raines,  was  employed  by  the  defend- 


ant as  a  member  of  the  section  drew  on  its 
line  Iwtween  AsheviUe,  North  Carolina, 
and  Spartanburg,  South  Carolina,  and  at 
tlie  time  of  the  accident  he  had  been  sent 
out  to  flag  an  approaching  train.  In  at- 
tempting to  do  so  he  was  struck  by  the 
train  and  killed.  At  the  time  he  was  be- 
tween fifteen  and  sixteen  years  old.  Witli 
reference  to  his  contributory  negligence,  the 
court  instructed  the  jury  as  follows:  **If 
he  sat  down  near  the  track  in  a  dangerous 
position,  if  you  find  he  thought  that  he  was 
far  enough  away,  if  he  put  himself  in  a 
perilous  position  on  the  railroad  track,  and 
he  was  killed,  the  court  charges  you  that 
he  would  be  guilty  of  contributory  negli- 
gence, attd  it  would  be  your  duty  to  answer 
the  second  issue,  *Ye8.*" 

Upon  the  third  issue,  as  to  damages,  the 
court  charged  the  jury  as  follows:  "There 
is  no  presumption  in  law  that  Bub  Raines 
would  have  contributed  to  the  support  of 
his  father  after  he  arrived  at  the  age  of 
twenty-one  years,  and  the  burden  is  on  the 
plaintiff  to  satisfy  the  jury  by  the  greater 
weight  of  the  testimony  that  he  would  have 
continued  to  contribute  to  the  support  of 
his  father  after  he  arrived  at  the  age  of 
twenty-one  years;  and  the  burden  is  also 
upon  the  plaintiff  to  satisfy  the  jury  as 
to  the  amount  of  the  contribution  he  would 
have  made  to  his  father  after  arriving  at 
the  age  of  twenty-one  years,  and,  unless  the 
jury  are  satisfied  by  the  greater  weight  of 
the  testimony  that  he  would  have  con- 
tributed to  the  support  of  his  father  after 
reaching  the  age  of  twenty-one  years,  then 
the  jury  could  only  award  In  this  case,  if 
they  come  to  the  issue  of  damages,  the 
present  value  of  such  eontributions  as  you 
find  from  the  evidence  Bub  Raines  would 
have  made  to  his  father  from  the  time  he 
was  killed  until  he  reached  the  age  of 
twenty-one  years." 

Exceptions  were  duly  taken  to  these  in- 
structions and  each  of  them.  The  jnry  re- 
turned the  following  verdict: 

"(1)  Was  the  plaintiff's  intestate.  Bub 
Raines,  killed  by  the  negligence  of  the  de- 
fendant, Southern  Railway  Company,  ffs 
alleged   in   the   complaint?     Answer:    Yes. 


1056;  and  references  therein  to  annotation 
on  related  questions.  Generally  as  to  ques- 
tions distinctive  to  the  action  for  death,  see 
L.R.A.  Indexes  under  the  titles,  "Death" 
and  "Damages,"  subtitles,  **Measure  of  com- 
pensation— Death." 

The  general  subject  of  contributory  neg- 
ligence of  children  is  discussed  in  the  an- 
notation following  Jacobs  v.  Koehler  Sport- 
ing Goods  Co.  L.R.A.iei7F,  10. 

Various  phases  of  the  doctrine  of  last 
clear  chance  which  was  involved  In  the 
above  case  upon  the  assumption  that  the 
^leoeased  was  originally  g\iilty  of  negligence 
]    K.A.iniSC. 


are  discussed  in  the  note  to  Bourrett  v. 
Chicago  &  N.  W.  R.  Co.  36  L.R.A.(N.»S.) 
957,  and  other  notes  there  referred  to.  For 
later  notes  and  cases  on  this  subject,  see 
L.R.A.  Indexes  under  the  title,  "Negli- 
gence." 

The  Federal  Employers'  Liability  Act, 
forms  the  subject  of  extensive  notes  to 
Lamphere  v.  Oregon  R.  &  Nav.  Co.  47  L.R.A. 
(N.S.)  38,  and  Seaboard  Air  Line  R.  Co. 
V.  Horton,  L.R.A.1915C,  47.  For  later  anno- 
tation and  cases  on  questions  arising  under 
this  act,  see  L.R.A.  Indexes  under  the  title. 
"Master  and  Servant." 


lUo4 


NORTH  CAROLINA  {SLTRJiMK  COURT. 


''(2)  Did  the  plaintiff's  intestate,  Bub 
Raines,  by  his  own  negligence  contribute  to 
his  death,  as  alleged  in  the  answer?  An- 
swer: Yes. 

"(3)  What  amount,  if  any,  is  the  plain- 
tiff entitled  to  recover?    Answer:  $192." 

Judgment  was  entered  thereon,  and  plain- 
tiff appealed. 

Messrs.  Jones  &  Williama  for  appellant. 
Messrs.  Martin,  Rollins,  &  Wright  for 

appellee. 

Walker,  J.,  delivered  the  opinion  of  the 
court : 

The  charge  as  to  contributory  negligence 
and  damages  was  erroneous.  If  the  plain- 
tiff was  young  and  inexperienced,  and  was 
not  provided  with  the  means  of  giving  the 
signal,  with  due  regard  to  his  own  safety, 
and  by  reason  thereof  he  was  killed  while 
in  the  exercise  of  that  degree  of  care  for 
his  own  protection  which  a  person  of  his 
age,  intelligence,  and  experience  would  ordi- 
narily have  given  under  the  circumstances, 
he  would  not  be  guilty  of  contributory  neg- 
ligence. Ensley  v.  Sylva  Lumber  &  Mfg.  Co. 
165  N.  a  687,  81  S.  E.  1010;  Alexander  v. 
Statesville,  166  N.  C.  527,  81  S.  E.  763.  In 
the  case  last  cited,  we  said:  ''The  rule  of 
law  in  regard  to  the  negligence  of  an  adult 
and  the  rule  in  regard  to  that  of  an  infant 
of  tender  years  is  quite  different.  By  the 
adult  there  must  be  given  that  care  and 
attention  for  his  own  protection  that  is 
ordinarily  exercised  by  persons  of  intelli- 
gence and  discretion.  If  he  fails  to  give  it, 
his  injury  is  the  result  of  his  own  folly, 
and  cannot  be  visited  upon  another.  Of  an 
infant  of  tender  years  less  discretion  is  re- 
quired,  and  the  degree  depends  upon  his  age 
and  knowledge.  Of  a  child  of  three  years 
of  age  less  caution  would  be  required  than 
of  one  of  seven;  and  of  a  child  of  seven 
less  than  of  one  of  twelve  or  fifteen.  The 
caution  required  is  according  to  the  ma- 
turity and  capacity  of  the  child,  and  this  is 
to  be  determined  in  each  case  by  the  cir- 
cumstances of  that  case," — citing  Murray 
VI  Richmond  &  D.  R.  Co.  93  N.  C.  92 ;  Bot- 
toms V.  Seaboard  &  R.  R.  Co.  114  N.  C.  699, 
25  L.R.A.  784,  41  Am.  St.  Rep.  799,  19  S.  E. 
730;  Washington  &  D.  R.  Co.  v.  Gladmon, 
15  Wall.  401,  21  L.  ed.  114;  Sioux  City  & 
P.  R.  Co.  V.  Stout,  17  W^all.  657,  21  L. 
ed.  745;  Mangam  v.  Brooklyn  R.  Co.  38 
X.  Y.  455,  98  Am.  Dec.  66;  Shearm.  &  Redf. 
Xeg.  §  49,  and  other  authorities. 

All  that  is  required  of  an  infant  is  that 
he  exercise  care  and  prudence  equal  to  his 
capacity.  Robinson  v.  Cone,  22  Vt.  213,  54 
Am.  Bee.  67. 

Examined  in  the  light  of  this  rule,  the 
instruction  as  to  contributory  negligence 
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was  too  broad,  and  should  have  been  re- 
stricted to  its  proper  limits.  If  the  de- 
cedent was  standing  too  near  the  track,  or 
at  a  place  near  the  track  which  brought  him 
within  the  zone  of  danger,  and  his  exposure 
to  injury  was  not  the  result  of  any  failure 
to  exercise  that  degree  of  care  which  one 
of  his  age  and  knowledge  would  have  taken 
for  his  safety  under  the  circumstances,  his 
act  would  not  necessarily  be  contributory 
negligence.  He  was  not  an  intruder  or 
^'licensee,"  within  the  rule  of  some  of  tbe 
cases  cited  by  appellee.  If  a  person  places 
himself  on  a  track  in  front  of  a  moving 
train,  or  too  near  thereto  for  safety,  and 
does  so  wilfully  or  designedly  or  neriigent- 
ly,  he  must  take  the  consequences;  but^ 
where  the  act  was  not  wilful,  and  it  was 
not  so  in  this  case,  it  must  have  been  n^li- 
gent,  in  order  to  authorize  a  finding  of 
contributory  fault  on  his  part,  and  the  negli- 
gence must  have  been  the  proximate  cause 
of  the  injury.  The  court  excluded  this 
question  of  negligence  from  the  considera- 
tion of  the  jury,  when  it  gave  the  instruc- 
tion that  "if  he  sat  near  the  track  in  a 
dangerous  position,  if  you  find  that  he 
thought  that  he  was  far  enough  away, 
.  .  .  it  would  be  your  duty  to  answer 
the  second  issue,  *Yes.'" 

The  alternative  proposition,  that  "if  he 
put  himself  in  a  perilous  position  on  the 
railroad  track,'*  it  would  be  eontributory 
negligence,  if  it  was  correct,  did,  not  cure 
the  error,  as  we  cannot  tell  by  which  branch 
of  the  instruction  the  jury  were  guided  to 
their  verdict.  Tillett  v.  Lynchburg  &  D.  R. 
Co.  115  N.  C.  662,  20  S.  E.  480,  6  Am.  Xeg. 
Cas.  121;  Williams  v.  Haid,  118  N.  C.  481, 
24  S.  E.  217;  Edwards  v.  Atlantic  Coast 
Line  R.  Co.  132  N.  C.  99,  48  S.  E.  685.  An 
error  in  the  charge  must  be  eliminated  by 
a  retraction  of  it,  or  a  proper  explanation* 
which  will  remove  the  wrong  impression 
made  by  it;  and  the  giving  of  another  cor- 
rect, but  conflicting,  instruction,  does  not 
answer  the  purpose,  as  it  does  not  produce 
the  desired  result.  If  the  deceased  had 
fallen  asleep  on  the  track,  his  negligence  in 
doing  so  would  not  be  contributory,  in  a 
legal  sense,  unless  it  was  the  proximate 
cause  of  the  injury  to  him,  and  yet  the 
court  charged  the  jury,  in  effect,  that  it 
would  be.  If,  notwithstanding  his  negli- 
gence in  sleeping  on  the  track,  the  defend- 
ant's engineer,  after  he  saw  him  lying  there 
and  became  aware  of  his  perilous  situation, 
could,  by  exercising  the  proper  care,  have 
stopped  the  train  in  time  to  avoid  the  in- 
jury, and  failed  to  do  so,  his  negligence 
in  not  doing  so  would  be  considered  as  the 
proximate  cause  of  intestate's  death. 

The  Federal  Employers*  Liability  Act  does 
not,  as  we  understand  it,  change  tbe  rule 
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of  law  as  to  what  is  contributory  negli- 
geace,  except  as  to  its  l^gal  effect  upon  the 
issue  ab  to  damages,  an  affirmative  finding 
in  respect  of  such  negligence  reducing  the 
amount  of  damages  as  indicated  in  the  act. 
We  are  also  of  the  opinion  that  there  was 
error  in  the  instruction  of  the  court  in  re- 
gard to  the  measure  of  damages,  and,  as 
the  question  may  be  again  raised,  we  will 
now  decide  it.  The  intestate,  at  the  time 
of  his  death,  was  employed  in  interstate 
commerce,  and  the  case  was  therefore  prop- 
erly tried  under  the  Federal  Employers'  Lia- 
bility Act.  With  respeqt  to  damages  the 
court  instructed  the  jury  that  the  burden 
was  on  the  plaintiff  to  satisfy  the  jury 
that  the  intestate  would  have  continued  to 
contribute  to  the  support  of  his  father  after 
he  arrived  at  the  age  of  tweny-one  years, 
and,  further,  that  he  must  satisfy  them  as 
to  the  amount  of  such  contribution  as  he 
would  have  made  after  his  maturity.  This 
could  hardly  be  the  rule  intended  by  Con- 
gress, as  such  facts  would  be  incapable  of 
anything  like  accurate  or  even  approximate 
proof.  They  depend  so  much  upon  con- 
tingencies as  to  be  beyond  the  human  ken. 
We  cannot  foretell  what  a  man  will  do 
with  his  estate  in  the  future,  and  therefore 
Congress,  aware  of  this  difficulty  in  making 
proof,  required  that  the  amount  of  recov- 
ery should  be  measured  by  the  reasonable 
expectation  of  benefit  which  would  accrue 
to  the  parent,  or  a  dependent,  by  the  con- 
tinuance of  the  life  in  question.  We  think 
this  part  of  the  charge,  in  its  general 
scope  and  tendency,  was  not  in  accordance 
with  the  correct  principle  to  be  gathered 
from  the  evident  meaning  and  purpose  of 
the  act,  and  we  have  already  so  decided. 
Here  the  intestate  was  under  no  obligation 
to  support  and  maintain  his  father.  29  Cyc. 
1619.  What  he  might  do  for  him,  in  that 
way,  would  be  voluntary  on  his  part, — a 
mere  gift  or  gratuity, — prompted,  it  is 
true,  by  filial  devotion  or  duty,  but  never- 
theless a  moral,  and  not  a  legal,  obligation. 
Dooley  v.  Seaboard  Air  Line  R.  Co.  163  N. 
C.  464,  L.B.A.1916B,  186,  71^  S.  E.  970.  We 
said  in  that  case,  quoting  from  and  approv- 
ing the  language  of  Justice  Pollock  in 
Franklin  v.  Southeastern  R.  Co.  3  Hurlst. 
&  X.  211,  157  Eng.  Reprint,  448,  8  Eng. 
Rul.  Cas.  419:  "If,  then,  the  damages  are 
not  to  be  calculated  on  either  of  these 
principles,  nothing  remains  except  that  they 
should  be  calculated  in  reference  to  a  rea- 
sonable expectation  of  pecuniary  benefit,  as 
of  right  or  otherwise,  from  the  continuance 
of  the  life.  Whether  the  plaintiff  had  any 
such  reasonable  expectation  of  benefit  from 
the  continuance  of  his  son's  life,  and,  if  so, 
to  what  extent,  were  the  questions  left  in 
this  case  to  the  jury.  The  proper  question, 
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then,  was  left,  if  there  was  any  evidence 
in  support  of  the  affirmative  of  it.  We 
think  there  was.  The  plaintiff  was  old  and 
getting  infirm;  the  son  was  young,  earn- 
ing good  wages,  and  apparently  well  dis- 
posed to  assist  his  father,  and,  in  fact,  he 
had  so  assisted  him  to  the  value  of  Ss.  6d. 
a  week.  We  do  not  say  that  it  was  neces- 
sary that  actual  benefit  should  have  been 
derived;  a  reasonable  expectation  is  enough, 
and  such  reasonable  expectation  might  well 
exist,  though,  from  the  father  not  being 
in  need,  the  son  had  never  done  anything 
for  him." 

Again  this  court  says  in  the  Dooley  Case: 
"A  person  entitled  to  the  benefit  of  the  ac- 
tion may  recover  damages  for  the  loss  of  a 
pecuniary  benefit  to  which  he  was  not  legal- 
ly entitled,  but  w^hich  it  is  reasonably  prob- 
able he  would  have  received  except  for  the 
death/' — citing  Tiffany,  Death  by  Wrongful 
Act,  2d  ed.  §  159. 

Mr.  Tiffanv  has  classified  the  losses  which 
may  be  considered  in  assessing  the  dam- 
ages, and  the  persons  entitled  to  be  com- 
pensated therefor.  The  first  description  of 
loss  is  principally  confined  to  a  husband's 
loss  of  his  wife's  services,  a  wife's  loss  of 
her  husband's  support  and  services,  a  par- 
ent's loss  of  the  services  of  a  minor  child, 
and  a  minor  child's  loss  of  the  support  of  a 
parent.  But  the  statutes  do  not  confine  the 
benefit  of  the  action  to  husbands,  wives, 
minor  children,  and  parents  of  minor  chil- 
dren. The  second  description  of  loss  in- 
cludes the  loss  by  the  beneficiary  of  any 
pecuniary  benefit  which  he  might  reason- 
ably have  expected  to  receive  during  the 
lifetime  of  the  deceased  by  gift,  and  also 
the  loss  of  any  accumulations  which  it  is 
probable  that  the  deceased  would  have  add- 
ed to  his  estate  had  he  lived  out  his  nat- 
ural life,  and  which  the  beneficiary  would 
probably  have  received  by  inheritance.  He 
then  proceeds  to  say:  "Thus  the  second  de- 
scription of  loss  may  be  divided  into  (1) 
losses  of  prospective  gifts;  and  (2)  losses 
of  prospective  inheritance.  The  loss  sus- 
tained by  a  husband,  wife,  minor  child,  and 
a  parent  of  a  minor  child  may  be  of  both 
descriptions.  The  loss  sustained  by  an  adult 
child,  parent  of  an  adult  child,  or  collateral 
relative,  can  only  be  of  the  latter  descrip- 
tion." 

We  approved  this  elucidation  of  the  ct 
in  Dooley 's  Case,  in  which  Justice  Allen  so 
fully  and  clearly  explains  this  new  law, 
and  cited  in  support  of  Mr.  Tiffany's  state- 
ment the  following  cases:  Greenwood  v. 
King,  82  Neb.  22,  116  N.  W.  1128:  Ilille- 
brand  v.  Stans  Biscuit  Co.  139  Cal.  230,  73 
Pac.  163,  14  Am.  Neg.  Rep.  520;  Dukeman 
v.  Cleveland,  C.  C.  &  St  L.  R.  Co.  237  111. 
108,  86  X.  E.  712;   International  &   Q,  X. 
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R.  Co.  V.  Kindred,  57  Tex.  498;  Hopper  v. 
Denver  &  R.  G.  R.  Co.  84  C.  C.  A.  21,  155 
Fed.  277.  The  case  last  cited  was  much 
like  this  one.  The  action  was  there 
brought  by  a  father  for  loss  by  the  death 
of  his  daughter,  who  was  killed  by  the  neg- 
ligence of  the  defendant  in  that  case.  She 
had  not  contributed  anything  to  her  father's 
support,  nor  had  she  rendered  any  appre- 
ciable service  to  him.  He  had,  on  the  con- 
trary, been  at  considerable  expense  in  sup- 
porting, maintaining,  and  educating  her. 
Judge  Van  Devanter,  then  circuit  judge, 
no^v  a  Justice  of  the  Supreme  Court  of  the 
United  States,  said  in  regard  to  the  father's 
right  to  damages:  '^Considering  this  evi- 
dence in  the  light  of  the  natural  influence 
or  prompting  of  filial  ties,  we  think  it 
would  have  sustained  a  finding  that  there 
was  a  reasonable  expectation  of  substantial, 
though  not  large,  pecuniary  benefit  to  the 
father  from  a  continuance  of  the  life  of 
the  daughter,** — citing  several  cases  to  sus- 
tain his  view. 

It  may  here  be  remarked  that  the  Dooley 
Case  presents  facts  in  almost  exact  analogy 
to  those  we  are  now  considering,  as  it  was 
an  action  by  the  father  for  loss  sustained 
by  the  death  of  his  son.  In  this  case  it  ap- 
pears that  the  intestate  was  a  boy  of  good 
health,  earning  $1.10  per  day,  and  was  con- 
tributing regularly  to  the  support  of  his 
father.  He  was  sober,  industrious,  and  of 
average  intelligence  for  his  age.  His  con- 
duct towards  his  parent  tended  to  show* 
that  he  was,  in  mind  and  disposition,  im- 
bued with  a  proper  conception  of  his  filial 
duty  and  entertained  the  proper  affection 
for  his  father.  The  evidence  in  this  case 
of  a  reasonable  expectation  by  the  father 
of  l)enefit  or  pecuniary  aid  or  other  advan- 
tage of  gift  or  inheritance,  if  the  life  of 
his  son  had  been  spared  to  him,  was 
sufficient  for  submission  to  the  jury.  Be- 
fore closing  this  opinion,  we  must  advert 
to  the  recent  case  of  Irvin  v.  Southern  R. 


Co.  164  N.  C.  5,  80  S.  E.  78,  where  it  is 
said:     "We  held  in  Dooley  v.  Seaboard  Air 
Line  R.  Co.  supra,  that  an  action  may  be 
maintained   under   the   Federal    statute  in 
behalf  of  a  parent  when  there  is  a  reason- 
able expectation  of  pecuniary  benefit  from 
the   continuance   of   the  life   of  the  child, 
although  the  child  has  not  contributed  to 
the    support   of   the   parent,    and   the  au- 
thorities which  support  this  principle  also 
hold  that  evidence  of  contributions  bv  the 
child  to  the  support  of  the  parent  is  ma- 
terial and  important  in  determining  whether 
such  reasonable  expectation  exists,  and  in 
the  assessment  of  damages  which  may  be 
recovered,  and,  if  such  evidence  is  material 
and  competent  for  the  parent,  the  defendant 
may  prove  the  contrary.'* 

That  case  sustains  our  conclusion  that 
the  instruction  as  to  damages  was  errone- 
ous, and  was  in  harmony  with  what  is  thus 
said  in  American  R.  Co.  v.  Didricksen,  227 
U.  S.  145,  57  L.  ed.  466,  33  Sup.  Ct.  Rep. 
224:  "The  cause  of  action  which  was 
created  in  behalf  of  the  injured  employee 
did  not  survive  his  death,  nor  pass  to  his 
representatives.  But  the  act,  in  case  of 
the  death  of  such  an  employee  from  his  in- 
jury, creates  a  new^  and  distinct  right  of 
action  for  the  benefit  of  the  dependent  rela- 
tives named  in  the  statute.  The  damages 
recoverable  are  limited  to  such  loss  as  re- 
sults to  them  because  they  have  been 
deprived  of  a  reasonable  expectation  of 
pecuniary  benefits  by  the  wrongful  death 
of  the  injured  employee.  The  damage  is 
limited  strictly  to  the  financial  loss  thus 
sustained.** 

And  the  case  of  Gulf,  C.  &  S.  F.  R.  Co.  v. 
McGinnis,  228  U.  8.  175,  57  L.  ed.  786,  33 
Sup.  Ct.  Rep.  426,  3  N.  C.  C.  A.  806.  is 
to  the  same  effect.  We  think  that  the  law 
is  unquestionably  settled  by  those  decisions 
as  to  the  measure  of  damages  under  the  Fed- 
eral act. 

New  trial. 


AnnotaticMi — ^Pretnmptioii  and  burden  of  proof 

dettA  actioii. 


to  pecuniary  lots  m 


Actions  to  recover  damages  for  negli- 
gently killing  a  person  are  statutory. 
As  a  rule,  these  statutes  authorize  the 
recovery  of  damages  for  negligently 
causing  the  death  of  a  person  in  amount 
sufficient  to  compensate  for  the  pecuni- 
ary loss  either  to  the  estate  of  the  de- 
ceased or  to  the  statutory  beneficiaries, 
due  to  the  destruction  of  the  decedent's 
life.  In  a  note  in  L.R.A.1916E,  142,  it 
is  pointed  out  that  the  term  ^'pecuniary 
loss"  is  used  in  a  broad  sense  to  preclude 

the    recovery    of   sentimental    damages, 
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and  that  it  is  not  so  limited  as  to  con- 
fine it  to  an  immediate  loss  of  money 
or  property,  but  it  includes  the  loss  of 
prospective  advantages  of  a  pecuniary 
nature  of  which  there  was  a  reasonable 
expectation,  and  which  were  cut  off  by 
the  premature  death.  As  pointed  out  in 
the  present  note,  the  bnrden  of  proof 
rests  upon  the  plaintiff  in  an  action  of 
I  the  character  under  consideration  to 
;  show  the  pecuniary  loss  to  the  estate  or 
to  the  decedent's  statutorj^  beneficiaries. 
The   requirement   in   this   regard,   how- 
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ever,  is  satisfied  by  vague  aricTindefiTiite 
evidenee  in  eases  of  the  negligent  kill- 
ing of  infants,  since  there  is  a  presump- 
tion of  pecuniary  loss  arising  in  favor 
of  the  parents.  Generally  such  a  pre- 
sumption also  arises  in  favor  of  a  sur- 
viring  wido^r  and  minor  children.  This 
presumption  avoids  the  necessity  at 
least  of  producing  direct  evidence  of 
pecuniary  loss,  and,  as  pointed  out  in  this 
note,  in  many  instances  i\  relieves  tbe 
family  o£  the  deceased,  whom  he  was 
supporting  at  the  time  of  hi»  death,  of 
the  neioessity  «f  introducing  evidence  as 
to  many  matters  which  would  ordinarily 
be  regarded  as  essential  to  show  pecuni- 
ary loss.         . 

One  of  the  essential  facts  to  be  shown 
in  order  to  establish  pecuniary  loss  to 
the  estate  otf  the  deceased  or  to  his 
statutory  beneficiaries  is  the  decedent's 
age  and  life  expectancy,  and  also  that 
of  his  statutory  beneficiaries  where  the 
action  is  in  their  behalf.  As  a  rille,  the 
life  expectancy  m$y  be  shown  by  the  use 
of  approved  mortality  or  life  expectancy 
tables.  T^e  admissibility  of  such  tabtes 
in  .evideuM,  as  "we^l  a&  the  neoeaaity  for 
their  utete,  £b  dkcussed  in  a  ncrte  append- 
ed to  Boehl  V.  Lidgerwood  Rural  Teleph. 

Co.  post^  i&ri. 

As  a  TtAef  pecuniary' loss  is  based  upon 
contributions  by  the  deceased  to  his 
statutory'  beneficiaries.  These  are  gen^ 
erally  -made  either  from  some  business 
in  which  the  deeeaaed  was  engaged,  or 
from  his  candngB  in  a  gainful  empioy- 
ment ;  hence  the  earnings  of  the  deceased 
in  an  employment  which  he  wad  follow- 
ing at  the  time  of  his  death  is  a  material 
question,  and  evidence  relative  thereto 
is  admissible.  For  the  development  of 
this  question  with  reference  to  the  ad- 
missibility of  evidenae  of  the  decedent's 
earnings  ia  other  occupations  than  the 
one  he  was  pursaing  at  the  time  of '  hift 
death,  or  of  the  earnings  of  others,  and 
the  right  to  have  such  earnings  consid- 
ered as  bearing  upon  the  decedent's 
earning  capacity,  see  note  appended  to 
West  Salem  v.  Industrial  Commission, 
post,  108a. 

The  rule  as  to  the  admissibility  of 
evidence  as  to  the  decedent's  profits  from 
his  business  is  not  as  clearly  settled  as 
is  the  rule  relative  to  evidence  as  to  the 
wages  which  the  deceased  was  receiving 
at  the  time  of  his  death.  Such  evidence 
is  very  generally  held  admissible  if  the 
labor  oi  the  deceased  was  the  chief  ele<- 
ment  of  the  income;  in  other  words,  if 
the  business  did  not  require  the  invest- 


business,  it  is  denied  that  evidence  is 
admissible  as  to  the  decedent's  profits 
from  the  business  to  show  his  earning 
capacity.  Although  the  rule  is  broadly 
stated  in  Spreen  v.  Erie  R.  Co.  postj  1086, 
that  evidence  is  admissible  as  to  the  con- 
tributions made  by  the  deceased  from 
a  business  for  the  suj^ort  of  his  family, 
as  distinguished  from  evidence  as  to  the 
profits  of  the  buisiness,  as  a  matter  of 
fact,  however,  in  thi^  case  the  boaiaess 
of  the  deceased  did  not  require  the  in- 
vestment of  very  onuch  capital^  his  labor 
being  the  chief  element.  For  a  con- 
sideration of  the  question,  see  note  ap- 
pended to  thip  case. 

In  some  cases  the  earnings  of  the  de- 
ceased oaonot  be. directly  ^wn^and  it 
becomes  a  somewhat  important  matter 
as  to  whether  or  not  opinion  evidisnce 
is  admissible  to  show  the  valiie  of  the 
decedent's  services.  '  This  matter  is  con*- 
sidered  in  a  note  appended  to  Sceba  v. 
M^stee  R.  Co.  post,  1096,  from  which 
it  appears  that  the  general  rule  autharij^- 
ing  the  receipt  of  opinion  evidence  a9 
to  value  has  been  api^ied  in  cases  of  the 
character  under  consideration,  and  opin- 
ion evidenee  haa  been  received  as  to  the 
•value  of  the  decedent's*  services. 

As  heretofore  indicated,  the  relation 
existing  between  the  deceased  and  his 
statutory  beneficiaries  very  largely  af- 
fects questions  as  to  the  character  lm.d 
sufiicieney  q£  evidence  of  pecuniary  loss. 
This  question,  where  the  act  ion:  is  in 
behalf 'of  th^  decedent's  estate,  is  cov- 
ered in  a  note  appended  to  Nicoll  v. 
Sweet,  post,  1111;  where  the  action  is  by, 
or  in  behalf  of,  the  parents,  in  a  note 
appended  to  Pittsbui^gh,  C.  C.  &  St.  L. 

R..  Co.  V.  CoUard,  L.B.A. r,  — ;  and 

where  the  action  is  in  behalf  of  other 
baiiefieiariieBt  the  matter  is  covered  in  a 
note  appended  to  Nashville,  €.  4  Si.  L. 
Ri  Co.  v.  Anderson,  post,  1122. 

€<»llataral  kia^red^ 

Statuses  authorising  the  recovery  of 
damages  residting  to  designated  persons 
from  the  negligent  killing  of  a  relative 
are  generally  construed  to  limit  the  re- 
covery to  compensation  for  the  pecuni- 
ary loss  suffered  by  such  beneficiaries. 
To  be  entitled  to  recover  substantial 
damages  under  these:  statutes  where  the 
beneficiaries  are  collateral  kindred  nf  the 
decedient,  it  is  essential  to  produce  evi- 
dence of  pecuniary  loss,  for  there  is  no 
presumption  of  pecuniary  loss  to  col- 
lateral kindred  by  the  death  of  a  rela- 
tive.*    It  has,  however,  been  held  that 


ment  of  much,  if  any,  capital.  Where,  J  i  Thompson  v.  Chicago,  M.  &  St.  P.  R. 
however,  capital  entered  largely  into  the  Co.  (1900)  104  Fed.  84.5;  Re  California  Xav. 
L.R.A.1918C.  67 
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recovery  may  be  had  of  substantial  dam- 
ages in  behalf  of  collateral  kindred  with- 
out proof  of  specific  pecuniary  loss,  and 
that  from  the  general  evidence  in  the 
case  relative  to  the  age,  health,  occupa- 
tion, earnings,  etc.,  of  the  deceased,  the 
question  of  whether  or  not  collateral 
kindred  suffered  pecuniary  loss  by  the 
death  of  a  relative  is  for  the  jury/ 


Parents  ^  (a)  deatk  of  yoiuic  cldld. 

It  has  been  frequently  asserted  and  it 
is  held  by  the  great  weight  of  authority, 
that  there  is  a  presumption  of  pecuniary 
loss  to  parents  from  the  death  of  a  young 
child,  and  there  need  be  no  specific  evi- 
dence of  pecuniary  loss  in  order  to  en- 
title the  parent  to  recover  substantial 
damages.'     This  rule  is  not  in  confiict 


&  Improv.  Co.  (1901)  110  Fed.  678;  Central 
of  Georgia  R.  Co.  v.  Alexander  (1906)  144 
Ala.  257,  40  So.  424;  Burk  v.  Areata  A  M. 
River  R.  Co.  (1899)  125  CaL  364,  73  Am.  St. 
Rep.  52,  57  Pac.  1065;  Raiser  v.  Chicago  & 
A.  R.  Co.  (1905)  215  111.  47,  106  Am.  St. 
Rep.  153,  74  N.  E.  69,  2  Ann.  Cae.  802; 
Chicago  Terminal  Transfer  R.  Co.  v.  CDon- 
nell  (1904)  213  111.  545,  72  N.  E.  1133,  17 
Am.  Neg.  Rep.  481;  Holton  v.  Daly  (1883) 
106  m.  131;  Chicago  v.  Scholten  (1874) 
75  lU.  468;  Huddleston  v.  Henderson  (1913) 
181  111.  App.  176;  Romeo  v.  Weatem  Coal 
&  Mia.  Co.  (1910)  167  HI.  App.  67;  Chicago 
Bridge  &  I.  Co.  v.  La  Mantia  (1904)  112 
HI.  App.  43;  Locher  v.  Kluga  (1901)  97 
111.  App.  518;  Falkenau  v.  Rowland  (1897) 
70  IlL  App.  20,  3  Am.  Neg.  Rep.  530;  Stand- 
ard Forgings  Co.  v.  Holmstrom  (1914)  58 
Ind.  App.  306,  104  N.  E.  872,  7  N.  C.  C.  A. 
713;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Drumm  (1908)  32  lad.  App.  547,  70  N.  K. 
286;  Wabash  R.  Co.  v.  Cregan  (1899)  23 
Ind.  App.  1,  54  N.  E.  767;  Diebold  v.  Sharp 
(1898)  19  Ind.  App.  474,  49  X.  E.  837;  Mor- 
gan  V.  Orange  Circle  Min.  Co.  (1911)  160  Mo. 
App.  99,  141  S.  W.  735;  Grogan  v.  Broad- 
way Foundry  Co.  (1884)  14  Mo.  App.  588; 
Jones  V.  Charleston  &  W.  C.  R.  Co.  (1914) 
98  &  C.  197,  82  S.  E.  415. 

Chicago  V.  SchoHen  (1874)  75  lU.  468, 
holding  that  where  the  next  of  kin  are 
collateral  kindred,  and  have  never  received 
pecuniary  aid  from  the  deceased,  proof  of 
such  kindredship  will  warrant  the  recovery 
of  nominal  damages;  but  where  the  de- 
ceased is  a  minor  and  leaves  a  father  en- 
titled to  his  services,  the  law  presumes  there 
has  been  a  pecuniary  loss  for  which  compen- 
sation under  the  statute  may  be  ffiven. 

And  see  Hitlebrand  v.  Standard  Biscuit 
Co.  (1903)  139  Cal.  233.  73  Pac.  163,  14 
Am.  Neg.  Rep.  520,  holding  that  the  rule 
that  collateral  heirs  must  show  pecuniary 
loss  does  not  apply  to  the  parents  of  the 
deceased. 

Compare  with  McClaughertv  v.  Rogue 
River  Electric  Co.  (1914)  73  Or.  135,  140 
Pac.  64,  144  Pac.  569,  holding  that  pecu- 
niary loss  to  the  statutory  beneficiaries 
may  be  proved  as  an  element  of  damages, 
but  such  proof  is  not  essential  to  a  re- 
covery. 

« Kelly  V.  Twenty-third  Street  R.  Co. 
(1888)  14  Daly  (N.  Y.)  418.  affirmed  in 
(1809)  113  N.  Y.  628,  20  N.  E.  878:  Dickens 
V.  New  York  C.  R.  Co.  (1864)  1  Abb.  App. 
Dec.  (N.  Y.)  504,  5  Am.  Neg.  Cas.  54;  but 
compare  with  Mitchell  v.  New  York  C.  &  H. 
R.  R.  Co.  (1874)  2  Hun.  (N.  Y.)  535,  5 
Thomp.  &  C.  122,  subsequent  appeal  in 
].R.A.1918C. 


(1876)  64  N.  Y.  655,  holding  that  a  hus- 
band and  next  of  kin  of  a  married  woman 
cannot  recover  for  pecuniary  loss  dne  to 
her  death  without  evidence  as  to  her  mental 
and  physical  capabilities  and  sltuAtioii  and 
circumstances  in  life. 

« Little  Rock  &  Ft.  S.  R.  Co.  v.  Barker 
(1882)  39  Ark.  491;  Hillobrand  v.  Standard 
Biscuit  Co.  (1903)  139  Cal.  233,  73  Pac.  163, 
14  Am.  Neg.  Rep.  620;  Orace  &  H.  Co.  v. 
Strong  (1906)  224  HL  630,  79  N.  E.  967: 
Chicago  &  £.  I.  R.  Co.  v.  Huston  (1902)  1^ 
IlL  480,  63  N.  E.  1028;  Bradley  v.  Sattler 
(1895)  156  HI.  603,  41  N.  £.  171;  Chicago 
v.  Hesing  (1876)  83  IlL  204,  25  Am.  Rep. 
378;  Rockford,  R.  L  &  St.  L.  R.  Co.  v, 
Delaney  (1876)  82  IlL  198,  25  Am.  Reju 
308;  Huff  V.  Peoria  &  E.  R.  Co,  (1906)  127 
IlL  App.  242;  Joliet  v.  Weston  (1887)  2* 
lU.  App.  225,  affirmed  in  (1896)  123  IlL  641. 
14  N.  £.  666;  SmHey  v.  East  St.  l^ni%  & 
Suburban  R.  Co.  (1912)  169  OIL  App.  29, 
affirmed  in  (1912)  266  lU.  482»  100  X.  £. 
157;  Nordhaus  v.  Vandalia  R.  Co.  (1909) 
242  IlL  166,  89  N,  E.  974;  Chicago  v.  Keti> 
(1885)  114  111.  222,  55  Am.  Rep.  860. 
2  N.  E.  267;  Elwood  v.  Addison  (1901)  26 
Ind.  App.  28,  69  N.  E.  47 ;  Curran  v.  Lewis- 
ton,  A.  &  W.  Street  R.  Co.  (1914)  112  Me. 
96,  90  Atl.  973;  Youngquist  v.  Minneapolis 
Street  R.  Co.  (1907)  102  Mian.  501,  114 
N.  W.  259;  BaWwia  v.  Harvey  (1916)  191 
Mo.  App.  233,  177  S.  W.  1087;  McCiovem 
V.  Xew  York  C.  &  H.  R,  R.  Co.  (1876)  67 
N.  Y.  417;  Prendegast  v.  New  York  C.  &. 
H.  R.  R.  Co.  (1874)  58  N.  Y.  652;  Ihl  v. 
Forty- Second  &  G.  Street  Ferrv  R.  Co. 
(1872)  47  N.  Y.  817,  7  Am.  Dec.  '450:  OH- 
fleld  V.  New  York  &  H.  R.  Co.  (1856>  14 
N.  Y.  310;  Predmore  v.  Oonsumers*  La|*fat 
&  P.  Co.  (1904)  99  App.  Div,  561,  91  N. 
Y.  Supp.  118;  Gorham  v.  New  York  C.  <c 
H.  R.  R.  Ck).  (1881)  23  Hun  (K.  Y.)  449: 
Russel  V.  Windsor  S.  B.  Co.  (1900)  12C  K. 
C.  961,  36  S.  E.  191;  Davis  v.  SeahoaiT 
Air  Line  R.  Co.  (1904)  136  W.  C.  116,  48  S. 
B.  591.  1  Ann.  Cas.  214;  Atkeson  v.  Jack- 
son Estate  (1913)  72  Wash.  233,  130  Pao. 
102;  Atrops  V.  Costelto  (1894)  8  Wash.  149. 
36  Pac.  620;  Blackley  v.  Toronto  R.  Co. 
(1897)  27  Ont.  App.  Rep,  44,  note;  Ricketts 
v.  JVIarkdale  (1900)  31  Ont.  Rep.  610;  Lon- 
don &  W.  Trust  Co.  V.  Grand  Trunk  R,  Co, 
(1910)  22  Ont.  L.  Rep.  262;  McKeown  v. 
Toronto  R.  Co,  (1908)  19  Ont.  L.  Rep.  361: 
'Pedlar  v.  Toronto  Power  Co.  (1913i  29 
Out.  L.  Rep.  627,  15  D.  L.  R.  684:  Davidson 
V.  Stuart  (1903)  34  Can.  S.  C.  215:  Brown 
V.  British  Columbia  Electric  R.  Co.  (1910) 
16  B.  C.  350. 

The  mother  is  the  lineal  kindred  of  her 
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with  the  rule  that  the  harden  is  upon  the 
plaintiff  in  actions  of  this  character  to 
prove  the  different  elements  necessary 
to  recover,  including  the  pecuniary  loss 
suffered  by  the  beneficiaries.  There  is, 
however,  a  vital  distinction  between  the 
evidence  necessary  to  establish  pecuni- 
ary loss  to  collateral  kindred  and  that 
neeessary  to  show  pecuniary  loss  to  a 
parent  from  the  death  of  a  child.  The 
law  does  not  require  impossibilities. 

It  is  recognized  that  it  is  not  practi- 
eable  in  actions  to  recover  compensation 
to  parents  for  loss  due  to  negligently 
killing  a  child  of  tender  years  to  furnish 
direct  evidence  of  any  specific  pecuniary 
loss,  but  that  nevertheless  it  cannot  be 
said  as  a  matter  of  law  that  there  is 
no  pecuniary  damage  in  such  cases,  or 
that  the  expense  of  maintaining  and 
educating  the  child  would  necessarily 
exceed  the  pecuniary  advantage  from  his 


continued  life.  Moreover,  the  statute 
authorizes  a  recovery  of  damages  for 
negligently  killing  a  person,  and  makes 
no  exception  as  to  children  of  tender 
yeard.  In  obedience  to  the  spirit  of  the 
requirements  of  this  statute  as  well  as 
the  natural  dictates  of  humanity,  and 
in  accord  with  the  common,  observation 
and  experience  of  mankind,  by  the 
weight  of  authority  pecuniary  loss  is 
presumed  to  result  to  parents  from  the 
death  of  a  child,  although  of  tender 
years,*  And  the  jury  have  the  right  to 
aet  upon  their  knowledge  and  experi- 
ence, and,  without  specific  proof,  hold 
that  the  services  of  a  young  child  are 
of  value  to  the  parents,  and  to  estimate 
such  value.*^  While  it  is  not  the  pur- 
pose of  this  note  to  consider  the  ques- 
tion as  to  the  character  of  the  evidence 
neeessary  or  admissible  to  show  pecu- 
niaz7  losSi  as  that  subject  is  covered  by 


son,  and  hence  is  preftttined  in  law  to  have 
sustained  actual  damages  by  his  d«ath. 
8miley  v.  East  St.  Louis  &  Suburban  R.  Co. 
(1912)  169  111.  App.  29,  affirmed  in  (1912) 
266  III.  482,  100  N.  E.  157;  Xordhaus  v. 
Vandalia  R.  Co.  (1909)  147  IlL  Api».  £74, 
affirmed  in  (1909)  242  IlL  166,  89  N.  E. 
974;  Chicago  v.  Keefe  (1886)  114  111.  222, 
56  Am.  Rep.  860,  2  N.  E.  267. 

Bradley  v.  Sattler  (1895)  156  111.  603, 
41  N.  E.  171,  holdiTig  that  erfnce  a  mother  is 
etttitled  to  the  earnings  of  her  son,  where 
the  husband  and  father  is  dead,  she  is  en- 
titled to  recover  eubstantlal  damages  for 
the  son's  death  without  proving  pecuniary 
loss. 

4  Little  Rock  &  Ft.  S.  R.  Co.  v.  Barker 
(1882)  39  Ark.  491,  holding  that  where  the 
death  of  a  person  earning  or  capable  of  earn- 
ing wages  or  of  rendering  service  is  the  sub- 
ject of  an  action,  the  amount  he  is  earning 
or  is  capable  of  earning  at  the  time  of  his 
death  may  be  proved  by  witnesses  as  the 
basis  of  forming  a  judgment  of  probable 
future  earnings;  but  where  the  death  of  a 
child  incapable  of  earning  anything  or  ren- 
dering services  of  any  value  at  the  time  of 
hie  death  is  the  subject  of  an  action,  the 
value  of  the  probable  future  services  to  his 
parents  during  his  minority  must,  in  the 
nature  of  things,  be  a  matter  of  conjecture. 

Elwood  V.  Addison  (1901)  26  Ind.  App.  28, 
50  K.  E.  47,  holding  that  where  the  father 
of  a  minor  seven  years  old  sues  to  recover 
damages  for  his  wrongful  death,  the  law 
implies  a  pecuniary  loss  for  which  compen- 
sation is  to  be  made. 

Baldwin  v.  Harvey  (1916)  191  Mo.  App. 
233,  177  S.  W.  10.S7,  holding  that  as  to  a 
child  nineteen  months  old,  the  natural  value 
of  its  services  during  minority  are  not  sus- 
ceptible of  exact  proof,  but  the  law  as  well 
a»  the  expi-ess  direction  of  the  statute 
leaves  it  to  the  good  sense,  observation,  and 
experience  of  the  jury,  guided  by  the  facts 
and  circumstances.  The  law  allows  the 
J..R.A.1918C. 


jury  to  presume  that  the  child  would  be 
dutiful  and  obedient,  and  from  that  to  figure 
what  its  services  would  be  worth. 

Predmore  v.  Consumers'  Light  &  P.  Co. 
(1904)  99  App.  Div.  551,  91  N.  Y.  Supp. 
118,  holding  that  a  parent  is  entitled  to 
recover  more  than  nominal  damages  for  the 
death  of  a  young  child) ;  Oorham  v.  New 
York  C.  &  H.  R.  R.  Co.  (1881)  23  Hun  (N. 
Y.)  449;  Oldfreld  v.  New  York  &  H.  R.  Coc 
(1856)  14  W.  Y.  310;  Ihl  v.  Portv-Second 
Street  A  G.  Street  Ferry  R.  Co.  (1872)  47 
N.  Y.  317,  7  Am.  Rep.  460;  Prendergast  v. 
New  York  0.  A  H.  R.  R.  Co.  (1874)  58  N.  Y« 
652. 

Atkeson  v.  Jackson  Estate  (1913)  72 
Wash.  233,  130  Pac.  102,  holding  that  to 
recover  more  than  nominal  damages  for 
the  death  of  a  child  of  tender  years,  proof 
of  special  pecuniary  damage  is  not  essen- 
tial, and  recovery  is  not  prevented  by  the 
probability  that  the  cost  of  the  mainte- 
nance of  the  child  during  minority  would 
have  exceeded  her  earnings. 

In  North  Carolina,  substantial  damages 
are  also  allowed  for  the  death  of  children 
of  tender  years,  although  there  is  no  proof 
of  any  special  pecuniary  loss  to  anyone 
from  such  death.  Russel  v.  Windsor  S.  B. 
Co.  (1900)  126  W.  C.  961,  36  S.  E.  191; 
Davis  V.  Seaboard  Air  Line  R.  Co.  (1904) 
136  N.  C.  116,  48  S.  E.  591.  1  Ann.  Cas. 
214. 

«0*Mara  ▼•  Hudson  River  Co.  (1868) 
38  N.  Y.  445,  98  Am.  Dec.  61.  holding  that 
the  jury  have  a  right  to  act  upon  thoir 
knowledge,  and,  without  specific  proof,  hold 
that  the  services  of  a  boy  from  eleven  to 
twenty-one  years  of  ago  are  valuable  to 
the  parents,  and  to  estimate  such  value. 

Gorham  v.  New  York  C.  &  H.  R.  R.  Co. 
(N.  Y.)  supra,  holding  that,  in  an  action  by 
parents  to  recover  for  the  wrongful  death 
of  their  six-year-old  child,  the  jury  may 
estimate  their  pecuniary  loss,  although  there 
is  no  direct  evidence  of  such  lo^a. 
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another  note  in  this  series,  it  may  be 
said  here  that  the  presumption  of  pecu- 
iiiary  loss  to  parents  by  the  death  of  a 
child  does  not  render  unnecessary  any 
evidence  on  the  point,  but  obviates  the 
necessity  of  producing  any  direct  evi- 
dence of  pecuniary  loss,  leaving  the  bur- 
den upon  the  plaintiff  to  produce  only 
such  evidence  as  may  be  reasonably 
possible,  and  from  whieh  the  jury  may 
assess  the  pecuniary  loss.  For  example, 
evidence  as  to  the  age,  sex,  health,  dis- 
position, etc.,  of  the  child,  and  as  to 
the  age,  health,  condition,  circumstan- 
ces, etc.,  of  the  parents. 

It  has,  hoirever,  been  held  that  the 
burden  of  proof  is  upon  the  parents  of 
a  child  of  tender  years  to  prove  actual 
pecuniary  damages  resulting  from  its 
death,  and,  in  the  absence  of  such  proof, 
only  nominal  damages  may  be  recov- 
ered.* And  recovery  of  even  nominal 
damages  has  been  denied  where  there 
was  no  allegation  or  proof  of  pecimiary 
loss  to  parents  for  the  death  of  a  child 
of  tender  years.^ 

In  Georgia,  where  capability  of  the 
child  to  render  services  at  the  time  of 
the  death  is  essential  to  the  right  of 
Tccovery,  it  is  held  that  there  is  a  con- 
"Clusive  presumption  that  an  infant  less- 
than  two  years  old  is  inca{)a)>le  of  per- 
forming services  of  value  to  his  parents, 
and  since  the  loss  of  services  is  the 
liasis  of  an  action  by  a  parent  for  neg- 
ligently killing  his  child,  no  recovery 
can  be  had  for  negligently  killing  a 
child  under  two  years  of  age.  It  is  a 
question  for  the  jury  whether  a  child 
over  two  years   of  age  is  capable  of 


rendering  services  of  value  to  his  par- 
ents.* 

^(b)    for   death   of   eUld   Butviac   am 
earniac  capacity  or  eanaia^  waso>* 

Where  a  child  is  killed  who  was  old 
enough  to  be  or  wa^  actually  employed 
in  a  gainful  occupation,  pecuniary  loss 
and  substantial  damage  will  be  pre- 
sumed in  favor  of  the  parent.*  And  this 
presumption  is  not  conclusively  over- 
come by  evidence  that  tbe  decedent  was 
self-supporting  and  that  his  parent 
resided  in  another  state,  and  had  de- 
manded no  pecuniary  assistance  from 
him  for  several  years.^*  In  order  to 
recover  in  behalf  of  the  parent3  of  a 
boy  who  was  working  for  wages,  it  is 
not  necessary  to  satisfy  the  jury  that 
the  boy  would  have  continued  to  con- 
tribute to  the  support  of  his  parents 
after  reaching  majority,  had  he  lived.^* 
No  pecuniary  loss  to  parents  by  the 
death  of  a  child  need  be  ehown  where 
the  damages  recoverable  are  compensa- 
tion for  the  life  lost,  and  not  merely 
the  pecuniary  loss  to  the  parents.^ 

Widow  and  ol&iHren. 

While  there  is  a  presumption  that  a 
married  man  having  minor  children  is 
supporting  or  aiding  in  the  support  of, 
his  wife  and  children,  and  hem^e  a  pre- 
sumption of  pecuniary  loss  to  widow 
and  diildreh  by  his  death,  nevertheless 
only  such  damages  are  recoverable  as 
evidence  on  the  part  of  the  plaintiff 
shows  to  be  the  pecuniary  loss  to  the 
widow  and  children,  and  the  burden,  of 
proof  is  upon  the  plaintiff  to  show  such 
loss,,  although  the  presumptixm  of  pecu- 


•  Hamilton  v.  Morgan's,  L.  &  T.  R.  &  S.  S. 
Co.   (1890)   42  La.  Ann.  824,  8  So.  686. 

'y  Hurst  v.  Detroit  City  R.  Co.  (1801)  84 
Hich.  539,  48  N.  W.  44,  holding  that  in  an 
action  to  recover  damages  for  the  death 
of  a  child  for  the  benefit  of  the  parents,  no 
recovery  can  be  had  where  pecuniary  loss 
to  them  is  not  alleged  and  proved,  and  in 
such  case  even  nominal  damages  are  not 
recoverable. 

Peters  v.  Bessemer  A;  L.  E.  R.  Co.  (1909) 
225  Pa.  307,  74  Atl.  61;  Kost  v.  Ashland 
(1912)  236  Pa.  164,  84  Atl.  691. 

« Southern  R.  Co.  v.  Covenia  (1896)  100 
Ga.  46,  40  L.R.A.  253,  62  Am.  St.  Rep.  312, 
29  S.  E.  219;  Atlanta  Cousol.  Street  R.  Co. 
v.  Arnold  (1897)  100  Ga.  566,  28  S.  E.  224, 
3  Am.  Neg.  Rep.  753;  Crawford  v.  Southern 
R.  Co.  (1899)  106  Ga.  870,  33  S.  E.  826, 
6  Am.  Neg.  Rep.  459;  James  v.  Central  of 
Georgia  R.  Co.  (1912)  138  Ga.  416,  41  L.R.A. 
<N.S.)  705,  75  S.  E.  431,  Ann.  Cas.  1913D, 
468;  Cronshaw  v.  Louisville  A  N.  R.  Co. 
(1914)  15  Ga.  App.  182,  82  S.  E.  767. 

And  see  Bell  v.  Wooten  (1875)  53  Ga. 
684,  holding  that,  in  order  to  be  entitled  to 
L.R.A.1918C. 


recover  for  the  homicide  of  an  infant  child, 
a  parent  must  show  that  he  sustained  a 
pecuniary  damage. 

•  Robel  V.  Chicago,  M.  k  St.  P.  R,  Co. 
(1886)  35  Minn.  84,  27  N.  W.  305,  holding 
that  substantial  damages  will  be  presumed 
in  favor  of  the  father  from  the  death  of  a 
son  twenty  years  and  two  months  old,  who 
was  employed  in  a  gainful  occupation  at 
the  titne  of  his  death. 

lOYoungquJst  v.  Minneapolis  Street  R. 
Co.  (1907)  102  Minn.  501,  114  N.  W.  259. 

11  Raines  v.  Southebn"  R.  Co.  ante,  1052, 
holding  that,  under  the  Federal  Employers' 
Liability  Act,  in  order  to  recover  in  behalf 
of  the  parents  for  the  death  of  a  son  six- 
teen years  old,  the  burden  does  not  rest 
upon  the  plaintiff  to  satisfy  the  jury  that 
the  decedent  would  have  continued  to  con- 
tribute to  the  support  of  his  father  after 
he  arrived  at  majority,  or  as  to  the  amount 
of  such  contribution. 

W  McClangherty  v.  Rogue  River  Electric 
Co.  (1914)  73  Or.  135, 140  Pac.  64,  144  Pac 
569. 
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niary  loss  may  be  sufficient  to  sustni 
a  judgment  of  substantial  damages  on 
very  meager  and  indefinite  evidence  of 
specific  pecuniary  loss.  In  other  words, 
while  there  is  a  presumption  of  sub- 
stantial pecuniary  loss  to  the  widow 
and  minor  children   of  a  man  in  the 


habit  of  supporting  or  aiding  in  th^eir 
support,^'  yet  the  amount  of  such  loss 
is  to  be  determined  from  the  evidence 
produced  by  them,  bearing  upon  this 
question,^*  affected  by  whatever  contra- 
ry evidence  may  be  produced  by  the  de- 
fendant.^^     The    mere    fact,    however. 


IS  Standard  Oil  Go.  v.  Parkinson  (1907) 
82  a  C.  A.  20,  162  Ped<  681;  P«den  v. 
American  Bridge  Co.  (1903)  120  Fed.  d28; 
Barr  t«  Southern  California  Edison  Co. 
(1914)  24  Gal.  App.  22,  140  Pac.  47;  Flynn 
V.  Fogarty  (1883)  106  111.  263;  Betting  v. 
Hobbett  <3«9e)  IdS  ilL  72,  8»  K.  S.  '1049; 
Fischer  v.  Chicago  &  W.  I.  R.  Co.  (1912) 
171  lU.  App.  347;  M^lott  v.  Shimer  (1^99) 
153  Ind.  35,  74  Am.  St  Rep.  278,  64  K.  £. 
101,  6  Am.  Neg.  Rep.  263;  Louisville,  N.  A. 
&  C.  R.  Co.  y.  Buck  (18^9)  116  Ind.  566,  2 
L.R.A.  520,  9  Am.  St.  Rep.  888,  19  N.  E. 
463;  Koirady  v.  Lake  Shore  A  >f.  S.  R.  Co. 
(1892)  131  Ind.  261,  2»  N.  £.  1069;  Chicago 
&  £.  R.  Co.  V.  Thomas  (1900)  166  Ind.  «34, 
58  N.  R.  1040;  Du^an  y.  Myers  (1903)  80 
Ind.  App.  227,  96  Am.  St.  Rep.  341,  66  N. 
E.  1046;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Dnimn  (1908)  32  Ind.  App.  547,  70  N.  E. 
986;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
8t»Tk»  (1909)  —  Ind.  App.  — ,  89  N.  E. 
602;  Hunt  v.  Connor  (1901)  26  Isd.  App. 
41,  60  N.  E.  50;  Piltsbnigh,  C.  C.  A  St.  L. 
R.  Co.  v.  Reed  (1900)  44  Ind.  App.  636,  88 
N.  E.  1080;  M'Cullough  v.  CUiicago,  R.  1. 
&  P.  R.  Co.  (1913)  160  Iowa,  524,  47  L.R.A. 
(N.S.)  23,  142  N.  W.  67;  Friend  v.  Burleigh 
(1898)   63  Neb.  674,  74  N.  W.  50;  Omaha 

6  R.  Valley  R.  Co.  v.  C^ow  (1898)  54  Neb. 
747,  69  Am.  St.  Rep.  741,  74  N.  W.  1066; 
Pizri  V.  Reid  (1902)  72  App.  Div.  162,  76 
W.  Y.  Supp.  306;  Haug  v.  Great  Northern 
R.  Co.  (1898)  8  N.  D.  23,  42  L.R.A.  664, 
73  Am.  St.  Rep.  727,  77  N.  W.  97,  5  Am. 
Neg.  Rep.  467;  Dunhene  v.  Ohio  L.  Ins. 
A  T.  Co.  (1868)  1  Disney  (OMo)  267;  John- 
ston V.  Cleveland  &  T.  R.  Co.  (1857)  7  Ohio 
St.  336,  70  Am.  Dec.  75;  Union  R.  Co.  v. 
Carter  (1913)  129  Tenn.  469,  166  S.  W.  592, 

7  N.  C.  C.  A.  748. 

Bonato  v.  Peabody  Coal  Co.  (1011)  248 
111.  422,  94  N.  E.  69,  holding,  where  the  de- 
ceased leaves  a  widow  and  children,  that 
there  is  a  presumption  that  they  suffer  pe- 
cuniary loss  from,  his  death. 

In  Houghkirk  v.  Delaware  &  H.  Canal  Co. 
(1883)  92  N.  Y.  219,  44  Am.  Rep.  370.  it 
is  held  that  the  damages  to  the  next  of 
kin  for  the  death  of  a  relative  are  necessar; 
ily  indefinite,  prospective,  and  contingent, 
and  cannot  be  proved  with  even  an  approach 
to  accuracy,  but  they  are  to  be  estimated 
and  awarded;  for  the  statute  has  so  com- 
manded. 

Johnston  v.  CHeveland  A^  T.  R  Co. 
(1857)  7  Ohio  St.  336,  70  Am.  t)ec.  75,  holds 
that  a  statute  verv  similar  in  it^  provisions 
to  Lord  Campbell  s  Act  regards  the  widow 
and  next  of  kin  as  sustaining  at  least  a 
nominal  pecuniary  injury  by  the  death  of 
the  decedent  through  the  wrongful  act  of 
the  defendant. 
L.R.A.1918C. 


Union  R.  Co.  v.  Carter  (1913)  129  Tenn. 
469,  166  S.  W.  592,  7  N.  C.  C.  A.  748,  holds 
that  a  widow  suing  for  the  death  of  her 
husband  may  recover  the  damages  she  has 
sustained,  and  aiao  such  damages  as  the 
deceased  might  have  recovered  had  he  sur- 
vived, and  she  may  recover  substantial 
damages  without  any  special  showing  of 
pecuniary  loss  to  herself. 

M  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Freeman 
(1909)  89  Ark.  326,  116  S.  W.  678  (holding 
that  the  burden  of  proof  is  upon  the  plain- 
tiff to  show  in  some  substantial  way  the 
probable  future  earnings  of  the  deceased, 
and  the  pveoent  value  thereof  to  those  de- 
pendent i^on  him);  St.  Louis,  I.  M.  dt  S. 
R.  Co.  V.  Robbins  (1893)  67  Ark.  377,  21 
S.  W.  886,  13  Am.  Neg.  Gas.  216. 

Atlantic  Coast  Line  R.  Co.  v.  Jones  (1909) 
132  QtL,  189,  63  S.  E.  834,  holding  that  the 
btR-den  of  proof  is  upon  the  plaintilT  to 
show  the  loes  of  care  and  training  by  the 
decedent. 

St.  Louis  db  S.  F.  R.  Co.  v.  Townsend 
(1901)  69  Ark.  380,  63  S.  W.  994,  10  Am. 
Keg.  Rep.  1,  holding  that  to  be  entitled  to 
have  considered  as  an  element  of  their  dam- 
ages for  the  wrongful  death  of  their  father, 
the  loss  to  them  of  the  moral  and  intellectu- 
al training  they  would  have  received  from 
him,  his  children  must  show  that  he  wad 
fitted  to  furnish  such  training. 

IMiere  there  is  no  evidence  tliat  the  <Je- 
ceased  father  ever  rendered  any  services 
during  hia  liietime  in  the  superintendence  of 
his  family  and  education  of  nis  chijklren,  the 
jury  are  not  to  be  permitted  to  take  these 
elements  of  damage  into  consideration  in 
assessing  the  loss  to  the  children  by  the 
death  of  their  father.  Texas  &  P.  R,  Co. 
V.  GuUett  (1911)  —  Tex.  Civ.  App.  — ,  134 
S.  W.  282. 

Compare  with  Texas  Power  &  Light  Co* 
V.  Bird  (1914)  —  Tex.  Civ.  App.  — ,  166  S. 
W.  8,  holding,  in  an  action  for  the  death 
of  the  father,  that  the  jury  may  consider 
the  value  of  his  mental  and  moral  training 
to  his  minor  children,  had  he  lived,  although 
the  petition  does  not  allege  such  damages 
and  the  evidence  does  not  show  such  train- 
ing. 

"Standard  Oil  Co.  v.  Parkinson  (1907) 
82  C.  C.  A.  29,  152  Fed.  681,  holding  that 
the  presumption  is  that  the  widow  and  chiU 
dren  were  dependent  upon  the  husband  and 
father  for  their  support,  and  hence  that 
they  sustained  pecuniary  injury  by  his 
death;  but  this  presumption  ij9  rebuttable 
and  evidence  in  support  of  it  is  competent 
even  before  the  defendant  haa  undertaken 
to  overcome  it. 
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that  the  evidence  as  to  pecuniary  loSs 
to  the  widow  and  children  may  not  be 
in  all  respects  complete  does  not  pre- 
clude the  recover}'  of  substantial  dam- 
ages in  their  behalf;  it  merely  affects 
the  amount  of  such  recovery. 

For  example,  the  mere  failure  to  pro- 
duce evidence  as  to  the  length  of  time 
the  intestate  would  have  been  able  to 
continue  his  earnings,  and  the  portion 
of  his  earnings  which  was  spent  for  the 
support  of  his  wife  and  children,  does 
not  render  it  necessary  that  the  jury 
should  award  only  nominal  damages, 
for  it  is  the  legal  duty  of  the  husband 
and  father  to  support  his  wife  and 
children,  and,  when  ability  is  shown, 
the  law  presumes  that  the  duty  is  dis- 
charged .until  overcome  by  evidence.^* 

It  has  been  held  that,  to  entitle  the 
widow  to  recover  more  than  nominal 
damages  for  the  negligent  killing  of 
her  husband,  there  must  be  evidence  of 
pecuniary  loss  to  her  by  his  death, — 
that  she  received  some  support  or 
pecuniary  aid  from  him,  or  that  she 
had  reasonable  expectations  of  future 
aid  or  support  had  he  lived  out  his 
natural  life;"  and  that,  although  there 
is  evidence  of  the  decedent's  earnings, 
yet,  where  it  appeared  that  he  lived 
■with  his  mother  and  did  not  contribute 
anything  to  his  wife,  or  aid  her  in  any 
way,  she  was  not  entitled  to  recover 
substantial  damages  for  his  death.^* 


Husband* 

It  has  been  held  that  the  damages 
to  a  husband  by  the  death  of  his  wife 
are  based  upon  the  value  of  her  services 
to  him,  and  hence  it  is  incumbent  up- 
on him  to  prove  such  services  and  their 
value.**  It  has,  however,  been  held 
that  the  husband  need  not  show  that 
he  suffered  special  pecuniary  loss,  it 
being  sufficient  in  this  regard  if  he 
shows  the  age  of  the  decedent,  her  state 
of  health,  etc." 

T«  skow  loM  to  dmtedMkt*u  oatate. 


In  an  action  to  recover  the  damages 
to  the  estate  of  a  deceased  due  to  his 
being  negligently  killed,  while  the  plain- 
tiff is  entitled  to  recover  at  least  nomi- 
nal damages,  based  upon  the  wrongful 
act  itself,  yet  in  substantial  damages  he 
is  entitled  to  reeover  only  for  such 
pecuniary  loss  as  he  is  able  to  show 
that  the  estate  of  his  decedent  has  suf- 
fered by  the  death  complained  of.  The 
burden  of  proof  is  upon  him  to  produce 
evidence  tending  to  show  the  different 
elements  of  pecuniary  loss  for  whieh  he 
seeks  to  recover.** 

Thus,  in  a  suit  by  virtue  of  a  survival 
statute  to  reeover  damages  for  personal 
injuries  to  plaintiff's  intestate  by  falling 
20  feet,  which  resulted  in  his  death, 
the  burden  of  proof  is  on  the  plaintiff 
to  show  that  decedent  suffered  pain 
during  the  fall,  which  occupied  but  an 


WMalott  V.  Shimer  (1899)  153  Ind.  36, 
74  Am.  St.  Rep.  278,  54  N.  E.  101,  6  Am. 
Neg.  Rep.  263. 

"Rouse  V.  Detroit  Electric  R.  Co.  (1901) 
128  Mich.  149,  87  X.  W.  68,  holding  that 
evidence  of  pecuniary  loss  is  necessary  in 
order  to  justify  an  award  of  damages  for 
the  benefit  of  the  widow  and  minor  children 
of  the  deceased. 

Moe  V.  Smiley  (1889)  125  Pa.  136,  3 
LJI.A.  341,  17  Atl.  228,  holding  that  a  widow 
may  maintain  an  action  for  the  wrongful 
death  of  her  husband  only  where  she  shows 
pecuniary  loss  thereby  resulting  to  her. 

And  see  Missouri,  K.  &  T.  R.  Co.  v.  Fore- 
man (1909)  98  C.  C.  A.  281,  174  Fed.  377; 
niinois  C.  R.  Co.  v.  Porter  (1913)  125  C. 
C.  A.  55,  207  Fed.  311 ;  James  v.  Richmond 
A  D.  R.  Co.  (1890)  92  Ala.  231,  9  So.  335; 
Boyd  v.  Missouri  P.  R.  Co.  (1913)  249  Mo. 
126,  165  S.  W.  13,  Ann.  Cas.  1914D,  37; 
Tucker  v.  Draper  (1901)  62  Neb.  66,  54 
L.R.A.  321.  86  X.  \V.  917,  10  Am.  Neg.  Rep. 
807. 

See  also  Fierro's  Case  (1916)  223  Mass. 
378,  111  N.  E.  957,  holding  that  a  widow 
is  not  presumed,  to  have  been  wholly  de- 
pendent upon  her  husband  for  support, 
within  the  purview  of  the  Workmen's  Com- 
pensation Act,  where,  at  the  time  of  his 
death,  she  was  a  resident  and  native  of  a 
foreign  country,  although  there  was  evl- 
L.R.A.1918C. 


dcnce  that  the  deceased  had  remitted  to  her 
between  $100  and  $200  during  the  period 
of  over  six  years  in  which  he  had  been  in 
this  country. 

ISGoeu  V.  Baltimore  &  O.  S.  W.  R.  Co. 
(1913)  179  m.  App.  566,  holding  that,  to 
entitle  the  widow  to  recover  more  than 
nominal  damages  for  the  death  of  her  hus- 
band, there  must  be  evidence  that  she  re> 
ceived  some  support  or  pecuniary  aid  from 
him,  or  that  she  had  reason  to  believe  that 
she  would  thereafter  receive  aid  or  support. 

1»  Nelson  v.  Lake  Shore  A  M.  S.  R,  Co. 
(1895)    104  Mich.  682,  62  X.  W.  993. 

Mitchell  V.  New  York  C.  &  H.  R.  R.  Co. 
(1874)  2  Hun  (N.  Y.)  536,  5  Thomp.  &  C. 
122,  holding  that  where  the  only  evidence 
of  pecuniary  loss  to  the  husband  for  the 
death  of  hia  wife  is  the  fact  of  marriage 
and  the  age  of  the  wife,  he  can  recover  only 
nominal  damages  or  injuries  resulting  in 
her  death. 

80  Delaware,  L.  &  W.  R.  Co.  v.  Jones 
(1889)   128  Pa.  308,  18  Atl.  330. 

•1  Hesse  v.  Meriden,  S.  &  C.  Tramway  Co. 
(1903)  75  Conn.  571,  64  Atl.  299,  13  Am. 
Neg.  Rep.  482;  East  Tennessee,  V.  A;  O.  R. 
Co.  v.  Ourley  (1883)  12  Lea  (Tenn.)  46; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Sweet  (1897) 
63  Ark.  563,  40  S.  W.  463,  2  Am.  Neg.  Rep. 
295;  Friend  v.  Ingersoll  (1804)  39  Ifeb. 
717,  58  X.  W.  281. 
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Instant  of  time,  where  he  became  im- 
conscious  upon  striking  the  ground.^ 
And  the  burden  of  proof  is  upon  the 
plaintiff  to  produce  evidence  showing  the 
suffering  of  the  decedent  for  a  substan- 
tial period  of  time  in  order  to  have  that 
element  included  in  assessing  damages 
for  his  death  through  the  negligence  of 
the  defendant* 

Where  damages  recovered  for  negli- 
gently killing  a  servant  are  to  be  dis- 
tributed according  to  the  Statute  of 
Distribution,  in  an  action  by  the  person- 
al representative  of  the  decedent's  es- 
tate, to  recover  for  his  death,  it  is  not 
necessary  to  allege  or  prove  that  the  de- 
cedent  was   survived  by  heirs   at   law, 


for  collateral  facts  of  this  character, 
the  existence  of  which,  in  most  cases,  is 
a  matter  of  common  knowledge,  are  to 
be  presumed.** 

Substantial  damages  may  be  recov- 
ered for  the  death  of  a  child  of  tender 
years  although  it  is  impossible  to  prove 
what  the  occupation  of  the  child  would 
have  been  and  the  compensation  which 
it  would  have  received  in  such  an  occu- 
pation. AU  that  is  required  of  the 
plaintiff  in  this  regard  is  to  place  before 
the  jury  such  facts  as  shall  support 
proper  legitimate  inferences,  and  leave 
them  to  determine  the  matter  with  the 
assistance  of  the  knowledge  and  obser- 
vation common  to  all  alike.** 


ttKemedy  r.  Standard  Sngar  Refinery 
Co.  (1878)  126  Mast.  90,  28  Am.  Rep.  214. 

« Chicago,  R.  I.  &  P.  R.  Co.  v.  White 
(1914)  112  Ark.  607,  166  S.  W.  627. 

St.  Louis,  L  M.  &  S.  R.  Co.  v.  Dawson 
(1900)  68  Atk.  1,  56  S.  W.  46,  holding  that 
the  burden  of  showing  that  the  deceased 
suffered  is  upon  the  plaintiff,  and  such  suf- 
fering IS  not  shown  merely  by  evidence  that 
the  deeensed  was  struok  by  a  slowly  moving 
train,  where  no  one  saw  the  deceased  at 
the  time  she  was  struck,  or  heard  her  cry 
or  groan,  or  testifies  to  any  act  which  might 
indicate  conscious  suffering,  and  she  was 
apparently  dead  when  reached  after  the 
Occident. 

»*  Woodstock  Iron  Works  v.  Kline  (1907) 
149  AU.  391,  43  So.  362;  Columbus  ft  W. 
R.  Co.  V.  Bradford  (1888)  86  AU.  574,  6  So. 
90. 

WLove  T.  Detroit,  J.  A  C.  R.  Co.  (1912) 
170  Mich.  1, 136  N.  W.  963. 


Cb-e^ry  t.  Wabash  R.  Co.  (1904)  126 
Iowa,  230,  101  N.  W.  701>  holding  that,  in 
an  action  by  the  personal  representatrre  to 
recover  for  the  wrongful  death  of  a  little 
girl,  two  years  old,  who  left  suryiving  her 
as  next  of  kin,  a  father  and  mother,  the 
jury  are  not  limits  in  their  award  of  dam- 
ages to  merely  nominal  damages,  although 
it  is  impossible  to  prove  what  the  occupa- 
tion of  .the  ehild  would  have  been^  aiMl  th4 
compensation  which  would  have  been  re- 
ceived in  sueh  calling.  To  the  sane  effect, 
see  Walters  v.  Chksago,  R.  I.  &  P.  R.  Co; 
(1876)  41  Iowa,  71;  Eginoire  ▼.  Union 
County  (1900)  112  Iowa»  668,  84  X.  W. 
768;  Hively  v.  Webster  County  (1902)  117 
Iowa,  672,  91  N.  W.  1041,  12  Am.  Neg.  Rep. 
690;  Farrell  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1904)  123  Iowa,  690,  99  N.  W.  678,  16 
Am.  Neg.  Rep.  818  A.  G.  S. 
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LOUIS    RUEHL,    Admr.,    etc.,    of    Louis 
Ruehl,  Jr.,  Deceased,  Appt., 

V. 

LIDGERWOOD  RURAL  TELEPHONE 
COMPANY,  Respt. 

(28  N.  D.  6,  135  K  W.  793.) 

Negligence  -^  precautions  — >  llabilUy. 

1.  Where,  in  the  making  of  an  improve- 
ment, it  is  manifest  that  injury  is  likely 
to  result  unless  due  precautions  are  taken, 
a  duty  rests  upon  him  who  causes  the  work 

Headnotes  by  Bruce,  J. 


to  be  done  to  see  that  such  necessary  pre- 
cautione  are  taken. 

Far  other  caees,  aee  NegligefK^e,  /.  a,  in  Dig. 
1-52  N.  8. 

Master   —   Indepenclent     contractor  ^ 
saffegaardiiig  product  of  work. 

2.  Where  a  telephone  company  contracts 
with  a  laborer  to  dig  holes  in  the  dooryard 
of  a  house,  under  a  contract  to  furnidi  a 
telephone  to  the  oocupant  of  such  house, 
and  into  which  holes  someone  else  is  to 
place  the  telephone  poles  when  the  proper 
times  eomes,  it  is  a  legal  duty  of  sUcn  com- 
pany to  properly  safeguard  such  holes;  and 
it  is  immaterial  whether  the  laborer  who 
digs  the  same  is  a  servant  or  an  independ* 
ent  contractor. 
For  other  cases,  see  Master  and  Servant, 

III.  6,  in  Dig.  IS^  y.  8, 


Note. —As  to  admissibility  and  use  of 
mortality  tables  in  death  actions,  see  an- 
notation following  this  case,  post,  1071. 
Tor  other  questions  in  relation  to  evidence 
in  measure  of  damages  in  action  for  death, 
see  references  in  the  first  part  of  the  anno- 
tation following  Raines  r.  Southern  R.  Co. 
L.R.A.1918C. 


ante,  1066;  and  generally,  as  to  questions 
distinctive  to  the  action  for  death,  see 
L.R.A.  Indexes  under  the  titles,  "Death" 
and  '^Damages,"  subtitles,  '^Measure  of 
compensation — Death." 

The  subject  of  contributory  negligence  of 
children  is  discussed  in  the  annotation  fol- 


1064 


NORTH  DAKOTA  SUPREME  COURT, 


Same  —  direct  and  collateral  injury  — 
distinction. 

3.  There  is  a  distinction  between  the  lia- 
bility for  injuries  resulting  from  the  work 
which  is  intrusted  to  be  done  and  the  lia- 
bility for  injuries  occasioned  by  wrongful 
and  careless  acts  done  in  connection  with 
some  collateral  work  or  matter. 

For  other  cases,  see  Master  and  Servant, 
in.  6,  2,  in  Dig,  1-52  N.  S. 

Negligence  ^  failure  to  anticipate. 

4.  There  is  a  natural  presumption  that 
everyone  will  act  with  due  care;  and  it 
cannot  therefore  be  imputed  to  a  plaintiff 
as  contributory  negligence  that  he  did  not 
anticipate  culpable  otegligence  on  the  paxt 
of  the  defendant. 

For  other  cases,  see  2f€gligence,  JI,  a,  in 
Dig.  1-52  N.  8. 

Same  ^  failure  to  watch  child. 

5.  It  is  not  contributory  negligenoe,  as  a 
matter  of  law,  fov  a  mother  to  allow  her 
children  to  play  in  the  dooryard  while  a 
telephone  is  being  put  in  the  house,  and 
the  necessary  poles  are  being  erected  for  the 
purpose.  At  the  most,  the  question  is  one 
for  the  jury,  and  not  for  tlie  court. 

For  other  oases,  see  NegUgenoe,  II,  6,  1,  in 
Dig,  1^2  N,  a. 

Evidence  *-  action  tor  death  —  mortal* 
Ity  tables. 

6.  In  a  suit,  under  the  statute,  for  dam* 
ages  to  the  parents  occasioned  by  the  death, 
by  wrongful  aet,  of  a  child  tl^ree  and  one 
half  years  of  age,  where  there  is  proof  that 
the  child,  at  the  time  of  the  accident,  was 
in  good  health,  it  is  not  necessary  to  a  re- 
covery of  damages  that  mortality  tables 
shall  be  introduced  in  evidence,  in  order  to 
prove  the  life  expectancy  of  the  deceased. 
Such  tables  are  admissible  both  at  the  com- 
mon law  and  under  §  7303,  Rev.  Codes  1905 ; 
but  their  introduction  is  not  indispensable. 
The  courts  also  may  take  judicial  notice  of 
such  tables,  and  may  instruct  the  jury  ac- 
cordingly. 

For  other  cases,  see  Evidence,  L;  7F,  r,  in 
Dig,  1^^  N,  S. 

Trial  —  Jury  —  negligence  —  unguard- 
.  .ed  hole* 

7.  The  question  as  to  whether  it  was  neg- 
ligence for  a  telephone  company  to  leave 
unguarded  a  telephone  pole  hole  4^  leet  in 
depth  and  20  inches  square,  in  the  door- 
vard  of  a  farmhouse,  in  which  its  servant 
knew  that  children  were  playing,  is  a  proper 
matter  for  determination  by  the  jury,  un- 
der all  of  the  circumstances  of  the  ease. 
For  other  cases,  see  TfitU,  II.  o,  8,  e,  in  Dig, 

1-52  N.  8. 


lowing  Jacobs  v.  Koehler  Sporting  Goods 
Ck).  L.R.A.1917F,  10. 

The  effect  of  contributory  negligence  of 
parent  as  bar  to  action  by  parent  or  ad- 
ministrator for  death  of  child  non  sui  juris 
is  treated  in  the  notes  to  Vinnette  v.  North- 
ern P.  R.  Co.  18  L.R^.(N.S.)  328,  and 
Nashville  Lumber  Co.  v,  Busbee,  38  L.R.A. 
(N.S.)  754.  For  notes  on  related  questions, 
see  L.R.A.  Indexes  under  the  title,  "Death," 
subtitle,  ''Defenses." 
L.R.A.1918C. 


Negligence  —  child. 

8.  A   child  three  and  one  half  years  of 
age  cannot  itself  be  charged  with  contribu- 
tory negligence. 
For  other  cases,  see  Negligence,  II.  b,  1,  ta 

Dig,  1-52  N,  8, 

(March  15,  1912.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Richland  Coun- 
ty in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  the  alleged  negli- 
gent killing  of  plaintiff's  intestate.  Re- 
versed, 

Statement  by  Bruce,  J.: 

This  is  an  action  brought  under  the  stat- 
ute by  Xx)uis  Ruehl,  the  father  of  and  the 
administrator  of  the  estete  of  Loim  Ruelil, 
Jr.,  deceased,  f6r  and  on  b^aH  of  the 
father  and  mother  and  sisters  of  the  de- 
ceased, to  recover  damages  for  the  death 
of  the  said  Louis  Ruehl,  Jr.,  alleged  to 
have  been  occasioned  by  the  defendant  by 
carelessly  and  negligently  leaving  a  tele- 
phone post  hole  "without  placing  any 
guarda  over  or  above  tiie  same,  alid  witk- 
eut  taking  any  precaution  of  any  kind  to 
avoid"  the  accid^it.  The  evidence  ia  to 
the  effect  that  on  or  about  the  Ist  dav  of 
April,  1910,  one  L.  J.  Christenson  was  pre>i- 
dent  and  manager  of  the  defendant  U'le- 
phone  company;  that  at  about  such  time 
the  company  arranged  to  extend  its  line 
past  the  house  of  the  plaintiff  and  to  put 
a  telephone  therein;  that  the  dwelling  hou«e 
of  the  plaintiff  stood  about  4  rods  from  the 
east  end  of  the  sectitm  line,  on  'which  was 
laid  out  a  traveled  highway;  that  before 
the  holes  in  which  the  telephone  poles  irere 
to  be  aet  were  dug,  defendant  telephone  com- 
pany had  caused  the  necessary  poles  to  be 
hauled  and  placed  along  the  route  of  the 
proposed  extension,  at  about  the  places 
where  the  same  were  to  be  set,  and  had 
caused  the  places  where  it  was  propo6Pd  to 
have  the  holes  dug  marked  or  designated  by 
sticks  or  broken  lath;  that  on  or  about 
the  1st  day  of  April,  1910,,  Christenson,  on 
behalf  of  the  telephone  company,  employed 
one  Frank  Zimmerman  to  dig  a  line  of  post 
holes  along  the  said  extension,  and  agreed 
to  pay  him  12J  cents  for  each  hole:  that 
Christenson  told,3aid  Zimmerman  what  to 


For  questions  in  relation  to  independent 
contractors,  including  both  the  question 
who  is  an  independent  contractor,  and  the 
liability  of  the  employer  for  the  act?  of  an 
independent  contractoV,  see  L.R.A:  Indexes 
under  the  title,  "Master  and  Servant."  sub- 
titles, "Liability  of  master  to  third  per- 
son—for  acts   of  independent   contractor.** 
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do,  and  supplied  him  with  the  tools,  and 
told  him  how  to  do  the  work;  that  the  post 
holes  were  to  be  4}  feet  deep,  and  that  this 
<iepth  was  directed  by  Christenson;  that  the 
spade  used  by  Zimmerman  was  given  to  him 
by  Shu  Ike,  the  employee  of  the  company 
who  marked  the  holes;  that  the  arrange- 
ment was  that  Zimmerman  should  dig  a 
line  of  holes  from  Lidgerwood  out  about 
2  miles,  and  the  line  of  poles  ran  down 
alongside  the  highway  for  about  a  mile; 
that  he  commenced  digging  at  the  city 
limits  and  worked  due  east  a  mile,  and  ih 
the  evening  had  to  go  home,  so  took  his 
tools  over  to  Ruehl's  house,  and  went  horse- 
back to  town,  and  started  at  Ruehl's  place 
and  worked  towards  town ;  that,  after  finish- 
ing up  that  mile,  he  commenced  next  morn- 
ing at  Ruehl's  house,  and  worked  back  and 
met  the  holea  du^  before;  that  the  whole 
job  was  about  2^  miles  long;  that  his 
arrangement  with  Christenson  was  that  he 
should  dig  that  line  of  holes,  and  should  be 
paid  therefor  at  the  rate  of  12)  cents  per 
hole,  to  be  paid  when  the  job  was  finished 
and  accepted  by  the  company;  that  at  the 
time  of  the  accident  plain tifi*8  family  con- 
sisted of  himself,  his  wife,  and  five  chil- 
dren, the  oldest  child  being  at  the  time  ten 
years  of  age,  and  the  youngest  about  one 
year;  that  the  deceased  child  was  aged 
three  years  and  five  months;  that  on  the 
day  of  the  accident  the  weather  was  warm, 
and  plaintiff's  children  were  playing  about 
the  house  and  in  the  dooryard;  that  on 
the  said  day  Frank  Zimmerman  dug  a  hole 
in  which  to  insert  one  of  the  telephone 
poles,  about  4  rods  directly  east  from  the 
plaintiif's  house,  and  on  or  near  the  west 
edge  of  the  said  public  highway;  that  the 
hole  was  partly  in  the  highway  and  partly 
to  the  west,  on  plaintiff's  land;  that  it  was 
about  4i  feet  deep  and  20  inches  across; 
that,  when  completed,  this  hole  was  left 
uncovered  and  unguarded;  that  Zimmerman 
finished  this  hole  about  a  quarter  after  8 
in  the  morning;  that  he  saw  the  children 
about  ten  minutes  before  he  completed  It; 
that  when  he  had  completed  the  hole  he 
proceeded  to  dig  another  one  about  10  rods 
from  the  first  one ;  that  they  were  with  him 
when  he  dug  the  third  hole,  the  second 
one  from  the  one  in  question ;  that  after 
he  finished  they  walked  with  him  a  ways; 
that  he  did  not  put  anything  over  the  holes, 
or  guard  them  in  any  way;  that  about  ten 
or  fifteen  minutes  before  the  child  was 
found  in  the  hole  the  children  were  with 
Zimmerman,  and  about  three  quarters  of  an 
hour  from  the  time  that  he  finished  dig- 
ging the  first  hole;  that  the  plaintiff  talked 
to  Zimmerman  two  or  three  minutes  w^hile 
he  was  digging  the  first  hole,  and  left  when 
he  had  the  hole  about  half  done;  that  he 
L..R.A.1918C. 


then  went  into  the  field  to  work;  that  when 
he  left,  Zimmerman  was  still  digging  at 
the  first  hole;  that  when  he  left  for  the 
fields  the  children  were  all  at  home;  that 
he  thought  they  were  in  the  house;  that 
he  did  not  see  them  in  the  yard;  that  Zim- 
merman did  not  say  anything  about  cover- 
ing the  hole;  that  he  (Ruehl)  did  not  think 
or  say  anything  about  covering  the  hole; 
that  the  child  was  a  bright,  good,  and 
healthy  bby,  and  was  his  only  son,  and 
had  never  been  sick;  that  Mrs.  Ruehl  was 
working  in  the  house;  that  she  saw  Zim- 
merman digging  the  hole;  that  she  knew 
that  the  telephone  company  was  about  to 
extend  its  line  to  the  house;  that  she  did 
not  know  how  deep  the  h'Ole  was  going  to 
be  dug,  nobody  had  told  her  anything  about 
it;  that  she  did  not  miss  her  children  at 
any  time;'  that  she  could  hear  them  talk- 
ing in  the  yard,  and  supposed  they  Were 
all  right;  that  about  ah  hoUr  after  the 
first  hole  had  been  dug,  the  deceased,  Louis 
Ruehl,  Jr.,  fell  into  the  first  hole'  head  first, 
and  was  either  drowned  or  smothered  in  the 
mud. 

After  the  close  of  plalntiff*s  testimony, 
the  defendant  moved  for  a  directed  verdict, 
on  the  grounds  (1)  that  there  was  no  ac- 
tionable negligeirce  on  the  part  of  the  de- 
fendant; (2)  contributory  negligence  on 
the  part  of  the  patents  of  the  deceased 
child;  (3)  that  the  hole  in  which  the  child 
lost  its  life  was  not  dug  by  a  servant 
of  the  defendant,  but  by  an  independent 
contractor.  This  motion  was  granted,  and 
from  the  judgment  dismissing  the  action 
this  appeal  is  taken. 

Mr.  W.  S.  Ijauder,  for  appellant  : 

The  one  doing  the  work  was  not  an  inde- 
pendent contractor. 

Covington  ^  C.  Bridge  Co.  v.  Steinbrock, 
61  Ohio  St.  ^15,  78  Am.  St.  Rep.  382,  55 
N.  E.  618,  7  Am,  Neg.  Rep.  154;  Waggener 
V.  Haskell,  89  Tex.  435,  35  S.  W.  1;  Peo- 
ple ex  rel.  Nechamus  r.  Warden,  144  N.  Y. 
529,  27  L.R.A.  718,  39  N.  JE.  686;  Jensen  v. 
Barbour,  15  Mont.  582,  89  Pac.  906. 

The  word  ''result*'  as  used  in  these  defini- 
tions meftns  si  production  or  product  of 
seme  kind,  and  not  a  service.  One  may 
contract  to  produce  a  house  or  ship  or  a 
locomotive,i  and  such  house  or  ship  or  loco- 
motive produced  is  the  "result."  Such  re- 
sults are  produced  often,  and  probably  gen- 
erally, by  independent  contractors,  but 
plowing  a  field,  mowing  a  lawn,  driving  a 
carriage  or  a  horse  car,  for  one  trip  or  for 
many  trips  a  day,  is  not  a  result  in  the 
sense  that  the  word  is  used  in  the  rtile. 
Such  acts  do  not  result  in  a  product.  They 
are  simply  a  service. 

Holmes  v.  Tennessee  Coal,  Iron  &  R.  Co. 
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49  La.  Ann.  U65,  22  So.  403,  3  Am.  Neg. 
Rep.  174;  Waters  v.  Pioneer  Fuel  Co.  52 
Min.  474,  38  Am.  St.  Rep.  564,  55  N.  W. 
52;  O'Neill  v.  Blase,  94  Mo.  App.  648,  68 
S.  W.  764;  Fink  v.  Missouri  Furnace  Co. 
10  Mo.  App.  61;  Homan  v.  Stanley,  66  Pa. 
464,  5  Am.  Rep.  389;  Sadler  v.  Henlock,  4 
El.  k  Bl.  570,  119  Eng.  Reprint,  209,  24 
L.  J.  Q.  B.  N.  S.  138,  3  C.  L.  R.  766,  1  Jur. 
N.  S.  677,  3  Week.  Rep.  181;  Turner  v. 
Great  Eastern  R.  Co.  33  L.  T.  N.  S.  431; 
Texas  &  P.  R.  Co.  v.  Juneman,  18  C.  C.  A. 
394,  30  U.  S.  App.  541,  71  Fed.  936;  Singer 
Mfg.  Co.  V.  Rahn,  132  U.  S.  518,  33  L.  ed, 
440,  10  Sup.  Ct.  Rep.  175;  Stone  v.  Codman, 
15  Pick.  297;  State,  Redstrake,  Prosecutor, 
V.  Swayze,  52  N.  J.  L.  126, 18  Atl,  697 ;  Lan- 
caster Ave.  Improv.  Co.  v.  Rhoads,  116  Pa. 
377,  2  Am.  St.  Rep.  608,  9  Atl.  852;  Jensen 
V.  Barbour,  15  Mont.  582,  39  Pac.  906;  Lewis 
V.  Detroit  Vitriaed  Brick  Co.  164  Mich. 
489,  129  N.  W.  726;  Larsen  v.  Home  Teleph. 
Co.  164  Mich.  295,  129  N.  W.  894;  Barg  v. 
Bousfield,  65  Minn.  355,  68  N.  W.  46,  16 
Am.  Neg.  Cas.  188 ;  Tiffin  v.  McCormack,  34 
Ohio  St.  638,  32  Am.  Rep.  408,  2  Mor.  Min. 
Rep.  194;  Brackett  v.  Lubke,  4  Allen,  138, 
81  Am.  Dec.  694. 

Whether  or  not  a  particular  person  is, 
imder  the  evidence,  an  independent  con- 
tractor, is  a  question  of  fact  for  the  jury. 

Emerson  v.  Fay,  94  Va.  60,  26  S.  E.  386; 
Hass  V.  Philadelphia  &  S.  Mail  S.  S.  Co.  88 
Pa.  269,  32  Am.  Rep.  462;  Pioneer  Fire-, 
proof  Constr.  Co.  v.  Hansen,  176  lU.  100,  52 
N.  E.  17;  Atlantic  Transport  Co.  v.  Coneys, 
28  C.  C.  A.  388,  51  U.  S.  App.  570,  82  Fed. 
177;  Rait  v.  New  England  Furniture  & 
Carpet  Co.  66  Minn.  76,  68  N.  W.  729; 
Whitson  V.  Ames,  68  Minn.  23,  70  N.  W. 
793,  2  Am.  Neg.  Rep.  178;  Brophy  v.  Bart- 
lett,  108  N.  Y.  632,  15  N.  E.  368;  Carlson 
V.  Stocking,  91  Wis.  432,  65  N.  W.  58; 
W^allace  v.  Southern  Cotton  Oil  Co.  91  Tex. 
18,  40  S.  W.  399. 

Where  the  proposed  work  is  of  a  known 
dangerous  character,  or  where  danger  is 
liable  or  likely  to  result  from  the  work 
unless  preventive  measures  are  taken,  the 
person  procuring  the  work  to  be  done  must 
at  his  peril  see  to  it  that  the  rights  of  the 
public  and  of  third  persons  are  properly 
safeguarded. 

McCarrier  v.  Hollister,  15  S.  D.  366,  91 
Am.  St.  Rep.  695,  89  N.  W.  862,  11  Am.  Neg. 
Rep.  641;  Donovan  v.  Oakland  &  B.  Rapid 
Transit  Co.  102  Cal.  245,  36  Pac.  516;  Sa- 
vannah V.  Waldner,  49  Ga.  316;  Joliet  v. 
Harwood,  86  III.  110,  29  Am.  Rep.  17; 
Dooley  v.  Sullivan,  112  Ind.  451,  2  Am.  St. 
Rep.  209,  14  N.  E.  566 ;  Bonaparte  v.  Wise- 
man, 89  Md.  12,  44  L.R.A.  482,  42  Atl.  918; 
Stewart  v.  Putnam,  127  Mass.  403;  Pye  v. 
Faxon,  156  Mass.  471,  31  N.  E.  640;  Gor- 
L.R.A.1918C. 


ham  V.  Gross,  125  Mass.  232,  28  Am.  Rip. 
224;  Woodman  v.  Metropolitan  R.  Co.  UU 
Mass.  340,  4  L.R,A.  213,  14  Am.  St.  Rep. 
427,  21  N.  E.  482,  12  Am.  Neg.  Cas.  80; 
\  Dillon  V.  Hunt,  105  Mo.  154,  24  Am.  St. 
Rep.  374,  16  S.  W.  516;  Johnston  v.  Phoenix 
Bridge  Co.  44  App.  Div.  581,  60  N.  Y.  Supp. 
947;  Covington  &  C.  Bridge  Co.  v.  Stein- 
brock,  61  Ohio  St.  215,  76  Am.  St  Rep. 
375,  55  N.  E.  618,  7  Am.  Neg.  Rep.  154; 
Houston  v.  Isaacks,  68  Tex.  116,  3  S.  W. 
693;  Wilber  v.  FoUansbee,  97  Wis.  577,  72 
N.  W.  741,  73  N.  W.  559;  Chicago  Economic 
Fuel  Gas  Co.  v.  Meyers,  168  HI.  139,  48 
N.  E.  66;  Bower  v.  Peate,  L.  R.  1  Q.  B. 
Div.  321,  45  L.  J.  Q.  B.  N.  S.  446,  35  L. 
T.  N.  S.  321;  Thompson  v.  Lowell,  L.  k 
H.  Street  R.  Co.  170  Mass.  577,  40  L.Ra. 
345,  64  Am.  St.  Rep.  323,  49  N.  E.  913; 
Davis  V.  Summeriield,  133  N.  C.  325,  63 
L.R.A.  492,  45  S.  E.  654 ;  Wolf  v.  Third  Ave. 
R.  Co.  67  App.  Div,  605,  74  N.  Y.  Supp. 
336;  Denison,  B.  &  N.  0.  R.  Co.  v.  Barry, 
98  Tex.  248,  83  S.  W.  5,  —  Tex.  Civ.  App. 
•— ,  80  S.  W.  634;  Wetherbee  v.  Partridge, 
175  Mass.  186,  78  Am.  St.  Rep.  486,  55  X. 
E.  894;  Thomas  v.  Harrington,  72  N.  H. 
45,  65  L.RJI.  742,  54  Atl,  285;  Mullina  v. 
Siegel-Cooper  Co.  183  N.  Y.  129,  75  X.  E. 
1112;  Downey  v.  Low,  22  App.  Div.  460,  4S 
N.  Y.  Supp.  207;  Wile  v.  Loa  Angeles  Ice 
&  Coal  Storage  Co.  2  Cal.  App.  190,  83  Pac. 
271,  19  Am.  Neg.  Rep.  85;  Keys  v.  Second 
Baptist  Church,  99  Me.  308,  59  Atl.  446.  17 
Am.  Neg.  Rep.  526;  Wiggin  v.  St.  Louis^ 
135  Mo.  658,  37  S.  W.  528;  Murphy  v. 
Perlstein,  73  App.  Div.  256,  76  N.  Y.  Supp. 
657;  Ann  v.  Herter,  79  App.  Div.  6,  79  X. 
Y.  Supp.  825;  Loth  v.  Columbia  Theatre  Co. 
197  Mo.  328,  94  S.  W.  847;  Southern  Ohio 
R.  Co.  v.  Morey,  47  Ohio  St.  207,  7  L.K.A. 
701,  24  N.  E.  269;  Palmer  v.  Lincoln,  5 
Neb.  136,  25  Am.  Rep.  470;  Robbins  v. 
Chicago,  4  W' all.  679,  18  L.  ed.  427 ;  Omaha. 
V.  Jensen,  35  Neb.  68,  35  Am.  St  Rep.  432, 
52  N.  W.  833. 

A  rule  of  law  under  which  the  defendant 
can  escape  in  this  case  on  the  ground  that 
the  party  employed  to  dig  the  holes  was  an 
independent  contractor  cannot  be  defended 
upon  any  principle  of  justice  or  right. 

Loth  V.  Columbia  Theatre  Co.  197  Mo. 
328,  94  S.  W.  847 ;  Adams  Exp.  Co.  v.  Scbo- 
field.  111  Ky.  832,  64  S.  W.  903;  Reubea 
V.  Swigart,  16  Ohio  C.  C.  565,  7  Ohio  C.  D. 
638;  Cameron  Mill  &  Elevator  Co.  v.  Sn- 
derson,  98  Tex.  156,  1  L.R.A.(N.S.)  19S, 
81  S.  W.  282,  16  Am.  Neg.  Rep.  599. 

An  independent  contractor  is  one  who 
renders  service  to  another  in  the  course  of 
an  independent  occupation,  representing  tlte 
will  of  his  employer  only  as  to  the  xe^«lIt 
of  his  work,  and  not  as  to  the  means  by 
which  it  is  accomplished. 
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Alabama  Western  R.  Co.  r.  Talley-Batea 
Cbnstr.  Go.  162  Ala.  396,  50  So.  341 ;  Green 
T.  Soule,  145  Cal.  96,  78  Pac.  337,  17  Am. 
Neg.  Rep.  8;  Jahn  v.  McKnight,  117  Ky. 
655,  78  S.  W.  862;  Waters  v.  Pioneer  Fuel 
Co.  62  Minn.  474,  38  Am.  St.  Rep.  564,  55 
N.  W.  52;  Kipp  ▼.  Oyster,  133  Mo.  App. 
711,  114  8.  W.  538;  Jansen  v.  Barbour,  15 
Mont.  582>  30  Pac  906;  Goldman  v.  Mason, 
2  N.  Y.  Supp.  337 ;  Texas  &  N.  O.  R.  Co.  ▼. 
Parsons,  —  Tex.  Civ.  App.  — ,  109  S.  W. 
240;  Bibb  v.  Norfolk  &  W.  R.  Ca  87  Va. 
711,  14  S.  £.  163;  Engler  v.  Seattle,  40 
Wash.  72,  82  Pac.  136,  19  Am.  Neg.  Rep. 
49;  Good  t.  Johnson,  38  Colo.  440,  8  L.R.A. 
(N.6.)  896,  88  Pac.  439;  Humpton  v. 
Unterkircbor,  97 'Iowa,  509,  66  N.  W.  776, 
14  Am.  Neg.  Cas.  595;  Powell  v.  Virginia 
Constr.  Co.  88  Tenn.  692,  17  Am.  St.  Rep. 
925,  13  S.  W.  691 ;  1  Shearm.  &  Redf .  Neg. 
§  164. 

To  constitute  an  independent  contractor 
the  employer  must  have  no  right  to  inter- 
fere or  control  the  performance  or  direc- 
tion of  the  work. 

Atlantic  Transport  Co.  v.  Coneys,  28  C. 
C.  A.  388,  51  U.  S.  App.  570,  82  Fed.  177; 
Campbell  v.  Lunsford,  83  Ala.  512,  3  So. 
522,  13  Am.  Neg.  Cas.  164;  Giacominl  v. 
Pacific  Lumber  Co.  5  Cal.  App.  218,  89  Pac. 
1059;  Linnehan  v.  Rollins,  137  Mass.  123, 
50  Am.  Rep.  287 ;  Be  Palma  v.  Weinman,  15 
N.  M.  68,  24  L.R.A.(N.S.)  423,  103  Pac. 
782;  Goldman  v.  Mason,  2  N.  Y.  Supp.  337; 
Pickens  v.  Diecker,  21  Ohio  St  212,  8  Am. 
Rep.  55;  Smith  v.  Humphreyville,  47  Tex. 
Civ.  App.  140,  104  S.  W.  495. 

If  one  seeks  to  avoid  liability  on  the 
ground  that  the  person  doing  the  work  was 
an  independent  contractor,  the  burden  is 
upon  him  to  show  the  independence  of  the 
employee. 

Anderson  v.  Moore,  108  111.  App.  106; 
Perry  v.  Ford,  17  Mo.  App.  212;  Midgette 
V.  Branning  Mfg.  Co.  160  N.  C.  333,  64  S. 
E.  5;  Foster  v.  National  Steel  Co.  216  Pa. 
279,  65  Atl.  618;  Taylor,  B.  &  H.  R.  Co.  v. 
Warner,  88  Tex.  642,  32  S.  W.  868 ;  Kamp- 
mann  v.  Rothwell,  —  Tex.  Civ.  App.  — ,  107 
S.  W.  120. 

Plaintiff  may  recover  damages  for  an  in- 
jury caused  by  the  defendant's  negligence, 
notwithstanding  the  plaintiff's  own  negli> 
gence  exposed  him  io  the  risk  of  injury,  if 
such  injury  was  approximately  caused  by 
the  defendant's  omission  after  becoming 
aware  of  the  plaintifTs  danger. 

1  Shearm.  &  Redf.  Neg.  4th  ed.  §  99,  noto 
2;  Pickett  v.  Wilmington  &  W.  R.  Co.  63 
Am.  St.  Rep.  611,  and  note,  117  N.  C.  616, 
30  L.R.A.  257,  23  8.  B.  264;  Bostwick  v. 
Minneapolis  &  P.  R.  Co.  2  N.  D.  440,  51  N. 
W.  781;  Hodgins  v.  Minneapolis,  St.  P.  & 
S.  Ste.  M.  R.  Co.  3  N.  D.  382,  66  N.  W.  139; 
L.R.A.1918C. 


Harrington  v.  Los  Angeles  R.  Co.  98  Am. 
St.  Rep.  85,  and  note,  140  Cal.  514,  63 
L.R.A.  238,  74  Pac.  15 ;  Tully  v.  Philadelphia 
W.  k  B.  R.  Co.  2  Penn.  (Del.)  537,  82  Am. 
St.  Rep.  425,  47  Atl.  1019. 

Messrs.  Pureell  Sk  Divet,  George  W. 
Freerks,  and  P.  li.  Keadng,  for  respond- 
ent: 

Where  the  employee  represents  the  will 
of  the  employer  as  to  the  result  of  the  work, 
but  not  as  to  the  means  or  manner  of  ac- 
complishment, he  is  an  independent  con- 
tractor. 

Penny  t.  Wimbledon  Urban  Dist.  Council, 
[1899]  2  Q.  B.  212,  67  L.  J.  Q.  B.  N.  S. 
754,  62  J.  P.  582,  14  Times  L.  R.  477,  78 
L.  T.  N.  S.  748;  Singer  Mfg.  Co.  v.  Rahn, 
132  U.  S.  518,  33  L.  ed.  440,  10  Sup.  Ct. 
Rep.  175;  Casement  v.  Brown,  148  U.  S. 
617,  37  L.  ed.  582,  13  Sup.  Ct.  Rep.  672; 
Carlson  v.  Stocking,  91  Wis.  432.  65  N.  W. 
58;  Kuehn  v.  Milwaukee,  92  Wis.  263,  65 
N.  W.  1030;  Salliotte  v.  King  Bridge  Co. 
65  L.R.A.  620,  58  C.  C.  A.  466,  122  Fed.  378; 
Bailey  v.  Troy  A  B.  R.  Co.  57  Vt.  252,  52 
Am.  Rep.  129 ;  King  v.  New  York  C.  &  H. 
R.  R.  Co.  66  N.  Y.  181,  23  Am.  Rep.  37; 
Humpton  v.  Unterkircher,  97  Iowa,  509,  66 
N.  W.  776^  14  Am.  Neg.  Cas.  596;  Kelleher 
V.  Schmitt  &  H.  Mfg.  Co.  122  Iowa,  635,  98 
N.  W.  482;  Bennett  v.  Mt.  Vernon,  124 
Iowa,  537,  100  N.  W.  349;  Francis  ▼.  John, 
son,  187  Iowa,  391,  101  N.  W.  878,  17  Am. 
Neg.  Rep.  607;  Brown  v.  Rockwell  City 
Canning  Co.  132  Iowa,  631,  110  N.  W.  12. 

When  the  employer  has  not  control  of 
the  time  and  manner  of  the  work  and  opera- 
tiotts,  there  can  be  said  to  be  no  breach  of 
legal  duty  on  his  part,  in  case  the  same  is 
so  negligently  done  as  to  cause  injury  to' 
outside  parties. 

St.  Louis,  Ft.  S.  &  W.  R.  Co.  v.  Willis,  38 
Kan.  330,  16  Pac.  728;  Kansas  City,  M.  & 
O.  R.  Cow  v.  Loostey,  76  Kan.  103,  90  Pac. 
990;  Chute  v.  Moeser,  77  Kan.  706,  95  Pac^ 
398;  St.  Louis  &  S.  F.  R.  Co.  v.  Madden,  77 
Kan.  80,  17  L.R.A.(N.S.)  788,  93  Pac.  586; 
Moore  v.  Sanbome,  2  Mich.  519,  59  Am.  Dec. 
209;  Riedel  v.  Moran,  Fitzsimons  Co.  103 
Mich.  262,  61  N.  W.  509 :  St,  Paul  v.  SeUz, 
3  Minn.  297,  Gil.  205,  74  Am.  Deo.  753; 
Shute  V.  Princeton  Twp.  58  Minn.  337,  59 
X.  W.  1060;  Solberg  v.  Schlosser,  20  X.  D. 
307,  30  L.R.A.(N.8.)  1111,  127  N.  W.  93; 
Rogers  v.  Parker,  159  Mich.  278,  34  L.R.A. 
(N.S.)  956,  123  N.  W.  1111,  18  Ann.  Cas. 
753;  Barg  v.  Bousfleld,  65  Minn.  355,  68  N. 
W.  45,  16  Am.  Neg.  Cas.  188;  Gahagan  v. 
Aermotor  Co.  67  Minn.  252,  6fl  X.  W.  914, 
1  Am.  Neg.  Rep.  92;  Rait  v.  New  England 
Furniture  t  Carpet  Co.  66  Minn.  76,  68 
N.  W.  729;  Voabeck  v.  Kellogg.  78  Minn, 
176,  80  N.  W.  967,  7  Am.  Neg.  Rep.  86; 
Oorrigan  v.  Elainger,  81  Minn.  42,  83  N. 
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W.  492,  8  Am.  N^.  Rep.  262;  Aldritt  v. 
Gillette-Herzog  Mfg.  Co.  86  Minn.  206,  88 
X,  W.  741;  Smith  v.  Milwaukee  Builders' 
&  T.  Exch.  91  Wis.  360,  30  L.R.A.  504,  51 
Am.  St.  Rep.  912,  64  N.  W.  1041 ;  Anderson 
V.  Tug  River  Coal  &  Coke  Co.  59  W.  Va. 
301,  53  S.  E.  713;  Barclay  v.  Puget  Sovnd 
Lumber  Co.  48  Wash.  241,  16  L.R.A.(N.S.) 
140',  93  Pac.  480;  Norfolk  ft  W.  R.  Co.  v. 
Stevens,  97  Va.  631,  46  L.R.A.  367,  34  S. 
E.  525;  Stephensville,  N.  &  S.  T.  R.  Co.  v. 
Couch,  56  Tex.  Civ.  App.  336,  121  S.  W. 
189;  McHarge  v.  Newcomer,  117  Tenn.  595, 
9  L.R.A.(N.S.)  208,  100  8.  W.  700;  Rogers 
V.  Florence  R.  Co.  31  S.  C.  378,  9  S.  E.  1069; 
McCoDigan  v.  Pemnsylvania  R.  Co.  214  Pa. 
229,  6  L.R.A.(N.S.)  544,  112  Am.  St.  Rep. 
739,  63  Atl.  792,  20  Am.  N«g.  Rep.  471; 
MacDonald  v.  O'Reilly,  45  Or.  589,  78  Pac. 
753;  Midgette  v.  Branning  MIg.  Co.  150  N. 
C.  333,  64  S.  £.  5;  Finkelsteito  v.  Balkin, 
103  N.  Y.  6upp.  99;  Omaha  Bridge  & 
Terminal  R.  Co.  v.  Hargadine,  5  Neb 
<Unof.)  418,  08  N.  W.  1071,  secomd  appeal 
in  76  Neb.  729,  107  K.  W.  864;  Hawver  v. 
Wbalen,  49  Ohio  St.  69,  14  L.R.A.  828,  29 
IN.  E.  1049;  Poor  v.  Madison  River  Power 
Co.  38  Mont.  341,  90  Pac.  047;  McQrath 
V.  St.  Louis  &  H.  CoDstr.  Co.  215  Mo.  191, 
114  6.  \\.  611;  Brackett  v.  Lubke,  4  Allen, 
138,  81  Am.  Dec.  694;  Smith  v.  Benick,  87 
Md.  610,  42  L.R.A.  277,  41  Atl.  5«,  4  Am. 
Neg.  Rep.  641 ;  Singer  Mfg.  Co.  v.  Ralin,  132 
U.  S.  518,  33  L.  ed.  440,  10  Sup.  Ct.  Rep. 
175. 

The  contributory  negligence  of  the  plain- 
tiff administrator,  or  other  beneficiaries 
named  in  the  complaint,  is  a  good  defease. 

Scherer  v.  Schlaberg,  18  N.  D.  421,  24 
L.R.A.(N.S.)  520,  122  N.  W.  1000;  Powers 
V.  Harlow,  53  Mich.  507,  51  Am.  Rep.  154, 
19  N.  W.  257. 

Bruce,  J.,  delivered  the  opinion  of  the 
cotirt  : 

The  first  question  to  be  determined  is 
whether  tlie  defendant,  at  the  time  of  the 
accident,  was  acting  through  a  servant,  or 
by  means  of  an  independent  contractor.  On 
this  point,  John  L.  Matthews,  the  vice 
president  of  the  company,  testifies  that 
Mr.  Christenson  was  the  vioe  president, 
and  had  charge  of  and  was  general  man- 
ager  of  the  construction  work;  that  the 
company  employed  Shulke  to  mark  the 
places  where  the  holes  were  to  be  dug;  that 
no  one  was  employed  by  the  company  to  dig 
them.  Frank  Zimmerman,  on  the  other 
hand,  testifies  that  "Christenson  employed 
me  to  dig  that  hole.  I  spoke  for  the  job, 
and  he  offered  me  so  much  a  hole,  and  I 
did  that.  Christenson  offered  me  so  much 
a  hole,  and  I  accepted  the  proposition  on 
certain  terms.  He  paid  me  121  cents  for 
L.R.A.1018C. 


each  hole.  I  worked  for  the  telephone  com- 
pany off  and  on  all  summer.  My  directions 
were  that  the  holes  should  be  4i  feet.  I 
asked  Christenson,  and  that  is  what  he  told 
me  the  depth  was.  I  put  no  guard  aromid 
the  first  hole  I  dug.  I  made  arrangements 
with  Christenson.  The*  arrangement  was 
that  I  should  dig  the  Une  of  holes  from 
Lidgerwood  out  to  the  place,  about  2  miles, 
and  that  line^  of  holes  ran  down  along  the 
side  of  the  railway  for  about  a  mile.  My 
arrangement  with  Christeneon  was  that  I 
should  dig  that  line  of  holes,  and  should 
be  paid  at  the  rate  of  12|  cents  per  hole,  te 
be  paid  for  when  the  job  was  finished  and 
accepted  by  the  company;  and  under  that 
arrangement  I  went  ahead  and  did  the 
work." 

Q.  The  tools  used  in  digging  the  hole 
belonged   to  the  telephone  company? 

By  the  Court:  Do  you  know  that  they 
belonged  to  the  telephone  company,  or  do 
you  merely  mean  that  they  were  given  you 
by  Christenson? 

A.  Why,  they  were  not  just  exactly  given 
me  by  Christenson.  The  tools  were  given 
me  by  Shulke.  I  don't  know  who  owned 
them.  I  had  a  talk  with  Christenson  at 
the  time  I  made  the  arrangement  to  dig 
these  holes,  at  the  time  Christenson  sup 
plied  me  with  these  tools.  I  had  nothing 
to  do  with  marking  the  place  where  these 
holes  were  to  be  dug.  1  was  told  to  dig 
the  holes  where  I  found  the  stakes. 
Christenson  told  me  that  he  would  send 
Shulke  out  and  mark  the  holes,  and  to  dig 
them  where  the  stakes  were. 

The  defendant  cannot,  under  these  faets, 
escape  liability  on  the  theory  that  Zim- 
merman was  an  independet^  contraetor. 
Tliere  is  much  confusion  in  the  authorities 
as  to  what  is  and  what  is  not  an  independ- 
ent contract.  Some  hold  that  the  eervice 
must  be  rendered  in  the  course  of  an  in- 
dependent oooupatUmi  and  that  the  work 
done  must  be  done  by  one  whose  independent 
business  it  is  to  do  it.  Judge  Cooley,  for 
instance,  defines  the  term  ^'independent  con- 
tractors'' as  follows:  "Persons  following  a 
regular,  yndependei^t  sm^ioyineM,  in  the 
course  of  which  they  offer  their  services  to 
the  public  to  accept  orders  and  execute 
commissions  for  all  who  may  employ  them 
in  a  certain  line  of  duty,  using  their  own 
means  for  the  purpose  and  being  account- 
able only  for  final  performance."  Cooley, 
Torts,  p.  540.  Other  authorities  make  the 
distinction  depend  solely  upon  whether,  in 
the  transactioti  of  tiie  business,  the  work- 
man is  subject  to  the  orders  of  his  patron, 
both  as  to  the  manner  of  doing  and  the 
result  of  his  work.  Siiiger  Mfg.  Co.  v.  Rahn, 
132  U.  S.  518,  33  L.  eO.  440, 10  Sup.  Ct.  Rep. 
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ir5k  Kearly  all  of  the  wriMni,  ho^p^^^cf* 
agree  that,  where  a  person  or  corporation 
andertakes  to  do  -work  upon  the  premiseB 
of  the  owner,  or  of  him  who  is  in  posses- 
sion, and  such  first  person  intrusts  the  per- 
formance of  the  work  to  a  contractor  or 
workman,  bnt  does  not,  and  is  not  autiior- 
ized  by  the  one  in  possession  to,  give  the 
control  of  the  premises  to  the  workman  or 
contractor,  snch  workmaa  or  contractor  will 
be  looked  upon  as  a  servant  of  the  first  par- 
ty, and  not  as  an  independent  oontractof . 
In  other  words,  the  courts  are  inclined  to 
hold,  and  we  held  in  this  ease,  that  when 
the  telephone  company  undertook,  to  put  the 
telephone  in  the  house  ol  Louis  Ruehl,  it 
impliedly  agreed  to  put  it  in  in  a  safe  and 
prc^r  manner,  and  not  in  a  manner  which 
would  endanger  the  lives  of  the  plaintiff 
and  of  his  family.  Anderson  v.  Moore,  108 
lU.  App.  106;  Perry  v.  Ford,  17  Mo.  App. 
213;  Waters  ▼.  Pioneer  Fuel  do.  52  Minn. 
474,  38  Am.  St.  Rep.  ^64,  55  N.  W.  52. 
There  is  much  in  this  case  which  would  lead 
us  to  hold  that  in  no  sense  could  the  wit- 
neea  Zimmerman  be  held  to  be  an  independ* 
ent  oontraetor;  and  the  general  rule  is  that 
the  burden  of  prool  in  siuch  matters  is  upon 
him  who  alleges  the  fact.  Midgett  v.  Branr 
ning  Mfg.  O9.  150  K.  C.  3d3,  64  8.  E.  5. 
Zimmerman  teetifies  that  he  was  in  the  em- 
ploy of  the  defendant  ail  sumimer,  and  that 
he  did  not  furnish  his  own  td<^s.  A  per- 
son is  not  an  itndependent  oontractof  mere- 
ly beoense- he  ie  paid  by  the  piece  or  by  the 
job.  Foster  v.  Nationftl  Steel  Co.  216  Pa. 
279,  65  AtL  618;  Waters  v.  Pioouer  Fuel 
€k>.  supra;  Holmes  v.  Tennessee  Coal,  Iron 
&  R.  Go.  49  La.  Ann.  1465,  22  So.  403,  3 
Am.  Neg.  Rep.  174.  Nor  does  the  fact  tliat 
Zimmerman  was  nbt  to  be  paid  until  the 
job  was  satisfactorily  completed  alter  the 
case.  This  would  merely  be  evidence  of 
the  fact  that  the  method  of  work  wa«  sub- 
ject to  the  approval  of  the  company.  It  is 
a  provision  which  is  implied  in  all  con- 
tracts of  employment.  No  laborer  can  re- 
cover his  daily  wage  unless  he  can  show 
that  he  has  earned  it.  Evea  if  Zimmerman 
could  be  considered  as  an  independent  con- 
tractor in  relation  to  the  digging  of  the 
hole,  he  was  not  an  independent  contractor 
in  relation  to  the  whole  of  the  vork,  which 
was  the  digging  of  the  holes  and  the  plac- 
ing of  the  posts  therein.  His  work  was  but 
a  part  of  a  series  of  work.  The  posts  were 
on  the  ground,  to  be  put  in  by  someone 
else.  All  that  we  leam  of  his  contract  was 
that  he  should  dig  the  post  holes.  If  tbe 
contract  presupposed  this,  and  this  alone, 
it  would  presuppose  the  construction  of 
dangerous  pitfalls ;  and  the  principal  would 


struct  a  wall  or  a  building  according  to 
specifications  which  were  inherently  danger- 
ous, and  which  resulted  in  the  falling  of 
such  wall. 

The  rule  seems  to  be  well  eetablished  that 
where,  in  the  making  of  an  improvement 
of  any  kind,  it  is  manifest  that  injury  is^ 
likely  to  result  unless  due  precautions  are 
taken,  a  duty  rests  upon  him  who  causes 
the  work  to  be  done  to  see  that  all  neces- 
sary precautions  are  taken.  See  Cyc.  vol. 
26,  p.  1560,  and  numerous  cases  there  cited. 
According  to  the  evidence,  the  contract  was 
Bserely  to  dig  the  holes,  into  which  some- 
one else  was  to  place  the  posts  when  the 
proper  time  came.  It  is  really  immaterial, 
in  this  view  of  the  case,  whether  Zimmer- 
man waa  an  independent  contractor  or  not. 
It  WM  the  legal  duty  of  the  defendant  to 
properly  safeguard  the  holes.  There  is  no 
evidence  that  the  defendant  transferred  thie 
duty  to  another.  We  are  in  serious  doubt 
as  to  wliether  it  could.  Bower  v.  Peate,  L. 
R.  1  Q.  B,  Biv.  321,  45  L.  J.  Q.  B.  N.  S. 
446,  35  L.  T.  N.  8.  321 ;  Hughes  v.  PercWal, 
L.  R.  8  App.  Cad.  443,  52  L.  J.  Q.  B  N.  8. 
71»,  49  L.  T.  N.  S.  180,  31  Week.  Rep.  725, 
47  J.  P.  772.  We  consider  the  reasoning  of 
tke  case  of  Donovan  v.  Oakland  &  B.  Rapid 
Tra&dt  Co.  102  Cal.  245,  36  Pac  516,  a? 
entir^y  appKtjable  in  the  case  at  bar,  and 
we  adopt  it  as  our  own.  See  also  Homan  v. 
Stanley,  66  Pa.  464,  5  Am.  Rep.  389. 

There  is  a  distinction  between  injuries 
resulting  from  the  work  itself,  and  where 
the  wrongful  or  careless  act  ie  in  connec- 
tion with  some  collateral  work  or  matter. 
A  distinction  is  made,  indeed,  between  a 
contract  whereby  the  independent  contrac- 
tor IS  required  to  dig  a  deep  pit  or  well, 
and  a  third  person  is  injured  by  falling  into 
that  well,  and  a  case  where  a  contractor  ia 
authorized  to  build  a  house,  which  in  itself 
is  not  dangerous,  but  while  building  it  he 
drops  a  plank  upon  the  head  of  a  passer-by. 
In  one  case,  the  injury  is  occasioned  by 
the  subject  of  the  contract  itself,  or  the 
thing  constructed  under  the  contract.  In 
the  other,  it  is  occasioned  by  an  act  col- 
lateral to  the  construction.  Davie  v.  Levy» 
30  La.  Ann.  551,  4  Am.  St.  Rep.  225,  2: 
So.  395. 

We  are  unable  to  find,  as  a  matter  of  law, 
that  the  father  was  guilty  of  contributory 
negligence  in  this  case.  It  is  true  that, 
before  going  to  work  in  the  fields,  he  talked 
with  Zimmerman,  who  was  digging  the  first- 
hole,  and  that  he  testifies  that  at  the  time 
"he  did  not  think  anything  about  covering, 
the  hole,"  and  that  respondent's  counsel  not 
only  seeks  to  argue  oonUr ibutory  negligence 
therefrom,  but  a  lack  of  negligence  on  the 


be  liable  for  them  the  aaae  at  if  he  had  au-  part  of  the  defendant.  ''Why,  then,"  he 
thoiiaed  an  indepentdent  contractor  to  eon-  asks,  ''should  Zimmerman  think  of  it?'^ 
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The  conclusion  he  contends  for,  however, ' 
by  no  means  follows.  Plaintiff  had  the 
right  to  assume  that  in  digging  the  holes 
in  quest  ion  Zimmerman  would  proceed  with 
due  care:  and  at  the  time  he  left  for  the 
fields  Zimmerman  was  in  complete  control, 
and  the  hole  was  not  even  fully  dug.  "As 
there  ivS  a  natural  presumption  that  every- 
one will  act  with  due  care,  it  cannot  be  im- 
puted to  the  plaintiff  as  negligence  that  he 
did  not  anticipate  culpable  negligence  on 
the  part  of  the  defendant."  1  Shearm.  & 
Kodf.  Neg.  4th  cd.  §  02,  and  cases  cited. 
The  duty  to  properly  guard  the  holes  was 
upon  the  defendant,  and  not  upon  the  plain- 
tiff. 

Nor  do  we  believe  that  it  was  contributory 
negligence,  as  a  matter  of  law,  on  the  part 
of  the  mother  to  allow  the  child  to  play  in 
the  yard.  In  considering  such  matters,  by 
far  the  greater  number  of  the  courts  have 
borne  in  mind  the  fact  that  ''men  must 
work;''  that  seed  must  be  sown  and  house- 
work done;  that  the  hard-working  mother 
of  a  family  has  many  duties,  and  that 
the  provider  of  bread  must  give  a  more  or 
less  uninterrupted  attention  to  his  labors; 
that  it  is  onlv  the  few  who  have  the  means 
to  employ  a  retinue  of  servants.  At  the 
most,  and  according  to  the  great  weight  of 
authority,  the  question  of  contributory  neg- 
ligence was  one  for  the  jury,  and  not  for 
^he  court.  Garner  v.  Trumbull  (C.  C.  A. 
Ilighth  Circuit)  94  Fed.  321,  36  C.  C.  A. 
.361;  Mellen  v.  Old  Colony  Street  R.  Co. 
184  Mass  309,  68  N.  E.  679,  15  Am. 
Xeg.  Rep.  79;  Hewitt  v.  Taunton  Street  R. 
Co.  167  Mass.  483,  46  N.  E.  106,  1  Am. 
Neg.  Rep.  444:  Howell  v.  Rochester  R.  Co. 
24  App.  Div.  502,  49  N.  Y.  Supp.  17;  Ehr- 
man  v.  Nassau  Electric  R.  Co.  23  App.  Div. 
21,  48  N.  Y.  Supp.  379;  MuUer  v.  Brooklyn 
Heights  R.  Co.  18  App,  Div.  177,  45  N.  Y. 
Supp.  954:  Kitchell  v.  Brooklyn  Heights 
R.  Co.  6  App.  Div.  99,  39  N.  Y.  Supp.  743; 
Jones  V.  Brooklyn  Heights  R.  Co.  10  Misc. 
543,  31  N.  Y.  Supp.  445;  Karahuta  v. 
Schuylkill  Traction  Co.  6  Pa.  Super.  Ct. 
319. 

It  is,  of  course,  well  established  that  a 
child  three  and  one-half  years  of  age  can- 
not itself  be  made  chargeable  with  contribu- 
tory negligence.  Rice  v.  Crescent  City  R. 
Co.  51  La.  Ann.  108,  24  So.  791 ;  Barnes  v. 
Shreveport  City  R.  Co.  47  La.  Ann.  1218, 
49  Am.  St.  Rep.  400,  17  So.  782,  11  Am. 
Neg.  Cas.  636;  Pueblo  Electric  Street  R. 
Co.  v.  Sherman,  25  Colo.  114,  71  Am.  St. 
Rep.  116,  53  Pac.  322.  Even  the  most  rigid 
rule  would  make  the  question  one  for  the  j 
jurv.  Young  v.  Atlantic  Ave.  R.  Co.  10  i 
Misc.  541.  31  N.  Y.  Supp.  441. 

But  respondent's  counsel  contends  that 
the  judgment  should  be  affirmed,  because  the 
L.R.A.1918C. 


p^intiff  failed  to  introduce  any  mortality 
tables  in  evidence,  or  in  any  way  to  prove 
the  life  expectancy  of  the  deceased  child. 
He  claims  that  on  this  account  the  juxy 
could  only  have  found  a  verdict  for  nominal 
damages,  and  that  where  only  nominal  dam- 
ages could  be  recovered  the  doctrine  of  de 
minimis  non  curat  lex  applies,  and  appel- 
late courts  will  not  reverse  judgments  for 
the  defendant  when  a  new  trial  would  only 
result  in  nominal  damages  for  the  plaintiff. 
Appellant  answers  this  contention  chiefly 
by  stating  that  the  matter  was  not  brought 
to  the  attention  of  the  court  below ;  and  the 
failure  to  prove  damages  was  not  urged  as 
a  reason  for  the  motion  for  a  directed  ver- 
dict. Both  counsel  are  partially  mistaken 
The  fact  as  to  whether  the  matter  was 
brought  to  the  attention  of  the  trial  court 
at  the  time  of  the  motion  for  a  directed  ver- 
dict is  of  no  moment;  and  the  rule  is  well 
established  that,  except  in  the  case  of  what 
may  be  called  '^hard  actions,"  and  actions 
which  involve  title  to  land,  or  other  than 
merely  money  rights,  the  appellant  court 
will  not  reverse  a  judgment  for  the  defend- 
ant when  a  new  trial  would  merely  result 
in  the  awarding  of  nominal  damages.  Ray- 
mond v.  Edelbrock,  15  N.  D.  231,  107  N.  VV. 
194.  The  respoadent,  on  the  other  hand.  Is 
mistaken  in  his  assumption  that  it  was 
necessary  for  the  plaintiff  to  introduce  mor- 
tality tables  in  evidence,  and  that  the  plain- 
tiff failed  to  introduce  evidence  from  which 
the  value  of  the  loss  of  the  aerriees  and 
earnings  of  the  deceased  might  be  inferred. 
He  proved  the  age  of  the  child,  and  that 
the  child  was  in  good  health.  There  was 
also  evidence  enough  in  the  record  for  the 
jury  to  form  a  fair  estimate  of  the  busi- 
ness and  occupation  and  the  circumstances 
of  the  father.  On  these  facts,  the  jury 
could  base  their  conclusions. 

After  a  very  exhaustive  examination  of 
the  cases  and  authorities,  we  fail  to  find  a 
single  authority  which  makes  the  introduc- 
tion of  such  tables  a  prerequisite  to  a  re- 
covery of  damages.  Such  tables,  it  is  true, 
are  admissible  in  evidence;  and  our  statute 
(Rev.  Code  1905,  §  7303,  Comp.  Laws  1913, 
§  7922)  makes  the  so-called  *XarIiale 
Tables''  admissible.  But  nowhere  do  we 
find  authority  for  the  proposition  that  their 
introduction  is  absolutely  necessary.  In 
fact,  the  overwhelming  weight  of  authority 
is  to  the  effect  that  the  court  will  take 
judicial  notice  of  the  standard  tables,  and, 
if  called  upon»  or  even  if  not  called  upon, 
may  instruct  the  jury  in  relation  thereto. 
It  would  have  been  perfectly  competent,  in 
the  case  at  bar,  for  the  court  to  have  in- 
structed the  jury  as  to  the  fact  of  the  con- 
tents of  such  mortality  tables;  and  the  re- 
quest for  this  instruction,  of  course,  was  not 
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re<|iiired  to  be  made  prior  to  or  at  the  time 
of  the  motion  for  the  directed  rerdict.  Kan- 
sas City,  M.  ft  6.  R.  Co.  ▼.  Phillip,  98  Ala. 
159,  13  So.  65;  Louisville  ft  X.  R.  Co.  v. 
Mothershed,  97  Ala.  261,  12  So.  714;  Mc- 
Donnell V.  Alabama  Gold  L.  Ins.  Co.  85  Ala. 
401,  5  So.  120;  Arkansas  Midland  R.  Co. 
T.  Griffith,  63  Ark.  401,  S9  S.  W.  560,  2 
Am.  Neg.  Rep.  105;  Nelson  t.  Bran  ford. 
Lighting  ft  Water  Co.  76  Conn.  548,  64  Atl. 
303,  13  Am.  Xeg.  Rep.  490;  1  Greenl.  Ev. 
16th  ed.  §  6e;  17  Am.  ft  Eng.  Enc.  Law, 
2d  ed.  900;  Indianapolis  v.  Marold,  25  Ind. 
App.  428,  58  N.  £.  612;  Louisville,  N.  A. 
ft  C.  R.  Co.  V.  MiUer,  141  Ind.  533,  37  N.  E. 
343,  9  Am.  Neg.  Gas.  288;  Shover  v.  Myrick, 
4  Ind.  App.  7,  30  N.  E.  207;  Alexander  v. 
Bradley,  3  Bush,  667;  Boettger  v.  Scherpe 
&  K  Architectural  Iron  Co.  136  Mo.  531, 
38  S.  W.  298,  16  Am.  Neg.  Cas.  421;  Davia 
V.  Standish,  26  Hun,  608;  Abell  v.  Penn 
Mut.  L.  Ins.  Co.  18  W.  Va.  400;  Abbott, 
Trial  Ev.  729,  note  4;  Seheffler  v.  Minne- 
apolis ft  St.  L.  R.  Co.  32  Minn.  518,  21  N. 
W.  711.  Anything  that  the  court  may  take 
judicial  notice  of  must  be  something  which, 
from  its  nature,  is  or  should  be  known  to  all 
men  of  ordinary  understanding  and  intelli- 
gence, and  audi  men  the  jury  must  be 
deemed  to  have  been. 

In  the  following  cases,  damages  running 
all  the  way  from  $1,000  to  $7,500  were 
awarded  by  the  juries,  and  sustained  by 
the  courts,  even  though  there  was  an  entire 
absence  of  mortality  tables,  or  even  of  an 
instruction  upon  the  subject:  Myers  v.  San 


Francisco,  42  Cal.  216 ;  Chicago  ft  E.  R.  Co. 
V.  Branyan,  10  Ind.  App.  570,  37  N.  E.  190; 
Eginioie  v.  Union  County,  112  Iowa,  558, 
84  N.  W.  758;  Union  P.  R.  Co.  v.  Dunden, 
37  Kan.  1,  14  Pac.  501;  Franke  v.  St. 
Louis,  110  Mo.  516,  19  S.  W..  938;  Omaha 
v.  Bowman,  63  Neb.^33,  88  N.  W.  521,  11 
Am.  Neg.  Rep.  47;  Morris  v.  Metropol- 
itan Street  R.  Co.  170  N.  Y.  592,  63  X.  E. 
1119;  Hoon  v.  Beaver  Valley  Traction 
Co.  204  Pa.  369,  54  Atl.  270;  Southern 
Queen  Mfg.  Co.  v.  Morris,  105  Tenn.  654, 
58  S.  \V.  651;  Johnson  v.  Chicago  ft  N. 
W.  R.  Co.  64  Wis.  426,  25  N.  W.  223; 
Kansas  P.  R.  v.  Cutter,  19  Kan.  91,  9  Am. 
Neg.  Cas.  355;  Chicago  ft  A.  R.  •  Co.  ▼. 
Becker,  84  111.  483;  Louisville  ft  N.  R.  Co. 
V.  Connor,  9  Heisk.  20;  Oldfield  v.  New 
York  ft  H.  R.  Co.  3  E.  D.  Smith,  103;  Mc- 
Govem  v.  New  York  C.  ft  H.  R.  R.  Co.  67 
N.  Y.  417. 

On  the  main  question  as  to  whether  the 
jury  could  infer  negligence  from  the  leav- 
ing of  the  post  holes  unprotected,  we  hold 
that  it  could.  The  6rst  hole  was  com- 
pleted at  least  three  quarters  of  an  hour 
before  the  time  of  the  accident.  Zimmer- 
man knew  that  children  were  playing,  or 
liable  to  play,  in  the  yard.  This  they  had 
a  perfect  right  to  do.  The  question,  in  the 
main,  is  one  for  the  jury,  and  not  one  for 
the  court. 

The  judgment  of  the  District  Court  in 
reversed,  a  new  trial  granted,  and  the  cause 
remanded  for  further  proceedings  according 
to  law. 


Annotatioii— AdmiMflbility  and  use  of  mortality  tables  in  death  actions. 


For  other  notes  in  this  series  relative 
to  the  admissibility,  character,  or  suf- 
ficiency of  evidence  to  show  pecuniary 
loss  from  the  negligent  killing  of  a  per- 
son, see  the  note  appended  to  Raines 
V.  Southern  R.  Co.  ante,  1066,  where  the 
different  notes  presenting  different  as- 
pects of  this  matter  are  referred  to  at 
length. 

In  actions  to  recover  pecuniary  com- 
pensation, either  to  the  estate  of  the 
decedent  or  to  the  statutory  benefi- 
ciaries, for  the  pecuniary  loss  to  the 
parties  represented  by  the  plaintiff 
from  the  negligent  killing  of  the  plain- 
tiff's intestate,  one  of  the  important 
matters  to  be  considered  as  affecting 
the  damages  recoverable  is  the  life  ex- 
pectancy of  the  deceased,  and  in  many 
cases  the  life  expectancy  of  the  statu- 
tory beneficiaries.  Generally,  one  of 
the  most  practical  methods  of  showing 
the  life  expectancy,  either  of  the  de- 
L.R.A.1018C. 


ceased  or  the  statutory  beneficiaries,  is 
introducing  in  evidenee  life  expectancy 
or  mortality  tables.  As  a  rule  these 
tables  are  based  upon  a  record  extend- 
ing over  a  period  of  years,  of  the  deaths 
among  a  stated  number  of  people 
chosen  without  reference  to  their  age, 
health,  or  occupation,  the  number  of 
people  included  and  the  period  of  time 
covered  by  the  record  being  sufficient 
to  be  fairly  representative.  Standard 
tables  of  this  character,  which  are  in 
common  use,  are  very  generally  held  to 
be  admissible  in  evidence  as  an  aid  or 
guide  in  determining  the  natural  dura- 
tion of  life  of  the  person  or  persons 
whose  life  expectancy  is  the  subject  of 
inquiry.* 

I  Ward  v.  Dampskihisselskabet  Kjoeben 
haon  (1906)  144  Fed.  524;  LouiRville  &  N. 
R.  Co.  V.  Anderson  (1907)  160  Ala.  350,  43 
So.  566;  Nevers  Lumber  Co.  v.  Fields  (1907) 
151  Ala.  367,  44  So.  81;  St.  Louis,  L  M.  & 
S.  R.  Co.  V.  Hitt  (1905)  76  Ark.  227,  88  S. 
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4^  affected  liy  the  health  or  oeei&pa^ 
tioB  of  the  deceased. 

In  most  jurisdictions  standard  mortal- 


ity tables  are  admissible  in  evidenoe 
notwithstanding  the  poor  heiilth  of  the 
deceased;  or  the  person  whose  life  ex- 


W.  908,  990;  Kansas  City  Southern  R.  Co. 
V.  Morris  (1906)  80  Ark.  528,  98  S.  W.  363, 
10  Ann.  Cfts.  618;  Keast  v.  Santa  Ysabel 
Gold  Min.  Co.  (1902)  136  CaL  256,  68  Pac. 
771;  Valente  v.  Sierra  R.  Co.  (1907)  151 
Cal.  534,  91  Pac  481,  b.  c.  subsequent  appeal 
in  (1910)  158  Cal.  413,  111  Pac.  95;  Kansas 
P.  R.  Co.  V.  Lundin  (1876)  3  Colo.  94;  Den- 
ver, S.  P.  &  P.  R.  Co.  V.  Woodward  (1877)  4 
Colo.  1,  9  Am.  Neg.  Cas.  115;  Georgia  R.  & 
Bkg.  Co,  V.  Oaks  (1874)  52  Ga.  410;  Central 
R.  Co.  V.  Crosby  (1885)  74  Oa.  737,  58  Am. 
Rep.  463,  14  Am.  Xeg.  Cas.  140;  Central  R. 
&  Bkg.  Co.  V.  Wiggins  (1892)  91  Ga.  208, 
8  S.  E.  187;  Florida,  C.  4,  P.  R.  Co.  v.  Bur- 
ney  (1896)  96  6a.  1,  26  S.  £.  730;  Western 
&  A.  R.  Co.  V.  Clark  (1903)  117  Ga.  548, 
44  S.  E.  1;  Central  of  Georgia  R.  Co.  v. 
Minor  (1907)  2  Ga.  App.  804,  59  S.  E.  81; 
Winn  V.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
(1909)  239  la  1S2,  87  N.  E.  954;  SpHng- 
field  Electric  Light  &  P.  Co.  v.  Calvert 
(1907)  134  IlL  App.  285,  affirmed  hi  (1907) 
231  lU.  290,  14  L.R.A.(N.S.)  782,  83  N.  E. 
184,  12  Ann.  Cas.  423;  Presley  v.  Kinlock- 
Bloomington  Teleph.  Co.  (1910)  158  IlL  App. 
220;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Sudhoflf  (1909)  173  Ind.  314,  90  N.  E.  467; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Brown 
(1012)  178  Ind.  11,  97  N.  E.  145,  98  N.  E. 
625;  Smiser  v.  State  (1896)  17  lad.  App. 
519,  47  N.  E.  229;  Pittsburgh,  C.  C.  &  St. 
L.  R.  Co.  v.  Rogers  (1910)  45  lad.  App.  230, 
87  N.  E.  28;  Gorman  v,  Minneapolis  &  St. 
L.  R.  Co.  (1902)  117  Iowa,  720,  90  N.  W.  79; 
Scagel  V.  Chicago,  M.  &  St.  P.  R.  Co.  (1891) 
83  Iowa,  380,  49  N.  W.  990;  Worden  v. 
Humeston  &  S.  R.  Co.  (1888)  76  Iowa,  310, 
41  N.  W.  26;  BeepoB  v,  Chicaap,  R.  L  &  9. 
R.  Co.  (1885)  67  Iowa,  435,  26  N.  W.  693; 
Coates  V.  Burlington,  C.  R.  &  N.  R.  Co. 
(1883)  62  Iowa,  486,  17  N.  W.  760;  Walters 
V.  Chicago,  R.  I.  &  P.  R.  Co.  (1875)  41  Iowa, 
71;  Donaldson  v.  Mississippi  &  M.  R.  Co. 
18  Iowa,  280,  87  Am.  Dec.  391;  Atofaison,  T. 
&  S.  F.  R.  Co.  V.  Hughes  (1895)  55  Kan. 
491,  40  Pac.  919,  3  Am.  Neg.  Cas.  479;  Erb 
V.  Poprita  (1898)  59  Kan.  264,  68  Am.  St. 
Pep.  362,  52  Pac.  871;  Louisville,  C.  &  L. 
R.  Co.  V.  Mahony  (1870)  7  Bush  (Ky.)  235; 
Southern  R.  Co.  v.  Adklns  (1909)  183  Ky. 
219,  117  S.  W.  321,  119  8.  W.  820;  Louis- 
viHe  &  N.  R.  Co.  v.  Thomas  (1916)  170  Ky. 
145,  185  S.  W.  840;  Chesapeake  &  O.  R. 
Co.  y.  Dupee  (1902)  23  Ky.  L.  Rep.  2349, 
67  S.  W.  15;  Cooper  v.  Lake  Shore  &  M.  S. 
R.  Co.  (1887)  66  Mich.  261,  11  Am.  St.  Rep. 
482,  33  N.  W.  306;  Hunn  v.  Michigan  C.  R. 
Co.  (1889)  78  Mich.  513,  7  L,R.A.  600,  44 
N.  W.  502;  Jones  v.  McMillan  (1901)  129 
Mich.  86,  88  N.  W.  206;  Davis  v.  Michigan 
C.  R.  Co.  (1907)  147  Mich.  479,  111  N.  W. 
76;  Little  v.  Bousfield  (1911)  165  IBch. 
654,  131  N.  W.  68;  Scheffler  v.  Minneapolis 
&  St.  L.  R.  Co.  (1884)  32  Minn.  518,  21  N. 
W.  711 ;  Deisen  v.  Chicago,  St.  P.  M.  A  O.  R. 
Co.  (1890)  48  Minn.  454,  45  N.  W.  864; 
L.R.A.1918C. 


Schlereth  v.  Missouri  P.  R.  Co.   (1893)   115 
Mo.  87,  21  S.  W.  1110;  CMellia  v.  Kansas 
City,  St.  J.  &  C.  B.  R.  Co.  (1893)  115  Mo. 
206,  21  S.  W.  503;   Boettger  v.  Scherpe  at 
K.  Architectural  Iron  Co.    (1896)    136  Mo. 
531,  38  S.  W.  298,  16  Am.  Neg.  Cas.  421; 
Collins  V.  Star  Paper  Mill  Co.   (1910)    143 
Mo.   App.   333,   127   S.   W.   C41;   Haines  v. 
Pearson  (1903)  100  Mo.  App.  551,  75  S.  W. 
194;  Chicago,  R.  T.  &  P.  R.  Co.  v.  Hambel 
(1902)  2  Neb.   (Unof.)   607,  89  S.  W.  643; 
Roose  V.  Perkins  (1879)  9  Neb.  304,  31  Am. 
Rep.  400,  2  N.  W.  715;  King  v.  Bell  (1882) 
13  Neb.  400,  14  N.  W.  141;  Sellars  v.  Fos- 
ter   (1880)    27    Neb.   118,   42  N.   W.    907; 
Friend  v.  Ingersoll  (1894)  39  Neb.  717,  5S 
N.  W.  281;    Friend  v.  Burleigh    (1902)    .53 
Neh.  674,  74  N.  W.  50;  Murray  v.  Omaha 
Transfer  Co.  (1915)  98  Neb.  482,  L.R.A. — , 
— ,  158  N.  W.  488;  Moses  v.  Mathews  (1914) 
#5   Neb.   672,   146    N.    W.   920,   Ann.    Caa. 
1915 A.  698;  Kotto  v.  Atlantic  City  R.  C<k. 
(1908)  75  N.  J.  L.  826,  17  L.R.A.(N.S.)  1138, 
127  Am.  St.  Rep.  835,  69  Atl.  968;  Camden 
&  A.  R.  Co.  V.  Williams  (1898)  61  N.  J.  L. 
646,    40    Atl.    634;    Sauter    v.    New    York 
C.  &  H.  R.  R.  Co.   (1876)   66  N.  Y.  50,  23 
Am.  Rep.  18,  5  Am,  Neg.  Cas.  208;  Hall  v. 
Germain  (1891)  59  Hun,  626,  37  N.  Y.  S.  R. 
320,  14  N.  Y.  Supp.  5;  Colev  v.  Statesville 
(1807)  121  N.  C.  301,  28  S.  E.  482;  RcnEHi. 
V,   LaiwvBWooD  RuBAL  Tbuiph.  Co<.   Ante, 
1068;  Rober  v.  Northern  P.  R.  Co.  (1913)  25 
N.  D.  394,  142  N.  W.  22;   Steinbninner  v. 
Pittsburg  &  W  R,  Co.  (1891)  146  Pa.  504,  28 
Am.  St.   Rep.   806,  23  Atl.  239;   Emery   v. 
Philadelphia    (1904)    208   Pa.   492,   57    Atl. 
977,  16  Am.  Neg.  Rep.  563;   Sweet  v.  Pro- 
vidi^oe  A  S.  R.  Go.  (189^  20  R;  I.  785,  40 
Atl.  237;  Reynolds  v.  Narragansett  Electric 
Lighting  Co.    (1904)    26  R.  L  457,  59    Atl. 
393;  maley  v.  Vidal  (1911)  27  S.  D,  642, 
132  N.  W.  248;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Smith    (1894)  —  Tex.  Civ.  App.  — .  2«   S. 
W.  644;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Johaaon 

(1895)  10  Tex.  Civ.  App.  254.  31  S.  W.  2o5; 
(jralveston,  H.  &  S.  A.  R.  Co.  v.  Gormley 

(1896)  —  Tex.  Civ.  App.  — ,  35  S.  W.  488; 
Missouri,  K.  &  T.  R.  Co.  v.  Hines  (1897)  — 
Tex.  Civ.  App.  — ,  40  S.  W.  152;  Missouri, 
K.  &  T.  R.  Co.  V.  Ransom  (1897)  15  Tex. 
Civ.  App.  689,  41  S.  W.  826 ;  San  AAt«mo  ^ 
A.  P.  R.  Co.  V.  Engelhorn  (1900)  24  Tex.  Civ 
App.  324,  62  S.  W.  561,  65  S.  W.  68;  Galves- 
ton, H.  <&  S.  A.  R.  Co.  V.  Burnett  (1807)  — 
Tex.  Civ.  App.  — ,  42  S.  W.  314;  Huber  v 
Texas  &  P.  R.  Co.  (1908)  —  Tex.  Civ.  App. 
— ,  118  S.  W.  984;  Galveston,  H.  ft  8.  A. 
R.  Co.  V.  Hughes  (1899)  22  Tex.  Civ.  App. 
134;  Norfolk  &  W.  R.  Co.  v.  Spencer  (1905) 
104  Va.  657,  52  S.  £.  310:  Baltimore  ft  O. 
R.  Co.  V.  Noell  (1879)  32  Gratt.  (Va0_394; 
Culp  V.  Virginian  R.  Co.  (1915)  77  W.  Va. 
125,  87  S.  E.  187. 

In  Louisville  ft  N.  R.  Co.  t.  Thomas 
(1916)  170  Ky.  145,  185  S.  W.  840,  it  is 
held  that  in  an  action  based  upon  the  Fed- 
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pectaacy  is  the  subject  of  inquiry;'  or 
the  fact  that  he  was  afflicted  with  a 
fatal  disease  which  loight  at  any  time 
resiilt  in  death;'  they  are  also  general- 
ly held  to  be  admissible  in  evi^knce  aa 
to  the  life  expectancy  of  the  deceased, 
although  at  the  time  he  received  the 
injury  resulting  in  his  death  he  was  en- 
gaged in  a  hazardous  occupation.^ 


As  affected  by  tke  tender  years  of  tlie 
deceased. 

There  is  a  conflict  of  judicial  opinion 
as  to  the  admissibility  of  evidence  of 
mortality  tables  as  an  aid  in  determin- 
ing the  life  expectancy  of  a  young 
child  whose  age  is  not  tabulated  therein. 
It  has  been  held  that  tables  of  this  char- 
acter are  admissible  in  such  eases  not- 


eral  Employers'  Liability  Act  to  recover  for 
the  negligttnt  killing  of  an  adult,  for  the 
benefit  of  his  parents,  life  tables  are  ad- 
missible in  evidence  in  behalf  of  the  defend- 
ants to  show  the  life  expectancy  of  the 
parents,  and  the  plaintiff  is  entitled  to  in- 
troduce such  tables  to  show  the  life  ex- 
pectancy of  the  deceased  merely  for  the 
pivpose  of  Bhowijigthat  it  ee^«rad  the  peri- 
od of  the  life  expectancy  of  the  parents. 

«  Friend  v.  Ingeraoll  (1894).  39  Neb.  717, 
58  N,  W.  281 

Smiser  v.  State  (1896)  17  Ind.  App.  619, 
47  X.  £.  229,  holding  that  life  tables  are 
admissible  although  decedent  had  been  a 
sufferer  from  bronchitis  aftd  lung  trouble, 
and  drew  a  pension  on  that  account,  where, 
however,  he  had  been  able  to  work  constant- 

ly. 

Deer  v.  Suckow  Co.  (1916)  60  Ind.  App. 
277,  110  N.  E.  700.  holding  that  mortality 
tables  are  admissible  in  evidence  to  show 
the  duration  of  the  life  of  the  deceased 
without  reference  to  his  health;  that  his 
poor  health  goes  merely  to  the  force  and 
weight  to  be  given  to  the  table. 

Memphis  Street  K.  C!o.  v.  Berry  (1907)  118 
Tens.  581,  102  S.  W.  86,  holding  that,  al- 
though there  is  evidence  that  the  deceased 
at  the  time  he  was  killed  was  in  an  ad- 
vanced stage  of  dropsy,  which,  however,  was 
contradicted,  evidence  is  admissible  as  to  the 
expectancy  of  life  of  the  deceased  as  shown 
by  the  mortality  tables. 

Galveston,  H.  &  S.  A.  R.  Co.  v.  Gormley 
(1898)  —  !fex.  Civ.  App.  — ,  35  S.  W.  488, 
holding  that  mortality  tables  are  admissi- 
ble in  evidence  to  show  the  life  expectancy 
of  the  deceased,  although  he  was  in  poor 
health  at  the  time  of  his  injury  which  re- 
sulted in  death. 

But  see  Mississippi  Cotton  Oil  Co.  v. 
Smith  (1909)  95  Miss.  528,  48  So.  735,  hold- 
ing that  it  is  improper  to  admit  in  evidence 
li^  expectancy  tables  as  bearing  upon  the 
life  expectancy  of  a  deceased  person  who 
was  afflicted  with  a  disease,  where  peoule 
Buffering  from  such  disease  were  not  m- 
eluded  m  such  tables. 

Compare  with  Mississippi  C.  R.  Co.  v. 
Robinson  (1914)  106  Miss.  896,  64  So.  838, 
holding  that,  where  the  decedent's  only  in- 
flrmity  was  deafness,  mortality  tables  are 
admissible  to  show  his  life  expectancy. 

In  Rafferty  v.  Buckman  (1877)  46  Iowa, 
195,  the  court  expressed  doubt  as  to  the  ad- 
missibility in  evidence  of  the  Carlisle  Tables 
as  bearing  upon  the  duration  in  life  of  a 
man  addicted  to  the  use  of  intoxicating 
liquors. 
i:i.R.A.1918C.  68 


s  Moses  V.  Mathews  (1914)  95  Neb.  672,. 
146  N.  W.  920,  Ann.  Cas.  1915A,  698,  hold- 
ing that  mortality  tables  are  admissible 
in  evidence  in  an  action  to  recover  damages 
for  the  death  of  a  person  suffering  from  ft 
disease  which  might  terminate  fatally  at 
any  time. 

4  San  Bois  Coal  Co.  v.  Resetz  (1914)  43 
Okla.  384,  143  Pac.  46. 

Central  R.  Co.  v.  Crosby  (1885)  74  Ga. 
737,  58  Am.  Rep.  463,  14  Am.  Neg.  Cas. 
140,  holding  that  fact  that  tke  deoeased 
was  a  looomotive  engineer,  and  hepce  en- 
gaged in  a  hazardous  occupation,  did  not 
render  the  Carlisle  Tables  inadmissible  as 
evidence  of  his  life  expectancy,  since  soeb 
tables  are  not  conclusive  evidence,  and  that 
the  degree  of  weight  to  be  attached  to  them 
was  for  the  jury. 

Cbates  v.  Burlington,  C.  R.  &  N.  R.  Co. 
(1883)  62  Iowa,  486,  17  N.  W,  760,  holding 
that  the  standard  mortality  tables  are  ad- 
missible in  evidence  to  show  the  probable 
duration  of  life  of  a  person  of  decedent's 
age  at  the  time  of  his  death,  although  the 
decedent  in  his  lifetime  was  engagea  in  an 
extrahazardous  and  dangerous  vocation. 

Farmers'  Loan  &  T.  Co.  v.  Toledo;  A.  A. 
&  N.  M.  R.  Co.  (1895)  67  Fed.  73,  holding 
that  the  fact  that  the  deceased  was  engagea 
in  an  extrahazardous  occupaition,  does  not 
render  inadmissible  general  mortality  tables 
as  bearing  upon  his   life  expectancy. 

Culp  V.  Virginian  R.  Co.  (1916)  77  W.  Va. 
126,  87  S.  E.  187,  holding  that  the  fact  that 
the  deceased  was  a  freigbt  train  conductor, 
and  not  a  member  of  the  class  whose  lives 
were  included  in  k  life  expectancy  table 
offered  in  evidence,  does  not  render  the  table 
inadmissible. 

Galveston,  H.  &  S.  A.  R.  Co.  v.  Johnson 
(1900)  24  Tex.  Civ.  App.  180,  58  S.  W.  622, 
holding  that,  although  mortality  tables 
have  reference  only  to  insurable  lives,  and 
do  not  include  occupations  of  special  risks> 
such  as  locomotive  engineers,  nevertheless 
such  tables  are  admisnible  in  evidence  in 
an  action  to  recover  damages  for  the  negli- 
gent killing  of  a  locomotive  engineer,  since 
even  in  such  a  case  it  is  of  some  import- 
ance for  the  jury  to  know  the  result  of  the 
statistics. 

It  has  been  held,  however,  that,  where 
the  deceased  is  engaged  in  a  hazardous  oc> 
cupation,  the  pecuniary  loss  to  his  widow 
by  his  death  is  impossible  of  determination 
upon  anv  scientific  basis.  Dobyns  v.  Yazoo 
&  M.  Viney  R.  Co.  (1907)  119  La,  72,  43 
So.  934. 
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withstanding  the  tender  age  of  the  de- 
ceased, for  this  fact  merely  hears  upon 
the  weight  to  be  attached  to  the  table, 
and  not  upon  its  admissibility.*  In 
other  jurisdictions  mortality  tables  have 
been  held  inadmissible  to  show  the  life 
expectancy  of  a  young  child,  where  the 
lives  of  children  of  that  age  are  not  in- 
cluded in  the  table.* 

The  rule  denying  the  admissibility  of 
such  tables  is  based  upon  the  ground 
that  the  rate  of  mortality  among  chil- 
dren of  very  tender  years  is  much  gpreat- 
er  than  it  is  among  children  of  more 
advanced  age,  and  that  hence  a  table 
covering  the  life  expectancy  of  an  older 
child  would  not  be  any  guide  as  to 
the  life  expectancy  of  a  substantially 
3'ounger  child,  and  it  might  be  mislead- 
ing.'' It  is  to  be  noted  that  this  objec- 
tion can  be  obviated  by  the  use  of  such 
tables   as   the   Carlisle   Table,  for   this 

»Waltera  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1875)  41  Iowa,  71. 

RUEHL  V.  I^IDGEBWOOD  RURAL  TeLEPH.  Oo. 

ante,  1063,  holding  that  mortality  tables 
are  admissible  to  show  the  duration  of 
life  of  a  three-year-old  child  in  this  state, 
where  the  statute  makes  Kfe  expectancy 
tables  admissible  in  evidence  without  lim- 
iting the  same  to  any  class  of  persons. 

Sweet  V.  Providence  &  S.  R.  Co.  (1890) 
20  R.  L  785,  40  Atl.  237,  holding  that  the 
Carlisle  Tables  are  admissible  in  evidence 
as  bearing  upon  the  life  expectancy  of  a 
child  six  and  one-half  years  of  age. 

6  Morse  v.  Detroit,  G.  H.  &  M.  R.  Co. 
(1911)  168  Mich.  99,  133  N.  W.  936,  holding 
that,  in  an  action  to  recover  for  the  negli- 
gent killing  of  a  child  twenty-seven  months 
old,  statutory  mortality  tables  are  not  ad- 
missible in  evidence  to  show  the  probable 
duration  of  the  life  of  the  child  after  reach- 
ing majority. 

Rajnowski  v.  Detroit,  B.  C.  &  A.  R.  Co. 
(1889)  74  Midi.  20,  41  N.  W.  847,  holding 
that  the  statutory  mortality  tables  are 
not  admissible  to  show  the  life  expectancy 
of  a  child  five  years  of  age. 

Decker  v.  McSorley  (1901)  111  Wis.  91, 
86  N.  W.  554,  holding  that  mortality  tables 
showing  the  life  expectancy  of  a  child  ten 
years  of  age  are  not  admissible  to  show 
the  expectancy  of  a  child  between  four  and 
five  years  old. 

7  Morse  v.  Detroit,  G.  H.  &  M.  R.  Co. 
(1911)  168  Mich.  99,  133  X.  W.  935. 

•  Kountz  V.  Toledo,  St.  L.  &  W.  R.  Co. 
(1911)  189  Fed.  494;  The  Oceanic  (1894) 
61  Fed.  338,  affirmed  in  (1896)  20  C.  C.  A. 
419,  44  U.  S.  App.  353,  74  Fed.  261;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Needham  (1892) 
3  C.  C.  A.  129,  10  U.  S.  App.  339,  52  Fed. 
371;  Nevers  Lumber  Co.  v.  Fields  (1907) 
151  AU.  367,  44  So.  81;  Louisville  &  N.  R. 
Co.  V.  Anderson,  (1907)  150  Ala.  350,  43 
8o.  566;  Alabama  Mineral  R.  Co.  v.  Jones 
L.R.A.1918C. 


tablet  contains  a  tabulation  of  the  lives 
of  infants  from  one  year  old  up. 

The  admissibility  in  evidence  of  these 
tables  in  cases  where  the  person  whose 
life  expectancy  is  involved  was  not  with- 
in the  class  included  in  the  table,  either 
because  he  was  in  poor  health,  aMicted 
with  a  fatal  disease,  engaged  in  a  haz- 
ardous occupation,  or  was  of  an  age  not 
included  in  the  table,  where  sustained, 
is  generally  based  on  the  ground  that 
these  are  matters  whieh  merely  affeet 
the  value  or  weight  to  be  attached  to 
the  table  as  a  guide  in  ascertaining  in 
a  particular  case  the  life  expectancy  in 
issue. 

CoBolvaiTe»«s«  of  tabls. 

Although  admissible  in  evidence,  life 
expectancy  or  mortality  tables  are  not 
generally  conclusive  upon  the  question 
of  the  decedent's  duration  of  life,  or  the 
life  expectancy  of  the  decedent's  bene- 
ficiaries.^   As  a  rule,  they  are  admissi- 

(1896)  114  Ala.  619,  62  Am.  St.  Rep.  121, 
21  So.  507,  1  Am.  Xeg.  Rep.  551;  Valente 
V.  Sierra  R.  Co.  (1907)  151  Gal.  634,  91 
Pac.  481;  Harrison  v.  Sutter  Street  R.  Co. 

(1897)  116  CaL  156,  47  Pac.  1019,  1  Am. 
Neg.  Rep.  403 ;  Western  &  A.  R.  Co.  v.  Clark 
(1903)  117  Ga.  548,  44  S.  E.  1;  Florida,  C. 
&  P.  R.  Co.  V.  Burney  (1895)  98  Ga.  1,  26 
S.  E.  730;  Central  R.  &  Bkg.  Co.  v.  Wiggins 
(1892)  91  Ga.  208,  8  S.  £.  187;  Central  R. 
Co.  V.  Thompson  (1886)  76  Ga.  770;  Cen- 
tral R.  Co.  V.  Crosby  (1885)  74  Ga.  737,  58 
Am.  Rep.  463,  14  Am.  Neg.  Cas.  140;  Cen- 
tral of  Georgia  R.  Co.  v.  Minor  (1907)  2  Ga« 
App.  804,  59  S.  E.  81;  Farrell  v.  Chicago,  R, 
I.  &  P.  R.  Co.  (1904)  123  Iowa,  690,  99  K. 
W.  578,  16  Am.  Neg.  Rep.  318;  Calvert  v. 
Springfield  Electric  Light  &  P.  Co.  (1907) 
231  ni.  290,  14  L.R.A.(N.S.)  782,  83  N.  E, 
184,  12  Ann.  Cas.  423;  Chesapeake  &  O.  IL 
Co.  V.  Dupee  (1902)  23  Ky.  L.  Rep.  2349, 
67  S.  W.  15;  Little  v,  Bousfield  (1911)  165 
Mich,  654,  131  N.  W.  63;  Davis  v.  Mich- 
igan O.  R.  Co.  (1907)  147  ICidli.  479, 
111  N.  W.  76;  Jones  v.  McMillan  (1901) 
129  Mich.  86,  88  N.  W.  206;  Hunn  v. 
Michigan  C.  R.  Co.  (1889)  78  Mich.  513.  7 
L.R.A.  500,  44  N.  W.  502;  Scheffler  v.  Minn- 
eapolis ft  St.  L.  R.  Co.  (1884)  32  Minn.  518. 
21  N.  W.  711;  Haines  v.  Pearson  (1903)  100 
Mo.  App.  551,  75  S.  W.  194;  Moses  v.  Math- 
ews (1914)  96  Neb.  672,  146  N.  W.  920, 
Ann.  Cas.  1916A,  698;  Friend  v.  Ingersoll 
(1894)  39  Meb.  717,  58  N.  W.  281;  Camden 
&  A.  R.  Co.  V.  Williams  (1898)  61  N.  J.  L, 
646.  40  Atl.  634 ;  Lake  Shore  &  M.  S.  R.  Co. 
V.  Schultz  (1898)  9  Ohio  C.  D.  816;  Stein- 
brunner  v.  Pittsburgh  &  W.  R.  Co.  (1892) 
146  Pa.  504,  28  Am.  St.  Rep.  806,  23  Atl. 
239;  Bussey  v.  (Charleston  &  W.  C.  R.  Co. 
(1907)  78  S.  C.  352,  58  S.  E.  1015:  Texas 
Mexican  R.  Co.  v.  Higgins  (1906)  44  Tex. 
Civ.  App.  523,  99  S.  W.  200;  Culp  v.  Vir- 
ginia R.  Co.  (1915)  77  W.  Va.  125,  87  S. 
K.  187. 
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We  merely  as  a  gmae  lorine  jury  in 
ascertaining  the  life  expectancy  in  ac- 
cordance with  the  facts  and  circumstan- 
ces of  the  particular  case.  In  this  re- 
gard it  is  very  generally  recognized  that 
the  life  expectancy  of  the  person  is  to 
be  determined  by  the  evidence  relating 
to  his  age,  health,  habits,  occupation, 
and  such  other  matters  as  may  be  prop- 
erly developed  in  the  particular  case. 
As  a  guide,  however,  in  applying  such 
evidence,  these  tables  are  very  valua- 
ble, and  are  generally  used. 

In  this  regard  it  has  been  asserted 
that,  while  mortality  tables  may  be  tak- 
en as  evidence  of  how  long  the  deceased 
might  have  lived,  this  question,  in  an 
action  to  redc>ver  for  his  death,  is  for 
the  jury  to  determine  from  all  the  ev- 
idence in  the  case  and  the  observation 


and  experience  of  its  members.  Com- 
ptmoatinn  for  pecuniary  loss  is  the  meas- 
ure of  damages,-  und^  th^e  is  no  formal 
or  fixed  rale  prescribed  u^  (govern  the 
jury  in  its  asoertaiBment.*  And  it.  has 
been  held  that  life  expectancy  tables 
are  not  conclusive,  and  are  far  from 
satisfactory  evidence,  but  they  are  ad- 
mitted from  necessity  because  they  are 
the  best  guide  obtainable  to  establish 
a  material  and  necessarily  uncertain 
fact, — the  probable  duration  of  the  life 
of  the  decedent.^®  On  the  other  hand, 
it  has  been  held  that  mortality  tables 
when  received  in  evidence  are  control- 
ling upon  the  question  of  expectancy  of 
life,  in  the  absence  of  evidence  tending 
to  show  that  the  deceased  had  a  proba- 
bility of  life  greater  or  less  than  that 
shown  by  the  tables." 


In  Alabama  Mineral  R.  Go.  v.  Jones 
ri896)  114  Ala.  6U,  62  Am.  St.  Rep.  121, 
21  So.  507,  1  Am.  Neg.  Rep.  5dl,  it  is  held 
that  there  is  no  method  of  aseertaining  the 
<leeedent'B  life  expectancy  as  a  positive  fact, 
for  in  any  case  the  period  fixed  is  neces- 
sarily an  inference  drawn  from  many  condi- 
tions and  circumstances. 

In  Hebert  v.  Lake  Charles  Ice,  Light  & 
Waterworks  Co.  (1903)  111  La.  533,  64 
TjJRJL,  101,  100  Am.  St.  Rep.  508,  36  So. 
731,  it  is  held  that  the  mortality  tables 
are  simply  an  assiatance  to  the  court  by 
way  of  estimate  or  approximation,  but  they 
have  no  absolute  probative  force.  They 
may  properly  be  referred  to  by  insurance 
companies  in  making  their  contracts,  but 
jad^aents  of  courts  cannot  be  based  ab- 
solutely upon  them,  for  the  earning  power 
of  the  deceased  wouM  generally  have  to  be 
exercised  tihoron^out  a  long  number  of 
years  and  mider  nnnriierless  oontingencies. 

Ilk  Speight  V.  Seaboard  Aor  Line  R.  Co. 
(1012)  161  N.  C.  80,  76  S.  £.  684,  it  is 
held  that  it  is  proper  to  instruct  the  jury 
that,  in  determining  the  life  expectancy  of 
the  deceased,  the  mortality  tables  intro- 
duced in  evidence  may  be  considered  by 
them,  but  they  are  not  binding  upon  them. 

In  Lake  Shore  A  M.  S.  R.  Co.  v.  Schultz 
(1898)  9  Ohio  C.  D.  816,  it  is  held  that,  m 
determming  the  ezcessiveness  of  a  verdict, 
the  court  should  not  apply  any  rule  from 
a  table  of  probability,  for  the  jury  does  not 
necessarily  base  their  verdict  upon  fixed 
mathematical  tables,  and  it  is  not  the  ob- 
ject or  intention  of  the  statute  that  they 
should. 

•  Texas  Mexican  R.  Co.  v.  Higgins  (1906) 
44  Tex.  Civ.  App.  523,  99  S.  W.  200,  hold- 
ing that  the  jury  are  not  bound  to  take  the 
mortuary  tables  as  evidence  of  the  probable 
duration  of  the  decedent's  life,  but  they 
may  determine  that  fact  from  all  the  evi- 
dence in  the  case  and  their  observaMons 
and  experience. 

It  has  been  said  that  basing  the  damages 
recoverable  for  the  benefit  of  the  next  of 
I-.R.A.1918C. 


kin  upon  annuity  tables  and  the  expectancy 
of  decedent's  lirfe  is  not  a  fair  way  to  ar- 
rive thereat,  since  the  amount  of  money 
which  would  purchase  an  annuity  during 
the  expectancy  oi  life  of  the  next  of  kin, 
equal  to  liie  annual  contributions  to  their 
support  by  the  deceased,  would  be  excessive, 
for  it  must  necessarily  be  lessened  and  cut 
down  by  contingencies  which  such  cases 
present.  Commercial  Club  v.  Hilliker 
(1898)  20  Ind.  App.  239,  60  N.  E.  578. 

And  see  Central  R.  Co.  v.  Thompson 
(1886)  76  Oa.  770,  holding  the  tables  pre- 
pared for  lile  insurance  companies  do  not 
contemplate  at  all  the  ability  to  work,  and 
the  length  of  time  that  ability  will  continue, 
and  the  amount  it  will  decrease  as  age  in- 
creases; hence  they  are  not  conclusive  on 
the  question  of  the  earning  capacity  of  the 
decedent,  and  the  jury  should  be  instructed 
in  connection  with  these  tables  that 
these  other  elements  should  also  be  taken 
into  consideration. 
I  And  see  St.  Louis,  I.  M.  &  S.  R.  Co  v. 
Needham  (1892)  3  C.  C.  A.  129,  10  U.  S. 
App.  339,  52  Fed.  371,  declaring  that,  where 
the  jury  find  difficulty  in  reaching  a  con- 
clusion by  any  mathematical  calculation, 
they  may  estimate  the  pecuniary  loss  from 
the  death  complained  of  by  their  own  good 
sense  and  sound  judgment. 

10  Emery  v.  Philadelphia  (1904)  208  Pa. 
492,  57  Atl.  977,  16  Am.  Neg.  Rep.  563. 

11  Nelson  v.  Lake  Shore  &  M.  S.  R.  Co. 
(1895)  104  Mich.  582,  62  N.  W.  993;  Little 
V.  Bousfield  (1911)  165  Mich.  654,  131  N. 
W.  63. 

Davis  V.  Michigan  R.  Co.  (1907)  147  Mich. 
479,  111  N.  W.  76,  holding  that,  where  there 
was  testimony  that  the  health  of  the  dece- 
dent prior  to  the  injury  was  first-class,  and 
there  was  no  evidence  in  the  case  to  impair 
the  effect  of  this  testimony,  mortality  tablen 
showing  the  duration  of  his  life  were  con- 
clusive. 

Jone's  V.  McMillan  (1001)  129  Mich.  86, 
88  X.  W.  206,  holding  that  the  tables  are 
conclusive  where  there  is  no  other  evidence 
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Necessity  of  use  of  —  in.  general' 

While  admissible  it  is  not  necessary  to 
introduce  in  evidence  life  expectancy  or 
mortality  taWco  in  order  to  entitle  the 
pleintifl  to  recover  substantial  damages 
as  compensation  for  the  pecuniary  loss 
by  the  death  complained  of.  The  jury 
may  assess  such  damages  as  may  fair- 
ly compensate  for  the  pecuniary  loss 
complained  of,  determining  the  life  ex- 
pectancy of  the  decedent  or  the  statuto- 
ry beneficiaries,  as  the  circumstances  of 
the  case  may  require,  from  other  ev- 
idence in  the  case,  such  as  evidence  as  to 
health,  habits,  occupation,  environment, 
etc.,  of  the  person  whose  life  expectancy 
is  the  subject  of  inquiry.** 

Judicial  notice  of. 

A  ground  for  avoidipg  the  necessity 

____^_^___ t 


of      Offflrjy^g       '"       Aw^lA^mm.^^      —IT!  <Hb1»4j         llwM 

Is  ttat  a  standard  table  in  common  use 
belongs  to  that  class  of  books  and  docu- 
ments of  which  the  court  will  take  ju- 
dicial notice,  and  hence  the  use  of  a 
standard  table  will  be  authorized,  al- 
though it  is  not  formally  offered  and  re- 
ceived in  evidence.^  So,  where  mortal- 
ity tables  are  referred  to  and  made  part 
of  the  rules  of  the  court,  it  may  take 
judicial  notice  of  them  although  they 
are  not  offered  in  evidence.**  Before 
the  court  will  take  judicial  notice  of 
mortality  tables,  however,  it  must  know 
by  experience,  or  the  general  use  of  the 
tables  by  lawyers  or  actuaries,  or  by  rep- 
utation, that  they  are  accurate.^* 

Heoessity    of    preUminnry    proof    to 
■how  amthontleitjr  of. 

A  standard  mortality  table  is  admis- 


bearinff  on  the  duration  of  the  life  in  ques- 
tion; but  they  are  not  eoncluBive  if  this 
question  is  in  dispute. 

i  And  see  Rowley  v.  London  A  N.  W.  R,  Co. 
(1873)  L.  B.  8  Exch.  (Bni.)  221,  42  L.  J. 
Exch.  N.  S.  153,  29  L.  T.  N.  S.  180,  21 
Week.  Rep.  869,  holding  that,  if  there  is 
no  evidence  as  to  the  health  of  deceased  or 
his  statutory  beneficiaries,  the  jury  may 
consider  the  lives  of  the  decedent  and  the 
beneficiaries  as  average  lives. 

U  Northern  Alabama  R.  Co.  v.  Key  (1907) 
150  Ala.  641,  43  So.  794;  St.  LoUi»,  I.  M.  & 
S.  R.  Co.  V.  Evans  (1911)  99  Axk.  69,  137 
S.  W.  568;  Kansas  City  Southern  R.  Co.  v. 
Morris  (1906)  80  Ark.  528,  98  S.  W.  363,  10 
Ann.  Cas.  618;  Valente  v.  Sierra  R.  Co. 
(1907)  161  CaL  534,  91  Pac.  481;  Bosweli 
v.  Bamhart  (1696)  96  6a.  521,  23  S.  W. 
414;  Farrell  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1904)  123  Iowa,  690,  99  N.  W.  578,  16 
Am.  Neg.  Rep.  318;  Beems  v.  Chicago,  R.  I. 
A  P.  R.  (^.  (1885)  67  Iowa,  435,  25  N.  W. 
693;  Atchison,  T.  &  8.  F.  R.  Oo.  v.  Hughes 
(1895)  55  Kan.  491,  40  Pac.  919,  3  Am.  Neg. 
Cas.  479;  Chesapeake  &  O.  R.  Co.  v.  Dupee 
(1902)  23  Ky.  L.  Rep.  2340,  67  S.  W.  15; 
Deisen  v.  Chicago,  St.  P.  M.  &  0«  R.  Co. 
(1890)  43  Mian.  454,  45  N.  W.  864;  Haines 
V.  Pearson  (1903)  100  Mo.  App.  651,  75  S. 
W.  194;  Moses  v.  Mathews  (1914)  95  Ifeb. 
672,  146  X.  W.  920,  Ann.  Cas.  1915A,  698; 

HVEHL    V.    I^DOEBWOOD   RURAI.   TEUCPB.    OO. 

ante,  1063;  Rober  v.  Northern  P.  R.  Co. 
(1913)  25  N.  D.  394,  142  N.  W.  22;  Bussey 
V.  Charleston  A  W.  O.  R.  Co.  (1907)  78  S. 
C.  352,  58  S.  E.  1015;  Galveston  H.  &  6.  A. 
R.  Co.  V.  Hughes  (1899)  22  T«>.  Civ.  App. 
134,  64  S.  W.  264;  Norfolk  &  W.  R.  Co.  v. 
Phillips  (1902)   100  Va.  362,  41  S.  £.  726. 

In  Little  v.  Bousfield  (1911)  165  Mich. 
654,  131  N.  W.  63,  it  is  held  that  the  fail- 
ure to  show  the  life  expectancy  of  the  de- 
ceased is  not  a  ground  for  reversing  a  judg- 
ment in  favor  of  the  plaintiff  in  an  action 
to  recover  damages  for  the  death  of  the  de- 
ceased through  the  negligence  of  the  de- 
fendant; nevertheless  where  the  damages 
allowed  are  apparently  computed  upon  a 
L.R.A.1918C. 


hafiis  not  supported  by  the  mortuary  tables, 
they  will  be  held  exeessive. 

M  Nelson  v.  Branford  lighting  &  Water 
Co.  (1903)  75  Com.  548,  54  Atl.  303,  IS 
Am.  Neg.  Rep.  490;  Pittsburgh,  C.  C.  &  St. 
L.  R.  Co.  V.  audhoff  (1009)  173  Ind.  314^ 
90  N.  E.  467;  Notto  v.  Atlantic  City  R.  Co. 
(1908)  75  N.  J.  826,  17  LJEtJk.(N.S.)  113», 
127  Am.  St.  R^.  836,  60  Atl.  968;  Coley  v. 
Statesviile  (1897)  121  N.  C  801,  28  8.  E. 
482;  Rober  v.  I^orthern  P.  R.  Co.  (1013)  25 
ir.  D.  394,  142  N.  W.  22. 

And  see  Seheffler  v.  Mmaeapolis  &  St.  L. 
R.  Co.  (1884)  82  Minn.  518,  21  N.  W.  711, 
holding  that  life  tables  are  to  be  received 
in  evidence  upon  judicial  notice  of  their 
authenticity. 

In  Alabama  Mineral  R.  Co.  v.  Jones 
(1896)  114  Ala.  519,  62  Am.  St.  Rep.  121,  21 
So.  507, 1  Afli.  Neg.  Rep.  551,  it  is  held  that 
tables  of  mortality  computed  upon  the  ex- 
perience of  life  insurance  companies,  b^ng 
of  universal  recognition,  will  be  taken  judi- 
cial cognisance  of  by  courts;  but  they  are 
not  conclusive  that  the  life  expectancy  of 
any  particular  person,  although  in  good 
health  and  of  sober  habits,  slwuld  be  de- 
clared to  be  the  period  estimated,  for  there 
may  be  other  physical  infirmities  creating 
extraordinary  hazard,  such  as  heritable 
diseases  in  ancestors,  undue  relation  of 
height  to  weight,  and  occupation  of  the  de- 
cedent. These  are  all  matters  of  evidence 
for  the  jury  to  take  into  consideration  in 
arriving  at  the  probable  expectancy  of  life 
of  the  decedent. 

l«  Davis  V.  StandUh  (1882)  26  Hun  (N. 
Y.)   608. 

Comparo  with  Western  ft  A.  R.  Co.  v. 
Hyer  (1901)  113  Ga.  776,  39  8.  £.  447,  hold- 
ing that  the  mere  fact  that  certain  tables 
were  published  by  the  official  reporter  of 
the  court  in  the  form  of  an  appendix  to  a 
volume  of  the  state  reports  does  not  au- 
thorke  the  court  to  take  judicial  notice  of 
the  contents  of  the  tables  there  to  be 
found. 

w  Pittsburgh,  C.  C.  &  St.  L.  R,  Co.  v.  Sud- 
hoflf  (1909)  173  Ind.  314,  90  N.  E.  407. 
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sible  i&  evidence  in  actions  to  recover 
compensation  for  pecuniary  loss  due  to 
the  negligent  killing  of  a  person,  with- 
out preliminary  proof,  if  the  court  is 
satisfied  of  its  authenticity.**  Prelimi- 
nary proof  in  this  regard  may  be  re- 
quired, however,  if  the  court  is  not  satis- 
fled.*''  Where  required,  the  proof  must 
be  of  a  character  to  satisfy  the  court  of 
the  authenticity  of  the  table.**  It  is  not 
necessarily  sufficient  that  it  is  pub- 
lished in  a  law  book  or  that  its  authen- 
ticity is  testified  to  by  a  lawyer  who  is 


not  familiar  with  the  table,**  Evidence 
must  be  given  of  the  accuracy  of  a  table 
contained  in  a  cheap  unknown  book.** 
It  is,  however,  sufficient  to  render  admis- 
sible in  evidence  a  life  table  to  show 
that  it  is  in  common  use  by  life  insur- 
ance companies.**  Althou^  a  mortal- 
ity table  is  not  distinctly  shown  to  be 
one  of  the  standard  tables,  it  has  been 
held  to  be  admissible,  the  lack  of  full 
proof  of  the  question  going  merely  to 
its  probative  value.** 


MValente  v.   Sierra  R.  Go.    (1907)    161 
Cal.    534,    91    Pac.    481;    Keast    v.    Santa. 
Ysabel  Gold  Min.  Co.  (1902)   136  CaL  256, 
68  Pac.  771. 

17  Keast  V.' Santa  Ysabel  Gold  Min.  Co. 
(Cal.)  supra. 

l»  Camden  &  A.  R.  Co.  v.  Williams  (18^) 
61  H:  J.  L.  64(»,  40  Atl.  6M,  holding  tfa»t 
the  aatheBtioity  of  a-  pa'per  offered  as  a 
OarHsIc  life  table  siiould  be  established  by 
proof  satisfactory  to  the  court,  as  by  a 
witaeas  familiar  with  it  or  with  its,  u«e. 
This  is  not  neceseary,  however,  where  its 
authenticity  is  admitted. 

WNotto  V.  Atlantic  City  R.  Co.  (1908)  75 
W.  J.  L.  826,  17  L.R.A.(N.S.)  1138,  127  Am. 
St.  Rep.  835^,  69  Atl.  968,  holding  that  the 
table  published  in  the  Amepioan  &  English 
Eneyelopedia  Law  is  not  admiseible  in  evi- 
dence unleas  ita  aiccuffacy  ia  proven  by  com- 


petent proofi  and  the  testimony  of  a  lawyer 
not  familiar  with  such  table  is  not  sufficient. 

M  Galveston,  H.  &  S.  A.  R.  df.  v.  Arispe 
(1891)  81  Tex.  517,  17  S.  W.  47,  holding 
that,  where  there  is  no  evidence  to  show 
that  Iffe  expectancy  tables  contained  in  a 
cheap  uiAmowii  book  are  aeeuratte,  tliey  are 
not  admJBaible  in  evidence; 

.«lGalf,  a  A^  S.  F.  R.  Co.  t.  ^mith  (1894) 
^  Tex.  Civ.  App.  — ,  26  S.  W.  644,  holding 
that  it  is  sufficient  to  render,  a  life  table 
admissible  to  show  that  it  is  in  eonunon 
use  by  life  insurance  companies  as  a  basis 
of  determining  the  life  expectancy.  To 
the  same  effect  is  Gulf,  C.  &  S.  F.  R,  CJo. 
V.  Johnson  (1895)  10  Tex.  Crv.  App.  254,  31 
S.  W.  266. 

MCulp  V.  Virginian  B.  Co.  (19X5)  77  W. 
Va.  125,  .87  &  £.  187.  A.  G.  8. 


WISCOXSrNT  StJPnC^MX!  COtrRT. 

VILLAGE  OF  WESf  SALEM 

V. 

INDUSTRIAL  COMMISSION  OF  WISCON- 
SIN et  al. 

(162  Wis.  57,  155  N.  W.  929.) 

Master  and  servant  —  workmen *s  com- 
pensation —  basis  for  (Computation  to 
one  summoned  to  aeslst  marshal. 
The  compensation  for  death  of  a  plxmber 
killed  while  responding  to  the  call  of  the 
Tillage   marshal   for  aid  in  enforeing  the 
criminal  law  must  be  based  not  on  hiB  earn- 
ings as  a  plumber,  but  on  those  of  police- 
men under  a  statute  providing  that  where 
specified  methods  for  ascertaining  the  aver- 
age earnings  cannot  be  fairly  and  reason- 
ably applied,  then  the  average  annual  earn- 


ings for  basis  of  compensation  shall  be  ftxed 
at  the  vmm  received  by  other  employees  of 
the  same  or  moat  eimilar  class  eagaged  in 
the  same  or  similar  employment  in  the  same 
or  neighboring  locality. 
For  other  case^j  see  Master  and  Servant,  tt. 
o,  in  Dig.  i-5i  N,  S: 

(January  11,  1916.) 

(>ROSS  APPEALS  from  a  jadgment  of 
J  the  Circuit  Court  for  Bane  County 
setting  aside  an  award  of  the  Ooamission 
requiring  plaintiff  to  pay  defendant  Voeck 
a  certain  amount  as  compensation  for  the 
death  ot  her  huabaad,  and  remanding  the 
cause  to  the  Commission  lor  Inrther  pro- 
eeedinga;  plaiatifl  aftpeaJing  from  the  part 
of  the  judgment  holding  it  liable  at  all 
under  the  Compensation  Aet;  and  def end- 


Note. «« As  to  evidence  of  the  earnings 
of  the  deceased  to  show  pecuniary  loss  by 
his  deaUi,  see  annotation  following  this  case, 
post,  1080.  For  other  questions  in  relation 
to  evidence  bearing  on  measure  of  dam- 
ages in  action  for  death,  see  references  in 
the  first  part  of  the  annotatioti  following 
Raines  v.  Southern  R.  Co.  ante,  1066;  and 
l^neraUy  as  to  questions  distinctive  to  the 
action  for  death,  see  LJI.A.  Indexes  under 
the  titles.  "Death"  and  "Damages."  sub- 
titles, "Measure  of  Compensation — Death." 
L.R.A.1918C. 


As  to  the  ascertainment  of  the  average 
earnings  of  workmen  under  the  Workmen's 
Compensation  Acts,  see  the  annotation  in 
L.R.A.1916A,  at  pp.  149  and  260,  and  the 
annotation  in  L.R.A.1917D,  at  p.  176.  As 
to  ^'average  weekly  earnings"  under  these 
acta  of  a  workman  employed  by  several  em- 
plovers,  see  annotation  following  Gillen  v. 
Ocean  Acci.  A  6.  Corp.  L.R.A.1916A,  371. 
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ante  appealing  from  the  part  holding  tliat 
compensation  waa  computed  upon  a  wrong 
basis.    Affirmed. 

Statement  by  Slebecker,  J. : 

This  is  an  action  to  set  aside  an  award 
of  the  Industrial  Commission  requiring  the 
plaintiff  village  to  pay  to  Alice  Voeck  $3,- 
000  on  account  of  the  death  of  her  husband, 
William  Voeck^  caused  by  an  accidental  in- 
jury while  in  the  employ  of  the  plaintiff 
village.  The  circuit  court  set  aside  the 
award  of  the  Industrial  Commission  and 
remanded  the  cause  to  the  Commission  for 
further  proceedings.  Both  parties  appeal 
from  this  judgment  of  the  circuit  court. 

William  Voeck  was  a  resident  of  the  vil- 
lage of  West  Salem  at  the  time  of  his 
death.  One  William  Jones  had  left  the 
village  to  escape  criminal  prosecution.  He 
returned  in  about  a  year.  On  or  about 
May  2,  1014^  a  warrant,  which  had  been 
previously  issued  by  a  justice  of  the  peace 
and  made  returnable  before  the  county 
court  of  La  Crosse  county,  was  put  into 
the  Iiands  of  the  deputy  sheriff,  Wein- 
garten,  who  attempted  to  take  William 
Jones  into  custody.  Mr.  Wilcox,  the  vil- 
lage marshal  of  West  Salem,  met  Jones 
and  Weingarten  immediately  after  Wein- 
garten  took  Jones  into  custody,  and  was 
informed  by  Weingarten  that  Jones  did  not 
wish  to  go  to  the  village  lockup.  Wilcox 
suggested  that  Jones  might  give  bail  for  his 
appearance,  and  they  applied  to  Justice 
Nelson  for  release  of  Jones  on  his  bond; 
but  the  justice  disclaimed  any  authority 
to  release  Jones  from  custody.  The  parties 
then  applied  to  Justice  Phillip,  who  also  re- 
fused to  take  any  steps  to  release  Jones. 
Jones  became  angered  at  this  refusal,  and, 
drawing  a  gun,  threatened  Mr.  Phillip.  The 
deputy  sheriff  prevailed  upon  Jones  not  to 
shoot  and  to  leave  Justice  Phillip's  house 
but  when  Phillip  closed  the  house  door 
Jones  made  angry  threats  and  broke  the 
glass  in  the  door  and  again  threatened 
Phillip.  Weingarten  did  not  succeed  in 
restraining  Jones  in  this  disturbance  of  the 
peace,  whereupon  Wilcox  stated  to  W'ein- 
garten  that  they  must  do  something  and 
that  he  would  get  help,  and  started  to  get 
assistance.  Wilcox  met  Voeck  and  told 
him  that  Jones  had  a  gun  and  that  Wein- 
garten needed  his  help,  and  proceeded  to 
call  others  to  assist  in  suppressing  Jones' 
disturbance  and  violation  of  the  criminal 
law.  When  Voeck  got  within  a  few  feet  of 
Jones  and  Weingarten,  Jones  suddenly  drew 
his  revolver  and  shot  Voeck,  who  died  a 
short  time  thereafter. 

Voeck  was  employed  as  a  plumber  in  the 
village  of  West  Salem  and  earned  about 
$18  per  week.  The  Industrial  Commission 
L.R.A.1918C. 


based  the  award  of  $3,000  upon  VoeckV 
earnings  as  a  plumber.  The  circuit  court, 
upon  appeal,  held  the  village  to  be  liable 
under  the  Compensation  Act,  but  held  that 
the  award  as  fixed  by  the  Industrial  Com- 
mission was  erroneously  based  upon  Voeck 's 
average  earnings  as  a  plumber,  and  held 
that  compensation  must  be  based  upon 
earnings  in  "the  same  or  a  similar*'  or  tlie 
''mo»t  similar  employment"  to  that  in 
which  the  deceased  was  engaged  at  the  time 
of  the  injury,  namely,  that  of  a  policeman 
of  the  village,  and  remanded  the  cause  to 
the  Commission  for  further  proceedings. 
From  such  judgment  both  of  the  parties 
appeal. 

Messrs.  Baldwin  &  Bosshard,  for  plain- 
tiff: 

In  order  to  hold  plaintiff  liable,  it  must 
first  be  determined  that  Voeck  was  a  potice- 
man  under  an  appointment  or  contract  of 
hire  in  the  service  of  the  village,  and  was 
not  an  official. 

Hayes  ▼.  Oshkosh,  38  Wis.  314,  14  Am. 
Rep.  760;  Schultz  v.  Milwaukee,  49  Wis. 
264,  35  Am.  Rep.  779,  6  N.  W.  342; 
Little  V.  Madison,  49  Wis.  605,  35  Am.  Rep. 
793,  6  N.  W.  249;  Stote  ex  rel.  Gordon  v. 
McNay,  90  Wis.  104,  62  N.  W.  917. 

Voeck  was  not  entitled  to  any  compen- 
sation for  assisting  an  officer  in  "*«'fw'g 
an  arrest,  even  if  it  be  considered  that  he 
so  acted. 

3  Cyc.  884;  McCumber  t.  Wadkesha 
County,  91  Wis.  442,  65  N.  W.  51:  Mellen 
Lumber  Co.  v.  Industrial  Ccmunission,  154 
Wis.  114,  L.R.A.  1916A,  374,  142  N.  W.  187, 
Ann.  Cas.  1915D,  997;  International  Har- 
vester Co.  V.  Industrial  Commission,  157 
WiB.  167,  147  N.  W.  63,  Ann.  Caa.  1916B^ 
330,  6  X.  C.  C.  A.  822. 

Messrs.  W*.  C,  Owen,  Attorney  General, 
and  Winfleld  W.  Gilman,  Assistant  At- 
torney General,  for  defendant  Indiutrial 
Commission : 

The  Commission  did  not  err  in  ita  method 
of  computing  compensation. 

Gorrell  v.  Battelle,  93  Kan.  370,  144  Pac. 
244;  Re  Petrie,  216  N.  Y.  835,  109  K.  E. 
549;  Boyd,  Workmen's  Compensation,  § 
525;  Gillen  v.  Ocean  Acci.  &  G.  Corp.  215 
:^Iass.  96,  L.R.A.1916A,  371,  102  N.  £.  346; 
State  ex  rel.  Gaylord  Farm^s  Co-op. 
Creamery  Asso.  v.  District  Ct.  128  Minn. 
486,  151  N.  W.  182,  9  N.  C.  C.  A.  86. 

Voeck  was  an  employee  of  plaintiff,  with- 
in the  meaning  of  that  term  as  used  in  the 
Workmen's   Compensation  Act. 

State  ex  rel.  Brown  v.  Appleby,  139  Wis. 
196,  120  K.  W.  861;  State  ex  rel.  Quintin 
V.  Edwards,  40  Mont.  287,  106  Pac.  696,  20 
Ann.  Cas.  239;  State  ex  rel.  Hosford  v.  Ken- 
nedy, 69  Conn.  220,  37  Atl.  503:   Brownell 


WEST  SALEM  V.  INDUSTRIAL  COMMISSION. 


1070 


▼.  Rnaaell,  7fi  Vt.  326,  57  Atl.  103;  Har- 
well V.  Mansfield,  9  Ga.  App.  479,  71  S.  £. 
764;  Gilbert  v.  Paducah,  115  Ky.  160,  72 
S.  W.  816;  Huey  v.  Jones,  140  Ala.  479,  37 
So.  193;  Upshur  v.  Hamilton,  95  Md.  561, 
52  Atl.  977;  Folsom  v.  Ccmklin,  3  Oal.  App. 
480,  86  Pac.  724 ;  Cote  v.  Biddef ord,  96  Me. 
491,  90  Am.  St.  Rep.  417,  52  Atl.  1019; 
Lattime  v.  Hunt,  196  Mass.  261,  81  N.  K 
1001;  StebbinB  v.  Police  Comra.  196  Mass. 
365,  82  N.  £.  42;  People  ex  rel.  Bancroft 
V.  Weygant,  14  Hun,  546;  Sheridan  v.  Col- 
▼in,  78  111.  237;  Com.  ▼.  Boles,  160  Ky.  775, 
170  S.  W.  170;  St.  LouiB»  I.  M.  &  S.  R.  Co. 
▼.  Grafton,  51  Ark.  504,  14  Am.  St.  Rep. 
66,  11  S.  W,  702;  C6mwell  v.  St.  Louis 
Transit  Co.  100  Mo.  App.  268,  73  S.  W.  805, 
106  Mo.  App.  135,  80  S.  W.  744;  Stuart  t. 
Harris,  69  111.  App.  668;  Biomore,  Sher- 
iffs, §  6. 

Messrs.  Grotoiiborstt  EvmiB,  &  Thom- 
as, for  defendant  Voeck: 

The  Industrial  CommiBsion  was  justified 
in  deciding  that  the  plaintiff  was  entitled 
to  recover  in  her  application  for  an  award. 

Milwaukee  Coke  &  Gas  Co.  v.  Industrial 
Commission,  160  Wis.  247,  151  N.  W.  245; 
Kekoosa-Ddwards  Paper  Co.  ▼.  Industrial 
Ck>mmission,  154  Wis.  105,  L.R.A.1916A, 
348,  141  K.  W.  1013,  Ann.  Cas.  1915B,  995; 
Hoenig  v.  Industrial  Commission,  159  Wis. 
646,  LJft.A.191dA,  339,  150  K.  W.  996,  8 
N.  C.  C.  A.  192. 


Siebeoker,  J.,  delivered  the  opinion  of 
the  court: 

The  inquiries  are:  Was  the  deceased, 
Voeck,  at  the  time  in  question,  assisting  the 
village  marshal  in  the  execution  of  his 
duties  in  suppressing  a  disturbance  of  the 
peace,  and  aiding  the  marshal  and  the 
deputy  sheriff.  Weingarten,  in  arresting 
Jones  for  violating  the  law  of  the  state? 
And  was  he,  if  so  engaged,  employed  as  a 
policeman  of  the  village,  within  the  provi- 
sions of  the  Workmen's  Compensation  Act? 

The  trial  court  correctly  and  clearly 
states  the  situation  of  affairs  at  the  time 
Jones  created  the  trouble  at  Justice  Phil- 
lip's home,  which  caused  the  village  mar- 
shal to  call  on  Voeck  to  assist  him  and 
VTeingarten  at  this  place.  Tlie  circuit  court 
concluded  that  "while  Jones  was  techni- 
cally under  arrest  by  the  deputy  sheriff,  it 
is  apparent  that  he  was  not  under  the 
control  of  the  deputy,  and  that  the  deputy 
sheriff  did  not  have  ^ther  the  courage  or 
the  ability  to  perform  his  duty  as  a  peace 
officer.  After  his  arrest  Jones  was  both 
disturbing  the  peace  and  violating  the  law, 
and  the  deputy  sheriff  did  not  prevent 
further  continuance  of  such  conduct.  Un- 
der such  circumstances,  it  was  the  duty 
L.R.A.1918C. 


of  the  marshal  to  take  such  action  as 
would  prevent  further  continuance  of  this 
lawless  conduct  on  the  part  of  Jones." 

The  facts  and  circumstances  of  the  case 
show  that  Jones  defied  Weingarten  and 
the  marshal  in  their  efforts  to  execute^ 
the  law,  and  that  an  occasion  was  presented 
to  the  village  marshal  for  calling  upon 
citizeBB  to  aid  them.  It  is  clearly  shown 
that  the  marshal  called  on  Voeck  for  aid 
and  that  Voeck  responded  to  the  call  and 
proceeded  to  the  place  where  he  was  need- 
ed. While  approaching  Jones  and  Wein> 
garten,  Jones  shot  him. 

The  marshal's  acts  constituted  in  the 
law  a  command  to  Voeck  to  assist  in  the 
execution  of  the  criminal  law  under  the 
provision  of  §  884,  Stat.  1913,  and  refusal 
to  comply  therewith  would  have  subjected 
him  to  the  penalties  of  §  4888,  Stat.  1913. 
By  eommand  of  the  village  marshal  Voeck 
was  required  to  perform  duties  of  the  same 
kind  as  those  of  the  marshal;  namely, 
police  duties  to  suppress  a  breach  of  the 
peace  and  to  enforce  the  criminal  law.  The 
transaction  in  fact  conferred  on  Voeck  the 
powers  and  duties  of  a  police  officer  for 
the  purposes  and  the  exigencies  of  the  oc- 
casion. From  this  it  logically  follows 
that  Voeck  was  engaged  with  the  marshal 
in  performing  police  duties  in  the  village 
at  the  marshaPs  command.  The  duties 
and  powers  thus  imposed  on  him  under 
authority  of  the  village  marshal,  by  force 
of  the  statutes,  constituted  an  appoint- 
ment of  Voeck  to  perform  police  service 
for  the  village.  State  ex  rel.  Brown  v. 
Appleby,  139  Wis.  195,  120  N.  W.  861; 
McCumber  v.  Waukesha  County,  91  Wis. 
442,  65  N.  W'.  51:  3  Cyc.  877;  2  R.  C.  L. 
491,  §  52.  The  result  is  that  Voeck  ac- 
quired the  status  of  a  police  officer  of  the 
village,  and  was  engaged  in  the  execution 
of  the  criminal  law  at  the  time  of  his 
death. 

The  Compensation  Act  provides  (§  2394 
— 7)  that  the  term  '^employee,"  as  used 
in  the  act,  shall  be  construed  to  mean: 
"(1)  Every  pers<»i  in  the  service  of  the 
state,  or  of  any  county,  city,  town,  village, 
or  school  district  therein  under  any  ap- 
pointment, or  contract  of  hire,  express  or 
implied,  oral  or  written,  except  any  official 
of  the  state,  or  of  any  county,  city,  town,, 
village,  or  school  district  therein.  .  .  . 
Policemen  and  firemen  shall  be  deemed  em- 
ployees within  the  meaning  of  subdivision 
1"  of  this  section,  and  any  compensation 
awarded  a  policeman  or  fireman  shall  be 
reduced  by  any  sum  he  received  from  any 
pension  or  benefit  fund  to  which  his  mu- 
nicipality  contributed. 

It  is  considered  that  Voeck,  as  we  have 
shown,    was     in    fact    rendering    services 
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iinder  an  authorized  appointment  of  the 
village  within  the  power  conferred  by  stat- 
ute upon  the  marshal;  that  he  acted  in 
the  capacity  of  a  temporary  policeman  for 
the  village  by  authority  of  law,  and  that 
the  deceased  was  performing  policeman's 
»erTice  within  the  contemplation  of  the 
Workmen's  Compensation  Act. 

The  service  which  he  was  performing 
did  not  entitle  him  to  any  specified  fee  or 
remuneration,  and  hence  it  furnishes  no 
wage  basis  upon  which  to  compute  com- 
pensation. The  circuit  court  held  that  the 
Commission  erred  in  basing  their  award 
on  decedent's  average  wage  as  a  plumber, 
which  was  his  employment  up  to  that  time. 
We  consider  that  the  court  properly  held 
that  decedent's  employment  as  a  plumber 
Is  not  the  correct  basis  of  computation 
under  S  2394 — ^10,  Stat.  1913,  which,  pro- 
vides that,  where  the  specified  methods  fdr 


ascertaining  the  average  annual  eaminge 
cannot  reasonably  and  fairly  be  applied, 
then  the  average  annual  earnings  for  basis 
of  compensation  shall  be  fixed,  in  the  light 
of  decedent's  previous  earning,  at  the  sum 
received  by  other  employees  of  the  same 
or  nftost  similar  class,  engaged  in.  the  same 
or  similar  employment,  in  the  same  or 
neighboring  locality.  The  decedent  not  hav- 
ing been  employed  nor  earning  a  salary 
as  policeman  during  the  year  preceding  his 
death,  the  award  must  be  based  on  the 
earning  of  one  doing  policeman's  service 
in  his  or  the  neighboring  locality,  as  pro- 
vided by  §  2394^10,  Stat.  1013.  The  Cir- 
euit  Court  rendered '  a  ■  correct  judgment 
and  properly  remaniled  the  cause  to  the 
Indtistrtal  Commissios  for  tnrther  pro- 
ceedings, according  to  IflfW. 

The  judgment  appealed  from  is  affirmed. 
N'O  ooets  are  calloi^edr  to  either  party. 


Annotation — ^Evidence  of  the  earnings  of  Ihe  deceased  to  show  pecuniary 

loss  by  his  death* 


This  note  is  confined  atriotly  to  the 
consideration  of  the  question  of  the 
earnings  or  earning  capacity  of  the  de- 
ceased as  bearing  upon  the  amonnt  re- 
eoverable  for  his  death.  It  is  not  con- 
cerned with  questions  affecting  the 
amount  of  accumulations  or  contribu- 
tions from  that  source^  or  the  basis  or 
method  of  fixing  their  equivalent. 

For  a  reference  to  other  notes  passing 
upon  difl^erent  phases  of  the  question  as 
to  the  character  and  sufficiency  of  the 
evidence  to  show  pecuniary  loss  to  the 
estate  of  the  deceased  or  his  beneficia- 
ries, see  note  appended  to  Raines  v. 
Southern  R.  Co.  ante,  1066. 

Xarminss  or  oarninK  capaoity  aa  af- 
fecting damages  recoverable  ••  la 
general. 

In  assessing  the- damages  to  a  benefi- 
ciary for  the  destruction  of  the  life  of 
a  relative,  one  of  the  important  matters 
to  be  considered  as  bearing  upon  the 


beneficiary's  peeaniary  loss  is  that  of 
the  earning  oapaeity  of  the  deceased.^ 
Decedent's  earning  capacity,  however,  is 
not  the  criterion  of  the  beneficiary's 
pecuniary  loss,  for  it  is  only  to  the 
extent  of  contributions  from  the  dece- 
dent's earnings  and  a  reasbnahle  expee- 
tation  of  future  contributions  there- 
from that  the  beneficiary  may  be  said 
to  have  suffered  a  pecuniary  loss  in  so 
far  as  concerns  the  question  of  support 
or  aid.  Nor  does  evidence  of  the  actual 
contributions  by  the  deceased  fn>m  his 
earnings  in  the  past  alone  determine  the 
beneficiary's  pecuniary  loss  in  this  re- 
gard, for  there  is  also  to  be  taken  into 
consideration  the  reasonable  expectation 
of  contributions  in  the  future;  and  the 
amount  of  such  contributions  is  to  be 
determined  not  only  froai  the  earnings 
of  the  decedent  at  the  time  of  kis  in- 
jury  and  death,  but  also  in  view  of  his 
increased  or  diminished  earning  capaci- 
ty in  the  future.'    It  cannot  be  assumed 


1  Baltimore  &  P.  R.  Co.  v.  Mackey  (1895) 
157  U.  S.  72,  39  L.  ed.  624,  15  Sup.  Ct.  Rep. 
491  (stating  the  general  rule) ;  Morris  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (1885)  26  Fed. 
22;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Needham 
(1892)  3  a  C.  A.  129,  10  U.  S.  App.  339, 
52  Fed,  371. 

For  other  caBes  sustaining  the  right  to 
<;onsider  the  earnings  of  the  deceased  in 
entimating  the  pecuniary  loss  to  his  estate 
or  beneficiaries  by  his  death,  see  other  notes 
in  this  series,  referred  to  in  note  to  Raines 
V.  Southern  R.  Co.  ante,  1066. 

Betting  t.  Hobbett  (1892)  142  m.  72,  30 
N.  E.  1048,  affirming  (1891)  42  111.  App. 
L.R.A.1918C. 


174,  holding  that  in  case  of  the  death  of 
the  husband,  the  loss  of  the  wife's  means 
of  support  is  coextensive  with  the  duration 
of  her  life;  and  the  general  average  of  the 
husband's  contributions  can  only  be  ascer- 
tained from  proof  of  his  wages*  and  earn- 
ings which  furnished  her  meaas  of  support. 

«  Southern  Traction  Co.  v.  Hulbert  (1915) 
—  Tex.  Civ.  App.  — ,  177  S.  W.  551,  hold- 
ing that  the  wages  paid  to  the  deceased  at 
the  time  of  his  injury  and  death  are  not 
exclusively  the  standard  of  the  damages 
sustained  by  his  widow. 

The  measure  of  damages  recoverable  in 
actions   of   this   character    is   worked    out 
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that  the  earning  capacity  of  a  young 
man  will  remain  stationary  during  his 
life;  hence  there  is  to  be  considered  the 
question  of  a  reasonable  prospect  of  the 
decedent's  promotion  and  consequent  in- 
crease of  wages.' 

The  question)  however,  as  to  what  is 
to  be  ti^en  as  the  basis  to  detficnaine  the 
earnings  or  the  earning  capacity  of  the 
deceased,  may  be  controlled  by  statute. 
For  example^  where  the  statute  in  ef- 
fect provides  that,  uiider  designated 
circumstances^  the  basia.  for  detennining 


the  eaming  capacity  of  the  deceased 
ahftll  be  the  average  eaxni^ig^  of  other 
persons  pursuing  similar  emplojnnent 
in  the  same  vicinity,  in  assessing  the 
compensation  to  be  made  for  the  death 
of  a  plumber,  killed  while  aiding  the 
village  marshal  in  making  an  arrest  at 
the  latter's  request,  the  earnings  of  one 
doing  police  service  in  that  locality  are 
to  control,  and  hot  the  earning  capacity 
of  the  deceased  in  his  trade  as  a 
plumber.* 


quite  in  detail  in  Secord  t.  Schroeder  Lum- 
ber Co.  160  Wi«.  1,  150  N.  W.  9T1,  wherein 
the  eourt,  white  coiieeding  that  *'there  is 
no  standard  hy  which  they  can  be  gaged, 
exeept  the  judgment  of  a  j«ry,  which  may 
take  a  wide  vang^  and  not  be  maaifeetly 
excessive  by  any  rule  which  the  court  can 
lay  down,  there  are  some  definite  data  to 
figure  from:  First,  the  average  earning 
power  of  the  deceased  at  the  time  of  his 
death;  second,  his  expectancy  of  life;  thh*d, 
hie  probable  average  earning  power  duriBg 
Buch  expectancy,  oonsidering  his  condition 
of  health,  what  he  had  been  accustomed  to 
earn,  and  all  the  circumstances  bearing  on 
the  <]ue8tion;  fourth,  the  proportion  of  such 
earning  capacity  which,  with  reasonable 
oertahity,  would  have  reached  the  wife 
had  he  not  been  taken  away;  fifth,  the 
present  worth  thereof;  and  sixth,  the 
amount  it  would  take  to  purchase  an  in- 
come during  the  expectancy  of  his  Jife  equal 
to  the  amount  the  dependents  would  prob- 
ably have  received  out  of  his  earnings." 

Kansas  City  Southern  R.  Co.  v.  Leslie 
(1015)  238  U.  S.  599,  59  L.  ed.  1478,  35 
Sup.  St.  Rep.  844,  holds  that  under  the 
Federal  Employers*  Liability  Act,  the  meas- 
ure of  damages  to  statutory  beneficiaries 
is  their  actual  pecuniary  loss;  and  it  is 
error  to  instruct  the  jury  that  it  is  the 
present  worth  of  such  sum  as  the  evidence 
indicates  to  be  a  fair  and  just  compensa- 
tion with  reference  to  the  pecuniary  loss, 
taking  into  consideration  the  age,  health, 
habits,  occupation,  and  exjpectation  of  life 
and  meiital  and  physical  disposition  of  the 
deceased  to  labor,  and  the  probable  increase 
or  diminution  of  that  ability  with  lapse  of 
time,  and  the  decedent's  earning  power  and 
rate  of  wages,  deducting  thereof r-om  the  per- 
sonal expenses  of  the  deceased. 

3  Central  of  Georgia  R.  Co.  v.  Minor 
(1907)  2  Ga.  App.  804,  59  S.  E.  81,  holding 
that  where  there  is  no  evidence  of  a  definite, 
reasonable,  or  certain  prospect  of  increase 
of  earnings,  but  there  is  evidence  as  to  the 
age,  health,  and  habits,  etc.,  of  the  deceased 
from  which  the  jury  may  reasonably  infer 
an  increase  of  capacity,  the  jury  should 
not  be  authorized  to  consider  decedent's 
prospect  of  increase  of  earnings,  but  they 
may  properly  consider  the  probabilities  of 
increased  earning  capacity. 

Beecher  v.  Long  Island  R.  Co.  (1900)  53 
App.  Div.  324,  65  N.  Y.  Supp.  642,  holding 
L.R.A.1918C. 


that,  in  estimating  the  damages  resulting 
to  a  widow  from  the  death  of  her  husband, 
an  active  business  itan,  sixty-one  years 
old  and  enjoying  exoeHent  health,  the  iury 
Me  jpot  hound  by  the  amount  the  decedent 
actually  earned  durij;^  his  life,  but  may 
consider  whether  his  earning  capacity  would 
have  probably  increased  or  diminished  with 
increasing  age. 

•Tntepnatianal- 45  €k,  JS,  B.  •Co.'^^OmoUd 
iJmSh  64r  Xez.  4a5»  holding  that  the  amount 
the  decedent  was  earning  at  the  time .  of 
his  death  forms  no  standard  by  which  to 
estimate  the  damages  for  his  death,  for 
the  additional  experience  and  skill  which 
he  may  substantially  acquire  may  increase 
his  wages;  hence  there  is  an  element  of 
tmoertainty  in  fixing  any  mathematical 
standard. 

And  see  Southern  Railway-Carolina  Div, 
V.  Bennett  (1914)  233  XT.  S.  80,  58  L,  ed. 
860,  34  Sup.  Ct.  Rep.  566,  10  N.  C.  O.  A. 
853,  affirming  in  (1913)  98  S.  C.  42,  79  S. 
E.  710,  holding  that  the  jury"  are  not  con- 
fined in  their  award  of  damages  under  the 
Federal  Employers*  Liability  Act  to  the 
wages  being  earned  by  the  deceased  at  the 
time  of  his  death,  and  the  amount  which 
would  produce  such  income  for  the  life 
expectancy  of  the  deceased. 

Gulf,  C.  &  S.  F.  R.  Co.  V.  John  (1895)  9 
Tex.  Civ.  App.  342,  29  S.  W.  558,  holding 
that  the  reasonable  prospect  of  the  promo- 
tion of  the  deceased  and  the  consequent  in- 
crease of  his  wages  are  properly  to  be  con- 
sidered in  assessing  the  damages  for  his 
death. 

Chicago,  St.  L,  &  K.  0.  R.  Co.  v.  Benedict 
(1913)  154  Ky.  675,  159  S.  W.  526,  holding 
that  the  court  cannot  assume  that  a  young 
man's  earning  power  will  "always  remain 
the  same;  hence,  calculations  based  on  his 
earning  capacity  at  the  time  of  his  death 
are  not  conclusive,  for  his  earning  capacity 
may  increase,  and  frequently  does. 

Central  Foundry  Co.  v.  Bennett  (1905) 
144  Ala.  184,  1  L.R.A.(N.S.)  1150,  113  Am. 
St.  Rep.  32,  39  So.  574,  holding  that  where 
the  decedent  was  a  bright,  economical,  and 
industrious  person,  the  jury,  in  assessing 
damages  for  his  death,  may  take  into  con- 
sideration his  probable  increased  earning 
capacity. 

4  West  Salem  v.  Industrial  Commis- 
SIGN,  ante,  1077.  This  case  arose  under 
the  Workmen's  Compensation  Act,  and  ref- 
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—  where  earninss  of  the  deceased 
'Would  not  benefit  estate  or  bene- 
lleiary. 

Where  the  earnings  of  the  decedent 
-would  not  benefit  the  decedent's  estate 
or  his  statutory  beneficiaries  they  are 
not  to  be  taken  into  consideration  in  as- 
sessing the  danuges  for  the  negligent 
destruction  of  his  life.  For  example, 
where  the  recovery  for.  the  death  of  a 
child  is  his  probable  value  to  his  es- 
tate had  he  lived  out  his  life  expectan- 
cy the  earnings  of  the  child,  during 
minority  are  not  to  be  included  in  esti- 
mating the  damages,  if  such  earnings 
belong  to  the  parents.'  So,  where  dam- 
ages are  assessed  to  eover  the  pecuni- 
ary loss  to  children  by  the  death  of 
the  mother,  her  earnings  are  not  to  be 
considered,  since  they  belong  to  the  hus- 
band.* 

Oharaetev  of  eTldenee^*eamijics  or 
eamins  eapaeity  at  the  tlu&e  of  the 
Injnrj. 

As  pointed  out  in  another  note  in 
this  series,'  there  is  a  conflict  of  judi- 
cial opinion  with  regard  to  the  admis- 
sibility of  evidence  relative  to  the  profits 
derived  by  a  deceased  from  a  business 


in  which  he  was  engaged  at  the  time 
of  his  injury  and  death,  as  bearing  up- 
on his  earning  capacit}'.  This  conflict, 
however,  does  not  exist  with  reference  to 
the  admissibility  of  evidence  as  to  the 
wages  received  or  the  earnings  of  the 
deceased  in  the  profession  or  trade  he 
was  following;  the  distinction  frequent- 
ly made  between  the  two  classes  of 
cases  being  that  the  evidence  is  not  ad- 
missible in  the  first  class  of  eases  if 
the  capital  invested  in  the  business 
represents  the  larger  basis  of  income, 
the  personal  services  of  the  deceased 
being  only  subsidiary.  Of  course,  as  to 
salary  or  wages  this  question  cannot 
arise. 

Since  the  earnings  of  the  deceased 
and  his  earning  capacity  are  to  be  tak- 
en into  consideration  in  assessing  the 
damages  for  the  negligent  destruction 
of  his  life,  it  follows  that  these  matters 
are  to  be  proved  by  the  plaintiff,  and 
he  is  entitled  to  introduce  any  compe- 
tent evidence  having  a  material  bearing 
thereon,  including  evidence  as  to  the  ac- 
tual earnings  or  the  earning  capacity  of 
the  deceased  at  about  the  time  he  was 
injured.*     And  it  is  not  necessary   in 


erence  is  made  to  annotations  in  L.R.A. 
191 6 A,  pp.  149,  260,  and  371,  and  L.R.A. 
191 7D,  at  p.  175,  for  other  cases  arising 
under  these  acts. 

»Tutwiler  CoaL  Coke  A  I.  Co.  v.  Enslen 
<1000)  129  Ala.  336,  30  So.  600. 

•  Tilley  v.  Hudson  River  R.  Co.  (1862)  24 
W.  Y.  471. 

7  Spreen  v.  Erie  R.  Co.  post,  1086. 

«  Chicago  &  E.  R.  Co.  v.  Ponn  (1911)  112 
C.  C.  A.  228,  191  Fed.  682,  holding  that  testi- 
mony may  be  given  as  to  the  average  earn- 
ings of  the  deceased,  if  the  witness  has  per- 
fional  knowledge  with  reference  thereto. 

Central   of  Georgia  R.  Co.  v.   Alexander 

(1905)  144  Ala.  257,  40  So.  424,  holding 
that  the  amount  the  deceased  was  being 
paid  at  the  time  of  his  death  is  a  fair  cri- 
terion of  his  earning  capacity. 

Reiter-Connolly     Mfg.     Co.     v.     Hamlin 

(1906)  144  Ala.  192,  40  So.  280,  holding 
that  evidence  as  to  the  amount  of  wages 
decedent  was  earning  at  the  time  of  his 
death  is  admissible  as  bearing  upon  the 
prospective  value  of  the  services  of  the 
decedent. 

Peters  v.  Southern  P.  Co.  (1911)  160  Cal. 
48,  116  Pac.  400,  holding  that  evidence  is 
admissible  as  to  decedent's  average  rate 
of  wages  at  the  time  of  his  death,  although 
only  general  damages  are  alleged  in  the 
petition. 

Illinois  Steel  Co.  v.  Ostrowski  (1901)  194 
111.  376,  62  X.  E.  822,  holding  that  evidence 
is  proper  as  to  the  average  amount  earned 
by  the  decedent  in  an  employment  in  which 
he  had  been  engaged  for  about  two  years 
prior  to  his  death. 
L.R.A.1918C. 


Chicago  &  A.  R.  Co.  v.  Pearson  (1898) 
82  111.  App.  605,  affirmed  in  (1900)  184  lU. 
386,  56  X.  E.  633,  holding  that  evidenc^e  is 
admissible  as  to  the  earnings  of  the  de- 
ceased, who  was  survived  by  wife  and  chil- 
dren. 

Vandalia  Coal  Co.  v.  Ringo  (1916)  —  lad. 
App.  — ,  114  N.  £.  466,  holding  that  it  is 
competent  to  show  earnings  of  deceased, 
and  that  he  contributed  a  large  portion  of 
the  same  to  his  parents  and  children  for 
their  support. 

McCoullough  V.  Chicago,  R.  I.  &  P.  R.  Co. 
(1913)  160  Iowa,  524,  47  L.R.A.(N.S.)  23, 
142  N.  W.  67,  holding  that  evidence  as  to 
the  decedent's  earning  capacity  is  admis- 
sible (damage  to  estate  of  decedent). 

Pearl  v.  Omaha  &  St.  L.  R.  Co.  (1902) 
115  Iowa,  535,  88  N.  W.  1078,  holding  that 
testimony  of  the  widow  is  competent  to 
show  the  earnings  of  her  hu&band. 

Simonson  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1878)  49  Iowa,  87,  holding  that  evidence 
of  the  earnings  of  the  deceased  is  admis- 
sible, not  as  a  basis  of  compensation,  but 
as  a  mere  circumstance  tending  to  show 
his  capacity  and  disposition  to  earn  money. 

Baltimore  &  O.  R.  Co.  v.  Howard  Countv 
(1910)  13  Md,  404,  77  Atl.  930,  holding  thai 
evidence  is  competent  as  to  the  amount 
actually  earned  by  the  decedent,  as  bear- 
ing upon  his  earning  capacitv. 

United  Electric  Light  &  P.  Co.  v.  State 
(1905)  100  Md.  634,  60  Atl.  248.  holding 
that  evidence  as  to  the  earning  capacity  of 
the  decedent  is  admissible  in  an  action  for 
his  wrongful  death. 

Cfhicago,   R.   I.   &    P.   R.   Co.   v.   Holmes 
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this  regard  to  produce  direct  evidence  as 
to  the  decedent's  earnings,  but  indirect 
evidence  may  be  sufficient.*  For  ex- 
ample, the  earnings  or  earning  capaeity 
of  the  deceased  may  be  established  by 
evidence  of  the  scale  of  -wages  paid 
persons  working  in  an  occupation  simi- 
lar to  that  parsned  by  the  deceased  at 
the  time  of  his  death. ^^  And  as  af- 
fecting the  decedent's  earning  capacity, 
evidence  is  admissible  as  to  his  physical 
condition  and  his  ability  to  pursue  his 
ordinary  vocation.^^  If  there  are 
any  extraoodtnwry  eiroiiiiiifiiaiiaee.iwiAiiiig 
tending  to  show  that  the  amount  of 
wages  decedent  waa  receiving  at  the 
time  of  his  death  is  not  a  proper  crite- 
rion as  to  his  future .  earnings,  defend- 
ant is  entitled  to  show  the  i&cts.^* 


It  has  been  held  that  where  the  in- 


quiry as  to  the  decedent's  earnings  is 
not  confined  to  any  particular  time,  ev- 
idence relative  thereto  is  immaterial;^' 
and  evidence  is  inadmissible  as  to  the 
earnings  of  a  married  woman  prior  to 
her  marriage,  some  years  before  her  in- 
jury and  death  ;^*  and  it  has  been  held 
that  evidence  as  to  the  amount  the  de- 
ceased was  earning  at  the  time  he  was 
killed  is  admissible,  but  not  as  to  the 
amount  he  was  earning  a  year  prior 
thereto.*'  Generalty,  however,  evidence 
is  admissible  as  to  the  earnings  of  the 
deceased  for  a  considerable  period  of 
time  prior  to  his  death.**-  For  example, 
Awuleiiee-ia.adnuasiMe  as  to  wagea  t^ 
eeived  by  the  deceased  when  last  em- 
ployed,*^  aad  decedent's  earning  eapaei- 
ty  may  be  shown  from  the  time  of  his 
death  ba^  to  hie  young  manhood,  in- 
cluding his  earnings  in  a  partnership 
some  years  before." 


aft03)  68  Neb.  826,  04  "S.  W.  1007,  hold- 
ing, in  an  action  by  the  personal  represen- 
tative to  recover  damages  for  his  decedent's 
death  for  the  benefit  of  the  widow  and 
children,  that  evidence  is  admissible  as  to 
the  amount  the  deceased  earned,  the  por- 
tion thereof  he  devoted  to  his  family,  his 
expectation  of  life,  his  character  and  dis- 

Soeition   as  to  industry   and   frugality,  to 
etermine  the   damages  recoverable. 

Mclntyre  v.  New  York  C.  R.  Co.  (1867) 
87  W.  Y.  287,  6  Am.  Keg.  Cas.  97,  holding 
that,  in  an  action  by  children  for  the  death 
of  their  mother,  it  is  proper  to  prove  the 
amount  she  earned  before  she  was  killed, 
and  her  capacity  for  personal  care,  intel- 
lectual culture,  and  moral  training  of  her 
children. 

Austin  V.  Metropolitan  Street  R.  Co. 
(1909)  108  App.  Biv.  249,  95  N.  Y.  Supp.  740 
(death  of  wife — earnings  mav  be  sjiown). 

Seifter  v.  Brooklyn  Heights  R.  Co.  (1900) 
66  App.  Div.  10,  66  H.  Y.  Supp.  1107,  re- 
versed on  other  grounds  in  (1901)  169  N. 
Y.  254,  62  N.  E.  349,  holding  that  evidence 
is  admissible  as  to  the  waning  capacity  of 
the  deceased  and  the  amount  of  his  contri- 
butions to  his  family,  as  bearing  upon  their 
peciiniarv  loss  br  his   death. 

Wiltsie  V.  Tilden  (1890)  77  Wis.  162,  46 
N.  W.  234,  holding  that,  in  an  action  by  a 
mother  to  recover  for  the  killing  of  a 
daughter,  evidence  is  admissible  as  to  the 
latter's  education  and  capacity  to  earn 
money. 

9  Atlanta  &  W.  P.  R.  Co.  ▼.  Newton 
(1890)  85  Ga.  617,  11  S.  B.  776,  holding 
that  evidence  is  admissible  as  to  the  capac- 
ity of  the  deceased,  both  mentally  and  physi- 
cally, in  order  to  show  his  ability  to  earn 
money  in  his  vocation. 

w  Atlantic  Coast  Line  R.  Co.  v.  Jones 
(1909)  132  Ga.  189,  68  S.  E.  834,  holding 
that,  in  an  action  to  recover  for  the  negli- 
gent killing  of  a  locomotive  engineer,  evi- 
dence i»  admissible  as  to  scale  of  wages 
paid  engineers. 
L.R.A.1918C. 


11  Slavin  v.  Germain  (1892)  64  Hun,  606, 
19  N.  Y.  8upp.  492,  holding  that  as,  bear- 
ing upon  the  earning  capacity  of  the  de- 
ceased, evidence  is  competent  with  regard 
to  his  condition  of  health  at  the  time  of 
the  injury  complained  of,  which  may  tend 
to  show  probable  incapacity  for  labor,  or 
probable  shortness  of  life;  as,  for  example, 
that  the  decedent  was  injured  a  short  time 
prior  to  the  injury  complained  of,  and  had 
not  recovered  from  the  effects  thereof,  and 
had  not  been  able  to  resume  work  since 
such  injury. 

It  Reiter-Connolly  Mfg.  Co.  v.  Hamlin 
(1906)  144  Ala.  192,  40  So.  280,  holding 
that  evidence  is  proper  as  to  the  amount 
of  wages  the  deceased  was  earning  at  the 
time  of  his  death. 

1*  Alabama  Consol.  Coal  &  I.  Co.  v.  Heald 
(1911)   171  Ala,  263,  55  So.  181. 

14  Wilcox    y.    Wilmington    City    R.    Co. 

(1899)  2  Penn.  (Del.)  157,  44  Atl.  686. 

U  Hamman  v.  Central  Coal  &  Coke  Co 

(1900)  166  Mo.  232,  66  S.  W.  1091,  holding 
that,  in  an  action  for  damages  for  a  wrong- 
ful death,  the  amount  the  decedent  was 
earning  at  the  time  of  his  death  is  a  ma- 
terial question  of  inquiry,  but  not  the 
amount  he  was  earning  the  year  before. 

!•  Central  of  Georgia  R.  Co.  v.  Perkerson 
(1899)  112  Ga.  923,  63  t.R.A.  210,  38  S. 
E.  365,  holding  that  evidence  is  admissible 
as  to  wages  actually  earned  by  the  deceased 
within  a  reasonable  time  prior  to  his  death 
(seven  or  eight  years). 

Sellers  v.  Foster  (1889)  27  Neb.  118,  42 
;  N.  W.  907,  holding  that  evidence  is  admis- 
sible as  to  the  amount  decedent  earned  the 
preceding  year,  and  the  amount  he  could 
cam  in  the  future. 

"Oakes  v.  Maine  C.  R.  Co.  (1901)  95  Me. 
103.  49  Atl.  418,  holding  that  evidence  as 
to  the  wages  received  by  the  deceased  when 
last  employed  is  admissible  as  bearing  upon 
her  ability  and  capacity  to  obtain  continu- 
ous profitable  employment. 

W  Grand  Trunk  Western  R.  Co.  v.  Red- 


1084 


AjNNO.— DEATH— EVIDENCE  OF  EAR^'LNQS  OF  D6CEA6£D; 


ETldence  of  eamii&cs  la  other  trades 
previously  followed  by  tike  deoensed. 

Evidence  is  also  admissible  to  the  effect 
that  the  deceased  was  skilled  in  trades 
other  than  the  one  he  was  engaged  in 
at  the  time  he  met  his  death,  and  as  to 
the  amount  he  could  earn  at  such 
trades;^®  especially  where  it  did  not  ap- 
pear that  he  had  permanently  aban- 
doned the  same,  or  had  become  incapac- 
itated from  following  them.^  And  this 
evidence  may  be  answered  by  evideAee 
that  the  deceased  was  not  competent  to 
fill  the  position  which  it  was  claimed 
he  had  formerly  occupied.'* 

Evidoaee  mm  to  tvudos  aeves  tmHs&wmd 
by  the  dooeiMod* 

It  has  been  held  that,  as  bsaruig  up^ 
on  the  eamiogr  capacity  o£  a  ohild^  ey- 
idenoe  is  admissible  as  to  tk«  occupa- 
tion followed  by  the  parent,  and  aa  to 


the  wages  received  by  him.^  This  ev- 
idence was  admitted  on  the  ground  that 
there  was  some  likelihood  that  the  child 
would  have  followed  the  occupation  of 
the  parent  had  it  survived  the  injury, 
the  weight  to  be  attached  to  the  evidence 
bein|^  for  the  jury.  But  evidence  is  not 
admissible  as  to  the  earainga  of  per- 
sons following  a  certain  trade  as  bear- 
ing upon  the  earning  oapttoity  in  the 
future  of  an  apprentice  to  saeh  trade^ 
had  he  continued  to  live.^ 

BHdettee    relattve    to    Tttlne    o€    do-> 
eoasod%  st»io*s  lii  the  f«t«»e« 

Since  it  involves  the  opinion  of  the 
witness  and  is  remote  and  contingent, 
evidence  is  inadmissible  as  to  what  the 
deceased's  services  would  be  worth  when 
he  should  have  reached  majority,  had  he 
Uflred,.altiiei|gk  the  Moanmtt  of  reaoyery 
is  the  value  of  the  life  lost.'*    But  where 


dick  (1907)  88  C.  C.  A.  80,  160  Fed.  898, 
holding  that  evidence  is  admissible  as  to 
the  health,  character,  and  earning  capacity 
of  the  deceased  at  the  time  of  his  death 
and  covering  a  period  from  the  time  of  his 
death  to  his  young  manhood,  including  evi- 
dence as  to  his  earning  capacity  during  the 
time  he  was  connected  with  a  partnership 
fifteen  years  before  his  death. 

MSan  Antonio,  U.  &  G.  R.  Co.  v.  Gal- 
breath  (1916)  —  Tex,  Civ.  App.  —,,186 
S.  W.  901,  holding  that  evidence  Is  admis- 
sible as  to  the  decedent's  earnings  at  dif- 
ferent times  in  other  employments. 

Christian  v.  Columbus  &  R.  R.  Co.  (1892) 
90  Ga.  124,  15  S.  E.  701,  holding  that  where 
a  decedent  had  engaged  in  different  occu- 
pations during  his  life,  evidence  is' admis- 
sible as  to  what  he  made  or  was  capable 
of  making  in  each. 

Grimmelman  v.  Union  P.  R.  Co.  (1897) 
101  Iowa,  74,  70  N.  W.  90,  1  Am.  Neg.  Rep. 
237,  holding  that,  in  an  action  to  recover 
damages  for  the  death  of  a  person  employed 
by  the  defendant  as  an  engine  wiper  at 
the  time  of  his  death,  evidence  is  admissible 
that  his  occupation  theretofore  had  been 
that  of  a  plasterer,  and  also  as  to  the  wages 
paid  plasterers. 

W  Alabama  G.  S.  R.  Co.  v.  McWhorter 
(1908)  156  Ala.  269,  47  So.  84,  holding  that 
evidence  is  admissible  that,  shortly  prior 
to  his  death,  the  deceased  had  been  em- 
ployed as  a  baggage  master,  and  also  as  to 
the  amount  he  earned  at  this  occupation, 
although  at  the  time  of  his  death  he  was 
employed  as  a  flagman,  there  being  no  evi- 
dence that  he  had  abandoned  the  former 
employment  or  had  become  incapacitated 
from  following  it. 

Alabama  Steel  &  Wire  Co.  v.  Griffin 
(1907)  149  Ala.  423,  43  So.  1034.  . 

21  Burns  v.  Ashboro  &  M.  R.  Co.  (1899) 
125  N.  C.  304,  84  S.  E.  495,  holding  that 
where  the  decedent  at  the  time  of  his  death 
was  employed  as  locomotive  fireman,  but 
prior  to  that  time  had  been  an  engineer,  it 
L.R.A.1918C. 


was  proper  to  show  what  he  earned  as  en- 
gineer together  with  evidence  as  to  his  hab- 
its of  Industry  and  ability,  and  upon  this 
point  it  is  competent  for  the  dafendant  to 
show  that  the  deceased  was  not  competent 
to  fill  the  position  of  engineer. 

« Gregory  v.  Wabash  R.  Co.  (1904)  12S 
Iowa,  230,  101  X,  W.  761,  holding  it  not  to 
be  error  for  the  court  to  receive  evidence 
of  the  compensation  female  school-teachers 
received  in  the  neighborhood  in  which  the 
decedent  lived  in  her  lifetime,  although  the 
decedent  was  a  little  girl,  only  two  years 
old,  the  evidence  being  received  as  bear- 
ing upon  the  position  in  society  and  the 
relative  status  of  the  family  in  which  the 
decedent  had  lived,  and  the  opportunities 
afforded  in  that  locality  to  young  women 
to  pursue  an  independent  calling.  It  is. 
however,  pointed  out  that  the  verdict  in- 
dicates that  the  jury  did  not  allow  the 
total  earnings  which,  as  a  school-teacher, 
the  little  gin  would  have  received  for  the 
period  of  her  expectancy  of  life,  er  even  the 
total  net  earnings,  and  it  is  furtlier  pointed 
out  that  it  is  not  claimed  that  the  dam- 
ages awarded    ($1,210)    were  excessive. 

Egmoire  v.  Union  County  (1900)  112 
Iowa,  558,  84  K.  W.  758,  holding,  where  the 
same  question  arose  as  to  evidence  of  this 
chaiacter .  in  an  action  to  recover  for  the 
death  of  a  girl  eight  years  old,  whose  step- 
father was  a  school-teacher,  that  the  evi- 
dence was  competent  to  go  to  the  jury  for 
wliat  it  was  worth,  since  there  was  "aome 
likelihood  of  the  child's  following  the  vo- 
cation of  her  stepfather. 

S3  Central  Foundry  Co.  v.  Bennett  (1905) 
144  AU.  186,  1  L.R.A.(N.S.)  1150,  113  Am. 
St.  Rep.  32,  39  So.  574. 

M  Nave  v.  Alabama  G.  S.  R.  Co.  (1893) 
96  Ala.  264,  11  So.  391.  See  SeUare  v. 
Foster,  supra,  note  16. 

The  substantive  question  of  the  right  of 
parents  to  recover  for  loss  of  services  or 
contributions  by  a  child  will  be  considered 
in  a  series  of  notee,  aubsequently  to  be  pub- 
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the  deceased  was  actnally  engaged  for 
future  service,  evidence  is  admissible  of 
iirhat  he  trould  earn  therein,  based  upon 
his  earnings  in  a  previous  service  of  a 
similar  character.**  And  it  has  been  held 
that  eviden^ie  is  admissible  as  to  the  abil- 
ity and  capacit;^  of  the  decedent  to  earn 
money  generally,  and  it  need  not  be  con- 
fined to  the  occupation  followed  by  him 
at  the  time  of  his  death,  although,  as 
bearing  upon  his  earning  capacity,  ev- 
idence of  the  salary  actually  received 
by  him  at  this  time  is  also  admissible.** 
The  opinion  of  witnesses  ias  to'what  the 
deceased  coiild  earn  in  an  oc<$upation  he 
was  not  pursuing  and  which  he  never 
pursued  is  inadmissible.*^ 

lividenoe  as  to  ohnnoes  of  proatotioB* 

It  has  beea  held  that  evidence  is  ad- 
missible as  to  the  chances  the  deceased 
had  for  promotioi;!  in  the  line  of  work  or 
trade  he  was  pursuing  at.  the  time  he 
was  killed.*',  The  general  Jfule,  however^ 
is  that  evidence  as  to  the  ehanoes  for 
the  promotion  of  the  deceased  depends 
very  largely  upon  the  showijig  aa  to  the 


existence  o{  a  reasonable  likelihood 
thereof  had  he  survived  the  injury;  if 
shown  to  have  existed^  evidence  in  re- 
gard theteto  is  admissible,**  but  not 
where  the  chances  for  promotion  are 
merialy  conjectural  or  are  dependent 
upon  the  deceased  having  qualiBoations 
he  is  not  shown  to  have  possessed.*^ 
And  evidence  is  inadmissible  with  re- 
^gard  to  the  chance  the  decedent  had  for 
a  promotion  of  which  he  had  no  definite 
asaurance**^  Nor  is  evidence  admissible 
a»  to  the  mere  possihility  of  the  promo- 
tion of  the  deceased.** 

At  ther  best,  evidence  of  this  charac- 
ter is  difficult,  problematical,  ,and  un- 
certain as  a  basis  of  damages,  for  there 
are  always  possibilities  of  promotion, 
and  advancement  for  every  peri^on,  and' 
whether  any  given  person  will  reap  the 
harvest  depends  on  his  personal  quali- 
ties, his  industry,  zeal,  and  the  duration 
of  his  life.  It  is  impossible,  in  the  na- 
ture of  things,  for  proof  to  be  introduced 
which  will  cover  the  various  elementa 
in  the  problem.** 


lished,  on  l^e  measure  of  damages  recover- 
able for  the  defltructk>n  of  the  life  Of  a 
human  being. 

«Puget  Sound  Nav.  Co.  ▼.  Lavietifler 
(I00»)  m  C.  C.  A.  665,.  160  PeA.  851,  hold- 
ing that  evidence  wfij  be  giren  thut  the 
deceased  .was  engaged  ta  go  on  a  voyago, 
and  the  amount  he  would  have  earned  upon 
it,  based  upon  his  earnings  on  a  similar 
voyage  the  prievlous  yeat. 

SO  Chesapeake  &  O.  R.  Co.  v.  Hoskins 
<1915)  164  E/y.  576;  176  8.- WJ  2ft,  hoHltig 
that  evidence  is  admissible  as  to  the  abil- 
ity and  capacity,  of  d^eedevl  to  earn  moaeyi 
but  where  this  amount  griMitly  ei^ceeds  his 
actual  salary  as  a  minister  of  the  Gospel^ 
evidence  should  be  admitted  aa  to  what 
such  salary  actually  is. 

«7  Atchifton,  T.  &  S.  F:  K.  Co.  v.  Chance 
<1«W>  67  Kan.  4^,  45  Pac  66. 

Atlanta  A  W.  P.  R.  Co.  v.  Newton  (1806) 
86  Ga.  517, 11  S.  £.  776,  holding  that,  wh^re 
the  deceased  had  always  fodlawed  a  oertain 
occupation,  opinion  evidence  is  inadmissible 
as  to  the  amount  he  cou^  have  earned  in 
some  other  occupation. 

WSt.  Louis,  A.  &  T.  ft.  Co.  v.  Johnston 
(1890)  7d  Tex.  538,  15  S.  W.  104,  holding 
that,  as  bearing  upon  the  damages  to  a 
wife  for  the  death  of  her  husband,  it  is 
pn»p«r  to  show  the  average  wages  of  a  man 
in  the  decedent's  situation  and  his  chances 
for  promotion. 

Galveston,  H.  &  S.  A.  R.  Co.  v.  Ford 
(1898)  —  Tex.  Civ.  App.  — ,  46  S.  W,  77, 
holding  thatj  in  an  action  for  the  death  of 
a  locomotive  fireman^  it  may  be  shown  that 
he  was  in  line  for  promotion  to  engineer, 
and  that  engineers  received  certain  com- 
pensation. 
L.R.A.1918C. 


Ft,  Worth  ^  H  Q.  R.  Co.  v.  StAiUmp.  (19U.) 
—  Tex.  Civ.  App.  — ,  167  S.  W.  27i9,  hold- 
ing that  evidence  is  admissible  that  the 
deceased,  a  brakeman,  was  in  line  for  pro- 
motion as  conductor,  with  an  increased 
salary  of  a  certain  f^mount.     .   , 

••Geary  v.  Metropolitan  Street  R.  Co. 
(1902)  73  App.  Div.  441,  77  If.  Y.  Silpp. 
54,  holding,,  where  the  decedent  was  a  menf- 
ber  of  the  fire  department,  that  his  prior 
promotion  and  a  reasonable  likelihood  of  fu- 
ture promotion  may  be  shown,  but  not 
where  advancement  was  dependent  upon 
competitive  examinatioris  and  other  quali- 
fications ttot  required  ia  the  position  then 
held  by  ibe  decedent. 

80  Ibid. 

Brown  v.  Chicago,  R.  I.  &  P.  R.  Co.  (1884) 
64  tows,  652,  21  N.  W.  ip3,  holding  that, 
where  the  decedent  was  a  locomotive  fire- 
man, it  was  error  to  admit  evidence  that 
when  firemen  had  acquired  sufficient  ex- 
perience and  skin,  they  were  sometimes 
promoted'  to  €ke  position  of  engineers,  at 
an  increased  compensation,  since  the  evi- 
desce  of  prospective  pronsotion  and  conse- 
quent increase  in  pay  was  too 'conjectural. 

And  see  Central  Foundry  Co.  v.  Bennett 
(Ala.)  fiii^ra. 

<l  Central  «f  Georgia  R.  Co.  ▼.  Perkeyson 
(1899)  112  Oa.  92a,  68  LJLA.  21#,  S8  S.  £. 
365,  declaring  it  to  be  incompetent  to  show 
that  the  decedent  was  in  line  for  promo'* 
tion,  and  the  increased  rate  of  wages  he 
would  have  received. 

Central  of  Georgia  R.  Co.  v.  Minor  (1907) 
2  6a.  App.  804,  59  6.  S.  81. 

3S  Colorado  Coal  &  I.  Co.  v.  Lamb  (1895) 
6  Colo.  App.  256,  40  Pac.  261. 

A.  G.  S. 
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SOPHIE    SPREEN,   Admrx.,  etc.,  of   Carl 
Spreen,  Deceased,  Respt., 

V. 

ERIE  RAILROAD  COMPANY,  Appt. 

(219  N.  Y.  533,  314  N.  E.  1049.) 

Evldenco  —  wront^fnl  death  —profits  of 
business. 

1.  Evidence  of  the  profits  of  the  business 
in  which  decedent  was  engaged  is  not  admis- 
sible upon  the  question  of  the  damages  to  be 
allowed  for  wrongful  death. 

F'or  other  cases,  see  Evidence,  XI,  g,  in  Dig, 
1-0  2  y.  8. 

Same  —  earnings  from  investments. 

2.  Permitting  the  widow  to  state  the 
amount  contributed  by  her  husband,  who 
conducted  a  small  express  business,  to  her 
support  before  his  death,  as  bearing  upon 
the  damages  to  be  awarded  for  such  death, 
does  not  violate  the  rule  that  proof  of  the 
profits  of  a  business  is  not  admissible  upon 
such  question,  where  his  income  was  due 
chiefly  to  his  own  efforts,  his  investment 
being  in  horses  and  wagons  used  by  him- 
self, with  the  occasional  assistance  of  other 
drivers. 

For  other  oaseSy  see  Evidence,  XI,  g,  in  Dig, 
1^2  y.  8. 

(Hiscook,  Chase,  and  Collin,  JJ.,  dissent.) 

(December  28,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  affirming 
a  judgment  of  a  trial  term  for  New  York 
County,  Part  VII.,  in  plaintiff's  favor  in 
an  action  brought  to  recover  damages  for 
the  death  of  her  an  testate,  alleged  to  have 
been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 
I     Mr.  William  C.  Cannon,  with  Messrs. 
Stetson,  Jennings*  A  Russell,  for  appel- 
lant: 

The  court  conunitted  error  in  respect  of 
the  admission  of  evidence  adduced  by  the 
plaintiff. 

16  Cyc.  1052;  Chrystal  v.  Troy  A  B.  R. 
Co.  105  N.  Y.  164,  11  N.  E.  380;  O'Brien 


Xote.  —  As  to  admissibility,  in  «etion  for 
wrongful  death,  of  evidence  of  profits  or 
contributions  from  business  conducted  by 
decedent,  see  annotation  following  this  case, 
post,  1087.  For  other  questions  in  relation 
to  evidence  in  measure  of  damages  in  action 
for  death,  see  references  in  the  first  part  of 
the  annotation  following  Raines  v.  South- 
ern R.  Co.  ante,  1056,  and  generally,  as  to 
questions  distinctive  to  the  action  for  death, 
see  L.R.A.  Indexes  under  the  titles,  *'peatb" 
and  ^'Damages,"  subtitles,  "Measure  of  com- 
penssation — death." 
L.R.A.1918C. 


v.  Erie  R.  Co.  210  N.  Y.  96,  103  N.  E.  896; 
Masterton  v.  Mt  Vernon,  58  N.  Y.  391  j 
Walsh  V.  New  York  C.  Sl  H.  R.  R.  Co.  204 
N.  Y.  68,  37  L.RJ^..(N.S.)  1137,  97  N.  E. 
408;  Gombert  v.  New  York  C.  &  H.  R.  R. 
Co.  105  N.  Y.  273,  133  Am-  St.  Rep,  794, 
88  N.  E.  382;  Weir  v.  Union  R.  Co.  188 
N.  Y.  416,  81  N.  E.  168,  11  Ann.  Cas.  43; 
Hewlett  V.  Brooklyn  Heights  R.  Co.  63 
App.  Div.  423,  71  N.  Y.  Supp.  531;  Read 
V.  Brooklyn  Heighte  R.  Co.  32  App.  Div. 
503,  53  N.  Y.  Supp.  209;  Demarest  v.  Lit- 
Ue,  47  N.  J.  L.  28. 
Mr.  Sydney  A.  Syme,  for  respondent: 
There  was  no  error  in  the  admission  of 
evidence. 

Quinlan  v,  Utica,  11  Hun,  217,  affirmed 
in  74  N.  Y'.  603;  Nelson  v.  Young,  91  App. 
Div.  457,  87  N^.  Y.  Supp.  69,  affirmed  in 
180  N.  Y.  523,  72  N.  E.  1146;  Packer  v. 
Thomson-Houston  Electric  Co.  175  Ma??. 
406,  56  N.  E.  704;  Casterton  ▼.  American 
Blower  Co.  142  Mich.  407,  106  N.  W.  61; 
Woolsey  v.  Ellcnville,  84  Hun,  238,  32  N. 
Y.  Supp.  546,  affirmed  in  165  N.  Y.  573. 
50  N.  E.  270;  Cohn  v.  New  York  C.  t  H. 
R.  R.  Co.  6  App.  Div.  197,  89  N.  Y.  Supp- 
986;  Chrystal  v.  Troy  &  B.  R.  Co,  105  N. 
Y.  164,  11  N.  E.  380;  Neuberger  v.  Long 
Island  R.  Co.  131  App.  Div.  889,  116  N. 
Y.  Supp.  311;  Walsh  v.  New  York  C.  &  H. 
R  R.  Co.  204  N.  Y.  68,  37  LlR.A.(N.S.> 
1187,  97  N.  E.  408;  Kronold  ▼.  New  Yoric, 
186  N.  Y.  40,  78  N.  E.  572,  20  Am.  Neg. 
Rep.  690;  Eraser  v.  Buffalo,  123  App. 
Div.  169,  108  N.  Y.  Supp.  127. 

WUlard  BMniifet«»  Ch.  J.,  delivered  the 
opinion  of  the  court: 

The  only  question  wlifcli  we  deemr  it  nec- 
essary to  discuss  in  disposing  of  this  appeal 
relates  to  the  admission  of  certain  evidence 
introduced  to  show  the  pecuniary  injuries 
resulting  from  the  decedent's  death  to 
the  person  or  persons  for  whose  benefit 
the  action  was  brought.  Code  Civ.  Proc. 
§   1904. 

After  having  testified  that  she  reeeived 
money  from  her  husband,  the  widow  was 
asked  what  she  received  and  how  much. 
The  question  was  objected  to  as  irrevelaut 
and  immnterial,  coun.sel  adding  to  his  ob- 
jection the  statement  that  the  decedent 
was  in  business  for  himself,  and  that  the 
estate  was  still  cariTring  on  the  business. 
The  court  responded:  '*Xhe  estate,  as  yon 
call  it,  could  go  on  in  business  whether* 
he  was  living  or  dead— the  same  peoplch 
might — I  overrule  the  objection," — ^and 
counsel  for  the  defendant  duly  excepted. 
The  witness  answered  tbat  her  husband 
gave  her  all  the  money  he  made,  $35  a 
week  when  they  were  in  business. 

By  previous  and  subsequent  testimony  of 
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the  same  witness,  all  taken  without  objec- 
tion or  exception,  it  appeared  that  the  de- 
cedent had  carried  on  an  express  business 
between  Hackensack  and  Xew  York  with 
wagons  and  horses  driven  by  himself  and 
sometimes  by  a  driver  whom  he  employed. 
At  first  he  gave  his  wife  $25  a  week,  and 
later  she  got  more,  as  the  business  in- 
creased. She  could  not  keep  it  up  after 
his  death,  as  the  expenses  were  too  high, 
and  she  seems  to  have  abandoned  it  al- 
together about  eighteen  months  after  he 
was  killed. 

Counsel  for  the  appellant  invokes  the 
rule  that  evidence  of  profits  of  business 
which  are  uncertain  and  fiuctuating  in 
character  and  amount  is  not  admissible 
to  prove  loss  sustained  by  reason  of  per- 
sonal injuries  (Walsh  v.  New  York  C.  & 
H.  R.  R.  Co.  204  N.  Y.  68,  68,  37  L.R.A. 
(N.8.)  1137,  97  N.  E.  408),  and  asks  us 
to  reverse  the  judgment  for  the  violation 
of  this  rule.  Individually  I  doubt  whether 
the  point  was  distinctly  presented  to  the 
mind  of  th«  trial  judge,  but  as  a  majority 
of  the  court  think  otherwise  we  must  pass 
upon  it. 

The  first  question  is  whether  the  rule 
applies  to  death  eases  as  well  as  to  eases 
of  personal  injury  not  resulting  in  death. 
It  has  been  held  that  it  does  in  Pennsyl- 
vania (McCracken  v.  Consolidated  Trac- 
tion Co.  201  Pa.  384,  60  Atl.  882);  and 
in  Read  v.  Brooklyn  Heights  R.  Co.  32 
App.  Div.  503,  .53  K.  Y.  Supp.  209,  a  death 
case  decided  by  the  appellate  division  in 
the  second  department,  when  Chief  Judge 
Cullen  and  I  were  members  of  that  court, 
one  of  the  grounds  for  reversing  the  judg- 
ment was  the  erroneous  admission  of  proof 
of  the  profits  realized  by  the  plaintiff's 
intestate  as  member  of  a  partnership  which 
was  engaged  in  performing  contracts  with 
the.  oHy  of  Brooklyn  for  cleaning  out 
sewers.  The  reasons  for  the  rule  exclud- 
ing proof  of  profits  are  just  as  cogent  in 
a  death  case  as  in  an  action  for  personal 
injuries  not  rei^ulting  in  death,  and  we 
think  it  applies  to  both  classes  of  actions 
alike. 


But  was  the  rule  really  violated  in  the 
case  at  bar?  I  think  not.  Not  a  word 
was  said  about  profits,  in  questioning  the 
widow  or  in  her  responses.  After  she  had 
stated  that  her  husband  was  in  the  ex- 
press  business,  she  was  asked  how  much 
money  she  received  from  him.  I  have 
found  no  New  York  case  in  which  such  a 
question  has  been  held  to  be  objection- 
able.  The  amount  customarilv  received 
by  a  wife  from  her  deceased  husband  plain- 
ly has  some  bearing  on  the  question  what 
constitutes  a  fair  and  just  compensation 
for  the  pecuniary  injuries  reaulting  from 
the  decedent's  death  to  the  person  or  per- 
sons for  whom  the  action  is  brought,  the 
wife  being  one  of  those  persons.  Code 
Civ.  Proc.  §§  1903,  1904.  The  widow's 
description  of  her  husband's  express  bits* 
iness  shows  that  it  was  really  an  individ- 
ual enterprise  conducted  chiefly  by  himself, 
with  the  oeeasional  assistance  of  other 
drivers,  in  which  the  horses  and  wagons 
corresponded  to  a  mechanic's  tools  of  trade 
There  is  a  manifest  difference  between  an 
individual  express  business  such  as  thia 
was  and  the  business  carried  on  by  a  great 
express  company.  While  the  decedent's 
income  was,  to  some  extent,  derived  irom 
the  amount  he  had  invested  in  hia  horses 
and  wagons,  his  eaminga  were  chiefly  per- 
sonal, as  is  apparent  from  the  fact  that 
there  ceased  to  be  any  net  income  from 
the  business  after  his  death.  The  ease 
falls  within  the  doctrine  of  Kronold  v. 
New  York,  186  N.  Y.  40,  78  N.  E.  672, 
20  Am.  Neg.  Rep.  600,  where  the  element  of 
personal  earnings  was  held  to  predominate 
over  a  comparatively  small  and  incidental 
investment  of  capital. 

On  the  whole  we  conclude  that  no  error 
was  committed  by  the  learned  trial  judge 
in  the  ruling  which  has  been  considered, 
and  tlierefore  that  the  judgment  should 
be  affirmed,  with  costs. 

Cnddeback,  Hogan,  and  Pound,  JJ., 
concur. 

Hisoock,  Chase,  and  Collin,  JJ.,  dis- 
sent. 


Annotatioi^— Adinissibilityy  in  action  for  wrongful  death,  of  evidence  of 
profits  or  contributions  from  business  conducted  by  decedent 


For  other  notes  in  this  series  as  to 
tlie  admissibility,  character,  or  sufficien- 
cy of  evidence  to  show  pecuniary  loss 
from  the  negligent  killing  of  a  person, 
see  the  note  aj^pended  to  Raines  v. 
Southern  R.  Co.  ante;  1056,  where  the 
different  notes  presenting  different  as- 
pects of  this  matter  are  referred  to  at 
length. 
L.R.A.1918C. 


Wbere  labor  of  the  deceased  formed 
major  part  of  invest ment. 

At  page  36  of  the  note  in  52  L.R.A. 
on  the  general  subject  of  damages  for 
tort  as  affected  by  loss  of  profits,  it 
is  pointed  out  that  the  loss  of  earnings 
and  of  earning  power  from  personal  in- 
jury are  elements  of  damage,  and  evi- 
dence of  the  loss  of  profits  which  de- 
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pend  upon  the  personal  exertions  of  the 
person  injured,  as  distinguished  from 
those  which  depend  upon  the  investment 
of  capital,  may  be  given  in  evidence,  in 
an  action  for  personal  injuries,  not  as 
a  rule  of  damages,  but  as  tending  to  es- 
tablish the  extent  of  th«  injured  person's 
wealth,  earnings^  or  earning  power.  And 
at  page  38,  the  doctrine  is  asserted  that 
the  character  and  extent  of  the  business 
of  a  person  injured,  to  which  he  devoted 
his  personal  attention,  and  the  profits 
therefrom,  may  be  given  in  evidence  in 
an  action  to  recover  damages  for  per- 
sonal injury  preventing  him  from  trans- 
acting his  ordinary  business,  as  tend- 
ing to  establish  the  extent  of  his 
loss  of  earnings  or  earning  power. 
Sprbbk  y.  Erie  R.  Co.  ante,  1086, 
holds  that  the  rule  applicable  to  the  ad- 
missibility of  evidence  of  business  profits 
in  actions  for  personal  injuries  also  ap* 
plies  to  actions  for  the  negligent  kill- 
ing of  a  person  engaged  in  business,  and 
recognizes  that  such  evidence  is  not  ad- 
missible where  the  profits  arise  from  the 
capital  invested  in  the  business  rather 
than  frmn  the  labor  and  services  of  the 
decedent.  It  is,  however,  asserted  that 
this  rule  does  not  preelude  the  i^aia^ 
tiff  from  showing,  in  an  action  to  re- 
cover compensation  for  the  negligent 
killing  of  her  intestate,  the  amount  of 
money  which  the  decedent  was  in  the 
habit  of  contributing  to  the  support  and 
maintenance  of  his  family,  although 
these  contributions  came  from  the  prof- 
its of  his  business.  In  this  case,  however, 
the  court  also  pointed  out  that  the  busi- 
ness in  which  the  decedent  was  engaged 
was  an  express  business,  and  the  profits 
therefrom,  from  which  these  contribu- 
tions were  made,  were  very  largely  due 
to  his  personal  services  and  labor. 

Admission  of  evidence  of  profits  from 
a  business  in  which  the  capital  invested 
was  the  major  source  of  income  was 
denied  in  McCracken  v.  Consolidated 
Traction  Co.  (1902)  201  Pa.  384,  60  Atl. 
832,  holding  that  evidence  to  show  the 
prpfits  of  the  deceased  in  a  partnership 
business,  and  the  amount  of  money  that 
he  furnished  his  family,  was  not  ad- 
missible as  bearing  upon  the  amount 
of  damage  they  sustained  by  his  death. 

And  see  also  Read  v.  Brooklvn  Heights 
R.  Co.  (1898)  32  App.  Div.  503,  63  N.  Y. 
Supp.  209,  holding  that  evidence  of  the 
decedent's  profits  from  a  temporary 
partnership  of  which  he  was  a  member, 
and  which  was  engaged  in  performing 
public  contracts  secured  under  competi- 
tive bidding,  involving  the  use  of  capi- 
L.R.A.1918C. 


tal  and  property  by  the  decedent,  is  too 
speculative,  and  hence  is  inadmissible. 

And  see  Chicago,  B.  &  Q.  B.  Co.  v. 
Gunderson  (1898)  174  HL  495,  51  N.  E. 
708,  holding  that,  in  an  action  for  the 
wrongful  death  of  a  cheese  maker,  evi- 
dence as  to  the  condition  of  the  cheese 
making  business  is  not  admissible. 

The  following  cases,  however,  appar- 
ently hold  that  in  actions  of  this  charac- 
ter evidence  of  the  profits  made  by  the 
deceased  from  the  business  he  was  con- 
ducting at  the  time  of  his  injury  and 
death  is  admissible  as  bearing  upon  the 
earning  capacity  of  the  deceased  and  the 
pecuniary  k>ss  to  the  statutory  bene- 
ficiaries : 

—Schneider  v.  Chicago  R.  Co.  (1913) 
177  HL  App.  334^  holding  that,  where  the 
wife  of  the  decedent  was  associated  with 
him  in  his  business  and  knew  the  amount 
of  his  earnings,  and  his  bo<^s  of  account 
cannot  be  found,  her  testimony  as  to 
the  amount  of  his  earnings  is  admissi- 
ble; 

—Walters  v.  Chicago,  R.  I.  &  P.  B. 
Co.  (1875)  41  Iowa,  71,  holding  to  be 
admissible  evidence  «8  to  the  ownership 
of  a  mill  by  the  father  of  a  two-year-old 
child,  and  as  to  the  profits  received  by 
him  therefrom  as  bemng  upon  the  dam- 
ages to  the  estate  of  the  child,  on  the 
theory  that  the  child  might  follow  the 
occupation  of  the  fath^; 

— Shaber  v.  St.  Paul,  M.  &  M.  R.  Ca 
(1881)  28  ICnn.  103,  9  N.  W.  575,  hold- 
ing that  evidence  is  admissible  as  to 
the  decedent's  business  ability  and  suc- 
cess and  the  amount  of  property  he  had 
acquired  up  to  the  time  of  his  death,  for 
the  purjK)se  of  showing  the  pecuniary 
loss  to  his  widow  and  children  by  his 
death ; 

.  — ^Witte  V.  Atlantic  Coast  Line  R.  Co. 
(1916)  171  K  0.  309,  88  S.  E.  435,  hold- 
ing that,  as  bearing  upon  the  earning 
capacity  of  the  deceased,  evidence  is  ad- 
missible that  he  went  into  business  about 
two  years  before  receiving  the  injury 
from  which  he  died  having  a  certain 
sum  of  money,  and  when  his  estate  was 
wound  np  he  had  a  much  larger  amount, 
AnA  the  fftct  that  the  eridenee  was  based 
upon  the  decedent's  bank  book  and  state- 
ments by  the  decedent  and  his  wife  and 
mother  does  not  render  the  evidence  in- 
competent where  these  other  matters 
were  brought  out  on  cross-examination. 

And  see  Meyer  v.  Hart  (1897)  28  App. 
Div.  131,  48  W.  Y.  Supp.  904,  holdmg 
that  evidence  is  admissible  as  to  the 
earnings  and  probable  profits  of  the  de- 
ceased from  his  business;  Tilley  v.  Hud- 
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son.  River  R.  Co.  (1864)  29  N.  Y.  252, 
86  Am.  Dec.  207,  faoldixig'  that  evidence 
is  admissible  as  to  the  oapaeity  of  the 
decedent  to  conduct  business  and  make 
money. 

In  Blake  v.  Midland  R.  Co.  (1852) 
18  Q.  B.  93,  118  Eng.  Reprint,  35,  16 
Jur.  562,  21  L,  J.  Q.  B.  N.  S.  233,  for 
the  purpose  of  aiding  in  the  assessment 
of  damages,  evidence  was  given  by  the 
plaintiff  of  the  average  inoome  of  the  de- 
ceased from  the  profits  of  a  mercantile 
business  carried  on  by  the  firm  to  -which 
he  belonged,  and  of  the  valme  of  a  house 
and  furniture  which  belonged  to  him, 
it  appearing  that  the  plaintiff  married 
deceased  without  any  fortune  and  there 
had  been  a  child  by  the  marriage,  which 
had  died.  And  evidence  was  given  by 
the  defendant  of  the  terms  upon  which 
the  plaintiff  and  deceased  lived  together. 

It  has  been  held  that,  where  the  de* 
eeased,  &  married  woman  with  a  family, 
carried  on  a  certain  shirt  and  bosom 
business,  evidence  is  admisable  as  to  the 
manner  in  which  she  carried  on  the  busi- 
ness and  the  extent  thereof,  as  bearing 
upon  the  pecuniary  loss  to  her  husband 
and  children  by  her  death.  Meyer  v. 
Hart  (N.  T.)  supra,  holding  that  evi* 
denee  of  the  amount  of  work,  earnings, 
and  probable  profits  of  the  deceased,  a 
married  woman,  is  competent  in  an  ac- 
tion to  recover  for  her  wrongful  death 
in  behalf  of  her  husband,  where  there 
are  no  next  of  kin  surviving;  in  such 
case  the  husband  being  by  statute  en^ 
titled  to  the  entire  personal  estate  of 
his  deceased  wife;  Austin  v.  Metropoli- 
tan Street  R.  Co.  (1905)  108  App,  Div. 
249,  95  N.  Y.  Supp.  740,  holding,  where 
the  husband  was  the  sole  statutory  bene- 
ficiary of  the  damages  recoverable  for 
the  death  of  his  wife,  that,  if  there  is 
evidence  that  the  wife  was  engaged  in 
business  in  her  individual  beha&  and 
also  evidence  as  to  the  amount  that  she 
was  making  therefrom  and  as  to  her 
health  and  age,  it  is  error  to  instruct 
the  jury  to  award  only  nominal  damages, 
although  the  husband  was  living  apart 
from  his  wife  at  the  time  of  her  injury 
and  death,  since,  there  being  no  children, 
upon  her  death  he  would  under  the  stat- 
ute succeed  to  her  personal  estate. 

Wltere     decedent's     labor     fnmislies 
major  part  of  income. 

It  is  clear  that,  where  the  profits 
from  the  business  arise  from  or  are 
created  by  the  personal  efforts  and  labor 
of  the  decedent,  evidence  thereof  is  ad- 
missible in  actions  of  this  character: 

— Diller  v.  Northern  California  Power 
L.R.A.imSC.  69 


Co.  (1912)  162  CaL  531,  123  Pac.  359, 
Ann.  Cas.  1913D,  908,  holding  that  evi- 
dence is  admissible  as  to  the  amount  the 
deceased  earned  in  his  business  as  real 
estate  dealer; 

— ^Evarts  v.  Santa  Barbara  Consol.  R. 
Co.  (1906)  3  CaL  App.  712,  86  Pac.  830, 
holding  that  evidence  is  admissible  that 
the  deceased  was  a  practising  physician 
having  patients  at  the  time  he  was  killed, 
as  bearing  upon  his  earning  capacity; 

— Christian  v.  Columbus  &  R.  R.  Co. 
(1892)  90  Ga.  124, 15  S.  E.  701,  holding 
that,  where  the  decedent  was  filling  a 
public  office  for  a  definite  term  of  years, 
the  amount  of  his  income  therefrom  is 
admissible  only  to  the  extent  of  show- 
ing the  pecuniary  loss  from  the  unex- 
pired term,  and  not  to  furnish  a  basis 
for  the  direct  computation  for  a  longer 
period ; 

— Boyce  v.  New  York  City  R.  Co. 
(1908)  128  App.  Div.  248,  110  N,  Y. 
Supp.  393,  holding  that  evidence  is  ad^ 
missible  as  to  the  amount  the  deceased 
received  as  salary,  and  also  as  to  his  in^ 
come  from  a  position  in  connection  with 
a  corporation,  where  his  interest  in  the 
capital  stock  of  this  corporation  was  re- 
ceived in  payment  of  services  rendered 
the  corporation; 

—-Wheeling  &  L.  E.  R.  Co.  v.  Parker 
(1906)  29  OMo  C.  C.  1,  holding  that  evi- 
dence of  the  value  of  decedent's  business 
as  a  fire  insurance  agent  is  admissible 
as  bearing  upon  his  earning  capacity 
when  living,  and  evidence  is  also  ad- 
missible as  to  his  personal  characteris- 
tics in  relation  to  people  whom  he  met 
in  business,  but  evidence  is  not  admissi- 
ble that  his  property  is  mortgaged ; 

— Boggess  V.  BaftimoTe  4  O.  R.  Co. 
(1912)  234  Pa.  379,  83  Atl.  356,  holding 
that  evidence  is  admissible  as  to  the 
salary  of  the  deceased  as  the  manager 
of  a  firm,  or  as  to  his  profits  from  a  busi' 
ness  requiring  but  little  capital;  in  snob 
case  evidence  is  also  admissible  as  to 
the  monthly  allowance  he  gave  his  wife. 

In  Memphis  Consol.  (Jas  &  E.  Co.  v. 
Letsor  (1905)  68  C.  C.  A.  453,  135  Fed. 
969,  writ  of  certiorari  denied  in  (1905) 
197  U.  S.  623;  49  L.  ed.  911,  25  Sup.  Ct 
Rep.  800,  an  action  to  recover  pecuni- 
ary loss  to  widow  and  children  by  the 
death  of  the  husband  and  father,  a  con« 
tractor,  evidence  of  his  contributions  to 
the  family  was  held  proper  as  bearing 
upon  his  earning  capacity,  no  witness 
being  able  to  testify  definitely  as  to  de- 
cedent's income  from  his  business. 

Evidence  as  to  income  from  farm. 

In  some  jurisdictions  is  is  held  that, 
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where  the  deceased  was  a  farmer,  evi- 
dence is  admissible  as  to  the  amount  of 
crops  he  raised,  or  the  profits  he  made 
from  his  bnsiness,  and  his  accumulations 
therefrom,  for  the  purpose  of  showing 
the  pecuniary  loss  to  his  statutory  bene- 
ficiaries by  his  death: 

— Memphis  Consol.  Gas.  &  E.  Co.  v. 
Letsor  (Fed.)  supra,  holding  that  evi- 
dence of  what  the  decedent  earned  upon 
his  farm  is  admissible  as  bearing  upon 
his  earning  capacity; 

—Wrightsville  &  T.  R.  Co.  v.  Gomto 
(1907)  129  Ga.  204,  58  S.  E.  769,  hold- 
ing that  evidence  is  admissible  as  to  the 
occupation  of  deceased  and  the  amount 
of  money  he  usually  made  each  year  as 
a  farmer,  as  bearing  upon  his  earning 
capacity; 

— International  &  G.  N.  R.  Co.  v. 
Kuehn  (1893)  2  Ter.  Civ.  App.  210,  21  S. 
W.  58, 12  Am.  Neg.  Cas.  602,  holding  that 
evidence  is  admissible  as  to  the  amount 
of  crops  the  decedent  could  raise  in  a 
year  and  the  amount  of  money  he  could 
earn  * 

— Sebille  v.  Dunn  (1917)  —  R.  I.  — , 
99  Atl.  831,  holding  that  evidence  as  to 
the  crops  raised  by  the  deceased  and  his 
income  therefrom,  his  personal  expenses, 
and  expenses  of  maintaining  the  farm,  is 
admissible ; 

— Ryan  v.  Oshkosh  Gaslight  Co. 
(1909)  138  Wis.  466,  120  N.  W.  264, 
holding  that  evidence  is  admissible  as 
to  the  profits  made  by  the  deceased  in 
business  as  a  truck  farmer,  and  upon 
this  point  evidence  is  admissible  as  to 
the  number  of  acres  he  cultivated,  the 
crops  he  raised,  and  the  profits  there- 
from. 

In  recognizing  and  implying  this  rule 


it  has  been  held  that  where,  from  the 
very  nature  of  things^  it  is  impossible 
to  determine  with  accuracy  the  income 
and  expenses  of  the  deceased,  a  lack 
of  accurate  figures  will  not  preclude  the 
recovery  of  substantial  damages,  if  the 
testimony  furnishes  sufficient  material 
from  which  a  reasonably  fair  computa- 
tion ean  be  made.  Sebille  v.  Dunn  (&. 
I.)  supra.  In  this  case  deceased  was 
a  farmer  and  kept  no  books  or  memoran- 
da which  would  furnish  any  assistance 
in  arriving  at  either  his  gross  or  net 
income. 

In  other  jurisdictions,  however,  evi- 
dence of  the  profits  made  by  the  de- 
ceased in  his  business  of  farming  or 
truck  gardening,  or  the  amount  of  crops 
he  raised  in  previous  years^  has  been  held 
inadmissible  as  being  too  speculative: 

— ^Louisville  &  N.  £L  Co.  v.  Howard 
(1891)  90  Tenn.  144, 19  S.  W.  116,  hold- 
ing that  it  is  competent  to  show  the 
ability  and  capacity  for  labor  of  the  de- 
ceased, as  well  as  his  skill  in  any  par- 
ticular art  or  profession,  in  order  to 
show  what  he  was  capable  of  earning, 
but  that  evidence  is  inadmissible  as  to 
the  minimum  value  of  his  crops  for  dif- 
ferent years,  for  such  evidence  is  mere 
speculation,  since  the  next  year  or  years 
might  not  be  so  abundant  or  favorable; 

— ^Hewlett  V.  Brooklyn  Heights  R.  CJo. 
(1901)  63  App.  Div.  423,  71  N.  Y.  Supp. 
531,  holding  that,  where  the  decedent 
was  a  market  gardener,  evidence  is  not 
admissible,  as  bearing  upon  his  income, 
as  to  the  quantity  of  garden  truck  he 
sold  each  week  or  the  amount  received 
from  it,  since  this  income  involved  the 
I  use  of  capital  as  well  as  labor. 
I  A.  G.  S. 


MICHIGAN  SUPREMB  COURT. 

JOSEPH  SCEBA*  Admr.,  etc.,  of  Roaalia 
Sceba,  Deceased,  Plff.  in  Err., 

V. 

MANISTEE  RAILWAY  COMPANY. 

(189  Mich.  308,  155  N.  W.  414.) 

Appeal  —  error  In  charge  —  right  to 
complain. 

1.  One  cannot  complain  of  a  charge  upon 
an  issue  which  the  jury  found  in  his  favor. 
For  other  oases,  see  Appeal  and  Error,  VIL 

k,  4,  in  Dig.  1-52  A'.  8, 


evidence  —  death  of  child  —  character. 

2.  Upon  the  question  of  damasres  to  be 
recovered  by  parents  for  the  negligent  kill- 
ing of  their  infant  child,  the  mother  may 
testify  f|8  to  its  being  kindly,  tractable,  and 
obedient. 

For  other  cases,  see  Evidence,  XI.  a,  in  Dig. 
1-52  JV.  S. 

Same  —  opinion  as  to  valne  of  serrlces. 

3.  Upon  the  question  of  damages  to  be 
awarded  parents  for  the  wrongful  death  of 
their  infant  child,  the  mother  may  tegtify 
as  to  the  comparison  of  the  cost  of  main- 
tenance of  the  child  and  the  value  of  lU 
labor,  and   also  as  to  whether  or   not  the 


Note. —  As  to  admissibility  of  opinion 
evidence  to  show  pecuniary  loss  in  action 
for  wrongful  death,  see  annotation  following 
this  case,  post,  1096.  For  other  questions 
in  relation  to  evidence  in  measure  of  dam- 
ages in  action  for  death,  see  references  in 
L.R.A.1918C. 


the  first  part  of  the  annotation  foIlowin<: 
Raines  v.  Southern  R.  Co.  ante,  1056:  and 
generally  as  to  questions  distinctive  to  the 
action  for  death,  see  L.R.A.  Indexes  under 
the  titles,  "Death"  and  "Damages,"  subtitles, 
"Measure  of  compensation — Death.^ 
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benefits    to   be    derived    from    its    eervices 
would  increase  or  diminisli  with  time. 
For  other  cases,  see  Evidence,  VII.  /,  in  Dig. 
1^2  N,  8. 

Same  —  habits  of  child. 

4.  Persons  acquainted  with  a  child  may 
testify  as  to  its  disposition  and  habits  of 
obedience,  in  an  action  by  its  parents  to  re- 
cover damages  for  its  wrongful  death. 
For  other  ctisea,  see  Evidence,  Vli.  e,  in  Dig. 

1-52  N.  a. 

(December  21,  1915.) 

f?  RROR  to  the  Circuit  Court  for  Manis- 
^  tee  County  to  review  a  judgment  in 
plaintiff's  favor  for  an  inadequate  amount, 
and  denying  a  motion  for  new  trial,  in  an 
action  brought  to  recover  damages  for  the 
alleged  wrongful  death  of  plaintiff's  de- 
cedent.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  Smurthwalte,  for  plaintiff 
in  error: 

Witnesses  may  be  called  to  testify  to  the 
financial  benefit  of  the  child  to  its  parents. 

Cooper  V.  Lake  Shore  &  M.  S.  R.  Co.  tf6 
Mich.  261,  11  Am.  St.  Rep.  482,  33  N.  W. 
306;  Rainowski  v.  Detroit,  B.  C.  &  A.  R.  Co. 
74  Mich.  27,  41  N.  W.  847 ;  Hurst  v.  Detroit 
Citv  R.  Co.  84  Mich.  639,  48  N.  W.  44; 
Charlebois  v.  Gpgebic  &  M.  River  R.  Co.  91 
Mich.  59,  51  N.  W.  812;  Snyder  v.  Lake 
Shore  &  M.  S.  R.  Co.  131  Mich.  418,  91  N. 
W.  643;  Black  v.  Michigan  C.  R.  Co.  146 
Mich.  568,  109  N.  W.  1052. 

Messrs.  P.  T.  Glassmlre  and  Max  £. 
Neal,  for  defendant  in  error: 

The  proofs  should  contain  some  evidence 
of  a  pecuniary  loss  before  recovery  can  be 
had. 

Love  V.  Detroit,  J.  &  C.  R.  Co.  170  Mich. 
1,  135  N.  W.  963. 

A  witness  must,  to  some  extent  at  least, 
qualify  herself  touching  the  question  of 
damages;  mere  guesswork  will  not  suffice; 
a  defendant  requires  some  protection  from 
mere  conjecture. 

Feldman  v.  Detroit  United  R.  Co.  162 
Mich.  486,  127  N.  VV.  687. 

The  damages  are  necessarily  confined  and 
expressly  limited  to  the  pecuniary  loss  sus- 
tained. 

Charlebois  v.  Gogebic  &  M.  River  R.  Co. 
91  Mich»  59,  51  N.  W.  812. 

Stone,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  on  the  case  brought 
under  the  Death  Act  (3  Comp.  Laws  1897, 
|§  10,427,  10,428),  to  recover  damages  by 
reason  of  an  injury  resulting  in  the  death 
of  plaintifl^s  decedent.  At  the  time  of  the 
injury  complained  of,  the  defendant  owned 
and  operated  an  electric  street  railway  line 
I..R.A.1918C. 


in  and  through  the  city  of  Manistee.  It 
was  laid  upon  Eighth  street,  two  blocks  from 
Kosciusko  street  on  the  west,  to  Vine  street 
on  the  east.  Englemann  street  crosses 
Eighth  street  one  block  east  of  Kosciusko 
street,  in  a  well-settled  neighborhood  where 
tliere  were  many  people,  including  children, 
passing.  The  closed  cars  used  by  the 
defendant  at  that  time  were  known  as  "pay 
as  you  enter"  cars,  and  one  man  performed 
the  duties  of  conductor  and  motorman.  The 
plaintiff,  with  his  wife  and  two  children^ 
— a  boy  about  seven  years  old,  and  Rosalia, 
a  girl  aged  five  years  and  three  months, — 
resided  on  the  east  side  of  Englemann  street 
about  200  feet  north  of  Eighth  street.  He 
owned  a  house  and  lot  there.  Plaintiff  was 
a  laboring  man,  and  had  steady  employment 
only  a  part  of  the  time.  In  September, 
1914,  the  child  Rosalia  began  going  to 
school,  attending  the  kindergarten  depart- 
ment, located  south  and  west  of  the  home. 
The  usual  course  traveled  by  the  little  girl 
in  going  to  school  was  south  from  the  home, 
crossing  the  street  railway  track  to  the 
south  side  of  Eighth  street,  then  west  one 
block  to  Kosciusko  street,  and  thence  south 
one  block  to  the  schoolhouse.  She  usually 
returned  bv  the  same  route.  Her  school 
hours  consisted  of  the  forenoon  session  only. 
On  October  '28,  1914,  Rosalia  went  to  school 
at  the  usual  hour  and  remained  during  the 
session,  was  released  at  about  11  o'clock, 
and  started  for  home.  One  witness  who 
saw  her  said  she  was  "tripping"  along  on 
the  sidewalk  on  the  south  side  of  Eighth 
street.  She  arrived  at  the  corner  of  Engle- 
mann and  Eighth  streets,  and  took  a  diag- 
onal course  from  the  southwest  to  the 
northeast  corner.  While  crossing  the  track 
she  was  overtaken  and  struck  by  one  of  the 
defendant's  eastbound  cars,  described  as 
above,  and  was  instantly  killed.  It  was  a 
bright,  clear  day,  and  there  were  no  objects 
to  prevent  a  clear  view  of  the  situation. 
The  declaration  alleged  numerous  acts  of 
negligence,  among  them  being  that  defend- 
ant failed  and  neglected  to  operate  its  car 
slowly,  and  failed  and  neglected  to  have  its 
car  under  proper  control,  and  failed  to  keep 
and  maintain  a  diligent  outlook  for  the 
safety  of  persons  upon  said  street  crossing, 
and  also  failed  and  neglected  to  use  quick 
stopping  devices,  and  to  ring  gongs,  bells, 
or  other  known  signals  when  approaching 
the  said  crossing. 

The  evidence  varied  as  to  the  speed  of  the 
car;  the  motorman  swearing  that  he  was 
not  running  to  exceed  10  or  12  miles  an 
hour,  while  another  witness  testified  a-* 
follows:  "In  my  judgment  that  car  which 
struck  this  child  was  traveling  at  that  time 
I  at  20  miles  an  hour,  anyway;  that  would 
be  my  best  judgment.'' 
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We  shall  not  state  in  detail  the  evidence 
relating  to  the  claimed  negligence  of  the 
defendant,  for  the  reason  that  the  question 
was  submitted  to  the  jury,  and  they  found 
a  verdict  for  the  plaintiff,  and  the  defendant 
has  not  appealed. 

(1 )  It  is  sufficient  to  say  that  an  exami- 
nation of  the  record  satisfies  us  that  the 
question  of  negligence  was  one  for  the  jury; 
and,  they  having  found  for  the  plaintiff,  he 
cannot  be  heard  to  complain  of  the  charge 
upon  that  branch  of  the  case,  the  error,  if 
any,  being  harmless. 

Upon  the  trial  of  the  case  it  appeared 
that  Rosalia  was  an  active  girl,  in  pood 
physical  condition;  that  the  plaintiff  was 
thirty-nine  years  old;  that  his  father  and 
mother  were  both  living;  that  the  former 
was  seventy-seven  and  the  latter  sixty-five 
years  of  age;  and  that  the  expenses  of  the 
child's  funeral  and  burial  were  $71,  not  in- 
cluding the  cemetery  lot. 

The  mother  of  the  child,  Josephine  Sceba, 
was  sworn  on  behalf  of  the  plaintiff. 

Tlie  following  is  her  testimony,  and  the 
rulings  of  the  trial  court  relating  to  it : 

I  am  the  wife  of  Joeeph  Sceba  and  the 
mother  of  Rosa  Sceba.  I  am  twenty-eight 
years  old.  My  father  and  mother  are  both 
living.  They  live  out  in  the  country.  My 
lather  is  sixty-four  years  of  age  and  my 
mother  is  fifty-nine.  They  are  in  good 
health.  My  health  is  fine.  At  the  time  of 
her  death  Rosa  was  five  years,  two  months, 
and  about  eighteen  days  old.  She  was  bom 
on  the  10th  day  of  August,  in  the  year  of 
1909.  Up  to  the  time  of  her  death  she  had 
good  health. 

Q.  And  what  was  her  disposition  as  to 
being  kindly,  tractable,  and  obedient? 

Counsel  for  defendant:  We  object  to 
that  as  immaterial  and  incompetent,  and 
the  manner  in  *  which  the  question  w&a 
asked. 

Court:     The  objection  is  sustained. 

Counsel  for  plaintiff:  Note  an  excep- 
tion. 

Counsel  for  plaintiff:  I  didn't  get  the 
ground  of  the  objection  or  the  ruling? 

Court:  Well,  it  simply  goes  to  the 
measure  of  damages,  and  that  is  what  you 
are  after. 

Counsel  for  plaintiff:     Yes. 

Court:  And  that  has  no  tendencv  to 
prove  damages  or  disprove  it.  It  is  liable 
to  be  prejudiced  on  that  subject. 

Counsel  for  plaintiff:  Well,  I  will  want 
to  ask  her  some  more  questions  on  that  line, 
and  I  will  say  to  you  that  in  several  cases 
it  is  held  to  be  competent. 

Court:  I  think,  if  you  will  examine  that 
casQ  you  will  find  the  questions  were  put 
in  a  different  aspect. 
L.R.A.1018C. 


Counsel  for  plaintiff:  If  it  is  the  form 
of  my  question,  I  would  be  glad  to  change 
that  for  you. 

Court:  You  can  prove  the  usefulness  of 
this   girl. 

Counsel  for  plaintiff:  That  is  what  I 
want  to  do. 

Court :  Proceed  and  do  it.  It  has  no  ten- 
dency to  do  it  the  way  you  put  it. 

Q.  State  whether  or  not,  Mrs.  Sceba,  this 
child  was  of  a  helpful  nature. 

A.  Yes,  sir.  She  was  willing  to  do  any- 
thing she  could  do,  or  help  me  in  any  way 
she  could.  She  was  good,  and  willing  to 
work,  and  she  was  always  coaxing  me  to 
do  something,  and  she  would  always  kiss 
me  after  I  should  tell  her  to  do  something, 
and  I  always  put  her  at  something  she 
could  do.  That  is,  quite  a  bit  she  could 
do  that  I  would  not  have  to  do. 

Q.  What,  if  any,  work  did  you  do,  other 
than  your  housework,  to  help  in  supporting 
the  family? 

A.  Well,  in  summer  I  had  a  garden  to 
take  care  of,  and  housework,  and  in  the 
winter  I  did  sewing  and  the  housework.  I 
had  all  I  wanted  to  do.  It  kept  me  going. 
Before  I  was  married,  my  work  was  farm 
work.  Since  I  was  married,  I  have  had 
a  garden  on  our  own  lot.  We  raised  all  the 
vegetables  that  were  used  in  the  house.  I 
raised  practically  all  the  vegetables  the 
family  needed.  Rosa  helped  me.  She  would 
water  the  cabbage  and  tomato  plants.  She 
would  help  me  weed.  She  would  water  the 
chickens  and  feed  them  and  gather  the  eggs. 
It  helped  me  quite  a  good  deal.  I  could 
be  at  something  else,  busy,  and  tell  her 
what  she  could  do.  I  could  depend  on  her. 
She  was  skilful.  I  made  the  clothes  for 
myself  and  children.  We  had  quite  a  few 
fruit  trees  on  the  lot,  and  she  picked  the 
fruit. 

Q.  In  the  manner  you  have  stated,  Mrs. 
Sceba,  how  would  the  benefits  derived  from 
her  work  and  earnings,  done  by  Rosa  for 
you,  compare  with  the  cost  of  her  main- 
tenance? 

Counsel  for  defendant:  We  object  to  that 
as  immaterial  and  incompetent,  as  the  rec- 
ord now  stands. 

Court:  I  am  inclined  to  think  it  is  in- 
competent. 

Counsel  for  plaintiff:  Think  it  is  what? 

Court:  Incompetent.  There  is  no  proof 
that  the  lady  has  ever  brought  up  any  other 
children,  or  had  any  experience  in  that  line- 
Counsel  for  plaintiff:  I  did  not  hear. 
Court:  There  is  no  proof  this  lady  ever 
brought  up  and  reared  any  other  child,  and 
no  proof  along  that  line,  and  no  proof  of 
experience  or  knowledge  on  her  part,  and 
you  are  calling  for  a  conclusion. 

Counsel    for    plaintiff:  On    her    personal 
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knowledge,  she  knows  what  it  cost  to  main- 
tain the  child. 

Court:  There  is  no  proof  she  had  any 
knowledge  what  it  cost  to  maintain  the 
child,  or  what  it  would  cost. 

Q.  I  will  ask  that  question. 

Q.  Do  you  know,  Mrs.  Sceba,  about  what 
it  would  cost  to  feed  and  clothe  the  child 
outside  of  your  vegetables? 

Counsel  for  defendant:  I  also  object  to 
that  for  the  reason  it  is  incompetent. 

Court:  The  objection  is  sustained.  It 
was  all  right  until  you  spoiled  it. 

Q.  You  have  no  knowledge  of  about  what 
it  would  cost  to  feed  and  clothe  your  daugh- 
ter? 

A.  Of  course  she  could  just  now  about 
earn  her  living  while  she  was  growing  better 
and  healthier,  or  I  mean  stronger,  with  her 
work  that  she  helped  me.  I  never  kept 
track  of  what  it  cost  to  clothe  her.  It 
did  not  cost  very  much,  because  I  made 
all  her  clothes  myself  and  her  hats  and 
bonnets, — all  except  her  shoes.  Her  shoes 
were  about  all  we  had  to  buy  for  her. 

Q.  I  will  ask  you  now,  how  the  cost  ot 
materials,  that  you  purchased  for  her  food 
and  clothing,  would  compare  with  what 
benefits  you  derived  from  her  little  efforts 
to  help  you  out? 

Counsel  for  defendant:  We  object  to  that 
as  incompetent  the  way  the  record  stands. 

Court:  I  will  sustain  the  objection,  for 
the  reason  she  has  already  answered  the 
question,  and  I  am  doubtful  whether  it  is 
competent  or  not.  She  has  already  said  it 
was  about  even. 

Counsel  for  defendant:  I  move  to  have 
that  answer  stricken  out,  if  she  answered  it. 

Counsel  for  plaintiff:  I  think  it  is  fairly 
competent. 

Court:  I  will  let  it  stand  for  the  time 
being,  but  it  is  pretty  close  to  the  line. 

Q.  Now,  Mrs.  Sceba,  with  your  knowl- 
edge of  the  disposition  of  Hosa,  you  can 
state  whether  or  not  her  efforts  in  that 
behalf,  and  the  benefits  that  were  derived 
from  her  services,  would  increase  or  dimin- 
isli? 

Counsel  for  defendant:  I  object  to  that 
as  incompetent. 

Court:  The  objection  is  sustained.  I 
think  it  is  a  question  for  the  jury. 

Counsel  for  plaintiff:  Give  me  an  excep- 
tion. 

A.  Bosa  was  of  medium  size  for  her  age. 
I  did  not  work  out  for  other  people  at  any 
other  work  except  sewing. 

Q.  State  whether  or  not  you  have  had 
opportunity  to  w'ork  out  to  any  greater  ex- 
tent as  this  child  grew  older? 

Counsel  for  defendant:  We  object  to  that 
as  incompetent  and  immaterial. 

Court:  I  think  so.  It  calls  for  a  con- 
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elusion  based  upon  the  future,  of  which 
she  could  have  no  knowledge,  from  the 
evidence  already  in,  and  which  may  here* 
after  be  put  in  the  case.  In  other  words, 
I  think  to  admit  that  line  of  proof  would 
be  an  invasion  of  the  province  of  the  jury. 

Counsel  for  plaintiff:  There  are  two 
classes  of  cases  in  Michigan  on  that  subject. 
.  .  .  (Here  followed  a  discussion  of  the 
Michigan  cases  herein  referred  to.) 

Court:  I  am  trying  to  rule  right  along 
the  other  case  you  are  talking  about. 

Counsel  for  plaintiff:  If  your  Honor  is 
aware  of  the  case,  I  ^  have  nothing  further 
to  say. 

Court:  I  don't  think  there  is  anything 
in  that  case  that  would  admit  the  proof  I 
have  ruled  out. 

Counsel  for  plaintiff:  Under  the  prior 
case  it  was. 

Court:  I  do  not  know  any  case  it  was. 

Counsel  for  plaintiff:  I  think  they  have 
got  that  pretty  well  down  to  solid  rock^ 
when  they  state  the  jury  was  as  good  a 
judge  as  the  ptu-ents  or  anybody  else.  That 
is  all  of  this  witness.  You  may  cross- 
examine. 

Cross-examination:  "Our  little  girl  first 
began  going  to  school  the  beginning  of 
September,  1914.  She  was  in  the  kinder- 
garten.    Miss  Lorcnz  was  her  teacher. 

Court:  I  think,  in  order  to  make  this 
record  safe,  I  will  strike  from  the  record 
the  testimony  of  this  witness  of  w^hat  the 
child  earned  and  expenses  of  maintenance, 
as  about  equal.  That  is  the  substance  or 
gist  of  what  she  said.  I  will  strike  it  out. 
It  calls  for  a  conclusion,  and  it  calls  for 
simply  the  sentiment  of  this  mother  as 
to  the  value  of  the  services  of  this  little 
girl.  There  is  nothing  to  base  it  upon. 
She  has  given  her  testimony,  and  she  has 
nothing  upon  which  she  can  make  that  as- 
sertion. It  is  for  the  jury  to  say,  and  not 
for  her  to  say.    It  can  be  stricken  out. 

Counsel  for  plaintiff:  Note  an  exception. 

The  case  was  submitted  to  the  jury,  and 
the  trial  resulted  in  a  verdict  for  the  plain- 
tiff in  the  sum  of  $71. 

In  the  course  of  its  charge  to  the  jury 
the  court  instructed  them  that  if  they  found 
for  the  plaintiff,  and  found  that  the  serv- 
ices of  the  child  during  her  minority  would 
have  exceeded  the  cost  of  her  maintenance, 
then  the  father  was  entitled  to  recover  that 
amount,  whatever  they  found  it  to  be;  that 
in  passing  upon  that  question  they  should 
take  into  consideration  the  probabilities  of 
the  life  of  the  child  and  the  probabilities 
of  the  lives  of  the  parents;  and  the  atten- 
tion of  the  jury  was  called  to  the  length 
of  the  lives  of  the  grandparents,  and  of  the 
father  and  mother  of  the  child,  and  of  the 
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state  of  health  of  the  grandparents  and  of 
the  father  and  mother,  and  of  the  state 
of  health  of  the  child  at  the  time  of  her 
death.     The  court  said: 

"All  these  things  you  are  to  take  into 
consideration  in  passing  upon  this  subject. 
If  you  find  for  the  plaintiflF,  if  he  is  en- 
titled to  recover  anything,  he  shall  recover 
the  cost  of  the  burial  of  the  child,  the 
amount  of  which  has  been  testified  in  the 
evidence  and  is  uncontradicted, — $71.    .    .    . 

**The  law  says  that  you  are  to  give  fair 
and  just  compensation  to  these  parents 
and  this  father,  the  j)laintiff  in  the  case, 
if  you  find  for  the  plaintiff,  in  regard  to 
his  pecuniary  loss,  and  nothing  else  at  all. 

"Counsel  has  made  some  figures  in  your 
presence.  They  are  not  controlling  upon 
you,  and  they  were  permitted  simply  as 
a  part  of  his  argument,  and  the  deductions 
he  makes,  or  seeks  to  make,  from  the  proofs 
in  this  case.  It  is  your  province  to  say 
finally  what  has  been  proved  in  the  case, 
and  what  the  damages  are,  if  there  are  any 
over  and  above  the  $71. 

"So,  I  say  to  you  finally  and  briefly  that 
if  you  find  the  defendant's  negligence  has 
been  established,  on  any  of  these  declared 
heads,  in  the  manner  I  have  suggested,  your 
verdict  will  be  for  the  plaintiff.     .    .     . 

"If  you  find  for  the  plaintiff,  he  is  en- 
titled to  receive  at  least  $71,  the  cost  of 
the  burial  of  the  little  girl.  If  you  find 
he  has  suffered  a  pecuniary  loss  because 
of  her  premature  and  early  death,  then  he 
is  entitled,  in  addition  to  the  $71,  to  what- 
ever you  may  fairly  and  justly  find  on 
that  head,  taking  into  consideration  ail 
the  evidence  in  the  case." 

There  was  a  motion  for  a  new  trial,  based 
upon  the  grounds,  among  others,  that  the 
verdict  was  wholly  inconsistent,  unjust,  and 
contrary  to  law,  and  that  the  damages 
awarded  were  wholly  inadequate. 

In  his  reasons  for  the  denial  of  the  mo- 
tion for  a  new  trial,  the  circuit  judge, 
among  other  things,  said:  "It  is  true  that 
a  verdict  like  this  shocks  the  sense  of  man- 
kind, but  that  is  because  we  have  a  sym- 
patliy  which  the  law  absolutely  prohibits 
the  jury  from  indulging  in,  or  the  court 
either.  In  my  opinion,  the  law  should 
permit  damages  for  grief  and  sorrow,  and 
then  there  would  be  damages  of  a  substan- 
tial and  tangible  kind.  My  understanding 
is,  the  lawmakers  refuse  to  indulge  that, 
because  it  has  been  said  by  some  writers 
that  that  would  put  a  premium  on  the 
death  of  the  child  and  jeopardize  its  life 
in  very  many  cases;  and  that  is  probably 
true;  neverthelese,  so  long  as  the  law  is  as 
it  is,  and  makes  it  purely  and  solely  a  ques- 
tion of  pecuniary  loss  or  profits,  I  think 
the  verdict  is  right.  I  think  that  is  the 
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view  the  jury  took  of  it.  I  made  that  plain 
to  them,  or  tried  to,  that  they  could  not 
indulge  in  either  sympathy  or  prejudice, 
and  that  it  was  simply  a  matter  of  dollars 
and  cents.  There  were  men  on  that  jury 
who  know,  I  am  sure,  that  to  rear  a  girl 
from  the  cradle  to  her  legal  majority  is 
an  expensive  proposition.  Of  course,  it  is 
not  as  expensive  among  the  laboring  classes, 
but  there  were  members  of  that  class  on 
the  jury,  and  they  know.  And  the  peculiar 
thing  about  it  is  that  the  latest  decision^ 
on  that  subject  leave  the  whole  question 
of  damages  or  lack  of  it  to  the  judgment 
of  the  jury,  regardless  of  the  proof.  To  my 
mind,  that  is  a  perversion  of  every  prin- 
ciple of  the  law;  but  if  it  is  the  law,  and 
is  to  obtain  as  the  law,  then  this  court  has 
no  right  to  enter  the  jury  box  and  say 
that  they  are  mistaken  in  their  judgment, 
because  it  is  their  judgment  and  nothing 
else,  and  it  is  based  upon  nothing.  Thei-i* 
wasn't  a  word  of  proof  in  the  case  as  to 
what  it  cost  to  maintain  this  child,  or  any 
other  child,  or  what  it  could  earn,  or  what 
any  other  child  could  earn.  There  was  some 
proof — a  little — as  to  what  the  child  did. 
And  I  say,  if  that  is  the  law,  then  I  have 
no  right  to  meddle  with  this  verdict  at 
all,  on  this  ground." 

A  judgment  was  entered  in  accordance 
with  the  verdict,  and  the  plaintiff  ha$ 
brought  the  case  here  upon  a  writ  of  error, 
and  there  are  twenty-nine  assignments  of 
error.  Many  of  these  relate  to  the  ques- 
tion of  negligence,  and,  for  the  reason  al- 
ready stated,  will  not  be  considered  by  us. 
The  assignments  of  error  relating  to  the 
question  of  damages  were: 

(2)  That  the  court  erred  in  sustaining 
the  objection  of  counsel  for  defendant  to 
the  following  question  put  to  Josephine 
Sceba  on  direct  examination:  "Wliat  was 
her  disposition  as  to  being  kindly,  tract- 
able, and  obedient?" 

(3)  Also,  in  sustaining  the  objection  of 
counsel  for  defendant  to  the  following  ques- 
tion asked  Josephine  Sceba:  **Q.  I  will 
ask  you  now  how  the  cost  of  materials 
that  you  purchased  for  the  food  and  cloth- 
ing will  compare  with  the  benefits  you 
derived  from  her  little  efforts  to  help  you?" 

(4)  Also,  in  sustaining  the  objection  to 
the  following  question:  "Q.  Now,  Mrs. 
Sceba,  with  your  knowledge  of  the  disposi- 
tion of  Rosa,  you  can  state  whether  or  not 
her  efforts  in  that  behalf,  and  the  benefits 
that  were  derived  from  her  services,  would 
increase  or  diminish?" 

(5)  Also,  in  sustaining  a  like  objection 
to  the  following  question :  "Q.  State  wheth- 
er or  not  you  would  have  had  opportunity 
to  work  out,  to  any  greater  extent,  as  this 
child  grew  older?' 
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(6)  That  the  court  erred  in- ruling  upon 
its  own  motion  in  striking  certain  oi  the 
testimony  of  Josephine  Sceba  from  the  rec^ 
x>rd,  as  above  set  forth. 

(7)  That  the  court  erred  in  sustaining 
the  objection  of  counsel  for  defendant  to 
the  following  question  asked  Nina  Lorenz: 
^'Q.  What  waa  her  disposition,  Miss  Lorenz, 
as  to  being  an  obedient  child?" 

The  23d  assignment  of  error  is  to  the 
ieffect  that  the  court  in  its  charge  to  the 
jury  erred  in  that  the  cost  of  the  burial 
was  emphasized,  and  practically  and  in 
effect  made  the  sole  basis  of  damages,  if 
the  jury  should  find  for  the  plaintiff.  The 
25th,  26th,  and  27th  assignments  of  error 
Are  based  upon  the  portion  of  the  charge 
above  set  forth.  The  28th  assignment  of 
«rror  is  to  the  effect  that  the  court  erred 
in  that  it  did  not  instruct  the  jury  as  to 
the  proper  and  lawful  manner  of  comput- 
ing the  damages  or  as  to  the  elements  of 
damages  to  the  plaintiff,  if  the  jury  should 
find  the  defendant  negligent  as  charged, 
which  caused  the  death  of  Rosalia  Sceba. 
The  29th  assignment  of  error  is  to  the 
effect  that  the  court  erred  in  denying  the 
motion  of  plaintiff  to  set  aside  the  verdict 
of  the  jury  and  the  judgment  entered  there- 
on, and  to  grant  a  new  trial  for  the  reasons 
set  forth  in  said  motion.  The  2d,  3d,  4th, 
5th,  and  6th  assignments  of  error  will  be 
•considered  together.  We  note  the  fact  that 
the  rulings  upon  which  error  id  assigned 
in  the  3d  and  5th  assignments  of  error  do 
not  appear  to  hate  been  excepted  to,  but 
the  ruling  of  the  court  in  striking  from  the 
record  certain  testimony  covered  by  the  6th 
assignment  of  error  was  duly  excepted  to. 

(2)  A  careful  perusal  of  this  record  has 
satisfied  us  that  there,  was  prejudicial  error 
in  the  rulings  of  the  court  relating  to  the 
testimony  of  Joaophiae  Sceba.  In  the  ear- 
lier cases  of  Cooper  v.  Lake  Shore  &  M,  S. 
R.  Co.  66  Mich.  261,  11  Am.  St.  Rep.  482, 
33  N.  W.  306;  Rajnowski  v.  Detroit,  B.  C. 
^  A.  R.  Oo.  74  Mich.  20»  41  N.  W.  849; 
Hurst  V.  Detroit  City  R.  Co.  84  Mich.  539, 
48  N.  W.  44;  Charlebois  v.  Gegobic  &  M. 
River  R.  Co.  91  Mich.  59,  51  N.  W.  812;  and 
4Snyder  v.  Lake  Shore  A;  M.  S.  R.  Co.  131 
Mich.  418,  91  N.  W.  643,  it  was  the  practice 
i:o  offer  testimony  generally,  consisting  of 
the  judgment  or  opinion  of  witnesses  as  to 
the  probable  earnings,  on  the  one  hand,  and 
4soBt  or  expense  of  rearing  a  child  until 
majority,  upom  the  others  and  it  was  held 
that  testimony  throwing  any  light  upon 
what  the  pecuniary  injury  resulting  from 
•death  would  be  was  admissible.  And  in 
the  Hurst  Case  this  court  said:  "Some 
pecuniary  injury  or  loss  must  be  shown  by 
the  evidence.^'  In  the  Charlebois  Case  it 
-was  said  that  the  plaintiff  must  show  that 
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some  person  had  suffered  some  pecuniary 
injury  by  the  death,  and  that  the  statute 
did  not  imply  that  damages  and  pecuniary 
loss  necessarily  followed  from  the  negligent 
killing.  In  the  Rajnowski  Case,  it  was 
held  that  ''the  testimony  of  witnesses  who 
are  shown  by  their  knowledge  or  experience 
to  be  qualified  to  express  an  opinion  upon 
the  pecuniary  value  of  such  a  life  is  admis- 
sible, not  for  the  purpose  ^of  controlling, 
but  of  aiding,  the  jury  in  arriving  at  a 
just  conclusion." 

In  the  Cooper  Case  a  judgment  of  $1,550 
upon  the  death  of  a  girl  eleven  years  of 
age  was  sustained;  and  it  was  held  that 
the  jury  could  not  give  damages  founded 
upon  their  fancy  or  based  upon  visionary 
estimates  of  probabilities  or  chances.  In 
the  Snyder  Case  the  action  of  the  lower 
court  in  refusing  to  set'aside,  as  inadequate, 
a  verdict  of  $250  for  negligently  causing 
the  death  of  a  boy  between  eleven  and  twelve 
years  old,  was  sustained. 

In  the  case  of  Black  v.  Michigan  C.  R. 
Co.  146  Mich.  568,  109  N.  W.  1052,  this 
court  did  not  hold  that  such  evidence,,  as 
above  referred  to,  was  not  admissible,  but 
did  hold  that  where  evidence  had  been 
given  as  to  the  age,  calling,  and  condition 
of  health  of  the  father,  and  of  the  age  and 
condition  of  the  mother,  together  with  evi- 
dence that  the  child  was  healthy,  intelligent, 
of  a  good  disposition,  and  obedient  to  ltd 
parents,  that  was  sufficient  to  authorize  an 
award  of  substantial  damages;  and  the 
court,  in  that  case,  refused  to  set  aside  a 
verdict  of  $1,500  damages.  Justice  Moore, 
who  wrote  the  opinion  of  the  court,  after 
quoting  the  reasons  of  the  circuit  judge  in 
his  denial  of  a  motion  for  a  new  trial«  and 
after  calling  attention  to  the  cases  of  Par- 
sons T.  Missouri  P.  R.  Co.  94  Mo.  286,  6 
S.  W.  464,  and  Chicago  v.  Hesing,  83  111. 
204,  25  Am.  Rep.  378,  and  other  authori- 
ties, concluded  his  opinion  in  these  words: 
"The  jurors  have  all  been  boys.  The  aver- 
age juror  knows  the  conditions  which  sur- 
round a  boy  in  a  family  like  that  of  plain- 
tiff. We  think  it  cannot  be  said,  as  a 
matter  of  law,  that  there  was  no  basis  upon 
which  to  find  a  verdict  for  pecuniary  loss." 

This  case  has  since  been  cited  with  ap- 
proval. 

Applying  either  rule  of  evidence,  as  in- 
dicated by  the  above-named  cases,  we  think 
the  ruling  of  the  trial  court  was  prejudi- 
cially erroneous  in  refusing  to  permit  Jo- 
sephine Sceba  to  answer  the  question, 
"What  was  her  disposition  as  to  being 
kindly,  tractable,  and  obedient?"  and  the 
question  covered  by  the  4tli  assignment  of 
error,  and  in  striking  out  the  testimony 
referred  to  by  the  court,  covered  by  the 
6th  assignment  of  error.     It  is  no  answer 
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to  say  that  the  mother  did  not  testify  in 
dollars  and  cents  as  to  the  value  of  the 
child's  earnings,  or  the  expense  of  main- 
tenance. She  had  testified  generally  as  to 
the  nature  and  extent  of  those  services,  and 
the  eixpense  she  had  been  put  to  in  cloth- 
ing the  child.  Her  opinion  or  judgment, 
whether  the  child's  efforts,  and  the  benefits 
derived  from  her  services,  would  in  the 
future  increase  or  diminish,  was  admissible. 
We  think  she  was  competent  to  testify  upon 
that  subject.  Such  testimony  would  not  be 
mere  speculation,  conclusion,  or  sentiment, 
but  would  have  had  a  tendency  to  prove 
pecuniary  damage.  By  the  rulings  above 
referred  to,  the  jury  were  deprived  of  tes- 
timony which  would  probably  have  aided 
them  in  reaching  a  substantial  verdict  in 
the  case. 

In  denying  the  motion  for  a  new  trial, 
the  trial  judge  said:  ''There  wasn't  a  word 
of  proof  in  the  case  as  to  what  it  would 
cost  to  maintain  this  child,  or  any  other 
child,  or  what  it  could  earn,  or  what  any 
other  child  could  earn.  There  was  some 
proof — a  little — as  to  what  the  child  did." 

In  our  opinion,  the  principal  reason  why 
there  was  no  evidence  upon  those  subjects 
was  because  of  the  adverse  rulings  of  the 
court  in  dealing  with  the  testimony  of  Jo- 
sephine Sceba.  The  infirmity  in  the  charge 
of  the  court  was  that,  having  erroneously 
narrowed  the  subject  of  the  inquiry  of  the 
jury,  by  the  rulings  above  referred  to,  the 
doctrine  of  the  Black  Case  was  not  referred 
to,  but  was  wholly  ignored;  so  that  the 
jury  had  no  basis  for  the  assessment  of 
damages  beyond  the  funeral  expenses.  We 
note  the  fact,  however,  that  the  plaintiff 
did  not  present  any  requests  to  charge,  upon 
this  subject,  and  we  should  hesitate  to  re- 
verse the  case  upon  the  charge  alone. 


(3)  It  has  been  held  by  many  courts,  in- 
cluding those  cited  in  the  Black  Case,  that 
the  law  presumes,  in  the  case  of  the  death 
of  a  minor  child  by  wrongful  act,  that  there 
has  been  a  loss  for  which  compensatioB  may 
be  given  under  the  statute;  and  that  the 
loss  may  be  estimated  from  the  facts  proved, 
in  connection  with  the  knowledge  and  ex- 
perience possessed  by  all  persons  in  rela- 
tion to  matters  of  common  observation.  8 
R.  C.  L.  p.  835,  §  111,  citing  many  eases. 
While  the  verdict  appears  to  hove  shocked 
the  sense  of  the  trial  judge,  had  there  been 
no  errors  in  the  rulings  and  charge,  as  in- 
dicated, we  should  not  feel  lUce  holding  Uiat 
the  damages  awarded  were  wholly  inade- 
quate as  matter  of  law.  But  we  are  satisfied 
that  the  amount  of  the  verdict  was  the 
result  of  the  errors  above  pointed  out,  and 
that  the  jury  were  too  much  circumscribed 
in  their  inquiry  by  the  rulings  and  charge. 

(4)  The  witness  Nina  Lorens,  the  teach- 
er of  the  child,  was  asked  a  question,  above 
referred  to,  which,  being  objected  to  as  in- 
competent and  immaterial,  the  court  ex- 
cluded, using  the  language,  "Sustained  £io 
far  as  school  is  concerned,"  to  which  ruling 
plaintiff's  counsel  excepted.  We  hardly 
understand  the  purport  of  this  ruling.  We 
think  it  was  competent  for  this  witness,  or 
any  other  person  acquainted  with  the  child, 
to  testify  to  her  disposition  and  habits  of 
obedience.  The  record  shows,  however,  that 
this  witness  later  gave  testimony  as  to  the 
general  disposition  of  the  child,  and  we 
only  refer  to  this  ruling  because  it  was 
consistent  with  other  rulings  which  nar- 
rowed the  scope  of  the  jury's  inquiry,  and 
led  to  the  verdict  and  judgment  in  the 
case. 

For  the  errors  pointed  out,  the  judgment 
of  the  court  below  is  reversed,  and  a  new 
trial  granted. 


Annotatioii — ^Admissibflity  of  opinion  evidence  to  show  peciniary 

action  for  wrongful  death. 


lots  in 


For  other  notes  in  this  series  relative 
to  the  admissibility,  character,  or  suffi- 
ciency of  evidence  to  show  pecuniary 
loss  by  negligently  killing  a  person,  see 
note  appended  to  Raines  v.  Southern  R. 
Co.  ante,  1056,  where  the  different  notes 
presenting  different  aspects  of  this  mat- 
ter are  referred  to  at  lenght. 

General  subject  of  the  right  of  a 
witness  to  express  an  opinion  on  a  non- 
technical subject  because  of  the  impos* 
sibility  or  difficulty  of  reproducing  the 
data  is  discussed  in  State  v.  Pniett, 
L.R.A.1918A,  656. 
L.K.A.1918C. 


As  a  mle  the  unount  of  dam^es  re- 
coverable for  wrongful  death,  from  their 
very  nature  are  not  provable  by  direct 
evidence  or  by  the  opinion  of  witnesses. 
In  general  the  opinion  of  a  witness  as 
to  the  amount  which  would  compensate 
a  statutory  beneficiary  for  the  pecuniary 
loss  by  the  death  complained  of  would 
be  of  no  greater  value  than  the  opinion 
of  individual  members  of  the  jury,  and 
to  the  latter  the  statute  delegates  the 
power  as  well  as  the  duty  to  assess  such 
pecuniary  loss.  In  assessing  this  loss  it 
is  the  province  of  the  jury  to  use  their 
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own  judgment   and   esqperienoe   in  life, 
rather  than  that  of  any  witness.* 

In  some  matters,  however,  as  an  aid 
to  the  jury  opinion  evidence  is  received. 
Thus,  as  pointed  out  in  a  note  appended 
to  Ruehl  V.  Lidgerwood  Rural  Teleph. 
Co.  ante,  1071,  the  use  of  mortality 
tables  is  very  generally  indulged  in  to 
aid  the  jury  in  ascertaining  the  life  ex- 
pectancy of  the  deceased  and  his  bene- 
ficiaries, although  these  tables  are  pure- 
ly a  matter  of  opinion  or  computation 
based  upon  mortuary  records  of  a  large 
number  of  people  for  a  given  period  of 
time.  And  the  computation  of  experts 
as  to  expectancy  of  the  life  of  the  de- 


ceased,  based  upon  these  tables,  may  be 
received  in  evidence,  and  experts  may 
testify  therefrom  as  to  the  probable 
duration  of  the  life  of  the  deceased  had 
he  not  been  killed.' 

As  to  the  valne  of  services  or  amount 
of  earnings. 

Opinion  evidence  may  be  based  upon 
very  intimate  knowledge  of  and  relation- 
ship with  the  deceased,  and  in  this  re« 
gard  the  witness  may  stand  in  a  better 
position  to  judge  than  the  jury  does. 
Under  these  circumstances,  at  least 
where  the  evidence  relates  to  a  matter 
of  value,  opinion  evidence  by  such  a  wit- 


1  As  to  the  measure  of  damages  it  is 
proper  for  the  jury  to  exercise  their  own 
judgment  upon  the  facts  in  proof  by  con- 
sidering them  in  connection  with  their 
own  knowledge  and  experience  which  they 
are  supposed  to  possess  in  common  with 
the  generality  of  mankind.  It  is  not  neces- 
sary or  proper  that  witnesses  should  have 
expressed  an  opinion  as  to  the  amount  of 
such  pecuniary  loss.  Chicago  v.  Major 
(1857)  18  lU.  349,  68  Am.  Dec.  553. 

Houston  4t  T.  C.  R.  Co.  v.  Maxwell  (1910) 
61  Tex.  Civ.  App.  8(),  128  S.  W.  160,  hold- 
ing that  the  amount  of  damages  suffered 
from  personal  injuries  outside  of  the  ex- 
penses incurred  for  medical  bills,  nursing, 
etc.,  are  in  their  very  nature  not  provable 
by  witnesses.  Should  a  witness  undertake 
to  state  what  would  compensate  a  party 
for  physical  and  mental  suffering,  he  would 
simply  be  giving  his  opinion  of  the  matter 
based  on  the  circumstances  proved.  He  is 
in  no  better  position  to  form  a  correct  con- 
clusion than  are  the  jury.  The  jury  must 
form  their  conclusions  from  their  general 
knowledge  and  principles  applied  to  the 
facts  and  evidence,  and  to  nothing  else. 

Union  P.  R.  Co.  v.  Dunden  (1887)  87 
Kan.  1,  14  Pae.  501,  holding  it  unneces- 
sary that  any  witnesses  should  have  ex- 
pressed an  opinion  as  to  the  amount  of 
pecuniary  loss,  for  the  damages  are  to  be 
assessed  by  the  jury  with  reference  to  the 
pecuniary  injury  sustained  by  the  next  of 
kin  in  consequence  of  the  death  complained 
of,  including  not  only  the  actual  present 
loss  which  the  death  produces  aiid  which 
can  be  proved,  but  also  prospective  losses. 
How  these  pecuniary  damages  are  to  be 
measured,  or  what  shall  be  the  amount,  is 
left  largely  to  the  discretion  of  the  jury. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hitt  (1905) 
76  Ark.  227,  88  S.  W.  908,  rehearmg  denied 
in  (1905)  76  Ark.  234,  88  S.  W.  990,  hold- 
ing that  a  life  insurance  agent  is  compe- 
tent to  testify  as  to  the  expectancy  of  the 
life  of  the  deceased  as  shown  by  mortality 
tables,  and  he  may  estimate  the  amount  re- 
quired to  purchase  an  annuity  equal  to  the 
decedent's  income. 

Valente  v.  Sierra  R.  Co.  (1907)  151  Cal. 
534,  91  Pao.  481,  holding  that  evidence  is 
admissible  that  the  life  expectancy  of  the 
L.R.A.1918C. 


beneficiary  is  as  great  or  greater  than  that 
of  the  deceased,  as  is  also  evidence  on  the 
part  of  the  defendant  tending  to  show  that 
the  life  expectancy  of  the  beneficiary  is  less 
than  that  of  the  deceased. 

2  JoUet  V.  Blower  (1893)  49  lU.  App.  464, 
holding  that  computations  by  experts  as 
to  the  expectancy  of  life  of  the  decedent 
based  upon  authorized  tables  of  general 
use  may  be  received  in  evidence. 

Louisville,  C.  &  L.  R.  Co.  v.  Mahony 
(1870)  7  Bush  (Ky.)  235,  holding  that  wit- 
nesses may  testify  as  to  the  probable  peri- 
od of  the  decedent's  life  by  reference  to 
recognized  American  life  tables. 

Steinbrunner  v.  Pittsburgh  &  W.  R.  Co. 
(1891)  146  Pa.  504,  28  Am.  St.  Rep.  806, 
23  Atl.  239,  holding  that  a  witness  may 
give  his  testimony  as  to  the  life  expectancy 
of  a  decedent  where  based  upon  mortality 
tables  of  recognized  standard. 

San  Antonio  &  A.  P.  R.  Co.  v.  Bennett 
(1890)  76  Tex.  151,  13  S.  W.  819,  holding 
that  witnesses  may  testify  from  mortality 
tables  as  to  the  number  of  years  the  de- 
ceased would  probably  have  lived  had  it 
not  been  for  the  wrongful  act  causing  his 
death. 

Gulf,  C.  &  S.  F.  R.  Co.  V.  Compton  (1890) 
75  Tex.  667,  13  S.  W.  667,  holding  that 
opinion  evidence  by  experts  is  admissible 
as  to  probable  duration  of  life  of  the  de- 
ceased. 

But  see  Erb  v.  Popritz  (1898)  59  Kan. 
264,  64  Am.  St.  Rep.  362,  52  Pac.  871,  hold- 
ing that  testimony  is  not  competent  to 
show  the  probable  duration  of  life  of  de- 
^jedent  where  based  entirely  upon  knowl- 
edge obtained  by  the  witness  from  life 
tables. 

It  has  been  held,  however,  that,  where 
amount  which  it  would  cost  to  purchase 
an  annuity  equal  to  the  amount  of  the  de- 
cedent's income,  based  upon  the  probable 
duration  of  his  life  had  he  survived,  is  in- 
competent as  bearing  upon  the  question  of 
damages.  Hinsdale  v.  New  York,  N.  H.  & 
H.  R.  Co.  (1903)  81  App.  Div.  617,  81  N.  Y. 
Supp.  356;  Fajardo  v.  New.  York  C.  &  H. 
R.  R.  Co.  (1903)  84  App.  Div.  354,  82  N.  Y. 
Supp.  912;  Mix  v.  Hamburg- American  S. 
S.  Co.  (1903)  85  App.  Div.  475,  83  N.  Y. 
Supp.  322. 
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ness  is  admissible  as  an  aid  to  the  jury 
in  assessing  the  pecuniary  loss  to  par- 
ents by  the  destruction  of  the  life  of 
a  child.  For  example,  a  parent  may  tes- 
tify as  to  the  value  of  a  child's  services 
in  the  family  and  his  earnings  as  com- 
pared with  the  cost  of  his  maintenance ;' 
or  as  to  his  probable  future  earnings;* 
or  the  probable  value  to  him  of  the 
decedent's  services  where  the  latter  had 
aided  him  in  his  work.*  And  in  an  ac- 
tion for  the  negligent  killing  of  a  five- 
year-old  boy,  parents  who  have  reared 
children  may  testify  as  to  the  net  value 
of  the  decedent's  services  during  minor- 
ity, based  upon  their  experience  and  the 
evidence  in  this  case.®  In  the  same  ju- 
risdiction, however,  it  has  been  held  by 
a  divided  court  that  opinion  evidence 
was  incompetent  as  to  the  value  of  the 
decedent's  life  to  his  family  where  based 
upon  matters  already  in  evidence,  in- 
cluding mortality  tables.' 


It  has  also  been  held  that  evidence 
is  admissible  as  to  the  present  worth 
of  the  decedent's  services  for  his  life  ex- 
pectancy based  upon  different  assump- 
tions as  to  his  earning  capacity.*  And 
opinion  evidence  is  admissible  as  to  the 
value  of  the  services  of  the  deceased 
to  her  husband  as  housekeeper.' 

It  has  been  held  that  opinion  evidence 
is  admissible  as  to  the  market  value,  in 
the  vicinity  of  the  decedent's  place  of 
residence,  of  the  services  of  the  manager 
of  a  newspaper  having  a  circulation  sub- 
stantially similar  to  the  one  of  which  the 
decedent  was  the  manager  at  the  time 
he  was  killed  ;^®  but  opinion  evidence  is 
not  admissible  as  to  the  amount  decedent 
might  earn  in  some  occupation  other 
than  that  which  he  was  pursuing  at  the 
time  he  met  his  death  ;^^  nor  is  opinion 
evidence  admissible  as  to  the  amount 
the  decedent's  services  would  have  been 
worth  when  he  reached  majority  had  he 


SSCEBA  V.  Manistee  R.  Co.  ante,  1090, 
holding  that  evidence  is  admissible,  in  an 
action  by  the  mother  of  a  child  negligently 
killed,  to  show  how  the  cost  of  the  main- 
tenance of  the  child  compared  with  the 
benefits  derived  from  her  services.  Al- 
though the  child  was  only  a  trifle  over  five 
years  of  age,  she  may  testify  that  these 
benefits  would  increase  as  the  child  grew 
older. 

Atrops  v.  Costello  (1694)  8  Wash.  140, 
35  Pac.  620,  holding  where  damages  are 
claimed  by  parents  for  the  future  earnings 
of  a  child  then  attending  school,  evidence 
is  admissible  as  to  the  probable  value  of 
such  earnings,  taking  into  consideration 
the  expense  of  the  future  schooling  of  the 
child  for  clothing,  lodging,  maintenance,  etc. 

♦  Snyder  v.  Lake  Shore  &  M.  S.  R.  Co. 
(1902)  131  Mich.  418.  91  N.  W.  643,  holding 
that  in  an  action  to  recover  compensation 
for  the  death  of  a  boy  between  eleven  and 
twelve  years  of  age,  it  is  competent  for 
the  father  to  testify  as  to  when  the  boy 
would  become  sufficiently  proficient  in  a 
trade  in  which  he  had  shown  aptitude  to 
earn  money,  and  as  to  the  amount  he  would 
thus  earn. 

Compare  with  Nave  v.  Alabama  G.  S.  R. 
Co.  (1892)  96  Ala.  264,  11  So.  391,  holding 
that  where  deceased  was  a  boy  sixteen  years 
old,  and  employed  as  a  flagman,  evidence  is 
not  admissible  as  to  what  his  services  would 
be  worth  when  he  reached  the  age  of  twen- 
ty-one years  if  he  had  lived. 

<^  Kansas  City,  M.  &  0.  R.  Co.  v.  Starr 
(1917)  —  Tex.  Civ.  App,  —,  194  S.  W,  637, 
holding  that  opinion  evidence  by  the  father 
of  decedent  is  admissible  as  to  the  probable 
value  to  him  of  the  services  of  the  deceased, 
a  boy  eleven  years  old  when  killed,  had  he 
lived  to  reach  the  age  of  fifteen  years. 

fiRajnowski  v.  Detroit,  B.  C.  &  A.  R.  Co. 
(1889)  74  Mich.  20,  41  N.  W.  847,  holding 
that,  as  bearing  upon  the  pecuniary  value 
L.R.A.1918C. 


of  the  life  of  a  young  child  during  rainority, 
witnesses  who  have  reared  children  from 
infancy  to  manhood  are  competent  to  ex- 
press  their  opinion  upon  the  value  of  the 
life  in  question. 

'Klanowski  v.  Grand  Trunk  R.  Co.  (1885) 
57  Mich.  626,  24  N.  W.  801,  holding  to  be 
incompetent  testimony  as  to  the  pecuniary 
value  of  the  life  of  the  deceased  to  his 
family,  where  the  opinion  of  the  witness 
is  based  upon  matters  already  in  evidence, 
together  with  life  tables  used  by  the  wit- 
ness in  making  his  computation. 

8  Storra  v.  Grand  Rapids  (1896)  110  Mich. 
483,  68  N.  W.  258,  holding  that  evidence 
may  be  given  as  to  the  present  worth  of 
the  decedent's  services,  based  upon  his  ex- 
pectancy of  life  and  upon  different  assump- 
tions as  to  his  earning  capacity. 

»  Craig  V.  Oiicago,  St.  P.  M.  &  O.  R,  Co. 
(1916)  97  Neb.  686,  150  N.  W.  648,  holding 
that  the  husband  may  testify  as  to  the 
value  of  his  wife's  services  in  an  action  to 
recover  for  her  wrongful  death. 

Dillon  v.  Hudson,  P.  &  S.  Electric  R.  Co. 
(1906)  73  N.  H.  367,  62  Atl.  93,  holding 
where  the  earning  capacity  of  the  decedent 
is  an  element  of  damage  for  her  wrongful 
death,  evidence  of  the  value  of  her  services 
^  as  housekeeper  in  her  husband's  family  is 
competent. 

10  Southern  Traction  Co.  v.  Hulbert 
(1916)  —  Tex.  Civ.  App.  — ,  177  S.  W.  551, 
holding  that  in  the  action  for  the  negligent 
killing  of  the  manager  of  a  newspaper,  opin- 
ion evidence  is  admissible  as  to  the  market 
value,  in  the  vicinity  of  th^  decedent's  place 
of  residence,  of  the  services  of  the  manager 
of  a  newspaper  having  a  circulation  similar 
to  the  one  of  which  the  decedent  was  the 


manager. 


"Atlanta  &  W.  P.  R,  Co.  v.  Kewton 
(1890)  85  Ga.  517,  11  S.  E.  776;  Atchison, 
T.  A  S.  F.  R.  Co,  V.  Chance  (1896)  67 
40,  45  Pac.  80. 
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lived.^*  Where  the  decedent  was  a  far- 
mer, opiDion  evidence  was  held  admissi- 
ble as  to  the  probable  receipts  from  the 


farm  while  he  operated  it^  this  being  the 
best  evidence  procurable  under  the  cir- 
cumstances.^* 


M  Nave  V.  Alabama  G.  S.  R.  Co.  (1892)  96  ,      "  Sebille  v.  Dunn  (1917)  —  R.  I.  — ,  99 
Ala.  264,  11  So.  391.  I  Atl.  831.  A.  G.  S. 


IOWA  SUPRE>fE  COURT. 

MRS.  EDNA  E.  NICOLL,  Admrx,  etc.,  of 
Walter   H.   McNulty,   Deceased, 

V. 

MRS.  EMMA  R.  SWEET,  Admrx.,  etc.,  of 
S.  S.  Sweet,  Deceased,  Appt. 

(163  Iowa,  683,  144  N.  W.  615.) 

Death  —  negligent  Injury  •—  predisposi- 
tion. 

1.  One  caufilng  pneumonia  in  another  by 
a  negligent  injury  cannot  escape  liability 
for  his  reBulting  death  by  the  fact  that  his 
state  of  health  predisposed  him  to  such  dis- 
ease 

For  other  cases,  see  Death,  II.  a,  in  Dig. 
l'-52  y.  8. 

Evidence  —  snfllclency  —  death  —  proxi- 
mate canse  —  pneumonia  following 
injury. 

2.  That  the  pneumonia  was  caused  by  the 
injnrv  may  be  found  where  there  is,  on  the 
one  hand,  testimony  that  the  person  for 
ivhose  wrongful  death  the  action  is  brought 
was  not  in  robust  health  at  the  time  of  the 
injury,  that  he  had  recently  suffered  from 
bronchitis  and  had  some  indications  of 
weakness  of  the  Inngs;  and,  on  the  other 
hand,  that  the  pneumonia  which  caused  his 
death  was  of  traumatic  origin,  and  that 
from  such  an  injury  as  the  deceased  had 
suffered  pneumonia  is  likely  to  follow  as  a 
natural  consequence. 

For  other  cases,  see  Evidence,  XII.  6,  in  Dig, 
1-^2  /V.  8. 

Same  —  res  ipsa  loquitur  ^>  fall  of 
cornice. 

3.  The  doctrine  of  res  ipsa  loquitur  ap- 
plies where  a  cornice  falls  from  a  building 
into  the  street,  to  the  injury  of  a  passer-by. 
For  other  eases,  see  Evidence,  II.  h,.  1,  f,  in 

Dig.  1-52  N.  8. 


Trial  —  instruction  —  refusal. 

4.  The  refusal  of  an  instruction  which  is 
fully  covered  by  instructions  given  by  the 
court  on  its  own  motion  is  not  error. 
For  other  cases,  see  Trial,  III.  b,  in  Dig. 

1-62  N.  8. 

Evidence  —  death  —  family  left  by  de- 
ceased. 

6.  Where  the  measure  of  recovery  for 
death  of  an  individual  is  the  value  of  his 
life  to  his  estate  had  he  not  oome  to  an 
untimely  end,  evidence  as  to  the  family 
left  by  him  is  admit^sible  as  bearing  upon 
his  incentive  to  habits  of  industry  had  he 
lived. 
For  other  cases,  see  Evidence,  XI.  g,  vn  Dig. 

1-52  N.  8. 

Appeal  —  instruction  —  who  may  com- 
plain. 

6.  The  error,  if  any,  in  an  instruction,  in 
an  action  for  wrongful  death,  that  the 
amount  of  damages  to  be  assessed  in  favor 
of  the  estate  of  the  deceased  is  not  to  be  in- 
creased by  reason  of  his  leaving  children, 
but  that  evidence  of  his  children,  and  the 
number  thereof,  may  be  considered  as  bear- 
ing upon  the  question  of  his  inducement  or 
incentive  to  habits  6f  industry  had  he  lived, 
is  not  one  of  which  defendant  can  complain. 
For  other  cases,  see  Appeal  and  Error,  VII, 

f,  in  Dig.  1-52  N.  8. 

Same  —  exclusion  of  evidence  ^  non- 
prejudicial error. 

7.  The  exclusion,  in  an  action  for  wrong- 
ful death  in  which  the  issue  is  whether  the 
injury  to  the  deceased  caused  the  pneumonia 
which  occasioned  his  death,  of  evidence  of 
a  statement  by  deceased  that  he  could  not 
obtain  life  insurance  because  of  his  health, 
while  erroneous,  is  not  prejudicial,  where 
the  circumstances  of  his  health  were  fully 
inquired  Into. 

For  other  cases,  see  Appeal  and  Error,  VII. 
m,  S,  h,  in  Dig.  1-52  N.  8. 


Note.  —  As  to  character  and  sufficiency 
of  evidence  to  show  pecuniary  loss  to  es- 
tate of  decedent,  see  annotation  following 
this  case,  post,  1111.  For  other  questions 
in  relation  to  evidence  bearing  on  measure 
of  damages  in  action  for  death,  see  refer- 
ences in  the  first  part  of  the  annotation  fol- 
lowing Eaines  v.  Southern  R.  Co.  ante, 
1056;  and  peneralty  as  to  questions  dis- 
tinctive to  the  action  for  death,  see  L.K.A. 
Indexes  under  the  titles,  "Death"  and  "Dam- 
ages," subtitles  "Measure  of  compensation 
—Death." 

Pre-existing  disease  or  condition  of  per- 
son injured  as  affecting  recovery  from  one 
negligently  causing  injury  is  treated  in  the 
L.R.A.1918C. 


note  to  Jones  v.  Caldwell,  48  L.R.A.(N.S.) 
119. 

For  excessiveness  or  inadequacy  of  dam- 
ages for  personal  injuries  resulting  in 
death,  see  annotation  following  St.  IjOuIs, 
I.  M.  &  S.  R.  Co.  V.  Craft,  L.R.A.191GC,  820. 

The  applicability  of  the  doctrine  res  ipsa 
loquitur  in  an  action  for  injury  on  the  high- 
way, including  injuries  from  falling  objects, 
is  treated  in  the  note  to  Corbin  v.  Benton, 
43  L.R.A.  (N.S.)  591.  Many  other  phases 
of  the  doctrine  of  res  ipsa  loquitur  are  con- 
sidered in  notes  cited  in  the  L.R.A.  Indexes 
under  the  title  "Evidence,"  subtitle  "Care; 
negligence;  res  ipsa  loquitur.' 
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fiTidence  —  admissibility  —  oomplaiat 
of  suffering. 

8.  In  an  action  for  wrongful  death,  com- 
plaints of  the  deceased  of  pain  and  suffer- 
ing, made  soon  after  his  injury,  are  admis- 
sible as  bearing  upon  the  nature,  extent,  and 
location  of  his  injuries. 

For  other  caaea,  see  Evidence,  X.  d,  in  Dig. 

1-52  N.  8. 
I>aiiiag:es  —  amount  —  death. 

9.  $8,000  is  not  an  excessive  amount  of 
damages  for  the  loss  to  his  estate  occasioned 
by  tlie  death  of  a  boiler  maker  having  an 
expectancy  of  life  of  thirty-six  years,  and 
earning  from  $56  to  $108  per  month. 

For  other  cases,  see  Damages,  III.  i,  -^,  b,  in 
Dig.  1^2  N.  8. 

(Preston  and  Deemer,  J  J.,  dissent.) 
(December  13,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Benton  County 
in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  injuries  to  her 
husband,  resulting  in  death,  for  which  de- 
fendant was  alleged  to  be  responsible. 
Affirmed. 

Statement  by  Weaver,  Ch.  J.: 
Action  at  law  to  recover  damages  against 
the  estate  of  S.  S.  Sweet,  deceased,  on  ac- 
count of  the  death  of  one  Walter  H.  Mc- 
Nulty.  Verdict  and  judgment  for  plaintiff, 
and  defendant  appeals. 

Messrs.  Pawley  &  Wheeler  and  C.  F. 
Jordan,  for  appellant: 

Evidence  that  deceased  left  children,  and 
as  to  their  number  and  ages,  was  inadmis- 
sible for  any  purpose,  and  it  was  error  to 
permit  the  jury  to  consider  such  evidence 
as  an  incentive  to  habits  of  industry. 

Beems  v.  Chicago,  R.  I.  &  P.  R.  Co.  58 
Iowa,  150,  12  N.  W.  222 ;  State  v.  Rutledge, 
135  Iowa,  588,  113  N.  W.  461;  State  ex  rel. 
Pitham  v.  Wangler,  151  Iowa,  555,  132  N. 
W.  22;  Dufree  v.  Wabash  R.  Co.  155  Iowa, 
644,    136  N.  W.  695. 

The  court  ought  to  have  instructed  the 
jury  as  asked  by  defendant,  that  the  table 
of  mortality  did  not  show  the  expectancy 
of  men  in  poor  health. 

Hughes  V.  Chicago,  R,  I.  &  P.  R.  Co.  160 
Iowa,  232,  129  N.  W.  956. 

Defendant  was  entitled  to  show  that  de- 
ceased had  said  he  could  not  get  insurance 
because  of  his  health,  the  same  being  com- 
petent as  an  admission  of  the  deceased  as 
against  the  representative  of  his  estate. 

1  Greenl.  Ev.  §  189:  Davis  v.  Melson,  66 
Iowa,  715,  24  N.  W.  526;  Ross  v.  McQuis- 
ton,  45  Iowa,  145;  Drefahl  v.  Rabe,  132 
Iowa,  563,  107  N.  W.  179;  2  Wigmore,  Ev. 
§§  1049,  1476. 
L.R.A.1918C. 


There  was  not  sufficient  evidence  to  jiistlfy 
the  submission  to  the  jury  of  the  question 
whether  the  injuries  caused  by  the  falling 
of  the  wall  produced  the  pneumonia  from 
which  McNulty  died,  and  a  verdict  should 
therefore  have  been  directed  for  the  defend- 
ant. 

Ashcroft  V.  Davenport  Locomotive  W  orks, 
148  Iowa,  420,  126  N.  W.  1111;  Helgeson 
V.  E.  B.  Higley  Co.  148  Iowa,  687,  126 
X.  W.  769. 

The  damages  awarded  in  the  sum  of 
$8,000  were  excessive  and  the  result  of 
passion  and  prejudice. 

Engvall  v.  Des  Moines  City  R.  Co.  145 
Iowa,  660,  121  N.  W.  12;  Rose  v.  Des  Moines 
Valley  R.  Co.  39  Iowa,  246. 

Mr.  T.  H.  Milner  also  for  appellant. 

Mr.  Dauiel  li.  Joluiston,  for  appellee 

Evidence  of  .the  suffering  of  the  deceased 
is  competent  for  the  purpose  of  showing  that 
there  was  a  connection  between  the  injury 
and  the  pneumonia  from  which  McXulty 
died.  It  helps  to  show  the  character  and 
continuation  of  the  injury. 

Martin  v.  Sherwood,  74  Conn.  475,  51 
Atl.  526. 

Tlie  number  and  ages  of  children  left  by 
deceased  were  admissible  in  evidence. 

Donaldson  v.  Mississippi  &  M.  R.  Co. 
18  Iowa,  280,  87  Am.  Dec.  391;  Lowe  v. 
Chicago,  St.  P.  M.  &  0.  R.  Co.  89  Iowa,  433, 
50  X.  W.  519;  W^heelan  v.  Chicago,  M.  &  St. 
P.  R.  Co.  85  Iowa.  176,  62  N.  W.  119;  Dufree 
V.  Wabash  R.  Co.  155  Iowa,  544,  136  X.  W. 
695;  Simonson  v.  Chicago,  R.  I.  &  P.  R.  Co. 
49  Iowa,  87;  Kelley  v.  Central  R.  Co.  5 
McCrary,  663,  48  Fed.  663;  Hamann  t. 
Milwaukee  Bridge  Co.  136  Wis.  39,  116  X. 
W.  854;  13  Cyc.  358;  8  Am.  &  Eng.  Enc. 
Law,  941;  7  Enc.  Ev.  439;  Louisville  &  X. 
R.  Co.  V.  Banks,  132  Ala.  471.  31  So.  573; 
Goffeyville  Min.  &  Gas  Co.  v.  Carter,  65  Kan. 
565,  70  Pac.  635,  12  Am.  Keg.  Rep.  594: 
Fisher  v.  Central  Lead  Co.  156  Mo.  479,  56 
S.  W.  1107;  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Contreras,  31  Tex.  Civ.  App.  489,  72  S.  W. 
1051;  Breckenf elder  v.  Lake  Shore  &  M.  S. 
R.  Co.  79  Mich.  560,  44  X.  W\  957:  ChiltAm 
v.  Vnion  P.  R.  Co.  8  Utah,  47,  29  Pac.  963: 
Baltimore  &  0.  R.  Co.  v.  Sherman,  30  Gratt. 
602;  Atchison,  T.  &  S.  F.  R.  Co  v.  Wilson. 
1  C.  C.  A.  25,  4  U.  S.  App.  25,  48  Fed.  57 ; 
Hunt  v.  Conner,  26  Ind.  App.  41,  69  X.  E. 
50;  Freeman  v.  Illinois  C.  R.  Co.  107  Tenn. 
340,  64  S.  W.  1;  Felton  v.  Spiro,  24  C.  C, 
A.  321.  47  r.  S.  App.  402,  78  Fed.  576.  2 
Am.  Xcg.  Cas.  682;  Dimmey  v.  Wheeling. 
&  E.  G.  R.  Co.  27  W-.  Va.  33,  55  Am.  Rep. 
21)2,  7  Am.  Xeg.  Cas.  Ill;  Ogan  v.  Missouri 
P.  R.  Co.  142  Mo.  App.  248.  126  S.  W.  IIU: 
Louisville  &  N.  R.  Co.  v.  Young,  168  Al*. 
551,  53  So.  213;  Simoneau  v.  Pacific  Electric 
R.  Co.  159  Cal.  494,  115  Pac.  320,  2  X.  C. 
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C.  A.  137 ;  Eacambia  County  Eleetric  Light 
k  P.  Co.  T.  Sutherland,  61  Fla.  167,  65  So. 
83 ;  Hartnett  v.  United  R*  Co.  162  Mo.  App. 
554,  142  S.  W.  750;  Louiaville  C.  &  L.  R. 
Co.  V.  Mahony,  7  Bush,  235;  Hamm«r  y. 
Janowit2,  131  Iowa,  20,  106  N.  W.  109,  20 
Am.  Neg.  Rep.  324. 

The  evidence  is  clear  and  convincing  that 
McNulty  died  of  traumatic  pneumonia,  and 
that  such  pneumonia  was  the  result  of  the 
injury  received  by  him  on  account  of  the 
falling  of  the  cornice  of  the  Sweet  building. 

Carroll  v.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
—  Iowa,  — ,  84  N.  W.  1035. 

The  statement  of  the  deceased  that  he 
could  not  get  insurance  because  of  his  health 
was  not  competent.  It  was  hearsay,  pure 
and  simple. 

Ponca  v.  Crawford,  18  Neb.  551,  26  N.  W. 
366;  Armstrong  v.  Ackley,  71  Iowa,  76,  32 
N.  W.  180;  Butler  v.  St.  Louis  L.  Ins.  Co. 
45  Iowa,  93;  Heald  v.  Thing,  45  Me.  392; 
Alabama  G.  S.  R.  Co.  v.  Arnold,  80  Ala. 
600,  2  So.  337 ;  Evans  v.  Elwood,  123  Iowa, 
92,  98  N.    W.    684. 

The  damages  were  not  excessive. 

Sutherland,  Damages,  §  459;  Latman  v. 
Douglas  &  Co.  149  Iowa,  699,  127  N.  W. 
661 ;  Mickey  v.  Indianola,  —  Iowa,  — ,  114 
N.  W.  1072;  Mahaney  V.  Bell,  42  Iowa,  383; 
Gordon  v.  Pitt,  3  Iowa,  385;  Stutsman  v. 
Burlington  &  S.  W.  R.  Co.  63  Iowa,  760,  6 
N.  W.  63;  Bergert  Bros.  v.  Davenport  City 
R.  Co.  34  Iowa,  671;  Carpenter  v.  Scott,  86 
Iowa,  663,  63  N.  W.  328;  Neary  v.  Northern 
P.  R.  Co.  41  Mont.  480,  110  Pac.  226; 
Stoutenburgh  v.  Dow  G.  H.  Co.  82  Iowa,  179, 
47  N.  W.  1039;  Haas  v.  Chicago,  M.  &  St. 
P.  R.  Co.  90  Iowa,  259,  57  N.  W.  894,  14 
Am.  Neg.  Cas.  649;  Locke  v.  Sioux  City  & 
P.  R.  Co.  46  Iowa»  115 ;  Rose  v.  Des  Moines 
Valley  R.  Co.  39  Iowa,  246;  Berry  v.  Central 
R.  Co.  40  Iowa,  564;  East  Line  &  R.  River 
H.  Co.  V.  Smith,  65  Tex.  167;  International 
&  G.  N.  R.  Co.  V.  Ormond,  64  Tex.  485. 

Mr.  C.  W.  E.  Snyder  also  for  appellee. 

Weaver,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

McNulty  was  injured  by  the  falling  of  a 
csornice  into  the  public  street  from  a  building 
owned  by  Sweet.  Eight  days  after  the  ac- 
cident, McNulty  died  of  pneumonia,  which 
plaintiff  lUleges  was  caused  by  the  injuries 
80  received,  and  the  claim  of  damages 
is  based  upon  that  theory. 

It  is  strongly  contended  upon  the  part  of 
the  appellant  that  the  record  shows  no 
evidence  from  which  this  fact  could  be  found 
in  favor  of  plaintiff.  It  is  true  that  the 
testimony  tends  to  show  that  McNulty  was 
not  in  robust  health  at  the  time  of  his  in- 
jury, that  he  had  recently  suffered  from 
bronchitis  and  had  some  indications  of 
L.R.A.1918C. 


weakness  of  the  lungs;  but  the  fact  of  ill 
health  or  physical  weakness,  if  established 
or  conceded,  is  by  no  means  inconsistent 
with  plaintiff's  theory  that  the  pneumonia 
which  was  the  immediate  cause  of  death 
was  the  direct  result  of  the  blow  received 
from  the  falling  brick.  Indeed,  such  weak- 
ened condition,  if  it  existed,  may  have 
rendered  the  deceased  an  easier  victim  of 
the  fatal  disease;  yet,  if  there  was  evidence 
for  the  jury  that  the  pneumonia  was  the 
direct  result  of  the  injury,  and  such  injury 
was  fairly  chargeable  to  the  negligence  of 
Sweet,  the  state  of  the  deceased's  health 
would  in  no  manner  affect  the  right  oi 
action  on  the  part  of  his  administratrix, 
though  it  may  have  bearing  on  the  amount 
of  the  recovery.  That  there  was  evidence  to 
go  to  the  jury  on  both  questions  is  scarcely 
open  to  doubt.  On  the  matter  of  the  alleged 
negligence,  the  fall  of  the  cornice  doubtless 
presented  a  case  for  applying  the  docrtine 
of  res  ipsa  loquitur,  to  say  nothing  of  other 
evidence  bearing  upon  the  situation.  Con- 
cerning  the  relation  of  cause  and  effect 
between  the  Injury  received  and  the  disease 
of  which  the  intestate  died,  it  may  be  said 
that  the  medical  testimony  on  the  part  of 
plaintiff  tended  to  show  that  the  pneumonia, 
was  of  traumatic  origin ;  that  is,  pneumonia, 
the  inciting  cause  of  which  was  some  physi- 
cal violence  or  bodily  injury.  It  is  also 
shown  that,  from  such  an  injury  as  the  de- 
ceased suffered,  pneumonia  is  likely  to  fol- 
low as  a  natural  consequence.  No  other  in- 
jury or  efficient  cause  for  the  disease  is  sug- 
gested, and  the  .question  thus  presented  is 
one  of  fact,  and  not  of  law.  Brownfield  v. 
Chicago,  R.  I.  &  P.  K  Co.  107  Iowa,  254, 
77  N.  W.  1038,  5  Am.  Neg.  Rep.  331;  Leh- 
man V.  Minneapolis  &  St.  L.  R.  Co.  153 
Iowa,  124,  133  N.  W.  327. 

The  jury  was  fairly  and  correctly  in- 
structed upon  this  proposition.  The  defend- 
ant's request  for  an  instruction  that  the 
burden  was  upon  plaintiff  to  show  that  the 
injuries  to  McNulty  did  cause  pneumonia, 
and  if  she  failed  in  this  respect  she  could 
not  recover,  stated  a  correct  legal  proposi* 
tion,  but  it  was  fully  covered  and  stated  in 
the  instructions  which  the  court  gave  upon 
its  own  motion. 

The  principal  debatable  question  upon 
this  appeal  is  the  following:  The  surviving 
wife  of  McNulty,  testifying  as  a  witness, 
was  permitted  to  say,  over  the  objection 
of  defendant,  that  the  deceased  left  a  family 
consisting  of  a  wife  and  four  children,  rang- 
ing from  one  to  ten  years  of  age.  Referring 
to  this  feature  of  the  evidence,  the  court 
told  the  jury  that,  if  they  found  the  plain- 
tiff entitled  to  recover,  the  amount  of  dam- 
age to  be  assessed  in  favor  of  the  estate  of 
the  deceased  "is  not  to  be  increased  by  rea- 
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son  of  his  haying  children  which  he  left 
surviving  him ;  evidence  of  his  children  and 
the  number  thereof  being  admitted  by  the 
court  as  having  bearing  upon  the  question 
of  inducement  or  incentive  to  habits  of  in- 
dustry  in  case  the  deceased  had  lived." 

Error  is  assigned  upon  the  admission  of 
the  testimony  and  upon  the  instruction  to 
which  we  have  referred.  It  is  to  be  ad- 
mitted that  authority  is  to  be  found  for 
the  position  of  the  appellant,  and  cases  are 
not  wanting  in  which  recoveries  in  actions 
for  damages  sustained  by  reason  of  the 
death  of  a  person  have  been  set  aside  be- 
cause  of  admission  of  proof  that  the  deceased 
k'lt  wife  and  children  surviving  him.  It 
is  a  matter,  however,  on  which  the  pre- 
cedents are  not  in  harmony,  and  a  major- 
ity of  this  court,  after  quite  careful  delibera- 
tion, is  of  the  opinion  that  the  better  rea- 
son is  with  the  rule  holding  the  evidence 
competent.  Practically  the  only  objection 
of  any  plausibility  to  its  admission  is  that 
its  tendency  is  to  excite  the  sympathies  of 
the  jurors  and  induce  undue  liberality  in 
the  assessment  of  damages.  But,  as  is  well 
known  to  all  persons  who  have  observed 
the  course  of  litigation  in  matters  of  this 
kind,  it  is  utterly  futile  to  hope  to  keep  the 
fact  from  the  knowledge  of  the  jury.  More 
often  than  otherwise  the  widow  and  chil- 
dren are  in  the  court  room.  If  not,  the 
facts  concerning  the  victim  of  a  fatal  acci- 
dent, his  family  and  their  circumstances, 
are  public  property,  upon  every  tongue; 
they  are  mentioned  in  public  print,  talked 
about  on  the  street  corners  and  places  where 
men  meet  and  congregate;  they  crop  out  in- 
cidentally in  the  court  room;  and,  even 
though  the  evidence  be  rigidly  excluded  on 
the  trial,  no  juror  enters  upon  the  consider- 
ation of  his  verdict  in  ignorance  of  the 
actual  situation  in  this  respect.  Even  as  a 
mere  matter  of  protection  of  the  interests 
of  the  defendant,  it  is  at  least  an  open 
question  whether  it  is  not  better  that  the 
testimony  of  all  these  conditions  surround- 
ing  the  deceased  at  the  time  of  his  injury 
should  be  admitted  under  the  stinction  of 
an  oath,  and  its  bearing  and  effect  regulated 
and  controlled  by  appropriate  instructions. 
If  it  be  said  that  a  juror's  sympathies  may 
control  his  actions  even  to  the  extent  of 
disregarding  the  court's  instructions,  that 
suggestion,  if  sound,  is  not  less  applicable 
where  the  influencing  fact  comes  to  the 
juror's  knowledge  from  sources  other  than 
the  testimony,  or  by  absorption  from  the 
atmosphere  in  which  the  case  has  been 
tried.  But  the  average  jury  is  not  made 
up  of  weaklings.  .Its  members  as  a  rule  i 
have  an  intelligent  conception  of  their  I 
duties  and  obligations.  j 

It  is  correct  to  say,  as  does  the  appellant, 
L.Pv.A.lOlSC. 


that  the  <»l7  true  measure  of  recovery  for 
the  death  of  an  individual  is  the  value  of 
his  life  to  his  estate,  had  he  not  come  to 
Buch  untimely  end.  It  is  hardly  too  much 
to  say  that  this  rule  is  yague,  uncertain, 
and  speculative,  if  not  conjectural,  but  it 
is  the  best  which  judicial  wisdom  and  ex- 
perience have  yet  been  able  to  formulate. 
No  evidence  is  possible  of  the  time  which 
deceased  would  have  lived  but  for  the  in- 
jury complained  of.  Had  he  avoided  this 
injury,  death  might  have  met  him  the  next 
day,  week,  or  year  in  some  other  form. 
In  business  he  might  have  become  a  phenom- 
enal success  and  accumulated  millions,  or 
he  might  have  lived  to  old  age  and  died  a 
pauper.  From  being  a  man  of  good  habits 
and  prudence  and  industry,  he  might  have 
become  a  spendthrift  or  a  tramp;  or,  if  a 
man  of  dissolute  habits,  he  might  have 
reformed  into  an  efficient  and  prosperous 
citizen.  But  the  demands  of  justice  will 
not  tolerate  the  idea  that  human  life  may 
be  extinguished  by  the  tort  of  another  with- 
out the  wrongdoer  being  held  to  answer 
therefor  in  damages,  and  the  rule  we  have 
stated  is  the  one  which  has  been  devised 
for  this  purpose.  The  principle  which 
underlies  it  is  of  unquestionable  soundnest^. 
but  the  difficulty  which  besets  its  practical 
application  is  in  the  fact  that  it  calls  for 
an  estimate  or  conclusion  which  must  be 
arrived  at  by  a  balancing  of  mere  probabili- 
ties and  possibilities  which  we  deduce  by 
way  of  inference  from  the  age,  character, 
habits,  condition,  education,  employment, 
surroundings,  and  apparent  capacity  of  the 
deceased.  Fairness  to  the  beneficiaries  of 
the  estate,  on  the  one  hand,  and  the  defend- 
ant, on  the  other,  requires  that  the  jury 
be  put  in  possession  of  all  the  facts  having 
the  slightest  legitimate  bearing  upon  this 
intricate  problem.  It  is  concededly  the  law 
of  this  state  that  in  such  case  the  plaintiff 
may  show  that  the  deceased  was  a  married 
man.  Wheelan  v.  Chicago,  M.  &  St.  P.  R 
Co.  85  Iowa,  178,  62  N.  W.  119.  This  is 
said  to  be  competent  because  "it  may  fairly 
be  assumed  that  a  married  man  will  be 
more  frugal  and  industrious  and  h^nce  will 
accumulate  a  larger  estate  than  a  single 
man."  Beems  v.  Chicago,  R.  I.  &  P.  R.  Co. 
58  Iowa,  158,  12  N.  W.  222. 

In  Donaldson  v.  Mississippi  &;  M.  R.  Co. 
18  Iowa,  290,  87  Am.  I>ec.  391,  the  ques- 
tion presented  in  the  case  now  before  ns 
was  raised  in  the  following  manner:  The 
action,  like  the  one  at  bar,  was  brought 
by  the  administrator  to  reoorer  damages 
for  the  death  of  his  intestate.  Plaintiff 
offered  testimony  showing  the  family  of 
the  deceased  and  their  respective  ages,  as 
well  as  his  occupation,  earnings,  and  ac- 
cumulations.   The  defendant  objected  there- 
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to  on  the  ground  that  the  inquirieB  were 
improper,  immaterial,  and  not  the  correct 
method  for  the  ascertainment  of  the  dam- 
ages. The  trial  eourt  instructed  the  jury 
that,  if  plainti£f  was  found  entitled  to  re- 
cover, he  would  be  entitled  to.  recover  such 
damages  as  the  estate  of  deceased  had  suf- 
fered by  reason  of  his  death,  and  nothing 
should  be  allowed  on  account  of  his  pain 
and  suffering  before  death,  or  for  the  grief 
and  distress  of  the  family,  or  for  their  losa 
of  his  society.  Passing  upon  the  defend- 
ant's assignment  of  error  in  this  respect, 
this  eourt  then  said:  "When  a  jury  is  thus 
.guarded  against  an  allowance  of  damages 
for  improper  causes,  it  would  seem  that  no 
prejudice  could  result  if  the  jury  should 
be  f*illy  advised  ...  of  the  exact  situ- 
ation of  the  deceased,  his  occupation,  an- 
nual earnings,  age,  health,  habits,  family, 
and  estate.  Many  of  these,  and  possibly 
other  facts,  nay  have  just  influence  in  de- 
termining the  pecuniary  damage  to  the  es- 
tate. We  would  not  be  understood,  how- 
<ever,  as  determining  that  evidence  as  to 
the  number  and  ages  of  his  children  is 
strictly  proper."  It  would  seem  from  this 
quotation  that,  while  the  statement  of  facts 
and  argument  indulged  in  by  the  court  in- 
dicated its  view  that  the  testimony  was  ad- 
missible, yet,  as  in  any  event  its  admission 
was  not  prejudicial,  the  questicm  whether 
it  was  technically  or  "strictly  proper"  was 
left  undecided. 

In  the  later  case  of  Beems  v.  Chicago, 
It.  I.  &  P.  R.  Co.  68  Iowa,  160,  12  N.  W. 
222,  three  members  of  the  court  held  to  the 
view  that  such  evidence  was  inadmissible, 
while  the  other  two,  Beck  and  Rothrock, 
JJ.,  reached  the  opposite  conclusion.  Some- 
what singulariy  the  Donaldson  Case  was 
not  referred  to  and  was  iEipparently  over- 
looked. Indeed,  there  was  no  discussion  of 
authorities  except  a  brief  mention  of  Simon- 
son  V.  Chicago,  R.  L  &  P.  R.  Co.  49  Iowa, 
S7,  where  it  was  held  generally  that  the 
jury  was  entitled  to  Imow  all  the  circum- 
stances surrounding  the  deceased,  affecting 
his  capacity  and  disposition  for  earning  a 
living.  Since  that  time  the  Beems  Case 
has  been  cited  in  a  criminal  case  (State  v. 
Kutledge,  136  Iowa,  681,  113  N.  W.  461) 
and  a  bastardy  case  (State  ex  reL  Pitham 
▼.  Wangler,  161  Iowa,  656,  132  N.  W.  22)» 
but  under  circumstances  so  foreign  to  those 
with  which  we  are  noiw  dealing  that  they 
cannot  be  said  to  be  in  point.  As  applied 
to  the  question  before  us,  we  think  it  must 
be  said  that  the  authority  of  that  precedent 
has  not  only  been  disci^dited,  but  aban- 
•doned. 

Bearing  upon  that  proposition,  let  us  first 
notice  that  in  Hunt  v.  Chicago  &  N.  W.  R. 
Oo.  26  Iowa,  863;  Simonson  v.  Chicago,  R. 
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I.  &  P.  R.  Co.  supra,  and  Moore  v.  Central 
R.  Co.  47  Iowa,  692,  14  Am.  Neg.  Cas.  657, 
we  held  it  competent  for  the  plaintiff  in  a 
personal  injury  case  to  prove  that  the  in- 
jured person  was  a  poor  man  and  had  a 
family  dependent  upon  him  for  support.  In 
the  Simonson  Case  it  was  said:  "The  jury 
was  entitled  to  see  [the  deceased]  as  ha 
was  viewed  with  reference  to  his  prospec- 
tive capacity  and  disposition  for  earning 
and  saving  money.  No  data  could  be  given 
them  for  a  computation.  Taking  [deceased] 
as  he  was  shown  to  them,  it  was  for  them 
to  say,  from  their  knowledge  of  business 
life  and  all  its  contingencies,  .  .  .  what 
was  the  pecuniary  injury  sustained  .  .  . 
in  reference  to  his  prospective  estate."  In 
this  connection  it  is  further  said  that  either 
party  might  have  shown  his  habits  in  re- 
gard to  the  use  of  intoxicating  liquor  "and 
in  regard  to  anything  else  whica  affected 
his  prospective  savings  and  earnings." 

In  Stafford  v.  Oskaloosa,  64  Iowa,  258,  20 
N.  W.  178,  the  question  was  again  raised, 
and,  after  citing  approvingly  the  Hunt, 
Moore,  and  Simonson  Cases,  the  court  pro- 
ceeds to  notice  the  Beems  Case  as  follows: 
"But  in  the  subsequent  case  of  Beems  v. 
Chicago,  R.  L  &  P.  R.  Co.  supra,  it  is 
held  by  a  majority  of  the  court  that  evi- 
dence of  the  number  of  the  intestate's 
family,  although  offered  simply  as  a  cir- 
cumstance tending  to  stimulate  his  industry 
and  economy,  was  incompetent.  The  major- 
ity of  the  court,  as  now  constituted,  are 
content  to  adhere  to  the  holding  in  Hunt 
V.  Chicago  &  N.  W.  R.  0>.  and  Moore  v. 
Central  R.  Co.  and  the  grounds  on  which 
the  holding  is  placed." 

In  the  later  case  of  Fish  v.  Illinois  C.  R. 
Co.  96  Iowa,  707,  65  N.  W.  997,  where  the 
question  was  raised  upon  the  competency 
of  evidence  showing  accumulations  of  the 
deceased,  reliance  was  placed  by  the  defend- 
ant upon  the  Beems  Case,  where  the  major- 
ity seems  to  class  proof  of  this  character 
with  proof  of  the  family  relations  of  the 
deceased,  .  and  holds  both  incompetent. 
Upon  this  objection  the  court  again  rC' 
marks:  "All  that  can  be  said  of  that  case 
is  that  it  denies  the  right  of  showing  ac- 
cumulations with  a  view  to  enhance  dam- 
ages because  of  it,  but  the  case  recognizes 
the  right  to  show  that  deceased  was  depend- 
ent on  his  earnings,  and  had  no  money,  as 
a  probable  inducement  to  industry.  .  .  . 
It  is  not  intended  by  what  is  said  in  this 
opinion  to  commit  this  court,  as  now  or- 
ganized, to  an  approval  or  disapproval  of 
the  rule  of  Beems  v.  Chicago,  R.  I.  &  P.  R. 
Co.  should  the  question  therein  .  •  •  as 
to  such  evidence  hereafter  arise." 

In  Lowe  v.  Chicago,  St-  P.  M.  &  O.  R.  Co. 
89  Iowa»  420,  66  N.  W.  619,  evidence  was 
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admitted  apparently  without  question  that 
the  deceased  was  married,  left  no  estate, 
and  that  his  earnings  had  been  applied  to 
the  support  of  his  wife  and  family;  and 
the  court  in  its  opinion  cites  these  facts  as 
circumstances  to  be  considered  in  estimat- 
ing the  value  of  his  life  to  his  estate. 
•  In  the  Wheelan  Case,  85  Iowa,  167,  62 
N.  W.  119,  the  court  cites  the  Beems  Case 
in  support  of  the  proposition  that,  in  finding 
the  value  of  the  life  of  a  man  to  his  estate, 
evidence  of  his  age,  habits,  health,  means, 
business,  and  his  married  or  single  estate, 
is  admissible. 

In  Dufree  v.  Wabash  R.  Co.  155  Iowa,  544, 
136  N.  W.  695,  the  plaintiff  having  shown 
the  wages  earned  by  the  deceased,  it  was 
developed  on  cross-examination  that  he  was 
saving  none  of  his  earnings  and  had  no 
property.  On  redirect  examination  plain- 
tiff was  permitted  to  show  that  deceased 
was  supporting  a  wife  and  three  children. 
The  defendant  assigned  error  upon  this  rul- 
ing and  cited  Beems  v.  Chicago,  R.  I.  &  P, 
R.  Co.  in  support  of  its  position.  The  au- 
thority of  that  precedent  was  not  discussed 
by  the  court,  for  we  held  that  the  evidence 
was  admissible  in  any  event  as  an  explana- 
tion of  the  fact  that  deceased  was  not  mak- 
ing any  savings.  It  is  difficult,  however, 
to  understand  upon  what  theory  the  expla- 
nation would  be  material  or  pertinent  if 
the  rule  of  the  Beems  Case  is  sound,  or  if 
the  fact  itself  has  no  legitimate  bearing 
on  the  question  of  the  value  of  the  life  of 
the  deceased  to  his  estate. 

It  is  evident  from  the  foregoing  that  this 
court  has  never  directly  or  distinctly  re- 
affirmed Beems  v.  Chicago,  R.  I.  &  P.  R. 
Co.  so  far  as  it  relates  to  this  question,  but, 
on  the  contrary,  has  shown  a  distinct  dis- 
inclination to  do  so;  and  that,  taking  our 
cases  along  this  line  as  a  whole,  and  the 
reasoning  upon  which  they  have  been  de- 
cided, they  may  fairly  be  said  to  affirm  the 
competency  of  the  evidence  admitted  by  the 
trial  court. 

For  reasons  already  suggested,  most  of 
the  adjudicated  cases  from  other  states  arc 
not  specially  helpful  in  this  discussion,  but 
there  are  some  in  which  principles  quite 
analogous  to  those  we  here  approve  have 
been  applied.  For  example,  in  Perry  v.  Lan- 
sing, 17  Hun,  34,  it  was  held  proper  to 
admit  such  evidence  on  the  theory  that  it 
was  proper  for  the  jury  to  be  advised  in  a 
general  way  of  the  situation  and  condition 
in  life  of  the  party  injured.  In  Missouri, 
contrary,  perhaps,  to  the  general  trend  of 
cases  in  that  state,  it  was  held  admissible 
to  show  the  existence  of  wife  and  family, 
not  as  in  itself  a  ground  of  damage,  but 
to  inform  the  jury  of  the  person's  condition 
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and  situation  in  life.    Winters  v.  Hannibal 
&  St.  J.  R.  Co.  39  Mo.  468. 

The  state  of  Alabama  has  a  statute  which 
its  courts  have  so  interpreted  that,  if  it 
appear  that  the  deceased  consumed  his 
wa^es  in  support  of  his  family  and  waa 
making  no  accumulations,  the  measure  of 
recovery  is  limited  to  the  loss  so  occasioned; 
but,  if  he  was  making  any  savings,  then  the 
administrator  may  recover,  as  in  this  state, 
the  entire  present  value  of  the  estate  which 
the  deceased  would  probably  have  accumu- 
lated had  he  lived.  Alabama  Mineral  R. 
Co.  V.  Jones,  114  Ala.  619,  62  Am.  St. 
Rep.  121,  21  So.  507,  1  Am.  Neg.  Rep.  551 
and  cases  there  cited.  Applying  this  stat- 
ute, the  court  in  the  cited  case  savs:  "As 
a  circumstance  aiding  the  solution  of  this 
question,  it  was  competent  to  show  how 
many  and  what  dependents  there  were  and 
their  ages." 

The  Nebreska  statute  is  unlike  our  own 
in  that  the  right  of  action  is  given  for  in- 
jury to  the  support  of  dependent  relatives; 
but  the  reasoning  of  that  court  upon  the 
competency  of  evidence  tending  to  show  the 
extent  of  such  loss  is  very  applicable  in 
cases  like  the  one  at  bar.  There,  in  an 
action  by  a  father  for  the  death  of  a  son, 
the  court  says  that  the  fact  of  the  exist- 
ence of  a  mother  and  other  children  was 
entirely  admissible,  "not  as  a  direct  ground 
for  the  jury's  action,  but  as  showing  what 
deceased  was  doing  and  likely  to  do  to 
make  his  life  pecuniarily  valuable  to  plain- 
tiff.'* If  such  fact  is  evidence  of  what  the 
deceased  was  doing  or  likely  to  do  to  make 
his  life  of  pecuniary  value  to  the  parent, 
it  is  no  less  competent  to  show  the  pe- 
cuniary value  of  his  life  to  his  estate,  where 
thd  right  of  recovery  is  for  its  benefit. 
[South  Omaha  Waterworks  Co.  v.  Vocasek, 
62  Neb.  710,  87  N.  W.  636,  10  Am.  X^. 
Rep.  680.] 

It  is  held  in  Wisconsin  that  in  an  action 
by  the  widow  of  the  deceased,  or  for  her 
benefit,  although  she  is  entitled  to  recover 
only  for  the  pecuniary  damage  resulting 
to  herself,  she  may  prove  the  number  and 
ages  of  her  children.  Hamann  v.  Milwau- 
kee Bridge  Co.  136  Wis.  39,  116  N.  W.  854. 

It  is  to  be  said  also  that  the  precedents 
from  other  states  relied  upon  by  the  ap- 
pellant, holding  it  incompetent  to  show  the 
fact  that  the  deceased  left  a  family  of  chil- 
dren, are  equally  unanimous  in  holding  it 
improper  to  show  that'  he  was  a  married 
man,  or  otherwise  show  to  the  jury  the 
facts  as  to  his  domestic  or  family  relations. 
Louisville  &  N.  R.  Co.  ▼.  Collins  worth,  45 
Fla.  403,  33  So.  513;  Stockton  v.  Prey.  4 
Gill.  406,  45  Am.  Dec.  138;  Baltimore  k 
0.  R.  Co.  V.  Camp,  26  C.  C.  A.  626,  64  U. 
S.  App.  110,  81  Fed.  807;  Sealer  v.  Rolfe 
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Coal  &  Coke  Co.  51  W.  Va.  327,  41  S.  B. 
216,  12  Am.  Neg.  Rep.  571.  Thp  majority 
opinion  in  the  Beems  Case  departs  from 
this  rule  so  far  as  relates  to  the  married 
condition  of  the  deceased,  and  we  have  com- 
mitted ourselves  to  the  same  view  in  sev- 
eral cases,  as  already  noted. 

But  it  is  scarcely  possible  to  conceive  of 
any  good  reason  for  admitting  proof  that 
defendant  had  a  wife,  which  does  not  equal- 
ly apply  to  the  fact  that  he  had  children. 
In  the  Beems  Case  both  majority  and  mi- 
nority justified  the  adiziisaion  of  the  former 
upon  the  sufficient  ground  ihat  "from  ob- 
servation and  experience  it  may  fairly  be 
assumed  that  a  married  man  will  be  more 
frugal  and.  industrious,  and  hence  will  ac- 
cumulate a  larger  estate  than  a  single 
man;"  but,  having  said  this,  the  opinion 
proceeds  with  palpable  disregard  of  the  logic 
of  the  situation  and  of  its  own  concession 
to  hold  it  Improper  to  show  the  existence 
of  children,  and  state  as  a  reason  therefor 
that  "observation  and  experience  do  not 
teach  that  one's  income  is  likely  to  increase 
in  the  eame  ratio  as  the  number  of  his 
children."  It  would  have  been  scarcely  less 
pertinent  to  have  said  that  observation  and 
experience  do  not  show  that,  other  things 
being  equal,  a  married  man  lives  longer 
than  a  single  man.  It  is  sufficient  answer 
to  either  to  say  that  no  one  contends  other- 
wise, and  the  quip  with  which  the  compe- 
tencv  of  the  testimonv  is  there  turned  aside 
does  not  partake  of  the  character  of  argu- 
ment. If  it  be  true  (and  it  stands  ad- 
mitted in  this  court)  that  proof  that  de- 
ceased was  a  married  man  is  of  some  pro- 
bative foroe  in  estimating  the  probable 
value  of  his  life  to  his  estate  because  the 
responsibilities  of  wedlock  tend  to  stimu- 
late him  to  industry,  prudence,  and  economy, 
shall  the  court  shut  its  eyes  to  the  equally 
patent  fact  that  a  child  or  children  in  the 
family,  whether  one  or  many,  has  «n  equal, 
if  not  greater,  influence  in  the  same  direc- 
tion? It  may  be  said  that  the  dependent 
members  of  a  man's  household  mav  be  so 
numerous  as  to  exhaust  his  earnings  and 
decrease  rather  than  increase  the  likeli- 
hood of  his  accumulating  an  estate.  This 
is  true,  and  in  such  case  the  defense  is  in 
no  position  to  complain  of  the  admission 
of  the  testimony.  The  writer  has  been  un- 
able to  find  that  any  court  in  any  other 
jurisdiction  has  drawn  any  distinction  be- 
tween the  admissibility  of  proof  that  the 
deceased  in  such  cases  was  a  married  man 
and  proof  that  he  left  children. 

We  have  already  called  attention  to  the 
peculiar  difficulties  surrounding  the  pre- 
sentation and  trial  of  these  cases,  and  to 
the  fact  that,  when  all  is  said,  the  issue 
yoes  to  the  jury  for  what  we  have  called 
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a  balancing  of  the  probabilities  and  possi- 
bilities of  the  extent  of  that  financial  suc- 
cess, if  any,  which  would  have  attended 
the  life  of  the  deceased,  had  his  career  not 
l>een  prematurely  arrested  by  the  negligence 
complained  of.  VV«  think  that  no  impar- 
ciai  aroitrator,  to  whom  that  question  might 
be  submitted,  would  fail  to  inquire  and  as- 
certain, so  far  as  practicable,  not  only  what 
the  deceased  had  already  done  or  accom- 
plished and  the  faets  as  to  his  age,  health, 
capacity,  and  earning  powers,  but  also  aa 
to  his  exact  situation  in  life  and  the  sur- 
roundings and  influences,  if  any,  which, 
according  to  common  knowledge  and  obser- 
vation, tend  to  the  -development  of  industry 
and  thrift.  It  is  to  be  remembered  that 
actions  of  this  nature  were  unknown  to  the 
common  law.  The  right  thereto  is  a  crea- 
ture of  statute,  and  investigation  will  show 
that  the  provisions  made  in  the  different 
states  are  of  such  varying  character  that 
decisions  thereunder  afford  few  precedents 
of  much  value  except  in  the  jurisdictions 
where  they  have  been  announced.  As  the 
action  is  not  of  common-law  origin  and  the^ 
injury  to  be  compensated  for  involves  in- 
vestigation into  matters  not  before  made 
the  subject  of  judicial  inquiry,  it  is  not 
surprising  that  the  rules  of  evidence  there- 
in should  become  involved  in  apparent  con- 
fusion, though  it  is  to  be  said  that,  when 
we  consider  the  different  statutes  of  the 
various  states,  the  confusion  is  perhaps 
more  apparent  than  real, — a  situation  to 
which  the  compilers  and  annotators  of  de- 
cisions have  not  always  given  due  attention. 
The  construction  and  administration  of  our 
own  statute  is,  of  course,  a  matter  for  our 
own  courts ;  and,  notwithstanding  there  has 
been  some  uncertainty  of  expression  with 
reference  to  the  proper  limitations  upon  the 
introduction  of  evidence,  we  think  we  are 
fairly  committed  to  principles  and  rules 
recognizing  the  materiality  and  competency 
of  testimony  such  as  we  have  now  imder 
consideration.  We  also  think  them  fully 
sustained  by  sound  reasoning  and  the  teach- 
ings of  human  experience.  The  assignment 
of  error  upon  the  admission  of  this  testi- 
mony is  therefore  overruled. 

It  is  next  said  that  the  court's  instruc- 
tion to  the  jury  that  the  amount  of  plain- 
tiffs* damage,  if  any,  was  not  to  be  increased 
by  reason  of  the  deceased  having  left  chil- 
dren, and  that  evidence  concerning  the 
children  had  been  admitted  only  as  bearing 
upon  the  question  of  inducement  or  incen- 
tive to  industry  in  the  deceased,  is  con- 
tradictory and  misleading.  We  find  nothing 
in  the  instruction  of  which  appellant  can 
complain.  The  attempt  of  the  court  to 
limit  the  effect  of  the  testimony  wa«<  favor- 
able to  the  defense.  It  said  to  the  jury 
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in  effect  that  the  mere  fact  that  the  de- 
ceased had  children  who  survived  him  was 
not  in  itself  a  ground  for  the  recovery  of 
damages,  but  that  if  the  plaintiff  was  found 
otherwise  entitled  to  recover  it  might  be 
considered  for  what  it  was  worth  as  bear- 
ing upon  deceased's  incentives  to  industry. 
If  we  are  correct  in  holding  the  testimony 
admissible  at  all,  then  the  limitation  tended 
to  restrict  rather  than  to  enlarge  the  plain- 
tiff's right  of  recovery,  and  defendant  has 
suffered  no  prejudice.  Whether  such  re- 
striction was  called  for  under  the  record 
we  need  not  decide. 

Error  is  assigned  upon  the  ruling  of  the 
court  striking  out  testimony  of  a  statement 
by  the  deceased  that  he  could  not  obtain 
life  insurance  because  of  his  health.  We 
think  the  testimony  should  not  have  been 
stricken  because  it  was  a  circumstance, 
though  one  of  slight  importance,  bearing 
upon  his  condition  of  health,  and  conse- 
quently upon  his  expectancy  of  life  and  abil- 
ity to  labor;  but  these  circumstances  and 
conditions  were  quite  fully  inquired  into, 
and  w^e  think  the  exclusion  of  this  particu- 
lar item  was  not  a  prejudicial  error. 

The  same  may  be  said  of  one  or  two  other 
similar  rulings.  There  was  no  error  in 
admitting  complaints  made  by  the  deceased 
of  pain  and  suffering  soon  after  his  injury. 
It  is  true  the  administrator  was  not  en- 
titled to  recover  for  the  pain  and  suffering 
sustained  by  the  deceased,  and  the  jury  were 
so  instructed,  but  the  rule  which  admits 
the  complaints  of  the  injured  person  as 
bearing  upon  the  nature,  extent,  and  loca- 
tion of  his  injuries  is  quite  elementary. 
Hamilton  v.  Mendota  Coal  &  Min.  Co.  120 
Iowa,  149,  04  N.  W.  282,  13  Am.  Neg.  Rep. 
639;  7  Enc.  Ev.  386. 

The  complaint  that  the  damages  allowed 
($8,000)  are  excessive  cannot  be  sustained. 
The  deceased  was  still  a  young  man,  with 
an  expectancy  of  life  of  thirty-six  years. 
He  was  a  boiler  maker,  earning  from  $56 
to  $108  per  month;  and  while,  as  we  have 
said,  he  was  probably  not  a  man  of  robust 
health,  he  was  engaged  in  labor  at  his 
trade,  and,  so  far  as  appears,  was  in  no 
respect  incapacitated  to  pursue  the  same, 
and  no  circumstances  are  disclosed  renderin<; 
it  necessarily  improbable  that  he  would  live 
out  his  expectancy,  maintaining  the  physi- 
cal efficiency  of  the  average  man. 

We  find  no  prejudicial  error  in  the  rec- 
ord, and  the  judgment  of  the  District  Court 
is  affirmed. 

Kvans,   Gaynor,   Withrow,  and  liadd, 

JJ.,  concur. 

Preston,  J.,  dissenting: 
I  roarret  that  I  am  unable  to  agree  with 
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my  associates  in  regard  to  the  admissibil- 
ity of  the  evidence  as  to  the  number  of 
children  and  instruction  No.  Hi  on  that 
subject.  I  shall  set  out  the  record  more 
fully  than  has  been  done  in  the  majority 
opinion. 

Plaintiff,  Mrs.  Nicoll,  formerly  Mrs.  Mc- 
Nulty,  was  permitted  to  testify  over  ob- 
jections as  follows: 

Q.  Did  he  leave  any  family  other  than 
yourself  ? 

Did  he  have  any  children? 

The  court:  It  is  not  admitted  for  the 
purpose  of  affecting  damages  in  any  way, 
but  it  is  done  for  some  -  other  purpose. 

A.  Four. 

Q.  W^hat  were  their  ages  at  the  time  of 
his  death? 

A.  The  oldest  was  ten,  the  youngest  was 
a  little  over  a  year  old. 

In  this  connection,  the  court  gave  the 
following  instruction:  "(Hi)  You  are 
instructed  that  there  can  be  no  recovery 
in  this  case  for  pain  and  suffering  endured 
by  the  deceased  resulting  from  the  injury 
received  by  him,  and  you  are  also  instructed 
that  the  remarriage  of  the  widow  of  the 
deceased  is  not  to  be  considered  by  you 
in  diminishing  the  amount  of  damages  sus- 
tained by  said  estate,  if  any  yon  find.  And, 
on  the  other  hand,  the  amount  of  damages, 
if  any  you  find,  is  not  to  be  increased  by 
reason  of  the  deceased  having  children  that 
he  left  surviving  him;  evidence  of  his  chil- 
dren and  the  number  thereof  being  ad- 
mitted by  the  court  solely  as  bearing  upon 
the  question  of  inducement  or  ineentive  to 
habits  of  industry  in  case  the  deceased  had 
lived." 

It  is  urged  by  appellant  that  admitting 
the  evidence  as  to  the  children  was  erro- 
neous; that  the  latter  part  of  the  instruc- 
tion did  authorise  the  jury  to  enhance  the 
damages  by  reason  of  deceased  having  left 
children;  and  that  the  last  two  sentences 
therein  are  in  conflict  with  each  other.  It 
may  seem  that,  even  though  this  evidenoe 
was  not  admissible,  the  exception  taken  to 
its  admission  was  canceled  by  the  instruc- 
tion of  the  court  that  the  damages  were 
not  to  be  increased  by  reascm  of  the  fact 
that  deceased  left  children  surviving.  It 
has  been  held  that  where  the  verdict  is  not 
excessive,  and  the  court  instructed  the  jury 
to  disregard  the  evidence,  the  error  in  ad- 
mitting it  is  not  fatal.  13  Cyc.  197,  and 
cases,  some  of  which  are  to  the  contrary. 
But  it  is  claimed  by  appellant  that  the 
verdict  is  excessive,  and  that  the  instruc- 
tion did  not  cure  the  error  because  the 
latter  part  of  it  did  authoriase  the  jury  to 
enhance  the  damages.  The  object  in  intro- 
ducing this  evidence  was,  no  doubt,  to  in- 
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form  the  jury  that  deceased  had  infant 
<!hildren  dependent  upon  him  for  support. 
It  is  impossible  to  determine  how  far  the 
assessment  of  damages  was  controlled  b.' 
this  evidence  as  to  plaintiffs'  family  of 
amall  children.  The  reasonable  inference 
is  that  it  had  some  influence  upon  the  ver- 
dict. The  damages  in  such  cases  are  more 
or  less  uncertain  in  any  event,  and  the  evi- 
4ence  should  be  limited  to  legitimate  ele- 
jnents  of  damage.  Appellant  contends  that 
the  question  as  to  the  admissibility  of  such 
•evidence  has  been  settled  in  the  case  of 
Beems  v.  Chicago,  K.  I.  &  P.  R.  Co.  58  Iowa, 
150,  12  N.  W.  222,  and  that  it  is  not  admis- 
sible for  any  purpose  in  a  case  of  this  char- 
4iGter.  Appellee  says  that  case  was  a  three 
to  two  decision;  that  it  is  not  in  harmony 
with  prior  holdings,  has  not  been  followed 
since.  Is  unsound;  and  that  it  has  been  an 
open  question  in  this  state  for  thirty  years. 
It  appears  to  me  that  the  tendency  of  our 
former  cases  is  to  exclude  such  evidence. 
The  question  as  to  evidence  in  regard  to 
-children  was  not  involved  in  the  Stafford 
Case,  64  Iowa,  2oa,  20  N.  W.  178,  or  the 
Wheelan  Case,  86  Iowa,  167,  52  N.  W.  119, 
and  many  of  the  other  cases  cited  in  the 
majority  opinion.  It  is  being  now  decided 
for  the  first  time  in  this  jurisdiction,  or 
any  other,  so  far  as  I  am  able  to  discover, 
that  such  evidence  is  competent,  under  such 
a  statute  as  ours,  where  the  question  is  as 
to  damages  to  the  estate. 

As  stated,  some  of  the  cases  hold  that 
the  evidence  is  not  competent,  but  that  if 
the  court  instructs  the  jury  that  it  must 
not  be  considered  as  affecting  damages,  and 
the  damages  are  not  excessive,  there  is  no 
prejudice.  Other  cases  hold  that,  if  such 
evidence  is  admitted  and  the  verdict  is  ex- 
cessive, it  may  be  cured  by  remittitur,  be- 
cause the  only  effect  of  the  evidence  is  to 
enhance  the  recovery.  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Batsel,  100  Ark.  526,  140  S. 
W.  726.  Though  this  is  denied  in  Jones  & 
A.  Co.  V.  George,  227  111.  64,  81  N.  E.  4, 
10  Ann.  Cas.  285,  to  which  I  shall  again 
refer. 

But  the  cases  all  hold  that  the  evidence 
is  incompetent.  I  am  not  prepared  to  say 
that  a  reversal  should  follow  in  every  case 
where  the  evidence  as  to  children  is  ad- 
mitted. Cases  might  arise  where  the  court 
instructed  the  jury  squarely  to  not  con- 
sider it  as  affecting  damages  and  where  the 
evidence  is  such  that  it  could  be  fairly 
said  that  the  verdict  is  not  excessive  and 
that  there  was  no  prejudice.  But  that  is 
not  the  question  being  now  determined.  The 
question  is:  Is  the  evidence  competent? 
The  fact  that  jurors  may  learn  about  it  on 
the  street  corners,  or  in  the  public  prints, 
0r  incidentally  in  the  court  room,  is  not,  as 
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I  think,  a  reason  for  holding  it  competent. 

As  an  original  proposition,  I  should  bo 
inclined  to  say  tliat  the  recovery  should 
be  the  same  whether  a  man  is  married  or 
single.  Conceding  the  rule  to  have  been 
established  by  this  court  that  evidence 
that  the  party  is  married  is  competent,  1 
would  not  extend  the  rule  to  include  evi- 
dence as  to  children.  It  occurs  to  me  there 
are  reasons  for  excluding  evidence  as  to  chil- 
dren which  would  not  apply  to  the  ques- 
tion whether  the  party  was  married.  There 
is  but  one  wife,  who  is  an  adult,  but  there 
may  be  many  children,  some  of  tender  age. 
But  the  question  as  to  whether  evidence  that 
a  person  deceased  or  Injured  is  married  is 
admissible  is  not  the  question  here,  and  I 
shall  not  discuss  it.  The  only  question 
now  is  whether  it  is  competent  to  show 
the  number  and  ages  of  children. 

I  concede  that  it  is  proper  for  a  jury  to 
be  advised,  in  a  general  way,  of  the  situa- 
tion and  condition  in  life  of  the  party  in- 
jured, as  held  in  the  cited  New  York  case 
of  Perry  v.  Lansing,  17  Hun,  34,  and  other 
cases,  but  it  seems  to  me  the  argument  in 
support  of  the  proposition  that  the  evi- 
dence as  to  the  number  and  ages  of  chil- 
dren is  admissible  is  on  the  theory  that 
children  would  be  a  greater  inducement  to 
earn  and  save.  If  it  is  an  inducement  for 
greater  effort  and  stricter  economy,  the 
effect  would  be  to  increase  the  value  of  the 
estate,  and,  if  that  is  so,  the  estate  would 
suffer  greater  damage;  therefore  the  re- 
covery should  be  larger.  I  understand  the 
majority  to  say  this  is  not  the  purpose,  but 
the  reasoning  and  cases  in  support  of  the 
proposition  are,  as  I  think,  based  upon  the 
theory  that  it  is  for  that  purpose.  For  in- 
stance, it  is  said  that  under  the  Nebraska 
statute,  authorizing  a  recovery  for  the  in- 
jury to  support  of  dependent  relatives,  such 
evidence  is  competent,  and  that  the  reason- 
ing of  that  court  in  such  a  case  is  appli- 
cable here.  That  such  evidence  is  admis- 
sible, "not  as  a  direct  ground  for  the  jury's 
action,  but  as  showing  what  deceased  was 
doing,  and  likely  to  do,  to  make  his  life 
pecuniarily  valuable  to  plaintiff."  [South 
Omaha  Waterworks  Co.  v.  Vocasek,  62  Neb. 
710,  87  N.  W.  536,  10  Am.  Neg.  Rep.  580.] 
If  the  fact  of  having  children  is  likely  to 
make  his  life  pecuniarily  valuable,  it  should 
enhance  the  damages;  if  less  valuable,  then 
the  damages  should  be  decreased.  It  would 
be  one  way  or  the  other,  depending  on  the 
character  of  the  children,  whether  they  were 
a  help  or  otherwise. 

I  do  not  say  that  the  evidence  is  not  com- 
petent under  the  Nebraska  statute,  where 
damages  do  not  go  to  the  estate,  as  in  Iowa. 
What  I  am  trying  to  show  is  the  false  posi* 
tion  of  the  majority  when  they  say  it  is 
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not  admitted  for  the  purpose  of  increasing 
or  decreasing  the  damages,  when  it  cannot 
have  any  other  effect,  and  is  not  and  cannot 
be  admissible  for  any  other  purpose.  It 
seems  to  be  the  theorv  under  the  Nebraska 
holding  that  the  fact  of  having  children 
would  make  the  life  more  valuable,  while  in 
at  least  one  Iowa  case  (Dufree  v.  Wabash 
R.  Co.  155  Iowa,  544,  136  N.  W.  695)  the 
thought  seems  to  be  that  the  life  would 
be  less  valuable.  This  is  so,  or  else  I  do 
not  comprehend  the  ruling  in  that  case. 
Here  was  the  situation  in  that  case,  as 
stated  in  the  majority  opinion :  "The  plain- 
tiff having  shown  the  wages  earned  by  the 
deceased,  it  was  developed  on  cross-exami- 
nation that  he  was  saving  none  of  his  earn- 
ings and  had  no  property.  On  redirect 
examination  plaintiff  was  permitted  to  show 
that  deceased  was  supporting  a  wife  and 
three  children.  The  defendant  assigned  er- 
ror upon  this  ruling  and  cited  Beems  v. 
Chicago,  R.  I.  &  P.  R.  Co.  in  support  of  its 
position.  The  authority  of  that  precedent 
was  not  discussed  bv  the  court,  for  we 
held  that  the  evidence  was  admissible,  in 
any  event,  as  an  explanation  of  the  fact 
that  deceased  was  not  making  any  sav- 
ings." If  he  was  unable  to  save  anything 
because  of  the  expense  of  raising  his  chil- 
dren, what  other  effect  could  it  have  but  to 
decrease  the  value  of  his  estate? 

It  should  be  kept  in  mind  that  this  is 
not  a  case  under  the  Employers*  Liability 
Act,  but  is  an  action  for  damages  to  the  es- 
tate of  deceased.  In  State  v.  Rutledge,  136 
Iowa,  581,  113  N.  W.  461,  a  criminal  case, 
it  was  held  such  evidence  was  not  proper, 
and  in  it  the  Beems  Case  is  referred  to  and 
approved.  In  State  ex  rel.  Pitham  v.  Wang- 
ler,  151  Iowa,  555,  132  X.  W.  22,  a  bastardy 
case,  the  ruling  was  the  same,  and  the 
Beems  Case  referred  to,  but  it  was  held  that 
in  such  a  case  there  was  no  prejudice,  on 
the  theory,  no  doubt,  that  the  form  of  the 
verdict  in  a  bastardy  case  is  guilty  or  not 
guilty,  and  the  jury  do  not  have  to  do  with 
fixing  the  amount  which  shall  be  allowed 
for  the  support  of  the  child.  But  these  two 
cases  do  not  quite  reach  the  point  now 
under  consideration.  The  question  first 
arose  in  Donaldson  v.  Mississippi  &  M.  R. 
Co.  18  Iowa,  280,  87  Am.  Bee.  391,  but  was 
not  squarely  decided;  the  court  holding 
that,  because  the  jury  were,  by  the  instruc- 
tions, guarded  against  allowance  of  dam- 
ages for  improper  causes,  there  was  no 
prejudice.  The  court  did  say:  "We  would 
not  be  understood,  however,  as  determining 
that  evidence  as  to  the  number  and  ages 
of  his  children  is  strictly  proper."  In  Lowe 
V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  89  Iowa, 
420,  433,  56  N.  W.  519,  decided  since  the 
Beems  Case,  it  Is  stated  that  it  was  shown 
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by  the  evidence,  among  other  things,  that 
deceased  left  a  wife  and  three  children,  but 
the  question  now  being  considered  was  not 
raised  in  any  manner. 

Under  statutes  which  provide  that  the 
damages  for  wrongful  death  inure  to  the 
benefit  of  the  family,  such  evidence  is  ad- 
missible. Baltimore  &  P.  R.  Co.  v.  Mackey, 
157  U.  S.  72,  39  L.  ed.  624,  16  Sup.  Ct. 
Rep.  491.  In  that  case  the  statute  excludes 
the  creditors  of  deceased  from  any  inter- 
est in  the  recovery,  and  declares  not  only 
that  the  judgment  shall  inure  exclusively 
to  the  benefit  of  his  family,  but  that  the 
damages  shall  be  assessed  with  reference 
to  the  injury  done  to  the  widow  and  next 
of  kin.  This  seems  to  be  the  distinction 
running  through  the  cases  that,  if  the  dam- 
ages inure  to  the  benefit  of  the  family,  it 
may  be  shown  what  persons  compose  the 
family*  but  not  so  if  the  damages  go  to 
the  estate,  as  in  this  case.  The  question 
here  is:  What  was  the  value  of  the  life 
of  the  deceased  to  his  estate?  The  num- 
ber of  his  children  can  have  no  bearing  on 
that  question.  The  measure  of  the  recovery 
and  the  elements  to  be  considered  are  stated 
in  Grace  v.  Minneapolis  A;  St.  L.  R.  Co.  153 
Iowa,  418,  432,  133  N.  W.  672,  and  Neal  v. 
Sheffield  Brick  ft  Tile  Co.  151  Iowa,  690, 
695,  130  N.  W.  S98. 

The  thought  in  the  last  sentence  of  in- 
struction 11|,  that  evidence  as  to  the  chil- 
dren is  to  be  considered  on  the  question 
of  inducement  or  incentive  to  habits  of  in- 
dustry, etc.,  is  on  the  theory,  doubtless, 
that,  as  stated  by  the  minority  in  the 
Beems  Case,  it  'Vouid  largely  add  to  the 
value  of  his  personal  services  to  his  own 
estate."  The  majority  opinion  in  this  ease 
says  the  purpose  is  "to  stimulate  him  to  in- 
dustry, prudence,  and  economy."  It  would 
seem  that,  if  this  be  true,  the  only  effect 
it  could  have  would  be  to  increase  the  value 
of  his  estate,  and  thus  necessarily  to  in- 
crease the  damages,  so  that  the  last  two 
clauses  in  instruction  11^  are  in  confiict 
and  cannot  be  reconciled. 

Some  of  the  cases  exclude  evidence  as  to 
children  because  its  admission  is  likelv  to 
prejudice  the  jury.  It  was  said  by  a  ma- 
jority of  the  court  in  the  Beems  Case  that 
observation  and  experience  do  not  teach 
that  one's  income  is  likely  to  increase  in 
the  same  ratio  as  the  number  of  his  chil- 
dren. It  would  seem  that  there  are  other 
reasons  for  excluding  such  evidence.  If  it 
is  thought  that  children  would  be  an  in- 
ducement to  habits  of  ijadu«try,  and  tJius 
increase  the  value  of  his  estate,  how  long 
would  the  inducement  continue?  Would  it 
continue  during  the  entire  expectancy  of 
the  person  injured  or  deceased?  Would 
there  be  other  children  bom  after  tlie  In- 
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jury  and  after  the  trial?  Would  some  of 
these  die?  What  U  their  expectancy?  What 
are  their  habits?  W^ould  their  earnings,  un- 
til they  reach  their  majority,  add  to  the  es- 
tate, or  would  it  cost  more  to  raise  them  than 
they  earn?  Suppose  a  man  has  six  minor 
children,  who  are  dutiful,  in  good  health,  in- 
dustrious, and  saving;  they  would,  when 
old  enough,  be  a  great  help  and  aid  to  the 
parent  in  accumulating  and  saving  money. 
But  suppose  the  children  arc  sickly,  re- 
quiring medical  expense,  they  are  unable 
to  work,  or  suppose  they  are  lazy  and  spend- 
thrifts, would  they  enhance  or  decrease  the 
value  of  the  estate?  We  will  say  that  the 
parent  is  injured  or  killed.  If  proof  as  to 
the  number  of  children  is  competent,  then 
the  man  with  the  family  of  children  who 
Are  not  helpful  obtains  the  same  advantage 
by  such  proof  as  the  man  whose  family  is 
an  aid  to  him,  unless  all  these  matters  are 
gone  into.  Would  defendant's  attorney  dare 
to  cross-examine  and  show  that  the  chil- 
dren are  cripples  or  sickly?  For  the  pur- 
pose of  argument,  I  am  assuming  at  this 
point  that  the  sympathies  of  the  jury  would 
not  be  aroused,  and  that  they  would  fairly 
consider  such  evidence  for  the  only  pur- 
pose for  which  it  could  be  considered,  and 
that  is  to  either  enhance  or  decrease  dam- 
ages. If  it  be  competent  to  show  the  num- 
ber of  children  composing  the  family  of 
the  person  injured  or  deceased,  why  would 
it  not  be  competent  to  show  that  the  par- 
ents or  grandchildren  of  such  person  were 
members  of  his  family,  if  that  be  the  fact? 
These  and  other  questions  naturally  arise. 
It  seems  to  the  writer  that  these  matters 
are  too  remote,  uncertain,  speculative,  and 
would  involve  the  investigation  of  collat- 
eral matters.  To  hold  that  such  evidence 
18  admissible  necessarily  overrnles  the 
Beems  Case  and  overturns  a  precedent  of 
thirty  years'  standing,  is  against  the  over- 
whelming weight  of  authority,  and  estab- 
lishes a  dangerous  rule. 

If  the  evidence  is  properly  in  the  record, 
it  would  be  legitimate  to  refer  to  it  in 
argument  to  the  jury;  and  hereafter,  in 
personal  injury  and  like  cases,  we  may 
expect  it  to  be  used  to  the  best  advantage, 
and  in  all  probability  we  will  be  compelled 
to  reverse  cases  because  of  it. 

Appellee  cites  Hamann  v.  Milwaukee 
Bridjre  Co.  136  WMs.  39,  116  N.  W.  854,  and 
quotes  therefrom  as  follows:  "In  an  ac- 
tion for  negligent  death,  by  decedent's 
widow,  suing  as  administratrix,  she  can 
show  the  state  of  her  health,  and  the  num- 
ber of  her  children;  the  jury  being  prop- 
erly cautioned  that  she  could  recover  only 
for  the  pecuniary  damage  resulting  to  her- 
self from  the  death."  The  opinion  is  brief 
on  this  point.  It  cites  two  prior  decisions 
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of  the  Wisconsin  court,  one  of  which  (Law- 
son  V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  64  Wis. 
447,  64  Am.  Rep.  634,  24  X.  W.  618)  cites 
the  Donaldson  Case,  18  Iowa,  280,  87  Am. 
Dec.  391,  as  authority;  and  Abbot  v.  Mc- 
Cadden,  81  Wis,  663,  29  Am.  St.  Rep.  910, 
51  N.  W.  1079,  in  which  the  court  savs: 
"The  court  charged  the  jury,  on  the  sub- 
ject of  damages,  that  the  damages  ^must 
be  the  money  value  only  to  her  and  her 
children  which  the  life  of  the  deceased  was 
worth  to  her  and  them  on  the  dav  of  his 
death.*  .  .  ,  This  was  error.  The  fact 
that  there  are  children  left  surviving,  wliose 
support  will  be  thrown  on  the  plaintiff,  is 
proper  to  be  shown  in  evidence  and  to  be 
considered  by  the  jury;  but  the  damages 
recoverable  are  those  which  the  widow  has 
suffered,  not  those  which  the  children  have 
suffered."  From  this  it  appears  that  there 
is  a  different  statute  in  Wisconsin  from 
ours  by  which  the  damages  are  for  the 
benefit  of  the  widow,  and  not  the  estate. 

Appellee  also  cites  as  being  to  the  same 
effect  as  the  Hamann  Case  the  following: 
7  Enc.  Et.  439;  but  an  examination  of  the 
text  shows  that  this  is  the  rule  in  states 
which  by  statute  allow  the  right  of  action 
for  the  benefit  of  the  next  of  kin  of  deceased. 
He  also  cites  8  Am.  Eng.  &  Enc.  Law,  941. 
But  at  page  940  of  the  same  volume  the 
same  distinction  is  made  which  I  make. 
It  is  there  stated  that,  where  the  action 
is  brought  by  the  widow  for  the  death  of 
her  husband,  the  ground  of  the  admissibil- 
ity of  such  evidence  is  that  by  the  death 
of  the  father  the  responsibility  of  support- 
ing and  rearing  the  children  is  cast  upon 
the  plaintiff,  their  mother,  and  it  is  propei- 
to  show  the  extent  and  character  of  this 
responsibility  thus  cast  upon  her.  Also  13 
Cvc.  358,  and  numerous  cases  there  cited. 
The  text  here  refers  to  the  number  and 
condition  of  persons  dependent  upon  de- 
ceased. Some  of  the  cases  there  cited  are 
under  statutes  such  as  I  have  mentioned. 
In  my  opinion  the  rule  announced  in  the 
Beems  Case  as  to  evidence  in  regard  to 
children  of  a  deceased  person  is  correct,  and 
it  is  sustained  by  the  weight  of  authority. 
In  some  of  the  cases  the  party  injured  was 
deceased,  in  others  he  survived;  but  the 
rule  is  the  same,  for  in  one  case  he  is  suing 
for  his  own  injuries,  and  in  the  other  his 
representative  is  suing  for  damages  to  his 
estate.  As  sustaining  the  rule  in  the  Beems 
Case,  see  13  Cyc.  196,  and  cases,  also  Penn- 
sylvania Co.  v.  Roy,  102  IT.  S.  451,  460, 
26  L.  ed.  141,  145 ;  Baltimore  &  O.  R.  Co. 
V.  Camp,  26  C.  C.  A.  620,  54  U.  S.  App. 
Ill,  81  Fed.  808;  Louisville  &  L.  R.  Co.  v. 
Binion,  107  Ala.  652,  18  So.  78:  Day  harsh 
V.  Hannibal  &  St.  J.  R.  Co.  103  Mo.  577, 
23  Am.  St.  Rep.  900,  15  S.  W.  565;  Jcmes 
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&  A.  Co.  V.  George,  227  lU.  64,  81  X.  E.  4, 
10  Ann.  Cas.  285;  Vandalia  Coal  Co.  ▼. 
Yemm,  176  Ind.  524,  92  N.  E.  40,  94  N.  E. 
881;  Simpson  v.  Foundation  Co.  201  X.  Y. 
479,  95  N.  E.  10,  Ann.  Cas.  1912B,  321,  2 
N.  C.  C.  A.  183;  Carlile  v.  Bentley,  81  Neb. 
715,  116  N.  W.  772;  Maynard  v.  Oregon 
R.  &  Nav.  Co.  46  Or.  15,  68  L.RJ^.  477,  78 
Pac.  983;  Ft.  Worth  Iron  Works  v.  Stokes, 
33  Tex.  Civ.  App.  218,  76  S.  W.  231;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Adams,  74  Ark. 
32(),  109  Am.  St.  Rep.  85,  85  S.  W.  768,  86 
S.  W.  287;  Louisville  &  N.  R.  Co.  v.  Eakin, 
103  Ky.  465,  45  S.  W.  529,  46  S.  W.  496,  47 
S.  W.  872;  Chicago,  R.  I.  &  P.  R,  Co.  v. 
Batsel,  100  Ark.  526,  140  S.  W.  726 ;  Union 
P.  R.  Co.  V.  Hammerlund,  70  Kan.  888,  79 
Pac.  152;  Rio  Grande  Southern  R.  Co.  v. 
Campbell,  44  Colo.  1,  96  Pac.  986;  Standard 
Oil  Co.  v.  Tiemey,  92  Ky.  367,  14  L.R.A. 
677,  36  Am.  St.  Rep.  595,  17  S.  W.  1025; 
Union  P.  R.  Co.  v.  McMican,  114  C.  C.  A. 
311,  194  Fed.  393.  These  are  not  all  the 
cases  which  might  be  cited.  Many  others 
are  cited  in  some  of  these.  It  would  unduly 
extend  this  dissent  to  quote  at  any  length 
from  these  cases,  but  I  wish  to  refer  to  a 
few  of  them. 

In  Pennsylvania  Co.  v,  Roy,  102  U.  S. 
451,  460,  26  L.  ed.  141,  145,  a  verdict  for 
$10,000  was  set  aside  and  the  cause  re- 
versed solely  because  of  the  admission  of 
such  evidence. 

In  the  Kansas  case  (Union  P.  R.  Co.  v. 
Hammerlund,  70  Kan.  888,  79  Pac.  162). 
It  was  held  that  the  evidence  was  not  com- 
petent, and  the  court  said  the  question  is 
not  debatable. 

In  the  Kentucky  case  of  Louisville  &  N. 
R.  Co.  V.  Eakin,  103  Ky.  465,  45  S.  W. 
529,  the  court  quotes  from  the  opinion  in 
the  case  of  Chicago  v.  O'Brennan,  66  111. 
163,  as  follows:  "Was  this  evidence  ad- 
missible? If  it  waa,  then  it  would  have 
been  competent  to  have  gone  further  and 
shown  all  the  circumstances  of  the  family; 
such  as  that  the  mother  was  an  invalid, 
that  one  of  the  daughters  was  blind,  that 
one  son  had  accidentally  lost  a  leg,  etc., 
if  such  had  been  the  case,  so  as  to  present 
a  most  pitiable  picture  of  a  helpless  family 
dependent  upon  appellee  for  support  as  a 
lecturer;  for,  as  the  evidence  had  no  place 
in  the  case  but  as  a  stimulant  to  the  jury,  it 
would  have  been  just  as  competent  to  make 
the  stimulant  strong  as  weak.  But  was  it 
competent  at  all?  It  is  an  elementary  rule 
that  evidence  must  be  confined  to  the  points 
at  issue.  There  was  no  point  in  issue  to 
which  this  evidence  had  anv  relevancv.  Tliis 
sort  of  attempt  to  foist  irrelevant  matters 
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upon  the  attention  of  the  jury,  with  a  view 
to  creating  a  personal  interest,  is  too  often 
the  secondary  resort  of  a  party  on  the  wit- 
ness stand."  The  Kentucky  case  states  that 
this  rule  has  received  the  approval  of  that 
court  in  a  number  of  recently  decided  eases, 
citing  them. 

In  the  case  of  Jones  &  A.  Co.  v.  George, 
227  111.  64,  81  N.  E.  4,  10  Ann.  Cas.  285, 
supra,  it  was  said:  ''On  the  trial  of  this 
case  appellee  was  allowed  to  prove  that  he 
was  a  married  man  and  had  three  children. 
The  evidence  was  objected  to,  and  the  ob- 
jection overruled.  The  damages  recoverable 
in  this  case  can  only  be  compensatory. 
The  domestic  relations,  the  financial  stand- 
ing ...  of  the  parties,  are  therefore 
irrelevant.  .  .  .  Youngblood  v.  South 
Carolina  R.  Co.  85  Am.  St.  Rep.  835,  and 
note  (60  S.  C.  9,  38  S.  E.  232),  where  many 
other  authorities  are  collected.  .  .  .  The 
error  in  admitting  this  evidence  ia  virtual- 
ly  admitted  by  appellee  and  was  recognized 
by  the  appellate  court,  but  it  was  thought 
that  the  remittitur  of  $1,500  ought  in  some 
way  to  cure  this  error.  We  cannot  assent 
to  this  view.  Evidence  of  this  character 
not  only  tends  to  enhance  the  damages,  but 
it  is  calculated  to  arouse  a  sympathy  for 
appellee  which  is  liable  to  unconsciously 
influence  a  jury  in  the  decision  of  other 
controverted  questions  of  fact  in  the  ap< 
pellee*s  favor.  It  would  be  a  dangerous 
precedent  to  hold  that  a  party  might  intro- 
duce irrelevant  testimony  which  would  ap- 
peal to  the  sympathy,  passions,  or  preju- 
dices of  a  jury  in  such  a  way  as  to  insure 
him  the  verdict  on  all  doubtful  questions 
of  fact,  then  permit  the  trial  court  to  esti- 
mate how  much  of  a  gross  sum  awarded  as 
damages  was  due  to  such  irrelevant  testi- 
mony, and  deduct  that  from  the  total  ver- 
dict and  render  judgment  for  the  balance, 
and  thus  cure  an  error,  but  for  which  the 
verdict  might  have  been  in  favor  of  the 
other  party." 

Early  New  York  and  Alabama  cases  are 
cited  in  the  majority  opinion.  I  have  not 
examined  them,  but  the  later  cases  from 
those  states  which  I  cite  hold  that  the 
evidence  is  inadmissible. 

In  my  opinion,  the  evidence  as  to  the 
number  and  ages  of  the  children  was  not 
admissible  in  this  case  for  any  purpose,  and 
the  instruction  cannot  be  sustained  because 
of  the  conflict  therein.    I  would  reverse. 

Deemer,  J.,  joins  in  the  dissent. 

Petition  for  rehearing  denied  April  14, 
1914. 
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Annotatioii— Character  and  suffidoicy  of  evidence  to  show  pecuniary  lois 

to  estate  of  decedent. 


For  other  notes  in  this  series  relative 
to  the  admissibility,  character,  or  suffi- 
ciency of  evidence  to  show  pecuniary 
loss  by  negligently  killing  a  person, 
see  note  appended  to  Raines  v.  Southern 
R.  Co.  ante,  1056,  where  the  different 
notes  presenting  different  aspects  of  this 
matter  are  referred  to  at  length. 

This  note  presupposes  the  elements  of 
damages  recoverable,  and  is  concerned 
only  with  the  character  or  sufficiency  of 
the  evidence  to  prove  those  elements. 
It  does  not,  therefore,  purport  to  cover 
the  oases  where  the  admissibility  of  the 
offered  evidence  turns  upon  the  question 
whether  the  matter  to  which  it  relates 
is  a  proper  element  of  damages.  This, 
though  in  form  a  question  of  evidence, 
is  really  a  question  of  substantive  law, 
and  will  be  treated  in  subsequent  notes 
in  this  series. 

CHaraoter  of  eTidenoo-^ia  general. 

The  majority  of  the  actions  to  re^ 
cover  for  negligently  killing  a  person 
are  based  upon  statutes  authorizing  the 
recovery  of  compensation  for  the  pe- 
cuniary   loss    to    designated    surviving 


relatives  of  the  decedent.  In  some  juris- 
dictions, however,  recovery  is  permitted 
in  behalf  of  the  estate  of  the  decedent. 
In  that  case  the  damages  are  computed 
upon  a  different  principle  than  they  are 
in  cases  where  the  recovery  is  for  the 
pecuniary  loss  of  designated  relatives. 
As  pointed  out  in  the  note  appended  to 
Raines  V.  Southern  R.  Co.  ante,  1056, 
where  it  is  sought  to  recover  compensa- 
tion for  the  pecuniary  loss  to  the  estate 
of  the  deceased  through  his  death,  the 
burden  of  proof  is  upon  the  plaintiff  to 
show  pecuniary  loss  to  the  estate.  The 
material  question  of  inquiry  is  as  to  the 
character  and  sufficiency  of  the  evidence 
to  entitle  the  plaintiff  to  recover  sub- 
stantial damages. 

Age;  health;  phyaieal  eoadition;  hab- 
its; oeoupation. 

Generally,  in  order  to  establish  pecu- 
niary loss  to  the  estate  of  the  deceased 
by  his  death,  evidence  is  admissible  to 
show  his  age,  health  at  the  time  of  the 
injury  resulting  in  his  death,  his  weight, 
height,  hearing,  habits,  occupation,  etc.^ 
And  evidence  is  also  admissible  as  to 


1  Breughel  v.  Southern  New  England 
Teleph.  Co.  (1901)  73  Conn.  614,  84  Am.  St. 
Hep.  176,  48  Atl.  761,  holding  that  evidence 
is  admissible  to  show  that  the  decedent  was 
in  good  health  and  in  the  prime  of  life. 

Di  Prisco  v.  Wilmington  City  R.  Co. 
(1904)  4  Penn.  (Del.)  527,  67  Atl.  006,  hold- 
ing that  evidence  as  to  the  cheerfulness  of 
the  decedent,  a  boy  eight  years  old,  is  ir- 
relevant in  an  action  by  his  personal  repre- 
flentative  to  recover  for  his  death. 

Wilcox  V.  Wilmington  City  R.  Co.  (1899) 
2  Penn.  (Del.)  157,  44  Atl.  686,  holding  that 
evidence  of  the  state  of  health  of  the  deced- 
ent at  the  time  of  her  injury  is  competent 
in  an  action  by  her  personal  representative 
to  recover  damages  to  her  estate  for  her 
wrongful  death,  and  it  is  also  competent  to 
inquire  as  to  her  habits  of  industry,  as  tend- 
ing to  show  a  value  to  her  life  independently 
of  her  duties  to  her  husband. 

Van  Gent  v.  Chicago,  M.  A  St.  P.  R.  Co. 
(1890)  80  Iowa,  626,  46  N.  W.  913,  holding 
that  evidence  is  admissible  as  to  the  habits 
of  the  decedent  as  to  sobriety  and  industry, 
and  also  as  to  his  character  as  a  brakeman. 

Simonson  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(1878)  49  Iowa,  87,  holding  that  evidence  is 
proper  as  to  the  condition  of  health  of  the 
deceased,  his  aptitude  and  qualification  for 
business,  and  his  habits  of  industry. 

Donaldson  v.  Mississippi  &  M.  R.  Co. 
(1864)  18  Iowa,  280,  87  Am.  Dec.  391,  hold- 
ing that  evidence  is  admissible  relative  to 
the  occupation,  age,  health,  habits,  earning 
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'  power,  and  property  of  the  decedent,  where 
the  measure  of  damages  is  loss  to  his  estate. 

Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Lovell 
(1910)  141  Ky.  249,  47  L.RA.(N.S.)  909, 
132  S.  W.  569,  rehearing  denied  in  (1911) 
142  Ky.  1,  133  S.  W.  788,  holding  that  evi- 
dence  is  admissible  concerning  the  habits, 
character,  physical  condition,  earning  ca- 
pacity, and  probable  duration  of  life  of  the 
deceased. 

Cox  V.  Louisville  A  A.  R.  Co.  (1910)  137 
Ky.  388,  125  S.  W.  1066,  holding  that  evi- 
dence  is  admissible  as  to  the  decedent's  earn- 
ing capacity,  size,  weight,  height,  health, 
hearing,  sight.,  general  physique,  and  educa- 
tion, moral  training,  and  vocation. 

Louisville  R.  Co.  v.  Will  (1902)  23  Ky. 
L.  Rep.  1961,  66  S.  W.  628,  holding  that  in 
an  action  to  recover  compensation  for  the 
pain  and  suffering  of  the  deceased,  plaintiff 
is  not  prejudiced  by  the  admission  of  evi- 
dence as  to  the  earning  capacity,  age,  and 
condition  of  health  of  the  deceased. 

East  Tennessee,  V.  &  G.  R.  Co.  v.  Gurley 
(1883)  12  Lea  (Tenn.)  46,  holding  that 
where  the  damages  recoverable  are  for  the 
same  elements  as  the  decedent  might  have 
recovered  for  had  he  survived  the  injury, 
it  is  competent  to  show  his  ability  and  ca- 
pacity to  labor,  his  skill  in  his  own  business 
or  profession,  and  that  the  decedent  was  a 
man  of  good,  regular,  temperate  habits. 

And  see  Van  Gent  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (Iowa)  supra,  holding  that  where  it 
has  been  shown  that  the  deceased  was  in- 
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the  bad  habits  of  the  deceased,  for  the 
purpose  of  decreasing  the  amowt  of  re- 
covery.^* 

Earning:  capacity  and  property. 

It  has  been  held  that  where  the  de- 
cedent was  living  upon  his  income,  his 
earning  power  may  be  shown  by  ev- 
idence of  his  age,  health,  intelligence, 
habits,  mental  and  physical  capacity  to 
earn  and  acquire  property,  and  his  skill 
in  the  management  of  his  property.* 

And  evidence  is  generally  admissible 


relative  to  the  decedent's  earning  pow- 
er' and  his  aptitude  and  qualifications 
for  business,^  and  also  as  to  the  amount 
of  property  he  was  possessed  of  at  the 
time  of  his  injury  and  death.*  But  ev- 
idence is  inadmissible  as  to  the  poor 
pecuniary  condition  in  which  he  left  his 
family,®  although  it  may  be  shown  that 
he  had  saved  or  accumulated  no  money 
or  property,  and  his  failure  in  this  re- 
gard may  be  explained  by  evidence  that 
he  was  supporting  a  large  family.^ 


jured  some  years  prior  to  the  accident  re- 
sulting in  his  death,  and  that  some  of  the 
bones  in  one  of  his  shoulders  had  been  re- 
raovedt  it  is  competent  for  his  brother,  who 
had»  since  that  time,  tussled  with  the  de- 
cedent, to  testify  as  to  the  effect  this  injury 
had  upon  the  decedent's  health  and  strength 
after  the  wound  had  healed. 

U  Nashville  &  C.  R.  Co.  v.  Prince  (1871) 
2  Heisk  (Tenn.)  580;  overruling  Louisville 
&  X.  R.  Co.  V.  Burke  (1868)  6  Coldw. 
(Tenn.)  45,  holding  that  where  the  right  of 
action  is  for  the  benefit  of  the  widow  and 
next  of  kin,  and  the  measure  of  recovery  is 
that  which  the  decedent  might  have  recov- 
ered had  he  survived  the  injury,  it  is  compe- 
tent for  the  defendant  to  show  that  the  de- 
ceased was  a  drunken  and  worthless  man 
and  made  no  provision  for  his  family. 

Compare  with  Walter  v.  Chicago,  D.  &  M. 
R.  Co.  (1874)  39  Iowa,  33,  holding  that  evi- 
dence is  incompetent  to  show  that  the  de- 
cedent, many  years  prior  to  his  death,  lived 
in  a  cabin,  in  filth  and  wretchedness. 

«  Skottowe  V.  Oregon  Short  Line  &  U.  N. 
R.  Co.  (1892)  22  Or.  430,  16  L.R.A.  693, 
30  Pac.  222,  affirmed  in  (189G)  162  U.  S. 
490,  40  L.  ed.  1048,  16  Sup.  Ct.  Rep.  860, 

'Donaldson  v.  Mississippi  &  M.  R.  Co. 
(Iowa)  J  Cincinnati,  K  0.  &  T.  P.  R.  Co.  v. 
Lovell  (Ky.);  Cox  v.  Louisville  &  A.  R.  Co. 
(Ky.);  Louisville  R.  Co.  v.  Will  (Ky.) ; 
Skottowe  V.  Oregon  Short  Line  &  U.  N.  R. 
Co.  (Or.);  Nashville  &  C.  R.  Co.  v.  Prince 
(Tenn.) ;  and  Louisville  &  N.  R.  Co.  v.  Burke 
(Tenn.)  supra. 

4McKelvy  v.  Burlington,  C.  R.  &  N.  R. 
Co.  (1894)  —  Iowa,  —,  58  N.  W.  1068;  Si- 
monson  v.  Chicago,  R.  I.  &  P.  R.  Co.  (1878) 
49  Iowa,  87. 

S  Donaldson  v.  Mississippi  &  M.  R.  Co. 
(1864)   18  Iowa,  280,  87  Am.  Dec.  391. 

Spaulding  v.  Chicago,  St.  P.  &  K.  C.  R.  Co. 
(18J)6)  98  Iowa,  205,  67  N.  W.  227,  holding 
that  evidence  is  competent  to  show  the 
amount  of  money  the  decedent  had  contrib- 
uted to  a  sister  and  to  others,  and  also 
that  he  had  invested  some  of  his  earnings 
in  life  insurance  as  tending  to  show  ability 
to  earn  money  and  his  habits  with  respect 
to  saving  it. 

Fish  V.  Illinois  C.  R.  Co.  (1896)  96  Iowa, 
702,  65  N.  W.  995.  holding  that  it  may  be 
shown  that  the  decedent  was  dependent  up- 
on his  earnings  as  tending  to  show  an  in- 
ducement for  industry  on  his  part. 

Beams  v.  Chicago,  R.  I.  &  P.  R.  Co.  (1882) 
L.R.A.1918C. 


58  Iowa,  150,  12  N.  W.  222,  holding  that 
evidence  as  to  the  number  of  decedent's  fam- 
ily and  the  amount  of  property  he  had  ac- 
cumulated is  inadmissible  on  the  question 
of  the  value  of  his  life  to  his  estate. 

McKelvy  v.  Burlington,  C.  R,  &  X.  R,  Co. 
(Iowa)  supra,  holding  that  evidence  is  ad- 
missible to  show  that  the  decedent  was  an 
industrious,  saving,  economical  man,  that 
he  always  carefully  looked  after  his  business 
affairs,  and  that  he  was  a  farmer  and  it  is 
not  prejudicial  error  to  receive  evidence  as 
to  the  size  of  his  farm  and  as  to  whether 
or  not  his  property  was  accumulated  since 
his  marriage. 

Compare  with  Dalton  v.  Chicago,  R.  I,  4 
P.  R.  Co.  (1897)  104  Iowa,  26,  73  X.  W.  340. 
holding  that  evidence  as  to  the  value  of  the 
decedent's  interest  in  a  farm  is  inadmisi>ihle 
in  an  action  by  the  personal  representative 
to  recover  for  his  wrongful  death. 

«  Southern  R.  Co.  v.  Evans  (1901)  23  Ky. 
L.  Rep.  568,  63  S.  W.  445,  holding,  where 
an  action  is  to  recover  damages  to  the  estate 
of  the  decedent  for  hi&  death  through  the 
negligence  of  the  defendant,  that  evidence 
is  inadmissible  to  show  that  the  decedent 
left  a  wife  and  four  children,  ranging  from 
four  or  five  years  to  sixteen  or  seventeen 
years  of  age,  and  that  the  income  of  the  wife 
is  not  sufficient  to  support  her,  and  she  is 
compelled  to  use  part  of  the  principal. 

7XICOLL  V.  Sweet,  ante,  1009,  holding 
that,  in  an  action  to  recover  pecuniary  com- 
pensation for  the  less  to  decedent's  estate  by 
his  death,  evidence  is  admissible  as  to  the 
number  of  children  the  deceased  left  surviv- 
ing him,  in  order  to  shew  an  incentive  to 
frugality,  industry,  and  accumulation. 

Dufree  v.  Waba.^h  R.  Co.  (1912)  155  Iowa, 
544,  136  N.  W.  695,  holding  that  evidence  is 
admissible  as  to  the  amount  of  decedents 
debts,  and  that  he  had  saved  nothing,  and 
the  failure  of  deceased  in  this  regard  may  be 
explained  by  showing  that  he  was  support- 
ing a  large  family. 

Louisville,  C.  '&  L.  R.  Co.  v.  Mahonv 
(1870)  7  Bush  (Ky.)  236,  holding  that  evi- 
dence  of  the  decedent's  pecuniary  condition 
and  the  number  and  ages  of  the  members  of 
his  family  is  admissible  upon  the  question 
of  damages  for  his  wrongful  death,  based 
upon  a  statute  allowing  compensatory  and 
punitive  damages. 

Lord  V,  Manchester  Street  R.  Co.  (1907> 
74  N.  H.  295,  67  AtL  689,  holding  that,  as 
bearing  upon  the  decedent's  capacity  to  earn 


ANNO.-— DBATH—EVIDENCfi— PECUNIARY  LOSS  TO  ESTATE. 


1113 


The  courts  do  not  agree  as  to  whether 
or  not,  when  the  action  is  for  the  loss 
to  decedent's  estate  by  his  death,  evi- 
dence is  admissible  that  he  was  survived 
by  a  widow  and  minor  children.  Such 
evidence  has  been  held  to  be  admissible 
as  tending  to  show  an  incentive  upon  the 
part  of  the  decedent  to  earn  and  accum- 
ulate property,  and  also  to  show  his  ac- 
tual earnings  where  connected  with  the 
evidence  as  to  the  amount  he  expended 
in  the  support  of  his  family.  *  In  other 
jurisdictions,  however,  where  the  action 
is  for  the  benefit  of  the  estate,  evidence 
has  been  held  to  be  inadmissible  to  show 
that  the  deceased  was  survived  bv  a  wid- 
ow  and  children,  although  no  particular 
ground  for  the  rejection  of  this  evidence 
has  been  pointed  out  other  than  its 
immateriality  and  the  danger  that  it 
would  improperly  affect  the  damages  re- 
coverable. ® 

It  has  been  held  that  where  the  meas- 
ure of  damages  to.  the  estate  of  the  de- 
ceased for  his  death  depends  upon 
whether  or  not  the  deceased  in"  his  life- 
time consumed  his  wages  in  the  support 
of  his  family,  and  hence  was  accumulat- 


ifig  nothing,  as  a  circumstance  aiding 
in  the  solution  of  the  question  it  is  com- 
petent to  show  how  many  and  who  were 
dependent  upon  the  deceased,  and  what, 
if  anything,  they  were  earning.  ^^ 

Action,  for  death  of  infant. 

Although  for  the  death  of  a  child  the 
amount  of  damages  recoverable  under 
the  Survival  Act  cannot  be  estimated 
with  certainty  either  as  to  the  element 
of  pain  and  suffering  or  future  earnings 
after  the  age  of  twenty-one,  yet  this 
fact  does  not  deprive  the  personal  repre- 
sentative of  the  injured  person  of  all 
damages.  The  fact  that  the  child's  death 
occurred  before  he  became  a  wage  earn- 
er does  not  foreclose  inquiry  as  to  the 
probable  value  of  his  services  for  the 
years  ensuing  his  death,  after  he  would 
have  arrived  at  his  majority.  To  enable 
the  jury  to  determine  the  probable  earn- 
ing capacity  of  a  child  for  the  period 
of  his  probable  life  after  arriving  at  the 
age  of  twenty-one,  a  wide  latitude  is 
allowed  in  the  admission  of  testimony  in 
reference  to  the  child's  status  and  future 
prospects,  and  the  vocations  and  their 
remuneration  which  might  reasonably  be 
expected  to  be  open  to  him.^^    As  bearing 


money,  evidence  is  admissible  aa  to  what 
work  she  habitually  did,  including  what  she 
did  in  the  way  of  caring  for  her  children; 
and  in  this  connection  their  ages  and  num- 
ber may  be  shown. 

8  Louisville  &  N.  R.  Go.  v.  Eakin  (1898) 
103  Ky.  465,  45  S.  W.  529,  46  S.  W.  496,  47 
S.  W.  872,  holding  that  the  measure  of  dam- 
ages to  a  personal  representative  for  the 
death  of  his  decedent  is  such  a  sum  as  will 
compensate  the  estate  for  the  destruction 
of  the  decedent's  earning  power;  hence  evi- 
dence is  inadmissible  as  to  the  number  of 
children  dependent  upon  the  deceased. 

Louisville  &  N.  R.  Co.  v.  Kelly  (1897)  100 
Ky.  421,  38  S.  W.  862,  40  S.  W.  452,  1  Am. 
Neg.  Rep.  249,  holding  that  while,  in  an 
action  by  the  personal  representative  to 
recover  damages  to  the  estate  of  the  deced- 
ent for  his  death,  evidence  is  inadmissible 
to  show  that  the  decedent  left  surviving  him 
a  wife  and  children,  nevertheless  where  the 
wife  is  plaintiff  in  the  action,  she  is  entitled 
to  be  present  in  the  court  room  during  the 
trial  of  the  action,  and  to  be  accompanied 
by  her  children. 

Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Samp- 
son (1895)  97  Ky.  65,  30  S.  W.  12;  Louis- 
ville &  N.  R.  Co.  V.  Taaffe  (1890)  106  Ky. 
535,  50  S.  W.  850;  Chesapeake  &  0.  R.  Co. 
V.  Reeves  (1889)  11  Ky.  L.  Rep.  14,  11  S. 
W.  464. 

Southern  R.  Co.  v.  Evans  (1901)  23  Ky. 
L.  Rep.  668,  63  S.  W.  445,  holding  that  where 
the  action  is  in  behalf  of  the  estate  of  de- 
cedent, evidence  is  not  admissible  to  show 
that  he  was  survived  by  a  widow  and  a  cer- 
tain number  of  young  diildren,  and  that  the 
L.R.A.1918C. 


income  of  the  widow  was  not  sufficient  to 
support  her  and  the  family. 

Oliver  v.  Houghton  County  Street  R.  Co. 
(1904)  138  Mich.  242.  101  N.  W.  630,  holding 
that,  in  an  action  under  the  Survival  Stat- 
ute to  recover  for  loss  to  the  decedent's 
estate  from  his  death,  evidence  that  he  left 
surviving  him  a  family  is  immaterial. 

Beems  v.  Chicago,  R.  L  &  P.  R.  Co.  (1882) 
58  Iowa,  150,  12  N.  W.  222,  holding  that 
where  the  damage  recoverable  is  the  loss 
to  the  estate  of  the  decedent,  evidence  is  not 
admissible  as  to  the  number  of  children 
surviving  him. 

But  see  Donaldson  v.  Mississippi  &  M.  R. 
Co.  (1864)  18  Iowa,  280,  87  Am.  Dec.  391, 
holding  that  evidence  is  admissible  relative 
to  the  family  of  the  decedent,  their  ages, 
etc.,  where  the  jury  have  been  instructed 
not  to  allow  anything  for  the  pain  and  suf- 
fering of  the  deceased  or  the  grief  of  his 
family,  or  their  loss  of  his  society. 

9  Hesse  v.  Meriden,  S.  &  C.  Tramway  Co. 
(1903)  75  Conn.  571,  54  Atl.  299,  13  Am. 
Neg.  Rep.  482,  holding  that  while  there 
should  be  some  evidence  as  to  quantum  of 
damages  other  than  the  mere  fact  that 
the  injured  person  died  and  his  age  at  that 
time,  the  evidence  is  sufficient  in  this  regard 
where  it  also  shows  the  size  of  the  decedent 
and  his  condition,  physical  and  mental,  and 
that  he  lived  some  moments  after  the  in- 
jurv,  and  suffered  some  pam. 

10  Perry  v.  Lansing  (1879)  17  Hun  (N. 
Y.)  34. 

11  Love  V.  Detroit,  J.  &  C.  R.  Co.  (1912) 
170  Mich.  1,  136  N.  W.  963. 

Eginoire    v.    Union    County    (1900)    112 
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on  the  vocation  that  the  deceased,  a  boy 
twelve  years  of  age,  might  have  followed 
had  he  lived,  it  has  been  held  that  evi- 
dence is  admissible  as  to  the  occupation 
followed  by  his  father." 

Suffioienoy  of  evidence  —  in  general. 

While  there  should  be  some  evidence 
as  to  the  amount  of  damages  suffered 
by  the  estate  of  the  decedent  through 
his  death  other  than  the  mere  fact  that 
he  died,  and  his  age  at  that  time,  it 
is  sufficient  in  this  regard  to  show  the 
size  of  the  decedent,  his  physical  and 
mental  condition,  and  that  he  lived  some 
moments  after  the  injury  and  suffered 
^ome  pain."  Evidence  of  the  age  of  the 
decedent  and  his  occupation,  and  that  he 
left  a  small  property  and  was  a  man  of 
industrious  habits^  although  not  in  per- 
fect health,  is  sufficient  to  entitle  the 
plaintiff  to  recover  a  substantial  amount 
for  damage  to  decedent's  estate." 
Where  the  damages  recoverable  are  for 
the  same  elements  as  those  for  which 
decedent  might  have  recovered  had  he 
survived  the  injury,  it  is  sufficient  to 
show  his  ability  and  capacity  to  labor 
and  his  skill  in  his  business  or  profession, 
and  that  he  was  a  man  of  good,  regular, 
and  temperate  habits."  Even  evidence 
as  to  the  age  of  the  deceased  and  as  to 
his  ability  to  get  around  and  do  light  work 
will  support  a  judgment  for  substantial 


damages,"  And  in  order  to  recover  for 
the  expense  of  a  physician  attending  the 
deceased,  it  is  not  necessary  to  show  that 
his  bill  has  been  paid.^^  But  it  has  been 
held  that  to  entitle  the  plaintiff  in  an 
action  to  recover  for  wrongful  death  U) 
have  included  in  his  damages  the  amount 
paid  for  medical  and  sui^ical  attend- 
ance and  the  funeral  expenses  of  the 
decedent,  it  must  appear  that  the  claims 
for  these  items  have  been  presented  and 
allowed  against  his  estate.^^ 

As  to  pftin  and  anfferinK. 

In  order  to  show  pain  and  suffering 
by  the  deceased  from  the  injury  which 
resulted  in  his  death,  evidence  is  ad- 
missible of  complaints  by  him  of  paib 
and  suffering,  where  they  do  not  refer 
to  a  past  condition."  And  testimony  is 
admissible  by  the  physician  who  ex- 
amined the  body  of  the  deceased  im- 
mediately after  death  had  ensued,  that, 
in  his  opinion,  the  deceased  was  con- 
scious for  a  substantial  period  of  time 
after  his  injury  and  before  his  death, 
during  which  he  suffered.**  While  evi- 
dence is  admissible  as  to  the  decedent's 
sufferings,  evidence  of  mental  anguish 
and  suffering  by  his  relatives  is  inadmis- 
sible.*'' And  where  the  measure  of  dam- 
ages is  limited  to  compensation  for  the 
destruction  of  the  decedent's  earning 
power,   evidence   is   inadmissible  as  to 


Iowa,  558,  84  N.  W.  758,  declaring  that  the 
rule  permitting  the  recovery  only  of  nomi- 
nal damages  for  the  death  of  a  young  girl 
was  abhorrent  to  all  civilized  ideas  of  right 
and  justice.  It  is  said  that  it  is  not  an 
easy  matter  correctly  to  estimate  the  prob- 
able earnings  and  savings  even  of  those 
whose  life  work  has  already  been  chosen, 
and  it  is  still  more  difficult  to  determine  the 
question  where  it  relates  to  an  infant.  The 
most  that  can  be  done  is  to  place  before  the 
jury  such  facts  as  shall  support  proper  and 
legitimate  inferences,  and  leave  them  to  the 
determination  of  the  matter  with  the  as- 
sistance of  the  knowledge  and  observation 
common  to  all  alike. 

12  Meggison  v.  James  Maine  &  Sons  Go. 
(1913)  160  Iowa,  541,  141  N.  W.  1074. 

18  Hesse  v.  Meridcn,  S.  &  C.  Tramway  Co. 
(Conn.)  supra. 

UBettinger  v.  Loring  (1914)  168  Iowa, 
103,  150  N.  W.  31,  holding  that,  in  an  action 
by  the  personal  representative  to  recover 
for  the  wrongful  death  of  his  decedent,  suffi- 
cient evidence  of  the  value  of  decedent's 
life  to  his  estate  is  shown  by  evidence  that 
he  was  fifty  years  of  age,  that  he  was  a 
liveryman  and  left  property  valued  at  up- 
wards of  $1,000  and  also  $2,500  life  insur-  i 
ance,  that  he  was  of  industrious  habits,  and 
although  suffering  some  from  rheumatism, 
it  did  not  render  him  materially  less  capable 
L.R.A.1918C. 


of  earning  money  than  the  average  man  of 
his  years  and  experience. 

W  East  Tennessee,  V.  &  G.  R.  Co.  v.  Gur- 
ley  (1883)  12  Lea  (Tenn.)  46. 

i«  Chesapeake  &  0.  R.  Co.  v.  Dupee  (1902) 
23  Ky.  L.  Rep.  2349,  67  S.  W.  15,  holding 
that  evidence  that  the  deceased  was  a  col- 
ored man  sixty -eight  or  seventy  years  old, 
but  able  to  get  around  and  do  light  work, 
is  sufficient  to  sustain  a  judgment  for  sub- 
stantial damages. 

"Friend  v.  IngersoU  (1894)  39  Neb.  717, 
5S  N.  W.  281. 

"St.  Louis,  L  M.  &  S.  R.  Co.  v.  Sweet 
(1897)  63  Ark.  563,  40  S.  W.  463,  2  Am. 
Neg.  Rep.  296. 

19  Evarts  v.  Santa  Barbara  Consol.  R.  Co. 
(1906)  3  Gal.  App.  712,  86  Pac  830,  holding 
that  evidence  is  admissible  of  complaints  by 
tlie  deceased  of  pain  and  suffering,  where 
they  do  not  refer  to  a  past  condition. 

«0  Chicago,  R.  I.  P.  R.  Co.  v.  White  (1914) 
112  Ark.  607,  165  S.  W.  627. 

«i  Atchison,  T.  &  S.  F,  R.  Co.  v.  Chance 
(1896)  57  Kan.  40,  45  Pac.  60,  holding  that 
a  recovery  may  be  had  for  mental  suffering 
or  anguish  of  mind  of  the  deceased,  resulting 
from  physical  pain  and  suffering  endured  by 
him,  but  it  is  improper  to  admit  evidence 
of  mental  suffering  on  account  of  tlie  cir- 
cumstances or  condition  of  others. 
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bis  Eruflferings.**  So  where  an  injured 
person  brings  an  action  in  his  lifetime 
to  recover  damages  for  personal  injuries, 
and  dies  from  the  injuries  during  the 
pendency  of  the  action,  upon  prosecu- 
tion of  the  action  after  it  has  been  re- 
vived by  the  personal  representative,  the 


death  of  the  decedent  cannot  be  shown 
in  aggravation  of  damages.**  The  ad- 
missibility of  evidence  as  to  pain  and 
suflPering,  however,  is  not  discussed  where 
it  depends  upon  the  substantive  ques- 
tion whether  or  not  that  is  a  proper  ele- 
ment of  damages. 


M  uhesapeake  &  O.  R.  Co.  v.  Banks  (li)ll)  ,      WQuinn  v.  Johnson  Forge  Co.    (1892)    9 
142  JLy,  746,  135  S.  W.  285.  j  Houut.  (Del.)  338,  32  Atl.  858.      A.  G.  S. 


TBNNBSSEK  SUPRIOff:  COURT. 

NASHVILLE,     CHATTANOOGA,     &•   ST. 
LOUIS   RAILWAY 

V. 

W.  B.  ANDERSON,  Admr.,  etc,  of  Walter 
M.  Richardson,  Deceased. 

(134  Tenn.  666,  186  S.  W.  677.) 

Ijlinltation     of     actions  •*  change     of 
plaintiff  —  effect. 

1.  The  substitution  of  the  administrator 
for  the  widow  in  an  action  for  wrongful 
death  is  not  a  change  of  cause  of  action 
within  the  operation  of  the  Statute  of  Limi- 
tations. 

For  other  cases,  see  Limitation  of  ActionSf 
IV.  6,  in  Dig.  1-52  N.  8. 

Same  —  change  from  state  to  Federal 
statutes. 

2.  The  change  of  the  basis  of  a  cause  of 
action  for  wrongful  death  from  a  state 
statute  to  the  Federal  Employer^'  Liability 
Act,  and  the  insertion  of  allegations  that 
decedent  was  employed  in  interstate  com- 
merce,  are  not  a  beginning  of  a  new  action 
within  the  operation  of  the  Statute  of  Limi- 
tations; at  least,  if  the  interstate  character 
of  the  transaction  was  made  to  appear  by 
the  pleadings  before  the  statute  had  run. 
For  other  cases,  see  Lifnitation  of  Actions, 

JV.  h,  in  Dig.  1-^2  N.  8. 


Pleading  —  cnrin^  omlsfiions, 

8.  Ihe  omission  of  matters  of  substance 
from  a  declaration  may  be  cured  by  a  piea. 
For  other  oases,  see  Pleading,  1.  g,  in  Dig, 

I-oii  ^.  8, 

Appeal  «»  instractlon  •—  recovery  with* 
oat  evidence. 

4.  Instructing  the  jury  to  find  for  plain- 
tiff if  the  greater  weight  of  evidence  is  on 
the  side  of  his  declaration  is  error,  if  some 
allegations  of  the  declaration  are  unsup- 
ported by  evidence. 

For  other  cases,  see  Appeal  and  Error,  VII. 
m,  4i  <h  (5),  in  Dig.  1-^2  N.  8. 

Damages  «•  for  wronj^ful  death  •*  pe* 
cnnlary  loss. 

5.  The  damages  to  be  awarded  a  widow 
and  child  for  the  wrongful  death  of  the 
husband  and  father,  under  the  Federal  Em- 
ployers* Liability  Act,  is  an  amount  sulfi- 
cient  to  compensate  them  for  the  loss  of 
such  portions  of  his  earnings  as  they  might 
reasonably  have  expected  to  receive. 

For  other  cases,  see  Damages,  III.  i,  S,  in 
Dig.  1-52  y.  8. 

Evidence  —  of  loss  from  death. 

6.  To  sustain  a  verdict  in  favor  of  a 
widow  and  child  for  the  wrongful  death  of 
the  husband  and  father,  under  the  Fed- 
eral Employers'  Liability  Act,  there  must 
be  evidence  as  to  the  value  of  his  customary 
contributions  towards  their  support. 

For  other  cases,  see  Evidence,  XI L  k,  in 
Dig.  1-52  N.  8. 


Note.  —  As  to  character  and  sufficiency 
of  evidence  to  show  pecuniary  loss  to  bene- 
ficiary in  action  for  death,  see  annotation 
following  this  case,  post,  1122.  For  other 
questions  in  relation  to  evidence  in  measure 
of  damages  in  action  for  death,  see  refer- 
ences in  the  first  part  of  the  annotation  fol- 
lowing Raines  v.  Southern  R.  Co.  ante, 
1056;  and  generally,  as  to  questions  dis- 
tinctive to  the  action  for  death,  see  L.R.A. 
Indexes  under  the  titles,  *'Death"  and 
^'Damages,"  subtitles,  ''Measure  of  compen- 
fiation----death." 

The  general  subject  of  the  relation  of 
new  pleadings  to  the  Statute  of  Limitations 
is  considered  in  the  notes  to  Missouri,  K. 
&  T.  R.  Co.  V.  Bagley,  3  L.R.A.(N.S.)  259; 
Bourdreaux  v.  Tucson  Gas,  E.  L.  &  P.  Co. 
33  L.R.A.(N.S.)  10(5;  and  Philadelphia,  B. 
&  W.R.  Co.  V.  Gatta,  47  L.R.A.  (N.S.)  032. 
Specifically  as  to  amendment  of  pleading 
after  limitation  period  by  changing  from 
Lr.ILA.1918C 


common  law  to  statute,  or  vice  versa,  or 
from  statute  of  one  jurisdiction  to  statute  of 
another,  see  page  287  of  the  note  in  3 
L.R.A. (N.S.)  259,  which  is  supplemented  on 
this  point  by  the  note  to  Allen  v.  Tuscarora 
Valley  R.  Co.  30  L.R.A. (N.S.)   1090. 

Generally,  as  to  the  amendment  of  plead- 
ings so  as  to  change  from  a  statute  law  to 
the  Federal  Employers'  Liability  Law,  or 
vice  versa,  see  pages  76  et  seq.  of  the  note 
to  Lamphere  v.  Oregon  R.  &  Nav.  Co.  47 
L.R.A.  (K.S.)  38,  and  pages  80  et  seq.  of 
the  note  to  Seaboard  Air  Line  R.  Co.  v. 
Horton,  L.R.A.19J5C,  47. 

The  question  of  damages  recoverable  un- 
der the  Federal  Employers*  Liability  Act  is 
treated  at  pages  80  et  seq.  of  the  note  in 
47  L.R.A. (N.S.)  38,  and  pages  85  et  seq. 
of  the  note  in  L.R.A.1916C,  47,  dealing  gen- 
erally with  the  Federal  Employers'  Lia- 
bility Act. 
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Appeal  —  award  unsupported  by  evi- 
dence. 

7.  Permitting  the  jury  to  award  dam- 
ages for  items  which  there  is  no  evidence 
to  support  is  error. 

For  other  ccLses,  see  Appeal  and  Error,  VII. 
w,  4,  a,  (3J,  in  Dig.  1-52  N.  8. 

Damages  —  award  to  widow  —  life  ex- 
pectancy. 

8.  Ih  determining  the  amount  to  be 
awarded  a  widow  for  the  wrongful  death  of 
her  husband,  her  life  expectancy  should  be 
taken  into  consideration. 

For  other  cases,  see  Damages,  III.  i,  S,  in 
Dig.  1-52  N.  8. 

Damages  —  death  of  father. 

9.  The  damages  to  be  awarded  a  child  for 
the  wrongful  death  of  his  father,  under  the 
Federal  Lniployers'  Liability  Act,  are  lim- 
ited to  the  pecuniary  loss  which  he  will 
suffer  during  the  period  of  his  minority. 
For  other  cases,  see  Damages,  III.  i,  3,  in 

Dig.  1-52  2V.  8. 

Pleading  —  amount  of  damages. 

10.  The  pecuniary  loss  which  plaintiffs 
expect  to  prove  under  the  Federal  Employ- 
ers* Liability  Act  should  be  set  out  in  the 
pleadings. 

For  other  cases,  see  Pleading,  II,  /,  in  Dig. 
1-5^  N.  8. 

(May  2,  1916.) 

CROSS  WRITS  of  Certiorari  to  review  a 
judgment  of  the  Court  of  Civil  Appeals 
reversing  a  judgment  of  the  Circuit  Court 
for  Davidson  County  in  plaintiff's  favor 
in  an  action  brought  to  recover  damages  for 
the  alleged  wrongful  death  of  plaintiff's  de- 
cedent; plaintiff  seeking  review  of  the  find- 
ing that  the  cause  of  action  was  barred  by 
the  Statute  of  Limitations,  and  the  defend- 
ant seeking  review  of  the  failure  to  find 
that  there  was  no  evidence  to  sustain  the 
verdict.    Reversed  on  plaintiff's  writ. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  H.  Washington,  for  plaintiff: 

"The  cause  of  action  was  the  facts  consti- 
tuting the  negligence  of  the  company.  The 
amendment  stating  that  those  facts  occurred 
in  interstate  commerce,  and  the  interstate 
character  of  defendant'&>  business,  and  of  the 
train  upon  which  deceased  was  employed, 
did  not  state  a  new  cause  of  action. 

Nashville,  C.  &  St.  L.  R.  Co  v.  Foster,  10 
Lea,  352;  Macklin  v.  Dunn,  130  Tenn.  342, 
170  S.  W.  588,  Ann.  Cas.  1916B,  508; 
Missouri,  K.  &  T.  R.  Co.  v.  Wulf,  226  U.  S. 
670,  67  L.  ed.  355,  33  Sup.  Ct.  Rep.  135, 
Ann.  Cas.  191 4B,  134;  Smith  v.  Atlantic 
Coast  Line  R.  Co.  127  C.  C.  A.  311,  210  Fed. 
761 ;  Lassiter  v.  Norfolk  &  C.  R.  Co.  136  N. 
C.  89,  48  S.  E.  642,  1  Ann.  Cas.  456;  Vick- 
ery  v.  New  London  Northern  R.  Co.  87 
Conn.  634,  89  Atl.  277;  Gainesville  Midland 
R.  Co.  V.  Vandiver,  141  Ga.  350,  80  S.  E. 
L.R.A.1918C. 


997;  Leman  v.  Baltimore  ft  0.  R.  Co.  12S 

Fed.  191. 

Defendant,  having  by  the  plea  brought 
pertinent  facts  upon  the  record,  and  supplied 
the  absence  of  them  in  the  declaration, 
cannot  now  aet  up  that  absence  as  a  defect 
and  as  a  reason  for  invoking  the  Statute  of 
Limitations  as  a  bar  to  plaintiff's  action. 

Harmon  v.  Crook,  2  Yerg.  132;  Vickery  v. 
New  London  Northern  R.  Co.  87  Conn.  634, 
89  Atl.  277;  1  Chitty,  PI.  16th  Am.  ed.  671, 
703-846;  Gould,  PI.,  chap.  3,  §  192;  Rubens 
V.  Hill,  213  111.  523,  72  N.  E.  1127;  Uedderly 
V.  Downs,  31  Minn.  183,  17  N.  W.  274;  Ben- 
nett V.  Phelps,  12  Minn.  326,  GiL  216; 
Shartle  v.  Minneapolis,  17  Minn.  308,  GiL 
284;  Rollins  v.  St.  Paul  Lumber  Co.  21 
Minn.  5;  Warner  v.  Lockerby,  28  Minn.  28, 
8  N.  W.  879;  Leaaher  v.  Getman,  30  Minn. 
321,  15  N.  W.  809;  Brooke  v.  Brooke,  1  Sid. 
184,  82  Eng.  Reprint,  1046;  United  States 
V.  Morris,  10  Wheat.  246-28^,  6  L.  ed,  314- 
323;  Slack  v.  Lyon,  9  Pick.  62;  Wall  v. 
Toomey,  62  Conn.  35;  Elliott  v.  Stuart,  15 
Me.  180;  Vinal  v.  Richardson,  13  Allen,  521; 
Vaughan  v.  Havens,  8  Johns.  109;  Hill  v. 
George,  6  Tex.  87 ;  Erwin  v.  Shaffer,  0  Ohio 
St.  43,  72  Am.  Dec.  613;  Hoyt  v.  Smith, 
32  Vt.  306. 

When  a  declaration  omits  material  alle- 
gations, which  are  supplied  by  the  plea,  the 
omission  is  thereby  cured. 
16  Enc.  of  PI.  &  Pr.  580. 
Under  the  act  of  Congress,  the  defendant 
is  liable  if,  through  either  employees  or 
officers,,  it. is  guilty  of  any  causative  negli- 
gence, no  matter  how  slight  iu  comparison 
to  that  of  the  plaintiff. 

New  York  C.  &  St.  L.  R.  Co.  v.  Niebel,  131 
C,  C.  A.  248,  214  Fed.  955;  Norfolk  &  W. 
R.  Co.  V.  Earnest,  229  U.  S.  114,  57  L.  ed. 
1096,  33  Sup.  Ct.  Rep.  654,  Ann.  Cas.  1914C, 
172. 

The  widow  and  child  may  recover  for  the 
pecuniary  loss  resulting  from  the  death  of 
deceased,  and  the  loss  of  services  of  the 
husband  by  the  wife,  and  the  loss  of  that 
care,  counsel,  training,  and  education  by 
the  child  which  it  might  reasonably  have 
received  from  the  father. 

Michigan  C.  R.  Co.  v.  Vreeland,  227  U.  S. 
59,  57  L.  ed.  417,  33  Sup.  Ct.  Rep.  192,  Ann. 
Cas.  1914C,  176. 

The  verdict  should  be  in  a  separate 
amount  for  each  beneficiary. 

Gulf,  C.  &  S.  F.  R.  Co.  V.  McGinnis,  228 
U.  S.  173,  57  L.  ed.  785,  33  Sup.  Ct.  Rep. 
426,  3  N.  C.  C.  A.  806. 

Messrs.  Frank  S lemons  and  Claude 
Waller,  for  defendant: 

If  a  statute  of  Georgia  is  relied  upon  as 
giving  a  right  of  action  for  wrongful  death, 
the  statute  must  be  averred. 
Nashville  &  C.  R.  Go.  v»  Sprayberry,  > 
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Heisk.  862;  Naehville,  C.  &  St.  L.  R.  Co. 
V.  Foster,  10  Lea,  351;  Louisville  &  N.  R. 
Co.  V.  Reagan,  96  Tenn.  128,  33  S.  W.  1050; 
Whitlow  V.  Nashville,  C.  &  St.  L.  R.  Co.  114 
Tenn.  344,  68  L.  R.  A.  503,  84  S.  W.  618. 

An  essential  averment  necessary  to  set 
forth  a  liability  under  said  Federal  statute 
was  the  averment  that  the  deceased  was 
engaged  at  the  time  of  his  death  in  inter- 
state  commerce. 

31  Cyc.  115;  Walton  v.  Southern  R.  Co. 
179  Fed.  176. 

The  Statute  of  Limitations  of  two  years 
barred  this  action. 

Crofford  v.  Cothran,  2  Sneed,  492;  Flatley 
▼.  Memphis  &  C.  R.  Co.  9  Heisk.  230;  East 
Line  &  R.  River  R.  Co.  v.  Scott,  75  Tex.  84, 
12  S.  W.  996;  Chicago,  B.  &  Q.  R.  Co.  v. 
Jones,  149  111.  361,  24  L.R.A.  141,  4  Inters. 
Com.  Rep.  683,  41  Am.  St.  Rep.  278,  37  N. 
E.  247 ;  People  ex  rel.  Michigan  C.  R.  Co.  v. 
Kalamazoo  Circuit  Judge,  35  Mich.  227; 
People  ex  rel.  Gorman  v.  Newaygo  Cir- 
cuit Judge,  27  Mich.  138;  Meeks  v.  South- 
ern P.  R.  Co.  61  Cal.  149 ;  Phelps  v.  Illinois 
C.  R.  Co.  94  111.  549;  Alabama  O.  S.  R.  Co. 
V.  Smith,  81  Ala.  229,  1  So.  723;  Union  P. 
R.  Co.  V.  Wyler,  158  U.  S.  285,  39  L.  ed.  983, 
15  Sup.  Ct.  Rep.  877 ;  Missouri,  K.  &  T.  r! 
Co.  v.  Wulf,  226  U.  8.  570,  57  L.  ed.  365,  33 
Sup.  Ct.  Rep.  135,  Ann.  Cas.  1914B,  134. 

The  presentation  of  the  case  to  the  jury 
by  reading  two  counts  of  the  declaration 
And  referring  to  the  other  counts  was  preju- 
dioial  to  the  defendant,  and  erroneous. 

Cochran  v.  Pavise,  1  Tenn.  C.  0.  A.  4; 
Brick^'ood's  Sackett  Instructions  to  Juries, 
§  169 ;  Lumaghi  v.  Gardin,  63  111.  App.  667 ; 
Baker  v.  Summers,  201  111.  67,  66  S.  E.  302; 
2  Enc.  PI.  &  Pr.  p.  164;  Chicago  North 
Shore  Street  R.  Co.  v.  McCarthy,  66  111.  App. 
667 ;  Chicago  Terminal  R.  Co.  v.  Schmelling, 
197  111.  619,  64  N.  E.  714;  East  Tennessee, 
V.  &  G.  R.  Co  V.  Lee,  90  Tenn.  572,  18  S.  W. 
268. 

There  were  averments  in  the  deelaration 
which  there  was  no  evidence  tending  to 
prove.  It  was  error  to  submit  the  same  to 
the  jury. 

Louisville  &  N.  R.  Co.  v.  Satterwhite,  112 
Tenn.  185,  79  S.  W.  106;  East  Tennessee 
A  W.  N.  C.  R.  Co.  V.  Winters,  85  Tenn.  240, 
1  S.  W.  790;  Poster  ▼.  Collins,  6  Heisk.  1: 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Seaborn,  85 
Tenn.  398,  4  S.  W.  661;  East  Tennessee, 
V.  &  G.  R.  Co.  v.  Lee,  90  Tenn.  573,  18  S.  W. 
268 ;  2  Enc.  PI.  &  Pr.  170. 

Under  the  Federal  Employer's  Liability 
Act  no  damages  can  be  recovered  for  the 
beneficiaries  of  the  intestate,  except  those 
based  on  a  pecuniary  loss,  and  what  that 
loss  is  must  be  shown  in  the  evidence. 

Norfolk  &  W.  R.  Co.  v.  Holbrook,  236  U. 
B.  626,  59  L.  ed.  392,  35  Sup.  Ct.  Rep.  143, 
L.R.A.1918C. 


7  N.  C.  C.  A.  814;  Michigan  C.  R.  Co.  ▼. 
Vreeland,  227  U.  S.  69,  57  L.  ed.  417,  38 
Sup.  Ct.  Rep.  192,  Ann.  Cas.  1914C,  170; 
American  R.  Co.  v.  Didricksen,  227  U.  S. 
146,  67  L.  ed.  466,  33  Sup.  Ct.  Rep.  224; 
Gulf,  C.  A  S.  F.  R.  Co.  V.  McGinnis,  228  U. 
S.  175,  57  L.  ed.  786,  33  Sup.  Ct.  Rep.  426, 
3  N.  C.  C.  A.  806;  North  Carolina  R.  Co. 
V.  Zachwy,  232  U.  S.  248,  68  L.  ed.  591,  34 
Sup.  Ct.  Rep.  305,  Ann.  Caa.  1914C,  159, 
9  N.  C.  C.  A.  109. 

Green,  J.,  delivered  the  opinion  of  the 
court: 

W.  M.  Richardson,  an  employee  of  the 
plaintiff  in  error,  was  killed  while  in  its 
service  in  the  Atlanta  yards  June  9,  1908. 

On  June  23,  1908,  W.  B.  Anderson,  who 
had  qualified  as  administrator  of  the  de- 
ceased, brought  suit  for  his  death  in  the 
circuit  court  of  Davidson  county,  Tennessee. 
The  deceased  left  a  widow  and  an  infant 
child. 

The  declaration  as  originally  filed  was 
founded  on  the  Georgia  statutes  regulating 
the  right  of  recovery  for  wrongful  death. 
It  was  alleged  in  the  declaration  that  the 
deceased  was  an  inexperienced  employee 
put  to  do  dangerous  work  without  any 
training  or  instruction,  and  it  was  further 
alleged  that  the  car  on  which  he  was 
riding  when  killed  was  being  moved  at  an 
excessive  rate  of  speed,  and  that  said  car 
was  not  equipped  with  proper  brakes.  The 
deceased  was  engaged  as  a  switchman  when 
killed,  and  was  thrown  from  a  car  bv  the 
force  of  a  coupling  made  with  another 
car.  In  the  deelaration  and  amendments 
thereto  a  number  of  sectiona  of  the  Georgia 
Code  supposed  to  control  this  suit  were  set 
out. 

Various  pleas  were  interposed  by  the 
railway  company,  to  all  oi  which  it  is  not 
necessary  to  refer. 

As  stated  above,  the  suit  was  originally 
brought  in  the  name  of  W.  B.  Anderson, 
administrator  of  the  deceased,  but  later, 
it  appearing  that  under  the  Georgia  stat- 
utes the  widow  was  the  proper  person  to 
bring  the  suit,  she  was  made  a  party 
plaintiff,  and  an  order  was  entered  which, 
in  effect,  dismissed  the  case  as  to  the  ad- 
ministrator, Anderson,  and  directed  that 
the  suit  be  prosecuted  in  the  name  of 
Mary  E.  Richardson,  the  widow,  by  next 
friend,  she  being  under  age. 

Among  other  pleas  filed  by  the  railway 
company  was  one  setting  out  that  it  was 
a  common  carrier  engaged  in  interstate 
commerce,  and  that  the  deceased  was  a 
servant  employed  in  operating  a  car  en- 
gaged  in  interstate  commerce  when  he  met 
his  death. 

A  demurrer  was  interposed  to  this  plea. 
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which  was  sustained  by  the  circuit  judge, 
the  scope  and  effect  of  the  Federal  statute 
with  reference  to  interstate  employees  not 
being  at  that  time  fully  appreciated  by  the 
bench  and  bar,  and  the  court  thinking 
the  plea  injected  an  immaterial  issue. 

The  case  proceeded  to  trial,  and  a  judg- 
ment was  had  in  favor  of  the  plaintiff. 
The  railway  company  took  the  case  to  the 
court  of  civil  appeals,  and  that  court  re- 
versed the  judgment  below  and  remanded 
the  case  on  account  of  the  error  of  the  trial 
judge  in  sustaining  the  demurrer  to  the 
railway  company's  plea  setting  out  the  in- 
terstate character  of  the  service  of  deceased. 

When  the  case  was  remanded  a  stipula- 
tion was  entered  into  between  counsel  to  the 
effect  that  the  car  from  which  deceased  fell 
was  then  being  used  in  interstate  com- 
merce, and  that  the  deceased  was  employed 
in  interstate  commerce  at  that  time. 

Amendments  were  offered  by  which  W. 
B.  Anderson,  administrator,  was  again  made 
the  party  plaintiff  instead  of  the  widow, 
and  by  which  all  reference  to  the  Georgia 
statutes  was  eliminated  from  the  decla- 
ration, and  an  averment  incorporated  into 
the  declaration  that  deceased  was  engaged 
in  the  service  of  the  railway  company  in 
interstate  commerce  at  the  time  of  the  ac- 
cident. These  amendments  were  resisted 
by  the  railway  company  on  the  ground  that 
such  procedure  was,  in  effect,  the  bringing 
of  a  new  suit,  and  at  the  time  such  amend- 
ments were  made  more  than  two  years  had 
elapsed  since  tlie  death  of  Richardson. 
Tiiese  objections  of  the  railway  company 
were  overruled  by  the  trial  judge,  and 
the  case  again  proceeded  to  judgment.  The 
railway  company  again  appealed  in  error 
to  the  court  of  civil  appeals. 

A  number  of  assignments  of  error  were 
interposed  by  the  railway  company  in  the 
court  of  civil  appeals.  That  court  was  of 
opinion  that  the  amendments  to  the  former 
declaration,  or  rather  the  amended  decla- 
ration, eliminating  reference  to  the  Georgia 
statute,  and  undertaking  to  proceed  under 
the  act  of  Congress  in  the  name  of  the  ad- 
ministrator, was  a  change  of  the  cause  of 
action  and  substantially  a  new  suit.  The 
coxirt  of  civil  appeals  held  that  such  new 
suit  was  barred  by  tlie  two-year  limitation 
prescribed  in  the  act  of  Congress,  and  ac- 
cordingly that  court  concluded  that  the 
trial  judge  improperly  overruled  the  motion 
of  the  railway  company  for  a  directed 
verdict.  That  court  passed  on  other  assign- 
ments  of  error  interposed  by  the  railway 
company,  and  held  that  three  of  these  as* 
P!srn ments  were  well  made,  and  that  the 
case,  upon  these  three  assignments,  would 
have  heen  reversed,  if  the  motion  for  per- 
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emptdry  instnictionfl  had  not  been  deemed 
sufficient. 

A  petition  for  certiorari  was  filed  by  the 
administrator  of  the  deceased  to  review  the 
action  of  the  court  of  civil  appeals  upon 
the  matters  just  mentioned.  The  railway 
company  likewise  filed  a  petition  for  cer- 
tiorari in  which  it  is  maintained  that,  re- 
gardless of  the  bar  of  the  statute  of  two 
vears,  there  is  no  evidence  to  sustain  the 
verdict  below,  and  the  railway  company 
accordingly  insists  that  its  motion  for  a 
directed  verdict  was  good  on  this  addition- 
al ground. 

Both  of  these  petitions  for  certiorari  have 
been  granted,  and  the  cajse  has  been  argued 
and  fully  considered. 

We  are  of  opinion  that  the  court  of  civil 
appeals  erred  in  holding  this  suit  was 
barred  by  the  two-year  period  of  limitations 
prescribed  in  the  act  of  Congress. 

So  far  as  the  change  from  the  widow 
as  a  party  plaintiff  to  the  administrator 
as  a  party  plaintiff  is  concerned,  such  a 
change  is  not  a  change  of  the  cause  of  ac- 
tion. Likewise,  the  reference  made  in  the 
original  pleadings  of  the  widow  to  the 
Georgia  statute  may  be  disregarded  as  sur* 
plusage  and  of  no  effect.  These  propositions 
have  been  established  by  the  Supreme  Court 
in  tlie  case  of  Missouri,  K.  &  T.  R.  Co.  v. 
Wulf,  226  U.  S.  570,  57  L.  ed,  355,  33 
Sup.  Ct.  Rep.   135,  Ann.  Cas.   1914B,  134. 

That  case  is  quite  recent  and  is  familiar 
to  the  profession,  and  a  bare  reference  there- 
to in  this  opinion  is  all  that  is  necessary. 
Suit  was  brought  by  the  mother  of  an 
employee  killed  in  interstate  commerce,  and 
was  apparently  founded  on  the  Kansaa  stat- 
ute. Later  there  was  an  amendment  to  the 
proceeding  by  which  the  administrator  of 
deceased  was  introduced  as  party  plaintiff. 
This  amendment  came  more  than  two  years 
after  the  death  of  the  employee,  and  an 
inspection  of  this  case  discloses  that  prac- 
tically the  same  argument  was  made  in 
behalf  of  the  railroad  company  there  which 
is  here  made  in  behalf  of  the  plaintiff  in 
error. 

The  Supreme  Court,  however,  held  that 
there  was  no  change  of  the  cause  of  action, 
that  the  reference  to  the  Kansas  statute  ''no 
more  vitiated  the  pleading  tlian  a  reference 
to  any  other  repealed  statute  would  have 
done,"  and  the  court  distinguished  Union 
P.  R.  Co.  V,  Wyler,  158  U.  S.  285,  39  L. 
ed.  983,  15  Sup.  Ct.  Rep.  877,  also  relied  on 
by  the  plaintiff  in  error  here. 

It  must  be  conceded  that  Missouri,  K.  k 
T.  R.  Go.  v.  Wulf,  supra,  destroys  much 
of  the  argument  made  in  behalf  of  plaintiff 
in  error.  Certainly  this  case  establishes  the 
proposition  that  such  a  change  of  particii— 
that  is,  from  the  beneficiary  to  the  repreaen- 
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taiive  of  the  beneficiary — is  no  chani*o  *n  the 
cause  of  action.  This  case,  however,  differs 
from  Missouri,  K.  &  T.  R.  Co.  v.  Wulf  in 
that  plaintiff's  pleading  in  the  former  case 
showed  that  the  deceased  servant  was  em- 
ployed  in  interstate  commerce  when  in* 
jured,  while  nothing  of  this  kind  appears 
in  the  original  pleadings  filed  by  the  widow 
in  this  case.  It  is  therefore  insisted  that 
the  amendment  to  the  declaration  showing 
the  deceased  to  have  been  employed  in  in- 
terstate commerce  at  the  time  of  his  death 
stated  a  new  cause  of  action.  Here  again 
Union  P.  R.  Co.  v.  Wyler  is  invoked,  and 
it  is  insisted  that  this  amendment  showing 
the  interstate  character  of  the  service  of  de- 
ceased is,  in  effect,  a  departure  from  fact  to 
fact  and  from  law  to  law,  and  is  therefore 
a  new  suit. 

We  think  it  obvious  under  the  reasoning 
of  Missouri,  K.  &  T.  R.  Co.  v.  Wulf  that 
there  was  ■  no  departure  from  law  to  law. 
The  Federal  statute  repealed  the  Georgia 
statute.  The  Georgia  statute  was  ineffective 
for  any  purpose,  and  the  reference  to  it  did 
not  help  or  hurt  the  declaration,  unless,  in- 
deed, the  deceased  was  engaged  in  intrastate 
commerce.  Tliat  deceased  was  not  engaged 
in  intrastate  commerce,  but  interstate  com- 
merce, was  fully  made  to  appear  by  the 
aforesaid  plea  interposed  to  the  declaration 
by  the  defendant  below,  and  we  agree  with 
counsel  for  the  administrator  that  this  plea 
of  the  railway  company  supplied  the  omis- 
sion in  the  declaration  and  made  the  inter- 
state character  of  deceased's  service  obvious 
in  the  pleadings.  No  issue  was  ever  made 
on  the  facts  alleged  in  said  plea. 

This  plea  of  the  railway  eompany  was 
filed  seven  months  after  the  accident  oc- 
curred. The  declaration  stated  acts  of  neg- 
ligence cognizable  under  the  Federal  Em- 
ployers* Liability  Statute.  The  only  point 
of  the  plea  was  that  the  suit  was  not 
brought  in  the  name  of  the  administrator. 
The  suit  was  not  barred  at  that  time.  The 
Georgia  statute  had  been  Tepealed  as  to 
employees  engaged  in  interstate  service, 
amd  the  declaration  stated  a  good  cause  of 
action  under  the  act  of  Congress,  except 
that  it  failed  to  aver  the  interstate  char- 
acter of  deceased's  service.  This  was  ad- 
mitted by  the  plea.  The  sole  effect  of  the 
special  plea  referred  to  was  to  bar  the 
prosecution  of  the  suit  in  the  name  of  the 
widow.  This  plea  set  out,  as  a  fact,  that 
deceased  was  employed  in  interstate  com- 
merce at  the  time  of  his  death,  and  chal- 
lenged the  suit  in  the  name  of  the  widow. 
The  plea  would  not  have  been  good  unless 
such  fact  had  been  made  to  appear.  Such 
fact  having  been  admitted  by  the  demurrer, 
and  the  railway  company  having  obtained 
the  benefit  of  this  admission,  and  having 
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procured  a  reversal  of  the  former  judg- 
ment against  it  on  the  strength  of  the  plea, 
it  would  be  inadmissible  at  this  time  to 
hold  that  the  interstate  nature  of  de- 
ceased's employment  was  not  sufficiently 
brought  out  in  the  pleadings  prior  to  the 
running  of  the  two-year  statute. 

This  court  long  ago  announced  the  rule 
that  matters  of  substance  omitted  from  a 
declaration  might  be  cured  by  a  plea. 

In  Harmon  v.  Crooic,  2  Yerg.  127,  the 
defendant  had  entered  into  a  covenant  to 
convey  certain  land  if  the  plaintiff  liked 
it  or  desired  it.  The  declaration  should 
have  averred  that  the  covenantee  had  noti- 
fied the  covenantor  of  his  desire  for  tlie 
land  or  of  his  willingness  to  accept  a  con- 
vevance  thereof.  No  such  averment,  how- 
ever,  was  contained  in  the  declaration.  The 
defendant  in  his  plea,  instead  of  making 
any  point  of  the  absence  of  this  averment, 
stated  that  he  had  offered  to  make  the  con- 
veyance. It  was  held  that  such  a  plea  cured 
the  omission  in  the  demurrer.  The  court 
said:  "The  plea  says  that  the  defendants 
offered  to  convey  these  two  tracts;  hence 
is  inferred  an  admission  on  their  part  that 
they  were  bound  to  do  so,  which  obligation 
could  not  otherwise  be  fixed  upon  them 
but  by  a  previous  notice  given  to  them  by 
the  plaintiff  that  he  was  willing  to  accept 
of  the  same  two  tracts.  The  plaintiff  com- 
plains that  they  did  not  convey  these  two 
tracts,  which  they  were  not  bmind  to  con- 
vey unless  by  his  previous  consent  to  ac- 
cept them,  made  known  to  the  covenantors. 
But  the  plaintiff  and  the  covenantors  agree 
in  the  fact  that  the  defendant  ought  td 
have  conveyed  these  two  tracts.  The  plead- 
ings, it  is  argued,  show  upon  their  face, 
when  taken  altogether,  that  the  fact  of  no- 
tice to  the  covenantors  is  sufficiently  ap- 
parent, though  not  stated  in  the  declara- 
tion. The  old  rule  was  that  matters  of 
form,  such  as  time,  place,  and  circum- 
stances, which  might  be  taken  advantage 
of  by  special  demurrer,  can  be  cured  by 
the  plea  of  the  defendant,  but  that  matters 
of  substance,  which  can  be  taken  advantage 
of  by  general  demurrer,  cannot  be  cured  by 
the  plea  of  the  defendant.  [Citing  authori- 
ties.] But  certainly  it  has  often  been  ex- 
tended so  as  to  cure  the  omission  of  mat-> 
ters  of  substance,  which  must  have  been 
taken  advantage  of  on  general  demurrer. 
Matters  of  substance  are  cured  by  plead- 
ing over.  [Citing  authorities.]  And  not 
only  material  things  imperfectly  alleged 
have  been  cured,  but  also  material  things 
not  alleged  at  all.  [Citing  authorities.] 
The  willingness  of  the  plaintiff  to  take  the 
tracts  of  100  and  of  52  acres  is  so  plainly 
apparent  upon  the  record  that  there  seems 
to  be  no  risk  in  making  the  inference  that 
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it  was  so  understood  both  by  the  covenant- 
ors  and  covenantee,  and  that  therefore  the 
want  of  notice  alleged  in  the  declaration  is 
cured  by  the  pleas  of  the  defendants."  Har- 
mon V.  Crook,  supra. 

This  rule  has  been  expressly  approved  by 
the  Supreme  Court  of  the  United  States  in 
United  States  v.  Morris,  10  Wheat.  246,  6 
L.  ed.  314.  In  that  case  tlie  Supreme 
Court  held  that  a  defective  plea  might  be 
aided  by  a  replication  just  as  a  defective 
declaration  might  be  aided  by  a  plea.  The 
court  said:  ''And  this  rule  is  not  con- 
fined  to  matters  of  form  merely,  but  ex- 
tends  to  matters  of  substance.  Thus,  in  an 
action  of  trespass  for  taking  goods,  not  stat- 
ing them  to  be  the  property  of  the  plain- 
tiff, this  defect  will  bo  aided  if  the 
defendant  by  his  plea  admits  the  plaintiff's 
property.  So,  where  several  acts  are  to  be 
performed  by  the  plaintiff  as  a  condition 
precedent,  and  he  does  not  aver  perform- 
ance of  all,  if  it  appear  by  the  plea  that  the 
act  omitted  to  be  stated  was,  in  fact,  per- 
formed, the  deflect  is  cured."  United  States 
V.  Morris,  supra. 

''If  a  necessary  allegation  is  omitted  from 
a  pleading,  and  the  missing  allegation  is 
either  alleged  or  admitted  by  the  pleading 
of  the  adverse  party,  the  defect  is  cured." 
31  Cyc.  714. 

Many  authorities  to  the  same  effect  are 
cited  in  16  Enc.  PI.  &  Pr.  580.  Although.the 
decisions  are  not  altogether  uniform  on 
this  question,  it  certainly  appears  that  this 
court  and  the  Supreme  Court  of  the  United 
States  are  committed  to  the  rule  that  ma- 
terial allegations  omitted  in  a  declaration 
may  be  supplied  by  a  plea. 

Aside,  however,  from  the  rule  just  an- 
nounced, it  is  manifest  from  reading  the 
opinions  of  the  Supreme  Court  in  Missouri, 
K.  &  T.  R.  Co.  V.  Wulf,  supra,  and  in  St. 
Louis,  8.  F.  &  T.  R.  Co.  v.  Scale,  229  U.  S. 
166,  67  L.  ed.  1129,  33  Sup.  Ct.  Rep.  651, 
Ann.  Cfl«.  1914C,  166,  that  the  court  is  com- 
mitted to  a  liberal  policy  with  respect  to 
allowing  amendments  which  will  save  for  in- 
jured^  employees  and  their  beneficiaries  the 
rights  conferred  upon  them  by  the  act  of 
Congress. 

In  the  latter  case  the  Supreme  Court 
reversed  and  dismissed  a  suit  prosecuted 
without  an  administrator,  but  the  dismis- 
sal was  made  without  prejudice  to  any 
rights  the  administrator  might  have.  The 
court  would  not  have  done  a  vain  thing. 
This  dismissal  without  prejudice  would 
scarcely  have  been  ordered  unless  it  was  in 
contemplation  that  the  suit  might  be  again 
prosecuted  in  the  name  of  the  administra- 
tor, although  naturally  more  than  two 
years  must  have  elapsed  since  the  incep- 
tion of  the  action. 
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I  The  Kentucky  court  of  appeals,  referring 
to  the  cases  decided  by  the  United  States 
Supreme  Court,  observed:  *H>n  the  au- 
thority of  these  cases,  we  think  it  is  clear 
that,  when  the  cause  of  action  arises  under 
the  Federal  statute,  but  suit  i&  brought 
under  tlie  state  law,  or  by  some  person  not 
authorized  to  maintain  an  action  under  the 
Federal  statute,  defects'  in  the  original  pe- 
tition may  be  cured  by  an  amendment  that 
does  not  set  up  a  new  and  distinct  cau^e 
of  action,  filed  after  the  expiration  of  two 
years  from  the  accrual  of  the  cause  of  ac- 
tion, as  the  amendment  will  relate  back  to 
the  filing  of  the  original  petition."  Cincin- 
nati, N.  O.  &  T.  P.  R.  Co.  V.  Goode,  163 
Ky.  60,  173  S.  W.  329. 

A  like  conclusion  was  reached  bv  the 
United  States  circuit  court  of  appeals  for 
the  fourth  district;  that  court  holding  that 
an  amendment  to  the  pleadings  might  be 
made  after  the  expiration  of  two  years,  al- 
leging that  defendant  was  engaged  in  inter- 
state commerce,  and  that  plaintiff  was  em- 
ployed in  such  commerce  at  the  time  of  his 
injury.  Smith  v.  Atlantic  Coast  Line  R.  Co. 
127  C.  C.  A.  311,  210  Fed.  761. 

In  the  last  edition  of  his  work  on  the 
Federal  Employers'  Liability  Act  (p.  308), 
Mr.  Thonit<Ni  ref^s  to  the  above  cases,  and 
concludes  that  "an  amendment  after  the 
two-years  limitation  by  adding  formal  alle- 
gations to  bring  the  case  under  the  Fed- 
eral act  is  permissible;  the  allegations  con- 
cerning the  injury  remaining  the  same. 
In  such  an  instance  no  new  cause  of  action 
has  been  brought  by  adding  the  amendment 
or  changing  the  complaint." 

So,  without -further  elaboration,  we  hold 
that  the  court  of  civil  appeals  improperly 
sustained  that  branch  of  the  motion  for 
peremptory  instructions  interposing  the  bar 
of  the  two-year  statute. 

Apart  from  the  effect  of  the  statute  of 
two  years,  the  court  of  civil  appeals  thought 
that  the  motion  for  peremptory  instructions 
was  not  well  made.  The  court  found  ma- 
terial evidence  in  the  record  to  sustain  the 
verdict  of  the  jury.  This  action  of  the  court 
of  civil  appeals  is  attacked  by  the  railway 
company.  We  have  discussed  the  facts 
orally,  and  are  of  opinion  that  the  court  of 
civil  appeals  was  correct  in  its  conclusion. 
We  think  there  is  evidence  to  sustain  the 
judgment  below. 

The  court  of  civil  appeals  thought  the 
case  should  be  reversed  on  account  of  the 
manner  in  which  the  trial  judge  delivered 
his  charge.  Instead  of  stating  the  issues 
of  fact  to  the  jury,  the  circuit  judge  read  a 
portion  of  the  declaration  of  the  plaintiff 
below,  and  directed  the  jury  to  find  in  faror 
of  the  plaintiff  if  the  greater  weight  of  the 
evidence  was  on  that  side  on  any  one  or 
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more  of  the  five  counts.  This  was  error. 
Cert  am  of  the  ayerments  of  negligence  were 
not  supported  by  the  proof.  In  fact,  no 
proof  was  offered  as  to  some  of  the  matters 
charged,  particularly  on  the  question  of  de- 
fective brakes;  yet  the  circuit  judge  sub- 
mitted this  question  to  the  jury  along  with 
others.  This,  of  course,  was  improper,  and, 
moreover,  it  is  not  desirable  for  the  trial 
judge  to  read  the  pleadings  to  the  jury,  but 
rather  to  give  them  a  succinct  statement  of 
the  issues  with  proper  instructions  as  to  the 
law. 

The  court  of  ciyil  appeals  sustained  the 
third  assignment  of  plaintifT  in  error  in  that 
court,  directed  to  a  special  request  'which 
the  circuit  judge  gave  in  charge.  It  is 
insisted  for  the  company  that  there  was  no 
evidence  upon  which  such  a  request  might 
have  been  predicated.  We  do  not  agree 
with  the  railway  eompany  in  this  conten- 
tion. We  think  there  was  such  evidence  in 
the  record,  and  we  see  no  error  in  the  re- 
quested instructicm  given.  It  results  that 
the  action  of  the  court  of  civil  appeals  in 
this  respect  is  reversed. 

The  court  of  civil  appeals  likewise  sus- 
tained the  assignment  of  error  which  chal- 
lenged the  propriety  of  the  court's  instruc- 
tion on  the  measure  of  damages  under  the 
Federal  Employers'  Liability  Act.  We  think 
the  court  of  civil  appeals  was  correct  in 
this  action.  For  this  error  there  must  be  a 
new  trial. 

This  suit  arose  under  the  Act  of  April 
22,  1»08  (85  Stat,  at  L.  chap.  149,  p.  65), 
and  before  the  amendment  of  April  5,  1910 
(36  Stat,  at  L.  chap.  143,  §  2,  p.  291,  Comp. 
Stat.  1916,  §§  8657-8665). 

The  beneficiaries  in  this  suit  are  tho 
widow  and  minor  child  of  the  deceased. 
They  were  both  entitled  to  support  from  the 
deceased.  Their  damages  would  therefore 
have  first  included  such  sum  as  the  widow 
might  reasonably  have  expected  to  receive 
from  her  husband  for  support,  and  such  a 
sum  as  the  child  might  reasonably  hare  ex- 
pected to  receive  from  his  father  for  sup 
port  during  minority. 

In  addition  to  this  the  Supreme  Court 
of  the  United  States,  in  Michigan  C.  R. 
Co.  V.  Vreeland,  227  U.  S.  69,  57  L.  ed.  417, 
33  Sup.  Ct.  Rep.  192,  Ann.  Cas.  1914C,  J76, 
after  explaining  that  the  beneficiaries  can 
only  recover  pecuniary  damages,  has  said: 
''Nevertheless,  the  word  as  judicially  adopt- 
ed is  not  so  narrow  as  to  exclude  damages 
for  the  loss  of  services  of  the  husband,  wife, 
or  chUd,  and,  when  the  beneficiary  is  a 
child,  for  the  loss  of  that  care,  counsel, 
training,    and    education   which    it    might, 


supplied  by  the  service  of  another  for  com- 
pensation." 

Tlie  circuit  judge  gave  the  above-quoted 
extract  in  his  charge,  except  that  he 
omitted  the  phrase  "under  the  evidence," 
which  is  all-important. 

Likewise,  in  the  concluding  portion  of 
his  charge,  the  trial  judge  told  the  jury 
that  the  damages  were  to  be  determined 
upon  a  consideration  of  deceased's  expect- 
ancy of  life,  etc.,  and  his  earnings,  and  tliat, 
taking  these  things  into  consideration,  they 
should  assess  such  damages  as  might  be 
sufiicient  to  compensate  for  the  pecuniary 
loss  of  the  widow  and  child. 

If  it  was  meant  by  his  Honor  to  tell  the 
jury  that  they  might  find  as  damages  for 
these  beneficiaries  a  sum  equal  to  the  en- 
tire amount  of  the  probable  earnings  of 
deceased,  in  the  absence  of  any  proof  as  to 
what  portion  of  said  earnings  the  benefici- 
aries might  reasonably  have  expected  to  re- 
ceive, this  was  plain  error.  It  would  have 
been  error  to  have  instructed  the  jury, 
under  such  circumstances,  that  they  might 
find  the  damages  to  be  the  net  value  of 
the  earnings  of  deceased  after  payment  of 
his  personal  expenses.  Kansas  City  South- 
em  R.  Co.  V.  Leslie,  238  U.  S.  599,  59  L. 
ed.  1478,  35  Sup.  Ct.  Rep.  844.  The  pe- 
cuniary loss  of  these  beneficiaries  was  not 
what  the  deceased  might  have  earned,  but 
what  part  of  his  earnings  they  might  rea- 
i  sonably  have  expected  to  receive. 

Furthermore,  it  seems  very  clear  from 
a  study  of  the  decisions  of  the  Supreme 
Court  of  the  United  States — ^namely,  Michi- 
gan C.  R.  Co.  V.  Vreeland,  supra;  American 
R.  Co.  V.  Didricksen,  227  U.  S.  145,  57  L. 
ed.  456,  33  Sup.  Ct.  Rep.  224;  Gulf,  C.  & 
S.  F.  R.  Co.  V.  McGinnis,  228  U.  S.  173, 
57  L.  ed.  785,  33  Sup.  Ct.  Rep.  426,  3  N.  C- 
C.  A.  806;  North  Carolina  R.  Co.  v.  Zach- 
ary,  232  U.  S.  248,  58  L.  ed.  591,  34  Sup. 
Ct.  Rep.  305,  Ann.  Cas.  1914C,  159,  9  N. 
C.  C.  A.  109;  St.  Louis,  I.  M.  &  S.  R.  Go. 
V.  Craft,  237  U.  S.  648,  59  L.  ed.  1160,  35 
Sup.  Ct.  Rep.  704,  9  N.  C.  C.  A.  754;  Nor- 
folk &  W.  R.  Co.  V.  Holbrook,  235  U.  S. 
625,  59  L.  ed.  392,  36  Sup.  Ct.  Rep.  143,  7 
N.  0.  C.  A.  814;  and  Kansas  City  Southern 
R.  Co.  V.  Leslie,  238  U.  S.  599,  59  L.  ed. 
1478,  35  Sup.  Ct.  Rep.  844 — ^that  there  must 
be  evidence  of  pecuniary  damage  before  such 
damage  can  be  allowed.  This  rule  is  en< 
forced  with  more  strictness  by  the  Supreme 
Court  of  the  United  States,  perhaps,  than 
by  some  of  the  state  courts  in  jurisdictions 
where  acts  fashioned  after  Lord  Campbell's 
Act  prevail. 

In  this  case  deceased*8  age,  expectancy, 
and  earning  capacity  were  proven.  It  was 
also  proven  that  his  wife  and  child  were  de- 


under  the  evidence,  have  reasonably  received 

from   the   parent,   and  which  can   only  be '  pendent  upon  him  for  support. 
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There  was  no  proof,  however,  as  to  the 
value  of  his  customary  contributions  to  the 
support  of  these  beneficiai'ies,  and  nothing 
to  indicate  what  such  beneiiciaries  might 
reasonably  have  expected  from  him  in  the 
way  of  support.  There  was  no  proof  of  any 
service,  pecuniarily  determinable,  as  defined 
in  Michigan  C.  R.  Co.  v.  Vreeland,  which 
deceased  had  rendered  or  might  reasonably 
be  expected  to  render  to  his  wife.  There 
was  no  proof  as  to  the  personal  qualities  of 
the  deceased  and  the  interest  which  he  took 
in  his  family,  and  therefore  no  occasion  to 
charge  the  jury  that  they  might  take  into 
consideration  the  care,  counsel,  training, 
and  education  which  the  child  might  rea- 
sonably have  expected  from  his  father. 
Norfolk  &  W.  R.  Co.  v.  Holbrook,  235  U.  S. 
626,  59  L.  ed.  392,  35  Sup.  Ct.  Rep.  143, 
7  N.  C.  C.  A.  814. 

It  was  therefore  improper  for  the  trial 
judge  to  have  submitted  such  matters  to  the 
jury  in  the  absence  of  any  evidence. 

The  measure  of  damages  of  the  wife  and 
child  was  the  probable  amounts  they  would 
have  received  from  the  deceased  if  he  had 
lived,  and  not  Ms  probable  earnings. 
Thornton,  Fed.  Employers'  Liability  Act, 
3d  ed.  p.  246. 

The  measure  of  the  damages  of  these 
beneficiaries  was  the  amount  which  the  de- 
ceased would  probably  have  earned  during 
his  life  for  their  benefit,  taking  into  con- 
sideration his  age,  ability,  and  disposition 
to  work  and  habits  of  life  and  expectancy. 
Tiffany,  Death  by  Wrongful  Act,  2d  ed.  § 
160. 

It  is  further  complained  with  reference 
to  the  charge  that  the  jury  were  not  in- 
structed to  consider  in  any  way  th€  expec- 
tancy of  the  wife,  but  it  was  assumed  she 
would  live  as  long  as  her  husband  would 
have  lived  had  he  not  been  injured. 

We  think  this  complaint  is  well  made. 
Mr.  Tiffany  says:  "The  damages  to  the 
widow  should  be  calculated  upon  the  basis 
of  their  joint  lives;  the  damages  to  the 
minor  children  for  the  loss  of  support 
should  be  confined  to  their  minority."    Tif- 


fany, Death  by  Wrongful  Aet,  2d  ed.  §  160. 

Mr.  Tiffany's  discussion  of  the  measure 
of  damages  has  been  approved  in  two  or 
three  ca^es  by  the  Supreme  Court  of  the 
United  States.  He  discusses  Lord  Camp- 
bell's Act  and  similar  acts  upon  which  the 
act  of  Congress  is  modeled. 

In  this  case  is  was  only  shown  that  the 
beneficiaries  of  this  suit  had  sustained  a 
loss.  There  was  no  proof  as  to  the  extent 
of  the  loss.  There  was  proof  of  the  earning 
capacity  of  deceased  and  his  expectancy, 
but  there  was  nothing  to  show  that  these 
beneficiaries  might  reasonably  have  expected 
to  receive  from  the  deceased,  and,  under 
such  circumstances,  under  the  rules  laid 
down  in  the  late  Supreme  Court  cases,  no 
recovery  for  more  than  nominal  damages 
could  stand. 

The  elements  of  damage  to  be  considered 
by  the  jury  are  indicated  in  the  foregoing 
authorities.  There  must  be  proof  to  show 
the  reasonable  expectation.  Under  the  rea- 
soning of  the  Supreme  Court  decisions,  the 
widow's  expectancy  of  life  should  be  taken 
into  account  in  estimating  her  loss.  Like- 
wise, as  plainly  intimated  in  Norfolk  & 
W.  R.  Co,  V.  Holbrook,  supra,  the  esti- 
mate of  the  child's  pecuniary  loss  should  be 
confined  to  the  period  of  his  minority,  both 
for  support  and  other  elements  of  damag^e. 

As  indicated  in  Michigan  C.  R.  Co.  v. 
Vreeland,  supra,  cases  may  arise  in  w^hxclx 
more  latitude  would  be  permitted  in  meas- 
uring dams^es  recoverable  under  this  stat- 
ute. There  is  nothing  exceptional,  however 
in  the  case  before  us,  and  it  is  better  for 
all  parties  that  this  court  confine  the  pecu- 
niary loss  to  be  estimated  herein  within 
limits  certainly  included  by  the  aet,  as 
construed  by  the  Supreme  Court. 

We  find  it  necessary  a^ain  to  point  out 
that  there  should,  in  suits  founded  on  this 
act,  be  pleadings  averring  the  pecuniary 
losses  which  plaintiffs  expect  to  prove. 

Reversed  and  remanded  for  another  trial, 
with  special  reference  to  the  decisions  of  the 
Supreme  Court  of  the  United  States  cited  in 
this  opinion. 


Annotation— Character  and  sufficiency  of  evidence  to  show  pecuniary  loss 

to  beneficiary  in  action  for  death. 


I.  Character  of  evidence  admissihle: 
a.  III  general f    1133, 
h.  Data  as  to  decedent  and  hene^ 
ftciaries: 

1,  In  general f   1124. 

2,  Health  and  physical  con^ 

dition  of  decedent f  1J27. 

3,  Habits f      character,      and 

reputation,    1128, 
4:,  Numher  and  ages  of  hene^ 
ficiaries,    1X30, 
L.R.A.1918C. 


/.  6— confiwued. 

5.  Relationship    and    feeling 

between      deixdent      and 
beneficiaries,    1 1 33, 

6.  Contributions     made     and 

services  rendered^  1135, 

7.  Physical     and     pefmniartf 

condition  of  benefiefarie^, 
1136, 
S,  Fecuniarp  condUiffn  of  the 
deceased,    1141, 
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Z.  h'-H^ontinued. 

9*  Pecuniary  condition  of  the 
defendant,   114=2. 
XO,  Expenses  of  decedent  paid 
by  defendant,    1142. 


II,  Sufficiency  of  the  evidence: 

a.  In     gencraU-loss     to     family, 

114:2. 

b.  Loss  to  husband,  1146,  ^ 
o.  Loss     of    parental     care     and 

training  to  children,    1146.   . 
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This  note  is  one  of  a  series  of  notes 
in  which  are  considered  questions  rela- 
tive to  the  character  and  sufficiency  of 
the  evidence  to  show  pecuniary  loss,  un- 
der statutes  authorizing  the  recovery  of 
damages  as  compensation  for  the  pecuni- 
ary loss  to  the  estate  of  the  decedent 
or  to  designated  relatives,  for  negligent- 
ly or  wantonly  killing  a  person.  For 
a  reference  to  the  other  notes  in  this 
series,  see  the  note  appended  to  Raines 
T-  Southern  R.  Co.  ante,  1056. 

It  is  to  be  noted  that  the  scope  of 
this  note  is  limited  to  cases  considering 
the  character  and  sufficiency  of  evidence 
to  show  pecuniary  loss,  and  it  does  not 
include  cases  in  which  the  real  question 
presented  was  the  substantive  one  as  to 
whether  certain  elements  of  loss  might 
be  included  in  the  danokages  recoverable. 
In  other  words,  in  the  cases  included 
in  this  note  it  is  either  expressly  held  or 
assumed  that  the  damages  may  include 
the  element  involved,  and  the  question 
is  presented  as  to  the  character  and  suf- 
ficiency of  the  proof  to  establish  the 
same. 

J.  Character  of  evidence  admissible, 
a.  In  general. 

Actions  for  negligently  killing  a  per- 
son are  statutory.  By  the  terms,  of  the 
statute  they  are  generally  authorized  to 
be  broogiht  in  -  behalf  of  designated  lel- 
atiTes  of  the  deceased,  and  damages  are 
authorized  to  be  recovered  for  the  pecu- 
niary loss  of  such  persons.  Hence  the 
pecuniary  loss  of  such  statutory  bene- 
ficiaries is  the  measure  of  the  recovery 
by  or  for  them.  As  pointed  out  in 
another  note  in  this  series,  the  burden 
of  proof  is  upon  the  plaintiff  in  actions 
of  this  character  to  show  pecuniary  loss 
in  order  to  be  entitled  to  recover  sub- 
stantial damages  for  the  death  com- 
plained of.^  The  evidence  essential  to 
show  pecuniary  loss  to  the  statutory 
beneficiaries,  from  the  nature  of  the  cir- 
cumstances, must  be  indefinite,  prospec- 
tive, and  largely  contingent.  Such  dam- 
ages cannot  be  proven  with  any  degree 


of  accuracy;  at  the  most  it  is  largely 
a  matter  for  the  sound  judgment  and 
discretion  of  the  jury  based  upon  their 
knowledge,  experience,  and  observation. 
However,  there  must  be  some  evidence 
which  will  afford  a  reasonable  basis  for 
an  estimate  by  the  jury.  The  matter 
cannot  be  left  entirely  to  conjecture,  for 
human  lives  are  not  all  of  the  same 
value  to  the  survivors,  and  even  though 
the  evidence  may  be  vague  and  in- 
definite, yet  there  must  be  evidence  with 
regard  to  the  deceased  and  his  relation 
to  the  statutory  beneficiaries  which  will 
enable  the  jury  to  act  intelligently  in 
estimating  the  pecuniary  loss  suffered  by 
the  beneficiaries.* 

It  has  been  asserted  that,  while  the 
law  does  not  intend  to  give  compensa- 
tion for  anything  but  pecuniary  loss, 
by  estimating  the  money  value  of  the 
life  of  the  relative,  and  while  it  neces- 
sarily results  that  regard  must  in  each* 
instance  be  paid  to  such  facts  and  cott- 
ditions  as  cast  light  upon  the  subject, 
yet  it  must  be  admitted  that  the  inquiry 
is  not  to  be  narrowed  down  by  law  to 
a  resnlt  that  can  be  exactly  accounted 
for  by  the  facts  in  evidence,  for  every 
parent  and  husband  has  for  his  wife 
and  children  a  pecuniary  value  beyond 
the  amount  of  his  earnings  by  Ifis  labor 
or  vocation;  that  value  may  to  some 
extent,  but  not  to  every  extent,  be  sus- 
ceptible of  allegation  and  proof,  and 
to  the  extent  that  it  can  be  alleged  and 
proved  it  ought  to  be.  But  where  no 
amount  is  fixed  by  law,  and  no  rule  is 
prescribed  for  making  the  calculation 
upon  facts  capable  of  exact  ascertain- 
ment, it  necessarily  follows  that  the  law 
intended  that,  having  reference  as  far 
as  practicable  to  the  conditions  existing 
at  the  time  of  the  death,  the  jurors, 
from  their  own  experience  and  sense  of 
justice,  should  fix  and  assess  the  proper 
sum.  They  are  expected  to  act  unin- 
fluenced by  passion,  prejudice,  or  par- 
tiality, and  to  pay  due  regard  to  the 
ascertained  facts  and  conditions  sur- 
rounding: the  subject.'  Very  slight  evi- 
dence of  pecuniary  loss  is  sufficient,  how- 
ever, to  warrant  the  submission  of  the 


1  Note  appended  to   Raines   v.   Southern 
R.  Co.  ante,  1066. 

2  Houghkirk  ▼.  Delaware  &  H.  Canal  Co. 
(1883)  02  N.  Y.  210,  44  Am.  Rep.  370. 
L.R.A.1018C. 


3  SternfeU  v.  Metropolitan  Street  R.  Co. 
(1002)  73  App.  Div.  404,  77  N.  Y.  Supp.  300, 
affirmed  in  (1003)  174  N.  Y.  512,  66  N.  E. 
1117. 
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case  to  the  jury,  and  if  they  are  satisfied 
that  pecuniary  injuries  resulted,  they  are 
at  liberty  within  the  statutory  limita- 
*  tion  to  fix  the  comi)ensation  therefor  ac- 
cording to  their  sense  of  justice  and 
right.* 

As  a  rule  any  facts  tending  to  show 
pecuniary  loss  to  the  beneficiaries,  if 
competent,  are  admissible  in  evidence 
without  reference  to  whether  they  tend 
to  increase  or  diminish  the  amount  re- 
covered.* It  is  not,  however,  essential 
to  prove  the  pecuniary  loss  by  direct 
evidence,*  or  by  the  estimates  of  wit- 
nesses. Indeed,  ordinarily,  the  latter 
character  of  evidence  is  inadmissible.'^ 
It  is  sufficient  in  this  regard  to  produce 
evidence  as  to  the  deceased  and  the  bene- 
ficiaries and  their  relations  to  each  other 
which  will  inform  the  jury  as  to  the 
situation  and  condition  of  the  parties 
at  the  time  of  the  decedent's  death.  It 
is  the  purpose  of  the  present  note  to 
take  up  more  in  detail  the  different  ques- 


tions as  to  the  character  and  sufficiency 
of  the  evidence  in  these  regards. 

b,  Dtita  €is  to  decedent  and  heneficiaries, 

1.  In  general. 

As  pointed  out  in  another  note  in 
this  series,  there  is  a  presumption  of 
pecuniary  loss  to  persons  of  a  designated 
relationship  by  the  destruction  of  the 
life  of  a  relative.*  For  example,  such 
presumption  exists  in  favor  of  the  widow 
and  children,  the  parent?  of  minor  chil- 
dren, and  in  some  jurisdiction  the  hus- 
band. This  presumption  does  not  affect 
the  character  of  the  evidence  admissi- 
ble to  show  pecuniary  loss,  although  it 
may  affect  the  question  as  to  the  neces- 
sity of  producing  evidence  along  certain 
lines, — a  question  which  will  be  subse- 
quently considered.  Without  reference 
to  the  relation  existing  between  the 
statutory  beneficiaries  and  the  decedent, 
evidence  is  admissible  as  to  the  age 
and   life   expectancy   of   the   deceased,* 


4  Cornwall  v.  Mills  (1878)  12  Jones  &  8. 
(N.  Y.)  46. 

And  see  Ruppel  v.  United  R.  Co.  (1905)  1 
Cal.  App.  666,  82  Pac.  1073,  holding  the 
amount  of  recovery  for  wrongful  death  is 
limited  to  the  value  of  the  pecuniary  inter- 
est of  the  statutory  beneficiary,  but  such 
interest  need  not  be  measured  and  demon- 
strated as  a  precise  sum  of  money.  For  ex- 
ample, the  mere  failure  to  show  that  the 
decedent  at  the  time  of  the  injury  result- 
ing in  his  death  was  in  sound  health  and 
in  receipt  of  full  waffes  or  salary,  is  not 
fatal  to  a  recovery  oi  more  than  nominal 
damages«iin  behalf  of  his  widow. 

B  Cincinnati  Street  R.  Co.  v.  Altemeer 
(1890)   60  Ohio  St.  10,  53  N.  E.  300. 

•  Union  R.  Co.  v.  Carter  (1913)  129  Tenn. 
459,  166  S.  W.  692,  7  N.  C.  C.  A.  748,  hold- 
ing that  to  recover  substantial  damages  for 
the  death  of  her  husband  the  widow  need  not 
make  any  showing  of  any  specific  pecuniary 
loss  to  herself. 

Houston  &  T.  C.  R.  Co.  v.  Walker  (1915) 
—  Tex.  Civ.  App.  — ,  173  S.  W.  208, 
holding  that  evidence  of  pecuniary  loss  to 
the  statutorv  beneficiaries  need  not  be 
proved  directly;  it  may  be  proved  circum- 
stantially. 

Grand  Trunk  R.  Co.  v.  Jennings  (1888) 
L.  R.  13  App.  Cas.  (Eng.)  800,  68  L.  J.  P.  C. 
K  S.  1,  59  L.  T.  N.  S.  679,  37  Week.  Rep. 
403,  declaring  that  the  extent  of  the  loss 
depends  upon  data  which  cannot  be  ascer- 
tained with  certainty,  and  must  necessarily 
be  a  matter  of  estimate  and  perhaps  of  con- 
jecture. 

7  Illinois  C.  R.  Co.  v.  Barron  (1867)  5 
Wall.  (U.  S.)  90,  18  L.  ed.  591,  holding  that, 
under  the  Illinois  statute  which  permits  the 
jury  to  give  such  damages  as  they  shall 
deem  a  fair  and  just  compensation  with  ref- 
erence to  the  pecuniary  injuries  resulting 
L.K.A.1918C. 


from  a  person's  death  to  the  wife  and  next 
of  kin,  it  is  not  necessary  to  prove  actual 
pecuniary  loss;  generally  tiie  attempt  to 
do  so  would  substitute  the  opinions  of  wit- 
nesses for  the  conclusions  of  the  jury.  It 
is  sufficient  if  the  facts  proved  will  enable 
the  jury  to  decide  on  the  proper  measure 
of  responsibility. 

•Note  appended  to  Raines  v.  Southern  R. 
Co.  ante,  1066. 

9  Louisville  &  N.  R.  Co.  v.  Fleming  (1915^ 
194  Ala.  51,  69  So.  126;  LouUville  &  X.  R. 
Co.  V.  Orr  (1890)  91  Ala.  648,  8  So.  360; 
Conover  v.  Harrisburg  &  S.  Coal  Co.  (1011) 
161  111,  App.  74;  Soyer  v.  Great  Falls  Water 
Co.  (1894)  15  Mont.  1,  37  Pac.  831;  Holmes 
V.  St.  Louis,  L  M.  &  S.  R.  Co.  (1015*  — 
Mo.  —,176  S.  W.  1041;  Chambers  v.  Kup- 
per-Benson  Hotel  Co.  (1911)  164  Mo.  App. 
249,  134  S.  W,  46;  Meng  v.  Emigimnt  In- 
dustrial Sav.  Bank  <1915)  169  App.  Div. 
27,  154  N.  Y.  Supp,  509;  Rosier  v.  Smith 
(1872)  66  N.  C.  154;  Houston  &  T.  C.  R.  Co. 
V.  Cowser  (1882)  57  Tex.  305;  White  v.  Cen- 
tral Vermont  R.  Co.  (1914)  87  Vt.  330,  S9 
Atl.  618,  affirmed  in  (1916)  238  U.  S.  507. 
69  L.  ed.  1433,  35  Sup.  Ct.  Rep.  865.  Ann. 
Cas.  191 6B,  226,  9  N.  G.  C.  A.  265;  Serdan 
V.  Falk  C;o.  (1913)  153  Wis.  169,  140  N,  W. 
1035. 

Valente  v.  Sierra  R.  Co.  (1907)  151 
Cal.  534,  01  rac.  481,  holding  tliat  evi- 
dence is  admisHible  as  to  the  life  expectancy 
of  the  beneficiaries. 

Hunn  v.  Michigan  C.  R.  Co.  (1889)  78 
Mich.  613,  7  L.R.A.  500,  44  N.  W.  502,  hold- 
ing that  from  the  mortality  tables  and  evi- 
dence of  the  physical  condition  of  tJbe  de- 
cedent at  the  time  of  his  death,  his  life 
expectancy  may  be  determined. 

Williams  v.  Metropolitan  Street  R.  Co. 
(1909)  141  Mo.  App.  625,  125  S.  W.  522. 
holding  that,  in  an  action  to  recover  puni- 
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his   sex,  health,*®   habits,**   character,** 
earnings  and  earning  capacity,*^  oocupa- 


tion  **  and  reasonable  future  expecta- 
tions,*^ and  the  age  and  life  expectancy 


tive  and  compensatory  damages  in  behalf 
of  the  family  of  deceased,  evidence  is  ad- 
missible as  to  his  life  expectancy  and  earn- 
ing capacity. 

Freeman  v.  Moreman  (1912)  —  Tex, 
Civ.  App.  — ,  146  S.  W.  1045,  holding  that 
evidence  of  the  life  expectancy  of  the  de- 
ceased is  competent  although  the  plaintiffs, 
who  are  minor  children,  would  have  had  no 
legal  right  to  aid  from  their  father  after 
reaching  their  majority. 

W  Chicago  A  E.  J.  R.'Co.  v.  Fowler  (1908) 
138  111.  App.  352,  reversed  on  other  grounds 
in  (1908)  234  111.  619,  85  N.  £.  298,  hold* 
ing  it  to  be  competent  to  prove  the  state 
of  health  and  bodily  strength  of  the  de- 
ceased. 

Chambers  v.  Kupper-Benson  Hotel  Co. 
(1011)  164  Mo.  App.  249,  134  S.  W.  45, 
holding  that,  in  an  action  by  a  widow  to 
recover  damages  for  the  death  of  her  hus- 
band, their  respective  ages,  expectancy  of 
life,  and  health  may  be  shown. 

Palmer  v.  New  York  C.  &  H.  R.  R.  Co. 
\1887)  5  N.  Y.  S.  R.  436,  holding  that  evi- 
dence is  competent  to  show  the  relation 
existing  between  the  decedent  and  his  stat- 
utory beneficiaries,  the  manner  in  which  he 
had  lived,  the  support,  etc.,  that  he  had 
furnished,  together  with  his  age,  health, 
condition,  and  ability  to  earn  money  and 
increase  his  capital  for  the  benefit  of  the 
next  of  kin. 

Tilkjy  V.  Hudson  River  R.  Co.  (1864)  29 
N.  Y.  252,  86  Am.  Dec.  297,  holding  that 
evidence  tending  to  show  the  decedent's 
condition  in  life  and  his  physical  and  men- 
tal capacity  is  admissible. 

11  Conover  v.  Harrisburg  &>  S.  Coal  Co. 
(1911)  161  IlL  App.  74,  holding  that,  in  an 
action  by  a  wife  to  recover  for  the  death 
of  her  husband,  as  bearing  on  the  damages, 
her  testimony  should  be  limited  to  the 
earnings  of  the  husband,  his  age,  habits, 
and  the  condition  of  his  health,  and  the 
support  he  furnished  his  wife. 

WStemfels  v.  Metropolitan  Street  R.  Co. 
(1902)  73  App.  Div.  494,  77  N.  Y.  Supp.  309, 
affirmed  in  (1903)  174  N.  Y.  612,  66  N.  E. 
1117,  holding  that  evidence  is  admissible  as 
to  decedent's  character,  habits,  health,  busi- 
ness ability,  or  any  other  matter  tending  to 
aid  the  jury  in  determining  his  chara<;ter, 
ability,  and  earning  power. 

Kesler  v.  Smith  (1872)  66  N.  C.  154, 
holding  that  evidence  is  admissible  as  to 
decedent's  age,  strength,  health,  skiU,  in- 
dustry, habits,  and  character. 

W  Louisville,  E.  &  St.  L.  R.  Co.  v.  Clarke 
(1893)  152  U.  S.  230,  38  L.  ed.  422,  14  Sup. 
Ct.  Rep.  679,  holding  that  evidence  as  to 
the  income  of  the  deceased  and  his  ability, 
capacity  for  labor,  and  skill  may  be  shown 
as  bearing  upon  the  pecuniary  loss  to  his 
widow  and  children. 

Conover  v.  Harrisburg  &  S.  Coal  Co.  (111.) 
supra. 

Holmes  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
(1916)  —  Mo.  — ,  176  S.  W.  1041,  holding 
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that  evidence  is  admissible  as  to  the  age, 
health,  business,  occupation,  and  earning 
capacity  of  the  deceased,  although  these 
matters  are  not  alleged  in  the  petition,  for 
they  are  naturally  to  be  considered  with 
reference  to  the  injury  charged  in  the  pe- 
tition. 

McLamb  v.  Wilmington  &  W.  R.  Co. 
(1898)  122  N.  C.  862,  29  S.  E.  894,  holding 
that  the  value  of  the  decedent's  personal 
services  as  a  skilled  farmer  may  be  shown. 

Meyer  v.  Hart  (1897)  23  App.  l)iv.  131, 
48  N.  Y.  Supp.  004,  holding  that,  in  an 
action  by  a  husband  to  recover  for  the 
negligent  killing  of  his  wife,  evidence  is 
admissible  as  to  the  occupation,  business, 
eamii^,  and  probable  profits  of  the  de- 
ceased. 

And  see  the  note  appended  to  Spreen  v. 
Erie  R.  Co.  ante,  1087,  as  to  the  admissi- 
bility of  evidence  of  profits  from  a  busi- 
ness conducted  by  the  deceased,  and  the 
note  to  West  Salem  v.  Industrial  Commis- 
sion, ante,  1080,  as  to  evidence  of  earnings 
of  deceased  to  show  pecuniary  loss  by  his 
death. 

Houston  &  T.  C.  R.  Co.  v.  Cowser  (1882) 
57  Tex.  305,  holding  that  evidence  is  ad- 
missible as  to  the  circumstances  of  the  de- 
ceased, his  occupation,  age,  health,  habits 
of  industry,  sobriety,  and  economy,  his 
skill  and  capacity  for  business,  the  amount 
of  his  property,  his  annual  earnings,  and 
probable  duration  of  life. 

White  V.  Central  Vermont  R.  Co.  (1914) 
87  Vt.  330,  89  Atl.  618,  affirmed  in  (1915) 
238  U,  S.  507,  59  L.  ed,  1433,  35  Sup.  Ct. 
Rep.  866,  Ann.  Cas.  1916B,  225,  9  N.  C.  C. 
A.  265,  holding  that  evidence  is  admissible 
as  to  the  decedent's  age,  his  previous  con- 
dition of  health,  habits,  earning  capacity, 
etc.,  and  as  to  the  expectancy  of  life  of 
a  man  of  his  age  according  to  the  tables 
of  mortality. 

14  Louisville  &  N.  R.  Co.  v.  Jones  (1900) 
130  Ala.  456,  30  So.  586,  holding  that  evi- 
dence as  to  decedent's  experience  in  rail- 
roading is  relevant  on  the  amount  of  dam- 
ages to  be  recovered  for  his  wrongful  death, 
as  bearing  upon  his  earning  capacity. 

Ryan  v.  Oshkosh  Gaslight  Co.  (1909)  138 
Wis.  406,  120  N.  W.  263,  holding  that  evi- 
dence is  admissible  that  the  .deceased,  a 
truck  farmer,  held  an  official  position,  and 
that  he  had  been  to  college. 

15  Louisville  &  N.  R.  Co.  v.  Fleming 
(1915)  194  AU.  61,  69  So.  126,  holding  that, 
as  a  basis  for  assessing  the  pecuniary  loss 
to  the  statutory  beneficiaries  under  the 
Federal  Employers'  Liability  Act,  evidence 
is  admissible  as  to  the  decedent's  age,  prob- 
able duration  of  life,  habits  of  industry, 
means,  earnings,  health,  skill,  intelligence, 
character,  and  his  reasonable  future  ex- 
pectations. 

Louisville  &  N.  R.  Co.  v.  Orr  (1890)  91 
Ala.  548,  8  So.  360. 

And  see  Taylor,  B.  &  H.  R.  Ck).  v.  Warner 
(1895)   88  Tex.  642,  32  S.  W.  868,  holding 
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of  the  statutory  beneficiaries,"  as  well 
as  their  relations  to  the  deceased,  the 
feelings  existing  between  them  during  his 


lifetime,^''  and  the  amount,  if  any,  that 
he  contributed  to  their  support,  and  the 
manner  in  which  he  supported  them.** 


that  a  photograph  of  the  decedent  and  his 
child,  although  taken  two  years  before  he 
was  killed,  is  admissible  as  tending  to 
show  the  probabilities  of  future  develop- 
ment had  he  lived. 

i6Boyce  v.  New  York  City  R.  Co.  126 
App.  Div.  248,  110  N.  Y.  Supp.  393,  holding 
that  any  evidence  is  admissible  that  beai-s 
on  the  character,  qualities,  capacity,  or 
condition  of  the  deceased,  and  the  age,  sex, 
circumstances,  and  condition  of  the  next  of 
kin,  as  well  as  evidence  bearing  npon  the 
capacity  of  the  deceased,  although  his  par^ 
ticular  ability  was  to  accu.nulate  money 
by  the  use  of  money. 

Frank  v.  Otis  (1888)  15  N.  Y.  S.  R.  681, 
holding  that,  for  the  purpose  of  determin- 
ing the  pecuniary  loss  sustaiued  by  the 
next  of  kin,  evidence  is  competent  as  to 
the  character,  qualities,  capacity,  and  con- 
dition of  the  deceased,  and  the  age,  sex, 
circumstances,  and  financial  condition  of 
the  next  of  kin,  following  Lockwood  v. 
Xew  York,  L.  E.  &  W.  R.  Co.  (1885)  98 
XT   Y.  523. 

Serdan  v.  Falk  Co.  (1913)  153  Wis.  169, 
140  N.  W.  1035,  holding  that  evidence  as 
to  the  expectancy  of  life  of  the  decedent  is 
admissible  as  bearing  upon  his  widow's 
loss  through  his  death,  and  for  the  same 
purpose  evidence  is  also  admissible  as  to 
the  expectancy  of  the  life  of  the  widow. 

The  appearance  of  the  widow  of  the 
-deceased  before  the  jury  in  an  action  to 
recover  damages  for  the  death  of  her  hus- 
band is  sufficient  to  enable  tlicm  to  judge 
as  to  her  probable  life  expectancy.  War- 
Ten  &  O.  Valley  R.  Co.  v.  Waldrop  (1909) 
93  Ark.  127,  123  S.  W.  792. 

See  Alabama  Steel  &  Wire  Co.  v.  Griffin 
U907)  149  Ala.  423,  42  So.  1034,  holding 
that  evidence  is  inadmissible  as  to  the  life 
expectancy  of  the  parents  of  the  deceased 
in  an  action  for  his  death,  although  they 
are  entitled  to  the  amount  recovered.  The 
measure  of  damages  in  this  case,  however, 
was  the  value  of  the  life  of  the  decedent. 

"Hunt  v.  Conner  (1901)  26  Ind.  App. 
41,  59  N.  E.  50,  holding  the  obligation,  dis- 
position, and  ability  of  the  decedent  to 
earn  wages  or  to  conduct  business,  and  to 
care  for,  support,  advise,  and  protect  those 
dependent  upon  him,  are  proper  matters 
to  be  shown  to  aid  the  jiiry  in  assessing 
damages  for  his  wrongful  death.  To  the 
same  effect,  see  Pittsburgh,  C.  C.  &,  St.  L. 
R.  Co.  V.  Burton  (1894)  139  Ind.  357.  37 
N.  E.  160,  38  N.  E.  694,  11  Am.  Neg.  Cas. 
475. 

CofTeyville  Min.  &  Gas  Co.  v.  Carter 
(1902)  65  Kan.  565,  70  Pac.  635,  12  Am. 
Xeg.  Rep.  594,  holding  it  to  be  competent 
to  show  the  ability  of  the  decedent  to 
'Mirn  money,  and  his  disposition  to  use  it 
in  the  support  of  his  statutory  beneficia- 
ries. 

Union  P.  R.  v.  Sternberger  (1898)  8  Kan. 
App.  131,  54  Pac.  1101,  holding  that  evi- 
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dence  is  admissible  as  to  the  conduct  of  the 
deceased  toward  his  wife  and  son,  for  the 
purpose  of  showing  the  relation  between 
the  deceased  and  his  family  as  bearing  up- 
on the  question  of  pecuniary  injury  sutfered 
by  them  from  his  wrongful  death. 

Meng  V.  Emigrant  Industrial  Sav.  Bank 
(1915)  169  App.  Div.  27,  154  N.  Y.  Siipp. 
509,  holding  that  evidence  is  admissible 
as  to  decedent's  age,  occupation,  salarj*. 
life  expectancy,  and  as  to  the  expensive- 
ness  of  the  manner  and  habit  of  his  family 
life  and  living. 

Palmer  v.  New  York  C.  &  H.  R.  R.  Co. 
(1887)  26  N.  Y.  Week.  Dig.  26,  holding 
that  it  is  competent  to  show  the  relationsi 
existing  between  the  plaintiff  and  dece- 
dent, the  manner  in  which  the  latter  lived, 
the  support  he  furnished  his  family,  his 
age,  health,  condition,  and  ability  to  earn 
money  and  increase  his  capacity,  and 
thereby  benefit  his  next  of  kin. 

Compare  with  Ohio  &  M.  R.  Co.  v.  Simms 
(1892)  43  ni.  App.  260,  holding,  where  the 
measure  of  damages  for  the  wrongfnl  death 
was  just  compensation  for  the  loss  of 
means  of  support  to  the  decedent's  family, 
which  he  might  have  provided  had  he  lived, 
evidence  of  the  cost  of  siipporting  the  de- 
cedent's family  was  inadmissible,  since  the 
damages  recoverable  were  not  necessarily 
the  entire  expense  of  supporting  the  fam- 
ily, but  were  to  be  based  upon  the  amount 
the  decedent  would  have  contributed  to 
that  end  had  he  lived. 

M  St.  Louis,  I.  M.  A  S.  R.  Co.  v.  Hutchin- 
son (1912)  101  Ark.  424,  142  S.  W.  527,  2 
N.  C.  C.  A.  250,  holding  that  evidence  is 
admissible  as  to  the  amount  of  contribu- 
tions by  the  deceased  for  the  support  of 
his  family,  exclusive  of  his  persona]  ex- 
penses. 

Western  &  A.  R.  Co.  v.  Moore  (1894)  W 
Ga.  457,  20  S.  E.  640,  holding  that,  in  an 
action  for  the  death  of  her  husband,  the 
widow  may  testify  that  the  decedent  paid 
her  monthly  a  certain  amount  and  that  he 
had  no  income  except  his  earnings,  as  bear- 
ing upon  the  amount  of  his  earnings. 

Brennen  v.  Chicago  &  C.  Coal  Co.  (1909) 
241  111.  610,  89  N.  E.  766,  holding  that  evi- 
dence  is  admissible  that  the  deceased  sup- 
ported his  family  with  his  earnings. 

St.  Louts,  P.  &  N.  R.  Co.  v.  DorscT  (19011 
189  111.  251,  69  N.  E.  593,  holding  that  the 
widow  may  testify  that  she  was  support etl 
by  her  deceased  husband  during  his  life- 
time, there  being  no  attempt  made  to  show 
her  poverty,  helplessness,  or  dependence. 

Lake  Erie  A  W.  R.  Co.  v.  Mngg  (1892^ 
132  Ind.  168,  31  N.  E.  564,  holding  that  it 
may  be  shown  that  the  deceased  was  in 
the  habit  of  turning  over  bis  wages  to  his 
wife  to  be  expended  for  the  support  of 
his  family. 

Hudson  v.  Houser  (1890)  123  Ind,  309, 
24  X.  E.  243,  holding  that  as  bearing  upon 
the  pecuniary  loss  of  the  decedent's  family 
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It  will  be  noted  that  manv  of  the  cases 
•cited  in  the  foregoing  notes  sustain  the 
admissibility  of  evidence  as  to  items 
other  than  the  particular  one  to  which 
they  are  cited. 

2,  Health  and  physical  (condition  of 

decedent. 

Many  cases  are  referred  to  in  the  pre- 
ceding notes  which  support  the  general 
rule  that  evidence  of  the  health  of  the 
deceased  is  admissible  in  an  action  for 
^  negligent  killing.    In  addition  to  these 


cases  other  cases  are  now  referred  to 
which,  perhaps,  pass  more  speoificAlly 
upon  this  point,  and  which  sustain  the 
admissibility  of  such  evidence.^  Not 
only  may  the  good  health  of  the  dece- 
dent be  shown,  but  it  is  also  competent 
for  the  defendant  to  show  the  decedent's 
poor  health.*® 

In  order  to  show  that  the  injury  in 
question  did  not  hasten  the  death  of  the 
deceased,  and  was  not  the  approximate 
cause  thereof,  evidence  is  admissible 
that  the  deceased  was  afflicted  with  a 


from  his  death,  the  amoKmt  of  household 
and  living  expenses  defrayed  by  him  may 
be   shown. 

Missouri,  K.  &  T.  R.  Co.  v,  ElUott  (1899) 
2  Ind.  Terr.  407,  51  S.  W.  10G7,  holding 
that  evidence  is  admisaible  as  to  the  de- 
'Cedent's  habits  and  custom  with  reference 
to  providing  for  his  family,  and  also  with 
reference  to  the  disposal  of  his  wages. 

PoweU  V.  Union  P.  R.  Co.  (1914>  25d  Mo. 
420,  164  S.  W.  628,  holding  that  evidence 
is  admissible  as  to  the  amocnt  the  deceased 
expended  for  the  support  of  his  family, 
In  an  action  by  a  widow  to  recover  for 
lierself  and  child  compensatory  damages 
for  his  death.  To  the  same  effect,  see 
Williams  v.  Chicago,  B.  &,  Q.  R.  Co.  (1913) 
169  Mo.  App.  468,  155  S.  W.  64. 

Kettelhake  v.  American  Car  &  Foundry 
<^.  (1913)  171  Mo.  App.  528,  153  S.  W. 
.552,  affirmed  m  (1915)  236  U.  S.  311,  59 
L.  ed.  594,  35  Sup.  Ct.  Rep.  365,  holding 
that  a  widow  seeking  to  recover  damages 
for  the  negligent  killing  of  her  husband 
may  testify  that  she  lived  with  the  dece- 
dent a  certain  length  of  time,  that  during 
that  time  he  worked  for  and  supported  her, 
that  his  earnings  were  a  certain  amount, 
and  that  she  had  no  other  means  of  sup- 
port. 

Gundy  v.  Nye-Schneider-Fowler  Co. 
(1911)  89.Keb.  599,  131  N.  W.  964,  hold- 
ing that  evidence  is  admissible  as  to  the 
iimount  of  the  decedent's  earnings,  and  the 
manner  in  which  he  supported  his  family, 
where  the  measure  of  damages  for  negli- 
gently killing  is  compensation  to  his  family 
for  the  loss  of  support,  etc. 

Mix  V.  Hamburp-American  S.  S.  Co. 
(1903)  85  App.  Div.  475,  83  N,  Y,  Supp.  322, 
l^olding  that;  as  bearing  upon  her  pecuniary 
loss,  where  the  deceased  left  surviving  him 
only  the  widow,  it  is  competent  to  show  the 
probable  duration  of  his  life,  his  earnings, 
liabits,  and  contributions  to  his  wife,  and 
the  way  in  which  he  had  supported  and 
maintained  her. 

Ericius  v.  Brooklyn  Heights  R.  Co.  (1901) 
63  App.  Div.  353,  71  N.  Y.  Supp.  596,  hold- 
ing that  proof  of  the  amount  which  the 
widow  ana  family  of  the  deceased  received 
from  him  for  the  support  of  his  household 
is  admissible  as  bearing  upon  the  amount 
of  their  pecuniary  loss  by  reason  of  his 
death. 
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Galveston,  H,  &  S.  A.  R.  Co.  v.  Cody 
(1899)  20  Tex.  Civ,  App.  520,  50  S.  W. 
135,  holding  to  be  admissible  evidence  that 
the  earnings  of  the  deceased  were  used  to 
support  his  widow  and  family  during  his 
lifetime. 

19  Hall  V.  Galveston,  H.  &  S.  A.  R.  Co.  39 
Fed.  18;  Richmond  &  D.  R.  Co.  v.  Hammond 
(1890)  93  Ala,  181,  9  So.  577,  holding  that 
evidence  of  the  state  of  decedent's  health, 
earnings,  ability  to  labor,  etc,  is  compe- 
tent. 

Coffeyville  Min.  &  Gas  Co.  v.  Carter 
(1902)  65  Kan.  565,  70  Pac.  635,  12  Am. 
Neg.  Rep.  594,  holding  that  evidence  of 
the  state  of  health  of  the  decedent  at  the 
time  of  his  death  is  competent;  Clapp  v. 
Minneapolis  ^  St.  L.  R.  Co.  36  Minn.  6, 
1  Am.  St.  Rep.  629,  29  N.  W.  340. 

Galveston,  H.  &  S.  A.  R.  Co.  v.  Gormley 
(1894)  —  Tex.  Civ.  App.  — ,  27  S.  W. 
1051,  holding  that  evidence  is  admissible 
as  to  the  general  health  of  the  deceased 
and  the  probable  duration  of  his  life,  al- 
though not  specially  pleaded. 

But  evidence  as  to  the  size  and  height 
of  the  decedent  is  inadmissible  over  the 
objection  of  the  defendant  in  an  action  for 
his  wrongful  death.  Birmingham  Electric 
R.  Co.  V.  Clay  (1895)  108  Ala.  233,  19  So. 
309. 

80  Columbus  &  W.  R.  Co.  v.  Bridges 
(1888)  86  Ala.  448,  11  Am.  St.  Rep.  58,  5 
So.  864,  holding  that  evidence  is  admissible 
to  show  that  the  decedent  had  a  disease 
which  affected  the  probable  continuance  of 
his  life. 

Nicoll  V.  Sweet  (1914)  163  Iowa,  683, 
144  N.  W.  615,  Ann,  Cas.  1916C,  661,  hold- 
ing that  evidence  is  admissible  to  show 
that  the  deceased  could  not  obtain  life  in- 
surance on  his  life  because  of  his  health; 
but  such  evidence  is  of  but  little  weight. 

Dickinson  v.  Boston  (1905)  188  Mass. 
605,  1  L.R.A.(N.8.)  664,  76  N.  E.  68,  hold- 
ing that,  in  an  action  by  a  personal  rep- 
resentative to  recover  for  the  conscious 
suffering  of  the  decedent  from  the  time  of 
her  injury  to  the  time  of  her  death,  evi- 
dence is  admissible  which  has  a  tendency 
to  prove  that  during  this  period  she  was 
suffering  and  finally  died  from  an  incurable 
disease. 
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fatal  disease  which  would  have  caused 
her  death  as  soon  as  she  actually  died 
from  the  injuries  received.*^  Evidence, 
however,  is  not  admissible  to  show  the 
distressing  condition  in  which  the  body 
of  the  deceased  was  left  by  the  injury 
which  resulted  in  his  death.** 


3»  Habits,  character,  and  reputation. 

As  heretofore  pointed  out,  evidence  is 
admissible  as  to  the  general  habits  and 
character  of  the  deceased."  In  this  re- 
gard inquiries  may  be  made  into  his 
habits  for  economy,**  industry,**  and 
sobriety,**  and  it  has  been  held  that  it 


«iMeekin8  v.  Norfolk  &  S.  R.  Co.  (1903) 
134  N.  C.  217,  46  S.  E.  493,  holding  that 
evidence  that  the  decedent  would  have  died 
in  a  short  time  from  natural  causes  is  ad- 
missible upon  the  issne  of  damages. 

Hardin  v.  St.  Louis  Southwestern  R.  Co. 
(1905)  —  Tex.  Civ.  App.  — ,  88  S.  W.  440. 

MFlynn  v.  Fogarty  (1883)  106  111.  263, 
holding  that  evidence  is  inadmissible  as 
to  the  mangled  condition  of  the  body  of 
the  deceased  and  his  last  words  to  his 
wife,  the  obvious  effect  of  which  ia  in- 
tended to  arouse  the  sympathies  of  the 
jury  in  favor  of  the  plaintiff. 

West  V.  Bavfield  Mill  Co.  (1912)  149  Wis. 
145,  135  N.  W.  478,  holding  that  evidence 
is  inadmissible  as  to  the  distressing  and 
revolting  condition  in  which  the  body  of 
the  deceased  was  found  after  the  accident, 
in  an  action  where  the  damages  recoverable 
were  limited  to  the  pecuniary  loss  to  his 
widow  by  his  death. 

«3  Citizens'  Light,  Heat  &  P.  Co.  v.  Lee 
(1913)  182  Ala.  561,  62  So.  199,  holding 
that  evidence  as  to  the  age,  habits,  etc., 
of  the  deceased,  is  admissible  on  the  ques- 
tion of  damages  for  his  death.  To  the 
same  effect,  see  Central  Foundry  Co.  v. 
Bennett  (1906)  144  Ala.  186,  1  L.R.A. 
(N.S.)  1160,  113  Am.  St.  Rep.  32,  39  So. 
674;  Louisville  &  N.  R.  Co.  v.  Orr  (1890) 
91  Ala.  548,  8  So.  360. 

Killian  v.  Augusta  A  K.  R.  Co.  (1887)  79 
Ga.  234,  11  Am.  St.  Hep.  410,  4  S.  £.  165, 
holding  that,  as  bearing  upon  the  personal 
expenses  of  the  decedent,  evidence  may  be 
given  as  to  his  habits,  station  in  life,  means 
and  manner  of  living. 

Chambers  v.  Kupper-Benson  Hotel  Co. 
(1911)  154  Mo.  App.  249,  134  S.  W.  45, 
holding  that  evidence  is  admissible  as  to 
the  habits,  business  capacity,  etc.,  of  the 
deceased,  and  also  as  to  the  age,  life  expect- 
ancy, and  health  of  his  widow,  in  an  ac- 
tion by  her  to  recover  for  his  death. 

Darks  v.  Scudder-Gale  Grocer  CJo.  (1910) 
146  Mo.  App.  246,  136  S.  W.  430,  holding 
that  evidence  as  to  the  character  of  the 
husband  and  father  is  competent  as  bearing 
upon  his  earning  capacity,  in  an  action  for 
his  death  by  his  widow  and  minor  children. 

But  see  Wilcox  v.  Wilmington  City  R. 
Co.  (1899)  2  Penn.  (Del.)  157,  44  AtL  686, 
holding  that,  in  an  action  by  the  husband 
as  personal  representative  of  the  estate 
of  his  deceased  wife  to  recover  damages 
for  her  wrongful  death,  evidence  is  inad- 
missible as  to  her  health  and  habits  in  re- 
spect to  industry  and  saving. 

84  Louisville  &  N.  R.  Co.  v.  York  (1900) 
128  Ala.  305,  30  So.  676,  holding  that,  in 
an  action  by  the  personal  representative 
to  recover  damages  for  the  wrongful  death 
L.K.A.1918C. 


of  his  decedent,  as  bearing  upon  the  dam- 
ages to  be  awarded,  it  is  competent  to 
show  that  the  decedent  w^as  saving  his 
earnings  with  a  view  to  acquiring  a  home. 

Central  of  Geoiigia  R.  Co.  v.  Alexander 
(1905)  144  Ala.  257,  40  So.  424,  holding 
that  the  measure  of  damages  recoverable 
by  the  administrator  is  the  pecuniary  in- 
jury sustained  by  the  persons  to  whose 
benefit  the  recovery  inures,  and  for  the 
purpose  of  ascertaining  the  probable  pe- 
cuniary injury  it  is  proper  to  inquire  into  the 
habits  of  economy  of  the  decedent,  the 
disposition  he  made  of  his  earnin^^ 
etc.,  in  order  to  ascertain  whether  he  would 
have  accumulated  anything  so.  that  the  dis- 
tributees of  his  estate,  when  he  died,  would 
be  likely  to  realize  something  out  of  his 
estate;  for  if  he  spent  all  his  eamhsgs  on 
himself  or  on  other  objects  than  the  sup- 
port of  the  said  distributees,  the  measure 
of  recovery  would  be  nominal  under  the 
Employers'  Liability  Act.  Whether  he 
spent  a  part  of  these  in  such  ways  and 
saved  a  part  would  be  a  material  inquiry 
in  ascertaining  the  actual  damages. 

But  see  Baltimore  &  0.  R.  Co.  v.  State 
(1895)  81  Md.  371,  32  Atl.  201,  holding 
that,  in  an  action  to  recover  the  pecuniary 
loss  to  the  wife  and  children  of  the  de- 
cedent by  his  wrongful  death,  evidence  is 
inadmissible  as  to  whether  or  not  the  de- 
cedent saved  anything  from  his  earnings. 

w  Smith  V.  Cleveland,  C.  C.  &  St.  L.  R. 
Co.  (1917)  —  Ind.  App.  — ,  117  N.  E.  634, 
holding  that  evidence  is  admissible  that 
the  deceased  was  an  industrious  and  scien- 
tific farmer  and  a  good  producer. 

Shall  V.  Detroit  &  M.  R.  Co.  (1908)  152 
Mich.  463,  116  N.  W\  432,  holding  that,  as 
bearing  upon  the  question  of  the  amount 
of  damages,  evidence  is  admissible  to  show 
the  decedent's  habits  of  industry;  disap- 
proving dictum  to  the  contrary  in  Mc- 
Quisten  v.  Detroit  Citizens'  Street  R,  Co. 
(1907)  160  Mich.  332,  113  N.  W.  1118. 

Ft.  W^orth  A  R.  G.  R.  Co.  v.  Keith  (1913) 
—  Tex.  Civ.  App.  — ,  163  S.  W.  142,  hold- 
ing that  evidence  is  admissible  to  show 
that  the  deceased  was  industrious  and  ener- 
getic, and  had  purchased  a  home  for  hi^ 
mother  and  her  grandchildren,  and  that  he 
was  their  sole  support,  as  bearing  upon  the 
reasonable  expectancy  of  pecuniary  bene- 
fit which  these  persons  would  have  re- 
ceived had  he  lived. 

S6  Richmond  &  D.  R.  Co.  v.  Hammond 
(1890)  93  AU.  181,  9  So.  577;  Cook  v. 
Clay  Street  Hill  R.  Co.  (1882)  60  CaL  604; 
Flynn  v.  Fogarty  (1883)  106  111.  263;  Chi- 
cago &  G.  W.  R.  Co,  V.  Travis  (1892)  44 
IlL  App.  466;  Wheelan  v.  Chicago,  M.  &  Si. 
P.  R.  Co.    (1892)   85  Iowa,  167,  62  N.  W. 
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may  be  affirmatively  shown  that  the  de- 
ceased had  no  bad  habits,*^  that  he  did 
not  drink  or  gamble,*^  and  that  he  was 
a  church  member,^  and  it  may  be  shown 
that  the  deceased  was  a  careful  and  pru- 
dent man  in  his  work.^  Evidence  of 
this  character,  however,  has  been  held  to 
be  immaterial  and  prejudicial  to  the  de- 
fendant on  the  ground  that  it  affected 
the  question  of  due  care  on  part  of  de- 


ceased.'^ On  the  other  hand,  evidence 
is  admissible  as  to  the  bad  character  and 
habits  of  the  deceased.^'  In  this  con- 
nection it  may  be  shown  that  he  was  in 
the  habit  of  becoming  intoxicated,^  or 
that  he  was  not  industrious.'*  Evidence, 
however,  is  not  admissible  as  to  specific 
acts  of  wrongdoing  on  the  part  of  de- 
ceased,'** although,  in  mitigation  of  ex- 
emplary damages,  evidence  is  admissible 


119;  Van  Gent  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (1890)  80  Iowa,  526,  45  N.  W.  913; 
Shaber  v.  St.  Paul,  M.  &  M.  R.  Co.  (1881) 
28  Minn.  109,  9  N.  W.  575;  Opsahl  v. 
,iudd  (1883)  30  Minn.  126,  14  N.  W.  575; 
Frank  v.  Otis,  15  N.  Y.  S.  R.  681. 

Louisville  &  N.  R.  Co.  v.  Gardner  (1910) 
140  Ky.  772,  131  S.  W.  787,  holding  that 
evidence  of  the  sobriety  of  the  deceased 
is  admissible  as  bearing  upon  his  earning 
capacity. 

27  Ft.  Worth  &  D.  C.  R.  Co.  v.  Stalcup 
(1014)  —  Tex.  Civ.  App.  — ,  167  S.  W. 
279,  holding  that  evidence  is  admissible 
that  deceased  had  no  bad  habits. 

28  Barboza  v.  Pacific  Portland  Cement 
Co.  (1912)  162  Cal.  36,  120  Pac.  767,  hold- 
ing that  evidence  is  admissible  to  show 
that  the  deceased  was  not  addicted  to 
drink,  and  that  he  did  not  gamble. 

29  White  v.  Central  Vermont  R.  Co. 
(1913)  87  Vt.  330,  89  Atl.  618,  holding  that 
evidence  that  the  deceased  was  a  church 
member  is  admissible  as  bearing  upon  the 
pecuniary '  loss  to  his  minor  children  by 
reason  of  the  loss  of  his  moral  training. 

But  see  Lipscomb  v.  Houston  &  T.  C.  R. 
Co.  (1901)  95  Tex.  5,  55  L.R.A.  869,  93 
Am.  St.  Rep.  804,  64  S.  W.  923,  holding 
that,  as  bearing  upon  the  measure  of  dam- 
ages, evidence  is  inadmissible  that  the  de- 
ceased was  a  member  of  the  church  and 
did  not  use  profane  language,  since  it  is 
too  remote  to  be  of  value  in  determining 
the  pecuniary  loss  to  his  statutory  bene- 
ficiaries by  his  death. 

so  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Parish  (1902)  28  Ind.  App.  189,  91  Am.  St. 
Rep.  120,  62  N.  E.  514,  holding  that  evi- 
dence that  the  deceased  was  a  careful  man 
in  his  work  as  a  railroad  conductor  is  ad- 
missible. 

Wells  v:  Denver  &  R.  G.  W.  R.  Co.  (1891) 
7  Utah,  482,  27  Pac.  688,  holding  that  evi- 
dence as  to  the  good  reputation  of  the  de- 
cedent as  a  railroad  man  is  admissible  on 
the  question  of  damages  for  his  wrongful 
death. 

21  McQuisten  v.  Detroit  Citizens'  Street 
R.  Co.  (1907)  160  Mich.  332,  113  N.  W, 
1118,  holding  that  the  fact  that  the  de- 
ceased was  a  careful  man  has  no  particular 
bearing  upon  the  pecuniary  loss  to  his 
beneficiaries  by  his  death,  and  evidence 
thereof  is  inadmissible,  since  it  may  be  in- 
jurious to  the  defendant  upon  the  ques- 
tion as  to  whether  or  not  the  injury  to 
the  deceased  was  due  to  his  own  negli- 
gence. 

wstandlee  v.  St.  Louis  &  S.  W.  R.  Co. 
L.R.A.1918C. 


(1901)  25  Tex.  Civ.  App.  340,  60  S.  W. 
781,  holding  that  it  is  competent  to  prove 
the  habits  of  the  deceased  in  order  to  show 
that  he  was  a  worthless  person  whose 
services  were  of  little  or  no  value  to  his 
family. 

22  Wright  V.  Crawfordsville  (1895)  142 
Ind.  636,  42  N.  E.  227;  Nashville  &  C.  R. 
Co.  V.  Prince  (1871)  2  Heisk  (Tenn.)  580, 
holding  that  evidence  of  the  hahitiial 
drunkenness  of  the  decedent  is  admissible  as 
bearing  upon  the  measure  of  damages  to 
his  dependent  family  from  his  death. 

Fearon  v.  New  York  L.  Ins.  Co.  (1914) 
162  App.  Div.  560,  147  N.  Y.  Supp.  644, 
holding  that  evidence  is  admissible  to  show 
that  the  deceased  was  in  the  habit  of  be- 
coming intoxicated,  as  bearing  upon  his 
probable  earnings  and  the  financial  loss  to 
his  wife  and  children  through  his  death. 

Mcllwaine  v.  Metropolitan  Street  R.  Co. 

(1902)  74  App.  Div.  496,  77  N.  Y.  Supp. 
426,  holding  that  evidence  that  the  dc-. 
cedent,  a  cab  driver,  sometimes  came  in 
from  a  drive  intoxicated,  is  admissible  as 
bearing  upon  the  damages  to  be  awarded 
for  his  death. 

But  see  Chicago  &  A.  R.  Co.  v.  Pearson 
(1899)  82  111.  App.  605,  affirmed  in  (1900) 
184  111.  386,  56  N.  E.  633,  holding  that  it 
is  not  proper  cross-examination  of  the  per- 
sonal representative  to  ask  him  whether 
or  not  deceased  was  a  drinking  man. 

2*  Alabama  Steel  &  Wire  Co.  v.  Griffin 
(1907)  149  Ala.  423,  42  So.  1034,  holding 
that  evidence  is  admissible  that  the  de- 
ceased was  an  inebriate,  a  tramp,  or  an 
indolent  man,  as  bearing  on  his  habits  of 
industrv  and  his  earning  capacity. 

26  Holland  v.  Closs  (1912)  —  Tex.  Civ. 
App.  —,  146  S.  W.  671,  holding  that  evi- 
dence that  deceased  was  taken  to  another 
state  upon  criminal  warrant,  together  with 
evidence  as  to  the  circumstances  under 
which  he  married  the  plaintiff  and  his  state- 
ments with  reference  thereto,  is  inadmis-' 
sible. 

Galveston,  H.  &  S.  A.  R.  Co.  v.  Pingenot 
(1911)  —  Tex.  Civ.  App.  — ,  142  S.  W.  93, 
holding  that,  in  an  action  to  recover  for 
death  from  negligence,  the  defendant  can- 
not try  the  question  as  to  whether  or  not 
the  deceased  in  his  lifetime  had  been  guil- 
tv  of  embezzlement. 

'Kirby  Lumber  Co.  v.  Chambers  (1906)  41 
Tex.  Civ.  App.  632,  95  S.  W.  607,  holding 
that,  where  there  is  no  claim  made  to  re- 
cover damages  arising  from  any  prospec- 
tive advancement  of  the  deceased  had  he 
lived,  evidence  is  inadmissible  to  show  that 
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that  the  defendant  killed  the  deceased 
because  the  latter  had  had  improper  re- 
lations with  the  former's  daughter.*' 

The   defendant   also   may   show   that 
the  deceased  was  evil  in  his  habits,  that 
he   uniformly    sought    bad    associations ' 
and  contributed  nothing  to  the  support  , 
of  his  family  or  the  culture  of  his  chil- ! 
dren,  and  did  not  perform  the   duties  ; 
of  a  husband  and  father  properly,  either 
by  pecuniary  assistance  or  by  moral  as- 1 
soeiations  and  help;  that  he  was  with-  | 
out  property,  earning  power,  or  ability,  | 
and  discharged  none  of  the  duties  which 


by  common  consent  devolved  upon  him 
as  a  reputable  member  of  society.'' 

4.  Number  and  ages  of  beneficiaries. 

In  actions  for  the  benefit  of  statutory 
beneficiaries,  to  recover  compensation 
for  their  pecuniary  loss  due  to  the  de- 
struction of  the  life  of  a  relative,  evi- 
dence is  admissible  as  to  the  existence 
of  such  beneficiaries  and  their  number^ 
including  the  number  of  the  decedent's 
children  who  survive  him;*'  and  their 
dependency  upon  him:  may  be  shown  and 
the  fact  that  during  his  lifetime  he  had 


in  hi8  lifetime  the  decedent  had  been 
charged  with  having  committed  larceny  and 
embezzlement  and  that  he  had  admitted  his 
guilt. 

36  Holland  v.  Closs  (Tex.)  supra,  holding 
in  an  action  by  a  widow  to  recover  for  the 
wrongful  killing  of  her  husband,  that,  in 
mitigation  of  exemplary  damages,  evidence 
is  admissible  that  the  deceased  had  had 
improper  relations  with  the  daughter  of 
the  defendant. 

*''  Stern f els  v.  Metropolitan  Street  R.  Co. 
(1902)  73  App.  Div.  494,  77  N.  Y.  Supp. 
309,  affirmed  in  (1903)  174  N.  Y.  512,  66 
N.  E.  1117. 

And  see  Pell  v.  Herbert  (1917)  33  Cal. 
App.  730,  166  Pac.  386,  holding  that  the 
jury  should  consider  evidence  that  deceased 
Was  of  dissolute  and  unthrifty  habits,  and 
was  not  a  very  useful  member  of  society  or 
supporter  of  his  family. 

38  North  Carolina  R.  Co.  v.  Zachary 
(1914)  232  U.  S.  248,  58  L.  ed.  691,  34  Sup. 
Qt,  Rep.  305,  Ann.  Cas.  1914C,  159,  9  N.  C. 
C.  A.  109,  holding  that  under  the  Federal 
liability  act,  there  should  be  an  averment, 
and  it  should  be  proven  at  the  trial,  that 
the  deceased  left  a  widow,  parent,  or  de- 
pendent next  of  kin,  for  under  this  act 
the  damages  recoverable  are  based  upon  the 
pecuniary  loss  sustained  by  such  bene- 
ficiaries. 

Choctaw,  0.  &  G.  R.  Co.  v.  Jackson  (1910) 
182  Fed.  342,  affirmed  in  (1911)  114  C.  C. 
A.  12,  192  Fed.  792,  holding  to  be  admis- 
sible testimony  by  the  alleged  widow  that 
she  was  married  to  the  deceased,  and  that 
to  this  union  there  were  born  three  chil- 
dren who  were  coplaintiflfs  with  her  in  the 
action;  and  this  evidence  is  sufficient  to 
4ihow  that  she  is  the  lawful  wife  of  the  de- 
ceased and  that  the  other  plaintiffs  are  his 
only  children. 

Felton  V.  Spiro  (1897)  24  C.  C.  A.  321,  47 
U.  S.  App.  402,  2  Am.  Neg.  Cas.  682,  78 
Fed.  576,  holding  that  evidence  as  to  the 
number  and  ages  of  children  of  the  de- 
ceased is  competent  in  an  action  for  the 
benefit  of  the  widow  and  children. 

Louisville  &  N.  R.  Co.  v.  Young  (1910) 
168  Ala.  551,  53  So.  213,  holding  that  evi- 
dence  is  admissible  to  show  that  the  de- 
ceased left  surviving  him  children  depend- 
ent upon  him  for  their  support,  correcting 
in  this  regard  the  opinion  in  the  same  case 
L.R.A.1018C. 


when  formerly  before  the  court  as  reported 
in  (1901)  132  Ala.  489,  31  So.  573. 

Kranim  v.  Stockton  Electric  R.  Co.  (1913) 
22  Cal.  App.  737,  136  Pac.  523,  holding  that 
evidence  is  admissible  as  to  the  number  of 
decedent's  family. 

Kulvie  v.  Bunsen  Coal  Co.  (1912)  253 
lU.  386,  97  N.  E.  688,  holding  that  the 
widow  may  testify  as  to  whetlier  or  not 
she  had  any  other  means  of  support  than 
the  earnings  of  her  husband,  and  also  as  to 
the  existence  of  surviving  children. 

Hughes  V.  Danville  Brick  Co.  (1913)  180 
111.  App.  603,  holding  that,  in  an  action  to 
recover  for  the  wrongful  death  of  a  person 
in  behalf  of  the  statutory  beneficiaries,  it 
is  necessary  to  aver  and  prove  who  are  the 
next  of  kin  of  the  deceased. 

Boyer  v.  Northwestern  Elev.  R.  Co. 
(1912)  174  111.  App.  161,  holding  it  to  be 
error  to  refuse  to  receive  evidence  as  to  the 
number  of  children  the  deceased  left  sur- 
viving him. 

Chicago  &  A.  R.  Co.  v.  Pearson  (1899)  82 
IlL  App.  605,  affirmed  in  (1900)  184  IlL 
386,  56  N.  E.  633,  holding  that  evidence  is 
admissible  to  show  that  the  deceased  was 
survived  by  a  wife  and  a  designated  num- 
ber of  children. 

ColTeyville  Min.  &  Gas  Co.  v.  Carter 
(1902)  65  Kan.  566,  70  Pac.  635,  12  Am. 
Neg.  Rep.  594,  holding  that  the  number, 
age,  and  sex  of  the  decedent's  children  de- 
pendent upon  him,  may  be  shown. 

Breckenfelder  v.  Lake  Shore  &  M.  S.  R- 
Co.  (1890)  79  Mich.  560,  44  N.  W.  9.S7, 
holding  that,  in  an  action  by  the  personal 
representative  to  recover  damages  for  the 
death  of  his  decedent  for  the  benefit  of  the 
statutory  beneficiaries,  evidence  is  admissi- 
ble as  to  the  number  and  ages  of  the  chil- 
dren of  the  deceased  who  were  dependent 
upon  him  for  support  at  the  time  of  his 
death. 

Jacoby  v.  CJhicago,  M.  &  St.  P.  R.  Co. 
(1917)  165  Wis.  610,  161  N.  W.  751,  hold- 
ing that  evidence  is  admissible  of  the  num- 
ber and  ages  of  the  decedent's  children. 

O'Mellia  v.  Kansas  City,  St.  J.  &  C.  B.  R. 
Co.  (1893)  115  Mo.  205,  21  S.  W.  503: 
Schlereth  v.  Missouri  P.  R.  Co.  (1893)  115 
Mo.  87,  21  S.  W.  1110. 

Williams  v.  Metropolitan  Street  R.  Co. 
(190J^)  141  Mo.  App.  625,  125  S.  W.  522. 
holding  that,  where  recovery  may  be  had 


AXK0.—DEATH--EV1DENCR— PECUNIARY  U08S  TO  BENEFICIARY.     1131 


supported  them.*®  It  eannot,  however, 
be  shown  that  the  statutory  beneiiciaTies 
had  persons  dependent  upon  them,  even 


though  the  deeeasei^  had  supported  or 
aided  in  the  support  of  such  persons  in 
his    lifetime.^      An    exception    to    this 


of  penal  and  compensatory  damages  for 
negligently  killing  a  person,  evidence  is  ad- 
missible as  to  the  family  who  survived  the 
decedent. 

Soutii  Omaha  Water  Works  Co.  v.  Vo- 
casek  (1901)  02  Neb.  710,  87  N.  W.  536, 
10  Am.  Neg.  Rep.  680,  holding  that,  in  an 
action  for  wrongful  death,  the  existence  of 
relatives  of  the  decedent  may  be  shown, 
where  there  is  evidence  that  he  was  assist- 
ing in  their  support. 

Simpson  v.  Foundation  Co.  (1911)  201 
N.  Y.  479,  95  N.  E.  10,  Ann.  Cas.  1912B, 
321,  2  N.  G.  C.  A.  183,  holding  that  evidence 
that  the  deceased  left  surviving  him  a  wite 
and  children  is  competent. 

Freeman  v.  Illinois  C.  R.  Co.  (1901)  107 
Tenn.  340,  64  S.  W.  1,  holding  that,  where 
a  judgment  for  wrongful  death  inures  to 
the  benefit  of  the  statutory  distributees  of 
the  deceased,  who  are  his  mother  and  broth- 
ers and  Bister.s,  evidence  is  admissible  as  to 
the  existence  of  these  persons. 

English  V.  Southern  P.  R.  Co.  (1806)  13 
Utah»  407,  35  L.R.A.  155,  67  Am.  St.  Rep. 
772,  45  Pac.  47;  Chilton  v.  Union  P.  R.  Co. 
(1892)  8  Utah,  47,  29  Pac.  963;  Pool  v. 
Southern  P.  Co.  (1891)  7  Utah,  303,  26  Pac. 
654,  holding  that  evidence  is  admissible  as 
to  the  number  and  ages  of  the  children  of 
the  deceased. 

Hamann  v.  Milwaukee  Bridge  Co.  (1908) 
136  Wis.  39,  116  N.  W.  854,  holding  that, 
in  an  action  by  a  widow  as  administratrix 
to  recover  damages  for  the  death  of  her 
husband,  she  may  show  the  number  of  her 
children  and  the  condition  of  her  health. 

Mulcnirns  v.  Janesville  (1886)  67  Wis. 
24,  29  N.  W.  565,  holding  that,  in  an  action 
to  recover  damages  fqjr  wrongful  death,  as 
bearing  upon  the  measure  of  recovery,  it 
is  proper  to  show  the  number  of  children 
the  decedent  left  and  their  dependency  up- 
on their  mother  for  support. 

And  see  Calveston,  H.  &  S.  A.  R.  Co.  v. 
Contreras  (1903)  31  Tex.  Civ.  App.  489,  72 
S.  W.  1051,  holding  that,  in  an  action  by 
one  of  the  beneficiaries,  a  child  of  the  de- 
cedent, the  defendant  may  show  that  there 
are  also  other  beneficiaries  under  the  stat- 
ute, and  that  these  beneficiaries  have  al- 
ready recovered  the  damages  sustained  by 
them  for  the  death  complained  of.  This 
evidence,  however,  is  in  mitigation,  and  not 
in  bar  of  the  action. 

And  see  Preble  v.  Wabash  R.  Co.  (1909) 
149  lU.  App.  584,  afiirmed  in  (1909)  243 
111.  340,  90  N.  E.  716,  holding  that,  where 
the  declaration  alleged  the  surviving  rela- 
tives to  be  a  widow  and  an  unhorn  child, 
evidence  is  admissible  to  show  the  subse- 
quent birth  and  death  of  the  child. 

But  see  Bradley  v.  Ohio  River  &  C.  R. 
Co.  (1896)  122  Wr  C.  972,  30  S.  E.  8,  hold- 
ing that  the  value  of  services  and  earninsfs 
given  children  by  the  deceased  parent  is  the 
measure  of  their  damages ;  hence  their  num- 
ber and  ages  are  not  t^  be  considered. 
L.R.A.1918C. 


••  Alabama  Mineral  R.  Co.  v.  .Jones 
(1896)  114  Ala.  519,  62  Am.  St.  Rep.  121, 
21  So.  607,  1  Am.  Neg.  Rep.  651,  holding 
that,  to  aid  cireumstantial  evidence  as  to 
the  money  which  the  deceased  contributed 
to  the  support  of  those  dependent  upon 
him,  their  relationship,  number,  and  ages 
may  be  shown. 

Bromley  v.  Birmingham  Mineral  R.  Go. 
(1891)  95  Ala.  397,  11  So.  341,  holding 
that,  in  an  action  by  the  personal  repre- 
sentative to  recover  damages  for  personal 
injuries  to  his  intestate,  evidence  that  the 
decedent  left  surviving  him  a  wife  and 
minor  child  dependent  upon  him  for  sup- 
port is  admissible,  where  it  is  also  shown 
that  decedent  used  his  earnings  in  whole 
or  in  part  for  the  benefit  of  the  wife  and 
child. 

Hughes  V.  Danville  Brick  Co.  (1913)  180 
111.  App.  603,  holding  that  evidence  may  be 
given  that  the  plaintiff  is  the  widow  of  the 
deceased,  and  th'e  ages  of  the  surviving 
children  may  be  shown,  and  also  the  fact 
that  deceased  supported  his  family.  And 
see  to  the  same  effect,  Pennsylvania  Co. 
V.  Keane  (1892)  143  111.  173;  Preble  v. 
Wabash  R.  Co.  (1909)  243  111.  340,  90  N. 
E.  716;   Brennen  v.  Chicago  &  C.  Coal  Co. 

(1909)  241  111.  610,  89  N.  E.  756. 
Kulvie  V.    Bunsen   Coal    Co.    (1911)    161 

111.  App.  617,  affirmed  in  (1912)  253  TIK 
386,  97  N.  E.  688,  holding  that  evidence  as 
to  the  number  of  children  surviving  dece- 
dent is  admissible  in  an  action  for  the  bene- 
fit of  the  surviving  widow  and  children, 
where  the  deceased  during  his  lifetime  was 
their  only  support. 

Beyer   v.   Peoria,  B.   &   C.   Traction   Co. 

(1910)  156  111.  App.  47,  holding  that  evi- 
dence  is  admissible  to  show  that  the  de- 
ceased left  surviving  him  a  widow  and  five 
children,  which  constituted  his  family,  and 
that  he  contributed  to  their  support. 

Baltimore  &  O.  R.  Co.  v.  State  (1866) 
24  Md.  271,  holding  that  evidence  is  admis- 
sible as  to  the  members  of  the  decedent's 
family,  and  that  he  supported  them  by  his 
labor. 

Bethel  v.  Pawnee  County  (1914)  96  Neb, 
203,  145  N.  W.  363,  holding  that  evidence 
is  admissible  as  to  the  number  and  agcR 
of  decedent's  children,  and  as  to  the  fact 
that  the  widow  and  children  had  no  means 
of  support  other  than  the  efforts  of  the 
deceased. 

Compare  with  Chicago,  P.  &  St.  L.  R.  Co. 
V.  Woolridge  (1898)  174  111.  330,  51  N.  E. 
701,  holding  that  the  number  and  ages  of 
the  decedent's  family  are  immaterial, 
where  the  relation  is  lineal,  as  the  sole 
measure  of  damages  is  the  pecuniary  loss; 
that  is,  the  amount  which  the  deceased 
would  have  added  to  his  estate  had  he  lived. 

40  Cook  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
(1908)  143  111.  App.  109,  holding  that  evi- 
dence  is  incompetent  as  to  the  number  of 
young   children   of    the    widowed    child   of 
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rule  exists,  however,  as  to  the  widow  of 
the  deceased.  Where  her  pecuniary  loss 
is  the  measure  of  the  recovery,  evidence 
is  admissible  as  to  the  number  of  chil- 
dren surviving  the  deceased,  if  the  bur- 
den of  their  support  falls  upon  the 
widow,  since  this  is  properly  a  part  of 


her  pecuniary  loss.*^  It  has,  however, 
been  held  that,  where  the  measure  of 
the  widow's  recovery  is  compensation 
for  loss  of  support,  evidence  is  inadmissi- 
ble as  to  the  number  of  children  sur- 
viving the  deceased;  and  this  is  also 
the  rule  where  the  measure  of  the  re- 


the    decedent,    although    the    deceased    had 
supported  them  for  a  number  of  years. 

Murphy  v.  Erie  R.  Co.  (1911)  202  N.  Y. 
242,  96  N.  E.  699,  holding  that,  where  an 
action  by  the  administratrix  of  the  estate 
of  a  deceased  person  to  recover  damages  for 
her  wrongful  death  is  for  the  benefit  of  a 
half  sister  and  a  half  brother,  evidence  re- 
lating to  the  services  and  expenditures  of 
the  deceased  for  the  children  of  either  of 
such  persons  is  incompetent. 

Compare  with  Meng  v.  Emigrant  In- 
dustrial Sav.  Bank  (1915)  lti9  App.  Div. 
27,  154  N.  Y.  Supp.  509,  holding  that,  with- 
out reference  to  whether  or  not  grand- 
children of  the  deceased  are  entitled  to  a 
share  of  a  verdict  recovered  for  hia  negli- 
gent death,  the  receipt  of  evidence  of  their 
existence  is  not  harmful  error. 

And  see  Philip  v.  Hcraty  (1904)  135 
Mich.  446,  97  N.  W.  963,  100  N.  W.  186, 
holding  that  evidence  is  inadmissible  that 
the  decedent  had  made  an  arrangement 
with  a  woman  with  whom  he  was  living  to 
adopt  two  of  her  children. 

« Atchison,  T.  &  S.  F.  R.  Co.  v.  Wilson 
(1891)  1  C.  C.  A.  25,  43  U.  S.  App.  25,  48 
Fed.  57,  holding  that,  in  an  action  by  a 
,  widow  for  the  wrongful  death  of  her  hus- 
band, evidence  is  admissible  as  to  the  num- 
ber and  ages  of  their  children. 

Escambia  County  Electric  Light  &  P.  Co. 
V.  Sutherland  (1911)  61  Fla.  167,  55  So.  83, 
holding  that  evidence  as  to  the  number  and 
ages  of  the  children  surviving  the  deceased 
is  admissible  in  an  action  by  his  widow. 

Claffy  v.  Chicago  Dock  &  Canal  Co. 
(1911)  249  lU.  210,  94  N.  E.  551,  holding 
that,  in  an  action  by  a  widow  to  recover 
for  the  death  of  her  husband,  she  is  en- 
titled to  show  the  number  and  ages  of  her 
minor  children,  since,  where  sho  has  minor 
children  to  support,  her  damages  are  great- 
er. 

Cook  V.  Big  Muddy-Carterville  Min.  Co. 
(1911)  249  ni.  41,  94  N.  E.  90,  holding 
that  evidence  as  to  whether  or  not  the  de- 
ceased left  any  children  is  proper  for  the 
consideration  of  the  jury  in  au  action  by 
his  widow. 

Boyd  v.  Missouri  P.  R.  Co.  (1911)  236  Mo. 
54,  139  S.  W.  561,  holding  that,  in  an  action 
by  a  widow  to  recover  damages  for  the 
death  of  her  husband,  evidence  is  admissible 
as  to  the  number  and  ages  of  the  children, 
and  it  is  not  error  to  permit  them  to  re- 
main in  the  court  room  during  the  trial  of 
the  case. 

Fisher  v.  Central  Lead  Co.  (1900)  156 
Mo.  479,  56  S.  W.  1107,  holding  that,  in  an 
action  by  a  wife  to  recover  for  the  death 
of  her  husband,  the  number  and  ages  of  the 
surviving  children  may  be  shown. 
L.R.A.1918C. 


Haehl  v.  Wabash  R,  Co.  (1893)  119  Mo. 
325,  24  S.  W.  737,  holding  that,  in  an  action 
by  a  widow  to  recovfti  for  the  death  of 
her  husband,  she  may  show  that  she  has 
one  child,  and  that  they  are  dependent  up- 
on the  deceased  for  support. 

Soeder  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
(1890)  100  Mo.  673,  18  Am.  St.  Rep.  724. 
;  13  S.  W.  714,  holding  that,  in  an  miction  to 
recover  for  the  death  of  her  husband,  the 
wife  may  testify  as  to  the  number  of  their 
minor  children. 

Tetherow  v.  St.  Joseph  &  D.  M.  R.  Co. 
(1888)  98  Mo.  74,  14  Am.  St.  Rep.  617.  11 
S.  W.  310,  holding  that,  in  an  action  by  the 
widow  to  recover  for  the  wrongful  killing 
of  her  husband,  it  is  not  error  to  admit 
evidence  as  to  the  number  and  ages  of 
their  minor  children.  Holmes  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.  (1915)  —  Mo.  — ,  176 
S.  W.  1041. 

Kettlehake  v.  American  Car  &  Foundrv 
Co.  (1913)  171  Mo.  App.  528.  153  S.  W. 
552,  affirmed  in  (1915)  236  U.  S.  311.  59 
L.  ed.  594,  35  Sup.  Ct.  Rep.  355,  holding  that 
the  widow  may  testify  as  to  the  number 
and  ages  of  children  surviving  the  dece- 
dent. 

Hartnett  v.  United  R.  Co.  (1912)  162 
Mo.  App.  554,  142  S.  W.  750,  holding  that 
evidence  is  admissible  as  to  the  number  and 
ages  of  the  children  surviving  the  decedent, 
in  an  action  by  his  widow  to  recover  for 
his  death. 

Ogan  V.  Missouri  P.  R.  Co.  (1910)  142 
Mo.  App.  248,  126  S.'W\  191,  holding  that, 
in  an  action  by  the  widow  to  recover  for 
the  death  of  her  husband,  evidence  is  ad- 
missible as  to  the  number  and  ages  of 
their  children. 

Jacoby  v.  (Chicago,  M.  &  St.  P.  R.  Co. 
(1917)  165  Wis.  610,  161  N.  W.  751,  hold- 
ing that  evidence  is  admissible  to  show  the 
number  and  ages  of  the  children  surviving 
the  deceased,  where  the  damages  are  limit- 
ed to  pecuniary  loss  sustained  by  the 
widow.  , 

Hamann  v.  Milwaukee  Bridge  Co.  (1908) 
136  Wis.  39,  116  N.  W,  864,  holding  that, 
in  an  action  by  a  widow  to  recover  for 
;  the  death  of  her  husband,  although  she 
can  recover  only  her  pecuniary  loss,  evi- 
dence is  nevertheless  adinissible  as  to  the 
number  and  ages  of  her  children. 

Miilcairns  v.  Janes ville  (1886)  67  Wis. 
24.  29  N.  W.  665,  holding  that,  in  an  action 
by  the  personal  representative  to  recover 
damages  due  to  a  widow  for  the  death  of 
her  husband,  evidence  is  admissible  to  show 
the  number  of  children  dependent  upon  her 
for  support  in  order  to  show  her  loss,  for. 
while  living,  the  deceased  w^as  bound  to 
support  his  children,  and  after  his  death, 
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covery  is  compensation  for  the  injury  to 
the  deceased." 

5.  Relationship  and  feeling  between 
decedent  and  beneficiaries. 

Evidence  is  admissible  on  the  part  of 
the  defendant  that  the  person  claiming 
to  be  the  widow  of  the  deceased  was 
not  in  fact  his  wife.**  And  it  may  be 
shown  that  the  widow  was  not  entitled 
to  or  would  not  receive  support  from  the 
decedent.  And  evidence  is  admissible  as 
to    their    marital    and    domestic    rela- 


tions,** at  least  to  the  extent  of  showing 
that  the  parties  were  not  living  together 
at  the  time  of  his  injury  or  death,  or  for 
the  purpose  of  showing  the  discontinu- 
ance of  the  marital  relation.  But  evi- 
dence of  divorce  proceedings  between 
the  decedent  and  his  wife  during  his 
lifetime  is  inadmissible  except  for  these 
purposes.*^  Nor  is  evidence  admissible 
as  to  the  character  or  reputation  of  the 
widow.**  And  by  the  weight  of  author- 
ity it  cannot  be  shown  that  the  surviving 
husband  or  wife  has  remarried  or  is  en- 


to  the  extent  of  her  ability,  the  mother 
succeeded  to  this  natural  obligation.  And 
Hce  Thompson  v.  Johnston  Bros.  Co.  (1893) 
86  Wis,  676,  67  N.  W.  298,  holding,  in  an 
action  by  the  widow  to  recover  for  the 
death  of  a  son,  evidence  is  admissible  in 
her  behalf  as  to  the  number  of  children 
she  has  living,  and  the  amount  of  mort- 
gage and  taxes  due  upon  her  property. 

«iln  Wood  V.  Philadelphia,  B.  &  W.  R. 
Co.  (1910)  1  Boyce  (Del.)  336,  76  Atl.  613, 
it  is  held  that,  where  the  widow,  in  suing 
for  the  death  of  her  husband,  limits  her 
recovery  to  loss  of  the  support  which  she 
was  receiving  or  was  entitled  to  receive 
at  the  time  he  was  killed,  the  fact  that  the 
parties  had  an  infant  child  which  survived 
the  death  of  its  father  is  not  to  be  oon- 
nidered  by  the  jury  as  bearing  upon  the 
amount  of  damages  to  be  awarded. 

Compare  with  St.  Louis,  P.  &  N.  R.  Co. 
▼.  Rawley  (1900)  90  111.  App.  663,  holding 
that,  in  an  action  by  the  widow  as  per- 
sonal representative,  to  recover  damages 
for  the  death  of  her  husband,  it  is  error  to 
receive  evidence  that  the  husband  support- 
ed his  wife  and  children  during  his  life- 
time, followed  by  evidence  in  detail  as  to 
the  ages  and  sex  of  the  obildren. 

Illinois  Steel  Co.  v.  Ostrowski  (1901) 
194  DL  376,  62  N.  E.  822,  affirming  (1901) 
93  III.  App.  67,  holding  that,  although  it 
was  improper  for  the  widow  of  the  de- 
ceased to  testify  as  to  the  number  and 
ages  of  her  children  surviving  their  de- 
ceased father,  yet  it  was  not  reversible 
error  where  she  did  not  testify  that  they 
were  dependent  upon  the  deceased  for  sup- 
port and  that  he  supported  them,  and  where 
the  jury  were  correctly  instructed  as  to 
the  measure  of  damages. 

*>  Evarts  v.  Santa  Barbara  Consol.  R.  Co. 
(1906)  3  CaL  App.  712,  86  Pac.  830. 

Philip  V.  Heraty  (1904)  185  Mich.  446, 
97  N.  W.  963,  100  N.  W.  186,  holding  that, 
where  recovery  for  wrongful  death  is  limit- 
ed to  the  actual  pecuniary  loss  of  the  stat- 
utory beneficiaries,  in  a  suit  by  a  person 
claiming  as  the  wife  of  the  decedent,  it  is 
competent  to  show  that  the  plaintiff  is 
not  decedent's  lawful  "wife,  and  that  he  had 
a  lawful  wife  then  living  and  children  by 
such  wife. 

44Mize  V.  Rocky  Mountain  Bell  Teleph. 
Co.  (1909)  38  Mont.  521,  129  Am.  St.  Rep. 
($.09,  100  Pac.  971,  16  Ann.  Cas.  1189,  hold- 
]..R.A.3918a 


ing  that  evidence  is  admissible  on  behalf 
of  the  plaintiff  as  to  the  marital  relations 
between  herself  and  her  deceased  husband. 

«  Wood  V.  Philadelphia,  B.  &  W.  R.  Co. 
(Del.)  supra,  holding  that  the  docket  en- 
tries or  the  record  of  the  incomplete  di- 
vorce proceedings  is  inadmissible  in  mitiga- 
tion of  damages  in  an  action  by  the  widow 
for  the  death  of  her  husband,  although  the 
fact  that  they  were  not  living  together  at 
the  time  of  his  death  is  competent  as  bear- 
ing upon  her  pecuniary  loss  of  support. 

Boos  V.  Minneapolis,  St.  P.  &  S.  Ste. 
M.  R.  Co.  (1914)  127  Minn.  381,  149  N.  W. 
660,  citing  Dunbar  v.  Charleston  &  W.  C. 
R.  Co.  (1911)  186  Fed.  176,  holding  it  to  be 
improper  to  inquire  into  the  state  of  the 
domestic  affairs  of  the  deceased  and  his 
wife  in  an  action  to  recover  damages  for 
his  negligent  death,  unless  the  purpose  is 
to  show  the  discontinuance  of  the  marital 
relation. 

Davis  V.  Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
(1916)  172  Ky.  65,  188  S.  W.  1061,  holding 
that  evidence  of  a  divorce  decree,  divorcing 
the  deceased  from  the  mother  of  his  child, 
giving  her  the  ctistody  of  the  child,  and 
providing  for  the  payment  to  her  of  a 
stated  sum  of  money  for  the  support  of 
the  child,  is  inadmissible  in  behalf  of  the 
defendant  to  diminish  the  damages  recov- 
erable for  the  benefit  of  the  child. 

*•  Ck)nsolidated  Stone  Co.  v.  Morgan 
(1903)  160  Ind.  241,  66  N.  E.  696,  holding 
that  evidence  as  to  the  habits  and  moral 
character  of  the  widow  of  decedent  is  in- 
admissible in  an  action  for  the  wrongful 
death  of  the  husband  based  upon  a  statute 
providing  that  the  damages  shall  inure  to 
the  exclusive  benefit  of  the  widow  and  chil- 
dren. 

Weller  v.  Chicago,  M.  &  St.  P.  R.  Co. 
(1894)  120  Mo.  635,  23  S.  W.  1061,  25  S. 
W.  532,  holding  that,  where  the  statute 
fixes  the  amount  of  damages  to  be  recov- 
ered for  a  wrongful  death  under  the  cir- 
cumstances therein  designated,  evidence  is 
inadmissible  to  show  the  social  or  business 
standing  and  relationship  of  the  widow  of 
the  decedent. 

Chicago,  St.  P.  M.  &  0.  R.  Co.  v.  Lagcr- 
krans  (1902)  65  Neb.  566,  91  N.  W.  358.  95 
N.  W.  2,  holding  that  evidence  is  admissi- 
ble that  decedent's  widow  has  remarried 
since  his  death. 
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gaged  to  marry,  since  the  pecuniary  loss 
is  to  he  based  upon  conditions  as  they 
existed  at  the  time  of  the  death  com> 
plained  of.*''  It  has  been  held  that  evi- 
dence is  admissible  to  show  that  the  sur- 
viving widow,  for  several  years  prior  to 
the  injury  and  death  of  her  husband, 
had  been  living  in  adultery  and  prostitu- 
tion, and  had  not  been  supported  by  the 
decedent.**  And  it  mav  be  shown  that 
the  relationship  or  feelings  existing  be- 


tween the  deceased  and  his  beneficiaries 
were  such  that  they  had  no  reasonable 
expectation  of  pecuniary  aid  from  his 
continued  life,  or  not  to  the  extent 
claimed  by  plaintiff.*®  And  in  behalf 
of  the  plaintiff  it  may  be  shown  that  the 
deceased  entertained  a  very  friendly 
feeling  or  strong  affection  for  his  bene- 
ficiaries, and  in  this  regard  evidence  is 
admissible  as  to  his  conduct  toward  and 
treatment  of  them.**^    For  example,  evi- 


« Davis  V.  Guarnieri  (1887)  45  Ohio  St. 
470,  4  Am.  St.  Rep.  548,  15  X.  E.  350,  hold- 
ing that,  where  a  recovery  is  sought  in 
behalf  of  the  husband  and  children  of  de- 
ceased, evidence  is  inadmissible  to  show 
that  the  husband  has  remarried,  and  that 
his  new  wife  is  a  stout  healthy  woman 
and  is  taking  decedent's  place  in  the  fam- 
ily in  caring  for  the  children. 

Gulf,  C.  &  S.  F.  R.  Co.  V.  Younger  (1897) 
90  Tex.  387,  38  S.  W.  1121,  1  Am.  Xeg. 
Rep.  378,  holding  that  the  remarriage  of 
the  husband  does  not  mitigate  the  dam- 
ages recoverable  by  him  and  his  child  for 
the  wrongful  death  of  the  wife  and  mother, 
and  evidence  of  such  marriage  and  as  to 
the  character  and  capacity  of  the  second 
wife  is  inadmissible. 

Dimmey  v.  Wheeling  &  E.  G.  R.  (Do. 
(1885)  27  W.  Va.  32,  55  Am.  Rep.  292,  7 
Am.  Xeg.  Cas.  Ill,  holding  that,  in  an  ac- 
tion for  the  death  of  his  wife,  the  plaintiff 
cannot  be  required  to  disclose  whether  or 
not  he  is  engaged  to  be  married. 

«Orendorf  v.  New  York  C.  &  H.  R.  R. 
Co.  (1907)  119  App.  Div.  638,  104  N.  Y. 
Supp.  222. 

Disbrow  v.  Ulster  Twp.  (1887)  6  Sadler 
(Pa.)  33,  8  Atl.  912,  holding  that  the  de- 
fendant may  prove  the  value  of  the  dece- 
dent's life  to  his  family  and  his  probable  j 
care  for  its  preservation.  For  example,  | 
he  may  show  that  the  decedent  had  said 
that  he  was  tired  of  life,  that  he  did  not 
want  to  live,  that  his  life  had  been  a 
failure,  and  that  his  family  were  a  failure. 

Holland  v.  Gloss  (1912)  —  Tex.  Civ. 
App.  —,  146  S.  W.  671,  holding  that  evi- 
dence is  admissible  that  deceased  had  aban- 
doned his  wife  and  small  child  prior  to  the 
time  of  his  injury  and  death. 

Beaumont  Traction  Co.  v.  Dihvorth 
(1906)  —  Tex.  Civ.  App.  — ,  94  S.  W.  352, 
holding  that,  as  bearing  upon  the  measure 
of  damages  recoverable  by  minor  children 
for  the  death  of  their  father^  evidence  is 
admissible  to  show  that  prior  to  his  death 
the  decedent  had  abandoned  his  children. 

But  see  Boswell  v.  Barnhart  (1895)  96 
Ga.  621,  23  S.  E.  414,  holding  that,  where 
the  measure  of  damages  to  a  widow  for 
the  wrongful  death  of  her  husband,  by 
statute,  is  the  gross  value  of  his  life,  evi- 
dence is  not  admissible  to  show  that  at  the 
time  of  the  trial  she  was  better  provided 
for  than  before  her  husband  died,  and  that 
he  was  constantly  in  criminal  scrapes,  if 
not  in  jail,  and  when  out  he  was  at  work 
L.R.A.1918C. 


to  earn  money  to  defray  the  expenses  of 
defending  himself  against  criminal  charges. 

Compare  with  Brown  v.  Southern  R.  Co. 
(1903)  65  S.  C.  260,  43  S.  £.  794,  holding 
that  statements  of  the  decedent  that  his 
children  were  trying  to  get  his  property 
away  from  him  are  incompetent  on  the 
part  of  the  defendant  in  an  action  to  re- 
cover for  his  wrongful  death  in  behalf  of 
his  children. 

4»  Chicago,  R.  I.  &  P.  R.  Co.  v.  Gunn 
(1914)  112  Ark.  401,  166  S.  W.  668,  Ann. 
Cas.  1916E,  648,  holding  that,  although  the 
action  is  to  recover  only  the  pecuniary  loss 
to  children  from  the  death  of  their  father, 
evidence  is  admissible  as  to  hia  attention 
to  their  instruction  to  show  his  affection 
for  and  interest  in  them,  as  bearing  u]K>n 
the  likelihood  of  his  contributing  to  their 
support. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hutchinson 

(1912)  101  Ark,  424,  142  S.  W.  527,  2  X. 
C.  C.  A.  250,  holding  that  a  witness  may 
testify  that  he  knew  the  family  of  the  de- 
ceased, that  the  decedent  was  industrious 
and  economical,  and  cared  for  his  family. 

Green  v.  Southern  California  R.  Co. 
(1901)  6  Cal.  Unrep.  843,  67  Pac.  4,  hold- 
ing, in  an  action  by  the  father  and  chil- 
dren for  damages  for  the  death  of  the  w^ife 
and  mother,  that  the  evidence  will  be  al- 
lowed to  take  a  wide  scope  as  to  the 
habits,  health,  temperament,  intelligence, 
education,  attention,  affection,  etc.,  of  the 
deceased. 

Cook  V.  Clay  Street  Hill  R,  Co.  (1882)  60 
Cal.  604,  holding  that  evidence  is  admis- 
sible that  the  decedent  was  a  kind  and  good 
husband  and  father. 

w  Beeson  v.  Green  Mountain  Gold  Min.  Co. 
(1880)  67  Cal.  20,  13  Am.  Neg.  Ca«.  461, 
holding  that,  in  an  action  by  a  widow  to 
recover  for  the  death  of  her  husband,  evi- 
dence is  competent  as  to  the  kindly  rela- 
tions between  the  plaintiff  and  the  de- 
ceased during  the  lifetime  of  the  latter,  but 
this  evidence  can  be  considered  only  in 
estimating  the  pecuniary  loss  to  the  plain- 
tiff, and  not  as  bearing  upon  her  grief, 
sorrow,  wounded  feelings,  etc. 

Kramm     v.     Stockton     Electric     R.     Co. 

(1913)  22  Cal.  App.  737,  136  Pac  523: 
holding  that  evidence  is  admissible  to  show 
that  the  decedent  was  kind  and  loving  to 
hia  minor  children. 

Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Starks 
(1910)  174  Ind,  345,  92  X.  E.  64^  holding 
that  evidence   is  admi^i^ible  as   to  the  de- 
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denee  is  admissible  as  to  the  habits  of 
the  deceased  with  reference  to  his  fami- 
ly life^  the  attention  which  he  bestowed 
jupoD  the  members  of  it,  and  the  interest 
he  took  in  their  social  entertainment, 
and  it  may  be  shown  that  he  spent  much 
of  his  time  with  his  family  and  took 
great  interest  in  the  education  and  cul- 
ture of  his  children." 


6.  Contrilnttion*  made  and  services 

rendered. 

Evidence  is  admissible  as  to  contri- 
butions by  the  deceased  in  his  lifetime 
to  the  support,  aid,  or  benefit  of  his 
beneficiaries,**  and  where  the  deceased 
was  the  mother  of  infant  children,  evi- 
dence may  be  given  as  to  the  value  of 
her  services  to  them ;  ••  and  the  inten- 


codent's  habit  ol  industry  and  his  kindly 
attention,  care,  and  provision  for  the  sup- 
port of  his  children. 

Union  P.  R.  Co.  v.  Sternberger  (1898) 
8  Kan.  App.  131,  54  Pftc.  1101,  holding 
that  it  is  competent  to  show  the  relations 
existing  between  a  decedent  and  his  family 
during  his  lifetime. 

Smith  v.  Barnard  (1011)  82  N.  J.  L.  472, 
81  Atl.  736,  holding  It  to  be  competent  to 
show  the  relation  existing  between  the  de- 
ceased  and  her  next  of  kin,  and  the  fact 
that  they  benefited  in  a  pecuniary  way  by 
her  earnings,  as  a  basis  for  showing  a  pe- 
cuniary injury  resulting  to  them  from  her 
death. 

International  &  G.  N.  K  Co.  v.  MeVey 
<1907)  46  Tex.  Civ.  App.  181,  102  8.  W. 
172,  holding  that,  where  there  is  evidence 
that  the  deceased  was  very  much  attached 
to  and  interested  in  his  young  children,  it 
is  proper  to  show  that  their  mother  was 
not  strong  and  healthy  as  bearing  upon  the 
attention,  care,  and  nurture  which  their 
deceased  father  would  have  given  them 
had  he  lived. 

Missouri  P.  R.  Co.  v.  Bond  (1893)  2  Tex. 
Civ.  App.  104,  20  S.  W.  930,  holding  that, 
in  an  action  by  a  widow  and  children  to 
recover  for  the  death  of  the  husband  and 
father,  it  may  be  shown  that  the  decedent 
was  kind  and  affectionate  in  his  family  and 
was  an  intelligent  husband  and  father. 

Pool  V.  Southern  P.  Co.  (1891)  7  Utah, 
303,  holdiiig'  that,  where  the  jury  are  au- 
thorized to  assess  the  damages  for  the 
wrongful  or  negligent  killing  of  a  person 
«t  such  sum  as,  under  all  the  circumstances 
of  the  case,  they  deem  just,  evidence  is 
proper  as  to  the  number  and  ages  of 
the  members  of  the  family  of  the  deceased, 
their  relations  with  each  other  during  his 
lifetime,  and  his  ability  to  earn  wages  and 
provide  for   them. 

Chilton  V.  Union  P.  R.  Co.  (1892)  8  Utah, 
47,  29  Pac.  063,  holding  that  evidence  is 
admissible  as  to  the  number  and  ages  of 
the  children  of  the  deceased  and  as  to  the 
manner   in    which   he    treated   his    family. 

M  Sternfels  v.  Metropolitan  JStreet  R.  Co. 
(1902)  73  App.  Div.  404,  77  N.  Y.  Supp. 
309,  affirmed  in  (1903)  174  N.  Y.  612,  66 
N.  E.  1117. 

But  compare  with  Conover  v.  Harrisburg 
A  S.  Coal  Co.  (1911)  161  111.  App.  74,  hold- 
ing that  evidence  by  a  wife  that  her  hus- 
band spent  most  of  his  time  at  home  with 
lier  and  her  children,  and  that  he  was  their 
only  support,  in  inadmissible  in  an  action 
to  recover  for  his  wrongful  death,  since  it 
I..R.A.1918C. 


tends  to  show  loss  of  companionship  and 
the  recovery  is  limited  to  pecuniary  loss. 

B2  Louisville  &  N.  R.  Co.  v.  Morgan  (1896) 
114  Ala.  449,  22  So.  20,  2  Am.  Neg.  Rep. 
294,  holding  that  the  amount  the  decedent 
was  expending  upon  a  young  brother,  a 
distributee  of  his  estate,  is  to  be  considered 
in  determining  the  damages  sustained  by 
the  next  of  kin. 

Powley  V.  Swensen  (1905)  146  CaL  471, 
80  Pac.  722,  holding  that,  in  an  action  to 
recover  damages  to  children  for  the  death 
of  their  father,  evidence  a»  to  the  amount 
he  contributed  for  their  support  is  admis- 
sible. 

Re  Bennett  (1910)  160  Mich.  809,  125 
N.  W.  2,  holding  that  evidence  is  admis^ 
sible  to  show  the  amount  of  cantribution 
previously  made  by  a  brother  to  a  sister, 
in  action  to  recover  for  the  death  of  the 
former  through  intoxication,  where  the  re- 
covery is  for  her  benefit.  Such  contribu- 
tions may  be  shown  by  the  sister's  mem- 
orandum book,  showing  her  expenditures 
with  money  furnished  by  the  decedent. 

Boyd  V.  Missouri  P.  R.  Co.  (1913)  249 
Mo.  110,  155  8.  W.  13,  Ann.  Cas.  1914D, 
37,  holding  that,  in  an  action  by  children 
to  recover  damages  for  the  death  of  their 
father,  evidence  is  admissible  that  the  fa- 
ther had  given  and  would  continue  to  give 
support  to  them,  although  he  was  divorced 
from  their  mother  and  they  were  living 
with  the  latter,  but  evidence  is  not  admis- 
sible of  the  father's  failure  in  one  instance 
to  pay  alimony  to  the  mother. 

San  Antonio  A  A.  P.  R.  Co.  v.  Long 
(1894)  87  Tex.  148,  24  L.R.A.  637,  47  Am. 
St.  Rep.  87,  27  S.  W.  113,  holding  that  adult 
children  may  give  testimony  tending  to 
show  that  their  deceased  parent  had  aided 
and  was  aiding  them  at  the  time  she  \vas 
killed  through  the  negligent  act  of  the  de- 
fendant, and  that  some  of  them  were  living 
with  her. 

And  Atchison,  T.  &  S.  F.  R.  Co.  v.  Rvan 
(1901)  62  Kan.  682,  64  Pac.  603,  holding 
that  declarations  of  collateral  kindred  are 
admissible  in  favor  of  the  defendant  to 
show  that  the  deceased  had  never  contrib- 
uted to  their  support. 

But  see  Bonnet  v.  Galveston,  H.  &  S.  A. 
R.  Co.  (1805)  89  Tex.  72,  33  S.  W.  334, 
holding  that  evidence  that  an  adult  son 
during  his  minority  had  paid  all  his  earn- 
in^rs  to  his  father  is  inadmissible. 

M  Missouri  P.  R.  Co.  v.  Baier  (1893)  37 
Neb.  235,  55  N.  W.  913,  holding  that,  where 
the  deceased  was  survived  by  several  small 
children,  evidence  given  in  connection  with 
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tion  of  the  parent  to  aid  a  child  in  the 
future  may  be  shown.**  And  in  behalf 
of  the  husband  of  a  woman  negligently 
killed,  the  value  of  her  services  as  house- 
keeper may  be  shown,**  but  on  the 
ground  that  it  related  to  a  matter  which 
the  jury  were  to  determine,  it  has  been 
held  that  testimony  by  the  husband  as 
to  the  value  per  annum  to  him  and  his 
children  of  the  services  of  his  wife  is 
inadmissible.**  As  bearing  on  the  value 
of  the  decedent's  services  while  living, 
the  defendant  may  show  that  she  never 
earned  any  money,  and  in  view  of  her 
station  in  life  never  would  render  serv- 
ices calling  for  compensation.*'^  And 
where  the  action  is  for  the  benefit  of 
the  next  of  kin  of  the  wife,  evidence 
is  inadmissible  as  to  the  value  of  her 
services  to  her  husband.*' 

7.  Physical  and  pecuniary  candiHtm  of 

beneficiaries. 

The  physical  and  pecuniary  condition 
of  the  relatives  of  the  deceased  who  are 
entitled  to  claim  damages  for  his  death 


through  the  negligence  of  the  defendant 
may  and  generally  does  have  a  direct 
bearing  upon  their  pecuniary  loss.  Thus, 
it  may  be  reasonably  presumed  that  ^ 
father,  if  living,  would  supply  the  ma- 
terial needs  of  a  minor  child.  The  needs 
of  such  a  child  are  therefore  a  material 
matter  of  inquiry,  and  they  are  largely 
dependent  upon  the  physical  condition 
of  the  child.  If  not  in  good  health  or  in 
any  way  crippled,  the  need  of  the  child 
is  greater  than  it  otherwise  would  be, 
and  hence  its  pecuniary  loss  by  the  death 
of  the  parent  is  greater.  This  is  like- 
wise true  as  to  the  widow  and  other 
beneficiaries  of  the  decedent,  where  there 
is  a  reasonable  ground  for  expectation 
that  the  decedent  would  have  supplied 
their  needs.  Hence,  by  the  great  weight 
of  authority,  evidence  is  admissible  to 
show  the  pecuniary  and  physical  con- 
dition of  the  beneficiaries,  especially 
that  of  the  widow  and  children,  in  or- 
der to  show  their  pecuniary  loss  by  the 
destruction  of  the  life  of  the  decedent.*® 
In  this  regard  it  may  be  shown  what 


her  life  expectancy  ie  admissible  as  to  the 
value  of  her  services  to  them  as  their 
mother. 

64  Butte  Electric  R.  Co.  v.  Jones  (1908) 
18  L.R.A.(X.S.)  1206,  90  C.  C.  A,  240,  164 
Fed.  308,  holding  that,  as  an  element  of 
damage  to  a  child  for  the  death  of  his 
mother,  it  may  be  shown  that  the  mother 
intended  to  send  him  to  college  and  would 
have  done  so  had  she 'lived. 

65  Hartzler  v.  Metropolitan  Street  R.  Co. 
(1910)  140  Mo.  App.  665,  126  S.  W.  760, 
holding  that  evidence  as  to  the  capacity 
of  the  wife,  while  living,  to  do  housework, 
is  admissible  in  an  action  by  her  husband 
to  recover  for  her  death. 

M  Chicago  &  E.  I.  R.  Co.  v.  Roberts 
(1889)  35  111.  App.  137,  holding  that,  in  an 
action  to  recover  damages  for  the  wrongful 
death  of  his  wife,  the  husband  cannot  testi- 
fy as  to  the  value  per  annum  of  her  serv- 
ices to  himself  and  children. 

67  Dillon  v.  Hudson,  P.  &  S.  Electric  R. 
Co.  (1905)  7.3  N.  H.  367,  62  Atl.  93,  holding 
that,  in  an  action  by  a  husband  to  recover 
for  the  wrongful  death  of  his  wife,  where, 
by  the  statute,  one  element  of  damages  is 
the  capacity  of  the  decedent  to  earn  money, 
evidence  that  the  wife  never  earned  any 
money,  and  by  reason  of  her  station  in  life 
never  would  render  services  calling  for 
compensation,  is  competent. 

6«  Dicldns  v.  New  York  C.  R.  Co.  (1861) 
23  N.  Y.  158,  5  Am.  Neg.  Cas.  61,  holding 
that,  where  by  statute  the  damages  for  a 
woman's  death  inure  to  the  benefit  of  her 
next  of  kin,  her  husband,  suing  as  her  ad- 
ministrator to  recover  for  her  wrongful 
death,  cannot  show  the  value  of  her  services 
to  him. 

69  See  inf  ra,  note  70. 

Coflfeyville  Min.  &  Gas  Co.  v.  Carter 
L.R.A.1918C. 


(1902)  65  Kan.  665,  70  Pac  635,  12  Am. 
Neg.  Rep.  594»  holding  that,  in  actions 
for  the  benefit  of  children  of  the  dece- 
dent, on  the  question  of  damages,  regard 
is  had  alone  to  their  necessitous  condi- 
tions. Whatever  na«de  the  life  of  the 
deceased  of  pecuniary  value  to  his  surviv- 
ing children,  whether  arising  on  the 
one  hand  from  the  ability  or  disposition 
of  the  deceased  to  contribute  to  their  sup- 
port, as  evidenced  by  his  capacity  to  earn 
money  and  accumulate  property,  his  incli- 
nation to  provide  support,  the  condition  of 
his  health,  and  probable  duration  of  life, 
or  on  the  other  hand  from  the  neeesaity 
that  the  survivors  receive  suatenance,  as 
measured  by  the  number,  age,  sex,  health, 
or  condition  in  life  of  the  survivors  left 
dependent  upon  the  decedent  for  care,  sup- 
port, and  maintenance,  may  be  shown  in 
estimating  the  pecuniary  and  just  measure 
of  the  value  of  his  life. 

Louisville,  C.  &  L.  R.  Co.  v.  JVIahonv 
(1870)  7  Bush  (Ky.)  235,  holding  that, 
where  the  damages  recoverable  are  compen- 
satory and  punitive,  evidence  is  admissible 
as  to  the  condition  of  the  members  of  the 
family  of  the  deceased  who  survived  his 
death. 

Hunt  V.  Conner  (1901)  26  Ind.  App.  41« 
69  N.  E.  50. 

Chicago  &  N,  W.  R.  Co.  v.  Bayfield 
(1877)  37  Mich.  205,  16  Am.  Neg.  Cas.  87. 
holding  that  evidence  that  the  decedent *s 
family,  his  mother  and  sister,  were  poor, 
has  no  tendency  to  show  whether  his  con- 
tributions were,  or  were  likely  to  be,  large 
or  small.  It  is,  however,  admitted  that 
there  are  cases  in  which  such  evidence  nm^t 
be  received  as  tending  to  show  a  moral  ob- 
ligation to  demand  assistance  in  the  future, 
as  where  the  decedent  was  a  very  young 
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the  deceased  has  done  in  the  past  with 
reference  to  supporting  and  aiding  his 
beneficiaries,^  and  the  actual  condition 


and  situation  of  the  parties  as  they  ex- 
isted at  the  time  of  the  death  of  the  de- 
cedent may   be  shown.*^     And  in  this 


child  and  at  the  time  of  hitf  death  was  con- 
tributing nothing  to  the  aid  of  anyone. 

Kettelkake  v.  American  Car  &  Foundiy 
Co.  (1913)  171  Mo.  App.  528,  153  S.  W. 
552,  affirmed  in  (1915)  236  V,  S.  311,  59 
L.  ed.  594,  35  Sup.  Ct.  Rep.  355,  holding  that 
evidence  is  admissible  that  the  widow  of 
the  deceased  had  no  other  means  of  sup- 
port than  her  deceased  husband. 

Perry  v.  Lansinjj  (1879)  17  Hun  (N.  Y.) 
34;  Winters  v.  Hannibal  &  St.  J.  R.  Co. 
(1867)  39  Mo.  468,  holding  that  evidence 
relative  to  the  family  of  the  deceased,  his 
wife  and  children,  their  ages,  etc.,  is  ad- 
missible in  order  to  advise  the  jury  in  a 
general  way  of  the  situation  and  condition 
in  life  of  the  deceased. 

Pressman  v.  Mooney  (1896)  5  App.  Div. 
121,  38  N.  Y.  Supp.  44,  holding,  in  an  action 
by  a  personal  representative  to  recover  for 
the  death  of  his  decedent,  that  the  pe- 
cuniary condition  of  the  decedent's  family 
is  admissible  to  show  the  necessity  that  he 
should  work  to  support  the  household,  as 
tending  to  show  the  amount  which  he 
might  reasonably  have  been  expected  to 
contribute  to  that  end. 

Fowler  v.  Buffalo  Furnace  Co.  (1899)  41 
App.  Div.  84,  58  W.  Y.  Supp.  223,  appeal 
dismissed  in  vl899)  160  N.  Y.  665,  55  N. 
E.  1095,  holding  that  evidence  is  admissible 
as  to  the  financial  circumstances  of  the 
next  of  kin. 

Cincinnati  Street  R.  Co.  v.  Altemeier 
(1899)  60  Ohio  St.  lO,  53  X.  E.  300,  6  Am. 
Neg.  Rep.  179,  holding  that,  where  the 
damages  for  wrongful  death  are  to  be  based 
upon  the  pecuniary  injury  thereby  result- 
ing to  the  statutory  beneficiaries,  it  is  com- 
petent to  show  the  financial  condition  and 
means  of  support  of  such  beneficiaries. 

Gulf,  C.  &  S.  F.  R.  Co.  V.  Younger  (1897) 
90  Tex.  387,  38  S.  W.  1121,  1  Am.  Xeg. 
Rep.  378,  holding  that  the  amount  of  re- 
covery by  a  child  for  the  death  of  its 
mother  is  not  affected  by  the  financial  con- 
dition of  the  family,  but  the  circumstances 
which  surround  the  mother  and  child  are 
different  in  wealthy  and  in  poor  families, 
and  therefore  the  financial  condition  of  the 
family  is  admissible  to  show  what  aid  the 
child  could  expect  to  receive  from  the  con- 
tinuance of  the  mother's  life  under  the 
circumstances  as  shown  by  the  evidence. 
And  it  lias  been  held  in  this  state  that  the 
necessitous  condition  of  the  daughter  may 
be  shown  in  the  action  to  recover  damages 
for  tlie  death  of  the  father  by  the  wrongful 
act  of  the  defendant,  as  bearing  upon  the 
question  of  the  amount  he  would  have  con- 
tributed to  her  support  had  he  lived.  St. 
Louis  Southwestern  R.  Co.  v.  Bowles  (1903) 
32  Tex.  Civ.  App.  118,  72  S.  W.  451. 

Lazelle  v.  Xewfane  (1898)  70  Vt  440,  41 
Atl.  511,  holding,  where  the  next  of  kin  of 
the  deceased  is  an  adult  son,  that  evidence 
is  admissible  showing  the  amount  of  prop- 
erty possessed  by  the  deceased,  and  also 
L.R.A.1918C.  : 


by  the  son,  as  indicating  the  situation  and 
circumstances  of  the  parties. 

Thoresen  v.  La  Crosse  City  R.  Co.  (1896) 
94  Wis.  129,  08  N.  W.  548,  holding  that,  in 
an  action  for  the  wrongful  death  of  the 
wife,  evidence  of  tlic  husband's  financial 
condition  is  competent,  where  the  damages 
to  be  awarded  are  based  upon  his  pecuniary 
injury. 

Annas  v.  Milwaukee  &  N.  R.  Co.  (1886) 
67  Wis.  46,  57  Am.  Rep.  388,  30  N.  W.  242, 
10  Am.  Neg.  Cas.  540,  holding,  in  an  action 
by  a  widow  to  recover  for  the  wrongful 
death  of  her  husband,  that  she  may  show 
that  slie  was  dependent  upon  him  for  sup- 
port. 

M  See  supra,  note  52. 

ei  Farley  v.  Xew  York.  N.  H,  &  H.  R.  Co. 
(1913)  87  Conn.  328,  87  Atl.  900,  holding 
that  the  widow  of  the  deceased  may  be 
cross-examined  as  to  her  source  of  support 
and  as  to  her  relations  with  her  deceased 
husband,  as  bearing  upon  the  pecuuiary 
benefits  she  might  reasonably  have  expect- 
ed to  receive  from  the  continuation  of  his 
life. 

Staal  v.  Grand  Rapids  &  I.  R.  Co.  (1885) 
57  Mich.  239,  23  N.  W.  795,  holding  that, 
where  the  action  is  to  recover  damages  for 
the  death  of  the  head  of  a  family,  the 
fullest  insight  into  the  family  circum- 
stances is  of  value  in  determining  to  what 
extent  they  are  injured  thereby. 

Murphy  v.  Erie  R.  Co.  (1911)  202  W.  Y. 
242,  95  N.  E.  699,  holding  that  evidence  is 
admissible  as  to  the  decedent's  age,  sex, 
health,  and  general  intelligence,  and  rela- 
tion to  the  next  of  kin,  and  their  condi- 
tion of  life,  as  bearing  upon  the  pecuniary 
loss  suffered  by  them. 

Baltimore  &  O.  R.  Co.  v.  Wightman 
(1877)  29  Gratt.  (Va.)  431,  26  Am.  Rep. 
384,  holding  that  evidence  as  to  the  rela- 
tionship and  dependent  condition  of  the 
parties,  the  mental  and  physical  capacity 
and  ability  of  the  deceased,  and  all  the  sur- 
rounding circumstances  and  situation  of  the 
family  is  competent  in  order  to  enable  the 
jury  properly  to  estimate  the  loss  sus- 
tained and  assess  the  damages.  Reversed 
on  other  grounds  in  (1881)  104  U.  S.  5,  26 
L.  ed.  643. 

On  this  point  in  T^zelle  v.  Newfane  (Vt.) 
supra,  the  court  says:  "Human  lives  are 
not  of  equal  pecuniary  value,  and  the  value 
of  services  rendered  depends  upon  the  wants 
of  the  beneficiary;  therefore  it  is  compe- 
tent to  show  the  situation  of  the  persons 
who  claim  to  have  been  so  injured,  and  the 
occasion  for  and  value  to  them  of  the  serv- 
ices of  the  deceased.  The  death  of  the 
father  of  young  children  who  required  his 
care  and  training  would  be  a  greater  pe- 
cuniary loss  to  them  than  the  death  of  a 
father  w*ould  be  who  had  become  almost 
wholly  dependent  upon  his  children  for  his 
maintenance.  So  the  loss  of  a  husband 
who    maintained    and    cared    for   his   wife 
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connection  evidence  is  admissible  as  to 
the  crippled  condition  or  the  poor  health 
of  the  beneficiaries.^*  In  some  jurisdic- 
tions apparently  a  narrower  view  is 
taken  as  to  the  bearing  of  this  character 
of  evidence,  and  it  has  been  held  that 


evidence  is  inadmissible  to  show  the  pe- 
cuniary or  physical  condition  or  the 
state  of  health  of  the  beneficiaries.® 
Til  is  holding  is  based  on  the  ground  that 
such  evidence  has  no  legitimate  bearing 
upon   the   pecuniary  loss   to   the   bene- 


would  be  a  greater  pecuniary  loss  to  her 
than  if  he  were  indolent,  thriftless,  and 
were  supported  by  her." 

M  Simoneau  v.  Pacific  Electric  R.  Co. 
(1911)  159  Cal.  494,  115  Pac.  320,  2  N.  C. 
C.  A.  737,  holding  that,  in  an  action  to  re- 
cover damages  for  the  death  of  the  hus- 
band and  father,  evidence  is  admissible  as 
to  the  crippled  condition  of  one  of  dece- 
dent's children. 

Evarts  v.  Santa  Barbara  Consol.  R.  Co. 
(1906)  3  Cal.  App.  712,  8G  Pac.  830,  holding 
that  evidence  is  admissible  as  to  the  iil 
health  of  the  wife  of  the  decedent,  as  tend- 
ing in  some  degree  to  establish  her  pe- 
cuniary loss  from  the  death  of  her  hus- 
band. 

Coffeyville  Min.  &  Gas  Co.  v.  Carter 
(1902)  65  Kan.  665,  70  Pac.  635,  12  Am. 
Neg.  Rep.  694,  holding,  where  a  daughter 
in  her  representative  capacity  is  seeking  to 
recover  damages  for  the  death  of  her  father, 
for  the  benefit  of  herself  and  other  children 
of  the  deceased,  that  she  may  show  that 
she  is,  and  for  years  has  been»  in  bad  health, 
and  that  her  father  was  kind  and  affection- 
ate toward  her  and  the  other  children. 

Lockwood  V.  New  York,  L.  E.  &  W.  R.  Co. 
(1885)  98  N.  Y.  523,  holding  that  evidence 
is  admissible  that  the  adult  children  of 
the  deceased  had  no  property  of  their  own, 
and  that  a  daughter  who  had  lived  with 
him  was  so  afflicted  with  a  disease  that 
it  interfered  with  her  ability  to  work. 

De  Luna  v.  Union  R.  Co.  (1909)  130  App. 
Div.  386,  114  N.  Y.  Supp.  893,  holding  that 
pecuniary  injuries  to  statutory  beneficiaries 
are  to  be  determined  from  the  evidence, 
which  is  as  a  rule  limited  to  the  age,  sex, 
and  intelligence  of  the  ■  deceased,  and  the 
situation  and  condition  of  the  survivors 
and  their  relations  to  the  decedent. 

Texas  Midland  R.  Co.  v.  Crowder  (1901) 
25  Tex.  Civ.  App.  536,  64  S.  W.  90,  holding 
that  evidence  is  aduiissible  to  show  that 
one  of  the  daughters  of  the  deceased  was 
seriously  affected  with  a  disease  existing 
for  years,  and  that  the  deceased,  her  father, 
kept  a  horse  and  buggy  for  the  principal 
purpose  of  sending  her  to  school. 

Lynch  v.  Central  Vermont  R.  (IJo.  (1915) 
89  Vt.  363,  95  Atl.  683,  holding  that  evi- 
dence is  admissible  to  show  that  a  seven- 
teen-year-old daughter  surviving  the  de- 
ceased had  never  been  strong  enough  to 
care  for  herself,  and  was  not  physically 
able  to  earn  her  living,  and  that  the  de- 
ceased provided  her  with  everything  that 
she  needed,  and  assisted  in  caring  for  her. 

Evans  v.  Oregon  Short  Line  R.  Co.  (1910) 
37  Utah,  431,  108  Pac.  638,  Ann.  Cas.  1912C, 
259,  holding  that  evidence  is  admissible  as 
to  the  poor  physical  condition  of  the  widow 
of  the  deceased,  and  her  inability  to  do 
L.R.A.1918C. 


housework,  and  the  necessity  of  caring  for 
her. 

McKeigue  v.  Janesville  (1887)  68  Wis. 
50,  31  N.  W.  298,  holding  it  not  to  be  error 
to  admit  evidence  that  two  of  the  younger 
children  of  the  decedent  axe  in  poor  health, 
as  bearing  upon  their  pecuniary  loss  from 
the  death  of  their  mother;  and  see  Johnson 
V.  Chicago  &  N.  W.  R.  Co.  (1885)  64  Wis. 
425,  25  N.  W.  223. 

On  this  point  in  Hunt  v.  Conner  (1901) 
26  Ind.  App.  41,  59  N.  E.  50,  it  is  said: 
"Whatever  material  need  of  a  surviving 
minor  child  it  may  reasonably  be  presumed 
would  have  been  supplied  by  the  father  if 
alive,  and  is  lost  through  his  death,  or 
must  be  provided  for  from  some  other 
source,  is  a  pecuniary  loss.  If  it  be  a 
permanent  incapacity  of  an  infant  daugh- 
ter, it  is  not  beyond  the  discretion  of  the 
jury  to  determine  that  the  father,  if  he 
had  survived,  would  have  continued  during 
its  life  to  provide  for  it,  as  he  would  have 
continued  to  provide  for  his  wife  during  the 
joint  lives  of  the  husband  and  wife.  The 
evidence  of  the  existence  of  the  permanent 
disability  and  consequent  need  of  a  father's 
continued  care  and  protection  and  sup- 
port is  no  more  immaterial  or  remote  in 
such  an  inquiry  than  evidence,  in  addition 
to  proof  that  children  survived,  of  the  num- 
ber thereof,  and  of  their  respective  ages. 
The  evidence  to  which  the  appellant  ob- 
jected did  not  merely  prove  a  need  of  the 
beneficiary;  it  tended,  we  think,  in  this 
instance,  to  prove  also  a  material  loss,  and 
therefore  it  was  not  inadmissible." 

«  Seattle  Electric  Co.  v.  Hartless  (1906) 
75  C.  C.  A.  317,  144  Fed.  379,  holding  that 
under  the  Washington  statute  providing 
that,  when  the  death  of  a  person  was  caused 
by  the  wrongful  act,  etc.,  of  another,  his 
heirs  or  personal  representatives  nuiy  main- 
tain an  action  against  the  person  causing 
the  death,  and  the  jury  may  give  such 
damages,  pecuniary  or  exemplary,  as  un- 
der all  the  circumstances  of  the  case  to 
them  may  seem  just,  and  further  providing 
that  no  action  for  a  personal  injury  oc- 
casioning death  shall  abate  if  the  injured 
person  had  a  wife  or  children  living,  but 
such  action  may  be  prosecuted  or  com- 
menced and  prosecuted  in  favor  of  the  wife 
or  the  wife  and  children,  or  if  the  wife  is 
not  living,  then  in  favor  of  the  children, 
evidence  is  inadmissible  to  show  the  physi- 
cal condition  of  any  of  the  statutory  bene- 
ficiaries. The  court  said  that  their  physi- 
cal condition  had  nothing  whatever  to  do 
with  the  pecuniary  loss  the  decedent's  death 
occasioned  them. 

Green  v.  Southern  P.  Co.  (1898)  122  CaL 
563,  55  Pac.  577,  holding  that  it  is  not 
competent  to  show  that  a  child  is  without 
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fioiaries  and  has  a  tendency  to  prejudice 
the  defendant.  According  to  the  Illinois 
doctrine,  while  it  is  not  competent  to 
show  the  pecuniary  circumstances  of  the 
widow,  family,  or  next  of  kin  of  the  de- 
cedent at  the  time  of  or  since  his  death, 


or  their  crippled  condition  or  poor 
health,  yet  it  is  competent  to  show  that 
the  wife,  children,  or  next  of  kin  were 
dependent  upon  the  decedent  for  sup- 
port before  and  at  the  time  of  his 
death.^    Where  the  measure  of  damages 


property,  although  she  is  the  plaintiff  in 
a  suit  to  recover  damages  for  the  wrongful 
death  of  her  father. 

Mfthoney  v.  San  Francisco  &  R.  M.  R. 
Co.  (18»5)  110  Cal.  471,  42  Pac.  088,  hold- 
ing that,  in  an  action  by  a  widow  and  chil- 
dren to  recover  for  the  death  of  the  husband 
and  father,  evidence  that  the  children  are 
without  means  is  inadmissible. 

Hughes  V.  Danville  Brick  Co.  (1913)  180 
IlL  App.  603,  holding  that  evidence  is  in- 
admissible as  to  the  pecuniary  condition 
of  the  widow  and  family  of  the  deceased, 
although  it  is  competent  to  show  that  they 
were  dependent  upon  the  deceased  for  sup- 
port at  the  time  of  his  death. 

Delphi  V.  Lowery  (1881)  74  Ind.  520,  39 
Am.  Rep.  98,  holding  that,  in  an  action  by 
the  personal  representative  to  recover  for 
the  \vron<Tful  death  of  his  decedent,  evi- 
dence that  the  decedent  left  his  family  in 
A  destitute  condition  is  incompetent. 

Consolidated  Gas,  E.  L.  &  P.  Co.  v.  State 
(1908)  109  Md.  186,  72  Atl.  661,  holding 
that,  in  an  action  based  upon  Lord  Camp- 
bell's Act,  to  recover  for  wrongful  death, 
evidence  of  the  widow's  poverty  is  inad- 
missible. 

Hunn  V.  Michigan  C.  R.  Co.  (1889)  78 
Mich.  513,  7  L.R.A.  500,  44  N.  W.  502, 
holding  that  evidence  is  not  admissible  as 
to  the  extent  of  the  means  of  the  decedent, 
or  of  the  amount  of  encumbrance  upon 
land  he  left. 

Chicago  &  N.  W.  R.  Co.  v.  Bayfield  (1877) 
37  Mich.  214,  16  Am.  Neg.  Rep.  87,  holding 
that  evidence  that  the  decedent's  family 
are  poor  is  inadmissible,  for  it  has  no  ten- 
dency to  show  what  the  family  were  ac- 
customed to  receive,  or  what  they  had  a 
reasonable  expectation  of  receiving  from 
the  continued  life  of  the  decedent. 

Lake  Shore  &  M.  S.  R.  Co.  v.  Reynolds 
(1900)  11  Ohio  C.  D.  701,  holding  that  evi- 
dence is  incompetent  to  show  the  poverty 
of  the  widow  and  children  of  deceased,  but, 
where  the  evidence  was  to  the  effect  that 
they  were  possessed  of  property  to  the 
value  of  $1,500,  it  was  not  prejudicial. 

Dutten  v.  Atlantic  Coast  Line  R.  Co. 
(1916)  104  S.  C.  16,  88  S.  E.  263,  holding 
that,  in  an  action  based  upon  the  Federal 
Employers'  Liability  Act,  evidence  is  not 
admissible  to  show  that  the  decedent  left 
no  property  or  insurance,  and  that  his  sur- 
viving wife  and  children  were  dependent 
upon  him. 

Texas  &  P.  R.  Co.  v.  Harrington  (1884) 
62  Tex.  597,  holding  that,  in  an  action  by 
a  widow  to  recover  for  the  death  of  her 
husband,  testimony  is  inadmissible  as  to 
her  pecuniary  condition  and  lack  of  means 
to  support  and  educate  her  children. 

Galveston,  H.  &  S.  A.  R.  Co.  v.  (}k>rmley 
Ii.R.A.1918C. 


(1896)  —  Tex.  Civ.  App.  — ,  35  S.  W.  488, 
holding  that,  in  an  action  by  the  widow  to 
recover  for  the  wrongful  death  of  her  hus- 
band, it  may  be  shown  that  she  had  no 
other  means  of  support,  and  that  the  de- 
cedent had  nothing  but  his  wages  at  the 
time  of  his  death. 

In  Boswell  v.  Barnhart  (1895)  96  Ga.  521, 
23  S.  E.  414,  it  is  held  that,  in  an  action 
by  a  widow  to  recover  for  the  death  of  her 
husband,  evidence  on  the  part  of  the  de- 
fendant is  incompetent  to  show  that  to  all 
appearances  the  plaintiff  was  better  pro- 
vided for  than  prior  to  the  death  of  her 
husband,  that  she  and  her  children  were 
then  constantly  in  rags  and  in  destitute 
condition,  and  that  the  deceased  was  con- 
stantly in  criminal  scrapes,  if  not  in  jail 
under  criminal  charges,  where,  by  statute, 
the  measure  of  damages  was  the  gross 
value  of  the  decedent's  life  without  regard 
to  whether  or  not  the  wife  had  previously 
received  anything  from  him,  and  without 
reference  to  what  his  personal  expenses 
may  have  been. 

w  Preble  v.  Wabash  R.  Co.  (1909)  243 
IlL  340,  90  X.  E.  716,  holding  that  evidence 
is  admissible  to  show  that  the  decedent 
was  the  sole  support  of  his  widow  at  the 
time  of  his  death,  although  proof  of  the 
pecuniary  circumstances  of  the  widow 
would   be   improper. 

Pittsburgh,  C,  C.  &  St.  L.  R.  Co.  v.  Kin- 
nare  (1903)  203  IlL  388,  67  X.  E.  826,  hold- 
ing that,  in  an  action  by  a  personal  repre- 
sentative to  recover  the  pecuniary  loss 
sustained  by  the  widow  and  next  of  kin 
through  the  wrongful  death  of  his  decedent, 
their  dependency  upon  the  decedent  may  be 
shown,  but  not  their  necessitous  condition, 
as  the  fact  that  there  are  some  of  them  who 
are  blind,  palsied,  deaf,  or  crippled. 

Swift  V.  Foster  (1896)  163  IlL  50,  44  N. 
E.  837,  holding  that  it  is  competent  to  show 
that  the  widow  and  children  of  the  deceased 
were  dependent  upon  him  before  and  at 
the  time  of  his  death  for  their  support, 
but  it  is  not  competent  to  show  their  pe- 
cuniary circumstances. 

Pennsylvania.  Co.  v.  Keane  (1892)  143 
lU.  172,  32  N.  E.  260,  holding  that,  in  an 
action  by  a  widow  as  administratrix  of 
the  estate  of  her  husband,  to  recover  for 
his  wrongful  death,  she  may  testify  that 
at  the  time  of  his  death  the  decedent  was 
her  sole  support. 

Chicago,  B.  &  Q.  R.  Co.  v.  Johnson  (1882) 
103  111.  512;  Chicago  &  A.  R.  Co.  v.  May 
(1883)  108  111.  288,  holding  that  the  widow 
may  show  her  prior  dependency  upon  the 
deceased  for  support. 

And  see  Litchfield  &  M.  R.  Co.  v.  Shuler 
(1907)  134  111.  App.  615,  holding  that,  in 
a  suit  bv  a  widow  as  administratrix  to  re- 
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is  the  value  of  the  life  lost,  the  physi- 
cal condition,  age,  etc.,  of  the  statutory 
beneficiaries,  are  not  material,  for  these 
matters  have  no  bearing  upon  the  amount 
of  recovery;  that  is  to  be  determined 
from  data  as  to  the  decedent  and  those 
entitled  under  the  statute  to  participate 
in  the  judgment  rendered.** 

In  any  event,  for  evidence  of  the  pe- 
cuniary or  physical  condition  of  the 
statutory  beneficiaries  to  be  admissible 
there  must  have  been  a  dependent  con- 
nection between  decedent  and  the  sur- 
viving relatives.  Thus,  evidence  is  not 
admissible   as   to   the  feeble   health   or 


crippled  condition  of  persons  other  than 
those  entitled  under  the  statute  to  par- 
ticipate in  the  damages  awarded  for  the 
destruction  of  the  decedent's  life.^ 
And  evidence  is  not  generally  admissible 
of  hardships  and  financial  losses  endured 
by  the  beneficiaries  since  the  death  of 
the  decedent.  For  example,  evidence  is 
inadmissible  as  to  their  ill  health  or  as 
to  specific  instances  of  hardship  other 
than  a  general  dependent  or  erippled 
condition,  since  that  time,^  or  that  they 
have  been  compelled  to  work  for  a  liv- 
ing.'*  But  it  has  been  held  that  evidence 
is  admissible  that  a  child  was  bom  to 


cover  for  the  death  of  her  husband,  evi- 
dence is  inadmissible  that  she  and  her  mi- 
nor children  were  dependent  upon  the  de- 
ceased for  support  at  the  time  of  the  in- 
jury which  resulted  in  his  death;  Brennen 
V.  Chicago  &  C.  Coal  Co.  (1909)  241  lU. 
610,  89  N.  E.  756,  holding  that  evidence 
is  inadmissible  as  to  the  resources  of  the 
widow  of  the  decedent  or  her  financial  con- 
dition; Chicago,  P.  &  St.  L.  R.  Co.  v.  Wool- 
ridge  (1898)  174  m.  330,  61  N.  E.  701, 
holding  that  the  poverty,  health,  helpless- 
ness, or  dependency  of  the  lineal  next  of 
kin  of  the  decedent  is  Immaterial  on  the 
question  of  the  amount  of  recovery  for  his 
wrongful  death  based  upon  the  statute 
limiting    the    damages   recoverable   to    the 

Pecuniary  loss  of  the  statutory  beneficiaries, 
n  this  case  it  is  pointed  out  that  the  loss 
is  the  amount  which  the  deceased  would 
have  added  to  his  estate  had  he  lived  out 
his  natural  life.  But  it  is  immaterial 
whether  or  not  the  next  of  kin  had  other 
pecuniary  resources.  Chicajro  &  N.  W.  R. 
Co.  V.  ^^loranda  (1879)  93  111.  302,  34  Am. 
Rep.  168,  14  Am.  Neg.  Cas.  362;  Hever  v. 
Salsbury  (1S80)  7  111.  App.  93;  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Henry  (1880)  7  111.  App. 
322;  Beard  v.  Skeldon  (1883)  13  111.  App. 
54;  John  Morris  Co.  v.  Burgess  (1892)  44 
m.  App.  27;  Rautman  v.  Chicago  Consol. 
Traction  Co.  (1910)  156  111.  App.  457;  Lee 
V.  Toledo,  St.  L.  &  W.  R.  Co.  (1913)  184  111. 
App.  144;  Chicago  &  N.  R.  Co.  v.  Howard 
(1880)   6  111.  App.  569. 

And  see  Kulvie  v.  Bunsen  Coal  Co.  (1911) 
161  111.  App.  617,  affirmed  in  (1912)  253 
111.  386,  97  X.  E.  688,  holding  that  evidence 
as  to  the  pecuniary  circumstances  of  the 
widow  and  family  is  incompetent,  although 
it  may  be  shown  that  the  widow  and  family 
were  entirely  dependent  upon  the  deceased 
for  their  support. 

Illinois  C.  R.  Co.  v.  Baches  (1870)  55  111. 
379,  holding,  where  the  measure  oiP  recov- 
ery is  the  pecuniary  loss  sustained  by  the 
widow  and  children,  that  the  feelings  of 
these  parties  or  their  health  or  poverty 
cannot  be  considered  in  assessing  damages; 
nor  can  it  be  shown  that  the  wife  was  de- 
formed and  disabled. 

W  McClaugherty  v.  Rogue  River  Electric 
Co.  (1914)  73  Or.  135,  140  Pac.  64,  144  Pac. 
569. 
L.R.A.1918C. 


««Staal  V.  Grand  Rapids  &  I.  R.  Co. 
(1885)  57  Mich.  239,  23  N.  W.  795,  holding, 
where  there  is  no  dependent  connection  be- 
tween the  decedent  and  the  statutory  bene- 
ficiaries, their  poverty  and  his  health  should 
not  be  considered;  but  where,  as  the  head 
of  the  family,  he  was  the  family  supporter, 
the  jury  are  entitled  to  the  fullest  insight 
into  the  family  circumstances,  and,  in  the 
absence  of  special  instructions,  they  are 
to  use  their  best  judgment  in  arriving  at 
the  result. 

Lipp  V.  Otis  Bros.  &  Co.  (1900)  161  N. 
Y.  559,  56  N.  E.  79,  holding  that,  where 
the  measure  of  recovery  is  the  pecuniary 
loss  of  the  next  of  kin,  it  is  not  competent 
to  show  the  necessitous  condition  of  other 
relatives  of  the  decedent  than  those  en- 
titled to  participate  in  the  proceeds  of  the 
recovery. 

Serdan  v.  Falk  Co.  (1913)  153  Wis,  169, 
140  N.  W.  1035,  holding  that  evidence  is 
inadmissible  as  to  the  age  and  condition 
of  the  health  of  the  parents  of  the  wife 
of  the  deceased,  and  as  to  the  age  of  his 
father. 

67  Harrison  v.  New  York  C.  &  H.  R.  R.  Co. 
(1909)  195  N.  Y.  86,  87  N.  E.  802,  holding 
that  evidence  is  admissible  as  to  the  aue 
of  decedent's  children  and  their  dependence 
upon  him  for  support,  but  not  as  to  one 
of  them  being  an  inmate  of  an  orphan 
asvlura. 

Beaumont  Traction  Co.  v.  Dilwortli 
(1906)  —  Tex.  Civ.  App.  — ,  94  S,  W.  352, 
holding  that  evidence  is  inadmissible  to 
show  that  the  home  of  the  decedent  and 
his  minor  children  had  been  lost  by  fore- 
closure proceedings  since  his  death. 

Simoneau  v.  Pacific  Electric  R.  Co.  (1913) 
166  Gal.  264,  49  L.R.A.(N.S.)  737,  136  Pac. 
544,  holding  that,  notwithstanding  the  ad- 
missibility of  evidence  showing  permanent 
disabilities  of  children  dependent  upon  the 
deceased  for  support,  nevertheless  evidence 
is  not  admissible  to  show  sickness  of  mem- 
bers of  decedent's  family  subsequent  to  his 
death. 

6«Flynn  v.  Fogarty  (1883)  106  111.  283, 
holding  that  evidence  is  inadmissible  as 
to  the  hardships  which  the  widow  had  en- 
dured since  her  husband's  death,  and  the 
fact  that  one  of  her  daughters  had  been 
compelled  to  go  out  to  service. 
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the  widow  of  the  decedent  since  the  lat- 
tei^s  death  and  that  it  died.®® 

S.  l^ecuniary  condition  of  the  deceased. 

As  a  general  rule  evidence  is  inadmis- 
sible to  show  the  pecuniary  condition  of 
the  deceased  at  the  time  of  his  death,''^ 
although,  as  shown  in  another  note  in 
this  series,  evidence  that  the  deceased 
had  accumuJated  property  during  his 
lifetime  is  admissible  as  bearing  upon 
his  earning  capacity  and  his  probable 
accumulation  of  property  had  he  lived 
out  his  natural  life.'^  As  a  practical 
matter,  the  pecuniary  condition  of  the 


deceased  at  the  time  of  his  death  may 
be  indirectly  shown,  at  least  in  some 
cases,  by  evidence  of  the  dependent 
and  needy  condition  of  the  widow  and 
children  of  the  deceased.  Except  as  ad- 
mitted in  this  manner,  or  for  the  purpose 
of  showing  the  earning  capacity  or  busi- 
ness ability  of  the  deceased,  evidence 
has  been  held  inadmissible  in  behalf  of 
the  defendant  to  show  that  the  widow 
and  children  or  other  beneficiaries,  as  a 
matter  of  fact,  have  profited  by  the 
death  of  the  decedent  because  of  proper- 
ty which  he  had  accumulated  and  which 
came  to  them,***  nor  is  evidence  admis- 


Central  R.  Co.  y.  Moore  (1878)  61  Ga. 
151,  holding  that,  in  an  action  by  a  widow 
to  recover  for  the  death  of  her  husband, 
evidence  is  inadmissible  to  show  that  since 
lier  husband's  death  she  has  worked  in  the 
fields  for  a  living. 

W  Preble  v.  Wabarfi  R.  Co.  (1909)  243 
111.  340,  00  N.  E.  716,  holding  that  evidence 
of  the  widow  is  admissible  to  show  that 
since  the  death  of  the  deceased  she  has 
given  birth  to  a  stillborn  "child  where  the 
declaration  contained  an  allegation  that  the 
deceased  was  survived  by  a  widow  and  an 
unborn  child. 

•Jro  s.  H.  Kress  &  Co.  v.  Markline  (1918) 

—  Miss.  — ,77  So.  858,  holding  that  evi- 
dence in  behalf  of  the  widow  is  inadmissible 
to  show  that  decedent's  home  w^as  not 
paid  for.  In  this  case  the  receipt  of  such 
evidence  was  held  not  to  be  reversible  error. 

Starcher  v.  South   Penn   Oil   Co.    (1918) 

—  W.  Va.  — ,  95  S.  E.  28,  holding  that 
evidence  is  inadmissible  in  behalf  of  the 
widow  that  the  deceased  owned  a  farm 
which  had  not  been  paid  for.  Receipt  of 
such  evidence,  however,  was  held  not  to  be 
reversible  error. 

Brunswick  &  W.  R.  Co.  v.  Wiggins  (1901) 
113  Ga.  842,  61  L.R.A.  513,  39  S.  E.  551, 
holding  that,  in  an  action  by  a  widow  to 
recover  for  the  wrongful  death  of  her  hus- 
band, evidence  that  the  decedent  left  no 
estate  or  property  is  not  admissible. 

Delphi  V.  Lowery  (1881)  74  Ind.  520,  39 
Am.  Rep.  98,  holding  that  evidence  that 
the  decedent  left  his  family  in  a  destitute 
condition  is  incompetent  in  an  action  for 
his  w^rongful  death. 

Hunn  V.  Michigan  C.  R.  Co.  (1880)  78 
Mich.  513,  7  L.R.A.  500,  44  N.  W.  502,  hold- 
ing that  evidence  is  not  admissible  a.s  to  the 
means  of  the  widow,  and  as  to  the  fact 
that  there  was  an  encumbrance  upon  land 
left  by  the  decedent. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Holmes 
(1903)  68  Neb.  826,  94  N.  W.  1007,  holding 
that  evidence  as  to  the  amount  of  property 
left  by  the  decedent  is  immaterial  in  an 
action  by  his  personal  representative  for 
the  benefit  of  the  widow  and  children.  To 
the  same  effect  is  Chicago.  R.  I.  &  P.  R.  Co. 
V,  Hambel  (1902)  2  Neb.  (Unof.)  607,  89 
N.  W.  643. 

But  see  Ft.  Worth  &  D.  C.  R.  Co.  v. 
IL,.R.A.1918C. 


Stalcup  (1914)  —  Tex.  Civ.  App.  — ,  167 
S.  W.  279,  holding  that  the  widow  may 
testify  that,  at  the  time  of  the  killing  .of 
her  husband,  they  owned  no  property  and 
were  renting  the  house  in  which  they  lived, 
and  that  the  deceased  was  a  good  provider 
for  his  family. 

And  see  supra,  note  59. 

And  see  Koosorowska  v.  Glasser  (1889) 
8  N.  Y.  Supp.  197,  holding  that  it  is  not 
reversible  error  to  permit  evidence  that  the 
decedent  left  no  property. 

''I  Note  appended  to  West  Salem  v.  In- 
dustrial Commission,  ante,  1080. 

And  also  note  appended  to  Spreen  v. 
Erie  R.  Co.  ante,  1087,  Phelps  v.  Winona  & 
St.  P.  R.  Co.  (1887)  37  Minn.  485,  5  Am.  St. 
Rep.  867,  35  N.  W.  273,  holding  evidence  as 
to  what  the  deceased  was  worth  at  the  time 
of  his  death  is  admissible  as  bearing  upon 
the  reasonable  expectation  of  pecuniary 
benefit  to  his  family  from  the  continuance 
of  his  life.  , 

But  see  Cooper  v.  North  Carolina  R.  Co. 
(1906)  140  N.  C.  209,  3  L.R.A.(N.S.)  391, 
52  S.  E.  932,  6  Ann.  Cas.  71,  holding  to  be 
irrelevant  evidence  tending  to  show  the 
amount  of  property  left  by  the  decedent  as 
bearing  upon  his  capacity  to  earn  and  ac- 
cumulate money,  for,  if  this  evidence  should 
show  a  large  estate,  there  are  many  ways 
by  which  it  might  be  explained  otherwise 
than  by  the  capacity  of  the  deceased  to 
accumulate  money,  and  if  it  shows  a  small 
estate  there  are  as  many  ways  in  which  it 
could  be  accounted  for  consistent  with  the 
highest  capacity  to  earn  and  acquire;  hence 
such  evidence  would  tend  rather  to  confuse 
than  to  aid  the  investigation. 

78  Sloss-Sheffield  Steel  &  I.  Co.  v.  Hollo- 
way  (1905)  144  Ala.  280,  40  So.  211,  hold- 
ing that  the  fact  that  the  deceased  may 
have  saved  some  money  out  of  his  earnings, 
which  his  widow  received  at  the  time  of 
his  death,  will  not  reduce  the  amount  of 
the  recovery  in  her  behalf. 

Stabler  v.  Philadelphia  &  R.  R.  Co.  (1901) 
199  Pa.  383,  85  Am.  St.  Rep.  791,  49  Atl. 
273,  holding  that  evidence  is  inadmissible 
that  the  children  of  the  decedent,  who  are 
suing  to  recover  their  pecuniary  loss  by  his 
death  through  the  negligence  of  the  defend- 
ant benefited  by  his  death  by  inheriting  his 
estate,  which  was  a  large  one,  the  present 
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sible  of  the  receipt  by  the  beneficiaries 
of  other  benefits  ascribable  to  his 
deathj*  It  has,  however,  been  held  that, 
in  an  action  by  adult  children  to  recover 
damages  for  the  negligent  destruction 
of  the  life  of  their  mother,  the  defend- 
ant may  show  that  the  decedent  left 
considerable  property  which  the  children 
had  received.'''* 

9,  Pecuniary  condition  of  the  defend- 
ant. 

In  general  the  financial  condition  of 
the  defendant  and  his  ability  to  respond 
in  damages  have  no  legitimate  bearing 
either  upon  the  question  of  his  liability 
or  the  amount  of  damages  recoverable 
for  negligently  causing  the  death  of  an- 
other, where  the  damages  are  limited  to 
compensation  for  the  pecuniary  loss  to 
the  statutory  beneficiaries.  Hence,  ev- 
idence of  the  wealth  of  the  defendant  is 
inadmissible.'*  This  rule,  however,  has 
been  held  not  to  apply  where  the  dam- 
ages recoverable  are  punitive  or  exem- 
plary, based  upon  the  wrongful  or  wan- 
ton act  of  defendant,  and  in  such 
case  his  wealth  may  be  shown.''® 


lO.  Expenses  of  decedent  paid  by 
defendant. 

In  an  action  to  recover  compensation 
to  the  statutory  beneficiaries  for  their 
pecuniary  loss  by  the  destruction  of  the 
life  of  a  relative,  the  defendant  is  not 
entitled  to  show,  either  in  bar  or  in 
mitigation  of  damages,  that  he  paid  out 
large  sums  of  money  for  the  support 
and  maintenance  of  the  deceased  and 
for  his  medical  expenses  after  he  was 
injured  and  before  he  died.^ 

II,  Sufficiency  of  the  evidence. 

a.  In  general'-^oas  to  family. 

In  considering  the  sufficiency  of  the 
evidence  to  entitle  the  plaintiff  to 
recover  substantial  damages  for  the 
negligent  destruction  of  the  life  of  his 
decedent,  in  behalf  of  designated  benefi- 
ciaries, the  relation  existing  between  the 
decedent  and  these  beneficiaries  is  of 
importance.  It  is  to  be  noted  in  this 
regard,  however,  that  it  is  not  necessary 
to  show  that  the  statutory  beneficiary 
had  a  legal  claim  upon  the  decedent  for 
support  or  aid.^    As  heretofore  pointed 


worth  thereof  exceeding  the  amounts  an- 
nually received  by  the  plaintiff  from  the 
deceased  in  his  lifetime.  To  the  same  ef- 
fect, see  Wiest  v.  Electric  Traction  Co. 
(1901)  200  Pa.  148,  58  L.R.A.  666,  98  Atl. 
891. 

WSee  notes  in  67  L.RA.  92,  and  L.R.A. 
191 5E,  1201,  as  to  receipt  of  proceeds  of 
insurance  as  affecting  measure  of  damages 
for  death. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Maddry 

(1893)  67  Ark.  306,  21  S.  W.  472,  11  Am. 
Neg.  Cas.  133,  holding  that  evidence  is  not 
admissible  to  nhow  that  since  the  death  of 
decedent  his  children  had  been  allowed  a 
government  pension. 

Devine  v.  Chicago  (1912)  172  HI.  App. 
246,  holding  that  evidence  is  not  admissible 
in  behalf  of  the  defendant  to  show  that  the 
widow  had  received  certain  sums  of  money 
since  the  decedent's  death  which  were  paid 
because  of  his  death. 

And  see  notes  in  67  L.R.A.  91,  and  L.R.A. 
1915E,  1205,  as  to  receipt  of  property  from 
estate  of  decedent  as  affecting  the  measure 
of  the  recovery  for  his  death. 

74  San  Antonio  &  A.  P.  R.  Co.  v.  Ix)ng 

(1894)  87  Tex.  148,  24  L.R.A.  637,  47  Am. 
St.  Rep.  87,  27  S.  W.  113,  holding  where 
the  damages  recovernble  consist  of  com- 
pensation to  the  children  or  parents,  in  an 
action  by  adult  children  for  the  wrongful 
death  of  their  mother,  where  the  only  aid 
they  received  was  a  part  of  the  income  she 
received  from  property,  the  defendant  may 
show  in  mitigation  of  damages  that  the 
plaintiff  received  such  property  through 
the  death  of  their  mother. 

Adult  children  suing  for  the  death  of 
their  mother  may  introduce  in  evidence  an 
L.R.A.191SC. 


inventory  of  her  property  filed  by  her  ad- 
ministrator in  the  matter  of  her  estate  as 
bearing  upon  the  decedent's  income  from 
her  property  during  her  life.  Rader  v.  Gal- 
veston, H.  &  S.  A.  R.  Co.  (1911)  —  Tex. 
Civ.  App.  — ,  137  S.  W.  718. 

75  Louisville,  C.  &  L.  R.  Co.  v.  Hahony 
(1870)  7  Bush  (Ky.)  235. 

Conant  v.  Grifiin  (1868)  48  IIL  410; 
Chicago  &  N.  W.  R.  Co.  v.  Bayfield  (1877) 
37  Mich.  205,  16  Am.  Neg.  Cas.  87. 

76  Louisville,  C.  &  L.  R.  Co.  v.  Mahony 
(Ky.)  supra,  liolding  that,  in  an  action  to 
recover  punitive  damages  for  death  through 
the  wrongful  or  wanton  act  of  the  defend- 
ant, his  pecuniary  condition  may  be  shown. 

Morgan  v.  Durfee  (1879)  69  Mo.  469,  33 
Am.  Rep,  508,  holding  that  it  is  only  wlien 
exemplary  damages  are  recoverable  that 
evidence  as  to  the  financial  condition  of 
the  defendant  is  admissible. 

T/Murrav  v.  Usher  (1889)  117  W.  Y.  542. 
28  X.  E.  *564,  holding  that  evidence  of 
amounts  paid  by  the  defendant  during  the 
lifetime  of  the  decedent  to  cover  his  sup- 
port, maintenance,  and  medical  expenses, 
as  well  as  evidence  as  to  the  amount  paid 
for  his  funeral  e.xpenses,  is  not  admissible 
in  behalf  of  the  defendant,  either  in  bar 
or  in  mitigation  of  damages,  in  an  notion 
by  the  injured  person's  personal  repre;?en- 
tative  to  recover  the  pecuniary  loss  to 
the  statutory  beneficiaries  through  his 
death,  where  the  sums  thus  paid  out  were 
not  paid  in  settlement  of  the  claim  of  the 
decedent. 

78  Illinois  C.  R.  Co.  v.  Barron  (1867^  5 
Wall.  (U.  S.)  90.  18  L.  ed.  591,  holding 
that,  under  a  statute  similar  to  Lord  Camp- 
beirs   Act,   the   maintenance   of   an    action 
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out,  and  as  more  particularly  shown  in 
another  note  in  this  series/^  a  presump- 
tion of  pecuniary  loss  exists  in  favor  of 
the  widow  and  children  and  the  parents 
of  minor  children.  But  this  presumption 
does  not  exist  in  favor  of  collateral  kin- 
dred, and  the  courts  are  not  agreed  as  to 
whether  or  not  it  exists  in  favor  of  a 
parent  for  the  death  of  an  adult  child,^° 
or  in  favor  of  an  adult  child  for  the 
death  of  a  parent. •* 

One  effect  of  this  presumption,  where 
it  exists,  is  to  relieve  the  plaintiff  of 
the  necessity  of  making  direct  proof  of 
pecuniary  loss,  this  essential  resting  in 
inference  from  general  evidence.     For 


example,  pecuniary  loss  to  a  decedent's 
family  is  shown  by  evidence  of  the  de- 
cedent's age,  health,  occupation,  earn- 
ings, personal  expenses,  .habits,  and  the 
manner  in  which  he  disposed  of  his  earn- 
ings,*^ or  his  contributions  to  the  support 
and  maintenance  of  his  family,  and  his 
disposition  or  ability  in  this  regard.®* 
And  it  is  sufficient  to  show  the  age, 
health,  habits,  and  occupation  of  the  de- 
ceased, together  with  evidence  as  to  the 
circumstances  and  condition  of  the 
members  of  his  family  who  survived 
him,®*  his  treatment  of  them,  the  manner 
in  which  he  supported  them,®*  or  the 
amount  of  his  contributions.*®     It   has 


for  wrongful  death  does  not  depend  upon 
the  ability  of  the  widow  and  next  of  kin 
of  the  decedent  to  show  that  they  would 
have  had  a  legal  claim  on  the  deceased  for 
support  had  he  survived. 

^9  See  note  to  Raines  v.  Southern  R.  Co. 
ante,  1056. 

«OSee  note  in  LJI.A.1916E,   190. 

«1  See  note  in  L.R.A.1916E,  176. 

«a  Backer  v.  Aspinwall  (1917)  255  Pa. 
641,  100  Atl.  479,  holding  that  evidence  of 
the  decedent's  age,  health,  occupation,  earn- 
ings, personal  expenses,  habits,  and  the 
manner  in  which  he  used  his  earnings,  is 
sufficient  to  show  pecuniary  loss  to  his 
family. 

«3Malott  V.  Shimer  (1899)  153  Ind.  35, 
74  Am.  St.  Rep.  278,  54  N.  E.  101,  6 
Am.  Neg.  Rep.  263,  holding  that  where 
the  relation  of  the  decedent  to  those 
for  whose  benefit  a  suit  for  his  wrong- 
ful death  is  being  prosecuted  has  been 
shown,  as  well  as  his  obligation,  dis- 
position, and  ability  to  earn  wages  or  con- 
duct business,  and  care  for,  support,  ad- 
vise, and  protect  those  dependent  upon 
him,  the  matter  is  then  to  be  submitted 
to  the  judgment  and  sense  of  the  jury. 
To  same  effect  in  Pittsburgh,  C.  C.  &  St. 
L.  R.  Co.  V.  Burton  (1894)  131)  Ind.  367,  37 
N.  E.  150,  38  N.  E.  594,  11  Am.  Neg.  Cas. 
475. 

Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Lutz 
(1917)  —  Ind.  App.  — ,  116  N.  E.  429, 
holding  that  evidence  tending  to  show  that 
the  decedent  contributed  to  the  aid  of  her 
children,  and  that  there  was  some  prob- 
ability that  she  would  have  continued  such 
contributions  had  she   lived,   is   sufficient. 

«4Murphv  V.  Erie  R.  Co.  (1911)  202  N. 
T.  242,  95  X.  E.  699,  holding  that  it  is  al- 
ways proper,  and  sometimes  necessary,  to 
make  proof  of  such  facts  as  the  age,  sex, 
health,  and  general  intelligence  of  the  per- 
son killed,  and  his  relation  to  the  next  of 
kin,  and  their  condition  in  life,  for  all  these 
matters  have  a  bearing  upon  the  question 
of  pecuniary  loss  suffered  by  those  for 
whose  benefit  the  action  is  maintained. 

Houghkirk  v.  Delaware  &  H.  Canal  Co. 
(1883)  92  N.  Y.  219,  44  Am.  Rep.  370,  hold- 
ing that,  where  the  circumstances  of  the 
next  of  kin,  and  the  age,  sex,  and  char- 
L.R.A.3918C. 


acteristics  of  the  deceased,  are  shown,  it  is 
for  the  jury  to  estimate  the  pecuniary  in- 
juries, present  and  prospective,  to  the  next 
of  kin  from  the  death  complained  of. 

Baltimore  &  O.  R.  Co.  v.  State  (1866)  24 
Md.  271,  holding  that  it  is  sufficient  to 
sustain  a  verdict  for  substantial  damages 
to  show  the  age,  habits,  health,  and  char* 
acter  of  the  employment  of  decedent,  and 
the  members  of  his  family  surviving  him,, 
and  the  fact  that  he  supported  them  by 
his  labor. 

*6  Foster  v.  Butler  County  Light  Co. 
(1917)  255  Pa.  690,  100  Atl.  452,  holding 
that  evidence  of  the  age,  life  expeetancy^ 
occupation,  wages,  health,  and  habits  of 
industry  of  the  deceased,  and  the  manner  in 
which  he  supported  his  family,  w^ill  sus- 
tain a  substantial  recovery  in  behalf  of 
the  family. 

Evarts  v,  Santa  Barbara  Conaol.  R.  Co. 
(1906)  3  Cal.  App.  712,  86  Pac.  830,  hold- 
ing that,  in  an  action  for  the  death  of  a 
man  survived  by  a  wife  and  children,  evi- 
dence as  to  his  health  and  domestic  rela- 
tions, together  with  evidence  that  the  de- 
cedent was  a  kind  and  indulgent  father 
and  an  attentive  husband  to  his  wife,  who 
was  an  invalid,  and  needed  much  personal, 
care  and  nursing,  is  sufficient  to  sustain  a 
judgment  for  substantial  damages. 

«6  Betting  v.  Hobbett  (1892)  142  IlL  72,. 
30  N.  £.  1048,  holding  that  evidence  that 
the  widow  had  no  means  of  support  of  her 
own,  and  that  her  deceased  husband  was  a 
good  workman,  a  strong,  healthy  young 
man,  earning  $20  per  month,  which  was 
devoted  to  the  support  of  his  family,  that 
he  paid  the  rent,  for  her  clothing  and  for 
provisions  for  the  family,  shows  actual  loss 
to  the  widow  by  his  death,  and  is  not  over- 
come by  evidence  that  the  wife  labored^ 
kept  boarders,  and  that  the  deceased  col- 
lected money  which  she  earned. 

Chicago  v.  Scholten  (1874)  75  IlL  468^ 
holding  that  the  pecuniary  loss  to  the 
lineal  kindred  of  the  deceased  can  be  de- 
termined from  evidence  as  to  his  personal 
characteristics,  mental  and  ph^'sical  capac- 
ity, habits  of  industry  and  sobriety,  and 
earnings  and  contributions  to  his  family* 
Approved  in  Chicago,  P.  &  St.  L.  R.  Co.  v. 
Woolridge  (1898)  174  111.  330,  51  N.  E.  701. 
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been  held  that  evidence  of  the  decedait's 
age,  habit  of  industry,  means,  business, 
character,  etc.,  is  not  only  admissible, 
but  that  it  is  indispensable  to  the  re- 
covery of  substantial  damages.*' 

Generally,  however,  many  of  these  re- 
quirements may  be  dispensed  with  with- 
out affecting  the  right  of  the  plaintiff 
to  recover  substantial  damages.  For 
example,  evidence  of  the  amount  actual- 
ly contributed  by  the  deceased  to  the 
support  of  his  family  is  not  essential 
to  the  recovery  of  substantial  damages 
in  their  behalf,  where  there  is  evidence 
as  to  his  life  expectancy,  health,  habits 
of  industry,  etc.,  and  the  manner  in 
which  he  supported  his  wife  and  chil- 
dren.**  Even  though  there  is  no  pre- 
cise evidence  as  to  the  value  of  the  de- 
cedent's life,  the  widow  is  entitled  to 
recover  substantial  damages  for  his 
death  where  there  is  evidence  that  the 
decedent  was  an  active  workman  and 
earned  a  good  living  for  himself  and 
family.*^  And  evidence  merely  that  de- 
ceased was  a  stout  healthy  man  of  a 


g^ven  age,  and  that  he  was  survived  by 
a  minor  son  who  was  living  with  him, 
was  held  sufficient  to  carry  the  case  to 
the  jury  on  the  question  of  whether  or 
not  the  son  suffered  pecuniary  loss,  and 
if  so  the  amount  thereof.^  It  is  not 
essential  to  show  that  the  next  of  kin 
would  probably  have  received  from  the 
deceased  contributions  of  money  or  of 
things  purchased  with  money.®* 

Evidence  as  to  the  earnings  of  the 
deceased  and  as  to  his  contributing  a 
reasonable  amount  thereof  toward  the 
support  of  his  family,®'  or  as  to  the  age, 
occupation,  or  condition  in  life  q£  the 
deceased,®'  has  been  held  sufficient  to 
sustain  a  substantial  recovery  in  behalf 
of  his  beneficiaries.  But  evidence  of  the 
earnings  of  the  deceased  is  not  essen- 
tial where  there  are  data  with  regard 
to  the  deceased,  his  employment,  the 
manner  in  which  he  supported  his  fami- 
ly, or  their  circumstances  or  condition, 
from  which  the  jury  may  estimate  their 
pecuniary  loss,®*  and  the  failure  to  pro- 
duce  evidence  of  the   earnings  of   the 


•7  Burton  v.  Wilmington  &  W.  R.  Co. 
(1880)  82  N.  C.  604,  holding  that  evidence 
as  to  the  decedent's  age,  habits  of  indus- 
try, means,  business,  character,  etc.,  is 
not  only  admissible,  but  is  indispensable. 

Lazelle  v.  Newfane  (1898)  70  Vt.  440, 
41  Atl.  511,  holding  that,  to  enable  the 
jury  properly  to  estimate  the  pecuniary  in- 
jury, it  is  necessary  that  evidence  be  given 
showing  the  situation  and  circumstances 
in  life  of  the  deceased,  his  age,  probable 
duration  of  life,  mental  and  physical  con- 
dition, ability  and  disposition  to  labor, 
habits  of  industry,  and  earning  power,  and 
also  the  amount  of  his  estate. 

W  Foster  v.  Butler  County  Light  Co. 
(1917)  255  Pa.  590,  100  Atl.  452,  holding 
that  evidence  as  to  the  decedent's  life  ex- 
pectancy, occupation,  health,  habits  of  in- 
dustry, and  the  manner  in  which  he  sup- 
ported his  wife  and  children,  will  sustain  a 
verdict  for  substantial  damages,  although 
there  is  no  direct  evidence  as  to  the 
amount  actually  contributed  by  the  de- 
ceased to  his  wife  and  family. 

8»Murdock  v.  Brown  (1886)  18  Mo. 
App.  548,  holding,  in  an  action  by  a  widow 
to  recover  damages  for  the  death  of  her 
husband,  a  judgment  in  her  favor  will  not 
be  reversed  because  there  is  no  precise  evi- 
dence as  to  the  value  of  decedent's  life, 
where,  however,  it  was  shown  that  he  was 
an  active  workman  and  earned  a  good 
living  for  himself  and  family. 

WUtah  Sav.  &  T.  Co.  v.  Diamond  Coal 
&  Coke  Co.  (1903)  26  Utah,  299,  73  Pac. 
624,  holding,  where  the  evidence  shows  that 
the  deceased  was  a  stout  healthy  man 
forty-two  years  old,  and  that  his  son  twenty 
years  old  was  living  with  him,  the  ques- 
tion of  damages  to  the  son  for  his  father's 
negligent  death  is  for  the  jury. 
L.R.A.1918C. 


•1  Carter  v.  West  Jersey  &  R.  R.  Co. 
(1908)  76  N.  J.  L.  602,  19  L.R.A.(N.S-) 
128,  71  Atl.  253,  16  Ann.  Cas.  929. 

MCahaba  Southern  Min.  Co.  v.  Pratt 
(1006)  146  Ala.  245,  40  So.  943,  holding 
that,  in  an  action  by  a  personal  representa- 
tive where  there  is  evidence  that  dece- 
dent earned  from  $50  to  $60  per  month,  and 
contributed  to  the  use  of  his  family  from 
$20  to  $30  per  month,  it  is  proper  t4)  re- 
fuse to .  instruct  the  jury  that  if  they  find 
for  the  plaintiff  their  verdict  shall  be  for 
nominal  damages  only. 

88  Hays  V.  Hogan  (1914)  180  Ho.  App. 
237,  165  S.  W.  1125,  holding  that,  where 
the  wife  sued  for  the  death  of  her  hus- 
band, evidence  of  the  age  and  condition  in 
life  of  the  deceased  will  sustain  an  award 
of  substantial  damages,  and  she  is  not 
restricted  to  the  recovery  merely  of  nomi- 
nal damages. 

M  Carpenter  v.  Rolling  (1900)  107  Wis. 
559,  83  X.  W.  953,  holding  that,  in  an  ac- 
tion by  a  widow  to  recover  the  pecuniary 
loss  she  sufTered  through  the  death  of  her 
husband,  evidence  showing  that  he  was  a 
farmer  and  owned  a  farm,  and  the  amount 
of  crops  he  raised  with  her  help,  and  that 
she  had  continued  to  work  the  farm  after 
his  death,  made  a  sulficient  case  for  the 
jury. 

And  see  Sebille  v.  Dunn  (1917)  —  R.  L 
— ,  99  Atl.  831,  holding  that  evidence  as 
to  the  crops  raised  by  the  deceased  and 
his  income  therefrom,  his  personal  ex- 
penses, and  the  expense  of  maintaining  the 
farm,  is  sufficient  to  sustain  a  recovery  of 
substantial  damages,  although  not  based 
upon  exact  figures,  it  being  the  beat  evi- 
dence procurable  on  the  subject. 
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deceased,  the  amount  he  contributed  to 
the  support  of  his  family,  or  as  to  the 
time  he  spent  with  them,  or  what  he 
did  toward  educating  his  children,  does 
not  necessarily  preclude  the  recovery  of 
more  than  nominal  damages.®*  It  has, 
however,  been  held  that  evidence  of  the 
age,  healthy  and  habits  of  the  deceased, 
without  any  showing  as  to  his  earning 
capacity  or  expenditures,  is  not  sufficient 
to  entitle  the  plaintiff  to  recover  sub- 
stantial damages.®^  But  evidence  as  to 
the  age  of  the  deceased  and  that  upon 
the  day  he  was  killed,  and  for  a  long 


time  prior  thereto,  he  had  been  pe9rf orm- 
ing  manual  labor  for  which  he  received 
good  wages,  is  some  evidence  from  which 
the  jury  may  estimate  the  pecuniary 
loss  to  his  beneficiaries,  although  there 
is  no  evidence  as  to  his  habit  of  saving 
his  earnings  or  of  any  contributions 
made  by  him  to  his  beneHoiaries.®'' 
Where  the  widow  is  in  court  it  is  not 
essental  to  offer  evidence  as  to  her  age 
and  health,  for  the  jury  may  judge  for 
themselves  in  this  regard  .^^  And  it  has 
been  held  that  evidence  that  there  were 
statutory   beneficiaries   dependent   upon 


•ftRuppel  V.  United  R.  Co.  (11)05)  1  Cal. 
App.  666,  82  Pac.  1073,  holding  that,  while 
evidence  that  the  deceased  was  a  man  in 
sound  health  and  earning  monthly  wages 
is  important  to  be  considered  in  assessing 
damages  to  his  widow  and  children,  yet 
the  absence  of  such  proof  does  not  pre- 
clude the  recovery  in  their  behalf  of  more 
than  nominal  damages. 

Malott  v.  Shimer  (1899)  163  Ind.  35,  74 
Am.  St.  Rep.  278,  54  N.  E.  101,  6  Am.  Xeg. 
Rep.  263,  holding  that,  for  the  death  of 
her  husband,  the  widow  is  entitled  to  re- 
cover more  than  nominal  damages,  al- 
though she  does  not  show  what  part  of  the 
earnings  the  decedent  contributed  to  the 
support  of  his  familv,  or  the  amount  of 
time  he  spent  with  his  family,  or  what  he 
did  toward  educating  and  raising  his  chil- 
dren. 

In  Missouri  P.  R.  Co.  v.  Moffatt  (1809) 
60  Kan.  113,  72  Am.  St.  Rep.  343,  55  Pac. 
837,  although  no  evidence  was  given  as  to 
the  amount  the  deceased  earned  or  had 
earned,  or  as  to  the  amount  of  pecuniary 
aid  or  benefit  which  it.  would  have  been 
possible  for  him  to  give  to  his  children  in 
the  future,  a  judgment  for  $5,000  damages 
w^as  affirmed,  there  being  evidence  of  the 
age  and  health  of  the  deceased,  and  as  to 
his  habits  of  industry  and  sobriety  and  the 
character  of  his  employment,  and  evidence 
that  he  supported  himself  and  family  of 
BIX  children,  four  of  whom  were  girls. 

Baltimore  &  O.  R.  Co.  v.  State  (1866) 
24  Md.  271,  holding  that,  where  evidence 
is  given  as  to  the  age,  habits,  health,  and 
occupation  of  the  deceased,  and  also  as  to 
the  number  of  his  family,  and  their  con- 
dition before  and  after  his  death,  tne  court 
should  not  direct  the  jury  to  assess  nomi- 
nal damages  only,  although  there  is  no  proof 
as  to  the  amount  of  wages  earned. 

Voelker  v.  Hill-O'Meara  Constr.  Co. 
(1910)  163  Mo.  App.  1,  131  S.  W.  907, 
holding  that  it  is  not  necessary  for  the 
widow  in  an  action  to  recover  damages  for 
the  death  of  her  husband,  to  prove  what 
his  earnings  were  in  order  to  avoid  being 
limited  to  the  recovery  of  nominal  dam- 
ages. Aside  from  his  society,  for  the  loss 
of  which  she  is  not  entitled  to  recover,  and 
his  support,  she  has  other  property  rights 
in  the  life  of  her  husband  which  are  ele- 
ments of  damage  in  her  favor.  For  ex- 
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ample,  the  personal  attention  of  the  hus- 
band to  insure  her  comfort,  and  the  many 
ways  he  can  make  himself  useful  and  help- 
ful, should  be  taken  into  consideration  in 
assessing  her  loss.  Foster  v.  Butler  County 
Light  Co.  supra,  note  88. 

Norfolk  &  VV.  R.  Co.  v.  Phillips  (1902) 
100  Va.  362,  41  S.  E.  726,  holding  the  evi- 
dence that  the  deceased  was  thirty -eight 
years  of  age,  and  had  been  for  some  time 
in  the  employ  of  the  defendants  as  a  sec- 
tion hand,*  and  received  wages  sufficient 
to  support  his  wife  and  eight  children,  is 
sufficient  to  sustain  a  reasonable  verdict 
in  behalf  of  his  widow  and  family,  although 
there  is  no  direct  evidence  as  to  his  prob- 
able earnings,  considering  his  age,  business 
capacity,  experience,  habits,  energy,  perse- 
verance, etc. 

And  see  Dillon  v.  Hudson,  P.  A  S.  Elec- 
tric R.  Co.  (1905)  73  N.  H.  367,  62  Atl.  93, 
holding  that,  although  there  is  evidence 
that  the  decedent,  the  wife  of  the  plain- 
tiff, never  earned  any  money  and  probably 
never  would  earn  any,  the  jury  are  not 
thereby  required  to  find  that  the  decedent 
did  not  have  the  capacity  to  earn  money. 

MMcHugh  V.  Schlosser  (1894)  159  Pa. 
480,  23  L.R.A.  574,  39  Am.  St.  Rep.  699, 
28  Atl.  291,  holding  that  evidence  of  the 
age,  health,  and  habits  of  the  deceased, 
without  any  show^ing  as  to  his  earning 
capacity  or  expenditures,  will  not  support 
a  verdict  for  substantial  damages  in  an 
action  by  his  widow  to  recover  her  pecuni- 
ary loss. 

WChristensen  v.  Floriston  Pulp  &  P.  Co. 
(1907)  29  Nev.  552,  92  Pac.  210. 

98  Philadelphia,  B.  &  W.  R.  Co.  v.  Tucker 
(1910)  35  App.  D.  C.  123,  L.R.A.1915C,  39, 
holding  that  a  recovery  for  death  through 
negligence  may  be  had  although  there  is 
no  direct  evidence  as  to  the  age  or  health 
of  decedent's  widow  or  an  infant  child,  or 
as  to  their  probable  duration  of  life,  where 
there  is  evidence  of  the  age  of  the  deceased 
and  the  widow  appeared  before  the  jury 
as  a  witness. 

Meng  V.  Emigrant  Industrial  Sav.  Bank 
(1915)  169  App.  Div.  27,  154  N.  Y.  Supp. 
509,  holding  that,  where  the  widow  is  in 
court,  it  is  not  necessary  to  introduce  proof 
as  to  her  age  and  state  of  health,  as  the 
jury  may  judge  as  to  her  age  and  health 
by  her  looks. 
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the  deceased  and  as  to  the  amount  that 
he  contributed  to  their  support  is  suffi- 
cient without  proving  their  ages.*® 

And  it  has  been  held  that,  where  the 
evidence  fails  to  show  the  habits  of  the 
deceased  for  industry  and  sobriety,  his 
treatment  of  his  family,  and  whether  he 
ever  contributed  to  their  support,  the 
law  presumes  that  the  deceased  was 
sober  and  industrious,  treated  his  family 
tenderly  and  properly,  and  contributed 
sufficiently  toward  their  support.*^ 

But  where  the  only  evidence  to  show 
pecuniary  loss  to  the  widow  from  the 
death  of  her  husband  was  that  the  hus- 
band earned  a  certain  amount  of  mon- 
ey per  month  and  lived  with  his  mother, 
it  is  not  sufficient  to  sustain  a  verdict  of 
substantial  damages  in  behalf  of  the 
widow.^®^ 

h.  jLo8»  to  husband. 

For  the  husband  of  the  person  neg- 
ligently killed  to  be  entitled  to  recover 
his  pecuniary  loss  based  upon  loss  of 
services  of  the  deceased,  it  is  not  essen- 
tial to  prove  the  value  of  the  services 
with  mathematical  certainty.^®*    (Gener- 


ally, evidence  as  to  the  age  of  the  de- 
ceased, her  strength,  health,  life  expec- 
tancy, and  her  good  qualities  as  mother 
and  housekeeper,  is  sufficient  in  this  re- 
gard,***  and  even  evidence  of  the  age, 
capacity,  and  situation  of  the  deceased, 
and  as  to  the  business  and  condition  of 
the  husband,  will  make  a  sufficient  case 
of  pecuniary  loss  to  him,  although  the 
deceased  was  not  living  with  him  at  the 
time  of  her  injury  and  death.*^  But 
it  is  not  enough  to  prove  the  marriage, 
the  age  of  the  parties,  and  the  death  of 
the  wife,  and  then  turn  the  jury  loose 
upon  the  field  of  speculation  or  preju- 
dice to  hunt  for  some  basis  for  a  ver- 
dict."» 

c.  Loss  of  parental  care  and  training 

to  ohdldren. 

Where  one  element  of  damages  soug-ht 
to  be  recovered  in  behalf  of  the  minor 
children  is  the  loss  of  parental  care  and 
training,  by  the  great  weight  of  author- 
ity it  is  sufficient  in  this  regard  to  show 
the  good  character  of  the  deceased  and 
his  devotion  to  his  family,^^  especially 
where  there  is   also  evidence  that   the 


99  Alabama  Mineral  R.  Co.  v.  Jones 
(1898)    121  Ala.  113,  25  So.  814. 

WOVoelker  v.  Hill-O'Meara  Constr.  Co. 
(Mo.)   supra. 

Evarts  v.  Santa  Barbara  Consol.  R.  Co. 
(1906)  3  Cal.  App.  712,  86  Pac.  830,  hold- 
ing that  evidence  that  during  his  life  the 
domestic  relations  between  the  plaintiff 
and  her  deceased  husband  were  the  hap- 
piest that  could  exist  raises  a  presumption 
that  the  deceased  performed  the  duty  of 
supporting  his   family. 

lOlGoen  v.  Baltimore  &  O.  8.  W.  R.  Co. 
(1913)   179  IlL  App.  566. 

102  Moses  v.  Mathews  (1914)  95  Neb. 
672,  146  N.  W.  920,  Ann.  Cas.  1915A,  698, 
holding  that,  to  entitle  the  hus))and  to  re- 
cover for  the  loss  of  the  wife's  services 
through  her  death,  it  is  not  essential  to 
prove  the  value  of  such  services  with 
mathematical  certainty. 

108  Fisher  v.  Ellston  (1916)  174  Iowa, 
364,  156  N.  W.  422,  holding  that  evidence 
of  the  age  of  the  deceased,  her  physical 
strength,  health,  and  life  expectancy,  and 
that  she  was  a  good  mother  to  her  chil- 
dren, loving  to  her  husband,  and  made  a 
good  home,  and  was  a  good  housekeeper, 
doing  all  her  own  work  and  being  gentle, 
kind,  sympathetic,  and  companionable, 
furnishes  a  sufficient  basis  for  estimating 
the  damages  for  tlie  loss  of  her  services. 

104 Austin  V.  Metropolitan  Street  R.  Co. 
(1905)  108  App.  Div.  249,  05  N.  Y.  Supp. 
740,  holding  that,  although  at  the  time  a 
woman  was  killed  she  was  not  living  with 
her  husband,  and  she  was  successfully  con- 
ducting a  business  of  her  own,  nevertheless, 
in  an  action  for  her  wrongful  death  for  the 
benefit  of  her  husband,  the  jury  should 
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not  be  limited  to  a  verdict  of  nominal  dam- 
ages, there  being  evidence  of  the  decedent's 
earning  capacity,  expectancy  of  life,  etc., 
and  the  husband  being  entitled  to  a  share 
of  the  wife's  personal  property  in  event 
that  he  survived  her. 

And  see  Ingrafia  v.  Samuels  (1902)  71 
App.  Div.  14,  76  N.  Y.  Supp.  718,  holding, 
where  there  is  evidence  as  to  the  sex,  age, 
capacity,  and  situation  of  the  deceased, 
and  as  to  the  next  of  kin,  and  as  to  the 
business,  occupation,  and  condition  of  the 
husband,  and  also  evidence  that  the  de- 
ceased left  a  father  and  brother  surviving 
her,  although  their  exact  condition  is  not 
shown,  that  the  evidence  is  sufficient  to 
support  a  verdict  for  substantial  damages. 

106  Nelson  v.  Lake  Shore  &  M.  S.  R.  Co. 
(1895)    104  Mich.  582,  62  N.  W.  993. 

106  St.  Louis,  L  M.  &  S.  R.  Co.  v.  Standi- 
fer  (1907)  81  Ark.  275,  99  S.  W.  81,  holding 
that  evidence  that  the  decedent  was  an 
honest,  industrious  man,  kind  to  his  chil- 
dren, and  that  he  sent  them  to  school  as 
much  as  his  circumstances  permitted,  and 
that  he  labored  for  their  support,  justifies 
a  recovery  by  the  children,  as  an  element 
of  damages  for  his  death,  for  the  loss  of 
his  parental  instruction  and  training. 

Wabash  R.  Co.  v.  GretzLnger  (1914)  182 
Ind.  155,  104  X.  E.  69,  holding,  where  a 
child  is  of  tender  age,  that  it  is  not  error 
to  submit  to  the  jury  the  question  of  the 
loss  of  parental  care,  training,  advice,  guid- 
ance, etc.,  through  the  death  of  the  father, 
although  the  only  evidence  bearing  upon 
this  point  is  that  the  decei^sed  was  sober, 
industrious,  and  devoted  his  earnings  to  the 
support  of  his  wife  and  child. 

St.   Louis,   L   M.   &   S.   R.   Co.   v.  Haist 
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deceased  undertook  to  instruct  his  chil- 
dren. ^*^''  So,  where  there  is  testimony 
•concerning  the  personal  qualities  of  the 
deceased,  and  the  interest  which  he  had 
in  his  family,  it  is  proper  to  instruct 
the  jury  that  they  may  take  into  con- 
sideration the  care,  attention,  instruc- 
tion, training,  and  guidance  which  the 
evidence  shows  the  deceased  reasonably 
might  have  expected  to  give  his  children 
during  their  minority,  and  to  include 
the  pecuniary  value  thereof  in  the  dam- 
ages assessed.^** 

It  has  been  held  that,  to  entitle 
children  to  have  considered  as  an  el- 
ement of  their  damages  from  the  death 
of  their  father  loss  of  nurture,  instruc- 
tion, and  moral  and  physical  training, 


there  must  be  evidence  of  the  value  of 
decedent's  instruction  and  physical, 
moral,  and  intellectual  training,  and  not 
merely  inferences  which  may  arise  from 
evidence  that  he  rendered  them  occa- 
sional assistance  in  their  studies,  such 
as  a  parent  is  supposed  to  render  his 
children.io« 

In  general,  it  may  be  said  that,  to 
recover  in  behalf  of  children  for  care, 
training,  and  support  after  reaching 
majority,  there  must  be  some  evidence 
showing  that  they  had  a  reasonable  ex- 
pectation of  the  continuation  of  bene- 
fits of  this  character,  or  that  there  was  a 
reasonable  probability  that  they  would 
continue  to  receive  the  same.^*' 


aJ>03)  71  Ark.  258,  100  Am.  St.  Rep.  65. 
72  S.  \V.  893,  holding  that,  in  as60ft»ing  the 
damages  to  an  infant  for  the  death  of  its 
father  and  only  parent,  where  it  appears 
that  the  decedent  in  his  lifetime  was  an 
honest  hard-working  man  who  had  well 
provided  for  the  child  after  the  mother's 
death,  the  jury  may  consider  the  loss  of 
care,  support,  and  sustenance,  and  lost  ad- 
vantages in  the  way  of  training  and  educa- 
tion* 

St.  Louis,  T.  M.  &  S.  R.  Co.  v.  Sweet 
(1895)  60  Ark.  560,  31  S.  W.  671,  holding 
that,  where  the  proof  shows  that  the  de- 
cedent was  a  careful,  painstaking,  indus- 
trious, temperate,  and  trustworthy  man, 
.and  of  good  business  qualifications,  it  is 
sufficient  to  authorize  damages  for  the 
loss  to  his  children  of  his  training  and  in- 
struction. 

iWGoddard  v.  Enzler  (1905)  123  ni.  App. 
108,  affirmed  in  (1900)  222  111.  462,  78  N. 
E.  805,  holding  that  evidence  that  the  de- 
ceased was  a  man  of  careful  sober  habits, 
that  he  instructed  his  children  in  good 
behavior,  in  right  and  wrong,  to  obey  their 
parents,  and  to  go  to  church,  authorizes  a 
recovery  for  the  benefit  of  minor  children, 
as  damages  for  the  loss  of  parental  in- 
struction and  moral  training,  the  deceased 
leaving  a  widow  and  eight  children  rang- 
ing from  two  to  eight  years  of  age. 

St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Maddry 
(1893)   57  Ark.  306,  21  S.  W.  472,  11  Am. 


Neg.  Cas.  133,  holding  that  minor  children, 
for  the  death  of  their  father,  are  entitled 
to  recover  the  loss  of  instruction  and 
physical,  intellectual,  and  mental  training 
which  they  would  have  received  from  him 
had  he  lived,  it  appearing  that  he  was  a 
I  man  of  industrious  habits,  good  character, 
a  dutiful  father  who  tried  to  educate  his 
children  properly.  To  the  same  effect, 
where  the  father  was  a  man  of  industrious 
and  temperate  habits,  and  of  good  busi- 
ness qualifications,  see  St.  Louis,  I.  M.  & 
S.  R.  Co.  v.  Sweet  (1895)  60  Ark.  650,  31 
S.  W.  671. 

IM  Norfolk  &  W.  R.  Co.  v.  Holbrook 
(1915)  235  TJ.  S.  625,  69  L.  ed.  392,  35  Sup. 
Ct.  Rep.  143,  7  X.  C.  C.  A.  814. 

109  Walker  v.  Lake  Shore  &  M.  S.  R.  Co. 
(1897)  111  Mich.  618,  69  N.  W.  1114,  1 
Am.  Neg.  Rep.  267. 

llO'Cleburne  Electric  &  Gas  Co.  v.  Mc- 
Coy (1912)  —  Tex.  Civ.  App.  — ,  149  S. 
W.  534,  holding  that,  where  there  is  no 
evidence  that  minor  children  had  any  ex- 
pectation or  that  there  was  any  probabil- 
ity of  tlieir  receiving  anything  from  thi^ir 
father  after  reaching  their  majority,  had 
he  not  been  killed,  it  is  error  to  instruct  the 
jury,  as  to  the  measure  of  damages,  that 
they  may  include  the  reasonable  value  of 
the  nurture,  care,  and  education  which  the 
children  would  have  received  from  the  con- 
tinued life  of  the  father,  without  limiting 
the  same  to  their  minority.         A.  G.  S. 
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MICHAEL  CHILLETTI,    by  Next  Friend, 

Appt., 

V. 

MISSOURI,   KANSAS,    &    TEXAS    RAIL- 
WAY COMPANY. 

(102  Kan.  297,  171  Pac.  14.) 

Writ  —  service  on  railroad  agent  —  ef- 
fect on  receiver. 

Where   a   railway  corporation   has   been 

Headnote  by  Pobtbb,  J. 

I..R.A.1918C. 


placed  in  the  hands  of  a  receiver  under  an 
order  directing  him  to  take  into  his  posses- 
sion and  control  all  the  assets  and  property 
'  of  the  corporation  and  to  operate  the  rail- 
i  way,  service  of  summons,  in  an  action 
against    the    railway    corporation,   upon   a 

Note.  —  The  subject  of  service  of  process, 
after  appointment  of  receiver,  upon  person 
designated  by  statute  to  receive  service  for 
the  corporation,  is  discussed  in  the  note  to 
Ennest  v.  Pere  Marquette  R.  Co.  47  L.R.A. 
(N.S.)  179;  and  see  later  case,  Gursky  v. 
Blair,  L.R.A.1916F,  359. 
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station  agent  who  is  in  the  employ  of  the 
receiver,  and  who  had  formerly  occupied  the 
same  position  for  the  corporation,  is  not 
good  service  as  to  the  corporation. 
For  other  caseSy  see  Writ  and  Process,  II.  b, 
in  Dig.  1-52  N.  8. 

(January  12,  1918.) 

APPEAL  by  plaintiff  from  an  order  of 
the  District  Court  for  Cherokee  County 
sustaining  a  motion  to  set  aside  the  serv- 
ice of  summons  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  occurred  prior  to  the  appoint- 
ment of  a  receiver  of  the  defendant  com- 
pany.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  Stephens,  for  appellant: 

If  the  railway  corporations  made  some 
man  its  agent  to  act  for  it  from  day  to 
day  in  business  matters  in  which  it  had  no 
right  to  act,  it  cannot  be  lieard  to  say 
thereafter  that,  by  reason  of  the  fact  that 
it  was  acting  unlawfully  when  it  was  with- 
in the  jurisdiction  of  this  court  and  when 
summons  was  served  upon  it,  such  service 
is  therefore  not  good. 

Ennest  v.  Pere  Marquette  R.  Co.  176 
Mich.  398,  47  L.R.A.(N.S.)  179,  142  N.  W. 
567,  Ann.  Cas.  1915B,  594;  State  v.  Port 
Roval  &  A.  R.  Co.  84  Fed.  67;  Stewart  v. 
Harmon,  98  Fed.  190;  Brockert  v.  Central 
Iowa  R.  Co.  82  Iowa,  369,  47  N.  W.  1026; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Cauble,  46 
Ind.  277;  Barnhart  v.  Michigan  C.  R.  Co. 
176  Mich.  406,  142  N.  W.  570;  Faltiska  v. 
Xew  York,  L.  E.  &  W.  R.  Co.  12  Misc.  478, 
33  N.  Y.  Supp.  679,  affirmed  in  151  N.  Y. 
650,  46  N.  E.  1146;  Farris  v.  Richmond  & 
D.  R.  Co.  115  N.  C.  600,  20  S.  E.  167; 
Grady  v.  Richmond  &  D.  R.  Co.  116  N.  C. 
952,  21  S.  E.  304;  Wert  v.  Keim,  2  Pa.  Co. 
Ct.  405;  Simpson  v.  East  Tennessee  V.  k 
G.  R.  Co.  89  Tenn.  304,  15  S.  W.  735; 
Anderson  v.  Buffalo,  N.  Y.  &  P.  R.  Co.  2 
Pa.  Co.  Ct.  402;  Georgia  Southern  R.  Co. 
V.  Bigelow,  68  Ga.  219;  Hill  v.  Baltimore 
&  0.  R.  Co.  7  Pa.  Dist.  R.  473;  Howard  v. 
Chesapeake  &  0.  R.  Co.  11  App.  D.  C.  300; 
Eddy  V.  Lafayette,  163  U.  S.  456,  41  L.  ed. 
225,' 16  Sup.  Ct.  Rep.  1082,  affirming  1  C.  C. 
A.  441,  4  U.  S.  App.  247,  49  Fed.  807; 
Central  Trust  Co.  v.  St.  Louis  A.  &  T.  R. 
Co.  40  Fed.  426;  Peterson  v.  Baker,  78 
Kan.  337,  97  Pac,  373;  Proctor  v.  Missouri, 
K.  &  T.  R.  Co.  42  Mo.  App,  124;  Jacobs 
v.  Blair,  167  App.  Div.  601,  142  N.  Y. 
Supp.  897. 

Defendant  absolutely  failed  to  impeach 
the  sheriff's  return  when  it  failed  to  make 
affirmative  proof  that  the  Missouri,  Kansas, 
&  Texas  Railway  Company  was  not  in  Co- 
lumbus, Kansas,  tlirough  E.  R.  Lane,  who 
acted  as  its  agent  in  the  collecting  of 
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freight  and^bills  due  antedating  the  appoint- 
ment of  the  receiver,  and  making  such  re- 
mittances direct  to  the  corporation,  and 
receiving  receipts  therefrom. 

Huntington  v.  Crouter,  33  Or.  408,  72 
Am.  St.  Rep.  726,  54  Pac.  208;  Goddard  v. 
Harbour,  56  Kan.  749,  54  Am.  St.  Rep.  608, 
44  Pac.  1055;  Davant  v.  Carlton,  53  Ga. 
491;  Wilson  v.  Shipnuin,  34  Neb.  573,  33 
Am.  St.  Rep.  660,  62  N.  W.  576. 

Messrs.  W.  W.  Brown,  James  W.  Reid, 
and  A.  F.  Williams,  for  appellee: 

The  return  of  the  sheriff  was  void  on  its 
face  because  it  does  not  affirmatively  show 
that  the  service  was  had  upon  some  person 
designated  by  the  statute  as  a  proper  per- 
son upon  whom  service  of  summons  could 
be  made. 

Union  P.  R.  Co.  v.  Pillsbury,  29  Kan.  652. 

Only  those  matters  which  are  within  the 
personal  knowledge  of  the  sheriff  or  the 
officer  serving  the  writ  are  presumed  to  be 
true;  and  any  matter  as  to  which  his  in- 
formation must  be  based  upon  inquiry,  or 
upon  information  received  from  someone 
else,  may  be  rebutted  by  proof. 

Bond  v.  Wilson,  8  Kan.  228,  12  Am.  Rep. 
466;  Starkweather  v.  Morgan,  15  Kai^  274. 

The  person  upon  whom  the  summons  is 
served  must  be  in  the  employ  of  such  com- 
pany or  corporation. 

LeRoy  &  C.  Valley  Air  Line  R.  Go.  v.  Sidell^ 
62  Kan.  349,  63  Pac.  699;  Union  P.  R.  Co. 
V.  Smith,  69  Kan.  86,  62  Pac.  102;  St. 
Louis  &  S.  F.  R.  Co.  v.  Bricker,  66  Kan. 
326,  69  Pac.  328,  12  Am.  Neg.  Rep.  438; 
Cincinnati  &  M.  R.  Co.  v.  Orme,  1  Ohio  C. 
C.  511,  1  Ohio  C.  D.  286;  Cain  v.  Seaboard 
Air-Line  R.  Co.  7  Ga.  App.  461,  67  S.  E. 
127. 

Porter,  J.,  delivered  the  opinion  of  the 
court: 

The  trial  court  sustained  a  motion  to 
set  aside  the  service  of  summons,  and  the 
plaintiff  appeals. 

The  action  was  brought  October  4,  1915. 
to  recover  against  the  railway  company  for 
injuries  alleged  to  have  occurred  several 
years  prior  thereto.  In  September,  1015. 
by  an  order  of  the  Federal  court,  a  re<*eiver 
was  appointed  for  the  railway  company » 
and  all  the  property  and  assets  of  the  cor- 
poration of  every  kind  and  nature,  and 
wherever  situated  or  found,  was  bv  the 
order  of  the  court  taken  out  of  its  hand* 
and  turned  over  to  the  receiver,  who  wa* 
ordered  to  operate  the  same. 

The  summons  was  served  upon  E.  B. 
Lane,  and  the  return  recites  that  **the  sa'.tl 
E.  R.  Lane  being  the  general  station  agent 
and  representative  of  said  defendants  and 
each  of  them  in  said  capacity,  the  president, 
vice   president,  treasurer,   secretary,  chair- 
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man  of  the  board  of  directors,  or  other  chief 
officers  not  being  found  in  my  comity,  and 
the  said  defendants  or  either  of  tliem,  not 
having  designated  any  person  or  officer  upon 
whom  seryice  of  process  could  be  made 
under  the  provision  of  the  statute/' 

Section  72  of  the  Civil  Code  <Qen.  Stat. 
1915,  §  6968 ) ,  which  provides  ior  the  man- 
ner of  service  of  summons  on  a  railroad 
corporation,  reada:  "Such  process  may  be 
served  on  any  local  superintendent  of  re- 
pairs, freight  agent,  agent  to  sell  tickets, 
or  station  keeper  of  such  company  or  cor- 
poration in  such  county,  or  such  process  may 
be  served  by  leaving  a  copy  thereof  at  any 
depot  or  station  of  such  company  or  cor- 
poration in  such  county,  with  some  person 
in  charge  thereof  and  in  the  employ  of  such 
company  or  corporation,  and  such  service 
shall  be  held  and  deemed  complete  and 
effectual." 

It  is  the  contention  of  plaintiff  that  the 
testimony  taken  on  the  hearing  of  the  mo- 
tion conclusively  establishes  that  E.  R. 
Lane,  at  the  time  the  summons  was  served, 
was  the  station  agent  of  the  defendant.  He 
testified  in  substance  that  the  duties  per- 
formed by  him  in  the  office  and  at  the  sta- 
tion had  been  the  same  during  the  last 
five  years,  and  that  after  the  appointment 
of  the  receiver  he  had  performed  certain 
services  for  the  railway  company  which  con- 
sisted of  looking  after  a  number  of  collec- 
tions for  services  rendered  by  the  railway 
company  previous  to  the  appointment  of  the 
receiver ;  that  he  had  never  been  discharged 
by  the  railway  company,  except  as  he  was 
notified  by  a  circular  letter  sent  to  all  the 
employees  at  the  time  the  receiver  was  ap- 
pointed. There  is  a  stipulation  that  after 
the  receivership  the  name  of  the  Missouri, 
Kansas,  &  Teicas  Railway  Compaiiy  re- 
mained uncanceled  on  all  stationery  and 
forms  of  printed  blanks  just  as  it  had  been 
previous  to  the  appointment  of  the  receiver. 

The  findings  of  the  court  are  tha4;  the  re- 
ceiver took  charge  of  the  property  about 
September  26,  1916,  and  that  £.  R.  Lane 
proceeded  to  look  after  the  business  imder 
the  employment  of  the  receiver,  otherwise 
performing  practically  the  same  duties  as 
those  he  had  been  performing  in  the  past; 
that  other  than  by  circular  letter  to  all  the 
employees  notifying  them  of  the  receiver- 
ship, he  had  not  been  formally  discharged 
by  the  company;  and  that  in  the  first  two 
or  three  months  following  the  receivership 
he  collected  a  number  of  small  items  of 
freight  and  remitted  them  to  the  railway 
company  as  he  was  directed  to  do  as  gen- 
eral freight  and  ticket  agent  at  Columbus; 
and  that  he  was  receipted  for  the  same 
by  the  railway  company,  and  not  by  the 
receiver. 
L.R.A.1918C. 


In  our  opinion  the  order  setting  aside 
the  service  nmst  be  afiirmed.  Whatever 
duties  the  station  agent  performed  after 
the  appointment  of  the  receiver,  he  per* 
formed  as  agent  of  the  receiver.  Under  the 
terms  of  the  order  appointing  the  receiver, 
the  station  agent  was  not  in  a  position 
where,  in  the  conduct  of  the  same  business, 
he  could  serve  two  masters.  All  the  prop- 
erty and  assets  of  the  defendant  company 
were  taken  out  of  its  control  and  placed 
in  the  hands  of  the  receiver  to  control  and 
operate.  If  all  the  former  employees  of 
the  railway  company  continued  to  be  the 
agents  of  the  company  until  they  could  be 
individually  notified  of  their  discharge  and 
re-employment  by  the  receiver,  an  intoler- 
able situation  would  arise  not  contem- 
plated by  the  order  of  the  court,  and  one 
which  would  benefit  neither  the  public  nor 
the  property.  No  formal  discharge  by  the 
railway  company  of  its  former  employees 
was  required  in  order  to  sever  the  relation 
of  employer  and  employee.  That  resulted 
immediately  on  the  making  of  the  order  ap- 
pointing the  receiver.  The  railway  cor- 
poration was  not  dissolved  by  the  appoint- 
ment; is  still  exists  as  a  legal  entity,  and 
it  may  have  agents  for  certain  purposes; 
but  no  pers(»  in  the  employ  of  the  receiver, 
in  operating  the  railway  or  in  handling  any 
of  the  assets  or  property  of  the  railway 
company,  can  be  regarded  as  the  agent  of 
the  company  merely  because  of  the  duties 
performed  by  him.  Whatever  any  servant, 
agent,  or  employee  does  in  conxbection  with 
the  operation  or  control  of  any  of  the  assets 
or  property  of  the  railway  company  is  per- 
formed as  agent  of  the  receiver,  and  not 
of  the  company. 

The  fact  that  the  name  of  the  railway 
company  remained  on  the  blanks  used  by 
the  receiver  in  the  conduct  of  the  business 
is  of  no  probative  force,  any  more  than 
the  fact  that  the  name  on  the  cars  and 
engines  of  the  company  was  not  changed.. 
In  Union  P.  R.  Co.  v.  Smith,  59  Kan.  80, 
52  Pac.  102,  the  question  arose  over  the 
admissibility  of  testimony  to  the  effect  that 
the  engine  causing  the  injury  was  a  Union 
Pacific  engine,  and  that  the  employees  were 
employees  of  the  Union  Pacific,  and  it  was 
said  in  the  opinion:  ^^In  speaking  of  a 
railroad  in  the  hands  of  receivers,  it  is 
usually  designated  by  the  name  of  the  road, 
or  of  the  corporation  owning  it,  rather  than 
that  of  the  receivers.  No  confusion  ordi- 
narily arises,  and  there  is  none  in  this  case. 
Proof  that  the  property  was  Union  Pacific 
property  was  competent  evidence  against 
the  receivers,  whose  duty  it  was  to  have 
charge  of  the  property.  Proof  that  the 
employees  were  Union  Pacific  employees 
was  good  proof  that  they  were  employees 
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of  the  receivers,  when  the  fact  became  clear- 
ly establiahed  that  the  receivers  had  entire 
and  exclusive  control  of  all  the  properties 
of  the  company  and  of  the  transaction  of 
all  its  business."  p.   85. 

In  St.  Louis  &  S.  F.  R.  Co.  v.  Bricker, 
65  Kan.  321,  69  Pac.  328,  12  Am.  Neg.  Rep. 
438,  the  question  involved  was  whether  or 
not  an  employee  of  the  receiver  was  also  an 
employee  of  the  corporation,  the  principal 
contention  being  that  the  corporation  was 
not  liable  for  an  injury  occasioned  by  the 
negligence  of  the  employees  of  the  receiver. 
It  was  said  in  the  opinion:  "The  princi- 
ple of  respondeat  superior  has  no  applica- 
tion. The  receivers  were  the  officers  of  the 
court  and  not  the  agents  of  the  corpora- 
tion, and  the  corporation  is  not,  therefore, 
liable  for  the  acts  of  the  receivers,  or  the 
acta  of  their  employees."  p.  326. 

Because  the  corporation  could  only  be 
liable  in  consequence  of  some  negligence  of 
its  own  agents  or  employees,  it  was  held 
that  the  company  was  not  liable.  It  was 
said  in  the  opinion:  *'The  plaintiff,  when 
injured,  was  not  an  employee  of  the  cor* 
poration,  and  his  injuries  are  not  the  result 
of  the  negligent  act  of  any  agent  of  the 
corporation  or  of  the  mismanagement  of 
any  engineer  or  employee  of  the  corpora- 
tion." p.  327. 

The  same  question  involved  here  has 
arisen  in  a  number  of  cases.  The  decisions, 
however,  are  controlled  by  statutes,  some 
of  which  differ  from  our  provision  as  to 
the  manner  of  service  upon  a  railway  com- 
pany. A  case  directly  in  point  is  Cain  v. 
Seaboard  Air-Line  R.  Co.  7  Ga.  App.  461, 
G7  S.  E.  127.  It  was  there  held  that 
"service  of  a  suit  against  a  corporation  in 
the  hands  of  a  receiver,  by  serving  an  agent 
of  the  receiver,  which  agent  had  formally 
occupied  the  same  position  for  the  corpora* 
tion,  is  not  good  service  as  to  the  corpora- 
tion, (a)  because,  in  order  for  service  upon 
a  corporation  to  be  effective  by  reason  of 
service  upon  an  agent,  the  agent  must  at 
the  time  of  service  be  in  fact  the  agent  of 
the  corporation;  and  (b)  because,  when  a 
corporation  is  in  tiie  hands  of  a  receiver 
who  is  conducting  its  busineus,  the  agents 


and  employees  are  no  longer  those  of  the 
corporation,  but  are  the  agents  of  the  re- 
ceiver. Cherry  v.  North  &  South  R.  Co.  59 
Ga.  447;  Henderson  v.  Walker,  55  Ga.  481; 
Ocean  S.  S.  Co.  v.  Wilder,  107  Ga.  220,  3a 
S.  E.  179."  p.  462. 

It  is  argued  that  the  court  committed  er- 
ror in  ignoring  certain  presumptions.  It  is 
Faid  in  the  briefs  "that  it  is  the  legal  duty 
of  a  sheriff,  in  serving  papers,  to  make  due 
inquiry  as  to  the  identity  of  the  person  on 
whom  such  papers  are  served,  and  in  all 
cases,  until  the  contrary  is  shown  by  a  clear 
preponderance  of  the  evidence,  the  pre> 
sumption  is  that  such  officer  has  performed 
his  duty  and  his  return  speaks  the  truth." 

The  sheriff  made  due  inquiry  as  to  the 
identity  of  the  person  on  whom  he  served 
the  papers,  and  there  is  no  question  aa  to 
the  correctness  of  the  return  in  this  respect. 
He  did,  in  fact,  serve  the  papers  on  E.  R. 
Lane,  who  was  the  station  agent;  but  when 
the  order  of  the  court  appointing  the  re- 
ceiver was  introduced  in  evidence,  it  was 
shown  that  the  sheriff  was  mistaken  in 
stating  that  Lane  was  the  agent  of  the 
railway  company. 

It  is  seriously  contended  that,  because  the 
court  reserved  the  right  to  modify  the  order 
and  to  enlarge  or  diminish  the  duties  of 
the  receiver,  it  devolved  on  the  defendant 
to  show  that  some  other  order  had  not  been 
made  in  the  meantime  authorizing  the  rail- 
way company  to  operate  or  control  its 
property.  The  presiunption,  however,  is 
that  the  order  continued  in  force  and  effect 
until  the  contrary  is  shown.  Again,  it  is 
said  that  "there  is  no  evidence  properly 
admitted  even  tending  to  overturn  the  pre- 
sumption that  the  receiver  acted  ivithin 
his  authority  when  he  permitted  the  rail- 
way company,  through  its  agent  Lane,  to 
remain"  at  the  station  and  ''collect  for  it 
outstanding  accounts,"  etc. 

Tlie  contention  bega  the  question  by  as- 
suming that  Lane  was  the  agent  of  the 
railway  company. 

The  judgment  is  affirmed. 

Petition  for  rehearing  denied  March  15, 
1918. 


ftllSSOXJRT  StrPRKME  COURT. 

(Division  Xo<  2.) 

STATE  OF  MISSOURI 

V. 

SWIFT  &  COMPANY  et  al. 

(—  Mo.  — ,  200  S.  W.  10G6.) 

Food  —  foTbiddlng  sale  —  delivery  — 
liability. 

A  nonresident  doing  business  in  another 

L.R.A.irnsc. 


state  cannot  be  convicted  of  keeping  on. 
hand  for  sale  colored  oleomargarin  contrary 
to  state  statutes,  by  reason  of  the  fact  that,, 
upon  receiving  a  telephone  order  for  a  quan- 
tity of  the  commodity  by  a  resident  of  the 

IT  »  .1-11  1.    ■  1  I         _  - 

Note.  —  Under  the  form  of  statute  in- 
volved in  State  v.  Swift  &  Co.,  the  decisive 
question  was  whether  the  defendant  had 
kept  the  commodity  on  hand  "for  the  pur- 
pose of  sale,*'  and  not  merely  the  question 
where  the  sale  was  actually  deemed  to  have 
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state,  he  plaeed  such  quantity  in  a  yehiele 
and  brought  it  into  the  state  for  delivery. 
For  other  cases,  see  Food,  in   Dig,   1-^52 

N.  8. 

(February  16,  1918.) 

CERTIFICATION  by  the  St.  Louis  Court 
of  Appeals  for  determination  by  the  Su- 
preme Court  of  questions  arising  upon  ap- 
peal by  defendants  from  a  judgment  affirm- 
ing a  judgment  of  the  Court  of  Criminal 
Correction  convicting  them  of  illegally  sell- 
ing imitation  butter.     Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  A.  A  J.  F.  Lee  and  James  A. 
Waeclitep,  for  defendants: 

The  evidence  was  not  sufficient  to  support 
a  conviction. 

?tate    V,    Rosenberger,    212   Mo.    650,    20 

L.R.A.(N.S.)  284,  126  Am.  St.  Rep.  580,  111 

S.  W.  509  i  State  v.  Wingfield,  115  Mo.  428, 

37  Am.  St.  Rep.  406,  22  S.  W.  363;  Kerwin 

v.  Doran,  29  Mo.  App.  397;  Glass  v.  Blazer 

Bros.    91    Mo.    App.    564;    Cunningham    v. 

Ashbrook,  20  Mo.  553;  Third  Nat.  Bank  v. 

Smith,   107   Mo.   App.   178,   81   S.   W.   215; 

Ober  V.  Carson,  62  Mo.  209;  State  v.  Newell, 

140  Mo.  282,  41  S.  W.  751;   Longsdorff  v. 

Meyers,  171   Mo.  App.  256,  157  S.  W.  85; 

Bass   V.    Walsh,    39    Mo.    192;    Wheless    v. 

Meyerschmid  Grocer  Co.  140  Mo.  App.  572, 

120  S.  W.  708;  Benjamin,  Sales,  5th  ed.  2; 

State  V.  Scott,  —  Mo.  App.  — ,  189  S.  W. 

1101;  Garbracht  v.  Com.  96  Pa.  449,  42  Am. 

Rep.   550;    Com.   v.   Hess,   148   Pa.    98,   17 

L.R.A.   176,  33  Am.  St.   Rep.  810,  23  Atl. 

977;   Williston,   Sales,   1909   ed.   353,   547; 

Williams  v.  Gray,  39  Mg.  204;  Rosenberger 

V.  Pacific  Exp.  Co.  241  U.  S.  47,  60  L.  ed. 

880,  36  Sup.  Ct.  Rep.  510;  American  Exp. 

Co.  V.  Iowa,  196  U.  S.  134,  49  L.  ed.  417, 

25  Sup.  Ct.  Rep.  182;  Leisy  v.  Hardin,  135 

U.  S.  100,  34  L.  ed.  128,  3  Inters.  Com.  Rep. 

36,   10  Sup.  Ct.  Rep.  681;   I^uisville  &  N. 

R.   Co.  V.  F.  W.  Cook  Brewing  Co.  223  U. 

S.  70,  56  L.  ed.  355,  32  Sup.  Ct.  Rep.  189; 

Kirmeyer  v.  Kansas,  230  U.  S.  668,  59  L. 

ed.    721,   35    Sup.    Ct.   Rep.    419;    Rossi   v. 

Pennsylvania,  238  U.  S.  62,  69  L.  ed.  1201, 

35    Sup.   Ct.   Rep.   677;    Jewell  Tea  Co.   v. 

Lee's  Summit,  189  Fed.  280. 

^Tessrs.  Frank  W.  McAllister,  Attorney 
General,  and  S.  E.  Skclley,  Assistant  At- 
torney General,  for  the  State: 

Evidence    of    delivery    by    defendants    of 


colored  oleomargarin  to  a  eustoiider  is  proof 
of  "sale"  or  "offer  lor  sale,"  in  violation 
of  the  statute. 

People  V.  Koch,  19  Misc.  634,  44  N.  Y. 
Supp.  387;  People  v.  McDermott  Dairy  Co. 
122  X.  Y.  Supp.  294;  Willis  v.  Standard 
Oil  Co.  60  Minn.  296,  62  N.  W.  652;  Com. 
v.  Gordon,  169  Maes.  8,  33  N.  E.  709;  Peo- 
ple V.  Lewis,  138  App.  Div.  673,  122  N. 
Y.  Supp.  1026. 

Uncontradicted  evidence  of  a  delivery  of 
colored  oleoniargarin  by  defendants  to  a  cub^ 
tomer  in  the  city  of  St.  Louis  is  sul&oient 
to  make  out  a  prima  facie  ease  against  de- 
fendaota. 

People  v.  Koch,  19  Misc.  634,  44  N.  Y. 
Supp.  387;  People  v.  McDermott  Dairy  Co, 
122  N.  Y.  Supp.  294. 

Whore,  by  the  terms  of  the  oontraact  of 
sale,  the  seller  is  required  to  send,  forward^ 
or  deliver  the  goods  to  the  buyer  or*to  some- 
one for  him,  at  a  designated  place,  title 
thereto  does  not  vest  in  the  buyer  until  the 
transportation  is  at  an  end,  or  the  goods 
are  delivered  in  accordance  with  the  con- 
tract. 

35  Cyc.  302,  303;  Benjamin,  Sales,  dth 
ed.  1906,  pp.  322,  323;  Williston,  Sales, 
§  280,  pp.  405-407;  Tiffany,  Sales,  2d  ed. 
p.  166;  24  Am.  ft  Eng.  £nc.  Law,  1060; 
Hening  ▼.  Powell,  3d  Mo.  468;  Hance  v. 
Wabash  &  W.  R,  Co.  62  Mo.  App.  «3; 
Taussig  V.  Southern  Mill  &  Land  Co.  124 
Mo.  App.  209,  101  S.  W.  602;  Scharff  v. 
Meyer,  133  Mo.  428»  54  Am.  St.  Rep.  672, 
34  S.  W.  858;  American  Metal.  Co.  V. 
Daugherty,  204  Mo.  71,  102  S.  W.  538; 
Hunter  Bros.  Mill.  Go.  v.  Kramer  Bros.  71 
Kan..  468,  80  Pac.  968;  Com.  v.  Adair,  121 
Ky.  689,  89  S.  W.  1130;  Hagins  v.  Combs, 
102  Ky.  165,  43  8.  W.  222;  A.  J.  Neimeyer 
Lumber  Co.  v.  Burlington  &  M.  River  R. 
Co.  54  Neb.  321,  40  L.R.A.  534,  74  N.  W. 
670;  Taylor  v.  Cole,  111  Mass.  363;  Buck- 
ingham  v.  Dake,  50  C.  C.  A.  492,  112  Fed. 
270. 

The  use  of  such  words  as  "sold"  and  "pur- 
chased'' in  the  invoice,  order,  or  other  evi- 
dence of  transactions  concerning  the  trans- 
fer of  personal  property,  is  not  conclusive 
evidence  of  completed  contract,  and  does 
not  necessarily  imply  a  change  of  title  in  the 
goods. 

Cunningham  Iron  Co.  v.  Warren  Mfg.  Co. 
80  Fed.   878;   Gallup  v.  Sterling,  22  Misc. 


taken  place.  The  two  questions,  however, 
are  very  closely  related.  Of  course,  if  upon 
the  facts  of  the  case  the  place  of  sale  by  de- 
fendant could  be  fixed  in  Illinois,  it  would 
be  clear  that  there  was  no  keeping  for  the 
purposes  of  sale  in  Missouri.  In  this  con- 
nection, see  the  note  to  Fisher  v.  Com.  44 
I-.R-A.(N.S.)  435,  dealing  with  the  subject 
of  the  place  of  sale  of  intoxicating  liquor, 
J..R.A.11)18C. 


and  especially  the  part  of  the  note  begin- 
ning at  page  463,  citing  the  cases  where 
the  delivery  is  effected  without  the  aid  of 
a  common  carrier. 

Various  questions  arising  under  statutes 
regulating  the  sale  of  oleomargarin  may  be 
found  by  consulting  the  L.R.A.  Indexes  un- 
der the  title,  "Food,"  subtitle,  **01eomar- 
garin." 
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072,  49  N.  Y.  Supp.  945;  Blackwood  v.  Cut- 
ting Packing  Co.  76  Cal.  212,  9  Am.  St. 
Rep.  199,  18  Pac.  248;  Shainwald  v.  Cody, 
92  Cal.  83,  28  Pac.  101;  Brooks  v.  Libby, 
89  Me.  151,  36  Atl.  66. 

White,  C,  filed  the  following  opinion: 

The  assistant  prosecuting  attorney  of  St. 
Louis  court  of  criminal  correction  filed  in- 
formation in  that  court  charging  that  the 
defendants  "did  on  the  4th  day  of  October, 
1915,  unlawfully  and  wilfully  offer  for  sale, 
and  keep  on  hand  for  the  purpose  of  sale, 
to  Stocker  Brothers,  a  corporation,  a  sub- 
stance" which  is  described  as  composed  of 
animal  fat,  etc.,  and  colored  in  imitation 
of  butter.  The  charge  is  a  violation  of 
§  651,  Rev.  Stat.  1909.  The  case  was  first 
appealed  to  this  court  (270  Mo.  694,  195 
S.  W.  996)  and  transferred  to  the  St. 
liouis  court  of  appeals  for  want  of  juris- 
diction. On  a  hearing,  a  majority  of  the 
St.  Louis  court  of  appeals  ( —  Mo.  App. 
— ,  198  S.  W.  457)  held  that  the  evidence 
sustained  the  verdict  of  guilty  as  charged 
in  the  information,  but  Judge  Reynolds 
of  that  court,  dissenting,  caused  the  same 
to  be  certified  to  this  court  on  the  ground 
that  the  majority  opinion  was  in  conflict 
with  the  decision  of  the  Kansas  City  court 
of  appeals  in  the  case  of  ^State  y.  Scott, 
reported  in  —  Mo.  App.  — ,  189  S.  W,  1191, 
and  with  the  decision  of  this  court  in  the 
case  of  State  v.  Rosenberger,  212  Mo.  648, 
20  L.R.A.(N.8.)  284,  126  Am.  St.  Rep.  580, 
111  8.  W.  609. 

The  evidence  shows  that  fhA  defendant 
Swift  &  Company  had  what  is  called  a 
''plant"  in  East  St.  Louis,  Illinois,  and  that 
the  defendant  Hunter  was  manager  of  the 
business  of  that  corporation  at  that  place. 
Stocker  Brothers  was  a  corporation  engaged 
in  the  grocery  business  in  the  city  of  St. 
Louis,  Missouri.  On  October  4,  1915,  some- 
one representing  Stocker  Brothers  in  St. 
Louis  called  Swift  &  Company  in  East  St. 
Louis  on  the  telephone  and  ordered  150 
pounds  of  colored  Lincoln  oleo.  That 
amount  of  that  commodity,  being  five  30- 
pound  cases,  wa^i  then  separated  from  the 
general  stock,  loaded  into  a  wagon  belong- 
ing to  Swift  &  Company,  hauled  to  Stocker 
Brothers*  store  in  St.  Louis,  Missouri,  and 
there  delivered;  the  price  for  the  same  was 
charged  to  Stocker  Brothers  by  Swift  & 
Company,  and  the  bill  was  paid  November 
26,  1915. 

Tliere  is  no  dispute  that  this  commodity 
was  of  a  character  condemned  by  the  stat- 
ute. The  defendants  were  arrested  on  the 
information  above  set  out,  with  the  result 
as  mentioned.  It  was  held  by  a  majority  of 
the  St.  Louis  court  of  appeals  that  the  olco- 
margarin  in  question  was  kept  on  hand  by 
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the  defendants  in  the  city  of  St.  liouis  for 
the  purpose  of  sale.  While  the  statute  is 
leveled  at  a  sale  of  oleomargarin  colored  so 
as  to  resemble  butter,  as  well  as  keepin^^ 
the  same  on  hand  for  sale,  the  information 
does  not  charge  a  sale,  but  charges  the  keep- 
ing on  hand  and  offering  for  sale. 

Tliis  case  differs  from  the  case  of  State 
V.  Rosenberger,  supra,  which  concerns  the 
sale  of  liquor  by  a  firm  in  Kansas  City 
on  an  order  from  a  dealer  in  Webster  coun- 
ty, Missouri,  a  local  option  county.  The 
liquor  was  delivered  to  the  railroad  and 
shipped  C.  0.  D.  It  was  held  that  the  salt? 
took  place  in  Kansas  City,  and  not  in  Web- 
ster county,  and  therefore  was  not  in  viola- 
tion of  the  Local  Option  Law.  The  Rosen- 
berger Case  was  followed  in  the  Scott  Case, 
and  in  other  cases  where  liquor  was  the 
subject  of  the  sale.  In  those  cases  delivery 
to  a  carrier  C,  O.  D.  was  held  to  be  de- 
livery to  the  purchaser.  In  this  case.  Swift 
&  Company  sent  their  own  wagon  with  the 
oleomargarin  to  Stocker  Brothers'  place  ot 
business  in  St.  Louis.  The  bill  accompany- 
ing the  goods  bears  the  mark  C.  A.  F.  E., 
which  was  explained  by  Mr.  Hunter  to  mean 
cost  of  goods  and  delivery  charges ;  that  the 
price  paid  defendants  included  those  items. 

The  rule  in  this  state  in  sales  of  this 
character  is  that,  where  anything  remains 
to  be  done  between  the  parties  before  the 
property  is  delivered,  as  separating  the 
specific  quantity  from  a  larger  amount,  or 
identifying  it,  the  sale  is  not  complete;  but 
after  the  separation  for  the  purpose  of  de- 
livery, when  there  is  nothing  further  to  be 
done  except  to  deliver  the  goods,  the  sale 
is  complete  and  the  title  passes.  Third  Nat. 
Bank  v.  Smith,  107  Mo.  App.  loc.  cit.  190, 
81  S.  W.  215;  Longsdorff  v.  Meyers,  171 
Mo.  App.  255,  157  S.  W.  86.  The  only 
thing  that  was  lacking  in  this  case  was  the 
separation  of  the  goods  from  the  general 
stock.  After  they  were  separated  and  segre- 
gated by  placing  them  in  the  wagon  for 
the  purpose  of  delivery,  it  would  look  as  if 
the  contract  of  sale  was  complete  at  that 
time  and  title  passed,  as  would  have  been 
the  case  if  Swift  &  Company  had  had  only 
five  cases  of  oleomargarin  and  Stocker 
Brothers  had  been  in  the  store  at  the  time, 
designated  the  five  cases,  and  agreed  upon 
the  terms  of  purchase. 

It  seems  to  make  no  difference  that  the 
goods  were  not  paid  for  at  the  time,  but 
charged  to  the  purchaser's  account.  It  is 
held  usually  that,  where  a  contract  of  sale 
is  made  for  a  specific  article  to  be  charged 
for,  and  where  there  is  nothing  more  to 
do  except  to  deliver  it  and  collect  the  price, 
the  contract  of  sale  is  complete  without 
delivery  and  without  payment.  Com.  v. 
Hess,  148  Pa.  98,  17  L.R.A.  176,  33  Am.  St. 
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Rep.  810,  23  Atl.  977;  State  v.  Davis,  62 
W.  Va.  600,  14  L.R.A.(N.8.)  1142,  60  8.  B. 
584.  In  the  Hess  Case  the  seller  conducted 
a  wholesale  liquor  business  at  a  place  whei« 
it  was  lawful  to  do  so,  but  delivered  the 
liquor  in  <yne8tion  to  the  purchaser  in  terri- 
tories where  it  was  unlawful,  and  it  was 
held  that  the  sale  was  complete  at  the 
seller's  place  of  business,  where  the  goods 
were  separated  from  the  general  stock  and 
the  price  charged  to  the  purchaser. 

For  the  purpose  of  this  case  it  is  not  nec- 
essary to  hold  tliat  the  sale  under  con- 
sideration was  complete  in  the  state  of 
Illinois.  The  defendant  is  charged  not  with 
selling,  but  with  keeping,  the  forbidden 
commodity  on  hand  for  the  purpose  of  sale, 
and  it  becomes  important  to  ascertain  what 
is  a  ''sale"  for  the  purpose  of  which  the 
oleomargarin  was  all4^ged  to  have  been  kept. 
Nor  are  we  concerned  with  the  Statute  of 
Frauds,  nor  the  effect  of  nondelivery  upon 
the  rights  of  thifd  pereons.  A  contract  of 
sale  may  be  fully  executed  so  that  title 
passes,  or  it  merely  may  be  exeoatety. 
Cunningham  v.  Ashbrook,  20  Mo.  653; 
Third  Nat.  Bank  v.  Smith,  107  Mo.  App. 
178,  81  8.  W.  215.  In  general,  the  accept- 
ance of  an  order  by  the  person  on  whom  the 
order  is  made  is  a  binding  agreement  be- 
tween the  partiee,  although  there  is  no  com- 
pletely executed  contract  of  sale.  As  said 
in  the  case  of  Cunningham  v.  Ashbrook,  20 
Mo.  556:  ''The  term  'sale,'  however,  in  its 
largest  sense,  may  include  every  agreement 
for  the  transferring  of  ownership,  whether 
immediate  or  to  be  completed  afterwards; 
and  goods,  in  reference  to  the  disposition 
of  them  by  sale,  may  be  considered  as  exist- 
ing separately  and  ready  for  immediate  de- 
livery, or  as  a  part  of  a  larger  mass  from 
which  they  must  be  separated  by  counting, 
weighing,  or  measuring,  or  as  goods  to  be 
hereafter  procured  and  supplied  to  the 
buyer,  or  to  be  manufactured  for  his  use." 

Then  we  have  this  situation:  Here  was 
a  binding  contract  entered  into  between 
these  parties  whereby  the  owner  agreed  to 
ftell  and  deliver  certain  goods  to  the  pur- 
chaser. The  goods  were  separated  from  the 
general  stock  for  the  purpose  of  such  deliv- 
ery ;  they  were  placed  in  a  wagon  and  taken 
to  St.  Louis  in  pursuance  of  that  purpose, 
and  delivered  there.  By  what  stretch  of 
construction  could  it  be  said  that  Swift  & 
Company  kept  those  goods  on  hand  for  even 
an  instant  of  time  for  the  purpose  of  sale 
in  St.  Louis?  Stocker  Brothers  undoubted- 
ly kept  oleomargarin  for  sale,  and  sold  it  in 
St.  Louis,  but  whether  there  was  a  pro- 
ceeding against  them  does  not  appear. 

A  sale  is  a  contract.  It  includes  an  agree- 
ment upon  quality  and  price,  as  well  as  de- 
livery. To  Bay  the  goods  were  kept  for  the 
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purpose  of  selling  them  is  to  say  they  were 
kept  for  the  purpose  of  seeking  a  pur- 
chaser, for  the  purpose  of  beginning  and 
concluding  a  bargain  by  which  title  would 
pass.  It  is  not  shown  that  the  driver  of 
the  wagon  had  any  discretion  in  the  matter, 
or  had  any  authority  whatever  to  make  a 
contract  regarding  the  property ;  on  the  con- 
trary, it  appears  that  he  had  no  discretion 
except  to  deliver  it  in  pursuance  of  a  con- 
tract previously  made.  He  could  not  have 
had  the  oleomargarin  in  his  custody  for  the 
purpose  of  sale,  unless  he  had  aiithority  to 
make  a  contract  of  sale.  If,  at  any  point 
on  his  way  from  the  plant  in  East  St. 
Louis  to  the  purchaser's  store  in  St.  Louis, 
he  had  been  accosted  by  one  who  wanted 
to  buy,  he  would  have  been  obliged  to  say 
he  had  no  such  goods  "for  sale,"  but  what 
he  had  on  his  wagon  were  sold.  Statutes 
usually  are  to  be  construed  so  as  to  give 
effect  to  the  ordinary  meaning  of  words. 
State  ex  rel.  Gass  v.  Gordon,  266  Mo.  loc. 
cit.  411,  181  S.  W.  1016.  There  is  no  rea- 
son why  a  strained  construction  should  be 
given  the  statute  with  which  we  have  to 
d^al,  so  as  to  convict  the  defendants,  be- 
cause the  common  understanding  of  the 
meaning  of  the  language  used  seems  to  ac- 
cord with  the  evident  purpose  of  the  law. 

The  judgment  is  reversed,  and  the  cause 
remanded. 

Roy,  C,  concurs. 

Per  Curiam: 

The  foregoing  opinion  by  White,  0.,  Is 
adopted  as  the  opinion  of  the  court. 

All  the  Judges  concur. 
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JOSEPH  L.  SAXDER8 

V. 

HERBERT  A.  RICE,  Attorney  General. 

(—  R.  I.  — ,  102  Atl.  014.) 

Electton  -*  votes  cast  for  ineligible  can- 
didate —  effect. 

1.  Votes  cast  by  competent  electors  for  a 
candidate  alleged  by  political  opponents  to 
be  ineligible,  which  allegation  is  subsequent- 
ly sustained  by  the  court,  are  not  cast  in 
wilful  defiance  of  law  so  that  they  cannot 
be  counted  in  determining  whether  or  not 

Note.  —  As  to  right  of  candidate  receiv- 
ing next  highest  number  of  votcb  where  per- 
son receiving  highest  number  is  ineligible^ 
see  annotation  following  this  case,  post, 
1157. 
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any  candidate  received  a  majority  of  yotes 
cast. 

For  other  oases ,  see  Elections,  II.  o,  in  Dig, 
1-^2  N,  8. 

Ofllce  —  election  —  minority  candidate. 

2.  One  receiving  a  minority  of  votes  cast 
cannot  compel  acceptance  of  his  official 
bond  so  as  to  enable  him  to  perform  the 
duties  of  the  office,  where  the  Constitution 
requires  a  majority  of  votes  for  election, 
although  the  majority  candidate  was  in* 
eligible  to  office. 
For  other  cases,  see  Elections,  II,  o,  in  Dig. 

1-52  V,  S, 

(March  1,  1918.) 

PETITION  for  a  writ  of  mandamus  to 
compel  respondent  to  approve  officially 
a  certain  bond  presented  to  him  by  peti- 
tioner.    Writ  denied. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Patrick  P.  Curran  and  Joseph 
C.  Gawley  for  petitioner. 

Mr.  Herbert  A.  Rice,  Attorney  General^ 
in  propria  persona. 

Swectland,  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  petition  for  a  writ  of  mandamus 
which  shall  command  the  respondent,  the 
attorney  general  of  the  state  of  Rhode 
Island,  officially  to  approve  a  certain  bond 
presented  to  him  by  the  petitioner. 

The  petitioner  in  substance  alleges  that 
he  is,  and  on  the  18th  day  of  January,  1918, 
was,  a  resident  and  a  duly  qualified  elector 
of  the  city  of  Cranston;  that  on  said  day  at 
a  grand  committee  of  the  general  assembly 
he  was  elected  to  the  office  of  sherifT  of 
Providence  county  for  the  term  ending  Feb- 
ruary 1,  1920;  that  in  accordance  with  the 
provisions  of  the  statute  governing  such 
matters  (Gen.  Laws  1909,  chap.  282,  §  2), 
he  executed  and  caused  to  be  executed  hi 8 
lyoad  for  $25,000,  with  sufficient  surety  in 
legal  form,  running  to  the  general  treasurer 
of  the  state  and  conditioned  upon  the  true 
and  faithful  execution  by  the  petitioner  of 
the  duties  of  said  office;  that  in  accordance 
Avith  the  requirements  of  the  statute  in  that 
regard,  he  presented  said  bond  to  the  re- 
spondent for  Ills  official  approval  of  the 
form  thereof,  in  order  that  the  petitioner 
might  deliver  said  bond  to  the  general  treas- 
urer and  enter  upon  the  duties  of  the  office 
of  sheriff  of  Pro\'idence  county.  The  peti- 
tion further  sets  forth  "that  said  attorney 
general  has  withheld  his  official  approval 
thereof  solely  on  the  pretended  ground  that 
your  petitioner  has  not  been  duly  and  legal- 
ly elected  to  said  office  for  the  term  afore- 
said." 

It  appears  that  on  said  January  18,  1918, 
there  was  a  vacancy  in  the  office  of  sheriff 
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of  Providence  county  for  the  term  ending 
February  1,  1920,  caused  by  the  death  of 
the  late  Andrew  J.  Wilcox ;  that  on  said  day 
a  meeting  of  the  grand  committee  of  the 
general  assembly  was  called  for  the  purpose 
of  electing  a  sheriff  of  Providence  county 
to  fill  said  vacancy;  that  at  the  election 
so  held  in  grand  committee,  116  ballots  were 
cast;  37  of  said  ballots  were  for  the  peti- 
tioner  and  79  ballots  were  for  Jonathan 
Andrews,  of  Woonsocket.  It  further  ap- 
pears that  on  January  17, 1918,  the  day  pre- 
ceding said  election,  said  Jonathan  Andrews 
was  a  representative  in  the  general  assem- 
bly for  the  first  representative  district  of 
Woonsocket;  that  on  said  January  17,  1918, 
said  Andrews  presented  to  the  bouse  of 
representatives  his  resignation  as  such 
representative;  that  on  January  17,  19 18, 
said  house  of  representatives  by  vote  ac- 
cepted the  resignation  of  said  Andrews  and 
declared  vacant  the  seat  of  said  Andrews 
as  first  representative  from  Woonsocket. 

Under  the  provisions  of  article  16  of 
Amendments  to  the  Constitution  of  Rhode 
Island  (see  Laws  1911,  chap.  675),  repre- 
sentatives bn  the  general  assembly  shall  hold 
their  offices  until  their  successors  are  elect- 
ed and  qualified.  Chapter  282,  §  1,  Gen. 
Laws,  1909,  in  part,  is  as  follows:  **No 
person  shall  be  eligible  to  the  office  of 
sheriff  who  shall,  at  the  time  of  his  elec- 
tion, be  a  member  of  the  general  assemblv.*' 
In  the  opinion  given  in  answer  to  questions 
pertaining  to  the  legality  of  the  election  of 
Jonathan  Andrews  as  sheriff  of  Providence 
county,  this  court  advised  the  governor  that, 
in  the  circumstances  set  forth  above,  the 
action  of  the  house  of  representatives  in 
accepting  the  resignation  of  said  Andrews 
was  a  nullity;  that  said  Andrews  was  a 
member  of  the  general  assembly  on  Janu- 
ary 18,  1918,  and  his  attempted  election 
by  said  grand  conunittee  to  the  office  of 
sheriff  of  Providence  county  was  invalid. 
Re  Opinion  to  Governor,  —  R,  I.  — ,  102 
Atl.  913. 

It  appears  that,  at  said  grand  committee 
and  before  said  election,  members  of  the 
general  assembly  who  favored  the  election 
of  the  petitioner  to  said  office  called  the  at- 
tention of  the  members  of  the  general  as- 
sembly then  in  grand  committee  to  the  facts 
and  to  the  provisions  of  the  Constitution 
and  the  statutes  which  rendered  said  An- 
drew's ineligible  for  the  office  of  sheriff  of 
Providence  county.  Also  at  that  time,  in 
said  grand  committee,  members  of  the  gen- 
eral assembly  who  favored  the  election  of 
said  Andrews  gave  it  as  their  opinicm  that 
under  the  provisions  of  the  Constitution, 
which  make  each  house  of  the  general  as- 
sembly the  judge  of  the  election  and  quali- 
fication of  its  members,  it  was  within  the 
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power  of  the  house  of  representatives  to 
aceept  the  resignation  of  said  Andrews, 
and  to  create  a  vacancy  in  the  office  of  rep- 
resentative from  the  first  representative  dis- 
trict of  Woonsocket;  and  that  said  An- 
drews on  January  18,  1918,  was  not  a 
member  of  the  general  assembly. 

The  provision  of  our  Constitution  govern- 
ing elections  in  grand  committee  is 
contained  in  §  7  of  article  11  of  the  Amend- 
ments to  the  Constitution,  and  is  as  fol- 
lows: '*In  elections  by  the  general  assem- 
bly in  grand  committee  the  pers<m  receiv- 
ing a  majority  of  the  votes  shall  be  elect- 
ed." 

The  petitioner  contends  before  us  that, 
after  notice  given  to  l^e  members  of  the 
grand  committee  of  the  disqualification  of 
said  Andrews,  tho  members  who  cast  their 
ballots  for  him  did  so  in  wilful  defianoe 
of  law;  that  the  votes  so  cast  were  illegal 
and  should  be  regarded  as  though  they  had 
been  knowingly  cast  for  a  fictitious  person 
or  for  a  person  known  by  the  electors  to  be 
dead;  that  the  language  appearing  in  §  7 
of  article  11  of  Amendments  to  the  Consti- 
tution should  be  construed  to  intend  not 
that  a  person  to  be  elected  in  grand  com- 
mittee must  receive  a  majority  of  the  votes 
cast,  but  that  a  person  shall  be  declared 
elected  if  he  reoeives  a  majority  of  the 
votes  cast  for  persons  ^igible  for  election. 
The  petitioner  bases  this  contention  largely 
upon  the  authority  of  certain  English  elec- 
tion cases  and  upon  certain  American  cases 
which  in  his  opinion  follow  the  English  doc- 
trine. 

Under  the  so-called  English  rule,  if  the 
candidate  at  an  election  who  receives  tiie 
highest  ntmiber  of  votes  is  ineligible,  and 
his  disqualifloation  is  known  to  the  electors 
before  they  vote  for  him,  their  votes  are  to 
be  considered  as  thrown  away,  and  the  can- 
didate  who  receives  the  next  highest  number 
of  votes  shail  be  declared  elected  if  he  be 
qualified.  Rex  v.  Parry,  14  East,  549,  104 
£ng.  Reprint,  712;  Reg.  ex  reL  Mackley  v. 
Coakfl,  3  El.  &  Bl.  249,  118  fiug.  Reprint, 
1132,  2  C.  L.  R.  947,  23  L.  J.  Q.  B.  N.  8. 
133,  18  Jur.  378;  Rex  v.  Hawkins,  10  East, 
211,  103  Eng.  Reprint,  755.  In  Indiana 
the  courts  have  generally  adopted  the  same 
rule.  Copeland  v.  State,  126  Ind.  51,  25 
X.  £.  866;  Gulick  v.  New,  14  Ind.  93,  77  Am. 
Dec.  49.  In  State  ex  rel.  Clawson  v.  Bell, 
109  Ind.  61,  13  L.R.A.(N.S.)  1013,  124  Am. 
St.  Rep.  203,  82  N.  E.  69,  however,  the 
Indiana  supreme  court  appears  to  imply 
that,  in  order  to  treat  a  vote  given  for  an 
ineligible  candidate  as  wasted,  the  circum- 
stances must  be  such  as  to  warrant  the  con- 
clusion tliat  the  elector  "wilfully  and  ob- 
Htinately'^  east  his  vote  for  such  ineligible 
candidate. 
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It  has  generally  been  held  by  the  courts 
of  this  country,  and  in  contested  election 
cases  in  the  United  States  Senate  and  House 
of  Representatives,  that  the  spirit  of  our 
democratic  institutions  requires  that,  for  a 
person  to  be  declared  elected  to  public  ofiice„ 
he  must  receive  a  majority  of  the  votes  oast 
in  an  election  for  such  office,  or  when  the 
law  so  provides  a  plurality  of  such  votes. 
In  the  few  cases  in  which  an  eligible  candi- 
date  who  has  received  less  than  a  major- 
ity  or  a  plurality  has  been  held  to  be  en- 
titled to  an  office,  the  circumstances  have 
been  such  as  to  indicate  that  the  electors 
in  voting  for  a  candidate  who  was  disquali- 
fied have  deliberately  intended  to  throw 
away  their  votes.  A  case  of  this  nature  is 
that  of  State  ex  reh  Bancroft  v.  Frear,  144 
Wis.  79,  140  Am.  St  Rep.  992,  128  N.  W. 
1068,  in  which  it  appears  that  a  large  num- 
ber of  votes  were  cast  for  a  candidate  whom 
the  court  found  the  electors  knew  to  %e  dead 
at  the  time  of  the  election.  The  general 
rule  in  Wisconsin  in  relation  to  this  ques- 
tion is  declared  in  State  ex  rel.  Dunning  v. 
Giles,  1  Chand.  (Wis.)  112,  52  Am.  Dec. 
149,  and  State  ex  rel.  Off  v.  Smith,  14  Wis. 
497,  and  is  in  accord  with  the  American 
doctrine. 

^e  underlying  question  involved  in  tlie 
case  at  bar  has  been  twice  passed  upon  by 
this  court.  In  an  opinion  to  the  governor^ 
Re  Corliss,  11  R.  I.  638,  23  Am.  Rep.  538, 
this  court  advised  that,  in  the  case  of  a  can- 
didate for  elector  of  the  President  and  Vtc& 
President  of  the  United  States,  who  w«» 
disqualified  for  that  office  and  who  at  the 
election  received  a  plurality  of  the  votes: 
given  for  that  office,  the  disqualifieatioB 
did  not  result  in  the  election  of  the  candi> 
date  next  in  vote,  but  in  the  failure  to  electa 
In  that  opinion  the  court  said:  ''The  ques- 
tion submitted  to  us  does  not  allege  or  im- 
ply that  the  electors,  knowing  the  disquali- 
fication, voted  for  the  ineligible  candidate 
in  wilful  defiance  of  the  law." 

In  Gill  V.  Pawtucket,  18  R.  I.  281,  2T 
AtL  506,  one  of  the  candidates  at  an  elec- 
tion for  a  member  of  tbe  city  council  of 
Pawtucket  sought  to  obtain  a  writ  of  man- 
damus to  the  body  charged  with  the  duty  of 
counting  the  votes  given  such  election,  com- 
manding said  body  to  reject  certain  votes, 
given  at  said  election  for  another  candidate- 
who  was  disqualified,  and  to  declare  the  pe- 
titioner elected.  The  court  said:  "The 
question  now  presented  is  different  from 
that  in  Re  Corliss,  since  it  is  averred  in  the 
petition  that  the  electors  knew^  of  the  fact 
creating  the  disqualification.  It  is  not 
averred,  however,  that  the  electors  knew 
that  the  fact  amounted  to  a  disqualification^ 
in  point  of  law,  or  that,  knowing  the  dis- 
qualification, they  voted  for  the  candidate 
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in  defiance  of  law.  Without  one  or  the 
other  of  these  avermentB,  it  is  clear,  under 
the  cases  cited  in  Re  Corliss,  supra,  that 
the  votes  could  not  be  rejected  and  the  peti- 
tioner held  entitled  to  the  office.  Whether, 
if  such  facts  were  averred,  that  result 
could  be  accomplished,  is  a  question  not  now 
before  us." 

The  petitioner  urges  that  the  case  at  bar 
is  distinguishable  in  its  facts  from  these 
two  Rhode  Island  cases,  and  that  they  sup- 
port his  contention  here,  because  in  this 
case  the  members  of  the  grand  committee 
who  voted  for  said  Andrews  well  kn«w  the 
fact  which  caused  his  disqualification,  and 
before  giving  in  their  votes  it  was  specifical- 
ly pointed  out  to  them  that  this  fact 
amounted  to  a  disqualification  in  point  of 
law.  The  petitioner  then  argues  that  the 
controlling  circumstances  which  did  not  ap- 
pear in  the  Corliss  matter  and  in  Gill  v. 
Pawtu^et  are  present  here;  that,  being 
informed  of  the  fact  of  his  disqualification 
and  being  notified  of  the  legal  effect  of  that 
fact,  when,  in  disregard  of  such  informa- 
tion and  notice,  members  voted  for  said  An- 
drews, they  acted  in  "wilful  defiance  of 
law." 

I  This  is  not  a  fair  and  reasonable  oonclu- 
Bion  from  the  circuHistancee  in  the  case; 
it  ia  not  a  proper  application  of  either  of 
the  Rhode  Island  cases  referred  to,  and  it 
ia  not  in  accordimce  with  the  great  weight 
of  American  authority.  This  court  used  the 
expressions  '^defiailce  of  law"  and  "wilful 
-defiance  of  law"  exactly.  It  used  tiiem  as 
audi  expressions  are  employed  in  the  au- 
thorities, having  reference  to  conduct  on  the 
part  of  a  voter  from  which  a  court  can  fair- 
Iv  infer  that  he  intended  to  throw  his  vote 
away.  It  is  true  that  the  membera  voting 
for  said  Andrews  did  bo  vote  in  disregard 
of  the  construction  given  to  the  law  hj  the 
supporters  of  the  petitioner,  which  is  also 
the  oonatruetion  afterwards  placed  upon  it 
by  this  court.  If  it  also  appeared  that 
the  members  so  voting  admitted  the  correct- 
ness of  this  construction  and  then  reckless- 
ly and  contemptuously  refused  to  be  gov- 
erned bv  such  construction  and  acted  in 
disregard  of  it,  there  would  be  furnished 
a  basis  for  the  petitioner's  claim  of  a  ''wil- 
ful defiance  of  law,"  of  an  intention  on  the 
part  of  such  members  to  waste  their  votes, 
and  there  would  be  some  force  in  the  peti- 
tioner's claim  that  such  votes  should  be  en- 
tirely disregarded  in  a  consideration  of  the 
number  of  votes  cast  at  said  election.  It  is 
plain,  however,  that  such  was  not  the  atti- 
tude of  those  who  voted  for  Mr.  Andrews. 
It  is  by  no  means  an  unusual  situation 
that  members  of  legislative  bodicto  lack  con- 
fidence in  the  assertions  of  their  political 
opponents,  and  in  perfect  good  faith  differ 
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from  them  both  as  to  statements  of  fact 
and  in  regard  to  the  interpretation  of  law. 
It  is  apparent  that  these  members  desired 
to  east  effective  votes;  that  they  believed 
in  the  legal  soundness  of  their  expressed 
opinion  as  to  the  eligibility  of  Mr.  An- 
drews, and,  having  a  majority  of  the  votes 
in  grand  committee,  it  is  quite  nnlikelr 
that  they  deliberately  intended  to  permit 
the  minority  to  fill  the  very  important  office 
of  sheriff  of  Providence  county.  In  our 
opinion  it  would  be  an  entire  disr^ard  of 
the  facts  to  hold  that  the  votes  given  for 
Mr.  Andrews  were  cast  in  wilful  defiance 
of  law. 

The  people  of  this  state  have  provided 
in  their  Constitution  that,  for  the  election 
of  a  person  to  <^ce  by  the  general  assembly 
in  grand  committee,  it  is  requisite  that  such 
per8<xi  should  receive  a  majority  of  the 
votes.  The  circumstances  must  be  very  ex- 
traordinary which  would  warrant  a  finding 
that  a  person  has  been  elected  to-ofilce  in 
the  grand  committee,  in  accordatiee  with 
this  provision  of  the  Constitution,  who  has 
received  but  37  out  of  a  total  of  116  votes 
cast.  We  are  not  unmindful  of  the  peti- 
tioner's contention  that  the  votes  cast  for 
said  Andrews  were  illegal  votes  and  should 
be  entirely  disregarded,  and  that  as  the 
petitioner  received  all  of  the  legal  votes 
cast  he  has  received  the  '^majority  of  the 
votes"  requisite  under  the  Constitution. 
This  contention  is  unsound.  The  votes  cast 
for  said  Andrews,  although  they  were  in- 
efficient votes  for  the  purpose  of  his  eleetion, 
are  not  "illegal  votes,"  as  that  expression 
is  used  in  cases  like  the  present.  The  votes 
cast  for  him  were  given  in  by  persons  legal- 
ly entitled  to  vote  at  the  election;  they 
express  in  a  perfectly  legal  way  tke  will  of 
the  voter.  They  must  be  considered  in  tliis 
sense  as  legal  votes  cast  for  sheriff,  although 
the  person  named  upon  the  ballot  was  in- 
eligible to  be  elected  to  that  office.  These 
votes  must  surely  be  considered  as  voles 
cast  in  opposition  to  the  candidacy  of  the 
petitioner.  Iliat  such  votes  should  not  be 
regarded  as  nullities,  in  a  consideration  of 
the  total  number  of  votes  cast,  is  in  accord- 
ance with  many  decisions  dealing  with  the 
subject  in  American  courts.  In  Saunders 
v.  Haynes,  13  Cal.  145,  the  court  said :  "The 
votes  are  not  less  legal  votes  because  given 
to  a  person  in  whose  behalf  they  cannot  be 
counted."  This  principle  was  reaffirmed  in 
Crawford  v.  Dunbar,  52  Cal.  36.  In  Com. 
ex  rel.  McLaughlin  v.  Cluley,  56  Pa.  270. 
94  Am.  Dec.  75,  the  court  said:  *'The  votes 
cast  at  an  election  for  a  person  who  is  dis- 
qualified from  holding  an  office  are  not 
nullities."  To  the  same  effect  are  the  cases 
of  People  ex  rel.  Crawford  v.  Molitor,  23 
Mich.   341;    Barnum  v.   Oilman,   27   Minn. 
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466,  38  Am.  Rep.  304,  8  N.  W.  375 ;  Swep- 
ston  V.  Barton,  39  Ark.  540;  Gardner  v. 
Burke,  61  Neb.  534,  85  X.  W.  541 ;  People 
ex  rel.  Furman  v.  Clute,  50  N.  Y.  451,  10 
Am.  Rep.  508.  The  petitioner  has  called 
to  our  attention  cases  which  hold  that  a 
vote  is  illegal  and  must  be  considered  as 
a  nullity  in  a  count  of  the  total  number  of 
votes  cast,  when  the  ballot  is  void  because 
it  fails  to  conform  to  the  requirements  of 
law.  There  is,  however,  a  manifest  distinc- 
tion between  a  vote  which  is  illegal  because 
not  cast  by  a  qualified  elector  or  because  it 
is  not  in  accordance  with  a  statute  regulat- 
ing the  exercise  of  the  elective  franchise^ 
and  a  vote  legal  in  form  cast  by  a  legal 
voter  but  for  a  person  who  is  not  eligible. 

In  our  opinion  the  petitioner  is  not  enti- 
tled to  the  writ  of  mandamus  for  the 


son  that  he  clearly  was  not  elected  to  the 
office  of  sheriff  of  Providence  county  as  by 
him  alleged. 

The  hearing  on  this  petition  was  had  im- 
mediately before  the  holding  of  another 
grand  committee  called  to  fill  said  vacancy, 
after  the  failure  to  elect  in  the  grand  com- 
mittee of  January  18,  1918.  We  believed 
that  the  public  intere^^ts  required  that  the 
cause  should  be  determined  at  that  time  be- 
fore an  extended  opinion  could  be  prepared, 
and  after  full  consideration  of  the  matter 
we  denied  the  petition  in  a  rescript.  Be- 
cause of  the  nature  of  the  questions  here  we 
have  considered  it  desirabla  that  the  rea- 
sons for  our  determination  should  be  more 
fully  stated  in  this  opinion  supplementing 
said  resoript. 


Aniiotatiott-**-Right  of  candidate  recemng  nesct  highest  number  of  votes 
where  person  recrivmg  highest  number  is  ineligible. 


'  This  note  is  supplementary  to  the 
notes  to  State  ex  rel.  Cl^awsoii  v.  Bell, 
13  L.R.A.(N.S.)  1013,  and  Hanson  v. 
Grattan,  34  L.R.A.(N.S.)  240,  on  the 
above  question. 

As  to  right  of  candidate  receiving 
next  highest  number  of  votes  where 
person  receiving  highest  number  died 
before  election^  see  note  to  Patten  v. 
Haselton,  51  L.R.A.(N.S.)  226, 

The  gen^:^l  rale  stated  in  the  earlier 
notes  that,  in  order  for  one  to  be  legal- 
ly elected,  he  must  receive  a  majority 
of  the  votes  cast,  and  that  the  mere  fact 
that  the  one  receiving  the  highest  niun- 
ber  proves  ineligible  confers  no  right  to 
the  office  on  the  one  receiving  the  next 
highest,  was  adhered  to  in  State  ex  rel* 
Spruill  V.  Bateman  (1913)  162  N.  0. 
688,  77  S.  E,  768,  Ann.  Cas.  1916B,  515, 
in  which  it  was  decided  that,  where  the 
one  receiving  the  highest  number  of 
votes  for  recorder  of  a  eonrt  wag  ineli- 
gible, because  not  an  attorney,  the  one 
receiving  the  next  highest  was  not  en- 
titled to  the  office. 

In  Heald  v.  Payson  (1913)  110  Me. 
204,  85  Atl.  576,  one  receiving  the  next 
highest  number  of  votes  claimed  that  the 
person  receiving  a  plurality  of  the  votes 
was  not  lawfully  nominated  as  a  candi- 
date, and  that  all  votes  cast  for  such 
person  were  null  and  void  and  should 
not  have  been  counted  for  any  purpose, 
and  that  consequently  he,  as  the  one  re- 
ceiving the  next  highest  number  of 
votes,  received  a  plurality  of  all  the 
votes  that  should  be  counted,  and  was 
elected.     The  court  refused  to  so  hold, 

stating   that   the  person   receiving  the 
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highest  number  was  not  ineligible,  and 
that  any  voter  who  chose  might  have 
voted  for  him,  and  that  there  was 
nothing  to  show  that  the  electors  had 
any  knowle(^e  of  any  irr^ful&i^ity  in  the 
ballot.  With  respect  to  the  genenil  mle 
tlbe  court  said:  ''It  is  fundamental  that 
minorities  oazmot  elect  or  rule.  By  the 
overwhebnii^  weight  of  authority  in 
this  country,  a  candidate  receiving  less 
than  a  plurality  of  the  votes  east  is 
not  elected,  even  if  the  opposing  can^ 
didate  receiving  a  plurality  of  the  votes 
is  ineligible.  The  votes  cast  for  an  in- 
eligible candidate  are  at  least  so  far  ef- 
fectual as  to  prevent  the  election  of  a 
candidate  who  received  a  less  number 
of  voteSta^' 

And  in  Woll  v.  Jensen  (1917)  36  N.  D. 
250,  162  N.  W.  403,  it  was  held  that  one 
who  received  less  than  a  majority  of  the 
votes  cast  for  an  office  was  not  entitled 
to  the  office,  although  the  voters  knew 
of  the  disifaaliflcation  of  his  opponent 
and  chose  to  cast  a  majority  of  their 
votes  for  the  latter.  The  court  said: 
''It  seems  to  be  generally  conceded  that,' 
where  the  voters  do  not  know  of  the  dis- 
qualification, the  votes  cast  for  the  dis-, 
qualified  candidates  cannot  be  credited 
to  the  defeated  party,  and  that  the 
whole  election  will  be  deemed  a  nullity. 
The  only  doubt  in  the  minds  of  the 
writers  has  been  whether  this  is  true 
when  the  disqualification  is  known.  The 
English  rule  and  the  rule  of  Indiana 
seem  to  be  that,  where  the  disqualifica- 
tion is  known,  the  party  receiving  the 
minority  vote  will  be  entitled  to  the 
office,  and  this  on  the  theory  that  the 
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voters  have  wilfully  thrown  away  their 
votes  and  that  the  office  should  not  go 
begging  on  that  account.  The  weight 
of  American  authority,  both  legislative 
and  judicial,  seems  to  be  that  no  such 
intention  to  throw  away  the  vote  can  be 
imputed,  but  that  rather  the  vote  for 
the  disqualified  candidate  must  be  con- 
sidered as  a  protest  against  the  qualified 
person,  and  especially  should  this  be  the 
case  where  there  are  onlj'  two  candi- 
dates. The  authorities  lay  stress,  indeed, 
upon  the  proposition  that  government 
by  the  majority  seems  to  be  an  American 
maxim,  and  that  no  one  should  be 
deemed  elected  against  the  protest  of 
that  majority.  It  is  true  that  many  of 
the  authorities  are  purely  legislative. 
It  is  also  true  that  perhaps  in  no  adju- 
dicated case  has  the  question  been  fair- 
ly presented.  The  dicta  of  the  courts 
however,  and  the  positive  rulings  of  the 
legislative  tribunals,  are  almost  unani- 
mous on  the  proposition  that,  where 
there  is  no  statute  declaring  votes  cast 
for  ineligible  candidates  to  be  afosolute- 
iy  void,  no  right  to  the  office  can  be 
presumed  in  the  defeated  candidate. 
We  hold,  therefore,  that  the  plaintiff 
was  not  elected  to  the  office.'' 

The  decision  in  Sanders  v.  Rice,  ante, 
1153,  is  an  interesting  and  important 
one.  The  court  there  held  that  votes 
cast  by  competent  el€Ctor3  for  a  candi- 
date claimed  by  political  opponents  to 
be  ineligible,  which  claim  was  subse- 
quently upheld  by  the  courts,  were  not 
«ast  in  **wilful  defiance  of  law,"  so  that 
they  could  not  be  counted  in  determining 
whether  or  not  any  candidate  received 
a  majority  of  the  votes  cast,  and  that 
one  who  received  the  minority  vote  was 
not  entitled  to  be  declared  elected,  where 
the    Constitution    reauired    a    majority 


of  votes  for  election,  although,  as  before 
stated,  the  majority  candidate  was  in- 
eligible to  office. 

The  opinion  was  expressed  in  Cadle  v. 
Baker  (1916)  51  Mont.  176,  149  Pac. 
960,  where  the  Corrupt  Practices  Act 
was  involved,  that,  in  view  of  the  consti- 
tutional provision  that  "the  person  or 
persons  who  shall  receive  the  highest 
number  of  l^al  votes  shall  be  declared 
elected,"  the  legislature  had  no  power 
to  declare  anyone  elected  to  an  office 
who  had  not  received  the  highest  number 
of  votes.  The  court  said:  "In  passing 
it  is  worthy  of  note  that  certain  provi- 
sions of  the  Corrupt  Practices  Act  ap- 
pear to  be  in  direct  conflict  with  the 
state  Constitution.  In  §  49  it  is  provid- 
ed that  if,  upon  an  election  contest, 
'judgment  or  ouster  against  a  defendant 
shall  be  rendered,  said'judgsiieDt  shall 
award  the  nomination  or  office  to  the 
person  receiving  next  the  highest  num- 
ber of  votes.'  If  by  this  provision  is 
meant  that  a  candidate  who  does  not 
receive  the  highest  number  of  legal 
votes  may  be  declared  elected,  it  would 
seem  to  be  in  hopeless  conflict  with  the 
terms  of  §  13,  article  9,  of  our  state 
Constitution,  which  reads:  *In  all  elec- 
tions held  by  the  people  under  this  Con- 
stitution, the  person  or  persons  who 
shall  receive  the  highest  number  of  legal 
votes  shall  be  declared  elected.'  While 
a  successful  candidate  may  be  deprived 
of  the  fruits  of  his  victory  by  being  re- 
quired to  forfeit  his  office  as  a  punish- 
ment for  wrongdoing,  we  undertake  to 
say  that  it  is  beyond  the  lawmaking 
power  to  declare  elected  to  an  office 
anyone  who  has  not  received  the  highest 
number  of  legal  votes  therefor." 

J.  T.  W. 


WASHiXGTox  supreme:  court. 

(Department  No.  2.) 

FRED  KUSAH,  Respt., 

V. 

FRED  W.  McCORKLE,  Sheriff  of  Thurstoji 
County,  et  al.,  Appts. 

(—  Wash.  — ,  170  Pac.  1023.) 

Incompetent  person  —  liability  of  In- 
sane person. 

1.  An  insane  person  is  liable  civilly  for 
the  injuries  committed  by  him. 
For  other  cases,  see  Incompetent  Persons^ 

III.  in  Dig.  1^52  N.  S. 

mi  M — ■ —  , 

Note.  —  As  to  civil  liability  of  sheriff  or 
other  officer  for  injury  inflicted  by  prisoner 
in  his  custody  upon  another  prisoner,  see 
annotation  following  this  case,  poet,  1163. 
L.R.A.1918C. 


Trial  —  Jury  —  negligence  of  sheriff. 

2.  The  jury  must  determine  whether  or 
not  a  sheriff  was  negligent  in  confining  an 
insane  suspect  in  a  room  with  other  prison- 
ers without  searching  him  for  weapons,  so 
as  to  render  him  liable  for  injury  to  a  fel- 
low prisoner  by  an  attack  made  upon  him 
by  such  suspect  with  a  deadly  weapon. 

For  other  cases,  see  Trial,  IL  c,  8,  e,  in  Dig, 
1-62  N.  8. 

Sheriff  —  injury  to  prisoner  —  liability. 

3.  A  sheriff  is  liable  in  damages  on  his 
official  bond  to  a  prisoner  in  his  custody 
for  injuries  inflicted  by  an  attack  upon  him 
with  a  deadly  weapon  by  an  insane  suspect 

As  to  civil  liability  of  insane  persons  for 
torts  or  negligence,  see  notes  to  Williams 
V.  Hays,  26  L.R.A.  153.  and  Chesapeake  & 
O.  R.  Co.  V.  Francisco,  42  L.R.A.(X.S.)   83. 
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whom  the  8h^iriff*e  deputy  neglisently  con- 
fined in  the  game  room  with  the  Injured 
person  without  searching  him  for  weapons. 
Fw  other  casesy  see  Bond9,  II.  o,  1,  in  Dig. 
1-52  N.  8, 

Same  —  anthority  of  clepntjr  sheriff. 

4.  The  receipt  by  a  deputy  sheriff  of  an 
insane  suspect  for  custody  without  a  war- 
rant upon  a  complaint  filed  by  the  district 
attorney  is  not  so  far  unauthorized  that  the 
sheriff  is  relieved  from  liability  for  the 
consequences  of  his  act,  if  such  procedure 
is  in  due  form  of  law. 

I*or  other  caeea,  eee  Sheriff,  f»  Dig.  1-S2 
N.  8. 

Same  —  negrllgeiice  of  prisoner. 

5.  An  inmate  of  a  jail  is  not  negligent 
in  failing  to  see  that  an  insane  suspect  c*on- 
jiued  in  the  same  room  with  him  was 
searched  to  determine  that  he  had  no  weap- 
ons, so  as  to  preclude  holding  the  sherifT 
liable  in  case  he  is  injured  by  such  weapon 
in  the  hands  of  the  suspect. 

For  other  oaseSf  see  Sheriff,  in  Dig.  1-52 
N.  8. 

Trial  —  prejadioe  —  settlnfir  aside  ver- 
dict. 

6.  Two  attempts  by  a  jury  in  an  action 
on  a  sheriff's  bond  to  assess  a  larger  verdict 
agtiinst  the  surety  than  against  the  sheriff 
indicate  passion  or  prejudice  for  which 
the  verdict  must  be  set  aside. 

For  other  cases,  see  New  Trial,  IIL  h,  in 
Dig.  1-52  N.  8. 

(February  14,  1918.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Thurston 
County  denying  a  motion  for  judgment  not- 
withstanding a  verdict  for  plaintiff,  and  for 
a  new  trial,  in  an  action  brought  to  recover 
damages  for  personal  injuries  inflicted  upon 
plaintiff  by  a  fellow  prisoner  while  an  in- 
mate  of  the  county  jail.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bates  A  Peterson,  George  F. 
Tantis,  and  Troy  A  Stnrdevant,  for  ap- 
pellants : 

The  verdict  of  the  jury  and  the  judgment 
thereupon  are  not  sustained  by  the  evi- 
dence. 

Ludberg  v.  Barghoorn,  73  Wash.  477,  131 
Pac.  1165;  Olson  v.  Northern  P.  R.  Co.  49 
Wash.  631,  18  L.R.A.(N.S.)  209,  96  Pac 
160. 

The  sheriff  is  not  an  insurer  of  the  safety 
of  his  prisoners.  Nothing  more  than  the 
exercise  of  ordinary  and  reasonable  care  to 
protect  a  prisoner  while  in  his  custody  is 
required  of  him,  and  in  that  regard  the 
presumption  is  originally  in  his  favor. 

Riggs  V.  German,  81  Wash.  128,  142  Pac. 
479 ;  Gunther  v.  Johnson,  36  App.  Div.  437, 
55  X.  Y.  Supp.  869;  Emery  v.  Littlejohn, 
83  Wash.  334,  146  Pac.  423,  Ann.  Gas. 
1915D,  767. 
I..R.A.1918C. 


As  a  matter  of  law  Deputy  Giffoid.  had 
no  right  to  search  Reisch  for  possible  dan- 
gerous weapons. 

People  use  of  Tamplin  v.  Beach,  49  Colo. 
516,  37  L.R.A.(N.S.)  873,  113  Pac.  513; 
Emery  v.  Littlejohn,  supra. 

If  the  plaintiff  is  entitled  to  any  recov- 
ery from  Ernest  Reisch  by  reason  of  his 
acts,  the  recovery  should  be  merely  nominal. 

Oison  V.  Northern  P.  R.  Co.  supra. 

Neither  the  sheriff  nor  his  deputy  is  lia- 
ble for  the  injury  to  plaintiff. 

Marquis  v.  Willard,  12  Wash.  628,  50  Am. 
St.  Rep.  906,  41  Pac.  889;  People  use  of 
Tamplin  v.  Beach,  supra;  People  use  of- 
Purdy  V.  Pacific  Surety  Co.  50  Colo.  273, 
109  Pac.  961,  Ann.  Gas.  1912C,  577;  Com. 
ex  rel.  Richardson  v.  Cole^  7  B.  Mon.  250, 
46  Am.  Dec.  508 ;  WHkeaf-Bnrre  V.  Roeka- 
fellow,  171  Pa.  177,  30  L.R.A.  393,  50  Am. 
St.  Rep.  795,  33  Atl.  269;  Mechem,  Pub. 
Off.  §  283;  State,  Allen,  Prosecutor,  v.  Con- 
over,  28  N.  J.  L.  224,  78  Am.  Dec.  54; 
Gerber  v.  Ackley,  37  Wis.  43,  19  Am.  Rep. 
751;  Greenius  v.  American  Surety  Co.  92 
Wash.  401,  L.R.A.1917F,  1134,  159  Pac.  384; 
29  Cyc.  500;  Gray  v.  Washington  Water 
Power  Co.  27  Wash.  713,  68  Pac.  360,  11 
Am.  Neg.  Rep.  561;  Eskildsen  v.  Seattle, 
29  Wash.  583,  70  Pac.  64,  12  Am.  Neg.  Rep. 
366. 

It  lies  within  the  discretion  of  the 
sheriff  to  do  such  things  as  he  thinks  neces- 
sary and  proper  for  the  well  and  safe-keep- 
ing of  the  prisoners  in  his  custody,  and 
unless  he  does  something  actuated  by 
malice,  caprice,  or  fraud,  the  courts  are 
powerless  to  review  his  action. 

Mechem,  Pub.  Off.  §§  636,  637 ;  Schoettgen 
V.  Wilson,  48  Mo.  253;  Mississippi  v.  John- 
son, 4  Wall.  475,  498,  18  L.  ed.  437,  441; 
Henderson  v.  Smith,  26  W.  Va.  829,  53  Am. 
Rep.  139;  Emery  v.  Littlejohn,  83  Wash. 
334,  145  Pac.  423,  Ann.  Gas.  1915D,  767; 
Garff  V.  Smith,  31  Utah,  102,  120  Am.  St. 
Rep.  924,  86  Pac.  772;  Rohn  v.  Osmun,  143 
Mich.  68,  5  L.R.A.(N.S.)  636,  106  N.  W. 
697;  Davis  v.  Hall,  72  Or.  220,  143  Pac. 
893,  Ann.  Gas.  1916D,  922;  Rains  v.  Simp- 
son, 50  Tex.  495,  32  Am.  Rep.  609;  29  Cyc. 
1444;   Sullivan  v.  Shanklin,  63  Cal.  247. 

Messrs.  Ellas  A.  Wright,  Sam  A. 
Wright,  and  K.  N.  Steele,  for  respondent: 

Defendant  McCorkle  was  in  duty  bound 
and  obligated  to  protect  his  prisoner,  the 
plaintiff,  and  is  bound  to  exercise  ordinary 
and  reasonable  care,  varying  under  the  cir- 
cumstances of  each  particular  case,  for  the 
preservation  of  his  life  and  health. 

22  Am.  &  Eng.  Enc.  Law,  2d  ed.  1306; 
35  Cyc.  1942;  Ex  parte  Jenkins,  25  Ind. 
App.  532,  81  Am.  St  Rep.  114,  58  N.  E. 
560;  Indiana  ex  rel.  Tyler  v.  Gobin,  94  Fed. 
48;   Asher  v.  Cabell,  1  C.  C.  A.  693,  2  U. 
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S.  App,  158,  50  Fed.  818;  Hixon  v.  Cupp, 
6  OkU.  546,  49  Pac.  927;  South  v.  Mary- 
land, 18  How.  396,  402,  15  L.  ed.  433,  435 ; 
Petit  V.  Colniery,  4  Penn.  (Del.)  266,  55 
Atl.  344;  State  t.  Dennis,  2  Marv.  (Del.) 
433,  43  Atl.  261. 

Discretion  of  the  sheriff  as  to  whether  or 
not  he  sliould  search  a  fellow  prisoner,  and 
particularly  a  dangerous  man,  cannot  be 
with  any  reason  urged  as  being  a  fulfilment 
of  an  absolutely  positive  ministerial  duty  of 
protecting  plaintiff. 

McPhee  v.  United  States  Fidelity  A,  G.  Co. 
52  Wash.  154,  21  L.R.A.(N.S.)  635,  132  Am. 
St  Rep.  958,  100  Pac.  174;  25  Am.  &  Eng. 
Enc.  Law,  2d  ed.  723. 

Defendant  Reiach  waa  liable  for  the  tort 
committed  upon  plaintiff. 

14  R.  C.  L.  596,  §  51;  Chesapeake  k  0. 
R,  Co.  V,  Francisco,  149  Ky.  307,  42  L.R.A. 
(N.8.)  83,  148  8.  W.  46,  2  N.  C.  C.  A. 
636;  Moore  v.  Home,  153  N.  C.  413,  138 
Am.  St.  Rep.  675,  69  S.  E.  409,  21  Ann.  Cas. 
1350. 

Holccmibt  J.,  delivered  the  opinion  of  the 
court: 

While  respondent  wae  lawfully  incarcer- 
ated in  the  Thurston  county  jail  in  the 
custody  of  the  sheriff  and  his  d^uties,  on 
May  9,  1917,  he  was  attacked,  cut,  aAd 
stabbed  with  a  knife  by  a  man  named 
Reiach,  then  confined  in  the  same  jail  and 
custody  under  the  charge  of  insanity  lodged 
against  him  by  the  county  attorney  on 
May  6,  1917.  Reisch  was  delivered  by  the 
chief  of  police  of  Olympia  into  the  custody 
of  Gifford,  deputy  sheriff  and  jailer,  during 
the  absence  of  his  principal.  Sheriff  Mc- 
Corkle.  During  the  three  days  Reiach  was 
in  jail  prior  to  the  affray,  he  was  quiet 
and  peaceable,  and  showed  no  signs  of  in- 
sanity, and  the  same  was  true  during  the 
preceding  night  while  he  was  in  custody  of 
the  chief  of  police.  It  appears  that  Reiach 
was  not  searched  when  taken  into  custody 
by  the  deputy  sheriff,  and  when  the  affray 
took  place  he  was  found  in  possession  of 
a  knife  with  which  he  inflicted  the  injuries. 
Reisch  was  confined  in  the  main  room  of  the 
jail  with  Kiisah  and  several  others:  The 
affray  took  place  about  1  o'clock  on  the 
morning  of  May  9th.  Respondent  alleged 
in  his  complaint  that  he  wae  stabbed  by 
Reisch  in  the  right  arm  at  the  elbow,  with 
several  other  slight  stabs,  cuts,  or  scratdiea, 
and  that  the  stab  in  the  elbow  cauaed  the 
musculospiral  nerve  to  be  aevered,  which 
produced  a  paralysis  of  the  wrist,  eauaing 
the  wrist  to  drop  down,  and  the  condition 
called  'Vrist  drop." 

The  negligence  charged  by  the  complaint 
against  the  sheriff  and  his  surety  consisted 
of  the  sheriff's  receiving  into  the  jail  where 
L.R.A.1918C. 


the  respondent  was  kept  a  dangerously  in- 
sane person,  and  carelessly  and  negligently 
placing  the  insane  person  in  a  cell  occupied 
1  by  respondent,  and  carelessness  and  negli- 
gence on  the  part  of  the  sheriff  in  not 
searching  the  insane  man  and  taking  from 
him  his  weapons. 

The  sheriff,  hia  surety,  and  Reiach,  the 
insane  man,  were  all  sued  by  respondent, 
and  the  trial  court  gave  appropriate  in- 
structions to  the  jury  in  order  to  separate 
the  liability  of  the  sheriff  and  hia  surety 
from  that  of  the  defendant  Reisch.  It  is 
apparently  conceded  that  Reiach,  though  in- 
sane, was  liable  for  such  tort  as  he  was 
alleged  to  have  committed  upon  the  reapond- 
ent  in  this  case.  The  court  so  submitted 
the  caae  to  the  jury,  and  we  think  properly. 
14  R.  C.  L.  596,  §  51. 

Upon  the  submiaaion  of  the  case  to  the 
jury  they  attempted  to  return  a  remarkable 
series  of  verdicts.  They  firat  brought  in  a 
verdict  for  $1,000  in  favor  of  respondent, 
segregating  the  same  into  a  verdtct  for 
$500  against  the  bonding  company,  $400 
against  the  sheriff,  and  $100  against  Reisch. 
The  court  refusing  to  accept  this  verdiat^ 
after  some  explanation  as  to  the  meaning 
of  the  instructions  separating  the  liability 
of  the  sheriff  and  the  surety  from  that  of 
defendant  Reisch,  they  again  deliberated  and 
returned  a  verdict  of  $666.66  against  the 
bonding  company  and  $333.34  against  Mc- 
Corkle  and  Reisch,  which  verdict  was  alf^o 
refused  by  the  court.  The  jury  were  or- 
dered to  again  deliberate,  and  thereafter 
they  returned  with  a  verdict  of  $1,CIOO 
against  all  of  the  appellants.  This  verdict 
was  entered.  Appellants  moved  for  judg- 
ment notwithatanding  the  verdict  and  for  a 
new  trial,  which  were  denied,  and  judgment 
was  entered  against  appellants  and  each 
of  them  in  the  sum  of  $1,000.  A  motion 
had  been  made  by  appellants  and  each  of 
them  at  the  close  of  respondentia  case  to 
direct  a  verdict  on  any  judgment  for  appel- 
lanta,  which  waa  denied. 

Appellants  make  the  following  claims  of 
error:  (1)  That  tlie  verdict  of  the  jury 
and  the  judgment  thereon  are  not  sustained 
by  the  evidence;  (2)  that  the  negligence,  if 
any,  was  the  contributory  negligence  of  re- 
spondent; (3)  that  the  injuries  suffered 
by  respondent,  if  any,  resulted  through  the 
unauthorized  act  of  a  deputy  in  placing 
the  insane  suspect  in  jail  and  holding  him 
there  without  a  warrant  or  procesb,  and 
without  the  knowledge  of  the  sheriff,  and  a« 
a  consequence  thereof  no  legal  liability 
attaches  to  the  defendant  sheriff  or  hi$ 
suj^ety;  (4)  if  an  act  of  the  deputy  was  an 
act  within  his  official  duties,  it  was  on»> 
resting  within  his  discretion,  and  the  court 
is  precluded  from  reviewing  the  discretion- 


KUSAH  V.  McCORKLE. 


1161 


ary  action  of  the  sheriff  as  to  the  manner 
of  the  performance.  We  shall  discuss  these 
contentions  in  reverse  order. 

The  principal  question  to  he  determined  is 
whether  or  not  the  sheriff  is  answerable 
civiliter  for  alleged  negligence  in  the  per- 
formanee  of  his  duty  by  himself  or  his 
deputy,  in  regard  to  the  detention  of  the 
insane  suspect  and  the  manner  of  his  cus- 
tody and  failure  to  search  him  upon  receiv- 
ing him.  Our  statute  (§  8490,  Bern.  Code) 
provides:  ^'The  sheriff,  or  in  case  of  his 
death,  removal  or  disability,  the  person 
appointed  by  tile  law  to  supply  his  plaee, 
shall  have  charge  of  the  county  jail  of  his 
proper  county  and  of  all  persons  by  law 
confined  therein,  ajkd  such  sheriff  or  olhev 
officer  is  bereby  required  to  conform  in  all 
respects  to  the  rules  and  directions  of  said 
judge  abore  spaoified,  or  which  may  from 
time  to  time  by  suoh  judge  be  made  and 
communicated  to  him  by  said  commissicm- 


ers." 

Section  8500,  Rem.  Oode,  provides  for  the 
keeping  of  a  jail  register  by  the  sheriff  or 
othet  officer  performing  the  duties  of  a 
sheriff,  aad  among  other  things  requires 
that  th4  name  of  each  prisoner,  with  the 
date  and  cause  of  his  of  her  contmitment, 
together  with  a  list  and  value  of  property 
taken  from  such  prisoner  or  delivered  to  the 
sheriff  or  other  officer  at  the  tune  of  the 
commitment  of  such  prisoner,  ^all  be  kept. 
Section  3090,  Rem.  Code,  provides  that  tiie 
sheriff  may  provide  as  many  deputies  as 
he  thinks  proper^  lor  whose  official  acts  he 
shall  be  responsible  to  the  amount  of  his 
bond,  and  may  revoke  such  appointments  at 
his  pleasure,  and  persons  may  also  be 
deputed  by  any  sheriff  in  writing  to  do  par- 
ticular acts,  and  the  sheriff  shall  be  re- 
sponsible on  his  official  bond  for  the  de- 
fault or  misconduct  in  office  of  his  deputies. 

These  statutcnry  provisions  are  bat  de< 
claratory  of  the  common  law.  1  BL  Com. 
343;  South  V.  Maryland,  18  How.  396,  16  L. 
ed  433 ;  Ex  parte  Jenkins,  25  Ind.  App.  532, 
81  Am.  St.  Rep.  114,  58  N.  E.  560:  Indiana 
ex  rel  Tyler  v.  Gobin  (C.  C.)  94  Fed.  48. 
In  Ex  parte  Jenkins,  25  Ind.  App.  532, 
81  Am.  St.  Rep.  114,  58  N.  £.  560,  it  was 
remarked:  "It  is  unnecessary  to  cite  au- 
thorities to  the  effect  that  when  a  sheriff 
takes  property  of  any  kind  into  his  posses- 
sion by  virtue  of  a  writ,  he  is  boimd  to 
take  ordinary  care  of  the  property  and  pre- 
vent its  deterioration  or  destruction,  and 
for  a  failure  in  this  regard  he  is  liable  on 
his  bond.  There  certainly  can  be  no  reason 
for  saying  that  his  duty  as  to  care  is  not 
at  least  equally  obligatory  -in  respect  of  a 
prisoner  who  is  in  his  custody  by  virtue  of 
his  office.'* 

In  Indiana  ex  rel.  Tyler  v.  Gobin  (C.  C.) 
L.R.A.1918C.   - 


04  Fed.  48,  Baker,  J.,  said:  "When  a 
sheriff,  bv  virtue  of  his  office,  has  arrested 
and  imprisoned  a  human  being,  he  is 
bound  to  exercise  ordlnarv  and  reasonable 
care,  under  the  circumstances  of  each  par- 
ticular case,  for  the  preservation  of  iiis  life 
and  health.  This  duty  of  care  is  one  owing 
by  him  to  the  person  in  his  custody  by 
virtue  of  his  office,  and  for  a  breach  of 
such  duty  he  and  his  sureties  are  responsi- 
Me  in  damages  on  his  official  bond," — citing 
authorities. 

And,  as  further  said  in  £x  parte  Jenkins : 
"Tiie  sh^ri#  of  the  county  has  the  care  and 
custody  of  pHsoners  committed  to  the  coun- 
ty jafl.  TIte  duty  the  sheriff  owes  to  the 
state  to  keep  a  prisoner  committed  to  his 
custody  and  deliver  him  over  to  the  proper 
authority  at  the  proper  time  is  no  more 
compulsory  than  is  the  duty  he  owes  the 
prisoner  himself  to  exercise  reasonable  and 
ordinary  care  to  protect  the  prisoner's  life 
and  health.  If  he  permits  a  prisoner  to 
escape  or  to  be  taken  from  his  custody  the 
f^ault  is  prima  facie  his,  and  there  has  been 
prima  facie  a  breach  of  official  duty  for 
which  he  is  liable  on  his  official  bond." 

Hence  it  is  plain  that  the  sheriff's  duties 
in  regard  to  prisoners  or  others  in  his  law^- 
ful  custody  is  twofold,  one  to  the  state  to 
keep  and  produce  the  prisoner  when  re- 
quired, and  the  other  to  the  prisoner  to  keep 
htm  in  health  and  safetv.  That  has  been 
declared  by  this  court  in  McPhee  v.  United 
States  Fidelity  &  G.  Co.  52  Wash.  154,  21 
L.R.A.(N.S.)  635,  132  Am.  St.  Kep.  958, 
100  Pac.  174,  and  Riggs  v.  German,  81 
Wash.  128,  142  Pac.  479. 

In  Biggs  V.  German  it  is  also  declared 
that  a  sheriff  cannot  be  charged  with  neg- 
ligence in  failing  to  prevent  what  he  could 
not  reasonably  anticipate,  and  that  a  sheriff 
should  not  be  required,  in  the  exercise  of 
ordinary  care,  to  maintain  himself  or  deputy 
in  the  presence  and  company  of  his  prison- 
ers, unless  the  circumstances  as  developed 
by  the  testimony  are  such  that  it  can  be 
said  that  the  sheriff  had  reasonable  ground 
to  apprehend  the  danger.  So  in  the  case 
at  bar  the  question  of  whether  the  sheriff 
or  his  deputy  was  negligent  in  his  manner 
of  keeping  the  prisoners  together  in  one 
common  room  in  the  jail  depends  upon  a 
number  of  circumstances,  among  which  was 
the  question  of  what  was  safest  and  most 
humane  for  the  prisoners;  what  was  most 
conducive  to  their  Iiealth,  well-being,  and 
safety;  the  character  of  the  prisoners  them- 
selves, and  their  conduct;  and  possibly  a 
number  of  other  circumstances.  The  ques- 
tion of  whether  it  was  negligent  not  to 
search  Reiscli,  an  insane  suspect,  who  was 
declared  to  be  mild  and  inoffensive  and 
showed  no  violent  traits  or  tendencies,  was 


1162 


WASHINGTON  SUPREME  COURT. 


also  a  question  of  fact  to  be  determined 
under  all  the  circumstances  surrounding 
him,  the  complaint  against  him,  and  the 
manner  of  his  custody.  All  these  were  ques- 
tions of  fact  for  the  jury,  and  the  court 
properly  so  considered,  but  possibly  did 
not  give  sufficient  instructions  to  the  jury 
as  to  how  to  determine  the  negligence  of 
the  sheriff  and  his  deputies  from  the  facts 
existent. 

Appellants  contend  that  these  acts  or 
omissions  of  the  sheriff  and  his  deputy  were 
matters  of  his  discretion  and  of  quaai  ju- 
dicial nature  solely  committed  to  him, 
and  for  such  acta  or  omissions  he  is  not 
answerable  to  another  in  any  court.  Hmery 
V.  Littlejohn,  83  Wash.  334»  145  Pac.  423, 
Ann.  Cas.  1915D,  767,  is  cited  as  sustaining 
this  contention.  That  case  clearly  does  not 
sustain  this  contention.  That  was  a  caae 
against  the  superintendent  of  an  insane 
asylum  in  this  state,  and  others,  for  the 
alleged  negligence  of  the  superintendent  and 
his  assistant  in  permitting  a  patient  com- 
mitted  to  their  charge  to  be  paroled  and 
given  over  to  the  custody  of  the  patient's 
relatives.  There  is  a  statute  (Rem.  Code, 
§  5967)  providing  that  any  patient  may  be 
discharged  from  the  hospital  when  in  the 
judgment  of  the  superintendent  it  is  expedi* 
ent.  It  was  therefore  held  that  that  statute 
gave  authority  to  the  superintendent  to  use 
his  descretion  generally  and  to  finally  dis- 
charge or  temporarily  parole  patients  com- 
mitted to  his  custody. 

In  the  case  of  the  sheriff,  both  by  statute 
and  at  common  law,  as  we  have  seen,  he 
owes  the  direct  duty  to  a  prisoner  in  his 
custody  to  keep  him  in  health  and  free  from 
harm,  and  for  any  breach  of  such  duty  re- 
sulting in  injury  he  is  liable  to  the  prisoner, 
or,  if  he  be  dead,  to  those  entitled  to  re- 
cover for  his  wrongful  death.  McPhee  v. 
United  States  Fidelity  &.  G.  Co.  supra;  25 
Am.  &  Eng.  £nc.  Law,  676;  22  Am.  &  Eng. 
Euc.  Law,  2d  ed,  1306;  35  Cyc.  1942.  If 
the  sheriff  is  found  guilty  of  such  negli- 
gence, the  surety  on  bis  bond  would  also 
be  liable  to  the  extent  of  the  bond,  for  the 
bond  is  conditioned  for  the  faithful  perform- 
ance of  his  duties. 

The  sheriff,  being  responsible  for  reason- 
able care  in  the  selection  of  his  deputies, 
is  responsible  also  for  the  negligence  of  a 
deputy  in  the  performance  of  his  duty  as 
such.  The  acts  or  omissions  of  Gifford  as 
deputy  were  the  acts  or  omissions  of  Mc- 
Corkle  as  sheriff.  Whether  due  and  ordi- 
nary care  was  exercised  in  searching  or 
omitting  to  search  the  insane  suspect  at 
the  time  and  in  the  manner  and  under  the 
circumstances  in  which  he  was  brought  to 
the  custody  of  tJie  sheriff  and  his  deputy  was 
a  question  of  fact  for  the  jury,  to  be  de- 
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termined  in  the  light  of  all  the  facts  and 
circumstances. 

Neither  can  it  be  said,  as  urged  under 
the  third  claim  of  appellants,  that  the  in- 
jury, if  any,  resulted  through  the  unauthor- 
ised act  of  a  deputy  in  placing  the  insane 
suspect  in  jail,  and  holding  him  there  with- 
out a  warrant  or  process,  and  without  the 
knowledge  of  the  sheriff.  The  complaint 
filed  by  the  prosecuting  attorney  was  the 
only  warrant  required  for  the  detention  of 
the  insane  suspect.  The  suspect  was  being 
proceeded  against  in  due  form  of  law,  anih 
was  delivered  to  the  euetody  of  the  sheriff 
and  his  deputy  for  safe-keeping  in  order 
that  he  might  be  produced  before  an  inquent 
of  hmacy,  or  discharged.  It  was  the  duty 
of  the  sheriff,  therefore,  to  keep  the  suspect 
safely  until  so  produeed  or  discharged. 

It  is  urged  by  appellants  that  the  negli- 
gence, if  any,  was  the  contributory  negli- 
gence of  respondent.  This  is  based  npon 
the  fact  that  the  respondent  was  shown  to 
have  had  knowledge  that  Reisoh  was  charged 
with  insanity,  and  was  detained  as  an  in- 
aane  suspect,  and  that,  if  he  had  any  knife 
in  his  possession,  being  confined  with  re- 
spondent and  the  other  prisoners  together, 
respondent  must  have  known  ^f  the  posses- 
sion of  the  knife  by  Reisch.  We  can  see 
nothing  in  this  contention,  and  tliink  that 
merely  to  state  it  is  to  determine  its  fallacy. 
At  any  rate  respondent's  testimony  was  that 
he  did  not  know  that  Reisch  had  a  knife 
until  the  time  of  the  affray.  He  certainly 
was  not  chargeable  with  knowledge  of  any 
negligence  of  the  sheriff  and  his  deputy  in 
omitting  to  search  and  confining  Reisch  iu 
the  common  room  of  the  jail  with  him,  for 
both  he  and  Reisch  were  in  the  sole  power 
of  the  sheriff  and  his  deputy.  It  would  cer- 
tainly be  an  inhuman  rule  that  would  re- 
quire any  care  and  caution  on  the  part  of 
an  inmate  of  a  jail  as  to  the  performance  or 
nonperformance  of  the  duty  of  his  keepers 
toward  him. 

As  to  the  contention  of  appellants  that 
the  verdict  of  the  jury  and  judgment  are 
not  sustained  by  the  evidence,  there  are 
great  grounds*  for  discussion.  Certain  in- 
juries were  oonccdedly  inflicted  upon  re- 
spondent for  which  he  was  entitled  to 
recover  his  actual  loss  occasioned  thereby, 
if  any,  and  his  conse<iuential  damages,  BUch 
as  pain  and  sufTering  and  loss  of  earning 
capacity.  Under  the  cvidMice  there  was  no 
immediate  loss  of  money  or  property  by  rea- 
son of  the  injury.  His  bills  for  mtniioal 
services  and  hospital  were  paid  by  the  coun- 
ty, and  he  lont  no  time,  for  he  was  tlien 
lawfully  confined  in  the  county  jail  to  awnit 
trial  upon  a  criminal  charge.  The  only 
1  real  injury  besides  pain  and  suffering 
claimed  by  respondent  was  the  wrist  drop. 
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It  appears  undisputed  by  the  evidence  that 
neither  at  nor  immediately  after  the  een- 
flict  in  the  jail,  nor  for  several  days  there- 
after,  did  he  make  any  complaint  of  injury 
in  the  nature  of  wrist  drop.     Several  days 
after  the  injury  lie  did  claim  that  his  hand 
was  somewhat  stiff ;  that  when  he  attempted 
to  straighten  his  fingers  he  found  it  hard  to 
do  sow     But  the  evidence  of  all  the  phy- 
skians  who  testified  in  the  case,  ^oept  that 
of  respondent's  medical  witness,  was  that 
wrist  drop  produced  by  the  severing  of  the 
lausculoepiral  nerve  is  a  condition  of  the 
hand    and    arm    whereby    the    control    of 
the  muscles  is  lost  and  the  hand  assumes  a 
clawlike   shape,    with    fingers    and    thumb 
drawn  in.     The  wriat  cannot  be  held  up; 
the  band  bends  or  lops  forward  at  the  wrist, 
and  cannot  be  pronated  or  supinated,  as 
the  doctors  01^, — ^that  is,  cannot  be  turned 
hack  down  or  palm  down.    Doctors  testified 
that  it  would   be   impossible  to   strike  a 
punching  blow;   it  would  break  the  wrist 
if  such  condition  existed  and  injure  the 
striker  more  than  the  stricken.    It  would  be 
impossible  to  use  the  hand  in  the  operation 
of  washing  one's  self.     They  also  testified 
that  wrist  drop  is  so  striking  and  serious 
and  apparent  an  injury  that  it  would  be  in- 
stantly  perceptible;    that   it   would    occur 
instantly  after  the  severing  of  the  musculo- 
spiral  nerve.    None  of  this  evidence  is  dis- 
puted by  any  medical  witness  for  respond- 
ent.   His  one  medical  witness  testified  only 
that  respondent  came  to  him  on  June  4th, 
which  was  about  four  weeks  after  the  con- 
filet;  that  then  he  complained  that  he  could 
not  use  his  hand,  and  the  doctor  said  that  it 
was  wrist  drop.     Appellants'  medical  wit- 
nesses testified  that  wrist  drop  can  easily 
be  and   often  is  simulnted.     Respondent's 
medical  witness  did  not  see  him  until  four 
weeks  after  the  injury,  when  the  wound  had 
healed,  and  he  could  not  then  readily  tell 
the  nature  of  the  wound,  or  whether  it  was 
in  such  location  as  to  affect  the  musculo- 
Hpiral  nerve.    AppellantB'  medical  witnesses, 
two  of  whom  treated  him  within  a  half 
hour  after  the  injury,  testified  tbat  the  stab 
wound   in   the  elbow   was   a  very   shallow 
wound,  cutting  through  the  skin,  but  not 
through  the  subcutaneous  tissue;  that  it  did 
not  penetrate  the  muscular  tissue  at  all, 


and  was  from  an  inch  to  an  inch  and  a  half 
from  the  location  of  the  muscnlospiral 
nerve;  that  the  muscnlospiral  nerve  liea 
deep  in  the  ann,  and  it  would  have  requided 
a  wound  of  considerable  depth  in  that  loca- 
tion to  have  touehed  the  nerve  at  all,  but 
that  the  wound  in  question  did  not  go  any- 
where near  it.  Respondent  himself  testified 
that  he  did  not  know  he  was  wounded  or 
out  until  his  att^tion  was  later  caUed  to 
that  fact  by  another  prisoner  who  told  him 
that  his  arm  was  bleeding.  It  is  also  in- 
disputably shown  that  during  the  sSvky 
respondent  struck  Reisch  a  number  of  times, 
using  both  hands  to  do  so,  and  kncicking 
Reisch  down  several  times;  and,  further,, 
that  immediately  after  the  fight  he  washed 
his  hands  himself,  using  both  hands  to  do 
so.  This  state  of  facts  almost  conduaivelj 
demonstrates  that  there  was  no  injury  to 
the  muscnlospiral  nerve,  and  no  real  wrist 
drop  posfliblA  Yet  indisputably  there  waa 
some  injury  and  damage  inflicted. 

In  view  of  the  fact  that  the  jury  twice 
attempted  to  assess  a  larger  verdict  against 
the  bonding  company  than  against  either  the 
sheriff  or  Reisch,  when  the  bonding  com* 
pany  was  liable  only  in  ease  of  the  neglit 
genee  of  the  sheriff,  and  only  to  the  same 
extent,  we  are  of  the  opinion  that  passion 
and  prejudice  on  the  part  of  the  jury  must 
be  inferred.  * 

As  shown  by  the  preceding  discussion,  we 
cannot  hold  as  a  matter  of  law  that  the 
sheriff  is  not  liable  for  the  negligence  of 
himself  and  deputy,  but  it  is  a  question  of 
fact  whether  they  were  negligent.  The 
right  of  recovery  of  any  sum  approaching 
$1,000,  or  the  half  of  it,  under  the  fact^ 
here,  is  doubtful  at  best.  Under  such  con- 
ditions as  are  here  shown,  inducting  the  in- 
dicated passion  and  prejudice  on  the  part  of 
the  jury,  we  think  it  would  be  unjust  to 
hold  any  of  the  appellants  foreclosed  by  the 
findings  of  the  jury.  In  the  furtherance  of 
justice  a  new  trial  should  be  had. 

Tlie  judgment  is  therefore  reversed,  and 
the  cause  remanded  for  a  new  trial. 

3liount  and  Korrls,  JJ.,  concur.  £1116^ 
Ch.  J.,  concurs  in  the  result. 

Petition  for  rehearing  denied. 


Annotation-TCivfl  liability  of  sherifiF  or  othtf  officer  for  injury  inflicted  by 

priaoner  in  bis  custody  iqM>n  another  prisoner. 


QnestionB  of  <sollateral  interest  ore 
treated  in  notes  cited  in  the  L.R.A.  In^ 
dezes  under  the  title,  ^'Jails.'' 

The  general  rule  gathered  from  the 

cases  whieh  have  considered  the  question 

under  annotation  is  that,  in  order  to  hold 
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an  officer  in  charge  of  a  jail  or  prison 
liable  for  an  injury  inflicted  upon  one 
prisoner  by  another  prisoner,  there  must 
be  knowledge  on  the  part  of  such  officer 
that  such  injuries  will  be  inflicted  or 
good  reason  to  anticipate  danger  there-^ 
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of,  and  negligence  in  failing  to  prevent 
the  injury. 

Thus,  a  sheriff  was  held  liable  in 
Hixon  V.  Cupp  (1897)  5  Okla.  546,  49 
Pac.  927,  for  injuries  inflicted  on  one  con- 
fined in  the  jail  by  another  inmate  of 
the  jail,  in  subjecting  him  to  a  penalty 
because  of  his  refusal  to  pay  a  fine  as- 
sessed by  a  ^'kangaroo  eouirt''  established 
by  the  inmates.  The  decision  as  to  lia- 
bility was  predicated  upon  the  fact  that 
^'evidence  was  adduced  to  the  jury  to 
show  that  the  sheriff  knew  that  it  was 
the  custom  of  the  prisoners  confined  in 
the  jail  under  his  charge  to  assault  and 
beat  prisoners  brought  to  such  jail,  after 
pretended  or  mock  trial,  and  that  he 
failed  to  use  such  means  as  were  at  his 
command  to  prevent  such  act/'  The 
decision  in  this  case  was  further  based 
on  the  fact  that  by  statute  it  waa  the 
sheriff^s  duty  to  keep  the  ^aee  in  the 
county,  which  included  the  jail. 

On  the  other  hand,  in  Riggs  v.  Ger- 
man (1914)  81  Waab.  128,  142  Pac.  479, 
although  the  sheriff  knew  of  the  exivt- 
enoe  of  a  '^kangaroo  court"  in  the  jail, 
it  was  held  that  he  was  not  liable  for  in- 
juries inflicted  upon  a  prisoner  for  rea- 


sons similar  to  those  in  the  Cupp  Caae 
(Okla.)  supra,  as  there  was  no  evidence 
that  the  sheriff  knew  or  had  reason  to 
know  that  the  prisoners  contemplated 
an  assault  upon  the  plaintiff,  and  that, 
having  such  knowledge,  he  took  no  steps 
to  prevent  it. 

So,  also,  in  Giinther  v.  Johnson  (1899) 
36  App.  Div.  437,  56  N.  Y.  Supp.  869, 
it  was  heki  that  the  sheriff  was  not  liable 
in  damages  for  the  death  in  a  connty 
jail  of  a  prisoner  who,  having  struck 
another  prisoner  during  an  alterea,tion, 
was  pursued  and  stabbed  by  the  latter, 
the  injuries  resulting  in  his  death.  The 
basis  of  the  decision  was  that  there  was 
no  evidence  to  show  that  the  sheriff 
knew  of  any  trouble  in  the  jail,  or  that 
he  was  bound  to  anticipate  the  attack 
by  deceased  or  the  subsequent  felonious 
assault  by  the  other  prietmer;  and  that 
he  could  not  be  charged  with  negligence 
in  failii^  to  prevent  what  he  could  not 
reasonably  anticipate;  and  consequently 
it  could  not  be  affirmed  that  he  failed 
m  his  duty,  or  that  he  wilfully  did 
something  which  resulted  in  the  injury. 


UXITED  STATES  CIRCUIT  COURT  OF 
APPEALS,  EIGHTH  CIRCUIT. 

JACK  DAVIS  et  al.,  Plffe.  in  Err., 

V. 

UNITED  STATES  OF  AMERICA. 

(247   Fed.  394.) 

Criminal  law  —  public  trial  —  exclud- 
ing spectators. 

1.  There  is  a  denial  of  the  public  trial 
guaranteed  by  the  Constitution,  where,  dur- 
iag  the  arguments  to  the  jury,  the  court  in 
a  criminal  case  excludes  from  the  court 
room  all  but  relatives  of  defendants,  mem- 
bers of  the  bar,  and  newspaper  reporters, 
although  considerable  feeling  had  developed 
between  partisans  of  defendants  and  state 
witnesses,  and  sonte  witnesses  were  intoxi- 
cated. 

For  other  cases,  see  Criminal  L<»u>,  II.  6,  in 
Dig,  1-52  y.  8. 

Same  —  prejudice  —  pecesslty  of  show- 
ing. 

2.  Prejudice  need  not  be  shown  to  set 
aside  a  conviction  where  accused  was  denied 
the  public  trial  guaranteed  by  the  Consti- 
tution. 

For  other  cases,  see  Appeal  cmd  Error ,  VIL 
m,  7,  a,  in  Dig,  1-52  N.  8, 

(December  31,  1917.) 


Note. —As  to  right  of  court  to  exclude 
public    from   court    room    during   criminal 
trial,    see   annotation   following   this   case, 
post,  1168. 
L.R.A.lOiaC. 


ERROR  to  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  Oklahoma  (Campbell,  Distriet  Judge) 
to  review  a  judgment  convictiiig  defendants 
ol  coitspiriiig  to  delay  the  Uaited  States 
mail.     Reversed. 

The  facts  are  stated  in  the  opinioD. 

Argued  before  Hook,  Circuit  Judge,  and 
Reed  and  Booth,  District  Judges. 

Messrs.  De  Rcmm  Bailey  and  S.  M. 
Rutherford,  for  plaintiffs  m  error: 

Hie  defendants  suffered  prejudiee  because 
of  the  mismanagement  and  misconduct  of 
the  jury. 

Underbill,  Crim.  Ev.  §  232;  Woods  v. 
State,  43  Miss.  364;  Oi^aai  v.  State,  26 
Miss.  82,  Com.  v.  McCaul,  1  Va.  Caa.  271; 
Overbee  v.  Com*  1  Rob.  (Va.)  756;  McLain 
V.  State,  10  Yerg.  241,  31  Am.  Dec.  573: 
Com.  V.  Roby,  12  Pick.  406;  Hare  v.  State. 
4  Hoiv.  (Miss.)  197:  Bcrfes  v.  SUte,  13 
Smedes  &,  M.  398;  Rigaby  v.  State,  64  Tex. 
Crim.  Rep.  504,  38  L.R.A.(X.S.)  1116,  142 
S.  W.  901;  Pope  V.  State,  36  Miss.  121; 
Riggs  V.  State,  26  Miss.  51 ;  Edney  v.  Baum, 
44  Neb.  294,  62  X.  W.  461;  Darter  v.  SUte, 
39  Tex.  Crim.  Rep.  40,  44  S.  W.  850 ;  Shaw 
V.  State,  83  Ga.  92,  9  S.  K.  768,  8  Am.  Crim. 
Rep.  426;  State  v.  Burton,  65  Kan.  704. 
70  Pac.  640.  14  Am.  Crim.  Bep.  688 ;  State 
V.  Snyder,  20  Kan.  306;  State  v.  Gray,  100 
Mo.  523,  13  S.  W.  806;  Hempton  v.  State, 
in  Wis.  127,  86  N.  W.  596,  12  Am.  Crim. 
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lUp.  667}  Thompson  v.  State,  26  Ark.  323; 
T^te  V.  StAte,  38  Tex.  Crim.  Bep.  261,  42 
S.  W.  595;  Bilton  v-  Territory,  1  Okla, 
Crim.  Rep.  566,  99  Pac.  163;  People  y.  Haw- 
ley,  111  Cal.  78,  43  Pae.  404 ;  Riley  v.  State, 

9  HumfJL  646;  Com.  v.  Shields,  2  Bueh,  81; 
Johnson  v.  Root,  2  Cliff.  128,  Fed.  Cas.  No. 
7>409;  Madden  v.  State,  1  Kan.  352;  People 
IT.  Conatantino,  153  N.  Y.  47,  47  N.  B.  37. 

Defendante  were  denied  a  public  trial  a« 
contemplated  by  the  6th  Amendment  to  the 
Constitution. 

State  V.  Osborne,  54  Or.  289,  108  Pac.  62, 
20  Ann.  Cas.  627;  Bialiop,  New.  Crim. 
Proc.  §  957;  Cooley,  Const.  Lim.  6th  ed. 
379;  Schick  v.  United  States,  196  U.  S. 
65,  49  L.  ed.  99,  24  Sup.  Ct.  Rep.  826,  Ann. 
Cas,  585;  People  v.  Hartman,  103  Cal.  245, 
42  Am.  St.  Rep.  108,  37  Pac.  154;  Hopt  t. 
Utah,  110  U.  S.  574,  28  L.  ed.  262,  4  Sup. 
Gt.  Rep.  202,  4  Am.  Crim.  Rep.  417 ;  Thomp- 
son V.  Utah,  170  U.  S.  343,  42  L.  ed.  1061, 
18  Sup.  Ct.  Rep.  620;  Cancemi  v.  People, 
18  N.  Y.  128  i  United  SUtes  t.  Taylor,  3 
McCrary,  500,  11  Fed.  470;  Crain  v.  United 
States,  162  U.  S.  625,  40  L.  ed.  1097,  16 
Sup.  Ct.  Rep.  952;  Re  Bonner,  151  U.  S. 
242,  38  L.  ed.  149,  14  Sup.  Ct.  Rep.  323; 
United  SUtes  v.  Buck,  4  PhiU.  161,  Fed. 
Cas.  No.  14,680;  People  v.  Murray,  89  Mich. 
276,  14  L.R.A.  800,  28  Am.  St.  Rep.  294,  50 
X.  W.  995,  9  Am.  Crim.  Rep.  719;  People  v. 
Yeager,  113  Mich.  228,  71  N.  W.  491; 
State  V.  Hensley,  75  Ohio  St  255,  9  IaRJL. 
(NjS.)  276,  116  Am.  St.  Rep.  734,  79  N. 
B.  462,  9  Ann.  Cas.  108:  Williamson  v. 
Lacy,  86  Me.  80,  25  L.R.A.  606,  29  Atl.  943 ; 
TilteR  V.  State,  5  Ga.  App.  59,  62  S.  £. 
651;  State  y.  Chambers,  44  La.  Ann.  603, 

10  So.  886 ;  State  y.  Brooks,  92  Mo.  542,  5 
8.  W.  «57,  330. 

Messrs.  D.  H.  Iilncsl>»ngli  and  W.  P. 
MeGianls,  for  defendant  in  error: 

The  law  which  controls  in  the  Federal 
courts  does  not  require  the  jury  to  be  kept 
together  in  a  case  of  this  character. 

United  States  v.  Davis,  103  Fed.  457; 
Mattox  ▼.  United  States,  146  U.  S.  140, 
149,  36  L.  ed.  917,  921,  13  Sup.  Ct.  Rep.  50; 
Holt  Y.  United  States,  218  U.  S.  245,  54  L. 
ed.  1021,  31  Sup.  Ct.  Rep.  2,  20  Ann.  Cas. 
1138. 

Before  a  verdict  can  rightly  be  disturbed 
because  of  misconduct  of  the  jury  in  read- 
ing papers  or  books  not  in  evidence,  or  be- 
cause of  other  misconduct  of  the  jury  or 
oihera,  it  must  be  made  to  appear  that  the 
jury  were  influenced  in  arriving  at  the  ver- 
dict by  what  they  read  or  by  what  was 
done. 

Colt  V.  United  States,  111  C.  C.  A.  206, 
1»0  Fed.  305,  223  U.  S.  729,  56  L.  ed.  633, 
32  Sup.  Ct.  Rep.  527:  Charlton  v.  Kelly, 
84  C.  C.  A.  295,  156  Fed.  433,  13  Ann.  Cas. 
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518;  Holt  V.  United  States,  218  U.  S.  246, 
64  L.  ed.  1021,  31  Sup.  Ct.  Rep.  2,  20  Ann. 
Cas.  1138;  United  States  v.  Francis,  144 
Fed.  622. 

Plaintiffs  in  error  waived  their  right  to 
object  on  the  ground  that  they  believed  the 
jury  were  reading  the  papers. 

United  States  v.  Marrin,  159  Fed.  767; 
Jackson  v.  United  States,  42  C.  C.  A.  452, 
102  Fed.  486;  Myers  v.  United  States,  139 
G.  C.  A.  399,  223* Fed.  919. 

The  right  to  a  public  trial  is  not  un- 
qualified and  absolute.  It  is  a  relative  term 
and  must  be  consistent  with  and  depend 
upon  cireumstanoes,  and  while  it  is  a  right 
secured  to  the  defendant,  it  does  not  pre- 
clude the  rights  of  public  justice. 

Grimmett  v.  State,  22  Tex,  App.  36,  58 
Am.  Rep.  630,  2  S.  W.  631 ;  People  v.  Kerri- 
gan, 73  Cal.  222,  14  Pac.  849:  People  v. 
Hall,  51  App.  Div.  57,  64  X.  Y.  Supp.  438; 
Benedict. V.  People,  23  Colo.  126,  46  Pac. 
638;  People  v.  Swafford,  65  Cal.  223,  3  Pac. 
810;  State  v.  Nyhus,  10  X.  D.  326,  27 
L,R.A.(N.S.)  487,  124  N.  VV.  71:  Reagan  v. 
United  States,  44  L.R.A.(X.S.)  583,  120 
C.  C.  A.  627,  202  Fed.  488;  Beaver  v.  Hau* 
bert,  198  U.  S.  77,  49  L.  ed.  950,  25  Sup. 
Ct.  Rep.  573. 

The  ooort,  in  its  discretion,  may  control 
the  admission  of  spectators  to  the  court 
room.  - 

United  States  v.  Buck,  4  Phila.  161,  Fed. 
Cas.  No.  14,680 ;  People  v.  Kerrigan,  73  Cal. 
222,  14  Pac.  849;  Grimmett  v.  State,  22  Tex. 
App.  36,  58  Am.  Rep.  630,  2  S.  W.  631; 
State  V.  Callahan,  100  Minn.  63,  110  N.  W. 
342 ;  State  v.  Nyhus,  19  N.  D.  326,  27  L.R.A 
(N.S.)  487,  124  N.  W.  71:  Myers  v.  State, 
97  Ga.  76,  25  S.  £.  252;  Jackson  y.  Con. 
100  Ky.  239,  66  Am.  St.  Rep.  336.  38  S.  W. 
422,  1091;  Kugadt  v.  State,  38  Tex.  Crim. 
Rep.  681,  44  S.  W.  989;  Lide  v.  State,  133 
Ala.  43,  31  So.  953;  Benedict  v.  People,  23 
Colo.  126,  46  Pac.  638:  Reagan  v.  United 
States,  44  IxR.A.(X.S.)  583,  120  C.  C.  A. 
627,  202  Fed.  488;  People  v.  Hartman,  103 
Cal.  245,  42  Am.  St.  Rep.  108,  37  Pac.  154. 

Per  Cartam: 

The  only  question  in  this  case  that  merits 
discussion  is  whether  the  defendants,  who 
were  convicted  of  a  crime  against  the 
United  States,  were  given  a  public  trial  as 
required  by-  the  6th  Amendment  to  the  Con- 
stitution. 

Near  the  conclusion  of  the  trial,  which 
lasted  several  days,  a  night  session  of  the 
court  was  held  for  the  arguments  to  the 
jury.  When  the  jurors  were  in  the  box,  and 
just  before  the  court  convened,  the  court 
room,  which  had  become  crowded,  was  by 
the  direction  of  the  trial  judge  cleared  of 
all   spectators  except  relatives  of  the  de- 
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fendants,  members  of  tlie  bar,  and  news- 
paper reporters,  and  a. bailiff  at  the  door 
was  instructed  to  admit  none  but  those  of 
the  excepted  classes.  The  bailiff  thereafter 
Admitted  a  few  others,  but  it  was  by  way 
of  favor  of  the  court  officers.  Some  citizens 
against  whom  no  objections  appeared  on 
account  of  character  or  condition  after- 
wards sought  and  were  denied  admission. 
The  seats  in  the  audience  part  of  the  court 
room  back  of  the  bar  rail  would  have  ac* 
<;ommodated  at  least  100  spectators.  About 
25  were  allowed  to  be  present.  Within  the 
rail,  besides  the  court  officials  and  the  de- 
iendants,  a  couple  of  women  relatives  of 
the  latter,  a  few  newspaper  men,  and  about 
10  members  of  the  bar  were  present.  The 
reasons  for  the  action  of  the  court  were 
these: 

The  cirime  of  which  defendants  were 
charged  had  connection  with  a  train  rob- 
bery, and  the  trial,  which  was  held  at  Mus- 
kogee, Oklahoma,  excited  more  than  ordi- 
nary interest.  At  previous  sessions  the  court 
room  was  crowded  with  spectators,  so  much 
so  that  in  one  instance  the  court  directed 
the  bailiffs  to  clear  the  aisles  so  that  wit' 
nesses  would  not  be  impeded  when  called. 
Considerable  ill  feeling  had  developed  be- 
iween  the  defendants,  their  relatives  and 
friends,  and  some  of  the  witnesses  for  the 
prosecution,  and  the  court  had  placed  the 
latter  in  the  custody  and  care  of  an  officer. 
Precautions  had  also  been  taken  that  de- 
fendants should  come  unarmed  into  the 
court  room.  On  the  evening  of  the  night 
session  an  encounter  occurred  in  a  restau- 
rant, in  which  a  relative  of  one  of  the  de- 
fendants hit  a  witness  for  the  prosecution 
"across  the  face  with  a  newspaper.  This  was 
reported  to  the  court ;  also  that  one  or  more 
of  the  witnesses  in  the  court  room  were  in- 
-koxicated.  It  does  not  appear  that  the 
•court  room  was  crowded  beyond  its  seating 
capacity  when  the  order  to  clear  it  was 
made,  or  that  any  person  was  making  a  dis- 
^turbance  or  threatening  to  do  so,  or  that 
there  was  any  well-founded  apprehension 
that  a  disturbance  would  occur. 
"  We  appreciate  the  better  position  of  the 
trial  court  to  appraise  the  significance  of 
surrounding  conditions,  but  we  cannot 
avoid  the  conviction  that  it  acted  upon  the 
representations  of  those  who  did  not  ade- 
quately realize  the  great  importance  of 
keeping  a  place  where  the  justice  of  the 
nation  is  judicially  administered  a  public 
place  for  the  admission  of  peaceful  citizens. 
An  intoxicated  man  could  have  been  ex- 
cluded or  removed;  the  aisles  and  passage- 
ways could  have  been  kept  clear;  when  the 
seats  were  filled,  other  spectators  could 
liave  been  denied  at  the  door;  if  the  noise 
rn  the  lobbies  interfered  with  the  proceed- 
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ings,  the  lobbies  eould  hare  been  cleared; 
and  individuals  whose  conduct  outside  the 
court  room  made  their  presence  within  a 
menace  might  have  been  excluded.  But  it  is 
quite  a  different  thing  to  exclude  the  pub- 
lic generally,  regardless  of  their  conduct  or 
character. 

The  6th  Amendment  provides  that  "in 
all  criminal  prosecutions  the  accused  shall 
enjoy  the  right  to  a  .  .  .  public  trial." 
The  provision  is  one  of  the  Important  safe- 
guards that  were  soon  deemed  necessary  to 
round  out  the  Constitution,  and  it  was  due 
to  the  historical  warnings  of  the  evil  prac- 
tice of  the  Star  Chamber  in  England.  The 
corrective  influence  of  public  attendance 
at  trials  for  crime  was  considered  import- 
ant to  the  liberty  of  the  people,  and  it  is 
only  by  steadily  supporting  the  safeguard 
that  it  is  kept  from  being  undermined  and 
finally  destroyed.  As  the  expression  neces- 
sarily implies,  a  public  trial  is  a  trial  at 
which  the  public  is  free  to  attend.  It  is 
not  essential  to  the  right  of  attendance  that 
a  person  be  a  relative  of  the  accused,  an 
attorney,  a  witness,  or  a  reporter  for  the 
press,  nor  can  those  classes  be  taken  as  the 
exclusive  representatives  of  the  public 
Men  may  have  no  interest  whatever  in  the 
trial,  except  to  see  how  justice  is  done  in 
the  courts  of  their  country.  The  qualifica* 
tions  of  the  broad  scope  of  the  constitution- 
al provision  and  of  like  provisions  in  the 
Constitutions  of  the  states  are  few,  and  are 
based  upon  cone^derationts  of  publiis  morals 
and  peace  and  good  order  in  the  court 
rooms.  They  are  definitely  illustrated  in 
eases  in  which  the  exclusion  of  sonde  or  all 
of  the  spectators  has  been  upheld. 

In  Grimmett  v.  State,  22  Tex.  App.  96, 
58  Am.  Rep.  630,  2  S.  W.  631,  th«  audi- 
ence Was  temporarily  eitcluded  during  the 
cross-examination  of  a  young  girl  ivho  was 
a  witness  in  a  trial  for  rape.  The  court 
certified  that  persons  in  the  audience  per- 
sisted by  their  laughter  in  diaturbing  the 
proceedings  and  embarrassing  the  witness, 
and  it  was  impossible  to  distinguish  them 
from  the  others. 

Pteople  V.  Kerrigan,  73  Cal.  222,  14  Pac. 
849,  was  a  case  of  violent  and  abusive  con* 
duct  of  the  defendant,  and  disorder  in  the 
audience.  The  court  room  doors  were  not 
closed,  and  the  deftodant's  friends  and  re- 
porters were  allowed  to  enter  and  leave  at 
will. 

In  Benedict  v.  People,  23  Colo.  126,  46 
Pac.  637,  the  trial  involved  a  recital  of  dis- 
gusting details.  Members  of  the  bar,  officers 
of  the  court,  law  students,  and  witnesses 
were"  allowed  to  remain. 

State  V.  Nyhus,  19  N.  D.  326,  27  L.R.A. 

(N.S.)   487,  124  N.  W.  71,  was  a  proaeca- 

*  tion  for  the  rape  of  a  girl  under  fourteen 
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years  of  age.  The  order  excluding  auditors 
excepted  all  jurors  and  litigants  at  the 
term,  attorneys,  witnesses  for  both  parties, 
'*and  any  other  |)erson  or  persons  whom  the 
several  parties  to  the  action  may  request 
to  remain." 

Reagan  v.  United  States,  44  L.R.A.(N.S.) 
583,  120  C.  C.  A.  627,  202  Fed.  488,  was  also 
a  case  of  rape.  Court  officers,  witnesses 
for  both  parties,  and  members  of  the  bar 
were  not  excluded. 

In  State  ▼.  Callahan,  100  Minn.  63,  110 
N.  W.  342,  during  a  part  of  the  examination 
of  the  prosecutrix  in  a  trial  for  rape,  the 
court  room  was  cleared  of  all  persons  ex- 
cepting counsel,  officers  of  the  court,  wit- 
nesses, and  of  course  the  defendant.  The 
court  h^ld  that,  while  a  sweeping,  unlimited 
order  would  have  been  erroneous,  the  sit- 
uation was  but  temporary,  and  it  appeared 
that  the  prosecutrix  was  so  embarrassed  by 
the  crowd  that  counsel  for  the  state  was  un- 
able to  elicit  from  her  a  definite  statemetit 
of  what  occurred. 

In  Myers  v.  State,  97  Ga.  76,  26  S.  E. 
252,  the  court,  in  passing  on  defendant's 
complaint  of  an  overcrowding  of  the  oourt 
room,  said  that  the  requirement  of  a  pub- 
lic trial  did  not  prevent  the  ezdusioB  of 
spectators  for  lack  of  seating  capacity.  • 

In  Lide  V.  State,  l38  Ala.  43,  31  Bo;  908, 
the  clearing  of  t^e  court  room  was  becanise 
of  applause  by  the  spectators  of  remarks  of 
counsel  for  the  state.  It  was  said:  '^It 
was  not  only  the  power,  but  the  duty,  of 
the  court  to  prevent  demonstrations  of  ap- 
proval or  disapproval  by  spectators  in  the 
trials  of  causes,  and  if  need  be  to  this  end 
to  exclude  the  offending  parties  from  the 
oourthouse.** 

In  Beople  v.  Swa^pr^,  A5  Q^\.  22B,  3  P^c. 
809,  all  persons  were  excluded  except  the 
judge,  jurors,  witnesses,  and  persons  con- 
nected with  the  case.  It  was  held  that  the 
word  ''pubnc**  in  the  Constitution  was  used 
in  opposition  to  secret,  and  that  defend- 
ant was  not  denied  a  public  trial.  This  is 
an  extreme  case. 

State  V.  Brooks,  92  Mo.  542,  5  S.  W.  257, 
330*  In  the  early  stages  of  the  selection  of 
the  jury,  bailiffs  at  the  court  room  door  re- 
fused to  admit  anyone  except  jurors,  wit- 
nesses, officers  ol  the  court,  and  those  hav- 
ing business  In  court.  When  the  court  was 
informed  of  this,  it  said  it  was  withont  its 
direction,  and  it  ordered  that  all  persons  be 
admitted  until  the  seats  were  filled.  It  was 
held  on  appeal  that  this  ixus  not  a  denial  of 
a  public  trial,  but  that  there  might  have 
heen  ground  for  the  complaint,  had  the  or- 
der not  been  made,  or  had  a  request  for  a 
re-examination  of  the  jurors  questioned  dur- 
ing the  time  been  asked  and  denied. 

In  State  v.  McColl,  34  Kan.  617,  9  Pac. 
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745,  the  trial  court,  at  the  instance  of  the 
prosecuting  attorney,  requested  ladies  to 
leave  the  court  room,  as  the  attorney  was 
about  to  refer  to  some  evidence  unfit  for 
them  to  hear.  This  was  held  proper.  The 
complaint,  however,  was  not  that  defendant 
Was  denied  a  public  trial. 

The  above  are  most  of  the  cases  in  which 
limited  admissions  have  been  upheld.  We 
turn  now  to  those  in  which  they  have  been 
disapproved. 

In  State  v.  Osborne,  64  Or.  289,  103  Pac. 
62,  20  Ann.  Cas.  627,  the  charge  was  rape. 
Before  the  taking  of  testimony  the  covrt  di- 
rected the  sheriff  as  follows:  '*You  wil) 
please  exclude  everybody  from  the  ooust 
room  except  the  defendant,  the  attorneys  en- 
gaged in  the  trial  of  this  case,  the  jury,  and 
officers  of  this  court,  and  the  witnesses 
while  on  the  witness  stand;  and  you  will 
observe  this  order  so  to  exclude  the  public 
from  the  court  room  during  the*  taking  of 
testimony  upon  this  triaL" 

The  carrying  out  of  this  order  was  vigor- 
ously condemned  by  the  supreme  oourt  of 
the  state.  It  will  be  observed  that  there 
was  no  selective  exclusion  with  reasonable 
regard  for  the  nature  of  particular  phases 
of  the  trial  or  the  testimony. 

Tilton  V.  St«te»  5  Ga.  App.  6»,  62  S.  £. 
6i51,  was  a  case  of  adultery  with  a  fouirteen- 
year  old  girl.  The  state  Constitution  re- 
quired a  public  trial,  and  a  state  statute  au- 
thorized trial  courts  to  dear  the  court  room 
of  ''all  or  any  portion  of  the  audience"  in 
cases  where  the  evidence  "relstes  to  im- 
proper acts  of  the  sexes  and  tends  to  de« 
bauch  the  morals  of  the  young."  As-  soon 
as  the  jury  was  impaneled  the  court  or« 
dered  "the  court  room  cleared  of  everyone 
not  coxuiectcid  wiih^  thja  case."  It  )vas  held 
on  appeal  that  the  court  might  properly 
have  excluded  ''all  minors,  all  women,  and 
all  others  who  failed  to  behave  decorously, 
or  who  interfered  in  any  manneri  with  the 
decent'  conduct  of  the  case/'  but  that  its 
order  was  too  sweeping  and  denied  the  de- 
fendant a  public  trial. 

In  State  v.'He»isley,  76  Ohio  St.  265,  9 
L.R.A.(N.S.)  277,  116  Am.  St.  Rep.  734,  79 
N.  £.462,  9  Ann.  CaJs.  108,  the  trial  was  ad- 
journed from  a  large  court  room  to  a  small 
one  for  the  taking  of  testimony  of  an  im- 
moral or  obscene  nature,  and  the  court  di- 
rected the  sheriff  to  admit  none  but  the 
jury,  defendant's  counsel,  members  of  the 
bar,  newspaper  men,  and  a  named  witness 
for  defendant.  It  was  held  that  the  exclu- 
sion was  too  general  for  a  public  trial. 

In  People  v.  Hartman,  103  CaL  242,  42 
Am.  St  Rep.  108,  37  Pac.  163,  the  charge 
was  assault  with  intent  to  commit  rape. 
The  action  of  the  trial  court  in  excluding 
all  persons  from  the  trial  except  the  officers 


lies 
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of  the  court  and  the  defendant  was  said  on 
appeal  to  be  without  justification  in  the  law 
of  modern  times.  The  prior  decision  in 
People  y.  Swaiford,  supra,  was  held  un- 
sound. The  court  said;  *The  trial  should 
be  public  in  the  ordinary  common-sense  ac- 
ceptation of  the  term.  The  doors  of  the 
court  room  are  expected  to  be  kept  open, 
the  public  are  entitled  to  be  admitted,  and 
the  trial  is  to  be  public  in  all  respects,  as 
we  have  before  suggested,  with  due  regard 
to  the  size  of  the  court  room,  the  conven- 
iences of  the  court,  the  right  to  exclude  ob- 
jectionable characters  and  youth  of  tender 
years,  and  to  do  other  things  which  may 
facilitate  the  proper  conduct  of  the  trial." 
People  V.  Murray,  89  Mich.  276,  14  L.R.A. 
809,  28  Am.  St.  Rep.  294,  60  N.  W.  995,  9 
Am.  Crim.  Rep.  719,  was  a  case  of  murder. 
The  attention  of  the  trial  court  was  directed 
to  the  fact  that  a  policeman  stationed  at 
the  court  room  door  was  denying  admission 
to  respectable  citizens,  but  it  refused  to 
take  action.  It  was  shown  by  affidaTits 
that  there  was  ample  accommodation  in  the 
court  room,  that  but  few  were  admitted, 
and  that  many  were  refused.  The  supreme 
court  of  Michigan  held  that  defendant  had 
not  been  accorded  a  public  trial.  It  quea- 
tioned  whether  respectability  was  a  test  of 
the  right  of  access  to  a  public  trial,  and,  if 
so,  whether  it  should  be  left  to  the  knowl* 
edge  or  discretion  of  a  police  officer.  Alter 
this  decision  was  rendered  a  statute  was 
enacted  conferring  discretion  upon  a  trial 
judge  to  exclude  fr<Hn  the  trial,  or  any  por« 
tion  thereof,  all  persons  ''except  those  nee* 
essarily  in  attendance,''  whenever  it  ap- 
peared that  "evidence  of  licentious,  lascivi- 


ous, degrading,  or  peculiarly  imm(Nral  acta 
or  conduct"  would  probably  be  given. 

In  People  v.  Yeager,  113  Mich.  228,  71 
N.  W.  491,  the  defendant  was  charged  with 
assault  with  intent  to  commit  rape,  and  the 
trial  court,  in  applying  the  above-mentioned 
statute,  allowed  representatives  of  the  press 
to  remain  in  the  court  room,  asked  all 
others  to  retire,  and  directed  an  officer  to 
admit  any  who  were  relatives  or  friends  of 
the  defendant.  It  finally  announced:  "I 
have  told  the  officer  not  to  let  anybody  in 
here  who  is  not  either  a  friend  of  the  com- 
plaining witness  or  of  the  defendant.  He 
will  ascertain  that  fact  as  they  apply  for 
admission.  All  such  people  will  be  ad- 
mitted, and  the  public  will  be  kept  out.'*  The 
supreme  court  of  the  state  held  the  trial 
not  a  public  one.  It  said:  '*Who  is  to  de- 
cide who  are  the  friends  of  the  accused! 
The  law  makes  no  such  test,  but  allows  all 
citizens  freely  to  attend  upon  any  trials 
whether  civil  or  criininal." 

We  think  these  latter  cases  are  well 
founded  in  prinoiple  and  reason,  and  that 
in  the  case  at  bar  the  defendants  did  not 
have  the  public  trial  contemplated  by  the 
6th  Amendment. 

It  la  urged  that  no  prejudice  to  defend- 
ants was  shown.  A  violation  of  the  consti- 
tutional right  necessarily  imi^iea  prejudice, 
and  more  than  that  need  apt  appear.  Fur- 
thermore, it  would  he  difficult,  if  not  im- 
possible, in  such  cases,  for  a;  defendant  to 
point  to  any  definite,  peraonal  injury.  To 
require  him  to  do  so  would  impair  or  de- 
stroy the  safeguard. 

The  sentenoes  are  reversed,  and  the  cause 
is  remanded  for  a  new  triaL 
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criiniiULl  triaL 


This  note  is  supplemental  to  the 
notes  in  9  L.R.A.(N.S.)  277;  27  L.R.A. 
(N.S.)  487;  and  44  L.R.A.(N.S.)  583, 
where  the  earlier  cases  are  coUeeted. 

The  courts  continue  to  differ  materi- 
ally on  the  question. 

It  will  be  observed  that  the  decision 
in  Davis  v.  United  States,  ante,  1164, 
seems  opposed  to  the  two  rape  eases 
below  referred  to,  from  the  ninth  circuit, 
of  Reagan  v.  United  States  (1913)  44 
L.R.A.(X.S.)  683,  120  C.  C.  A.  627,  202 
Fed.  488,  and  Callahan  v.  United  States 
(1917)  240  Fed.  683,  the  court  in  the 
Davis  Case  not  apparently  distinguish- 
ing it  on  account  of  the  trial  being  for 
a  crime  having  connection  with  a  train 
robbery. 

In  California,  on  a  trial  for  incest 
with  a  daughter,  it  was  held  to  be  error 
L.H.A.1918C. 


to  require  all  persona  other  than  those 
directly  eonneeted  with  tlie  trial  to 
withdraw  from  the  court  room,  and  to 
try  the  case  "behind  elosed  doors. '^ 
People  V.  Letoile  (1916)  31  OaL  App- 
166, 159  Pae.  1059,  where  the  court  said : 
'^We  do  not  doubt  the  right  of  the  court 
to  regulate  the  admission  of  the  public 
to  the  court  room  in  any  appropriate 
manner  in  order  to  prevent  ovettsrowd- 
ing  or  disorder,  but  the  right  does  not 
exist  to  wholly  exclude  the  public.'^ 

In  State  v.  Keeler  (1916)  52  Moat 
205,  L.R.A.1916E,  472,  156  Pae.  1080, 
Ann.  Cas.  1917E,  619,  it  was  held  that 
the  constitutional  right  to  a  public 
trial  was  infringed  by  excluding  from 
the  court  room  in  a  rape  ease  all  not 
present  when  the  order  was  made,  and 
denying  those  who  retired  permission  to 
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return^  except  court  officers,  attorneys, 
doctors,  and  reporters. 

In  People  v.  Collazo  (1913)  19  P.  R. 
R.  912,  it  was  held  that  the  right  of  the 
accused  to  ''a  speedy  and  public  trial^ 
under  the  6th  Amendment  to  the  United 
States  Constitution  and  under  the  Porto 
Rico  Code  was  infringed  by  excluding 
the  public  from  the  court  room  during 
the  examination  of  one  of  the  witnesses 
in  a  case  for  disturbing  the  public  peace. 
The  court  said  that  the  exclusion  could 
not  have  been  to  prevent  the  public 
from  hearing  immoral  testimony  as 
other  witnesses  testified  in  the  presence 
of  the  public  regarding  the  same  facts. 

On  the  other  hand,  Reagan  v.  United 
States  (Fed.)  supra  (to  which  the  prior 
note  in  44  L.R.A.(N.S.)  583,isaUached), 
holding  that  the  court  might  exclude  the 
speetators  in  a  rape  case,  was  followed 
in  Callahan  v.  United  States  (Fed.) 
supra,  holding  an  order  permissible  in 
the  discretion  of  the  court,  which  ex- 
cluded from  the  court  room  during  the 
trial  in  a  case  of  rape  of  a  girl  under 
the  age  of  consent  all  persons  who  had 
no  business  before  the  court,  but  al- 
lowed to  be  present  litigants,  witnesses, 
jurors,  oonnsel,  offioeors  od^  the  courts  t^i 
representatives  of  the  newspapers. 

In  Keddington  v.  State  (1918)  — 
Ariz.  — ,  172  Pae.  273,  it  was  held  that 
the  defendant's  constitutional  right  to 
a  public  trial  was  not  infringed  where 
he  was  charged  with  contributing  to  the 
dependency  of  the  girl  of  the '  age  of 
sixteen  years  and  the  court  directed  that 
the  court  room  be  cleared  and  that  the 
public  be  excluded  except  witnesses  and 
relatives  of  the  defendatkt  and,  by  a 
modiication,  also  newspaper  importers; 
but  the  court  seems  to  have  considered 
that  the  defendant  was  satisfied  with  the 
order  after  it  had  been  modified  by 
permitting  the  presence  of  newspaper  re^ 
porters,  and  states  that  he  made  no  ob- 
jection or  protest  after  such  modifiea-> 
tion. 

The  exclusion  from  a  trial  for  bastar- 
dy of  all  negroes  and  boys  was  held  to 
be  within  the  diseretion  of  the  trial 
judge  in  State  v.  Adapts  (1914)  100  8.  a 
43,  84  8.  E.  368. 

The  constitutional  and  statutory  right 
•to  a  ''public  thai''  was  held  not  to  be 
infringed  in  a  case  of  assault  with  in- 
tent to  commit  rape  on  an  eleven-year- 
old  daughter  by  an  order  ex^duding  all 
speetators  from  the  court  room,  in 
State  V.  Johnson  (1914)  26  Idaho,  609, 
144  Pae.  784,  where  the  court  said :  "In 
cases  like  the  one  at  bar,  where  the  ev- 
idence is  of  a  very  immoral  and  dis- 
L.R.A.1918C'.  '  I 


gusting  nature,  we  do  not  think  the 
court  erred  in  excluding  the  general 
public  from  the  court  room  during  the 
trial.  Of  course,  the  friends  of  the  de- 
fendant who  desired  to  be  present  and 
the  oflScers  of  the  court,  including  mem- 
bers of  the  bar,  ought  not  to  be  exclud- 
ed; but  to  exclude  the  general  public^ 
who  only  have  a  curiosity  to  hear  the 
revolting'  details  of  a  rape  case,  does 
not  deprive  a  defendant  of  a  public 
trial  as  provided  by  the  Constitution  and 
statutes  above  cited." 

There  was  held  to  be  no  infringement 
of  the  right  to  a  public  trial  where, 
after  some  disorder  in  the  court  room, 
the  court  ordered  the  galleries  to  be 
cleared,  and  the  bailiff,  removed  most  of 
the  spectators  and  without  any  order 
locked  the  main  door,  which  remained 
locked  for  some  forty-five  minutes,  some 
persons  meantime  coming  in  through  an 
anteroom,  and  the  counsel  of  the  de- 
fendant, while  observing  the  situation, 
made  no  objection.  People  v.  Tugwell 
(1917)  32  OaL  App.  520,  163  Pae.  608. 

In  the  next  two  cases  the  element  of 
consent  was  present,  although  the  court 
in  the  second  case  did  not  think  consent 
necessary. 

It  was  held  in  a  juriadietion  where 
the  Constitution  did  not  in  terms  pro- 
vide that  trials  should  be  pubUo,  that 
a  ease  of  assault  with  intent  to  rape 
tried  by  consent  by  the  court  without 
a  jury  was  properly  tried  in  a  smaller 
room  than  the  usual  "Court  room,  with 
the  cohsent  of  the  prisoner's  attorney, 
in  the  presence  of  the  officers,  attorneys, 
and  witnesses,  it  hot  appearing  that  any- 
one desired  by  the  prisoner  was  ex- 
cluded; but  the  conviction  was  reversed 
because  the  teattmony  of  the  prosecu- 
trix was  taken  out  of  the  presence  of 
the  ixriaoner.  Dntton  v.  State  (1914)' 
123  Md.  373,  91  Atl.  417,  Ann.  Cas. 
1916G,  89. 

A  defendant  on  trial  upon  the  charge 
of  omitting  to  provide  for  an  illegiti- 
mate child  may  have  the  spectators  ex- 
eluded.  People  V.  Stanley  (1917)  33 
CaL  App.  624,  166  Pae.  596.  In  this 
case  the  request  was  made  soon  after  the 
trial  was  opened,  and  was  granted  by 
the  court.  Near  the  close  of  the  trial 
the  request  was  renewed,  and  the  court 
made  the  ruling  hereafter  set  out,  but 
the  extent  to  which  either  order  was 
enforced  does  not  appear.  The  appel- 
late court  considered  that  the  second 
order  might  have  been  properly  made 
without  the  request  of  the  defendant,  it 
being  as  follows:  "I  will  clear  it  of  all 
except  any  persons  who  have  any  legit i- 
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mate  interest  here.  I  am  very  much  in 
sympathy  with  counsel's  motion  in  so 
far  as  it  has  to  do  with  a  great  many 
people  who  are  attracted  to  the  court 
room  when  cases  of  this  character  are 
on  trial,  not  because  they  have  any  sort 
or  kind  of  legitimate  interest  in  the 
proceedings,  not  that  they  are  concerned 
at  all  with  the  administration  of  public 
justice,  but  apparently  simply  and  solely 
to  gratify  some  sort  of  prurient  curios- 
ity or  feeling  or  desire  of  some  sort  that 
finds  great  satisfaction  in  listening  to 
testimony  of  the  kind  that  is  ordinarily 
adduced  upon  these  hearings.  If,  upon 
the  other  hand,  there  are  any  persons 
here  who  are  brought  here  because  of 
any  legitimate  interest  of  any  sort  or 
kind  in  the  case,  or  in  any  of  those 
concerned  with  it,  they  may  remain. 
For  instance,  if  the  defendant  has  here 


any  personal  friends  or  relatives,  they 
may  remain.  If  the  complaining  witness 
has  any  relatives  or  friends  now  here^ 
they  may  remain.  But  the  rest  of  the 
people  here,  who  have  no  interest  in 
this  case,  will  kindly  retire.  Mr.  Mc- 
Kenzie  (counsel  for  the  defendant): 
Your  Honor,  if  that  is  going  to  include 
the  friends  of  this  complaining  witness 
we  assert  our  right  to  a  public  trial 
The  Court :  No,  you  have  already'  waived 
your  right  to  a  public  trial;  that  waiver 
w411  stand,  Mr.  McKenzie:  We  meant 
the  whole  court  room  with  the  exception 
of  the  officers,  and  that  is  the  motion  we 
make.  The  Court:  All  right.  I  will 
stand  on  that.  Mr.  McKenzie:  We  ask 
that  we  have  a  public  trial  and  we  re- 
fuse to  waive  the  right.  The  Court :  The 
trial  will  proceed  as  already  ordered." 

B.  B.  B. 


KANSAS  SrPR£M£  COURT. 

KATHERINE  KELLY 
v. 

CENTRAL    UNION    FIRE    INSURANCE 
COMPANY,  Appt. 

(101  Kan.  91,  166  Pac:  800.) 

Appeal  —  effect  of  fliidliig*». 

1.  Rule  followed  that  a  g«neral  verdict 
and  consistent  findings  of  iaet  dispoae  of  all 
controverted  issues  of  fact  wh«n  based  ^pon 
substantial,  though  conflicting,  testimony. 
For  other  cases ^  see  Appeal  arid  Error,  VII. 

1.  2,  in  Dig,  1-52  A\  fif. 

Evidence  —  sufficiency. 

2.  Record    shows    evidence    anfflcient    to 
prove  the  contract  in  controversy,  and  to 
prove  its  authorization  and  ratification. 
Fw  oth^r  eases,  see  Evidence,  XII,  i,  m 

Dig.  i~6«  N,  8, 

Corporation  —  purchase  of  own  stock. 

3.  A  rtatute  forbidding  a  corporation  to 
purchase  or  hold  its  own  stock,  either  abso- 
lutely or  as  collateral,  after  it^has  onoe  been 
issued,  does  not  cover  the  tranasactions  of 
a  corporation  during  its  formative  stage 
and  before  its  corporate  structure  is  per- 
fected, in  contracting  for  the  surrender  and 
cancelation  of  subscription  stock  to  sup- 
press an  overissue  in  excess  of  its  author- 
ized capitalization,  when  such  correction  of 
the  illegal  overissue  is  done  in  good  faithi 

Headnotes  by  Dawson,  J. 

Rehearing  headnote  by  Mabshaix,  J. 


free  of  any  taint  of  fraud,  and  not  in  preju> 
dice  of  the  rights  of  third  parties. 
For  other  oases,  see  Corporations,  IV.  <f,  i, 
in  Dig.  l-5t  N.  8. 

Same  ^  nltra  vires  ^  benefit. 

4.  A  corporation  cannot  avoid  its  obliga- 
tion en  a  plea  of  ultra  vires  wl»n  it  has 
appropriated  th«  eonsideratioB  and  received 
the  benefits  of  it,  and  where  the  party  seek- 
ing to  enforce  it  ha?  fully  perfonned  her 
share  of  the  bargain. 

For  other  cases,  see  Corporations,  IV.  d,  2, 
in  Dig.  1^2  N.  H. 

Same  ^  oversale  of  stock.. 

5.  Where  a  corporation  in  its  formative 
stage  discovers  that  it  has  oversold  its  au- 
thorized maximum  capital  stock,  the  fact 

'  that  all  stock  sold  after  the  maximum  had 
been  reached  should  have  been  treated  as 
void  will  not  bar  a  recovery  for  the  agreed 
value  or  reasonable  price  of  valid  stodc  sur- 
rendered by  a  prior  lawful  subscribing 
stockholder  to  relieve  the  company's  em- 
barrassment and  to  extinguish  the  over- 
issue, when  this  method  of  correcting  the 
company^l  capitalization  is  undertaken  in 
good  faith,  fM  of  any  taint  of  fraud,  and 
the  rights  of  others  are  not  affected  thereby. 
For  other  oases y  see  CorporationBy  IV,  d,  i, 
in  Dig,  1-52  N,  8, 

On  Rehearing. 

Appeal  —  qnestlons  presented  for  first 
time. 

6.  The  supreme  court  will  not  consider 
questions  presented  for  the  first  time  on- 
appeaL 

(June  9,  1917.) 


Note. —  The  question  as  to  how  far  a 
private  corporation  is  estopped  to  raise  the 
defense  of  ultra  vires  in  an  action  brougJit 
against  it  is  considered  in  the  annotation 
following  Gilbert  v.  Citizens'  Nat.  Bank, 
L.R.A.1917A,  749;  and  see  later  case,  Pol- 
L.R.A.1918C. 


lock    V.    Lumbermen's   Nat.    Bank,    IaRA. 
1918B,  402. 

Tlie  right  of  a  corporation  to  purchase 
its  own  shares  of  stocK  is  discussed  in  the 
annotation  following  Lefker  v.  Hamer, 
LJiJL1916F,  286. 
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APPEAL  by  defendant  from  a  jadgraent 
of  the  District  Court  for  Miami  County 
irt  favor  of  plaintiff  in  an  action  brought 
to  recover  the  value  of  certain  shares  of 
capital  stock  of  the  defendant  company  al- 
leged to  have  been  sold  by  plaintiff  to  it. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  L.  Bnrgfess,  Hu^h  C.  Smith, 
Paul  E.  Bradley,  and  Leslie  J.  Lyons, 
for  appellant: 

The  statutes  of  the  state  of  Missouri 
(Rev.  Stat.  1909,  §  7063)  prohibit  the  pur- 
chase, directly  or  indirectly,  by  an  insur- 
ance company  organized  in  Missouri,  of  its 
own  capital  stock,  and  therefore  the  con- 
tract, if  any,  is  absolutely  void. 

St.  Louis  Carriage  Mfg.  Co.  v.  Hilbert,  24 
Mo.  App.  -388;  St.  .Louis  Rawhide  Co.  v. 
Hill,  72  Mo.  App.  142;  Boley  v.  Sonora  De- 
velopment Co.  126  Mo.  App.  116,  103  S.  W. 
1>75;  Wilson  v.  Torchon  Lace  &  Mercantile 
C<5.  167  Mo.  App.  305,  149  8.  W.  1166; 
Chrisman-Sawyer  Bkg.  Co.  v.  Independence 
Wool  Mfg.  Co.  168  Mo.  645,  68  8.  W.  1026; 
New  York  &  N.  H.  R.  Co.  v.  Schuyler,  34 
N.  Y.  30;  First  Ave.  Land  Co.  v.  Parker, 
111  Wis.  1,  87  Am.  St.  Rep.  841,  86  X.  W. 
604;  Hayden  v.  Charter  Oak  I>riving  Park, 
63  Conn*  142,  27  Atl.  232;  ScoviH  v.  Thay- 
er, 105  U.  8.  143,  26  L.  ed.  968;  People's 
Bank  v.  Kurtz,  99  Pa.  844,  44  Am.  Rep. 
112;  Bruff  v.  Mali,  36  N.  Y.  200,  6  Mor. 
Min.  Rep.  574;  People  v.  Parker  Vein  Coal 
Ck).  10  How.  Pr.  643;  SewelPs  Case,  L.  R. 
3  Ch.  131,  18  L.  T.  N.  8.  2,  16  Week.  Rep. 
381;  Wright's  Appeal,  99  Pa.  426;  Chilli- 
C0the  Branch  of  State  Bank  ▼.  Fox,  3 
Blatchf.  431,  Fed.  Cas.  No.  2,683;  Vail  t. 
Hamilton,  85  N.  Y.  453;  American  Railway 
Frog  Co.  V.  Haven,  1(^1  Mass.  308,  3  Am. 
Rep.  877;  Com.  v.  Boston  k  A.  R.  Co.  142 
Mass.  146,  7  N.  E.  716;  Cook,  Corp.  8th  ed. 
§  313;  Williams  v.  Saving  Mfg.  Co.  3  Md. 
Ch.  418;  City  Bank  v.  Bruce,  17  N.  Y.  507; 
San  Antonio  Hardware  Co.  r.  Sanger,  — 
Tex.  Civ.  App.  — ,  151  S.  W.  1104;  Coppin 
V.  Greenlees  k  R.  Co.  38  Ohio  St.  275.  43 
Am.  Rep.  425 ;  Tolnian  v.  New  Mexico  &  D. 
Mica  Co.  4  Dak.  4,  22  N.  W.  505;  Union 
Trust  k  Sav.  Bank  v.  Amery,  72  Wash.  648, 
181  Pac.  199;  Hall  v.  Alahama  Terminal  k 
Improv.  Co.  173  Ala.  398,  56  So.  235 :  Rich- 
ards V.  Ernst  Wiener  Co.  207  N.  Y.  59,  100 
N.  E.  592;  German  Sav.  Bank  v.  Wulfek- 
Imler,  19  Kan.  60;  Aheles  v.  Cochran,  22 
Kan.  405,  31  Am.  Rep.  194;  State  ex  rel. 
Colhum  ▼.  Oberlin  BIdg.  k  L.  Asso.  35  Ohio 
St.  258:  Cartwright  v.  Dickinson,  88  Tenn. 
476,  7  L.R.A.  706,  17  Am.  St.  Rep.  910,  12 
S.  W.  1030;  Barton  v.  Port  Jackson  k 
V.  F.  P.  Road  Co.  17  Barb.  397;  Re  Inter- 
national Radiator  Co.  10  Del.  Ch.  358.  92 
Atl.  255;  Johnston  v.  Laflin,  103  U.  S.  800- 
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802,  26  L.  ed.  63^^34;  Kom  ▼.  Cody  De- 
tective Agency,  76  Wash.  540,  50  L.R.A. 
(X.S.)  1073,  136  Pac.  1156;  4  Thomp. 
Corp.  §  4076;  Steele  v.  Farmers  k  M.  Mut. 
Teleph.  Asso.  95  Kan.  580,  148  Pac.  661. 

The  alleged  contract,  if  made,  will  not  be 
enforced,  because  Mr.  Kelly  made  the  sup- 
posed contract  with  his  wife  for  a  profit 
while  he  was  the  president  and  chief  of- 
ficer of  the  defendant  company,  and  with- 
out the  authority,  sanction,  or  approval  of 
the  board  of  directors  and  a  full  disclosure 
of  the  terms  and  conditions  thereof. 

Stewart  v.  Harris,  69  Kan.  498,  66  L.R.A. 
261,  105  Am.  St.  Rep.  178,  77  Pac.  277,  2 
Ann.  Cas.  873;  10  Cyc.  912;  Washington 
Mut.  F.  Ins.  Co.  V.  St.  Mary's  Seminary. 
52  Mo.  480;  First  Nat.  Bank  v.  Hogan,  47 
Mo.  472;  Barcus  v.  Hannibal,  R.  0.  k  P. 
PI.  Road  Co.  26  Mo.  102. 

A  corporation  is  not  estopped  to  urge  the 
defense  of  ultra  vires  where  the  act  or  con- 
tract involved  is  void  because  directly  pro- 
hibited in  specific  terms  by  statute. 

7  Tliomp.  Corp.  §§  8319,  8320;  Fidelity 
Ins.  Co.  v.  German  Sav.  Bank,  127  Iowa, 
591,  103  N.  W.  958;  Cincinnati  Mut.  Health 
Assur.  Co.  V.  Rosenthal,  55  III.  85,  8  Am. 
Rep.  626;  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co.  139  U.  S.  24,  35  L.  ed.  56, 
11  Sup.  Ct.  Rep.  478;  Pearce  v.  Madison  k 
I.  R.  Co.  21  How.  441,  16  L.  ed.  184;  Penn- 
sylvania R.  Co.  V.  St.  Louis,  A.  &  T.  H.  R. 
Co.  118  U.  S.  290,  30  L.  ed.  83,  6  Sup.  Ct. 
Rep.  1094;  Pittsburgh,  O.  A  St.  L.  R.  Co. 
V.  Keokuk  k  H.  Bridge  Co.  131  U.  S.  371, 
33  L.  ed.  157,  9  Sup.  Ct.  Rep.  770;  Jackson- 
ville, M.  P.  R.  k  Nav.  C^.  V.  Hooper,  160  V. 
S.  514,  40  L.  ed.  515,  16  Sup.  Ct.  Rep.  379: 
California  Bank  v.  Kennedy,  167  U.  S.  362, 
42  L.  ed.  198,  17  Sup.  Ct.  Rep.  831;  Na- 
tional Trust  Co.  V.  Miller,  33  N.  J.  Eq.  155 ; 
Miller  v.  American  Mut.  Acci.  Ins.  Go.  92 
Tenn.  167,  20  L.R.A.  765,  21  S.  W.  39? 
Chambers  v.  Falkner,  65  Ata.  448;  Marion 
Sav.  Bank  t.  Dunkin,  54  Ala.  471;  Davis  v. 
Old  Colonv  R.  Co.  131  Mass.  268,  41  Am. 
Rep.  221;  Northwestern  Union  Packet  Co. 
v.  Shaw,  37  Wis.  665,  19  Am.  Rep.  781; 
Buckeye  Marble  k  F.  Co.  v.  Harvey,  92 
Tenn.  116,  18  L.R.A.  252,  36  Am.  St.  Rep. 
71,  20  S.  W.  427;  Greenville  Compress  k 
Warehouse  Co.  v.  Planters'  Compress  k 
Warehouse  Co.  70  Miss.  669,  35  Am.  St. 
Rep.  681,  13  So.  879;  West  Penn  Chemical 
&  Mfg.  Co.  V.  Prentice,  150  C.  C.  A.  153. 
236  Fed.  891;  Re  La  Vergne  Refrigerating 
Mach.  Co.  V.  German  Sav.  Inst.  175  U.  S. 
58,  44  L.  ed.  65,  20  Sup.  Ct.  Rep.  25 ;  First 
Nat.  Bank  v.  Converse,  200  U.  S.  433.  50  L. 
ed.  537,  26  Sup.  Ct.  Rep.  306;  Gilbert  ▼. 
Citizens'  Nat.  Bank,  —  Okla.  — ,  L.R.A. 
1917A,  740,  160  Pac.  636. 
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Messrs.  Hobert  Stone  and  George  T. 
McDci*niott  also  for  appellant. 

Messrs.  Sheridan  A  Sheridan  for  ap- 
pellee. 

Daw»on,  J.,  delivered  tke  opinion  of  the 
court: 

This  appeal  relates  to  matters  which 
transpired  during  the  formative  period  of 
the  defendant's  corporate  existence,  and 
rei]uires  a  review  of  certain  transactions 
relating  to  plaintiff's  purchase  of  subscrip- 
tion shares  of  defendant's  stock,  the  sur- 
render and  cancelation  of  plaintiff's  stock 
to  extinguish  an  overissue  of  capital  stock, 
the  partial  payment  to  plaintiff  for  her  sur- 
rendered stock,  and  the  question  of  the  de- 
fendant's liability  to  plaintiff  for  the  bal- 
ance of  the  agreed  price,  or  reasonable 
value,  of  plaintiff's  stock  thus  surrendered 
by  her. 

Plaintiff's  petition  alleged  that  in  July, 
1911,  she  purchased  from  defendant  900 
shares  of  its  capital  stock  and  paid  for  the 
same  in  money  and  property  amounting  to 
$11,250,  and  that  she  received  a  proper 
stock  certificate  therefor;  that  about  De- 
cember 31,  1011,  defendant  discovered  that 
it  had  overissued  its  capital  stock  to  tlie 
number  of  some  1,500  shares  in  excess  of 
its  authorized  capitalization;  that  its  au- 
thorized capital  was  $350,000,  being  35,- 
000  shares  at  a  par  value  of  $10  per  share; 
and  that  it  was  necessary  that  some  of  the 
stock  thus  issued  be  canceled  so  as  to  reduce 
the  actual  stock  issue  to  its  maximum  legal 
limit.  The  petition  continues:  '*Such  over- 
issue of  the  stock  having  occurred  through 
an  inadvertence  in  having  agents  at  vari* 
ou8  sections  of  the  country  taking  subscrip- 
tions for  and  selling  the  stock.  .  .  .  But 
when  it  became  apparent  to  the  defendant 
company,  and  its  various  officers,  of  the 
said  overissue  of  stock,  and  that  it  was  nec- 
essary to  call  in  and  cancel  about  1,500 
shares  of  the  stock  so  issued,  thereupon  the 
defendant,  because  of  the  foregoing,  and  in 
its  effort  to  retire  or  cancel  stock,  .  .  , 
under  an  oral  agreement  on  or  about 
December  31,  1911,  ...  in  considera- 
tion that  this  plaintiff  would  return  the 
said  certificate  and  permit  it  to  be  can- 
celed by  the  defendant,  ...  it  was  at 
that  time  agreed  betweai  the  defendant 
and  tlie  plaintiff  that  it  would  pay  to  the 
plaintiff  the  sum  or  $15  per  share,  or 
a  total  consideration  of  $13,500,  for  the  said 
certificate  of  stock,  .  .  .  and  the  defend- 
ant, in  pursuance  thereof,  at  or  about  that 
time,  received  the  same,  and  caused  the 
same  to  be  canceled.  .  .  .  That  the  de- 
fendant paid  to  this  plaintiff,  on  or  about 

the day  of  June,  1912,  $6,000,  under 

the  terms  of  the  said  oral  agreement;  and 
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that  it  has  at  all  times  since  wholly  refused 
and  neglected  to  pay  this  plaintiff  the  re- 
maining part  of  the  said  $13,500,  which  it 
agreed  to  pay,  etc." 

Defendant's  answer  denied,  generally  and 
specially,  all  of  the  plaintiff's  material  alle- 
gations, denied  that  there  was  an  overissue 
of  its  capital  stock  at  any  time,  denied  that 
it  was  necessary  to  cancel  any  stock,  denied 
that  it  purchased  or  canceled  plaintiff's 
stock,  denied  that  it  paid  her  $6,000  there- 
on. 

"But  if  said  stock  was  purchased,  as  al- 
leged, from  the  plaintiff  herein,  .  .  . 
said  contract  and  agreement  was  entered 
into,  if  at  all,  in  the  state  of  Missouri. 
That  it  was  to  performed  within  the  state 
of  Missouri.  That  the  defendant  is  an  in- 
surance company,  organized  under  the  laws 
of  the  state  of  Miwouri.  .  .  .  Tliat  § 
7063  of  the  Revised  Statutes  of  the  state  of 
Missouri  for  the  year  of  1909,  ajnong  other 
things,  provides  as  follows:  'No  insuranee 
company  shall,  directly  or  indirectly,  pur- 
chase or  hold,  either  absolutely  or  aa  col- 
lateral, its  own  stock,  after  the  same  has 
been  once  is8ue4*'  •  •  •  That  said  al- 
leged contract  for  the  purchase  of  said 
stock,  if  made  at  all  (and  defendant  denies 
that  any  Bueh  agreement  was  made),  was 
contrary  to  said  statute  of  the  state  of  Mis* 
souri,  and  was  therefore  ultra  vires,  void, 
and  of  no  force  or  effect,  and  not  binding 
upon  the  defendant  company." 

Answering  further,  the  defendant  allegea 
that  from  the  spring  of  1910  until  August 
8,  1911,  the  plaintirs  husband,  T.  T.  Kelly, 
was  secretary  of  the  defendant  company, 
and  as  such  official  he  had  charge  of  the  pro- 
motion aad  orgaaizatien  of  the  oompany 
and  the  sale  of  its  capital  stock :  that  after 
August  8,  1911,  he  was  the  preaident  and  a 
director  of  the  company,  and  was  the  prin-> 
cipal  officer  and  manager  of  the  company, 
and  intrusted  with  its  mana^ment  and 
with  control  of  its  affairs;  that  on  June  2, 
1911,  he  caused  a  certificate  for  1,000  shares 
of  the  stock  to  be  issued  to  himself;  that  on 
July  20,  1911,  he  caused  that  certificate  to 
be  canceled,  and  in  lieu  thereof  caused  the 
issue  of  two  certificates  to  be  made,  one  for 
100  shares  in  his  own  behalf  aad  another 
for  900  shares  to  be  issued  to  plaintiff:  and 
that  thereafter,  through  the  company'^ 
stock  salesmen,  he  effected  a  sale  of  1,000 
shares  to  a  Dr.  J.  M.  Singleton  for  the  eum 
of  $15,000,  being  $15  per  share. 

''Said  salesmen  in  selling  said  stock  to 
Dr.  J.  M.  Singleton  supposed  that  they  were 
selling  treasury  stock  of  said  company.  Init 
that  said  Kelly  npon  his  own  initiative,  and 
without  the  knowledge'  or  consent  of  de- 
fendant company,  for  the  purpose  of  making 
a  personal  profit  for  hSmaelf,  caused  the  two 
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<;ertificate8  of  stock  then  held  by  himself 
and  his  wife  ...  to  be  snrrendered  and 
transferred  upon  the  books  of  the  defendant 
company,  and  a  new  certificate 
for  one  thousand  shares  to  be  issued  to  Dr. 
J.  M.  Singleton.     ..." 

The  gist  of  other  matters  pleaded  in  the 
answer  was  that  the  Singleton  stock  was 
an  outright  purchase  of  the  stock  of  plain* 
tiff  and  her  husband,  and  not  a  purchase  of 
treasury  stock;  that  Singleton  paid  for  his 
stock  by  giving  promissory  notes  for  the 
purchase  price;  that  plaintifTs  husband,  as 
president  of  the  company,  made  a  real  es- 
tate loan  to  Singleton,  with  defendant's 
funds,  tipon  condition  that  one  of  the  prom* 
issory  notes  for  $7,600  given  by  Singleton 
should  be  paid  with  the  moneys  thus  loaned 
to  him;  and  that,  pursuant  thereto,  plain- 
tifTs liusband  received  the  sum  of  $7,500. 

''That  this  defendant  has  never  exercised 
dominion  or  ownership  of  '  said  notes,  or 
-either  of  them,  and  has  never  made'anr 
claim  to  or  over  the  said  notes,  and  it  does 
not  now  claim  any  right,  title,  or  interest 
thereto.  That  said  notes  have  never  been 
Hated  or  scheduled  among  the  assets  or 
property  of  the  defendant  company,  but  at 
all  times  have  been  and  now  are  in  truth 
and  in  fact  the  property  of  the  said  T.  T. 
Kelly." 

Plaintiff's  reply  admitted  that  originally 
a  certificate  of  stock  in  the  name  of  her 
husband  for  1,000  shares  had  been  prepared, 
but  never  with  her  consent;  that  two  cer- 
tificates should  have  been  prepared  in  the 
first  instance,  one  representing  her  interest 
of  900  shares  and  one  representing  her  hus- 
band's interest  of  100  shares;  that,  when 
the  overissue  was  discovered,  her  husband, 
.as  president  of  the  company,  offered  to  re- 
turn to  her  the  money  and  property  (mort- 
gages )  which  she  had  paid  for  her  stock  and 
pay  her  the  balance  of  the  then  reasonable 
and  agreed  price,  or,  if  the  property  could 
not  be  returned,  the  defendant  would  pay 
her  $15  per  share.  Other  features  of  the 
plaintiff's  reply  read: 

"That  thereupon  she  surrendered  the  said 
certificate  of  stock,  first  indorsing  it,  and 
delivered  it  to  T.  T.  Kellv,  for  the  defend- 
ant  company  at  Paola,  Kansas,  on  or  about 
the  latter  part  of  December,  1911,  or  the 
fore  part  of  January,  1912,  and  that  there- 
after the  defendant  has  kept  and  retained 
the  said  certificate  and  has  not  paid  to  this 
plaintiff  any  of  the  said  purchase  price,  ex- 
cept the  sum  as  stated  in  plaintiff's  peti- 
tion. 

"Third.  This  plaintiff  admits  that  T.  T. 
Kelly  is,  and  has  been  for  many  years,  the  I 
liusband  of  the  plaintiff,  and  that  he  waa  ' 
the  secretary  of  the  defendant  company  as  j 
'Well  as  the  president  of  the  defendant  com- 
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pany;  that  he  had  all  the  power  and  au- 
thority in  behalf  of  the  defendant  expressed 
in  the  petition  of  the  plaintiff;  and  further 
alleges  that  each  and  all  of  his  acts  and 
proceedings  with  relation  to  the  defendant 
and  in  reference  to  the  stock  of  this  plaintifit 
and  the  surrender  thereof  were  from  time 
to  time  fully  known  and  approved  and 
ratified  by  the  board  of  directors,  atockliold- 
era,  and  the  executive  committee  of  tlie  de- 
fendant, including  the  various  officers  of 
the  defendant;  and  that  the  defendant  and 
its  said  board  and  officers  and  the  commit- 
tees acquiesoed  in,  approved,  and  consented, 
and  had  previously  authoriaed,  the  pro- 
curement of  the  aaid  certificate  of  stock  by 
the  said  T.  T.  Kelly  from  ihia  plaintiff. 
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On  these  issues,  the  cause  was  ttied.  The 
jury  returned  a  general  verdict  for  plaintiff, 
and  answered  certain  special  questions  pro- 
pounded by  plaintiff. 

"(2)  .  .  .  State  if  the  plaintiff,  at  the 
inatanee  €uid  request  of  the  defendant, 
caused  the  said  stock  eerti^oate  to  be  de- 
livered to  the  defendant  with  the  intention 
and  purpose  on  the  part  of  the  defendant 
and  plaintiff  that  the  defendant  would  can- 
cel the  said  stock  certificate  and  the  rights 
of  the  plaintiff  as  the  holder  of  such  stock. 
z\«  jl  es. 

"(3)  .  .  .  State  if  the  defendant  did 
cancel  the  said  certificate  and  thereafter 
exer<»sed  absolute  control  ov^  the  said 
stock.    A.  Yes. 

"(4)  .  .  .  State  ii  it  is  true  that,  at 
the  time  the  defendant  so  received  the  said 
certificate,  it  did  so  with  the  belief  on  its 
part  that  there  was  an  overissue  of  stock  of 
the  defendant,  and  that  it  was  necessary  to 
procure  at  least  as  much  as  900  shares,  in 
order  to  cancel  the  same  to  reduce  the  stock 
issue  of  the  defendant  to  35,000  shares 
A.  Yes. 

*'(5l)  .  .  .  State  if  the  defendant  at 
that  time  agreed  to  pay  the  plaintiff  for  the 
said  stock,  and,  if  so,  the  price  of  $13,500. 
A.    Yes. 

"(6)  .  .  .  What  was  the  reasonable 
market  value  of  the  900  shares  of  stock 
represented  by  the  certificate  of  the  plain- 
tiff, at  the  time  it  was  so  delivered  to  the 
defendant?    A.  $15  per  share,  or  $13,500. 

'^(7)  How  much  did  the  plaintiff  cause  to 
be  paid  to  the  defendant  for  the  900  shares 
represented  by  her  certificate  No.  488? 
A.  $12.50  per  share,  or  $11,250. 

"(8)  Was  there,  at  the  time  the  defend- 
ant received  the  certificate  of  stock  in  ques- 
tion,  an  overissue  of  stock  of  defendant? 
A.  Yes." 

Also  certain  questions  of  defendant: 

"(3)  Did  the  plaintiff  in  this  action  re- 
ceive  the   check  for  $7,500   issued   by   the 
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Central  Union  Fire  Insurance  Company  to 
Henrie  S.  Dyson,  given  by  Dr.  J.  M.  Single- 
ton  in  payment  of  one  of  his  notes?  A.  Yes, 
8he  received  the  check. 

"(4)  Was  said  $7,500  received  by  plain- 
tiff and  applied  by  her  in  part  payment  for 
her  000  shares  of  stock?  A.  $6,000  was 
applied  on  her  900  shares  of  stock." 

Defendant's  principal  contentions  are 
that  the  contract  for  the  surrender  and  can- 
celation of  plaintiff's  stock  was  in  violation 
of  the  laws  of  Missouri  and  prohibited  by 
Missouri  statutes,  and  that  the  laws  of  a 
corporation's  doinicil  follow  and  govern  its 
conduct  into  whatever  jurisdictions  tlie  cor- 
poration may  go;  that  the  contract  was 
also  void  under  the  laws  of  Kansas;  that  no 
contract  was  proven  and  no  ratification 
shown;  that,  if  there  was  an  overissue  of 
defendant's  stoclc,  the  plaintiff's  stock  would 
not  be  affected  thereby,  but  only  the  Single- 
ton stock,  or  whatever  stoek  was  issued  aft- 
er the  authorized  capitalization  was  sold  in 
full;  that  the  holders  of  the  excess  issue 
of  stock  had  their  remedy  against  the  cor- 
poration by  demanding  a  return  of  the  con- 
sideration paid  for  the  excess  issue;  that 
defendant's  acquisition  of  plaintiff's  stock 
did  not  change  the  situation  or  cure  the  de- 
fect in  the  capitalization;  that  the  verdict 
was  excessive  in  the  principal  sum  of  $1,- 
500  and  interest  computed  thereon. 

The  general  verdict  and  the  special  find- 
ings 4isp08e  of  all  controverted  issues  of 
fact.  Although  stoutly  controverted  by  de- 
fendant, we  find  no  difficulty  in  gleaning 
from  the  record  ample  evidence  to  prove^the 
contract,  its  authorization,  and  ratification. 
Getty  V.  C.  R.  Barnes  Mill.  Co.  40  Kan. 
281,  287,  19  Pac.  617;  Sherman  Center 
Town  Co.  V.  Morris,  43  Kan.  282,  284,  19 
Am.  St.  Rep.  134,  23  Pac.  569.  There  was, 
indeed,  much  evidence  to  the  contrary.  A 
skilful  and  persistent  effort  was  made  to 
prove  that  the  cancelation  of  plaintiff's 
stock  was  merely  to  effect  a  sale  and  trans* 
fer  of  it  to  Dr.  Singleton,  and  not  at  all  to 
cure  an  overissue.  But  the  jury  has  settled 
these  matters.  Bruington  v.  Wagoner,  100 
Kan.  10,  164  Pac.  1057,  syl.  Tf  1. 
.  Statutes  of  Missouri,  Missouri  decisions, 
and  Kansas  decisions  are  cited  and  quoted 
to  show  that  the  contract  for  the  surrender 
and  cancelation  of  plaintiff's  stock  to  cor- 
rect and  cure  the  overissue  was  ultra  vires 
and  expressly  prohibited,  and  that  the  con- 
tract was  against  public  policy.  These  have 
been  carefully  examined.  The  Missouri  stat- 
ute forbids  a  corporation  to  purchase  or 
hold  its  own  stock,  either  absolutely  or  as 
collateral,  after  it  has  once  been  issued. 
2  Mo.  Rev.  Stat.  1909,  §  7063;  Chrisman- 
Sawyer  Bkg.  Co.  v.  Independence  Mfg.  Co. 
168  Mo.  646,  647,  68  S.  W.  1026.  Such  is 
L.R.A.1918C. 


the  general  rule.  Whether  the  purehaec  of 
its  own  stock  by  a  corporation  is  positive- 
ly forbidden  by  statute  or  by  mere  judicial 
disapproval  of  such  a  practice,. there  is  no 
doubt  that  the  rule  is  based  on  sound  public 
policy.  German  Sav.  Bank  v.  Wulfekuhler, 
19  Kan.  60;  Abeles  v.  Cochran,  22  Kan.  405, 
31  Am.  Rep.  194;  Steele  v.  Farmers.  &  M. 
:Mut.  Teleph.  Asso.  95  Kan.  580,  148  Pac. 
661.  There  is  usually  some  leeway  allowed 
by  statute,  or  by  judicial  interpretation,  for 
a  corporation's  temporary  acquisition  or 
control  of  its  own  outstanding  capital  stock 
for  the  purpose  of  protecting  itself  against 
loss.  U.  S.  Rev.  Stat.  §  5201,  Comp.  Stat. 
1916^  §  9762;  Gen.  Stat  1915,  §  2144;  Mo. 
Rev.  Stat.  §  2990;  Battey  v.  Eureka  Bank, 
62  Kan.  384,  63  Pac  437;  Faulkner  v. 
Topeka  Bank,  77  Kan.  385,  94  Pac  153; 
Abilene  State  Bank  v.  Strachan,  89  Kan. 
577,  46  L.R.A.(N.S.)  668,  132  Pac  200;  St. 
Louis  Rawhide  Co.  v.  Hill,  72  Mo.  App.  142, 
syl.  I  2.  See  also  notes  in  61  L.R.A.  621, 
and  25  L.R.A.(N.S.)   50. 

But  the  transactix>n  involved  in  the  pres- 
ent case  is  unique.  The  corporation's  pur- 
pose in  procuring  plaintiff's  stock  and 
canceling  it  was  to  correct  a  breach  of  its 
corporate  powers  which  it  had  already  com- 
mitted, and  it  was  not  to  reduce  or  hold 
within  its  own  control  its  legitimate  capi- 
tal, nor  to  commit  a  breach  of  any  rule  of 
public  policy  governing  the  manipulation  of 
its  own  stock.  The  corporation  had  iUegal- 
Iv  issued  stock  in  excess  of  its  authorized 
maximum  capital.  Some  mode  of  correc- 
tion had  to  be  devised.  It  was  necessary 
that  a  report  of  its  corporate  financial 
status  be  made  to  the  Missouri  superin- 
tendent of  insurance.  To  apprise  that  of- 
ficer of  the  excess  issue  of  stock  at  that 
time  might  have  brought  down  on  the  cor- 
poration the  drastic  consequences  of  usurp- 
ing illegal  powers.  The  predicament  of  the 
corporaticm  was  not  one  wiiich  could  be 
corrected  by  an  amendment  to  its  charter. 
The  statute  relating  to  that  subject  (Mo. 
Rev.  Stat.  §  7001a;  Mo.  Laws  1911,  p.  276) 
regulates  the  reduction  of  a  previously  au- 
thorized and  valid  capitalization  and  pro- 
vides for  the  amendment  of  the  corporate 
charter  in  accorda^nce  therewith.  That  stat- 
ute does  not  pretend  to  govern  the  suppres- 
sion or  extinguishment  of  an  illegal  overis- 
sue of  stock.  It  cannot  be  denied  that  the 
defendant  corporation  had  power  to  correct 
the  infirmity  in  its  capitalization.  It  was 
its  duty  to  do  so.  When  the  state  creates  a 
corporation,  it  not  only  confers  authority 
upon  it,  but  it  imposes  a  duty  upon  it, — the 
duty  to  exercise  its  corporate  functions  and 
to  exercise  them  in  conformity  to  its  grant 
of  powers.  This  oorporation  had  erred,  and 
it  was  bound  to  correct  that  error  in  somt' 


KELLY  V.  CENTRAL  UNION  FIRE  INS.  CO. 


1175 


appropriate  way.  The  mode  of  relieving  it- 
self from  its  predicament  was  simple,  and 
not  seriously  inappropriate.  It  certainly 
was  a  harmless  mode  of  correcting  the  ir- 
regularity. It  did  not  prejudice  the  rights 
of  creditors.  It  was  not  done  to  esoApe  a 
stockholder's  liability  It  had  no  taint  of 
fraud.  Defendant's  baj^ain  with  plaintiff 
for  the  surrender  and  cancelation  of  her 
stock  to  cure  the  illegaJ  overissue  was  not 
such  a  purchase  of  plaintiff's  stock  as  is 
contemplated  by  the  inhibiUons  of  the  Mis- 
souri statute,  and  the  baargain  by  which 
defendant  was  relieved  of  its  embarrassment 
did  not  offend  against  any  rational  rule  of 
public  policy.  It  does  not  appear  that  the 
creator  of  this  corporation,  the  state  of 
Missouri,  has  challenged  the  corporate  acts 
of  defendant  in  effecting  the  readjustment 
and  correction  of  its  stock  issue.  The  de- 
fendant was  vitally  benefited  by  the  ar- 
rangement— ^not  necessarily  in  money,  but 
in  a  more  important  way — ^by  the  restora- 
tion of  its  corporate  integrity.  The  court 
is  of. opinion  that  the  transaction  involved 
here  was  not  within  the  fair  intendment 
of  the  statute  cited,  and  did  not  offend 
against  it  either  in  letter  or  in  spirit. 

There  are,  indeed^  two  schools  of  jurists 
and  two  lines  of  authority  on  legal  ques- 
tions relating  to  ultra  vires  transactions. 
The  case  of  Harris  v.  Independence  Gas  Co. 
7^  Kan.  750,  13  L.R.A.(N.S.)  1171,  92*  Pad. 
1123,  discusses  at  length  both  the  strict  and 
the  liberal  view  eoncerning  the  consequences 
of  ultra  vires  transactions.  A  long  line  of 
well-considered  decisions  has  committed  this 
court  to  the  liberal  view  that  a  corporation 
may  not  avoid  its  obligation  on  a  plea  of 
ultra  vires  when  it  Ms  ..^.ppropriated  the 
consideration  or  received  the  beiiefits  of  it, 
and  when  the  party  seeking  to  enforce  the 
obligation  has  fully  performed  his  share  of 
the  undertaking.  Cooper  v.  First  Nat.  Bank, 
40  Kan.  5,  18  Pac.  937;  Sherman  Center 
Town  Co.  V.  Morris,  43  Kan.  282,  19  Am. 
St.  Rep.  134,  23  Pac.  569;  Sherman  Center 
Town  Co.  V.  Russell,  46  Kan.  382,  26  Pac. 
715;  Arkansas  Valley  Town  &  Land  Co. 
V.  Lincoln,  56  Kan.  145,  42  Pac.  706;  Alex- 
andria, A.  &  Ft.  S.  R.  Co.  V.  Johnson,  58 
Kan.  175,  48  Pac.  847;  Blue  Rapids  Opera- 
House  Co.  V.  Mercantile  Bldg.  &  L.  Asso. 
101  Kan.  76,  53  Pac.  761;  Harris  v.  Inde- 
pendence Gas  Co.  76  Kan.  750,  13  L.R.A. 
(N.S.)  1171,  92  Pac.  1123;  Saylors  v. 
State  Bank,  99  Kan.  515,  519,  620,  163  Pac. 
454,  and  cases  cited;  First  Nat.  Bank  v. 
Wilson,  101  Kan.  72,  165  Pac.  859;  Main 
v.  Casserly,  67  Cal.  127,  7  Pac.  426;  10 
C^c.  1056-1067;  7  R.  C.  L.  677-681. 

It  is  suggested  that  the  plaintiff's  stock, 
being  subscribed  and  paid  for  and  issued 
before  the  excess  issue  occurred,  was  not 
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affected  by  the  overissue;  and  that  the 
stock  sold  and  issued  after  the  authorized 
capitalization  was  completed  was  void. 
That  is  true.  The  plaintiff  might  have 
stood  on  her  rights  and  held  her  valid  stock, 
and  let  the  defendant  settle  with  Singleton, 
the  last  subscriber,  or  one  of  the  last,  on 
the  best  terms  possible.  Singleton  was  very 
much  desired  as  a  stockholder  and  as  a 
director,  and  the  promoters  of  the  corpo- 
ration believed  it  to  be  very  much  to  the 
corporation's  advantage  to  have  him  inter- 
ested in  its  success.  In  the  formative  stages 
of  a  corporation's  development,  considerable 
bona  fide  discretion  must  be  allowed  to  its 
promoters  to  effect  its  success,  and  the  wise 
apportionment  of  its  stock  and  unselfish  con- 
cessions of  stock  distribution  by  promoter* 
to  invoke  and  attach  the  interest  of  other 
influential  and  responsible  parties,  free  of 
any  taint  of  fraud  or  prejudice  ol  third 
parties,  are  worthy  of  commendation  rather 
than  condemnation.  Be  that  as  it  may,  it 
would  never  do  to  deny  redress  to  plaintiff, 
who  parted  with  her  stock  to  favor  and 
benefit  the  defendant  and  to  relieve  it  from 
its  dilemma,  merely  because  as  lawyers  and 
judges  we  happen  to  know  that  there  was 
another  and  mpre  strictly  regular  mode  by 
which  the  corporation  might  ^ave  dealt 
with  its  overissue. 

It  needs  but  a  word  to  dispose  of  the  ques- 
tion relating  to  the  excessive  verdict.  The 
plaintiff  and  her  husband  surrendered  their 
stock  as  a  part  of  the  arrangement  to  ex- 
tinguish the  overissue.  She  received  $7,500, 
of  which  $6,000  was  a  payment  on  her  own 
stock,  and  $1,500  was  to  pay  for  her  hus- 
band's stock.  That  matter  was  perfectly 
clear  to  the  trial  court  and  jury,  and  it 
is  clear  to  us.  The  defendant  owed  her  for 
the  balance  of  the  agreed  price, — or  the 
balance  of  the  reasonable  worth  of  the  sur- 
rendered stook,  which  in  this  case  amounted 
to  the  same  thing, — and  the  verdict  for  that 
amount  and  interest  is  not  excessive. 

The  judgment  is  affirmed. 

A  petition  for  rehearing  having  been 
granted,  >iarsliall,  J.,  on  November  10, 
1917,  handed  down  the  following  additional 
opinion   (101  Kan.  636,  168  Pac.  686)  : 

An  opinion  in  this  case  is  reported  in 
Kelly  V.  Central  Union  F.  Ins.  Co.  101  Kan. 
91,  ante,  1170,  166  Pac.  806.  After  that 
opinion  had  been  rendered,  a  rehearing  was 
granted.  The  cause  has  been  reargued,  and 
the  original  abstract  and  briefs  have  been 
re-examined.  Additional  briefs  have  been 
filed,  and  these  briefs  have  been  examined. 
Every  principle  of  law  announced  in  the 
former  opinion  has  been  reconsidered.  The 
court  is  satisfied  with  that  opinion  and  ad* 
heres  to  it. 
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A  new  question  is  now  presented.  The 
action  was  commenced  in  the  district  court 
of  Miami  county,  and,  on  the  application  of 
the  defendant,  was  removed  from  that  court 
to  the  Federal  court.  Thereafter  certain 
correspondence  took  place  between  the  in- 
surance department  of  this  state  and  the 
defendant,  in  which  correspondence  the  de- 
partment 8tr<Migly  recommended  that  the  re- 
moval of  the  cause  from  the  state  courts  be 
abandoned.  On  that  recommendati^m  a 
stipulation  was  signed  on  which  the  Federal 
court  remanded  the  cause  to  the  state  court 
for  trial.  The  defendant  contends  that  the 
stipulation  on  which  the  action  was  re- 
manded from  the  Federal  court  was  ob- 
tained by  threats  and  duress,  and  that  the 
action  is  still  pending  in  the  Federal  court, 
and  that,  therefore,  this  court  is  without 
jurisdiction  to  hear  tins  appeaL  This  mat- 
ter was  not  presented  to  the  trial  court. 
It  was  first  brought  to  the  attention  of 
this  oourt  by  the  petition  for  a  rehearing. 
In  that  petition  the  defendant  set  out  the 
correspondence  between  it  and  the  insur- 
ance department.     The  petition  for  the  re< 


moval  of  the  cause  t>  the  Federal  court, 
and  the  ord«:  of  that  court  remanding  the 
cause  to  the  state  court  for  trial,  are  set 
out  in  an  additional  abstract  of  the  record, 
which  has  been  filed  since  the  cause  was 
set  down  for  rehearing  in  this  court.  The 
correspondence  bet^^een  the  defendant  and 
the  insurance  department  does  not  appear 
in  any  abstract.  It  nowhere  appears  that 
the  attention  of  the  district  court  was  in 
any  way  called  to  the  matter  that  is  now 
under  consideration.  This  court  has  often 
said  that  it  will  not  consider  questions  pre- 
sented for  the  first  time  on  appeal.  Sleeper 
V.  Bullen.  6  Kan.  303;  Stewart  v.  Murphy, 
96  Kan.  42.5,  148  Pac.  609,  Ann.  Gas.  1917C, 
612;  Hennerich  v.  Snyder,  101  Kan.  403, 
168  Pac.  313;  and  numerous  other  decisions 
by  this  court.  One  reason  for  this  rule 
is  that  appeals  must  be  determined  on  the 
record  coming  from  trial  courts.  Root  v. 
Topcka  R.  Co.  96  Kan.  6i»4,  153  Pac.  550; 
Girten  v.  National  Zinc  Co.  98  Kan.  405, 
408,  158  Pac.  33. 
The  judgment  is  affirmed. 
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APPEAIiS,  THIRD  CIRCUIT. 

LAZAR  JACOBSOHN 

V. 

BARNEY  LARKEY,  Trustee,  etc.,  of  Amer- 
can  Beaver  Company,  Bankrupt. 


HERMAN  GOLD 

V. 

SAME. 
(245  Fed.  538.) 

Judicial  sale  —  rlgrlit  of  low  bidder. 

1.  A  low  bidder  at  a  judicial  sale  can- 
not oppose  confirmation  merely  because  he 
would  have  bid  more  had  the  property  been 
offered  in  a  different  way,  if  the  sale  wan 
regular  and  in  conformity  with  the  order 
of  the  court. 

For  other  cases,  see  Judicial  Sale,  TV.  in 
Dig.  1-^2  N.  8. 

Same  —  right  of  high  bidder. 

2.  The  high  bidder  at  a  judicial  sale  has 
a  right  to  urge  the  confirmation  of  the  sale. 
For  other  cases ^  ses  Judicial  Sale,  IV.  in 

Dig.  1-52  N.  8. 

Appeal  —  discretion  —  setting     aside 
Judicial  sale. 

3.  The  discretion  of  the  court  in  refusing 
to  confirm  a  judicial  sale  because  of  gross 

Note. --As  to  right  of  bidder  at  judicial 
sale  to  be  heard  upon  question  of  its  con- 
firmation,   see    annotation    following    this 
case,  post,  1179. 
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inadequacy  of  price  will  not,  in  the  absence 
of  abuse,  be  disturbed  on  appeal. 
For  other  caseSy  see  Appeal  and  Error,  VII. 
♦,  tn  Diff.  1^2  N.  8. 

Evidence  •—  appraisal  of  bankrupt  prop- 
erty —  discretion. 

4.  llie  appraisement  of  a  bankrupt  estate 
is  evidence  upon  which  the  court  may  base 
a  valid  discretion  when  called  upon  to  con- 
firm or  set  aside  a  trustee's  sale. 
For  other  cases,  see  Judicial  Sale,  IV.  in 

Dig.  1-62  N.  8. 

Judicial   sale  —  setting  aside  —  bond 
against  loss  —  effect. 

i).  The   setting   aside   of   a   judicial    sale 
for  inadequacy  of  price  is  not  affected  by 
the  fact  that  a  bond  was  taken  to  secure  a 
slight  increase  in  bids  at  a  second  sale. 
For  other  cases,  see  Judicial  Sale,  IV.  tn 

Dig.  1-52  y.  8. 

(October  26,  1917.) 

PETITIONS  for  review  of  an  order  of 
the  District  Court  of  the  United  States 
for  the  District  of  New  Jersey  (J.  Warren 
Davis.  Jud^e)  affirming  an  order  of  the 
referee  refusing  confirmation  of  sales  in 
bankruptcy  because  of  gross  inadequacy  of 
price.    Affirmed. 

The  fact«  are  stated  in  the  opinion. 

Argued  before  Buffington,  McPherson,  and 
Woolley,  Circuit  Judges. 

Mr.  Cecil  H.  MacMahon  for  petitioners. 

MessrR.  Bllder  A  Bllder.  for  respondent : 

In  refuting  to  approre  the  sales,  the 
referee  exercised  the  discretion  vested  in 
him  by  the  Bankruptcy  Act. 
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Be  Monfiftrrat,  25  Am.  Bankr.  Rep.  820; 
£e  Prager,  8  Am.  Bankr.  Rep.  356;  Schuler 
V.  HaBsinger,  24  Am.  Bankr.  Rep.  184;  Re 
Shea,  11  Am.  Bankr.  Rep.  207,  61  C.  C.  A. 
219,  126  Fed.  153;  Re  Mitchell,  15  Am. 
Bankr.  Rep.  735;  Re  Kronrot,  25  Am. 
Bankr.  Rep.  738,  183  Fed.  653;  Re  San- 
born, 3  Am.  Bankr.  Rep.  54,  06  Fed.  551; 
Williamaon  v.  Berry,  8  How.  405,  12  L.  ed. 
1170;  Camden  v.  Mayhew,  129  U.  S.  73,  32 
U  ed.  608,  9  Sup.  Ct.  Rep.  246;  Morrieon 
V.  Burnette,  83  C.  C.  A.  391,  154  Fed.  617; 
BaUentyne  v.  Smith,  205  U.  S.  285,  51  U 
ed.  803,  27  Sup.  Ct.  Rep.  527 ;  Re  Haywood, 
Wagon  Co.  33  Am.  Bankr.  Rep.  618, 
135  C.  C.  A.  391,  219  Fed.  665;  Re  Burr 
MIg.  &  Supply  Co.  32  Am.  Bankr. 
Rep.  708,  133  C.  C.  A.  126,  217  Fed.  16; 
CoiU  City  Houae  Furnishing  Ca  v.  Hogue, 
28  Am.  Bankr.  Rep.  258,  116  C.  C.  A.  523, 
197  Fed.  1;  Brandenburg,  Bankr.  4th  ed.  § 
1286;  Re  Ohio  Copper  Min.  Co.  38  Am. 
Bankr.  Rep.  548;  Porch  t.  Agnew  Co.  66 
N.  J.  £q.  232,  57  AtL  726 ;  Adams  v.  Lam- 
bertTlUe  Heat,  Light  &  P.  Co.  84  N.  J.  £q. 
96,  92  Atl.  602;  Ryan  y.  Wikon,  64  N.  J. 
Eq.  797,  53  Atl.  1039;  Fleming  t.  Fleming 
Hotel  Co.  70  N.  J.  Bq.  509,  61  Atl.  739. 

The  referee  was  justified  in  considering 
the  fact  that  the  unsecured  creditors  op« 
posed  the  confirmation  and  offered  to  in- 
demnify the  estate  against  loss. 

Remington,  Bankr.  2d  ed.  §  571. 

The  method  of  sale  provided  for  in  the 
order  of  resale  was  prc^r. 

Re  Benz,  33  Am.  Bankr.  Rep.  114 ;  Qeorge 
Carroll  &,  Bro.  Co.  v.  Yoimg,  9  Am.  Bankx. 
Rep.  643;  Re  United  States  Graphite  Co. 
20  Am.  Bankr.  Rep.  573,  159  Fed.  300. 

\¥oolley,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  matter  here  involved  was  brought 
before  the  district  court  on  petition  to  re* 
view  an  order  of  a  referee  refusing  confir- 
mation of  a  sale  in  bankruptcy  on  the 
ground  of  gross  inadequacy  of  price.  The 
court  affirmed  the  order.  Its  decision  is 
now  before  us  for  review  and  revision. 
Bankruptcy  Act,  §  24b  (Comp.  St.  1916, 
§  9608). 

Pursuant  to  an  order  of  the  referee,  the 
trustee  offered  at  public  sale,  subject  to  con- 
firmation, the  property  of  the  bankrupt, 
consisting  of  real  estate,  machinery,  equip- 
ment, and  merchandise  theretofore  used  in 
the  bankrupt's  business  of  hat  manufac- 
turer. The  real  estate  was  encumbered  by 
a  first  mortgage  for  $9,000  and  by  a  second 
mortgage  for  $58,000,  given  to  secure  an 
issue  of  bonds.  The  latter  mortgage  pur- 
ported to  be  a  lien  also  upon  the  personal 
estate.  Conceiving  that  the  Hens  Upon  the 
two  classes  of  property  required  that  prop- 
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erty  be  sold  separately  in  order  to  avoid 
confusion  in  the  application  of  proceeds 
(the  property  being  offered  free  of  liens), 
the  trustee  declined  to  sell  the  property  in 
bttlk  as  a  going  concern,  but  sold  it  in 
separate    parcels    on    different    days. 

The  trustee  reported  that  Lazar  Jacob- 
sohn  had  bid  $19,900  for  the  realty  and 
Herman  Gold  $7,600  for  the  personalty; 
that  these  were  the  highest  bids ;  and  recom- 
mended the  confirmation  of  the  sale. 

Confirmation  was  opposed  by  Louis 
Kamm,  an  unsuccessful  bidder,  and  by  sun- 
dry unsecured  creditors.  Kamm's  com- 
plaint was  that  he  waa  forced  to  bid  low 
because  the  property  was  offered  in  two 
parcels,  realty  and  personalty;  that  he  had 
no  use  for  one  without  the  other;  that  had 
the  property  been  offered  in  bulk  as  a  go- 
ing concern,  he  would  have  bid  and  was 
still  ready  to  bid  a  sum  larger  than  the 
aggregate  of  the  highest  bids  reee^ved.  The 
creditors'  objection  to  confirmation  was  that 
ihd  property  was  sold  for  a  grossly  inade- 
quate price. 

Upon  the  question  of  inadequacy  of  price 
no  evidence  was  produced.  The  creditors 
cited  the  appraisement,  and  ihe  referee, 
relying  upon  it  as  evidence  of  value,  was 
manifestly  influenced  in  his  conclusion  by 
the  great  disparity  between  the  valuations 
there  made  and  the  prices  bid.  The  per- 
sonal property  was  appraised  at  $31,212.20 
and  Was  sold. for  $7,600;  the  real  property 
was  appraised  at  $34,350  and  was  sold  for 
$10,900. 

Notwithstanding  this  disparity,  the  ref- 
eree was  not  inclined  to  let  go  the  bids  at 
the  first  sale  without  first  making  sure  of 
equally  good  bids  at  a  second.  To  meet  this 
situation  the  objecting  bidder  proposed  giv- 
ing a  bond  to  insure  that  at  a  second  sale 
the  property  would  bring  $2,500  more  than 
the  amount  brought  at  the  first,  and  the  ob- 
jecting creditors  similarly  offered  a  bond 
that  the  amount  obtained  at  the  second  sale 
would  be  at  least  $1,500  more  than  that 
obtained  at  the  first,  provided  that  the  prop- 
erty, after  being  offered  in  parcels,  be  of- 
fered as  a  whole.  These  tenders  were  ac- 
cepted by  the  referee,  the  sale  set  aside 
(conditioned  upon  filing  the  bonds)  and  an- 
other sale  ordered.  On  review  the  district 
court  affirmed  the  order  of  the  referee. 
This  action  of  the  court  is  the  matter  be- 
fore us  for  revision. 

The  principal  question,  of  course,  is 
whether  the  trial  court  exercised  a  proper 
discretion  in  affirming  the  order  setting 
aside  the  sale.  But  in  this  question  are 
involved  separate  and  conflicting  rights  of 
perhaps  three  classes  of  persons,  .(1)  the 
low  bidder,  (2)  the  high  bidders,  and  (3) 
creditors. 
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We  may  lay  asid^  any  claim  of  right 
made  by  the  low  bidder  to  have  the  sale 
«ct  aside  in  order  to  give  him  another 
•chance  to  bid.  There  was  no  irregularity 
in  the  sale.  He  simf^ly  complains  that  he 
would  have  bid  higher  if  the  property  had 
been  offered  in  a  different  way.  The  trustee 
offered  the  property  in  conformity  with  the 
order  of  sale,  and,  as  there  is  nothing  to 
show  either  in  tlie  order  of  sale  or  in  the 
manner  in  which  th^  trustee  executed  it 
that  the  low  bidder  was  injuriously  af- 
fected, he  is  without  right  to  oppose  con- 
firmation. Re  Burr  Mfg.  &  Supply  Co.  133 
C.  C.  A.  126,  217  Fed.  10. 

The  high  bidders,  however,  have  a  stand- 
ing which  permits  them  to  appear  and  urge 
the  acceptance  of  their  bids  and  the  con- 
firmation of  the  sale.  They  were  brought 
to  the  sale  by  invitation  of  the  court,  and, 
having  done  what  the  court  asked  them  to 
•do,  they  now  have  a  right  to  ask  the  court 
to  approve  their  acts. 

Their  right  to  be  heard  is  based  upon 
still  another  consideration.  Judicial  sales 
are  an  indispensable  part  of  the  machinery 
employed  in  administering  bankrupt  es- 
tates. Public  policy  requires  stability  in 
such  sales.  The  Ruby  (D.  C.)  38  Fed.  622; 
Re  Burr  Mfg.  k  Supply  Co.  supra.  To 
Induce  bidding  at  such  sales  and  reliance 
upon  them,  the  purpose  of  the  law  is  that 
they  shall  be  final.  Pewabic  Min.  Co.  v. 
Mason,  145  U.  B.  349,  356,  36  L.  ed.  732, 
734,  12  Sup.  Ct.  Rep.  887.  They  are  not  to 
be  disturbed  except  for  substantial  reasons. 

After  much  experience  in  scrutinizing 
bidding  at  judicial  sales,  courts  now 
imiformly  hold  that  the  mere  offer  to  pay 
more  than  the  price  bid  is  not  a  substantial 
ground  for  setting  aside  a  sale,  recogniz- 
ing that  nothing  will  more  certainly  tend 
to  discourage  and  prevent  biddjng  than  a 
judicial  determination  that  the  highest  bid- 
der may  be  deprived  of  the  advantage  of  his 
accepted  bid  by  an  offer  of  another  person, 
subsequently  made,  to  bid  higher  on  resale. 
Morrisse  v.  Inglis,  46  N.  J.  Eq.  306,  19  Atl. 
16;  Re  Metallic  Specialty  Mfg.  Co.  (D.  C.) 
193  Fed.  300;  Re  Shapiro  (D.  C.)  154  Fed. 
673. 

While  such  are  the  rights  of  successful 
bidders  and  while  the  policy  of  the  law  fav- 
ors them  as  against  lower  bidders  who  at- 
tempt to  overthrow  them,  their  rights,  how- 
♦•ver,.  are  not  superior  to  the  right  of  credit- 
ors not  to  be  deprived  of  their  security  at 
prices  which  are  grossly  inadequate.  There- 
fore the  issue  in  this  case  is  not  between  the 
low  and  the  high  bidders,  but  is  between  the 
high  bidders  and  creditors, — parties  with 
equal  standing, — and  the  issue  is  not  wheth- 
er the  court  exerri»ed  a  valid  discretion  in 
ordering  a  second  sale  on  a  tender  of  a  high- 
r.R.A.lOlSC. 


er  bid,  but  is  whether  it  abused  its  dis- 
cretion in  setting  aside  the  first  sale  on  the 
ground  that  the  bids  were  grossly  inad- 
equate. 

The  rule  is  that  mere  inadequacy  of  price 
is  not  a  sufficient  ground  for  setting  aside  a 
judicial  sale;  but  when  the  inadequacy  is  so 
great  as  in  itself  to  raise  a  presumption  of 
fraud  or  to  shock  the  conscience  of  the 
court,  it  becomes  gross  inadequacy,  and  is 
a  sufficient  ground.  Re  Burr  Mfg.  &  Supply 
Co.  133  C.  C.  A.  126,  217  Fed.  21;  Cowen  v. 
Stevens,  3  Harr.  (Del.)  494;  Oldham  v. 
Hossenger,  5  Houst.  (Del.)  434;  Broomall 
v.  Reybold,  5  Houst.  (Del.)  435;  Roger  v. 
Ocheltree,  4  Houst.   (Del.)  462. 

When  in  a  given  case  a  price  ia  grossly 
inadequate,  and  when  upon  that  ground  eoa- 
firmation  should  be  refused  are  matters 
within  the  judgment  and  discretion  of  the 
tribunal  ordering  the  sale.  When  a  trial 
tribunal  orders  a  judicial  sale  subject  to  its 
confirmation  under  authority  expressly  re> 
quiring  of  it  the  exercise  of  discretion  in 
approving  or  setting  aside  the  sale  (Bank- 
ruptcy Act,  §  70b),  an  appellate  tribunal 
will  not  reverse  its  discretion  by  substitut- 
ing its  own,  nor  will  it  otherwise  disturb  or 
interfere  with  its  exercise  so  long  as  it  does 
not  amount  to  an  abuse  of  discretion.  Re 
Shea,  61  C.  C.  A.  219,  126  Fed.  153.  In  the 
exercise  of  this  discretion  the  trial  court  in 
this  case  found  that  the  prioes  bid  were 
grossly  inadeqiTate.  It  based  its  judgment, 
as  we  read  the  record,  not  on  the  difference 
between  ,the  bids  made  at  the  first  sale 
and  the  bid  offered  to  be  made  at  a  second, 
but  v'pon  the  disparity  between  the  prices 
bid  and  the  property  valuations  made  by  th« 
appraisement.  Had  the  court  refused  con- 
firmation of  the  sale  upon  a  finding  of  an 
inadequate  price,  based  upon  the  differencp 
between  the  bids  made  and  the  bid  proposed, 
it  would  have  exercised  a  discretion  of 
doubtful  validity.  Morrisse  v.  Inglis;  Re 
Metallic  Specialty  Mfg.  Co.;  and  Re  Sha* 
piro,  supra.  But  having  found  gross 
inadequacy  of  price  in  the  disparity  be- 
tween the  bid  and  the  appraisement,  we  can- 
not say  that  the  discretion  of  the  court  was 
improvidently  exercised, — if  ba«ed  upon  evi- 
dence. As  nothing  was  before  the  court 
showing  the  value  of  the  property  except 
the  appraisement,  the  remaining  questi<Mi  is 
whether  the  appraisement  is  evidence  upon 
which  the  court  may  base  a  valid  discretion. 

An  appraisal  in  bankruptcy  is  an  esti- 
mate of  the  value  of  the  bankrupt  estate 
made  by  three  disinterested  per^ton8.  The 
appraisers  are  officers  of  the  court  and  are 
selected  with  an  especial  regard  to  their  fit- 
ness to  give  an  opinion  upon  the  value  of 
the  particular  property  comprising  the  es- 
tate.    In  the  case  under  consideration  the 
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kind  of  property.  apprslBed  was  a  hat 
manufactory  and  merchandise.  Two  of  the 
appraisers  were  men  of  long  experience  and 
high  standing  in  that  business.  The  ap- 
praisal,  therefore,  is  the  valne  data  upon 
which  the  conrt  subsequently  acts  in  dis- 
posing of  the  bankrupt's  property.  To  ob* 
tain  such  data  the  statute  provides  (§  70b  > 
that  "all  real  and  personal  property  belong- 
ing to  bankrupt  estates  shall  be  appraised." 
Certainly  this  meaoA  that  the  property  shall 
be  appraised  before  it  is  soid^  and  as  it  is 
provided  in  the  same  section  that  property 
''shall  not  be  sold  otherwise  than  subject  to 
the  approval  of  the  court  for  less  than 
seventy-five  per  centum  of  its  appraised 
value/'  the  statute  connects  the  appraisal 
with  the  salci.  and  plainly  intenda  t^t  the 
value  of  the  property  as  appraised  shall 
have  a  bearing  upon  and  a  relation  to  the 
price  at  which  the  court,  in  the  exercise  of 
its  discretion,  shall  confirm  to  set  aside  the 
sale. 

The  sale  in  this  case  was  made  subject  to 
confirmation,  as  shown  by  the  terms  of  the 
■order,  and  was  conducted  under  aiithoritv  of 
the  provision  which  requires  confirmation 
by  the  court  when  the  property  is  sold  for 
less  than  75  per  centtun  of  its  appraised 
value.  As  the  provision  conferring  upon 
the  court  authority  to  confirm  the  sale 
declares  that  that  authority  shall  be  exer- 
cised when  the  price  bid  has  a  given  rela- 
tion to  the  value  appraised,  it  is  clear  to 
us  that  the  statute  intends  that  the  ap- 
praisement shall  be  employed  by  the  court 
as  a  guide  in  the  exercise  of  its  discretion. 
When  the  purchase  price  approaches  the 
appraised  value,  it  leads  the  judgment  of 
the  court  in  one  direction;  when  the  dis- 
parity between  the  purchase  price  and  the 
appraised  valne  is  so  great  as  to  suggest 
fraud  or  to  shock  the  conscience  of  the 
<court,  then  it  directs  the  court's  judgment 


in  another  direction.  Th«  appraisal  thus 
becomes  evidence  of  value.  It  is  not  con- 
clusive 'evidence,  to  be  sure,  nor  does  it 
speak  absolute  verity,  but  it  Is  provided  for 
the  court's  use,  and  the  court  may  rely  upon 
it  alone  or  may  rely  upon  it  partially,  or 
may  look  beyond  it  to  other  evidence  in  as- 
certaining the  real  value,  as  in  an  excep- 
tional instance  where  a  sale  was  set  aside 
on  a  bid  equal  to  the  appraisal  and  a 
second  sale  ordered,  on  proof  that  the  prop- 
erty was  worth  and  would  bjring  three  times 
the  appraised  value.    Re  Shea,  supra. 

We  are  of  opinion  that  the  appraisement 
is  evidence  upon  which  the  court  may  baae 
a  valid  discretion  when  called  upon  to  con* 
firni  or  set  aside  a  trustee's  sale. 

It  is  further  contended  in  this  case  that 
the  care  exercised  by  the  court  to  secure 
as  good  a  bid  at  the  second  sale  as  was  ob- 
tained at  the  first  shows  that  the  court's 
discretion  was  swayed,  if  not  determined, 
not  by  the  disparity  between  the  bid  ob- 
tained and  the  appraised  value,  but  by  the 
small  difference  between  the  bids  made  at 
the  first  sale  and  the  bid  offered  to  be  made 
at  a  second.  We  are  not  of  this  view.  In- 
adequacy of  the  price  bid  at  the  first  sale, 
and  the  terma  under  which  the  first  sale 
was  set  aside  and  a  aecond  sala^'ordered,  arf> 
matters  separate  and  distinct.  Having 
found  gross  inadequacy  of  the  price  bid  at 
the  first  sale,  the  court  might  validly  set 
aside  that  sale  on  that  ground  and  at  the 
same  time  make  an  order  for  a  second  sale, 
conditioned  upon  terms  that  would  secure 
to  the  estate  whatever  advantage  it  de- 
rived from  the  bids  at  the  first  sale.  These 
terms  are  considerations  which  have  to  do 
with  a  new  sale  ordered,  and  have  no  rela- 
tion to  the  discretion  exercised  in  setting 
aside   the   first  sale. 

The  decree  below  is  affirmed. 


Annotation — ^Ri^t  of  bidder  at  judicial  sale  to  be  heard  upon  question  of 

its  confirmation. 


There  is  very  little  direct  authority 
upon  the  right  of  a  bidder  at  a  judicial 
sale  to  appear  and  be  heard  upon  the 
question  of  the  confirmation  of  the  sale. 
It  seems  clear  that  the  successful  bid- 
der, that  is,  the  one  to  whom  the  prop- 
erty is  struck  off,  has,  as  held  in  Jacob- 
SOHN  V.  Larkey,  ante,  1176,  the  right 


[  to  appear  in  the  confirmation  proceed- 
ings and  be  heard  therein.  And  this  is 
the  holding  of  the  few  cases  that  have 
passed  directly  upon  this  question.^  In 
fact,  a  purchaser  who  has  bid  off  the 
land  and  paid  his  money  has  been  held 
to  have  a  right  to  present  his  cause  to 
the  court  although  the  sale  has  not  been 


1  George  v.  Norwood  (1905)  77  Ark.  216, 
113  Am.  St.  Rep.  143,  91  S.  W.  557,  7  Ann. 
Cas.  171,  holding  that,  where  a  judicial 
sale  is  regularly  made  in  accordance  with 
the  order  of  the  court  and  is  free  from 
fraud  or  misconduct,  and  the  evidence 
shows  that  the  price  bid  was  not  inade- 
I..R.A.1918C. 


quate«  the  court  will  not  refuse  to  contirm 
the  sale  because  another  offers  a  higher 
price,  and  that  the  purchaser  has  the  right 
to  insist  upon  a  confirmation  of  the  sale 
according  to  this   fixed  rule. 

In  Wise  v.  Wolf  (1905)   120  Ky.  263.  85 
S.  W.  1101,  it  is  stated  thst,  while  the  rule 
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reported.'  It  is  stated  that  there  can 
be  no  objection  to  the  proposed  purchas- 
er presenting  the  matter  of  confirmation 
to  the  court  by  a  petition,  for  the  pur- 
])ose  of  calling  the  court's  attention  to 
the  status  of  the  case;  that  ''it  is  true, 
a  purchaser  or  intending  purchaser  does 
not,  until  a  report  is  made  by  the  clerk, 
become  a  party  to  the  cause,  and  does 
not  acquire  a  right  to  have  confirmation 
as,  if  the  price  and  terms  are  such  as 
the  court  ought  to  accept,  he  would  hare 
after  report  made;  but  the  fact  that  he 
has  made  his  bid  and  piud  his  money 
gives  him  a  status,  and  justifies  the 
court  in  entertaining  his  petition  as  that 
of  one  interested  in  the  cause,  and  in 
not  regarding  him  as  a  mere  interloper/' 
Special  statutes  have  been  enacted 
giving  purchasers  at  judicial  sales  the 
right  to  apply  for  a  citation  to  persons  j 


interested  to  determine. titles  to  proper- 
ty sold  at  judicial  sales,  and  it  seems 
that  under  some  such  statutes  the  mo- 
tion for  the  remedy  may  be  made  before 
oonfirmation.^ 

The  rig^t  of  the  purchaser  to  appear 
in  the  confirmation  proceedings  is  rec- 
ognized in  many  eases  which  consider 
the  objections  that  may  be  raised  by 
him.* 

It  has  been  stated  that,  if  a  purehaaer 
desires  to  except  to  the  report  of  sale^ 
he  must  file  his  exceptions  before  con* 
firmation.^ 

That  the  successful  bidder  has  a  right 
to  be  heard  in  the  eonfirmation  proceed- 
ings reeeives  indirect  support  from  a 
number  of  cases  in  which  siieh  a  bidder 
was  permitted  to  appear  and  be  heard 
without  any  question  being  raised  as  to 
his  right  to  do  so.* 


of  caveat  emptor  applies  in  all  its  strict- 
ness to  judicial  sales,  it  is  not  thought  that 
when  a  purchaser  before  confirmation  shows 
a  failure  of  the  title  in  some  material  par- 
ticular a  court  of  equity  may  not  relieve 
him  of  his  bid,  where  it  was  made*  under 
a  clear  misapprehension  of  facts  alone  in- 
ducing the  bidding,  the  court  thus  recog- 
nising  the  right  of  such  purchaser  to  be 
heard  in  the  proceedings  for  confirmation. 

A  similar  recognition  of  the  right  of  the 
purchaser  to  be  heard  in  the  confirmation 
proceeding  appeared  in  Farmers'  Bank  v. 
Peter  (1878)  13  Bush.  (Ky.)  691,  as  that 
CAM  is  interpreted  in  Carter  v.  Crow  (1908) 
130  Ky.  41,  112  S.  W.  1098. 

In  Rea  v.  M'Eachron  (1835)  13  Wend. 
iN.  Y.)  465,  28  Am.  Dec.  471,  a  purchaser 
at  an  administrator's  sale,  who  had  gone 
into  possession  of  the  land  purchased,  was 
held,  in  an  action  of  ejectment  by  the 
heirs  of  the  decedent,  to  have  no  title  to 
the  land  because  the  sale  had  not  been  con- 
firmed; the  remedy  of  such  a  purchaser 
being  held  to  be  by  application  to  chancery 
for  a  confirmation  of  the  sale. 

It  is  recognized  in  Coltrane  v.  Baltimore 
Hldg.  &  L.  Asso.  (1003)  126  Fed.  839.  that 
a  purchaHcr  may  move  for  the  confirma^ 
tion  of  a  judicial  sale. 

In  Re  Kronrot  (1910)  182  Fed.  653, 
where  a  petition  was  filed  by  a  third  per- 
son to  set  aside  a  sale  of  real  estate  be- 
longing to  a  bankrupt, — whether  before  or 
after  confirmation  is  not  clear, — the  court 
recognizes  the  right  of  the  purchaser  to 
have  the  sale  confirmed  if  fairly  and  legally 
made,  and  states  that,  upon  the  application 
of  the  third  person,  the  purchaser  was  en- 
titled to  be  heard  to  the  extent  of  showing 
that  he  had  rights,  and  to  point  out  why 
the  discretion  of  the  court  should  not  be 
exercised  against  those  rights. 

It  has  been  held  that  a  purchaser  is  en- 
titled to  file  exceptions  after  the  ratifica- 
tion of  the  sale.    Gottschalk  Co.  v.  Samuel- 
son  (1916)  128  Md.  541,  97  Atl.  1003. 
L.R.A.1918C. 


Wolfe  V.  Lynch  (1884)  2  Dem.  (H.  Y.) 
610,  was  decided  under  a  statute  whi<^  is 
stated  not  to  recognise  the  purchaser  as 
a  party  at  any  stage  of  the  proceedings 
or  under  any  circumstances.  The  court 
there  states  that,  if  the  purchaser  refuses 
to  comply  with  the  terms  of  sale,  he  can- 
not be  coerced  by  the  surrogate  court,  to 
which  he  is  in  no  wise  subject. 

s  Hazlewood  v.  Chrismaa  (1901)  —  Tena. 
— ,  62  S.  W.  39. 

*In  the  case  of  the  Louisiana  statute,  it 
seems  a  motion  to  proceed  thereunder  could 
be  made  by  the  purchaser  before  confirma- 
tion, and  would  amount  to  a  motion  to 
confirm  free  from  claims  of  other  persons. 
McDonough  v.  Copeland  (1836)  9  La.  308; 
State  V.  Bermndez  (1838)  12  La.  352;  £x 
parte  Murray  (1843)  6  Rob.  (La.)  74. 

4  West  V.  McDonald  (1908)  —  Ky.  — , 
113  S.  W.  872,  petition  for  rehearing  de- 
nied in  (1909)  —  Ky.  — ,  115  S.  W.  1201. 
holding  that  a  purchaser  upon  a  sale  of 
land  under  a  foreclosure  decree  cannot  ap- 
pear and  object  to  the  confirmation  of  the 
sale  on  the  ground  that  the  petition  did 
not  state  a  cause  of  action  and  was  in- 
suflicient  to  support  the  judgment,  nor 
upon  the  ground  that  the  property  was  di- 
visible and  should  have  been  sold  in  sepa- 
rate  narcels 

Crurae  v.McClure  (1911)  144  Ky.  723, 
130  S.  W.  943,  in  which  a  purchaser  was 
permitted  to  appear  and  be  heard  in  the 
proceedings  for  the  confirmation  of  the 
sale,  and  object  to  its  confirmation  on  the 
ground  of  a  change  in  his  circuvstances. 

ft  Thompson  v.  Thompson  (1907)  32  Ky. 
L.  Rep.  319,  106  S:  W.  1185. 

6  Colonial  &  U.  S.  Mortg.  Co.  v.  Sweet 
(1898)  65  Ark.  152,  «7  Am.  St.  Rep.  010, 
45  S.  W.  60  (sale  upon  mortgage  foreclos- 
ure) Reed  v.  Stewart  (1906)  12  Idabo, 
609.  87  Pac.  1002,  petition  for  rehearing 
denied  in  (1907)  12  Idaho,  707,  87  Pac. 
1152  (purchaser  at  adnrmietrator's  sale  ap- 
peared and  objected  to  confirmation). 
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It  lias  been  stated  that  "the  authori- 
ties establish  that  a  purchaser,  by  bid- 
ding at  such  sale,  becomes  a  quasi  party 
to  the  proceeding,  and  subjects  himself 
to  the  jurisdiction  of  the  court."''  From 
this  it  follows  logically  that  such  a  bid- 
der has  the  right  to  be  heard.  And  it 
has  been  stated  that  the  highest  bidder 
at  a  judicial  sale,  to  whom  the  property 
has  been  struck  off,  acquires  vested 
rights  which  must  be  respected  by  the 
court.* 

The  right  of  a  bidder  other  than  the 


successful  one  to  appear  and  be  heard 
is  not  so  clear.  A  bidder  other  than 
the  one  to  whom  the  property  has  been 
struck  off  has  been  permitted  to  appear 
and  be  heard  upon  proceedings  for  the 
confirmation  of  the  sale.®  The  holding 
in  Jacobsohn  v.  Larkey  was  not  that 
the  unsuccessful  bidder  was  not  entitled 
to  appear,  but  that  the  particular  ob- 
jection urged  by  him  was  untenable, 
since  there  was  nothing  to  show  that  he 
was  injuriously  affected  by  anything 
'  done  at  the  sale. 


Quigley  t.  Breckenridge  (1809)  180  lU. 
627,  64  N.  £.  580  (purchaser  at  partition 
sale  filed  a  sworn  answer  to  exceptions 
fUed  by  a  party  to  the  proceeding,  in  which 
the  party  objected  to  a  confirmation  of  the 
sale). 

In  Hughes  v.  Swope  (1889)  88  Ky.  254, 
1  8.  W.  394,  property  waa  struck  off  at  a 
judicial  sale  to  oobe  who  was  unable  to 
make  payment;  the  commisBioner  making 
the  sale,  upon  being  informed  thereof,  re- 
sold the  property  and  struck  it  off  to  an- 
other at  a  less  price  than  was  originally 
bid.  Subsequently,  the  first  purchaser 
tendered  a  bond  to  the  commissioner  and 
demanded  the  property.  Both  purchasers 
were  permitted  to  appear  and  be  heard  ift 
proceedings  for  the  confirmation  of  the  sale. 

Fox  V.  Reynolds  (1878)  60  Md.  564  (pur- 
chaser permitted  to  ol\ject  to  ratification 
of  the  sale  oh  the  ground  that  the  decree 
for  the  sale  was  improvidently  passed,  and, 
as  appeared  from  the  face  of  the  record,  un- 
authorized by  law). 

Brookfield  t.  Sharp  (1898)  88  Md.  713,  41 
Ail.  1072  (purchaser  at  private  sale  by  a 
receiver  appeared  and  filed  exceptions  to 
the  ratification  of  the  sale  on  the  ground 
that  there  were  prior  liens  upon  the  prop- 
erty). 

Columbia  Paper  Bag  Co.  v.  Carr  (1911) 


116  Md.  541,  82  Atl.  442  (purchasers  at 
a  trustee's  sale  appeared  and  filed  excep- 
tions to  the  sale  on  grounds  of  irregularity 
!  in  the  proceeding  and  description  of  the 
property). 

Re  Hemiup  (1832)  3  Paige  (N.  Y;)  305 
(assignee  of  a  purchaser  appeared  and  wan 
heard  upon  the  question  of  confirmation). 

Upchurch  v.  Upchurch  (1917)  —  K.  C. 
— ,  91  S.  E.  702. 

One  to  whom  executors  had  sold  prop- 
erty belonging  to  an  estate  being  adminis- 
tered by  them  at  private  sale  under  a  pow- 
er contained  in  a  will  was  permitted  to  be 
heard  in  a  court  proceeding  in  which  the 
executors,  who  had  accepted  a  higher  bid 
from  anbther,  were  asking  for  the  con- 
firmation of  the  sale"  to  the  higher  bidder. 
Re  Robinson  (1904)  142  Cal.  162»  75  Pac. 
777. 

^Ogiivie  V.  Richardson  (1860)  14  Wis. 
15«. 

«  Robertson  v.  i^cClmtock  (1908)  86  Ark. 
266,  110  S.  W.  1052;  Wells  v.  Lenox  (1912) 
108  Ark.  366,  159  S.  W.  I(tt9,  Ann.  Cas. 
19140,  11  (commissioners'  sale  upbn  mort- 
gage foreclosure). 

9  See  Hughes  v.  Swope  (1889)  88  Ky.  254, 
1  S.  W.  394,  supra,  note  6. 

See  Re  Robinson  (1904)  142  Cal.  152,  75 
Pac.  777,  supra,  note  6.  W.  A.  E. 
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CONSOLIDATED    APARTMENT    HOUSE 
COMPANY,    Appt., 

V. 

1£AY0R  AND  CITY  COUNCIL  OF  BAL- 

TIMOBE  et  al. 


(-*  Md.  — ,  102  AtL  920.) 


of 


Municipal     corporation  —  removal 
waste  —  ItabllUy  for  failure* 

1.  The  removal  by  a  municipal  corpora- 
tion  of   ashes  and   refuse   falls  within   its 
charter  authority  over  its  streets  and  high-  j 
ways,  and  therefore  it  acts  in  its  corporate  ; 
capacity  in  performing  such  service  so  as  to  ! 

Note. —As   to   liability   of   municipality 
for  injury  by  employee  engnged  in  removing 
refuse,  see  annotation  following  this  case, 
post,  1188. 
1.  R.A.1918C. 


be  liable  in  damages  for  failure  to  enforce 
ita  ordinances  in  relation  thereto. 
For  other  ca^eSy  see  Municipal  Corporations, 
II,  g,  in  Dig.  1-^2  N,  8, 

Same  —  liability  of  ollleer. 

2.  A  municipal  commissioner  is  not  liable 
in  damages  for  failure  to  obey  an  ordinance 
requiring  the  removal  of  refuse  from  private 
property,  if  no  funds  are  provided  to  cover 
the  expense  of  the  service. 

For  other  cases,  see  Officers,  11,  o.  in  Dig. 
1-62  N,  8, 

Same  —  disobedience  of  ordinance. 

3.  Members  of  a  municipal  board  of  esti- 
mates who  direct  the  street  cleaning  de- 
partment to  disobey  an  ordinance  requiring 
the  removal  of  refuse  from  the  premises  of 
citizens  are  liable  in  damages  for  the  injury 
thereby  inflicted  upon  such  citizens. 

Foi'  other  cases,  see  Officers^  11,  o.  in  Dig. 
1-52  y.  8, 

(December  12,  1917.) 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  of  Baltimore  City 
in  favor  of  defendants  in  an  action  brouglit 
to  recover  damages  for  failure  of  the  city 
and  commissioner  of  street  cleaning  to  re- 
move ashes  and  refuse  from  plaintiff's  prem- 
ises.    Reversed. 

Tlie  facts  are  stated  in  the  opinion. 

Messrs.  Ritchie  &  Janney,  Enoch  Har- 
lan, and  Robert  W.  Williams,  for  appel- 
lant: 

The  defendant  commissioner  of  street 
cleaning  is  responsible  to  plaintiff  for  dam- 
ages sustained,  due  to  his  failure  to  have 
ashes  and  garbage  removed  from  plaintiff's 
premises. 

Baltimore  v.  Hampton  Court  Co.  126  Md. 
341,  94  Atl.  1018;  Amy  v.  Supervisors 
(Amy  V.  Barkholder)  11  Wall.  136,  20  L. 
ed.  101 ;  Stephenson  v.  Monmouth  Min.  & 
Mfg.  Co.  28  C.  C.  A.  202,  64  U.  S.  App. 
499,  84  Fed.  114;  Baltimore  County  v. 
Baker,  44  Md.  1 ;  Bank  of  Hartford  Coimty 
v.  Waterman,  26  Conn.  324;  Gates  v.  Xeal, 
23  Pick.  308;  Culver  v.  Avery,  7  Wend.  380, 
22  Am.  Dec.  586;  1  Dill.  Mun.  Corp.  p. 
775,  §  441;  Mock  v.  Santa  Rosa,  126  Cal. 
330,  58  Pac.  826;  Tearney  v.  Smith,  86  111. 
391;    Raynsford  v.   Phelps,   43   Mich.   342, 

38  Am.  Rep.  189,  5  N.  W.  403;  Clark  v. 
Miller,  54  N.  Y.  528;   Mattson  v.  Astoria, 

39  Or.  577,  87  Am.  St.  Rep.  687,  65  Pac. 
1066;  Ferguson  v.  Kinnoull,  9  Clark  &  F. 
251,  8  Eng.  Reprint,  412;  Dow  v.  Hum- 
bert, 91  U.  S.  294,  23  L.  ed.  368;  Porter 
v.  Thomson,  22  Iowa,  391. 

Defendants,  oonstituting  the  board  of  es- 
timates^ are  also  responsible  to  plaintiff  for 
damages  due  to  failure  of  the  commissioner 
of  street  cleaning  to  remove  ashes  from  Its 
premises. 

Baltimore  v.  Hampton  Court  Co.  126  Md. 
341,  94  Atl.  1018;  Tracy  v.  Swartwout,  10 
Pet.  80,  9  L.  ed.  354;  Little  v.  Barreme,  2 
Cranch,  170,  2  L.  ed.  243;  Philadelphia  Co. 
v.  Stimaon,  223  U.  S.  605,  620,  56  L.  ed. 
570,  577,  32  "Sup.  Ct.  Rep.  340;  National 
Cash  Raster  Co.  v.  Leland,  37  C.  0.  A. 
372,  94  Fed.  510. 

The  mayor  and  city  council  are  liable 
to  plaintiff  for  damages  sustained  due  to 
failure  of  the  city  to  remove  ashes  and 
refuse  from  its  premises. 

Baltimore  v.  Marriott,  9  Md.  160,  66 
Am.  Dec.  326;  Anne  Arundel  County  v, 
Duckett,  20  Md.  468,  83  Am.  Dec.  557; 
Barney   Dumping-Boat   Co.    v.   New   York, 

40  Fed.  50;  Engle  v.  New  York,  40  Fed. 
51,  note;  Quill  v.  New  York,  36  App.  Dir. 
476,  56  N.  Y.  Supp.  889,  5  Am.  Neg.  Rep. 
423;  Hanrahan  v.  Baltimore,  114  Md.  517, 
80  Atl.  312;  Baltimore  v.  Schnitker,  84  :^Id. 
35,  34  Atl.  1132;  McCarthy  v.  Clark.  115 
Md.  454,  81  Atl.  12;  Misfiano  ▼.  New  York, 
L.R.A.1918C. 


160  N.  Y.  123,  54  N.  E.  744,  6  Am.  Neg. 
Hep.  652;  Ostrom  v.  San  Antonio,  94  Tes. 
52.3,  62  S.  W.  909;  Denver  v.  Porter,  W  C. 
C.  A.  168,  126  Fed.  288;  Re  Zhizhuzza,  147 
Cal.  328,  81  Pac.  955;  Maryland  use  of 
Pryor  v.  Miller,  114  C.  C.  A.  495,  194  Fed. 
775;  Gutowskl  v.  Baltimore,  127  Md.  502, 
96  Atl.  630;  Baltimore  v.  Pendleton,  15  Md. 
12;  Taylor  v.  Cumberland,  64  Md.  68,  54 
Am.  Rep.  759,  20  AtL  1027;  Cochrane  v. 
Frost  burg,  81  Md.  54,  27  L.R.A.  728,  48  Am. 
St.  Rep.  479,  31  Atl.  703;  Hagerstown  v. 
Klotz,  93  Md.  437,  54  L.R.A.  940,  86  Am. 
St.  Rep.  437,  49  Atl.  836;  Havre  de  Grace 
v.  Fletcher,  112  Md.  562,  77  Atl.  114;  An- 
napolis ▼.  Stallings,  125  Md.  343,  93  Atl. 
974;  Keen  v.  Havre  de  Grace,  93  Md.  34, 
48  Atl.  444,  9  Am.  Neg.  Rep.  487:  Delmar 
v.  Venables,  125  Md.  471,  94  Atl.  89;  Guest 
V.  Church  Hill,  90  Md.  689,  45  Atl.  882; 
Cahlll  V.  Baltimore,  93  Md.  233,  48  Atl. 
705;  Thillman  v.  Baltimore,  111  Md.  131, 
73  Atl.  722;  Hitchins  Bros.  v.  Frosiburg. 
68  ^fd.  100,  6  Am.  St.  Rep.  422,  11  Atl. 
826;  Frostburg  v.  Dufty,  70  Md.  47.  16  Atl. 
642;  Cumberland  v.  Willlson,  50  Md.  13S» 
33  Am.  Rep.  304;  Baltimore  v.  Beck,  96  Md. 
183,  53  Atl.  976,  13  Am.  Neg.  Rep.  313; 
Baltimore  v.  O'Donnell,  53  Md.  110,  36  Am. 
Rep.  395 ;  Baltimore  v.  Walker,  98  Md.  637, 
67  Atl.  4. 

Messrs.  Robert  F.  Leach,  Jr.,  and  S. 
S.  Field  for  appellees. 

Thomas,  J.,  delivered  tlie  c^inion  of  the 
court : 

Ib  this  case,  which  Is  a  sequel  to  the  case 
of  Baltimore  v.  Hampton  Court  Co.  126  Md. 
341,  94  Atl.  1018,  the  suit  was  brought  by 
the  Consolidated  Apartment  House  Com- 
pany against  the  mayor  and  city  council  of 
Baltimore,  William  A.  Larkins,  commis- 
sioner of  street  cleaning,  and  Jamee^  H. 
Preston,  John  Hubert,  S.  &  Pleld^  H.  Kent 
McCay,  and  James  F.  Thrift,  constituting 
the  board  of  estimates  of  Baltimore  city,  to 
recover  damages  for  the  failure  of  the  city 
and  commissioner  of  street  cleaning  to  re- 
move the  ashes  and  hons^old  refuse  from 
the  plaintiff's  premises  between  June  5. 
1913,  and  July  22,  1915,  which  damages 
consisted  of  the  expenses  incurred  by  the 
plaintiff  in  the  removal  of  such  ashes  and 
household  refuse  from  its  property.  The 
defendants  demurred  to  the  declaration,  and 
this  appeal  is  from  the  judgment  of  the 
court  below  in  their  favor  for  costs. 

The  narr.  sets  out  the  following  provi- 
sions of  the  charter  of  Baltimore  city  (  chap- 
ter 123  of  tlie  Acts  of  1898)  : 

"The  ma}'or  and  city  council  of  Baltimore 
shall  have  full  power  cuid  authority  .  .  . 
to  clean  the  streets  and  remove  the  dirt  and 
filth  therefrom,  and  to  prohibit  and  punish. 
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hy  ordinance,  the  placing  of  any  dirt,  filth, 
or  other  matter  therein,  and  to  protect  any 
pavement  by  prohibiting  the  travel  there- 


>» 


on. 

"The  commissioner  of  street  cleaning 
shall  be  the  head  of  the  fourth  subdepart- 
ment  of  public  safety.  He  shall  be  appoint^ 
ed  by  the  mayor  in  the  mode  prescribed  by 
§  25  of  this  article,  and  hold  his  office  as 
therein  provided.  He  shall  be  charged 
with  the  duty  of  cleaning  the  streets,  as 
well  as  the  cleaning  of  the  sewers,  subject 
as  to  the  latter  to  the  direction  and  orders 
of  the  city  engineer,  and  shall  perform  such 
other  duties  as  may  be  prescribed  by  ordi- 
nances not  inconsistent  with  this  article." 

**The  mayor  and  city  council  of  Balti- 
more shall  have  full  power  and  authority 
...  to  levy  annually  upon  the  assessable 
property  of  the  city,  by  direct  tax,  with 
full  power  to  provide  by  ordinance  for  col- 
lection of  the  same,  such  sum  of  money  aa 
may  be  necessary,  in  its  judgment,  for  the 
purpose  of  defraying  the  expenses  of  said 
city  over  and  exclusive  of  all  expenses, 
charges,  and  sums  of  money  which  it  is, 
or  shall  be,  required  by  law  to  collect  for 
other  purposes,  subject  to  the  provisions 
and  limitations  herein  contained." 

The  narr.  also  avers  that  at  the  time 
therein  mentioned  the  following  ordinan<ieB 
of  the  mayor  and  city  council  of  Baltimore 
were  in  force: 

^nixe  said  commissioner  of  street  clean- 
ing shall  have  exclusive  charge  of  the  clean- 
ing of  the  public  streets,  lanes,  alleys,  and 
of  the  collection  and  removal  of  ashes,  gar- 
bage, street  and  household  refuse  in  the 
city  of  Baltimore,  He  shall  have  and  exer- 
cise all  the  powers,  and  perform  all  the 
duties,  heretofore  performed  by  the  health 
department  in  relation  to  the  collection, 
sale,  and  removal  of  ashes,  garbage,  street 
o£fal,  and  refuse,  of  the  cleaning  of  public 
streets,  lanes,  and  alleys,  the  cleaning  away 
of  ice  and  snow  from  the  gutters  and  cross- 
ings of  the  same,  and  from  the  front  of 
public  squares,  public  buildings,  bridges, 
and  public  wharves  belonging  to  the  city, 
and  the  footway  of  the  city  spring  and  pub-* 
lie  squares." 

"It  shall  be  the  duty  of  the  commission- 
er of  street  cleaning  to  employ  a  sufficient 
number  of  drivers,  horses,  and  water-tight 
carts,  for  each  district,  for  the  removal  of 
offal  and  coal  and  other  aslies  from  the 
dwellings  and  other  places  within  the  sev- 
eral districts;  and  it  shall  be  the  duty  of 
the  men  not  only  to  act  as  drivers,  but 
also  to  collect  all  offal  and  coaJ  and  other 
ashes  as  herein  provided ;  and  said  superin^ 
tendent  shall  cause  said  horses,  carts,  and 
drivers  to  pass  through  all  the  streets, 
lanes,  and  alleys  within  their  respective 
I..R.A.1018C. 


districts,  in  such  manner  as  shall  insure  the 
passage  of  one  horse,  cart,  and  driver 
through  each  and  every  street,  lane,  and 
alley  not  less  than  three  times  a  week,  on 
alternate  days,  from  the  1st  day  of  Xovem- 
ber  until  the  Ist  day  of  May,  and  daily 
(Sundays  excepted)  from  tlie  Ist  day  ot 
May  until  the  Ist  day  of  November;  and 
they  shall  give  notice  to  housekeepers  of 
their  approach  by  sounding  a  trumpet,  blow- 
ing at  the  intersection  of  each  street,  that 
may  be  heard  at  least  one  square ;  and  said 
superintendents  shall  in  no  case  own,  or  be 
interested  in  the  ownership  of,  said  horses 
or  carts." 

It  is  then  alleged  that  the  mayor  and 
city  council  of  Baltimore  appropriated  the 
sum  of  $822,658.22  for  the  needs  of  the 
commissioner  of  street  cleaning  during  the 
year  1913,  and  that  of  that  amount  $66,500 
was  for  removing  garbage,  $227,483,22  was 
for  the  purpose  of  collecting  garbage  and 
ashes,  and  $25,000  was  for  the  disposal  of 
nonperishable  waste,  and  that,  at  the  end 
of  the  year,  there  remained  an  unexpended 
balance  of  the  appropriation,  wliich  was  re- 
turned to  the  general  treasury  of  the  city; 
and  that  for  the  years  1914  and  1915  there 
were  like  appropriations,  of  which  there  re- 
mained at  the  end  of  each  year  an  unex- 
pended balance  which  was  returned  to  the 
general  treasury  of  the  city;  that  on  or 
about  June  5,  1913,  the  defendants  consti- 
tuting the  board  of  estimates  unlawfully 
and  without  authority  transmitted  to  the 
commissioner  of  street  cleaning  an  order 
directing  him  to  cease  removing  ashes  and 
household  refuse  from  dwelling  houses  of 
more  than  four  stories  or  having  an  eleva- 
tor, and  that  thereafter  the  commissioner 
of  street  cleaning  discontinued  removing 
ashes  and  household  refuse  from  certain 
apartment  -houses,  including  the  Plaza,  an 
apartment  house  owned  and  managed  by 
the  plaintiffj  until  required  to  dp  so  by  the 
mandate  of  the  court  of  appeals,  filed  June 
22,  1916,  although  frequently  requested  to 
remove  such  ashes,  etc.;  that  the  mayor 
and  city  council  of  Baltimore,  through  its 
officers  and  agents,  the  members  of  the 
board  of  estimates,  ordered  the  discontinu- 
ance of  the  removal  of  the  ashes  and  house- 
hold refuse  from  plaintiff's  property;  that 
at  no  time  did  the  mayor  and  city  council, 
or  any  person  or  officer  in  its  behalf,  re- 
move or  offer  to  remove  such  ashes,  etc., 
from  the  plaintiff's  property  between  the 
dates  mentioned;  and  that  by  reason  there- 
of the  plaintiff  was  compelled  to  hire  teams 
to  remove  such  ashes,  etc.,  to  its  great  loss 
and  damage. 

In  this  court  the  only  objections  to  the 
declaration  urged  by  the  appellees  in  sup- 
port of  their  demurrer  and  the  judgment  of 
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the  court  below  are  (1)  that  a  municipal 
corporation,  unless  there  is  a  contract  creat- 
ing or  a  statute  declaring  the  liability,  is 
not  bound  to  secure  execution  of  its  ordi- 
nances relating  to  its  public  powers,  and  is 
not  responsible  civilly  for  neglect  of  duty 
on  the  part  of  its  officers  in  respect  to  their 
enforcement;  and  (2)  that  the  removal  of 
ashes  and  household  refuse  "in  no  wise 
involves  the  exercise  of  the  city's  corporate 
function,"  but  that  "such  acts,  from  their 
very  nature,  are  purely  governmental." 

In  reference  to  the  first  of  these  con- 
tentions, and  leaving  out  of  consideration 
for  the  moment  the  distinction  between  the 
corporate  and  governmental  powers  of  a 
municipal  corporation,  it  is  clear  that  in 
this  state  municipal  corporations  are  liable 
for  the  neglect  of  their  officers  in  respect  to 
the  enforcement  of  municipal  ordinances 
passed  in  the  exercise  of  powers  conferred 
upon  them,  except  where  such  corporations 
are  deprived  of  the  power  to  enforce  their 
ordinances  by  statute.  In  Baltimore  v. 
Marriott,  9  Md.  360,  66  Am.  Dec.  326,  the 
court,  referring  to  the  obligation  imposed 
upon  Baltimore  city  by  the  provision  of  its 
charter  authorizing  the  city  to  pass  alt  ordi- 
nances necessary  "to  prevent  and  remove 
nuisances,"  said:  "In  order  that  the  city 
should  relieve  itself  from  this  obligation.  It 
was  not  only  necessary  that  it  should  pass 
ordinances  sufficient  to  meet  the  exigencies 
of  the  case,  but  it  was  also  bound  to  see 
that  those  ordinances  were  enforced.  To 
pass  an  ordinance,  and  not  enforce  it,  would 
be  the  same  as  if  none  had  been  passed,  so 
far  as  the  public  interests  were  concerned." 

The  cases  of  Taylor  v.  Cumberland,  64 
Md.  68,  54  Am.  Rep.  759,  20  Atl.  1027; 
Cochrane  v.  Frostburg,  81  Md.  54,  27  L.R.A. 
728,  48  Am.  St.  Rep.  479,  31  Atl.  703; 
Hagerstown  v.  Klotz,  93  Md.  437,  54  L.R.A. 
940,  86  Am.  St.  Rep.  437,  49  Atl.  836,  and 
Annapolis  v.  Stallings,  125  Md.  343,  93  Atl. 
974,  are  to  the  same  effect. 

Since  the  passage  of  Acts  1867,  chap. 
367,  creating  an  independent  police  depart^ 
ment  for  Baltimore  city,  and  imposing  upon 
it  the  duty  of  enforcing,  within  the  city 
limits,  all  laws  and  ordinances,  this  court 
haa  held  Utat  the  mayor  and  city  council 
of  Baltimore  were  not  liable  for  damages 
resulting  from  the  violation  of  the  city  ordi* 
nances  by  third  parties,  as  distinguished 
from  damages  occasioned  by  the  negligent 
conduct  of  the  city's  employees,  or  its  fail- 
ure to  perform  a  duty  imposed  upon  it. 
Altvater  v.  Baltimore,  31  Md.  462;  Sin- 
clair v.  Baltimore,  69  Md.  592;  Taxicab  Co. 
V.  Baltimore,  118  Md.  359,  84  Atl.  548; 
Baltimore  v.  Walker,  98  Md.  637,  57  Atl. 
4;  McCarthy  v.  Clark,  116  Md.  454,  81  Atl. 
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12;  and  Gutowski  v.  Baltimore,  127  Md. 
502,  96  Atl.  680. 

As  municipal  corporations  are  liable  for 
any  neglect  to  enforce  ordinances  passed  in 
the  exercise  of  their  corporate  powers,  ex- 
cept where  the  power  to  enforce  them  is  giv- 
en to  an  independent  board  or  officer,  we  are 
brought  to  the  consideration  of  the  question 
whether  the  power  granted  by  its  charter 
to  the  mayor  and  city  council  of  Baltimore 
in  reference  to  the  removal  of  ashes  and 
household  refuse  is  a  governmental  power, 
one  bestowed  upon  it  as  a  public  agency  of 
the  state,  or  a  corporate  powder,  one  relat- 
ing to  its  local  interests  or  granted  for  its 
special  advantage. 

Learned  counsel  for  the  appellees  insist 
that  the  city's  relation  to  the  removal  of 
ashes,  etc.,  is  so  "closely  akin  to  matters 
touching  health  and  fire  conditions"  it  ''can 
only  be  held  to  be  governmental."  They  cite 
and  rely  upon  the  cases  of  Wallace  t.  Balti- 
more, 123  Md.  638,  91  Atl.  687;  Baltimore 
V.  Hampton  Court  Co.  126  Md.  341,  94  Atl. 
1018,  and  Gutowski  v.  Baltimore,  supra.  In 
Wallace  v.  Baltimore  the  court  held  that  a 
municipality  in  furnishing  water  gratu- 
itously to  be  used  in  extinguishing  fires  acts 
in  a  governmental  capaeity;  Judge  Consta- 
ble saying:  "So  practically  unanimous 
have  been  the  decisions  denying  the  liabil- 
ity of  the  municipality  for  losses  from  fire 
through  the  alleged  negligence  in  connection 
with  the  waterworks  that  it  is  impracti- 
cable to  give  all  of  the  authorities  so  hold- 
ing." 

In  Gutowski  r.  Baltimore,  where  the  neg- 
ligence complained  of  was  the  neglect  of  the 
city  to  enforce  an  ordinance  which  pro- 
hibited the  use  of  iron  hooks  in  loading  a 
vessel  with  a  cargo  of  dynamite,  and  where 
it  was  conceded  that  the  place  of  the  acci- 
dent was  not  within  the  corporate  limits  of 
the  city,  but  was  alleged  to  be  at  a  point  on 
the  river  within  the  jurisdictlott  and  control 
of  the  municipality,  the  court,  after  decid- 
ing against  the  right  of  the  plaintiff  to  re* 
cover  on  other  grounds,  held,  as  a  further 
reason  why  the  city  was  not  liable,  that 
"the  exercise  by  the  city  of  its  authority  to 
provide  for  the  safety  of  persons  or  prop- 
erty, where  its  corporate  or  proprietary  in- 
terests tio  not  require  such  action,  is  a  gov- 
ernmental function  for  the  nonperformance 
of  which  it  cannot  be  sued,  unless  such  a 
right  of  action  is  given  by  statute." 

After  referring  to  the  many  Maryland 
cases  in  which  the  municipality  had  been 
held  liable  for  injuries  caused  by  dangerous 
conditions  which  it  negligently  created  or 
permitted  to  exist  in  its  public  thorough- 
fares, Judge  Urner,  speaking  for  the  court, 
said:  "In  such  instances  the  liability  of 
municipal  corporations  is  sustainable  upon 
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the  basis  of  their  proprietary  IntereBt  in 
the  thoroughfares  which  they  are  empowered 
to  maintain  and  keep  safe  for  travel." 

And  in  conclueion  he  said:  "The  deci- 
sions dealing  with  such  questions  recognize 
the  difficulty  of  drawing  a  clear  and  definite 
line  of  distinction  between  municipal  duties 
and  powers  which  are  to  be  regarded  as  goT- 
«rnmental,  and  those  which  should  be  de- 
scribed as  corporate  in  their  character,  but, 
with  respect  to  such  a  situation  as  the  one 
disclosed  in  the  declaration  filed  in  this 
auit,  we  can  have  no  doubt  that  the  asserted 
duty  should  propter 2y  be  included  in  the 
former  class,  and  its  nonperformance  held 
to  be  an  insufficient  ground  upen  which  to 
require  the  city  to  respond  to  a  mit  for 
damages.'' 

These  cases  recognize  the  difficulty  of  de- 
termining whether  a  particular  municipal 
power  is  governmental  or  corporate  in  its 
character,  and  are  obviously  not  controlling 
except  where  power*  of  similar  nature  or 
character  are  being  considered.  The  Hamp- 
ton Court  Case  is  referred  to  as  contain- 
ing the  statement  that  the  mayor  and  city 
council  of  Baltimore  had  the  power  to  reg- 
ulate by  ordinances  the  removal  of  ashes, 
in  ezeroise  of  its  police  powers,  and  that  it 
could  *'amend,  alter,  or  repeal  the  existing 
ordinances  on  the  subject)  and^  subjeet  to 
the  limitation  that  such  ordinances  must  be 
Teasonable  in  their  provisions,  could  clas- 
sify the  buildings  from  which  such  removal 
flfaould  be  made  at  the  public  expense.^  In 
this  ease,  however,  we  are  not  concerned 
with  the  power  of  the  city  to  amend  and  ro- 
peal  the  ordinance  in  question,  but  with  the 
nature  of  the  power  to  pass  the  ordinance, 
and  the  consequences  of  a  failure  or  n^lect 
to  enforce  it.  We  do  not  understand  that 
case  as  deciding  that  the  power  of  the  city 
to  provide  for  the  removal  of  ashes  is  a  part 
of  its  police  power  within  the  meaning  of 
those  eases  holding  that  the  police  regula- 
tions of  the  city  are  not  made  or  enforced 
in  the  interests  of  the  city  in  its  corporate 
capacity,  but  in  the  interest  of  the  public, 
and  the  city  is  not  liable  therefor  for  the 
acts  of  its  officers  in  attempting  to  enforce 
such  regulations.  4  Dill.  Mun.  Corp.  6th 
ed.  I  1656.  That  question  was  not  pre- 
sented by  the  record,  and  its  decision  was 
not  involved  in  the  disposition  of  the  case. 

It  may  be  noted  that  the  first  provision  of 
the  city  charter  set  out  in  the  declaration  is 
found  in  §  6  of  chapter  123  of  the  Acts  of 
1898  (city  charter)  among  the  powers 
panted  to  the  city  in  reference  to  "Streete, 
Bridges,  and  Highways,"  and  that  the  duty 
of  cleaning  the  streets  and  sewers  is  imposed 
by  the  charter  upon  the  commissioner  of 
street  cleaning,  who  by  ordinances  of  the 
city  is  given  "exclusive  charge  of  cleaning  of 
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the  public  streets,  lanes,  alleys,  and  of  the 
collection  and  removal  of  ashes,  garbage, 
street  and  household  refuse,  .  .  .  the 
cleaning  away  of  ice  and  snow  from  the 
gutters  and  crossings  of  the  same."  The 
duties  of  the  city  in  respect  to  its  streets 
and  highways  and  its  liability  for  a  neglect 
of  those  duties  have  been  too  frequently  and 
clearly  stated  to  require  us  to  cite  cases 
other  than  those  we  have  already  referred 
to  and  those  mentioned  in  Gutowski  v. 
Baltimore.  That  duty  of  the  city  in  re- 
spect to  its  streets  and  highways  is  derived 
from  the  powers  and  authority  given  it.  As 
said  in  Marriott's  Case,  and  repeated  in 
many  of  the  later  decisions  of  this  court: 
''It  is  a  well-settled  principle  that,  when  a 
statute  confers  a  power  upon  a  corporation 
to  be  exercised  for  the  public  good,  the  ex- 
ercise of  the  power  is  not  merely  discretion- 
ary, but  imperative,  and  the  words  'power 
and  authority'  in  such  case  may  be  con- 
strued duty  and  obligation." 

The  liability  of  the  municipality  in  re- 
i^ect  to  such  duties  is  based  not  only  upon 
the  ground  that  the  statute  imposed  upon  it 
a  duty,  but  also  upon  the  further  fact  that 
it  has  provided  it  with  the  means  and 
clothed  it  with  the  power  to  enforce  and 
discharge  that  duty.  Fiynn  v.  Canton  Co. 
40  Md.  312,  17  Am.  Rep.  603.  Thi&  liabil- 
ity, however,  as  already  shown,  only  relates 
to  the  powers  and  duties  performed  and  im- 
posed upon  the  municipality  in  its  corporate 
capacity,  and  not  as  a  public  agency  of  the 
state;  but  if  the  power  to  pass  the  ordi- 
nance in  question  is  referable  to  the  power 
conferred  upon  the  city  in  respect  to  its 
streets  and  highways,  then,  under  the  de- 
cisions in  this  state  to  which  reference  has 
already  been  made,  it  should  be  classed 
among  its  corporate  powers,  to  which  the 
liability  referred  to  attaches,  as  distin- 
guished from  its  governmental  powers. 

It  is  said  in  4  Dillon  on  Municipal  Cor- 
porations, 6th  ed.  §  1665 :  'The  doctrine  may 
be  considered  as  established  where  a  given 
duty  is  a  corporate  one,  that  is,  one  which 
rests  upon  the  municipality  in  respect  to  its 
special  or  local  interests,  and  not  as  a  pub- 
lic agency  of  the  state,  and  is  absolute  and 
perfect,  and  not  discretionary  or  judicial  in 
its  nature,  and  is  one  owing  to  the  plaintiff, 
or  in  the  performance  of  which  he  is  special- 
ly interested,  that  the  corporation  is  liable 
in  a  civil  action  for  the  damages  resulting 
to  individuals  by  its  neglect  to  perform  such 
duty,  or  for  the  want  of  proper  care  or  want 
of  reasonable  skill  of  its  officers  or  servants 
acting  under  its  direction  or  authority  in 
the  execution  of  such  a  duty,  and,  with  the 
qualifications  stated,  it  is  liable  on  the  same 
principles  and  to  the  same  extent  as  an  In- 
dividual or  private  corporation  would  be  un- 
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der  like  circumstances.  Fcm:  illustration,  if 
a  city  neglects  its  ministerial  duty  to  cause 
its  sewers  to  be  kept  free  from  obstructions, 
to  the  injury  of  a  person  who  has  an  inter- 
est in  the  performance  of  that  duty,  it  is  lia- 
ble, as  we  shall  see,  to  an  action  for  the 
damages  thereby  occasioned.  So,  if  a  city 
owns  a  wharf  or  pier  and  receives  wharfage 
or  profit  therefrom,  it  is  liable,  like  an  in- 
dividual or  private  corporation,  for  in- 
juries caused  by  a  failure  to  keep  it  in  prop- 
er condition  and  repair.  So  in  respect  to 
its  failure  to  keep  its  streets  in  a  safe  condi- 
tion for  public  use,  where  this  is  a  duty 
resting  upon  it." 

In  §  1662  of  the  same  volume  the  learned 
author  says:  "A  diversity  in  opinion  eap- 
pears  in  the  decisions  as  to  the  liability  of  a 
municipal  corporation  for  the  negligence  or 
torts  of  officers  and  agents  of  the  munici- 
pality engaged  in  the  cleaning  of  streets  and 
in  the  removal  of  ashes  and  garbage  from 
private  premises.  In  some  jurisdictions 
these  duties  are  regairded  as  governmental 
in  their  nature,  and  any  implied  liability  of 
the  city  for  the  negligence  or  torts  of  its  em- 
ployees in  the  performance  of  their  duties 
in  these  matters  is  denied.  But  in  other  ju- 
risdictions the  contrary  view  is  adopted,  and 
the  municipality  has  been  held  impliedly  liar 
hie  for  the  negligent  acts  of  employees  of 
its  department  of  street  cleaning.  In  other 
cases  the  principle  that  the  city  acts  in  a 
private  or  corporate  capacity,  and  not  in 
the  performance  of  a  governmental  func- 
tion, in  the  removal  of  ashes  and  garbage 
from  the  city,  has  been  affirmed  by  the 
courts,  and  the  city  ha%  by  virtue  thereof, 
been  held  to  be  liable  for  creation  of  a  nui< 
sanoe  in  the  maintenance  of  dumps  in  the 
vicinity  of  other  property." 

In  Uie  case  of  Barney  Dumping-Boat  Co. 
V.  New  York  (C.  C.)  40  Fed.  50,  Justice 
Wallace  said:  "The  only  legal  question  in 
the  case  which  merits  notice  is  whether  the 
city  is  liable  for  the  negligence  of  the  em- 
ployees of  this  department.  If  the  duties 
delegated  to  him  by  law  are  such  as  prir 
marily  devolve  upon  the  city  as  a  municipal 
or  corporate  oUigation,  he  and  his  subor^ 
dinates  are  the  agents  of  the  city,  and  the 
respondents  are  liable  for  their  acts  of  mis- 
feasance  or  nonfeasance  done  in  the  course 
of  their  ordinary  employment.  It  does  not 
seem  reasonable  to  treat  the  commissioner 
[commissioner  of  street  cleaning]  as  an  of- 
ficer of  the  general  public  rather  than  of  the 
city.  His  duties,  unlike  those  of  the  officers 
of  the  departments  of  health,  charities,  fire, 
and  police,  although  performed  incidentally 
in  the  interest  of  the  public  health,  are  more 
immediately  performed  in  the  interest  of  the 
corporation  itself,  which  is  charged  with  the 
obligation  of  maintaining  its  streets  in  fit 
L.R.A.1918C. 


and  suitable  condition  for  the  use  of  thoso 
who  resort  to  them.  Many  cases  are  re- 
ported in  the  decisions  of  the  state  courts 
in  which  the  city  of  New  York  has  been 
held  responsible  to  persons  who  have  sus- 
tained injuries  in  consequence  of  obstruc* 
tions  which  have  been  negligently  sufiTered 
to  intercept  the  safe  use  ol  the  streets.  The 
obligation  of  the  city  to  keep  its  streets  in 
such  condition  that  those  who  use  them  may 
do  so  safely  has  been  repeatedly  declared, 
and  the  failure  to  remove  ice  or  snow  or 
dangerous  accumulations  of  any  kind  by 
the  proper  authorities  is  a  breach  of  that 
obligation.  .  .  .  The  duty  of  cleaning  the 
streets  necessarily  comprehends  the  duty  of 
removing  such  accumulations." 

In  Quill  V.  New  York,  36  App.  Div.  476, 
£5  N.  Y.  Supp.  889,  5  Am.  Neg.  Rep.  423, 
the  acti<m  was  brought  to  recover  for  in* 
juries  claimed  to  have  been  inflicted  upon 
the  plaintiff  by  an  ash  and  garbage  eart  be* 
longing  to  the  street  cleaning  department  of 
the  defendant,  which  was  being  driven  along 
Manhattan  street,  and  Judge  Cullen,  in  the 
course  of  his  opinion,  said:  "The  question 
then  is  presented:  Into  which  class  does 
the  duty  imposed  by  law  upon  the  city  of 
New  York  to  remove  the  dirt  accumulating 
on.  the  streets,  and  ashes  and  garbage  from 
the  abutting  residences,  fall?  .  .  .  The 
learned  counsel  for  the  respondent  contends 
that  this  is  a  police  regulation  imposed  in 
the  interest  of  public  health ;  that  it  is  gov- 
ernmental as  distinguished  from  municipal 
or  corporate.  .  .  .  Now,  the  duty  or 
labor  imposed  on  the  city  by  the  Consolida^ 
tion  Act  as  to  the  removal  of  garbage  and 
ashes  seems  to  us  plainly  not  the  govern- 
mental function  of  abating  nuisances,  but 
the  private  duty  which  would  otherwise  rest 
on  residents  and  property  owners  within  the 
municipality.  .  .  .  The  difficulty  private 
parties  find,  where  there  is  a  large  and 
dense  population,  in  properly  disposing  of 
their  sewage,  led  to  the  establishment  of 
public  sewers.  But  in  reality  it  was  a  pri- 
vate duty  assumed  by  a  municipality  on  ac- 
count of  the  difiiculty  of  the  citizens  indi- 
vidually properly  discharging  it.  The  same 
is  equally  true  of  the  duty  now  assumed  to 
remove  ashes  and  garbage.  As  to  the  ashesy 
they  are  in  no  sense  a  menace  to  health; 
they  are  used  for  filling  in  lots  and  low  land 
all  through  the  city.  The  burden  of  remov- 
ing the  ashes,  if  the  o^vner  does  not  wish 
them  to  remain  longer  on  his  property,  is 
primarily  just  as  much  his  persons^  obliga- 
tion as  it  was  to  bring  to  his  premises,  in 
the  first  instance,  the  coal  from  the  burning 
of  which  the  ashes  proceeded.  As  to  the 
garbage,  we  do  not  see  that  it  can  be  dis- 
tinguished in  principle  from  the  case  of 
the  sewage.   Both  are  occasioned  by  the  acta 
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of  private  persond,  and  on  account  of  the  re- 
atriotioBS  imposed  by  urban  life,  the  city 
discharges  the  private  duty  of  the  members 
of  the  munieipality  which  it  has  become 
difficult  for  those  members  to  discharge 
themselves." 

The  judgment  in  favor  of  the  plaintiff  was 
accordingly  sustained. 

In  Hanrahan  v.  Baltimore  City,  114  Md. 
517,  80  Atl.  312,  this  court  held  the  mayor 
and  city  eoimcil  of  Baltimore  liable  for  neg« 
ligenee  in  the  construction  of  a  sewer;  and 
in  the  case  of  Miesano  v.  New  York,  160 
N.  Y.  123,  54  N.  E.  744,  6  Am.  Neg.  Rep.  652, 
Judge  Bartlett,  speaking  ioir  the  majority 
of  the  court,  said:  ''At  the  time  this  al- 
leged cause  of  action  accrued  it  was  the 
duty  of  the  city  of  New  York  to  keep  its 
streets  in  repair  and  to  see  that  they  were 
thoroughly  cleaned  and  kept  clean  at  all 
times;  also  to  remove  the  arvre^pings,  ashes, 
and  garbage  as  often  as  the  public  health 
and  use  of  the  streets  required  it  to  be  done. 
.  .  .  The  fact  that  the  discharge  of  this 
duty  might  inctdentally  benefit  the  public 
health  would  not  make  the  acts  of  the  com- 
missioner  of  street  cleaning  a  public  func« 
tion.  It  is  clear  upon  principle  and  author^ 
ity  that  the  city  of  New  York,  in  the  or- 
dinary and  usual  care  of  its  streets,  both  as 
to  the  repairs  and  cleanliness,  is  acting  in 
the  discharge  of  a  special  power  granted  to 
it  by  the  legislature,  in  the  exercise  of 
which  it  is  a  legal  individual,  as  distin« 
guished  from  its  governmental  functions, 
when  it  acts  as  a  sovereign." 

In  Denver  v.  Porter,  61  C.  C.  A.  168,  126 
Fed.  288,  the  circuit  court  of  appeals,  Speak- 
ing through  Judge  Hook  said:  "It  is  con* 
tended  with  much  earnestness  and  ability 
by  counsel,  that  in  the  gathering  of  refuse 
and  waste  of  the  city,  and  the  establish- 
ment, nuiintenance,  and  operation  of  dump- 
ing grounds,  for  its  .ultimate,  disposal,  H^ 
omcers  of  the  health  department  were  not 
engaged  in  the  performance  of  a  duty  im- 
posed upon  the  city  for  its  private  or  cor- 
porate profit,  pecuniary  or  otherwise,  but 
that,  on  the  contrary,  those  officers  were  the 
agents  and  representatives  of  the  public,  act- 
ing for  the  public  benefit,  and  that  therefore 
no  liability  for  their  negligence  rested  upon 
the  city;  that,  although  they  received  their 
appointment  and  derived  their  compensa- 
tion from  the  municipality,  nevertheless  the 
essential  character  of  their  powers  and 
duties  determines  the  identity  of  their  prin- 
cipal, whether  the  city,  on  the  one  hand,  or 
the  state,  in  its  sovereign  capacity,  upon 
the  other;  that  the  powers  they  were  exer- 
cising and  the  duties  they  were  performing 
pertained  to  the  general  police  power  of  the 
•tate;  and  that  use  was  made  of  the  city 
merely  as  a  convenient  mode  of  exercising 
1..H.AJ018C. 


the  function  of  government,  of  accomplish- 
ing the  purpose  of  the  state  through  local 
instrumentalities.*' 

After  speaking  of  the  nature  of  the  duties 
referred  to,  he  said  further:  "We  are  of 
the  opinion  that  in  the  case  before  us  the 
removal  of  waste  and  refuse  from  the  alleys- 
of  the  city  in  tlie  city  carts,  the  deposit 
thereof  upon  the  dumping  grounds  near  Por- 
ter's premises,  and  the  supervision  of  such 
work  and  of  the  dump  itself  were  of  local 
or  municipal  concern,  and  that  the  officers 
and  employees  of  the  health  department  of 
the  city,  in  the  discharge  of  their  duties  in 
connection  with  such  work  and  supervision, 
were  acting  as  the  representatives  of  the 
city,  for  whose  negligent  acts  or  omissions  it 
would  be  liable." 

In  view  of  the  duties  imposed  by  the  char- 
ter and  the  ordinances  of  the  mayor  and 
city  council  of  Baltimore  upon  the  commis- 
sioner of  street  cleaning,  and  the  repeated 
decisions  of  this  court  in  regard  to  the  du- 
ties and  liability  of  the  city  in  respect  to 
its  streetSy  alleys,  and  highways,  it  can 
hardly  be  said  that  the  commissioner  of 
street  cleaning  is  an  officer  of  the  state,  or 
that  the  services  performed  by  him  are  ren- 
dered the  city  as  a  public  agency  of  the 
state,  and  not  in  its  private  or  corporate  ca- 
pacity. As  said  by  Judge  Umer,  the  city 
has  a  proprietary  interest  in  its  thorough- 
fares, and  while  the  removal  of  ashes  and 
household  refuse  may  contribute  to  the  pub- 
lic health,  it  also  bears  a  clo^e  relation  to 
the  obligation  of  the  city  to  keep  its  streets 
and  alleys  clean  and  free  from  obstructions 
and  safe  for  travel.  The  fact  that  the  city 
may  by  ordinance  impose  the  cost  of  the  re- 
moval of  ashes,  etc.,  upon  property  owners, 
does  not  alter  the  nature  or  character  of  its 
duty  to  provide  for  such  removal.  Flynn 
V.  Canton  Co.  40  Md.  312,  17  Am.  Rep.  603. 

In  1  Dillon,  on  Munioif  al  Corporation, 
5th  ed.  §  441,  Judge  Dillon  said:  "Where 
the  law  absolutely  requires  a  ministerial 
act  to  be  done  by  a  public  officer,  and  he 
neglects  or  refuses  to  do  such  act  without 
sufiicient  legal  excuse,  he  may  be  compelled 
to  respond  to  an  individual  who  has  sus- 
tained special  damage  thereby,  to  the  extent 
of  the  injuries  arising  from  his  misconduct. 
Mistake  of  duty  and  honest  intentions  wilt 
not  relieve  him  from  liability  if  such  lia- 
bility otherwise  exists." 

And  in  the  case  of  Baltimore  v.  Hampton 
Court  Co.  126  Md.  341,  94  Atl.  1018,  Judge 
Stockbridge,  speaking  of  the  duty  imposed 
by  the  ordinance  upon  the  commissioner  of 
street  cleaning  to  remove  ashes,  etc.,  said: 
"The  terms  in  which  this  duty  is  placed 
upon  the  commissioner  of  street  cleaning 
are  such  as  to  make  its  discharge  mandatory 
in  character,  under  the  uniform  principle 
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of  eoiidtruction  frequently  declared  by  this 

In  the  case  of  Amy  v.  Supervisors  (Amy 
V.  Barkholderi  11  Wall.  136,  20  L.  ed.  101, 
Mr.  Justice  Swaync,  speaking  for  the  SU' 
prenie  Court  of  the  United  States,  said: 
**The  rule  is  well  settled  that,  where  the 
law  requires  absolutely  a  ministerial  act  to 
be  done  by  a  public  officer,  and  he  neglects 
or  refuses  to  do  such  act,  he  may  be  com- 
pelled to  respond  in  damages  to  the  extent 
of  the  injury  arising  from  his  conduct. 
There  is  an  unbroken  current  of  authorities 
to  thi.H  effect." 

But  it  is  said  by  Judge  Dillon  in  vol.  1, 
§  440,  of  his  work  on  Municipal  Corpora- 
tions, 5th  ed:  "The  liability  can  only  be 
enforced  when  three  elements  are  present; 
viz.,  (1)  that  the  services  of  the  officer  are 
not  gratuitous  or  coerced,  but  voluntary 
and  attended  with  compensation;  (2)  that 
the  duty  to  be  performed  is  entire,  abso^ 
lute,  and  perfect;  and  (3)  that  the  duty  is 
a  personal  one,  and  not  only  one  which  he 
is  under  obligation,  but  which  he  is  also 
clothed  with  ability,  to  perform,  both  in  the 
means  furnished  to  him  and  the  legal  au- 
thority to  act  irrespective  of  superior  of- 
licers." 

[  In  the  Hampton  Court  Case  the  court 
also  said  that  the  board  of  estimates  had 
BO  power  to  ''sot  at  naught  the  perform^ 
ance  of  a  duty  imposed  by  ordinance  upon 
any  department  or  subdepartment  of  the 
city  government.*'  The  declaration  alleges 
that  the  board  of  estimates  transmitted  to 
the  commissioner  of  street  cleaning  ''an  or- 
der directing  him  to  cease  removing  ashes 
and  household  and  miscellaneous  refuse 
from  dwelling  houses  of  more  than  four 
stories  or  having  an  elevator,"  and  further 
alleges  that  at  the  end  of  each  of  the  years 


mentioned  therein  there  remained  "an  unex- 
pended balance  of  the  appropriatioa  for  the 
needs  of  the  commissioner  of  street  clean- 
ing," but  it  is  not  stated  what  that  balance 
was,  and  it  nowhere  appears  from  the  aver- 
ments of  the  narr.  that  it  wa(%  sufficient  to 
enable  the  commisnioner  of  street  cleaning 
to  remove  the  "ashes  and  household  and 
miscellaneous  refuse"  from  the  plaintiff's 
property.  The  declaration  does  not  there- 
fore bring  the  case  a^  to  the  commissioner 
of  street  cleaning  within  tlie  rule  stated  by 
Judge  Dillon,  which  is  in  accord  with  the 
principle  upon  which  municipal  corpora- 
tions are  held  liable  for  their  failure  to  dis- 
charge duties  imposed  upon  them.  Flynn 
V.  Canton  Co.  supra. 

It  is  said  in  Kinkead,  on  Torts,  vol.  1,  § 
41:  "All  who  aid,  command,  advise,  or 
countenance  the  commission  of  a  tort  by 
another,  or  approve  it  after  it  is  done,  if 
for  their  benefit,  are  joint  tort-feasors." 

And  Mr.  Poe,  in  §  467  of  vol.  1  of  his 
work  on  Pleading  and  Practice,  says:  "The 
defendant  should  be  he  who  actually  caused 
or  committed  or  participated  in  the  com- 
mission of  a  tortious  act,  or  who  directed, 
ordered,  or  authorized  it." 

The  same  rule  is  stated  in  38  Cyc.  485. 
486. 

The  averments  of  the  declaration  are 
sufficient  to  bring  the  members  of  the  board 
of  estimates  within  the  rule. 

It  follows  from  what  has  been  said  that 
the  demurrer  should  have  been  sustained  as 
to  the  conunissioner  of  street  cleaning,  but 
that  it  should  be  overruled  as  to  the  other 
defendants.  The  judgment  of  the  court 
must  therefore  be  reversed. 

Judgment  reversed,  with  costs,  aad  new 
trial  awarded. 


Aiinotatum — ^Liability  of  munidpality  for  mjury  by  employee  engaged  m 

removing  refuse* 


I 


This  note  supplements  a  note  on  the 
same  subject  appended  to  Pass  Christian 
V,  Fernandez,  39  L.R.A.(N.S.)  649. 

Many  other  phases  of  the  distinction 
between  public  and  governmental  or 
private  and  corporate  functions  as  af- 
fecting the  liability  of  municipalities 
are  discussed  in  notes  cited  in  the  L.R.A. 
Indexes  under  the  title,  "Municipal  Cor- 
porations,*' subtitle,  "Liability  for  dam- 
ages.** 

As  pointed  out  in  the  earlier  note, 
there  is  a  want  of  harmony  among  the 


mental  function,  although  the  cottrts  are 
apparently  agreed  that  if  it  is  in  the 
performance  of  a  governmental  func- 
tion,  the  municipality  is  not  liable  for 
injuries  due  to  the  negligence  of  an  em- 
ployee. It  is,  however,  liable  where,  in 
disposing  of  the  refuse  collected  on  its 
contracts  it  creates  a  nuisance  to  the  in- 
jury of  adjacent  property  owners. 

For  example,  in  Nashville  v.  Mason 
(1917)  137  Tenn.  169,  L,R.A.1917D,  914. 
192  S.  W.  915,  it  is  held  that  even 
though  the  collection  of  garbage  by  a 


biases  upon  the  point  whether  or  not  the  municipality  is  a  governmental  duty  antl 

act  of  a  municipal  cor(>oration  in  gath-  the  municipality  is  not  liable  for  injuries 

ering  and  caring  for  the  refuse  on  its  due    to    the    performance    thereof,    yet 

streets  is  in  performance  of  a  govern-  where  the  manner  of  disposing  of  the 
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garbage  and  refuse  constitutes  a  nni- 
saaee,  the  city  is  liable  for  the  injnry 
thereby  caused.  To  the  same  effect  is 
Keene  v.  Huntington  (1917)  —  W.  Va. 
— ,  L.R.A.1917P,  475,  92  S.  E.  119. 

In  Snider  v.  High  Point  (1915)  168 
N.  C.  608,  85  S.  E.  15,  it  is  held  that 
no  recovery  can  be  had  for  the  burning 
of  a  child  due  to  the  negligence  of  an 
employee  of  a  municipality  in  leaving 
unguarded  a  pile  of  burning  refuse 
which  he  had  ignited  when  there  were 
several -small  children,  including  the  in- 
jured child,  playing  around  the  fire.  The 
court  said  that  the  acts  complained  of 
was  in  pursuance  of  authority  conferred 
by  law  for  the  public  benefit,  and  came 
within  the  principle  that  unless  a  right 
of  action  is  given  by  statute,  a  munici- 
pality could  not  be  held  liable  to  in- 
dividuals for  failure  to  perform  or  for 
negligence  in  performing  duties  which 
were  governmental  in  their  nature. 

On  the  same  ground  Louisville  v. 
Carter  (1911)  142  Ey.  443,  32  L.B.A. 
(KS.)  637,  134  S.  W.  468,  holds  that 
a  city  is  not  liable  for  injuiy  due  to  the 
negligence  of  an  employee  in  running  a 
garbage  wagon  over  a  child  on  the  street. 

And  see  upon  this  point  Montain  v. 
Fargo,  ante,  600,  holding  that  city  oflft- 
eials  act  in  a  public  and  governmental 
rather  than  in  a  private  or  cor- 
porate capacity  in  overseeing  and  pro- 
viding for  the  removal  of  the  garbage. 
It  is  pointed  out  that  the  officer  in  ques- 


tion, the  city  health  officer,  filled  an 
office  provided  for  by  statute  and 
had  all  the  power  and  authority  con- 
ferred by  statute  upon  boards  of  health* 

It  has  been  held  that  a  municipality 
is  liable  for  piling  refuse  upon  vacant 
ground  to  the  extent  of  destroying  a 
sewer,  thereby  causing  surface  waters 
to  overflow  adjoining  lands.  Brennan  v. 
Albany  (1911)  143  App.  Div.  752,  128 
N.  Y.  Supp.  334. 

And  see  also  Pass  Christian  v.  Fernan- 
dez (1911)  100  Miss.  76,  39  L.R.A.(N.S.) 
649,  56  So.  329,  holding  that  the  driver 
of  a  city  cart  engaged  in  removing 
trash  or  dirt  for  the  city  is  not  en* 
gaged  in  a  governmental  duty,  and 
hence  the  city  is  liable  for  injuries 
caused  a  child  due  to  such  driver's  negli- 
gence in  the  performance  of  his  work. 

In  Gulfport  v.  Shepperd  (1918)  — 
Miss.  — ,  77  So.  193,  however,  the  court 
distinguishes  Pass  Christian  v.  Fernan- 
dez (Miss.)  supra,  and  points  out  that 
in  that  case  the  city  was  engaged  ia 
caring  for  its  streets  and  removing 
garbage,  and  the  injury  was  due  to  the 
negligence  of  one  of  its  employees,  while 
in  the  case  then  before  the  court,  the 
injury  was  due  to  the  negligence  of  an 
independent  contractor  appointed  by  the 
city  to  clean  cesspools,  but  paid  by  the 
owner  of  the  property,  and  the  work  of 
cleaning  the  cesspools  was  done  under  an 
ordinance  relating  to  the  sanitary  con- 
ditions of  the  city.  A.  G.  S. 
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DAVID  P.  KI!^IBALL  et  al.,  Trustees, 

V. 

CHARLES  E.  COTTING  et  al.,  Trustees. 
(  —  Mass.  — ,  118  N.  E.  866.) 

Tax  —  Income  —  llalilllty  of  lessee. 

I.  The  Federal  income  tax  is  within  a 
covenant  in  a  lease  to  pay  all  tasres  which 
may  be  payable  upon  or  against  the  rent 
for  or  in  respect  to  the  period  between  the 
assessment  day  and  the  laai  prior  aasess- 
ment  day,  or  in  respect  to  the  period  be- 
tween thie  first  of  such  assessment  days  and 
one  calendar  year  prior  thereto,  whether 
levied  or  assessed  upon  the  same  as  rental 
or  income. 

For  other  caset,  $ee  Landlord  <md  Tenani, 

II.  h,  1,  in  Dig,  1-^2  tJ,  8. 

Note. —  The  construction  and  effect  of 
covenants  in  lease,  sublease,  or  assignment 
of  lease,  as  to  payment  of  taxes  and  assess- 
ments, arc  discussed  in  the  note  to  J.  L. 
Hammett  Co.  v.  Alfred  Peats  Co.  L.R.A. 
1015A,  334. 
LJI.A.1918C. 


Same  —  retroaocive  tax  ««  exemption. 

2.  Income  taxes  retroactively  levied  are 
within  a  provision  in  a  lease  relieving  the 
lessee  from  payment  of  any  other  taxes  or 
excises  after  establishing*  a  liability  for 
taxes  for  a  period  between  the  first  assess- 
ment day  and  one  calendar  year  prior  there- 
to. 
For  other  cases,  see  Landlord  and  Tenamty 

IL  6,  1,  in  Dig.  1-^2  N.  8. 

(February  28,  1918.) 

REPORT  by  the  Superior  Court  for  Suf- 
•  folk  County,  without  decision,  upon  an 
agreed  statement  of  facts,  for  det-ermination 
by  the  Supreme  Judicial  Court  of  questions 
arising  in  an  action  brought  to  recover  the 
amount  of  a  tax  deducted  and  withheld  by 
defendants  from  rent  due  to  plaintiffs. 
Judgment  for  plaintiffs. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Felix  Rackeniann  and  Harri- 
son M.  Davis,  for  plaintiffs: 

The  covenant,  fairly  and  reasonably  in- 
terpreted, covers  the  tax  aeseesed  under  the 
Federal   Income  Tax   Law,  which   the   de- 
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fendants  have  deducted  and  withheld  from 
the  rent. 

Suter  V.  Jordan  Marsh  Co.  225  Mass. 
34,  113  N.  E.  580;  Aniory  v.  Melvin,  112 
Mass.  83;  J.  L.  Hammett  Co.  v.  Alfred 
Peats  Co.  217  Mass.  520,  L.R,A.1915A,  334, 
105  N".  E.  370:  Pollock  v.  Farmers  Loan  & 
T.  Co.  158  V.  S.  601,  39  L.  ed,  1108,  15  Sup. 
Ct.  Rep.  912. 

Mes^irs.  Tyler,  Comeau,  Sk  £aines,  for 
defendants : 

Tlie  clause  in  question  was  evidently  in- 
tended to  cover  taxes  which  might  be  as- 
sessed upon  the  rent  as  rent  or  income  in- 
cluded as  a  part  of  the  personal  property  of 
the  taxpayer  either  under  the  then  existing 
Massachusetts  statute  or  any  similar  stat- 
ute, and  it  is  carefully  drawn  so  as  to  ex- 
clude any  other  taxes  or  excises  in  respect 
to  the  rent. 

Hough  v.  Xorth  Adams,  196  Mass.  290,  82 
N.  E.  46,;  Davis  v.  Bean,  114  Mass.  358; 
Wilcox  V.  Middlesex  County,  103  Mass.  544. 

Rugrg:,  Cli.  J.,  delivered  the  opinion  of 
the  court: 

The  question  presented  is  whether  the 
burden  of  the  Federal  income  tax  on  the 
rent  reserved  in  a  lease  of  real  estate  in 
Boston,  of  which  the  owners  and  lessors  are 
the  plaintiffs,  and  the  lessees  are  the  de- 
fendants, must  be  borne  by  the  former  or  by 
the  latter.  The  answer  to  that  question  de- 
pends upon  the  words  of  the  lease.  It  is 
dated  in  1902  for  a  term  of  ninety-nine 
years.  One  of  its  covenants  provides  com- 
prehensively that  the  lessees  shall  pay  ''all 
taxes,  charges,  assessments,  betterments, 
and  liens"  in  any  way  assessed  and  levied 
Yipon  or  payable  for  or  in  respect  of  the 
demised  premises.  Another  covenant  upon 
which  the  decision  must  turn  is  this:  "The 
lessees  covenant  and  agree  to  pay  and  dis- 
charge any  taxes  or  excises  which  during 
the  term  may  on  any  assessment  day  be 
lawfully  levied  or  assessed  to  either  the 
lessors  or  the  lessees  upon  or  against  the 
rent  payable  hereunder  [forty-first  word] 
for  or  in  respect  of  the  period  between  such 
assessment  day  and  the  last  prior  assess- 
ment day,  or  for  or  in  respect  of  the  period 
between  the  first  of  such  assessment  days 
and  one  calendar  year  prior  thereto,  wheth- 
er levied  or  assessed  upon  the  same  as  rental 
or  income,  but  not  for  any  other  taxes  or 
excises  in  respect  thereof.' 

This  covenant  relates  exclusively  to  the 
payment  of  taxes  and  exoises  levied  upon 
the  rent  reserved  bv  the  lease.  It  concerns 
no  other  subject.  It  expressly  includes  such 
taxes  and  excises  whether  levied  against  the 
lessors  or  the  lessees.  It  makes  no  differ- 
once  with  the  scope  of  the  covenant  whether 
the  burden  is  imposed  by  the  law  upon  the 
L.R.A.1018C. 


one  or  the  other.  In  either  event  the 
lessees  are  liable  by  contract  of  the  parties, 
so  far  as  that  point  goes.  If  the  covenant 
ended  with  "hereunder,"  its  forty-first  word, 
the  lessees  undoubtedly  would  be  liable. 

But  the  covenant  contains  additional 
words.  Further  reference  is  made  to  "any 
assessment  day,"  and  the  obligation  as- 
sumed bt7  the  lessees  to  pay  rent  is  limited 
by  the  words,  "for  or  in  respect  of  the 
period  between  such  assessment  day  and  the 
last  prior  assessment  day."  It  is  manifest 
from  words  fc^lowing  in  the  covenant  that 
it  was  the  purpose  of  the  parties  to  impose 
the  obligation  upon  the  lessee  whether  the 
tax  was  levied  as  a  property  or  aa  an  in- 
come tax.  See  in  this  connection  Tax  Comrs. 
v.  Putnam,  227  Mass.  522,  and  cases  col- 
lected at  631,  532,  L.R.A.19I7F,  806,  116 
N.  £.  904.  An  income  tax  necessarily  has 
reference  to  moneys  received  during  a  spec- 
ified period  of  time.  At  any  single  moment 
one  can  hardly  be  said  to  have  income. 
Duration  of  time  is  required  for  its  measure- 
ment. On  the  other  hand,  a  property  tax 
requires  a  definite  moment  for  its  assess- 
ment, in  order  that  its  items  and  their 
value  may  be  measured  by  reference  to  a 
known  or  ascertainable  standard.  Since,  by 
express  words  of  the  covenant,  the  lessee  is 
liable  for  the  tax,  whether  levied  upon  the 
rent  "as  rental  or  as  income,"  it  inevitably 
follows  that  it  was  the  intent  of  the  parties 
that  the  words  "assessment  day"  were  not 
intended  to  refer  immutably  to  a  single 
date,  but  were  designed  to  include  whatever 
period,  not  exceeding  that  elapsing  between 
two  successive  assessment  days,  might  be 
established  by  any  tax  law  thereafter  en- 
acted as  the  measurement  of  the  income. 

The  reference  to  the  "assessment  day" 
cannot  under  these  circumstances  be  con- 
strued as  referring  exclusively  to  the  1st  of 
May  or  the  1st  of  April,  one  or  the  other 
of  which  has  been  the  state  assessment  date 
for  a  long  time. 

The  Federal  Income  Tax  Law  here  in 
question  was  approved  October  3,  1913, 
U.  S.  Stat.  1913,  chap.  16,  38  Stat,  at  L. 
114,  168,  Gomp.  Stat.  1916,  §  5291.  It  ex- 
pressly provides  in  ^  D,  §  II.  that  the  income 
tax  shall  be  computed  upon  the  net  income 
"during  each  preceding  calendar  year  end- 
ing December  31st."  That  fixes  the  last  day 
of  each  calendar  year  as  the  "assessment 
day"  for  that  kind  of  tax,  as  definitely  as 
was  the  1st  day  of  May  fixed  for  the  year 
ending  on  that  date  by  Rev.  Laws,  chap.  12, 
§  4,  for  the  state  income  tax  in  force  when 
the  lease  was  executed.  The  return  to  be 
made  by  the  taxpayer  under  each  law  is 
filed  at  some  later  time,  and  the  actual  com- 
pletion of  the  tax  is  made  later  still.  But 
the  "assessment  day"  is  as  definite  under 
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one  statute  as  under  the  other,  so  far  as  it 
concerns  a  tax  on  income. 

It  is  manifest  that  the  parties  intended  to 
include  both  state  and  Federal  taxes  bj  the 
covenant.  There  is  no  express  limitation  to 
one  or  the  other  bj  the  words  of  the  core- 
nant.  In  ita  absence  it  would  be  difficult  to 
read  into  the  covenant  such  a  limitation  by 
inference.  Under  our  Constitution  and 
laws  in  force  at  the  time  the  lease  was  ex- 
ecuted, a  tax  levied  in  respect  of  income 
from  rents  of  real  estate  was  a  property  and 
not  an  excise  tax.  Opinion  of  Justices,  22^ 
Mass.  ei3-4(28,  627,  108  N.  E.  676;  Perkins 
V.  Westwood,  226  Mass.  268-276,  116  N.  E. 
41L  It  would  seem  that  the  Federal  income 
iar  tmder  various  statutes  has  been  re* 
ftofded  ae  an  excise.  See  Brushaber  v.  Un« 
ion  P.  R.  Go.  240  U.  S.  1-17,  60  L.  ed.  49^ 
501,  36  Sup.  Gt.  Rep.  236,  Ann.  Gas.  1017B, 
713,  L.R.A,1917D,  414.  The  oovenatit  re- 
lates to  both  property  taxes  and  exeises. 


It  had  been  held  long  before  the  date 
of  the  leaee  here  in  question  that  a  Federal 
income  tax  might  be  retroactive,-  and  might 
cover  a  period  of  time  and  an  income  al- 
ready taxed  by  another  tax  statute.  Stock- 
dale  V.  Atlantic  Ins.  Co.  20  Wall.  323,  331, 
22  L.  ed.  348.  The  extent  of  such  retro- 
activity, which  would  be  held  legal,  has  not 
been  determined,  so  far  as  we  are  aware. 
But  the  final  limitation  of  the  covenant  re- 
lieving the  lessee  from  "other  taxes  or  ex- 
cises'* would  bar  his  liability  for  such  taxes 
retroactively  levied  beyond  the  express  limi- 
tation of  the  covenant.  Thus,  effect  is  given 
to  all  the  words  of  the  covenant.  Although 
the  case  at  bar  is  not  governed  by  Suter  v. 
Jordan  Marsh  Co.  225  Mass.  34,  113  N.  £. 
580,  it  falla  within  the  same  class,  and  is 
distinguishable  from  Codman  v.  American 
Piaao  Co.  —  Mass.  — ,  118  N<  E.  344. 

Judgment  for  plaintitfa. 


XTNITED  STATES  CIRCtTIT  COURT  OF 
APPEALS,  THIRD  CIRCriT. 

MARYLAND  CASUALTY  COMPANY,  PMT. 

iB  Err., 

V. 

IRMA  SPITZ. 
(246  Fed.  817.) 

Insurance  —  accident  —  erysipelas* 

Death  from  erysipelas  is  not  accidental 
within  the  meaning  of  a  policy  insuring 
against  death  by  accidental  means,  if  it  was 
caused  by  germs  entering  upon  the  break- 
ing of  the  scab  on  a  boil  when  scratched 
with  unclean  hands  to  allay  itching. 
For  other  cases,  see  Insurance,  VI,  &i  3,  m 

Dig.  1-^2  N.  8. 

(October  29,  1917.) 

ERROR  to  the  District  Court  of  the 
United  States  for  the  Eastern  District 
of  Pennsylvania  to  review  a  judgment  in 
favor  of  plaintiff,  in  an  action  brought  to 


recover  the  amount  alleged  to  be  due  on  a 
policy  of  accident  insurance.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Buffington,  HcPherson, 
and  Woolley,  Circuit  Judges. 

Mr.  Maurice  W.  Sloan  for  plaintiff  in 
error. 

Messrs.  Jnlius  C.  Levi  and  David  Man- 
del,  Jr.,  for  defendant  in  error. 

MoPhersoxir  Circuit  Judge,  delivered  the 
opinion  of  the  court:  - 

Irma  Spitz,  the  widow  of  Samuel  Spitz 
and  the  plaintiff  in  this  action,  recovered  on 
a  policy  in  her  favor,  which  insured  her 
husband  in  the  Maryland  Casualty  Com- 
pany against  Injury  and  death,  "effected  di- 
rectly and  independently  of  all  other  causes 
through  external,  violent,  and  accidental 
means."  He  died  while  the  policy  was  in 
force,  and  one  of  the  questions  in  the  court 
below  was  whether  his  death  was  "effected 
.    .    .    through    .    .    .    accidental  means.*' 


Note.  ^  The  question  when  death  or  in- 
jury nuiy  be  deemed  to  have  been  caused  by 
accidental  means  though  the  voluntary  act 
of  the  insured  was  the  primary  cause  there- 
of is  treated  in  the  notes  to  Fidelity  k  C. 
Co.  v.  Carroll,  6  L.R.A.(N.S.)  657;  Button 
V.  States  Acci.  Ins.  Co.  L.R.A.1915E,  127; 
and  New  Amsterdam  Casualty  Co.  v.  John- 
son, L.R.A.1916B,  1018;  and  see  later  eases, 
Stone  V.  Fidelity  A  C.  Co.  L.R.A.1916D, 
536:  Rock  v.  Travelers'  Ins.  Co.  L.R.A. 
1916E,  1197;  United  States  Bank  &  T.  Co. 
V.  Switchmen's  Union,  L.R.A.1917E,  311; 
"United  States  Casualtv  Co.  v.  Griffis,  L.R.A. 
1917F,  481;  Clav  v.  State  Ins.  Co.  L.R.A. 
1918B,  508,  and'  Salinger  v.  Fidelity  ft  C. 
Co.  L.R.A.1918C,  101. 
L.R.A.1918C. 


The  liability  under  an  accident  policy  for 
sickness  or  death  caused  by  blood  poisoning 
is  treated  in  the  notes  to  Cary  v.  Preferred 
Acci.  Ins.  Co.  5  L.R.A.(N.S.)  926;  and 
Ballagh  v.  Interstate  Business  Men*s  Acci. 
Asso.  L.R.A.1917A,  1056;  and  see  later  case, 
Anderson  v.  Great  Eastern  Casualty  Co. 
L.R.A.1918B,  1194.  As  to  liability  under 
an  accident  policy  for  condition  caused  by 
external  infection  without  cut  or  abrasion, 
see  note  to  Sullivan  v.  Modem  Brotherhood, 
42  L.R.A.(N.S.)  140,  and  later  case,  Rail- 
way Mail  Asso.  v.  Dent,  Ii.RA.1915A,  314. 

Other  notes  of  collateral  interest  are  re- 
ferred to  in  those  already  cited. 
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Before  stating  the  facts  it  may  be  well  to 
consider  briefly  the  quoted  words. 

They  do  not  mean  simply  that  death  shall 
be  accidental,  that  is,  iwintended  or  unex- 
pected or  unforeseen ;  but  that  the  means  or 
the  cause  of  death  shall  be  accidental.  It  is 
this  to  which  the  policy  directs  paxticular 
attention,  and  if  the  means  be  not  accidental 
the  death  is  not  insured  against.  The  words 
"accident"  and  "accidental"  have  been 
many  times  considered,  and  the  numerous 
eases  on  this  subject  need  not  be  reviewed. 
Their  general  meaning  is  not  in  doubt,  and 
the  Standard  Dictionary's  deflnition  of  "ac- 
cidental" will  serve  as  well  as  another: 
"Accidental:  (1)  Happening  or  coming  by 
chance  or  without  design;  casual;  for* 
tuitous." 

Accidental,  therefore,  is  opposed  to  de- 
sign, and  a  means  is  not  accidental  when  it 
is  employed  intentionally,  although  it  may 
produce  a  result  mOt  expectad  or  intended, 
llie  intentional  use  of  a  means  may  pro- 
duce more  than  one  result;  one  may  be  like- 
ly and  another  unlikely  to  ha{)pen;  but  a 
result  that  is  the  natural,  direct,  and 
probable  effect  of  such  use  must  be  regarded 
as  intended,  and  cannot  be  regarded  as  ac- 
cidental. The  rule  is  thus  stated  in  14  R. 
C.  L.  §  418,  p.  1238:  '/While  it  may  be 
true  that  an  accident  is  an  event  which 
takes  place  without  one's  foresight  or  ex- 
pectation, and  is  undesigned,  it  is  not  true 
that  every  unforeseen,  undesigned,  and  un- 
expected event  is  an  accident.  A  result 
which,  though  not  designed,  foreseen,  or  ex- 
pected, is  yet  the  natural  and  direct  effect 
of  acts  voluntarily  done  or  of  conditions 
voluntarily  assumed,  cannot  be  said  to  be 
accidental." 

See  also  the  cases  on  fhi«  subject  to  be 
found  in  Fidelity  k  G.  Co.  v.  Carroll  (1905) 
5  L.R.A.(N.S.)  657,  and  note  (74  C.  C.  A. 
409,  143  Fed.  271,  6  Ann.  Cas.  955)  and  in 
Button  v.  States  Acci.  Ins.  Co.  (1915) 
L.R.A.1916E,  127,  and  note  (267  111.  267, 
108  N.  E.  296,  Ann.  Cas.  1916C,  677).  In 
the  recent  case  of  Preferred  Acci.  Ins.  Co.  v. 
Patterson  (1914)  130  C.  C.  A.  177,  213  Fed. 
59^7,  this  court  had  occasi<»i  to  say:  *'We 
agree  that  when  a  man  is  injured  while 
doing  merely  what  he  intends  to  do  he  is 
not  injured  by  an  accident,  unless  the  course 
of  his  action  has  been  interrupted  or  de- 
flected by  some  unforeseen  and  unintended 
happening.  To  illustrate  from  the  facts  be- 
fore us  I  Since  the  deceased  was  attempting 
to  start  the  engine  of  his  car  by  turning  the 
crank,  whatever  injury  he  might  sustain 
from  the  ordinary  strain  of  that  operation 
would  properly  be  regarded  as  a  result  ot 
what  he  intended  to  do,  and  therefore  would 
not  be  accounted  accidental.  But  we  can 
hardly  suppose  that  he  intended  to  slip  and 
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fall  in  the  course  6f  tlie  operation,  and 
therefore  if  he  did  slip  aikl  fall,  aod  sus- 
tained injury  as  the  direct  result  thereof, 
the  happening  would  be  unforeseen  and  uu- 
intended,  and  the  injury  would  be  aeei- 
dental." 

TurniBg  m6vf  to  the  evidence  and  giving  it 
the  weight  most  favorable  to  the  plaiiltiff^ 
we  discover  the  facts  to  be  as  follows: 

The  insured  died  of  erysipelas  od  January 
22y  1915.  Late  in  DeoeoBiber  a  boil  or 
furuncle  had  appeared  on  the  back  of  his 
neck,  and  for  this  he  was  tretfced  at  the 
office  olf  a  doctor.  About  Jasftary  1  his 
condition  was  improved.  How  long  after- 
wards he  wore  a  baadi^e  does  not  elearly 
appear,  but  in  any  eYcnt  a  healthy  ac»h  had 
formed,  the  doctor  had  diechargsd  him,  and 
he  was  able  to  be  about  his  bueinees.  He 
was  a  butcher,  and  on  January  4  was  en- 
gaged in  deanin^  chickens,  a  work  that  soiled 
his  hands  with  blood  and  other  aubrtanees. 
In  this  situation  his  neck  began  to  itch» 
and  in  order  to  relieve  the  irritation  he  put 
up  his  hand  and  rubbed  or  scratched  the 
offending  place  (whether  bandaged  or  not), 
with  the  result  that  he  broke  the  scab. 
The  only  witnesses  on  this  point  were  the 
plaintiff  and  the  doctor,  and  the  relevant 
testimony  may  be  summarized  as  follows: 
On  the  morning  of  January  4  the  deceased 
was  at  a  block  in  the  rear  of  his  shop  clean- 
ing chickens,  and  his  wife  was  in  the  front 
making  out  bills.  She  heard  him  say,  ^1 
have  broken  the  scab  on  my  neck,"  where- 
upon she  turned  and  saw  his  hand  rubbing 
his  neck.  She  told  him  to  quit  it;  his  hand 
was  not  clean  and  had  left  some  blood  on 
the  neck,  and  the  scab  was  broken.  Soon 
after  the  work  of  cleaning  was  done  he  went 
upstairs  and  washed  his  neck  with  peroxide. 
The  doctor  testified:  '^e  told  me  he  had 
rubbed  it  off  or  scratched  it  off  the  day 
prior.  He  said  he  rubbed  his  neck,  it  itched 
him,  it  was  right  in  there;  it  hurt  him  and 
he  found  he  had  rubbed  off  the  scab." 

In  a  short  time  he  become  sick  with 
erysipelas  and  died  from  this  disease  on 
January  22.  The  verdict  has  established, 
and  we  therefore  assume  the  further  fact 
to  be,  that  the  germs  of  erysipelas  entered 
the  wound  after  the  scab  had  been  rubbed  or 
scratched  off,  and  that  the  disease  then  in- 
troduced was  the  immediate  cause  of  death : 
so  that  the  only  question  now  is  whether  the 
means  that  opened  the  way  for  the  germs 
to  enter,  namely,  the  rubbing  or  scratclung 
of  the  boil,  was  an  accidental  means. 

The  court  submitted  this  question  to 
the  jury,  asking  them  to  find  whether  the 
injury  was  inflicted  accidentally,  and  in 
this  submission  we  think  there  was  error. 
As  we  read  the  testimony,  nothing  appears 
to  show  that  the  injury  was   inflicted  bj 
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accidental  means.  The  deceased  rubbed  or 
scratched  his  nedc  in  the  ordinary  way; 
there  is  no  evidence  that  he  was  disturbed 
«r  interfered  with  during  the  operation,  and 
an  ordinary  and  not  unusual  result  fol< 
lowed;  that  is,  he  broke  the  scab.  His 
hands  were  not  clean,  but  he  knew  that  faet 
and  must  be  held  to  the  risk  of  such  harm 
as  might  follow  therefrom.  In  a  word,  he 
aeems  to  hare  done  just  what  he  intended 
to  do,  namely,  rub  or  scratch  his  neck  to  re- 
lieve the  itching,  and  in  our  ojrinion  break- 
ing the  scab  during  the  process  was  a 
{HTobable  result,  one  reasonably  to  be  ex- 
pected. We  think  the  delendant  was  enti- 
tled to  binding  instructions. 
The  judgment  is  reversed. 

▲  motion  for  reargnment  having  been  ftled 
the  following  Per  Curiam  response  was 
handed  down  on  December  81,  1917: 

The  motion  for  reargument  suggests  thai 
United  States  Mut.  Acci.  Aeso.  v.  Barry, 
131  U.  S.  100,  S3  L.  ed.  60,  0  Sup.  Ct.  Rep. 
755,  was  probably  overlooked,  and  relies  up- 
on that  decision  as  a  controlling  authori^. 
We  did  not  overlook  that  ease,  however,  but 
considered  and  still  consider  it  to  be  dis- 


tinguishable. On  page  121  of  the  report  in 
131  U.  S.  the  Supreme  Court  approves  the 
following  instruction  as  correct:  'That,  if 
a  result  is  such  as  follows  from  ordinary 
means,  voluntarily  employed,  in  a  not  un- 
usual or  unexpected  way,  it  cannot  be  called 
a  result  effected  by  accidental  means." 

And  this  instruction  seems  to  us  to  cover 
the  present  situation,  where,  as  we  have  al- 
ready said,  "nothing  Appears  to  show  that 
the  injury  was  inflicted  by  accidental 
means.  The  deceased  rubbed  or  scratched 
his  neck  in  the  ordinary  way;  there  is  no 
evidence  that  he  was  disturbed  or  inter- 
fered with  during  the  operation,  and  an 
ordinary  and  not  unusual  result  followed, 
that  is,  he  broke  the  scab.  His  hands  were 
not  clean,  l)ut  he  knew  that  fact,  and  must 
be  held  to  the  risk  of  such  harm  as  might 
follow  therefrom.  In  a  word,  he  seems  to 
have  done  just  what  he  intended  to  do, 
namely,  rub  or  scratch  Jkis  aeek  to  relieve 
the  itching,  and  in  our  opinion  breaking 
the  scab  during  the  process  was  a  probable 
result,  one  reasonably  to  be  expected.' 

The  motion  is  refused. 
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COLORADO  SITPRKMG  COITRT. 

(In  Banc.) 

CHARLES  DE  ROSE,  PUT.  te  Brr., 

V. 

PEOPLE  OF  THE  STATE  OF  COLORADO. 
(—  Colo.  — ,  171  Pse.  359.) 

Forgery  •—  padding  pay  roll. 

^ferely  padding  a  genuine  pay  roll  is  not 
forger}'  under  a  statute  making  guilty  of 
forgery*  every  person  who  shall  falsely  make, 
«lter,  forge,  or  counterfeit  any  order  or  re- 
quest for  payment  of  money  with  intent 
to  defraud  any  person  or  corporation. 
For  othm'  caieSf  see  Fargefy,  in  Dig,  ISt 

N.a. 

(March  4,  1918. ) 

ERROR  to  the  District  Court  for  Lake 
County  to  review  a  judgment  convicting 
defendant  of  forgery.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hogan  A  Bonner,  for  plaintiff 
in  error: 

Where  a  paper  on  its  face  does  not  have 
the  capacity  to  injure  or  defraud  so  as  to 
be  the  subject  of  forgery,  but  is  so  by  rea- 
son of  extrinsic  facts,  such  facts  should  be 
averred  in  the  indictment  or  information. 

Note.  —  The  question  whether  the  making 
of  a  false  instrument  is  within  a  criminal 
statute  directed  against  the  false  making 
of  an  instrument  is  discussed  in  the  anno- 
tation following  this  case,  post,  1195. 
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Burden  v.  State,  120  Ala.  388,  74  Am.  St. 
Rep.  37,  25  So.  190,  11  Am.  Crim.  Rep.  431; 
People  V.  Parker,  114  Mich.  442,  72  N.  W. 
250 ;  State  v.  Chinn,  142  Mo.  607,  44  S.  W. 
245;  Lynch  v.  State,  41  Tex.  Crim.  Rep. 
209,  63  S.  W.  693;  Black  v.  State,  42  Tex. 
Crim.  Rep.  685,  61  S.  W.  478;  Wilson  v. 
State,  —  Tex.  Crim.  Rep.  — ,  75  S.  W.  504 ; 
France  v.  State,  83  Miss.  281,  35  So.  313; 
Belden  v.  State,  50  Tex.  Crim.  Rep.  565.  99 
S.  W.  563;  Com.  v.  Tabor,  31  Ky.  L.  Rep. 
840,  104  S.  W.  261;  Bagley  v.  State,  63 
Tex.  Ch-im.  Rep.  606,  141  S.  W.  107;  Whit- 
mire  V.  State,  70  Tex.  Crim.  Rep.  476,  156 
S.  W.  1179;  People  v.  Shall,  9  Cow.  778; 
State  V.  Ryan,  9  N.  D.  419,  83  N.  W.  865; 
People  V.  Harrison,  8  Barb.  660;  State  v. 
Briggs,  34  Vt.  501 ;  State  v.  Floyd,  169  Ind. 
136,  81  N".  E.  1153;  Reed  v.  State,  28  Ind. 
396;  State  v.  Cook,  52  Ind.  574;  People  v. 
Tomlinson,  86  Cal.  603;  Clarke  v.  State,  8 
Ohio  St.  680;  Henry  v.  State,  35  (Miio  St. 
128;  State  v.  Dunn,  23  Or.  562,  37  Am.  St. 
Rep.  704,  32  Pac.  621 ;  Tomby  v.  State,  87 
Ala.  36,  6  So.  271;  Terry  v.  Com.  87  Va. 
672,  13  S.  E.  104;  State  v.  Thorn,  66  N.  C. 
644;  King  v.  State,  27  Tex.  App.  567,  11 
Am.  St.  Rep.  203,  11  S.  W.  686;  Caffey  v. 
State,  36  Tex.  Crim.  Rep.  198,  61  Am.  St. 
Rep.  841,  36  S.  W.  82;  State  v.  Evans,  15 
Mont.  639,  28  L.R.A.  127,  48  Am.  St.  Rep. 
701,  89  Pac.  850;  f^eople  v.  Hoyt,  145  App. 
Div.  695.  130  N.  Y.  Supp.  605;  Goodman  v. 
People,  228  111.  154,  81  N.  E.  830. 
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Messrs.  Fred  Farrar,  Attorney  General, 
and  Ralph  £.  €.  Kerwin,  Assistant  At- 
torney General,  for  the  People: 

Where  the  false  making  of  an  instrument 
and  uttering  the  forged  instrument  are  both 
made  forgery,  and  the  instrument  is  both 
forged  and  uttered  by  the  same  person,  there 
is  only  the  single  crime  of  forgery  com- 
mitted. 

State  V.  Klugherz,  91  Minn.  406,  98  N.  W. 
99, 1  Ann.  Cas.  307 ;  Frisby  v.  United  States, 
38  App.  D.  C.  22,  37  IxR.A.(N.S.)  96;  De- 
vere  v.  State,  6  Ohio  C.  C.  509,  3  Ohio  C.  D. 
249;  Lingafelter  v.  State,  28  Ohio  C.  C.  800; 
Territory  v.  Poulier,  8  Mont.  149,  19  Pac. 
594;  State  v.  Mitton,  37  Mont.  366,  127 
Am.  St.  Rep.  732,  96  Pac.  926;  Nalley  v. 
State,  11  Ga.  App.  15,  74  S.  E.  667;  Ex 
parte  Spencer,  7  Okla.  Crim.  Rep.  113,  122 
Pac.  557;  Townser  v.  State,  —  Tex.  Crim. 
Rep.  — ,  182  S.  W.  1104;  Reeseman  v.  State, 
59  Tex.  Crim.  Rep.  434,  128  S.  W.  1126; 
Dudley  v.  State,  10  Ala.  App.  180,  04  So, 
534;  State  v.  Smith,  77  Wash.  441,  137  Pac. 
1008;  People  t.  J<^nson,  7  Cal.  App.  127, 
93  Pao.  1042 ;  Curl  v.  People,  53  Colo.  678, 
127  Pac.  951,  Ann.  Cas.  1914B,  171 ;  People 
V.  England,  170  111,  App.  587;  Green  v. 
Stote,  66  Tex.  Crim.  Rep.  446,  147  S.  W. 
593;  Powers  v.  United  States,  223  U.  S. 
303,  56  L.  ed.  448,  22  Sup.  Ct.  Rep.  281. 

W^here  a  forged  instrument  is  valid  on  its 
face,  it  is  not  necessary  to  allege  in  the  in- 
formation matters  aliunde  to  show  in  what 
manner  the  person  alleged  to  have  been  in- 
jured could  be  affected  by  the  forgery,  nor 
to  show  that  he  owned  property  that  would 
be  affected  thereby. 

People  V.  Mcpherson,  6  Cal.  App.  266,  91 
Pac.  1098;  People  v.  Johnson,  7  Cal.  App. 
127,  93  Pac.  1042;  McLean  v.  State,  3  Ga- 
App.  660,  60  S.  E.  332 ;  Dudley  v.  State,  10 
Ala.  App.  130,  64  So.  534;  People  v.  Rising^ 
207  N.  Y.  195,  100  N.  E.  694,  Ann.  Cas. 
1914C,  466;  Lingafelter  v.  State,  28  Ohio  G. 
C.  800;  State  v.  Mitton,  37  Mont.  366,  127 
Am.  St,  Rep.  732,  96  Pac.  928. 

Garrlgues,  J.,  delivered  the  opinion  of 
the  court: 

Charles  De  Rose  was  convicted  of  forgery 
in  the  eourt  below,  and  sentenced  to  a  term 
in  the  penitentiary. 

The  information  charged  that  he  feloni* 
ously  and  falsely  made  and  forged  a  certain 
order,  warrant,  and  request  for  the  payment 
of  money  by  the  Denver  &  Rio  Grande  Rail* 
road  Company,  to  wit,  a  certain  railway 
time  roll,  and  did  feloniously  utter,  pub- 
lish, pass,  and  attempt  to  pass. as  true  and 
genuine,  a  certain  false  order,  warrant,  and 
request  for  the  payment  of  money  by  the 
Denver  &  Rio  Grande  Railroad  Company,  to 
L.R.A.1918C. 


wit,  a  railway  time  roll,  with  intent  to  dam- 
age and  defraud  the  company. 

On  motion  for  a  bill  of  particulars,  the 
prosecution  furnished  defendant  with  a  copy 
of  the  instrument  alleged  to  have  been 
forged  and  uttered,  which  is  a  time  sheet 
or  railroad  time  roll  containing  the  names 
of  men  who  worked  on  the  Tennessee  pass 
section;  the  time  they  worked  and  rate 
and  amount  of  oompensaiion  due  each  for 
the  month  oi  December,  1915,  which  de- 
fendant as  section  foreman  made  and  certi- 
fied as  correct  and  sent  in  to  the  roadmaster. 

The  evidence  shows  that  defendant  was 
section  boss  or  foreman  on  the  Tennessee 
pass  section;  that  a  part  of  his  duties  was 
to  make  out  and  send  in  the  time  roll  of  the 
men  who  were  working  for  him  on  the  sec- 
tion at  the  end  of  the  month ;  that  he  ''pad- 
ded" the  time  roU  lor  the  mont^  of  Decem- 
ber, 1915,  by  crediting  Albert  De  Rose  with 
more  days  than  he  had  worked  during  that 
month.  The  oustomary  method  of  paying 
section  men  was  for  the.  foreman  to  make 
out  the  time  roll  at  the  end  of  the  month, 
certify  it  as  correct,  and  send  it  to  the  of- 
fice  of  the  roadmaster,  where  it  waa  checked 
oiver,  countersigned,  and  sent  to  the  super- 
intendents' office  as  the  basis  of  the  pay  roll. 
The  time  roll  remains  in  the  superintend- 
ents' office,  and  tha  pay  roll  is  made  up  from 
it  and  sent  to  the  treasurer's  office  in  Den- 
ver, from  which  office  the  pay  checks,  when 
written,  are  sent  to-  the  men  whose  namee 
appear  on  the  roll.  In  this  instance  tlie 
fraud  was  discovered  in  the  roadmaster's 
office  before  the  pay  roll  was  made  up. 

The  court  instructed  the  jury:  "(3) 
Under  the  Statutes  of  Colorado,  the  fabri- 
cation of  any  false  instrument  with  intent 
to  defraud,  or  the  attempt  to  pass  such  in- 
strument with  like  intent,  is  forgery,  even 
though  there  is  no  forged  indorsement  by 
the  payee.  The  crime  does  not  consist  in 
accomplishing  the  fraud,  but  in  attempting 
it  by  prbhibited  means,  and  if  you  should 
find  from  the  evidence  that  Charles  De  Rose 
placed  the  name  of  Albert  De  Rose  upon  the 
pay  roll  with  intent  to  defraud  the  Denver 
^  Rio  Grande  Railroad  Company  out  of  pay 
for  any  number  of  days  you  will  find  him 
guilty  of  forgery." 

The  statute  provides:  ''Every  person 
who  shall  falsely  make,  alter,  forge  or  coun- 
terfeit .  .  .  any  order  or  warrant  or  re- 
quest for  the  payment  of  money  .  .  . 
with  intent  to  damage  or  defraud  any  per- 
son or  persons,  body  politic  or  corporate 
.  .  ^  ;  or  shall  utter,  publish,  pass,  or  at- 
tempt to  pass  as  true  and  genuine,  or  cause 
to  be  uttered,  published,  passed,  or  at- 
tempted to  be  passed,  as  true  and  genuine, 
any  of  the  above-named  false,  altered,  forged 
or  counterfeited  matters  as  above  specified 
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and  described,  knowing  the  same  to  be  false, 
altered,  forged  or  counterfeited,  with  intent 
to  prejudice,  damage  or  defraud  any  person 
or  persons,  body  politic  or  corporate  .  .  .  ; 
every  person  so  offending  shall  be  deemed 
guilty  of  forgery."  (Rev.  Stat.  1908,  § 
1704.) 

1.  This  writing  is  what  it  purports  to 
be, — a  true  and  genuine  instrument, — al- 
though it  contains  false  statements.  It  is 
not  a  false  paper,  and  the  execution  of  such 
a  document  does  not  constitute  forgery. 
The  prosecution  failed  to  distinguish  be- 
tween falsely  making  an  instrument  and 
making  a  false  instrument,  and  this  paper 
was  not  falsely  made  or  forged.  To 
forge  or  counterfeit  an  instrument  is  to 
falsely  make  it.  The  term  '^falsely  make*' 
as  used  in  the  statute  refers  to  the  paper  it- 
self as  being  false,  and  not  to  the  truth  or 


falsity  of  its  statements.  Hie  statute  res- 
fers  to  the  false  making  or  altering,  and 
not  to  the  tenor  of  the  writing  or  the  facts 
stated  therein.  A  false  statement  of  fact 
in  an  instrument  which  is  itself  genuine,  by 
which  another  person  is  deceived  and  de- 
frauded, 18  not  forgery.  State  v.  Young,  45 
N.  H.  266,  88  Am.  Dec.  212;  Territory  v. 
Gutierress,  18  N.  M.  312,  6  L.RJk.(N.8.> 
975,  84  Pac.  625 ;  United  States  v.  Glasener 
(1>.  C.)  81  Fed.  566.  So  in  this  case,  de- 
fendant, when  he  made  up  and  signed  the 
time  roll,  did  not  make  a  false  writing. 
The  document  itself  is  genuine,  and  the  fact 
that  he  made  a  false  statement  in  the  writ- 
ing does  not  constitute  the  crime  of  forgery. 
The  judgment  of  the  lower  court  la  re- 
versed. « 

Scott,  J.,  not  participating. 


Annotaiioii — h  Ae  making  of  a  false  mstrumenl  within  a  criminal  ttalnle 
darectad  againtt  the  falie  "*y^gT"*g  ot  an  inttranMsnt* 


This  note  supplements  the  note  to  Ter- 
ritory V.  Gutierrez,  5  L.R,A.(N.S.)  375. 

The  decision  in  De  Rose  v.  People, 
ante,  1193,  that  the  act  of  defendant  in 
making  up  a  genuine  time  roll,  which 
contained  false  statements,  did  not  con- 
stitute a  false  making  within  the  mean- 
ing of  a  statute  providing  that  persons 
-who  should  ''falsely  make^'  an  order  or 


warrant  for  the  payment  of  money  with 
intent  to  defraud  another  should  he  guil- 
ty of  forgery,  is  in  harmony  with  the 
prior  cases  which  have  passed  upon  the 
question  under  annotation.  No  cases 
upon  the  question  subsequent  to  the  ear- 
lier note  have  been  disclosed. 

J.  T.  W 
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ANNA  HOMAN,  Appt., 

V. 

FLQKENCE  W.  HALL  et  al. 

(—  Keb.  — ,  les  N.  W.  881.) 

Case  —  Inducing  breacii  of  marriage 
oontract* 

A  fianc^  cannot  maintain  an  action  for 
damages  against  a  third  party  not  based  on 
slander,  but  solely  because  her  betrothed 
was  induced  by  the  defendant  to  break  his 
engagement. 
For  other  oaae9,  aee  Case,  11,  in  Dig.  1-6B 

(December  22,  1917.) 

Headnote  by  Mobusset,  Ch.  J. 

Note. —  As   to   liability  of  third   person 
for  inducing  breach  of  marriage  contract, 
see    annotation   following   this   case,   post, 
1197. 
L.R,A.1918C. 


APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Douglas  Coun* 
ty  sustaining  a  demurrer  to  the  petition  and 
dismissing  an  aotion  brought  to  recover 
damage  for  enticement  ot  alienation  of  her 
fiance.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Hr.  B.  N.  Robertson,  for  appellant: 

When  one  person  maliciously  procures  or 
persuades  another  to  break  a  contract,  or 
interferes  between  an  employer  and  work- 
man to  prevent  the  latter  from  completing 
work  he  has  undertaken  to  perform,  or  pro- 
cures the  nondelivery  of  goods  according  to 
contract,  or  deprives  a  woman  of  her  mar-^ 
riage  by  false  representations,  substantial 
damages  are  recoverable. 

Raymond  v.  Yarrington,  96  Tex.  443,  62 
L.R.A.  962,  97  Am.  St.  Rep.  914.  72  8.  W. 
580,  73  S.  W.  800;  Rice  v.  Manley,  66  N. 
Y.  82,  23  Am.  Rep.  30;  Angle  v.  Chicago, 
St.  P.  M.  &  O.  R.  Co.  151  U.  S.  1,  38  L.  ed. 
55,  14  Sup.  Ct.  Rep.  240;  Sh^'ppard  v.  Wake* 
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man,  1  Lev.  53,  83  Eng.  Reprint,  293;  Addi- 
son, Torts,  Wood's  ed.  §  17;  HoUenbeck  v. 
Ristine,  114  Iowa,  358,  80  N.  W.  377 ;  Peer- 
less Pattern  Co.  v.  Pictorial  Review  Co. 
147  App.  Div.  715,  132  N.  Y.  Supp.  37; 
Sperrv  &  H.  Co.  v.  Pommer,  199  Fed.  309; 
McClure  v.  McClintock,  150  Ky.  265,  42 
L.RA..(N.S.)  388,  150  S.  W.  332;  Mealey  t. 
Bemidji  Lumber  Co.  118  Minn.  427,  136  N. 
W.  1090;  Joyce  v.  Great  Northern  R.  Co. 
100  Minn.  225,  8  L.R.A.(N.S.)  756,  110  N. 
W.  975;  Cumberland  Glass  Mfg.  Co.  v.  De- 
Witt,  120  Md.  381,  87  Atl.  927,  Ann.  Cas. 
1915A,  702;  Kock  v.  Burgess,  167  Iowa,  727, 
149  N.  W.  858;  Wheeler-Stenzel  Co.  v. 
Amerioan  Window  Glass  Co.  202  Mass.  471, 
Ii.RAL.1915F,  1076,  89  N.  B.  28;  Walker  v. 
Wunderlick,  33  >>b.  504,  50  N.  W.  445; 
Mitchell  V.  Langley,  143  Ga.  827,  L.R.A. 
1916C,  1134,  85  S.  £.  1050,  Ann.  Gas. 
1917A,  469. 

Messrs.  Stout,  Rose,  &  Wells,  for  ap- 
pellees : 

Tlie  allegation  of  a  promissory  engage- 
ment to  marry  and  the  assertion  of  the  re- 
lation of  a  fianc^  afford  no  standing  to 
plaintiff  as  a  suitor  for  the  maintenance  of 
an  action  for  enticement  or  alienation.  Al- 
legations of  marriage  and  the  relationship 
of  husband  and  wife  are  indispensable.  Un- 
lawful interference  with  the  conjugal  rights 
and  privileges  of  a  spouse,  based  on  an 
existing  relation  of  marriage,  is  an  essen- 
tial requisite  to  the  maintenance  of  a  suit 
for  enticement  and  alienation. 

21  Cyc.  1149,  1150 ;  Adams  v.  Main,  3  Ind. 
App.  232,  50  Am.  St.  Rep.  266,  29  N.  E.  792 ; 
Wolf  V.  Frank.  02  Md.  138,  52  L.B^  102, 
48  Atl.  132 :  Callis  v.  Merrieweather,  98  Md. 
361,  103  Am.  St.  Rep.  404,  57  Atl.  201; 
Neville  v.  Gile,  174  Mass.  305,  54  N.  E.  84) ; 
Bennett  v.  Bennett,  116  N.  Y.  684,  23  N.  E. 
17;  Weston  r.  Weston,  86  App.  Dir.  159,  83 
N.  Y.  Supp.  528;  Leonard  v.  Whetstone,  34 
Ind.  App.  388,  107  Am.  St.  Rep.  252,  68 
N.  E.  197 :  Cooley,  Torts,  2d  ed.  p.  277. 

Morrlssey,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

From  an  order  sustaining  a  demurrer  to 
the  petition  and  dismissing  the  action, 
plaintiff  appeals.  The  petition  alleges  that 
the  plaintiff  and  one  Bangs,  now  deceased 
had,  during  the  lifetime  of  Bangs,  entered 
into  an  agreement  to  marry.  That  they  had 
agreed  upon  the  date  when  the  ceremony 
should  be  performed,  and  that  each  of  the 
IMM'ties  was  capable  of  entering  into  the 
marriage  relation.  "That  the  said  defend- 
ants each  jointly  and  severally,  maliciously, 
wrongfully,  unlawfully,  and  without  just 
cause,  and  to  advance  their  own  pecuniary 
interests,  interposed  objections  to  the  said 
L.R.A.1918C. 


Stephen  D.  Bangs  carrying  out  his  said  con- 
tract with  plaintiff,  and  through  threats 
they  they  would  place  him  in  a  sanitarium 
and.  have  him  removed  out  of  the  circle  of 
soeiet^  in  which  he  was  known  and  had 
lived,  and  through  falsely  representing  that 
plaintiff  w^as  of  an  unchaste  character,  and 
bgr  unlawful  restraint  and  undue  influence, 
caused  the  said  Stephen  D.  Bangs  not  to 
fulfll  his  said  contract  of  marriage  with 
plaintiff,  iund  caused  the  said  Stephen  D. 
Bangs  to  brjench  and  break  his  said  contract 
of  marriage  with  plaintiff.  That  on  the  4th 
day  of  November,  1914,  said  Stephen  D. 
Bangs  was  ready  and  willing  to  marry  the 
plaintiff,  and  but  for  the  wrongful  inter- 
ference of  the  said  defendants  as  aforesaid 
he  was  then  and  there  able  to  do  sou  Plain- 
tiff statea:  That,  by  reason  of  the  said 
wrongful  acts  of  the  said  defendants  in  caus- 
ing the  breach  of  the  said  contract  of  mar- 
riage, plaintiff  sustained  the  loss  of  an  ad- 
vantageous matrimonial  connection,  the  said 
Stephen  t).  Bangs  being  a  man  of  wealth 
At  the  dtfte  aei  for  the  wed^^g,  and  a  man 
of  social  position.  That  plaintiff's  affec- 
tions have  been  disregarded  and  blighted, 
she  has  been  disappointed  in  her  affections, 
and  her  spirit  and  feelings  wounded,  result- 
ing in  great  mental  distress  and  humilia- 
tion, and  she  has  been  damaged  in  the  sum 
of  $200,000,  no  part  of  which  has  been 
paid," 

The  cause  of  action  for  slander  was 
barred  by  the  Statute  of  Limitations  and  is 
not  relied  upon  by  plaintiff,  but  her  action 
seems  to  be  for  enticement  or  alienation  of 
her  fiance.  We  are  cited  to  no  authority 
that  sanctions  a  recovery  under  such  cir- 
cimistances.  Where  the  marriage  relation 
exists  and  thix^  parties  o&tioe  awi^  the 
spouse  or  alienate  the  affections,  a  recovery 
is  allowed;  but  the  cause  of  action  rests 
upon  the  right  to  the  society,  companion- 
ship, conjugal  affections,  and  fellowship  of 
the  estranged  spouse.  There  is  no  such 
right  in  the  fianc^.  An  alienation  suit, 
therefore,  is  maJiitainAble  only  for  interfer- 
ence with  the  conjugal  rights  of  the  plain- 
tiff. 

''The  prevention  of  a  marriage  by  the  in- 
terference of  a  third  person  cannot  in  gen- 
eral, in  itself,  be  a  legal  wrong.  Thus  it 
oiie,  by  solicitatioiM  or  by  the  arts  of  ridi- 
cule or  otherwise,  shall  induce  one  to  break 
off  an  existing  contract  of  marriage,  no  ac- 
tion will  lie  for  it,  however  contemptible 
and  blamable  may  be  the  conduct.  But  a 
los«  of  marriage  may  be  such  a  special  in« 
jury  as  will  support  an  action  of  slander 
or  libel,  where  the  party  was  induced  to 
break  off  the  engagement  by  false  and  dam- 
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aging  charges  not  actionable  per  se.  Here 
the  action,  it  is  perceived,  is  for  the  defama- 
tion, and  the  loss  of  the  marriage  only  the 
damage  flowing  from  the  injury.  A  con- 
templated marriage  might  be  prevented  by 
the  forcible  separation  of  the  parties,  or  by 
the  imprisonment  of  one  of  them;  but  the 
wrong  in  contemplation  of  law  would  con- 
sist in  the  assault,  or  in  the  false  imprison- 
ment, and  not  in  the  loss  of  marriage. 
The  suit  might  therefore  lie  in  favor  of 
one  party,  and  not  in  favor  of  the  other,  if 
only  one  was  subjected  to  the  illegal  force." 
Cooley,  Torts.  2d  ed.  p.  277. 

It  is  not  claimed  that  she  was  imprisoned 
or  in  any  way  restrained  of  her  liberty. 
Under  no  circumstances  could  she  recover 


for  the  restraint  or  false  imprisotmient  of 
Bangs.  The  right  of  engaged  parties  to 
ask  the  advice  of  their  friends  and  the 
right  of  the  friends  to  give  advice  have 
never  been  denied.  To  hold  that  a  third 
party  may  be  subject  to  answer  in  damages 
for  advising  or  inducing  an  engaged  person 
to  break  the  engagement  might  result  in  a 
suit  by  every  diaappoiRted  lover  against  his 
successful  rival.  The  state  haft  an  interest 
in  the  marriage  relation,  and  until  the  mar> 
riage  is  solemnized  no  domestic  rights  exist 
and  therefore  cannot  be  violated. 

The  ruling  of  the  trial  court  is  without 
error,  and  the  judgment  is  affirmed. 

Roae,  J.,  not  sitting. 


Annotatioii-^Liabilily  of  third  person  for  mdadiig  breach  of  marruige 

contract. 


The  general  question  as  to  the  right 
of  Mtion  for  damages  for  inducing  a 
breach  of  contract  is  covered  in  notes 
in  16  L.R.A.(N.S.)  746;  28  L.R.A.(N.S.) 
615,  and  L.R.A.1915F,  1076,  It  is 
pointed  out  in  these  notes  that  one  may 
be  liable  for  maliciously  interfering 
with  and  inducing  a  breach  of  contract. 
As  to  marriage  contracts,  however,  the 
law  has  not  been  sufficiently  developed 
to  render  it  safe  to  formulate  any  rules 
from  the  few  cases  considering  the 
point.  According  to  these  easea,  there 
is  no  liability  on  the  part  of  a  third  per- 
son for  inducing  the  breach  of  a  mar- 
riage contract,  even  though  the  act  was 
done  maliciously  and  wrongfully  and  ac- 
complished by  means  of  threats  and  false 
representations.  This  is  the  doctrine  of 
HoMAK  V.  Hall,  ante,  1195,  and  Leonard 
V.  Whetstone  (1903)  34  Ind.  App.  383, 
107  Am.  St.  Rep.  262,  68  N.  E.  197. 

To  the  same  effect  see  Bavis  v.  Condit 
(1914)  124  Minn.  365,  50  L.R.A.(N.S.) 
142,  144  N.  W.  1089,  Ann.  Cas.  1915B, 
544,  holding  that  an  affianced  husband 
has  no  right  of  action  against  a  third 
person  for  maliciously  debauching  and 
seducing  his  affianced  wife,  alienating 
her  affections,  and  interfering  with  the 
marriage  contract  then  subsisting  be- 
tween the  plaintiff  and  such  affianced 
wife. 

No  reason  is  advanced  by  these  cases 
why  a  different  rule  should  be  applied 
to  persons  who  maliciously  induce  the 
breach  of  a  marriage  contract  than  is 
applied  to  persons  who  maliciously  in- 
duce a  breach  of  other  contracts.  To  sus- 
tain liability  in  such  cases  would  not 
render  a  parent  or  other  person  liable, 
L.R.A.1918C 


who  in  good  faith  gave  advioe  to  one 
of  the  parties  in  such  contract  which 
lead  to  the  breach  thereof,  nor  would 
it  render  a  parent  liable  for  in  good 
faith  using  his  parental  position  to  op- 
pose and  prevent  the  marriage  of  his 
child,  provided  he  resorted  to  no  unlaw- 
ful means;  neither  would  such  a  rule 
render  a  third  person  liable  for  a  breach 
of  the  contract,  induced  by  his  or  her 
entering  into  a  similar  contract  with  one 
of  the  parties  thereto.  Upon  this  latter 
point  it  is  queried  in  National  Phono- 
graph Co.  V.  Edison-Bell  Coosol.  Phono* 
graph  Ck).  96  L.  T.  N.  S.  (Bug.)  218,, 
that  ^^sometimes  it  happens  that  a  lady,, 
having  contracted  to  marry  A,  is  induced 
to  change  her  mind  and  marry  B,  it  must 
be  presumed,  upon  a  pressing  invitatioa 
by  him  to  do  so.  If  B  was  aware  of  the 
lady's  previous  engagement  to  A^  can  A^ 
instead  of  bringing  an  action  for  breach 
of  promise  against  the  lady,  recover  dam- 
ages in  an  action  of  tort  against  her 
husband  B,  upon  the  ground  that  he  haa 
interfered  with  a  contractual  relation  be- 
tween the  lady  and  A,  and  induced  her 
to  break  her  contract?  Could  A,  if  he 
commenced  his  action  soon  enough,  ob- 
tain an  injunction  against  B,  to  restrain 
him  from  procuring  the  lady  to  marry 
him?" 

In  Delage  v.  Normandeau  (1809)  Rap. 
Jud.  Quebec  9  B.  R.  93,  the  father  was. 
held  not  liable  for  inducing  his  son  to 
breach  a  contract  of  marriage,  where  it 
appeared  that  the  son  refused  to  perform 
the  contract  and  breached  the  same  upon 
his  own  initiative,  and  without  being  in- 
fluenced by  the  father.  A.  G.  S. 
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CHRISTOPHER  C.  BYRNE 

V. 

PITTSBURGH  BREWING  COMPANY, 

Appt. 

(—  Pa.  — ,  103  Atl.  63.) 

Master  and  servant  —  authority  to  em- 
ploy grulde. 

The  driver  of  a  delivery  truck  attempting 
to  deliver  goods  on  a  country  road  has  no 
implied  authority  to  employ  a  guide  to  as- 
sist him  in  reaching  his  destination  when 
he  finds  the  regular  route  closed  to  travel, 
if  verbal  directions  would  be  sufficient  for 
that  purpose,  and  therefore  his  master  is 
not  liable  for  injury  to  a  guide  so  employed 
through  defective  condition  of  the  truck. 
For  other  cases,  gee  Master  and  Servant^  I. 

o,  m  Dig.  1^2  N.  'Sf. 

(January   7,   1918.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  for  Al- 
legheny County  denying  a  motion  for  judg- 
ment notwithstanding  a  verdict  for  plain- 
tiff, in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Grant  Curry  and  Arthur  £. 
Tonng,  for  appellant: 

Under  the  pleadings  plaintiff  could  re- 
cover, if  at  all,  by  showing  his  injuries  were 
cattsed  by  a  defective  condition  of  the 
brakes,  not  otherwise. 

J     Smith  V.  Price,  8  Watts,  447;  Bausbach 

T.  Reiff,  244  Pa.  559,  L.R.A.1916D,  785,  91 

Atl.  224,  Ann.  Cas.  1915C,  421;  Shadowski 

V.  Pittsburg  R,  Co.  226  Pa.  537,  29  L.R.A. 

<N.S.)   302,  75  Atl.  730;   Smith  v.  Stoner, 

243  Pa.  57,  89  Atl.  796;  Com.  v.  Force,  43 

Pa.  Super.  Ct.  363 ;  Grim  v.  Bonnell,  78  Pa. 

152;   Briggs  v.  East  Broad  Top  R,  &  Coal 

€0.  206  Pa.  664,  56  Atl.  36,  15  Am.  Neg. 

Rep.   187;   Quiglev  v.  Adams  Exp.  Co.  27 

>a.  Super.  Ct.  116;  Bigley  v.  Williams,  80 

Pa.  107;  Geohrig  v.  Stryker,  174  Fed.  897; 

Morris  v.  Guffey,  188  Pa.  634,  41  Atl.  731 ; 

Ogden  V.  Pennsylvania  R.  Co.  1  Monaghan 

(Pa.)    249,   16   Atl.   353;    Wigmore,  Ev.   § 

1018;  Charlton  v.  Unis,  4  Gratt.  60;  Gould 

V.  Norfolk  Lead  Co.  9  Gush.  346,  57  Am. 


Dec.  50;  Dampman  v.  Pennsylvania  R.  Co. 
166  Pa.  520,  31  Atl.  244;  Giberson  v.  Pat. 
terson  MUls  Co.  174  Pa.  369,  52  Am.  St 
Rep.  823,  34  Atl.  563;  Heddles  v.  Chicago 
&  N.  W.  R.  Co.  74  Wis.  241,  42  N.  W.  237 ; 
Fletcher  T.  Com.  26  Ky.  L.  Rep.  1157,  83  S. 
W.  588;  Francis  v.  Rosa,  151  Mass.  532,  24 
N.  E.  1024;  Howard  v.  Patrick,  36  Mich. 
795 ;  Brown  v.  Dean,  52  Mich.  267,  17  N.  W. 
837 ;  Sloan  v.  New  York  C.  R.  Co.  45  N.  Y. 
125;  Law  v.  Fairfield,  46  Vt.  425. 

Plaintiff  was  a  volunteer  and  may  not,  as 
such,  recover,  even  though  his  injuries  were 
caused  by  a  defective  condition  of  the 
brakes. 

Flower  v.  Pennsylvania  R.  Co.  69  Pa.  210, 
8  Am.  Rep.  251,  12  Am.  Neg.  Cas.  524; 
Wischam  v.  Rickards,  136  Pa.  109,  10  L.RA. 
97,  20  Am.  St.  Rep.  900,  20  Atl.  532;  Gelt- 
zer  V.  Philadelphia  Rapid  Transit  Co.  54 
Pa.  Super.  Ct.  492;  2  Talbot,  Mast.  &  S. 
p.  531;  Gillen  v.  Rowley,  134  Pa,  209,  19 
Atl.  ^04  J  Arzt  v.  Lit,  198  Pa.  619,  48  Atl. 
297;  Towanda  Coal  Co.  v.  Heeman,  86  Pa. 
418;  Morrison  K,  &  T.  R.  Co.  v.  Moore,  — 
Tox.  Civ.  App.  — ,  169  S.  W.  916;  W.  B. 
Conkey  Co.  v.  Bueherer,  84  III.  App.  633; 
Laogan  v.  Tyler,  61  C.  C,  A.  503,  114  Fed. 
716;  Everhart  v.  Terre  Haute  &  L  R  Co. 
78  Ind.  292,  41  Am.  Rep.  567. 

Messrs.  JL.  K.  Porter,  S.  G.  Porter  and 
Thomas  Ju.  Morris,  for  appellee; 

Plaintiff  was  not  a  volunteer. 

Wischam  v.  Rickards,  136  Pa.  109,  10 
L.R.A.  97,  20  Am.  St.  Rep.  900,  20  AtL  532; 
McGonnell  v>  Pennsylvania  R.  Co.  223  Pa. 
442,  72  Atl.  849;  Wright  v.  London  &  N. 
W.  R.  Co.  L.  B.  1  Q.  B.  Div.  262,  45  L.  J. 
Q.  B.  N.  S.  570,  33  L.  T.  N.  S,  830. 

Mrs.  Byrne*8  testimony  was  admissible 
in  corroboration  of  witness  Zehr's  testimony 
on  behalf  of  the  plaintiff  to  the  effect  that 
the  brakes  were  out  of  order  and  would  not 
check  the  speed  of  the  truck. 

Turnbull  v.  O'Hara,  4  Yeates,  446:  Fos- 
ter V.  Shaw,  7  Serg.  &  R.  156;  Henderson  v. 
Jones,  10  Serg.  &  R.  322,  13  Am.  Dec.  676; 
Craig  V,  Craig,  5  Rawle,  91;  McKee  v. 
Jones,  6  Pa.  425;  Crooks  v.  Bunn,  136  Pa. 
368,  20  Atl.  529. 

Stewart,  J.,  delivered  the  opinion  of  the 
court: 
The   accident   out  of   which   this    action 


Note.  •«•  The  liability  of  a  master  for  in- 
jury to  an  emergency  assistant  is  treated  m 
the  note  to  St.  Louis  &  S.  F.  R.  Co  v.  Bag- 
well, 40  L.R.A.  (N.S.)  1180,  which  includes 
cases  turning,  as  does  Btbne  v.  Pittsbvrgh 
Brewing  Co.,  upon  the  implied  authority 
of  a  servant  to  employ  another  person  to 
assist  him  in  an  emergency.  A  somewhat 
related  question  is  discussed  in  the  notes  to 
Grissom  v.  Atlanta  &  B.  Air  Line  R.  Co.  13 
L.R.A. (N.S.)  561;  Hunter  v.  Corrigan,  43 
L.R.A.1918C. 


L.R.A.(N.S.)  187;  and  Pooler  v.  Sargent 
Lumber  Co.  L.R.A.1916F,  112«,  on  *'I-ia- 
bility  oi  master  for  injury  to  volunteer;"' 
and  see  later  cases.  Geer  v.  Sound  Transfer 
Co.  L.R.A.1916B,  987,  and  W.  H.  Neill  Co. 
V.  Rumpf,  L.R.A.1917C,  1199. 

Generally  as  to  liability  of  master  for  in- 
jury to  person  riding  with  servant  by  lat- 
ter's  invitation  or  permission,  see  annota- 
tion following  Gruber  v.  Cater  Transfer  Co. 
'L.R.A.19]7F,  425, 
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«ro8e  QccuiTad  in  thta  my:    Tlie  defendant 
company,   in   the  conduct  ol   ita  businoM, 
maintilins    and    operates    several   gasolene 
motor  trucks  which  it  employs  is  the  de- 
livery of  its  brewery  products^  to  its  custo- 
mers in  .the  surrounding  country.     One  of 
these  customers  was  the  proprietor  of  what 
is  known  as  the  Byrne  Hotel,  located  on 
the  Butler  plank  road  about  10  miles  from 
the  eity  of  Pittsburigh.    To  fill  an  order  for 
beer  and  ice  it  had  received  from  this  hotel. 
It  loaded  one  of  these  trucks  with  the  goods 
requiredj  placed  it  m  charge  of  a>  driver 
who  had  been  in  its  employ  for  about  seven 
or  eight  years  and  had  frequently  driven 
over  the  route,  with  directions  to  make  the 
delivery.    This  employee  dreiVe  out  the  But- 
ler pikeySr  road  running  parallel  with  the 
plank  road  and  with  which  he  was  familiar, 
\intil  he  reached  a  point  nearly  opposite 
the  Byrne  Hotel  on  the  plank  road.    At  this 
point  there  is  a  crossroad  about  a  half  mile 
in  length  leading  directly  across  to>  the  plank 
ready  connecting  at  or  near  tite  hotel,  and 
-which  he  was  accustomed  to  take  in  making 
liis  deliveries.    He  found  ibis  short  piece  of 
road  impassable  in  consequence  ol  repairs 
-that  were  being  made  to  it.     Leavilig  his 
motor  truck  with  its  load  in  oharge  of  a 
man  who  for  unexplained  reason  had  been 
Tiding  with  him,  he  walked   over  to  the 
hotel,  and  there  met  this  plainttiffi  a  son 
of  the  prc^ietor,  whom  he  well  knew,  told 
•him  of  the  fact  that  he  had  the  goods  for 
delivery  on  his  truck,  where  the  truck  was, 
imt  that  the  condition  of  the  road  over  from 
-the  pike  prevented  his  reaching  the  hotel 
^y  that  way,  and  asked  to  be  informed  how 
to  get  across  by  another  way.    The  plaintiff 
told  him  that  by  continuing  on  the  pike  Unt 
rabout  a  mile  he  would  come  to  another 
-orossroad   leading  directly   from   the   pike 
across  to  the  plank  road  to  a  point  about 
-a  mile  beyond  the  hotel.  .  The  driver  asked 
ium  to  walk  back  with  him  to  the  motor 
truck  and  ride  with  him  from  that  point 
over  the  route  he  had  suggested,  as  he  was 
afraid  of  getting  lost  if  he  •  atteiApted  it 
alone.    The  plaintiff  declined,  giving  as  bis 
reason  that  he  was  needed  about  the  hotel, 
it  being  near  the  dinner  hour,  but  on  being 
again    requested    he    consented.      Together 
they  walked  to  the  motor  truck,  the  plain- 
tiff there  taking  a  seat  with  the  driver  on 
the  truck,  as  did  also  the  man  whom  the 
driver  had  left  in  charge  of  the  truck  and 
its  load,  and  who  was  an  entire  stranger  to 
the  plaintiff.    Together  the  three  proceeded 
on  tlieir  way  up  the  pike  until  they  reached 
the  crossroad,  where  they  turned  to  the  right 
into  the  crossroad.    They  had  nearly  reached 
the  end  of  this  road,  were  very  close  to  the 
plank   road,   when   towards  the   foot   of   a  j 
declivity,  the  truck 'having  then  gotten  be- 
L.R.A.1918C. 


yond  the  control  of  the  driver,  it  ran  into  a 
gtiily,  with  the  result  that  the  truck  was 
thrown  over  an  embankment,  and  the  plaia- 
tiff  met  the  injury  for  which  he  brought  his 
action.  He .  based  hJA  right  to  recover  on 
the-  ground  that  the  proximate  cause  of  the 
aecidsnt  was  defective  brakes  on  the  motor 
truck  because  of  which  the  driver  was  un- 
able to  control  the  speed  oi  the  truck  on 
tlie  declivity.  The  verdict  of  the  jury 
awarding  the  plaintiff  damages  in  $3,983  im- 
plies a  finding  of  negligence  on  the  part  of 
the  defendant  in  the  respect  indicated.  At 
the  oonelUsina  of  the  testimony  defendant's 
counsel  asked  for  binding  instructions  in 
favor  of  the  defendant  Thia  was  refused. 
A  motion  for  judgment  non  obstante  fol- 
lowed which  was  also  refused,  and  judg- 
ment was  aceordingly  entered  on  the  verdict. 
Of  the  errors  assigned  on.  the  appeal,  one 
only  need  be.  considercfd. 

If  the  plaintiff  is  entitled  to  recover  at  all 
against  this  defendant,  it  must  be  because 
he  stood  in  the  relation  of  servant  or  em- 
ployee of  the  defendant  and  was  in  the 
course  of  his  employment  when  he  sustained 
his  injury.  .  It  may  bci  technically .  inexact 
to  speak  of  plaintiff  as  a  volunteer,  since 
it  is  not  disputed  that  he  accompanied  the 
driver  on  the  truck  at  the  latter's  request; 
but  that  it  is  an  immaterial  matter,  since 
it  is  cl^r  that  he  had  no  other  right  to  be 
upon  the  truck  except  suoh  as  he  acquired 
from  the  driver.  Except  as  the  driver  could 
confer  such  right,  the  plaintiff  stood  in  no 
relation  with  the  defendant  whatever,  and 
the  latter  owed  him  no  duty  of  protection. 
It  is  a  rule  universally  reoognised  thai  the 
relation  of  master  and  servant  cannot  be 
imposed  on  a  person  without  his  consent, 
express  or  implied.  It  is  upon  thjs  excep- 
tion to  this  general  rule,  .which  is  quite  as 
well  settled  as  the  general  rule  itself,  that 
the  plaintiff  relies  to  establish  the  relation 
of  master  and  servant  in  this  case.  The  ex* 
ception  is  that  a  servant  may  engage  an  as< 
sistant  in  the  case  of  an  emergency,  where 
he  is  unable  to  perform  the  work  alone. 
Both  rule  and  exception  have  been  repeated- 
ly recognized  and  enforced  in  our  own  cases, 
notably  in  the  case  of  Flower  v.  Pennsyl- 
vania R.  Go.  69  Pa.  210,  8  Am.  Rep.  251,  12 
Am.  Neg.  Gas.  524,  and  of  Wischam  v.  Rick- 
ards,  136  Pa.  109,  10  L.R.A.  97,  20  Am.  St. 
Rep.  900,  20  Atl.  532,  and  neither  calls  for 
discussion  further  than  to  ascertain  wheth- 
er, from  the  evidence  adduced  on  behalf  of 
the  plaintiff,  it  can  be  rightfully  deter- 
mined: (1)  That  the  conditions  existing 
when  the  driver  requested  the  plaintiff  to 
accompany  him  were  such  that  the  driver 
would  be  in  danger  of  becoming  lost  and 
long  delayed  in  reaching  the  place  of  de- 
livery if  he  attempted  the  road  he  was  ad- 
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Vised  to  take,  unaccompanied  by  someone 
familiar  with  it;  and  (2)  whether,  if  the 
evidence  warrants  an  affirmative  answer,  the 
conditicms  testified  to  constitute  such  an 
emergency  as  would  wa,rrant  the  driver  in 
employing  the  plaintiff  in  such  way  as  to 
make  him  &  servant  of  the  defendant,  en- 
titled to  a  servant's  rights  of  protection. 
These  were  the  questions  in  the  case,  and 
the  burden  of  establishing  both  affirmatively 
was  upon  the  plaintiff.  They  may  be  con- 
sidered together. 

No  one  knew  better  than  the  plaintiff, 
because  of  hia  admitted  knowledge  of  and 
familiarity  with  the  road  which  he  had  ad- 
vised the  plaintiff  to  adopt,  what,  if  any, 
risk  or  danger  the  driver  would  run  of 
missing  the  road  or  losing  himself  if  he 
chose  it.  AH  that  was  required  was  that 
he  should  continue  on  the  road  which  he  had 
traveled,  the  Butler  pike,  for  a  distance  of 
about  one  mile,  when  he  would  reach  a 
short  crossroad  about  a  half  or  three  quar- 
ters of  a  mile  in  length  and  the  only  croas^ 
road  he  would  encounter,  one  that  led  ov^ 
to  the  plank  road  on  which  was  located  the 
hotel  at  which  the  delivery  wae  to  be  made, 
this  crossroad  being,  as  plaintiff  himself 
testified,  in  excellent  condition  and  in  no 
way  confusing,  since  no  other  roads  led 
from  it.  When  the  plaintiff  was  asked 
whether  on  the  road  he  described  it  would 
be  possible  for  the  driver  to  get  lost,  his 
only  reply  was  that  he  "did  not  suppose 
anybody  would  get  lost  as  long  as  they 
had  a  tongue."  Nowhere  in  his  testimony 
does  he  pretend  that  in  acceding  to  the 
request  of  the  driver  to  accompany  him  he 
did  so  in  order  to  save  him  from  mistaking 
the  road ;  but,  on  the  contrary,  he  repeatedly 
asserted  that  his  only  purpose  in  accom- 
panying him  was  to  save  time.  How  this 
was  to  result  he  nowhere  says.  Nor  does 
a  single  witness  testify  that  the  situation 
in  which  the  driver  found  himself  called 
for  any  guidance  whatever.  On  the  case 
as  presented  by  the  plaintiff  and  his  wit- 
nesses, it  is  simply  incredible  that  in  the 
L.R.A.191SG. 


conditions  there  present,  traveling  from 
one  thoroughfare  over  an  established  side 
or  crossroad  for  a  half  or  three  quarters 
of  a  mile  to  another  main  thoroughfare 
which  he  wished  to  reach,  a  full-grom^n  man 
and  an  experienced  driver  in  such  a  country 
as  that  is  would  be  in  danger  of  losing 
himself.  It  is  none  the  less  incredible  that 
under  the  conditions  riiovii  to  have  existed 
such  a  one  could  be  left  in  uncertainty  as 
to  the  particular  road  he  waa  advised  to 
take.  This  is  the  turning  point  in  the  ease. 
Did  there  exist  a  necessity  for  the  plaintiff*a 
assistance  T  Did  an  emergency  actually 
exist?  The  law  in  such  eases  is  thus  stated 
in  Fiesel  v.  New  York  Edison  Co.  123  App. 
Div.  676,  108  N.  Y.  Supp.  130:  *'An  emer- 
gency employee,  called  on  by  another  em- 
ployee to  ataiat  him,  for  however  short  a 
time,  becomes  a  fellow  servant  and  subject 
to  the  rules  of  law  applicable  to  the  injury 
of  a  servant  by  his  fellow.  But  he  must  be 
so  called  en  as  of  necessity  in  order  to  make 
him  an  employee^  for  a  servant  has  no  au* 
thority  to  caH  on  another  to  help  him  in 
his  maater's  buaineas  as  of  necessity,  unless 
the  necessity  exists.  If  he  can  do  the  work 
himself  there  is  no  ocoaaion  of  necessity  to 
imply  power  in  him  to  employ  assistance." 

This  is  Mmply  the  common-law  rule.  At 
the  furthest,  the  assistance  rendered  by  the 
plaintiff  in  this  case  may  be  cimstrued  aa 
serving  the  convoiience  or  pleasure  of  the 
driver;  but  this  comes  far  short  of  a  ne- 
eeeaity  calling  for  assistance.  The  emer- 
gency as  used  in  the  rule  implies  necessity 
for  assistance.  Manifestly  here  was  no 
emergency,  lliere  is  absolutely  nothing  in 
the  evidence  which  brings  the  defendant 
into  any  relati<m  with  the  plaintiff  out  of 
which  a  duty  of  protection  could  possibly 
arise.  The  cose  called  for  judgment  non  ob- 
stante, and  it  was  error  to  refuse  it. 

The  judgment  entered  is  accordingly  re- 
versed, and  judgment  is  here  entered  for 
the  defendant. 

Petition  for  rehearing  denied. 
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Voluntary  abandonment  by  tenant  be- 
cause of  entry  of  judgment  against  him 
in  unlawful  detainer  aa  an  eriction. 
1918C,  319. 


« 
InSUBANCB. 


AOCOBD  AKB  qL^TISFACTION. 

Failure  to^rffcom  eliedc  for  pait  only  of 
amount  due.    1918C,  160. 


ACJUXOWJ^EIHkWBMT. 


To     interrupt     Statute 
1918C,  101^. 


of     Limitations. 


ACQITIB8CB1K3B. 

Estoppel  by,  see  Estoppel. 


Im  s^moral;  comditioiui  preeed*iat« 

B^  or  Sj^ainst  infant,  see  Infajtts. 
Lomitation  of  action  or 
Tio>'  OF  Actions. 


suit,  see  Likita- 


Enforcing  by  an  ordinary  action  liability 
created  by  statute  wiFthowt  a  special 
remedy,  or  liability  special  remedy  for 
which  is  void.     19  ISC,  254. 

Demand   as    condition    precedent.      1918G, 

«ao. 


Defenses. 

In  action  on  note^  see  Bnxs  mid  Noixi, 

In  action  for  causing  death,  see  Deiath. 
Laches  as  defense,  see  LnnvATiovi  of  Ao- 

Tioirs. 
In  proceeding  to  abate  nuisance,  see  NtJi- 

SAirOBS. 

Atmotalkfn. 

BiQht  of  lien  creditor  to  set  up  Statute 
of  tAmMattons  agnintit  other  erodt" 
tors  of  his  debtor,     191SC,  1020, 

Right  of  lien  creditor  to  set  up  Stat^nte  of 
Limitations  against  other  creditors  of 
the  debtor.     1918C,  1015. 

Katnre  #f  aeti«n. 

Contract  or  tort.    1918C,  299. 
Negligence  or  conTetsi^.     19}^C,  868. 


ABMIKALTT. 

Annotation, 

Applicabilitif  of  the  Pederta  Employ^ 
ers*  Liability  Act  or  State  Compen- 
sation Acts  to  injuries  within  ad- 
miralty jurisdiction,     19 ISC,  474. 

Validity  of  state  legislation  affecting  gen- 
eral maritime  law.     1918C,  451. 

Applicability  to  injuries  within  admiralty 
jurisdiction  of  state  compensation  act. 
1918C,  461. 

Libel  in  courts  of  neutral  nation  by  citi- 
zen of  one  belligerent  against  vessel  be- 
longing t6  citizen  of  another,  to  en- 
force a  lien  for  repairs.     1918C,  796. 


-♦♦ 


76 


ADMISSIONS. 

As  evidence,  see  Evidence. 
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ADULTERY. 

libel  by  charge  of.  1918C,  96. 


ADVERSE  POSSESSIOK. 


Transportation  of,  see  Cabbiebs. 

Liability  of  bailee  for  injury  to.     1918G, 
868. 


-•-•- 


AKTEOEDENT  DERT. 


Ab  to  limitation  of  acfiofiiB,  see  LixitATiair    ^^^/•^-•..^^^  »    . 

OP  Acnoi^s.  .  I  Anfu>u^,^ns. 

Discharge  of  antecedent  debt  aa  a  con' 


ADVERTI8EBEENTS. 

Annotation. 

Responsibility  .0/  pm-btisher  to  patrons  • 
of  advertiser,      191SC,  820. 

Effect  of  guaranty  by  magazine  of  adver- 
tisements published  in  its  columns. 
1918G,  818. 


AFFIDAVITS, 

Annotation. 

Impeachment  of  nonunanim,otis  verdict 
by  affidavits  or  testim^my  of  diS' 
senting  jurors.     191SC, 


sideration  sustaining  one's  char- 
acter as  a  bona  fide  purchaser  or 
encum^brancer  for  value  entitled  to 
protection  of  i^cording  acts. 
1918C,  A3S.  , 
f  hoye  and  affection  €f  qonsideraUon  for 
•'  sxecutci^  p^mise*  to  pay  existing 
debt  of  another.     19XSO,  S4S. 

As  consideration  for  conveyance  generallj. 
1918C,  435. 

Discharge  of  pre-existing  debt  to  partner- 
ship as  .consideratkia  for  cAnveyanoe  of 
real  estate  to  a  member  of  the  firm. 
1919G,  43&. 


01  jurors  to  impeach  verdiot.    19180^146. 


AFTERBORN  OHILDREH. 

Afterborn    children    aa    "children*'    within 
meaning  of  deed.     19X80,  BOfi, 


AGENCY. 

See  Pbinoipal  and  Agent. 


AIiIEll  EIfElCIES« 


See  Wab. 


-•-•- 


AUMONT. 

See  DivoBOB  ahd  Sspabatioit. 


AXSITDMEirTS. 

Ab  affecting  limitation  of  actions. 
1115. 


1918C, 


ANIMAUi. 

Aa  to  beavers,  see  Beavers. 


APARTMENT  HOUSE. 

Annotation. 

As  violiition   k»f 'i^trietive  covenants. 
191SC,  873. 

As  a  dwelling  within  meaning  of  oovenaai. 
1918C,  869.-       ♦-- 


»  ♦ 


APFEAX.  AND  ERROR. 


Jnriadlotio] 
Court. 


of      Federal      Smpreme 


—  over  eteie  eo«»tft. 

Effect  of  fact  that  trial  eourt  committed 
no  error  in  deciding  the  Federal  ques- 
tion involved.    1918G,  S56. 

CcAclusiveness  of  decision  of  state  court  si 
to  state  statute^    )018C,  475. 

Rlglit  to  aft^MlL 

How  lost  or  waived.    1918G,  55. 

ECeet  of  appeaL 

Annotation. 

Effect  of  appeal  «»  8l»|f  of  judgment  in 
habeas  corpus  proceedings.  1918C, 
9Jt8. 

Effect  of  appeal  with  supersedeas  bond  on 
habeas  corpus  proceeding  to  secure  cus- 
tody of  child.    1918C,  921. 

Mode  of  appeal. 

Annotation. 

Bights  of  individual  tort^feasers  against 
whom  a  joint  verdict  has  been  oft- 
taincd,  as  to  appeal.     1918C,  979. 
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Reeord. 

Kight  to  consider  reasons  giv«n  by  trial 
court  for  granting  new  trial  which  are 
not  entered  of  record.     1918C,  715. 

Of  alleged  error  ifT  c^errullng  demurrer 
where  evidence  is  not  preseryed  in  the 
record;     IdlBC,  227-. 

Sufficiency  of  assignment  of  error  as  to  suffi- 
ciency of  evidence.    19180,  976. 

iPresuiiiptloms. 

Presumption  on  appeal* from  conviction  of 
larceny  of  water  from  service  pipe  as 
to  markai  vala^'ih^reQf.. ''li918C,  577. 

As  to  instructions.    1918C,  997. 

A«  to  fiaiingB  or  verdict.    19180,  997. 

'Wluit  reviewable  gemerally. 

On  appeal  from  dira«te4  verdiet  when  each 
party  requested  such  verdict  in  his 
favor.    19180,  7*      .  .   »     .\ 

I>eeUiome  in  party**  favor.  • 

Instruction  in  parly's  favor.    19180,  1099. 

Objections  as  to  wbicli  party  is  es- 
topped. 

Right  of  party  to  complain  of  instruction 
requested  by  him.    19180,  925. 

lUsorotionary  aaattsvs, 

Refusal  to  confirm  judicial  sale  because  of 
inadequacy  of  priee*     19180,  1176.    • 

Errors  waived  or  en^ed  belo^r. 

Cure  of  erroneous  instruction  by  an  alter- 
native one  which  is  Correct.  19180, 
1062. 

Cure  of  error  in  instruction  by  verdict.. 
19180,  1090. 

Sevie^r  ef  f  aets. 

Review  of  finding  of  fact  by  the  court  upon 
conflicting  evidence.    19180,  83o. 

Review  of  finding  by  jury  supported  by  eyl- 
dence.    19180,  145.    . 

IXriiat  errors  warrant  reversaL 

•»as  to  ovidenee. 

Admission'  of'  oonfidentiftl '  commtttilcations 

to  physician.     19180,  162. 
Error  cured  by  instruction.    1918C,'StO." 

*  ■  *        '  •  .  •  *  - 

—  as  to  iAstmetions. 

As  to  credibility  of  witness.    19180,  96. 
As  to  damages.    19180,  1115. 

-~as  to  Jnry;  oondnot  of  trial* 

Permitting  separation  of  mixed  juries  dur- 
ing recess.    1013O,  318. 

Denial  of  public  trial  to  accused.  19180^ 
1164. 


JUPKSJiBAlfCBi 

Effect  to  give  jurisdiction.     1918C»  497. 
I..R.A.1918C. 


Of  loss  between  insurers,  see  Insubaitob. 

O^  value  of  property  used  in  common  by 
telephone  plant  for  local  and  toll  serv- 
ice.   19180,  138. 


-♦-^ 


APPKOPKIATIONS. 

Continuing  appropriations.    19180,  482. 
Confining  hill  for^  to  subject  of.     19180. 
482. 


.    ABMX  AKD  If  ATV. 

Annotaiiinu     . 

Bower  of  state  under  Federal  ConetitU' 
tion  to  legMate  with  respect  to 
Army  mnd  Navy.     1918C,  307. 

Validity  of  Selective  Draft  Act.  19180, 
36i. 

Exclusion  from  the  mails  of  publication  en- 
couraging i^wMuBBBB  liO''  the  Conscrip- 
tion Law.     19180,  79. 

Effect  of  Congressional  •  anttiorify  *  imdeK 
Federal  Constitution  to  raise  armies,  of 
constitutional  provisions  coacetniikg-the 
militia*    19180,  361.. 

Validity  of  state  statute  making  it  a  c;rimi- 
nal  offense  to  advocate  that  men  should 
not  enlist  in  the  n^ilitcMry  .forces  or  aid 
in  prosecuting  the  war.    19180*  304. 


Inability  for  acts  of  persQna  .caUed,  upon  by 
city  uMufshal  to  as^t  him  in  jpaking 
an  arrest.    19180,  231. 


ABTESIAH  WBXX8. 

Priority  between  mortgage  and  statutory 
lien  for  repairs  on  artesian  well. 
19180,  1022. 


Liability  of  municipality  for  negligenoe  in 
removal  of.    19180,  1181. 


ASSAULT  AND  BATTEKT. 

Annotation, 

Use  of  force  to  pr&tedt  possession  of 
real  property  hy  one  not  in  actual 
possession,      191S€,  632, 

lb  defense  of  property  or  dwelling.  191 80, 
630. 
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For  inmxranee,  see  Jtxsur/ltxck. 

For  public  improvements,  see  Public  Ik- 

PB0VEMENT8. 


ASSIGlfMENT. 

Of  insurance  policy,  see  Insubance. 
Of  lease,  see  hAVDUOBD  and  Tenant. 

Effect  of  check  as  an  assignment.     1918C, 
160. 

4*» 


Validity   of   contract  as   to  compenBation. 
1918C,  83S. 


ASSIGlfMENT  FOR  CREDITORS. 

Effect  of  failure  of  creditor  who  has  re- 
fused to  participate  in  assignment  to 
return  check  for  part  of  amovnt  due 
him  voluntarily  sent  by  tnistee  for 
creditors.     1918C,  160. 


ReeoTeviac  baek  paxaieBta. 

AnnotaUans, 

Bight  to  recover  payment  made  to  third 
person  under  a  mistake  as  to  the 
validity  of  the  obligation  of  the  pay' 
er  to  the  party  in  tchose  hehalf  it 
teas  made.     lOlSCy  177, 

Right  to  recover  hack,  m^oney  loaned  for 
the  purpose  of  heing  used  in  an  il- 
legal transaction,  or  with  knoirl- 
edge  of  borrotcer^s  intention  so  to 
use  it.      lOlSCf  247. 

Bight  to  recover  hack  nurney  paid,  to 
suppress  a  threatened  prosecution 
for  a  crime.     19180,  78. 

Bigh^  to  recover  liquor  license  fee  or 
unearned  portion  thereof  upon 
adoption  of  legislation  or  regular 
tion  inimical  to  the  sale  of  intoxi- 
cating liquor,      19 ISC,  241. 

Mistake   as   ground  for   recovery.     19180, 

173. 
Duress   or   extortion   as  basis   of  recovery. 

1918C,  6&.  '■'    ^ 

Kecoverv  of  unearned  insurance  premiums. 

1918C,  341. 
Recovery  of  unearned  portion  of  fee  pMd 

for  liquor  license  where  city  is  voted 

dry.     1918C,  240. 
Recovery   from    sheriff   of   money    illegally 

paid  bv  county  to  a  sheriff's  assicSant^ 

1918C,  568. 


^•» 


ATTORNETB. 

Authority  of  attorney  emplc^ed  by  next 
friend  to  receive  payment  and  enter 
satisfaction  of  judgment  in  fiivor  of 
infant.     1918C,  62. 

L.R.A.1918C. 


ATTORNETS'  FEES. 

Impairment   of    obligation   of    contract   by 
statute   providing  for.     1918C,   63. 


♦♦ 


AUTHEimOATIOir. 

To  render  documentary  evidenoe  adMiasibkw 
1918C,  482. 


AUTOMOBIIXS. 

In  seneral. 

M  to  motorcycles^  aee  Motobctclbs. 

Injury  to  occupants  of  car  at  railroad  cross- 
ing.    19180,  9#7. 

Effect  of  fast  driving  on  liability  for  in- 
jury to  one  riding  in  automobile  from 
defect  in  highway.     1918C,  646. 

Effect  of  drunkenness  of  one  injured  by 
overturning  of  aat^mobHe  i^an^  af- 
l^^ed  delect  in  highway.     1918C,  64«. 

Contrijbfutory  negligBaee  of  driver  of  auto- 
mobile on  defective  highway,  or  of  one 
riding  with  him.    19I8C,  646. 

Negligence  of  one  who  enters  a  pleasure 
automobile  driven  by  one  known  to  be 
intoxicated.     19180,  646. 

Publio  reKvlAtioiLi 

Statute  requiring  automobile  to  be  stopped 
on  signal  by  driver  of  horses.  1918C» 
715. 

£)ffect  on  dutv  to  pav  state,  county,  or  mu- 
nicipal license  fee  of  agreement  with 
commanding  officer  of  United  States 
encampment  of  soldiers  as  to  transpor- 
tation of  the  encamped  soldiers.  1918C, 
944. 

»      • 

VegUcenoe  Ia  urns  of  i  Imivsiea  hw* 

Annotation. 

Idahility  of  oumer  or  operator  for  tti- 
jury  to  guest.     igXSCf.  27^^  . 

Liability    of    owner    for    injury    to    guest 

1918C,  264. 
Liability   of   owner   of   automobile    for  in- 

iurv  caused  by  negligence  of  his  son  in 

driving  it.     1918C,  715. 
XegKgence.  in  colliding  with  a  wagon  which 

is  on  the  left  of  the  center  of  the  road. 

1918C,  803. 


AYES  Aim  NOBS. 

On  passage  of  statute.    1918C.  482. 
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BAGGAGE. 

In  general,  see  Cabbobbs. 

ImuLeepers'  liability  for,  see  iNifKKBFntS. 


BAILMENT. 

What  constitutes.    19I8C,  809. 

Liability  for   loss  of,  or  injury  tiv  IMrap- 

erty.     1918C,  868. 
Liability  of  carrier  for  baggage  as  ^^atui- 

tous  bailee.   .19180,  109. 


BANItft. 


ceaanAf  90% 

Vfididity  of  provisions  of  Federal  Reserve 
Act  conferring  upon  national  banks 
right  to~act  aif'trastee,  executor,  ad- 
uiinistrator,  or  registrar  of  stocks  and 
bonds.    1918Cr9B8.   . 

Tax  on  capital  stock  or  shares  of  stock  in 
iiands  of  stockholders.     19180,  986. 

What  constitutes  the  surplus  or  the  undi- 
vided profits  of  a  state  or  natjb^n^l  bfwk 
for  purpose  of  taxation^    ldl8C,  986, 

'  »  >    • 

Deposits  geneymlly. 

Situs  of  deposits  for  purpose  of  taxation. 
1918C,  124 

Payment  of  forged  papev. 

AnHotation. 

lAahility  of  drawee  to  true  owner  of  a 
check  tchich  it  hOa^  paid  o»  a  /oiyed 
indoTBement.      19180,    €13. 

Payment  on  forged  indorsement  by  agent. 

19180,  610. 
Bight  of  payee  of  oheck  to  maintain  trover 

against  bank  which  pays  it  on  forged 

indorsement.     191 8C,  610. 

Certifloate  of  deposit. 

jftmotelions. 

4yertifteate  of  deposit  as  a  negotiable  in* 

strument,     19180,  Ml, 
€tamishment  of  "debt  evidenced  by  oer- 

tiflcate  of  deposit,     19 ISO,  750* 

Who  is  a  bona  fide  holder  of  demand  certifi- 
cate of  deposit.     1918C,  689. 

Keeoverv  on  lost  certificate  of  deposit. 
1918C,  689. 

Liabilitv  of  bank  sued  on  lost  certificate  of 
deposit  for  costs.    19180,  689. 

ImaolToncy. 

Trust  in  public  funds.    1918C,  954. 
L.R.A.19I8C. 


BASTARDY. 

Annotation. 

Preaumpiion  and  IkurdBn  of  proof  in 
bastardy  prooeedinff.     191SC,  S91. 

Presumption  and  burden  of  proof  in  bas- 
tardy proceedings.    1918C,  889. 


BATTERT. 

See  Assault  Ain>  Battbbt. 


ii<  »* 


Validity  of  laws  to  protect.    19180^  400. 
Liability  of  state  for  injury  to  private  prop- 
'  erty  by  beavers  which  it  imports  and 

attempts  to  protect  by  statute.    19180, 

400. 


•♦-•" 


See  EviDENOB. 


I 'I  'till  ^o«o»-^i>*^». 


BIIX  OF  DISCOVERY. 

See  Djsooybbt  and  Inspection. 


»•» 


BILLS  AKD   NOTES. 

In  general. 

As  to  certificates  of  deposit,  see  Banks. 

Annotations, 

Garnishment  of  debt  evidenced  by  ne- 
gotiaMe  potpor.    19tSC,  731. 

Right  of  pledgee  of  commercial  paper 
to  sell  the  same.     IQlSCf  €2S. 

Note  as  subject  of  gift  by  maiker, 
19180,  340. 

Effect  and  construction  of  marginal 
notations  upon  a  bUl  or  note  relate 
ing  to  the  time  of  payment.  1918C, 
347. 

Garnishment  of  indebtedness  on  note. 
1918C,  727. 

Effect  of  pledge  of  commercial  paper  on  the 
ownership  thereof.     1918C,  625. 

Right  of  pledgee  of  commercial  paper  to  sell 
the  securities  on  default  in  payment  of 
the  debt.    19180,  626. 

Gift  of  note.    1918C,  338. 

Validity  of  mortgage  given  to  secure  il- 
legal note.     19180,  244. 

Effect  of  Negotiable  Instruments  Act  to  re- 
peal usury  law.     19180,  769. 

Validity  senarally. 

Effect  of  usury  on  validity  of  negotiable  in- 
strument.'  19180,  769. 
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Conaideratiom. 

Annotation. 

Love  and  affecUon  as  ^onHderttUon  far 
note  to  pay  existing  debt  of  an^ 
other,     lOlSCf  64:3, 

Note  given  for  money  lent  to  remove  a  wit- 
ness from  the  jurisdiction.    1918C,  244. 

Note  given  in  settle««at  of  claim  for  dam- 
ages from  libel.    1918C,  121. 

KesotiabiUty. 

Annotations. 

Certificate  of  depoMtns  a  negotiahl^  <t»- 

atrument.     1918Ct  691. 
Effect  of  ntargfnal  notations  upon  a  hiU 

or  note  relating  to  the  time  of  pay^ 

ment.     IQISC,  847. 

Effect  of  reservation  in  mortgage  securing 
note,  of  option  to  pay  part  of  the 
amount  due  at  any  time  mortgagor 
may  elect.    1918G*.J27. 

IMciit*  raft  li«Mll3ttHi  nC  nmmMfvMmnk 

Annotation. 

Usury  as  a  defense  against  a  bona  fide 
purchaser  of  a%  Mil  or  note.  1 9 ISC, 
773. 

Right  of  surety  to  question  consideration 
for  assignment  of  the  note  in  an  action 
by  the  assignee.    1918C,  7. 

Validity  of  usuriou*  wstrument  in  hands 
of  innocent  holder.    19180,  769. 


"WIlo     are     protected 
liolders. 


Afl    boma    flde 


Def  enaes. 

As  against  transferee,  see  supra. 

When  Statute  of  Limitations  begins  to  run. 

1918C,  1015. 
Coercion;    undue   influence.     1918C,   121. 
Illegal  consideration.     191 8C,  244. 


BL17E  FIiAO. 

AnnptaaoHi 

Blue  flag  rule  as  affecting  contributory 
negUgence  of  servant  going  under 
or  between  cars.     1918C,  380. 


BOKA  FIPE  ApIiDEB. 

*  * 

Of  note,  see  Bnxs  and  Notes. 
Of  land,  see  Vendob  Amof  Pui 


Annotation. 

AgenVs  knowledge  of  defense  to  bill  or  | 
note  belonging  to  hint  and  indorsed 
or  transferred  by  h4m  to  his  pHnci- 
palf  as  affecting  the  latter' s  char'- 
acter  as  a  bona  fide  holder.  1918C, 
902. 

* 

Imputing  to  corporation  knowledge  of  its 
officer  that  consideration  of  note  has 
failed.    1918C,  901. 

Purchaser  of  note  before  time  specified  in 
note  for  payment  but  after  a  default 
in  payments  specified  in  marginal  no< 
tation.     1918C,  345. 

Holder  of  demand  certificate  of  deposit  ne- 
gotiated an  unreasonable  time  after  is- 
sue.   191 8C,  689, 

One  purchasing  note  in  good  faith  and  for 
value,  before  maturity,  and  without  no- 
tice of  garnishment  proceedings  against 
maker.     1918C,  727. 

Maturity. 

Effect  on  maturity  of  note  of  marginal  no- 
tation that  specified  sums  are  to  be 
paid  on  designated  dates.    ■1918C,  345. 

Test  for  determining  whether  note  is  over- 
due.    1918C,  345. 

L.R.A.1918C. 


BOHD0. 

Subrogation  of  surety,  see  Subbogatidn. 

Annotation. 

Validity  and  effect  of  indemnity  bond 
eacecuted  under  untsonsUtutiondl 
statute.     Z918C,  1^84. 

Validity  of  bond  executed  under  statnie 
afterwards  declared  unconstitationaL 
1918C,  83^. 

Recovery  on  lost  certificate  of  depoeit  with- 
out giving  indemnity  bond.    19180,  689. 

CMatraetor'i  bonA. 

Recovery  under,  for  rent  of  road  engine 
hired  by  a  subcontractor  for  use  in 
work.     191SC,  685. 

Liability  on  bond  for  payments  mistaken  iy 
made  by  obligee  for  materials  not  de- 
livered.    1918C,  178. 

Of  publie  oflleer* 

* 

Annotation. 

Liability  of  public  officer's  bondmnen  to 
p^blic  t^rporation  for  money  re'- 
ceived  or  aolleeted  by  him  toithout 
atithority.     1918C^  397. 

Liability'  on  bond  of  sheriff  for  injuries  in- 
flicted upon  prisoner  in  his  custody  by 
another  prisoner.    1918C,  1158. 

Liability  for  misappropriation  of  money  col- 
lected without  authority.     1918C,'  395. 

Of  public  depoffitorjr. 

Right  of  surety  on  bond  of  state  depository 
to  subrogation  to  the  right  of  the  state 
to  priority  over  general  creditora 
1918C,  954. 
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Municipal  boncUk . 

Annotation, 

'ManOntmu^  to  oQ$npel  <«MUinee  ^  'b^nds 
of  mnnicipaiity  or  other  p¥itilic  oor^ 
poration.     lOlSC^  -dlirf. 

Mandamus  U>  compel  delivery  of  monioipal 
bonda  in  compUaaoe  with  contract. 
a918C,  410. 


#•» 


BKBACH  Wr  FROM ISE. 

Annotation.  *■         -.:::•.) 

Liability  of  third  person  for  inducing 
hr€9t€h  of  marriage  {contract. 
101SO,  1197. 

Liability  of  third  person  inducing  breach  of 
marriage  promise.     19180^  1195. 


/  > 


BBEWIKO  CORFOBATIOH. 

Guaranty  by  brewing  corporation  of   rent 
of  customer.    1918C,  1001. 


«♦♦ 


Real  estate  brokers. 

Statute  requiring  cj^]]itxact  employing  brok- 
ers to  sell  real  estate  to  be,  in  writing. 
191 8C,  683. 

Liability  of  broker  effecting  k  sale  to  men- 
taf  incompetent.     1918C,  162. 

Xiiabilit^  of  broker  to  purobmaer  lor  fftlse 
representations.     1918G,  li2.    • 

Liability  of  one  assisting  broker  in  effect- 
ing a  sale  for4al«e  representations  of 
the  broker.     1918C,  162. 

Liability  of  property  owner,  for  compensa- 
tion of  broker's  agent.     1918C,  90. 


BUHiBIXCML 

Annotation, 

Constitutionality  of  gtatuts  or  ordinance 
limiting  height  of  huildinge. 
191SC,  78.     -     - 

Regulating  heigiit.  ot    1918C,  77. 


BULK  SALfiS. 

Annotation. 

Applicability  of  BnlJc  Sales  Law  to 
transfer  to  corporation  or  partner^ 
ship  organized  to  tafce  over  the 
h^isiness.    191SC,  932.  .    . 


bi7r1>ek  of  proof. 

See  ;Ev]0I8«i6s. 


bitrolart. 

Insurance  against,  see  iNStrBANOi. 

CAKCELATION. 

Of  stock  subsQriptfon.    1918C,  839. 


"♦-^ 


.1. 


CAPITAL  890CX. 

See  COBPOBATIONfi. 


-•-•" 


CARRIERS. 

As  to  pipe  lines/  see  Pipe  Lines. 

Contributory  negligence  of  passenger. 

Oeneral  role  as  t6.    19T8C,  169. 
-Contribiitoiy  negligence  in  standing  on  rear 

?latform  of  fast-moving  train.    1918G, 
69.  • 


AnnotaJtUms, 

Liabilitp  of  carrier  for  loss  of  druni' 
m^r's  baggage.     191 SC,  108. 

Liability  in  respect  to  property  of  third 
person  in  passenger's  baggage 
191SC,  114. 

Liability  for  loss  of  drummer's  sample 
trunks.    1918C,  106,  109. 

Liability  for  loss  of  property  of  third  per- 
son carried  by  passenger.  1918C,  106^ 
109. 

Carriers  of  freiglit  generally. 

Measure  of  damages  for  breach  of  duty,  see 
Damages. 

Annotation. 

Injunction  to  compel  carrier  to  trans^ 
port  freight.     1918C,  887. 

Jurisdiction  of  equity  to  compel  carrier  to 
transport  freight.    1918C,  883. 

Xioss  of,  or  injnry  to,  property. 

Agreement  by  carrier  to  pay  for  injury  for 
which  it  is  not  liable  as  a  discrimina- 
tion.    1918C,  976. 

Liability  of  transfer  company  for  loes  of 
goods  by  fire  originating  in  the  explo- 
sion of  a  firearm  packed  in  the  goods. 
1918C,  668. 


ApplicJibility  of  Balk  Sales  Law  to  trans*    Carrying  live  stoek. 

for  to  *ccnrparation   organized   to-take  |  Iiunitation  of  liability  for  loss  or  injury, 
over  the  bniinese.     1918C,  929.  see  infra. 

L.R.A.HH8C. 
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Annotation. 

Duty  of  cat*rier  of  live  stock  to  provide 
stocTe  pens  or  yards,     1018i),  689. 

Measure  of  damages  for  injury.    1918C,  537. 
Premature  loading  of  live  stock  into  cars 

because   of   inadequacy   of   stock   pens. 

1918C,  637. 

Stipnlatioiis  as  to  liability. 

Requiring  written  notice  of  claim  within 
ninety  days  after  1ob»  or  injury. 
1918C\  425. 

Sending  notice  of  claim  after  time  fixed 
by  contract.     191 8C,  4251 

GoTermmental  eontrol;  rates;  dis- 
crlmtnattow. 


—  in  seneral. 

Right  to  compel  railroad  company  Using 
tracks  of  a  lumber  company  under  li- 
cense to  put  in  sidings  to  serve  rivals 
of  the  lumber  company.    1918G,  293. 

•—rates;  discriniaatiom. 

Annotations. 

Power  of  Public  Service  Commission  to 
regulate  commutation  rates. 
1918C,  4:80. 

Waiver  by  carrier  of  contractual  rights 
under  interstate  shipments  as  un^ 
lawful  discrimination  am,ong  sbipt 
pers.     1918C,  978. 

What  services  covered  by  ordinary  switch- 
ing charge.    1918C,  797. 

Right  of  Public  Service  Commission  to  dis- 
closure of  private  contracts  by  elec- 
tric railway  for  utilization  of  its  sur- 
plus power,  for  consideration  in  fixing 
rates.    1918C,  676. 

Estoppel  of  carrier  to  claim  that  agreement 
was  void  for  discrimination.  19 180, 
976. 

Effect  of  statute  forbidding  discrimination 
on  right  of  carrier  to  exact  its  pub- 
lished tariff  charge  for  a  line  haul  serv- 
ice where  it  has  exacted  merely  a 
switching  charge  for  similar  service  to 
other  persons.    1918C,  797. 

Agreement  by  carrier  to  pay  for  injury  for 
which  it  is  not  liable  as  It  discrimina- 
tion.    1918C,  976. 

•—depots;  mnnlii|^  of  trains. 

Annotation. 

Power  of  Public  Service  Commission  fe 
prescribe  the  character  of  materials 
for  depots,     1918C,  49S. 

ReasonaMeness  of  requirements  ol  Corpora- 
tion Commission  as  to  depot.  1918C, 
492. 

Power  to  prescribe  materials  to  be  used  in 
depot  building.    1918C,  492. 


CA8B* 

AnnotaUon. 

LimhUUy  of  ^ird  person  for  itta%$oing 
breach  of  marriage  contract. 
1918C,  1197. 

liiability  of  third  person  inducing  iM^eack 
of  marriage  premise.     1918C,  1195. 

Liability  of  agents  of  labor  union  in  in- 
stigating a  strike.    1918C,  497. 


««^ 


CATTIiE  DIP. 

ft 

Iriability  of  aUKkystd  conuiany  lor  drown- 
ing of  trespassing  chiui  in  eattie  dip. 
1918C,  682. 


#♦» 


CAUSE. 


Sufficiency  of  proof  of»  see  EvnwifCH. 


CTIBTIFIOATE  OF  XfBBOKT. 

See  Banks. 


CHARAOTBR. 


I^Ibeloitt  eharges  affecting, 
Slandbb. 


see  hmos  AXb 


ORARITIE8. 

Personal  liability  of  «o«Lmittee  of  charitable 
institution.     1918C,  876. 

Injury  to  tenant  of  ciffiea  building  operated 
by  a  charitable  institution  as  employ- 
ment for  its  endowment  funds.  1918C, 
876. 


#•» 


crAstitt. 

Remarks  or  publication  atfecting, 
AND  SLANnnt. 


CHATTEIi  MORTGAOS. 


Annotation. 


State  statute  as  to  starting  ol  trains  ai  j  Who  may  make  a  tender  which  will 
interference  with  interstate  commeroe.  |  discharge  the  Usn  of  a  chattel 
1918C,  535.  mortgage.     19180,  180. 

L.R.A.1918C. 
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AnnoUHion* 

Ltiahility  of  innkeeper  for  Imw  of  poods 
from.     191SC,  674. 

Innkeeper's   liabilitv  for   loss  of  property 
from.     I91gC,  672. 


Annotations. 

Cfhedh   as   subject    of   gift    by   maker. 

loisc,  a^e. 

I}iscrepancy  between  %Doras  and  figures 
in  the  body  of  a  check  describing 
the  amoutw  thereof.     19 ISC,  331. 

Failure  to  return  check  as  affecting 
quesUsn  of  pmmnenL     101SO,  M&I. 

Payment  by.    1918C,  160,  610. 

Slleol  of  ebeck  at  an  lasignment.     1018C, 

160. 
Trover  for  bank  oheok.    1918C,  610. 
Payment   on   forged   mdoraement.     1918C, 

610. 
Bevocability  of  check  by  drawer*     19180^ 

160. 
Ambiguity    in    stating    amount   of;    parol 

evidence  as  to.     1918G,  328. 


CHIIJ>REN. 

Meaning  of  word  ''cjiildren"  in  deed.  1918C» 
805^ 


OITY  GI.EBK.  • 

Liability  of  sureties  on  bond  of.     1918C, 
395. 


♦♦♦^ 


CIVIL  BIGHTS. 

As  to  race  segregation,  see  Haoe  Seorexja- 

TION. 

Right  to  acquire  property.     19180,  210. 


OnriL  BSRTIOS. 

Right  of  civil  service  employee  wrongfully 
dismissed  to  recover  salary  paid  de 
facto  officer.    1918G,  870. 


CLERKS. 

Liability  of  surety  on  bond  of  city  clerk. 

1918C,  396. 
L.K.A.IOISC 


OOAIm 


Taxation    by    municipality    to    maintain. 
1918C,  765. 


COEKOIOir. 

As  defense  to  liability  on  note.    19180,  121. 


♦  •» 


COLLATERAL  ATTACK. 

On  judgment,  see  Judgment. 

On  guardian's  deed.    1918C,  958. 


«♦♦ 


COLLATERAL  COirTRACTS. 

Statute  of  Frauds  aa  t^  see  Contbaotb. 


COLLATERAL  SBCraiTT. 

See  Pledob  ajux  Cou.AawsAi.  Sbouutt. 


COmCBRCIAL  'nUkVBLERS. 

Annotation. 

Liability  of  carrier  for  loss  of  drutn" 
mer^s  baggage.    19SSC,  108. 

Ltabiiliiy  of  carrier  lor  loss  of  baggage  car* 
ried  by.    1918C,  105,  10». 


^•» 


Annotation. 

Applicability  of  state  ctnn/pensation 
statutes  to  non^negligent  injuries  to 
railroad  employees  while  engaged 
in  interstate  commerce,  19 ISC, 
460. 

Effect  of  Federal  Employers'  Liability  Act 
on  right  to  grant  award  under  state 
compensation  act,  .19180,  439. 

Statute  as  to  starting  of  passenger  trains 
on  schedule  time.    1918C,  535. 


COMMUTATTOK  RATES. 

Annotation. 

Potcer  of  PuhUc  Service  ComnUssion  to 

regulate         commutation 

191SC,  4S0. 


rates^ 


Validity  of  statute  regulating.    19180,  476. 
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ooacPEWSAmoN. 

Of  attorney,  see  Attobneits. 

Of  broker,  see  Bbokers. 

Of  officer  generally,  see  OffiokbS* 


COMPROMISE  AND  SETTLEMEKT. 

Annotation. 

Might  of  parentf  guardianf  or  neact 
friend  to  compromise  infant* a  cause 
of  action  for  personal  injuries, 
191SC,  5S. 

Of  infant's  cause  of  action.     1918C,  55. 

Effect  of  "receipt  of  amount  in  full  to  date" 
as  settlement  of  claim  for  breach  of 
contract  to  protect  employee  from 
8trik«ra.    19180,  925. 


> 


COMPUIiSOJLr  DRAFT. 


See  Abmy  and  Naty. 


CONDEKKATION. 

Of  property,  s^  Ekincnt  DovAiar. 


Proof  of  acts  or  declarations  of  oooonspira- 
ioTB,  see  Eyidenob. 

Annotation. 

JAaMlUy  of  individuaJls  having  can* 
tracts  with  the  same  person  for 
t^mhining  to  "breach  the  same. 
1018C,.151. 

Liability  of  persana  hating  individual  con- 
tracts with  a  third  person  for  conspir- 
ing to  break  them.    1918C,  160. 


♦  ♦» 


OOHDITIOITB. 

Ob    raspension    of    sentenoe    of    oouTiet. 
1918C,  649. 


CONFIDENTIAIi        OOMMUNIOA- 

TIONS. 

Eyidenoe  of,  see  Evidicnge. 


-•-#► 


CONFIRMATIOir. 

Of  judicial  sale,  see  Judicial  Sals. 


CONSCRIPTIOH. 


See  Abuct  Ain>  Navt. 


CONSIDERATIOir. 

For  note,  see  Bills  and  Xotes. 

For  contract  generally,  see  Contbaots. 

For  mortgage.     10180,  244. 

rn.  \.ioi8C. 


GONSTITUTIOirAI.  IiAW. 

«  • 

Omnrntrmtttkitat   of  ^Ou— H4nt4— u 

Contemporaneous  and  practical  construction. 

191 8G,  482. 
Reading  provision  in  light  of  other  prort 

sions.    1918C,  313. 
Endeavoring  to  give  effect  to  evc»ry  clause 

of  the  Gonetitutaon.    1918C,  313. 

DAlosatioa^  of  power. 

By    administrative    features    of    Selective 

Draft  Act.    1918C,  361. 
To  Federal  Reserve  Board.     19180,  283. 
To   school   boards   of   power   to   determine 

whether  -membevs-ol  secret  society  shall 

be  admitted  to  public  schools.     1918C, 

933. 

Soparation  of  powers. 

Effect  of  Selective  Draft  Act  to  vest  legis- 
lative discretion  or  judicial  powers  in 
administrative  ofll((ers.    1918G,  361. 

Police  powe&. 

General  rule  as  to.     1918G,  304. 

Effect  of  14th  Amendment  of  the  Federal 

Constitution  on  exercise  of  police  pi»\ver.. 

1918C,  262. 
Judicial  review  of  exercise  of  police  power. 

1918C,  210. 

Freedom  of  apeeoli  and  press. 

Statute  excluding  from  the  mails  seditious 
publications.    191 8C,  79. 

Statute  making  it  a  criminal  offense  to  ad- 
vocate that  men  should  not  enlist  or 
aid  in  prosecuting  the  war.    1918C,  304. 

Effect  of  exemptions  made  by  the  Selective 
Draft  Act  in  favor  of  members  of  cer- 
tain religious  sects.     1918C,  301. 

Forbidding  use  of  sidewalks  for  picketing. 
1918C,  277. 

Impairing  eomtraot  oblisatioas. 

Giving  statutory  lien  priority  over  a  mort- 
gage recorded  before  enactjment  of  stat- 
ute creating  the  lien.     1918C,  1022. 

Applying  law  providing  for  attorneys'  Uf 
in  action  on  insurance  policy  entered 
into  before  passage  of  the  statute. 
1918C,  63. 
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ZRifl^hts  om  TsHras  particular  matters* 
^^Army  and  Na¥j« 


«« 


Annotation, 

Power  of  at€Ue  under  Federal  OonstitU' 
lion  to  legislate  with  respect  to 
Am^y  and  Navy.     19 ISC,  307, 


Constitutionality  of  Federal  Resenre  Act. 
1918C,  283. 

—  bvlldiasa. 

Annotation, 

Constitutionality  of  stmiujte  or  ordi' 
nance  limiting  height  of  huilding, 
19 ISC,  7S, 

Regulating  hei^t  of  buildings.    19180^  77. 

—  carriers. 

Annot4xtions,  i 

Power  of  PuhUe  Service  ConMnission  to 

prescribe    character    of    ivutfarla^ 

for  depot,     191SC,  495-, 
Power   of   PtihUc  Service   Commission 

to    regulnte     commutation'     rates, 

191SC,  4S0. 

Order  of  Oorporatioii  Comiiilsftiofi  at  to  con- 
struction of  depotw     1918C,  492. 

Validity  of  statute  regulating  commutation 
rates.    19180,475. 

—  draims  and  sewers. 

Annotation, 

Power  to  conhpel  ffonnection  of  property 
with  public  sewer.     19 ISC,  25S, 

Ordinance  imposing  on  property  owners  ex- 
pense of  connecting  their  premises  with 
public  sewerage  system.    191 80,  254. 

«—  estlietios* 

Limiting  use  of  owner's  property  for  esthet- 
ic reasons.    19180,  77. 

—  Kame  laws* 

Annotation,  .  . 

Constitutionality  of  gtune  laws  os  a/- 
fected  by  the  fact  that  game  pro- 
teoted  is  destructive  of  private  prop* 
erty,      191SC,    404, 

Forbidding'  destruction  of  beaver  dams. 
19180,  400. 

—  labor  organisatioms. 

Annotation, 

Validity  of  statute  or  ordinance 
against  picketing.     191^C,  2S2. 

L.K.A.1918C. 


—  officers. 

Annotation, 

Provision  for  compensation  of  addi- 
tional deputy  or  assistant  as  viola- 
tion of  constit%Uional  inhibition  of 
increase  of  officer's  salary  during 
term.     19280,  &&1. 

Increasing  or  reducing  officer's  compensa- 
tion during  term.    19180,  558. 

—  pnblic  serrice  corporations. 

As  to  carriers,  see  supra. 

Right  to  declare  private  pipe  line  a  publie 
.utility  suJ^jcQt  to  the  use  of  the  public 
without  making  compensation.  '  19180, 
849. 

—  race  sesrecatioiL. 

Annotation, 

Validity  of  segregation  st^tuf^  or  ordi- 
nance prohibiting  persons  of  dif^ 
ferent  r€Uie  or  color  from  living  in 
same  locality,     19 ISC,  92Q, 

Ordinance  prohibitine  colored  persons  from 
residing  in  any  block  in  which  the  ma- 
jority of  residences  are  occupied  bj 
white  people.    ldl8C,  210. 

—  rates.  -   ^ 

Of  carriers,  see  supra. 

—  scbools. 

Exclusion  from  public  schools  of  pupils  af- 
filiating with  fraternal  orgauizatiuiiM. 
19180,  933. 

—  tajces. 

As  to  equality  and  uniformity  of  taxation, 
see  Taxes. 

Municipal  taxation  to  raise  money  to  es- 
tablish and  maintain  permanent  coal 
and  fuel  yard.     1918C,  765. 

Prohibiting  deduction  from  value  of  shares 
of  stock  of  state  banks  and  loan  or  in- 
vestment companies,  of  value  of  real 
estate  situated  in  a  foreign  state. 
19180,  986. 

•—▼ice  and  crime. 

Penalizing  as  vagrants  male  persons  who 
habitually  associate  with  prostitutes  or 
loiter  around  houses  of  prostitution. 
1918C,  262. 


OONSTKUCTION. 

Of  Oonstitution,  see  Constitutional  Law. 
Of  contract,  see  Contbacts. 
Of  statute,  see  Statutejs. 


♦  •» 


CONTEMPT. 

Failure  to  obey  decree  to  pay  money  for 
support  of  children.     19180,  201. 
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CONTEST* 

Of  election,  see  Elections. 


#•» 


CONTHUAIICC. 

Presumption  of,  see  Evidktvce. 

Continuance  of  preliminary  or  interlocutory 
injunction.     1918C,  769. 


♦^ 


COVninTIKG  APPBOPBXATXOK. 

Validity  of.     1918C,  482. 


OOimtACTOBS. 

Bond  of,  see  Bohds. 

Liability  for  negligence  of,  see  MASTcat  and 
Sbsyant. 

Katification  of  act  of  unauthoriMd  agpent 
in  purchafling  material.     19180,  220. 


CONTRACTS. 

In  KeaeraL 

Impairment  of  obligation  of,  see  CoHtriTfU- 

noKAL  Law. 
Of  corporation,  see  Corporations. 
Of   incompetent   person,   see   iKCOimnnavT 

Pkbsons. 

Question  whether  aotion  is  one  on  contract 

or  in  tort.     1918C,  299. 
Conspiracy    to    breach    contracts.      1918C, 

150. 
Personal  liability  of  agent  on.     1918C,  310. 
Basing  action  for  wrongful  death  on  a  con- 

tract.    1918C,  299. 


see    BnxB    Ain> 


ConaiderAtion. 

Consideration    for    note, 
Notes. 

Annotations. 

Bisoharge  of  antecedent  debt  as  a  con* 
sideration  sustaining  one^s  eharac' 
ter  as  a  bona  fide  purehaser  or  en* 
cunibrancer  for  vaUiCy  entitled  to 
protection  of  recording  acts, 
191SC,  43S, 

Love  and  affection  as  consideration  for 
executory  promise  to  pay  existing 
debt  of  another.     1918Cy  543. 

Consideration  for  mortgage.    1918C,  244. 
For  promise  of  third  person.    lpl8C,  541. 
Love  and  affection.    1918C,  541. 
Antecedent  debt;     1918C,  436. 

I>eflnlteneM. 

Indefiniteneaes  as  affecting  specific  perform- 
ance.    1918C,  517. 
L.R.A.1918C. 


Pormal  reqvialtea;  statute  o^  £r»«ds. 
—  Im  seneral;  debts  of  others. 


Annotation, 

Love  and  affection  as  consideration  for 
executory  promise  to  pay  existing 
debt  of  another.     19 ISC,  S4S. 

General  rule  aa  to.    1918C,  541. 

—  snfieleney  of  vrltlmc. 

Annotation. 

Description  of  land  in  deed  or  contract 
by  reference  to  street  number, 
S91SC,  ^90. 

Description  of  land.     1918C,  583. 


—  effect  of  part  perforauutee. 

Payment  and  aoceptaace  of  property  sold 
by  oral  ctmtract.    1918C,  891. 

Comstraotloa. 

AnHotation. 

Effect  and  eonstr^cti&n  of  nuargimU 
notations  upon  a  bftt  or  note  reiat- 
ing  to  the  time  of  payment.  1918C, 
347. 

QMng  to  TTordB  in  margin  of  instrument  a 
legal  significance  contrary  to  that  ex- 
presaed  in  the  body  of  the  inatrament. 
1918C,  346. 

What  included  in  contract  to  convey  city 
property  with  a  certain  number  on  a 
certain  street.    1918C,  517. 

Validltj;  pnblio  poUoy« 

—  in.  seneraL 

Contract  by  corporation,  see  0(M|POEAnoif8. 

Annotations. 

Loan  to  pay  usurious  debt.  191SC, 
354. 

Contract  by  employer  to  protect  em- 
ployee from  personal  violence  by 
strikers.     i91SC,  929. 

Validity  of  contract  with   attorney  as  to 
I  compensation.      1918C,   835. 

:  Agreement  by  master  to  protect  his  servant 
!  against    strikiag    employees.       1918C, 

I  925. 

,  Agreement  in  restraint  of  marriage.    1918C, 
331. 

—  rentedy  on  invalid  eontraet. 

Annotation. 

Right  to  recover  baclc  money  loaned  for 
the  purpose  of  being  used  in  an  tl- 
?^i;«rl  transaction  or  iHfli  Icnoicledge 
of  borroicer's  intention  so  to  use  •*. 
19 ISC,  24§. 


L 
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Liability  for  inducing  breacli  of  contract^ 
see  Case. 

Annotation* 

Liability  of  indfviduals  having  eon- 
tracts  with  the  Mttne  person  for 
conibining  to  breach  the  sanie» 
191SC,  151. 

Higfat  of  one  party  to  refose  compliance 
with  Ms  contract  beeaam  other  party 
failed  of  conplete  porfoittanee.  19180, 
1026. 

IteaeiMioii;  eaaoelation. 

Cancelation  of  stock  snbBcription,  see  Gob- 

FOBATIONS. 

Aa  to  durMs,  meJHmmm. 


oowTmittmnoK. 

Between    insurance    conqDumy, 

ANOK, 


am    iTxaxjM' 


COKTBIBUTaRT  HEQUOElfOE. 


See  NmcjodkH 


«♦^'♦- 


CMTVEBSIOV. 


for,  fa*  Taofvoii 


COBPORATIOVS. 


Taxation  of,  see  Taxi«u  < .  >  . 
Service    of    process    on,    see    Wb^t  -and 
Pbocess. 

Annotation* 

ApplicabUU^  of  Butta  Salea  Lmw  to 
transfer  to  corporation  or  parttier* 
ship  organised  to  taUhe  aver  the 
business.    19 ISC,  9B2. 

Applicability  of  BuHt  Sales  Lew  to  trans- 
fer to  corporation  organized  to  take 
over  business.    1918C,'§20. 

Public  regulation  and  control  of  railrofid 
property.    191 9C,  492^. 

Comtraatai  nlira  trir«a« 

Annotation. " 

Power  of  corporation  o^rgani:efid  for  the 
manufacture  and  sale  of  liquor  to 
enter  into  conti^mats  of  ^fuaranty  or 
suretyship  on  behalf  of  its  custom^ 
ers  or  prospeetiv^  customers. 
191SC,  1008. 

Farchase  of  its  own  stock;  to  relieve  from 
illegal  overissue  of  stock.    1918C,  1170. 

L.T^.A.miSC. 


Guaranty  by  brewing  oorpof  atieo  ai  rest  of 
customer.     191 8C,  1001. 

Power  of  railroad  company  to  pay  a  com* 
mission  upon  sale  of  unimproved  lands 
of  individuals  to  persons  who  will  Im- 
prove them.     191BC,  90. 

Right  of  corporation  to  set  up  ultra  vires 
aa  defense.    1918C,  1170. 

Officers  and  asents. 

Imputing  officer's  or  agent's  Icnowledge  to 
corporation.     19180,  901. 

<Pow«T  Off  vice  president  and  general  man- 
ager to  warrant  germinating  power  of 
seeds  sold.     1918C,  391. 

Power  of  managing  officers  of  brewing  com« 
pany  to  authorize  a  sales  agent  to  guar- 
antee the  rents  of  customers.  1918C, 
1001. 

Personal  liaMlity  of  committee  of  charitable 
institution.     1918C,  875. 

Capital  stook  generally. 

Taxation  of  capital  stoek.     1918C,  986. 
Nature  of  certificate  of  stock.     1918C,  835. 

Snbsoriptloiis  to  stock. 

Cancelation  or  release.    1918C,  939. 

Transfer  of  stock. 

Specific  enforcement  of  contract  for  sale  of 
corporate  stock.     1918C,  835. 

Rights  of  pUTidiaser  of  stock  to  dividends. 
1918C,  835. 

Dividends. 

Dividend  as  property  of  the  real  owner  of 
the  stock  at  the  time  it  is  declared. 
M180,  S35. 

Rights  of  purchaser  of  stock.     1918C,  835. 

InsolTency. 

Riglit  to  reseind  stodc  subscription  for 
fraud  after  corporation  has  Mcottie  in- 
solvent.    1916C,  839. 


ocMwrs  Airo  fbes. 

Liability  of  bank  sued  on  lost  certificate  of 

deposit  for  cost.    If  180,  669. 
Attorneys'  fees  as  element  of.     1918C,  63. 


oouvnss* 

Limit  of  ifqlsbtedneB;^.     T918C.  318. 
Liability  of  county  for  money  expended  bj 

sheriff  in  feeding  prisoners,  and  for  his 

fees.    1918C,  313. 


COURTS. 

Effect  of  appearanoe  to  give  jurisdiction,  see 
Appeabance. 
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Relatlom  to  otker  departa^eats  of  s^t- 


Review  of  discretion  of  poetmaster  in  ex- 
cluding matter  from  the  mails.  ]918(.', 
79. 

Review  of  valuation  of  stock  by  state  tax 
commission.     1918C,  086. 

Interference  by  court  with  exercise  of  po- 
.     lice   power.     1918C,  210. 

J«Tladletlo]&  of  state  courts. 

Sufficiency  of  transcript  of  docket  of  jua* 
tice's  court  to  show  jurisdiction  of  dis- 
trict court.     1»18C,  204. 

TXniea  stato  or  Federal  jvrisdiotioA 
ezelnsiT'e. 

Proceeding  in  nature  of  quo  warranto  to 
test  authority  of  national  bank  under 
Federal  Reserve  Act  to  act  as  trustee, 
executor,  administrator,  or  registrar. 
1918C,  283.      , 


OOVENANTS  AND  CONDITIONS. 

In  ceneraL 

In  lease,  see  Landlord  and  Tenant. 
Condition  in  will,  see  Wiixs. 

Condition  that  title  should  go  at  once  to 
the  grantee's  children,  if  creditors  of. 
the  grantee  sousflit  to  subject  Vw  prop- 
erty to  their  claims.     19180,  805. 

RostrletiAc:  use  of  property. 

Annot-attim' 

Multiple  residence  structures  as  -viola^ 
tton  of  restrictive  cavenants* 
191SC,  373. 

Apartment  house  as  a  dwellu^  within  mean* 
ing  of  covenant.     1918C,  869. 


Effect  of,  on  ru^^ning  of  lt«|ita>tions, 
Ldcitation  of  Actions. 


CBEDIBILITT. 

Of  witness,  see  WiTNtSSHas. 


CRIMINAL  INTENT. 

An  element  of  crime.    19180,  939. 


CBUflNAX  ULW. 

In  general. 

See    also    Foboiebt;    Gaming;    HoinoinB; 
Labcent. 

L.R.A.1918C. 


Injunction    against    criminal    proc^edinga* 

1918C,  204. 
Intent;   motive.     191SC,  939. 

Procedure;  risKts  of  aocnsod* 

Jurisdiction  in  criminal  case,  see  Cocxis. 
Sufficiency  of  pxool,  see  Evidence. 

Annotations, 

Right  of  public  prosecutor  to  have  pre^ 
liwtinarjf  eacanUnation  before  tnagis^ 
trate  dismissed.    191SC,  909. 

Bight  of  court  to  exei/ude  public  from 
€fourt  room  during  criminal  trial. 
19 ISC,  lies. 

Presunftption  sad  burden  of  proof  as  to  in- 
nocence.   1918C,  889. 

Variance  between .  allegations  and  proof. 
1918C,  574. 

Preliminary  examination;  contrjol  of  county 
attorney  over.     1918C,  204. 

Prohibition  iSib  compel  diandflsal  of  crimi* 
nal  prosecution.     1918C,  204. 

Right  to  publle  trial.    1918C,  1164. 

Offenses  against  jLifferemt  soTereicn* 
ties. 

Annotation. 

State  or  municipal  regulations  a^ecting 
those  engaged  in  handling  United 
States  maU.     XBXSC^  940. 

Applicability  .tD  Ott«  ttaiiiq^orting  United 
States  mail  of  state  statutes  and  mu- 
nicipal ordinaneea  mgiilsiwg  timfie  sb 
highways.     19180,  939. 


-  ■♦  ^ 


Snspensiom  of 


Annotation. 

Potrer  of  tfourt  to  suspend  seni^Hee  sr 
stay  execution  ef  sentence.  19  ISC ^ 
4^61. 

Right  to  enforce  suspended  sentence  after 
expiration  of  time  covered  thereby,  on 
breabh  ol  eonditiooft.    191^,  M9.  ' 

Right  to  notice  and  an  opportunity  to  lx> 
heard  upon  question  of  TiolatioB  of 
conditions  ittiposed.     19180,  549. 


CKOSSIN6S. 

Injury  at  railroad  crossing,  see  Kaxlboam. 


CURRENCY  ACT. 

See  FftDEftAt.  RMfflrvt  Aor. 


I*        !■ 


In  general. 

Relevancy  of  erideiioe  as  to,  see  'EvnmsciB. 
Opinion  evidence  as  to,  see  Evidbxce. 
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Annotpt^otf.. 

Ihity  of  party  to  lease  to  minimize  dam- 
ages due  to  a  "breach  of  cowtract  by 
other  party  thereto,     J 9 ISC f  910, 

Prejudicial    error    in    instjructions    as    ta 

1918C,  1115. 
Preventing   unnecessary    amount.      1918C, 

907, 

PnaitiTe  or  exemplary. 

For  publication  of  libel  with  actual  malice. 
1918C,  98. 

Om  ooatraet*  setterally. 

Breach  of  lessee's  contract.     191 8C,  907. 
(Breach  of  warranty  of  germinating  powMr 
of  seed  grain.    19180,  391. 

la  respeet  to  freichtt 

Loss  of  live  sto^    IfilSG,'  537. 

Xibol  or  slander. 

Eecovery   of   damages   for  mental    anguish 

1918C,  9j6. 
Effect  of  proof  of  actual  malice  to  enhance 

compensatory  damageo  for  libeL  1918C, 

96. 
laeluding    aJlowance    for    luiuie    Ugury, 

1918C,  96. 

Tor  personal  Injuries  or  deatli. 

Evidence  as  to.    1918C,  1086,,  1090, 1099. 
Damages  to  be  awarded  child  f(>r  lleath  of 

father  under  Federal  Employers*  Liar 

bility  Act.    1918C,  1115. 
Damages  to  be  awarded  widow  for  death  of 

husband.-    19180,  Hll>. 
Instances  of  amount.     1918C,  715,  1099. 

Mental  ansntslu 

Allegations  as  to.    19180,  925. 
In  libel  ease.    19180,  96. 

Mltll^a-'tion;  rednetlon. 

Dttty  of  one  wrongfully  discharged  from 
another's  service,  to  credit  on  his  claim, 
value  of  his  services  in  a  business  of 
his  own  which.  p4ov#s  to  he  unprofitable. 
1918C,  704. 

* 

AffB^aTatlon. 

Effect  of  proof  of  aetual  ttialico  te  enhance 
compensatory  damages  for  libel.  1918C, 
96. 


-•->■ 


DANGIOftOUS  AGBKCUSS. 

See  also  Automobilss  ;  Motobctcles. 
Liability  for  servant's  use  of.     1918C,  654. 


♦>» 


Liability  for  negligence  on,  see  Negliqbr'CB. 
L.R.A.1018C. 


DEATH. 

In  gen^sral. 

Measure  of  damages  for,  see  Dam aoes. 
Effect  of  death  on  competency  of  witness, 
see  Wit:9Essb8. 

Sufficiency  of  proof  of  cause  of.     1918G,. 

1099. 
Admissibility  of  declaration  of  deceased  per- 

son.    1918C,  1099. 

Action  for  wronsf nl  deatli* 
—  in  ceneraL 

Annotations, 

Presumption  and  5tt««den  af^troof  as  to 
pecuniary  loss  in  death  action* 
191SC,  1030, 

AdmissilHlity  of  opinion  evidence  to 
show  pecuniary  loss  in.  action  for 
trrongful  death.     19 ISC,  1096, 

Admissihilityj  4n  dcUon  for  wrongful 
death f  of  evidence  of  profits  or  con~ 
trihutions  from,  Jfusiness  oondueted 
hy  decedent,    19 ISO ^  10S7, 

Mvidence  of  the  earnings  of  the  de- 
ceased to  show  pecuniary  loss  hy 
his  death,     191SCf  lOSO, 

Admissibility  and  use  of  mortality 
tables  tn  deft^H-  actions,  191SC, 
1071, 

Character  and  swfftcien^  of  evidence  to 

show  pecuniary  loss  to  beneficiary 

'  in  action  far  death.    19tS€,  li»2. 

Character  and  sufficieney  of  evidence  to 
show  pecuniary  loss  of  estate  of  de* 
cedent.     191SC,  1111.     - 
■    '     •      " 

Plaadinig  in  sdttott.  for.  19180,  231,  .299, 
1115. 

Effect  of  amendments  on  running  of  limita- 
tions against  action  for.    1918C,  1115. 

Basing  action  for  wrongful  death  on  ^  con- 
tract.   1918C,  299. 

Sufficiency  of  evidence  to  sustain  verdict 
for  wrongful  death?"  1918C,  1116. 

Liability  of  one  causing  pneumonia  in  an- 
othei'  by  a  negligent  injury,  for  his  re- 
sulting death,  where  his  state  of  health 
predisposed  him  to  sUch  disease. 
1918C,  1099. 

Pecuniary  interest  <«#  ^par«Bt-  which  will 
sustain  action  for  child's  death.  1918C, 
1052. 

—defenses. 

Negligence  of  beneflciary.     1918C,  1063. 


DEBTOR  AND  CREDITOR. 

As  to  exemptions,  see  Homestead. 

Annotations, 

Right  of  simple  contract  creditor  to  the 
appointntetit  of  a  receiver  of  the 
property  of  his  individiuil  or  firm 
debtor,     191SCf  032. 
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Bight  of  lien  creditor  to  set  up  Statute 
of  lAmitationa  against  other  cred' 
iters  of  his  debtor.    1018C,  1020, 

Condition  in  deed  that  title  should  go  at 
once  to  grantee's  children,  if  his  cred- 
itors sought  to  subject  the  property  to 
their  claims.     1918C,  805. 

Right  of  lien  creditor  to  set  up  Stutute  of 
Limitations  against  other  creditors  of 
the  debtor.     1918C,  1015. 

Right  of  simple  contract  creditor  to  appoint- 
ment of  receiver.    1918C,  630. 


DSOI«JkBATXONS« 

Evidence  of,  see  Evidekcb. 


DEDirCTIONS. 

Prom  share  of  distributees,  see  Exbotjtoes 

AND  ABlIINISmATOiES. 

From  value  of  stock  for  purpose  of  taxation. 
1918C,  986. 


♦-•^ 


Covenants  or  oonditions  in> 
Aim  CofminoNB. 


see  CovEirAKTS 


Annotation, 

Description  of  land  in  deed  by  refers 

ence    to    street    nrnnber,      101S€f 

Ii20, 

Afterborn    children    as    "children"    within 
meaning  of  deed.    1918C,  805. 


-•-•• 


DE  FACTO  OFFICEB. 


See  OmcEBs. 


#• » 


DEFENSES. 

In  action  on  negotiable  paper, 
ATH)  Notts. 

In  action  for  death,  see  Death. 

In  proceeding  to  abate  nuisance,  see  Nui- 
sances. 

In  general,  see  Action  ob  Suit. 


BEFIirmOKS. 

Capital  stock.    1918C,  986. 
Ooing  concern  value.    191 8C,  13& 
Surplus.     191 8C,  986. 
Undivided  profits.    1918C,  988. 
L.R.A.1018C. 


BEIiEGATIOK  OF  POWEB. 

See  CoNBTiTiTnolrAL  Law. 


BEMAHD. 

As  condition  precedent  to  action  of  troveTi 
see  Tboveb. 


In  general,  see  Plcadin^. 


In  bank,  see  Banks. 


Validity  bi  regulations  as  to,  see  Gakkiem. 


DEFRCCtATIOir  FtTKD. 

Anowanoe  for,  in  fixing  rates.    ldl8C,  138. 


AnnotaHon, 

Provisions  for  asmpensatiott  •/  mddi" 
tional  deputy  or  assistant  as  violU' 
tion  of  constitutional  inhibiUon  of 
increase  of  officer's  salary  during 
term,     1918C,  fiOt, 


DE8CRIPTIOK. 

Of  parHes  la  4Mk,  feee  DbSds. 

Of  land,  sufficiency  to  satisfy  Statute  of 
Frauds.     1918C,  683. 

Annotation, 

Description  of  land  in  deed  or  ootitracf 

hy    reference    to    street    nmnher. 

191SC,  520. 

Sufficiency  of  description  ol  a  city  lot  by 
number.     1918C,  517. 


^^^ 


BIRECTIlfO  VCltDt€W. 


See  Trial. 
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Of  servant,. ««e  Mashsb  and  Sebyant* 
Of  siurety,  see  Pbingipal  and  Subott. 


DISCOVERT  ANB  INSPECTIOIT. 

Annotatitnu 

Might  under  statute  to  an  order  for  the 
examination  of  an  adverse  party  to 
enobie  one  to  frame  hia  pleadings, 
191SC,  S90. 

Distinction  between   bill  of  discovery  and 

for  release.     19tBC,  769. 
Right  of  plaintiff  to  order  for  examination 

of  defendant  to  enable  him  to  frame 

bis  complaint.    1918C,  588. 


Of  injunction.     19180,  769. 


DISCHETIOH, 

a 

Review    of,    on    appeal,   see    Appbal   and 
Ebbob. 


BISTBICT       AKX>        PROSECITTIKG 

ATTORNEY. 

Annotation, 

Right  of  public  prosecutor  to  have  pre^ 
lintinary  examination  before  magis- 
trate dismissed.     191SC\   209. 

Power  to  dismiss  prosecution.     1918C,  204. 


«#»» 


DIVIDENDS. 

On  corporate  stock,  see  CoBPOBATlomk 


4»» 


DISCRIMINATION. 

By  carrier,  see  Cabbiebs. 
In  license  tax,  see  License. 
In.  water  rates,  see  Watebs. 


"♦»» 


DISLOYALTY. 

Validity  of  statute  excluding  from  the  mails 
publications  e&eoura^ng  disloyalty. 
JLvIoC,  79. 


DIVORCE  AND  SEPARATION. 
Chronrnda  for. 

AMnoUiHon* 

Mffeet  of  fact  that  hahU  relied  ^ipon  as 
ground  of  divorce  was  contracted 
before  the  marriage,     1918C,  867. 

Habitual  drunkenness  as  ground  for  di- 
voree  where  habit  ^dsted  before  mar- 
riage to  knowledge  of  other  spouse. 
1918C,  866. 

Alimony. 

Effect  of  foreign  decree  us  to.     1918C,  355. 


DISMISSAL. 

Of  prosecution   on    motion   of  prosecuting 
attorney.     1918C,  204. 


♦  »»■ 


DISOBEDIENCE. 

Ab  contempt,  see  Contempt. 


DOCtriCENTARY  EVIDENCE. 

In  general,  see  EvtDENOB. 

O    »    »  'T 


DOUBLE  TAXATION. 


See  Taxes. 


DISORDEiUfY  H098ES. 

Penalidn^  as  vagrajats  male  persons  who 
habitually  loiter  around  houses  of 
prostitution.     1918C,  262. 


■♦♦» 


DISPOSITION. 

Opinion  evidence  as  to.    1918C,  1090. 
L.R.A.1918G. 


DRAINS  AND  SEWERS. 

Annotation. 

Potver  to  com,pel  connection  of  property 
with  public  sewer,    19  ISC,  258. 

Imposing  upon  property  owners  costs  of 
connecting  their  premises -with  public 
sewerage  system.     19180,  264. 


77 


DROWNING. 

Of  children,  liability  for,  generally.    1918C, 
682. 
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9RUBfMElUI. 

See    COICMEBCIAJL    T&AVEXiEBS. 


DRUNKEVHESS. 

As  fijound  for  divorce,  see  Divorce  and 
Separation. 

.4  n  notation. 

.48  gnnt^nd  far  discharge  of  one  ent' 
ployed  in  executive  or  supervisory 
cap€uHty,     19 ISC,  lOSS. 

Effect  of  drunkenneBS  of  one.  injured  by 
overturning  of  automobile  through  al- 
leged defect  in  highway.     1918C,  646. 

Negligence  of  one  who  enters  a  pleasure  au- 
t<miobile  driven  by  one  known  to  be 
intoxicated.     19180,  646. 


DURESS. 

.4ntiotat<ott. 

Right  to  recover  hack  money  paid  to 
MuptpreH9  u  threutenecl  pro9eouiioH 
for  a  orim^,    19iaC,  73, 

Recovery   back   of   payments   made   under. 

1918C,  65. 
Threat    of    criminal    proeecution    of    self. 

1918C,  66. 


EXXCTIOKS. 

Annotation, 

Right  of  candidate  receiving  next 
highest  number  of  vo€es  tohste  per- 
son receiving  highest  num.ber  is  in- 
eligible.    lOiaCf  li67. 

Right  of  onereeeiviBg  next  highest  number 
of  votes  to  office  where  majority  can- 
didate is  ineligible.     19180,  1153. 

Counting  votes  east  by  competent  electors 
for  ineligible  candidate  in  determinifig 
whether  anv  candidate  received  a  ma- 
jority.    4M8C,  1168. 


ELECTRICITY. 

/Innofatlon. 

As  subject  of  larceny,    19 ISC,  6S0. 


EIiEVATORS. 

Annotation. 

Elevator  insurance.    19 ISC f  S12. 

Insurance  against  liability  for  injury  on 

elevator.     19180,  808. 
L.R.A.19180. 


Liability  of  charitable  institntion  for  per* 
sonal  injury  through  operation  of  de- 
fective elevator.    19180,  875. 


«♦-»- 


EinNENT  DOMAIK. 

Limiting  use  of  owner's  property  to  effect 
symmetry  or  ornamentation  of  a  city 
or  a  street.     19180,  77. 

Right  to  declare  private  pipe  line  a  public 
utility  subject  to  the  use  of  the  public 
without  making  compensation.  1918C» 
849. 


EKACTBCEIfT. 

Of  ordinance,  see  Municipal  Ooefobationb. 


EHXISTMEKT. 


See  AxkY  and  Xavy. 


ENTIRETY. 

Estate  by,  see  Husrand  and  Wnv^ 


jf» 


EQUAUTT. 

Of  license  tax»  see  lacjcNSSp 


As  to  right  of  discovery  and  inspectioor 
see  Discovert  and  Inspection. 

As  to  injunction,  see  Injunction. 

As  to  specific  performance,  see  SPECinc 
Perform  ANCE. 

Annotation. 

Suspension  of  operation  of  Statute  of 
Limitations  as  incident  lo  grant  or 
denial  of  equitable  relief.  191SCf 
123, 

Effect  of  remedy  at  law.    19180,  410,  883. 
Fraud  as  ground  of  jurisdiction.    19 ISC,  55. 


Death  from,  as  accident.     1W8C,   1191. 


ESPIONAGE  ACT. 

Annotation. 

Exclusion  of  seditious  matter  from  the 
maiis  under.     191SCf  SQ. 


COMBD^ED  INDEX  TO  NOTES  AND  CASES. 


1219 


Effect  of  Fedoi*al  Uw  on  state  statute  mak- 
ing it  a  criminal  offense  to  advocate 
that  men  shoald  not  enlist  or  aid  in 
prosecuting  the  war.     19180,  304. 


SSTIOETICS. 

Limiting  use   of  owner*a   property   for 
thetic  reasons.    1918C,  77. 


^•» 


ESTOPPEL. 

Of  insurer,  see  Insurance. 
By  bond  or  record. 

Annotatitm, 

Enforcement  on  principle  of  estoppel 
of  indemnity  oond  executed  under 
unc€ni8titutional  statute,  IQtSC, 
834. 

Estoppel  of  one  who  conveys  real  estate 
and  subsequently  reacquires  the  title 
from  his  grantee^  having  remained  in 
possession  during  the  interiih,  to'  deny 
the  title  of  one  who  took  a  conveyance 
from  the  grantee  before  the  latter  re- 
acquired the  title.     191RC,  788. 

By  contract  or  agreement. 

Estoppel  of  carrier  to  claim  that  agree* 
ment  was  void  for  disefimination. 
1918C,  976. 

By  lacliei,  lUenee,  or  aeqnlesoenee. 

Laches  as  bar  to  action,  see  Locitatkxn  or 
Actions. 

What  constitutes  acquiescence  in  use  of 
trademark.    1918C,  1039. 

Rights  as  against  third  person  of  true  own- 
er of  land  who  permits  another  to  ap- 
pear as  the  owner  thereof.    1918C,  435. 

By  neslisence. 

Negligence  generally.    1918C,  788. 

By  character  or  relation  of  parties. 

Tenants.     1918C,  118. 


EVICTIOJV. 

Annotation. 

Eviction   hy  intetf^ence  tcUh  subles- 
see.   J  9 ISC f  61. 

Of  tenant.    09180,  ^9,  118,  319. 


EVIDENCE. 

Prejudicial   error   as  to,   see  Appkal  and 

Erbob. 
I-.R.A.1918C. 


Afl  part  of  record  on  appeal,  see  Appeal  and 
Drbob. 

Jndleial  notice. 

Right  of  jud^e  to  resort  to  individual  and 
extrajudicial  knowledge.    191 8C.  48tf. 

Matters  of  judicial  cognizance.    1918C,  482. 

Matters  of  general  and  common  knowledge. 
1918C,  482. 

That  proceedings  of  legislature  are  printed 
in  pamphlet  form,  published,  and  dis- 
tributed.     1918C,    482. 

Existence  and  function  of  legislative  jour- 
nal.    1918C,  482. 

Of  entry  of  the  country  into  war  and  of 
executive  order  taking  over  veasela  ot 
the  enemy.     191 8C,  795. 

Mortality  tables.     1918C,  1063. 

Of  practice  of  common  carriers  to  carry 
BMople  trunks  as  baggage.    1918C,  109. 

Preann&ptiona  and  bnrden  of  proof. 

—  in  general;  tM  to  law. 

Presumptions  on  appeal,  see  Appeal  and 
Ebbob: 

Amnotations. 

Presumption  and  burden  of  proof  in 
bastardy  proceedings,    lOlSC,  S91. 

Presumption  and  burden  of  proof  as  to 
pecuniary  loss  in  death  action. 
19XSC,  1066. 

Instructions  as  to.     1918C,  889. 
Validity  of  statute.     1918C,  482. 

<— conoeminc  persona. 

Agencv  of-  son  driving  father's  automobile. 
1918C,  715. 

Presumption  of  falsity  from  speaking  de- 
famatory words.     1918C,  96. 

Presumption  of  premeditation  from  mere 
fact  of  killing.     1918C,  662. 

Innocence.     1918C,  889. 

^-  continnance. 

Presumption  that  order  appointing  a  re- 
ceiver continues  in  force  and  ^ect. 
1918C,  1147. 

—  neslisence. 

Presumption    of    ne^lisrence    from    fall    of 

object     1918C,  1099. 
Negligence  of  bailee.    19180,  868. 

—  as  to  official  acts. 

Presumption  that  order  appointing  a  re- 
ceiver continues  in  force  ami  ctrect. 
1918C,   1147. 

As, to  action  of  corporation  commission  in 
fixing  rates.     1918C,  138. 

Burden  of  showing  that  Postmaster  Gen- 
eral exceeded  his  power  in  excluding 
publication  from  the  mails.    1918C,  79. 

—  as  to  rights,  contracts,  instmuents, 

and  property. 

Annotations, 

Legal  presumptions  in  garnishment  of 
negotiable  paper.     19180,  764:, 
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Presumption  from  continuing  in  em»    Declaraiion&  of  persona  associated  in  eom- 
ployer*8  service  after  the  expiration  |  mon   plan  or  enterprise.     1918C,  497. 

of  the  original  term,,     1918C,  706.  i  Declarations  of  co-oonapirators.  1918C,  497. 


Best  and  secondary  •▼idenoe. 

Annot-ation, 

Proof  of  contents  of  writing  hy  admiS' 
sions,      1918C,   664, 

Proof  of  contents  of  insurance  policy  and 
of  premium  note  by  admission  in  writ- 
ing.    1918C,  660. 

Docnmentary  eTld«noe. 

Annotation. 

Adntissihility  and  use  of  m^ortality 
tables  in  death  fictions.  1918C, 
1071, 

Authentication.     19180,  482. 
Mortality  tables.    1918C,  1063. 
Legislative  journals.     1918C,  482. 

Parol  and  extrinsic  cTldence  concern- 
ins  writing^. 

Annotatitm. 

Admissibility  of  opinion  evidence  to 
show  pecuniary  loss  in  action  for 
tvrongful  death,     1918C,  1096. 

Error  in  exclusion  of  evidence  where  mat- 
ter is  established  by  other  proof. 
1918C,  1099. 

As  to  intention  of  parties  in  case  of  uncer- 
tainty as  to  amount  of  check.  1918C, 
328 

Sanity;  mental  capacity.    1918C,  162. 

Opinion  of  witness  that  persons  dealing 
with  an  alleged  insane  person  should 
have  known  that  he  was  insane. 
1918C,   162. 

Disposition;    character.     1918C,   1090. 

Value  of  child's  services.     1918C,  1090. 

Adniiasions. 

Annotation. 

Proof  of  contents  of  writing  Iky  odmis- 
»ions,     19180,   664:. 

Proof  of  contents  of  insurance  policy  and 
premium  note  by  admission  in  writing. 
1918C,  660. 

Declarations  (  confidential  commnni- 
oationa. 

To  physician.     1918C,  162. 

Evidence   in  action  for  wrongful  death  of 

complaints    bv    deceased    of    pain    and 

suffering.     1918C,  1099. 
Declarations  and  conduct  of  one  employed 

by  labor  union  as  an  organizer.   1918C, 

497. 
Admissibility   as  original  evidence  against 

principal  of  declarations  and  cendnct  of 

agent.     1918C,  497. 
L.R.A.1918C. 


RelcTancy  and  materiality. 

Annotations. 

Character  of  evidence  to  show  pe- 
cuniary loss  to  estate  of  decedent, 
1918€f    1111, 

Character  6f  evidence  to  show  pe- 
ctiniary  ^  loss  to  beneficiary  in  ac' 
tion  for  death,     1918C,   1122. 

Evidetice  of  the  earnings  of  the  de- 
ceased to  show  pecuniary  loss  by 
his  death,     1918C,  1080, 

Admissibility,  in  action  for  wrongful 
death,  of  evidence  of  profits  or  con- 
tributions from  "business  conducted 
hy  decedent.     1918C,  1087. 

As  to  damaged  from  negligent  killing. 
1918C,  1086,  1090,  1099. 

As  to  contributory  negligence  of  one  in- 
jured by  overturning  of  automobile 
through  alleged  defect  in  highway. 
1918C,  646. 

Weifi^hty  effect,  and  snfieiency. 

Annot€itions. 

Character  and  sufficiency  of  evidence  to 
show  pecuniary  loss  to  beneficiary 
in  action  for  death.     1918C,  1122. 

Cfharacter  and  sutficiency  of  evidence 
to  shbw  pecuniary  loss  to  estate  of 
decedent.    1918C,  1111. 

May  finding  of  premeditation  and  de- 
l^eraUon  essential  to  murder  in 
first  degree  rest  upon  evidence  that 
at  the  time  defendant  was  fleeing 
from,,  the  scene  of  another  crime. 
1918C,  666. 

Sufficiency  of  assignment  of  error  as  to. 
1918C,  976. 

General  rule  as  to.     1918C,  868. 

Duty  of  jury  to  accept  uncontradicted  tes- 
timony.    1918C,   889, 

Cause  of  death.    1918C,  1099. 

Proximate  cause  of  death.     1918C,  376. 

Negligence  of  bailee.    1918C,  868. 

Sufficiency  of,  to  sustain  verdict  for  wrong- 
ful death  of  husband  and  father  under 
Federal^  Empteyers'  Liability  Act. 
1918C,  1115. 

In  homicide  case.    1918C,  562. 

Variance. 

In  criminal  cases.    19180,  674. 


'EXCAVATIONi. 

Negligence  in  leaving  telephone  pole  un- 
guarded in  doorvard  where  children  are 
playing.    191 8C)  1063. 
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EXCIiUSTTfi  PBIVILBaBS. 

Annotation, 

Mreach  of  agreement  4n  contract  of 
sale  to  give  the  purchaser  exclusive 
right  of  sale,  as  affeothig  the  rem,' 
edies  of  the  parties.    1918C,  1027. 


ITY  ACT. 

See  llfASTEB  Am)  Sebvant. 


AHB     ADMnraSTBA- 
TORS. 


Competency  of  witness  in  action  by  or 
against,  see  Witnesses. 

Annotation. 

IHity  of  debtor  to  account  for  statute' 
tarred  debt  before  participating  in 

estate  of  creditor.     10 ISO,  619, 

» 

Validity  of  Federal  Reserve  Act  permitting 
national  banks  to  act  as  executors  and 
administrators.     19180,  288. 

Charging  heir  with  claim  against  him 
barred  .  by  Statute  of  .  Limitations. 
1918C,  615. 


FSmBRAIi  RBSERVE  ACT. 

VaUdity  of.     1918C,  283. 


-•-•• 


FSIXOW    SEBVAICTS. 

See  Mastbb  and  Sebvant. 


Carrier's  liability  for  loss  by.    1918C,  658. 


EXEMPI.ARY  DAMAGES. 


See  Damages. 


Am  to  homestead   exemptions,   see  Home- 
stead. 


EXPI.OSIONS  AND  EXPLOSIVES. 

Liability  of  transfer  company  for  loss  of 
goods  by  fire  originating  in  the  ex- 
plosion of  a  firearm  packed  in  the 
goods.     1918C,  658. 


FLOOD. 

Duty  of  master  to  protect  property  of  serv- 
ant from  unprecedented  flood.  1918C, 
899. 


FOOD. 

What  constitutes  keeping  on  hand  for  sale 
colored  oleomargarin  contrary  to  state 
statutes.     1918C,  1150. 


#»» 


,   VIOLEIfT,   AND   ACCI- 
DENTAL MEANS. 

Injury  or  death  of  insured  by.    1918C,  127. 

#•» 

EXTORTION. 

Becovery  back  of  payments  made  as  result 
of.     1918C,  65. 


FORCIBLE  ENTRY  AND  DETAINER. 

Annatatitm. 

Liability  of  landtsrd  who  brings  an  un^ 
founded  action  to  dispossess  ten^ 
ant.     1918C,  323. 

Effect  of  execution  of  lease  in  reversion  on 
landlord's  right  to  maintain  action  to 
disposses  former  tenant.    I9I8C4  1045. 


FALLING  OBJECTS. 

•Presumption  and  burden  of  proof  as  to  neg- 
ligence.    1918C,  1099. 
L.R.A.1918C. 


FORGERY. 

Payment   by   bank    of   forged   paper,    see 

Banks. 
Of  checks,  see  CHECfXS. 

Annotation. 

Is  the  maJcing  of  a  false  instrument 
within  a  crim^inal  statute  directed 
against  the  false  making  of  an  in'- 
strument.     1918C,  119S. 

Padding  a  genuine  pay  roll  as  forgery. 
1918C,    1193. 
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FRATEBHAL   0R6ANIZATX01I8. 

Exclusion  from  public  schools  of  pupils  af- 
filiating with.     1918C,  933. 


FRAUB  AHX>  DECEIT. 

Statute  of  Frauds,  see  Contbacts. 

Wliat  constitiites. 

Statement  by  vendor  that  a  mortgage  on 
the  property  makes  the  purcliase  of  the 
land  a  desirable  proposition.  1918C, 
625. 

Effect;  remedies. 

Liability  of  broker  to  purchaser  for.   1918C, 

102. 
Power  of  equity  in  casft  of.    19 ISC,  55. 
As  ground  for  rescission  of  subscription  to 

stock.     1918C,  839. 


Annotatitm, 

ConsHtuiiaftaUty  of  game  laws  as  af^ 
fected  by  the  fa€€  that  (fame  pro- 
tected is  destructive  of  private 
property.     19XSC,  404. 

Right  of  state  to  protect  wild  beavers 
though  they  are  destructive  to  private 
property.     1918C,  400. 


FRAUDS,  STATUTE  OF. 

See  CoNTRAcrrs. 


#•» 


FR A U J>  U IjEM T  CUM  V  E  Y AV OES. 

Annotation, 

Applicability  of  Bulk  Sales  Law  to 
transfer  to  corporation  or  partner ^ 
ship  organized  to  tahe  over  the 
Jmsiness.      1918C,    932, 

What  transfers  are  within  terms  of  Bulk 
Sales  Law.     191  SO,  920. 


FREEDOM      OF      »« ««^«, 
AND  WORSHIP. 

See  Constitutional  Law. 


FREEznra. 

Of  thumb  in  course  of  employment  as  with- 
in provision  of  Workmen's  Compensa^ 
tion  Act     1918C,  118. 


FUEIi  YARD. 

Taxation    by    municipality    to    maintam. 
1918C,  765. 


«#-•- 


GAMBLIHQ. 


See  Gaming. 
L.R.AJ918C. 


GARBAGE. 

Annotation, 

LiahiHty  of  munioipaUty  for  injury  hy 
employee  engaged  in  removing. 
1918Cf  118S. 

. 

Liability  of  city  for  negligence  in  dispos- 
ing of,  or  in  letting  contract  for  such 
disposal.    1918C,  600. 


GARNISHMENT. 

Annotatifm, 

Oamishment  of  deht  evidenced  "by  ne- 
gotiable paper,     19 ISC,   731. 

Indebtedness    of    maker    upon    promissory 
note  before  its  maturity.    1918C,  727. 


GAS. 

Annotation, 

As  subject  of  larceny,    19 ISC,  680. 


♦  ♦» 


GIFT. 

Annotati<yn, 

Check  or  note  as  subject  of  gift  by 
maker,      1918C,    S40. 

Gift  of  demand  note  with  understanding 
that  it  is  not  to  be  payable  until  mak- 
er's death.     1918G,  338. 


GOING  CONCERN. 

Considering  value  of  property  of  company 
as  a  going  concern  in  fixing  rates. 
1918C,  138. 


GUARANTY. 

Statute  of  Frauds  as  to,  see  Contracts. 
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utnnotation9k 

Mesponsibility  of  puhliaher  to  patrons 
of  advertiser,     19 ISC,  SidO, 

J'otver  of  corporation  organized  for  the 
manufacture  and  sale  of  liquor  to 
enter  into  contracts  of  guaranty  on 
behalf  of  its  customers  or  prospec' 
five  customers.      191SO,    1008, 

Pereanal  liability  of  agent  on.    1918G.  310. 

Effect  of  guaranty  by  magazine  of  adver- 
tisements published  in  its  columns. 
1918C,  818. 

Guaranty  by*  brewing  corporation  of  rent  of 
customer.     1918C,  1001. 

I>uty  to  attempt  to  collect  iiWKk  the  lessee, 
before  bringing  action  on  guaranty  of 
faithful  performance  by  lessee  of  his 
obligation  to  pay  rent.     19180,  1001. 


GITARBtAH  AB  X^ITEM* 

Representation  of  infant  by.     1918C,  152. 


QUABDIAir  AND  WARD. 

Annotation. 

Might  of  gwsndian  t&  eftm^OFrnMse  in-- 
fanVs  cause  of  action  for  personal 
injuries.     IQlSCp   CkS. 

Collateral  attack  on  guardian's  deed. 
1918C,  958. 

Effect  of  fact  that  no  guardian  has  been  ap- 
pointed for  an  infant  in  whose  favor  a 
judgment  has  been  entered,  on  accrual 
of  interest  on  judgment.    19180,  62. 


GUEST. 

Annotation. 

lAdbility  of  oumer  or  operator  of  cra- 
tomohile  for  injury  to  guest. 
1918C,  276. 


Liability  of  owner  of  automobile  for  injury 
to  guest.    19180,  264. 


HABEAS  COBPXTS. 

Annotation. 

Mffect  of  appbiSl  As  stay  of  judgment  in 
habeas  corpus  proceedings.  19180, 
923. 

Effect  of  appeal  with  supersedeas  bond  on 
habeas  corpus  proceeding  to  secure  cus- 
tody of  child.     1918C,  921. 

Mandamus    to    compel    court    which    has 

changed  the  custody   of  a  child   in   a 

habeas    corpus    proceeding   to   provide 

for  its  retention  within  the  jurisdiction, 

pending  appeal.    19180,  921. 

L.R.A.19180. 


Annotation. 

Effect  of  fact  that  habit  relied  upon  as 
ground  of  divorce  was  contracted 
before  the  marrifige.     1918C,  867. 


4i«» 


HABITXTAX  DRUlfKEirilESa.    . 

As  ground   for   divorce,   see  Dxvobce  and 
Sepabation. 


Municipal  liability  for  negligence  of  agents 
in  health  department.     19180,  600. 


HEARIK  G. 

Right  of  convict  to,  before  enforcement  of 
suspended  sentence  for  breach  of  condi- 
tions.   19180,  649. 


Evidence  of,  see  Evidence. 


Death  of  tenant  caused  by  landlord's  failure 
to  heat  premises.     19180,  299. 


#•'»      '    ■■ 


Of  buildings,  see  Buildings. 


An/notation. 

Right  of  heir  to  testify  in  favor  of  the 
estate.     1918C,  918. 


HIGHWAYS. 

Applicability  to  one  transporting  United 
States  mail  of  state  statutes  and  mu- 
nicipal ordinances  rcfiulating  traffic  on 
highways..    19180,  939. 

Contributory  negligence  of  one  injured  by 
overturning  of  automobile  through  al- 
leged defect  in  highway.     1918C,  646. 
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By  tenant,  see  Landlord  and  Tenant. 


-»♦■ 


HOMESTEAD* 

la  e^neraL 

Expiration  of  homestead  rights  of  lessees  of 
land  from  the  state  on  sale  of  such 
land  hy  the  state.     1918C,  431. 

Sufficiency  of  mere  possession  without  title 
to  give  ^mestead  right.    1918C,  431. 


Creditors*  riclits. 

Debts  and  liens  for  purchase  money. 
431. 


19180, 


.     HOMICIDE,    . 

Annotation. 

May  finding  of  premeditation  and  dC" 
liberation  essential  to  murder  in 
first  degree  rest  upon  evidence  that 
at  the  time  defendant  was  fleeing 
from  the  scene  of  another  crime. 

191SC,  see. 

Indictment  for.     1918C,  562. 

Sufficiency  of  proof  of.     1018C,  562. 

Deliljeration ;  premeditation;  wilfulness. 
1918C,  562. 

Effect  of  fact  that  one  is  attempting  to  es- 
cape after  commiesion  of  orime  on  right 
Ol  self-defense.     1918G,  562. 


#>» 


HORSES. 

Liability  of  bailee  for  injury  to.     1918C, 
868. 


#•» 


HUSBAND  AND  WIFE. 

As  to  divorce  and  separation,  see  Divorce 

and  Separation. 
Running    of    limitations    against    married 

woman,  see  Limitation  of  AonoNS. 

Annotations, 

Presumption  and  burden  of  proof  as  to 
pecuniary  loss  in  action  for  death 
of  spouse,     101SC,   lOhO, 

Right  Of  surviving  spouse  to  testify  in 
favor  of  the  estate,     19 ISC,  918, 

Judgment  against  individual  as  Hen 
on  interest  of  tenant  by  entirety, 
1918C,  1016, 

Damages  to  be  awarded  widow  for  death  of 

husband.     1918C,   1115. 
Levy   on   interest  of  man   in  land  held  by 

entirety  with  his  wife.     191 8C,  1009. 

L.R..A.l';)lbC. 


Annotation, 

As  ground  for  discliarge  of  one  em^ 
ployed  in  executive  or  supervisory 
capacity,     191SC,   1088, 


♦«- 


IMPAIRMENT  OF  OBUQATIOHS. 

See  Constitutional  Law. 


#•» 


IMPUTED  NOTICB. 


See  Notice. 


nrCOMPETENCS* 

Annotation, 

As  ground  for  discharge  of  one  em* 
ployed  in  executive  or  superviaory 
capacity,     1918C,  1030, 


mOOMPETENT  PERSONS. 

Opinicn  evidence  as  to  sanity.    191BC,  162. 

Liability  of  sheriff  or  his  bond  for  injuries 
inflicted  upon  prisoner  in  his  custody 
by  insane  suspect  confined  in  the  same 
room.    1918G,  1158. 

Liability  of  broker  effecting  a  sale  to- 
mental   incompetent.     1918G,   162. 

Liability  of  insane  person  for  injuries  com- 
mitted by  him.    1918C,  1158. 


^•» 


INDEBTEDNESS. 

Of  county,  see  Counties. 


INDEFIN ITENESS. 

Of  contract,  see  Contracts. 
Of  verdict    1918C,  715. 


#•» 


In  general,  see  Bonds. 


#•» 


INDEPENDENT  CONTRACTORS. 

Liability  for  negligence  of,  see  Mastxk  and* 
Servant. 

Who  are.     1918C,  600. 
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IKDICTMENT,  Ilf FORBCATIQIT^  JUiU 

COMPI.AINT. 

Variance    between    allegations    and   proof. 

X918C,  574. 
For  homicide.     1918C,  562. 


INDORSEJMOBKT. 


f^orgery  ol,  «ee  Bajj^ks. 


•«4 


INF^KTft. 

In  senerml. 

Guardianship  of,  see  Gtjabdiaw  awd  Wabd, 
Negligence    toward,    generally,    see    Negu- 

OENCE. 

Contributory  negligence  of,  see  Negli- 
gence. 

Imputing   negligence    of   parent   to    ohild. 

1918C,  997. 
Negligence     toward     trespassing    children. 

1918C,  682. 

»  Support. 

Contempt  in  failing  to  obey  decree  to  pay 
money  for  support  of  children.  1918C, 
291. 

Ciiatody. 

Mandamus  to  compel  retention  of  child 
within  jurisdiction  of  the  court  during 
habeas  corpus  proceeding  involving  its 
custody.     1918C,  921. 

Effect  of  appeal  with  supersedeas  bond  on 
habeas  corpus  proceeding  to  seoure  cus- 
tody of  child.    1918C,  921. 

Aotions. 

Annotations, 

Might  of  parent,  guardian,  or  next 
friend  to  compromise  infant's 
cause  of  action  for  personal  in* 
juries,     1918C,  68, 

Might  of  next  friend  to  receive  payment 
of,  and  satisfy,  judgment  recovered 
in  behalf  of  infant,     1918C,  55. 

Conclusiveness  of  decree  affecting.     1918C, 

55. 
ISow     represented;     guardian     ad     litem. 

1918C,  152. 
Compromise    or    settlement   of,    by   father. 

1918C,  55. 
Who  may  receive  payment  and  enter  satis* 

faction  .of   judgment   in   favor   of    in* 

fant.     1918C,  52. 
Authority   of   attorney  employed   by  next 

friend   to   receive   payment   and   enter 

satisfaction   of   judgment   in   favor  of 

isfaiit.    19180,  52. 


INFBINGEICENT. 

Of   trademark,   8e«  Tradbmabks. 
L.R.A.1918C. 


la  general* 

Annotation, 

Injunction  to  eoinpehm  carrier  to  trans* 
port  freight.     1918C,  887. 

Question  whether  bill  praying  injunction  is 
a  bill  of  discovery  or  one  for  release. 
1918C,  769. 

To  prevent  miritipliei^  of  suit.  -1918C,  135. 

Against  attempt  of  officers  of  labor  union 
to  induce  employees  whose  employment 
is  conditioned  on  nonmembership  in 
any  organization,  to  agree  to  join  the 
union.    1918C,  497. 

Against  eaf  orcement  of  illegal  rule  by  labor 
union.    19180,  813. 

Against  criminal  proceedings.  1918G,  135, 
204. 

Effect  of  bill  praying  injunction  againsti 
prosecution  of  action  at  law  until  dis- 
covery can  be  had.    1918C,  769. 

PveUatlnaiy  and  Utterlocntory. 

Dissolution  and  continuance.    1918C,  769. 

Proeednre;  deeraa. 

Effect   of  appearance  to  give   jurisdiction. 

1918C,  497. 
Process  or  notice.    1918C,  497. 
iMfect  of  including  in  decree  relief  against 

acts  not  threatened.     19 180,  497. 


Annotation, 

Liability  of  innkeeper  for  loss  of  goods 
from  check  room,     1918C,  674, 

Liability   for   loss   of   articles   from   check 
room.    19180,  672. 


♦  ♦» 


INNOCENCE. 

Presumption   and  burden   of   proof  as  to. 
19180,  889. 


INSANITY. 

See  INOOMPETENT  PERSONS. 


lNSOI«VENCY. 

Of  bank,  see  Banks. 

Of  corporation,  see  Corporations. 

Receivers,  see  Receivers. 

Priority    of    state    over   general    creditors* 

1918C,  954. 
Right  of  surety  on  bond  of  state  depository 

to  subrogation  to  the  right  of  the  state 

to    priority    over    general    creditors. 

19180,  954. 
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In  general,  see  Disgovebt  and  Inspection. 


INSTRUCTIONS. 


In  general,  see  Trial. 


INSUBORDINATION. 

Annotation, 

Aa  ground  for  discharge  of  one  ettt- 
pioyed  in  executive  or  miperviaory 
capacity,      1918Cy    1080. 


INSURANCE. 

In  s^neraL 

Proof  of  contents  of  policy  by  admission  of 
party  in  writing.    1918C,  060. 

Surrender;   paid-np   p«liey. 

Annotation, 

Bight  of  assignee  of  policy  of  life  in- 
surance  to  exercise  options,  19 ISC, 
670. 

Right  of  assignee  of  policy  to  exercise  op- 
tions.    1918C,  568. 

Stipnlation  against  other  insvranee. 

Annotation. 

Pro  rata  clause  as  a  waiver  of  provi^ 
sion  against  additional  insurantse, 
191SC,  343, 

Effect  of  good  faith  or  mistake  on  part  of 
insured  in  taking  additional  insurance. 
1918C,  341. 

Effect  of  pro  rata  clause  in  policy  as  waiver 
of  provision  against  other  insurance 
without  consent  of  insurer.  19180, 
341. 

Preminms  and  assessments. 

Effect  and  validity  of  order  of  court  making 
assessment.     1918C,  660. 

Proof  of  contents  of  premium  note  by  ad- 
mission of  party  in  writing.  19180, 
660. 

Notice  of  assessment;  sufficiency.  19180, 
660. 

Recovery  of  unearned  premiums  or  assess- 
ments.    1918C,  341. 

Assisnment  of  polioj. 

Annotation, 

Bight  of  assignee  of  policy  of  Ufe^ 
insurance  to  exercise  options, 
1918C,  570. 

Right  of  one  holding  policy  as  collateral  se- 
curitv  to  exercise  options.     1918C,  568. 
L.R.A.19180 


Chans*  oii  beneflelary. 

Effect  of  death  of  insured  before  a  contem- 
plated change  of  beneficiary  is  com- 
pleted.    1918C,  961. 

Waiver  by  company  of  right  to  object  to 
sufficiency  of  attempted  change  of 
beneficiary.     1918C,  967. 

Waiver;  estoppel. 

Anuotation, 

Pro  rata  clause  as  a  waiver  of  pro$H' 
sion  against  additional  insurance, 

191SC,  a4ta^. 

Waiver  by  company  of  right  to  object  to 
sufficiency  of  attempted  change  of  bene* 
ficiary.     191 8C,  967. 

By  receipt,  demand,  or  retention  of  pre- 
miums.    19180,  341. 

By  making  investigation  of  the  loss.  19180^ 
341. 

RIakfl  and  eavoos  of  lajnry  or  death* 


Annotation^ 

War  casualties  tis  within  aocidetU  in* 
surance,     1918C,   130. 

Loss  of  eye  by  lodgment  in  the  artery  of  an 
embolus  due  to  a  bodily  condition  while 
insured  is  under  strain  in  lifting. 
1918C,  101. 

Drowning  by  sinking  of  vessel  by  nib* 
marine.    19180,  127. 

Death  from  erysipelas  following  breaking  of 
scab  on  boil  when  scratched  with  un- 
clean hands.    1918C,  1191. 

External,  violent  and  accidental  means. 
19180,    127. 

Extent  of  reeovery. 

Limiting  total  recovery  to  the  actual  loss 
regardless  of  amount  of  insurance. 
19180,  341. 

Apportionment   or  oentribntion* 

Annotation. 

Pro  rata  clause  as  a  waiver  of  provi^ 
sion  against  additional  insurance, 
191SC,    343. 

Effect  of  pro  rata  clause  in  policy  as  waiver 
of  provision  against  other  insurance 
without  consent  of  insurer.   1918C,  341. 

Application  of  pro  rata  clause  in  insur- 
ance policy  only  where  the  policy  is 
valid.     Idi80,  341. 

Aetiene  on  polioy. 

Question  for  jury.     1918G,  68. 

Guaranty  poUeies. 


Annotation, 
Elevator  insurance. 


101SC,   Sl^ 


Effect  of  stipulation  in  policy  insuring 
against  liability  for  elevator  accidents 
against  liability  for  injury  occurring 
while  elevator  is  in  charge  of  person 
under  certain  age.    19180,  808. 
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Bnrslary  or  theft  insnraaoe* 

Liability  on  policy  insuring  against  loss  by 
burglary,  tbeft,  or  larceny  as  question 
for  jury.    1918C,  63. 


♦  •» 


INTENT. 

Parol  evidence  as  to,  see  Evidewob. 

As  question  for  jury.     1918C,  231. 
As  element  of  crime.     1918C,  039. 


♦  ♦» 


IN'i'lSRjBST. 


As  to  usurious  interest,  see  UsmT. 

Effect  of  default  in  payment  of  interest  on 
note  to  start  running  of  limitations. 
19180,  1015. 

On  judgment  in  favor  of  infant;  effect  of 
fact  that  no  guardian  bad  been  ap- 
pointed for  the  infant.     1918C,  52. 


AnnaUitian. 

JLidbiUty  of  operating  surgeon  for  neg- 
ligent act  of  interne  caring  fwr 
patient.     1918C,  184. 

Liabilitv  of  surgeon  for  negligence  of. 
1918C,  132. 


INTOXICATINO  UQUO|M|. 

Annotations, 

Potcer  of  corporation  organized'  for  the 
manufacture  and  sale  of  liquor  to 
enter  into  contracts  of  guaranty  or 
suretyship  on  hehalf  of  its  oustO" 
mers  or  prospective  customers. 
1918C,  IOCS. 

Power  of  city  to  extend  exercise  of 
licensing  power  beyond  the  cor^ 
porate  limits.     19 ISC,  628. 

Right  to  recover  liquor  license  fee  or 
unearned  portion  theroef  uptm 
adaption  of  legislation  or  regular 
Hon  inimical  to  the  sale  of  intox" 
icating  liquwr.     14fl8C,  24:1. 

Ouaranty  by  brewing  corporation  of  rent  of 

customer.     1918C,  1001. 
Recovery  of  unearned  portion  of  fee  paid 

for  liquor  license  where  city  is  voted 

dry.     1918C,  240. 


INVOLUNTARY   SERVITUDE. 

By    exaction    of    enforced    military    duty. 

1918C,  361. 
L.R.A..U)18C. 


JITNET  BU88E8. 

Effect  on  duty  to  pay  state,  county*  or  mu- 
nicipal license  fee  of  agreement  with 
commanding  oJficer  of  United  States  en- 
campment of  soldiers  as  to  transporta- 
tion of  the  encamped  soldiers.  1918C, 
944. 


JOINT  ADVENTURER. 

Admissibility  of  acts  or  declarations  of  one 
member  against  the  others.  19180, 
497. 


JOINT  CREDITOR  AND  DEBTOR. 

Annotation. 

Rights  of  individual  tort  feasors 
against  wham,  a  joint  verdict  has 
been  obtained,  as  to  new  trial  and 
appeal.      19X8Cf   j9tO, 

Right  of  jotQt  tort  leasors  against  whom  a 
single  verdict  is  rendered^  to  make  sep- 
arate motions  for  a  new  trial.  19180. 
967. 


JOINT  TENANTS. 

Estate  by  entirety,  see  Husband  and  Wife. 


JOINT  TORT-FEASORS. 

See  Joint  Obeditobs  and  De»tobs. 


JUDOE. 

Annotation. 

Purchase  by  judge  at  judicial  sale. 
1918C,  1S7. 

Right  of  judge  who  has  ordered  sale  of 
land  on  partition  to  become  a  purchaser 
at  the  sale.     19180,  152. 


JUDGMENT. 

Interest  on,  see  Inisbbst. 

Collateral  attaok  •»• 

What  constitutes  collateral  attack.     19180, 
55. 


CottcliLsiveiieas  as  to  partii 

As  to  infants.     19180,  55. 
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liien  of  • 

Annotation. 

Judgment  against  individual  as  lien  an 
interest  of  tenant  by  entirety* 
191SC,  1016. 

Judsment  of  other  state* 

As  to  alimony.     10180,  355. 

Diseharge;  satisfaotion* 

Annotation. 

Right  of  next  friend  to  receive  pay- 
ment ^of,  and  satisfy,  judgment  re- 
covered  in  behalf  of  infant, 
1918C,  66. 

Wlio  ma^  receive  payment  and  enter  gatia- 
f action  of  judgment  in  favor  of  infant. 
1918C,  52. 

Relief  against. 

Relief  in  equity  against.    1918C,  56. 


JUDICIAI.  Honoxs. 


See  EviiNENCE. 


JT7DICIAI.  POWER. 

Encroachment     on,     see     CoNdnTuriONAii 

liAW. 


JUDICIAI.  SAJLE. 

On  partition,  see  Partition. 

Annotations. 

Purchase  by  judge  at  judicial  sale, 
1918C,   157. 

Bight  of  bidder  at  judicial  sale  to  be 
heard  upon  question  of  its  con- 
firmation.  19  ISC,   1179. 

Right  of  bidder  at  sale  to  oppose  or  urge 

confirmation.     1918C,  1178. 
Review  on  appeal  of  discretion  in  refusing 

to  confirm  sale.    1918C,  1176. 
Inadequacy  of  price  as  ground  for  setting 

aside  sale.    1918C,  1176. 


JURISDICTION. 

In  general,  see  Courts. 

Effect  of  appearance  to  give;    1918C,  407. 


JURY. 

kPrejudicial  error  in  matters  as  to,  tee  Ap- 
peal AND  Ebbor. 
L.R.A.1918C. 


Annotation. 

Impeachment  of  nonunanim4>us  verdict 
by  affidavits  or  testimony  of  dte- 
senting  jurors,     191SC,   l'^9. 

Testimony  or -affidavits  of,  to  impeach  ver* 
diet.     1918C,   145. 


#•» 


JUSTICE  OF  TH£  PEACE. 

Prohibition    to    compel    justice    to   dismiss 
criminal  prosecution.    1918C,  204. 


♦♦ 


ULBOR  OROAMIZATIONS. 

As  .to  strikes,  see  Sisncfis. 

Annotations. 

Right  of  labor  union  to  enforce  rules 
as  to  the  minimum,  number  of  em' 
ployees.    1918C,  S17. 

Validity  of  statute  or  ordinance  against 
picketing.      191SO,   2S». 

Injunction   against.     1918C,   497,   813. 

Admissibility  against  organization  of  dec- 
larations and  conduct  of  organizer. 
1918C,  497. 

Right  of  workingmen  to  organize;  limita- 
tions  on.      1918C,   497. 

Liability  of  agents  of  labor  union  in  in- 
stigating a  strike.     1918C,  497. 

Forbidding  use  of  sidewalks  for  picketing. 
1918C,  277. 

Validity  of  rule  of  labor  union  that  to  se- 
cure union  labor  not  less  than  a  speci- 
fied minimum  number  must  be  em- 
ployed.   1918C,  813. 


UkCHSS. 

To  bar  action,  see  Ltmitatioic  of  Actions. 


*#-•- 


I^NDLORD  AND  TENANT. 

CorenaiLts. 

Covenant  to  pay  taxes;  Federal  income  tax 
as  within  scope  of.     1918C,  1189. 

Terms;  holdiue  over;  T«ttewaL 

Annotations. 

Tenant  holding  part  only  of  premises 
after  expiration  of  term.  191SC. 
120. 

Right  of  assignor  of  lease  as  against 
the  assignee  to  the  renewal  of  the 
lease  upon  the  expiration  of  the 
term.     191SC,  1061. 

Effect  of  retention  by  tenant  holding  over 
of  part  only  of  the  premiaea.  191SC, 
118. 
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Kight  of  assignor  of  leasehold  to  seeare  a 
renewal  of  tlie  lease  for  his  own  bene- 
fit as  against  the  assignee.  191 8C, 
1045. 

» 

Tennination  of  loaae;  eviotlMU 


Annotation* 

Eviction    hy    interference 
leasee.     191SCf   Oi, 


tDitih     9Ub» 


Eviction;  quiet  enjoyment.  1918C,  69^  118, 
319. 

Aaalgiuiient  of  lease* 

Annotation, 

Right  of  assignor  of  lease  as  against 
ihe  assignee  to  the  reneu>al  of  the 
lease  upon  the  expiration  of  the 
term.     191SC,    1061, 

.Right  of  assignor  of  leasehold  to  secure  a 
renewal  of  the  lease  for  his  own 
benefit  as  against  the  assignee.  1918C, 
1045. 


Insurance  against,  see  Inbukanob. 

AnnotaHon* 

WateVf  gaSf  and  electrieity  as  subjects 
of  larceny,      IQlSCf  tiSO, 

Liability  for  larceny,  of  water  consumer 
who,  by  false  connection,  carries  water 
around  his  meter  and  consumes  it  on 
his  property.     1918C,  677. 

Presumptions  on  appeal  from  conviction. 
1918C,  577. 


See  Landlobd  and  Tenant. 


UBOAI.  PR0CEEDIK08. 

Injunction  against,  see  Injunction. 


Bights  and  Ualiilities  of  parties 
generallj. 

Annotation, 

J>uty  of  party  to  lea^e  to  frUnimlte 
damages  due  to  a  "breach  of  con* 
tract  by  the  other  party  thereto, 
1918C,   910, 

Duty  of  party  to  lease  to  minimize  damages 
from  breach  by  other  party.  1918C, 
907. 

Estoppel  to  dispute  landlord's  title.  1918C, 
118. 

Iiialiillty  for  injury  liy  defeotiTo  or 
danserovs  ooaditiom  of  proaUsos. 

liability  of  tenant  for  injury  to  third  per- 
B(Mis  occasioned  by  condition  of  prem- 
ises.    1918C,  297. 

Liability  of  landlord  where  lessee  is  in  en- 
tire possession  and  control  of  the  prem- 
ises.   1918C,  297. 

Death  of  tenant  caused  by  landlord's  failure 
to  heat  premises.    1918C,  299. 


Guaranty   of  payment  of  rent  by  tenant. 

1918C,  1001. 
Effect  of  eviction  of  tenant  from  part  of 

the  premises.    1918C,  118. 

Bo-oatry}  reoo.TOV3F  of  poaaesalo«« 

Annotation, 

XAmhitUy  of  landlord  who  brings  m^  ttn- 
founded  aeHon  to  dispossess  ten^ 
ant.     191SC,  329. 

Effect  of  execution  of  lease  in  reversion  on 
landlord's  right  to  maintain  action  to 
dispossess  former  tenant.    1918C,  1046. 

L.lT.A.lf>18C. 


^•o 


liSaiSULTIVE  JOUBKALS. 

In  general,  see  Statutes. 

What  are.     1918C,  482. 

Judicial  notice  as  to.     191 80,  482. 

Admissibility  in  evidence.    19180,  482. 


LEGISLAT0BE. 

Eslation  of  courts  to,  see  Ooxtbts. 

Imposing  upon  property  owners  costs  of 
connecting  their  premises  with  public 
sewerage  system.     19180,  254. 

Right  of  legislature  to  make  something  a 
public  utility  which  is  not  in  fact  such. 
19180,  ^49. 


LEVT  AKD  SEIZITBE. 

Levy  on  interest  of  man  in  land  held  by 
tirety  with  his  wife.     19180,  1009. 


I£WDM£SS. 

Libel  or  slander  in  charging,  see  Libel  and 

SUkNDEB. 


LIBEL  AND    SLANDEB. 

In  Konoral. 

Settlement  of  claim  for  damages  from  libel 
as  consideration  for  note.    19180,  121. 
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Wliat  actionable. 

Charge  of  adultery.     191 8C,  96. 
Of  women.     1918C,  121,  645. 
Attributing      to      another      uncontrollable 
sexual  desire.     1918C,  121. 

Actions;   defenses. 

Presumption  and  burden  of  proof  in  action 

for.     1918C,  96. 
Running  of  limitations  against  action  for. 

1918C,  121. 
Recovery  of  exemplary  damages.    1918C,  96. 
Mental    anguish    as    element    of    damages. 

1918C,  96. 
Effect  of  proof  of  actual  malice  to  enhance 

compensatory  damages  for  libel.  1918C, 

96. 


lilCENSE. 

Negligence  aa  to  licensees  generally,  see 
Negligence. 

From  public. 

Recovery  of  unearned  portion^  of  license  fee, 
see  Assumpsit. 

For  sale  of  intoxicating  liquor,  see  In- 
toxicating Liquors. 

For  operation  of  jitney  busses,  see  Jitney 
Busses. 

Annotations. 

Potuer  of  city  to  extend  exercise  of  taX' 
ing  or  licensing  pouter  beyond  the 
corporate  limits,     IPfSC,  628. 

Privilege  or  occupation  tajc  on  rights 
issuing  out  of  or  connected  tdth 
real  property  as  a  property  tax 
within  ttie  constitutional  provision. 
X91SC,   898. 

Injunction  against  prosecution  for  doing 
business  without  a  license.    1918C,  135. 

Right  of  municipality  to  impose  tax  on 
business  outside  of  its  boundaries. 
1918C,  522. 

Discrimination  between  establishments  out- 
side of  city  limits  which  maintain 
offices  within  the  city  and  similar  es- 
tablishments which  do  not  maintain  of- 
fices within  the  city.     1918C,  522. 

Including  expense  of  municipal  supervision 
over  the  particular  business  in  addi- 
tion to  the  expense  of  issuing  the  li- 
cense.    19180,  622. 


#•» 


IiIENS. 

Of  judgment,  see  Ju]MU£CNT. 

In  general. 

Effect  of  invalidity  of  'special  remedy  for 
enforcement  of  lien  on  validity  of  stat- 
ute creating  a  lien.     1918C,  ^4. 

For  repairs  and  Work  on  artesian  well. 
IftlBC,  1022. 

L.R.A.1918C. 


Priority. 

Priority  between  mortgage  and  otber  lien, 

see   MOBTOAGE. 

When  lien  created  by  statute  which  pror 
vides  for  filing  takes  effect.  19180, 
1022. 


LIFE  INSmRAKCE. 

See  INSUEANCG. 


#•» 


UFE  TABLES. 

Annotation. 

Admissihility  and  use  of,  in  detMi  aty 
lions.    1018Cy  X07X. 

Judicial  notice  of.    1918C,  1063. 
Admissibility  in  evidence.     1918C,  1063. 


-•-»■ 


LIMITATION  OF  ACTIONS. 
In  general. 

Annotations. 

Duty  of  debtor  to  Ojccount  for  statute 
liarred  debt  before  participating  in 
estate  of  creditor.    1918Cf  619. 

Right  of  lien  creditor  to  set  up  Statute 
of  lAmitations  against  other  credi- 
tors  of  his  debtor.     1918C,   1020, 

Deducting  from  interest  of  heir   in  estate, 
.   claim   against   him   barred   by   limita- 
tions.    1918C,  815. 
Who   may   set   up   defense   of   limitations. 
1918C,   1015. 

Laelies. 

Delay  in  applying  for  relief  from  wrongful 
use  of  trademark.    I918C,  1039. 

"Wlien  atatnte  rans. 

—  in  general. 

Action   on   negotiable    instrument.      19 180, 

1016. 
Action    for    injury    to    patient   burned   by 

X-ray  machine.     1918C,  981. 

—  effect  of  fratid. 

Effect  of  fraud  of  physician  in  minimized 
character  of  injury  from  X-ray  bum 
on  running  of  limitations.    191  St),  981. 

^m  eVeet  of  oo^ortnve. 

Annotation. 

StatfttOTif  retivoval  o/  disaMtity  of 
coverture  as  repetUing  exception  in 
Statute  of  XAmittetions  in  favor  of 
married   women.     1918Cf    193. 

Effect  of  married  woman's  acts.  191SC, 
191. 
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laiemiyiioa  p£  statute^ 
bar. 

—  bj  suit. 


reaaoTal  of 


Annotation, 

SuBpenaitm  of  operation  of  statute  •  of 
limitations  as  incident  to  f/rant  or 
denial  of  eqaiUOfle  relief,  19 ISC ^ 
12S. 

Effect  of  action  against  person  slandered  to 
enjoin  collection  of  a  note  given  in 
consideration  of  the  slander  to  bus- 
pend  running  of  limitations  against 
claim  for  damages  from  the  slander. 
1918C,  121. 

Amendments.    1918C,  1115. 

^— by  promise  or  acknowledgment. 

What  constitutes.     1918C,   1015. 


U>YB  Am  AFFiSCTIOV. 

Annotation. 

As  consideration  for  executory  promise 
to  pay  existing  debt  of  another, 
191SC,  643, 


n  »# 


See  PosTonriCE. 


MAIiIOB. 

As  ground  for  reeovery  of  exemplary  dam- 
ages.    191 8C,  96. 


UMTTATIOH  OF  IKBlTBTEBirCSS. 

Of  county.    1918C,  313. 


♦^ 


UMlTAnON  OF  IiIABXUnr. 

JkM  ta  fretgkt,  see  Caaubml 


IiIVE  STOCK. 

Transportation  of,  see  Carbiebs. 


^■»»' 


IiOANS. 

Usury  in,  see  Usury. 

Annotation, 

Might  to  recover  baek  money  loaned 
for  the  purpose  of  heing  used  in  an 
illegal  transaction  or  with  Icnowl" 
edge  of  horrower^s  intention  so  to 
use  it.     1918C,  24t9. 


ICAUCIOUS  PBOSECimOH. 

Annotation. 

Liability  of  landlord  who  brings  an  un» 
founded  aetien  to  Oimoeayee  ten- 
ant.     1918C,  323, 


mt*  II  1.^1 


VA£PRAOTXCE. 

See  Physicians  and  Surgeons. 


HAKAOBR. 

Powers  of  manager  of  corporation.    1918C, 
1001. 


#»» 


MAKBAKUS. 

In  semeraL 

To  enforce  mere  contractual  duties.    1918C, 

410. 
Existence  of  other  remedy.    1918C,  410. 

To  oonnty,  towAy  or  mnniaipal  of- 
fieere. 

Annotation, 

Mandamus  to  compel  issuance  of  bonds 
of  municipality  or  other  public  cor^ 
poration,      1918C,   414, 

To  compel  delivery  of  improvement  bonds  in 
payment  for  stock  improvement. 
1918C,  410. 

Procedure;  bearing. 
IiOST  INSTRUMENTS.  Refusal  of  mandamus  to  compel  relief  by 

court    for    which    no    application    has 
Becovery  on  lost  certificate  of  deposit  with-  been  made  to  the  court.    1918C,  921. 

out    giving    indemnity    bond.      1918C,    Limiting  pleading  or  written  allegations  to 


liOCAI.  LEGISLATION. 

Bee  Statutes* 


680. 

X.R.A.1018C. 


the  writ  and  answer.     191 8C,  410. 


1232 


COMBINED  INDEX  TO  NOTES  AND  CASES. 


MAROIKAI.  KOTATZON8. 

Effect  on  maturity  of  note  of  marginal  no* 
tation  that  specified  sums  are  to  be 
paid  on  designated  dates.     1918C«  345. 


[  TemitiuitloB   of  relation;   diaeliaTge* 


"•i^ 


As  to  divorce,  see  Divorce  and  Sepakation. 

Annotation, 

Effect  of  testamentary  provision  re» 
stricting  widow  to  enjoyment  dtcr- 
ing  widotvhoodf  upon  quantum,  of 
estate  taJcen  Ity  Her,     1918C,  861* 

Condition  ia  will  agaixist.    1918C,  856. 
Illegality  of  contract  affecting.    1918C,  33I« 


MASTER  AND  SiSRVANT. 

In.  generaL 

Proof   of   servant's  deelaratiens,    see   Evi- 
dence. 
As  to   labor   organization,  see  Labob  Ob- 

QANIZATIONS. 

Annotations, 

Duty  and.  liaMlUy  of  master  as  to 
goods  of  servant  who  lives  on  the 
prentises,     iOlSC,  900, 

Contract  hy  employer  to  protect  em- 
ployee from  personal  violence  hy 
strikers,     1918Cy  929. 

Presum^ption  from,  containing  in  ein- 
ployer's  service  after  the  expiration 
of  the  original  term,     '1918C,  706, 

Duty  of  master  to  protect  property  of  serv- 
ant.    1918C,  899. 

Agreement  by  master  to  protect  his  serv- 
ant against  striking  employees.  1918C, 
925. 

Authority  to  employ  servant.    1918G,  1198. 

When  relation  enlsts* 

Annotation, 

Responsibility  of  oicner  of  motorcycle 
for  its  negligent  operation  hy  an* 
other.    1918C,  656, 

For  purpose  of  fixing  master's  liability  to 

servant.     1918C,  925. 
For  purpose  of  holding  master  liable  for 

servants'  acts.     1918C,  132,  715. 

Wases. 

Effect  of  statute  giving  preference  to  wage 
claims  in  case  of  insolvency,  on  state's 
right  to  priority  for  repayment  of 
fimds  deposited  in  bank  which  became 
insolvent.     1918C,  954. 

L.R.A.1918C. 


Annotations, 

Rresum.ption  from  continuing  in  em- 
ployer*s  service  after  the  expira- 
'  tion  of  the  original  term.  1918C, 
706. 

Grounds  or  jusUfieation  for  discharge 
of  one  employed  in  executive  or 
supervisory        capacity,  1918C, 

lOSO. 

Presumption  that  one  employed  for  a  year 
who  continues  in  service  after  its  ex- 
piration, is  to  serve  for  another  vear. 
1918C,  704. 

Duty  of  one  wrongfully  discharged  from  an- 
other's service,  to  credit  on  his  claim 
'  value  of  his  services  in  a  business  of 
his  own  which  proves  to  be  unprofit- 
able.    1918C,  704. 

Right  of  jury  to  eobsider  in  action  for 
wrongful  discharge  question  of  serv- 
ant's breach  of  contract  in  absence  of 
evidence  of  terms  of  contract.  1918C, 
704. 

Grounds  for  discharge  of  general  superin- 
tendent.    1918C,  1027. 

Effect  of  disimissal  ef  employee  where  a 
just  cause  therefor  exists  but  another 
-cause  is  assigned.     19180,  1027. 


Idabllity  Konorally  for  injnry  to 


As  to  workmen's  compensation,  see  Work- 
men's    Compensation. 

Prejudicial  error  in  admitiisir  of  evidence 
in  action  for  injury  to  employee. 
1918C,  376. 

Effect  of  infant's  rights,  of  compromise  by 
father  of  cause  of  action  for  personal 
injuries  to  infant.     1918G,  55. 

liiabllitj  under  Federal  Rmplojers* 
liiablUty   Act. 

Annotation, 

Applicability  of  the  Federal  Employer's 
Liability  Act  to  injuries  tHthin  ad- 
m,iralty  jurisdiction.     1918C,  474. 

« 

Effect  of  Federal  Employers'  Liability  Act 
on  right  to  grant  award  under  state 
compensation  act.     1918C,  439. 

Applicability  to  employees  on  ocean-going 
ship  owned  by  interstate  railway  car- 
riers, of  the  Employers'  Liability  Act 
1918C,  451. 

What  constitutes  a  railway  within  meaning 
of  Employers'  Liability  Act.  191 8C, 
640. 

Pecuniary  Jnterest  of  paxeat  which  will 
sustain  action  under  Federal  Employ^ 
ers'  Liability  Act  for  death  of  son, 
191 8C,  1052. 

Necessity  of  pleading  pecuniary  loss  which 
plaintiffs  expect  to  prove  under  Fed- 
eral Employers'  Liability  Act  191 8C, 
1115. 
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Sufficiency  of  evidence  to  sustain  verdict  for 
wrongful  death  of  husband  and  father 
under  Federal  Employers*  Liability  Act. 
1918C,   1116. 

Damages  to  be  swarded  widow  and  child 
for  death  of  husband  and  father. 
1918C,  1115. 

£flbct  of  contributory  negligenoe.  1918C, 
1052, 

Auunptioa  of  Hok* 

Assumption  of  risk  by  car  inspector  who 
fails  to  jplace  a  blue  flag  as  required  by 
rule  habitually  disregarded  when  going 
between  cars.     1918C,  376. 

Contrlbifttosy  nec^igonce. 

Annotation. 

Negligence  in  going  tvithout  previous 
notice  under  or  between  cars  liable 
to  be  moved  at  any  time,  19 ISC, 
380. 

Effect  of  contributory  negligence  under 
Federal  Bmployert'  Liability  Act. 
1918C,  1052, 

Contributory  negligence  of  Infant.  1918C, 
1052. 

Disobedience  of  rule. 

Failure  of  car  inspector  to  obey  rule  as  to 
placing  blue  flag  when  going  under- 
neath cars.    1918C,  37d. 

Fellow  aexraataf  .^lutmso  of  mlo  by 
atatnte. 

What  constitutei  i^  railwav  withim  meaning 
of  Employers'  Liability  Act.  1918C, 
640. 

Iiiability  of  maater  for  aota  of  aerr- 
ants  or  independent  oontraotors. 

—  for  aeta  of  servant* 

Liability  of  municipality  for  injury  by  em- 
ployees, see  Municipal  Coj^oRATioiffi. 

Presumption  that  servant  was  acting  with- 
in scope  of  authority.    1918C»  715. 

Liability  for  negligent  operation  of  motor- 
cycle furnished  by  employer,  while  serv- 
ant is  riding  to  his  home  after  ex- 
piration of  Working  hours.    1918C,  654. 

—  for  aets  of  independent  eontraotor. 

Liability  where  injury  arises  from  the 
dangerous  character  of  the  work  being 
done.     1918C,   10^3. 

Who  are  independent  contractors.     1918C 
600. 


MATtJRITY. 

Of  note,  see  Bnxs  and  Notes. 


MBAltlKO. 

Parol  evidence  as  to,  see  Evtdibnob. 
L.R.A.1918C. 


-  MmVAIi  AlfGtnSK* 

Damages  for,  see  Damages. 


Duty  to  licensee  accompanying  purchaser. 
1918C,   179. 


MIUTARY  CAMP. 

Effect  on  duty  to  pay  state,  county,  or  mu- 
nicipal license  fee  of  agreement  with 
commanding  officer  of  United  States  en- 
campment of  soldiers  as  to  transporta- 
tions of  the  encamped  soldiers.  1918C, 
944. 


MIUTIA. 

Annotation* 

JPotcer  of  state  under  Federal  Coneti^ 
tution  to  legislate  with  respect  to 
arm/y  and  navy.     19 ISC,  307. 

Effect  of  Congressional  autliority  under 
Federal  Constitution  to  raise  armies,  of 
constitutional  provisions  concerning 
the  militia.    1918C,  361. 


Duty  of  lessee  to  minimize  daniages  caused 
by  breach  of  agreement  by  sublessee. 
1918C,  907. 


MISTAKE. 

Annot4Uion. 

Right  to  recover  payment  made  to 
third  person  under  a  m.ista1ce  as  to 
the  validity  of  the  ohlifjat'ttn  of  tff 
payor  to  the  party  in  whose  behalf 
it  was  made.     19 ISC ^  177. 

Recovery  back  of  payments  made  under. 
1918C,  173. 


MITIGATION. 

Of  damages,  see  Damages. 


<e«^ 


I 


MOBS  AND  RIOTS. 

Annotation. 

What  is  a  mob  or  riot  for  the  act  of 
which  a  municipality  is  liable. 
191SC,  239. 


78 


Municipal  liability  for  act:?  of.    1918C,  231. 
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Annotation. 

Admisaihility  and  use  off  in  death  ac- 
tions,     l^iao,  1071. 

Judicial  notice  of.     1918C,  1063. 
Admissibility  in  evidence.     1918C,  1063. 


-•-»- 


MORTGAGE. 

In  s^neral. 

Right  of  judgment  creditor  having  a  lien  on 
mortgaged  property,  to  set  up  de- 
fense of  limitations  against  action  of 
mortgagee  on  note  and  mortgage. 
1918C,  1015. 

Fraud  in  statement  by  vendor  as  to  effect 
of  a  mortgage  on  the  property.  1918C, 
625. 

Effect  of  possession  of  mortgaged  land  by 
the  mortgagee  with  the  consent  of  the 
mortgagor  to  toll  Statute  of  Limita- 
tions.    1918C,  1015. 

Effect  of  reservation  in  mortgage  securing 
note,  of  option  to  pay  part  of  the 
amount  due  at  any  time  mortgagor 
may  elect.     1918C,  727. 

Effect  of  mortgage  to  pass  interest  or  es- 
tate in  the  mortgaged  premises. 
1918C,  '1022. 

VaUdity. 

Mortgage  of  interest  of  one  in  possession 
under  unrecorded  executory  contract 
for  purchase.     1918C,  780. 

Consideration  for.     1918C,  244. 

Frioritj. 

Annotation, 

l^riority  over  mortgage  of  statutory 
lien  for  worJc  not  heneftcial  to  the 
property,  done  in  the  exercise  of 
police  power.     1918C,  1024. 

Giving  statutory  lien  priority  over  a  mort- 
gage recorded  before  enactment  of 
statute  creating  the  lien.     1918C,  1022. 

Superiority  of  equity  of  one  purchasing 
from  another  in  pOECsesstOn  of  land  his 
rights  under  an  unrecorded  executory 
contract  for  the  purchase  thereof,  to 
claim  of  one  to  whom  the  holder  of  the 
executory  contract  gave  a  mortgage. 
1918C,  780. 

Priority  between  mortgage  and  statutory 
lien  for  repairs  on  artesian  well. 
iniSC,   1022. 

Priority  between  mortgage  and  lien  cre- 
ated under  the  police  power,  in  favor 
of  a  public  agency,  for  doing  something 
for  the  owner  which  he  fails  to  do, 
and  which  the  law  makes  it  his  duty 
to  do.     1918C,  1022. 

L.R.A.1918C. 


S«tlaf«otioa$  cU«oli«rse« 

Annotatifm. 

Who  may  make  a  tender  which  irUI 
discharge  the  lien  of  a  mortgage. 
X91SC,   186. 

Tender  of  mortgage  debt  by  one  other  tiian 
the  mortgagor.     1918C,  181. 


*#-•- 


MOTOBCYCIiES. 

Annotationn. 

Responsihility  of  owner  of  motorcyde 
for  its  negligent  operation  by  an- 
other.    191SC,   656. 

Liability  of  master  for  negligence  of  aen*« 
ant  in  use  of.    1918C,  654. 


MUIiTZPIiS      BBSEOBWOE      8TBUG- 

TURXfS. 

Annotations. 

As   violation   of  restrictive   covenanJts. 
1918C,    873. 

As      violation      of     restrictive     covenant. 
1918C,  809. 


■im  »ii  I II 


MUIiTIPUCITT  OF  SUITS. 

Injunction  to  prevent,   see   iNJUNcnoN. 


MUNICIFAIi  GORFC^KATIOHS. 

In  generml. 

Bonds  of,  see  BoWBS. 
Power  as  to  license,  see  LicacwSE. 
Operation  of  waterworks  plant  by,  see  Wa- 
ters. 

Liability  of  surety  on  bond  of  city  clerk. 
1918C,  315. 

Ordinances;  validity. 

Regulations  as  to  buildings,  see  BuiLomos. 

Annotations. 

Applicability  of  municipal  regulations 
to  th^se  engaged  -in  handling 
United  States  mail.      1918C,   944>. 

Power  to  compel  oanneetitm  of  prop- 
erty  uHth  public  sewer.  1918C, 
268. 

Validity  of  segregation  ordinance  pro^ 
hibiting  persons  of  different  race 
or  color  from,  living  in  sam^  local- 
ity.     1918€^  »2a. 

Validity  of  ordinance  against  picketing. 
1918C,  282, 
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Necessitj  qi  miaetiag  crdinkveer  in  the  form 

of   penal   laws   or   ordinances.     1918C, 

254. 
Aj;>plicability    of    traffic    ordinajioe   to    one 

transporting      United      Statea      mail. 

1918C,  939. 
Power    to    prevent    use    of    sidewalks    for 

picketing.     IWSC,  277.  * 
Imposing   upon    property    owners    costs   of 

connecting .  their  premises  with  public 

sewerage  system.    19 180,  254. 
Necessity   of  criminal   intent  to  conviotion 

for  violation  of  ordinance.    1918C,  939. 

IdabUHjr    tmr   daiaagwu 

Annotations. 

What  is  a  mob  or  riot  for  the  act  of 
which  a  munioipality  is  liable, 
lOlSC,  239. 

Xiability  of  municipality  for  injury  by 
em^ployee  engaged  in  removing  ref- 
use.     191SC,  1188. 

Killing    by    mob;    what    oonstitutea    mob. 

19180,  231. 
Negligence  in  removal  of  ashes  and  refuse. 

19180,  1181. 
Negljf^ence  in  disposing  of  garbage,  or  in 

letting     contract    for     such    disposal. 

19 180,  600, 
<2uestion  whether  negligent  person  Was  an 

independent  contractor  or  a  servant  of 

the  city.     1918C,  600. 

ILn  to  tVz^g. 

Annotation. 

JPotper  of  City  to  extend  exercise  of  taa^ 
ing  potter  beifond  the  corporate 
Umits.      19180,  <f93. 

Power  to  tax  for  establishment  Awi  SB«lllte- 
nance  of  coal  and  fuel  yard.  19180, 
765. 


^#-»^ 


See  Homicide. 


MUTUAI.  TEL£ytLONE  XOMPANT. 


See  Tbl£phone6. 


MATOKAI.  BANKS. 

In  general,  see  Banks. 

Validity  of  Federal  Reserve  Act  permitting 
national  banks  to  aet  as  trustees,  ex- 
ecutor, administrator,  or  registrar  of 
stocks  and  bonds.    19180,  283. 

Ii.R.A.19180. 


In  t^Ttteral, 

Liability  of  charitable  institution  for,  see 

OUABniES. 

Estoppel  by,  see  Estoppei^. 

When  Statute  of  Limitations  begins  to  run, 

see  Limitation  of  Actions. 
Of  master  or  servant,  see  ^Iast£b  and  Sebv- 

ANT. 

Of  independent  contractor,  see  Mastes  and 
Servant. 

Liability  of  agent  for.     19180,  875. 

DaiLseroas  agencies. 

Negligence  in  use  of  aut<NBohile,  see  At7T0< 

MOBILES. 

Liability  for  servants'  n^ligence  as  to. 
19180,  664. 

Dangorons  premises;  injuries  to  chil- 
dren. 

Liability  of  landlord,  see  Landlobd  and 
Tenant. 

Duty  of  landholder  to  licensee.     19180,  179. 

Duty  of  merchant  to  persons  accompany- 
ing intending  buyers.     19180,  179. 

Death  of  child  falling  into  pond.  19180, 
682. 

Excavations.     19180,  1063. 

On  highway. 

In  use  of  automobile,  see  Automobiles. 

Applicability  to  one  transporting  United 
States  mail  of  state  statutes  and  mu- 
nicipal ordinances  regulating  traffic  on 
highways.     19180,  939. 

CeHtrilnitory  neKUg^aoe. 

—  in  KcneraL 

Of  passenger,  see  Cabbiebs. 

Of  servant,  see  Masxeb  and  -Sesvant. 

When  contributory  negligence  a  defense. 
19180,  169. 

In  failing  to  anticipate  the  contingency  of 
another's  negligence.     19180,  160. 

Of  inmate  of  jail  in  failing  to  see  that  an 
insane  suspect  confined  in  the  room 
with  him  was  searched.     19180,  1158. 

Negligence  of  one  who  enters  a  pleasure  au- 
tomobile driven  by  one  known  to  be  in- 
toxicated.    19180,   646. 

—  of  infants  or  their  parents. 

Of  infant  employee.     19180,  1052. 

Of  child  three  and  one  half  years  of  age. 

19180,  1063. 
Of  parents.     19180,  1063. 

—  on  highigraj* 

As  to  injury  from  defects  in  highway,  see 

Highways. 
At   railroad   crossing,   see  Railboads. 

*-  impnted. 

Imputing  negligence  of  father  to  ten-year- 
old  son.     19180,  997. 
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Of  note,  see  Bnxs  and  Notbs. 


NEGROES. 

Civil  rights  of,  generally,  see  Civil  Rights. 

Validity  of  ordinance  prohibiting  colored 
persons  from  residing  in  any  block  in 
which  the  majority  of  the  residences 
are  occupied  by  white  people.  1918C, 
210. 


HOBMAI.  8CHOOUI. 

Right  of  municipality  operating  water- 
works plant  to  furnish  water  free  to 
state  normal  school.     1918C,  405. 


VnSW  PROBCISE. 

To  interrupt  Statute  of  Limitations.  1918C, 
1015. 


KEW  TRIAL* 

Annotations. 

Rights  of  indivMtial  tortfeasors  against 
whom  a  joint  verdict  has  been  oh' 
tainedf  as  to  new  trial,  191SC, 
970, 

Impeachment  of  nfmunanimous  verdict 
hy  affidavits  or  testim,ony  of  dis- 
sewHng  furors,     1918C,  149, 

Right  of  joint  tortfeasors  against  whom  a 
single  verdict  is  rendered,  to  make 
separate  motions  for  a  new  trial. 
1918C,  967. 

For  passion  or  prejudice  of  jury.  1918C, 
1158. 

Affidavit  of  jurors  to  impeach  verdict. 
1918C,  146. 

#•» 


HOTTOE. 

In  general. 

Of  injury  to  property  shipped,  see  Cabbi- 

EBS. 

Record  as  notioe,  see  Rbcobdb  asb  Reoobd- 
ING  Laws. 

Necessity  of,  in  injunction  suit.  1918C, 
497. 

Right  of  convict  to  notice  before  enforce- 
ment of  suspended  sentence  for  breach 
of  conditions.    1918C,  549. 

Sufficiency  or  validitv  of  notice  of  assess- 
ment.    1918C,  660. 

Imputed  notice* 

AnnotaUon, 

AgenVs  'knowledge  of  defense  to  hiU  or 
note  belonging  to  Him  and  indorsed 
or  transferred  by  him  to  his 
principal f  as  affecting  tlie  latter* s 
character  as  a  bona  fide  holder, 
1918C,  902. 

Knowledge  of  officer  or  agent  of  corpora- 
tion.    1918C,  901. 


♦-»♦■ 


mnsAircEs* 


Wliat  are. 


HEXT  FRIEND. 

Annotations, 

Right  of  to  com,promise  infant's  cause 
of  action  for  perstmal  injuries, 
191SC,  68. 

Right  of  next  friend  to  receive  pay- 
mefU  off  and  tati^fy,  judgment,  re- 
covered in  behalf  of  infant,  1918C, 
55. 

« 

Right  of  next  friend  to  receive  satisfac- 
tion of  judgment  in  favor  of  infant. 
1918C,  52. 


Annotatifm, 

Oil  refinery  as  nuisance,    1918C,  230, 

Oil  refinery  as  a  nuisance.     1918C,  227. 
Question  whether  use  of  land  which  is  in 
itself  lawful  is  a  nuisance.    1918C,  227. 

Defenses. 

Care  in  operating  business.    1918C,  22T. 


ITEXT  OF  KIN. 

Annotation, 

Right  of  next  of  Tdn  to  testify  in  favor 
of  the  estate,     1918C,  918. 

Competency  as  witness  in  favor  of  estate. 

1918C,  911. 
L.R.AJ918C. 


NURSE. 

Annotation. 

Liability  of  operating  surgeon  for  neg^ 
ligent  act  of  hospital  nurse  caring 
for  patient,     1918C,  134, 


OCCtnPATION  TAX. 


See  License. 
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Bond  of,  see  Bomw. 

Of  private  corporation^  see  Cobpqbations. 

Tax  officers,  see  Taxes. 

CompeiuiatioB. 

Protfision  for  compensation  of  addU 
tional  deputy  or  assistant  an  viola" 
tion  of  constitutional  inhibiHon  of 
i7ic7^ase  of  officer^s  salary  dvring 
tf^rm.      191-SO,  (%ei. 

IPaynient  made  to  de  facto  officer  as  de- 
fense  to  an  action  for  salary  hy  de 
Sure  offioer*      X9XSO,  ^73. 

Increase  or  reduction  during  term.     19180, 

558. 
Effect    of    payment    to    de    facto    officer. 

1918C,  370. 

liUlbmtios. 

Annotation. 

Civil  liability  of  -officer  for  injury  in* 
fHcted  by  prisoner  in  his  custody 
upon  another  prisoner,  19  ISC, 
1163. 

liiability  of  nnmlcipal  officer  in  damages  to 
private  person  for  failure  to  obey  ordi- 
nance as  to  removal  of  refuse.  1918C, 
1181. 

119  tmmko  ofiiMM* 

Annotation. 

JPayment  made  to  de  facto  officer  as  de* 
fense  to  an  action  for  salary  by  de 
jure  officer.     191 SC,  373. 

Effect  of  payment  to  de  facto  officer  on 
right  of  de  jure  officer  to  compensa* 
tion.     1918C,  370. 


on- 

Pipe  lines,  see  Pipe  Liniss. 


OIL  REFINERT. 

Annotation. 

Oil   refinery   as  a  nuisance.      19 ISO, 
230. 

As  a  nuisance.     1918C,  227. 


OI.EmiABGABIH. 

Wliat  constitutes  keeping  on  hand  for  sale 
colored  oleomargarin  contrary  to  state 
statutes.    1918C,  1150. 

Ii.R.A.1918C. 


t  opivioir. 

As  evidence,  see  Evidenob. 


OPTIONS. 

Of  insured,  see  Insubanoe. 


ORAL  CONTRACTS. 

In  general,  see  Contracts. 


^♦» 


ORAL  EVIDENCE. 

See  Evidence. 


PARENT  AND  CHILD. 

As  to  infants  generally,  see  Infants. 

Annotations, 

Right  of  parent  to  compromise  infant's 
€!ause  of  action  for  personal  in^ 
juries.      191SO,  6S. 

Presumption  and  burden  of  proof  as 
to  pecuniary  loss  in  action  for 
death  of  parent  or  child.  19180, 
1068,   1060. 

Imputing  negligence  of  parent  to  child. 
1918C,  997. 

Effect  on  infant's  rights,  of  compromise  hy 
father  of*  cause  of  action  for  personal 
injuries  to  infant.    1918C,  55. 

Parent's  right  of  action  for  death  of  child. 
1918C,  1052. 

Negligence  of  parent  contributing  to  in- 
jury of  child.     1918C,  1063. 

Right  of  father  to  reeeive  payment  and  en- 
ter satisfaction  of  judgment  in  favor 
of  chUd.     1918C,  52. 

LiahilitT  of  owner  of  automobile  for  injury 
caused  by  negligence  of  his  son  in  driv- 
ing it.     1918C,  716. 


PAROL   EVIDENCE. 


As  to  writing,  see  Evidengb. 


PARTITION. 

Right  of  judge  who  has  ordered  sale  of  land 
on  partition  to  become  a  purchaser  at 
the  sale.     1918C,  152. 
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PARTinBRSHIP. 

Annotations. 

Applicahility  of  BuUc  Sales  Law  to 
transfer  '  to  partnership  organized 
to  take  over  the  Imsiness.  19 ISC, 
932. 

Right  of  simple  contract  creditor  to  the 
appointment  of  a  receiver  of  the 
property  of  his  individtuU  or  firm 
debtor.      191SC,    632. 

Discharge  of  pre-existing  debt  to  partner* 
ship  as  consideration  for  conveyance  of 
real  estate  to  a  member  of  the  firm. 
1918C,  436. 


To  servant,  see  Master  and  Sebvant. 
When  Statute  of  Limitation  begins  to  nm 

against  action  for,  see  LnciTATiON  or 

Actions. 
In  general,  see  NEouGSNcaEw 


#•» 


PART  PATMENT. 

Accord  and  satisfaction  by  part  payment. 
19180,  160. 


Recovery  back  of  payments  made,  see  As- 
sumpsit. 
Of  depositor's  check,  see  Banks. 
Subrogation  for,  see  Subrogation. 


PAY  ROU.. 

Padding  of,  aa  forgery.     1918G,  1193. 


PSREMPTORY  INSTRUCTIOK. 

See  Tbial. 


PERFORBIAHCE. 

Specific  performance,  see  Specific  Pebform- 

ANCE. 


i#*» 


PERSQITAI.  INJURY. 

Liability  of  charitable  institution  for,  see 

Chabities. 
Measure  of  damages  for,  aee  Dam  aches. 
To  infant,  see  Infants. 
L.R.A.1918C 


PHY8ICIAKS  AND  SUROBOHS, 

In.  s^aerAl, 

Privileged  ccmununications  to.     19180,  162» 

Negllgeiioe;  malpraotioe. 

Annotation. 

Liability  of  operating  surgeon  for  neg^ 
ligent  act  of  interne  or  hospital 
nurse  oaring  for  patient.  191SC, 
134. 

When  limitations  begin  to  run  against  ac- 
tion for  injury.     191 8C,  981. 

Kight  of  plaintiff  in  suit  for  malpractice  to 
order  for  examination  of  defendant  to 
enable  plaintiff  to  frame  his  complaint. 
1918C,  688. 

Liability  of  surgeon  for  negligence  ol  in* 
teme  in  hospital  who  cares  for  wo«uid 
after  operation.     1918C,  132. 


Annotation. 

Failure    to   return   check   as   affecting 
question  of  payfnent.     19 ISC,  161. 

Accord  and  satisfaction  by  part  payment. 

1918C,  160. 
By  cheek.    1918C,  160,  610. 


piqWBTimQ. 

Annotation. 

Validity  of  statute  or  ovdimmnoe 
picketing.     19 ISC ^  2S2. 


Forbiddiiu  use  of  sidewalks  for  picketing. 
1918^  277. 


PIPE  UNES. 

AnnotaUtm. 

Pipe  line  companies  aa  pubWs  utilities, 
191SC,  S&S. 

Right  to  declare  private  pipe  line  a  public 
utility  subject  to  the  use  of  the  public 
without  making  compensation.  19 ISC, 
849. 

Owners  of,  as  subject  to  regulation  by  Pud- 
lic  Service  Commission.     1918C,  849. 


-#-»■ 


PUITFORH. 

Contributory  negligence  of  passenger  riding 
on.     1918C,  169. 


PIifiAMNO. 

Variance  between  pleading  and  proof,  see 

EVIOENCB. 

In  mandamus  proceeding,  see  Mandamus. 
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Bef  eot«  waived  or  o«»e<L 

Curing  by  a  plea  omission  of  matters  of 
substance  from  a  declaration.  1918C, 
1115. 

Aateadmetot*. 

A«  affecting  limitation  of  actions.  1918C, 
1115. 

Surplusage. 

Allegation  in  suit  to  recover  amount  paid 
on  void  check  that  by  mistake  plain- 
tiff wrote  the  figures  60O,  instead  of  6, 
1918C,   328. 

Declaration  or  complaint. 

—  in  generaL 

Right  of  plaintiff  to  order  for  QxamiaatiQB 
of  defendant  to  enable  him  to  frame 
his  complaint.     1918C,  588. 

Bill  to  rescind  subscription  to  corporate 
stock.    1918C,  839. 

—  allegations   as   to   damages. 

Necessity  of  averments.    1918C,  1115. 
Damages    for    mental    anguish    or    fright. 

1918C,   925. 
From  death.     1918C,  1115. 

«-  for  torts  or  injuries. 

Killing  by  mob.     1918C,  231. 

Death  of  tenant  caused  by  lanAldrd's  fall-* 

ure  to  heat  prenuees.    1918C,  299. 
CoBTersioB.    191SC,  010. 

(Pleas  and  ansnrers. 

Plea  of  pajTnent  to  plaintiff  of  judgment  in 
favor  of  infant.     1918C,  52. 

Demurrer. 

Construction  of  allegation  of  pleading  chal- 
lenged by  demurrer.     1918C,  405. 

Review  of  alleged  error  in  overruling  de- 
murrer where  evidence  is  not  pre- 
served in  the  record.     1918C,  227. 

Demurrer  to  petition  seeking  relief  from 
compromise  of  infantas  cause  of  action 
by  his  farther  for  groBsly  inadequate 
amount.     1918C,  55. 


PI.EDOE  AND  COI^UkTERAI.  SECU- 
RITY. 

Annotatian0, 

Oamiahment  of  negtOidble  paper 
pledged  as  collateral  security. 
1018C,  754. 

Might  of  pledgee  of  commercial  paper 
to  sell  the  same.     10 ISC,  62S, 

Eight  of  pled«:ee  of  insurance  policy  to  ex- 
ercise options.     1918C,  568; 

JEIffect  of  pledge  of  commercial  paper  on  the 
ownership  thereof.     19180,  625. 

Right  of  pledgee  of  commercial  paper  to 
sell  the  securities  on  default  in  pay- 
ment of  the  debt.     1918C,  625. 

L.R.A.1918C. 


POLICE  PO^irBB« 

In  general,  see  Constitutioival  Law. 

Annotation. 

Priority  over  mortgage  of  statutory  lien 
for  worh  not  "beneficial  to  the  prop* 
erty,  done  in  the  exercise  of  the 
police  power.     191SC,  1029. 

Priopity  between  mortgage  and  lien  created 
under  the  police  power,  in  favor  of  a 
public  agency,  for  doing  something  for 
the  owner  which  he  falls  to  do,  and 
which  the  law  makes  it  his  duty  to  do. 
1918C,  1622. 


»^p« 


PONDS. 

Negligence  as  to,  with  respect  to  children. 
1B18C,  682. 


POSSESSION. 

Adverse,  see  Adverse  Possession. 

Effect  of  possession  of  mortgaged  land  by 
the  mortjga,gee  with  the  consent  of  thfr 
mortgagor  to  toll  Statute  of  Limita- 
tions.    1918C,  1015. 


POSTBtASTER  OENERAI.. 


See  PosTOFFiCE. 


POSTOFFICE. 

Annotations. 

Exclusion  of  seditious  matter  from  the 
mails  under  the  Espionage  Act. 
1018C,  S9. 

State  or  municipal  regulation'^  aifert" 
ing  those  engafted  in  fymdling 
United  States  mail.      1918C,   940. 

Review  of  discretion  of  Postmaster  General. 
1918G,  79. 

Applicability  to  one  transporting  United 
States  mail  of  state  statutes  and  mu- 
nicipal ordinances  regulating  traffic. 
1918C,  939. 

Validity  of  statute  excluding  from  the  mails 
publications  encouraging  disloyalty  or 
msubordination.     1018C,  79. 

Discretion  of  postmaster  as  to  exclusion  of 
matter  designed  to  obstruct  recruiting 
or  enlistment.     1918C,   7d. 

Burden  of  showing  that  Postmaster  Gen- 
eral exceeded  his  power  in  excluding 
publication  from  the  mails.  191 8C, 
79. 

Excluding  paper  containing  cartoon  repre- 
senting the  Liberty  Bell  to  be  broken. 
1918C,  79. 
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Sufficiency  of  notice  by  regiitered  mail  of 
mutual  fire  insurance  assessinent. 
1918C,  660, 


PREUmKARY  EXAMINATIOK. 

Annotation. 

Right  of  public  prosecutor  to  have  pre- 
liminary  examination  before  tnag- 
istrate  dismissed.     1918C,  209. 

Of  accused.     1918C,  204. 


PREMEDITATIOir. 

Presumption   of.     1918C»  562. 

Necessity    of    allei^iiig    in    indictment    for 

murder.     1918C,  562. 
As   essential   element   of   murder.      1918C, 

662. 


For  insurance  generally,  see  Iivsubancb. 

Waiver  or  estoppel  by  demand  or  retention. 
1918C,  341. 


See  Limitation  of  Actions. 


^•» 


PRESUMPTIONS. 


In  general,  see  Evidencb. 


PRINCIPAI.  AKD  AOEKT. 

In  general. 

Agents  of  private  corporation,  see  Cor- 
porations. 

Proof  of  agent's  declarations,  see  EviDKirGiB. 

Imputing  agent's  knowledge  to  principal, 
see  Notice. 

Service  of  process  on  agent.     191 8C,  1147. 
Effect  of  use  by   agent  of  wrong  term  to 

designate  the  capacity  in  which  he  is 

acting.     1918C,  90. 

Ratlftoation  of  asont's  acta. 

Annotation. 

Ratification  of  the  unauthorized  act  of 
an  agent  by  silence.     191SC,  222. 

What  constitutes  ratification.     1918C,  220, 

1001. 
L.R.A,1918C. 


IdabiUty  of  •w^t. 

liability  of  broker,  see  Bboeebs. 

Personal  liability  of  agent  on  go&ranty. 
1918C,  310. 

Liability  of  one  assisting  broker  in  affect- 
ing a  sale  for  false  rapnsentations  of 
the  broker.    1918C,  162. 

Liability  for  negligence.     1918C,  875. 


PRINCIPAL  AND  SURETY. 

In   s^noral. 

As  to  liability  on  bonds,  see  Bonds. 
Subrogation  of  surety,  see  Subbogation. 

Annotation. 

Power  of  corporation  organised  for  the 
manufacture  and  sale  of  liquor  to 
enter  into  contracts  of  suretyship 
on  behalf  of  its  custom^ers  or  pros- 
pective  customers.      19 ISC,   1008. 

Right  of  surety  to  question  consideration 
for  assignment  of  note  in  an  action  by 
the  assignee.     1918C,  7. 

Release  or  diseharse  of  anrety. 

Annotation. 

Failure  to  comply  witH  surety's  de- 
mand or  reqpiiest  to  proceed  in  the 
enforcement  of  the  ohUgatiOH. 
1918C,  lO. 

Effect  of  request  by  surety  that  holder  oi 
note  proceed  against  principal.  1918C, 
1.  7. 

Lack  of  diligence  of  holder  of  obligation  in 
collecting  from  principal.     1918C,  1. 


PRIORITY. 

Of  mortgage,  see  Mobtgaok. 

On  distributicMi  of  insolvent  eetate.    1918C, 
954. 


PRISONERS. 

Annotation. 

Civil  liability  of  officer  for  injury  In- 
flicted  by  prisoner  in  his  CHSiodjf 
upon  anoOter  prisoner.  1918C, 
11&8. 

Liability  of  county  for  money  expended  by 
sheriff  in  feeding  prisoners.  1918C. 
313. 


PRIVATE  ACTION. 

To  recover  money  secured  by  violation  of 
statute  against  extortion.     1918C,  6."^. 
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.Evidence  of,  see  Evidekoe. 


PRIVILEOE  TAX. 


See  LiOENss. 


PROOESflk 

See  Wbiv  and  Pbocbss. 


♦  •» 


PROFITS. 

Evidence  of  profits  of  business  in  which 
decedent  was  engaged  on  question  of 
damages  for  his  death.    1918C,  1086. 


PROHIBITION. 

Power  of  district  court  to  compel  mstice 
to  dismiss  criminal  prosecution.  10180, 
204. 

In  case  of  refusal  of  justice  of  the  peace 
to  dismiss  criminal  prosecution  at  re^ 
quest  of  county  attorney.     1918C,  204. 


^»» 


Duty  of  owner  to  so  use  property  as  not  to 
interfere  with  health,  comfort,  or  rights 
of  neighbors.     1918C,  227. 

AsMuilt  in  protection  of.    191SC,  530. 


-#-•- 


Wluit  is,  witliin  meanbur  of  constitutional 
provision  as  to.     1$18C,  893. 


-•-^ 


PROSTITUTBS. 

Penalizing  as  vagrants  male  persons  who 
habitually  associate  with  prostitutes. 
1918C,  262. 


PROXIMATE  CAUSE. 

SuflSciency  of  evidence  as  to.     1918C,  376. 

Failure  to  stop  engine  after  discovery  of 
youth  asleep  on  track  as  proximate 
cause  of  injury  to  him.     1918C,  1052. 

Backing  cars  against  others  standing  on 
switch,  without  warning  or  lookout,  as 
proximate  cause  of  death  of  inspector. 
1918C,  376. 

L..R.A.1918C. 
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Necessity  of  benefit  to  sustain  assessment 
levied  to  reimburse  a  public  corpora  < 
tion  for  the  cost  of  performing  some 
act  which  the  owner  of  realty  is  bound 
by  law  to  perform,  but  which  he  fails, 
to  do.     1918C,  1022. 


♦-^ 


PUBIilC  MONET. 

Assumpsit  ior,  see  A^sumfsit. 

Deposit  as  trust  fund  on  bank's  insolvency. 
1918C,  954. 


♦  •» 


PtTBUG  POUCT. 

As  affecting  contract,  see  Contbaoib. 


♦  ♦» 


PUBIiIC  SERVICE  GOBOCISSION8. 

What  corporations  are  subject  to  regula'^ 
tion  by  commission,  see  Public  Sebvice: 

COBPOBATIONS. 

Annotations^ 

Power  to  regulate  commutation  rates^ 

191SC,  4rS0. 
Power  to   regulate  disposition  of  suV" 

plus  products.     lOlSGf  680, 
Power   to    prescribe   the   dharaeter   of 

materials-  for  dejfots.     XBtSC,  49 S^ 

Presumption  as  to  correctness  of  action  by. 

1918C,  138. 
Power  to  prescribe  materials  to  be  used  in 

depot  building.     1918C,  492. 
Right  to  disclosure  of  private  contracts  by 

electric  railway  company  for  utilization 

of  its  surplus  power,  for  consideration 

in  fixing  rates.    1918C,  675. 
Right  to  present  new  issues  on  review  by 

court  of  action  of  Commission.    1918Cr 

820. 


PUBIiIO  SERVICE  CORPORATIONS. 

See     also     Cabbiebs;     Raiuk>ai>s;     Tele- 
phones;  Watebs. 

Annotations. 

MutuMl  telephone  com/panles  as  public 

utilUies.      1918C,  827. 
Pipe  line  com^panies  as  public  utilities^ 

1918C,  866. 

Right  of  legislature  to  make  something  a 

public  utility  which  is  not  in  fact  such. 

1918C,  849. 
Owners   of  private   pipe   line   as   a  public 

service  corporation.     1918C,  849. 
Mutual  telephone  company  as  a  publie  util> 

ity.     1918C,  820. 
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Rate*. 

Of  carriers,  see  Cabbiebs. 

For  telephone   service,   see  Telephoniss. 

Presumption  as  to  correctness  of  rates 
fixed  by  commission.     1918C,  138. 

Right  of  Public  Service  Commission  to  dis- 
closure of  private  contracts  by  electric 
railway  for  utilization  of  its  surplus 
power,  for  consideration  in  fixing  rates. 
1918C,  675. 

Valuation  of  property  for  purpose  of  fixing 
rates.     1918C,  138. 


-•-♦• 


PUBLIC  TRXAI.. 

Annotation. 

Right  of  court  to  exclude  public  from 
court  room  during  criminal  trial* 
1918C,  1168. 

Right  of  accused  to.    1918C,  1164. 


♦  ♦» 


FUBUG  17TII«m£S. 


See  Public  Sebvice  Cobpobations. 


PUBLIC  WATER  SUPPLY. 


See  Watebs. 


PUKITnrB   DAMAOB8* 


See  Damages. 


PUBOHASE  MONET. 

Lien  for  price  of  homestead.     1D18C,  431. 


As  qve&titti  for  jury.    1918C,  281. 


QUIET  ENJOTBfENT. 


By  tenant.     1918C,  59. 


RACE   SEGREGATION. 

Annotation. 

VaUdity  of  segregation  statute  or  ordi- 
nance prohibiting  persons  of  differ- 
ent  race  or  color  from  living  in  the 
same  locality.      19 ISC,  220. 

L.R.A.1918C. 


Ordinance  prohibiting  colored  persons  from 
residing  in  any  block  in  which  the  ma- 
jority of  residences  are  occupied  by 
white  people.    1918C,  210. 


RAILROADS. 

In  seneral. 

Power  of  railroad  company  to  pay  a  com- 
mission upon  sale  of  unimproved  lands 
of  individuals  to  persons  who  will  im- 
prove them.     1918C,  90. 

Public  regulation  and  control  of  railroad 
property.     1918C,  492. 

lajnriei  on.  track  or  at  eroiiing. 

Contributory  negtigence,  see  infra. 
Proximate  cause  of  injury,  see  Pboximate 
Cause. 

Negligence  in  allowing  weeds  and  brush  on 
right  of  way  to  obstruct  vision.  1918C, 
997. 

Contribntory    necUgenee. 

Failure  to  stop,  look,  or  listen.     191 8C,  997. 
Imputing  negligence  of  father  to  child  rid- 
ing with  him.    1918C,  997. 


RATES. 

Of  carriers,  see  Cabbiebs. 

For    telephone    service,    see   TBaxPHOifES. 

As  to  water  rates,  see  Waters. 


RATIFICATIOK. 

Of  agent's  act,  see  PftmctPAL  akd  Aobit. 

^•» 

REAL  ESTATE. 

Deducting  from  assessment  of  bank  stock 
value  of  real  estate  owned  by  bank. 
1918C,  986. 


REAL  ESTATE  AGENTS. 

See  Bbokebs. 


Deeds  of,  see  Deeds. 

Mortgage  of,  see  Mostoagb. 

Partition  of,  see  Paktition. 

Records  of  title,  see  Bsoobds  and  Rboobd- 

IXG  Laws. 
Specific  performance  of  contract  as  to.  see 

S I'Bciric  Perform  anoe. 
Rights  and  liabllitieii  on  sale  of,  see  Vendoi 

AND  Purchaser. 
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Collateral  attack  on  sale  of,  bj  guafdlfll. 
19I8C,  968. 


-•-♦ 


BECEIVERS, 

Annotatifm, 

Sight  of  simple  contract  creditor  to  the 
appointment  of  a  receiver  of  the 
property  of  his  individual  or  firm 
debtor.     191SCj  632. 

Presumption  that  order  appointing  a  re- 
ceiver continues  in  force  and  effect. 
1918C,  1147. 

Bight  of  simple  contract  creditor  to  ap- 
pointment of  receiver.     19i8C,  630. 

Service  of  summons  in  action  against  rail- 
road company  in  hands  of  receiver  upon 
an  agent  in  the  employ  of  the  receiver. 
ldl8C,  1147. 


BEGORDS  ANB  RECORDING  l^WS. 

TXHiat  may  be  recorded. 

Mortgage  hy  one  in  posBession  under  ex- 
ecutory contract  for  purchase  as  a 
''conveyance"  entitled,  to  record. 
1918C,  780. 

Keeeesity  of  recording;  reliance  on 
record* 

AnnotiMon, 

JHschavffe  of  antecedent  deht  as  a  con- 
sideration sustaining  one*s  char- 
acter as  a  bona  fide  purchaser  or 
encumbrancer  for  value  entitled  to 
protection  of  recording  acts. 
191SC,  4^8. 

Estoppel   by   permitting   title  to   stand   in 

another's  name.    1918C,  435. 
Reliance  upon  record.     1918C,  435. 

Am  notice;  elfeet  of  recording* 

Annotations, 

Conveyance  recorded  before  grantor 
obtained  title  as  notice.  1918C, 
192. 

Talcing  deed  from  stranger  to  record 
title  as  constructive  notice  of  in- 
struments of  record  to  or  by  him. 
1918C,  787. 

Hecord  as  notice  to  subsequent  purchasers. 
1918C,  780,  786,  788. 

Kecord  of  mortgage  executed  by  one  in  pos- 
session under  executory  contract  for 
purchase  as  constructive  notice  ot 
rights  of  mortgagee  to  subsequent  pur- 
chaser.    1918C,  780. 


^•^•^ 


ttSDVCTlOV. 

Of  damages,  see  DAVAOfss. 
L.R.A.1918C. 


Of  leased  premises,  see  Landlobd  akd  Tkn- 

AXT. 


Annotation. 

Liability  of  muntctpality  f&r  injury  by 
employee  engaged  in  removing. 
It^lSC,  1188. 

Liability  of  municipality  for  negMgence  in 
removal  of.     1918C,'ll81. 


Of  surety,  see  Pbincipal  and  Subett. 
From  subscription  to  stock.     1918C,  839. 


#•» 


RELIGIOUS  UBERTT. 

In  general,  see  CoNSTtrunoNAL  LaW. 


#•» 


REMEDY  AT  LAW. 

Effect  of,  on   right  to  mandamus. 
410. 


19180, 


RENEWAL. 


Of  lease,  see  Laxdlobo  and  Tenant. 


♦  »» 


tlElfrT. 

In  general,  see  Landlobd  and  Tenant. 


REPETITION. 


Of  instructions.     1918C,  1099. 


REPLEVIN. 

Replevin  to  secure  delivery  of  improvement 
bonds  as  adequate  remedy  preventing 
mandamus  to  compel  delivery  of  such 
bonds.     1918C,  410. 
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BESTBAnrr  of  marriage. 

Annotation. 

Effect  of  testamentary  provision  re" 
stricting  uH^ow  to  enjoyment  dur- 
ing  widowhood,  upon  quantum  of 
estate  taJcen  by  her,     191SC,  S61, 

Condition  as  to,  in  will.     1918C,  856. 


♦  ♦» 


RESTRICTIVE  COVENAIIT. 

See  Covenants  and  Conditions. 


♦^ 


RIOTS. 


See  Mobs  and  Riots. 


^•» 


RUIZES* 

Of  labor  organization,  see  Labob  Oboaniza- 

TIONS. 

Disobedience  of,  as  contributory  negligence, 
see  Masteb  and  SEB:yANT. 


Of  public  officer,  see  Officebs. 


In  general. 

Oral  contract  of,  see  Contbacts. 
Judicial  sale,  see  Judicial  Sale. 
Of  pledged  property,  see  Pledge  and  Col- 
lateral Secubity. 

Annotation, 

Applicability  of  Bulk  Sales  Law  to 
transfer  to  corporation  or  partner^ 
ship  organized  to  take  over  the 
business.     1918C,  932. 

Applicability- of  Btrik  Sales  Law  to  trans- 
fer to  corporation  organized  to  take 
over  the  business.    1918C,  929. 

Passiiii:  of  title. 

Effect  of  part  performance  of  oral  contract. 
1918C,   391. 

Warranty. 

Measure  of  damages  for  breach  of  warranty, 
see  DAMA6ES. 

Authority  of  officer  to  bind  corporation  by 
warranty.    1918C,  391. 

Oral  warranty  of  seed;  effect  of  printed  dis- 
claimer of  warranty  at  top  of  letter  of 
confirmation.     1918C,  391. 

L.R.A.1918C. 


Risbts  and  remedies  of  parties. 

Measure  of  damages  for  breach  of  war- 
ranty, see  Damages. 

Annotation. 

Breach,  of  agreement  in  contract  of  sale 
to  give  the  purchaser  the  exclusive 
right  of  sale,  as  affecting  the  remC' 
dies  of  the  parties.      1918C,  1021. 

Right  to  defeat  recovery  of  purchase  price 
on  ground  of  breach  of  vendor's  agree- 
ment not  to  furnish  good  to  other  mer- 
chants in  the  same  town.    19180^  1025. 


♦  •» 


SAMPIiE  TRUJUKS. 

Annotation. 

Carrier's  litibilit^  for  loss  of.     1018C, 
108. 

Carrier's  liability  for  loss  of.     1918C,  105, 

loa. 


8ANITT* 

See  Incompetent  Pebsons. 


♦  »» 


8GHOOI4B. 

Right  of  municipality  operating  water- 
works plant  to  furnish  water  free  to 
state  nonnaJ  school.     1918C,  405. 

Delegation  of  power  to  sdiool  boards. 
1918C,  933. 

Exclusion  from  public  schools  of  pupils  af- 
filiating with  fraternal  orgaaicationB. 
1918C,  933. 


♦  »» 


SECRET  SOCIETIES. 

Exclusion    from    public    schools    of    pupils 
affiliating  with.    1918C,  933. 


♦-^ 


SEDITIOir. 

AnnotaXrion. 

Exclusion  of  seditious  tnatter  from  the 
mails  under  the  Espionage  Act., 
1918C,  89. 


^•» 


SEED  aRAnr. 

Warranty  of.     1918C,  391. 


SEOREaATI01f. 


See  Race  Seobbqation. 
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SEIiBCnVB   DRAST  ACT. 

Validity  of.    1918C,  361. 
— ' ♦•» 

Commi$»ion  of  homicide  in,  see  Hoicicide. 


SEPARATION  OF  JUBT, 

Prejudicial  error  as  to.    1918C,  318. 


SET-OFF  AND  COUNTEBCI«AIM. 

Bight  of  set-off  against  claim  ol  distributee, 
see  EzsciJTOBs  aztd  Administbatob^. 


SEWERS. 

See  Drains  aiyd  Skwebs. 


AnnotoMon^. 

Civil  lidbility  of  sheriff  or  other  officer 
for  injury  inflicted  by  prisoner  in 
his  custody  upon  another  prisoner, 
1918C,  1163. 

Provision  for  compensation  of  addU 
tional  deputy  fir  aasistant  as  violO' 
tion  of  constitutional  inhibition  of 
increase  of  officer's  salary  during 
term.     191SC,  5«. 

Recovery  from  sheriff  of  money  illegally 
paid  by  county  to  a  sheriff's  assistant. 
1918C,  5«8. 

Appropriation  for  compensation  of  assist- 
ant as  violation  of  constitutional  prO' 
vision  against  increase  of  salary  during 
term.     1918C,  558. 

Liability  of  county  for  money  expended  by 
sheriff  in  feeding  prisoners  and  for  fees 
earned  by  him.     1918C,  313. 

Liability  of  sheriff  or  his  bond  for  in- 
juries inflicted  upon  prisoner  in  his 
custody  by  another  prisoner.  1918C, 
1168. 

Bffect  of  fact  that  insane  suspect  was  re- 
ceived by  deputy  sheriff  iot  eustody 
without  proper  warrant  upon  liability 
of  sheriff  for  consequences  of  his  act. 
1918G,  1158. 


shiEnos. 


SIDINGS  AND  SPUR  TRACKS. 

Bight  to  compel  railroad  company  using 
trades  of  a  Itmaber  eotaipany  under  li- 
onise to  put  in  sidings  to  serve  rivals 
of  the  lumber  company.    19180,  293. 

L.R.A.1918C. 


Annotation. 

RatifUmtion  of  the  unauthorized  act  of 
an  auen$  by  silence,     191SOf  2t^2. 


SITUS. 

For  purpose  of  taxation,  see  Taxes. 


SLANDER* 

See  Libel  and  Slandeb^ 


SPECIAL  INTERROGATORIES. 

See  Tbial. 


SPECIAL  LEGISLATION. 

See  Statutes. 


SPECIFIC  PERFORMANCE. 

r 

Annotation. 

Description  of  land  in  deed  or  contract 
by  reference  to  street  number. 
1918C,  620. 

Certainty  of  description  of  land  to  be  con- 
veyed.    3018C,  517. 

Of  contract  for  sale  of  corporate  stock. 
1918C,  835. 


Effect  of  fast  driving  on  liability  for  injury 
to  one  riding  in  automobile,  from  de- 
fect in  highway.    1918C,  646. 


SPUR  TRACKS. 

See  SmiNGS  and  Sfub  Tbacks. 


STALE  DEMANDS. 

See  LZMITATEON  OF  AonoNS. 


STATE. 

Annotations,    . 

Power  of  state  under  Federal  Constitu^ 
tion  to  legislate  with  respect  to 
Army  and  yavy.     19 ISC y  60  ;. 
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State  regulations  affecting  those  en^ 
gaged  in  handling  United  States 
mail.      1918C,  9^0. 

State  statute  making  it  a  criminal  offense 
to  interfere  with  or  impede  the  United 
States  g-overnment  in  prosecuting  the 
war.     1918C,  304. 

Priority  of  state  over  general  creditors  on 
distribution  of  insolvent  estate.  191 8C, 
954. 

Liability  of  state  for  injury  to  private 
property  by  beavers  which  it  imports 
and  attempts  to  protect  by  statute. 
1918C,  400. 


♦  ♦» 


STATE  DBPOSITORT. 


Bond  by,  see  Bonds. 


#•» 


STATE    IHSTITUTiaNS. 

Discrimination  in  favor  of,  by  municipality 
operating  waterworks  plant.  1918C, 
405. 


STATUTE  OF  FRAUDS. 

Soe  Contracts. 


STATUTE  OF  UMITATIONS* 

See  LrMiTATioisr  op  Actions. 


^•» 


STATUTES. 

Appropriation  act,  see  Appropriations. 

Enactment* 

Burden  of  proof  as  to  defects  in  enactment. 

1918C,  482. 
Yea  and  nay  jote.    lOlSC,  482. 

Validity. 

Annotation, 

Potver  of  state  under  Fecieral  Constitu^ 
lion  to  legislate  with  respect  to 
Amiy  and  Savy.      19 ISC,  307, 

Presumption   and   burden   of   proof   oa   to. 

19 180,  482. 
Who  may  question  validity.     1918C,  210. 
Effect  of  mere  unreasonablenogs  to  render 

act  unconstitutional.     1918C,  933. 
Partial  invalidity,     1018C,  254. 

Jndioial  -  examination;  legitlatiTe 
jonrnal*. 

What  are  legislative  journals.     1918C,  482. 
Judicial  notice  as  to.    1918C,  482. 
L.R.A.1918C. 


Right  to  oonsult  legislative  journals  in  de- 
termining constitutionality  of  statute. 
1918C,  482. 

Conclusiveness  of  legislative  journals  as  to 
passage  of  statute.    19180,  482. 

Superiority  of  journal  entries  over  legisla- 
tive acts  conflicting  therewith.  1918C, 
482. 

Judicial  notice  of  printing  of  legislative 
journals.     19180,  482. 

Plurality  of  mbjeoti. 

Limiting  act  for  appropriation  to  that  sub* 
ject.     19180,  482. 

liOeal  or  special  legislation. 

Statute  requiring  automobile  to  be  stopped 
on  signal  by  driver  of  horses.  1918C, 
715. 

Constntetion. 

OontemporaneouB  and  practical  construction. 

19180,  482. 

RepeaL 

Annotation, 

Statutory  removal  of  disability  of  cov^ 
erture  as  repealing  exception  in 
Statute  of  Limitations  in  favor  of 
married  wom>en.     lUlSCf  193. 

Effect  of  Negotiable  Instruments  Act  to  re- 
peal usury  law.    19180,  769. 


4H» 


STAT. 

Annotation, 

Effect  of  appeal  an  utay  of  judgment  in 
habeas  corpus  proceedings,  1918C, 
023. 


STOOK, 

Of    corporations    generally,    see    Corpora.- 

TIONS. 


♦^ 


STOCK  PSNS  AND  7AIU>& 

Annotation, 

Duty  of  carrier  of  live  etocJc  to  provide.^ 
1918C,  539, 

Carrier's  duty  as  to.     19180,  637. 


i4«» 


8TOCKTARD8. 

Liability  of  stockyard  company  for  drown- 
ing of  trespassing  child  in  cattle  dip. 
19180,  682. 
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STOLEN  PROPERTY. 

Of  guest  at  inn,  see  lNNRKEPfi|t8. 
In  general,  see  LABCfENT. 


Duty  to  licensee  accompanying  purchaser. 
1918C,  179. 


STRIKES. 

Annotation, 

Contract  hy  mnplttyer  to  protect  em- 
ployee  from  personal  violence  hy 
strikers,      19 ISC,  029. 

Injunction  against.     1918C,  407. 

Liability  of  agents  of  labor  union  in  insti- 
gating a  strike.     1918C,  407. 

Agreement  by  master  to  protect  his  serv- 
ant against  striking  employees.    1918C, 


925. 


#»» 


SUBLEASE. 

Collecting  rents  froa>  mibteiiftfits  and  for- 
bidding them  to  make  payment  to  the 
tenant  as  an  eviction  of  the  latter. 
1918C,  69. 


-SUBBIARINES. 

Drowning  by  sinking  of  vessel  by  submarine 
as  within  accident  insuifance  policy. 
19180,  127. 


SVBROOATIOir. 

Kight  of  surety  on  bond  of  state  depository 
to  subrogation  to  the  right  of  the  state 
to  prioftty  over  general  creditors. 
1918C,  954. 

Subrogation  of  one  advancing  monej'  direct- 
ly to  the  grantor  for  the  grantee  at  the 
laiter's  request  to  the  vendor's  lien. 
1918C,  431. 


SUPERINTENDENT. 

Grounds  for  discharge  of.     1918C,  1027. 


#•♦ 


SUPREME  COURT  OF  TBOB  UNITED 

STATES. 

Jurisdiction  of,  on  appeal,  see  Appeal  and 

Error. 
L.R.A.IOIPC. 


SURPLUS. 

What  is  the  surplus  of  a  state  or  national 
bank  or  loan  company  for  the  purpose 
of  taxation.     1918C,  98«. 


SURPLUS  PRODUCTS. 

Annotation, 

Power  of  public  Service  Commission  to 

regulate    disposition    of,       191SOp 

6SO, 


-♦-•- 


SUSPENSION   OF   SENTENCE. 

See  Cbiminal  Law. 


#•» 


SWITCHES. 

See  SiUNOS  akd  Spur  Tracks. 


SWITCHING  SERVICE. 

What  constitutes.     1918C,  797. 


■'P-T" 


TAX   COMMISSION* 

Right  of  courts  to  review  acts  of. 
936. 


19180, 


As  to  license  generally,  see  License. 
Matters  peculiar  to  mtmicipal  taxation,  see 

MUiaCIPAL    CORPOBATIQNS. 


EvfUiUty  and  vslfonnityi  dovble 
atioB. 

Uniformity  and  equality  as  to  license,  see 
License. 

Annotation, 

PrixHlege  or  occupation  tax  on  rights 
issuing  out  of  or  connected  with 
real  property  as  a  property  tax 
within  the  constitutional  provision, 
1918C,  898. 

Classification  of  loan  or  investment  com- 
panies with  state  and  national  banks. 
1918C,  986. 

Taxation  according  to  value.    1918C,  893. 

Double  taxation.     1918C,  893,  986. 

Wltat  taxable. 

Capital  stock.     1918C,  986. 

T^Tiat    are    undivided    profits    of    state    or 

national  bank  or  loan  company.    1918C, 

986. 
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What  is  the  surplus  of  a  state  or  national 
bank  or  loan  company  for  purpose  of 
taxation.    1918C,  986. 

Where  taxable;  litiu* 

Taxing  deposits  in  bank  in  city  in  which 
depositor  does  business  in  the  city  of 
his  residence  in  another  state.  1918C, 
124. 

Valuation. 

Right   of   courts    to    review   valuation   by 

state  tax  commission.     1918C,  986. 
Capital  stock.     1918C,  988. 
Shares  of  stock  in  state  or  national  banks 

and     loan     or     investment    companies. 

1918C,  986. 
Deduction  of  value  of  real  estate  from  value 

of  shares  of  stock.    1918C,  986. 


Tax  oAeers. 

Right  of  courts  to  review  acts  of.     1918C, 
986. 

Ineome  tax. 

Federal  income  tax  as  within  covenant  in 
lease  to  pay  taxes.     1918C,  1189. 

4  • » 


TEUBPHONES. 


Annotation. 

Muttuil  telephone  companies  as  puhlie 
utilities:     1918C,  827. 

Negligence  in  leaving  telephone  pole  un- 
guarded in  dooryard  where  children  are 
playing.     1918C,   1063. 

Right  of  mutual  telephone  company  to  con- 
nection with  an  incorporated  company 
for  long-dtstance  service  through  the 
Public  Service  Commission.  1918C,  820. 

Rates;  valuation  of  property  for  purposes 
of.     1918C,  138. 

Apportioning  value  of  property  between  lo- 
cal and  toll  service.     1918C,  138. 

Basis  for  adjustment  of  exchange  rates. 
1918C,  138. 

Presumption  as  to  correctness  of  rates  fixed 
by  commission.     1918C,  138. 


TENDEB^ 

Annot4it{on, 

Who  may  make  a  tender  which  trill 
discharge  the  lien  of  a  mortgage. 
1918C,  186. 

Tender  of  mortgage  debt  by  one  other  than 
the  mortgagor.     1918C,  181. 


♦^ 


THREATS. 

Annotation. 

Right  to  recover  hack  money  paid  to 
suppress  a  thre-atened  prosecution 
for  a  crime.     1918C,  73. 

L.R.A.1918C. 


Of  statute,  see  Statutes. 


TORTS. 

Right  of  action  for,  see  Case. 
As  to  conspiracy,  see  Consfiraot. 
By  incompetent  persons,  see  iNOoacPKrBirr 
Pebsons. 

Question  whether  action  is  one  on  contract 
or  in  tort.     1918C,  299. 


#•» 


Annotation. 

Use  of  tradename  or  trademark  on  ar^ 
tides  other  than  those  to  uiMeh  II 
is  applied  hy  the  owner,  19180, 
1044. 

Estoppel  to  complain  of  infringnnent. 
1918C,  1039. 

Use  of  trademark  adopted  for  use  on  cer- 
tain artide  by  another  person,  for  a 
different  but  correlated  article.  1918C, 
1039. 


Annotation.^  _ 

Use  of  tradename  on  articles  other  than 
those  to/uMoh  it  is  ttpplied  hy  the 
oumer.     1918C,  1044. 


TRANSFER  GOMPANT. 

Liability  of  transfer  company  for  loss  of 
goods  by  fire  originating  in  the  ex- 
plosion of  a  firearm  paclced  in  the 
goods.    1918C,  658. 


♦  »» 


See  COMMSBCIAL  Traveleks. 


4H» 


TRESPASS  ON  THE  CASE. 


See  Case. 


TRiAt.. 

Im  SMieval. 

As  to  new  trial,  see  Naw  Trial. 

Permitting    separation    of    mixed    }arie& 
1918C,  318. 
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Qn^MJtfta  #f  law  and  fa«t« 

Intent  and  purpose  of  crowd  of  men  in 
shooting  person  whom  ihey  are  at* 
tempting  to  artest.     1918C,  231. 

Negligence  in  leaving  telephone  pole  un- 
guarded in  dooryard  where  children  are 


t>la7iiig.     1918C,  1009. 
Iiffenee    of 


NegHgenee  of  sheriff  in  oonfiming  insane 
suspect  in  room  with  other  prisoners 
without  searching  him.     1918C,  1158. 

Insunmce  matters.     1918C,  63. 


Uncertainty    of    yerdict    as    to    amount 
1918C,  71. 


DireotinK  verdict ;  peremptory  in- 
stmetioiia. 

Per^mptofjr  .  i«stiU(etal<Mi  ia  defendant's 
iaiV^T  1ie<M«8e  plaintiff's  eounsel  in  his 
opening  statement  fails  to.  deqy  matter 
contained  in  defendant's  answer. 
1918C,  351. 

Effect  of  ajBsignment  that  court  erred  in  not 
peremptorily  instructing  the  jury. 
19180,  876. 

Speoial  interrosatoriea. 

Presumption  that  jury  followed  instructions 

in    answering    special    interrogatories. 

1918C,  097. 
Answers  to  special  questions  as  statements 

of   fact   and    not   conclusions  of   law. 

1918C,  997. 

Inetrvotione. 

•—is  8»itevaL 

Prejudicial  error  as  t(s  Me  Aj^bvull  and 

EBIiOB. 

Error  as  to,  waived  or  cured  below,  see  Ap- 

FEAL  AND  EbBOB. 

Error  in.  admission  of  evidence  cured  by  in- 
struction.    1918C,  376. 

Right  to  complain  of  error  in  instruction 
in  party's  favor.  ^  1918C,  1099. 

^reqnesta  and  ajuiwera  senerally. 

Repetitions.    19I8C,  1099. 
Failure  to  request.    191 8C,  376. 

•^  on  evidenee  and  facts. 

Burden  or  measure  of  proof.    1918C,  889. 

—  correetneaa. 

Prejudicial  error  in,  see  Appeal  and  Ebrob. 

Presumption  as  to,  "on  appeal.     1918C,  997. 
Right  of  pajty  to  complain  of  instruction 

requested  toy  hirfi.    1918C,  926. 
As  to  damages.     1918C,  1116. 

Verdict. 

.Review  of  verdict  on  appeal,  see  Appeal 
AND  Ebww.—  -»*•-- 

AnnoPai^n, 

Impeachment  of  nonunanimous  ver- 
diet  hy  affidavUa  or  testinumy   of 

dissenting  jurors*    1918C,  14t9. 

. .  .   .  ' 

Hrrors    in    instructions    cured    by   verdict. 

1918C,  1090. 
Sufficiency  of  general  verdict.     1918C,  997. 
Interpreting  answers  to  special  questions 

so  as  to  support  the  general  verdict. 

1918C,  997. 
Ii.R.A.19]8C.    4  79 


For  bank  check.    lOlSC,  610. 

Right  of  payee  of  check  to  maintain  trover 

against  bank  which  pays  it  on  forged 

indorsement.     191 8C,  610. 
Allegations  'as  to  demftnd.     1918C,  610. 


^^ 


TBU8T9. 

Validity  of  Federal  Reserve  Act  permitting 
nationat  banlcs  to  act  '  as  trustees. 
191 8C,  283. 

Trust  for  assignee  in  renewal  of  lease  se- 
cured by  assignor  of  lea«eiiold  for  his^ 
own  benefit.    1918C,  104».  •• 


Presumption   and  burden   of  proof  as  to. 
1918C,  96« 


TUBPEirriNE. 

Validity  of  tax  on  privilege  of  extraoUttg 
turpentine  from  standing  treeau  19X8C, 
893. 


*n* 


«  *  *f 


UlkTRA  VIRES* 

Ultra  vires  acts  of  corporation,  see  Cobfo- 

RATIONS. 


imos»rAX]iTr. 

Of  verdict.     1^180,  71ft.   - 


UHGHASTITT. 

Libelous  charge  of^  see  Lx3EL  and  Slandbb. 


VrorVlDBD  XROXlTfl. 

What  are  unjlrvided  pi^ftts  of  state  or 
national  bank  or  loan  company.  1918C, 
986. 


•QMUtiB  i9mrtmicB. 

As  defense  to  liability  on  note.    1918C,  121. 
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UNIFOBMITT. 

Of  license  tax,  see  License. 
Of  taxes  generally,  see  TaxbSc 


UNION   ULBOBm 

See  Labob  Oboakizationb. 


VIOmOB  AND  PUKCHASEB. 

la  seaeral* 

Covenants    between,    see    Cotsnants    aitb 
CoKDrrioNB. 

As  to  what  constitutes  fraud  between  vend- 
or and  vendee,  see  Fraud  and  Dsceit. 

Rights  and  duties  of  purchaser  at  judicial 
sale,  see  Judicial  Sale. 

Sale  on  partition,  see  Pabtition. 

Specific  performance  of  contract, 
CIFIC  Pebfobmance. 


UNITED  STATES  ftUPBEME  COURT.    Annotation. 

Deaeription  0f  land  in  deed  or  oenMraet 


Jurisdiction  of,  .en  appad,  see  Appeal  and 
Ebbob. 


USURY. 

Annotations, 

Loan   to   pay  tieurious   debt,      1918C, 

354.     -  •  - 

Ueury  as  a  defense  against  a  bona  fide 

purchaser  of  a  MZ  or  note,    19 ISO, 

773. 

Effect  of  Negotiable  Instruments  Act  to  re« 

peal  usury  law.     1018C,  769. 
Valiaity  of  nsnrioutf  instrument  in  hands  of 

innocent  holder.    1918C,  769. 
Loan  of  money  to  be  used  to  pay  usurious 

debts.     1918C,  351. 
Who  may  raise  quee^ion  of  usury.    19180, 
'  351. 

#  • » 

VAGRANTS. 

Penalizing  a«  vagrants  male  persons  who 
habitually  associate  with  prostitutes  or 
loiter  around  houses  of  prostitution. 
1918C,  262. 


TAZiUATION. 

For  tax  purposes,  see  Taxes. 

For    purpose    of    fiung    telephone    rates. 
1918C,  138. 


VAI.UE. 

Opinion  evidence  as  to,  see  IIvidbncb. 


VARIANCE. 

Between  pleading  and  proof,  see  Evidbngb. 


iir 


vmDnra  bcaohhtb. 

As  a  gambling  deyioe.    1918C,  651. 
L.R.A.1918C. 


hy    reference    to    sireet    nuwiber. 
191SC,  6»0. 

What  included  in  contract  to  convey  city 

property  with  a  certain  number  on  a 

certain  street.     1918C,  517. 
Mortgage  of  interest  of  one  in  possessioD 

under    unrecorded    executory    contract 

for  purchase.     1918C,  780. 

Vendor'*  lien. 

Subrogation  to,  see  Subbooatton. 

On  homestead.     1918C,  431. 

Riglita  of  bona  flde  pvreluwors. 

Effect  of  recording  laws.     1918C,  780,  786, 

788. 
Rights  as  against  third  person  of  tme  owner 

of  land  wha  permits  another  to  ^ypear 

as  the  owner  thereof.     19180,  435. 
Inadequacy  of  purchase   price   as   putting 

purchaser  on  inquiry.    1918C,  435. 
Effect  of  fact  that  discharge  of  pre-existiiig 

debt  was  a  part  of  the  purchAse  price. 

1918G,  435. 


VERDICT. 

Review    of,    on    appeal,    see    Appeal  and 

Ebbob. 
In  general,  see  Tbial. 

Impeachment  of,  by  testimony  or  affidavit 
of  jurors.     1918C,  145. 


♦  •» 


VIOIJLTION  OF  ULW. 

Recovery  of  money  secured  by  violation  of 
statute  against  extortion.    1918G;  65. 


VOTERS  AND  ElfCTIONS. 

^  £UB0TION8. 


By  insurer,  see  Instjbance. 
Of  right  to  appeal     1918C,  55. 
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War  caatialties  as  within  accident  in" 
surance.     191SC,   130. 

War  casualties  as  within  accident  insur- 
ance.    1918C,  12.1, 

Judicial  notice  of  existence  of.'    1018C,  795. 

Libel  in  courts  of  neutral  nation  by  citizen 
of  one  belligerent  against  vessel  belong- 
ing to  citizen  of  another,  to  enforce  a 
lien  for  repairs.     1918C,  795. 


WAREHOtJSBMElf. 

Annotation, 

Ctamishment    of    debt     evidenced    hy 
tparehouse  receipt.    1918C,  7S2. 


WABRANTS. 

Annotation, 

CUimishment  of  deht  evidenced  hy  gov- 
ernment warrant.      1918C,  7^2. 


WATERS. 


In  general. 


Annotation. 

Water  as  subject  of  larceny. 
&S0. 


1918C, 


Pnblie  water  •upply« 

Larceny  of  water  by  diverting  it  through 
service  pipe  before  passing  through 
meter.     1918C,  577. 

Applying  to  municipality  operating  water- 
works plant,  rules  applicable  to  indi- 
viduals or  private  corporations.  1918G, 
405. 

Inequality  of  rates;  free  service.  1918C, 
405. 


WIDOW. 

Annotations. 

Presumption  and  burden  of  proof  cm 
to  pecuniary  loss  in  action  for 
death  of  htuiband.      191SC,    1060. 

Effect  of  testamentnry  provision  re- 
stricting  ividow  to  enjoyment  dur^ 
ing  tcidowhood,  upon  quantum  of 
estate  taken  by  her.     1918C,  861. 

Damages  to  be  awarded  widow  for  death  of 

husband.     1918C,  1115. 
L.R.A.1918C. 


Annotation. 

Effect  of  testam^entary  provision  re- 
stricting  widow  to  enjoyment  dur- 
ing uHdowhood,  upim  quantum  of 
estate  taJcen  by  her.     1918Cj  861. 

Nature  ol  estate  created  by  devise  to  testa- 
tor^s  wife  so  long  as  she  shall  remain 
unmarried.     1918C,  856. 


WITNESSES. 


In  i^eneral. 


Discovery  by,  see  Disoovebt  and  Inspeo- 

•     now. 
Opinions  and  conclusions  of,  see  flviDC^cK. 
Privileged    communications    to,     see    Evi- 
dence. 

Note  given  for  money  lent  to  remove  a  wit- 
ness from  the  jurisdiction.    1918C,  244. 

Competeney;  effect  of  deatli. 

Annotation, 

Right  of  surviving  spouse,  heir,  or  next 
of  Icin  to  testify  in  favor  of  the  e«- 
tate.     1918C,  918. 

Right  of  next  of  kin  to  testify  in  favor  of 
estate.    1918C,  911. 

CredlbiUty. 

Reversible  error  in  instruction  as  to. 
1918C,  96. 

Duty  of  jury  to  accept  uncontradicted  tes- 
timony.   1918C,  889. 


WOMEN. 

Libel  or  slander  of.    191 8G,  121,  646. 


WOBKMEIT'S   GOMFEKSATIOir. 
In  seneraL 

Annotations, 

Applicability  of  state  compensation  acts 
to  injuries  'ivithin  admiralty  juriS' 
dicUon.     1918C,  474. 

Applicability  of  state  compensation 
statutes  to  non-negligent  injuries  of 
railroad  employees  while  enrtaged 
in  interstate  commerce.  1918C, 
450, 

Effect  of  Federal  Employers'  Liability  Act 
on  right  to  grant  award  under  state 
compensation  act.    1918C,  439. 

Applicability  to  injuries  within  admiralty 
jurisdiction  of  state  compensation  act. 
1918C,  451. 
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\Xntat  iajnrie*  are  wltliln  aet. 

Freezing  of  thumb  in  course  of  employment. 
1918C,  116. 

When  freezing  of  employee's  thumb  arises 
out  of  and  in  the  course  of  his  em- 
ployment.    1918C,  116. 

Extent  of  reooTery. 

Extent  of  recovery  for  death  of  plumber 
killed  while  aiding  the  village  marshal 
in  enforcing  the  criminal  law.  .1918C, 
1077. 


WORSHIP. 

Freedom    of,   see   Constitutioitax.  XdkW. 
L.R.A.1918C. 


WRIT  AXD  PROCESS. 

Necessity  of,  in  injunction  suit.    1918C,  4§7. 

Service  in  action  against  railway  company 
in  hands  of  receiver  upon  station  agent 
in  the  employ  of  the  receiver.  1918C, 
1147. 


♦  •» 


X-RAT. 

Limitation  of  time  for  action  for  injury  re- 
sulting from  X-ray  burn.    1918C,  981. 


TEAS  AKD  NATS. 

On  passing  of  statute.    19180,  482. 
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